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FOREWORD

Thoe sympathetic reeception given by the Bench and the Bar to my
monograph on Crown’s Option: Does the doctrine aprly to
Ceylon Inccme Tax? encouraged me in writing two companion
volumes on Taxable Profits and Income and Taxation of Non-
resident Traders which T hope to publish very soon. In the sourse,
however, of the praparation of these two volumes I felt the need of
making available to those who are interested in the income tax law.
of Ceylon the decisions o.'the Supreme Court under the Incoms Tax
O-dinance, reported in the manner in which tax cases are reported
elsewhere, I decided, therefore, to bring out in one volume all *he
decisions of the Supreme Court under the Ordinance delivered bet-
ween the vears 1933 and 1936 so that those who have to decide or
interpret the difficult questions which arise in the assessment and
collection of income tax in Ceylon may have such decisions ready for
their reference. It will be found that many of these decisions have
already been reported, but not in the manner which has been adopted
in the following pages. In addition to retaining the usual features of
reports of tax cases, I have taken the liberty of adding at the end of
the report of each case a Note, wherein 1 have attempted to draw
attention to parallel provisions of the income tax laws of other
countries, particularly of the United Kingdom, and the decisions of the
Courts on such provisions. I have, in some instances, commented upon
the conclusions arrived at by the learned Judges who decided the cases
reported in this ‘volume. The comments which T have made
are based upon the interpretation placed by learned and eminent
Judges and writers on the coriesponding provisions of the sfatutes
from which the draftsman of the Ceylon Ordinance has gleaned
hig inspiration. ;

K. BATIA VAGISWARA AIYAR

Law Library,
Colembo.
March 10, 1937,
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COMMISSIONER OF INCOME TAX ». RODGER

Present: DRIEBERG J. AND Ba tumnf AJ.
. COMMISSIONER OF IRCOME TAX ». J. RODGER
8. 0. No. 105 (1933)—Speciall,
Decided: 28th Augrist, 19335,

Statutory income - Assessiment of—Commencement of e ploy-

ment—1Is ch~nge of employer a commencement of employment?-

Meaning of “employment’— Income Tax Ordinance, - No. 2 of 1932,
S. 11 (4).

The assessee was emnloyed during the year preceding the year of asmess-
ment #s an accountant in v firm B, During the said period he left firm

‘B, and joined firm W, also s accountant, but on & higher salary. On a COase

stanted ag to whether the assosses in entering the service of firm W, ona dats
falling within the year preceding the year of assessment, commenaed an employ-
ment in Coylon on that day so as to bring him within the provisions of sub-
section (4) of section 11 of the [neome Tax Ordinanee,

HELD that the assessee only changed his employer but wot his emaploy-
ment and that he did not, thersfors, commenas to carry on an emplovment with-
in the meaning of sub-section. 4) of 8. 11. 7

Per DRIEBERG J—'T do not think the word eniplo _Vmezlt is haere
used in that sense to indicate 5 particular contract of service but that it refers
to ocoupations other than trades, businesses. professions, or voeations, The asses-
sea st be regarded ay having commenced an employment as an acconntaut
not when he took appointment as such under Walker and Greig Limited. but
when he first bagan to do the work of an accountant taking remuneration for
his sarvices, and this he had begun to do before the year preceding the vear of
asseessment,

Cases referred to;
Daviez v Braithwaits, {(1931) 2 K.B. 628; 18 T.(0. 198,..... . T E]
iy v. Burma Corporation fifd., £1930) 15 T.¢ 113 12)

The assesses, J, Rodger, an Associate of the Chartered Institute of
Secretaries, was employed as an accountant under Brown & Co. Iitd,,
on a salary of Rs. 400 /- per mensem from the lst April, 1981, to the
28th February, 1932. On the 1st Mareh, 1932, he joined Walker and
Greig Ltd. as an accountant on g salary of Rs. 650/- per mensem.
Brown & Co. Ltd., and Walker & Greig Litd., are independant companies,
The Commissioner of Tneome Tag confirmed an assessment of Ra. 7,800¢-
anda tax of Rs. 219/- which was sought to be levied from the assessee in
respect of his income for the year ol assesament ending on the 31st March
1933. The Commissioner upheld the contention that the assesses
commenced an-employment in Ceylon on & day within the year pre-
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ceding the yenr of assessme b, that is o say, on the 1st March, 1932,
when he joined Walker & Greig Ltd., as an accountant, and thab thorae-
fore his statutory income had to be ascertained by a reference to the
provisions of sub-section (4) of gection 11 of the Tncome Taz Ordinance.
In other words, the hasis of assessment was the amount of the salary
sarned by the assessee for the period of one year from the 1st March
1982, viz Rs. 7,800/- and a tax of Ra. 212/-, therefore, iall to be levied
from him.

On appesl by the assessee to the Board of Review constituted
under the Ocdinance, the Board snnulled the assessment under section
11 {4) of the Ordinance on the ground that the assessee commenced his
‘employment in Ceylon' before the year preceding the year of assess-
ment and that a change of employers with'n that period did nob
amount to a ‘commencement of employment in Ceylon” within the
meuning of sub.gection (4] of section 11.

On application made by the Commissioner of Income Tax, the
Board of Review stated the following Case for the opinion of the
Bupreme Court on the question ol law swhether or nob the assessment
toll under sub-section (4 of section 11 of the Ordinance.

CASE STATED

1. At a meeting of the Board of Review held on the 11th Mareh,
1933 for the hearing and dispossl of appeals under the provisions of
Section 73 of the Income Tax Ordinance 1932, J. Bodger, hereinatter
enlled the Assessee, appealed against an Assessment of Rs. 7,600 /- and
a tag of Be, 212/- sought to be leyied from him in respect of his income
for the year of assessment ending 31st March, 1933,

9. The following facts were admibted or established to the satis-
faction of the Board:-

(n) The Assessee was Accountant o Brown & Company Limited
wy o the 25th Febrnary 1932 when he loft that Compuny, His salary
at the date of leaving was Rs. 400/~ per montly; :

(h) On the 1st March, 1932, the Assessee joined Walker & Greig
Limited as Acconntant at a salary of Bs. 650/- a month;

{¢) Brown & Company Limited and Watker & Grelg Limited
are not connected concerns, bub are independent companies;

{d) The Assesses is an Associabe of the Chartered Institute of
Secretaries.

3 Tt was contended on behalf of the Asgesgeei—
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fn] That though not conneceed with ore another both companies
are doing precisely similar business, that the nature of his daily duties
at Walker & Greig Limited is exactly the same as what it wag when he
was workiog under Brown & Company Limited, and that in conseql-
ence he had not “commenced to carry on or exercise an employment

in Ceylon” within the meaning of Seetion 11 (4) of the Income Tax
Ordinancs,

{b} That ir. these circumstanees he could nob he agsessed on the
basis of his insome for the vear 1932-33, under the provisions of
secbion 11 (4) but on the basis of his inecome for the year preceding
the year of assessment. ;

(6) That section 1' (4) only applied to cases of persons who had
come out to Ceylon and commenced employment in Ceylon, for the
first time, within the year preceding the vear of assessment,

4. Tt was contended in support of the assessment that: —

(a).A change of employers, without a change in the nature of the
employment, amounted to the cessation of one employment and the
commencement of another, within the meaning of section 11 (4) and
that therefore the assessss was liable to be agsessed on the income for
one year from the date of ths commenesment of ths new employ-
ment;

(h) The two appointments cannot be regarded as one and the
same employment and that therefors the Assessas must bs deemad to
have commenced a new employment on the 1st March, 1932, with the

congequent liability to he assessed on the income for ons vear from
that date.

5, We, the members of the Board who heard the appeal, gave
the following decision:- i :

“It is contended for the Assessor that the Appellant on a day
within the year preceding the year of assessment... ... commenced......
employment in Ceylon......... We are unable to uphold this contention.
The appellant commnienced his employment in Ceylon before the year
preceding the year of assessment and we hold that the change ot
employers within that period eannot he construed as a commencement
of employment in Ceylon within the meaning of section 11 (4),
The agsessment under section 11 (4) is scoordingly annulled.”
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6. The Commissioner of Tneome Thax, on the 4th April, 1933,
duly required us to state a case on a question of law for the opinion of
the Supreme Courb under the provisions of Section 74 (1} of the Income
Hlax Ordinance, 1932, which Case we have stated and do sign aceordingly ,

1. Bgd. Francis de Zoysw
{olombo, : : g, w A Mahadeva
9nd May, 1933. Members of the Boawd of Review.

L. M. D. de Silve K. €. Solicitor General, with him H. L.
Wendt O. C. for the Commissioner of Ineome Tax-appellant:— The
question for deeision is whether the assessee-respondent commenced
to carry on or exercise a trade, business, profession, vocation, or
employment in Ceylon, when he joined the firm ol Walker and
Greig Limited as an accountant on the Ist March, 1932, If he did

“ 50, the basis of assessment of his statubory income is not the normal
one laid down in sub-section (1) of & 11 but his case will fall under
sub-section (4) of 8. 11. Tt will be seen that S. 11 (1) lays down
the general rule for the computation of the statutory income. In
view of the impracticabilty of ascertaining the iocome earned during
the vear of assessment, sub-section ‘1; makes the preceding year the
basis of assessment. The following sub-sections deal with cases where
it will be to the advantage of the Rivenue to havea different basis,
approximating as much as possible the assessee’s income during the
vear of assessment, Bub-section (4' of 8. 11 i3 one of the exceptions
to the rule in sab-section (1). One has to read sub-section (4} as:—
‘commenced to cacry on...... an employment” and not as  ‘commenced
£ carry oft.........'employment’ If the respondent had joined the firm
of Walker & Greig Litd., on the 2nd Mareh, 1932, instead of on the 1st
March, as in this ease, it -will be conceded that he had no emplovment
on the 1st Mareh. Surely then, when he gets employed again affer the
cessation of his employment he ‘commences’ an employment, The fact
that in thiscase there was no interval between the two ‘employments’
does not affect the question to be.decided,

The word “employment’” is used in the English Income Tax
Act in two different senses and Finglish decisions will not be of much
assistance in deciding this case. The word “‘employment'” may be used
t0 mean that a person is doing something, as in Section 114 of the
Criminal Procedure Code. If the words are vead as ‘an
employment’, such a mesning is not possible. Nor is the word used
in the broad sense of a ‘calling.” An ‘employer’ is an essential element
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of the meaning of ‘employment’.  Read in this gsense, n change of
emplovers means also a change of employment, Tt is not necessary that
& person should first engage himself in an activity to commencs an
employment. A re-commencement js also a commencement,

The Responden:, in person:- My husiness is thut of an aecountant
which I commenced to CALry on years ago. Theve wag no echange in
my employment on the 1st. March, 1932, There cannot be a change of
employment with »ut g change in the nature of the employment, Take
the case of a Proctor who practised in Kandy and then sbarted
practice in Colombo. There will be 1o change of employment wher he
did so0. Though T left one employer and started work under another,
Tdid not by so doi g2 ‘commence an employment’. A Chartered
Aceountant is often empl ‘yved by a number of firms, but he does not
carry more than one employment. If the Legislature intended that 4
change of. employers amounted to g change of employment they would
have said s in clear tertns, In May v. Falk, (1932) 17 T.C, 218,
the assessee who was secrebary and director of a company resigned
his office as secretary and was appointed a member of the ezecutive
committee of directors. Tt was held that membership of the esecutive
commitbee did not constitute a new employment.

L.M.D. de Silvy, Solicitos General, in reply, referred to  Seldon
v. Oroom—Joknson, (1932) 1, K.B. 759,

DRIEBERG J, -

This is a case stated by the Board of Review under the provi-
sions of Section 74 of the Incoma Tax Ordinance of 1932, The question
is regarding the asessment of the income of the assessee for the year
from 1st April 1932 to 31st March 1983. He isan Assaciate of the
Chartered Institute of Secretarios and an accountant by profession and in
the year preceding the year of ussessment he was employed trom the
1st April 1931 to the 28th February 1932 by Brown and Company
Limited as accountant on a salary of Rs, 400 /. 5 month; on 1st March
he joined Walker and Grieg Limited as accountant onasalary of Rs. 650/
a month. Brown and Company Limited and Walkey and Greig Limitad
are not connected concerns hut are independent companies, Hiz income
was assessed ab Rs. 7,800/, that is on the basis of & monthly salary of Rs,
650/-. It was contended by the Tncome Taz Commissioner that in taking
service under Walkey and Greig Limited he had commenced an employ-
ment within a year preceding the year of assessmeont, that is, on the 1t of
Mareh 1939, and that as provided by Section 71 (4) of tha Ordinance
his statatory incom¥ for the vear of assessment was hig profits for one
year from that date and that he was liable to pay on an income of
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Ra. 7,800+ The assessee contended that his statutory income for the
year of assessment was the income actually received by him during the
preceding year; this amounted to Rs. 5,050, eleven month's salary
under Brown and Company at Rs. 400 a month and one month's salary
under Walker and Greig Limited at Rs. 650. The Board of Review
held in [avour of the assessee and annuled the assessment under Section
11 (4). At the request of the Commissioner the Board have stated a
case which is shortly this ‘Did the assessee in entering the service of
Walker and Greig: Limited on the lst of March 1482 commence an
employment in Ceylon on that day so as to bring him within the pro-
visions of Section 11 (4) of the Ordinance.

Sub-seetion 4 of Section 11 i one of fsyeral exceptions toithe
goneral manner of assessment laid down ‘a sub-section 1 and ibis
necessary to consider the basis ol assessment, :

_Seéoion 11 (1) enacts that “Save as provided in this seetion,
the satutory income of every person for ouch veur of assessment from
each source of his profits and income in respect of which tax- is charged
by this Ordinance shall be the full amount of the profits or income
which was derived by him or arose or accrued. to his benefit {rom such
gource during the vear preceding the year of asessment, notwithstand-
ing that he may have ceaséd bo possess such source or thab such souice
may have ceased to produce income.”

We have two vears to eonsider, “the vear of assessment’  and
“the preceding year.” A person isnot tazed on the income of 'the pre-
ceding year as such bub on his income for the year of assessment, and
by an arbitrary rule his income for the preceding year is accepted as
his income for the year of assessment : you do not tax the ineome of
the preceding vear bub tax the income of the yesr of assessmént and
measure that income by that of the preceding year, ' :

There are exceptions to this mode of assessment; provision is
made in sub-section 6 for a cessation of income oceurring during the
year of assessment or during the preceding year, where it is due to the
agsessee ceasing to carry on a frade, business, profession, voeation, or
employment in Ceylon; sub-sections T and 8 deal with incomss, from
S0Urees o_th_r.ar than those stated in sub-section 6 oi persons who become
resident or cease to be resident on a day within the year ol assessment
oron & day within the preceding year. Sub-section 9 provides for
death within the yeur of assessment and sub-gection 10 deals with the
assessment of inecome where a person. receives a cdpital sum from the
estate of a deceased person within & year of assessment,
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I have mentioned these exveptions bsfore referring to those
dealt with in sub-sections 3 and 4 which deal with incomes from a
certain souree and which begin atuw cerfain stated point of time.
These are incomos derived fvom a "'trade, business, profession, voeation,
or employment io Ceylon™ which a person has “commenced to carry on
or exercise” on a day within a year of assessment (sub-ssction 3), or on
a day within the year preceding a year of assessment (sub-section 4),
The Income Tax Commissioner elaims that the case falls within sub-
section 4 which is us follows:. “Where on a day within the yeat
preceding & vear of assessment any person whether resident or non-
vosident has commanced to carry on or exercise a trade, business,
profssion. vocation, or employment in Ceylon, or, beinga resident
person, elsewhere, his s uutory income therefrom for thas year of
asspssment shall be the amount of the profits for one year from such
day”. 1If the assesses, when he entered the service of Walker and Greig
Limibed commenced an employment within the maaning of this suh-
section, then his statutory income for the vear of assessment ecommeneing
on the 1st of Aprit 1932 would be the profits, whish is another sword
for income, for one year from the Ist of Mareh 1932 ab the rute of
Rs. 650/- a month. The Commissioner contends thit this is so while
the assesses says that he did not commence an employmeat when he
entered the service of Walker and Greig Limited bub that he did so
when he first began to practise the profession or calling of an accountant,

The decision depends on the meaning of the word employment
in this sub-section. According o ordinary usage ib may mean that on
which a person i3 employed and is synonymous with business op
occupation; it is also used to indieate a particular contract of service
under a parficular master,

In the English Insome Tax Act the word is used in bhoth senses.
Behedule D deals with “ The annual profits or gains arising or aceruing
from any trade, profession, employment or vocation”, and Schedule B
deals with the incomes of persons “having or exercising an office or
employmen§ of profit.” The _distinction in the use of the word
employment was explained by ROWLATT J. i. Davies v, Braithwaite (1),
The word as used in Schedule D means the way in which a man
employs'himself, and in Schedule E it means something analogous

to an office. We are asked to apply the latter meaning to the
word it sub-section 4.

Litfle help ¢an be obtained by considering the meaning given
to the word in other statutes and, as I have said, aocording to ordinary
usage both meanings are possible.
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The learned Solicttor-Gene.al pointed out the reasonableness
of the construction he contended for, He said that if the assessee
had taken employment under Walker and Greig Limited, not on a higher
but on a reduced salary, leb us say of Ra. 200/- a month, he would have
been assessed on & statutory income of Bs, 2,400 /- though the income
astually received by him during the preceding year would have been
Re. 4,600-,  While I agree with him that there is nothing unfair or
unrersenable if the assessment i3 made' on that basis, Ido not think
that is the right construetion of this sub-sestion- There ecan be no
question when a person commences to carry on or exerclise a trade
business, profession, or voeation; in the case of a doctor, for example,
it would be the time when ha first freats patients. It is econtended,
however, that a person may begin to practise a jrofession and later, while
continuing to do so, “commence an emplor ment” in the sense of an
office of profit; for example, a deoetor might follow his profession
privabely and while doing so accept a salaried office as doctor. He can
rightly be said to commenece sn employment when he accepts that post.
But [ do not think the word “employment’ is here used in that sense
to indicate a particular contract of service bub that it refers to oecu-
pations other than trades, businesses, professions or voeations. The
assessee must be regarded as having commeneed an employment as an
aceountant not when he took an appointment as such under Walker
and Greig Limited but when he first began to do the work of an
aceotntant taking remuneration for his services, and this he had begun
to do before the year preceding the year of assessment. -

The Members of the Board of Review were of opinion that
Section 11 (4) only applied to the case of persons who had come out to
Cevlon and commenced employment in Ceylon for the first time, with-
in the year preceding the year of assessmont. This is not eorrect, for the
section deals with the commencement of employment by a person
whether resident in Ceylon or not.

This sub-section and sub-seetion 3, which deals with commence.
ment on a day within the year of assessment, provide for trades and
other activities, regarded as sources of income, when they “first sail
within the ambit of the Income Tax Aet”, fo nse the words of ROWLATT
J.in Fry (H.M. Inspector of Tares)v. Burma Corporation Limited, (2).

Sub-section & deals with the same source of income as sub-
sections (3) ard (4) and provides that where the “commencement” was
within two years preseding the year of assessment that the Commis-
sioner, on application made to him within twelve months of the year
of assessment, shall reduce the assessment to the actual income earned
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during the year of assessment. T6 appears to me that this is based on a
recognition of the fact that the stability of incomes from such sources
cannot be assumed and that the incomis of the preceding vear iz not
as safe as an estimate of that of the year of assessment _aJs‘ in the cuge of
6ccupati0ns followed {or a loﬁger period before the year of assessrnent;,
I do not think this sub-section was intended to apply to persons who
have for a long period basp engaged on an  oceupation of a certain
nature but who, within two years of the year of assessment, had a
variation in income on going over fo 4 new émployer-

The assessment by the Boaxd of Review of the assesses's income
for the year 1939-1933 on the basis of hig income for the year prece.
ding the year of as8essmen © is confirmed.

T make no order regaruing costs,

BARBRRE A, J.—Tagroe,”

“Anpeal dismisses,
- Assessment by Board af Rewiei confirmed.
: [Roported in 85 N. L. R. 169,]

[Note: —The first step in the assessment of tax, undepr gl
Income Tax enactments, is fo determine the parbicular souren
under which the assessee’s income falls. 9. § (1) of the Coeylon Tneome
Tax Ordinauecs clussifios “profits and-income" undey eight soirces, Q. (1)
(D) deals with “‘the profits from any employment”, Ti is submifted that
the sight soupces of “profits and income’” described in S, 6 are exclusive
of one another, in the Sime mauner as the differant Schedules of the
United Kingdom Act snd the s8ix Cases of Schedule D, of the same Act
are mutually exclusive.f ! : :

A persual of the Case Stabed shows, though it is not expressly
stated there, that the assossment in dispute was made on the hasis that
the assessee’s income foll under 5.6 {1; (b, “profits of employment.”
An examination of sub-section (2) {g] of 8. & suggests that the term
“employment” is used in the Ordinance in the restricted sense of
service under an emplover, T may be noted thut this sub-section
corresponds, both in langnago and prineiple, to Rule 1 of the Rules
applicable to Schedule E. as amended by 8. 18 (1} of the Finance Act of
1922 and S. 45 (1) of the Finance Act of 1927, Jlealing with the basiy
of assessment of all offices op employinents of brofit, The dictum of
DRIERHRE J. that “the word ‘employnient’ is hers used not in that
sense to indieate a parbizular contract of service but that it refers to
o e o SR ) s

+ F;»"y Yo Salishury House Fstate Lid. (1950) AC. 432: 15 7. 266, 1
authority for the proposition shat the Behedulas of the Unibed Kingdom Aot are
mutually exelusive. For thg view that the Cases of Behedule D, arp also
similarly axoclusive of one another, seo Inecome Top Principles by Raymond
W, Neadham K.C. [Gee & Co., (Pllbliahers) Ltd‘-Lund_on] and  Cropns Ontion:

Does the doetrine apply fo Ceylon Income Tur by K Batis Vagiwara Alvar
{Cexlon Taw Pu blishing Co.  Colombe ).




10 CEYLON INCOME TAX CASES Voh—

occupations other than trades, businesses. professions or vocations”
appears to be contrary to the scheme of the Ceylon Ordinance which
places “‘employment’” in & category distinet from the “frade, business,
profession, or voeation” of S. 611) {a)t :

DRIEBERG J. has also expressed the view that the word “‘employ-
ment”’ is used in two senses in the United Kingdom Act, namely, thab
on which a person is employed, where it is synonymeus with business
or oecupation, and a particular contract of service under a particular
master, According to this learned Judge, “Schedule D.-deals with
‘annual profits or gains arising or accuring from an;, trade, profession,
employment or voeation’, and Schedule F. deals with the incomes of
persons ‘having or gxercising an office or employment of profit’....coeees
The word as used in Qehedule D. means the way in which a mwan
employs himself, and in Sehedule E. it means something analogous to
an office”

The words “profession, employment or yoeation” ~oceurring in
Sehedule D. of the English Income Tax Acts right up to the Act of
1918 have been judicially dofined. Dealing with these words in the
Act of 1842, DENMAN J. saidi—*T am nob disposed bo put so limited a
construction on the sword remployment’. ... .. T do pot think that
employment means only where one man is et to work by others to
sirh MoRey: a man may employ himeelf so as to earn profits in many
ways. But the word ‘vocation' is anslogous to ‘ealling,’ a word of
~wide signifieation, meaning the way in which a man passes his life",
Partridge v. Mallandaine 118861 18 Q.B.D. 276, at p. 278, 2
T.C. 179, 180. Thus a book-maker, Purtridge v. Muollanddine,
supra, an setress, Davies v. Braithwaite, 19311 2 E.B. 628
18 T.C. 198; and a jockey, Wing v. O Connell, 19271 LR. 84, were
held to have carried on a “vocation™ or “profession” under Schedule D.
of the United Kingdom Act.

The passage in the judgment of DRIEBERG J. referring to the two
distinet senses in which the word * employment’ is used in Schedules
D.and E. of the English Acts recalls the chservations made by
ROWLATT J. in  Davies v. Braithwaite (supra) at p. 634 of the
King's Bench Reports.

~ But RownATT J. relers, in the course of the same juldgment at
p. 633, to the change that took place in the law in 1922 in conseguence
of the view he expressed in Greal Western Raitway Co. v. Bater, 11920}
3 K. B. 966, in regard to the use ef the word “employment” in
- Bohedules D. and E. and the decision of the House of Lords approving
his view, (1922;2 A. C.1. The Finance Act of 1922 was passed ib
consequence of this deeision, by 8. 18 of which “profits hhom an office,
smployment or pension” were. with cortain excepbions; transierred
trom Seheduls D. to Schedule B. Referring to tnis change, ROWLATT J.
says in Davies v. Braithwaite, supea, at p, 635 + Tt seems to me that
when the Legislature took “employment” oub of Schedule D. and pub
it into Schedule E. alongside “offices,” the Legislature had in mind

+ 8. (1) For the purposes of fhis Ordinanee, “profits and income’” means: —
{a: the profits from any trade, business, profession, or voeation for
however shovt & peried carried on or exercised;
(b} the profits from any erplogTelitl e
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- employments which were somethiny, like offiess, and I thought of the
expression “posts” as conveying the idea vegquired. When a persen

" oeccupies a post resting on a contract, and if then that is employment as
opposed to amere engagement in the eourse ol carrying on a profession,
1 do not think that it is a very diffidult term of distinetion, though
perhaps a little difficult fo apply to all cases. Bubt I would go fuither
than that and say that if seems tome that where one finds a methed of
earning a livelihood which does not consist of the obtaining of a post
and staying in it, but consists of a series of engagements and woving
from one to the other—and in the ease of an acbor’s, or acbress's life it
eerbainly involves gning [rom one to the other and not going on playving
one part. for the rest of his or her lile, hut in obtaining first one engage-
ment, then anothar, and a whole series of them—then each of those
engagements cannot be considered an employment, but is a mere
engagement in fthe coitse of exereising a profession, and every
profession and every 61 wle does involve the making of successive
engagements and successive .contracts wnd, in one sense of the werd,
employments.

“Tt is clear”, says Judge Konstam X.€., commenting on this change
in the law, “that the meaning of the world ‘employment’ in connection
with Schedule E. i3 confined to employment under an employer
{whether the latter bo the Crown, an individual, or a corporation) and
i3 not used in the wide sense of a ‘ealling or "voeation’.”* The position
today, therefore, as far as fthe United Kingdon Acts are con-
cerned, 18 that all public offices and employments of profit
and all employments which are analogous to publie offices and
emplayments are charged under Schedule I, These “employ-
ments” are, a3 was pointed out hy BOWLATT J. in Davies v. DBraith-
wa.aze, Iaupm), ab p. 635, those which are describad in popular language
as “posts.

See also, per ROWLATT J. in Great Western Eastway Co. v. Bater,
. t1920) 3 K. B. 266, at p. 274 ; per LORD ATRINSON in the same case,

(1922, 2 A, C, 11, at p. 14 and per FINTAY J. in May v. Falk, 17 T C
918, at p. 227.

Tt is submitted that in the local Ordinanece the word * empl()\‘
ment i3 used in the restricted sense af a ‘post” or “office.”
This viaw iz confirmed by the circumstance that suhb-sections
‘6, 7,8, 9%and 10 of 8. 76 ol the Oidinance provide the concession of
payment of tax by twelve monthly instalments to “any person whose
prineipal souree of income is the projits of an emplopment” and such
profits are stated in those sub-sections as being payable by the employer.

Tf the word ‘employment’ i3 so understood, the assesses clealy
commenced an employment in Ceylon on the 1st of Mareh 1932, ie.,
when he joined Walker & Greig Ltd. as accountant. The phrase “to
commenee an employment’” is not new in the languageof lncoms Tax
Enactments, nor is the basis of assessment provided by sub-section 4 of
8, 11 and the other sub-sections of the same section novel,
Sub-section 4 corresponds, in principle and language, to 8. 45 (4) [ii} of

e =

% T%e Law of Income Tax, 5th Edn., p, 247,
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the Finance Act of 1927 ~nd Rule % of the Rules applicable to Cases I
& II of Schedule D. of the Act of 1918, 8.45 (4) (ii) of the Aet of 1927 is
a8 follows:— :

“Where the person first held the office or employment...... on
some day in the year preceding the year of assessment other than the
sixth day of April, income tax shall be computed on the amount of the
emoluments for the year of assessment’.

Bule 2 of the Rules applicable to Cages I and II of Schedule D. of
the A<t of 1918 is as follows:—

“Where the trade, profession, employment, or wocation has been
et up and commenced within the vear proceding the vear of assessment
the computation shall be made on the profits or gaing for one year from
tha period ol the tirst satting up of the same......... ’ :

The observation, therefore, of DRIEBERG J, that “Little help ean
be obtainet by consideving the meaning give 1 £ the word ‘employ-
ment’ in other statutes” is uuforbunate asfa  as the sections quoted
above from the English enactinents are concerned. It is submitted chag
inasmuch as there is a close similarity of language and principle bet-
ween the relevant sections of the local Ordinance and the United
Kingdom! Acts, the applicatior of English Case law for the determi-
nation of the quesiion ratsed in the Case Stated might have been
quite helpiul. :

‘When a person has commenced to earry on or exercise a trade or
an employment is a question of fact, see May v. Falk, supra. The
words have na special statubory significance. and are-to be interpreted
in their ordinary ascepted meaning, see per LAWRENCE L.J. at p. 268,
Fry v, Burma Uorporation Ltd. (1930) 1 K.B. 249, also 17 Hals—2nd
Edn—yp, 110, Art, 208. A barrister who becomes a King's Coungel
does not discontiane his profession as o junior barrister and sef up a
new profession as a King's Counsel, Seldon v. Croom-Johmson, (1932)
1 KB, 7569; 16 T.C. 740, The secretary and dijector of a company
who, on resigning as seeretary and being appeinted a member of the
executive comuittee of directors, received £5000 a3 compared with
£300 a year payable to a dircetor, was held not to have commenced a
new office or employment, May v. Falk, supra. |See also, on the
question of “eommencing a business”, Fry v. Burma Corporation, Lid.,
supra, (1930) 1 K.B. 249; 15 T.C. 113, C A; EKirk and Landall Lid. v.
Duam (1924), 181 LT, 288; B '1'C. 633; Merchiston Steamship Co., Lid.
1. Turner, (1910} 2.K.B, 923; 5 T.C. 520; Birminghom and District
vattle By-Producis Co,, Ltd. v. Inland Revenre Commissioners, (1919 )
Cc2 T.C. 92.} :
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Present : MAARTENSZ &, J. ’
COMMISSIONER OF INCOME TAX o. F. W. DE VYO8 #*
[S. C. No. 611—P. C. Colombo, No. 5512.]

Decided : 2%tk November, 1933,

Recovery of Income Tax—Default committed by assesses—Tssue of
certfiicate by Commissioner to Polics Magistrate for recovery of the tam
wn default as o fine—Regularity of procedure—Income Tax Ordinance,
No. 2of 1932, 3s. 9 (2) and (8) and 80 (1).

Scope of the proviso to S, 80 (1) posnted out.

The assestes was charged with tux in a sum of Rs 58/70. As he made default
in the payment of fha tax, the Commissioner of lncome Tax issved & cortificata
to the Poliee Magistrate of C Jlombo in order that he might fake further procead-
ings under 8. 80 (1) of the ( »dinance for tha recovery of the tax. Summons
was issued on the assessee in default to show cause why such further progeed-
ings should not bo taken against him. Tha assesses, while admitting that the
amount of the tax was due, contested that tha prosedure adopted by the Commis-
sioner was irregular. The lsarned Police Magistrate rejected this contention
and fined the assessee in a sum of Rs 58/70 and sentenced him, in default of
parment of the fine, to three months’ imprisonment. On a petition presented hy
the aszesses to the Bupreme Court,

HELD (i) ibat as the proceading in question was not of a eriminal nafire,
the proyisions of the Uriminal Procedure Code rogarding appeals do not apply to
the order made againgt the assessea hy the Magistratbe,

(it} That as the Commissioner of Income Tax ig by the terms of Sz, 79 and
80 of tho Income Tax Ordinance vested. with absolute discration as to what steps
should be taken to recover the tax from the defaulter, he was entitled to proceed
under 8,80 (1) without having resorted to the procedure laid down in 8,79 (2)
and 13) and

{iit) that the Commissioner may even progesed nuder hoth S=. 79 and 30
gimultaneonsly for the revovery of the tax.

A petifion by the assessee praying that an order made by B.H.R.
Tenison Hsq., Police Magistrate of Colombo, under S. 80 (1) of the
Income Tax Ordinance of 1932 be set aside.

The assessce, a proctor of the Supreme Court, was charged with
tax amounting o Rs. 58/70. He made default in the payment of the
tax and the Commissioner of Income Tax, purporting to act under
8, 80 (1) of the Ordinance, issued the following certificate to the Police
Magistrate of Colombo:—

I hereby cerbily that Mr. F.W, de Vos of......... hag made default

in the payment of Rupees fifty-eight and cents seventy (Rs. 58/ 70)
being income fax due from him, the particulars of which amount
appear heveunder. :

I amof opinion that recovery of the said tax in default by seizure

and sale iz inexpeadient, .
(8d) H. J. TUXHAM
Commiissioner of Income Tax.

%35 N.ILR. 349; 20,L.W. 351 13 Uey . Law Rec. 221; 11 Times (Cey.) 141,




14 OEYLON INCOMR TAX CASES Vor—

The Police Magisbrats, thercupon, acting in terms of 8.80 (1) of the
Ordinanee issued a summons on the assessee to sppear before him to
show canse why further proceedings for the recovery of the tax should
not be taken against him. The assessée appeared in Court in cbedisnce
to the summons and stated he had cause to show and fhe mabber was
fized for inquiry, when an Assessor of the Income Tax Department
saye evidence of the fucts of bhe assessment of taxand the default made
in payment thereof, The assessec stated on oath that he had property,
both movable and immovyable, available for satisfactior. of the amount
of the tax and that he had given particulars of such property to the
Tncome Tax Department. He also stated that he was ina position fto
pay the amount of the tax in instalmentsof Rs. 2,/60. He contested,
however, the regularity of the procedure ador ted by the Commissioner
in having issued the certilicate without having resorted to the remedies
available to him under 8. 79 (2) and (3). The learned Police Magistrate,
by his Order dated the 14th July, 1933, rejected this contention and
imposed on the assessee a fine of Ra. 58/70, the amount of the tax, and
also sentenced him, in default of payment of the fine, to undergo three
months’ imprisonment, In doing so, the learned Magistrate stated, in
the course of his Order, as follows \—

“Mhe Assessor admits that he has made no inquiries in regard to My,
deVos's movable property and further admits that the accused
offered to pay the amount by instalments of Rs 2/60. The accused
conducted his own defenee and contested this case on the words ol 3, 80
(1) in whish fnter alia it i3 stated, *The Police Magistrata shall there-
upon summon such defaulter before him fo show canse why further
proceedings for the recovery of the tax should not he taken against him
‘ate.” Tha accused sontended that he could not show cause why
“rupther” proceedings should not be taken against him, as no proceed-
ings at - all had been taken under 5. 79 (2) and (3] of the Income Tax
Ordinance.

The matter is one of importanee and raises an inberesting logal
point. [The learned Magistrate quoted here the procedure laid down
by Ss. 79 and 80 (1) for the recovery of the tax and continued,—}

Under the proviso to 8. 80 (1) n Magiztrate's hands are tied and the
contention of the Assessor in this case, that the exrfificate having heen
{iled by the Commissionet precludes me from inquiring further, has to
be upheld.

Now it would ~ppear quite obvious that the correct procedure
contemplated (and apparently not followed in this case) was that the

Commissioner should take stap
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(A} Through the Government Agens, or Fiseal or

{B) Through the District Court and the Fiseal to have the pro-
perty seized and sold.

Tt such methods, having been tried, failod, a plaint (a carbificate)
could be filed before the Magistrate.

It 8. 80 (1) is vead as completely distinot from 8, 79, it would
appear to give the Uommissioner such autoeratic powers as to allow
him fo file a plaint befors the Magistrate without firsh following the
normel procedure. 1do not think, however, that such powers were
evar contemplated, and, if used, would become a serious danger to the
tax-paver,

Further on the face of the ecibificate, a Magistrate i3 not autho-
tized fo inguire info the eorrectness of this decision, even though the
facts in the case which came out at the trial may show that the certifi-
cato is wrong, but the tax-payar would appear to have no redress.

As the law stands, T do nof think the contention of the accused in
regard to “furfher proceedings” ean be upheld, but it is quite clear that
the correct procedure has not besn followed by the Income Tax
Department in this case. The accused wdmits that the amount is due
and on fhe face of the certilicate T have to convict.”

The accused, thereupon, filed a petition to the Supreme Court

LV, I’erem for tha assesses-petitioner.

H.L. Wendi for the Commissioner of Income Tax-respondent.

{The arguments of Counsel appear from the judgment.]

MAARTENSZ A.J.—This is an appeal by an assossee against whom
an order has been made in a proceeding under Section 80 (1) of the
Income Tax Ordinance, 1932,

The prozeeding is not of a criminal nature and the provisions of
the Criminal Procedure Code regardin® appeals do not apply to the
order made against the appellant. The Ordinance makes no ‘provision |
for appeals from orders made under Section 80, and T do not think the
appellant has a right of appeal; bub as the objections to the order have
been {ully discussed, I shall treat the appeal as an applieation for
revision. .

Bection 80 i3 cne of & series of sestions snacted for the purpose of
recovering income tax from a person in default,
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Section T9 (2)F provides for the recovery of the tax by seizure and
sale of the movable property of the defaulter. Sub-sechion 3 proyides
for the recovery of the fax by seizure and sale of the movable and
immovable propeity of the defaulter on the writ of execution issued by
a District Court having jurisdiction in any district where the detanltier

pesides or in which any property, movable or immovable, owned by the
defaulter is situated.

It was conceded that these remedies were slternative to each
other, Section 80 (1) enacts:—

“Where the Commissioner is of opinion in any case that recovery
of tux in default by seizure and sale is im pacticable or inexpedient,
or where the [ull amount of the tax has not been recovered by seizure

_ and sale, he may issue a certificate containing particulars of such tax
.and the name and last known place of business or - residence of the
defaulter to a Police Magistrate having juvisdiction in the division in
which such place is sibuate, The Police Magistrate shall thereupon
summon such defaulter before him fo show cause why further pro-
ceedings for the recovery of the tax should not be taken against him,
and in default of sufficient cause being shown, the tax in default shall
bo deemed to be a fine impossd by a sentence of the Magistiate on
such defaulter for an offence punishable with fine only or nof
punishable with imprisoamesnt, and the prowisiony of sub-section 1 ot
section 312 [except paragraphs (a), (c) and (h) thereof)lof the Criminal
Procedure Code, 1898, relating to default of payment of a fine
imposed for gneh an offence shall thereupon apply, and the Magis-
trate may make any direction which, by the provisions of that
sub-section, ha could have made at the time of imposing such
sentence.” '

F8.79 (2) (¢) Where any bax is in default, the Jommissioner may issue a certi-
ficate to a Goyvernment Agent, Assistant. Govermment Agent, Iisval, Deputy
Fiscal or Income Tax Collector containing particulars of such tax and the namao
of the defasulter, and the oflicor, to whom such eertiticate iz issued shall be
émpm'qgred and is hereby reguired to eause the tax to be recovered from the
defaulter named in the certificate by peizure and sale of his movable property.

(3) Where any taxis in defaull, and the Commissioner is of opinion
that recovery by the means provided in sub-section (k) is impragticable or in-
expedient, he may issue a certifieate to a Distriet Court having jurisdiction in
any district where the defaulter resides or in which any property movable or im-
movable owned by the defaulter is situate, contuining particulara of sueh tax
and thename of namas of the person or persons by whom the tax is puyable, and
the Court shall theriopon direet w writ of ‘sxecution to issue wo tos Fizcal
authorizing a.d requiring him 1o seize and gell all and any of the property
mavable and immovakle of the defaulter or such purt thareof as he may deam
neessary for recovery of the fax, and the proyvisions of seciions 296 to 297 of
the Civil Procedure Gode shally mufatis mutandiz, apply to such selznre and sale,
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It is clear from the evidence in the ease that the Commissiones of
Income Tax moved the Police Court under the provisions of Section 80
(1) without taking either of the steps provided by Beetion 79 for the
recovery of the fax. : :

The main contention of the appellant was that the Commissioner
of Income Tax was not entitled to procesd under Section 80 (1) until
he had ascerfained that proceedings under Section 79 had failed or were
likely to fail, ' _

In support ot this contention it was pointed out: {a) that & proceed-
_ ing under Section 80 (1) was of a more drasbic character than the
proceedings provided for by section 79; {&) that section 80 (1} provided
for the defaultsr showing cause against further proceedings being
taken against him and it sas urged thit the proceedings referved to
were the proveedings pravided for by section 79; (¢) that the phraseo-
logy of section 79 (3} differed from the phraseology of section 80 (1),
which indicates that section 80 (1) should hs resorted bo after sbeps
had bean taken under section 79. I am unable to accept this conten-
tion, As regards the first objection the mere fact that a proceeding
under the section is of a more drastic character than the proceedings .
provided for by another section does not limit the diseretion of the
person entitled to pub the sections into operation,

As regards the seecond, the proceedings mentioned in section 80
{1} do not, in my opinion, reler to proceedings under seetion 79 bat to
proseedings under the section itsell. The defaulter can show cause
againgt further proceedings by showing that fhe place where he resi.
ded or carried on business was outside the jurisdiction of the Magistrate,
ot that he was entitled fo a stay of proceedings for the remsons Set oub
in gub-gection 2 of the section.

As regards the change in phraseclogy, T do not think it has the
effect contended for by the appellant. Section 79 (3) provides that
“where any fas is in default and the Commissioner is of opinion that
rocovery by the means provided in sub-section (2) is impracticable or
inexpedient, he may issue a certilicate to a Distriet Courb having
jurisdiction,.. ..... ” for the purpose of having the movable or immov-
able propersy of the defaulter soized and sold by the TFiseal. At that
stage the only other remedy was by seizure and sale of the movable
properby. It wag necessary, however, in seciion 80 to refer to both
remedies and accordingly it provides that where the Commissioner is
of opinion in any case that recovery of tax in default by seizure and
sale is impracticable or inexpedient or where flie full smount of the
tax has not heen recovered by seizure and sale  he may issue a
certificate.
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The only difference is that in seetion 79 (2] movable property
is apecified while in section 80 (1) the nature of the property is not
specified. There is nothing in the difference of phraseology te indi-
cate that the proceedings provided for by section 79, sub-sections (2}
and (3}, must be resorted to before the Commissioner fakes action under
secbion 80 (1)

The Commissioner is, in my opinion, by the terms of tha
gections vested with absolute discretion as to what step should be
{nken to recover the tax from the defaulter. He .nay even proceed
ander both section 79 and section 80 simultaneously ; for section 83
pnacts that

“YWhere the Commissioner of Income Tax is of opinion thab

application of any of the provisions of tk.s Chapter has failed or
is likely to fail to secure payment of the whole of the tax due from
any person it shall be lawtul for him o proceed to recover any sum
remaining unpaid by any other means of recovery provided in this
chapter, save where an order has been made by a Police Magistrate
under Section B0 an+ carried into effect.”

I am, therefore, unable to agree with the learned DMagistrate's
opinion that the Commissioner should firsh proceed under section 79 (2)
and (8} of the Ordinance and that he can only proceed ander section 80
(1) if such steps have failed. :

T am alwo unable to agres with the lewrned Mugistrate that the
proviso to section 80 (1) precluded him from deciding whethar the
Commissioner had properly exercised his diseretion. It is true the
certificate states that the Commissioner is “of opinion that recovery of
the said tax in default by geizure and sals is inespedient ; bub that is
not a parbicular which the Commissioner is' requived to state by
section 50 (1) and is, therefore, not a statement to which the proviso,
which enacts ds follows :— :

“Provided that nothing in this section shall aunthorize or
require the Magistrate in any proceeding thereunder to consider, :
examine, or decide the correctness of any statement in the cortificate
of the Commissioner”, applies.

The appeal is dismissed and the application for revision of the
order refused.

Appeal dismissed.

{Note:—The procedure for the recovery of income fax in default
is 1aid down in Chapter XTIT of the Income Tax Ordinance, 8s. 77—83.
This procedure may, in the light oi the judgment reported above, be
summarised as follows: '
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A. 'The issue of a certificate by  the Oommibsmher of Inecome
Tax to any one of the officers mentioned in S, 79 (2) {4) and the seizure

and sale by such oflicer of the movable pmpe}ty of the assessae—
gaction 79 (2)

BB. The issue of a certificate by the Commissioner foa Districs
Court having jurisdiction and by the issue thereupon by’ such Court to
the Fiseal nuthorizing him to seize and sell all and any of the property
movable and immovable of the defaulter, in conformity with the
provisions of sections 296 to 297 af the (;wxl Procedure Code—section
79 (3).

C. The issue of a certificate by the Commissioner to a  Police
Magistrate having jurisdietion and the recovery of the tax in default by
the said Magistrafo as a fine imposed by a senfence of the Magistrate on
such defaulter for an offence punishable svith fine only or not
punishable with imprisonme nb— seetion 80 (1},

D. The issue of a notic> in wriing by the Commissioner to any
person who owes or i3 about to pay money to the asiessee in default,
efic., requiring the person noticed to pay any such money not exceeding

the amount of the tax in default to the officer named in such notice—
gsection H1,

E. The issue of a certifieate hy the Commissioner to a Police
Magistrato to the offect that any person is about to or likely to leave
Ceylon withoub paying all tax assessed upon him and the issue by such
Magistrate on receipt of the said certificates of a direction to the
Inspector-Gieneral of Police to tuke such measures as may be necessary
to prevent such person from leaving Cevlon without paying the tax or
turnishing security to the satisfaction of the Commissioner for payment
thereof —section 52.

H. f(a) Asthe Commissioner is vested with absolute discretion
as to what steps should be taken to recover all the fax due from a
detfaulber, he is entitled to issuo a certificate toa Police Magistrate under
8. 80 (1) without having resorted to the procedure of recovery by
seizure and sale laid down in 8. 79 {2) and {3)—decision of the
Supreme Conrt. _

(b) Where the Commissioner is of opinion that the application
of any one ol the means deseribed in A, B.C.D or K above has feiled or
is lakely to fwil to seeure pavment of the whole amount of the tax due
{rom any person, it shall be lawful for the Commissioner to proceed to
recover any sum remaining unpaid by any of the other means of re-
covery spocified ahove, suve whera an order has been made by a Police
Magistrato under C ahove, section 80, and earriad into effect—section
83. According fo the judgment of the Supreme Court, the affect of this
provision is to authorize the Commissioner to proceed under both Ss, 79
and 80 simultaneously, in other words, he may use, at the same time,
MOES blmn one means of recovery ol tax.

{¢) The procedure taken b} a Police Magistrate against an
assessee in asfault under 8, 80 {1} s not of 3 eriminal nature and the
provisions of the Criminal Procedure Code regarding appeals do nof
apply to an order made by & Magistrate under the said section—
derision of the Bupremo Court,
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(d) An assessee in defwalt noticed by a Pollce Magistrate
under S, 80 {1} to show canuse why further proceedings should not he
taken against him for the recovery of the tax can show that the place
where he resided or carried on business wag oufdide the jurisdiction
of the Magistrate or that he was entitled to a stay of the proeeeding for
the reagon that the tax wasin excess of the sum which sheould have been
charged from him and thab, inasmuch as he had not appealed against the
assezsment within the proper fime, he might have an opportunity fo
submit to the Commissioner his ohjection to the tax, Tixeept under
such circumstances, the Magistrate cannot stay the proceeding taken
againgt the assessee in default—section 80 (2} and deeision of the
Supreme Court.

(e} The language of 8. 79 (2! and (8), particnlarly the words
“all and any of the property movable and immovable of the defaulter,”
makes it elear that the Ordinance exempts ne property belonging to the
asgessae [rom being available for payment ¢. the tax, This is iz con-
formity with English law under which even implements of trade of
the assensee may be seized— Hutchins v. Chambers, (1758) 1 Burrows,
579 and MacGregor v. Clamp. (1914) 1 K.B. 288,

(f7 Sub-sections (1) and (4) of 8. 76 of the Ordinance state
when tax is “‘deemed to be in default”. 5. 76 (1) also lays down that
the notice of assessment should specily a date on or before which the
tax charged has to be paid. The Board of Income Tax preseribes, under
8. 91 of the Ordinance, the Form of the notice of assessment and such
Forms, varying according as the assessee i3 an individual or a company
ete., resident or nen resident, have already been prescribed. A perusal
of these Forms shows that it is within the discretion of the Assistant
Commissioner, who is empowered under 8. 67 of the Ordinance to sign
the nofice of assessment, to fix the peried within which the amount of
the tax charged has to be paid.

It is a yule of construction, particularly of fiscal enactments,
that it is not open to the Court, much less then to the subject, to
inquite what the intenbtion of the Legislature was in passing an
.enactment, il the words thereol are sufficiently elear and un-ambiguous.
It is not, therefore, permissible to inquire whether the State Council
intended to vest the Commissioner of Income Tax with the powers
which the plain langunge of sections 79 to 83 elearly grants him.

The loeal procedure for the recovery of tax avoids the serupulous
regard which the British Legislature has puid to the person and pro-
perty of the subject. Bections 153 to 176 of the United Kingdom Act
of 1918 deal with the colleetion of tax. The provisionsfor the re-
covery of tax in England vary in eertain minor respects from those
applicable to Scotland and Ireland. As far ag Tngland ig concerned,
8. 162 (1) provides that if a person neslects or reluses to pay the sum
charged, upon demand made by the collector in aceordance with the
assessments and warrants delivered to him, distraint may be made.
8. 1656 (1) provides that, of no sufficient destress can be found, the
defaulter may be committed to prison under a warrant of the General
Commissionacs, but the General Commissioners will not issue a warrant
unlesz 10 clear days have elapsed after the service of the demand.
8. 169 (1) provides that “any fax charged under the provistons of this -
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Act may be sued for and recovered, with full costs of su't, from the
person charged therewith, in the High Covtt as & debt due $o the
Crown, or by any other means whereby any debt of record or other.
wise due to the Crown can, or may ab any time, be sued for and re-
covered, as well as by the summary means specially provided by this
Act for levying the tax.”

~ Though the phraseology of the above provision may appear to
guggest that, as under the local Ordinance, recovery of tax may he
made by the application simultaneously of more than one of the means
provided by the Act, the Buitish Legislature has provided suffirient
safeguards for the prevention of any hardship or injustice. The High
Qourt causes process to be issued either on a Schedule of arrears de-
livered on oath by a collector and certified to the Court by the Com-
missioners of Inland Revenue or on a Schedule of defaulters made by
the General Commissioners and certified to the Couit by the Com-
missioners of Inland Revenue. But a Schedule of defaulters eannot
be certified to the High Conrt, nor is it an authority for the issue of
process, unless the collector has stuted on oath, under 8. 175 (5), that
no distress can be found,) :

Present: MACDONELL C.J. AND GARVIN 8. P, J.
HAKIM BHAI v, COMMISSIONER OF INCOME TAX*
[S. C. No. 96 (1933)— Special

; Decided: 22nd February, 1934,

Business of money-lending—-Loans on security of promissory notes
and I, O, U.s—TInferest at 18 per cent. por annwm shown on instriments
— Return showing income from loans caloulated at the said rate of intevest
—-Assessment made on on estimote based on the diffevence between the
sums appearing on the face of the docwments as having been lent and the
sims ass med to have been lent—Finding by Board of Review confirming

assessment— Legality. r
Income from loans — Isit vesivicted to interest?— Meaning of profit—
Lacome Tax Ordinance, No, 2 of 1932, Ss. 6(1) (a) and (g), 471 and 52 (2),
The mzsesses, an Afghan carrying on the business of money-lending in
Colombo, furnished hig return showing his income for the year preceding the
year of assessment ag having been derived solely from interest at the rateof 18
por eent. par annum which ho stated he received on the loans he had advanced on
the gecurity of promissory notes and I. O, U. 's. Onappeal to the Commigsioner
of Inoome Tax and the Board of Review against an ‘assessmont made by the As-
Sessor on an esbimate of the assosses's incoma from hig business, these tribunals
found that his profit or income from his business consiated not only of the interest
at the suid rate which was admitted by him to have been teceived, but also of g
further sum namely, the difforence between the sums appearing on the face of
the instruments to have been lent and the smaller sums which were actually lent

in respect of euch of those instrumants.

#(1984) 35 N. L B. 291

tRapealed and added, with a slight alteration, as sub-section (3) of 8, 9 by th
Amending Ordinance No. 27 of 1984, 3
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HELD {i) that as the Board of Roview Lad found as & fact that the assesses would
pay to his borrower one sum but wonld require the borrower to admig
his indebbednessin, or to promiserepayment of, a larger sum, the difference
botween the larger sum and thesmaller sum was & profit within the meaning
of 8.6 (1) {et} of the Incoma Tax Ordinance snd as such was lisble to be
charged with tax and
(i} that 8. 47 of the Ordinance wasnob inconsistent with the Crown's

right to assess, for the purpose of income tax, the whole of the profits
whetlier it congisted of intercst or any other form of profit, which a
money lender derived from his business.

Per MACDONELL €. J— “Loans may produceto the lender that kind of in-
gomie called interest taxable under the Ordinance as intevest, sesfion 47,
put they may produce a further profit or income derived otherwise than
by way of interest on those loans which further profit or income will be
taxable under the Ordinance, by section 11 (1) read in conjunction with
soetion 19 and section 14, if falling within the definition of profit or in-

. come given in section 6 (1). On the facts stated, the difference between
the sum named by this applicant in his business instruments as tae sum
repayable and the sum whioh he actually lent will be a profit within
secsion 6 (1), and the tecording in a business instrument one sum as lent
while at the same time lending asmaller sum fo the person bound by
that instrument, may, possibly, be a disposition'not in fact given effect
to within seetion 52 (2}, and if so liable to be disregarded under thag
section. The husiness instruments of the applicant were not conclusive
ovidence of the transastions recorded thersin but could be contradicted
by parel evidence.” ;

Cage stated under 8. 74 (2) of the Income Tax Ordinance, No. 2 of
1939, by the Board of Review constituted under 3. 70 of the Ordinance,

The assessee was a member of the "Afghan’ community in Ceylon-
He was a native of Baluchisfan in British Indiaand cariied on the
business of money-lending in Colombo. During the year April 1931
March 1232, ie, the vear preceding the year of assessment, he was resi-
dent in Ceylon within the mesning of the ITncome Tax Ocdinance. For
the vear of assessment, April 1932 —Maxrch _19'33, he rendered a return
showing his income for the year preceding the vear of assessment to be
Rs. 2,783/-. Ho supported his refurn by a statement containing the
named of his debtors, tlte nature of the documents on which he had
advanced the loans and the interest which he had received from each
of his debtoras. The statement disclosed that the assessee had lent
money invariably on promissory notes and I. O. U's which carried
interest ab 18 per cent. per annum. ‘The assessee declared that his
mebhod of business was to lend money on such documents and that his
only income was from inferest which he had received from his debtors
ab the rate of 18 per cent. per annum.
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- The Assessor rejected this return on the ground that it did nob
disclose the true facts regarding the assessee’s business and, acting under
8. 64 (2)(f) of the Oudinance, he estimated the assessee’s assessable in-
come from his business to he Rs. 9,080/~ and ‘charged him with tax
Rs. 138/20. The assessee, thereupon, appealed to the Commissioner of
Income Tax, Af the hearing of the appeal, the assesses gave evidence
on oath supporting the facts which he had stated in his return. The
Commissioner called two withesses, who, acecopding to the assessee’s sbate-
ment of aceounts h.d borrowad money from the agsessee on promissory
notes and I. O. U’s These witnesses gave evidence to the effect thab
in regard fio aloan advanced o each of them by the assesses the suius of
money shown as lent wore 50% more than the actual sums lent and that
in respect of these transactions, they repaid the assessee in instalments
the sums appearing on th. face of the documents to have been lent,
the difference between the sums actually lent and the sums appearing on
the face of the documentabeing the assessea’s income or profit in respect
of such transactions. The Commissioner allowed to be read in evidence
exbracts from a report prepared by an officer of the Colombo Munici-
pality, the Charify Commissioner, purporting to show that it was the
practice of ‘Afghan’ money.lenders to lend sums of money considerably
less than what was stated on the dosuments to‘have been Jent and that
the difference represented thoeir profits or income. This officer, however,
was uot called to give evidence at the hearing of the appeal, and the
Commissioner over-ruled the ohjection taken to the admissibility of
these extracts from the Charibty Commissioner’s Report on the ground
that the provisions of the Evidence Ordinance relating to the admissibi-
lity of evidence did not apply t¢ the hearing of appeals before him,
Acting, therefore, on the evidence above referred fo, the Commissioner
confirmed the assesiment made by the Assessor and accordingly recorded
his determination. The assessee appealed to the Board of Review, who in
turn confirmed the assessment as determined by the Commissioner,
The assessee applied then to the Board of Review to state a case for
the opinion of the Supreme CGourt on the questions of law which had
atisen for determination and the Board stated and signed the following

OASE STATED

Upon the applieation of Seyed Hakim Bai ;

1. At a meeting of the Board of Heview held on the 10th
Fobruary, 1933, for the purpose of he_a.ring appeals nnder the provisions
of section 73 of the Income Tax Ordinance, Seved Jlakim Bhai, herein-
after called the applicant, appealed against an assessment of Rs, 9,080/,
tax Rs. 138/20, made upon him for the year ending 31st March, 1933.
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9. Thefollowing facts we-e admitbed or egtablished fo the satis.
faction of the Board: —

{a) The applicant isa member of the “Afghan” community in
Geylon He is a native of Baluchistan in British India. For the year
in question he was resident in Ceylon within the meaning of the
Income Tax Ordinarce. :

() The applicant carries on in Colombo the business of a money-
lender

(¢} Tis method of conducting his huqmess is to lend money on
the security of promissory notes or L.O.Us. These documents state
on the face of them that the elient has horrowed a certain stafed sum of
money, and in every case it is stipulated that interest at the rate of 18%
per annum shall be paid thereon. The applicant never lends money
excepb on the security of documents of this nature.

(d) 'The applicant has rendered a return, supported by a shate-

. ment of accounts, declaring that his only income was from inferest
ab 18% per annunt on all loans secured as mentioned above, the amount
for the year preceding the year of agsessment being Rs. 2,783/-

(6) The applicant’s usual method of conducting business was to
take ag security for any loan a promissory note or an L.O.U. for 5
considerably larger sum which is repayable by instalments spread over
a certain period.

{(f) His profit did not consist of interest at I18% perannum on
the amount stated in the promissory note or I1.0U.ss the prineipal
aum lent, but the difference between that sum and the sum actually
Iant and :

(g} The Return furnished by him did not bruly disclose the
whole of his income for the year from his business as a money-lender,

9. Tt was contended on behall of the applicant: —

{a) That the applicant’s return and . statement are eorroct and
shonld be accepbed. :

{b} That the whale of the applicant’s business consisted in lending
money on the security of promissory notes and 1.O.U's and these,
being written documents sefting out particulars of transactions, musf
be regarded as conclusive evidence of those fransactions; that no oral
evidence could be led ta contradiet them and that the Board must
arrive at its determination on the assumption that the documents
correctly represented the transactions.

{¢) That the applicant's scle income was from interest on loans
and that' undey section 47 of the Income Tax Ordinance his incoﬁié from

o
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that souree should be the full amount of interest “lailing due”. The
amount of inberest falling due, it was argued, is the amount secured to
and legally recovarable by the applicant on the documents. It the
applicant does in fact receive sums in excess of the amounts secured to
him, such sums were not income within the meaning of the Incoms ;
Tax Ordinance and were not taxable as only such interest as can be
recovered at law on the doecuments shounld be taken into consideration,

(d) That the applicant was entitled to exemption under the nro-
visions of section 15 of the ITncome Tax Ordinance, _

4, Tt was contended in support of the assessmenti—

(a} That the applicant’s return and statement did not: disclose the
true facts regarding his business and should be rejected,

(b) That the question at issue was not what sum could be legally
recovered ag interest on cerwain documents, but a pure auestion of
fact, namely, what was the amount of the profit derived by the applicant
from his business as moneylender. 1

{e) That the applicant had heen assessed on the profits from & .
trade or business under the Income Tax Ordinance, section 6 (1) (a).
Section 47 refers solely to the determination of income from interest,
which is asgessable under section 6 (1) (e). Section 47 had no applica-
tion to an assessment made under section 6 (1) (a).

(d) That the profit derived by the applicant consisted of the differ.
ence betwesn the nominal amount of the promissory note or 1.,O.U, and -
and the sum acbually advanced. This defference was not interest and °
section 47 had no application thereto. i

(e) That the promissory notes and L. O. Us,in so far as they
related to the pmment of interest, were “dispositions which were not
given effect to” within the meaning of sestion 62 (2). The Assessor had
disregarded such dispositions, and was entitled to do so by virtue of
that section.

(f) That under section 73 (4) of the Income Tax Ordinance the
onus of proving that the assessment was excessive lay on the applicant.
Tie had failed to prove that the assessment was excessive. The assess.
ment should, therefore, be confirmed. ' ;

5. We, the Members of the Board who heard the appeal, gave tha
fnllo“mg decision:—

“The Board of Review having heard the C‘ounsel for the
appellant, and the Assistant Commissioner on behall of the Assessor,
confirm the assessment as determined by the Commissioner, .

The Board orders the appellant to pay the sum of Re, 100/-,
8s costs,
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“The Board came to the conc.usion that the matter befors them
for decision was a pure guestion of fact, and it was not prepared to
acceph the statement of aocounts submitted by §he appellant as a true
return of his income”.

6. The applicant on 28rd February, 1933, required us to state a
case on a question of law for the opinion of the Supreme Court which
Oase we have accordingly stated and gigned.

: H. M, Fernando,
Colombo, E, 8. Captain,

F. G. Morley.
Members of the Board of Review.

*5 A. Hayley K. C., with him K. Satia Vagiswara Aiyar, for the
assessee-appellant, —The Case Stated is opsn to objection for many
reasons. 'The Board of Review must state a case which the applicant
requires and not any other case. The main point contested hefore the
Board was whether the Commissioner of Income Tax wag justified in
confirming the assessment on the evidence which was adduced before
him and whether it was open to him o allow oral evidence o be led to
conbradict or vary the contents of the promissory notes and 1.0.U.)s in
the possession of the assessee. :

The Stated Case here does not clearly raise.the guestions of lasw
which your Lordships’ Court has to determine. The point for deter-
mination is whether income from loans consists solely of interest or
whether it comprises secmething more.  The appellant’s income was all
derived from loans. Under S. 47 of the Ordinance the receipt of inberest
on these loans is not a condition precedent to liability to tax, Thab
gection lays down that tax is leviable on interest which falls due, whether
it is received or not. Conversely, if there is o writing, & promissory
note or an L. O, U., asin this case, by which a ereditor agrees torecover
a certain rate of intevest, namely, the rate appearing on the face of the
documents, the fack there was an arrangement by which the debtor
agreed fo pay a larger sum does not affect the amount of the tax, It is
not interest falling due under S. 47. TInterest falling due is interest
legally recoverable.

L. M. D. de Silva, K. C., Solicitor General, with him H. . Wendi
€. 0, for the Commissioner of Income Tax- respondent, —The assess-
ment in this ease has been made under 8. 6 (1) {a), profits of business.
Q. 47, therefore, does not apply here. Even if S. 47 were fo apply %o
this case, that portion of the aszossee’s income repressnted by the
interest which has fallen due would be taxable under thab section and

# Only a brief summary of the arguments dealt with in the judgments
is given here,— Ed.
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the remainder of the jncome that L. has received waill be taxable ag
profits under other sections of the Ordinance, Fusther, it has been
held by the Privy Council that profit arising from illicit traffic in
liquor is ‘income’ which is liable to taxation, Minister of Finance ¥+
Smith, (1927) A.C.193. In the same way, even il the appellant’s
profits consisb of interest not legally recoverable, they can he taxed.

8. 52 (2) deals with artificial or fictitious transactions and provides
that the assessor may disregard any transaction or disposition, the evfect
of which would bs to ceduce the amount of the tax payable by any person.
The taxing authority has, under the Ceylon Ordinance, greater powers
than are conferred upon him by the Income Tax Acts of England and
India. 8.78(7)of the Ordinance is intended to confer upon the
Board of Review such power as to dispense with the formalities of the
rules of evidence. The finaung of the Board on & question of fact  will
not be reviewed by this Court, and what we have here ig purely a

guestion  of fact, namely, the profit derived by the appellant from his
business of money-lending.

F. 4. Haoyley was heard in reply.

MacpoNELL C, J.—This was a cage stated, under section 74 (9)
of the Income Tax Orvdinance, No. 2 of 1932 hy the Board of Review,
a body constitubed nnder section 70 of that Ordinance. Section 64 of
the Ordinance proyvides thatwn Income Tax Assessor appointed under
the Ordinance can require any person, in his opinion ehargeabls with
Income Tax, to furnish a return of income upon which the Assessor ean
meke an assessment, or the Ascessor can make one, disregarding the
reburn or even if the person hasg [urnished no return. If the person
againgt whom an assessment is made objects to i, he can under section
69 appeal to the Commissioner. Under that section the Commissioner
ean institube further inquiry with a view to obtaining an agreement
hetween the Assessor and the person assessed, sub-section (2), and failing
such agreement shall fix the time and place for the hearing of the appeal
to him, sub-section {3}, to which heasing he can, “‘summon any person
whom he may consider able to give evidence respecting the appeal to
atbend before him af the hearing and mayv examine such parsen on oath
or otherwise”, sub-section (5], and he may “in disposing of an appeal...
...... confirm, reduce, inerease, or annul the assessment”, sub-section (6),
Ti the person assessed is dissatisfied with the decision of the Commis-
sioner on the appeal under section 69, he can give notice of ‘appeal to
the Board of Review, section 71(3). The hearing and disposal of an appeal
to that Board are regulated by section 73 which provides for the atten.
dance ab 1t of the appellant personally or by representative, sub-section
(2), and of the Assessor or other authorized peison in support of the
assessment, sub-section (3). 'The 1est of seetion 78 is as follows:—
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(4) The onhus of proving that the assessment.as determined by the
Commissioner on appeal, or as referred by him under section 72, ag the
cage may be, is excegsive shall be on the appellant.

{(8) All appeals shall be heard in eamera.

(6) The Board shall haye power o summon to attend at the hear.
ing any person whom it may consider able to give evidence respecting the
appeal snd may examine him as a witness either on oath or cfherwise.
Any verson so attending may be allowed by the Board any reasonable
expenser necessarily incurred by him in so attending

(7) At the hearing of the appeal the Board may, subject to the
provisions of section 71 (4), admit or reject any evidence adduced,
whether oral or documentary, and the provisions of the Ceylon Evi-
dence Ordinance, 1895, relating to the admissibility of evidence shall
nob apply.

(8) . After hearing the appeal, the Board shall cm:ﬁrm, reduae,
increase, or annul the assessment as determined by the Commissioner
on appeal, or as referred by him under section 72, as the case may be,
or make such orders thereon as to the memkbeis present may appear fit.

(9) Where under sub-section (8) the Board does not reduce or
annul such assessment, the Board may order the appellant to pay as
costs of the Board a sum not exceeding one hundred rupees, which shall -
be added to the tax charged and recovered therewith, '

Thae provisions of the Ordinance as to cases stated, such as that now
before us, are contained in section T4 which onacts as follows :—

[His Lordship quoted here S.741 and proceeded.—] It is sufficient for
the moment tio say of this section that under it the Supreme Court has
power to hear the poink of law gbated in tho case and to determine it,

T The relevant porbions of S. 74 arei—

8. 74{1) The deeision of the Board shall be final: provided that either
the appellant or the Commissioner may make an applicution re-
quiring the Board to state a cape om a question of law for the
opinion of the Supreme Court.....

{2) The stuted cuse sha¥l sef forth the facts and the decision of
ths Board, and the party requiring it ghall transmit the ecase,
when stated and signed, to the Supreme Court within fourteen
dayg after reoeiviug the same,

(3] G s s

(4} The Supreme Court may calze & stated oAZ6 to ba qent ba.ok_ :
for amendment and thersupon tha cane shall bs amended aceord-
ingly.

{5; The Supreme Court shall hear and defermine any guestion
of law arising on the stated case and may in accordance with the
decision of the Court upon such guestion confivm, reduce, increasze
or annul the asgessment determined by the Board, or may remit
tle case to the Board with the opinion of the Courb thereon,
Where & case is &0 remitted by the Court, the Board shall revise
the azzesanent as the opinion of the Court may require,
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snd to require the confirmation, reduction, &e., of the assessment in
question in accordance with such determination, The Court ean also
send the case back for amendment by the Board and this might be ne-
cessary, for instance if the point of law for determination was imperfecs-
ly' stated. [His ZLordship then set out the Case Stated and con- |
tinned,— ] ' :

In a1gument beforeus the form of this case was variously criticised
and it is indeed open to objection on several grounds. Tt does not clearly
raise what is the point of law we are to determine and paragraphs 4 (b)
and (5} deseiibe as “pure questions of fact” what are in reality mixed
questions of law and fact, Thus, paragraph 4 (b) “the amount of profis
devived by the applicant from his business as money-lerder” involyes a
question of fact, namely, what amount of money the applicant has 18-
ceived from that business but it also involves questions of law, for
ipstance, the interpretation of section 6 (1; of the Ordinance, and,
having regard to other portions of the case, of section 47 also, possibly
of other sections as well. None the less, though the cage has been inarti-
ficially stated, it is perfectly possible to exbract from it certain questions
of law which therefore we can answer.

The gist of the facts set out in this case is that the applicant being
a money-lender takes from his borrowers promissory notes or I, 0. U.’s,
wherein. the borrowers acknowledge themselves to be indebted to him
in a certnin sum and promise to repay that sum with interest therson
at 18 per centum per annum, and the applicant claims thaé his sole in-
come is the iuterest on the loans as stated in these doouments, namely,
the 18 per cent, and that, if he does, in fact, receive from hisborrowers
gsomebhing over and above that interest and over and above the sums
they bind themselves to repay, these extra amounts he so receives are
not ‘income’ within the meaning of the Ordinance and so not tazable
thereunder. This contention involves a econsideration of section 47% of
the Ordinance, the material portion of which is as follows:— “Ipcome
arising from interest on loans, mortgages, and debentures shall be the

*5. 47 of the principal Ordinance No. 2 of 1932 ran as follows:—* ‘Income
arising from Interest on loans, mortgapes, and debentures sball be the full
amount 0f inferest falling due, swhether paid or not., Where, however, any per-
son proves to the satisfaction of the Commissioner that any such infersst is
unpaid the Commissioner may direct that payment of the tax charged in res-
pect thereof be deferred for sumeh fime as he may deem necessary, and whera -
1t is proved that any such infersst cannot be recovered, any assessment which
inclndes such interest shall, notwithstanding the provisions of 8. 75, ba
raduced by the amount of interest ingluded which has been shown to he irre-
coverahle. "

By tha Amending Ordinance No, ‘27 of 1934, this section was ropaaled
but added as sub-section 3 of 8 9 in following form:— “Inecome arising from
interest shall b the full amount of interest falling due whether paid or not,
withowt any deductions for oulgoings or expenses..i... W ! :
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full amount of interest falling dne, whethey paid or not”. This provi.
sion deals only with that kind of income from loans which can be des:
eribed as ‘intevest’, it says so; it does nob profess to deal with any other
income which may possibly arise from loans. All interest from loans ig
incomo but it does not therefore follow that all income from loans is
interest - it is the familiar, all terriers are dogs but all dogs are nat
terviers.

'this eonsideratien of section 47 shows negatively that in the case
of loans, ‘interest doss not necessavily comprise all the income that may
ba derivable from loans, Is there anything in the Ordinance which
states positively that income derived from loans other than interest on
those loans is income taxable under its provizions ? Section 6 (1) deflnes
‘profits and income’ to mean ‘'la) the profits from any trade, business,
profession or vocation”, also ‘g rents, rovalties, and preminms”,
Having this definition of ‘profits and income’ we find from section 11
{1) that, save for certain exceptions not elaimed in this case, “the statu-
tory income of every person for each year of assessment from each sourca
" of his profifs and income in respect of which tax is charged by this Or.
dinance”—loans ave a source in respectof which tax is charged—"shall be
the full amount of the profits or income which was derived by him oy
arose or acerued o his benefit from such gource during the year pre-
ceding the vear af assessment”. From 'this ‘statutory income’ as
defined in section 11 (11, there must be deducted under section 13
cerbain matters or allowances, none of which have heen claimed in the
present ease, to arrive at the ‘assessable income’ of any person, and
when that deduetion has been made—here there is nothing to deduct—
you arrive at the taxalle income of the person, section 14, The tax-
able incoms, then, of any person is his statutory income, less eerfain
deductions which do not require to be made in this case, and his
statutory income is the full amount of the profit or income which was
derived by him or arose or acerued to his benelit from any source
thereof taxable under the Ordinance,—loans are a taxable source—and
‘the phrase ‘profits and income’ ineludes prolits from any business,
gackion 6 {1) (), and also premiums, section 6 {1} (g), Then there iz
positive enactment that iucome dejived from loans, other than interest
on these loaus, i taxable income under this Ordinanee.

Now this being the law, as disclosed in the sections guoted, it
remains fo apply ib to the faets stuted in the case hefore us. Paragraphs
2 fe) and () of that case are as follows:- ‘“ (e) The applicants's usual
method of conducting business was to take as secuiity for any loana
promizsory mote or LOU, for a considerably larger sum which is repay-
able by instalments spread over a certain period, (f) His profit did not
sonsist of interest ut 18 per cent. per annuwm on the amount stated in
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the promissory note or 1.O.U. as tne prineipal sum lent, but the
difference between that sum and the sum actually lent”. In the by-
going, we may note that it wasconceded in argument that there was
evidence before the Board for the finding of faet contained in thesae
paragraphs 2 (¢} and (f) as far as they do contain findings of fact, for
they also contain a proposition of law, though the adegquacy of that
evidence was contested. The facts ave then that the applicant would
pay to his borrower one sumn bhut would requnire the borrower to admib
his indebtedness for, or to promise repayment of, a larger sum. The
ditference hetween the laiger sum and the smaller sum seems clearly to
be & ‘profit, section 6 (1) (a), the definition of ‘profit’ in the Coneise
Oxford Dictionary being ‘advantage, benefif, pecuniary gain, excess of
returns over outlay’. The difference between the larger sum and the
smaller might also be described as a ‘premium’, section 6 (1) {g), one of
the definitions of which in the same Dictionary is ‘sum additional to
interest’. It scems to follow then that the difference between ‘the
amount stated in the promissory note or I, O. U. as the principal sum
lent,..... and the sum actually lent” is a ‘profit’ or ‘income’ derived by
the tende: from a “source in respect of which tax is charged”” under the
Ordinance, and therefore a portion of his statubory income under section
11 (1), which by the combined effect of sections 13 and 14 hecomes hig
taxable income and he is tacable thereon accordingly. This conclusion
will dispose of the matters of law raised in paragraphs 2 (e) and (f), and
also of that raised in paragraph 2 (g), for on the facts stated the return
made by the applicant did not disclose the whole of the income, as that
word is defined by section 11 (1) read in conjunction with section 6 (1)
(a) and {g), made by him as a money-lender, and also of that raised in
paragraph 4 (b) which, though stated as a ‘pure guestion of fact’, really
contains a question of law, namely, the profit derived by applicant from
his business as a money-lender ; the difference between the larger sums
and the smaller sums mentioned just above, will be a profit, defined ag
above. Further this conclusion will dispose of the matters of law
raised in paragraph 3 (c) and in paragraphs 4 (¢) and (d) since it holds
that in questions as to profib or income from loans, it is necessary o
consider and, where the facts require, to apply not only seetion 47 bus
also section 11 (1) read in conjunction with section 6 (1) (a) and (g).
Further questions of law, dependant upon those just determined
and upon the facts on which they are based, arise out of paragraph 3 (b)
and paragraph 4 (e) of the case, Those paragraphs contain the conten-
tion of the applicant that the written documents, promissory notes and
L O. U.s, setting out particulars of his transactions as a inoney-lender
must be regarded as conelusive evidence of these transackions not to be
contradicted by oral evidence, and the contention in reply that thesa
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promissory notes and 1. O. Us in so far as they relate to interest are
“dispositions -which were not given effect to” within the meaning of
section 52 (2} and consequently to be disregarded, The important parts
of section 52 are as follows: )

“(9) YWhere an Assessor is of opinion that any transaction which

reduces or wounld reduce the amount of tax payableby any peison is
' artificial or fictitious or that any disposition is not in fact given effect

to, he may disregard any such transaction or disposition and the

persons concerned shall be assessable accordingly, (3] Nothing in

this seetion shall prevent the decision of an Assessor in the exereise

of any diseretion given to him by this section from being ques-
tioned in an appeal against an assessment in accordance with Chapter
" X1. (4) In this section.— '

{n) ‘disposition’ includes any trust, grant, covenant, agreoment,

_or.arrangement’.

The ‘disposition’ is said to be this. The applicant takes a written
statement from the debtor that the debter owes him,-and will repay by
instalments, say, Rs, 200/-, but in actual {act the applicant has only
lent the debtor, say, Re. 160 /- The admission, express or implied, by
the debtor that he has borrowed, and so received, the Rs, 200 S, ds said
to be a diaposition in the sense of ‘agreement’ or ‘arrangement’ which is
‘not in fact given effect o’ since in fact he has not recsived Rs. 200/-
but Bs. 150 - only.. But he has agreed to pay the Rs. 200/- and this
‘sum o the extent of Bs, 50 (- will be a ‘profit’ to the lender since it i3
an excess of returns over outlay, and it is. argued that the dispesition
can be disresarded and the. lender assessed on the profif disclosed.
This may be so, but it is perhaps unnecessary in the present cise fo
make any pronouncement thereon.

Paragraph 4 (f) after referiing to section 73 (4) of the Ordinance as
placing on an applicant the onus of proving that his assessment is ex-
cessive goes on to state that this applicant has failed fio prove that his
assessment was excessive. It only remaing to mention paragraph 5 of
the Case which formally confirms the assessment as determined, de-
clares the matter to be oue of pure fact and dectines to accept the
statement of accoants submitted by the appellant as & tiue return of his
income. ' 1t has been pointed oub above that this paragraph 5 containg
a propesition of law as well as statements ol fact, but the conclusions
set out above will dispose ol the proposition of law contained thersin,

The other paragraphs in the Case nob specifically referred to in
this judgment, namely, paragraphs 1, 2 ta), (b, (¢} and (d), 3 (a) and (d}

do not ssem to contain any question of law bub only gusstions of lact

or of argument as to fact and do not therefore nead discussion.
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I would summarize the conclisions arrived at on those points of
law which can be eollected from the case submitted to us. Toans may
produce to the lender that kind ol profit or income called interest tax-
able under the Ordinance as interest, section 47, but they may produce
a further profit or incoms derived otherwise than by way of interest on
those loans, which further profit or income will be taxable under the
Ordinance, by section 11 (1) read in conjunction with section 13 and
secbion 14, if falling within the definition of profit or income givin in
section 6 (1), On th> facts stated, the difference between the sum named
by this applicant in his business insbruments as the sum repayable and
the sum which he actually lent will bea profit within section 6 (1) and
the recording in a business instrument one sum as lent, while at the
same time lending a smaller sum to the person hound by that ingtru-
meant, may possibly be a d'sposition not in fact given effect to within
seetion 52 (2], and if so liable to be disregarded under that section. The
business instruments of the applicant were not conclusive evidence of
the transactions recorded therein but could be contradicted by parol
evidence.

In addifion to the matters of law discussed and determined above:
a luige number of matters were argued as to which it seems unnecessary
bo’pronounce an opinion. It was urged for the appellant that in stat-
ing a case tha Board must state that case which the applicant asks and
no other. It was also urged that the evidence upon which the Board
found certain facts proved was insufficient but at the same time it was
coneeded that there was some evidence for such finding and also {as T
understood) that if there is some evidence to justify a finding of fact
by such a tribuval as the Board, a Court will not go behind that find-
ing, Tha differences hetween Ordinance No. 2 of 1932 and the corres-
ponding English and Indian enactments weze also insisted upon, by
both sides, In support of the assessment emphasis was lnid on the
differences between Ordinance No., 2 of 1932 and other income tax
enactments as increasing under that Ordinance the powers of the taxing
authority and diminishing the rights of the subject in that behall, Tt
was argued on the same side that section 73 (7) of the Ordinance had
“emptied the tarm evidence of all content”—this phrase was put from
the Bench but adopted by the Solicitor-General —also that ‘to the extenf
that the Board of Reviaw adopts the findings of the Commissioner the
Supreme Court on a case stated has seisin of the matter'” bub that “to the
extent that the Board departs from the Commissioner’s finding, the
matber is heyond the competence of the Court”. These guestions and
obhers <ware very sbly argued before us on both ssdes buta decision
upon them is unnecessary since the matbers of law arising out of the
ease stated fo us can all be determined, and have all been determined,
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‘without pronouneing on these questions, - They are matters which can
‘be decided when they definitely arise, bub in the case before us they
.do not arise, so I would wish to express no opinion upon them.

For the reasons given earlier in this judgment I think that the
assessment on the applicant referred to in paragraphs 1 and & of the
casa stabed must be confirmed, and this appeal dismissed. The appellant

‘must pay bhe costs of these proceedings but the Rs. 50/- already paid
by him in accordance with section 74 (1) may be taken ag part of the
costs he is now ordered to pasy. :

GARVIN 8.P.J.— This matter comes before us upon a case stated
by the Board of Review under the provisions of seétion T4 of the
‘Income Tax Ordinance, No. 2 of 1932, The - case was stuted ab the
instance of a person who objected to the assessment of his income made
under the provisions of this Ordinance and who, for convenienee will
“he re{exrad to as the appellant. :

As a person who, in the opinion of the ASSESSOTS, Wag cha.l ceable
with tax, the appellant was required to and did furnish a return of his
income. The assessor did not accept the return, and in accordance
“with the proviéions of section 64 (2} (b} proceeded te make an estimate
‘of the amount of his assessable income. DBeing dissatisfied with this
assessment, ke appealed to the Commizsioner, and from the decision of
the Commissioner affirming the assessment already made, he appealed in
due course to the Board of Review. The Board in turn contiimed the
agsesament.

The appellant carries on in Colombo the business of & money-
‘lender- He lends money on the security of promissory notes or 1.0.U's,
In every instance, the money was lont at the rate ol 18 per cent. per
annum, and his return congisted of a statement of acccunts showing as
his 'only ineome inferest at 18 per cent. on varfous loans secured by
promissory notes or 1.0.U’s.

Tha return appears to have been rejected on the grouad that
‘whereas these doenments stated that what was lent was the sums speci-

“fied on each note or 1,0,U,, the fact was that the amounfs entered in
‘thése documents were . sreatly in excess of the amounts actually lent.
In the result, tharefore, the appellant, in vespect of such transactions,
received not only the interest npon the larger sums specified in the
‘documents, but the difference betwesn the amounts actually lent and
the amounts specified in the documents which the borrower promised
to repay. : _

It was admitted that there was some evidence to support the con-
clusion arrived at by the assessor, and confirmed by the yarious tribu-
nals of appeal that the appellant’s profits did not consist solely of the
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“intetest at 18 per-cent. per annum 0. the amounts stated in the Ppromis-
-sory nobes, but it wus urged that, by reason of the provisions of section
47 of the Income Tax Ordinance, income from- loans was restricted to
the interest on the loans and that it was nob competent, . there-
fore, in making an assessment of the income of a person who may
‘appear to be chargeable with tax, to take into consideration any
other prolif which the lender may derive from such loans. Tha
point therefore, whish emerges upon a perusal of the case stated
for determination by this Court is whether the appellant is righ$ in his
contention that, as the effect of S, 47 of the Tneoms Tax Qudinunce, it is
not permissiblo, when assessing the appellant’s income, fo fake into
consideration any profits which may acerue to him from loang other
than the interest payabls by the “borrower. Now, the provisions of
section 47 with which wa a2 hare immediately comernad are as fol-
lows:  “Income arising flom intareston loans, mortgages and deben-
tures shall be the full amount of interest falling due, whether pald or
00t”, The remainder of the section deals with cases in which inferest
s un;md or is irrecoverable and prescribes how and what maasure of
rveliel is wvailable in such cases.

Now, all that is said in the material part of section 47 i ig that ' the
“income arising from interest on loans” shall, for the purpose of the
‘assessment, be taken to be the full amount of the inferest whieh has
fallen duse irrespective of swhether the interest has heen paid or not,
Manifestly, it was a provision that was intended to facilitate the work
cof assessment by enabling the assessors to treat as income all interest
which has fallen dus, while leaving it to the person assessed to plead
and prove the oxisbense of circumstances which entitle him to relief.
The existence of such provision is in no sense incongistent with the
rights tio assess, for the purpose of income tax, the w hole of the profits,
whether it consists of interest or any other form of profit which a
money-lender deri ives from his business.

There might possibly have been some foundation fm this argument
had ths opening words of the section boen “income ar ising from loanss
mortgages and debentures shall he the full amount of interest falling
due, whether paid or not”. Tt is impossible fo consteue the section as
bca.rzrlg, any such connotation as the words of the legizlature are

‘income arising from iaterest on loans &o". Where, as in this case,
the assessor and the various tribunals of appeal were satisfied that other
‘profits were devived by the appellant from his business in addition to
‘the interest payahle on the amounts specified in the securities taken by,
:him, it is impossible to suy that they wers wrong in refusing fo assess
the appellant on the hasis of the return made by him.
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Tt does not appear to me to Le necessary, for the determination of
the question of law which arises upon the ease stated, to determine
whether the assessor may not also rely upen the provisions of section
52 (2). As for the contention that ne oral evidence was admissible or
should have been admitted to contradict the terms of these warious
promissory notes and 1.0.U.'s, or to show the true nature of the
transactions which took place between lender and horrower, if is suffi-
eient to state that they were not very strongly pressed upon us and
clearly cannot be sustained, There js no occasio.., therefore, to revise
the assessment mads in this case which is aceordingly afficmed.

The appellant will pay the taxed costs of this proceeding. The

sum of Rs. 50/- already paid by him will be retained as part of the
eosts awarded. '

Assessment affirmed. Appeal dismissed,

[Proctor for the assessee-appellant; B.J. Koelman. Proctor for the
Commissioner of Income Tax: T'revor de Saram, Crown Proctor |

[Note:— Some questions of importance to the tax payer and the
taxing authority are raised in the judgments delivered in the above
cage. The form in which the Board of Review has to state a case for the
opinijon of the Supreme Court and the evasion of tax by means of
arbificial or fictitious transactions were incidentally refeyred to in the
judgments but no definite pronouncements thereon were made as they
were not necessary for the determination of the question of law which
emerged out of the Btated Cace. The question which the Supremes
Court had to decide was whether, in ascertaining the profits ar income
of the assesses, a money-lender, anything other than interest due on
the loans advanced by him can be included, if, as a matter of fact, the
money-lender did derive {rom his leans anything other than sush in-
terest. The decision of the Court was that if the loans produced to the
lender, in additien to that kind of income called interest,a further
profit or income, the latter was taxable under the Ordinance.

It is submitted with respect that their Lordships arrived at n
sound conclusion buf by a proeess of reasoning, which conflicts with
certain well-known prineiples of income tax. Tt wasadmitted both by

the assessee and the Income Tax department that the former earried on
the business of money-lending in Colombo. The assessee’s incoms, there-
fore, fell to charged under source (o) of 8. 6 (1) of the Ordinance, viz.,
pﬁaﬁbs of a trade or business. The assessment was made on the basis that
the assessee’s income fell under profits of business. The application
by their Lordships of the rule contained in what stood as 8. 47 in the
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principal Ordinance to an assessmaent of what was admittedly the
profits of business, it is submitted, is opposed to the view that the
rules for the ascerbainment of tax under the Ordinance are definite
codes and apply exclusively to their respective defined subject-matters,
viz., the eight sources of income in 8. 6 (1i.* The taxiog anthority fol-
lowed this prineiple and rightly contended before the Board of Review
that 8. 47 pelerred solely to the determination of income from interest,
which was assessable under 8. 6 (1) (e} and that 8. 47 had no applica-
tion to an assessment made under 8. (6) (1) {¢)— vide paragraph 4 ‘o) of
the Btated Case, p. 25 supra. The mattor has, since the decision of the
Supreme Court, been clarvified by the onactment of the new 8. 474
which is as follows : —

Whera auy provigién of this Ordinance axpressly relates to any particular
gource of profits or income montionad in subisection (1) of section 6, sueh
provizion shall not apply o the determination of any profits or income which
15 assessable aud haz heon assessed ag falling within any other source menfioned
in that sub-section.

- The scope and purpose of what was originally 8. 47 of tha Ordi-
nance—what is now sub-secbion (3) of 8. 9—will be fully diseussed
later, while reporting the decision of the Supreme Court in Commis
sioner of Income Tax v. Arunachalam Chettivar.§ It is sufficient fop
the moment to point oub that in the light of how this sub-section
stands ab present, namely, “Ineoms arising from interest shall be the
full amount of interest falling due whether paid or not, without any
. dediction for owlgoings or expenses ’, it is manilest that the legislature
never intended the rule of eomputation contained in this sub.section
to be applied for the determination of the profits of the business of
moneylending, where deductivns have necessarily to be made for out-
goings and expenses.

A perusal of the judgment of the SBupreme Coust in the case
under review appears bo suggest that the real relevancy of ‘interest’
in the assessment of the profits of a moneylender was overlooked.
“ Where vou have got interest,” points out ROWLATT J., “earned in
this sorb of way in the course of a business in which loans of this kind
have to be muade for the purposes of the business, vou do not get the
interest emerging as taxable under any case at all $ill you geb to the
business—that is the point—as in the ordinary case of a banker in this
country. He receives no end of interest, which i3 u tazable matter
under Case IT! hut it is not taxed as interest as such, hecause it is mere-
ly incidental : it is only par of the business to make this interest, not
as inberest bub as the income of the husiness,” # .

t8ee per Lord ATKIN in Fry v. Salishury House Fstate Lid., 15 T.0. 222, at
p. 320, See also Cropn’s Option by K. Batia Vagiswara Aiyay, Ch, VITIL,

tiEnacted a5 8. 47 by S 21 of the Income Tax Amending Ordinamce,
No. 27 of 1984,

1L is not possible to disouss this quostion incidentally, yeban atiempt will
be made to paint out the fallacy of applying thisrule of computation fo a money -
lending business, while reviewing the deeision of the SBupremo Court in Comsnis-
stotter of Income Tax v Arunachalam Chettior, 5.0 Minutes dated 18th Novem-
bar, 1955, which will be reporfed later in these pages.

; # Dutler v. Mortgage Company of Bgypé Lid., (19273158 LT, 828; 13 1.0C.

803, Seealso Crom’s Optien (Ihia)Ch. XI.
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Tha obeorvabtions of ROwWoATT J. apply with equal force to
‘premium’ as 8 factor in the profits of the buginess of a moneylender.
Though no doubt, as was pointed oub by MACDONELL C. J, in his
judgment, a premium means ‘a sum addifional to interest’, one has fo
remember that it means, according to the same dictionary from which
His Lordship quoted, a number of other things. 1t includes a reward
or prize, an amount to be paid in consideration of a contrach of insur-
ance, a sum additional to the wages paid to an employee, any bonus,
a fee for instruction in a profession and a charge for changing one
currency into another of greater value. The draltsman c¢f the Ordi-
nance, consistent with the elassifieation of ‘profits and income’ adopted
by him, had to mention ‘premiums’ as a separate subject-matber of
charge in order to make the classification as exhaustive as possible and
he ineluded this ftem of charge under 8.6 (1) (g), " vents, royalties
and premiums”. In the ascertainment of the profits of the business of
a moneylender, any sum of money which the moneylender derives in
addition to inberest may be deseribed as a ‘premium’, bub it is not tax-.
able as such but only to the extent that it swells the profits of the
monaylender's business.

One other matter which emerges oub of the Stated Case and on
which the learned Judges who heard this case have uol proncunced
a definite opinion is the extent to which the Supreme Court will
interfers with & finding of fact by the Board of Review. It isimyport-
ant in this connection to remember that the assesses joined issue with
the Commissioner of Income Tax and the Board of Review as regards
the sufficiency of the evidence on which both these tribunals arrived
at their findings of facts. It is submitted that this was a question of law
which should have heen stated as such for determination by the
Supreme Court. In vegard to the power of the Supreme Court to
review findings of facks by & tribunal Iike the Board of Beview, there
appears o be no difference between the language of the relevant see-
tiong of the Ceylon Ordinance and fhe English Act and a velerence
may, therefore, be made to Article 749 of 17 Halsbury (Hailsham Edi-
tion) p. 365 and the cases therein summarized. See particularly per
PorT,06K M. B. in L.°B. 0. v. Turnbull, Scott and Company, (1924)
132 L. 296, at p. 29% 12 T.C. 749 C.A..—"1f he (the Commis-
‘sioner) had evidenee, proper evidence, on which he could come to that
conelugion, we could not interfore with his dicision.” BSee also per
CozeNs-Harpy M. R, in Gramophone and Typewriter Lid. v.
Stanley. (1908) 2 K.B. 89, 95 5 T.C, 358, 374 "It is undoubtedly
true that if the Commissioners find a [act, it i3 nob open fo the Courb
to question that finding unless there is no evidence to support it. If,
however, the Commissioneys state fhe evidence which was before them
and add that upon such evidence they hold that certain results follow,
T think it is open fo the Court to say whether the evidence justi-
fied what the Commissioners held.”]
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Present: DALTON 8D DRIEBERG JJ.
RAJAPAKSE » COMMISSIONER OF INOOME TAX*
“ [8. C. No. 50 [19534)— Special.]
Decided: 24th November, 1934,

Ascertainment of income of an edvocate—Part of residence
used as chambers—Is cost of travelling from chambers to the Supreme
Court at Hulftsdorp an allowable deduction ?

Meaning of the terms ‘business’ and ‘pluce of business—Is the
Supreme Court af Hulftsdorp a place of business of an advocaie?—Is
fuits chambers his place of business?

Observations as to how the Board of Beview should state a
case—Income Tox Ordinance No. 2 of 1932, 8, 10 (a).

The assesses, appellant, was an advocate residing in Colombo. Ha
normally attiended the Supreme Court ab Hulftsdorp for the arpument of appsals.
He had his chambers in his residence, in which he interviewed proctors and
clients, wrots opinions, accepted refainers and prepared his cases. He elaimed
that the cost of travelling from bis chambers to the Supreme Court should be
deducted from his income inarmuch as it was not the cost of travelling bebween
his “residence and plugs of business or employment’’ within the meaning of 8. 10
(a) of the Ordinance, but was an expense ineurred in the production of his
income within the meaning of 8. 9 (1).

HELD that the item in guestion was not a cost of travelling between the
assessee's residence and plase of business within the meaning 8. 10 (g) of the
Ordinance and wag therefore an allowabla deduation.

Per DALTON J. for the reason that “the Supreme Court gitting in its
appellate jurisdiction st Hulftsdorp i not 2 place of business or employment of
the appsllant within the meaning of section 10 (a} of the Income Tax Ordi-
nance, 1932 and

Peyr DRIEBERG J, on the ground that, as “both the (asssssee’s) ehamborg
and the Courts are his places of business, his expenses of fravelling from ons to
the other will not be wishin the (said) section.”’

Per DALTON J,—"1 have no donbl that the section [10 (a) ] was infendead
fio, and does apply to, professional men such as the appellant, just as to
others earrying on their Lrade, business or employment generally’’.

“Tho term “place of business or employment’ as used in this sub-seetion
[10 {a}] imports, in my opinion, first of all some idea of fixity of place, so far
as the husiness or employment I8 conecerned, a place where a man would nor.
mally be found regularly or perhaps at stated intervals for the purposo of
carrying pn his work or profession generally............The words, to my mind,
import also a coneception of some personal right to the place as & place of busi-
ness or employment, or a duty to be thers, baged on something very much
stronger than an advoeato’s right of audience in the Courts and his dity to
the Court and to his elienty

Per DRIEBERC J. --“The words ‘business or cmployment’ [in 8. 10 (a)]
wera intended Lo include all those activities of & person in the nature of ‘irade,
business, profession or vocalion® which are a source of profits or income and

#36 N, L. R. 258; 14 Cay. Law Hee. 133; 12 T. L. R. 44; 2 Q.L.AY, 479
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chargeable wilh tax under sectio ¢ (1]......the phrage (place of business) ig
uged...... in the larger sense whnich, I incline to think, is the intention of
the Ordinance—the place of & person’s cecupation which is a source of & profit
or ineome whether it be & trade, Lpziness, profession or vooation...... acoept-
ing the word (business) in the general sense of meaning his incoma-yielding
occupation.™ ¢

Fer DRIEBERG J.—''A case sfated should, 1 think, contain in addition
{0 a statement of the Tacls the mutler of law submitted for desision formulated
ag & guestion.”

Case stated under 8. 74 (2) of the Income Tax Ordinancs, No,
2 of 1932, by the Board of Review constituted under B. 70 of the
Ordinanze,

The assessee wa3a an advocate residing at Rosmead Place,
Colombo. He normally attended the Supreme Court, Haulftsdorp,
Colombo, every day when i is sithing for the argument of appeals
listed for hearing bhefore that Court. He had chambers in his houss
in which ha interviewed piroctors and elients, wrote opinions, aceepbed
retainers and prapared his cases He occasionally appeared in the
original Courts, outside Colomboe, on retuiners. In veturning the pro-
fits from his profession for the income fax year 1932—33 the assesses
claimed certain deductions under 8.9 (1}] including the travelling
expenses he incurred in going to outstation Courts, rent of the cham-
bers in his house and the cost of trayelling to and from such cham,
bers to the Supreme Court. Ho was allowed a deduction in respect
of the first two items, but was refused the deduction for the cost of
travelling from his chambers fo the Supreme Court, Hulftedorp,
amounting to Rs. 640,/-, on the ground that it was “the cost of travel-
]ing between remidence and place of business or employment”
within the meaning of sub-section (@) of 8. 104 The assesses appealed
tio the Commissioner of Tncome Tax and then o the Board of Review.
The Board upheld ihe assessment by the following decision:—

“We the members ol the Bosrd who heard the appeal nphald
the decision of the Commissioner and the assessment was confirmed as
wa were of opinion that the deduction claimed was the cost of travel
ling between residence and place of buqmess oF cmployment wibthin
the terms of S. 10 [a)”.

The assessee, thereupon, required the Board to stute a case for
the opinion of the Supreme Court, which they did as tollows —

8. 9 (1) :—"“Bubject to the provisions of sub.wections (2 &nd (3) t.hars
shall bo deducted for the purpose of ascertaining the prolits or income of any
person from any soures, all ouigoings and expensess ineurred by snch person in the

rnrluetm‘u uhereof 1‘nr'111ﬂmw ot
?1’:1 10:— For the purpose of agcerbaining the profits orincome of any person
from any source, no deduction shall bs allowed in respect of—

() domestic oy private expenses, including the cost of travelling betweets

rosidence and place of business or emplosment;..”
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CASE S/ATED

Upon the application of Mr. L. A. Rajapakse

1. At a meeting of the Board of Review held on tlie 13th day
of February, 1984 for the purpose of hearing uppeuls under the Pro-
visions of section 73 of the Income Tax Ordinance, Linuls Alexander
Rajapakse, Advocate, hereinafter called the apvellant, appealed againgt

- an assessment of Rs. 13,718/~ for the purposes of income tax, and the
imposition of a fax of Rs, 547/40 made upon him for the vear ol
asesssinent ending Jlst- March, 1933, on the ground that a deduction
which he elaimed lor the cost of travelling in his motor car between
hig chambers and the Supreme Court at Hulftsdorp ‘had been dis-
allowed, the appellant’s contention being that such eost was nob “cost
of travelling between residence and place of business or employment”
within the meaning of section 10 (a) of the Income Tax Ordinance,

2. The tollowing are the facts either as admitted or as establishs
ed to the satisfaction of the Board:-

ial The appellant is an Advocate residing in Colombo. e
normally aftends the Supreme Court in Hulftsdorp, Colombo, every day
Whon ib i3 sifting for the argument of appeals listed for hearing belore
that Court. He has chambers in his house in which be interviews
proctors and clients, writes opinions, accepts rvetainers and prepares
his cases. He ocensionally appears in the original Courts outside
Colombo, on retainers. The travelling expenses incurred in going to
such outstation Courts have been allowed.

(b} In returning the profits from his profession he claimed certain
deductions, ineluding rents ete., of the chambers in his house, and the
cost of travelling to and from such chambers to the Supreme Court
sitting in its appellate jurisdiction ab Hulitsdorp, Colombo, amounting
o Rs, 640 (- for the Income MTax year ending 31st Mureh, 1933.

{6) The appellant was allowed inter alia the expenses of the
chambers, but was refused the above deduction for the cost of travelling
from his chambers to the Supremes Court at Hulltsdorp, Colombo.

{d) The appellant has in his chambers a telephone which had
been originally installed long before the coming into operasion of the
Income Tax Ordinance, the annual rent for vhich, the appellant ad-
mitbed, is paid on the basis that it is a telephone installed in a private
residence and not in a place of husiness.

3. It was contonded on hehalf of the appellant, before the
:Bqa-rd :

fa) That the appellant’s chambers are a place of business and
fhe travalling from these ¢hambers to the Appeal Courts is not travel-
ting between the residence and the plice of business that is contempla-
ted in section 10 (@) of the Income Tax Ordinance.
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{b) That the term ‘‘place «  business” in section 10 () of the
Ordinanes cannot be applied to a place where one has to go in the
performance of or in the course of performing one’s duty where the
duty bag already begun elsewhere, '

~ le) That a “place of business” corinotes a fixed place wheve
one’s duby, for the parformanee of which a fee is charged, begins; that
the appsllant’s duty begins in his chambers; that they are his place of
busiuess and that the Appeal Court to which he travels in the per-
formanee of his professional duty is not “travelling between residence
and place of business” as contemplated by section 10 (a).

{d) That the expenses of travelling so incurred must be consi-
dered as an expenditure incurred in the production of the appellant's
income under Section 9 (1) of the Ordinanece and must therefore
be allowed. :

{e) That the car was used for professional purposes and the
deductior claimed was not an expenditure incurred for “domestic or
private purposes”.

4. Tt was contended on behalf of the Commissioner :

« That the chambers may perbaps be regarded as a place ol busi-
ness but they ave in the residence; that the Supreme Court where the
appellant argues his cases is a place of business; thab a “place of busi-
ness” may well be a place where the duty is carried oub; thab payment
of a fee is not for the preparation of hig eages but for their argument ;.
that such argument takea place in fhe SBupreme Court ab Hulftsdorp, |
Colombo, and that therefore the daily fravelling in Colombo is bebween
*“residence and place of business” within the meaning of section 10
{a} and the cost of such trayelling is theretore not allowable.

5. We the Members of the Board who heard the Appeal upheld
the decision of the Commissioner and the assessment was confirmed as
we were of the opinion that the deduction claimed was the cost of
truvelling between residence and place of business or employment
within the terms of section 10 (a},

6. The appellant on the 4th March, 1984, required us to state
a ease on a question of law for the opinion of the Supreme Coutt
which case we bave acco.dingly stated and signed,

1. A. Q.G Wijsyekoon
2. 8. Pararajasingham
3. W. L. Kindersley

: Members of the Board of Review.
Colombo, '

97th April, 1934,
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H.V, Perera, with him K. Sa'ia Vigiswara dayur and M. M.
I, Kariapper, lor assessec-appellant.—The decisions of the Bosrd of
Review and the Commissioner of Income Tax rest on the view that the
deduction claimed in this case comes within 8. 10 {a) of the Income Tax
Ordinance and, therefore, not allowable. The Board of Review have
tost sight of the fuct that, in the case of an  advocate, his chambers,
though forming part ol his residence, are his place of business. A
place of business means a place where a man may be expected e he
tound usually and y-hare he beging the performance of his duties for
the sake of profit. A good part of an advocate’s work is done by him
in his chambers, Tt is here that he has his conferences with his
proctors and clients. His correspondence in connection with his pro-
fessional work is done here and his preparation for the argument of his
eases takes place hera. Th2 ease of a proctor is diiferent. For one
thing he hag noright of audienee in thec Appeal Courts. His office at
Hulitsdorp or elsewbere, where he  has this name plate, is really
his place of business, ableast one of his places of business: bub the
Courts can hardly be described as a proctor's place of business. The
case of an advocate having only chamber-work makes my point clear
He may go the Courts at Hultftsdorp to refer to authorities whieh he
cannob find in his chambers which is really his place of husiness. A
place of business may be described as a place where one enters into 2
contract to perlorm a service: it is not a place swhere one seeks to exe-
cute or complete fthe contract entered into elsewhere. :

Becondly, the profession of an advocabe is neither a business nor
an employment within the meaning of sub-section (&) of section 10.
Tn a broad sense the word business may be applied to a profession, bub
the word business really connotes something commercial. It implies
advertising which isinot availauble ordinarily to a professional man.
Employment presuppbses an employer and wages lorm an important
part of the relationsghip. Furbher, an advocate cannot offer his services
o the public at large. He cannot sue for his fees. His work, thersfors,
is rveally honorary, [Counsel also eited Commissioner of Inland Revenwue
v. Mazse, (1919} 1 K. B. €47, 12 T. C. 41 to clueidate the distinction
hetwoaen business and profession in income tax law, |

J. E. M. Obeycsekere, Actg, Depuby Solicitor General, with
him M. F. S. Pulle ¢.c., lor the Commissioner of Incorne Tax —

The finding of the Board of Roview that the deduction claimed
by the assessee was the cost of travelling between residence and place

of business is a question of fact which should not he disturhed.
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[DriEBERG T~ that 73, so why did the Board of Review
state a case at all ? :

The guestion of law here i3, whether apart from the appellants’
conneckion with them, the Courts at Hulttsdorp are a place of business.
ICounsel cited Ushers Wiltshive Brewery Lid v. Bruce, (1915) A, G,
433|. An advocate may have more than one place of business, The
Courts at Hulftsdorp are a place of business for an advocate in the
genge that he goes there ordinarily to argue bis eases. He does ab
Hulftsdorp at the Law Library a good part ol his other business
also, namely, interviewing proctors and accepking vetainers. An
advocate is available fo proclors at Hulftsdorp.

The assessee’s residence in this case does not cease to be a resi.
dence merely becaunse he uses one room in that residence as his cham-
bers. When the assesses travels from Rosemead Place, where he has
his residence, and Hulftsdorp, he travels betwaesn his residence and a
place of business within the meaning oi sub-sechion {a) of secion 10,

In English income tax law, the word ‘business’ has a wide
meaning. It does not mean g trade only. The phrase ‘business of the
Courts’ is common. Ap advoeate’s business is in the Courts. [Counsel
cited Sweeton v. Attornsy General, (1920; 1 Ch. 85; 12 T. C. 1686,
Iniand Revenue Commissioners v. Korvean Syndicate, (1921) 3 K. B.
258, and Smith v. Anderson, (1880} 15 Ch. D. 247, 258.]

H. V. Pererm, in reply —An advocate’s work may be consi-
dered from two points of view, viz., the work involved in the argu-
ment of the cases he has in hand and the several engagments which he
&ccapts. Hrom the first point of view he begins his work not at the
time the Courts begin their sittings, but earlier in the day in his own
chambers, From fthe second point of view, a particular engagment of
his may not require the argument ol a case at the Coutts and even
when it does, the preparation for the argument is done in his cham-
hers. In the case of an advocate, then, the position is that he has com -
menced his day’s work in his chambers. When he travels to the Courts
from his chambers in his residence he is travelling to a place where a
part of his dufies, begun elsewhere, has to be performed. One must
also remember that an advocate has a right of audience in all the Courts
in Ceylon, nof merely in the Courts at Hulftsdorp.

DartoN J.—This is a case stated for the opinion of this Court
under the provisions of Section 74 of the Income Tax Ordinunce 1932.
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The following facts are establi.hed or admitted. The appellant
is ‘an advecate residing at Rosmead Place, CUolombo. He normally
attends the Supreme Court in Hulltsdorp, Colombe, every day when
it is sitting for the argument of appeals listed for hearing before that
Court. He has chambers in his house in which he interviews proctors
and clients, writes opinions, accepts retainers and prepares his cages.
He occasionally appears in the original Courts outside Colombo, on
retainers. The travelling expenses ineurred in going $o such outstatinn
Courts have been alluwed.

Tn returning the profits from his profession he claimed certain
deductions including rent of the chambers in his houss and the cost of
travelling 6o and from such chambers to the Supreme Court sifting in
its Appellate Jurisdiction at Hulitsdorp, amounting to Rs. 640/- for
the Tueome Tax year ending Mareh 31st, 1933. He was allowed a
deduection in respect of his chambers, but was refused the deducbion
for the eost of travelling from his chambers to the Supreme Court afb
Hulftsdorp. The Board of Beview held that the deduction claimed was
the cost of travelling between residence and place of business or
employment, within the terms of section 10 @) of the Ordinance a.nd “y
therefore the deduction clfumed could not be allowed.

Two questions arise for decision, the first and principal one
being whether the Board was eorrect in holdmg that the Supremis -
Court, Hulffadorp, was the appellants place ot husmeqs or employ-
men$, within the meaning of section 10 {a). I regret T am una.ble to ¢
agree with their conclusion on this point.

T am satisfied that it was intended thab the sub- ‘;ectlon (@) should '~
be read as widely as possible, and for that reason I am unable to agree
with Me, Perera’s contiention that the profession of an advocate call;iﬁot- :
be brought withiu the wotds used there. I have no doubt that the :
section was intended to, and does apply to, professional men such a8
the appellant just as to others carrying on their trade, business or
employment generally. I agree with him, however, when he urges that
ghe Appellate Courts at Hulltsdorp cannot be said to ba the appellant’s
place of business or employment, or even a place of business of the
appellant within the meaning of the section, ajthotigh the Courfs are
andoubtedly of course places to which the appellant resorts in the
course of carrying on Lis profession. i R

_ The term “place of business or employment,” as used in this
sub-section, imports, in my opinion, first of all some idea of fixity of
place, so far as the business or employment i3 concerned, a place where
g man would normally be found regularly or perhaps at stated inter-
vals, for the purpose of carrying on his work or profession generslly.
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Which of the Appeal Courts is it s.ggested is the place of business or
employment in this ease? Perhaps that Court in which the appellant’s
eases may be heard on any particular day. That Court may vary from
day fo day, and on some days it may happen that the appellant has no
cases dowa for hearing. In the latfer case he would presumsably nof
attend the Courds ab all, but his work would sfill be going on his
chambers. Can it then be said that his place of business iz the Appellate
Courts as a whole, whether they are sitting or uot, and whether he has
any cases down for argument or not? Thab, T thinx, is the contention
put Torward that has been upheld by the Board. Wide though the
words of the sub-section undoubtedly ave, I feel quite unable to give
it any such vague and indefinite construction as we are asked to do in
this case. The words, to my mind, imporb also a conception of ,some
personal right to the place as a place of busiuess or employment, or a
duty to be there, based on something very much stronger than an
advoeate’s right of audience in the Courts and his duty to the Court
and to his clients. Advoeaey i3 ‘no doubb an important park of the
appellant's work, but there is much of his work that he does not
do.in the courts at all. The preparation of his cases, the writing of
opinions, accepbance of retainers, conferences and consultations nor-
mally take place in his chambers, as is admitted in the case stated by
the Board, and not elsewhere, That is the place where enguiry would
normally be made for him, where his clerk would be, and the place to
which his work or business comes to him. So far as any of the work
mentioned is done in Hulftsdorp, it would, I presume, be done at the
Law Library, bub in any case probably o a very small extent.
Another difficulty that arises from the argument put forward by
M. Obeyesckera in support of the Board's decision is as to  the extent
to which he would earry it. It is conceded of course that a man may
have a place of business, but that there may be no busiuess coming in,
and nothing for him to do. In that event it was answered that he
would have no income tax, bub that is not ss. A young advoacate, look.
ing for wotk, hoping for briefs, but possibly not very successful for
gome years, might have an income from other sources such ag private
property belonging $o himself, and any deduction he elaims would
presumably be a deduction from the tofal income he receives. The
argament put belore us must, I think, be extended to this, that the conrts
in guestion are the place of business of every advocate practising there
or holding himself out as practising there, whatever the extent of his
work may be. :
' That all the courts which the appellant attends are’ not a place
of business or employment of the appellant, within the meaning of
Section 10 {a), has been vecognised by the Board of Review, for they
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have allowed a deductios under section 9 (1) of the Ordinance in res:
pect of bravelling expenses incurred by the appellant in going to conrts
outside Colombo. Ihave some difficulty is understanding on what
ground that has been allowed, if the eourts which he attends are. a
place of business or employment, within the meaning of section 10{a).
I do not see that the fact that an advocate appears more freguently in
one Court than in another can have any bearing upon the construction:
of section 10 (a),

I find practicaliy no assistance on this question from any of the
English authorities cited to us, for the provisions of the law we are
asked to construe here differ from the equivalent provisions of the In-
come Tax law in England. I would add, however, that I should be
very surprised to hear any barrister practising in London giving his
place of business or employment, using that term as applicable to g
professional man, as the Royal Courts of Justice in the Strand, however-
large or small the volume of his work there might be.

If the appellant’s place of business is the courts which ke at-
tends in the course of carrying on his profession, then it might well be
said that the place of business of a medieal practitioner, who earriss on
private practice, is the different houses of his patients which he visits
in the course of his morning or evening round, Another instanee in
the case of the medical man would be when he attends patients ina
nursing home, which does not belong to him, and at which he holds
no appointment, If he fairly regularly attended patients of his at such
& nursing home, whenever they were inmates there, could it possibly be
said that such a nursing home was his place of business? In my opinion,
the most that could be said, so far as the question arising here for
deeision is concerned, is that he visits these houses and the nursing
home just as an advecate attends the Courts for the purpose of, and in
the course of, carrying on his profession, and no more. Instances of
the sanie kind arise in the case of other ‘professions also.

For the above reasons T am unable to agree with the Board of
Review in their decision that the deduction claimed by the appellant
here was for travelling between residence and place of husiness or em-
ployment, for the reason that the Supreme Court sitting in its appel,
late jurisdiction at Fulftsdorp is not a place of buginess or employment
of the appellant, within the meaning of -Bection 10 {a) of the Incoms _
Tax Ordinance, 1932. Whether or not these travelling expenses wera
incurred by the appellant in the production of his income, within the
meaning of section 9 (1}, is of course not & matter that arises for my
decision on the case stated.

The further question argued hefore us as to whether the deduec-
tion claimed was for travelling from his residenes or chambers, need
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not; in view of my conclusion abeve ‘be considered, although this, I
think, would be mainly a ‘question of fact.

I would thersfore answer this question of law as a.beve get out.
In the event therefore the appellant succeeds in his appeal. It was

agreed that there should be ne order in respect of costs, whatever our
deemlon be, exceph that the appellant should be entitled o a refund of
the sum of Rs. 50/- paid on the case being stated, if he be suceessiul;
he w 111 therefore be entitled to be repaid that sum.
. ' DRIEBERG J.—This is a cace stated undorthe provisions of
saetlon 74 of the Income Tax Ordinance No. 2 of 1932 by the Beard
of Bevelw on the application ot the assessee who had appesled to the
Bafxrd from the decision of the Income Tax Commissioner. The assesses
is an advoeate remdmg in Colombo and practising mainly in the .
Appeel Court, He has his chambers in hle Fouse and he claimed that,
in ‘the assessment of his taxable income, allowance should be mads
for the cost of his i‘.ra,vellmg from his chambers to the Supreme Court -
which amounted to Rs. 640/- a year. The Commissioner decided that
thm W&S the. cost of treYelllng between his residence and place of busi-
ness and that under section 10 {a) of the Ordinance no deduction
could be made for it., The assessee appealed to the Board who upheld
the decision of the Commissioner. He then asked, under &ection T4
(1) thn.h the Board should state®a case on a gquestion of law for the
Oplulon ‘of this Court. A case stated should, I thitk, contain in addi-
tion to a statement of the facts the matter of law submitted for deci- ;
sion: formuletedeea guestion, This has not heen done here, though
the, Board observed the requirements of section T4 (2}, that tha caso
gtated should “set forth the facts and the decision of the Board”. .
s 1 have referred to this for this reason ; the only material before
us 13 the case stated by the Board under Section 74 (2). It is there .
el:a.ted that the assessee claimed that he was entifled to the deduction of

Rs. 610/- on the ground that they were expenses incurred in the pro-=
duLtmn of his income and ander section .9 {1} should he deducted
in  ascertaining his taxable income. The Commissioner decided
that the elaim was barred by Section 10 .a) and assessed his
taxable income ab a certain amount: this was upheld by the
Board. The Members of the Board stated their decision

aa follows: —“We the men:ilbers of the Board who heard the Appeal up-
held the deeision of the Commlsqroner and the assessment was con-
firmed as we were of the opicion that the deduction claimed was the
cost of travelling between residence and placs of business or empley- :
ment within the terms of section 10 (a).” Now if thess expenses are
barred by section 10 (a) there still remained the question expressly
ra.ie‘e‘d by the asseszee that he was entitled to a deduction of them under
section 9.(1). This aspect of the matier was not "dealt with by the
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Board, but as the Board wupheld the Comimissionor's assgssment,
which was what ths assesses appealed from, T must assume that the

Board was of opinion that tha expanses did not fall within section 9 (1)
: This shows ths necessity for the Board, when acting under sect-
ion 74, to formulate expressly the question of law for the decision of
this Court. '

We wsre fold, however, that the only question for our decision
was whethar the assessee’s claim fell within section 10 (a). In dealing
with this, it will be neressary to refer to section 9 (1), but it will be
understood that anything that T say is not to be considered as a ruling
on the applicability of that provision to this case, for argument was not
directed to if. {

Chapter IIT of the Ordinance consists of two soctions 9 and 10,
and has the title “ASCERTAINMENT of PROTITS or INCOME.” Section 9
(L} provides that, subject to the provisions of sub-section {21*, there
shall be dedusted, lor the purpose of ascerfaining the profits or income
of any porson from any source; all oubgoings or expensas ineurred by
such person in ths production thereof including the soveral classes of
expenditure set out in sub-sections (a} to {g). Sub-section (2} of section
9 deals with certain excepbions concerned with the profits or income
from land,.

Bection 10 (a) enacts that for ths purpess of aseerbaining the
profits or income of any person from any ssurce, no deduction shall be
allowed in respesct of domestic or private expenses, ineluding the cost of
travelling befiween residence and place of business or employment.

The assesses says that in that part of his residence which he uses
as his chambers he sives interviews to proctors and elisnts, deals with'
matters submitbed for opinion and generally does all that work of an
advoeube unconnseted with or not vequiring appearance in a Court. I
take it that he would ordinarily be engaged there until he loft for the
Courts and that on days on which the Courts do not sit he would spend
a eonsiderable part of his time there on that part of his work as an
advoeate which T have referred to. Asthere is no provision in Colombo
for chambers in ths vicinity of the Courts, advoecakes are obliged to use
a parh of their residence for the purpose and we were told that tha
Tucome Tax authorities recognise this and allow them for this reason a
deduction from the rent they pay. In these circumstances, can it be
said that in going bto and returning from the Courts he travels between
his residence and his piace of business or employment? It was conceded
that the Courts could not be regarded as the assessee’s place of employ-
ment and T need only consider the question from the point of visw
whether they can be eondidered his place of business.

* “Bub_sections (2) and {3),” after the Amending Ordinancs of 1934. Sea
foot-note at p. 29, supra. : -
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* Avparb ol Me. TLV. Perera’s rgument was that the word ‘business’
in itself excluded the ceonpation of an advocate, which 18 a profession
and not 1 business. There i3 no doubt that, used in that special sence,
it would have thab effect. To apeak of a person as engaged in husiness
implies accupation in trade or commeree and not in a profession such as
law or medicine. But the word has a wide range of meaning and can
be used §o mean genervally the work that a man is engaged on, whether
it be n trade or a profession. The Ozford Dictionary recoguises the use
of the word in these different senses. Tt appears fo me, however, that
it wag not intended o use the word ‘husiness’ in section 10 {a) in a
special sense, bub that ths words ‘business’ or ‘employment’ were
intended to include all those activities of a person in the nature of
‘trade, business, profescion or vocation” which are a source of profit or
income and chargeable with fax under seetion 6 (1). It «will be noted
that {a) and the other sub-sectinnsof section 10 deal with matbers which
are not to be excluded in ascertaining the income derived from any
source ; the word ‘any’ is important.

This, however, does not eonclude the quastion bhelore us for we
hawve todeal not with the word ‘business’ alona but with the phrase
‘pluce of husiness’ in relation to the circumstances of this case. Here again
we are confronted with the uneerfainty, whether the phrage is used in
a speeial sense, or in the larger sense which, T incline to think, 18 the
intention of the Ordinance—the place of & person’s ceeupation which is
a source of profib or income whether it be a trade, business, prolession
or voeation, Aceording to the Oxford Dictionary, the phrase is usually
used in the special sende and includes a shop, eoffice, wharehouse or
commercial establishment, Wr. . V. Perera contended thatan advocate
could have no plice of business, the word ‘business’ having no appli-
cation to the calling of an advoeate, and his travelling from his house
or chambers to the Courts does mnob [all within section 10 (a). The
Deputiy Solicitor General argued that his chambers in his residence are
not a place of business of his and that hizs movement to the Courts and
back mush be vegarded ag travel between his residence and place of
business which, he said, was the Coucts, The guestion is not free from
difficulty. Several cases were citied to us which, however, are of no real
help as there i3 nothing gimilar to section 10 {a) in the English or the
Indian Acts. T cannot agrvee with the Deputy Solicitor General that
the assesses’s chambers cannot be regarded as hi: place of business or
at any rate one of his places ol husiness. Ie does there that work of an
advoeate which is not done in the Conrts and a place where he does his
professional work must be regarded ag his place of business aceepting
the word in the goneral sense of meaning his income-yielding oceu-
pation. ITe does in chambers the work of an advocate and receives -
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remuneration for i6, In the Courts l.e also doés the work of an advo.
eate, bub of another elass, for which he recoives remunoration. Some
work for which he is remunerated may be done partly in chambers
and partly in Court.

Ii T am right in my view that both his ehambers and the Courts
are his places of business, his expenses of travelling from cne to the
other will not be within the section. Whether he is entitled to a de-
duetion for them or not will depend on whether they are fo he re-
garded as outgoings o expenses incurred by him in the production of
his income; this question, however, is not before us.

In my opinion one caunot say that his movement to the Courts
is not from his ehambers for the reason that the chambers aro part of
hig residence and that he mway nob leave direct from chambers to the
Court but that he may probably leave from his tesidence, assuming
that there ave separnte exits. But these ave supetficial considerations
which do not touch the real question. We are concerned with the
assesses a8 an incoms-producing individual and his work and move-
ments as such; we have the fact that for a certain part ol the day
befors 11 o'clock he is engaged in that work in his chambers and that
he then proceeds with, I tuke it, the least possible loss of time to begin
in the Courts another class of work, or it may be another stage of work
already partly done in chambers. His movement is from one place of
business to another and it cannot cease to be that lor the reason that
he may, in the iuterval for some purpose, enter the residential pairt of
his house. Seection 10 (@) deals with travels [rom one’s residence 't a
place where one’s business begins and from which one returns to one's
residence, Buch travelling ia uncounected with one’s business and its
cost is plased in the same class ay expenses of a domestic or priviate
nature.

T, therefore, hold that the expenses incurred by the assesses in
travelling from the premises in which are his residence and his cham-
bers to the Courts ave not costs of travel between his residence and
place of business or employment within the meaning of section 10 (a)
of the Income-Tax Ordinance.

Counsel were agroed thab as this wag a test case we should make
no order as fo costs. The assessee is, however, entitled to a refund of
the [ee of Rs, 80 /- paid under section 74 (1),

Appeal allowed,

[Proctors for assesseeappellant: Samarasinghs & de Silva.
Proctors for the Commissioner of Income Tas—respondent:J. . de
Saram and C. T. de Saram.]

[Note :—Tt will be noted that the question of lasw which was

submitted {or the opinion of the ‘Euprcme Court was whether a cerfain
deduction claimed by fhe assessee was “the cost of travelling between
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residence and piace of business or employment” within the meaniog of
9 10 fg) of the Ceylon Income Tax Ordinance. We may, for the sake
of convenience of reference, quote the words of the relevant portions of
the two scetions of Chapter III of the Qrdinance, which is beaded
“ARCERTAINMENT of PROFITS or INCOME™.

SECTION 9 (1), 8n bject to the provisions of sub.gections fg \ & (8), there
shall be deducted for the purpose of ascertaining the profits or income of any
person from any sourea, all outgoings and expenses incurred by such person in

the production thereof ww.!mimg—[llare follow catagories (a) to (g) of deduskions
alloied by the Ordinance.]

SECTION 10, For the purpose of ascerlaining “ha profits or inconre of
any person jrom any sonree, no dednctions shall be allowed in respect of—

{a) demestie or private expenses, including the cost of travelling babweon
residence and place of business or employment:

{b) any @isbursements or expenses not being money expended for the purpose
of producing the income,

e e e e D oo e e i g U DR o s e s

{f) rentof, or experses in connection \\lth auy premises or parl of premises
not oceupied or used for the purpose of producing the incomea; [then follow four
othar eategorics (g) to () of deductions not allowed by the Ordinance ]

The deecision of the Supreme Court is that the amount claimed
by the assessee did not come within the purview of 8. 10 (a), in other
words, thab it was nob “the cost of travelling between the assessee’s
residence and his place of husiness”, the term ‘employment’ having been
conceded to he inapplieable in hiy eage. The [urther question as to
whether this amount was an expense incurred by the assessee in the
production of his ineomo and, therefore, allowable under 8, 9 (1} wus
nof argued before the court and, therelore, was lelt open.

The learned Judges based their decision in the case on grounds
which appear to be in conflict which each other. According to
DavToN J,, the Supreme Countt at Hulltsdorp is not a place of business
or employment of the ussessee and, therefore, the claim did not fall
within the ambit of 8. 10 (a¢). DRIEBERG J., however, was of the
viaw that the assessee’s chambers in his residence and the courts ab
Hulftsdorp were both his places of business and thut as the expense in
dispute was incurred in travelling [rom one place of business to another,
it was nob ecaught by 8. 10 (a). There is, therefore, this direct conflick
of view between the two Judges on a fundamental question that emer-
ges out of the Case Stated, namely, whether, in the case of an assessee
whose profession is that of an advocate, the Supreme Cowrt at Hulfts-
dorp or, for that matter, any of the ofther courts in the Island, is his
*place ol business’ within the meaning of 8. 10 {a).

Tha learned Judges also were of the opinion that fhere is nothing
similar to section 10 (@) of the Cevlon Ordivance in the HEnglish or the
Indian Income Tax Aects and that, therefore, the cases decided under
those Acfs were of no assistance in deciding the question that was
argued  before fthem, It may, perhaps, be useful to pursue here this
aspect of the matter.

Under Schedule D. of the United Kingdom Tncome Tax Act. the
tax is charged in respeet of “any trade, profession, employmen$ or
yvocation” and after the passing of the Finance Acts ol 1922 & 1927 all
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“offices or employments” are taxed urder Scheduls T, ot the Income Tax
Act. We have, therefore, the classification of texable gources of income
nder the heads (11 trade (21 profession (31 employment and {4) yocation,
which are-the sources of income dealt within S, 6 (1} {@) & (&) of the
Cevlon Crdinance. It 13 no deubt trus th.t the category " husiness’
which oeeurs in 8. (11 (@) of the Ceylon Owdininee finds no pluee in the
Lnglish Tncome Tax Acts, cven in the Consolidating Act of 1918, The
British Lesislature, however, found after 1918 the necessity of addlng
to the several clisses or sonreey of faxible profits and iberame the more
comprehensive cliss known as “business,” which is moentioned in the
Finance Acts passed after 1919—ride “a trade or business of any kind”
1u 8. 25 1) of the Finance Act of 1995, The draftsman of the Ceylon
Ordinanes, therefore, wher he elassified taxable sources of profits op
income under the main categorics of “trade, business, profession,
voeation or ‘smployment,” had hefore him the model of the United
Kingdomn Acts,

BRnle 3 of the Rules applicable to Cases 1 and IT of Behedule
D. of the United Kingdom Act is as follows:—

In computing the amount of the profits or gains fo be chargad, no sum
shall be deducted in respect of—

(a) any dishursaments or expounses, not being monay wholly and exelusively
laid oub or expended for the purposes of tho trade, profession, emplovment or

srabion :
ﬂ(b) any disbursamants or expanses of maintenance of the parties, their fami.
lies or establishments or any sumy expended for any other domestic or private
purposes distinet from the purposes of such trade, profession, employment, or
yoeation ;

fe) the rent or annual valus of any dwolling-honse or domastic offices or any
part thereof oxeapt sush part thereof as iz used for the purposes of the trads
or profession

[We have omitted elauses (d) fo {m) of this Rule as being not quite
relevant to our present purpose but they are important for the reason that thay
have supplied the principle and the language of sub-sections le) and (d) of 8. 9
and of sub-sections (¢}, (), (4] wnd {i) of 5. 10 of the Ceylon Ovdinance. Tha
provision of sub.sestions Ja) and (5} of 8. 9 of the Ceylon Ordinance dealing
with depreciation and obsolesseuce of machinary are derived from Rule 6 of
the Rnles applicabla to Cases T and IT of Schedule D.!

Sehedule i of the United Kingdom Aet, ag was stated oarliar,
deals with the tazation of all offices or employments, Rule 9 of this
Hehedule enacts —

If the holder of an office or employment of profit i necessarily obliged
o incur and defray ont of the smoluments thereof the expenses of travelling in
the performance of the duties of tha office or employment or of keeping and
maintaining » horse to snable him to perform the =ame, or otherwise Lo expond
money wholly, exclusively, and necessarily in the performance of the said dubies,
there may be deducted from the emoluments to be assessod the aXpenses so
necessarily ineurred and datrayved.

Section 209 (1) (a) of the United Kingdom Act enacts in general
terms that “in arriving at the amount of profit or gains for the purpose
of ineome tax no other deductions shall be made than such a5 are
expressly enumerated in this Aet.”

Commenting on the various provisions of the TUnibed Kingdom
Act referred to above, Lord SUMNER said: “The paradox of it is tha
there aro no allowable deduetions expressly enumerated ab all, and
there is in words no deduction allowed ab all, unless indirectly by the
words in Rule 8 of the First Case........... .The effect of this structure,
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I think, is this, th.it the direction to compute the fall amotnt of the
balanee of the profits must be read assubject to certiin allownnees and to
certain prohibitions of deductions, but that a deduction, if there be such,
which is neither within the terms of the prohibition nor such that the ex-
pressed allowanee must be taken as the esclusive defiuition of it aves,
is to e made ornot to be made aceording as it is or is uot, on the facts
of the case, a proper debit item to be charged againat incomings of the
trade when computing the halance of profits of it”7.*

In visw of the above distum of Lord SUMNER on the question
of tha deduztions allowable under the United Kinglom Income Tax
Apts, the provisions of sections 9 and 10 ol the Ce lon Ordinance will
be found o bea re-statenent, no doubt in s simpler and more divact
manner, of the principles of English income tax law. Section 9 states
the main principle by enacting that, in the ascertainment of prolits or
income for the purposes of taxation, all oufgoings and expenses in-
curred in the produstion of such profits or income shall be deducted
{rom gross receipts, and the deductions metioned in sub-sections (a to
{g) of section 9 are illustrative, and not exhaustive, of allowable deduc.
tions. Bection 10 enumerates ten categories of deductions which the
Ordinance does not allow in the ascertainment of profits, They are
not, it the eye of income tax law, deemed to be oubgoings incurred in
the production of profite, ;

It is vespectiully submitted that reading fogether sections 9 and
10 of the Ceylon Ordinunce and the provisions of the United Kingdom
Acts which we have guoted abovs, thore appeara to be wo differ-
ence of principle between the two systems, particularly in the light of
the interpretation placed upon the relevant Hnglish enactments by
learned and eminent Judges of Bngland, The Income Tax Deparbment
of Ceylon has interpreted the sections in question strictly in accordance
with Tinglish law on the subject. We find it stated in the Ceylon
Income Tax Manual: '

The Ordinance taxes nett profitsafter allowing all expenses incurred in
* earning them. No attempt is made bo turnish a list of allowable expenses, and
the only tests as Lo whether an expense i3 allowable are—
t1) is it incurred in producing the income?
(2) fs it specially dealt with in paragraphs {a) to (g} of section 9 (1)?
{3) is ita prohibited deduction under any paragraph of section 10—
Hxplanation No. 367.

Tt will be readily seen thati these are the indentical tests sugges-
ted in the dictum of Lord SUMKER. _

As regards the Indian law, 8. 10 of the Indian Income Tax Ack
of 1922 deals with the ascertainment of the profits of “business.” Suh-
gection (2} states:— ‘Such profits or gains shall be computed alter mak-
ing the following allowances,” and the act enumerates ten categories of
deductions allowed, the last of which is comprehensive and reads as
follows: —“Any expenditure (not being in the nature of capital expen-
diture; ineurred solely for the purpose of earning such profits or
gains”’,

8. 11 deals with “professional earnings’, which “shall be com.
pubed after making allowanee for any expenditure (not being in the
nature of capital expenditure) incurred solely for the purposes of such

# Usher’s Wiltshirg Brewery Lid. v« Bruce, (1915) A.C. 433, at pp. 467 ;n_d

468: 6 T.0. 599, :




1] RAJAPAKSE v. COMMISSIONER OF INCOMT TAY 5l

profession or vaeatison, provided tha’ no allowance shatl be made on
aoeount of any personal expenses of the assesses’. 4

The Indisn liw on the guestion of allowable deductions iy, therefore,
practically the same as the lawin Ceylon and Bngland, though, ag
pointed out by Mr. V.S Sundaram. “in form, the law in tho Unibed
Kingdom differs, mentioning, a3 i6 does, the prohibited deduetions
only."®[See in this eonnestim paragraphs 40 and 41 of the Tndian
Income Tar Manual. y

It has to be admibbed, however, that the language of section, 10
ta) of the Ceylon Ordinance is not a werbatim reproduction of any of
the relevant provisions of the United Kingdom Acts, but it is an ampli-
fication of their Janguage. Rule (8) (b) of the Rulos applicable to Cases T
and 1T of Sehedule D prohibits the deduction ol expeunses incurred
for any“domestic or privabe purposes. Rule 9 of Schedule B states affir-
matively as rogards cost ol travelling that “the expenses of travelling
in the performance of the duties of the office or employment” may be de-
dueted from the emolumonts of the employes. The draftstman of seetion
10 ‘a) has congolidated these two rales under one heading, The phrase
“place ol business ar emplayment’ has to be read, in the sense in which
Danrox J, has interpreted it, namely, . place whish is fixed,
in regard to which one has u duty fo be there. The emphasis i on
the word place, something which is cbjective in velation to the 5568500,
not personal to him, something which is of the essence of tha business
or employment, without whieh the business will not lunetion. [The use
of the phrase “place of business” in other enactments—eg., 5 31 and
111 of the JToint Stock Companies Ordinance of 1861, 8s, 2 and 4 of
the Registrabion of Business Names Ordinanee of 1918—confirms
this view.]

Reading the phrase “place of business” in this sense, the deduction
claimed by the assessee as'cost of travelling”will not fall within 8.10(«),
The furbher question whether such cost of travelling may beallowed asan
expense incurred in the production of the assessea’s income will depend
upon the extent to which such Expense was essentially necessary for
veilding the professional income of the assesses, The poliey of the In.
come Tax Department of Ceylon is set out in 1x planavion 367 of the
Income Tax Manual, which deals with a dootor carrying on private
vractice and will, therefore, cover thes case underveview. The Manual
states that for prolessional use of his car.a reaconable propoition of tha
total cost of driver's wages, running costs and deprecistion —section 9
(1){a!—in accordance with the approximate mileage run for professional
and private purposes, respectively”, will be deducted from the gross
amount of the income from the profession. In view of the similariby in
language, eertainly in substance, betwesn the relevant seetions of the
Cevlon Ordinance and the United Kingdom Acts the decisions under
the latter may be applied to the interpretation of the former] and re.
fernece may, therefore, he had to 17 Halshury (Hailsham Editicn)
P. 220 6t seqq. and the cases therein summarized.] :

®Law of Tncome Tax in Tndia, 3rd Hdn., p. 496 -
t Cf, for instance, the dictum of STR ARTHTUR WILBON in Fowell &
Christimas Lid, v Commissioner of Tawes, [1908) A O 46, which was quoted with

approval by AKBAR 8. PJ, and KOOI 7. in Angio-Persian 04l Co., Lid, v.
Commissioner af Income Taw, p. 50, infird, -
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Present: AKBAR S P.J. AND Koom T,

THE ANGLO-FERBIAN OIL CO LTD. LONDON
v. COMMISSIONER OF INCOME TAX

[5.€. No. 161 {1935)— Speciall
Decided: 30th July, 1935.

Agreements made in London batween English Company veyistered
in ¥nited Kingdom and various ship-owners, by which the English
company underiook to supply to ship-owners, and tney undertook to take,
all the latter's requirventents of fusl oil— Ol stored in Colowmbo in tanks
belonging to agents of the English company, a UCsylon company veyis-
tered in United Kingdom and delivered to ships in Colombe by the Ceylon
company —Paymants made in London—dre the profits arising from
such transctions deemed to be davived by tne Hnglish company from
business transacted by them in Ceylon?— Do such praofits arise to the
English compuny in Ceylon?—Are the profits devived by them from Cay-
Llon?— Incoms Taxr Ordinance No. 2 of 1932, Ss. 5 & 54— Sale of Goods
Ordinance No. 11 of 1896, Ss, 4 (1), 17 (#), 18 (Rules I and 6 [1,) and 80
{2).

Meaning of the phrase "business transseted in Ceylon’ in 8. 5 (2)
and of ‘instrumental in disposing of any property’ in S. 84 (1)
discussed,

The appellant company, registered in the United Kingdom, entered into
agreements in London with various ship-owners by which the appellant company
undertook to supply, and the ship_owners bound themselves to take, all the lutler’s
requirements of fuel eil. The appellant company had as their agents in  Colombo,
a Caylon company registered in the United Kingdom. Tho appellant compang’s
fuel oil way stored in Colombo in tanks belonging to the Coylon company, whare
the Iatter stored their oll also. Dolivery of the oil was made by the Coyvlon
company at Colombo to the ships belonging to tho ship-owuers who had contrac-
ted with the appellant company; but piiyment was arranged to he mado in
London on receipt of telegraphic advice of fhe quantity delivered oach time. On
appeal against an assessment made upon the appellant company through its
agents, the Cervlon company, on the profits which, if wias elaimed, the appellant
company had made from the supply of its ¢il to ships ealling at Colombo,

HELDon the facts atated,

{i) that the agreements entered into hetwesn the appollant ecompany apnd the
shipowners were nok merely agrooments to soll oil but were contracts of sals
by which the property in the oil stored in  Colombo passed to the shipping
company at the time each contract was sigued, the exact gnantify being
limited by the requivements of the soveral ships of the shipping ecompanies
calling at Colombo and the delivery being made in instalments in Colombo
fo suit the convenience of tha buvers,

{ii} that delivery was not, in the ecireumstances of this case, an essentipl re-
quisite of the contrach of sale to give it validity, though it may he a neces.
sary consequence that follows in order to implement it,
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{iil) that inasmuch as the conbracts in “his cage; forming «f they do the
esseues of the business, were habitnally made outside Cuylon, tha anpellant
company did nob fransact any busiuess in Caylon either divestly or through
their agents, the Ceylon company, :

(iv) that, therefore, a3 rugirds the appallant company, ne profits Reose in of wern
derived from Caylon, svithin the meaning of 8. 5 of the Ordinance and

(v} That although the appellant company's agents in Ceylon may  setilly
deliver fheoil or may be instrumenta] in such delivery, it they did
not actually elfsct the gontracts or if thev wero not instrumesital in alfeaving
them, the non-resident appellant company would not bs liable on the profibs
drising from such e itracts within the meaning of 8.3t of the Ordinance,

Por AKBAR S.PJ — lu gection 5 (%) the wordy used are ‘business trar.
sacled in Ceylon whether divectly or through au agent’ whareas the words in
Behedunls Dot the Boglish Act are ‘trade cxercised within the United Kingdom',
In my opinion the words mean the same BT e ;

Iu my opinion goction B4 was inserted in the Ceylon’ Ordinance o in-
cluds eontracts which have baan anfiered into as a result of the eflorta of agenty
in Ceylon of a foreign principal, even when such contracts have been finally
concluded outside Cexlon.,......... The section is meant............ to eatoch up wets
of canvassing which result in coutracts of selling or disposing outside Ceylon 1F
the Crown cin prove thal the agent was instrumental in getting the saleor dis-
posul fixed...o, :

The word ‘disposal’ was used, T suppose, to include contracts ofher than
sales proper disposing of property, eg, barfers or exehanges.....v...... on behalt of
his foreigh prineipal as a definite lagal act and does not ineluds a mora delivery
by an egent in Gerlon of goods sold in pursuancs of a contract made entside
Oeylon. [KOCH J. also interpreted the word ‘digposal’ in the same sense in his
jndgment]. !

Per KOCH J —The words ‘iustrumental in selling’ mean ‘aiding  or
asgisting in bringing about’ the contract of such sale, which but for ‘such aid and
assistance may never have come of.

Followed (—
Grainger & Som v. Gough, (1596) A, C. 325; 87T, C. 462 {)
Lowell & Christmas, Ltd. v. Commissioner of Taves, (1908) A, C. 46 (3
Fipichsen v. Last, (1881} 8 . B. D. 414; 4 T.C. 423 ©, A. ()
Maelaine & Co. v. Focoft, (1926) A.G, 424; 49 7.1, R, 416; 10 T.C. 481 ()
Werle & Co. v. Colguhoun, {18588} 40 Q.B.I), 753; 2 T.C. 402, C.A. {6) .
Greenwnod v, Smidth (I0.4L) & Co, (1922) 1°A.C 417; 8 T.C. 193 (7}
Wilcock v, Dinto & (o, (1995) 1 K.B, 80; 9 T.C. 111 C.A. . R
 Mulier (W.H.} & Co. London Lid. v. Inland Revenue Commissioners,
(1928, A0, 845 18 T, 158 {11}
Referred fo :—
Armayo & Ca. v, Ogslon, (1925} 1 K.B. 109 {1}
Turley v. Butes, (1868) 2 1. & €. 200 12}
Higgin v, Pumpherston Oil 2o, (1893) 20 Rettie 532 (13)
Nuot followed :—
' Crdalston Bros. v. Furtado, (1911) Scot. €. 215 5 T.C. 602 (9}
Purper v, Rickman, (1898) 4 T.C. 25 (10}

3 Case stated for the opihion of the Supreme Court by the Board
of Review wunder section 74 of the Income Tax Ordinance No.
2 of 1932, ;
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The facts were stated asfollowsby AKBAR J. in his judgment:—

The appellant is the Anglo-Persian Oil Company Libd., registeied in
" the United Kingdom and its agent in Ceylon ig the Anglo Persian 0il
Co., (Ceylon) [k, also registered in the United Kingdom. The appel.
lant eompany enter into contracts in London with® shipowners whose
ships call at varvious ports including Colombo. In Culomko the appel-
lant company, although it has no place of business, stores its [uel oil
with it agent, the Ceylon company, which hag ity place ol husiness in
Colombo where it trades in [uel oil as part of ifs Fusiness. A specimen
form of the contracts is attatched and under it the appellant com-
pany undertakes to supply fuel oil for the requirements of ths ship:
ping eompany’s vessels at certaio pamad ports ineluding Colombo and
at a stuted price per ton. The shipping company binds itselt
to buy from the appsellant company the estimated oil ve-
guiremeuts of its vessels at the named ports. The minimum guantiby
which the shipping compiny undertakes o buy and the maxiwuam
guantity whizh it may require the appellant to deliver during the
period, [which i3 also fixed) are also stated. Clause 3 provides that the
prizes include delivery f.o.b.,, where theye are divect pipe-lines, but
where delivery is by barge (as in Colombo) the shipping company pays
an exfra swm, alsc paid per ton. The appellant company’s weights
and measurements are to be accepted as conclusive but the shipping
company mayv also be represanted ab the measuring to verily the cor-
rectness of the measurements, By eclause 5 payment is to be made in
London by cash nett on receipt of the appsllant's agent's telegraphic
advice of the quantity delivered. By clause 7 the shipping company
had to give the appellant’s agents at  the named ports 48 hours notice
of ecach delivery required. Clause 9 stabtes that each delivery shall con-
stitute a separate conbract. Ths appellant has the right to suspend or
caneel the econbract in the event of the shipping company {failing to
make the payments provided in the contrach and in certain other con-
tingencies not material to this case.

According to the facts stated the agents of the wppellant ie , the
Ceylon company, store the appellant’s oil and their own oil in fanks
built on premises leased oub from the Crown by the Ceylon company
for the lattor's own business. When a ship belonging fo. a company -
whizh has entered into a contract with tha appellant areives in Colom-
bo a representative of the Ceylon company visits the ship and ascer-
tains the reguirements of oil and the required guantiby is brought in
lighterabelonging to the Ceylon campany snd delivered to the ship. A
document of delivery and acceptance is signed by representatives of
the ship and the Ceylon eompany and acopy of this document is sent
by the Ceylon company to the appellant in London.
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The assessor claimed shut the appellint company had made in
respect ol the trausactions above referred o for the vear of assessment
19821933 faxuble profits arncnnting to Rs. 500,000 and he actordingly
made an assessment ol fax Rs, 60,000 /- on the appellant company in the
name of their agents, the Ceylon compuny, in terms of §. 45 of the
Tneome Tax Ordinance. The Cimmisssoner of Income tax in appeal
confivmed the assessment, whereupon the appellant appealed to the
Board of Review whoa in turn confirmed the assessment by  the [olluw.
ing order.—

Messrs.  Anglo-Persinn  Qil .Company Limited, the assessees
mppellant in this matter, is a company registered in the United King:
dom. The alleged agent, Messrs, Anglo-Persian il Coinpany [Cevlon)
Limited, is similarly registered and carvies on the business of dealing
in fuel oil in Ceylon.

2. The assessee has entered into contracks with wvarious ship.
owners in the United Kingdom w herehy the ship-owners undertake to
purchase aetually their whole requirements from the assesses ab
. various ports including Colombo. The rate per ton is fixed in each con-
truct and the price is paid and received outside Ceylon.

3. The practice followed in Ceylon is hriafly as follows:-

The local oil company, part of whose husiness is to deal in fuel
oil, store the oil of the assessee in their tanks upon their premises at
Kolonnawa or Bloemendahl, and upon being notified by a ship-owner
of his requirements weigh or measure the necessary quantity of the
oil, which is mized up with their own, and deliver it to the ship-
owner on board his ship. Thereafter the local company send a tele-
graphic advice of the quantity delivere! to the London Company, on
receipt of which payment falts due. In these circumstances it is evie
dent that the local company intervene in an execubory contraet fo the_
end of ascertaining the thing to be sold and the price thereof—essen-
tial elements of & contract of sale. In cther words the local company
take an active part in advancing an executory contract into a com-
pleted sale. Property passes by reason ol their action,

4. The ussessee contends that the oil cannot be regarded as
property which Is in Ceylon or which is to be brought into Ceylon and
that it does nob fall within the scope of section 84 (1'. It iz diffieu t o'
accapt this contention in the light of existing facts. The facts are that
the oil sold is stored in the local company's afore-mentioned premises
and mixed up with their own oil held for local sale. Furthermors
there Is nothing to show that the oil supplied to the shipowner had
‘not been iu the local company’s premises for an indefinite ‘period of
time, If the oil “is not in Ceylon” it is difficult o say where it “is”.
The point is devolid of merit.
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5. The assessee has canvass.d the intention of the Tegislature.
This s a matter which need not be gone into in the eventof the lan-
guage used being unambiguous.

6. Oertain nobes contained in the Cevlon Income Tax Mannal
have been brought to our attention, and the assessen’s case hag bLeen
presented with much force and skill, It is, however, manifest that see-
tion 34 (1) has heen designed to cast the net as wide as the Legislature
had jurisdiction to cast it und that the assessse has come within its
range. Whether section 34 (1) is politic and wh-ther it contravenes
the terriborial limit of taxation it is not tor ns to consider,

T In the result we hold that the local Company has  been ins-
trumental in selling as well as in disposing of property in Cevlon.

8. The appeal is therefore dismissed and the assessment is con-
firmed. :

The appellant company, thereupon, requir ed the Board to state
a case for the opivion of the Supreme Court which they did in the
manner following.—

CASE STATED

Upon the application of the Anglo-Persian Oil Co. Litd., by its
agents, the Anglo-Persian Oil Co. {Ceylon] Lid.

1. The Anglo-Porsian Qil Co. T.td. thereinafter referred to as

“the appellant”) wuas assessed for the year of assessment 1932.1933 as
having a taxable income of Rs. 500 000 /- upon which it was assessed to
pay a tax of Rs. 60,000/-. The assessment was made upon the ap-
pellant through the Anglo-Persian Qil Co. (Ceylon) Ltd. (hereinafter
referred fo as the “Ceylon Company”}.

9. Being dissatisfied with the said assessment the appsllant .
company appealed to the Commissioner of Income Tax on the grcund
that the appellant was not liable to inecome tax. The Comwissioner of.
Tncome Tax dismissed the appesl and confirmed the assessment.

3, Dissatisfaction was expressed on hehalf of the appellant
against the decision of the Commissioner and an appeal was duly lodged
to the Board of Review constituted under the Income Tax Ordinance
on grounds hereinafter set forth.

4, At a meeting of the Bourd of Review held on the 23rd day
of July, 1934, the appaal was heard by the Board of Review and.
adjourned for further hearing on the 21st day of Auguss, 1934,

3. Theappellant company and the Cevlon company are both
vegistered in the United Kingdom. The appellant company has no place
of buginess of its own in Ceylon. The Ceylon company hag a place of
business of its own in Ceylon and deals inter alia in {uel oil pro-
duced by the appellant company. The Ceylon company gtore the
oil of the appellant company and other oil in which the Ceylon com-
pany deals, in tanks belonging to them erected upon premises leased oub
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from the Crown by the Ceylon compey for the parpose of the Ueylon
company’s buginess. These tanks are sitnated at Kolannawa and Bloe-
mendahl. Considerable stocks of oil are stored in thesa tanks 5o mee}
the obligations of the appellant company in respect of contracts entersd
into in London by the appellant company with various shipowners
whose ships are likely to eall 2t Colombo. A specimep form of such a
contract, containing all the clauses, is annexed to this case ag a park
thereof and is marked A lor easy identification®.

6, Under these contracts the respective ship-owners undertalkes
%o purchasa their whole requirements of tnel oil from the appellant coms
pany; the ships of the particular ship-cwners taking the oil ab the
various ports which are specified in each contract. The appellant com-
pany therefore has to have ready and available various quantities of oil,
at the various ports to meet the various contracts, The agreements
provide for a fixed price per ton of oil, and in addition the minimum
quantity which the ship-owner undertakes to buy during the period of
the contract and the maximum quantity which the ship-owner ay

require the appellant company fo supply during the contract pericd are
both fixed by the confiract. '

Speeimen of Agreement,

Memorandum of Agresmont No. mada this daziol Nrohelin.
19  between.........as Agents on behalf of...... .. {horeinatter called the “Buyers’”)
and the Anglo.Parsian il Oompany, Limited, of Britannic House, London,,
H. C 2, (horeinatter called the “Sallers”) : etk Fubd

Gladse T, The Sallars undertaks to supply fusl oil of Furnace quality
Lor the requirements of the Buyers' vessals (ineluding Chartered Vessels) at the
undermentioned ports and prices —

Port. : Por ton of.

Clanse 2, The Bayers on the other part bind themselves to take from
Sellers' for Associated Companies’} installations, all the......... oil requivements of
their yossuls and chartered vassels ab the above porty which they esttmate at....,...
fons per snnum, 'The minimuem quantity which Buyors undertake to 1itt during
the pariod of this conbract is.........tons and the maximum quantity which they
muy roquire the sollers to deliver during the same poriod is.........tons.

Clause 3. The oil is sold ex tank in bond and the prices in Clansa T
include delivery £, o. b. whers Buyers’ vessals taks their supplies by diract pipe.:
line ab the Sallers’ (or Aszaciated Companies®) installafions. In the avand of any
vessols requiring delivery by barge, Béllsrs agres to give delivery by this method
whare they haye the necessary faeilibies, the vessel Lo provide a free side and-
Buyers to pay an extra,..... pat ton for all oil &0 delivered, the minimum payment
per brip heing ... to cover hire of tugs, harges, ele,

Clause 4. The Sallers’ weights and measurements shall ba accopted as
conclugive evidanoe of the quantities deliverad. Buyers, howaver, are at liberty to.
be represented at the mea:Uring if they so0 wish and to verify Ghe correetness of
the Bellors’ mesguvements, but tha Sellers shall be entitled to proceed in the
absence of such reprosentatives and the weights ascertained by them shall bs
accepted by fhe Buyers as eorreet, :

Clause 5. Paymant for any oil supplied under thiz contract shall ba
mada in London by eash nett and shall fall dae for payment there on receipt of
Ballers” Agents’ tolegraphle advice of the quantity delivered, any adjustment heing
made if necessary on receipt of mailed advice,
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7. Whea a chip whose 6v ner has enterad into an agreement
with the appellant company for the supply of oil arrives in Colombo,
a representative of the Ceylon company visits the ship and ascertains
its requirements of oil. The requisite quantity of oil is brought to the
ship in lighters belonging to the Ceylon ecompany and delivered to the
ship by the Ceylon company’s emplovees. The ship's officer and a re-
presentative of the Ceylon company, acting on behalf of the parent com-
pany sign a delivery and acceptance document, A copy of thisdosument
is sent to the appellant compauy in London, The ship-owner pays the
appellant company in Loodon the cost of the oil supplied to the ship
in Oolombo at the rate agreed upon in the contract, Sometimes, but not
invariably, the Ceylon company receives instructions hy enble from the
appellant company to é.uppl‘_.' the oil required by a ship, which is dus to
call at Colombo, the approximate quantity required heing also
mentioned, :

8. The assessment was in respect of profits which it is elaimed,
the appellant company must have made from the supply of its oil to
ships calling at Colombo. The amount of the assessed incomse was not
disputed, nor was it disputed that il the ecompany was liable to tax,
the amount payable would be 127 of its assessed income, viz, Ra.
60,000/-. The only question on the appeal both bhefors the Com-
missioner and before the Board was as to the liabiliby of the appellant
company to tax.

Clause 6. The prices hersby fixed are inclusive of the taxes, dues, and
other charges {except Customs charges) at present pagable in respect of the oil
to be delivered hereunder and if at any time during the enrreney of this agreemens
any new or increased tax, due,. or other charge, shall be levied by any Govern.
ment, Mubicipal, Port, Harbour, Dock, or other Authority upon or in respect of
any oil fo be deliverad herennder the said prices shall be proporticnately increased.
Work performed outsids usual working hours on public and Dock holidays, Sun.
days or Satyrday afternoons shall he paid for by the Fuyers at Tariff rates in
addition o the abovementioned prices. :

Clause 7. Bayers shall give Bellers’ Agents at the various ports st least
48 hours notice exclusive of Bundays and Holidays at the port concerned of each
delivery they reguire uander this contract.

Clause 8. -Buyers shall not sgsign or trunsfer this contract, or any bene-
fit thereunder, fo any other persou, fiem, or corporation without the consent in
writing of the Sellers and shall not at any time dispose of any oil deliversd fo
them hereunder otherwise than by eonsuming the same in vessels owned by or
chartered to them. :

Clause 9. Fach delivery shall constitute a separate contract.

B T L S Sl e PO

Clause 12, Sellers have the right to suspend or cancel this coutract in
the event of buyers failing to make tha payments as above provided or if buyers
become bankrupt or commit an act of hankruptey or being a Limited Uompany if
a Raceiver be appointed or a resclution passed for voluntary liguidation or a
petition be presented for an order of winding-up.

Clause 18. This agreement is to commenee on the day of 19
and to remain in force until the day of
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9. It was contended on Lehalf of the appellant: (a) that
such profits are not income arising in or derived from Ceylon or
for services rendered in Ceylon within the provisions of the TIn-

~come Tax Ordinance (b) that these profits are the vesults of contracts
made in London where payment is made for the oil supplied;
that Colomho is merely one of many depobs established along the
shipping routes and utilized for the delivery of the oil: (e} that
the Ceylon eompany merely receives and stores the oil on behalf of the
assessee and hold i+ zainst the delivery instructions of the assessee;
{d) that the Caylon company does not enter into any negotiations
whatever with the ship-owners and that they are conssquently neither
instrumental in otfecting a sule nor in disposing of the il within sec-
tion 34 of the Ordinance, the oil being merely temporarily stored
pending the arrival of the ships which take delivery thereof; (&) that
the oil must be regarded in the sams posibion as agricultural produce
which is brought to Ceylon for trans-shipment to other eount ies, on
the profits of which produce no tax is levied as if is stored in bond in
warehouses; and that the oil in this instance is not kept in  bonded
warchouses because there is no duby payable on bunker cil: {f} that
the oil i3 already sold under the contract entered into in London, and
that therefore tha appellant company does nobt carry on in Ceylon
any trade or husiness so as to bring it within the Ordinance.

10. It was contended in support of the assessment that the sole
question for consideration wis whethar the transactions fell within
the provisions of seetion 34 (1), Tt was urged that the Agreement was
indefinite as regards the quantity although it fixed & masimum and a
minimum; thab under its provizions the oil may be taken by the ship-
owner abt any one or more of & number of ports and that there was na
obligation on theship-owner to take any oil at all in  Colombo: and
that in consequence a definite sale was efected by the Ceylon com-
pany when it appropriated and supplied a specific quantity of oil, on
behalf of the appsllant company, to any particular vessel; that pay-
ment being made outside the Tsland is expressly made immaterial by
section 34;: that even if the Ceylon company be held not to effect the
sale, it must at least be held to be instrumensal in effecting the sale or
in disposing of the goods; that even if the Ceylon eompany did noth-
ing but the mere physical act of delivery of the oil, it must be held to
have beon instrumental in disposing of the goods: that even if the saleg
can be said to have heen effected by the non-resident person, i.e. the
appellant, outside Ceylon, liabiliby is not avoided in view of the ex.
press provisions of section 34. .

; 11. The Board of Review confitmed the deeision of the Com-
missioner, and dismissed the appeal and confirmed the assessment for
the following reasons:-'See the Board's Order on p, 59 supra,]
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12. Being dissatisfied with .he decision of the Board, the ap-
pellant company has duly requested the Board to state s case for the
opinion of the Honourable the Supreme Court on a question of law,
as to whether the appellant company is liable to pay Income Tax
upon the facts seb lorth above.

This case we have _accordingly atated on this seventeenth day of
October, One thousand nine hundred and thirby four.

Wembers of the Board of Beview.

®[V. Perera, with him F.C.W. Vangeyzel and G.E. Chtty, fox
the assessse— appellant: The main guestion for decision in this casa is
whether she Ceylon company “sells or disposes of or is instrumental
in gelling or disposing”’ of the appellant conipany's oil stored in bulk
in Ceylon so as §5 make the appellant company liable to taxation with-
in ths meaning of 8. 84 (1) of the Ordinance. The confracts of sale of
the oil are made in London between the appellant company and the
ship-owners, who have an option of taking oil or not, aeccording to
their requirements in Colombo. The oil iz the property of thsg
appellant company and when a ship-owner wants oil in Colombo,
the Ceylon company merely delivers the oil in pursnance of a contrach
of sarviee between it and the appellant eompany.

One has to construe the word ‘disposes’ in the context as equi-
yalent to ‘sells’. The Ceylon company eannot, on the tacts stated, be
considerad as a seller of the oil. Nor conld it be regarded as “instru-
mental’ in sslling the oil. TIts function is purely ministerial, in the
same way ad that of the labourer who pumps the oil or the boatman
who takes the lighter out to the ship, who will not be regarded as
Ynstrumental’ in selling the oil. Mere delivery of goods which are
covered by a conbract made abroad will not fall within 8. 34,

Counsel cited Brichsen v. Last (4) and Lowell and Christmas
v, Commissioner of T'azes (3).

M.W.H. de Silva, Acting Solicitor General, with him H. H.
Basnayake, 0.0., for the Commissioner ol Income Tax—respondent:
The question which arises for determination is whether the assessee is
Hable to pay inecome tax, not whebher he is liable under a particular
ceotion of the Ordinance. It is open, therefore, for your Lordships’
court bo decide this case upon an inberpretation not only 8.34(1) of the
Ordinance hut also 8. 5. The language of 5. 34 differs from the eor-
responding provision of the English Act. Furtber, the Lnglish law
uses the phrise ‘trade exercised’ while the Ceylon Ordinance has
‘business transacted’. [The Solicitor General referred to Lord Mo
LAREN'E interpretation of the words “business’ and ‘trade’ in Muat v.
Stewart, 2 T.C. 601, at p. 607.

#The Editor is indsbtad for the arguments of Counsel in this eage tio AB. Cooray,
Esq., Bditor of the New Law Eeporls.
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The term ‘business’ iz widel than ‘trade’ in its scops. In
‘the absence of any special meaning given to a word in a fiseal anact-
ment, the word must be read in its ordinary, natural meaning—ses
the ohservations of SANKEY J. in Neville Raeid & Co. Litd., v. Com-
misstoner of Inland Revenue, 12 T. C. 545, at p. 568. When one
considers where a business is fransacted, one has to look o the
place where the most important step in the business is taken, which
in this instance is the place of delivery. The business is transacted
there and the- profits arise there. See Turmer v. Rickman (10) and
Crookston Bros.e. Furiado (9), particularly the dictum of WiLLs J.
in the former.

A perusal of clanse 9 of the agreement, a spesimen of whieh
ic annexed to the Case Stated, shows that the conteact in question
was ouly an agreement to setl. Tt became a contract of sale as when
the Ceylon compny ascertaired the requivements of oil of each of

' the ships which entered the harbour of Colombo and whose ownars
had entered into agreements with the appellant company,

If the delivery of oil by the 'Ceylon company cannot be
brought within the words “sells or is instrumental ia selling ' of S.
34, it falls atileast within the words ‘‘disposes or is instrumental in
disposing” which immediately follow., :

Lastly, il the eourse of business of the appellant company is
outside the scope of 8. 34 of the Ordinance, it is clearly ‘business
transacted in Ceylon through an agent', namely, the Cevlon com-
pany, within the meaning of 8. 5 (2).

[The learned Acting Solicitor (eneral citad also the following
cases.—Greenwood v, Smidth (F. L) & Co. (7), Bslfour v. Mace,
13 T.C. 538, 558 and Grainger & Son v. Gough (2).

ARBAR 8. P. J.—[iis Lordship summarized the {acts as gt
out above and proceeded.—]

The assessment was in respect of profits which it is claimed
the appellant company must have made from the supply of oil to
the shipping company's ships ealling at Colombo. The question to
be decided is whether on these facts the appellant company isliable
to be taxed under the Ordinance. The ease for taxation was solely
put before the Board on the ground that the liability to he taxed

“arose under secbion 34 of the Ordinance and it was urded for the
appellant that the sole question to be decided by us was whether
section 34 applied. The Deputy Solicitor-General, however, contend-
ed thab it was open to us to decide this case upon an interpretation
nob only of section 34 but also of the general section 5 of tha Ordi-
pance. As the case sent up to us for our opinion is (as it is express-
ed in paagraph 12) “whether the appellant company is liable to pay
Income.Tax upon the facts set forth above”, we were of opinion that
it was pe-essary for s to interpret both sections. Thers was
aeether reason fof this course. Section 84 is supplementary to sec-
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tion Hand, as I shall indical. later, was presumably . drafted to
eatch up cases which were likely to escape the net cast:by section §,
acoording to cerfain Fnglish decisions. It would be necessary, '
therefore, to zonsider both sectiong and if in the result we came to
the conclusion that seetion 34 did not apply bub that section 5 did,
our decision will lead to no practical bénefit to the appellavt com-
pany, Apart from this, as T have said, paragraph 12 of the Case
Stated is wide enough to allow us to consider both sections, see per
ArriN [.7. in Avmaygo & Co. v. Ogston (L),

On the Case Stated and the contract, is i3 quite clear that the
coniract was signed in the United Kingdom for delivery of oil in
Clayloo, (which is not a proiuct of Ceylon}), by the appellant’s agents
in Ceyvlon and that the price was pail in the United Kingdom. The
oil helonging to the appetlant company is mixed up with the oil of
the local eompany and stored in the Crylon company's stores. The
Ceylon company would be paid for this storage and also for their
garvices to the appellant company by the appellant swhich paymens
would be liable to taxation under secbion 5. The Ceylon company
appears to be nothing more than an agent for delivery of ocil, the
quantity, the price, the conditions and methed of delivery having
been alveady fixed by a contract entered into in England.

By seation § income tax is pryable in vesoect of profits and income
in the case of a person nob resident in Ceylon (as in this ease) it they
arise in or are derived from Ceylon. I do not think the profits of the
appellant company arise in Ceylon orare derived from Ceylon, In my
opinion the profits of the appellunt company avise from the contracts
made in England and nob from the mere act of delivery in Ceylon
made in pursuance of the contract, If the oil delivered is the pro-
duct of Ceylon one may contend that the profits arose in or are de-
livered from Csylon, just as the income from a tea estate in Ceylon
may he said to arise in Ceylon even though the non-resident owner
sold the tea on contrachs mada in the country of his domicil. But the
oil fs not the product of Ceylon, and it ig cil that has been shipped to
Ceylon. Nor do T think thatithe profits have been derived trom Ceylon;
the word “derive” implies that the source of the profits or income must

‘be Ceylon. 1i the local Government can reach the income derived
by an agent in Eugland who is paid {or his services in England on
bahalf of a psrsoa residen§ in Cevlon by the labter, such income -
may possibly be said to be derived: from Ceylon. In my opidion
these two words “arise” and “derive” swere meant to include the
case of the Ceylon company wheu it mukes any profits or gets any
income for anything doae in Ceylon and the cise of a non-resident
owner deriving his ineome {rom an estate in Caylon.

On the facts stated in this case, although the generaljty of the
‘svords has not been restricted, T think the words mean nothing more
than its definition in sub.section (2] of section 5. Otherwise a

foreign merchapt sending goods, sold on a contbract madeouside thols-



- I}' ANGLO-PERSIAN-OIL CO: v. COMME. OF INCOME TAX 67

land and when the price is also paii. outside Cevlon to a purchaser in
Ceylon, would be liable to be taxed when the gotds are sent to an agent
‘by post. It is the same distinction between trading with a country
and trading within a conntry pointed out by LORD HERSCHELL in
Grainger & Sonw v. Gough (2),
; In section 6 (2] the words used ave “business transacted in
Ceylon whether directly or through an agent’, whereas the words
in Schedule D. of the English Act are “trade exercised within the
United Kinglom”. TIn my opinion the words mean the same thing.
In Lovell & Christmas Ltd. v. (ommissiones of Taxes {3}, the Priyy
Couteil interpreted the words “income derived from business” in
the New Zealand Act as mors or less agquivalent to the words in the
Buglish Ack, SIR ARTHUR WILSON said as follows in his judg-
ment:— The language of the Liaglish Incoms Tax Acts and that of
the New Zealand Aet are nnt identizal, but there is sufficisnt simi.
larity in substance to make the English decisions authoritative ag
to the principles to be applied to the interpretation of the Colonial
Act”. The Privy Council applied the principles of the Tnglish
decisions even though the zales weve of produce shipped by growers
in New Zealand in ani under arrangsments and contracts made in
New Zealand for sale by tihe appellant company in England. "The
rule seams 0 be thut where such contracts lormisg as they do the
sasence of the busiuess or trade are habitually made, there a trade
or business is ecarried on within the meaning of the Income Tax
Acts, so as'to render the profits lisble to Income Tax”. Thereisa
sories. of Enalish decisions beginning with Hrichsen v, Last (4)
down to quite recent fimes in whish the deciding factor was held to
be the place where the- conbracts were made. In some of these
decisions, the - three essential poinfs of the place where the con.
traclts was made, the placa where delivery was to be made and the
place where the price was to be puid were conzidered but the erucial
test was Inid down as the place where the contract was made, In
Maclame & Co. v, Hecott (5), the LoRD CHANCET.LOR said as lollows :
“The question whether a trade is exercised in the United Kingdom
is a question of fact, and it is undesirable to attempt to lay down
' any exhaustive fest of what constitubes such an exercise of trade;
but I think it must now be taken asestablished that in the case of
a merchant's business, the primary object of which is to sel] goods at
a profit, the trade is _(spcaking genarally) exercised or carried
on- (I do nob mysell see much difference betweoen the two
expressions) abt the place where the contracts are made. No
doubt reference has sometimes been made to the place where
payment is made for the goods sold or to the place where the
goods are delivered, and it may be that in cortain cireum.
stances these are matorial considerations; bub the most important
and irdeed the crucial question is, where are the contracts of sale
made, Statements to this effect by Lords Justices BRETT and CoTTON
in Erichsen v. Last (4) were quoted with approval in this Housa in
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4he case of- Grainger v. Gough and the same principle was the basis
of the decisions in Werle v, Colgnhoun (6) Lovell and Christmas v.
Commissionar of Taxes (3) Greenwood v. Smidth (7} and Wilcoek v.
Pinto (8). The decision in Creokston v. Fyrtado (Supra} may pro-
bably be supported for the second reason given by the Court
namely, that the profits there in question had not been received by
the agents; but on the question first discussed —namely as to the place
where the trade was carried on, I think that the reasoning of LoRD
DUNDAS is to be preferred to that of the other members of the
Court’.

This case was follewed by the House of Lords in Muller &
Co., (Lond- n) Ltd. v. Commissioner of Intand Revenua (11) and
ViscoUNT DUNEDIN referred to the remarks of LORD S8HAW in bthe
tormer case.

1o the case before us the contract is made in England and
the price is to be paid in England and ¢galy the delivery is to be
made in Ceylon. The Deputy Solicibor-General argued that the de-
livery was to be regarded as decisive in this case, for he said it re-
gutated the price and he quoted the case ot Turner v. RBickman (10),
and Crookston Bros, v. Purtado (9), In the former ecase it i3 true
that WILLS J. while holding that the contracts were coneluded
and the deliveries made in the United Kingdom, was of opinion thag
gven if the contracts had been made in New York the delivery of
the goods here would by itself have consituted an exercise of trade
in this country. DBut WILLS J.'s remarks were ob ter and althaugh
it is referred to in the dissenbing judgment of LORD DUNDAS in
Crookston Bros. v. Furtado (ubs supral he preferred to follow the
other decisions of the English Courts. In Maclaine v. Eccott {supra)
V1SCOURT CavE preferred the reasoning of LORD DUNDAS. i

LORD SHAw'S remarks are as follows:—"But I may be
allowed before doing so to add but a few words to those of the I.ORD
CHANCELLOR in regard to the case o Orookston v. Furtado (1911)

. B 217. It humbly appears to me that the judgment ot the majority
of the learned Lords of the Second Division was erroneous. T think
the weight of authority upon the subject in England was much too
lightly treated. As illustrative of this I may cite the following
passage [rom LORD SALVESEN'S judgment: ‘I am fully aware’, says
he (it wis a clear case of & contract completed in England), ‘that
my opinion runs counter to some dicty of the English Judges and
especially to the dictum of LORD JUSTICE BRETT in the ense of
Erichsan (8 Q.B.D. 414) which was quoted withoub disapproval in
the subsequent case of Grainger [12 Times I, R. 364 (1896) A.C.
39 and from which it might bs inferved that ths fact that 5 foreign
company mikes its countracts in England for the sile of ibs goods
there, even when it doss so through an agent, i3 of itself suflicient
to constitute an esercise of trade by a [oreign company 80 as to ren-
der it amenable to assessment under our fiscal law”.

My Lords, in the case of ijaz'-ugor {supra) LokD HERS..
CHELL saidi— :
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“In all previous cases contracts have been Fabitually made
in this country. Indeed, this seems to have besn regarded as the
principal test whebher trade was being earried on in this country,
Thus in  Hrichsen v, Lost {supra) the present Mauster of the Rolls
said:-——"The only thing we have to decide is whether, upon the facts
of this case, bhis company  éarry on a profit-earning trade in this

" country. I should say that whenever profitable contiaclts are habit-
ually made in England by or for toreigners, with persons in Iingland,
beciuse they are in Bogland, to do something for or supply some-
thing to those persons, such foreigners ave esercizsing a profibable
“trade in Hngland even though everything to bs done by them in
order to fulfil thz confiractzis done abroad:” ] i

It appears to me that it gives insuflicient weight to the impor.
fant judgment in Grainger's ouse (supra) to freal it ne having quobed
the observabions of TORD ESITER in Mrichsen v. Fonst (swpra; ‘without
tisapproval’, and I agree with LoD DUKDAS that LORD HERSCUTLL
agreed with and aprroved of LoRD EsHER'S eLpressions.

I go so far as respectlully to adopt as my own the judgment of
Lorp Duxbas, who dissented from the majority of the Second Division
Juilges, and 1n particular to accept his statement to this effect —'F now
come to the last and, as I think, the most important que.tion of fact,
nuenely, whether or not the eontracts of sale by the company were
made within the United Kingdom, TIn my opinion, they were so
made. [t i3 admibted that ‘the appellunt have authority 1o soll the
compsny’s phosphates at or over minimum prices fixed by the compan y—,
The appellants maks the sales without reference to the company, If ig
loft to the appellant’s discretion to w hom tosell’. Crookston Brothers,
tharslove, are nob mere canvassers for oriders, to be approved or re.
jected by their priocipals, but have full anthority to make conbracts
‘of sale, so long as the price they contrach for is not below the pres.
cribed minimum. z : , '

Lorp DUNDAS gives a careful eitation of the authorities and
considers thab if he 1s right in holding that the sales were made in this
country it lollows from the decisions and particularly from the opinion
in Gruenger v. Gough (supra) thab the company exercised a tiade here.

T humbly think that both Mr. JUsTicE Ro WLATT and the Courk
of Appeal were righti in disvegarding vooksion v, Furtado (supra) and
in holding thab ib did nob correctly interpret the Income Tax Actsin
the particular mentinped. ;

So that according to the Fnglish decisions the business of the ap-
pellant company must be held so far as liguid fuel was concerned to be
transacted uot in ‘Coylon bubt in Fngland. The Deputy Solicitor.
Gensr'al, however, argued {and this part of his argument also affectad
the posibion this he took up with regard to Seetion 34 to which I chail
refer Iiber ) that the contract which was signed in the United Kingdom
was nothing more than an agreement o sell and that the sale proper
took place in Cevlon ag ench delivery was made. {See section 1 of the
Bale of Goods Ordinance, No, 11 of 1896). I do not think that this is
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50 on the stitement of facts set oub for the opinion ol this - Conrt,
Paragraph 5 stafes as totlows ‘— The Ceylon Company sbore the oil of
the appellant company aud other oil in which the Ceylon Company
deals, in tanks belonging to them............ Considerable stocks of oil
are storel in thes: tnlks-to meet the obligations of the appellant com-
piny in respest of contracts entered into in London by the appellant
‘company with vaiious ship-owners whose ships are likely to call at
lolombo'.

Paragraph 6 states that under the contracts the shipping com-
pany undertakes to purchase their whole requirements of fuel oil from
the appellant company ab the port of Uolombo............and thab, theve-
fuve, the appellant company has to have ready and available wvarious
quantities ot oil at the various ports to meet the various
contracts.  The contract provides for a fixed prize per ton of oil; and
tlio minimum guantity which the shippin® company nndertakes to buy
during the period of the contract and the maximum quintity which the
shipping company may require blie appellant company to supply during
the contrach period are both fixed by the contrack,

Paragraph 11, sub-para 3, also makes it clear that the appellant
company sbore their oil in the Ceylon company's fanks ta Colombo,
Af the time ths contrast was entered into there was an agreement to
buy all the oil required by the shipping company’s ships ealling at
Colomnbo ; the oil wus storel by appellant in Colombo anid the minimum
and maximun quautities were fixed in the contract. The oil was fo
ba delivered:in Oolombo according to the requirements of each ship as
it came to Colombo. These countracts are entered into by business men,
who will have no difficalty in calenlating the exaet oil requirements at
each poit during evch month,

It seems to me that in these circumsbtances the intention wag
that the property in the oil ctored in Colombo passed to the shipping
company at the time the contract was signed, the exact quantity being
limited by the requirerments of all the ships of the shipping company
ealling at Colombo and only the delivery was to be made in instal-
ments in Colombo to suit the convenience of the buver.

Section 13 of Oridinance No, 11 of 1836 begins by stating fhat
‘unless a different intention appears’, the rules enumerated in it ate to
be applied 'The intention in this contract, it appears to ma, was to
transfer the property in the oil at the time the contract was
entered into in Engwnd and that only the dslivery was to be
made later at intervals according to the reguiremenis of the
huver from time fo time. It is to be nobed in this connection
that it is the buyer who has to notify in the first instance his
reguirements for eachship as it arrives in Colombo, see Turiey v,
Bates 12). The Ceylon company's duty was merely to measure ouf
the quantity required and give delivery to the ship. [ cannot, there:
fore, subseribe to the contention thab the contract signed in London
was aniugreement to sell and that each delivery in Colombo by tha
tleylon company was an scbual sale by the latter on behall of the
appeliant company.
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The Deputy Solicitor-Gener 1 referred to Clause 9 of the con-
frach as suppotting his view but, far from supporting him, there isa
reason for its inserfion. The whole contract is a contract for sale of
oil to be delivered by stated instalments. Under Section 30 (2) of the
Hale of Goods Ordinance No, 11 of 1896, where there is a breach by
the seller in the delivery ofany one or more instalments or by the
buyer to tike dalivery, it is 2 question in each case, depending on the
terms of the contract and the circumstances of tha case, whether the
breach of contract is a repudistion of the whole contractor whether i
is a. severable breack giving rise fo a claim for compensation but nof
a1ight to treat the whole contract as repudiated. 1t was to emphasise
this aspect of the contract that the parties inserted clause 9. 1t puts
iuto veliel that the main contract was the one entered into in England
and unless the facts were so strong as to justily a court in setting
aside the whoule contrast, a breazh or any number of breaches of the
delivery or. asceptance of Jelivery were ouly to be compensated by
damages. It ssems to me that the appellant ecompany is nob liable to
he taxed under ssetion 5 on the kind of contract befure us, Thus
there remains the further question whether the Crown ecan tux the
appellant under Section 34, which was ths only contantion of the
Commissioner before the Board of Review. In Gramnger & Son v,
Goagh (2), the House of Lords held as follows: “A foreign merchant,
who eanvasses through agents in the United Kingdom for orders for
the sale of his merchandise to customers in the United Kingdom does
nob exercise a trade in the United Kingdom within the meaning ol the
Ineome Tux Asts, so long asall sontracts for the sale and all deli.
varies of the merchindise to customers are made in a foreign country™,
This is the headnote of the case, but, as I have already said, the
relerence to the delivery was made because there was such delivery
outside the United Kingdom in that particular ease. What LORD
HERSCHELL siid was as {follows: “In all previous ecases contracts
have been habitually mude in this country, TInd:ed this seems to have
been regirded as the principal test whether trade was being carried
on in this country'.

In my opinion, section 54 was inserted in the Ceylon Ordinance
to inelude contiracts which have been entered into as a tesult of the
efforts of agents in Ceylon of a foreign principal even when such con-
tracts have been finally concluded outside Ceylon, This seems to ba
the intention of the draltsman when one considers the words ‘is ins.
trumsatal in selling or disposing™. Tt is difficult to construe section
d4 but the words in lines five to eight "“und  whether the insurance
sale or disposal is effected by such person or by or on behalf of the
non-resident person outside Ceylon”, must be read singuli in sin-
gulos. as follows, to give the section a meaning “and whether
the insurance, sale or disposal is effected by ‘such person or when such
persou is instrumental in effecting any insurance, sale or disposal, tha
insurance sale or disposal iseffected by or on behalf of the non.resident
pecson outside Ceylon”, Otherwise there will be an insurance, sale or
disposa] effected simultansously by the separabe acts of both the per-
son in Ceylon and his principal outside Ceylon.
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. T cannob aceede to the Deputy Yolicitor-General's argument that
_each delivery in Ceylon was a sale or disposal by the agent, for reasons
which T have stated previouslv,, Nor {:.a,h 1 accede 2 his argument that
_the words ‘sells or disposses’ will inelude s mers delivery in Ceylon
of goods already sold by a contrast made outside Ceylon by a non-rasi-
_dent person through a mere agent for delivery in Ceylon of tha non-
._resiﬂduh person. The word ‘disposal” was used, I suppose, t0 include
_eontracts other than sales propor disposing of proporty, e g barters of
_exchanges, The sale or disposal, svhen it refers to the person in Ceylon,
measns 1n my opinivn a sale or disposal by the person in Csylon on be-
hall of his foreign principal as a definite legal act und does not include
o mere delivery by an agent in Caylon ol goeds sold in pursuance of &
contract made oulside Ceylon,

My opinion thab the sale or disposal in reference to the agent
Sn Ceylon can only mean a sale ov disposal by the agelit is confirmed
by the words in linss 4 and 5, “whether such property is in Ceylon or
is th ba brousght into Ceylon”. Therelore, the sale or disposal mustbe a
‘complete legd ast of the agent transferring title. The section is meant,
as [ hive said, to cabeh up acts of canvassing which result in contracta
of sellivg or disposing outside (avlon if the Crown can prove that the
agaub was instrumental in gatting the sale or disposal fixed. In my
opinini, the appellant ig not lizble to pay Income Tax upon fthe facts
ctated and he is entitted to his costs at the hearing of this case which
“will be taxed by the Registrar and the fee ol Rs. 50/. paid by the ap.
‘pellant under seution 74 (1) will be refunded to him

Koor J.—The appellant, the Apglo-Persian Oil Co.  Ltd., heing
dissatisfied with the decision of tha Board ol Review, has requested  the
lutber to state 2 case for the opinien ol this Court on a question of law,
Thut question is whether the appellant company is Hable to pay income
tax upon the fasts set forth.

It would appear that the dezision of the Board that the appal-
lant was liable wus solely confined to his liability upnder 5. 34 of tha
Income-Tax Ordinance, and when the learned Deputy Solicitor-General
soughb $o reason that on the fuets statad the appellant was also liable
to be taxed under the provisions of 8.5 of this Ordinance, appallant’s
eounsel ohiected. 1 do nob think there is any force in the ohjection in
view of the terms of veference to us. We are asked generally for our
opinion on the law on the facts ag stated, The objection the;:efcré
must be overruled. :

There i3 also the utility point of view which iz worth consider-
ing, and that is that nothing will be gained by the appellant if he
succeeds nunder 3, 34 but continues to be lable under 8.5, The autho-
rities will proceed to tax him duly under 8. 5. Isis as well thercfore
thiat his liability be tested under 5. 34 and 8. b respectively. ;

. The facts stated by the Board hove been fully voeapibulated by
E‘Y brother and there is no purpose to be setved by my repeating
e, é :
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I shall first deal with the qu-stion of the liabiliiy of the asses-
s8¢ under 8. 34 of the Ordinance. The contension of the Commission.
er af Income Tax befors the RBoard of Review that the assesseo was
linble was confined to this section. This section presents some diffi-
culty, but T am of opinion that after cateful consideration ib is clear
that on the facts stated liabiliby to pay does not attach to the assesses,
This section makes provision for the liability of non-vesident persons
by reason of acts dona by a person in Ceylon on behalf of a person resi-
deub abroad, Thesc acts are specifically set out in the section. Firstly
the acks must vefer to the effecting of a contract of insurance in

teylon., or if the insuvanse iz effected out of Ceylon by the non resi.

dent parson, the latber would nevertheless be liable if his agent in
Ceylon was instramental in  bringing about the contract. 1 advisedly
use the words * in bringing about ”’ because T wish to emphasiza the
implisation contained in the words * effasts or ig insbrumental in affect.
ing ”, whizh praceles the words “any insurance” and which to my
mind must be confined to acts that procede the making of the contract
and do not extend to achs that sucessd such contrast and may be neces-
gary to implement it, .

The same vein of intention on the part of the draughtsman, in
my opinion, runs through the other contracts that follow, and that
brings me to the seeond type of contrasts set oub, viz, sales, Ilere
agiin the non-resident person would be liable if his agent in Ceylon selly
any property on his behall in Ceylon, whether such property is at the
time in Ceylon or is fo be brought into Ceylon: the non-resident per-
son will also he liable although the salo was actually e%ected by him,
if in point of fact his agent in Ceylon acting on his behalf was “in.
strumentsl in selling ™ thut property. Carrying out the idea already
onunciated, [ am opinion that ths words ‘‘instrumental in selling **
mean aiding or assisting in  “ bringing about” the conbract of sush
sale, which bub for such aid and assistance may noever have come off.
A very apb illustration of this may be negotiations on fhe part of the
agent in Ceylon carried out in Ceylon that have led to the making
of the contract of sale of preperty in” Ceylon or ta he brought infa
Ceylon between the principals both of whom may bs restdent outsids.

It has been strongly argued by the Deputy Solicitor General
that delivery is an integral part of a contract of sale: in fach he presged
on us thab it was the essence of such a contract and  this heing so, he
mainbuined that delivery having actually taken place in Ceylon, the
non-resident seller was liable to pay tax on the profits he derived
from the sale.

I regret that T cannot agree with this submission. Delivery is not,
in my opinion, an essential requisite for a contract of sale to give it
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validity in every case, when ente.ed into, although it may be a nezes-
sary consequence that [ollows in order to implement it.

Our Sale of Goods Ordinance No. 11 of 1896 in S, 4 (1) sets
forth: “ A contract for the sale of any goods shall not be enforceable
by action unless the buyer shall accept part of the goods so sold, and

_actually receive the sams, or pay the prize or a part thereof, ot unless
some note or memorandum in  writing of the contract be ma.rl’a and
signed by the parly to be charged or his agent in that behalf ™. For
a contract to be said to be ** enforceable hy action ' theres must be a
contract of binding effect already entered into.

The second clause to this section says that ** The provisions of
thiis section apply to every such contract, nobwithstanding that the
goods may be intended to be delivered at some future time, or may nof:-
at the tims of such contract be actually made, procured or provided
or fit or ready for delivery ".

1t then a contract which proyides fora future delivery of the
“ra5'" is nevertheless an enforceable contract, I cannot see that deli-
very is an essential of the contract such as the “res”, “pretium” or
“consensus’ would be,

I do not agree with the learned Deputy Solicitor-General's
argument that the confract in question was a mere agreement to sell
and not a contrach of sale when the Ceylon company ‘“ascerfained
the requirements of oil” after ths ship reguiring oil entered the
port of Colombo. :

A contrazt of salo has been defined to he a contract, when under
its terms express or implied, the seller transfers or agrees to transfer
the property in the goods fio the buyer. A sale takes place when the
property in the goods is transferred {rom the seller to the buyer, but
where the transfer of the property in the goods is to take place at a
future date, then whan such tims elapses, what until then was only
an agreement to sell becomes a sale.

Reading the contract as a whole and taking into consileration
the intention of the parties, regard being had to the terms thereof and
‘also to the conduect of the parties and the eircumstances of the case, ag
has been required to do under 8 17 {2) of our Sales Ordinance, I hava
little gifficalty in coming to ths conslusion thab the understanding was
that the property in the goods passed at the date the contract was
entered into but the delivery was postponed for future dates. I am
supporbed in this view by the circumstance that on the facts stated
to us considerable stocks of oil are stored by the assessee in tanks in
Ceylon belonging to the Ceylon company to meet the obligations of
the appellunt company in respect of eontiacts entered into in London
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by the appetlant company with 1as ship-owners, the ship.owhots
undertake to purchase their whots requirements of fuel oil from the
appellant company and the appellant company must have ready and
available at Colombo sufficient oil to meet those requirements. The
miximum and minimim quotities have also been fixed, and the sellers
by the terms of the conbract not only bound themselves fo sell but the
buyers hud bound themselves to buy. :

Section 18, Rule 1 of tho Sale of Goads Ordinance says that
where there is an unconditional contrack for the sala of specific goods
_ in a deliverablo state the properby in the goods passes 6o the buyer
when the contract ismale, and it i3 immaterial whether the time of
payment or delivary or bath be postponed. The contract in question
is un-conditional; the goods are specified and they are in a deliverabls
state, so far as oil stored in tanks [or sale can always be said to be in
a deliverable state,

Rule 5 (1) further provides for the sala of unaseectained or
future goods by description and lays down that such goods in a delive-
rable state can be wunconlitionally apprapriated to the contract by
assent when the property in the guods would pass to the buyer. The
assent may be express or implied, I think it is eclear therefore that
the intention was that the property in the go9ds should pass at the
time of the cantract, the sellers and buyers had bound themselves ta
sell and buy maximum and minimum guantities respectively which
were fixed #nd so was the price, but delivery was postponed to suib the
convenience of the buyers, -

The * ascerbuinment of the requirements of the buyet ' on tha
part of the seller's agent here was nothing more than to receive a
demand for delivery {rom the buyer after the ship arrived in pors.

Clause 7 of the contract provides for the buyer giving tha
seller’s agent (the Ceylon company) 48 hours' notice of each delivery
they require under this contract,

Clauze 9 reads, “ Each delivery shall constitute a separate con-
tract ”. Respondents counsel depended oun this condition for his
argument that the conbrach was only an agreement to sell until the
delivery took place. I do not agree that this clause was inserted for
that purpose or that its appearance in the contract substantitates the
position taken up by the respondent, In my opinion this provision
was included for no other reason than to make clear that a breach on
ths parb of the seller’s agent to deliver in Colomho according to the
instalments confemplated when ealled upon, should nof be considered
& repudiation of the whole conbract but a severable breach giving rise
to'a claim for compensation —vide 8. 31 of the English Sale of Goods
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Act 1893, T{ this is once made zlear, the reference in this clsuse of
the contract to the delivery would, en the other hand, tend o support
my view that the property had already passed and delivery was
merely postponed. :

It has been held in Higgin v. Pumpherston Oil Go,(13) that the insert-
ion of aelause, such as No. 9 above refered to, mads each delivery
stand by itsell and the buyer cannot enforce delivery of arrears, it being
bis duty to buy in aguinst the seller‘on the oceasion of each separate
breach. :

T therefore hold that although the agent in Cevlon may actually
deliver the rés—or may be instrumental in such delivery, if he did
not amctualiy effect the contract, or if he was not instrumerntal in
effecting it, the non-resident would not be liable on the profits arising
from that contract.

The next argument of the learned Depuby Solicitor-General is
that if the act of delivery by the agent in Ceylon cannaot rightly be
brought in under the words “ sells or is instrumental selling”, it is
clearly caught up by the words that immediately follosw, namely
* disposes or ia instrumental in disposing',

Now, if it was intonded to introduce the word * disposes ™ to
include the mere physical act of delivery of the property sold, the sub-
mission would haye been right but is this word so intended or has it
been inserted to provide for contracts other than sales oub of which
profits may acerue ?  The real difficulty in the interpretation of this
section now arises. I have very carefully considered the arguments
for and against and [eel that the legislature intended to tax profits
derived by a non-resident person from every type of confracts entered
into in the circumstunces set forth in the section. It first referred to 4
common type of business conbracts in Ceylon, viz., insurances, next a
commoner typa of business transactions, viz, sales, next and finally, it
used a very comprehensive word to inelude all other conbracts which in-
volved the disposal of “property in Ceylon or to be brought inta
Ceylon”. These latter words ave helpfu!l in arriving at what really the
words “disposes of’ mean. If “disposes’ was meant to include amere
delivery, how i3 it possible to effect suich an act in connection with
property nob in Ceylon ab the time bub expected to arrive later? T
might be asked if “'disposes’ does not includesn act of delivery that
accompanies ot follows a sale but was intended to include generally
conbracts other than sales under which profits passed, what could ba
the contracts so contemplated ? The answer for one can be contracts
of harter or exchange. Such contracts were the backbone of trade and
business in timos past and even today resuscitated in some parts of the
world. The difficulty of estimating the actual profits arisinz from
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snch transactions is another mather an’ cannob affect the appropriate.
‘ness of the illustration. Profits did ~very large profits they wore_
arise from bartar or else no trads by way of barter vould obtain, Voeb
refers freely to such contracts, Why should profits arising on such
“conbracts not be taxed under our Tncome Tax Law? This is;however,
ounly one type, there are others,

My view is that the word “disposes” connotes clear and intelligi-
ble contractual relations between the agent in Ceylon and the disposre
and was not intended Lo refer to such a detail as & mere delivery that
muy o the imaginative mind he performed even by a non-human agency.

It the draughtsman really intended to provide for cases of mere do-
liveries under sale scatracts, nothing could have been easier than to insetf
words appropriate $0 such an ides e.g., “‘sales or deliveries thereunder’,
16 would not be extravagant to expeck this as the term “goods sold and
delivered” is well knowan 1n legal circles and is a familiar expression
in drafting. To give one instance, vide S. 9, of Ordinance No. 22 of
1871 (Presecription Ordinance):—‘“No action shall be maintainable for,
or in respect of any goods sold aﬁd-‘dslivemd or for any shop bill......... i
The draughtsman does not stop ut the words “goods sold” but tacks
‘on the words “and delivered”.

For these reasons T am of opinion that in the ciroumstances
the provisions as contained in S, 34 do not imposge any liability on the
appellans to pay fax.

I now come to the second point, and that is the assessea’s liability
under 8. 5. This section provides for incoms tax being chargeable on
“profits and income arising in or derived from Ceylon” in the case of a
person non-resident in Ceylon. In sub-section {2) “profits and income

- arising in.or derived from Ceylon® are for the putposes of the Ordinance
considered to izclude all profits and incoms derived from services rander-
ed in Cevlon or from properby in Ceylen or from business transacted
in Ceylon whether directly or through an agent, It is only reasonable

to suppose that the Ceylon (agent) company have'been and are  being
paid for the storage of oil supplied by the assesses company and also
for their services to the assesseon company. Under this sub-section the
Ceylon -{sémp&ny can betaxed and has presumably been taxed for the
profits derived by it on this head,

We next come to profits and income derived {rom property in
Ceylon. I consider this to mean that profits are taxable if they arise
out of some immovable property situate in Ceylon such as a tea or
rubber estate, or as the result of trade connected with commaodities or
products manufactured or grown in Ceylon, The cil in question ig
uob the produet of this Island .but has been transported from abroad
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to be merely stored hers and delivered by the Ceylon company to the
steam-ship company whete their vessels call and their requiremenis
are notified— the Ceylon company being merely an agent for storage and
delivery for the assessee pon-resident company. This point dil give
soms trouble while the learned Deputy Solicitor-General was cutlining
his srgument because I felt that there was reason in his insisting that
were ik not for Cesylon and the property {0il} being available to the
steam-ship company is Ceylon there would be no purpose in the
entering iuto of the contract. ASb the close of the arguments, however,
on this point, T felt that the words * property in Ceylon'® could nof
be said to be any property whatsosver that happened to he in Ceylon
irvespective of the fact of ity being sent here for the sole purpose of deli-
very to a party who was to accept ib under an agreement entered into
abroad under which agreement the quantity, price and method of
delivery ete., were all previously arranged and provided for.

Whit remains to ba considered iz whether the profits that have
hesn taxed have arisen from “o business transaction in Ceylon”, whether
directly or through an agent. ;

The precise words in fthe FEnglish Tncome Tax Act of 1918
are “ profits or gains arising or accruing from any trade exercised
within the United Kingdom”. Now, it the words in our Ordinance
have the same meaning as that intended by the words in the Enbnglish
Act, there is a series of authoritative decisions showing what actually
was meant. It is therefore necessary to learn whether the difference
in phraseology between our Ordinance and the Tnglish Statute en this
point materially matters. i

The case of Commissioner of T'azesv. Lovell & Christmas Litd. {3)
that eams up bofore the Privy Council reported in (1908) Appeal Cases
p46, i3 very helpful. This was an appeal from the decision of the.
Supremsz Court of New Zsaland, Four of the learned Judges of that
Couct held in favour of tha Commissioner bus STorT C.J. dissented,
The words in the New Z=aland Act were “ineome derived from busi-
ness”, which are words very closely allied fo the woirds in” cur Ordi-
nanes. Tho facts, as stated, and on which the Privy Council based
their decision, ean be summarized thus. Tovell was a salaried officer
of Tovell & Christmas Ltd. He resided in and had no other business
in New Zealand, Hiscompany carried on in TLoudon the business. of
provision agents. That business consisted of sclling in London dairy
produce sent {rom New Zealand and cther parts of the world, The
company had established eredit at all the New Zealand Banks. Ivery
year a servanb of the company, Mr. Kowin, arrived in New Zealand
mat Lioyzll and attendsd togethe: meetings of the different bubter a,nd.
cheese fastories and emdeavoured to persuade the divectors of bhese
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factories fo consign their season’s cubput to the defendaat company
to bs sold in London on commissiun. The defendant company from
London instructed Messrs. Kowin and Lovell of the amount 6o which if
was prepared to make advances, Messrs. Kowin and Lovell then
entered into negotiations with the dairy companies and interviewed theic
directors and offered werbally to make advances within the limit sa
fixed. The defendant compiny thereupon mide the nscessary advan-
¢os through a Bank in New Zoalund against shippiug documents. The
produce shipped wag sold in London by the defendant company on
commission, :

On these faets the majoriby of the Supreme Court of New
Zenland considered that the case fell within the principle of the
Hnglish ecase Hrichsen v. Last (4), which when applied made
the profits om the commission sales profits derived {from
conbracts muade in  New Zealand and therefore derived from business
in New Zealand. Stout C.J., on the other hand, was of epinion thab
the principle Jid down in Grainger v, Gongh {21 was the one
to be followed. The Privy Council agreed with the view of
of the dissenting Judge STouT C.J. and was of opinion that the business
which yielded the profit was the business of selling goods on  com.
mission in London. Ths commission was the conpsideration for
effecting such sales., and the monies received by the defendant com-
pany out of which they deducted their commission and from which
therefore their profits came, were paid to them' under the sales effec-
ted in London. The earlier arrangements entered into in New Zea-
iand were merely bransachions, the object and effect of which was to
bring goods from New Zealand within the net of the business in
London which was to yisld the profit. The Privy Council was further
of opinion that although the langnage of the Inglish Income Tax Ach
and that of the New Zealand Act were nob indentical, there was suffi-
cient similariby in substance to make the Hnglish decisions autho-
ritative as to the principles to be applied $o the inferpretation of
the Colonial Act.,

Now, .if inspite of the canvassing by the delendant company's
offizials in New Zealand and the aryangaments made by them in New
Zealand with the dairy companies to ship to Tindon on. advances
raceived in New Zealand through Banks in New Zsaland, tha opinion
of the Privy Couneil was that the profits arising [rom the commission
gales in Loondon cannob rightly be said to be * income devived from
business ” carrived on in New Zealand, how much stronger would ba
the case ol the resisting tax.paver on the facts of the case before us,
when all that was donein the faxing country was ascertaining the
vequirements and making o delivery. .
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The language of our. Ordinance is much more similar in sub-
stance to that of the New Zealand Act, and therefore while the
opinion of the Privy Council in the New Zealand case on the law
would appfy in its full intensity to Ceylon, the anthoritative English
decisions as to the principles to be applied to the interpretation of
the words “from any trade exercised within the United Kingdom "
will also-apply to the interpretation of the words of our Ordinance,
namely, “ from a business transacted in Ceylon™.

These decisions have been clearly and fully considered by my
brother, and, agreeing as 1 da with him in his comments regarding
them, 1 think it unnecessary for me $5 say anything more than that
they (the decisions) positively disclose that the crucial test is the place
where the business contiact has been made. : ' i

On the facts stated by the Board to us, and applying the law to
them, I have therefore no hesitation in holding that the profits of the
appellant company do not arise in Ceylon or are derived from Ceylon.
It is my opinion therefore that the appellant upon the fucts stated
to us is not liable to pay incoms tax either under S.34 or 8.5 of
our Income Tax Ordinance. Es '

I agree with the order made by my brother as to costs,

[Proctors for assesses appellant; Juliysand Creusy. Proctors
for the Commissioner of Income Tax—respondent: 7. J. de Saram
and C. T. de Saram.] >

[Note.—The decision in the above ease 1aises an important question
in income tax law, namely, the taxation of non-resident persuns, As
the same question arose in Chivers d Sous Lid., v. Commassroner of
Income Taz, which was decided on the lst November, 1937, it may be
convenient to discuss the principles of non-resident liability under the
Ceylon Income Tax Ordinan.s alter this cuse is reported on a later occa-
sion. For the present, attention is drawn to such sections of the Ordi.
nance as determine this liability and on shich the decision under review
is hased, '

SECTION 2.—

“Agent” in relation toa non-resident person or to a partnership
in which any parter is a non-resident person, includes—

(a) the agent, atborney, factor, receiver, or manager in Ceylon of
such person or partneiship; and

(b} any person in Coylon through whom such person or partner-
ship is in receipt of any profitsor income arising in or derived
from Cevlon. -

“ Business ” includes agriculbuial undertaking.

" Non-resident ” means not resident in Ceylon within the mean-
ing of seetion 33,
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“Resident’ or “ Resident in Cevion!” means resident in Ceylon
within the meaning of seetion 33.
- BECTION 5.—

(1) Inesme tax shall.,.boe chargel...in raspect of the proflits and
income of every person for the year preeeding the year of
ngsessment —

(a) wherever arising, in the case of a person resident in Cey-
ion, and -

{b) arising in or derived from Ceylon, in the case of every
other person. é

{2) For the purposes of this Orlinance, without in any way limi-
ting the meining of the term, * profits and inc me arising in
or derived from Ceylon,” in:ludes all profits anil incoms de-
rived from servisas rendersd in Ceylon or from prop:rhy in Cey-
lon or from business transieted in Ceylon whether divectly or
through an ngent,

BSecTrioN 34—

(1) wheré a person in Caylon, acting on behalf of o non-resident
" person, effects or is instrumental in effezting any insurance or
golls or disposes of or i3 instrumental in selling or disposing of
any property, whether such properby is in Caylon ot is §o be
brought into Ceylon and whether the insurance, sale or disposal
is effected by such person in Ceylon or by or on behalf of the
non-resident person outside Ceylon and whether the monies ari-
sing therafrom are paid $o or received by the non-resident person
direckly or otherwise, the profits arising from any such insuranee,
sale or disposal shall be deemed to be derived by the non-resident
person from business transacted by him in Ceylon,and the person
in Ceylon who acts on his behalf shall be desmed to be hisagent

for all the purposes of this Ordinance.

(2) The profits of a non-resident person from employment by a
resident person shall be chargeable with tax in so fat as such
profits arise from serviess or past services renderel in Ceylon.

BICTION 35.— : i 4
A non.resident person shell be assessable either dirastly or in the
name of his agent in respect of all his prolits and income arising
in or de'ived from Ceylon, whether such agent has the receiph
of the income or nob.... - ;
We may also summarize the conclusions other than thoae seboub
3a the head nobe which were reached by the learnad Judges; in so far
as they have a bearing onthe question of non.rasident liability to
Coyloa income Gix. :

(i) 8. 34 of the Orlinan-e is supplementary toS, 5 and was dralted
to cateh up cases whizh were likely to escape the net cist by
S 5 —per Akbar 8. P. J. at pp. 65 & 66, supra. ]

{ii) The words “businss transected in Ceylon,"occarring in 58,5 (2)
& 34(1) of the Ceylon Ordininze, mean the same thing as the words
“tiade exersised within the United Kingdom” of the United King-
dom Income Tax Act, 1918, Schedule D, Rule (1} and tha dis-

Binetion dyawn in the English law of ine *ms t1x between "trating
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in a eouniry” and. “teading with nconm'yy” applizs to
the interpretation of the Ceylon Ovdinanes — perAkbar 8. P. J.
at p. 67,

{iii) The English decisions as to the rrineiples to be appliad to the
intarprefution of the woids “brade exer:irel within the United
Kingdom'’ shall also apply to the interpratation of the words of
the Ceylon Orlinance, namely, “business trangacted in Ceylon™—
sen partizulurly per Koch J, at p. 80,

{iv) Though the ewse for taxabion was put by the Commissionir
of Income Tax befors the Board of Review on the ground that the
liability arose umler 8 34 of the Ordimance, the Supreme Court
eonsidered the question (¥ ym the point of view of both Ss. 5& 34.

" fw) The words “profits arising in or derivel from Ceylon™ ix & 5
of the Ordinance, when applie to n non-r-sident, included, for
axample, Income derived fromran esbate in (‘evlrn—-pm Akbar
8. P, J. ab p. 66, The word ‘property’ im S. 5 (2) means
immovable property or Srade connceted with commothh:es or
pesducts manufacbured or graiwn im Ceylon —per Koch J. ab
pp. 77 & 78.]

Presentr AgpAR S.P.J. anp Kocu T,
L’O.\iMIK-SIO\Il"R OF INCOME TAX », R.M.A.R. A R.R. M.
ARUNACHOALAM CHETTIYAR*

[S. €. No. 24 (1935)— Speciak!

Deeided: 1Eth November, 1956,

Aseer taistiment of profts of tha business of meoney-Tending—
Iuterest faliing due during the period of whichk prefits ere being ac-
certained tast not paid — Does sueh interest forms part of the projis

of the business?—Income Tax Ordinance, Ss. 5, 6, 9 & 47,

The Assessee-fiymy carried on mainly the business of moneyx.lending
inCeylon. They mads arveturn oftheir profits or income for the year of
assessmont 1932—1933 which was wob mccented by the SMssessor. The
Assessor, thereupon, made an estimate of the Asessaee’s income for the vear
proceding the year of assessmrent to be Ra. 170,000/_ whieh inclnded a sume
of Bz 52,000 - reprasenting arrewrs of interast which fetl due during she yeoar
preceding the year of assessmuent, bk was not paid, 3t was admitted by the
Asseqses.firma that this unpaid interest was dia on goed loans, that is {o sav.
that thes had no raisonable dowbt of ita recovery, On objsction taken to the
asgassmient, the Assessor sednced the amount of the pasesstent bo Rs. 79,0007
but this included the sum of Ba, 32000/, referred to above. On appeal to
the Commissioner of Incoma Tax, the Assistant Commissioner affirmed the
Asgessor’s decision on bwo gronnds, fiestly, that saction 47 [presest sube
saotion (3} of SBazbion 9] applied to the assessmant rendering this on patd inte—
rest Tinblo to tax and, secondly, that on & true construction of the relevant
gections af the Ordinance this sum was part of the profits of the busines«.

The assesson appenled to the Biard of Raview. Bafore the Board,
the Assessor admitbed thab soction 47 [proseut sub.section {8} of Bection 9]
did not apply to the assessment in dispote, wherenpon the Board of Review
raduced the asssssmant by deloting therefrom ths said sum of Rs. 32.000/-

®ATN.L R 145 15 Toy. Law Raec. 9L
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T1e Commissioner of Income Tax, thereupon, required the Board of Review
to state o easa for the opinion of the Suprame Gourt as to whether in law

tle assezsment shouald be reduced by this sum of Rs, 32,000f-
HELD

{i} thatthe Crown iz not hound by the particular system of accounting
adopted by the assesses,

{ii) that inasmueh as sub.sestion 1 (d) of seckicn 9 provides for allowances
being mada for bad and douhtfal dehts, good debts must be included in
the ealenlation of profits,as long as they became due and pavable
during the petiod of which the profils are being ascertained and

(iii) that the amount in dispute, havinp been agreed upon as an estimate -of
interest that beeame due and payakle during the year preceding (he
yoar of assessment about the recovery of which there was a reasonable
cortainty, should have heen ireated as a good debt and, therefore, included
in arriving at he profifs of the pericd in queshon

HELD, further,

{i} that the sonrees of income in heads (g} and () of sub-section {1} of section
6 are alternative heads of charge in the case of 8 money-lending business,

(i}) that the Crown has the choice of ussessing a mioney.lender under
either of the 2 heads of charge and

(iii} that, therefore, by virtue of sub-section (3) of section 9, the gum in
dizpute should be included in caleulating the profits.

Per AKBAR SP.J—"Our law under chapter 111 (of the Incoms
Tax Ordinance) js similar in character to the Jamaican Law in that debts
arenot to hadeducted in estimating the profits or incoms of a trade excenting
bad and doubtfnl debts, tha only difference being thabt such debts are
expressly mentioned in the Jamaican Law and they arise by Implication
in our section 9 {1) (d@). It will also be .seen that our law is expressly
wordod so &5 to maks it difiarent from the Jamaican Law zs regards the
wear in which bad or doubiful debts are to be deducted.”
#,_.tha law applicable to Income Tax and the English rules in Schedale
T3, to the Imcome Tax Ach, 1918, are more or less similar to our provisions,
at any rate so far as the fact that fax was levied on profits arising or ae~
erning from a trade is concerned and the fact that ﬂeﬁuctmn was to be made
with respeet to bad or doubtful debts.'

Followed:—
Edinburgh Life Assuvance Co v. Twrd Advocale, {1910) A, C.
143, 163;5 T. ¢ 472, 401 68}
Gloucester Railmaw Careiage & Wagon Co., Ltd, v, Commissioners
of Inland Revenue, 12 T, 0,720, 710 181
Fuland Revenue Commissioners v. Sterling Trust, Lid. (1925) 12
T. . 863, O, A., at p, 8BS, (B4]
Cleaner Co, Lid. v. Assessment Conumittee, (1922) 2 A, C. 169;
91, I, 7. (P, C). 181 12y L. T 568, {4}
Collins and Sons Lid. v. Inlond Revenuwe Commissioners,
: (1995 12 T. C. 773, TRO (eil}
fier Spantsh Prospecting Co. Lad. {1911} 1 CGh. 92:80 L. J. ;
(Ch) 210; 103 L, T. 609 {308
O Fane aund Co. v Iniand Kevenue Cimmissioners, {1922) 12
T. . 303, 338 {11y
Dailuaine—Talisker Distilles ies v. Inland Kevenue Commtissionars.
. {1930} 15 T. C. 613, 620 (12)
Distingnished:—

RBoard of Revenunsv. R, M. 4, R. A. RR M. Armm chalam
Chetfiyze, (1324) I T B 42 Mudras 63 1 1. T.C. 75 {1
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Reforred ton— _
Gresham Life Assurance Society v. Styles, (1890) 25Q. B. D. 351,

854, 855: 4 T, ¢, £33, 633 (6}
Cify of London Contract Corporafisn Lid. v, Styles, {1887) 4.
T.I.R 51; 2 T. C. 239, C & p 2% {7}

Hatt & Co. T#d. v. Inland Revewue Commrissioners, (1921} 3.
K. B- 152; 12 T. € 282 . A
Followed, on the guestion of C'rown’s Opfiomn:
Fhe Scoltish Mortgage Co. of New Maxico v, Me Kelvie,
(1886) & T. C, 165, 172 (13}
The Liverponl & London & Globe Insurance Co. v. Ronsett.
& T. O, 327, 876; (1911} 2K B. 577; aff rmed

{19!9} 7 K. B. 4%; {1918} A. €. 610, {14y
Rosyth Busiding and Esfates Co. Lid, » Regers
(219918 T. C, 11, 15) ; {15)

Case stated for the opimion of the Supreme Court by the
Board of Review under S. 74 of the Ineoms Tax Ordinanes No. 2
of 1932,

The nssessee- firm, whose partners are non-resident persoms
helonging to the Nattukottai Chetbivar eommunity of South India,
earry on in Ceylon a busipess mainly of money-lending. They
were assessed for the year of assessment 1932-33 as having a taxable
ineoms of Rs, 170,000/ .. On their objecting o this assessment, the
Jommissioner of Income Tax eausel further inguiry to be mede
ander S, 69 (2) of the Ordinance and ib was agreed between the
nssessor snd the assessee’s representabive that the correct estimate
of the assessee’s income should Le Res. 79, 880 /., subject, however,
to the assessee’s ohjection to inelude in it asom of Rs.82,00G!., which
wad estimated to be interest on loans which fell due during the vear
preceding the year of assessment and which was regarded as Irkely
to be received subzequently.

The Assistant Commissioner, T. D. Perera Esq., who heard
an appeal against the assessment, reduced the assessment fo Hs. 79,

830/ and in his order dated the 22nd September, 1934, stated his
his reasons as follows:-—

(1) The contention that scetion 47 #does not apply to interest
which is taxed as profits of a money-lending business is nobt sonnd,
The judgment of the Bupreme Courbt in Séyed Hakim Bai v.
The Commissioner of Income Taz, 8. C. No 96 (Inty. **proceeds on
the footing that seeticn 47 is applieable in regard to the income
from interest of a persen eairying cn the Lus'ners of money-lending

(2} Even if section 47 should be held to be inapplicible, Tans,
of opinion that the position that, when interest falls due for payinens,
‘income therefrom does not ‘arise’ is untenable. Tt is n traism that
‘insome’ is not merely ‘reccipts less oufgoings’. This is amply
demonstrated nab only by the use of the word ‘arising’ in cection

—

#3330 foot—moe at p. P8 mfra, #¢ Raported nt p. 21, supra,
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5 hat by sueh provisions as section 9 (1) (d) relating to {he allow-
ance of bad debts, which show that the fact of & debt being due whe-
ther received or not makes it ingome.”

The assesses, thereupon, appealed o the Board of Review
on the ground that the assessment was excessive and should not
include the sum of Rs.32,000/- which was inberest not received. The
Bourd of Review allowed the appeal by the following Order of
the 11th Deeember, 1934,

“It is admitted by the Assessor that section 47 * has no appli-
cation to an assesssment made under section § (1) (@), thatis to say,
where the interest arises as profits from a trade, business, profes-
sion or vocation, and that section 47 only applies to an assess.
ment under section 6 (1) (¢). It is not necessary, therefore, for us
to consider the eflect of section 47, The Assistant Commis-
sioner’s finding with regarl to section 47 is not entirely sound,
as this preeise point did not arise in the case of Sayed Hakim J a:
V. Commissioner of Income Tax (35N, L. B, 291%% As regards the
further point argued before us, we hold, in view of the decisiong

- cited to us, that interest which has not in faet been received during
the year of account is not to be regarded as profits or income
arising in or derived from Ceylon within the meaning of section 5(1)
or as profits or income which was derived or arose or acerued
to the assessee’s benefit, within the n.eaning of seetion 11 (1.

We accordingly uphold the appeal, and reduce the assess-
ment made by the Assistant Commissioner of Rs. 79,830/~ by dele.
ting therefrom the amount of Rs. 32.0007.”,

The Commissioner of Income Tux, thereupon, required the
Board to state a case for the opinion of the Bupreme Court which
they did in the manner following -

CASE STATED

TI. Thefirmof B M.A.R. A R. R. M. hereinatter referred to
as the Respondent was assessed for the vear of assessment 1932-1933
as baving a faxable income of Rs, 170,000~ and was assessed to pay
a tag of Rs, 17,000 /..

* On the daté of this order, viz, tha 11th December, 1934, the Income
Tax Amending Ordinanee No. 27 of 1984 had not been pasgsed by the State
Couneil, and 8. 47 of the Ordinance as it stoon in the original Ordinance
ran as follows;—"Income arising from interest ot loams, mortgages and
debentures shall ba the full amount of interast falling due, whether paid or
HObuauren * The Amanding Ordinance was passed by the State Council on the
14th Doecemper, 1934, and received the assent of His Excellency the Governor
on 24th Docember, 1934, and, wnter alia, repealed B, 47 and re.enacted it as
sub-section (8) of seetion 9 with the omission of the. words italicised and the
addition, after the word “'not.” of the words “without any dedustions for
oubgoings or expenses.” Tha Amsuding Ordinance also subatituted in the
placeof B 47 & new secfion which is numbered as section 47 in the consolidated
Ordinance.

*f heported at p, 21, supra.
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Y%, The Respondert Firm, whose partners are non-resident
persons, earry on in Ceylon a business mainly of money.lending.
A return of ineome having been made by the Firm, the Assessor did
not accept the return, and made an estimated assessment of Rs.
170,000 /- including therein a sum of Rs. 32,000/- as an estimated
figure of interest on loans, which interest was due during the year
precading the yesr of assessment, and which he regarded as likely
to be received subsequently.

3. Being dissatisfied with the said assesements, the TRespon-
dent appealed to the Commissioner of Income Tax to review and
revise the same cn the ground that the assessment of income was
excessive, by notice duly given under the provisions of section
69 (1). :

4, On the Respondent obj:eting to this assessment, the Com-
missioner caused further enquiry to be made into the ecase under
gsection 69 (2) of the Income Tax Ordinance. Tt was agreed betwesn
the Assessor and the Bespondenf's representative that the correct
estimate of the Respondent's income should ke Rs. 79 830/., subject,
however, to the dispute ag to the aforementioned sum of Rs, 32,000/-
which amount was included in the fignre of Rs, 9,830,

5. At the hearing before the Assistant Commissioner on 19th
September, 1934, it was admitted on behalf of the Respondent that
Rs. 32,000/~ would be a tair estimate of the unpaid interest which
fell due for payment durving the year preceding the wear of assess-
ment on recoverable loans, that is to say, of interest regarding the
recovery ol which there counld be no reasonable dooht. But. it was
urged that this sum should not be included in the assessment on the
ground inter clia that it was not actually received during the vyear
preceding the year of assessment.

6. The Assistant Commissioner by his order dated 92ni
September, 1934, dismissed the appeal of the Respondent and fixed
the assessment of income at Rs, 79,830f-. The Assistant Commissi; n-
er over.ruled the contention of the HRespondent that section 47 of
the Ordinance dces not apply to interest which is taxed ag profits
of a money-lending business and held that the judgment of the
Supreme Court in  Seved Hokim Bai v. The Commissioner of
Income Tuz. 35 N. L. B. 991 proceeds on the footing that section 47
iz applicable in regard to income from such interest. The Assistant
Commissioner was also of the view that even if section 47 be held
to be inapplicable, the Respondent’s contention that income from
interest falling due for pryment does not “arise”’ within the mesn-
ing of seetion 5 is untenable The Assistant Commissioner decided
that incoms is not mcrely “receipts less outgoings” and held that
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* the fact of a debt being due, whether received or not, made i
income.

7. Reing dissatisfied with the decision of the Assistant Commis-
sioner the Respondent apyealed to the Board of Review on the
ground that the assessment was excessive. 1§ was argued on bis
behalf that the assessment in this case is made under section 6 (1) (a)
ag on the profits from a trade or business and not under section 9
(1) (¢), which deals with “ivterest’, and that, eonsequently, section
47 which deals with income avising from interest, does not apply;
that when a ease falls within the scope of section 5 (2) and 6 (1} ()
the other sections applicable fo “'a different situation” cannot apply;
that “income” and ‘or “profits” conpnotes something that “has come
into one's hands or is adjusfed and earried forward as capital and
1ot merely what is receivable’ and that no inferest can be said to
become due during any vear unless the contract of loan provides
for payvment at stated inbervals and that even then, what aecrues
ig ab best a right to recaeive or a mere chose in aetion, The Asses-
sor admitted that section 47 did not apply to “interest”{oyming park
of the profits of any trnde or husiness assessed under seetion 6 (1)
{a), and that it is restricted to cases where the assessment of the
income arising from “interest” is made under section 6 (I}{e); that
15, fio inferast nob arising or secruing as part of the profits of a trade,
husiness or profession. Ha also contended that the scheme of the
Ordinance is that all profits which fall dua are to he assessed whe-
ther recovered or not. He alto referred to seetion 9 (I} (d), and sec-
tion 11 (1). Counsel for the Raspondent relied on the case of Dambev.
L. R.0.1934, 1 K. B. p. 197:(1928) 1 K. B. 73: 16 Tax Cases 414:
14 Tax Cases 518; {1924) A. €. 508; (1920) 3 K. B. 35 at pp. 50-52
and Counsel for the Respondent also argued that the Ordinanee does
nob tax income “‘accruing™ but only income “arising’” and relied on
Indian Tncome Tax Cases Vol. 1 p. 75. Counsel for the Respondent
wag also heard -on the footing that secticn 47 did apply as the Assis-
tanbt Commissioner took a view: different to that inyolved in the
admission made by the Assessor.

2. Tha Board of Review by their decision allowed the appeal
of the Respondent anl reduced the assessment of Rs, 79, 830L by
deleting therefrom the amount of Bs 32,000/..

The following was the decision of the Board on the 11th
December 1934, [Here lollowed the order set out above.]

9. The Commissioner of Tneome Tax has expressed dissatis-
faetion with the deeision of the Board and has duly requested the
Board to sbate 4 case for the opinion of the Hon’ble the Suprems
Court on the question whether, in law, the assessment shoulé be
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reduced Ly the said sum of Rs, 32,000/ which was accepted by the
Assessor and the Respondent as a correct estimate of the amount of
interest whieh had become due (although it had remained unpaid)
during the year preceding the year of assessment on good loans,
and which intersst the Respondent was cerfain could be eollected
ultimately, where such interest has becoms due in the course of a
money-lending business carried onby an assessee, We have aceor-
dingly stated and signed this ease on this 25th day of February, 1935.

1. (8Bgd) 2. E. Keuneman,

2. (8gd) 8. C. Paul,

3. (Sgd) H. E. ds Kiatlser.
Members of the Board of Review.

M. W. H. de Silva, Aeting Solicitor General, with him
H. H. Basnayake, Crown Counsel, for the Commissioner of Income
Tax-appellant :—The question for determination by the Court
is very simple, namely, whether under the Ceylon Income Tax
Ordinance a eertain sum of monsy which fell due to the nssessee
firm at the end of the period of account but was not recsived by
them, forms part of their profits. The answer to this question will
depend upon tbe interpretation of the relevant sections of the
Ceylon Ordinance, which differs in material respects from the
English and Indian law on the subjeet. The Full Bench decision
of the Madras High Court in Board of Revenue v. Arn-
nachalam Chetty (5) relied upon by the respandent before the Board
‘of Review is based upon section 3 of the Tndian Ach of 1918, under
which income has to be received hefore it bears the chares, The
Iudian 1aw was altered by tha Act of 1922, section 6 of which added
‘profits’ to the words of charge. Secticn 13 of the Act of 1922 was
‘Isoan addition to meet the alteration of the lnw. The Tndian cases,
therefore. do not apply to the local Ordinance under which inesme
heecomes taxable when it accrues to the assessee, The interest in.
dispute is profits which have to be ealeulated on commercial prinei-
ples of reckoning rrofits and not on the hasis of ensh received by
the assessee. Tf the latter hasis isadopted it ‘will open the door to
evasion of tax. Sub-section 3 of section 9 of tte Cevlon Ordinance
distinetly provides for the taxing of interest not received and this
secbion may be applied for the computation of the profits of that
porbion of the ascessee’s business which consists of money-lending,
The Crown has the right to elect the head under which they wil]
ny the charge, [The Actg., Solicitor General referred here o
The Scottish Mortgage Co. of New M wico v. Mc Relvie(13), The Liver
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paol and London and Globe Insurance Co. v. Bennett (14) and Rosyth
Building & FEstates Co., Lid. v. Rogers (15)]. Paragraph (d) of sub-
section 1 of section 9 provides for allowancesfor bad and doubtful
debts. There is a corresponding provision in the Kinglish Act and such a
provisioh implies that good debts must be insluded in the ascertain-
ment of profits. True profits ecan be arrived at only by the
comparison of the assets of the business at the beginning and at the
 end ol ths period of accounting and book debts form park of such
assets, [The other cases relied upon by the Solicitor General in
support of his arguments are referred to in the judgment.]

H. V. Perera, with him N, Nadarazah and K. Sutia Vagiswara
Aiyor, for assessee-respondent.—No material alteration of the law was
mede by the Indian Actof 1922, Section 9 of the earlier Act of
1918 comyprised profits of business and therefore the Full Bench
decision of the Madras High Court in Board of Revenue
v. drunachalam Chetiy (5) applies to the assessment in dispute. The
special provision of sub-seefion 3 of section 9 should not be applied
to the ascerfainment of the profits of business. Due affect shpuld
be'given to section 47% of the Ordinance. The ussessment in this
¢ was on the profits of the business, and not on interest.
Bub-section 3 of section 9 has to he construed as having particular
reference to interest assuch, not when it merges in the profits of
business. Tn the latter case, unpaid interest is not profit—see
Lambe v, Inland Bevenue Commissioners, (1934) 1 K.B. 178. In
8i. Lucie Usines & Hstates v. Colonial Tressurer, [1924] A.C. 508
the Privy Counecil beld thut a debt due was not income. On the
facts of this ease the Crown has no right of option in laying the
charge. The argument based on deductions for bad debls will not
hold good in view of the faet that even in England profits are
sometimes ealeulatad on a cash hasis.  In Tnland Bevenus Commis-
siomers v, Morvison, 17 T.C. 825, there iz a reference to both’
systems of aseerbaining profits. Income includes profits and in
appropriate cireumstances one term may be ugzed and not the other,
but fhe tax is on income, see London County Council v. Abtormey
General, [1901] A.€. 26 ut p. 85.

M. W. H, de Silva, in reply, reflerred in parficular fo
Snelling’s Income Tag Practicetabp. 512, Dowell's Income Tax Laws
and Re: Spanish Prospecting Co., Lid. {10)

* That is to say, what was enacted sz B, 47 by the Amending Ordinance
No. 27 of 1924 Bee the first foob.note at p. 85 supra.

t Dictionary of Imcome Taz and Sur Tax Dractice by W. T. Snel-
ling, (Pitmang), 8th Hdn, '
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AKBAR 8, P. J.—This i3 a ease stated by the Board of Re-
view on the applieation of the Commisstoner of Income Tax under
section T4 of the Tneome Tax Ordinance for determination by this
Court. The assessee is afirm carrying on a bhusimess in Ceylon
mainly of money.lending and for the year 1932-33 the respondent’s
income was assessed at Rs. 79,830/ neluding a sum of Rs 32,00J/-
which js the subject matter { the disgute arising in thiz ease. It
wag agrezd between the parties that this sum of Rs. 32 000/- would
be a fair estimate of the unpaid interest w*ich fell dus for payment
during the year preceding the year of assessment on recoverahle loans,
i. e, of interest regarding the recovery of whieh there could he no
reasonable doubt. There was an appeal to the Board of Review frony
the Commissioner's assessment and the Board of Review allowed the
appenl of the respon lent snd reduced the assessment of Rs 79,330/-
by deleting thevefrom the amount of Rs, 32.000/-. The question
referred to us for decision is whether in law the assessment should
be reduced by the sum of Rs. 32,000 /-, which was admitted by hotle
parties as a coirect esbimate of the amount of interest which had
become due (although it had remained unpaid) during the year
preeeding the year of assessment on good loans, and which inferest
the respondent was certain eould ke collected ultimately, as such
interest had hecome due in the course of the money-lendings business
carried on hy the assessee.

It will be noticed that the case stated mentions the fact tha
the assessee carries on a husiness in Cevlon ' 'mainly of money-lending,'”
It was admitted ab the hearing hefore us that the asseszes also carries
on a husiness in rice in addition to his main business of meney-
lending. Under seebion 5 (1) of the Inecome Tax Ordinance, 1932,
as amcnded by Ordinances Nos. 7 of 1932 21 of 1932 and 27 of 1934
(referraed to in this judgment as the Incoms Tax Ordinanae) an incame: .
tnx is charged in respoct of the profits and income of every person
resident in Ceylon or avising in or derived from Ceylon, in the
case of every ather person,

By sub-section 2 of that section the term “profits and income
arizing in or derived from Cevlon,” includes, withost in any way
limiting the mearing of the term, "all profits and income . ... derived
from services rendered in Ceylon, or from property in Cevlon, or
from business transacted in Ceylon whether directly or through an
agent,”

Becbion 6 delinas the expression “profits and income™” for the
purposes of the Ordinance under 8 sub-heads: 641) (a) specilying
the profits from any trade, businass, profession or voecation for how-
ever short a pericd eiwrvied on or exercised; 6 (1) (2} referring to
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dividends, interest or discounts; and the last sub-heud 6 (1) (1) refes.
Ting to income from any other source whatever, not including
profits of a casual and non-recarring nature.

Chapter 111 deals with the ascertainment of profits or ineoms
and section 9 enumerates what shall be dedueted for the purpose of
ascortnining the profits or income. Seetion 9 (1) starts with the
qualification thab subject to subsestions 2 and 3 all outgoings and
expenses incurred by a person in the production of the profits or
inecme are to be dedncted. The sechion statas that the outgoings
nnd expenses are to include outgoings and expenses falling into 7
catrgories which are set forth in sub-heads. Sub-head (d) of section 9
{1} allows a deduction of such sum as the Commissioner in his disere-
bion considers reasonable for bad debts incurred in any trade, business,
profession voeation or emplovment which have become had during the
preriod of which fhe profits are being ascertained and for doubtiul debbs
to the extent that they are estimated to have become bad during the
said period, notwithstanding that sueh bad or doubtful debts were
due and payable prior to the commercement of the said period.
The proviso to this sub.head states that all sums recovered dur-
ing the said period on agcount of amounts previously written off
or allowed in respect of bad or doubtful debts are to be tieated for the
purposos of the Ordinance as reesipts of the frade, business ete., for

 bhat period. I have quoted this sab-head 9 (I) (dlin emtenso for

the simple rewson that the words of that clause strongly sapporh
the view of the Commissioner of Income Tax. The sub-head
espressly refers te profits in the expression “during fthe period
of which the profits are being ascerbained.”

- The Solicitor General’s argument is that if in the caleula-
tion of the profits the Commissioner i3 given a discretion to
allow bad debts to be written off and to allow a reazonahle sum
to be fixed by him to bhs deducted from the profitsin respech
of doubtful debfy, it stands to reazon that good debts must be
insluded in the ealeulation of profits so long as they become due
and payable during the period of which the profifs are being
ascertained. My, Perera avgued that that sub-herd only applied in
ths cise of those persons who carried on a trade or business
who had adopted the system o! aceounting which brought in
debts and that it did not apply to those persons who carried
on a ftrwla or business who Lkept the system of accounting
whieh only tdok inbo account actual receipts or cash, which he
¢alled aceounting on the eash basis. That is to say, according
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to Mr. Pereva’s argument, the income tax was to depend on
the ¢holce of the assesses in regard to the methad of aceounting,
His argument went cven furfher. “Whutever system eof aecoun-
ting iz adopbed by the assessee, his heoks must show the oub-
standing debts due fo him, but i he keeps one beook or drawg
up & balance sheet in which only the receipts are shown, [or
the purpose of the income tag, it i3 this book or balamece sheek
which is to be taken as the basis of the caleulation ef the in-
eome fax and it Is this system whieh is to he enlled the keeping
of aecounts on the eush basis,

The law seems to be clear fhat the assessment must be
made and the income taux lavied en principles #o be deduced
from the words of the Tncome Tax Ordinance whenever a quests
ion arises in and is submitted to a Court of law for deciion,

In other. words, the Crown i3 not hound by the partienlar
system of accounting adophed by the assesses, 5 Tax cases 491{11:
12 Tax cases T40 (2] and 882 [3l. 1If for, purposes of practical
gonvenicnee, the Assessing Offiess ngrees to accept the system of
accounting adopted by the assessee for purpeses of ealenlating the
Tncoma Tax, that i3 a matber which only coneens him and the
agsensee so long ag mabbers arizsing thevefrom ave not referred for
arbitration to the Jaw Courts. What a law Gourt is eoncerned
with is the interpretation of the law, so far as it exigls and
affects the peints submitted for deeision.

In Gleaner Co., Lid. v Assessment Commiitee | 4] the
Privy Council observed as follows—

“Their Lordships have been referred to the practice of
the inland revenus authorities in this country under similar
provisions which appears to sanetion the practice of permitbing dehts
that are bad to be dedueted in the vear the loss iz sustainad, Their
Lovdships are unable to attach any weight to this practice. Tt may
be due either to a misanderstanding of the statuto or it may be that if
all the provisions of the various English lncoms Tax Aets were exant.
inad they might bear a different interpretntion to those that are now
before their Lordships, or again, the convenience of administration
may have suggested this form of ielief, Their Lordehips are unahle
to appreciate hcm the establicment cf this practice, althongh it may
be of leng standing, can afford them assistance inthe preser.t dispute.
It may however afford some esplanation of why the parbicular
poink has ‘never heen tawken in English Courts, alihough in one
or fwo cages to which attention has lieen called it may have bheen
relevanub for discussion,” 2
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* Lhat-cuse is also off fmportance, Lecause seetion 110, ol the
Jumnicn Ordivance® expressly included any debts in the income from
any t‘mde ezcept bad debts and doubtful dehts,

~ Qur law under Chapter 11T js similar in charactér to tha
Jaimaican ]u,w in that debtq are not to be dedmted in estimating " the
profits or income of a trade exceptmg bad and doubtful debts, the
only difference being that such debts are expressly mentioned in’
the Jamalcan law anc'{ they ause by impliestion in our section 9 (1)
td). Tt will also he seen that our, ldw ie expressly wor ded 50 a8
to make it diffevent fmm the Jamaican law as regards the year in
which bad or doubt[ul debts are to be deduetéd, probably owicg l:o' :
the 1udgment of the Priyy Counc:!

Chapter IV of the Incnme Tax Ordlnance relates to the
ageerfaimment of what is called the statutory  income of an assesses.
from eaeh souree which is te be ;the full amount of the profits or
income: which was derived by him.or arose or acerued to his benefit ,
from such soures during the year preceding the };éaf of assessment,’

Clmpter Vv }d\"* down rules for the ascertainment of the asses-
sabla income, nnd it is got by taking the assessee’s fotal statutory
income and making certain specified deductions. Chapter VI lays
down rules for the ascertainment of the, hamble income  which is
gt by ﬂeﬂnchmg from  the asseas'}ble income eerbain specified
deductions and Chapter VIT sefs nut the rutes at which the tax is
1o be charged on the tnxn}:ﬂ_e income. This seems to be the general
scheme by which income tax is to be charged m Creylo'n under the "
Ineonie Tas Ordinance. 1t will Le secn that the fax s to be levied
on not merely fvcome but also’ Yofits té be determined by the rules

laid down'in the Oriinance.. :
Mr. Pesera in suppént of his ar gument lfud grﬂnt stress on the

judgment of the I _u'.l Bench of Madras in the eiwse ol Secrefary fo
the Beard of Iigvenie,, Ineome - Taw, Maodvas v. Avunacholum
Chettiyar [5]. . £

*3 10 of the T.amaua. Tucome 'T‘ax ].:w», I‘»o. 24 of 1919, as am@ndl,d
h\ the loeome Tax Aniendmmt Law Wo. 89 of 1920, raads e follows—

o deducli‘uu in re:pm.l: of “fncome shall be ullowed in respoct of:-
(algny disbursements or exXpehscs ot being money wholly and exclusivelys
laid vut or expchduﬂ i atquirivg the i iucome ‘upon whu,h tha incgme tax,
15 payahble.. i

* {d) any dehits,except bad debts proved to be sch to the s_a.tisfnotjoﬂ of the:
Asgessment Committee and doubtful-debts to the extent that they ;are
reppectively estimated by the Asscssaieny Commities to pe bad.”
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But if thai eass is carotnlly examined it will be found  thaf
it i¢ against him. In the first place the Court was interpreting the
words of the Income Tax Act of 1918 and the Chief Justice laid
stress on the word “income” which appeared in seetion 3, the princi-
pal section which ereated the charge. He emphasi'zgd"' that it was .
the income which was taxed and that income meant actual receipts.
The Chief Justice quoted with approval Lord ESHER's judgment in

Grosham Life Assurance Society v. Styles [6] in whmh he stated that .
the balance on which income tax was charged was “the difference
between what was received in any three years and what it cost

to obtain those receipte.” The Chief Justice was of opinion that
this decision supported his interpretation that “raceipts’” meant
actual money received, Lord Esher made use of similar expres-
gions in the case of City of ILowdon Contract Corporation v.
Siyles [7].“How ean you carry on & busineses after you have
embarked your capital in the purchase of it? You must find
" mew money in order to pay the expenses year by year; bub ¢
then you do find money to pay the expenses year by year, and you
get the reciepts year by year and the difference betwyeen the ex-
penses necessary to earn the receipts of the year and the reciopts
of the year are the profits of the business for the purpose of
the income tax."”

Commenting on this very passage LORD STERNDALE M. R
in Hall. & Co. v. Commissioners of Inland Revenue [B] said
as followsi—"Of course the learned Master of the Rolls does
not there mean by receipts money which. is actoally received:
he means debts which will be received and which therefore on
theiv face value reguire an allowance for bad debfs”

1t will be seen by a referenna to that cise that there
was no doubt at all that debtz were to be included in reckoning
the profits and loss; the only dispute being whether the profits
were to be calculated for the year in which bthe $wo conbraets
were made or when the deliveries were made. LORD STERNDALE
gl ag follows:— ' As I have snid, tha’ short and simple ans-
wer to the respondent's contention is fhat these profits were
neither . ascertained nor made afthe time thab these two conbracts
wore concluded. Many contingencies might have happengd'to
prevent the realization uf profik which was antieipated
when the contracts were made. Many complieations might have
ovcurred that might bave produesd a different resnlt 1 tbink that
the respondents did right in the way thab they carried these profits
into their necounts; it is the ordinary commercial way of nomking



I] COMMR. OF INCOME TAXyv.E.M.A. R A.B.B. M. 95

up accounts, and in my opinion, it is the right way. It would be
wrong to earry into the accounts, ag profits of one year, the esti
mabed profits which would accrue in subsequent vears and which
might perhaps never be made at all.”

: ATKIN L. 1. in the same ease said as follows:—"The profits for
excesg profits duby are to be asseszel on the same basis as profits for
~irmcc:m) tax purposes, and the word ‘profits’ for ineome fax purposes
1s to be u_nd-ei"stood in acrordance with the words of Lord Halshury
in Gresham Life Assurance Co. v. Styles® ‘in its natural and
proper sense—in a sense in which no commercial man would mis-
understand’.”” Referring to a similar provision in the English law
to ours, Lord CLYDR, in Collins & Sons v. Commissioners of Inland
Revenue [7] * stated as follows:—*It is a general principle, in the

* computation of the annual profits of a trade or business under She

i Income Tax Aects, that those elements of profit or gain, and those
only, enter into the computation which are earned or aseerfained
in the year to which the inquiry refers; and in like manner, only
$hose elements of loss or expense enber into the computation which
are guffered or incurred during that year.” That was a case dealing
with excess profits duty but the law applicable was the same as the
law applieable o income tax and the English rules in Schedule
D to the Income Tax Act, 1918, are more or less similar to our provi.
sions, ab any rate, so far ag the fact that tax was levied on profiis
arising or aceruing from a trade is concerned and the fact that
deductisn was to be made with respect to bad or doubtful debts.

~ The Full Court decision of the Madrag High Court may be
- distinguished on the two grounds that the Indian Act of 1918 in
section 3 referred to ineome: although in section 9 the word
‘profits’ is used and the sentence is as follows: “the tax shall be
_ payable by an assessee under the head ‘income derived from busi-
ness’ in respech of the profits of any business carried on by him."
The other ground is that there was no provision in the Indian Act
for bad or doubtinl debts. It was owing to this decision that the
* law was tecast in India. The charging sections have been drafted
to make it clear that the tax is leviahle on inecome, profits and gain;
and by section 10 (3) the word “paid”’ means actually paid or in.
curred acesrding to the method of accounting adopted. DBy section
13, although the choice of the method of accounting is left to the

. % (1892) A.C. 809 at p. 315; 3T C 185 ab p. 188, The House of Lords revetsed
the decision of the Queen’s Beneh (24 Q. B. D. 500) and of the Court of Appeal
(25Q. B D.351). AKBAR 8. P. J, refers at p: 94 supra to the dictum of Lord
HESHER in the Courtof Appeal, 35 Q. B, D. 351 at pp. 854 & 855,
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. asSsessen, a disqret.i_on ig ‘yested in the ‘Income Tax -offieer o adopt
_. any ofiher mathod of nccounting it by the system adopter the: intome,
profits er giin cannot be properly deduced. el
So that it will he seen that the Madras ‘case ‘in. no way
supports the respondent’s contention, _On the -other :hand, the
* English authorities on rrovisions of law similar to ours are decidedly
in favour of the appellunt. In the cese of In re: The Spamsh
FProspacting -;Oompan;'.r'_ Limited  [10] ELETCH_E"E"-MQULTON L.:J.
in o judgment which has heen frequenul. quoted, explained what.
* profits meant in a busines_s The following is an estract:— i
: "To render tha ascertainment of the profits of a businesy
of practical use it is evident that the nssets, of whatever nature
they may be, must be represented by their money value. But as a
. tule these nssets exist in the shupe of things or rights and not in the
shape of moneay. The debts owed to the company may be good bad
or doubtful. The figure inserted to represent Stock.in-trade must'be
arrived at by a valustion of the acbual articles.. Property, of whatever
. mabure it ba, acquired in the course of the business, hasa value varying
with the condition of the market. It will be seen, therelore, that:in
almost avery item ol the account n'guestion of valuation must comain,
In the ease of & company like that with which we have to deal in the
. present case, thiv process of valuation is often exeeedingly dillicult
because the property to be valued may be such that there are no may.
ket quotutions and no contem poraneous sules or purchases to afford a
guide bo its value. - It 18 not b2 be wondered at, therefors; that'iin
Hiwuy 61ses companies that are managed in o conservative ‘manner
avoid tha difliculty thus presented and ébr.ltent themselves by refer.
ring ta assets of a speeulative type without ai_,t".emptingl to allix any
specilic vilue to them. ‘But this does nok in any way prevent tlia
- m: eessiby of regarding them as forming a pmt of the assets of the
rompany whieh must be included in the 6al'c1_11&ti0n by which dp
_ Yacto prolits are arrived at. Profits may exist in kind as well as in
cash.  For iustance, if a business is, so far as assets and liabilities
are concerned, in the same position that it was in the year before
with the excepbion that it has confrived during the year ta .‘*'3_(1_‘1.1."6
sCrie property, _:';qayl txl_iﬁirig ;-ights, which iti, had no‘b"_'m"_eviojt.iélyl_-
possessed, it follows that those mining rights represent the profits
~ of the year, and this whether or not ‘they nre speocilically valued; in,
the unnual rezounts,”, SRR i
- Tt i3 true that hesaid that the actunl profit and ldss accounts
of the eympany will not bind the Crown in nrrfiving_\.\h'i? the income

tax bo be paid. But e was referring principally. to the -habit .of

5

writing ofl liLerally for depreeciation.
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FLETCHER-MOULTON'S judgment was quoted with apgroval
in Kane v. Commassioners [11]: In Dailuaine—Ttlisker Distillerivs
Lid. v. The Commaissioners of Inland Revenue [12] Lonrp Crnypm
said; “Ik is elementary thab s profit and loss acsount is not an
sccount of receipts and expenditure in eash only; its purpese iy
to show how the business stands, for bebier or worse, on the
operations of the year.” To adopt any other interpretation would
be to nullify the intention of the legislature when it included
section 9 (1) (d) in Chapter III. Oune of the practical difficulties
is indicated in the dissenting judgment of SADASIVA AYYAR J.
in the Madras ease. I think it was to prevent an evasion of the
law in the manner indieated by this Judge that our law was
drafted.

A3 remarked by the Solicitor General, a inohey-lender
could so adjust his accounts as to escape liabiliby to be taxed.
It only actual receipts were to be taxed, he could incresse hig
capitial year by year by borrowing money and the interest payable
by him for such loans would automatically be deducted from his
assesssable income uuder section 13 (1) (a),s0 long as he complies
with section 13 (7); for, in my opinion, seetion 13 (1) (a) liv) only
applies when the mon.liahility to pay is absolute.

One other point was pressed on us in appeal, and as it was
urged ab length, I will briefly indicate it. The nssesseo was
carcying on the husiness of a rice merchant, in addition to his main
business of money-lending. The Solicitor General argues that the
Assessing Officer has a right, when taxing the assessee under ses.
tion 6(1) (), to consider his ineome from the interesi on loans under
head (6) (1) {e) apart, and then to bring it under (6) {i) (a) es part
of the profits of both aspeets of his business as money-ender
and rice merchant. If he is right in his eontetion, as he appears
g0 be from the opening words of section 9 (1), then by seetion
9 (3) the intersst due is to be reckoned, whether it is paid or
Nob, without any deductions for outgoings or expenses. And
there is provision in the sub-section for the deferring of the pay-
ment of tax and for the reduction of the assessment by the value
of irrecoverable interest, Mr, Perers argues, on the eontrry, that
the effect of seetion 47 is o make saction 9 {3} inapplieable
when the assessment is made under section 6(1) {a). But the
words of sestion 47 say thab when any provision relates exprassly
to any particular source of profits or income mentioned in sec-
tion 6 (1) that provision is not g apply to the deberminition of
any profits or in:ome which is assessable ani has been assessed
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as falling within any other source mentioned in that sub-section.
The Solictor General repiies that, when heapplied secbion 94(3),
he did so only with reference to section 6 (1) (e) and that it was
affer such application the profifs swere determined under sechion
6 (1) {a) with reference to both aspects of the assessea’s business.

The gquestion is noft free from doubt. In favour of Mr,
Perera’s argument is the faet that under section (9) (1) all out-
goings and expenses are to be dsducted, but under section 9 (3)
no deductions are to be made for outgoings and expenses. Thera
will be some practical difficulty in giving effect to these contra-
dictory provisions whers two or more branches of the business
ara carried on by one staff of employees, but that is nob a mat-
ber which affects the interpretation of the law. The fact thab seo-
tion 9 starts with the words that the section is “subject to the
provisons of sub-sections (2) and (8" shows, I think, that the
draftsman contemplated a business heing earried -on with dif-
ferent soutces of profits enumerated under seetion 6 (1).

There are many companies partieularly insurance companies
which invest their savings and profits on investments. Can ib
be said that section 9 (3) only applies to an ordinary investor?
Ii so, why did the draftsman say that -section 9 (1) which seems
fo apply mostly o those engaged in & trade, business, profession,
vocation or employment, ig to be subject to sub-sections (2) and (3)?
I-am inclived to agree with the Solicitor General's wiew. It
makes no difference if the assessee carried on solely the business
of lending money, for in that case the Crown has the choice of
agsessing him either under head 6 (1) (a) or 6 (1) (e), (2 Tax Cases
172 [13]; 6 Tux Cases 376 [14); and 8 Tax Cases 15 [15]).

If I amn right, this will be an additional reason for the
.opinion 1 have already expressed that the decizion of the Board
of Review was wrong. The appeal will be allowed with costs
incurred in this Court, and the deposit of Rs- 80/- will be paid
to the revenue and will be reckoned as part of the costs the

assessee is ordered to pay, The assessment will, therefore, stapd
ab Rs. 79,830(-

MAARTENSZ J.—— I agree.
Appeal allowed. Assessment affirmed.
[Proctors for the Commissioner of Income Tax-appellant:

F. I, de Sarom and C. 7. de Saram. Frocfor for the assessees-
respondent: . T. Ramachandra].
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INOTE :—1It will not be possible in the short space available-
here fio discuss at length the several guestions that arise from the
judgment of ARBAR 5.P.J., with which MaARTENSZ J. ag.eed. Our
comments may be suminarized under two heads.

A, Is there a warrant under the Ceylon Inccme Tax Ordi
nance for taxation under alternaiive heads? The decision of the
Bupreme Court is, in etfect, that there is such a warrant,

B. s interest which became due to 2 money-lender during
the yeur precading the year of assessment in the course of his busi-
nesg in Ceylon, but whieh rzmuinsd unpaid, tasable? The deeision
of the Supreme Court is that such interest is chargesble with tux
provided there is a reasonable cerbainty of its recovery, in other
words, if 1t 15 a good debt. :

A. Istheve a warvani under the Ceylon Ordinance for tax-
ation under alternative heads? : B

A perusal of the srgument adduced by the learned Solicitor
General and adopted by the Court, particularly the three Hnglish
cases relied on in suppert of this argument, viz , The Seottish Mortgaye
Co. of New Mexico v, Me. Kelvie (13), The Liverpool & ILondon &
Giobe Inswrance Co. v. Bannett (14), and Rosyth Building & Hstates
Co. Lid. v. Hogers (15, suggests that the Court applied what is
known in the Hnglish Tiuw of Incoms Tax as the rule of Orown’s Op-
tion, The reader is referred for a proper understanding of this
principle of Eusglish Law to the Editor’s monograph, Crown's
Option®.

The rule has a particular reference o the peculiar strucbure

. of the Income Tax Acts of the United Kingdom, whereby all income
is classitied under 5 Schedules and the ineome falling under one of
them, i.e,, Behedule D, is further classified under 6 Cases. It is to

these Cuses the right of option extends, and, as applied to them, the
rale may be stated thus: -

‘If the words of the Ack plainly make the subject taxable under either
of two Oases and be iz agsessed under one Case, it is no defence for him fo BOY
that he is also assessable under the other, and unless the words of tha Act
are not plain...... the subject cannot pray in aid the interpratation of the Act
in favour of the subjeot so as to require that be ghould be tazed under the
Ouge which is least burdensome to himself,” *#*

Reference may he made also to Dowell's Income Taz Laws.}
9th Edn., pp. 543 et sequa and Konstam's Law of Inecome Tag, 11

* Crown's Option : ID.nss the Doctrine apply to Cegylon Income Tagt
by K. Satia Vagiswara Aivar [Cevlon Law Pablishing Co., Colombo]. the-

first of & series of monographs entitled STUDIES IN JEYLON INCOME
TAX TAW,

#¥ Per HAMILTON J. {later Lord SUMNER) in Liverpoo! & London
& Globy Insuramee Co. v. Bennstt, at p 360 of 6 Tax Cases, See also per
Lovd DUNEDIN (now Visecount) in Revell v. Edinburgh Life Insurance
Company, (1908) 5 T.C. 221 at p. 296,

t The Acts velaiing fo tie Income Tax by Stophen Dowell M A., Ninth
Edition by I M. Smyth, [Butterworth & Co,, London].

i+ A Treatise on the Daw of Inceme fap by B. M, Konstam K.C.
[Btevens & Buns, Ltd . and Bweet & Maxwell, Ltd., London ]
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6th Edn., pp. 111 & 112, and the cases thersin cited. See also
Fry v. Salisbury House Hstote Lid: (1930) A.C. 432: 15 T.C. 966
and Simpson v. Grunge Trust Ltd, (1935) A.C. 422, where the
Crown’s right of election under the English Acts is clearly defined,

Mr Raymond W. Needham K.C. discusses, in his Income Tax
Principles,§ the question whether the doctrine of option is
sound as a matter of basic principle and ccmes to the conelusion:

*“The dootrine that the Crown oan elect batwaen one Case and anobher
of Schedule D. presupposes that the Cases ars not exclusive of each other in
their content, and that the same subject matter can fall within more than
one Case. This basic supposition ig, it is submitted, wrong; and if it is wrong,
then the whola dootrina o€ the Crown’s option, th, primary part of it, not less
ihan its extension, may have to go, notwithstanding its anbiquity.”’§§ -

The reader is also raferred to Chapter VIII, pp. 27 to 34 -of
Crown's Opiion, supra, where the view is submitted that there iz no

warrant in the Ceylon Ordinance for tazation under alternative
heads, '

As regards the 3 English cases followed by ArBAR S.P.J. in
this part of hig judgment, the Scolitsh Mortgage and Liverpool cases
only estiablish that, ag bebween the 6 Cases of the English Aets, the
Crown has, in appropriate circumstan es, the right to elect the Cuse
under which they will lay tha charge, while the Rosyth case, to the
extient that it decided that the Crown could opt between the 5
Schedules of the English Acts, was held by the House of Tords in
Pry v. Salisbury House Hstate Litd., (supra), to have been wrongly
decided. ' :

The contenbion ol the learned Solicitor General that the
Crown in Ceylon has, when nssessing a money-lender, the right “to
eonsider his interest on loans under haad 6 (1) (e) apart and then to
bring it under 6 (1) (a)} as profits” of his business is ezamined in
the monograph Crown's Option, supra, Chapter IX, pp. 35 to 45,
with pariicular reference to the origin and seope of 8. 47 of the
Oridinance.

A perusal of paragraph 7 of the CASE STATED, p. BT snpra,
will show that the assessment was made under 8. 6 (1) {a), profits
of business. On appeal, the Assistant Commissioner treated
the income as f21ling under 6 {1) (2) and applied the principle of
what is now sub-section (3} of 8. 9 to the assessmenb. Befors the
Bourd of Keview, the taxing atuthority conceded that the income
was not to be treated as falling under 6 (1) (e), while before the
Supreme Court, the Crown fell back on 6 (1) (e},

Apart fror: the unambiguous language of 8. 47 of the Ordi-
nance, the position taken by the Crown in the case under review is, it
is submitted, not in accord with English law—saee particularly
Pickles %, Foulsham, (1922) 2 K.B. 413; afirmed (1924) 1 K.BB. 323
(1925) A.C. 458. :

The principle enunciated in sub-section (3} of 8. 9 of the
Ordinance is based on the practice of “confingent assessment” adop-

§ Gee & Co. (Publishers) Ltd.; London. §§ at p. 4.
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ted by the Inland Revenue of England ..t the time of the drafting
of the Ceylon Income Tax Ordinance. Thers is a passing reference
50 this practice in the Judgment of ROWLATT J, in Liegh v, Inland
Bevenue Commissioneys, (1924) 1 K.B. 78. In Lambe v, Inignd Leve-
nue Commissioners, (1984) 1 K.B. 178; 18 T.C. 212, the Dringiple
is alearly illustripad and held by FINLAY J. to be illegal.

“Thera are many companies,” says AKBAR S.P.J., at p. 98
sUpre, "pm*ticular]y insurancs companies, which invest thejr savings
and piofits on investments, Uan it be said that 5.9 (3) only applies
to an ordinury Investor.?” TIf His Lordship meant to convey thaf
the rule of computation emhodied in . 9 {3) applies to insurance
companies, His Lordship’s view, it is submitted, ig untsnable, in
view of the special provisions of S, 49 of the Ordinanae governing
the ascertuinment of the profifs of insurance eompanies.

B. Is interest which fell dueto a money-lender during the
Year preceding the year 6f assessment in the course of his money-lend.
1 husiness in Ceylon, but which remained wnpaid, liable o be
charged with taz, if theve is g ceriainty of the recovery of sich
snterest?

It is difficult to deal with this question in an ineidental

manner buf the tollowing suggestions gre submitted with due res-
Pect o the decision of the Court in the ease under review;—

1. The profits or income of a money-lender fall under sogrea
6 (1) (a) of the Ordinance, and not undey 6 (1) {a)—see the Depart-
mental view stated in paragraph 4 (c) of the SrTATED CASE in
Halim Ba: v, Commiscionay of Income Tax, page 25, supra. Also
the dictum of ROWLATT J, in Butisr v. Morgage Company of Eaypt
Lid, (1927) 1381, 1" 228 affirmed (19928) 139 L.. T 99 13 T o,
803 and the cbservations of Siy John Houldsworth Bhaw, Solicitor
of Inland Revenue, and T Mae Donald Baker, Asst. Solieitor of
Inland Revenue, in thejr chapter on Income Taz in 17 Halsbury
(1935 Edn), Arvi. 391, p. 190.

2. AKBAR 8 P.J. coneedes (at p. 95 supra) “that the Eng.
lish Rules in Sehedule D. o the Ingome Tax Act, 1918, are more oy lass
similat to our provisions, at any rate, so far as the fact that tax
was levied on profits artising or accruing from a trade is eoncerned
and the fact thy deduetion was to be made with vespect to bad ar
doubtful debts,”

By 8. 511), in the case of o resident person, profits, wher-
ever arising to him, are linble to bear the tax, while, under S, 11
(1), profits or income derived by him or which arose or acerted  to
his benefit from any of the 8 sonrees ol income enumerated in S,
6 are taxable, Ss. 9 & 10 lay down riles for the “ascertainment of
profifs or income”, Sub.sections 2 & 3 af 5. 9 provide spacial rules
for computing profits or income fram rent and interest. Exeapt as

* What follows i g summary of the sonclusions contained in_ the
Fditor's monograph Tazable Profits or [neome which will be publishad
shorily as the secondg of the series Studies 1 Ceylon Income Taz L .
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provided in thess two sub-scetions ¥* sub-seetion (1) of 8.9 defines
what expenses shall be allowed as deductions from the profits, while
€. 10 enacts that 10 classes of expenses are not allowed as deduetions!
The test provided by sub-sestion(1jof 8. @ for an allowable deduction
ig that it should be an outgoing or expense incurred inthe produc-
tion of the profits or income. Such outgoings or expenses include
7 categories, of which 9 (1) (d) is as followsi—

““fd) such sum sa the Commissioner in his discration considers reason.

able for had debts incurted in any trade... swhich have becoms bad

during the period of which fhe profits ave being ascertnined and for

doubifnl  debis to the extent that they are stimated to havo become

bad during the said period...” Y

3. Before we eomment on the stereture and significince of

the rules contained in Bs. 0 & 10 of the Oudinance, reference may
be made o the eorresponding provisions of the Ewnglish At of
1918, ;

Rule T of Sehedule T states that tax under this Schedula shall
he chargel,in the case of o vesident person, in respect of the nnnual
profibs or gning avising or acerwing to him. wherever the properby
may be sibuated or the trude ete. is carried on,

The Rule applicable to Case T states that the tax shall be eom-
puted on the full amount of the balance of the profits or goins,
while Rule 1 of the Rules applicable to Cases T & II states, in
elause/1), that “the tax shall be eharged withowt any other deducticn
than is by this Act allowed,” Rule 3 onacts: 3

2. In compubing the amount of the profits or gains to be charged

no sutn shall be dedneted in respect of—

{a) Any disbursements or expenses nob being woney whelly and
exclnsively laid out or expended for the purposes of the trade....

[Note the similarity of langunge in the prohibition eontainad
in 8. 10 (5} of the Ceylon Ordinanve, Seeslso per Lovd PARKER of
Waddington in Tsher's Wilishive Biewery Litd v, Brauce, (1215) A, C.
433; 6 T.C. 399, at 458 of the Appeal Cases.]

This iz followed by 12 eategories, bto m, of deduetions
prohibited with certain exemptions, The rules contained in S8, 9
{11 and 10 of the Cevlon Ordinanee are similer in language and prin.
ciple to the provisions of Rule 8. Cluuse {7} of Rule 3 is important
and may be quoted in full:- :

“ri) anu debts, ercept bad dehts proved fo be such to the sutizface ;

tion of the Commissioners and donbifal debis fo the exient thaf hey ave
respectively estimatod o be bad .7

#5 8 9 (1) of the Ordinance reads:—'"Sabject to the provisions of
sub-zections (2} and (3}, there shall 12 deducted,. ......all outgoings and ox.
penses ineurred...in the production of (profits or ineome)”? AKBAR & P
construes this to mean {seo p. 98 supral that, in the ascerfainment of profits
of business, this gemeral prineipls may bewodified by sub-sections (2) & (3},
It is submitted, however, thab the contexh suggests that the rules eontained
in sub.sections (23 & (37 ave spacial rules applieuble to the respective niubject-
mutbers thevein dealt with and do not limit in any manner the prineiple of
sub.gection {1) which alwars apnlies to lhe computation of profits of business.
See, further, Crown's Optian, snpra, oo 46,
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4. Commenting on Rule 3 above of the English Aer Tord
SUMNER ohserves in Usher’'s Wiltshive Brewery Lid. v. Bruce
(supra), at p. 467 of the Appeal Cases:—

“The elfeck of this strusture, T think, is this, that the direction fo
compube the full amount of the balance of the profits must be read as subject
to gertain allowances snd to certain prohibitions of deduetions, but that a
deduction, if there be such, which is neither within the terms of the prohi.
bition, nor such that the expressed allowance must be taken as the exolusive
definition of its arew. is to be made or not to be made according as it iz or is
nob, on tha facts of the case, a proper debit item to be oharged against the
incomings of the trade when computing the balanes of profits of i

As Lord PARKER of Waddington said in the same case, at
p. 458 of the Appeal Cases . —

Y"The expression * balance of profifeand ening’ implies, ag has often
been pointed out, something in fhe nature of a eredit and debit account, in
which the receipts appear on the ove side. and the costs and expenditure
necessary for exrning these veceipts appear on the other side. Tndeed, vwithoub
such aeconnk, it wonld he impossible to ascertain whether there were really
any profits on which the tax could he assessed 7

Bee, further, on this question {1} Qoltness Iron o, v. DBlack,
(1881} 6 App Cns. 315; 1 1.0, 287, per Tord BLACKBURN af p. 334
of App. Cas: (2) Gresham Tife Assurance Seciety v. Stulas, (1892), A0,
300; 8 T.C. 185, per Lord HALSRURY L.C. at p. 314 of the Appenl
Cases and per Lord HRERSOHELL at p. 323:(3) Strong & Co. v. Woodi-
feld, (1906) A C. 448. 5 T.(), 915, per Tord LorERURN L-C. nt p.
452 of the Appeal Cases: (4) Steveny v. Boustead & Co.. (1918) 1
K.B. 882, per SoruTTON L.J. at p. 890: (5) Lothian Chemical O,
Litd. v. Rogers, (1026) 11 T.C. 508, per Tord President CLYDE, at pp.
520 & 521, (6! Basebank Printing Co. Titd. v Commissioners of Inland
Rerenue(19258)) 13 T.C. 864, per Lord President OT.YDE, ab p.874 and
() Naval Colliery Co. Ltd. v. Commissioners of Inland Revenys, 12
ML AT

Tt ig submitfed that the prineiples enunciated in the FEnslish
decisions referred to ahove for the deterniination of “‘the balanes
of profits” of a business apply in their entirefy to the Cevlon
Ordinance, particulorly to the provisions of Ss. 9 & 10. Two matters
are treated ns fundamental in all the above decisions, (i) the pre-
paration of “something in the nature of a dehit and credit account.”
(iil the enumeration of what are proper items to be entered on the
debit side. Bub neither in the English Acts nor in the Cevlom
Ordinanze have we a definiion of what items may properly be
entered on the credit side of the account. Tn other words, there is
no statutory definition of whut are ‘trade veceipts, though we have
statutory directions for not deducting cerfuin ‘trade espenses.

5. AXBAR 8.P.J adopts,at p. 91 (supra), the Solicitor Gene-
ral's argument that becauss sub-section () of section 9 (1) of the
Coylon Ordinance provides lor deductions for bad and doubtful
debits, good debis must be ineluded on the eredit side of the assesses’s
account. The principles, it is submitted, enunciated in Hdinburgh
Life dssuraincs Co. v, Lord Advecate (1), Glourester Railway Car-

viage & Wagon Co. Lid. v. Commissioners of Inlund Revemne (9,
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Inland Revenue Commissioners +, Stevling Trust Ltd. (3), and
followed by ARBAR S.P.J.- we may also add Glenboig Union  Firve
Clay Co. v, Inland Revenue Commassioners, 12 T.C, 427 and Doughiy
V. Commissioners of T wes, (1927) A.C. 327 merely prove, as pointed
outi by the learped writers in 17 Halsbury, Art 221 thut the method
of book-keeping adopted by a person is not conelusive in the matter
of calculating profits either for or against the person charged.

As was pointed out in Pundit Pandurangh v. Commissioner
of Ceniral Provances, 9 Indian Tax Cases 69, “mere entries in books
of acecounts for the purpose of calculabing the profite of a business
are not by themselves conclusive and the guestion what constitutes
reeeipts for the purpose of Income Tax is a question of law,”’

6 The question then for determination in this cige is whe-
ther interest which became dne to » money-lender during the year
preceding the year of assessment, bub remained unpaid, iz a trade
receiph, even if such interest were a good debt,

Tt is respectfully submitted that the error in AKBAR S.P.Js
view arose out of a failure to appreciate the fact that when the
English Acts and the Ceylon Ordinance speak of had debts, the refe-
rence is to the bo il dabis of the husiness . As RowrATT J. points
out in Curtis v. Oldseld Tid, 133 L./T. 299; 9 T.C. 319 :—_

“When the rule speaks of & had debt it means a deht which isa debt
that would bava come into the balance sheet ag a freding debt in the trade
that iv in qu:stion and thab it is bad. It does not really mean any bad
debt which, when i was o guod debt, wonld not have come in to swell the
profits’”

Stating the matter in another way, the erueial test is whether
unpaid interest, though a good debt, is a tride-receipt in the ease
of & money lender’s husiness, In Smiles v. Austvalasian Mortgage
Agency Co. Lud,, (1888), 2 T.C. 367, it wns held that where a coneern
carries on the business of making fluctbuating advances of the nature
of banker's advances, amounts recesved for the 4se of the money Aare
trade.raceipts, Again, in Bennett v, Ogstom, (1930}, 15 T.C. 374
ROWLATT J. said:— “T think when you denl with intersst as @ recernt
of @& trade, vou must deal with it vear by vear, and the interest, as'
2 comes in an the year, is recerpt from the trade.” See in this con-
nection also (I) Grey v. Tiley, (1832), 16 T.C. 414, CA. (2) Leigh
v. fnland Revenne Commissioners, (19925), 1 K.B. 73, 11 T.C. 5590;
(3} Lambe v. fnland Bevenue Commissioners, 11984) 1 K. B. 178: 18
T.C. 212 and (4) Dewar v, Inland Revenuwes Commissioners, (1935,
2 K.B. 351, O.A.

] 7. TFinally, a reference must he made to the decision of the
Privy Couneil in ~¢. Lucig Usines £ Estates Co. v, Golonial Preasirer
of St. Lucia, (1994) A. 0. 508 which, ihough ecited by res- :

* Book.debtz are “sueh debts a3, in the ordinary conrse of carrying
on business, would ba entered in hooks, althongh not actually antered,.”
Shipley v. Marshail, 32 L I.C.P. 958, Sce also'per Lord BAND abp. 693 in
Dailuaine-Talisker Distilieries Ltd. v. Commissioners of Inland Revenue,
{(1980), 15 T.C. 6:5.
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pendent’s Counsel, is not deslt with by AkBAP & P. 7. This
ease arose unhder the Income Tax Ordinance of 1913 of 3t Lucis.
By section 3, "Every person seceiving income or to whom income
shall acerve shall, in respect of such income, pay an annual income
tax.” By section 4 (1), “the income in respect of which income
tax is imposed”’ by the Ordinance shall include 5 categories, of
which category (o) is as follows:

“{a) Incoms arising or accruing to any person residing in this Colony
wooderived from the unnual profits or gains of or in respect of or from any

profession, trade, employment or voeation, whether tha same shall be ras.
peatively carried onin this _olony or efsewhers’’ :

The langusge emploved in the ahove section of the S6 Tueia
Ordinance is identical with the relevant provisions of the Cevlon
Ordinanee and the English Acts and sub. seetion 3) of section 4 of
the former Ordinance enscts, bithe same way as zeetions 9 & 10
of the Ceylon Ordinance, thet:—

#{3) No deduction shall be ailowed for any sum emploved or intond-
efl to bo cmploved as capital, aor for any disbursements or ewpensay wfint-
soeuar not being wmoney wholly and erclusively laid out or ewpended in
acquiring tie income upen which incomwe tax is payable.”

The question that the Privy Council had to decide in the
8%, Lueia case was whether interest which {ell due to the appellants
in 1921 was incomie which arese and acerued to thom in that year
and the Judicial Committee held that it was not such incore and,
therefove, not liable fo besr the charge. TLORD WREXNBEURY who
gave the judgment of the Commititee said:

“The words ‘income ariging or aceriuing' aro not equivalent to the
words debis orising or aceruing... 1t is said, and truly, that a commercial
company, in proparing its hajance sheat and profit snd loss apcount, does
not confine ilself to itgactnal veepipts—does nok prepare amers cash account
—hub values ils hook debts and its stoek-in-trade and go on and ealoulates
its profits accordingly. From the practice of commerce and aceounbints
and from the necessity of the eass, thig ia so. But thisis far from establish.

ing that incoms ayises or accures from, as above instanced, an juvestment
which faila to pay the ipterest duo ™

It is sabmitted that sueh a definite prenoucement of
the Privy Council on what are identical provisions of the 8t. Lueia
Ocedinance should at least have been considered by the Supreme

Court,

The ciicumstance thut the St Tueia Ordinanee vses the word
treome in ralerence to trade emphasizes that prodr attracts tax
only to the extent that it is income and that it is fallacious to
argue, us was done in the cage under reyiew, that the Ceylon Ordi-
nanee has, by the use of the words “profits and. income,” cash tho
net wider,

It is necessary ab this point to make a reference to Gleanor
Company Lid. v. Assesswment Commttee (4}, a decision of the
Privy Council on the Inecome Tax Law of Jumaiea from which
ARBAR 8. P.J. has derived support to the wview that good delis
should be included in the ircome lrom a money-lending business.
The EBrst observaticn which we submit in vegnrd to this case
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iz that the appellant company eawrried on the business of newspeper
proprietors in Jamaica, the essentinl nature of which is quite different
from the business of money-lending. What may he proper trade
receipts in the one will not be such in the other, In the case ot the
newspaper trade theapnual profits or gains of the frader, as was poin.
ted out by Lord BUCKMASTER, are vot properly measured by con-
sidering only the meneys taken. There must, in the profit and loss
aceount of such & business, be an examination of the debte and a
enrelul distinction hetween thinse thab ars good, deuhtful and had,
But this, we subroit, is fav from saying thal meney due to & money-
lending business by way ol inferest must be insluded ns a trade
receipt. In the latter class of husiness 5he right test is that sugpested
by RowLATT J. in Bennert v. Ogston (supral, a decision primarily
relating to the assessment ol the lvading profits of a money-lending
businsss.

Tt has also to be mentined that the decision in the Glegior
Company case wns cited by eounsel for the respondent in the
St. Lueig cage, fo thab the decision in the lutter was pronouned
after a due consideration of the principle enupeinted In the
[oimer,

8. Axepanr S. P.J. diseussed the Full Beneh desision of the
Madras High Court in Board of Revenue v. drunachalam Chetlipar
(5) cited by respondent’s Counsel and eame to the conclusion fhab
this case did not help the respondent. The decision of the Covriin
that case was that interest which accrued due to a money-tending
firm in the year of pecount was not assessable, under section 9 of the
Income Tax Ach of 1218, as profits of the husiness, unless it was re-
coived or realized in the vear of account, ARBAR 8 F. J., it is sub-
mitted with respect, is under a misapprehension thaf the deeizion
of the Madras Court related to the word ‘ineswe cevurring in 5. 3
of the 1918 Achand not to the words ‘profits of husiness’ oceurring
in 8. 9 of that Act. The rolevant provisions of the Tndian Act of
1918 are set down below:

8. 8 (1) “....this Act shall apply to all ineome from whateyer source
it is derived if it accrnes or avises or is received in British India.”

8 6 /1) “The tax shall be pagable by an assessee under the hend
‘income derivad from business’ in respeet of the profifs of any business aar-
ried on by him,

{2} Buch profits shall ba compubed after making the following
a]luw?nces. in raspect of sum paid, or, in the case of depreciation, debited,
namely,”

[Hore follow 9 categories of allowalls deductiong in respact of rent,
rapaird, capital borrowed, insurance preminms, depreciation, ohsolescence of
machinery and lastly,]

“fix) ..any erpenditure (noi being in the natuve of eapitul expen-
diture’ incurred solely for the purpese of earning suell gprojifs

A perusal of the above provisions. it is sulmitted, negatives
the force of the argument that the decisicn of the Madraz Comurt
dees not apply to Cexlon, on the ground that the decigicn did nob
interpret what are ‘profits of business.” It also negibives the second
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reason for which AKBAR S, P.J. held that the Madras decision
did not apply to Ceylon, namely, that thera was no provision in
the Indian Aef for bad or doubt'ul debts, It is submibled that the
9 sub-clanses of section 9 of the Indian Act of 1918 [R. 10(2) of
the Anh of 1922] definz the alloseablo businass deductions, Bad delbts
are allowable under sub-elause (ix) of o fion Y of the 1918 Act—
Vide Suniarom on The Law of Tneoms Tax (83 Ydition), pp 545
et sequa, and fuwdign Income Taz Manual, Vol. 1, 8rd Edition,
Para 37, Ttis elementary, however, that where the eash system of
aezounts is adopted by tho ascessee, thers em be no bad debis
aither under the Indian Act or the English Act or, for that matter,
under any other taxing ctatutes.

Norars losses on loans made in the esuise ofa money lending
business freated as had delts in their proper sense: they are losses
of circulating capital and as such allowable deductions, see Rerd’s
Lrewery Co. v. Male, (1891} 2 Q. B, 1; 3 T. C. 279.

It may also be observed that there is no reguirement under
the Inalish Acts that an assessee should keep his decounts under
one of the fwoaecepted systems of book-keepine, viz., cash and mier-
cantile accounts, and not the other— Vide Konifam’s Lom of
Inecome Tar, Gth Edition p.119 and Suelling's Income Taz FPractice,
&th Dditien, p. 14,

9, “Another observaiion made by AKBAR S F. 1. is. i is

respeetlully submitfed, ineorrect The learned Judge exprosses the
view, af pp. 95 & 96 supra, that the Indinn Act of 1918 was amend-
ed in crier “to make it clear that tax is leviable on jucome, profits
and guin", svgvesting, therefore, that proft was not in the ambit of
0o 18918 Aet Though, no doubt. the decision of the Madras High
Gourt led to the revision of the 1918 Act, the ohject of the revision
was diffevent, for which se: purageapl 3 of the “Sfatement of Ob-
jeets and  Reasons” of the 1992 Act, (Appendix VII, Sundaram's
Lawof Tncome Tax) In Furan Mal v. Commissioner, (1924) 2
Indiay Tax Cases 236, which furned on the question whether un-
raalized inferest was profit, MARTINEAU J. followed the Madias
case of Soard of Revenne v. Avamochalam Chetty (51 and pointed
out: The addition of the words “profits or gains’ (in the 1992 Aet)
makes no differonce as lar as the matter hefore us is conearnsd.

It is necessary ab this stage to refer to a distineticn which
AxBAR SP. J. draws hetween income and profits while dealing
with the Full Bench decision of the Madras High Court. (see p. 95
supra). There is no doubt a difference in concepb between the two
terms. Pro't is the balane: that remaing after setting off the debit
side of the ceronnt agninst the e-edit side, ibis in other words, what
remains after deducting the expenses of a trade from its incomings.
What remains is the trader's ineoms, what be cun legitimately take
for his wse and enjovment.  As far ag Liability to tax i3 concerned,
At 14 met all profivs that will bear the tax, but only that portion of
it which is the trader's income, Sec in this connection the defini-
tion of ‘income’ in 5. 3 of the Income Tax Taw of Jamnivar—
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“The expression 'income’ means ‘net income.” mamely, the
sum remajaing after deducting the expenses, it any, of acguiring
the income, .ncluding the necessary expensecs actually paid in CATIY-
ing on any husiness or trade, but not ineluding personal living or
family expenses.”

10. Tinally, the dictum of FrErenEg-Mourtoxn L. in
Re: The Spanish Prospest ng Go Litd. (10) 15 adopted in itz entireby
by AuBAR 8P J. To begin with, this ¢ise arose in liguidation
proceedings of a‘company in which 2 persons had agreed to serve
the campany at a fixed sulary which they werae not entitled to draw
excent out ol the profits.  The queshion was what were fhe profits
of the company and whether it inzluded esrbain dehentures aupearing
as unvalued nsssta in the half-vearly balunde sheets. The method of
computation of profits lnid down by FLETCHER-MOULTON L.} in
thiz ecuse was admitted by the learned Lord Jusfice himsell us
totully unsuited for the ascertainment of profits for income tax
purposes. “The balance sheeb,” as pointed out by NAPIER J., in the
Madras case of Arvmnchalam Chetty {5), “mush, of course, contain
o valuation of the whole of the property of the undertaking inclu-
ding, as stated by the learned Lord Justice, debts owing to the
com puny, good, bad, or doubtful. It must also include debts aceru-
ing due, and on the dehit side must be plaesd debts considered bad
or doubtful. One may venture to doubt whether many ol the
trading sompanies do, in faeh, prepare their statements of profits in
the year in the manner suggested by the learned Lord Justice. 1t
is admitted]ly not the method contemplated by the Companies Act,
| Vide, on this poinb, 8s. 40 & 41 of the Joinb Stock Companies
Ordinance No. 4 of 1861 and clauses 70, 71 and 72 of Table C. Also,
clause 194 of Table B. of the Joint Stock Banking Ordinanee 1897;
see, also, Buekley’s Law and Practice under the Companies dels,
11th Edn. pp. 751 et segua, where the loarned amthor stabes that
“the credit balance of a revenue account is applicable for divi-
dend.” |

The wnsuitability of the methed of eomputation of profits
enunciated by FLETCHER-MotuL1oR L.J. for insome tax purposes
was pointed out in Naval Colliery Co., Ltd. v, Commissioners of
Tntand Revewwe, (1926), 136 LT, 28 |K.B.; (1998) 138 I.T. 493,
[F1.0.1:12 T.C. 1017, in very much the same terma‘as those used by
NAPIER J. in the Madras case, see particularly per LORD WAR-
RINGTON av p. 597 of 138 T.J—"The learned Lord Justice
(FLETCHER-MOULN0N) was dealing not with o profit and loss
gcconnt for the purpose of in ome tax but with a balance sheat
intended to show vhe actual fnaveial condition of a business ab the
end of & business yvear.”

L.ORD WARRIKGTOX also explained earlier in the same page
that what might be a proper item in the balanee sheet mighb nob
be a proper debit item in the profit and loss account for income
tax purposes. This dictum is, it is submitted, equally true of
oredib items. A debt due might properly be entered in a bulance
sheet, but not on the eredit side of a profit and loss account, unless
it be & Look debb which appears in the revenue uccount of the
trade ar business,
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.« Another observation made by ARBAR S.P.1. is in tegard fo
the judgment of SAVASIVA AYYAR J, in tho Madras eass. This
lesrned Judge did not really dissent from the other jadges who
heard the case. All that His Lordship held was that unpaid inter.
est would be faxable, though not realised, if it came so completely
under the ussessee’s control that by an act of his will he eould receive
it in cash- without greater trouble than is involved in drawing money
from his banker. This view is in aceord with Hnglish law. See
Simpson v. Eaecutars of Bonner Maurice, (1929) 45 T.L.R, a81: 14
T.C. 580, C.A. Nor did SADASIVA AYYAR J. suggest, it is sub-
mitbed, that, under the 1918 Act, there was the possibility of evasion
of tax. All that this learned Judge said was that ‘it iz advisable
that the legislature should periodically try to remove anomaslies
and difficultiss of inberpretution by amendments of the Act exprassed
in clear and definite language,” (p. 80, I.L.R, 44 Madras.) -

11. The Solicibor Gensral's argument in the case bhat a
money-lender will increase his capital year by vear by borrowing
money if only his actual receipts were to be fazed appears to have®
appealed to AKBAR S.P.J, Tt is not clear by what manipulation of
figures amoney-lender can achieve such a result. Nor ean, it Is
submitbed, any inference vesulting in liability to tax be justifiably
drawn from the eircumstance that under sub-section (1)(a)of section
13 of the Ordinance, the assesses is entiled to claim an allownce for
interest payable, not actually paid, by him.

12. The cases of Hall & Co. Lid, v. Inland Revenwe Com-
missioneis (8), Collins & Sons Ltd. v. Inland Revenne Uommissioners
(9), O'Kane & Co. v. Inland Revenune Uommissioners {(11), Duilnaine
T'alssker Distilleries v. Inland Revenie Commissioners (12), were all
relied upon by the Courb iz support of the deeision. The case of
Hall & Co. related to an assessmenb -of excess profits duty and
the determination af the accounting period was vital. - The Court of
Appeal reversed the decision of RoWLATT J. who had adopted the
. principle enunciated by FLETCHER-MOULTON L. J. in The
Spanish Prospecting Co, case, and held that profits on the purchase
and sale of control gear ought to be inecluded in the aceounting

. periods during which the deliveries of goods were effected, and not
in the pre-war periods during which the ccntracts were made, The
dictum of YOUNGER L, J. in this case [at p, 150, (1921) 3 K. B} is
important: "“'The only proper way in which the profits arising from
the working out of this contract ought to be brought info account is
to ascertain them as and when they are realized.”

Tt has also to he menbicned that the passage from the judg.
ment of LORD STERNDALE M. R. in the Hall & Co. case has to be
rend with the qualification, that His Tordship himself [at p. 153 of
3 K. B adopts the principle Jaid down by Esper M.R. in City of
London Contract Corporation v. Siyles (2), viz., that the net profit of
the year is "the difference between money expended in the year in
order to earn the income which was to be received in the year and
the income so received.”
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“Tha ratio decidenii of the Hall & Co. case was followed in
‘the Seowch case of Bdward Collins & Sons Lid, v. Commissioners of
Inland Beventes (9). But the question for determination in this case
was whether the appellant company who had made certain eontraets
for esparto and pulp, which turned out to be in excess of their
requirements, were entitled, in arriving at the balance of their
profits and gains in the acecounting period to debib against. fheir
profit and  loss aceount the difference between tha contrach prices
and the ruling market prices of the goods in question at the
- date when they strack their balanes at the end of their accouns-
ing pericd. Incther words, the appellant company sought to
set against the actual nscertained receipts of their business in
one period a loss which they had neither suffered nor incurred
in that period. :

Resisting the appellant’s contention that their apprehended
losses in futuro be sllowed ns a deduction from the present profits
of their commercial undertaking, I.ord President CLYDE, no doubt,
made the observation at p. 780 of the 12 Tax Cases which is quated
by ARBAR 8. P.7J. (see p, 95 supra), It is respectfully submitted

. that it was not necessary for the Lord President to have decided
what profits weie enrned or aseertained in the period of account,
nor has the lesrned Lord Dresident made an abtempt in the case

- gited to do so.

AKBAR 8§ P. T, observes that Lord Justice FLETOHER-
MourLToN's judgment was quoted with approval in Kene & Co. v.
Commissioners ol Inland Revenwe (11). This isan Irish case which
arose under the Finance (No 2) Act 1815, 8. 38 and Finance Act,
1918, 8. 35. and the question for determinafion was whether
brofits of realization of stoek were made “in the course of
frade”, The Court of Appeal of Treland reversed the decision of the
King's Beneh Division of the Irish High Court to the effect that
such profits were nob assessable fo excess profits duty and the
Crown appealed to the House of Lords, (1922) 126 L. T. 707,
Though the Court of Appeal of Ireland had reached its decision by
%tnctlv fallowing the principle of computation laid down by ¥FLET.
cHER-MorLToR [.J., the question which the House of Lords
found ifsell required to decide was whether the profits of realization
arose from any trade or business and the Board had ne difficulty
inwrriving at the conclusion that the profits in question did so
arise and were, therefore, liable to duty- But the House of Lords,
it 13 submitted, decided the case by an interpretstion of the relevant
sections of the smtutes withouk sny reference whataver to FLET-
cukr Movnron L, J.'s judgment.

We have already stated that Lord Justice FLETcHER-MOUL-
TON'S method of computation was held to be unsuitable for income
tax purposes by the Court of appeal in England in Naval Colliery
Co. Ltd. v. Commissioners of Imland Revenue (p. 108, supra), apart
from the Lord Justice himself having recognized in his judgmens tha
limitations of that method.
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As regards the Scottish o1se of Dailuaine.Talisker Dissilleries
Ltd. v. Commissioners of Inland Revenus (12), cited with approval
by AxBAR 8. P.J. in his judgment, the vital point tc-be remem-
bered is that the essence of the business in that case was distilling
whisky :and_selling it and the main consideration with the Court
of Sessicn was the ascertainment of the profits of such a business,
The Lord President follows the passage quoted by AKBAR 8. P .J,
at 620 of the 12 Tax Caces, with the significant observation: “If
goods have been sold or delivered to a customer within the vear,
the sum due by the cusbomer is credited to the business and debited
to the customer and enters the profit and loss account at the
end of the venr, whethe.: paywent in cash {or otherwise) has heen
received within the year cr not.” This must be s0, because the
trader, every time he sells an arbicle, makes a profit or loss irres.
pective of the receipt of the pries. The Lord President enunciates
that “every contract is what its own terms make it and comes
to the coneclusion that whisky storage rents are nof, in the cir-
cumsbances of the case, trade receipts during the period of acernal
of the rents but were raceipts in the year in which the amounts
became due, The principle of this case wag qualified in the later
Seottish case of Commissioners of Inland Revenus v. Oban Distil-
leries Ltd., (1933) 8,C. 44, where the Court of Session held that such
rents were assess+ble to tax when collected by the company
which was in volamtary liguidation,

Tt is hazardous, it is respectfully submitted, “'to isolate pas-
sages from the judgments of learned judges, take them out of their
setting and aply them to a case atising under wholly different
e‘reumstances,"(per DAS T. ab p. 306 of 4 Indian Tax Cases). Though,
no doubt, there is the praetice with some sccountants to take in
items of intersst due to a money-lender on the eredit side of the
vrofit and loss necount and then show a debit for items which are
bid—wde Snelling's Tnecome Taz Practice, supra—this practice,
it is submifbed, is not sanctioned by the law either of England
or ol Ceylan. i

The Supreme Court has by inference arrived at the con-
clugion that bee iuse clause (d) of sub-section (1) of section 9 requires
an nllowancs to bhe made for bad debts, good debta must be inclu-
ded ns a trade receipt. whatever be the nature of the trade, 'and
that interest which fell due to a money-lending business
is a trade receipt, if there is certainty of its TECoVEry. LOIED
WRicHAT, delivering the judgment of the House ol ‘Lords'm
Simpson v, Grange Trust Lud, (1935) A, C. 429, said:- “Taxation
cannot be imposed by analogy or by implication or by any sort
of cypres doctyine’]

DI e =
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Present: DALTON J. aAND SoERTSZ A, J.

R. M. A, R. A. R. R. M. ARUNACHALAM CHETTIYAR v.
COMMISSIONER OF INCOME TAX*

[ Application for leave to appeal to the Privy Council in 8. C.
No. 24 (Special), 1935.]%*

Decided: 20th December, 1935,

Decision of the Supreme Court on a case siated by Board of
Review—Ts it a final judgment or order in a ‘civil suét or uction’?—
Has agorieved party the right ol appeal ta the Prs’.ﬂu Connril ?—
Income Tag Ordinance, S. 74.—Appeals (Frivy Council) Ordmance.
1909, S. 4, —Chavter of 1838, 8. §2.

The assessee, who was dissatisfied with the decigion of the Supreme

Court on & case stated by the Board of Review, made an application to the
‘Supreme Court for leave to appeal lo the Privy Couneil, i

Held that there is no right of appeal to the Privy Council from a
judgment of the Bupreme Court. on a case stated under 5. 74 of the Income
Tax Ordingnon

Per DATJION 3. {on the guestion whether the application was linble:
ta stamp duty): ©...The applicant hag not explained how he or the documents
are oxempted from the stamp duty set out.”

Tollowed: Soerisz v. Coloimbo Municipgl Coumcil, (1930) 32 N.L,R. 62. (1)

Application for leave to appeal to the Privy Council from a
jndgment of the Supreme Court on a case stated by the Board of
Review.

N. Nadarajah for the assesses-applicant,

M, W. H.de Silva, Actg. Solicitor General, with him H. Ba.
nayake, Crown Counsel, {or the Clommissioner of Tncome Tax.

|The arguments of Counsel sppear sufficiently from the
judgment.]

DALTON J.—This is an application for conditional leave fo
appesl to the Privy Council from a decision of this Court of Novem-
her 11th last in an appeal to this Court under the provisions of
section 74 of the Income Tax Ordinance, 1932, The appesl came
up on a question of law only, in the form of a case stated by the
Bourd of Review,

Mr de Silva for the respendent; the Income Tux Commis-
sioner, has opposed the application on two grounds, firsh, that mno:
stamp duty has been paid, as reguired by luw, on the proxy and
applieation filed and, secondly, thab the appellant has ne right of
appeal. & '

* 36 N.LR. 44r L L. 2.0 13 Times {Cey.) 93
e ]udgment of the Supreme Court is reported at p, 82 supra.
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I will deal witlrthe second point first. Section T4 of the
Ordinanee is silent on the question a5 to whether or not thera is
apy appeal from the decision of thiz Court. It is urged for the
appellunt, however, that the proceeding is a “civil suit or sction”
within the meaning of section 4 of the Apjeals (Privy Council)
Ordinance No. 31 of 1909, the Crdinance regulating the procedure
on appesls to His Majesty in Couwseil. That argument has besn
already replied to by the judgment ol this Oomls in Soertsz V.
Colombo Municipal Counerl (L)

In that ease, the Tribunal of Appeil under the Hounsing and
Town Improvement Opdinanes, No. 19 of 1915, had stated a case
for the opinion of this Court under section 92 of that Ordinance.
Section 92 in effect oontains provisions on this guestion similar
$o those contained in seciiun 74 of the Income Tax Oudinance.
In the judgment T have cited, this Courb held thete was no vight
ol appeal to the Privy Couneil from a judgment of this Court
¢n o case stated under section 92. It wag held that the decision
of the Court on the point of law submitted in the ense stated
was nob a ]udgment ot order in a civil suit or action, us get oub
in the Charter of 1833 ereating the right of appeal.

Mr. Nadarajah had to concede that this deeisiocn under the
Housing Ordinanee, given under a section of sn Ordinance in
almost identieal terms, on this question was a difficulty in his
way. He urged, however, that the application before us should be
referred to a Bench of three Judges [or the mutter to be recon.
siderad, if we were not in agreement with that decision,

1 see no reason whatsoever fio disagree with the deeision in
the cise cited and would follow it in this appliewtion. The
appellant, therefore, has no right of appeal [rom a judgment of this
Court on a case stated umder section 74 of the Ineome Tax
Ordinance. Mr, de Silva eoncedes that on such a matter in England
a party who feels aggrieved is entitled to go to the highest Court:
of Appeal that is open to His Majesty's subjects, but in Ceylon, such
a party is by the local Income Tax Ordinance deburrel from that
right,

It is not necessary, in these circumstances, to deal with the
first question raised, the failure to stamp the documents us reguired
by section 4 and Par$ II, Schedule B, of the Stamp Ordinance, 1309.
Ou that question, I would, however, add that the appellant has
nob explained how he or the documents are exempted from the
stamp duby set out. ; i
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Th‘h ~piplieation o m‘ﬁst ha’ dlsmfssea with 'Gokts,

SoERTSZz AJ—1 Agres. L
ﬂﬁ}ihr‘dﬁffiﬁ'Ei"!'s"ﬁfﬁ?efi
5 [Pmntcr for gpplloanf H . }?aﬂmc?mﬂdm Proétors for Com-
‘missioner of Income Tax : B J. De Saram #id C. 1. De Saran:]

INOTE :—Ths de‘bisiﬁn of the Siyireme Conrb Tests upon

:the mtarmetation of 8.. 74 of the lpeome TaX Ordlmmce The
,relavanb DPassages from thls seotion are :—

“8.74 (1), The decision of the Buard aha-ll be ﬁn't‘l Provided thnt

either the appellant or the Commissioner may make an applleahon

reguiring. the Board to state a case on a questlnu of law for the Dplnlon
of t )é e i

{5). The Supr

1aw arising on the stated v

: ccurda.nca with the decision

4af.the. Court ypon such guephop L\un;ﬁrm* radu-';e‘ mcrtase. or annnl the
ahses:,ment di mined. by the Bo&r;}. o¢ may remit the I‘_&se to the Board,
with the dpinion of tha Court thereon; whete a cass is So vemittéd by~
.the. Court the ?gard shall revise the assessment as the opiniou of the
Ouurh may reqmre 2

éHZb‘"ii;ba
i ge of 8, 92
] n Tnipro ditiarice, No. 19 of 1915,
-ca.me tfp for conaldemtlon THfs Eection Ené.c‘ts = :
“8.92 (1j, Tt shall be fawful for the ‘tribiinil at any tirie fo state Bnd
the trgbunal if or-clereo. by, the Supreme 0qur§ ou the applwatmn of any
party ag'zrimea‘ sha.ll state, a Labﬁ for ‘the oplnlon of the S‘uprerhe Conrt

on any question of law involved in any appeal or in amy other matter
submitted to it

(2) The‘SuPreme Court shall hea.a: and datetmma thg queqhou or

questlons of law arising on any cade stated by the Tribuinal of Appeal,
-and shall, thereupon, reverse, _affirm. or. amend the determination (if any)
in respect of which the case hah ‘been stoted, or ramif the matter to tha,
Tri‘bunal of Appeal with the opinion of the Court on the case stated..
. As wis pomted out by FISpER ©.J., in Soertsz v. Cntombo
Municipal Council {supra), the Housing and Town Improvement
Ordinance is silent with regard to applications for leave to appeal
from deeisions under S, 92 of that Ordinance. The Income Tax
Ordlnaﬁce of Ceylon is also silent in regard to the right of appeal
to the Prwy Oouncﬂ

e Umted ngdom Ineome Tax Act of 1918 Eowaver
exphcbly gives such right to the pa.rt‘.y agguevad by the decision
of the High Court ¢f England. By sub-scetion (3) of 8. 149 of the
said Ach, “anappeal shall lie from the decision of the High Court
or any Judge thereof to the Court of Appeal and thence to the
HO se of Lords, and in Seotland, from the decision of the Court

‘@351on, as the Court of B xchequei in Scotland, to the Houke of
Loxds 2

Tn India, the position prior to Aet XXIV of 1926 was similer
fo that in Oamlon. Tt was decided in Tata Iron & Steel Cowpany
v. T'he Chief Bevenue Authovity, Bombay, 1 Indian. Tax Cases, 206;
that a judgment of the High Court under S. 66 of the Income Tax

_u:hfollowed tha
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Act, 1922 (8. 51.0f the Act of 1918} is not & final order o. judgment.
within the meaning of elnuse 39 of the Letters Patent of the Bombay
High Court, that the judgment wag only advisory and that,
therefore, no appeal' to the Privy Council luy. Section 8 of Aet XXIV

w by .inserting what is now 8. 66.A of the
ion (2) of S (6-A “an appeal shall lie to His
by in Couneil ffom wy fudgiment of the High Court feliver
i referencd inde under S. 66 in any case Which the Fifgh Court’
certifies to b a fit one for appesl to His Majesty in Céﬁﬁ‘c‘i‘t"-

... .. The right of apjieil to tlie Privy Couneil is denfed by the
Iteome Tax Ordindnces provailing th cértain other parts of the-
British Empire —vide Income Tax Ordinanes,, No. 9 of 1910, of
St Lueia and the Income Tax Law, No. 24 of 1919 of Jimaica gnd
the Privy Couneil eises of St. Lucia Usines. & Estgtes Company

Lid. w. Oolonial Lreasurer of St. Lucia, (1924).A.0, 508 spd
Gleaner Company dutd. v. Assessment Commitiee, (1922) 2 A.C..169,
deeided respectively under the said two legal systems. In both

these cases, special leave hnd to be. obtained.. 8. 32 of the lceal
Appeals (Privy Couneil) Ordinance, 1909, explicitly states;—'"Notbing
in these Rules contained shall e deemed to intcrfere with the righs.
of His Majesty npon the humbla petition of any person nggrieved
by uny judgu.ent of the Court, o admit his appesl therefrom upon
such conditions as His Majesty in Council shall think fit to impose.”
... .The Supreme Cours did mnot find it necessary to decide
whebher cr not the proxy sand applieaticn filed on behalf of the
appellants should bear stamp duty. . 1t is submitted, however, that
imwsmuch as the Court decided that its decision on a point of law
raised in a case stated under the Income Tax. O1dinance was not a
judgment cr order in a civil suib cr aetion, the provisions of
Part IT of Schedule B of the Stamp Ordinanee “containing the
duties on law proccedings’ do not apply to the documents in
-question. This view gains support from the eircumstance that the
Btamp Ordinanze makes special provisions in regard to proceedings
which are strictly outside the purview of the Civil Prceedure Code
g, suits noder the Patents Ordinance snd the Insolveney
QOrdinance. ] -
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Presant :  DALTON AND MaaArveENsz I7,
COMMISSIONER OF INCOME TAX v, P.K.NX
[8.C. No. 27. (1985)—Speciall :

Ascertainment of profits of business—- 1ssessees, a firm of non-
residents, carrying on business in Ceylon as money-lenders, 1mporiers
and shippers— Freight on rice carvied in assessees’ sailing vessels to
Ceylon caloulated vu what they weuld have charged an outsider and
deducted from the -profits of the vice lusimess—Is such deduction
permissible #— Income Tox O?'ds_mrgcg, No. 2 of 1932, Ss. 3 and 39.

The assessees are a‘firm of five non-resident partners. They carried
on business in Ceylon as importers of rice frcm India and they had also
four sailing vessels in which they earried thcir own cargoes to Jafina as
well as cargo for other merehants.: The assessces treated their shipping
business as & separate one, contrelled from their cffice in India and carried
on quite independently of the business of importing and gelling rice in Coylon
Accordingly, the assessees detlucted from the profits made on their businesg
us dealers in rice the freight they would have had to pay if the rice was
earried to Ceylon in ships not owned by them,

' The asgessor disallowed the claim on the ground that the amount
claimed was not an allowable dedunotion,

The Board of Review allowed the assessees’ appeal against the deci.
sion of the Commissioner of Income Tax who aflirmed the assessmrent,
wherenpen, the Commissioner of Inccme Tax required the Board fo state a
case to the Bupreme Court,

HELD that the assessess are not entitled to deduet from the pro-
fits of their business in rice the amouvnt they would have to pay as ireight ik
thg rics wag carried to Ceylon in the ships of another person,

Followed : i
Dublin Corporation v. M'ddam, Sur wya: o_f Tawes, {188.‘} 2 Taxm

Cases 887
Dilton (Surveyor of Taxes) v. Corpor atwn or’ Hmewﬁ;wd I‘cht {1591]
1 Q.B. 575; 3 T.C. 31, ... - (2}
Tistinguished :
Commissioners of Inland Revenue v. Witliam Ransom & Son, Lid.
(1918} 2 K.B. 709, {3}
Commissioners of Imland Revemue v. Maxse, (1919) 1 K.B, 647,
12 T.C. 41. .. (4

Not followed:
The Commissioner of Ineome Taz v. Steel Brothers & Co., Lid.
21.7.0. 119; {1925) LL.R. 3 Rang. 614,
ATR, (1926) Rang. 97; 94 Ind. Cas. 466, ... {5)
Chase stated for the opinion of the Supreme Court by the
Board of Review under S. 74 of the Tnconie Tas Ordinance, No. 2
of 1932,

* 15 Coy. Law Rec. 176; 37 N.T., R. 339
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The ascesees rre a firm consisting of five partners, all of
whom are pon-resident persons, The firm carries on at Colombo
the business of money-lending end at Jaffna the business both of
money-lending and of imperting rice from India and exporting.
tobacco to India. They own four sailig vessels whieh euried
their own eargo bebween gertain ports of India and Jafina and at the
same time earned freight by cerrying cargo for other nlerchantﬁ._
Although their ships were mainly used in carrying their own
goods, they treated their shipping husiness in their books as a.
separate concern and when a ship brought theiv own rise from
abroad to Jafima they debited the rice accoumt with the freight.
which they would have charged had they carried the rice for
someone else, and they credited {he shipping aceount with the-
amount of such {reight. On this basis, the secountant acting for
the appellant firm submitted the scoounts to the assessor showing.
the profits from the businessés of money-lending and importing.
rice and the profits from outward freights i.e., on the carriage of
goeds {rom Cevlon to other ports but excluding any profit (rom the
inward {reights which the firm had charged themselves for carriage:
of their goods to Ceylon. The assessor decided that in arriving.
at the true profits earned in Ceylon from the business of importing
and selling rice, the full amount of the freights which the appellant.
charged themselves for earriage of their goods in their own ships.
could not be allowed as an expense, but cnly that proportion of i
which constituted the cetual cost of carrviage to themselves. He,
therefore, increased the computabion of profits by a sum of
Rs, 16,243 /- which was agreed by the appellants to be the ecrrect
amount of the difference between the freights charged to themselves
and the aetual cost of carriage.

; The assessees objeoted to the assessment and the Assisstant:
Commissicner, T. D. Peveva Esq., who heard the appeal confirmed
the assessment and gave the following reasons for his decision ;—

"The matter for deeision in this ease is to airive at the profit
arising in Ceylon of a non-resident person who brings goods into
Ceylon in his own ships and sells them at a profit, The ordinary
method of arriving at the gross profits from a trade is to deduet
from the sum realised by the sale of goods the cost of purchase,
including the eost of carriage end other expenser, In making this
calculation the assessor has allowed only the actusl cost of oxiriagae
of the sgoods and has refused to allow a hypothetical margin of
profits whieh the appellant would have made had the goods bLeen
cerried for someons else. I sonsider that this is perfectly souni.
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"The arguments for the appellants rest on the assumplion that the
gum of Re, 16,243/ by which the assessor has increased the profits
shown by them s an addition of jrofits from shipping; this is
‘Incorrect; it is not an addition of profits bhut a disallowanee of
.expenses of carriage. Hence, there is no question of the application
of section 39, as the assessor has not ascesced shipping profits from
inward freights. To put it differently, the appellants argue that by
-parrying goods in their own ships they have made a profit which
does not arize in Ceylon and has been wrongly included. The reply
to this. is that it is a well-known principle that a man eannot make a
profit or loss out of himself-see 6 Tax Cases 200* In 4 Tax
Cases 233" the principle was expressed in another way: “T have
never yet heard that a man ean make a profit by taking money ont
-of one pocket and putting it into apsther.”

The assessees, thereupon, appealed to the Board of Review
who allowed the appeal and redueed the assessment by Rs. 16,243/-
"The deeision of the Board was in the lollowiog terms :—

“The Board is of opinion that the appellants, who are
non-residents, are entitled to deduet the sum of Re. 16,243f- which
is the difference between the amount of the actual cost of the
earriage of the rice to themselves, as eomputed by the aseessor, and
-the amount which the appellents have debited themselves with, on
their rie: acoount, as the freight for the caryinge of their riee to
Ceylon at the rate they would have charged had they earried the
rice for some one else,

The appesal is aecordingly allowed snd the assessment is
reduced by the sum of Rs. 16,243 /.7,

Being dissatisfied with the decision of the Board of Review
the Commissioner of Income Tax required the Board fo state a
.case for the opinion of the Sapreme fourt which they did in the
‘manner fellowing :— g
“CASE STATED

1. The firm of "P.K.N.”, hereinafter referred to as the
respondents, wag nssessed for Income Tax for the year of assessment
1932.33 as having a taxable income of Rs. 48,243/- upon which
‘they were assessed to pay a tax of Bs. 4,824 /30.

2. Being dissatisfied with the said assessment the respon-
.dents appealed to the Commissioner of Income Tax to review and

*Carlill & Silloth Golf Club v. Smith, C, A. (1918) 3 K. B. 75 G_T.G.
198 ;
* % Harris v. Corporateion of Burgh of Irvine, 4 T. C. 221,
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ravise the same on the ground that the assessment of taxanle income
was excessive in so far as it inecluded a sum of Rs, 16,243/. which:
the respondents claimed was not taxable,

3. The respondents ave a firm of five partners, all of whom-
are nen-resident persons. The firm eairies on at Colembo the
business of money-lending and at Jaffoa tke business both of
money-lending and of importing rice from India and exporbing
tobaeea to India. They own four sailing vessels which eariy their
own eargo hetween ge.tain Indian ports and Jaffna, and at the same
time earn [reight by enrrying eargo for other merchants,

4. Although their ships were mainly used in earryirg their
own goods, the respondents treated the shipping business as a
separate concern in their books, and when a ship brought their
own ries from abroad to Jaffn_, they delited the rice aceount with
‘the amount of the freight which they would have charged had they
cartied the rice for some other party, and they credited the shipping
account with the amount of sueh freight. On this basis the
uecountant acting for the respondents, in submitting accounts to
the assessor, showing profits earned from their business of movey-
lending and of importing rice and of eariying goods Irom Ceylon
to ofher ports in their vessels, excluded any profit from the inward
[reights which the respondents had charged themselves {or fhe
carrjage of their own goods to Ceylon,

5. The assessor decided that in arriving st the true profits
enrned in Ceylon from the business of importing and selling rice, the
full amount of the freights which the respondents had charged
themselves e>uld not ke allowed as an expense, bubt only that
proportion of it which constituted the aectual cost of carriage to
themselves, Ma, therefore, increased the computation of profits by
asum of Rs. 16,243 /- whieh wus agreed to by lhe respondents as
the eorrect smount of the differcreo hetween the freights charged
to themselves and the actual cost of carringe of their own ries in
their own ships, for the purpose of their business of imperting
and selling rice in Cevlon.

6. At the hearing before the Assistant Commissioner cn the
18th Octoher, 1934, the respendents submitted that their firm carried
on a shippirg business regulated and ecntrolled fiem their cflice in
Indin as a separsto Lusiness quite independent ficm thet of the
impotting snd sellivg of rice in Ceylon, and that the ascertainment
of the profits of & non. resident person from the business of shipping
is governed by section 39 of the Tncome Tax Ordinsnce of 1932,
which yrovides that, where the ships of a non-resident shipowner
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call at Cevion ports, the full profits arising irom the carriage of
goods ete., shipped in Ceylomshall be deemed to arice in Ceylon.
They urged that the fach that the goods were the appellants’ own
would not make the case different and that the profits earned frome
the shipping of goods from ports outside Ceylon to ports in° Ceylom
‘were not assessable for the purposes of Inccme Tax in Ceylon, It
was further submitted on behalf of the respondentz that the sum
of Rs. 16,243 /- represented the profits earned outside Ceylon from
the ¢.rriage of goods {rom outside Ceylon, snd was therefore not &
profit arising in Ceylon, and on the analogy of section 36 (3} whick
exeludes from tazation the manufacturing profit of a non-resident
manulacturar, i was contended that shipping profits should
similurly be excluded in this case. On these grounds the respondents
claimed that the whole amount charge” to ihemselves as representing
the fieight for the carriage of their own riee to Ceylon was not
assessable and that the ascessmens should be reduced ' by
Rs. 16,2437, :

7. The Assistent Commissioner who hesrd the appeal eon-
firmed the nssessment made by the assessor, He held ihat scetion
39 had no application sinee the assessor had not assessed shipping:
profits from inward freights, The respondents hsd econtendeg
that by cairying their goods in their own ships, they had made a
profit which does not arise in Cevlon and was therefore not taxable
in Ceylon. But the Commissioner relied on the prinsiple expressed
in Vol. 6 of the Reports of Tax Cases p. 200, and in Vol. 4 of the
Reports of Tax Casss p. 283, that a man einnot make a profit or I ss
out of himseli. He further held that the sum of Rs. 16,243/- was
not an addition of profits from skipping, but a dizallowance of a
portion of the sum claimed to be dedueted as expenses of ecariiasge
and was therefore properly taxable, HHe held that the assescor’s
rofusal to aliow a hypothetical margin of profit whieh the respon-
dents would have made had they earried the goods for some other
puty, was correct, : 5 5 J

8. Being dissatisfied with the decision of the Commissicner:
the respondents appealed to the Board of Review. At the hearing
before the Board on the 17th Dssamber, 1934, the respondents”
C.ansel urged the contenbions relied on before the Assiztant
Commissioner and also relied on the decisicn reported in Vol 2
of the Reports of Indian Tax Cases p. 119. Having heard arguments
on behall of the assessor the Board delivered the following decisicn

* C’oam-:z'i.w-iom.?‘ of Income T'ax v, Steel Bros, (1925) 1. I..R. 8 Rang. 614
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dabed 17tk December, 1934, allowing the appeal and radueing tha
assessment by Rs. 16,243 /. :

“The Board is of opinion that the appellants, who are non-
residents, are entitled to deduct the sum of Rs. 16,243/- which is
the difference bet ween the amount of the actual eost of the oirriage
of the rice ko themselves, as eomputed by the assessor, and the
amount which the appellants have debited themselves with, on their
rice aceount, as the freight for the carriage of their rice to Ceylon
at the rate they would have eharged had they carcied the ries for
s0me one else.

“The appeal is aceordingly allowed and the e
reluced by the sum of Rs. 16,243 /..

9. The Commissioner ha~ expressed dissatistaction with the
deeision of the Board and has duly requested the Board to stage
this ease for the opinion of the Honourable the Supreme Court on
a question of law. The guestion which arises is whether, in 1. w, the
respondents are entitled to elaim to ded uct, as the cost of ouiriage
of the rice imported into Ceylon for sale in Ceylon, the full sum
with whieh they have charged themselves ss the eost of cirriage
(such sum being caleulated at the rate at which they would bave
charged any other person had such rice heen shipped to Ceylon by
such other person) or whether they can only deduct the actusl cosh
of such carriage, the difference between the charges at these difforent
rates being agreed abt the above sum of Rs. 16,243/ . Wo have
accordingly stated and signed this eise on the 26th day of
February, 1935,
: 1. (Sgd.) 4. R. A. Razik.

2. [(Sgd.) K. S. Captain.
Members of the Board of Review.,

M, W. H. De Stlva, Actg. Solicitor Genoral, with him 7. H.
Basnayake, Crown Counsel, for the appellunt:— The [aets of the
case and the question of law on which the opinion of Your
Lordship’s Court is sought are stated clearly in the Cuse Stated by
the Bourd of Review. (The learned Solicitor General summarized
here the facts and referred to paragraph B of the Svated Case.] My
submission is thab the ussessees are net eutitled to ¢laim the fuil cum
with whigh they have charged themselves on aceount of the cosi
of curringe of the rice imported to Ceylon for sule in Ceylon ‘az an
expense ot oubgoing of the rice business’, What the agsessees huve
done:is o keep separate accounts for the riee business and the
shipping business in order to have the assessment of the shipping
profifs brought under S. 39 (1) of the Income Tax Ordinance,
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The assessoes are not enbitled to do this. The faet that sepa-
rate agerunts nve maintained by the assessees does not constitute
separate and district businesses—see Gilo. gester Rarlw 1y Cavringe &
Wagen Co. Lid. v. Cmmissionersof Inland Revenue, (1925) A.C, 469,
Lothian  Chemical Co. Tid. wv. Regers, (1926) 11 T.C, 508
(620, 521), and Mitchell v. Equptian Hotels Lid., (1915, A €. 1029,
Though the seeounts of the fitm’s activities wers kept sap:.mtely, it
was all ons business and the law applicable to the ascertinment
of the profits ol the business is 8. 9 of the Jrdinince. The werds
‘outgnings’ and ‘expenszes incurred’ ceeurring in 8 9 (1) have a
definite legal meaning - ses 17 Hals, p, 117, 118 and p 149, In thy
words of BRAMWELL B, in Crassev Lew, (1874) 43 T.J, lix, 144
af p. 146, an ‘oubgoing’ means something that has gone out, an
expense whieh somecne has been af; smilarily, the phrase ‘expense
ineurved’ wasg held fo apply to only guch money whieh one properly
spent und nob fo remunerabion for one's own labour, Queen v.
Governors of Foor in Hull, 2 Bl, and Bl, 182; 118 F.R. 737. [Counsel
referred at thiy point to Commissionars of Pazation v. Antsll, (1902)
AC, 422 and Mayor of West Ham v, Grant, (15989) 58 L.J. Ch. 121
(128).] The question for deeision is, therelore, whether the amount
in ¢ 1bp11te 15 an allowable dedueticn under S, @ {1) b ix submitted
that 5. 9 (1) is exhaustive and the out-goings and oxpenses which
are allowed by the said sub-secticn must have been actually puid
out or beeome payable in prciduecing the profiks of the L.usiness, The
Board of Review were, therefore, wrong in allowing the duduction
claimed by the assessees.

H.V. Perera, with him N. Nadarajah snd K. Satia Vagiswara
Aigyar, lor the respondents :-—The business of the assessees consists
of two disbineb aetivities, namely, (1] the importing ol rice to Ceylon
and selling it in Ceylon and (2] owning and chartermg of ships,
Though the two activities are c.rried on by one and the same
person, they are separate businesses— see Konstam on the Law of
Income Tax, 5th Ed. pp. 87 and €8. The profits of the business
ol importing rice to Ceylon and selling it thersin are taxable
Bo are the oubward freights exined by the shipping business, But
5. 89 (1) ol the Ordinance explicitly exemipts from taxation the
profibs arising from the inward froights of tle shipping business
The case of Cummissioners of Inland Revenue v. Mawse. (1919}
1 K.B 647 is u very good example of how pmhbs Lre aceertined
where two businesses are carviod on by cne perion within the
country—cee also Commissioners of Inland Recenwe v, Willinm
BRansom &£ Sen, Lid., (1918) 2K B. 709. As was poiuted out by
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SANKEY J, in the latter case, diffioulty way arise where the fwo
businesses eonverge and one business is aneillary fo the other. But
that is not theiease here. Tt is possible to separate the businessss
an! there is nothing in law to prevent this being done. In the
result, & certain portion of the vrofits of one of the businesses of the
assessees, viz., the shipping business, is under 8. 39 {1} not liable to
Ceylon Income Tas, If the assessees ure rot allowed to deduct as
freizht a sum ealculated at the jate at which they would have
eharged any other persen, the Crown will be taxing indirectly a por.
tion of the profibs of the shipping business which cannot be taxed in
Ceylon. {Counsel also relerred to Konstam {supra) p, 144 for the
abalogous case of the determination ol the annunal value of business
premises.] The case of Commissioners of Tawation v. Antill,- (supra
relied on by the learned Bolieitor General has a parbicular reflerence
to the language of the Land and Income Tax Assessment Act of 1895
of New BSouth Wales and does not apply here. The rassage {rom
the judgment of BRAMWELL B., in Crassev. Raw, (supra), is also
not applicable to the language of the Ceylon Ordinance, as that Wis
& decision under the Sanitary Act ol 1866.

The case of the Commissioners of Income Tax v, Steel I rothers,
2 I1.C. 119; (1925) I.L.R. 3. Rang. 614; ATLR. (1926) Rang, 97,
34 Tnd. Cas. 466—u decision of the T'ull Court of Rangoon under
the Indian Income Tax Act—is relevant for the determination of
the point of law raised in the present case.

M, W. H. De Silva, Actg. Bolicitor-Goneral, in reply :—Wae
have to constiue strictly &, 9 (1) of the Iucome Tax Ordinance, The
amcunt elaimed as a deduetion by the assessees und allowed by the
Board of Review is clearly not an ‘oulgoing or expense ineurred’
within the meaning of 8. 9 (1), Whut the assessees are seeking tfo
do is similay to the elaims made in Dublin Corporation v, M’ Adam,
(1887) 2 T.C. 387 and Dillcn v. Corporation of Haverford West,
(1891) 1 Q.B. 575, 3 1'"C 31. The lenrnod Sclieitor-General parti.
cularly relied on p. 897 of 2 T.C. and p. 37 of 3. T.C.

MAARTENSZ J. - This is a proceeding under the Tneome Tax
Ordinanee, 1982. It is brought belere us upen a case stated by
the Board of Review upon the applieation of the Commissioner
of Income Tax.

The case stated set out eertain facts but the Board has not
stated its finding upon those fncts. We did not refer the matter
buck to the Board as the respoudents’ conbention was that the
opinion expressed by the Boapd upon the point of law dealt with
was Fight whatever view we took of the iaets,
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The facks shortly stated are as {ollows: Tha'raapondeh'bs;..
hereafter referred to as the assessees. area firm of five partn rw
all of whom ere not resident in Ceylon, ewrying on busioess in:
Colombo as money-lenders, in Jaffna as money-lenders, importers
ol ries from India and exporters of tobaceo to India.;: The-assessees
own four sailing vesaels in which they cariy theiv own eargoes to
Jallna as well us eirgo lor obher meiehants,

The shipping business wuns, according to the assessees
treated ag a separabe business controlled from theirown offee in -
Indis and eiwrried on quite independently of the business of import-
ing and selling rico in Ceylon, Aeccordingly the assessees dedueted
{rom the profits made on their business as dealeis in riee the fieight
they would have had to pay if the ries was carried to Cevlon in
ships nob owned by tham. The freight deducted wus determined
by the freights the assessees charged other merchants for ewryving
their goods to Ceylon.

The amount charged ag freight is not st ted nor is fhere a.
finding that the amount churged is reasonable.

The assessor held that in arriving ut the true prolits earned
in Ceylon from the husiness of importing and selling rice the:
assessees were not entibled to deduct the full amount of the freights.
they had eharged themselves, but were only entitlel to deduct the..
actual cost ol earriage Lo themselves,

The actual cost of earringe is not stated, Lut:acecording to
the ease stated the as:essees accepted the amount fixed by the:
assessor. The difference betwee. the amount of freight the assessess..
charged themselves and the actual cost allowed by the Commissiones:
is Bs 16,243/-. .

On appeal o the Commissioner, the Assisbant Commissioner:
confirmed the assessment made by the assessor and the nssesseas
appounled 6o the Board of Review. The decision:of the Board is as:
follows :—

“ The Board is of opinion that the appellants, who are not
residents, are entitled to deduct the sum of Rs. 16,243/- whieh is-
~ bhe difference belween the amount of the actual eost of the:
carvinge of the rice to themselves, as computed by the asssessor
and the amount which the appellants have debited themselves
with on their rice account as the freight fo¥ the carriage of.

their rice to Ceylon nt the rate they would have chirged had. they
carried the rice for someons else. '

The appeal iz accordingly allowed amd the &mmn&m :
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redueed by the sum of Rs. 16,243/..”

The Commissioner of Income Tax being dissatisfied with the
decision of the Board of Review, this ease was stated by the Board.
The question of law stated is as follows:—

“ The ynestion whieh arises is whether, in law, the reapon-
dents are entitled to elaim to deduct, as the cost ol earriage
of the rice imporbed info Ceylon for sale in Ceylon, the full
sum with whi~h they have charged themselyes as the eost
of earriage (such sum being calculated at the rate at which
they would have charged any other person had such rice
been shipped to Ceylon by such other person) or whether they
cin only deduet the actual cost of such eirrviage, the difference
befween the charges at thece different rates being agreed at the
above sum of Rs, 16,243.”

The argument before us proceeded on the footing that it
made no difference whether the assessses earried on the shipping
business as an independent business or not. On behali of the Com-
missioner it was confended that in terms of sestion 9 of the
Ineome Tax Ordinance cnly the costs of eirtiage to the assessee:z
could be deducted. On hehalf of the assessees it was contended
that if the profits in shipping busivess were separable from the
business in ries the assessees were entifiled to allot to that business
as profits the (reight they would have fo pay il the ships did nob
belong to them.

The question to he decided would be only of ac demic
interest if the profits derived by the assessees from the carriage of
goods o Ceylon were taxable in Ceylon, for in that eace it would
be immaterial whether income-tax was paid on the profits of the
shipping business or on the profits of the husiness in rice. Bus
under the provisions of sestion-89 (1} of the Ineome Tax Ordinance
only the profibs of goods earried from Ceylon are deemed to arise
in Ceylon. The profits which the ascessees seek to exclude from
their profits of the rige business are not taxable in Ceylon if the
contention of the assessees is upheld,

The Solicitor-General relied on the terms of section 9 of the
Ordinance which provides that, subject to the provisions of
sub-sections 2 and 3, there shall be dedueted for the purpose of
aseortaining the profits or income of any person fromm any source
all outgoings or expenses ineurred by such person in the production
thereof.

The seebion further provides that outgoings and expenses
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shall include (4) such sum nas the Commissioner in his diseretion
eonsiders ressonible lor the depreciation by wear and tear of plant,
ete., (b) certain losses on plant, ete., sold or discarded, (¢} any sum
expended for the repairs ol plant, ebo., {d) such sum as the Com-
missioner in his discretion counsiders reasonable for bad debts,
{¢) interest paid or payable to a banker, {f} any conbribution made
by & public officer under the Widows and Orphans Pension Fund
Irdinance, 1898, (7) any contribution fo a Pension......... Fund
which may be approved by the Commissioner.

It is unnccessary to refer to the sub-sections which are not
ma_terial to the question to be degided.

The Solicitor.General argued that seetion 9 was exhaustive
and that subject o the deduetions nrovided for by sub-heads
{a) to (y) the assessees were only entitled to deduet for the purpose
of ascertuining their profits {rom the business in riee such ount-
goings or expenses ag were actually paid oub or bheeame payable in
the producticn of those yrofibs; and that the assessees were, there-
tore, pot ensitled to deduct from those profits the amount of freight
whieh they would have had to pay if the shipping did nob belong
to them, ns sush samount could nob be brought under any aof the
pruvi'sions cf zecbion 9.

In support ol his argument the Holicitor-Genersl refeired
us to two eases (i) Dublin Corporation v, Meddam \Surveyor of
Taxes) (1), (i1} Dillon (Surveyor of Tuazes) v. Corporation of
Haverfordwest (21,

Ti bhe first case, the assessed profibs of the Dublin Corpora.
tion included the ineome derived by the Corporation from rates
levied by them for water supplied within the Munieipal area and
from the sale of water within «nd without such avea.

At the hearing of the appeal by the Commissioners the res-
pondent applied that tha assessment might be amended by excluding
therefrom the income derived f{rum the rates, and that the Corpora-
tion should be charged with duby on the income derived by them
from the supply of water outside the limits for purposes of trade,
manufacbure and otherwise, alter allowing therefrom a deduction
of a proportionats part of the expenses.

The deeision of the Commissioners wag that the Corporation
was liable to pay income tax upon the profit of so muen of this
waterworks eonesrn as was derived by the supply of water to the
exbra-municipal avea. The Corporation being dissaticfied with this
decision, the Commissioners stated a case for the opinion of the
“High Court.
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ParpLes O.B. made the following observation which was
relied npon by the Solieitor General:— “"What we have to eonsider,
in my opinion, is whether, in relation to the extra-munieipal dist-
ricts, the Corporation of the City of Dublip are carrying on a trade,
advenbure er concern in the nature of a trade, for if they are, I am
clear that whatever surplus may rewain of the receipts incident to
that eoncern 1s a profit within the meaning of the Act On the
other hand, I think it is perfectly clear thai, in order to bring this
Cise within the operavicn of the Income Tax Aeb, it is necessary
hat there shall be this trading in its striet frue sense, There must
be, ab least, fwao parties —one supplying water, and other to whom
it should he supplied and who should pay for it. If these two parties
ars identieil, in my opinion, there can be no frading, Ne man, in
my opinion, e trade with himself; he ewnnot, in my opinion,
mulke, in what is its true sense or meaning, taxable profit by dealing
with himself and in every ease of this description it appears to be 4
question on the eonstruction of the Aeb whether the two hodies—
the body thut supplies and the body or class which has to pay —were
either identical, or upon the true construebion of the Aet, must he
udmitted to have Lesn held by the Legislituve to be entical, and
s0 legislated for upon that basis.”

He then held the Corporation esuld not make a profib from
the rifies, as they ware the agenbs and repressnbatives of the rase-
payers, and gould not be treated as, in any sense, a body distineg
from the inhabitants of Dublin,, but that, as vegards walier supplied
to persons or ftown:hips within the extra-municipul limits, that
pringiple could have no applie tiov ag the supplie.s and the persons
supplied were distivet persons,

In the second o.se, it was held that a Municipal Corporation
owniug gas works and supplying gas free for the publie lamps and
nti & charge to private consumers could not deduet from the profit
of supplying private eonsumers the espenses of lighting public
lamps.

CHARLES J, in the course of his judgment made an ohser-
vation similar to that of PaLLzEs C.B.

It is, T think, perfectly clear from the prineiple laid down
in these two eises that a parson cannot lig assessed for [neome Tax
on pro fits he might be said to have made from himself. Aeccordingly
if the assessees carried goods {rom Ceylon in their own ships they
cunnof be assessed for Tneome Thx on the profits they would have
derived from carrying the goods of other peisans,
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On th~ same principle, T am of opinion that the assessees
are not entitled to deduct from the profits of the riee business what
they would have had to pay in the way of freight to other persons
as the profits made in their shipping business, which is not taxable
for Ineome Tax in Ceylon.

The respondents rolied on two eases in which the quesbion
for decision was whethar a business garried on by fthe assessee was
liable to exeass profits duty and it was held that the proper course,
when a trade or business liable to duty is earried on in conneetion
with & trade or bhusiness not so liahle, is to sever the profits of the
two husinesses and assess sceordingly, :

In the first case Commissioners of Inland Revenue v. Wallinm
Ransom & Son, Lid. (3). "the respondents, who were a limited
gompany carrying on business as manulagturing chemists and
growers of medic:l unl other herbs, owned a factory where fhe
manufaeture and distitlation of herbs were earried cn, anli they alsg
oceupied a farm on which they grew berbs for treatment in the
factory. Memoranda were kept of the value of the produes trans-
ferred to the fagtory, of the priees obfained by the sale of incidental
e1ops to the publie and of the expenses relating to fhe farm opera-
tions, The respondents were assessed to excess profits duby, and
on an appeal by them against the assessment the General Ineome
Tax Commissioners found as a faet that the respondents ocoupied
the farm mainly lor the purpose of the factory bubt they were of
opinion that the ceeupation of the {arm was the business of
husdandry, and that the profits of the farm should be excluded for
the purpose of excess profits duby, and they fixed the assessment on
this basis —

Tt was held {i) that, on the fachks, there was evidence on
whieh the Genera] Commiszioners could find that the Company wa,
enguged in husbandry and {ii! that, as it was possible for the Com.
missicners to separate the business of husbandry from the other
business, there was nothing in law to prevent them from doing so.”

The ruling in this eice was followed in the ecise of Com-
missioners of Inland Bevenue v. Mapse (4), where the Court of
Appeal held, I quote the head note, “that M, wss carrying on the
profession of a journalist, author or man of letters, and also the
business of publishing his own periodical, The publishing business
should be debited with a fair and reasonable allowanece in respech
of M.’s contributions, and a proper sum for his remunsration as
editor and on that footing he would be liable to duty in respect of
his business, but exempt therefrom in respect of his profession.”
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The Solicitor General contended thab these cases were
decided on the langunage used in the seetions relating to excess
profits duty, particularly sub-section 1 of section 40,

Part 11T of the Finance (No. 2], Act 1915 imposes a duby
of an amount equal to fifty per cent on the profits of a business
exezeding by more than two hundred pounds the pre-war stanlard
of profits as defined for the purposes of this part of the Act.

By seetion 39 of the Aot esrtain trades and businesses are
exempled [romn payment of this duty.

Sub-sestion 1 of seebion 40 of the Acl provides that: (1) “the
profibs arising from any brade or busziness to which this parh of this
Acts applies shall be separately debermined for the purpose of thig
part of the Acs, bub shall be so detormined on the same principls
ag the profits and gaing of the trade or business are or would be
determinad for the purpose of income tax subjeci to the modifi.
eabinns get oub in the firsh part of the fourth sehedule to this Aet
and to any other provisions of this Act.”

In view of the provisions of this sub-section, it was necessary
in the two cases referred o, o defermine separately the profits
of the business liable to pay exeess profits duty. Aceordingly
reascnable allowanes was allowed to be debited against the profits
of ths businass liable to duty in respeet of the benefits derived by
them from the business not liable to pay that duty. Bat thal
prineiple cannob be applied to the gise under congideration where
what has to be determined is the profits o the assessees from the
trade or business in ries. The respondents were noti able to refer
us to any ease in which it was so applied, and the absenes of
authority is, I think, against the contenbion of the respondents.

The respondents also cited the case of the Commissioner of
Income Tax v, Steel Brothers & Co., Lid, (5), where the assessees had
a head offiez in London anl it wag held that, in arriving at the
amount of profits assessable under the Aect, the Head Office in
London should be allowed a reasonable commission agent’s eom.
mission on the sales and realization of produce shipped from Burma
and sush a commission weuld not be assessable.

This exse is of no assistance as no ressons are given for the
deeision thab the assessees are entitled to deduct the commission
payable to a commission agent. It is eartainly not deduetible under
any of the provisions of section 9 of our Ordinanee.

In my opinion, the assessees eannot slaim to make a profit in
their shipping business by trading with themselves and are, there-
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fore, not entitled to deduct from the profits of their business in rice
the amount they would have to pay as freight il the rice was
carried to Ceylon in the ships of another person.
I would, aceordinsly, allow the appeal with costs incurred
in this Court, The taxable income will stand at Rs. 48243 (. and
the tax payable at Rs. 4824 730,

DarroN J.—T agree.
Appeal allowed. Assassment confirmed.

[Proctors for Commissioner of Income Tax.anpellant: FLT. de Saram
& (. T. de Saram, Proctors for assessees-rezpondents: €. Perumalpillai
& Son.]

[NOTE.—S. 32 of the Ceylon Inome Tux Ordinange lays
down that, in the case of a nonresident shipowner, his full pro-
fits arising from the earriage of parsengersete., shippel in Ceylon
shall be desmed to arisein Ceylon. The lunguage anl principle of
this sechion appear to have been suggested by 5. 16 of the Ineome
Tax Act No. 40 of 1925 of the Union of South Africa aad B 27 of
the Tn:ome Tax Assessment Act, 1222.80, of Ausrtralia. 3 39 of the
Ceylon Ordinunce is in eonsonance with 8.5 (1) (&) which declares that,
in the ec:se of non-residents, only such portion of their profits
which arise in er are derived from Caylon will bear Ceylon fax.

The profits of a non-resident shipowner, like the assesscos
in the case under raview, are, thersfore, divisible into two parts,
their profibs from pascengers and goods shipped iz Ceylon, which ars
lable to Ceylon tax under 8. 39 and their profits arising owutside
Ceylon which, under 8 &5 (1) (3), will not aftract Ceylon tax,
Normally, the assessees’ elaim to deduct the cost of freight of rice
imported by them to Cevlon would have been allowed undex S. © of
the Ordinanee, This item will enter tho eredit side of the assesseas’
shipping business at Madrag and, as it is not liable to Ceylon tas,
should, it is submitbed, under a true construetion of the Ordinance, be
separated and deducted from the profibs of the assessees’ rice business
in Ceylon, It ig further submibbed that, in view of the fact that the
principle ol the separation of excepted profits from those Hable to duty
was introducsd by the Finanes Act of 1915 and applied in the
two ecazes of Inlwnd Revenue Commissioners v. Ransom & Son,
{1918) 2 K. B. 709 {3) and Commissioners of Inland- Revenue v. Maise
(1919) 1 K B. 647 (4}, such a principle of separation of profits should
have heen applied to the caso under review, IThe two ciges of
Dublin Corporation v. Me’ Adam, (1887) 2 T.C. 387 (1) and Dillen y.
Oarporation of Haverford West, (1891) 3 T.C 31 (2}, having been
decided before the Tinance Aet of 1915, are not, it is submilted,
authorities helpful for deeiding the question in dispute. The Indian
eige of Commissionar of Inesme Tax v. Steel Bros. «& Co., DLidy
(1925) 1.T..R, 3 Rang. 614 (5); decided by :the Full Court of Rangogn
lends support to the above view. MAARTENSZ J. states that “this
case is of no assistance as no‘reasons are given for the deeision.”
In this case, a limited Company thad its headquarters in London
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ant was admittedly a non.resident of British India. It .carried on
large business operations in Burma in connection with rice, timber
and cotton, If also had various rice mills ebe., in Burma, A Full
Beuch of the High Court of Rangoon decided inter-alia, after a
consideration of the leading case ol Rogers Prait Shellae Co., v.
Secretary of State for India, 52 Cal. 1; AT R, (1995) Cal. 34 and
the Privy Council case of Commissioners of Taration v. Kirk
(1900} A ©. 588, that, in urriving at the amount of profiks of the
company liable to Indian income tax, & reasonable commission
agents’ commission should be allowed on goods esported and sold
in London. Dealing with this psrt of the case, tha judgment
sbafies: — “If the assessee had not had a [Jead Office in London and
wished to ship and dispose of its produce in the English market
it eould only do so, for ordinary praebical purposes, by means of
Commission Agents there, and a veasonable remuneration to such
Commission Ageuts would have to be dedusted before arriving at
fhe nett profit earned. But, 1f the FHead Office in Li-ndcen and the
various brinches conbrolled by the Head Office in Rangoon happen
to be one and the same firm, it does not, in our upinion, affect
the question. And in arriving ab the amount of profits liable to
Indian income tax, tho Commissioner of Ineome Tax, in our opi-
nion, should allow a resscnable esmmission agents’ ccmmission on
the sale and realization of the produes.’’]

Present: Macnoxzrn C.J, DATTOK 8 P.J. AND POYSER J.
PAUL PEIRIS ». COMMISSIONER OF INCOME TAX
3 18.0. No, 54— Special]
Docided: 6th Muarch, 1936.

Retirement of public officer on pension—Liability lo taz of
commuibed gratuity paid alter date of rativement but before the eLpiLy
of the year of assessment and pansion pavable for such parvod
Daes a person who receives pension commence ¢ mnet employiment
Ordinance No. 2 of 1942, 8. 11 (1), (3) & (6).

The assessee, a public cfficer, refired on percion on February 13,
19856,  Detweon this date and March 31, 1935, {hat is to g0¥, before the expivy
.of the year of assessment 1934-1085, he received a commuted gratuily and he
w a3 entitled for pension for this period. On an appeal against an aszezpment
‘ol these amounts,

HELD (i) that, though bhe assessee’s employment as a publie offizer consed
on FPebrpary 15, 1995, within the meaning of 8 11 (6) of 1he Ordinauce, he
did not commence any employment en that date, within the meaniug of
B 1T (8) and? 3

Bk (ii) that, tharefore, the commuted gratuity and pengion are nok
liahle to inzome tax for the year 1834-1935,
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Referred to: Comunissioner of Income Taz v, Fodger, (1935 35 N.L R 169,

1 Caylon Tncomes Tax Caszes 1 {1}
Davies v. Braithwaite, (1931) 2 K. B 628; 18 T.C, 195 .. {2)
Seldon v. Crogm-Jolnson, {(1932) 1 K B, 759; 16 T.C. 740 3

(lage stated under 8. 74 {2) of the Income Tax Oudinance
No, 2 of 1922, by the Board of Review constituted under 5. 70
of the Ordinance.

The assessee retived from the Civil Serviez of Ceylon -n
February 15, 1985, A noties of assessment onder the Income Tax
Ordinance, for the vyeir 1934.1985 was served c¢n him on
March 9, 1935. The assossment was based on his salary and the
emoluments from April 1, 1934, up to February 15, 1935, and his
pension of Bs. 1602/- from Feliruary 16, 1935, to " March 31, 1935,
and his commuted gratuity of Rs. 43,750/-. The e>mmuted gratuity
was admittedly paid to the assessee after the date of his relirement
on February 15, 1935, but within the vear ol assessment which
endel on Maieh 31, 1935. The assessment was made cn fthe basiy
that, under 5. 11 of the Ordinance, the assessee ceased his employ-
menb us a Civil Servant on Febyuary 15, 1935, and eommenced a
new employment on Fobruary 16, 1935, acd that, therefore, the
salary he received up to the date of his retirement as well as the
pension and gratuity payable to him after he ezaged that employ-
ment we'e all taxable.

The assesseo, being dissafizfied with the assessment, appealed
againgt it to the Commissioner of Tnecome Tax, F. M. Doulton Hsq.,
who referred the appeal direct to the Board of Review under 8, 72
of the Ordjnance, as, in his opinion, “no useful purpose would he
served by his hearing the appeal,” In referving the appeal to the
Board of Review, the Commissioner stated as fellows:—

“4, Dr. Peiris appeals against this assessment on the grounds
that he has not ezased an emplovment and is liable to be assessed
under seckion 11 (1} on his ineome for the year ended 3lst MMarch
1934, The amounst of tax due under the assessmenfi is Rs. 4573 /88

5. It has always been the practice of the deparbment bo trea[;
the individual, who retires on pension, as having ceased his
employment and eomsmeneed a naw employment. Apart {rom the
lezal position, fo treat the employment as conbinuous would always
result in serious hardship to the individual. TIn the year in which
he retired he would have to pay tax on his previous year’s ineome
whieh, apart from the question of a combined gratuity, would
normally exceed his actual ineome, In the following year, he would
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again have to pay on the income normally in exeews ol Lis actual
income. This excess would be very cousiderable if he has recsived
commuted grabuity. This hardship is considerably accentuated, if
the assessee is a non-resident not living in the United Kingdom, as
he would have to pay fax ab a minimum of 10%, without any
allowance. -

6. The legal position seems to be quite clear. Up to the
dafe of retirement, the assessee was employed as a Civil Servant. Ag
from the date of retirement he is no longer a Civil Servant, but a
pensioner.

7. The case of the Commissioner of Income Taz v. Rodgey
(8.C, Case 104 of 1933)%* supports this view. In this cuse it was said
that, so long ag an assessee wis employed as an Accountant, his
employment could not be held to have ceased, even though he
changed his employer. Tha assumption is that, as soon as he ceased
to be employed as an Aecountant, his employment would ceass. In
the present case, the appellant has ceased to be a Civil Servans,
therefore his employment has ceased.

8. The praetice in the United Kingdom is similar, and T am
not aware.that it has ever been challepged.”

At the argument of the appeal before the Board of Review, it
was contended on behalf of the assessee that the appeal was only
against the taxation of the commuted pension which he had in faet
been paid affer the date of his retirement and against the taxation
of the pension paid to him for the period after his retirement on
February 15, 1935. The Board of Review dismissed the appeal and
confirmed the assessment. The assessee, thereupon, requested the
Board to stafe a case for the opinion of the Supreme Court which
they did in the manner following:—

CASE STATED

1. Ab a meeting of the Board of Review, Income Tax, cons-
tituted under the Income Tax Ordinance No. 2 of 1932, held on the
13th April 1935, the appellant abovenamed appealed against an
assessment for Ineome Tax of his commuted gratuity of Bs. 43,750¢.
and of the pension paysble to him for the period from 16th
February, 1935, to 81st March 1935, The amount of tax payable
on the assessment is Rs. 4573 /88.

2. The facts relative to, and leading up to, this appeal are
a8 fc_llows:—

* Vide p. 1, supra.
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3. The appellant retired from the Civil Service of Ceylon
on the 156l February, 1985. A nofice of assessmant under the
Ineome Tax Ordinanece, for the yeaxr 1934.1935 was served on the
appellant cn the 9th Mareh, 1935, The assessment was based on
his salary and emoluments from lst April 1934, up to 1dth TFeb-
yuary 1935, and his pension of Rs. 1602 /- {rom 16th February. 1935
to 315t March, 1935, and his commuted gratuity of Rs. 43,780/,
The commuted gratuiby was admittedly paid to the appellant after
the dato of his retirement on the 15th Wekruary, 1935, but within
the year of assessment whieh ended on the 31st Maxch, 1935,

4. Tt was stated ab the argument, in support of the assess.
ment, that #hs nssessment was made on the ground that, under
seotion 11, the appellant ceased his employment as a Civil Servant
on 15th February 1935, and coremenced a new employment on the
16th February 1985, and therefore the salary he reeeived up to the
date of his rebirement as well as the pension and gratuity payable
to him after he ceased thab employment were all taxable. The
decision of the Supreme Court in The Commissioner of Income Tax
v. Iivdger, (1933} 85 N.L.R. 169, was also relied on. It was on this
Yasis that the assessor agzessed the appellant.

5. The appellant, being dissatisfied by the assestor’s ags0ss-
ment, appealed against it to the Commissioner of Ineome Tax, who
rofexred the appeal direet to the Board of Review, under the
provisions ol section 72 of the Income Tax Oydinance. In doing
s0, he placed before the Doard the faeh that it has alwavs been the

pracbies of the Department ol Income Tax to freat an individusl
who retires on pension as having genszed his employnient, and

commenead & new employment, and that the practiee in the United
Kingdom is similar.

6, The appellant contended ab the hearing of his appeal that
he did nob contesh the taxation of hig salary and emoluments up to
the 15th of February, 1935, but thab the appeal was only against
the taxation of the commuted pension which he had in frey been
paid after the dats of his retirement and againsh the tazation of the
pension paid to him for the period after his refirement on 15th
Tebruary, 1935. He eonfended thab neither af these wag taxable
4s neither of them eame within the wording of section 11 (6) (@) of
the Ordinance, and that they did not come within saction 11 (3) ag
he had nob commenced any Dew smployment on tha 16th February,
1935, o as bo subject any ineome or profits recoived by him betsvaen
the 16th February, 1985, and 31sb March, 1935, to Income Tax.
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7. After hearing argument the Board decided, o4 vhe 13th
April, 1933, that the assessment should be confirmed, and aecordingly
dismissed the appeal. d

8. DBeing dissatisfied with the decision of the Board, the
appellant has requested the Board to state a case for the apinion
of the Houourable the Supreme Court, on the question as to
whether the commuted grabuity paid after the 15th February, 1935,
b within the vear of assessment, and the pension payable for the
period commeneing 16th February, 1935, and ending 31st March,
1933, are liable to Income Tax for the year 19341933, which case
we have aceordingly sbated and signad, -

~ Colombo, 1. A, Mahadeva
Tth day of May, 1937, 2, Btewart P, Haylex
3. Irancis de Zoysa
Members of the Board of Beview,

H, V. Pereva, with him G. K. Chiity, for the assesses-appel-
lant. [Counsel stited the facts and procesded;— The only question
that arises in this ease i3 whether the commuted pension paid to
the assessee after his refiremeit and the pension payahble for the
period boginning on February 16, 1935, and ending on March 31,
1935, are linble to income tax for the yenr of assessment 1934.35.
Sub-sections (3) to (6] of 8. 11 create exceptions to the rule econ.
tained in sub-seeion {1]. The assessee cossed his employment as
Publie Trustoe duting the year of assessment and, thorefors, sub.
secbion (6} applies, The amonnts in question dp nob come wibhin
the purview of 8, 6 (1) (Bl or 6 (2) {a) ns they were nob actusll v
received prior tio the cessation of the employmens. They might
have been liable to fax under 8. 11 (8] (a] if they were profits which
arcse in the period heginning on the Ist April 1934, and ending on
the 156h Bebruary 1985, The gratuity and the pension ware earned
in the ordiniry course by the assessee during the whole period of
his service and they bacame legally due to him after his rotirement
They relate to a period subsequont to such retiremont. Next Vear
the amounts will be caught up by 8 11 (1),

M. W. H. de Silva, Acting Solicitor-General, with him H. H,
Basnayake, Crown Counsel, for the Commissioner of Income ‘Tax-
respondent:—As regards the assesses’s income from Ayril 1, 1934, to
Hobruary 15, 1935, 8. 11 {6) applies, But after Fehruary 15, 1935,
the assessee had a new source of income, viz, his pensizn and
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gratuity, and, hy a legal fiction, this is regarded as a new
employmer.t,

‘MacponELL O.J.—Commencing a new employment? Wa
have here a man who i3 to do nothing !

Pension i3 & new employment under the English stafute, ses
S. 45, Finance Act, 1927, DPension is included by the local Ordin-
snce undsr ‘profits from employment,’ see S, 6 (2)

'DALTON J,—Who is the emplover of & pensicner ?]

The person who pays the pension i3, under a legal {ietion, the
employer,

H. V. Pereva, in reply:—I do nob deny that the commubed
pension will enfier into the calealation of inzome- for purposes of
Income Tax. We huve, however, to remember that the tax iz nof
imposed on inecome but on a person. The aszessee was baxed on the
footing that 8. 11 (1] did not apply to that particular source of income,
the ineome from that employment. The learned Solicitor-General
conceded, and must nacessarily esncede on that footing, that the
assesses had eceased on February 15, 1935, to earry on hiz employment
as 3 public offiear. The learned Solicitor-General sought some assis-
tanes from the definition of profits in 5. 2 of the Ordinance. No doubt
for ezrtain purposes, as for instance, for elaiming allowaness for
‘earned income,’ 3. 16 (2 ‘profits from employment’ inelude pension.
But there is & fallaey in arguing that the reesipt of pension implies
a new emplovment,

The Enzlish practice is baged on the express provisions of
the Finauce Act of 1927 and cannoh be availed of for an assessment
under the Ceylon Ordinance, Liability to tax under this Ordinance
cennot rest on any legal fickion. If the learned Selicitor-General’s
argument were sound, one has to go as far as mainfaining that if, for
example, a person eeased his employment and received later a bonus
he commenesd a new employment, that of ‘bonus receiver.” Such a
bonus being paid in a lump sum, the new employment will begin
and oease ab one and the same time.

MachontrLr C.J.—This was a case stated by the Boald of
Review appointed under the Ineome Tax Ordinanes, No. 2 of 1932
which was referrsd by DanroN and MaAARTENSZ JJ. to a Bench
‘of three judges. The ease stated was as follows. {Ilis Lordship seb
down here the case stated and proceeded:—!

This cage necessibabes an examination of seetion 11 of the
Ordinance Na. 2 of 1932, sub.seotion (1) of which is as [ollows:—
“Save as provided in this seetion, the statutory income of every
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person for each year of assessment from each source of Lis profits
and income in respect of which tax is charged by this Ordinanes
shall be the full amount of the profits or income which was derived
by him or arose oi acorued to his benefit {rom sueh souree during
the year preceding the year of assessment, notwithsfanding that he
may have ceased to possess such souree or that such souice may
have ceased o produee ineome."”

On this sub-section it is useful to quote the remarks of
DRIEBERG J. in Commissioner of Incoms Taw v. Rodger (11, “We
have two years to consider. The vear of assessment snd the pre-
ceding year. A persoa is not taxed on the income ol the preceding
year as such bub on his inesme for the vear of assessment, and by
an arbitvary role his ineome for the preceding venr is aceapted ag
his income for the year of assessment: you do not tax the income of
the preceding year but you tax the income of the vear of assessment
and wensure that inecome by that of the preesding venr.” This is
the normal rule, but this same section 11 establishing that rule
contains also the exceptions thereto. The oxcepbions contained in
sub-sections (2], (5}, (7}, (8) (9) and (10} do not affeet the present
case stated, but it will be necessary to consider sub-ceetious £8), (4)
and (6] and 1 will begin with sub-section (6).

This provides for the case of a person “ceasing to carry on
an employment’ aud, omibting words immaterial to the prezent
case, reads as follows: “Where a person......ceases to earry om...,..
empleyment in Qeylon.....,his statutory ineome therefrom {i,e. trom
the employment) shall be (a) as regarde the year of assessment in
which the cessation ocewrs (i.e. April 1, 1984 to Mareh 31, 1935)
the amount of the profits of the period beginning on the 1st day
of April in that year (i.e., 1934) and ending on the day of cessation
(i.e. February 15, 1935), and (h) as regards the veur of assessment
preceding that in which the cessation oceurs {ie. April 1, 19338 to
March 31, 1934/, the amount of the statutory income as computed
with the foregoing syb-sections or the amount of the probits of such
year (i.e. 1933 to 1934), whichover is the greatev” and ke shall not
be deemed to derive statutory ineome from such employment for the
year of assessment (i.e. April 1, 1935 to March 31, 1936) following
thab in which the cessation oecurs. "“Stabutory income” is defined
in section 4 of the Ordinanee as “income from any source compubed
in accordance with Chapter 1V,”  which chapter eonsists of section
11, the section under consideration, and section 12 which does not
conearn the presant case.
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Now it seems elear that on February 15, 1935, the appellant
*agased to carry on an employment in Ceylon,™ Ie demitted his
duties as Fublic Trustee and received a pension. No one apparently
could henesforward lawiully require him to abtend at the Public
Trustee’s office or any other office and work there, and conversely
he had no longer the right o perform any of the duties pertaining
to the office of Public Trustee or of any other office. He had ceased
to carry on an employment within the meaning of the sub-ssctio™,
and this was, we understand, conceded by bLuth sides to this appeal.

1f then on February 15, 1935, the appellant had ceased to
carry on an employment in Caylon, did he on that date “ecommence
to earyy ofl...... an employment in Ceylon" 2, as is contended hy the
respondent to this appeal, This is the ease provided for by seetion
11, sub-sections (3) and (4),

Sub-seetion (3), omitting words immaterial to the present
cass, reads as follows: “Where on a day” (ie. February 15, 1935)
“swithin the year of assessment’ (i.e. April 1, 1934, to March 31,
1935}, “any person eommences to carry on...employment in Ceylon
...any profit arising therefrom” (i e. from the amployment) “for the
period from such day” (i.e. February 15, 1935) “to the end of the
year of assessment” {i.e. to March 31, 1935) “'shall be the stebutory
incoms of such person for such vear of assessment” (i.e. for the
year April 1, 1934 to March 31, 1935). If then the appellant
commenced an employment on February 15, 1935, any profit arising
from that employment, for instance, his commuted gratuity and his
pension for the next one and half months, would be statutory income
of his for the year of assessment April 1, 1934, to March 31, 1935,
And note that this eonstitutes an exeeption to the rule laid down in
section 11 (1), that you tax the income of the year of assessment bub
measure it by that of the preceding year for, adhering to the faets
of the present case, here as regards at any rate the commuted
gratuity and the pension for the last one and a half months of the
vear, April 1, 1934, to March 31, 1935, you ar: measuring the
income of the year of assessment not by that of the preceding year
but by the year of assessment itself. '

Section 11 (4) would seem to provide for the converse case,
thab, namely, of ecommencing an employment within the year
preosding the year of assessment, and this sub-section {4), again
omitting immaterial words, reads as follows: “Where on a day”
(here February 15, 19385, "within the year” (hers the year April I,
1934, to March 31, 1985), “"preceding the year of assessment’ (which
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would be the year April 1, 1935 to March 31, 193F), “any person
has commenced o carry on,...employment in Ceylon., his statutory
Income therefrom for that year of assessment” (in this case the year
February 15, 1935, to February 14, 1936), “shall be the amount
of+the profits for one year from sueh day,” (in this case the year
February 15, 1935, to February 14, 1936.)

You would surmise that this sub-segbion (4) was enacted to
cateh up cases where th- person taxable had commenesd to carry
on employment but where the Imcome Tax Department had not
become aware of that faet until some time in the next yoar of
assessment, and doubtless it was inserfed to provide for other eas®
also, but neither side to this appeal contended that the present cage
came under sub-section (4], but argued, the appellant that it did not
fall wishin sub-section (3}, the respondent that it did, We must
veburn then to sub-section (3) and try fo answer the guestion, did
the appellant “commence to carry on employment” within the
vear of assessmeut, that is the year April 1, 1934, to Mareh 31
1935, such ecommeneement having cecured, il it did cecur at all, on
February 15, 1935,

Tt was argued in the casa cited, paragraph 5, that “it has
always been the precties of the Deparbment of Income Tax to breat
an individual who retires on pension as having coased his employ-
ment and commenced & new employment and the practice in the
United Kingdom is similar.” During the argument, no English

« ease was cited to us ta show that this is the practice in the United
Kingdom and the casescited in 35 N,I[,.R. 169% hardly seems to hear
oub this conbention. In Dawvies v. Braithwaite (2. ROWLATT Js
discusses fully the meaning of employment in the Linglish Income
Tax Act, 1918, and the Finanee Act, 1992, trying to distinpuish it
from “profession” or “vocation,” and he points oubt that a person
may well have a profession and yet hold an employment, and ba
says ab page 635 “A musieian who holds an office or emplovment
under a permanent engagement can at the same time follow his
profession privately.” It should also be mentioned that he wag
deaiing with Sita.tutes whieh on this subject are differently worded
from our own section 11 and which seem to have éried to put
“profession” or “vocation” into one category, and “‘office” or “om.
ployment™ inbo another. See also section 45 (3) of the Finance Agt
1927, whieh distingunishes “office’ or "employment” from "a,nnuiny:
pension or shipend.” In view of this difference betwoon the English

*Commissioner of Tncome Tazx v. Hodger,, page 1, supra.
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Acts asd our own Ordinance, 1 doubt that the former are of very
much help and the judgment T have quoted does not seem to contain
anything in favour of the proposition that w person going on
pension thereby ecommences an emplovment, The other case cited
in 35 N.I.R. 169, is that of Seldon w. Crooms —Johnson (3],
whera the head-note savs: “held that a junior Barrister on
beeoming a K.C, does not set up & new profession but, it would
seem, gonbinues his former profession.” This cise was again decided
by ROWLATT J. and does nob deal with a —erson going on pension
as will be wppateny from the portion of the heswd-note which I have
just quoted. 1i then the practice in the United Kingdom is to treat
an individual who retires ©n pension ss having ceased his employ-
ment and having commenced a new employment, one can only say
that no authority was cited to ns i. support of that proposition,
wnd even if it is the practice there, the difference between their
sbatutes and ounr own Ordinance would tend to make linglish deei.
sions of doubtful authority with us.

Thiz case then nuerows down to 4 point of very small com-
pass. What did the auppellant do by zoing on pension on February
15, 19357 He ceasel to carry ou an employment in Ceylon, seetion
11 (6], of that thore can be no doubt, and it seems to wme equally
clear on the plain meaning of words that he did mot on that day
eommenes bo carry on employment in Ceylon. 1i you say that he
did, it iz & nesessary question, who was his smployer, and what his
employment ?  His emplover, il he hud opne, was the Government
of Ceylon paying him his pension; his employment, if he bhad one,
was drawing the pension, Lt is surely a strain on lunguage to say
that drawing a pehsion is an employment. At least I would ask
for statutory or ether suthority befers L agree that it was.

Whils writing this judgment I have had the advanfage of
seeing that of my brother DATION and would respectiully concur
in his interprebation of section 6 taken with the definition of “pro.
fits” or “income’ in section 2. 1t is true thut section 6 (2} enacts
that “for the purnoses of that section” the term “‘profits from amy
employment”’ insludes a “pension” and that section 6 (1) says that
“for the purposes of the Ordinanee’ the term “profits and income”
mean “profits from any employment”; consequently a '‘pension’’
will be a “profit from an employment” and a "profit and income,”
but the Ordinanea does not anywhera sy that a poosion, even
though a profit {rom an employment, commentes an employment.

Income derived from the investment of a stock exehange
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speculatzon doubtless is “from that spaculntlon oub it does nob
‘commsnees’ the speeulation; on the contrary it is a sine gna non
of the income thit the speculution should be & thing of the past
before the intome “from’’ it ean. arise. 8o here, surely, on any
ordinary analysis of the words used, the pension is “Irom” the
employment, or beeause of the employment but the very ferm,
pension, implies that the employment is over or it would he
c.lled “wages” or ‘salary’ —-—s,ectmn 6 (2) {a) (i}—nor is thers
anything in the Ordinance that T can discover thh says that a
pension, though & profit from an employment, yet “commences” an
employment, :

If the above eonsiderations are correet, it seems to Tollow
that the appeHant,though hs esased fo earry on employment in
Ceylon on Fehruary 15, 1935, section 11 (6!, did not commenes any
employment or new employment on that date, section 11 (3}, and
conzequently the answer to the oiwse stated must be, that the
eommuted gratuiby paid alter February 15, 1935, but within the
year of asséssment, and the pension payable for the period com-
meaneing Felbruary 16, 1935, and ending March 31, 1935, aro nof
lizble to income tax for the vear 1934 fo 1935,

I do not know what effect this may have on the amount
whieh the sppellant will ultimately have to pay as ineome tax on
his commutbed gratuity and pension. After the conclusion of the
argument [igares were handed to us, with the consent of both sides,
showing what tax the appellant would pay (a) on the basis that there
swas no esssabion of employment, (b) on the basis that there was no
gossation of pue employment and the commenzemsnt of another and
(e} on the basis that there was a cessation of em ployment without
tha eommencement of a new one: but Counsel {or appellant earnestly
besonght 1s not to go into such questions as they would be outside
the case stated fo us, and any remarks thereon merely obiter dicta,
This is cerbainly eorrect and it will be sufficient to decide the
case stafed fo us without speculating as to mabbers not strictly
within that ease.

For the reasons given above, T am of opinion that this appeal
must he nllowed with costs, and the guestion usked of us must be
answered, as I have said abovs, in the negative.

DanTON 8,P.F. Tt is conceded by the Commissioner thaf the
standard basis for compubing the statutor v income of every person
fur each year of assessment is the full amount of the income derived
frem all sourees during the year preceding the year of assessment.
The ye-r ol asqeas,ment referred to in the question raised in the
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case stated is the year April 1, 1934 to Mareh 31, 1935, The onus,
therefore, is on the Commissioner fo establish that the payments
made $o the appellant for pension and commuted pension between
the dates February 156 and March 31, 1985 i.e. during that yea,
of assessment, ¢i1n be ineluded for the purpose of ascertaining thg
statutory income of the appellans for that year of assessment.

He putports to do this by seeking to show that the case falls
within the provisions of seetion 11 (3) of +he Income Tax Ordi-
nance. Thab section provides that whers on a day within the veay
ot agsessment any person commeneess to earry on orf esercise n
trads, t_)usiness, profession, voeation or empleyment, any profit
arising theralrom for the period from such day to the end of the
year of assessment shall be the statutory ineome of such jerson for
gueh year of assessment. It iz urged that on February 15, 1985, the
appellant commenesd to earry on the employment of a pensioner
and, theretore, any profit arising to him as pensioner [rom February
15, to Mareh 31, 1935, the end of the year of assessment, i3 statutory
income ol the appellant for that year of assessment.

In support of the argument that going on pension is the
commencement of & new employment, the Commissioner reliss on
the provisions of section 6 of the Ordinanes. It is there enacted
that the term “‘profits from any employment’’ ineludes a pension
or any sum received in commutation of pension. It is argued tha;t'-.
hecause the law provides that a psnsion or eommuted pension is for
the purpose of that seetion a profib from an employment, therefore, -
it neebssarily follows that a person on pension i3 carrying on fthe
employment of a pensioner, and on the day on whieh he goes on.
pension he commeneas the employment of a pensionsr. I am quibe
unable to agree with any such argument.

The word “from” in the term “profits lrom any employ-
ment’ can be construed as “by reason of” or “out of’ and “profits
{rom any employment’ meins profits arising by reason of or ouf
of any employment. Relerence to an English dietionary as to
the meaning of the word “pension’ shows that, amongst other things,
it means’’ a stated allowance to a person in consideration of pust
serviess or a periodical paymant made to a psrson refired from
servies on aeeount of age, disability or the like” or a “‘yearly sum
granted by Government o rebired officers,..who have served a
numbper of years...” The payments of pension as a general rule, and
gaking the ordinary meaning of the word “‘pension”, are made in
respeet of past services or past employment and not because of any



I3 PA;UD PEIRLS v.. COMMISSIONER OF INCOME TAX 143

further servioe to be done or performed ufter retiiement to earn
the payment of the pension. Seetion 2 of the Ordinance provides
that for the purpose of that seebion a pension is to be deemed profis
from ap employment, and is a stabutory recognition of the meaning
of the word "pénsion which I have set out above for the purpose
of this Ordmancé presumably because a pension is in fact a paymeng
for service or employment, although that employment was in the
pa B, This is recognizea in section 16 of the Ordinance when the
term “‘earned income™ coines to be defined, albhough it is diffienlt
to understand on what prineiple s difference is drawn betwean
personhs on the score of residence in regard to “earned incoma’’ in
Ceylon.  The definition in section 2, however, in no way supports
or justifies the fickion upon which the case for the Commissioner
deperids, namely, that a pensioner oo revirement and gomg on
pemlorJ counmences a new employment.

For these reasons I am opinion that section 11 (3) of the

Ordinance hus no referencs to this case inasmuch as the appellant

' did not commenes anv new employment on Febraary 15, by going
" on pension on that date,

The velerence in the case stated to what iy the English
pructice in these matbers is incorrect. There the matter is amply
covered by the provisious of the Finance Act, section 45.* There
the term “employment,” when rveferring to present employment, is
clearly distinguished from such terms as “pension” or “apnuiby.”

I agree, therefore, for the above reasons, that the answer to
the guestion submitbed to this Court in the eise stited mnst he
that the eammuted gratuity paid alter February 15, 1935, bus
within the year of assessmen$, and the pension puyable for the
period commenecing February 16, 1935, and ending Mareh 31, 1935

are not liable to Income Tax for the year 1934-1935.
The appellant is entitled to his costs of appeal.
PoysEr J,—T agree.
Appeal allowed.

[Proctor for assessea-appellant: Stanley Perera. Prostors for Gt
missioner of lncome Tax—respondent: F.J. de Saram & G. 7. de Savewm,

* Hinanes Ast, 1927, (17 & 18 Geo, 5. Gh. 10}. 'S, 45 deals with the

basis of ussessment for empimmwt Scheduls E. Sub-section (4) (1) of 8. 45

. enacts, for Listaiics, as follows:— In thecase of income tax ehargeabls under

Schadule 1 in respect of any office or employment held by any person, ot any
apnuity, pension or skipand to which any person is entitled—

(i} ineome tax shall be computed as respects the year of assessment
In which the person first holds the office or employmect, of becomas entitled
Lo the annuity, pension or stipend, on the amount of his emoluments for
shat year.” :
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[NOTE.—This eise was taken ap for argumenh before
DATTON S.P.J, and MAARTENSZJ., when their Lmdshlms directed
it 6o be listed before n Bench of three Judges as, in their Liovdships’
view, the guestion for determination was of grent lmportmnce' i

The hasis ar]ophod in the Cevlon Ineomie. Tax Ovdinance for,
ascertaining statutory income is much the sime as that of the Umted
Kingdom Act of 1918, us amended by the Finance Aets of 1996 and
1927, and relerence muy be made to 17 Halsbury {Hﬂll‘-}hdm Edn.)
Art, 202 a5 sequa and Art. 439 o sequa.] ;

Presenr: MOSELEY AND FERNANDO JJ.
G. N. G. WALLES ». COMMISSIONER OE‘ INCOME TﬁX""
[8.C. No. 155 (1936)— Special] '
Deeided: 1fth February, 1937,

Stakes won by horses belonging to assessee and his wife—Are
they assessable to tor ?— Furchase by assessee ¢n 1931, under o
worlywge decvee, of property wmortgaged to him o secrire value of
horse-fodder sold by him— Bealization in 1982, ie, within \the pear:
preceding the yewr of assessmient, by sole of the property, of an
anount Less than the debt due—1Is the difference between the realized
price and the amount of the debl n bad debt incurred during the
period in respect of which the profits were being ascevtmr)cd ?—-Loss
on realizaiton—Is it allowable ? ; i

Observations on what are findings of fact and questions of
law— When may the Sy preme Cowrt interfere I—Income Tor Ordi-,
nance, No. 2 of 1932, 8s. 6 (1) (a): 9 (1) () 13 (1) (b) & (c) and
74 (5). ! - :

Tha asyesses carried pn the husiness of dealing in horse-fodder and
spddling, training race horses and (he importing of sand selling horses. Ha
and his wife derived dnring she year preceding the wyear of asgessment
1983-34, in addition to the inecome from the s2id business, an income by the
stakes won by their horses on the race course helouging to the Turf Clnb,  In
Decembper, 1981, the sssessee bought under & mortgage decras, for tha
sppraised value of Rs. 7,100/, a propecty which one C, had mortgaged to the
asszsses to secure % debt due for horse-fodder soid to C. In May, 1932, the -
assesses gold the property and afler paying ofl three prior mortgagas, there
was left with him 2 balanca sum of Hs. 497/58. Tha assesses was asspssed
a5 having an income of Hz. 25,170/, 1le was dissatisfied with that assassmeit
on two grounds, viz, that the stukes won by horses belonging to himself and
hiy wife were not agssssable and that, in the ascertainment of hisineomes, nao
deduotion was made of a sum of Rs 6,535/, the difference batween the res’ zed
priva wnd the amoeunt dus to him under the mortgage decrse, which ha non.
tonded was a bad debt incurred within the year preceding the year of assess
ment. Hea appealed to the Commissioner of Income Tax, who held s’.gmns%
the assessee on hosh the grounds, and the Board ef Review, who upheld the
Uommissioner's decision and eonfirmed the assessment, whersupon the assesses
required the Board to stabe & case for the opiniou of the Hupreme Court.

HELD: (i} that inasmuach as the pursuit of liotse-racing as cartied on by tha
angessee and his wife Eurmad no part of hiz businesd ot trading in and

* Reported in 1 0, L.JR. 118, T (O W 73; 38 N.L R. 325,
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raining horses, the stakes won by horses belonging to them were aon'profits. 0
E income’ within the mesning of 8. 6 (1) (a) of the Income Tax Ordinance,
,tharal.ﬂm,-_not apsessablo to tax and . ;

. 1)) that unless and until steps are taken by tho assessee fo recover
the balange due from C. under the dacrag, it cannot be said fhat the debt'fa
bad and bhat, therefore, the slaim for the deduction of this amount in the.
ascertainment of his incomes under B, O (1) (d) of the Ordinanpe wa:

premature, : ;

- HELD; fllf“ﬁﬂf'_ bhat as the assesses had suffersd s pscuniary loss in eonnac:
tion with the realizationof his dabt which Lecame apparent within the year
p-eveding the year of assessment, he was entitled to have the amount of thig

loss deducted under 8, 1. of the Ordinance in the asesrtainment of his
4 sessnble inconie,

Appliad (on fhe question of severance of businesses): ;
barl of Derby v, Basson, (1926f 42 1. L., 380 ; 10 T8, 257 £ (1)
Commissioner of Inland Revenue v. Wiliiam LRanson & San, Lid.,
{1918) 2 K B. 709; 12 T,0, 21 e ()
Commissioner of Inland Revenue v. Mazse, (1919} 1 K.B. 647 ... - (3
~ Case stated for the opinion. of the Supreme Court by the
Bo&;d of Review under 8. 74 of the Insome Tax Ordinance No. 2 of
1932, :
The assessee, Mr. G. N, (3, Walles, iz a veterinary surgeon,
& dealer in horse fodder and saddling and a trainer of race horses.
He also imports and sells horses. Aceording to the assesses, he
indulged, from 1920, in horse-racing from the love or sport and
his racing string, at the time material to this cass, numbered
twenty-two. His wife took up racing on similar lines and owned,
. ab this tirwe, nine horses,

: For the year ol assessment 1933-1934, the assessee  wag
.a.ssess_é_ 48 having nn incoms of Rs, 35,L70/. He was dissatisfed
wibh this assessnient and appealed to the Commissioner of Ineome
Tax on the following two grounds :—

{1} 'That the stakes wou by horses balonging to himself and his wifo ars
- uch assessable and

{8) That no allowance had heon made for the alloged had debl of

Wa. 6,535/., which deht, ho sontendsd, hecama bad within the ¥OAr

procading the yesr of asssssment and which, he claimed, should ba
deduectod from the nssessment of his income.

H. Musker Esg., Assistant Commissionor of Ineome Tax,

who heard the appesl, eontirmed the asgzessment for the following

rersons i—

U A8 regards fhe slaim for an allownopee {or the bad debt,
the appellant bought in a property in sabisfaction of the debf

i -in"Dé‘i:em'be'r, 1931, which was prior to the year of the aceounts
under consideration. Sueh debt had hecome had not later
thaa' December, 1931, ‘and no deduction ewn be allowed in
_eomputing the p _oﬁtg. of 4he _',g“_e.s,r to the 316 March, 1933, in
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I regpach of ihe subsaquent realma.tion ef thts pmperty. 3113!-.
as any . surplus on reahzatmn Wouhi not be assessable; _'

No evidence was pmducad to 3how ‘that tha ra.mng of the:
'horses run in the nanies of (hhe A9SpRYED antl his w;fe} and hhe i)

opeasional sales of these horses did nof avise from an anterr-_ i

- prise run ‘on commereial lines with a yiew bo proﬁt The
acoounts ‘show that profits haye been ‘made whilst in h:s
capacity as veterinary aurgecn fodder merehant and n:npr:n'liaM
and trainer of horses. My, Walles is ina Eavoutable paalhwn
to conduet racing on commoreial lines.”

The Assistant Commissioner held thab tha praﬁts rasulting
from the rasing of horses by the assessee and his wife arose
from an enterprise  whieh is. conducted om eommercla.l llnas s.nd
fall within the meaning of ' profits and income’ as daﬁned in 8. 6

* (1) (@) of the Income Tax Ordinance. i
The assesses, thersupon, appealed to the Beard of Review .
who dismissed the appeal by the foIlowmg order i—

“ Upon the evidencs and tha facts stated in the course of the
argument, we are of the opinion that the raeing of horses by
.~ Mr. and Mrs. Walles is an activity whigh forms parb of the
' . business earried on by Mr. Walles, the profits from which -
formed puaxb of the profits of an enterprise which is eonducted
on eommercial lines and therefore fall within ‘profits and
income ‘ as defined in section 6 (1) (a) of the Ordibangs. :

On the question of the *bad debt’ we are of opinian that it
was not incurred during bhe period of which the prafits have:
te be ascerbained for the purposes ol this ﬂs%easmant Ak
accordingly disallowed. - ¥ Lt

i

The appesl iz dismissed and tha agaesgmsnh is uonﬁrn;e&'.."'i o
The assessee, thereupon, required t.he Board of Reviéw. to t
‘state & case for tha opinion of tha Supreme Couct which tha\f dld

in the manper ‘following:-—

CASE ISTATED "

1. The appsllant was asséssed under the pmvns:uus of tuie

Income Tax Ordinanee, for the yvear of assessment commenmng 1st:
April, 1938, and ending on 31st March, 1934, as having an mcome
of Rg, 85,170/- upon which he was called upon to pay int:Oma x|

. amounbing to Bs. 2,264/50.

2. Being dissutisfisd with the assessment, the appallant B..p- :
pealed to the Commissioner of Incuma Ta.x on the grounds !iha.ti N
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{a} bhe sbakes won by horsea balonging fo the appallants '

w1fe anﬁ to the appellant Wﬁ’.‘.‘e not assessabla and

By thaﬁ no allowanoe had been made for an. allegad ba& dabt

of Rs.6535! ‘whieh debt, the appellant contended, became bad -

! wmhm ha yaar precedmg the year of assessment and whmh he
claimed should be dedueted from the assessmend of his income.

. 3. The Commissioner of Income Tax held thai the results

i of the racing of h_or-ses rr 1 by the appellant were taxable as their |

raving tormed part of the business carried on hy' the nppellant. Ha
nlsq helﬂ that the profits resulting from the racing of horses helong-
ing to Mrs. Walles were profits resulting from an enterprlse con-
dncte_d_ on commereial lines and fell within the meaning of “‘profits
and incoma’’ as defined in seckior 6 (1) (2) of the Ordinance. As
‘regards the bad debt of Rs. 6,535/- he held that it became bad not
later than December, 1981, when the appellant bought in the pro.
perty of the debfor. He nceordingly disallowed any deduction of
‘this sum from the eompusation of the income of the year ending on
the 31st March, 1933, 1In the result the appeal was dismissed by
UL the Commissioner and the assessment confirmed.,

4, The appellant, thereupon, appealed to the Bo-a.rd of Re-
view oonskituted under the Income Tax Ordmance. upon the
following grounds:i—

. {a) that the finding of the Oommlsswnel wag wrong. in la.w ;

; &na agamst- the woight of the evidence,

(b) that the Commissioner was wrong in holding that the |

:-.racmg of horses by the appellant. under the name of “"Mr. Douglas™,
and by Mm. Walles or either of them, was an enterprise ruo on
4 T
commereial lines with & view o profit,

(o\J that the Commissioner was wrong in holding bhat the

: stakes won by horses owned by the appellant and his wife or ither: i

of them arose from an enterprise which is condugted on  eommer-
ma.l'linés and in holding that such stakes fell within the meaning of
pmhts and incoma" a3 defined in sm’mcn 6 (1) (a) of the Ordinance.

: (r]} that the Commissibner was wrong in holding that the bad
 debt _{_)f Rs, 6,535 /-, shown in the aceount of the appellant for the

: year énding 3]sk March, 1933, became had nof later than Dsgember,
1831 when the properhy af the debtor was hought in by the_

appal?anh in satisfaction of the debt,
B At the hearing hetore the Board of Beview on the 3rd

-_ o ﬁé_{it:.emhet_. 1935, the appellant gave evidence, He deposed to the ik




148 CEYLON \INGOME TAX OASES  [Vot—

facts thah he waia veﬁerma.ry ‘surgeon a.nd had seb up an pmatme

; as_such frmn the year 1910; that he had heen de&lmg in horse food.

0_1; 30 years, that he took to horse raclng from 1920 puraly from _
' tha love of sport and not with a view o proﬁt that at the com-
meneement of his racing eareer he owned only. 3 808 horses' tbat hs
ndded to them from time to time; that he now ‘owned 22 race
‘horsas! that lie still ran them ull from the love of spurh and that he
trained them all himssli, '

In 1926 Mrs. Walles also took to ho;sa racing out of a 91m1lnr
love of sport, with two horses, which he boughit fm her; and thmi
at present she owned shoub ¥ race horses. :

He earned his income, he said, from his busmeaa i horse
trainer, a veterinary surgeon, and irom the importing and selling
of horses, and saddlery, and from bhe sale of horseand eattle food.

From the year 1920 to date his winonings from horse-m'mg-'
exeeeded his expenses in that eonnsetion in some years, and .lq--_
others, his winnings were insufficient to meet those expenaes

He deposed to having kept books {or his racing for the last' -
5 or 6 vears, in which a separate folio was opened for each horse-. '
He would enter, on one side of the aeeount; expenses meurred stch.
as food, entry fess, jockey's fees, forfeits ete., and, on the othar
side, he entered the winnings by that horse. : ;

In cross-examinstion by the assessor be stated that the cost
~of feeding, stabling and looking after his racing horses ‘would cost
shoat Bs. 115/- each, approximately; that he debited Mis. _Wu,l_les
algo at fho same rate of Rs. 115 /- per horse for the same services:
and that he wounld charge others—meaning his gustomers— Ra. 179/
per month for each horse that he looked after, fed and shabled and
trained for them. Te had the sama systom of aceounts {or others
a8 he had for himsel!.

He had no profit and loss nceount in his books, ‘bub such an
agzount could be prepared, out of the material in his books, in
connestion with the horse.racing in which he indulged,

He imported race-horses, trained them, rnn_'i'.h'em n :_'r",eej's
and sold them, somebimes at a profit and at ofhers at & loss, Dur‘ing
the 8 years ending December, 1934, he thought that his net profit
from so importing, fraining, runaing and selling '_tace'ahotseaf_ .
amounted to some Rz, 5,000/-. ; i '

All the swinnings of stakes ext‘nar by his horses or ‘hy tho% i

of Mrs Walles were sent to him by s smgle chegue of tha Turif it




g

0 e-aseoun:ts of her varmuﬁ hcrsss. The money, how.
snt ink_-‘hw,s ageonnt and oub e[ thesa Wmnmgs he afwaya"
: _buught hen: eﬁher hnrses, ; e e e

In se. exammabmn by his Oounsel ha said bhnb he bn.d nlways.
besn. agreeahla to being taxed on all profits he made from the sala
i Tvob horﬂes ~Horses which had won a stake or two fetched o bet{;er
price on sale than those which had not won any stakes. B.egmdmg :
T J~duction elaimed on the ground that the debt of Ra, 6, 536/ wad
iy dn&uetl'bie bad debt, his Oounsel submitted a statement showing

: -hﬁw it arose and containing the facts material to the claim, A eopy

- of that sfsatement mmrked "{ ¥ for identification is annexed fo bhig
{]ase Sbahed

5. Aft.ar ‘hearing the arguments of the appel!ant g Ocmnsel
: a.n*i hhe Assessor, the Board pronounced the fo!lowmg dmwmn Al

'.-iStatement Marked < X.’
\\ALLE% . COOMBER,

: Wallas suad Coomber iu D.C. Colombo No. 43140 for tha mwven of
RE 11 ,172/89 due on mortgage bond No. 1083 dated 6th December, 19850,

=  The sum of Ra, 11,172/89 represanted the valus of hotse food supplied to

Coomber ptior to th.e exaoutbion of the mortgage bond. Action was filed on
' S!Bnd March, 1981, :
- Deerea was entered on 8th May, 1931,

8 Qu 24nd December, 1931, Wallas bought in the property mox tgaged for

: 7,100 {appraised valua} sub;aer to a pr]mar;. secondary and tertiary
: morbgaga

4. From trme ko luma Walles made paymanta tothe primary anﬂ saCon-
dm'v morkgages as follows :— .

Rs. Gts._

Mo tha pnmnrv morfgagese —on 22.1.32 Re. 400 00
on 20.4.32 Rs. 250 00

on 26 4.32 B, 150 0o

o tha mcandaw mertgagee —on 9,1.82 Rs. 5,000 00
! _ pn 18.1.32 v Rs. 10000 00

on 15.4.292 Rs. 300 00

’l‘n;ba;l payments Rs 16400 00

Qu 231:& May, 1932, Whalles sold the property for Ra, 45,000,

" He then paid the primary morfgages BRs. 13,296 00
- the secondary mortgagee Rs. 6,807 43
and the tertinry morbgagee .. ~a Rs 4,000 00
. Add g this t,ha previons pagments R Re. 16,400 0g
; Re. 40,502 4u

“Tha b&}ance in hami of Walles was therefore Rs. 4,497 58
Hsa tltami‘or‘a lost & sum of Re, . B675 31

itom hls claim nf RR 11 AT 8‘3

Wallas’ thntngs belﬂg_' !
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-s.ﬁ b on the av-iﬂehhe and tbe':féc.ts gated;:_in"'-the.pduwe_ of fhe

argument, we are of the opinion that the racing of horses by Mr. &
. Mrs. ‘Walles is av activity which forms part of the business o.riied

_on by Mr, Walles, the profits from which formed part of the profits
" of an enterprise Which is oonducted on commereinl lines and theve.

furé:fﬁ.il ‘within "profits and income’’ s defined in section 6 (1) {a)

of the Ordinance.

On the question of the 'bad debt’ we are of opinion that .4
waa not ineurred during the period of which the profits have 6o be
ascertained for the purposes of this assessment. It is accordingly
d'isai;l_o_wed. o e SRS B
The appeal is dismissed and the assessment is eonfirmed.”

7. Being dissatisfied with the decision of the Board, the
appeilanf has reguested the Board to state & case for the opinion
of the Honourable the Suprems Court on a question of law, which
¢ase wo have stated and signed under the provisions of section
74 {2 of the Income Tax Ordinance.

Colombo, -
24th Oetober, 1935.

Bgd, 1. Leonard Peiris.
9. W. Pole Fletieher,
9. J. A. Tarbat.

Mambers of the 7 oard of Revisw, Income Tat,

H. V. Pereva with him E. G. P. Jayatileke and N. M, de

Silva, for the Ascessee-appellant:— et
Thers nre two matters for decision :—(1) Is the Board of

'Review correct in its view that the horse-racing carried on by the

appellant is part of an enterprise run on commeroial lines? (2} I

the Board correct in its view that Mr, Walles® loss in regard o

property purchased by him has to be eomputed as af the time of

~ the purchase?

On the first question, the decision in the Basl of Perby v.
Bassom (1) is helpful, In that ewe the House of Lords took the
view that where sport and business are a>mbined, the two haye to
be separated for purposes of assessment, Your Lordships will

. adopt that principle when deciding the first point. The contention
for the Commissioner of Income Tax is that this item comes under

S. 6 (1) (a) of the Ordinance. It is not olaimed thab it eomes ander’
any other head. The question, thevefors, is whether profits from
horse-raeing carried on systematically are profits from a " trade,

~ business, profession, or yoeation.”
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[FERMNDQ J --«What, i9 8 voeatton L i -
- Vooabion: has bean defined in Pmandgav Maumzdmm (4}

A voestion iz a callmg. Tt mapllaa something done on commereial g

lines for the sake of profit. In Grakam v Green (5), a. man who
habitually took bats was held nof to be engaged upon & * business.”

The essential of a business is the. invitation ta nbh_ers_tc aome and -
do business, as in the case of a bookmaker, He holds himsalf ont
- re.dy for business and invites the public to do business with bim.

- Fimilarly. the Torf Club does business, but the man who runs his

horses on the race course of the Club ia an invitee only.

. The nppellant’s sekivity in: horse.racing is nof part of a
business, Where there ars two sets of netivities connected together
one of which is taxable and the other not, as the same person rums
them, you must separate the one from the other. The respondent
cannob suceeed unless it is his contention that even a profersional
'man, who owns a string of horses and runs them with ragulariby,
should be taxed with regard to his gains on the Turf, If so, then
equally losses ought to be deduoted. A private individual, who
invests his money on the security of a land eannot set off his losses
but the money.lender ean Ao so, heeanse it is part of his business.

The only reason that eam be urged in supporb of the assess-
‘ment is that horse-racing has been done habitually, But this is
not the test.  In Graham v. Green (supra), it was proved that the
assessee's sole menns of livelihood ' was betting. It was held;
nevertheless, that his winningd from betting were not taxable noder
Schedule D. of the Enpglish Act®. A gin of this kind is like
picking ap something valuasble. T6 is comparable to the gains of a
skilful player at the eards who played daily and won money
constantly. There is no fiax on a habit.
(1) (1886 13Q.B.D. 976, 2 T.C. 179, (5) (1925) 2 K.B37; 9 T.C 809,

*Graham v. Green is a decisipn under Case I of Scheduls D of tha United
Ringdom Tneome Tax Act 1918 Tho relevant Rules of Schadule Diof this
Agt Brai-— ;

1. Tax under this Schedule shall be charged in respect of—

The annual pm[‘tn or gams arising or acr-rmm,-—'

a.ny uarson ma!rimg in the Umbed Klngdsm fmm amy t.rahde,
profession, umplmmmt ar voeation, whether the same be ma’pechve‘fv
carried on in tho United ngdom or elaewhem

B e e dws

TI. Tax under this the&ule Shmll be charged “under the. ia!lowmg nnﬁeﬂ
' raspnutwaly, that is to'say,—
Cobg - L—Tax, in respaot rjf any trade nof contained in any af.her.
i : S«;hadnla
g Cn._se II.—Tax in respent of :my professwn employ ment ar mmtmn
: : . nok uontmnnd in any other Behedule,

e R S R T I PR RO R U R I S R RSN R R
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0 IIEBNANDO A J —»-f:uppose he eoilected money h'am others 5
and ook buhs u.nd made a profit T o 2 AT

" Then he 1sabettmg ‘agent and as betmng wo uld be one..
E elnmanb OfahESIII.ESS, the. proﬁts nmde in that case would be ‘the
- result of services fo others. You cannob have a busmeas wﬂm-_._.i
“servioa only tio vourself

: “InosELEY J.—Conld you not do busmess with one man ?
Mnsti yau do business with the pubhc genaally 71

. That would not be & business but rather a Spemes of employ-"'
ment, A person who ruas his own horse accepts the invitation of

the Turf Club. Heis an inyitee. A person who. does businessis =

an inviter. He holds ou, whether to the public or to an indiyi-
dual, that he is raady to do business and organizes himself for thabt -
business. Even a systematic rveceiver of stolen goods can ‘he

tixed. Tn Lord Derby's case horse-racing and horse-breeding were

admibted to be a hobby of the Earl, the idcome from whish was
not taxable. Incidental to that hobby was anothsr aetivity whieh
was separable and tazable. Similarly, in the present casﬂ_l\’f_s.
Walles has a business. Connected with that hbusineés there is his
hobby of racing. The two are separable and must be separased.
See the case of Glanley (Lord) v. Wightman (8), Commissioners of
_Inland Bevenus v. William Ronsom & Son Lid. (2) mnd Commis-
sioners of Inland Bevenue v. Mazss (3). i

Ag regards Mrs, Walles’ winnings, they cannot be-. brought:
into this account at all. The wife’s svork einnot be part of dhe
husband's business. ' S i

On the seeond question for desision, the process of raallzahmn. =
~ of this husiness debt terminated only when wa sold the property-

< I wasa transier taken by a business man, who does not - deal in
lands, for the purpose of securing a dabb for horse fodder sold hy

“him. The loss ecommenaad in 1981, but it eould nnt be nseariimned
till 1932, S

[FERNANDO A.J.—When did you suffer that loss 7]
We suffered the loss in 1932, :

; [FERNANDO A . ——The real tiest is, whin rh"l the debt bseﬂma
& bad debt 2] : v
A debt begomes a bad debt when it beccmas uracoverabl@,
l.e when it becomes & business loss. o,

- (B) [1‘38_3] A0 618, 17 T.C 181,
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N. Nadarajgk, Crown Counsel, with hita B, B. Crossette-
Thambiak, Crown Oounsel, forthe' Commissioner of income Tax-
respondent:—S. 8 (1) (k) } has to be considered in this connection,
It provides for the taxationof ‘‘incoms from’ any other  soures
whatsoever.” The wordings of 8. 6 (1) (a) and 8. 6 (1) (1) of our
Ordinance differ from each other and from the Fnglish Statute.
S.6 of the Indian Act refers bo ' income, profits and gaing."t
These three terms were considerad in Bangalee Urban Co-operative
Credit Society Ltd.y, C.mmissioner of Income Taz, Burma (7). The
assessee must either claim a $otal exemption for stakes won' at horse-
racing or show that 8. 6 (1) (k) does not apply. Even if horse-
racing was an independent activity, it would be liable undes s. 6
(1) (k). But it is liable under 8. 9 (1) (a)if it is an item of a
larger “trade, business or voca’ion.” The ruaning of horses is park
of the assessee’s business of selling horses.  That is a question of
fact. No appeal lies from a finding of lach if there iz evidence in
support, [Counsel referred here to the evidence.] The ngsessas
has admitted that what he gained he gained in ths course of his
business. The English cases cited by learned Coungel for the
appellant do not apply, as the English Aot spseially exempts from
super-tax the profits from husbandary and from journalism, It
was, the'refnm, absolutely necessary 6o sepurate the one business
from the other in the two cases cited for the appellant,

; (FERNANDO AJ.— My, Perera's argument is that gains from
betting are not taxable. Therefore, gains from this activity gught
to be separated from the rest of the business,] :

In the Ceylon Ordinance there is no exemption for- profits

from bettihg carried on recurrently and non-castally, In Swmith v.
. Anderson (8), the two words *‘business” and “trade” are considerad,
If the running of horses took up the assessee’s attention and labogy
for the purpose of profit, then it is a business. “Trade” is “alsg
_ explained in Grainger & Son v. Gough (9), as a combined fact oope
sishing of a number of ifems. This was one line of activity of the

1/ 8.6 (1) (k):—" Income from any other source whatsover, not including
profits of a casual and non.recurring nature, ;

- % Case VI of Schedule D, is the residual Case and is as follows — Pax
in reapectof any annual ‘profits or gains not talling under
any of the foregoing Cases, and nof charged 'by virtue of

: *  any other Schedule.”

tt 8 6:—"Save as otherwise provided by this Ao, the following heads
of income, profits and gains shall ba chargeable to income-
tax in the manner hereinatier appearing, namely: ...(iv)

_ Business...{v) Other sources,” i

(T} 7 Reports of Income Tax Oases (Ind) 61, at p. Gb.

'(8)  [1879] L.R. 15 Oh, 247 at page 258 j

(9) [1896] A.C, 3263 3 T.0, 462 :
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i ;i ) 12
pssessea’s ousiness, He had the same set of horses for all lines of
hi_a';uativit'}". Tha horses wers trained for purposes of sals. They
were run on the raes-course for purposss of sale. That is s finding
of fact. Your Lordships’ Courb will, ander 8. 74 (5) of the Ordi-
nanee, decide only qusstions of law arising in a Oase Stated. It is
also open to bhis Court to interfers if the finding of the Board of
Review is not supporsed by the evidence before the Board. If,
therefore, the finding of fact is that the running of horses on ths
"Turf formed part of the appellant’s businese of training and selling =
race horses, no question of law arises for Your Lord<hips’ decision.
The appellant ran the horses on the Turl in order to train them
and, eonseguently, it eannot be said that the running of horses
was abtributable or referable to his love of sport. This position
I was rejected by the Board of Review = [Counsel eited -af this stage
Spiers & Son, Ltd. v, Ogdan (100, Glowusaster Railway Carriage &
Wajon Co., fiud. v. Inland Bsvsnue Commissioners (11}, Tnland
Bevenue Gommmswners v, Hyndland Investment Co., Lid, (.{2).'
Hillerns & Fowler v, Murray (13). ; '

[FERNANDO A.J. —Whether'the racing of the horses is pnr!‘. '
of the business is a guestion of- fact ; whether it is tazable 'under
the Ordinance is a question of law. Otherwise, why has & ca.se
been stated at all 2.] - :

The question for deaision is whether profita of this nature
are taxable ab all. Tord Derby's ease (supra) oan be distingunished,
‘There, the whole business was not tazable. Hera, the whole busi-
ness is taxable. = If exemption is sought for one item of this businéss,
then it ia for the assessee bo show hab that item is exempted. To
itemize every single activity of a business would ba fallaciois.
Further, this particular item eomes under section 6 (1) (k). The
quqstio"n of the taxability of bets does not arise. These are stakes
awarded as prizes for merit. They are rewards. : [Counsel oited
here SBundaram on The Law of Income Tax, page 288.] This is in.
come avising {rom bhis business, and if it is a form of income which
* is neithor casual not non-reeurring, then it is ba,xablé. The ‘activity
of racing is a parh of this business. That iy a finding of fack. All "
bhe horses owned by the assessee were for purposes of his business. .
He did not own some horses solaly for mﬂ‘mg and others solely for
sale, Thab is a finding of fa.cﬁ '

; As Togards tha sacand quesblrm fat demsmn by Your Lord- I
. ships, a bad dabt is ona whmh has a lagal axus!;ence 5 which eannot

{10) [1989]) 17 1.0, 117 (11) [1998] A.C. 469412 .0, 790 .
ug} [19%9} 14 T.C, 694 (18) [1982] 146 LT, 454 17 T.C, 77, C.A.
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be recovered because ' the debfor: has no .prﬂperh). In. aw, .tha
agsessee had to enter satisfaction for the amount of tne deeree,
-Therefora, he' musﬁ be deemed to have recovered that amount.

‘H. V. Parera in reply —aThe questmn whethier or not this
wa.s a bad debt, haq to be looked ab fraw A practieal point of vtew

[NIOSELEY 7. —The bed debt is the amount Coomber owed to

V. alles That wasin December 1931. There is no relation bet- i

~veen thut debt and the aate of the subsequent sale],

That is s0, (rom a sbrictly legal point of view, hut not from
Ibhe point of v1aw of a tradesman,

: [FERNANDO AJ.—You are not allowed a deduc[::on {or
losses, but only {or had debts.] ' }

Hection 9 i nob exhaustive of the deduc‘tmns that “can l)e

© ' allowed,

[FERNANDO A.J.—Does seotion 13 (1 (b) affect’the position?]
Thlis ig not a loss of eapital.

[ﬁfOWLEY J.—Where is it said that this loss ean be split up .
mho two eategories 2]

. The buvmg and selling of this prnparh was nofs any  paib of
the assesspe’s business. The term “‘bad debt” is not a term of art,
It has no precise legal meaning. It must ‘be given the meaning
 given to it by business men. i

IMOQELEY J.—Rs. 2600/ was the loss to the husmess "The
remninder 13 & bad debf dus from Coomber.”

On the first question, even if the finding is that this hopse-
racimg is & purb of the business, my submission is that it is a sepa-
rable part and must be separated. [ concede that the one activity
is connected with the other. It is in fact a part of the other. ‘But,
if in itself it is mob the “business,” then it must be separated, unless
1t 18 an anaparable part of the business. i

[FERNANDO A.J. —Canmt racing be carried on as a business 7]
There is no such finding.

MoSELEY J.—This is a case stated for the opinion .of this
.Court under the provisions of 8, 74 df the Iscome Tax Ordinance,
No. 2 of 1932, by the Board of Review constlhutad under Ehat
Ordmanca -
The Assesses, Mv G. N. G, Walles, is a veterinary surgean,
a demler in horse foddel and saddling and a trainer of rice horsas
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He algo 1mportc and sells horses.  According to his own acgount,
sinee 1920 he hag indulged in horse racing purely from the ‘love
of sport and his racing string now numbers twentytwo. His' wife
has taken up racing on similar lines-and now owns nine horses. i

- For the year of assessment 1933.1934, the 'assesses was
assessed as having an ineome of Rs, 35,170/00. He was dissatisfied
with that assessment on two grounds, vizi— '

1. That the stakes won by horses balonging to himself and his wife
are not assessable and L T :

9. That no allowsnee had beeni made for an allegad bad debb of
Rs, 6,525]., which debt, he contended, became bad within the year pre-
ceding the year of nssessment and which, he claimed, should be déduected
from the assessment of his income. :

The assessee appealed to the Commissioner of Income Tax

on these grounds.

In regard to the first ground the Commissioner held that the
racing of horses by the appellant formed part of the business carried
on by him and that the profits thereof were taxable. He held ‘also
shat the profits resulting from the racing of horses belonging to the
. appellant’s wife were profits resulting from an enterprise conducted
on eommereial lines and fell within the meaning of * profits and
income ” as defined in S, 6 (1) (a) of the Ordinance. :

"In regard to the second point the Commissioner held that
_the debt of Rs. 6,535 /- heecame bad not later than Decembey, 1931,
at which date the appellant bought in the property of the debtor.
He, therefore, disallowed the deduction and the appeal on both
grounds was dismissed. i

The appellant, thereupon, appealed to ‘the Board of Review
who decided ‘as follows:—
“Upon the evidense and the facts stated in the course of ‘the argu.
J.:cuanli. e are of opinion that ghe racing of horzes by Mr. and Mrs, Walles
is an activity which forms part of the business carried on by Mr. Walles,
the profits from which formed part of the profits of an enterprige which

Nl oonducted on commercial lines, and therefore fall within “profits and
income' as defined in 8, 6 (1) {a) of tha Ordinanoce. 1

On the question of the ‘ bad debt,” we are of opinion, that it was
not incurred during the period of which the profifs have to be asoertained
for the purposes of this assessment. It iz accordingly disallowed. The
appeal is dismissed and the apsessment is confirmed.” :

The appellant is still dissatisfied and has reguested the Board
to state a ocase. : ke i
- Now the decision of the Board on a question of fack is
final unless, T suppose, this Court should he of opinion that there is
no avidenc_a tio support sucha finding. It becomes necessary therefore
to examine the finding of the Board with a view fo ascertaining the
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dlmdmg line between the ﬁndmg Of fant and-the Board's view of
the law wh[ch shounld be applred

Tt is some what dlfﬁcult to dissect the ﬁndmg of the Board
on the above lines, but if I may be permifited to paraphrase  the.
'hndmg, it ssems to me that the question this Court is invited fao
decide is whether ornob the “sativity” of raclng horses as earried
on by Mr. and Mrs, Walles does, for the purposes of section 6
(1) a) of the Ordmancs form part of the business earried on by
. Walles.

I think we may take it as sommon ground that stakes won
by an owner who races purely for sport are not liahle to taxation
under the above mentioned sub-seetion or any other provigion of
the Ordinance.

16 was urged before us by Counsel for the Commissioner that
‘the vacing of horses was an inseparahle part of the appellant’s
business s a trader in horses, and he relied upon the appellant's
_avidence to the effect that “*he imported raee horses, trained them,
ran' them in races and sold them. sometimes ab a profit and ab
others af 1 loss,” It was pointed out, no doubt with truth, that the
winning of a race enhances the value of a horse and that, therefare,
the running of a horse with a view to winning races was part and
paroel of the business of trading in horses.

Does, however, the business of trading in horses negative
the pessibiliby of the same person engiging in raeing from the love
of spart 2.

_ A number of authorities were eited by Counsel for the
appellant, T'shall refer to a few.

In the ewse of Earl of Derby v. Bassom (42 'imes Daw
Reports p. 380} (1) , it was held that where a person kept a racing
~ and breeding eshabl:shmenﬁ as & hohby and also let out to others the
gervices of his stallions, he was liuble to pay ineome tax on the fees
reeeived for such services. 'The fagbs are on s converse foofing to
. those existing im the case before us, but the case is anthority for
the proposition that where a commeroial enferprise is carried on in
conjunebion with a hobby the profits from ths former are tginble;

o In Commissioners of Inland Bevenve v, Williawm Ransom &
Ron, Lid., (1918, 2 K.B. p. 709) (2), it was held that where two busi-
nesses carried on by the sams person were taxable on different bases,
and it was possible for the Comuniissioners to separate one from tlte
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. i o ft i ; 7
obher tihare was noﬁhmg in l&w to grﬂ\rent tham frnm domg sg,:
SANREY J an the eourse of hxs ]udgmeuﬁ spidi— he
~* business of a person or a Company are so mterl'maﬂ that it s
_ 1mpnssnble tio separate them, and, although I express no definite.
opinion npon the point, it may be that in those, circumsisnees,
if the main branch of the business is suhjeet to ‘excess profibs,
duby, the whole husiness is subjeet to te duty on the ground
of the impossibility of separating the main braneh from tho
rost of the bhusinesa, There, again, the deaision : would |
depend very much on the-facts of the ense. Thaur'ma W}{a'r'.'e"
an individnal earries on two saparabe businesses of which one &
liable to the duty and the obher is nob, -s a slmple one, . but it
might be more difficult to arrive at a decision where one
business is ancillary and ineidental to the other in such a way
23 to make them nearly inseparable......” '

The prineiple of severanoe of businesses: was approved in

. Commissioners of Inlond Bevenus v. Mawse, (1919, 1 K B. p. 647) (3).

If T am right in my comprehension of the question which '
we are asked to decide, T am unable to arrive at any eonelusion
phhan than that the pursuit of horse-rasing as earvied on by Mr,

. Walles, and g fortiori as earried on by Mrs, Walles, forms no part

of the business of frading in and training horses. . In my view,
therefore, the stakes won hy horses belonging t.o Mr. and Mrs.
Walles are not nesessable.

We now come to the matber of the alleged bad debt. _Thisl-: _
was in respect’ of an account for horse fodder supplied to M.
Coomber which amounted to Rs, 11,172/89.  To secure this sam,.
Mer. Coomber executied a mortgage bond which My, Walles put in' |
suit on the 23rd March, 1931,! Decree was enbered on t‘_h-e 8th |
May, 1931, and on the 22nd Depamber of the same year, Mr: Walles

. bought in the property for Rs. 7,100 /. (appraised valus) suhjvéi_‘[_ to

thres mortgiges. Ou the 23rd May, 1939, Mr. Walles sold the
property for Rs. 45000/.. ' After paying off the three mortgires
he had & balance left of Rs. 4 497/56 in his hands. He is, therefore,
still Rs. 6,675/31 out of poeket in respeoh of Mr. Coembe: 8 debls.

Mr. Walles claims that this amount becams s had. de'bt. at
the date of the re&l:zatwn of the mortgaged property i.e., w;phm'

. the year preceding the vear of assessment, and should, ﬁheraforﬁ be

ﬂeducted from the assessment of his income. S SR 2 e
i B S

Ica.n conceive of cases where the fwo branches of thal G
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A The Gommlamoner, on the aontrary _he}d thsu it ‘heeame had
“nob’ h;ber t,hau December, 1931, whan the appéllant bougab in this

' Thte pmpart.y. ; The Board of Ravlew cnntent,ed 'bhemselves ~with ex-

| pressing the opinion that it was not ineurred c'Iurmg ‘the period of b
- whieh the: proﬁts had to be ascertainad for the purposes of this
aaaessmen{: ;

: : Now, 11; doas ot appear that any steps have been bakan to

).'LUOVQI' ‘the balange due from Mr. Coomber since Decamber, 1931
~nd unless and until such steps ave taken, 1 do nof kmow how it
can be said that the debb is bad. That the date of realization bears

no relation to the date at which the debt beoowes bad is evident L

when it is appmemteﬂ that Mr. Coomber’s debt would have re-
‘ mained even though -the property had realized, for the sake of
: argument Re, 100,000/, It seems to me, therefare, that the
" ¢laim for ﬂeducﬁlou 18 premature and on this point the appeal must -__’;’;
fail,
s It'is, however, apparant that in ‘connection with the rauli-
' _zabion of the debt the appellant bad suffered a pecuniary loss, Hs
" bought the property in for Re, 7,100f- and after paying off the money
due under the three mortgages the balance remaining in hie hands
" was Rs. 4497 /58. There was, tharafore, u loss on the tranzaetion
: of Rs. 9 602,-’42 This loss becime apparent. on the 23rd May, 1932,

' and :t may be that the appellant is entitled to a deduction in respech

' of this amount under section 13 of the Ordinance. In view of these

~ findings the appeal is allowed, the assessment made by the Beard

is annulled. and the oase is remitted to the Board for revision of

‘the assessment as set oub abcve. The appellant, having sucseeded

- on the main ijssus, will be entitled to a refund of the sum of

~ RBs. 50- deposited by him ‘wunder section 74 (1) and will also be
. entitled o his costs of this appeal.

FFRNAEDO AI——I agrae, but would like to add the -
"tollcwmg —

1t was argued ‘hefore us that in Shis case the Board had
found ngainst the appellant on the facts, and that the quesbmn
whether the racing of horses was 4 part of the business of the.

- appellant was itsell a finding of faet. In view of the provisions of

* seetion 74 of the Ordinance, it is, in my .opinion, the duty “of the
-Board “fo seb out separately their decisions on the facts and the.
guestions of law, if apy, that wiise, The decision in this case as
seb out by the Board is thut ““the racing of horses by Mr.und Mrs.
Walles is an aativity which formsi part of the business garried on
oy M; Wal]r;s. The uunhemt;mni for the appellant befara the
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Board, as well s befose us, was thab the raeing of horses by him

‘and his wie was done purely for sport, and it was conbended that

the profits of such racing were nob liable to be taxed as in Hngland,.

and as admitted by both parties in-the ecase of Earlof Devby v.

" Bassom. Now it was open to the Board to find that in fact, the

-ra_x'ci.n.g_ of horses by Mr. and Mes. Walles was not.done by them
for sport, Hubt was a eommergial enbérprisa; that the racing of

- horses was part of the business of importing and se']'l_;in'g__ horses 48

eontended by Counsel for the Commigsioper, snd that the horses

that they raced were not, ss conbended by the aﬁ]pella_nt., tue

asclusive property of Mr. and Mrs. Walles kept by them for fhe

puvpose of razing, but only some of the horses whish had been

imported by them for the purpose of sale. Buch a finding would

be a finding of fuet, and it may be Fust in view of sub-sestion (5) of
sagtion 74, this Court would pot interlere with any such ﬁn@iﬂg

of fact. On the other hand, it wus open to the Board to fiud

that the ricing was done forsport, that the horses kopt for racing

were obher than the horses that were imported and sold, but that,

neyertheless, the raciug done by Mr. and Mrs, Walles was an

activity forming part of a business carried on by My, Walles, in
whigh event their finding would no longer bea finding o'f"fact_
but a finding of lvw, and it would be open to this Court iia con-
sider whether such a finding would he correct in law.

Counsel for the Commissioner stated that even on a finding
of fact, it was open to this Court to interfere it in fach such a
finding was'not supported by the evidenca before the Board. It
_is elear from the order made by the Board that certain evidence
was recorded when the inquiry tock plaee belore the Board. The
regord of that evidence h+s not been pliced hefore us as such, but,
in the case stated, there are gertain extraets from the evidence of
Mr. Walles, If we are to assume that these extracts were the
only evidence -hefore the Board, then the guestion would arise
whether the Board was justified in holding that the evidemce of
Mr, Walles that he raced horses for sport was not true, il in fact
they did arrive at such a finding,

The appellant spoke of a number of horses whieh wWere
owned by him, and which were kept by him for the purpose of
racing, He also stated that there was another | string of horses
belonging to his wife also kept for racing. T thess horses wers
‘kept for racing. and if the appellant’s evidence that he engagedin
racing for sport js to be accepted, then it is aiffienlt to see, how -
the sbakes won by these herses conld form part of the husiness

o
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cm‘rlcd on by My, Wnllﬁs. 1t is admibbed that My, YV {les trained
horses which belonged to others than himself, and T ‘do not think
ib is supgested thafithe stakes won by such horses would also be a
‘part ol the profits of Mr, 'Wallﬂs’: business, I caunob see any
reason why Mys. Walles' horses would be in a different position fo
those owied by other owners who engaged the services of Mr, Walles -
#s trainer; For these reacons 1 agres with my brother whose
judgment T have had the advantage of reading, that the stakes won
5y horses belonging to Mr, and Mrs. Walles nre nob assessable, -

1t wag also argued for the appellant that he should be
‘allowed a deduction in respeet of & bad debt of Rs. 6,535/.. That sum
wie npparently cluimed as a deduetion under 8. 9 (1) (d) of the
Otrdinance, as a bad debt incurred in the business. [ agree that the
deb% due to the appellant fromy Mr, Coomber cannot be regarded
‘a9 2 bad debt incuyred within the period of which the profits were
being ascerbained, but I agree that the sum of Rs. 2,602/42 was
* clearly a loss incurred by the appellant on the 23rd May, 1932 and
. would be a deduction allowable under seetion 13 (1) (h) or (¢) of the

Opdinance. I do nob think it necessary to siy anything more on

 this point, and the Board of Review will no doubt have this
‘matter in mind when fthey fix the final assessment on the
appellant, :

i Appeal allowed,

[Proctiors for the Asgessee-appellant: Van Cuylenberg and de Tith,
Proctor for tha Commissioner of Income Tax-respondent: . G, Gratiaen. ]

rNOTE —The Supreme Court held on the main issue raised
" in this case thab the pursuit of horse-racing, as carriel on by bhe
asgesses and his wife, formed no parb of his business of trading in

and trainipg horses, fhat the stakes won by horses belonging fo

them were not *“profibs or income’ within the meaning of 8. 6 (1}

(a) of the Income Tux Ordinance and that sush stakes wers, there-

fore, not taxable. It ig difficult to reconeile the view taken by the

Supreme Conrt in this matber with the coiresponding provisions

of the United Kingdom and Indian JTucome Tax Achs aod the

judicial interprebation of the said provisions, wide @ the

provisions relating to Cases I, IT and VI of the United Kingdom Act

‘and S8, 4 & 6 of the Tndian Ack, particularly sub-section wie of
S 4, which provides that the Act shall not apply fo! —"Any receipts
nob Deing receipts arising from business or the exercise of a
'p,-afeggian, voeabion ot ocoupation, which ate of & casual and non-
i nabure; or are not by way of addition o the remuneration

* of an empky?ﬂ-"
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Tk ia a.lso dlfﬁeulh tﬂ appramate why the taxmg nuthan&y-' T
did nob. seek in the ﬁrst instance, o lay the charge noder 8. 6 (1)
(k) of the Ordinance. If this ha.d been done, it might, perbaps,
ha?a bhoen diffioult for the assessee to resist the charge. The incoms’

in question could nof be considered as ‘profits of a casunl and

non recurring nature’ and it is, therafore, liable o tax. For expla-
nation of the term ‘easual profits’, see Hd.-!sbnry {Haﬂaham;, Vol 17,

: Artlcle 493, p. 206.]

END OF VOL 1.
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Board of Review should state a
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The assessee, appellant, was
an advocate residing in Colombo,

He: normally attended the Sap-

reme Court at Hulltsdorp for |

the argument of appeals. =~ He
had his chambers in s resi-
dence, 1o which hie 11‘[terx1ewed
prociors and clients, wrote opi-
nions, azcepted refainers and

. prepared his cases. He claimed.
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Pacs i N on

o his cl\a.mbs'rs o the Sup;’eme'

Court shoulrl he deducted from

5 hls income mﬂsnwch A it wags
not the cost of travelling bet
ween Lis “residence and place

G blmness or employment”’ .
‘within the meaning of 810 ()

of the Ordinance, but was an

expense incurred in the pro-

ductien “of : his income within
- thie meaningof 8.9 (1),

. HELD that the item in ques-
tion w:;g. ‘nota cost of travelling

between the assessee’s residence

and place of business within -

" the meaning 5. 10 fa) of the
Ordinance’ and was thercfore
~dan allowa.ble, deduction.

PG?; DALTOK J. for the reason
- that “the Supreme Court sitting

inits appellate jurisdiction at
‘Hulftsdorp is not a place of
business or employment of the
appellant within the meaning

~ of section 10 (a/ of the Income:
. Tax Ordinance, 1932" and

Por DRIEBERG ] on the

g‘round that, as “botl} the

(assessee's) chambers and the
Courts are his places of busi-
- mess, his expensés of travel-
ling from one to the other will
‘not be within the {(said) section.”

doubt that the section [10 (e}
was. intended o and does ap:
ply to professional men such
‘as the appellant. just as to
* others carrying on their trade,
' business or emplo) meft gener-
a.|l\'

: "_I'l}c_*: _{ar_m ‘pl'a.oeoi business

- ov employmeént as nsed. in this
sub-section [10 f&)] imports,
in my opinion, first of all seme
idea of fixity of place, so far as

“concerned, a place where a
man would normally be {ound
regularly orperhaps at stated
intervals for the purpoce . of
carrving on his work or profes-

. sian generally ........The words,
to my mind, import also a con-
ceplion of some personal right
to the place as a place of busi-

| hess ot employment, or a duty

Bey: DatToN J—"1 bhave no’

the business or emplovment is -

t.u be there. based on some- .

thmg very much 5trnng"r than
an adyocate’s right of audlencc'
in the Courts, and his daty to
ibe Court and to his clients.”

. Per DRIEBERG [~=“The
- words ‘business or employment’
[in 5. 10 faj] were intended to
‘include all those activities of a
person in the nature of trade
" business, profession or wvoca:
tion' which are a source of pro-
fits or income and chargeable
with tax under section 6 (1} ..e.
the phrase {place of business)
is used .. in the larger sepse
which, I incline ta think; is the
intention of the OrﬂiﬂanCE—T
the place of a perzon's occupa-
tion which is a sonrce of a pro-
fit or income whether it bea
trade, buziness, profession or
vgcation . accepting the word
{business) in the general® sense
of meaning his income-yielding
ooccupation,”

Per DRIDBERG ]—" Acase:
stated should, I think, contain
in addition to a statement of
the facts the matter of law
submitted for decision formu~
lated as a question.”

—L. A Rajapakse v, (..ommts—
staner of I'neomie-Tax [S.C, No.

50--1934]. Ios il

Ascertainnent of profits of
nor-resident shipowner—FEreight
on rice carried to Céylow calei-
lated on  what the shipownes
i ght harve charged an oulsider
and dedwcted from the profits
of his rice business—Is  suchde,
duction parniissiblc 7 -see under
‘NoN-RESIDENT SHIPOWNER 116

Loss  on vealication—Is 7t~

allowable? —-see under PROFITS 144._-'

Delivery, :
whan not arn cssential elandnt
of ‘contract of sale'-—sec un-

der NON-RESIDENT PERSON - 72, 76

Derive S iea e L
Disposal, v
see under ’\TON RremFNT PERSON
Disposition PR
Meantugof- . 0 0 32

- When may it dsswg.rxrdcd? 3-: F et
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. Liscretion

: OF Comntissioner o)‘ Incfmw
Tax &s to steps to be taken for
tax—sse under: RECOVERY OF
o or

Doubtful debts

—sea nnder DERTS
- Emplover
- 15 change
vonpmencentent of employnient ?
Employment
 Distinguished from ‘annuity
peusion or stipend’
Dzsﬂngmshed from ‘profes-
ston' o ‘vocation’

Meaning of . 7

English =~ Income Tax Act,

Schedules D & E

Employment, commence-
ment of
Asscssment of stutntorj 191-
. eome—Is change of emplover a
conunencement of - employment 2
—Meaning of “crmployment’—
Iucome Tax Ordinance, No, 2 of
1932, 8. 11 (4),

The assessee was employed
during the vear preceding the
year of assessment  as an
accountant in 4 firm B. During

and joined firm W., also as
accountant, but on a higher
salary, On a Case stated as
to whether the assessee in’
entering the service of firm W,
on 4 ddate Jalling within  the
year - preceding ‘the vear of
. assessmient, commenced an em-
“= ployment in Ceylon on that
dayso as to bring him within

{4} ol section 11 of the Tncome
,:I Tax Ordinance,

Held that the asscssee . only
changed his employer but not
his employment and ‘ihat he
idid not, therefore, commence
. to .carry on an employment
"~ within  th€ meaning of sub-
section (4)0f S. 11.

Pér DRIEBERG Ji—"1 do not

_ here vised in that sense to in-
dicate a particular contract of
service but that it refers to
accupations other than trades,
businesses, professions, or voca-

the said period he left firm B,

- ‘the provisions of sub-section’

e

of ‘employer a

1,9

139, 143

139
139

7

hink ﬁ‘le wotd employment: is

DIGEST

Gons Phe auressse must be

PA{T‘E

regarded as having commenced. . -

an employment as an ‘accoun-
.tant not*when he {ook appoint-
_ment as such under Walker and
Greig Limited, but when he
first began to.do the work of an.

-accountant taking remuneration

for: his services, and this he
had begun to do be{ore the vear
precedmg the year ol assess
ment.”

—Commitssioner of 1 :%cm_ns Tm':- i

v.J. Rodger [S,C. No. 105, 1933]

Ascertatinnent of slatutory is-

come—Retirement of public offiver
on pension—TFiobHity ta tax of

comnuited gratuity  paid afier

date of retivement bul before

the expiry of the year of ¢ssess-

.2t and-the pension payable for
such period—Does @ person who

recetves pc’nswu cnmmeno‘f‘ s m:’w :

employment 7= Ordinance No. 2
of 1932, 8,11 (1), (3} & (6],
The assessee, a public officer,
refired on pension on Febru.
ary 15, 1935; Between this date

and March 31, 1935, that s fo

say, before the expiry .of ‘the

year qf assecsment 1934-1935,

he received a commuted gratn-
"ty and he was entitled for

pension  [or this period.
- an appeal against an assess-
mentof these amonnts,

HELD: (i) that, though' the
assessee’s  employment ai a

public officer ceased on Febri-:

ary 15, 1935, within the meaning
of 8,11 (6) of the Ordinance,
he did not commence ‘any
employment on that date,
within  the me'lnmg of & 11
{3) and

On

(i) that, therefore, thé L‘bm— i

muted - gratuity
are not liable to
for the year 1934-1935

and pension .
inconie tax

—Paul Pieris v. Commiissioner |

of Income: Iax [SC No, 54,
1936

Enforceability .

Or contrcmf by aotion

English decisions
Applicability of
Inapplicability of

"1."‘.1_'...5.

Employment',.cessa't'ldn of i
131, 137,

138

ool B

a7, 79 80, 96’_ :
A
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EiE i PacE
- Estimated assessment 21,32
Evasicn
. How prmmc'd by tka Céfvfon
Ordinaice 97
Evidence ;

Adﬁmsstbsffty of—Do Frovi-
sions of FEuidence  Ovdinance
apply to hearing of appeal by
the Board of Reviews ? 28
. Can parol &wdenc& be Ied to
dommdzct transactions recorded
i1 DUSINESE Instriments P 33, 36
. Unies of proving that assess-
#ient 15 excessive—On whont docs

e ; : 28
Excess Profits Duty 129
) Exchange : 76
_Executory Contract 59
Expense
: Meamng of 122

Finance Acts

—see under INCoME Tax Act, UK.

Finding of fact .

o Meaning of =
13 it open to g Court to inter
Fere with o finding of fact by a
tribunal Itke  w . Board of
Review ? 33, 38, 154, 156, 160

Finding of law .
Meaning of
Freight
—see under Nox-RESiDENT
SHIPOWNER

Good debts
| Fueluded  in
profils
st also under DEBTS_
Heads of charge.
—-seg  ALTERNATIVE HEADs
OF CHARGE i

160

160

122

calcwdation of
82, Ul 94

Housing
Ami o Town.  Improverent
Ordsnance No. 19 6f 1915 113
Income
Dafinition of 107, 108
Derived from business 07, 78

PAGE

Income -Tax Act, Britich
* India
. Daeisions tmdnr — "Whather
applicable . ; 88, 89
Section 3 o S
wr e .. 88 -

L 3,9, 10(3) 13— Differ-
. ence from corresponding sections
ef Ceylor Ordinance pointod ont. 95

Section 6 153
W 10 : 54
Gy 54
Income Tax Act, New
Zealand 67
Income Tax Act, United
Kingdom
Section 209 53
Schedule Iy 7,52 153
—Applicability of decistons
undar 67, 83,95
Rule 3, Cases I & 1 53, 102
“—Similarity of 83, 95
Schednls E 7 53
Finance (No. 2) Act, 1915 129
Fingnce Act, 1927 143

Income Tax Ordinance,

Ceylon
Secfion 2 80, 140, 143
w9 —S8cope of 77
’ & 56, 57, o4, 65, 77, Bl
shie ] X 40
A 50
i et 140
w611} {a) 83, 90, 97, 144,

146, 150, 153, 156, 157, 158
w601 () & () d7hE62 (2] 21

W G {f) (e 85, 90, 97
w G (1) (h) 153, 154
W o G{2) 140
w9 49,5291 115,125 126
w901 (d) 8591, 93 97, 144
o 93 35, B2. 83, 54, 83,
97, 98

w 10 f{a) 39,49 50,51,52 55
W (1) 131
w T1(3) 131, 141
v H(4) 1, 3,46, 138
w TG 131, 141, 143
o H(I) (b) & {c) 144,159, 161
: 143
5 34 36, 37, 63, 64, 65, 71
w  —Scopeof 71,72 73, 76,81
iR e 116, 125
et ' : 81

w47 b 97

e R B diof dhe Prjnmpal Ordinance was repealed and added, with a
shight alteration, as subesection (3) of S, 9 by the Amending Ordmauce No. 27

of 1934,
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8 §2(7) —Fmd,mg by Board af Review
e {4 ot firming assessment—Legulity,
w73 (4 Tatcome from - loans—Is it

e gj (= ) i o yesiricted to inferest i—Meaning

! i - of profit—Income. Tax Ordi-

R .MAM’] é; ("3 (‘Jgod?) S ' mance, No. 2 of 1932, Ss. 6 {?)
—Anicnding Ordina e *ond 52 (2
. Neo. ”70}‘19}4 F,ﬁ‘m:tof 8:5-‘ () ami (g}, 47% and 52 (2).

Income Tax Ordinance,
Jamaica

8. 40 compured with S. 9 of the
. Ceylon Ordinaice, :

Interest -
As pavt of Income of wnwoney”
lending bustuess 21, 37
Falling due 83, 84
~:Scope of 8. 47* 35
—se¢e alsounder MONEYLENDING
Unpaid—Is it profit 7—1Is 1t

lable to tax ? _ 10
~ Instrumental
In disposing of 56, 71, 73, 81
fn selling 65,71.73, 81
Jamaica Income Tax
“ Ordinance
—see under IncoME TAx ORDNA\CF
Loans
"~ Good 90

Thicone from loans—Is it

restricted to intevest 21, 30
Loss _

- On svealigation—1Is £ an allow-
able deduction 2 144
-—gee also under PROFITS

' Medical practitioner
Place of business of 47
Money-lender
: Profits of —Fall nnder sowrce
- fa)of S 6(1) 101
Money-lending :
. Business of 21,82

Profits of —Loais on sccterity
of promissory notes and 1OU.'s
=—lnterest at 18 per cent, per
A Shows. on Insiradicnts

- Return showing income front
Aogns calciluted af the satd rate
af interest—Assessinent  wnade

" com it esttmate based on the
differance batween the sitms ap-
penring on the face of the docu-
ments as-having been lent and
sus asswned to have bean lent

83,93

The Agdesdes, an - Afghan
~oarrying on ftho business of -
money-lending in  Colomho.
furnished his returg showm-g
hig ‘incoma for fhe year pre-
geding the year of assessment
as hayving bheoen derived solely
from interest at tha rate of 18"
per cent. per anpum which ho
stated he received on the loans

 ha had advanced on the gaon-
Tity of promissory notesand
T 0.U.’s. On appeal to the
Commigsioner of Incoms Tax
and  the Board of Review
against an assezzment made
by the assessor sn an eslimate
of tha assessee’s income from
hiz business, thesa tribunals
found that his profit or in.
come from his business con:
sigted mot only of the interest
at the said rate wbich was
admitted by him to haye been
raceived, but also of a further
sum, namoly, the dilference
betwesn the sums appearing
‘on the face of tho instro-
ments to have been lent and
the smaller sums which wera
actually lent in respest of
each of those instinments..

HELD (i) that asthe Board
of Review had found asa fact
that ths agsesses would pay to.
his borrower oba &uim - bub
would require the borrower tn
admit hia indebfedness 1n, ot
to promise repayment of ;
larger sum,  the dilIe_rancn 3
batwesn the larger siin and
the smaller sum was o profib
within the meaning of B.6 {n
{a) of ths Income Tax O:dia
nance and as such was liabla
to ke pharpged with fax aud

i) that 8,47 of the Ordi:
nanca was nab mccnmsteur,
with the Crown’s right. t

assess, for the purpose of 'in._.

come tax, the whole of tha
profits whethsr it consisted of

* Sce noieat p. 5, supre.
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-

: jmtm:esﬁ ot any uishat form. of

. profit; which a monay.lender .
_::derwad from his business,

Pw MAGDONELL G, J—_

Ange an’ interest,
gechion 4.7 bub they may
produce & further = profit or

. incomnie derived otherwise than
" by way of intsrest on thoge

~ loans which Further profifor

, incoma will be taxable under
the Ordinance, by ssction 11
{1} read in cnn]uucﬁon ~with
secbion 13 and section 14, §f

. talling within the deﬁmt.ion

~of profit- or income given:in

~ section 6 [(1). On tha facls

" stabad; the différence bebween
the sum named by this appli-
eanl in his businaess instrn-
ments as tha sum repayable
and thie sum 'whigh he actually
-lant will be a profit within sac-

' tion 6 (1), and the recording in-

~ . & business insfrument one sum

. aglent, whils at the samatime -
lendinga smaller sum to the'

. person bound by that ipstru. . -

- mant may, possibly, ba a dis.

“to within gection 52 (3), and'if.
50 lahle to be disregarded

- under that seetion, The busi.

. ness instruments of the appli-
cant were nob conolusive evi-
dence of the transactions
recorded therein but ecounld be
cantradmted by paro} avi-

- denes.’

- —Hakim Bhai v. Cammissioner
of Income Tax

— — Interest fulling due during

“the period of which profits are
hetng ascertained bt nof paid—

Does  sicl intercst form part of

| the profits of the business ?—In-

come Tax Ordmmn.s. Ss. 5, 6,9 &

The Assedzae-firm catried on

.. mainly the business of money-
dending in Caylon. They made
8 return of fheir profils or
~ingoma for the year of asgess-
ment 19321933 whiel < was

~ not accepied by the Assessor
The Assesgor; therenpon, mada

. an estiinate of the Asssssee’s

"._;inao_lxw for the year precad.

position notin fact given effact : -

21

ing the year of asse<sment

to be Rs,170,000/- which includ-
- ed & sum Rs 32,0007, ropresenb-

PA(‘F' sl el i BR TS

ing arrears of ml’.arast whieh'

fell dus during ths year pre.’
“ oading tha FoaE ‘of apsessment,

but was not paid. If wag | -

~ pdmitted by tha Assesses.firm

that thiz unps.id intarest was

- dne an good loans, thatis to

sav; bthat they had mo
rassonakble doubt of ifd re-
covery. On objection taken
to the agpessment, the Assessor
reduced the amount of the
apsessmont to Re. 79,000/~ bub
this included the sum of
Rs. 32,200{. refarred to above.
On appeal to the Commis-

‘gioner of Income Tax, fthe

Arngigtant Commissioner
affiirmed tha Assessor's  deci.

sion on  ‘wo grounds, firstly,
“that section 47 [prazent sub.

seotion (3] of Bection @] ap-
plied to the assessment reder-

ing this unpaid iuberest liable

to tax and, secondly, that on
a true econstruction of there.

+'leyant sections of the Ordin-
~ ance this sum was part'of the

profits of the buamess.

7w The assessea appealed to

the Board of Review. Before

", the Board, the Assessor ad.

mitted that section 47 [pre.
gent sub-section (3) of Section
9] éid notapply to the assess.
ment in dispute, whereupon
the Board of Review reduced
the assessment by deleting
therefrom the gaid sum of
Ra. 82,0007- The Commis:
giongr of Incomae Tax, there-
upon, required the Board of
Beview to state & case for the
opinion of the Supreme Court
ag to whether in Iaw fhe assess.
ment should be reduced by this
sum of Rs. 32,000~
H¥LD [i} that the Crown is
oot bound hy the particalar
system »f mocounting. aﬂopted
by the asscases,” ; ;

(ii} that masmuch ¥ ss_"sq-‘h.
section (¥ (d) of sestion 9 pro-

vides for allowances being -
made for bad and ﬁ_ouiit.r__gl._._'-"
dabls, good debls must be in-
cluded in the ca.l{ilula“l.ion of

proﬁts, as leng ss; oy becams




. DIGEST:

dvs and fsyule during the
period of wititl the profits are
being asertnined and

{iii) thit the amount in
digpute, having been agreed
‘upon ap an estiimate of interest

“that becanis dus and payable

" during the gddr preceding the
_year of neséssment ahout the
recoyery of which there was a
‘reasonahle cerbainty, should
“hava been treated as a good
debt and, theratore, included
‘in @rriving at the profits of
the, petiod in qnestion.

. HELD, Jurther, G) that the
souraas-of incoma in heads (a}
and (e} of sub.section (1) of
“gection B dra altecnative heads
of charge in the case of a
money-lending businegs,

. {ii) that the Crown has the
choice of Rssessing & money-

lender unde: either of the 2

_heads of charge and

{iii) that, therefore, by vir-
tus of sub.section (3) of sec-
tion 9, the sum in dispute
should be included in ocalou-
lating the profits,

Per AEBAR 8 P.J.~"Our
law nader chapter ITT (of the
Insome Tax Ordinance) is
similar in charagter ta the

~ Jamaican Law in that debts
ars not to e deducted in
astimating the profits orin-
coma of a trade excepting
“bad and doubtful debts, the
. only difference being that such
debts are expressly mentioned
‘in the Jsmaican Law and
they ariss by implication in
our seeticn 9 (15 (d). It will
also be seen that onr law is
expressly worded so as o
‘make it different from the
Jamaican Law as regards the
‘year in which bad or douhtful
dobts are to be deduocted.”

“.the law applicable to
Incoma Tax and the Hnglish
rules in Sehedule D to the
Tucome Tax Act, 1918, are
more or less similar to our
provisions, at any rate so far
as the fact that tax was Jevied

. on profits arising or accruing
- from W irade is concerned and
the fact ithat deduction was

g

PAGE
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to ha matde mt.h mspaci B i

barl or doubtiul debts.”

-—-Commtssmnsr of Income T\ .
v.. RM. AR AR RM, Aﬂ&nar_

chalam Chstti par
— —Option of the meu n
gssesement of money  lending
Dusiness
—1fs such opfzon Bxcmdsd by
S 47 of the Ordinapics ? =

Non-Resident erson .
Acts of agent which render
non-resudent person iiable tofax

Cliargeability of profits of—

Agreement. made . in  London
bﬁtwemz_ Englisiy Comipany regis-

tered in Uwnited Kingdom. awd -

varions ship-owners, by which
the English company. underiook
o s.pply to ship-owners, awnd

they undertook to take, all the
latter's reqmnments of fuel

otl—l . stoved n . Colombo
in_ tanks belonging fo agenis
of the Englisk

United Kingdom, and delivered.
to ships in Colomba by the Ceyion

company—Payments  nade T

Londan—Are the profits arising
Frowr such transactions decmed

to he derived by the English

company from business frans-
acted by them in Ceylon ?—Do
such profits arise to the English
compuny in Ceéylon P—Ape the
profits derived hy them from
Cewlon P—Income  Tax  Ordi-
nance No. 2of 1952, 8s. 5 & J4—
Sule of Goods Ovdinance No. 17
of 1806, Ss. £ {1l 7 (2], 18
{Rutes 1 and 35 [7]) and 30 (2).

Meaning of the phrase ‘busi-
ness transacteddn Ceylon™ ia 8 5
(2) and- of ‘instrumental in
disposing of any property i 8. 34
{1} discnssed,

The appeliant company,
registered in the Uhited King-
dom, enterad into agreemecuts

in Lioufon with various ship.

awners by which theappellant
company undertook to supply,
and the ghip-owners bound

themselves to tuke, all tie

latter's r guirements of fuel

oil:: The appellant conmpany

had as theie agentls in Colombo,
a Ceylon company . rogistered
in the United Kivgdom The

company, .
@ Ceyion company rogistered. th.

82 -

07

S

73
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PAGE

appellant company’s fuel oik
was storad in Colombo in tanks -
belonging : fo the OCeylon
gompany, where the Ilatter
stored . hoir oil also.- Dalivery
of the oil was made by tha
Ceylon company at Colombo
to the ships belonging to the
ship-owners whe had contraoc-
ted with the appellant com-
pany; but  payment  was
arranged to bs made in Liondon
ou raceipt of telographic ad-

‘vies of the quantity deliversd- '

- .each tima.  On appeal apgaing$
‘an assefsment made upon the
appellant company through
-dbs’ agenta, the Ceylon com.
pany, on the profits which,
was olaimed, the appellan*
company had made from tha
supply of its oil to ghips
ealling at Colombo,

HELD, on the facts ststed,
(i) that the agreements entered
inlo between the appellant
gompany and the shipownerg
were hoi merely agraemisnts
.f0 sell oil but wera contraats
0f sale by which thae property
in the oil stored in Colomto
passed to the shipping gom-
pany at the time sach sontract
was signed, the exaob quantity
. being limited by the require.
. ments of the several ships of
the shipping companies calling
at Golomhbo and the delivery
baing 10ade in instalments in
Colombo to suit the conve-
nience of the buvers,

{ii) that delivery was not,
“in the circumstancez of this
onse, an esgantial reqiiisite of
the contract of sale to give it
validity, though it may be a
Necepsary consequence that
follows in order to implement
it,

{iil) that inasmuch as the
cotitracts in this case, forming
as they do the essence of the
buciness, wera habitually
made  outside Ceylon, tha
appellant company adid not
transach any business in
Qeylon  either directly or
hravgh  their agents, tha

‘eylon eompany,

‘%) that, therefore, as rogards

3 appellant company, no

prc.ﬁﬁa arfose  in o “were
derived from O ylon, within
the maanitg of 8 5 of the

Ordinancs and
' [¥) that althongh the appsls.

lant  company’s | agsnts iRk

- Ceylon may actually deliver
the oil or may beinsfrumental

in guch delivery, if they did
not actually effect tha cen-
tracte or if they wers noi
instrumental in effecting them,

.the  non-resident appellant

company would net be liabla

‘on the profits arising trom

such contracts witnin  tha
meaning of 5. 84 of tha
Drdinanca.

Per AKBAR 5,P.J.—In gect-

ion 6 %) the worda used aro

‘busines. transacted in Csylon
whether directly or through
an sgent’, whereas “>- “words
in Schedule D of the English
Act are ‘trade exercised within
the United Kingdom’ In my
opinion the words mean the
sames thing.........

In my opinion geotion B4
was inserted in the Caylon
Ordinanaae to inelude contraots
which have been entered futo
as & result of the efforts of
agents in Ceylon of a foreign

principal, even when stch ©
contraocts have heen finally -

ooncluded outside Geylon......
The section iz meant.........to
oatch up acts of ocanvassing
which result in ocontracts of
selling or disposing outside
Oaylon if the .Orown oan
prova that the agent was ing.
trumental in getiing the sals
or disposal fixed.........

The word ‘disposal’ was used,

_I suppose, to include confracta

other than sales proper dis-
posing of property, e.g, bartera
or exchanges.........on hahalf
of his foreign prineipal as a
definite legal act and does not
include a mere delivery by an
agent in Ceylon of poods sold
in pursuance of @ contract

made outside Ceglon. [KOCHJ.

also interpretad the word
‘disposal’ in the same gense
in biz judgment,]

9 -

P.GE



Por KOUH J.—
ingtrumenta’ in selling’ mean
‘uiding or assisbing in bringing
about' the contract of such
snle, which. but for such aid
‘and azsiatance may never have
come of—The dnglo-Persian
Oil Co. Litd. (London) v,
Commissioner of Income Tax
[8.C No. 161 1935

" Non-Resident Shipowner
Ascertainment of profits of—
Assessees, are @ firm of non-resi-
dents carrving on businoss in
Ceyion as woney-lenders, impor-
- ters and shippers—Froight on rice
carricd in assesseas’ sailing vessels
10 Ceylon calcwlated on what they
wwonuld have charged an. owvisider
and deducted from the pr ifits of
the rice bustness—Is such deduc-
‘Hon permi~sble —Incoms Tax
Ordinance, No, 2of 1932, S5 9
and 39

The assesseca re & firm of
fiva non-resident paréners.
They oarried on business in
Ooylon ne importers of rice
from Indis and they had also
four sailing vessels in which

DIGEST. -

T PAGE
-Ths words:

66

‘they aarriad their own oargoas ~

to Jafina as well as cargo for
other merchants. The' asses-
gees treated their shipping
husiness as & geparate one,
controlled from their office in
India and earried on quite
indepandently of the business
of importing and selling rice
in Ceylon, Accordingly, the
aseapses deducted from the
profits made on thair business
ag dealers in rice tha freight
they would have had to pay il
the rice was carried to Oeylon
in ships not owned by them.

* The assessor disallowed the

claim on the ground that the
amount claimed was not an

allownbla deduction.

: The Board of Review allowed
the assessecs’ appeal agaiost
the decision of the Commis-
siomer of Inmeome  Tax who
‘affirmed , the  sssessment,
wherenpon the Commissioner
of Tncome T#x required the

- ‘Board to state o oase to the
Bupremo Consl,

: PAGE

. HELD t‘.lmt the AESesEess
“#re net antitled o  deduct
.- from tha profits of theie busi.
.-uess in rive the nmount they.
~ would ‘have to pay 8 freight
if - the rica was oarried o

- ‘Osylon in thaships of another .
person—Commissioner of In- :

come Taz v. P.KN: Firm. -
(8.0 No. 27, 1985.] omiee
Office S iy

Option
Of the Crown-—scs CROWNS {
OPTION

Ordinances
—see HousinG AND TOWN: ;Ilw
 PROVEMENT ORDINANCE
© +UOME TAx ORDINANGE, CEVLON
INcOME TAX ORDINANCE, }:AMMG&
PRESCRIPTION QRDINANCE
SALE 0F GOoDS ORDINANGE

Qutgoing,
Meaning of

Parol ev:dence._
—see unider EVIDERCE

Pension ;
Docs a parson wko refires o

Ppension commence o new en-
ploymant >—see pnder EMPLOY:
MENT -
Meoaning of

Place of business
—s6¢ nnder BUSI‘NFSS

Premium

Pretium

Prescription Ordinance

Privy Council
—Right of appedlto

Procedure for recovery of tax

—Is it a criminal proceeding 7— =
see under RECOVERY OF Tax

124

131
142

31
T4
77

112

Profit _ -
. Meaning of 21, 31, 33, 94, 95, 96
Profits ' ;
Adcruing ; iy
Arising T

And tncome

—distinction botween
Ascertainment of—Methods 8
Balance of—Meaning

‘Qf horse-racing—sce
2 Racmu 0F HORSES

‘under
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