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FOREWORD

In 1954 on the way back from Singapore to England by sea my
ship put in at Colombo, and after visiting the courts I called on
my former colleague, Sir Ivor Jennings, then Vice-Chancellor of
the University of Ceylon and a great authority on the Constitution
of that country. Since then many changes, political and consti-
tutional, have taken place in Geylon/Sri Lanka and its Common-
wealth relations. Now it is my pleasure to write a short foreword

to this pioneer monograph by Dr. Anton Cooray on the Judicial
Role in Sri Lanka,

Central themes run through the book from the beginning of
British rule in 1796 down to the present, notably the independ-
ence of the judiciary from legislative or executive interference
in the adminisiration of justice and in judicial appointments and
tenure and the differentiation of the judicial function and judicial
office from the functions and office of both legislation and admin-
istration. Related themes include the doctrine of the separation
of powers and judicial review of the constilutionality of legisla-
tion. The presence of judicial revicw, whether before or after
enactment, depends of course on the existence of a written Clon-
stitution with at least some entrenched provisions. Dr. Cooray
provides a lucid guide to the changes brought about in the judicial
role as a consequence of constitutional developments over a period
of nearly two centuries. The years of colonial status leading to the
emergence of self-government left, one hopes, a legacy of efficient
civil administration and fair dispensation of Justice,

Thebulk of the bock not unnaturally deals with the period 1948
to 1972, showing the effects on the judicial role of the so-cailed
“Westminster Model” introduced by the Independence Constitu-
tion (Soulbury), including the maintenance of judicial independ-
ence by the Supreme Court, the establishment of the Judicial Service
Commission and the exercise of the power of judicial review,
notably in the Tribunal cases such as Ranasinghe. The Liyanage
principle of the separation of powers is the most important of the
cases discussed, and has been of general interest outside Sri
Lanka. Dr, Cooray raises the question whether the disadvantages
of judicial review outweigh the advantages, and points out that
only in relation to judicial independence did the Ceylon courts
in fact declare statutes unconstitutional, Then the autochthonous
Constitution of 1972, adopting what Dr. Cooray calls the concept
of the “fusion of powers” in the National State Assembly, denied
to the courts the power to declare invalid any law passed by the
Legislature in order to preserve the supremacy of the latter from
Jjudicial supremacy, though it was not the intention, so Dr. Cooray
believes, to enable the Legislature to assume judicial functions or
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to perform the duties of judicial officers, The experiment was
tried of a Constitutional Court, owing something to French
experience, to determine the constitutionality of Bills submitted to
if, though with no post-enactment judicial review even in cases
involving fundamental rights, Although it was not part of the
systém of ordinary courts of law, Dr. Cooray concludes that the
Constitiitional Court, administering what he calls “constitutional
adjudication”, may be said Lo have beenacourt, Thereplacement
of the Judicial Bervice Commission by a Judicial Services Advisory
Board and a Judicial Services Disciplinary Board is also duly
explained, :

The 1978 Constitution is seen as restoring the idea of the
separation of powers, in spite of the fact that Article 4 was modelled
on section 5 of the 1972 Constitution. The Judicial power (apart
from matters of parliameniary privileges) is exercised by
Parliament through the courts. The Supreme Court replaces the
Congtitutional Court for the purpose of pre-enactment seruliny of
bills submitted to it, though again there is no post-enactment
judicial review of legislation, The Supreme Court, it is pointed
out, also has exclusive jurisdiction with regard to the interpreta-
tion of the Constitution and {or the protection of fundamental
rights, Certain 1978 provisions ostensibly confer a greater degree
of independence on the judiciary than enjoyed under the 1972
Clonstitution, though the author wonders whether this will be
borne out in practice.

Some of the most interesting passages are the discussions on the
Privy Council decisions in Liyenage and Hinds (“Jamaican Gun
Court case”, - 1976). Both decisions appear to owe much to Lord
Diplock’s conception of the separation of powers and the nature
of the judicial function and judicial officers in the “Westminster
Model” of constitution, Whether it is historically sound to atiri-
bute these notions to the English tradition is open to question:
perhaps the answer depends on which of several distinet mean-
ings we attach to the expression “separation of powers™. I'he
danger in such discussion is that we may be arguing at cross-
purposes. The “Westminster Model” implicitly involving a
separation of powers must be so called, not because that model
ever fully operated at Westminster but because it was enacted
at Westminster for various former dependent territories, The
ideas bchind it were evidently conceived in the old Colonial
Office, and so perhaps it would be more appropriately called the
“Whitchall Model”. Anyway Dr. Cooray tells us that Hinds,
which he describes as “the high water mark in the judicial power
cases of the Commonweatlh”, has not been followed by Canadian
or Australian courts,

The method of the book is largely chronological, but history is
used to explain present constitutional provisions and the judicial
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attitude towards them. If the book necessarily deals largely with
the past it provides lessons for the future, Althoughitis concerned
directly with one particular judicial system, the cxamination of
general principles will extend the interest of the book far wider
than Sri Lanka, and therefore I commend it not only to lawyers
and those concerned with public affairs in Sri Lanka, but also to
readers in other Commonwealth countries and indeed beyond.
Dr. Ciooray has based his work on firsi-hand sources, many of
them hardly available outside London, Showing himsell equally
skilled in historical narrative and critical analysis, he follows an
objective, non-polemical approach, while leaving no doubt in our
mind of his firm belicf in the paramount importance of an indepen-

dent judiciary.

O. HOOD PHILLIPS
QC, DCL (OXON.), JP

Birmingham
England
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PREFACE

Arthur C. Clarke, the man who forecast the space exploration
programme with precision and set out the basic mathematics of
communications satellites twenty vyears before they became
a reality,! chooses in his latest work of science fiction, 7 e Fountain
of Paradise,2 Adam’s Peak, a holy mountain for Buddhists,
Muslims and Christians, as the earth terminal for a bridge linking
the earth with a man-made moon in space. Imaginary inter-
planetary relations based in ‘the Resplendent Island’ apart, Sri
Lanka had maintained close trade and cultural links with a
multitude of nations, some of whom have left behind distinctly
identifiable traces. T'he recent past records the advent of the
Portuguese (1505-1658), who left behind Catholicisn, of the
Dutch (1658-1796), who introduced the Roman-Dutch  Law,
the starting point of Sri Lanka’s common law,3 and of the British
(1796-1948), who transplanied an administrative and judicial
system known to them,

In our survey of the judicial role in Cevlon/Sri Lanka it is
not necessary to travel beyond the time of British colonial rule
since the present constitutional and judicial structure beging with
their governance of Ceylon. Therefore, we have left out from the
scope of ihis thesis the native judicial sysiem, which was in force
at the time of the British occupation of Ceylon, nor have we
delved into the developments that took place during the Portu-
guese and the Dutch periods,

One third of my time in London on my research was spent in
the Qfficial Archives. This is barely adequate to do justice to
the voluminous material that awaits to be analysed and put to
proper use, (As a result, there will naturally be imperfections).
I believe, however, that 1 have succeeded in sclecting what
is mecessary for a proper understanding of the development
of the judiciary with special reference to its relationship with the
administration,

It iz inevitable that certain aspects of my thesis reccive more
detailed treatment than others. imilarly certain aspects which
may be thought to be important are merely outlined, This is
because 1 had to highlight seme issues which I thought deserved
detailed examination either because they have nof previously been
discussed in detail or because I had a contribution to make to what

1. Telegraph, Sunday Magazine, No 122 of 1979, ‘How the Man Found His
Way to the Stars’ (pp. 33-9).

2. Published by Vietor Gollanz Ltd., (1979),

3. ??4125 .Ei;%e.gwarm v. The Attorney-General of Ceplon (1969) 72 N.L.R., 337 at p.
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has already been said by others. T hope that the thesis nevertheless
maintains a balanced flow. In preparing the thesis for publication
I have tried to retain the original text as far as possible unchanged,
although many pages have been rewritten in the light of deve-
lopments in Sri Lanka since the completion of the thesis.

It was Professor James S, Read, my thesis supervisor, who
encouraged me fo undertake historical research, T he one full
year that I spent in +he Public Records Office has been the most
challenging and rewarding peri od of my research in London for
just over three years. For his masterly guidance, unfailing assist-
ance and friendly persuasion and encouragement 1 am greatly
indebted to Professor Read.

The preparation and publication of this thesis has left many
debts of gratitude: to Professor M. L. Marasinghe (Windsor,
Qanada) who read several chapiers and made many valuable
suggestions; to Professor G. L. Peiris, Head, Department of Law,
University of Colombo, who has been a constant source of inspi-
ration; to Professor T. Nadaraja, Dean, Facuity of Law, University
of Clolombo and the other colleagues who assisted me in various
ways; to the staff of libraries in London and in Colombo who
courteously gave me every assistance 1 needed (special mention
must be made of Mr J. H. Marikar, Assistant Librarian/Law, Uni-
versity of Colombo); tothe Commonwealth Scholarships Commis-
sion in the United Kingdom for their award of a scholarship; to
Professor O. Hood Phillips, QC, a leading authority on English
Constitutional Law, who so very kindly contributed the foreword
having gone through the page proofs of this book; and to my
publishers for their guidance and encouragement.

ANTON COORAY

May 1982
Colombo.
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179 to 1832~ PRELUDE TO THE BEGINNING OF THE
MODERN SYSTEM OF ADMINISTRATION OF JUSTICE

This, the formative period of the modern system of courts,
provides an interésting episode in the history of the judicial role
in Sri Lanka, Through a series of clashes that oceurred during
this period between judicial and administrative .officers, one
discerns certain ideals which were cherished by the judges. These
clashes and a number of other events will be discussed in this
chapter in order to understand the attitude of both judicial and
administrative officers towards an independent judiciary, . The
structural developments in the civil and judicial administration,
will be discussed only in outline and only to an extent strictly
necessary for our purpose.!

Ceylon experienced three distinct systems of administration
during the period under review. From the conqguest of Ceylon
in 1796 to 1798, the administration of Ceylon was in the hands of
the British East India Company, whose forces were responsible
for the conquest of Ceylon. The Commander of their forces in
Ceylon headed the administration. In 1798 the administrative
responsibility for Ceylon was transferred to the Crown, with
certain powers over administration still left to the Madras-based
British Fast India Company. This ‘dual system of administration’
came to an end when, on January 1, 1802, Ceylon bhecame a
Crown Colony.. S

(1) 1796 to 1801 :

A period of uncertainty prevailed in Ceylon from 1796 to 1798.
The root-cause of the uncertainty may beé attributed to the then
prevailing likelihood of restoring the British possessions in"Ceylon
to the Dutch. This uncertainty contributed in no small measure
to the unwillingness or ihabi_lity of the East India Company to
introduce a well-organized administrative system together with a
satisfactory system of courts and to the refusal of the Dutch
inhabitants to co-operate with the British to establish and maintain
Dutch courts of law.2 . Morecover, it appears. that the primary,
if not exclusive, concern of the British East India Company was
to collect as much revenue as possible while it held the Maritime

1. For a detdiled account see Nadaraja, Leeal System, Chapter 11.

2. In the opivion of the British East India Company: ‘the precariousness
of our position, the short period the whole of the Dutch settlements have

" been in our hands; the difficulty of obtaining information,  the' distrust of
the natives; the indispdsition of the Dutch ‘were ohstacles to’ a successful
management’. Robert Hobart's minute of Juné 9, 1797. G. O. 5512.
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" Provinces of Ceylon.® As a result, whatever judicial arrangements
made during this period were imevitably temporary and not the
result of serious deliberation.s It is, therefore, safe to conclude
that they made little contribution to the development of the
Jjudiciary,  In .fact, when, in 1798, Frederick North came to
Ceylon as the first civil Governor of Ceylon who was ever to be
appointed by the Crown, he noticed a ‘total suspension of every
kind of criminal justice and indeed of civil’.s

The Royal Instructions issued to North emphasized the need
to administer justice fairly:

It being of the greatest importance that justice be every-
where speedily and duly administered, and that all dis-
orders, delays and other undue practices in the
Administration thereof be effectually prevented, we do
particularly require you to take especial care, that in all

* courts Justice be impartially administered, and that
all Judges and other Persons therein concerncd do like-
wise pcrform their several Duties W1thout delav or
pariiality.® :

Inorder to realize such objectives he was instructed.to establish the
Dutch system of courts and to set up a Court of Appeal in civil
cases of above a certain monetary value. - An appeal lay from
the appeal -court to the Privy Council subject to a still htghcr
monetary value requirement.?

~In the beginning North failed to sccure the co- operatlon of the
Dutch inhabitants to set in motion the Dutch courts which were
in abeyance, Moreover, he belicved that the Dutch system of
courts should not be adopted without major medifications.
Negligence, uncertainty and corruption, he found, had been
regular features of Dutch Courts. Fiscaals (court- ofﬁc1als with
wide powers in c¢ivil and criminal cases), whose powers were
extensive and dangerous, were not necessarily lawyers, nor was
there legal representation before Dutch courts.

No viva voce evidence was insisted upon by the Court,
and the Court itself was composed of two military and six
civil servants of the [Dutch East India] Company presided
by the Chief Administrator or Head of the Revenue and

3. See generally Colvin R. de Silva, Cevion under the British Occupation, {1953)
. Chapter VII.

4. See Jackson to Stuart, April 28, 1796. C. 3, 535/1; and, Colvin R. de

; Silva, op. ¢it., pp. 310-11.

5. Governor North to Dundas, June 28, 1798. Wellesley Mas,, B. M. Add.
Mss. 13866 p. 37 a; Governor \'nrth to Court of Directors, Februdry 25,
1799. C. O. 54/1. :

6. G. C. Mendis (ed.), The Coiebmke—ﬁ‘amron Papers; Documents on British

' Colonial Policy in Ceylon 1796-1833, Vol. 2, pp. 70-79, at. p 76.

7. Dhid, at p. 72, 74-75 i :
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Commerce. A Court composed of men entirely un-
learned in the law without salary as judges, or even the
obligation of hearing cases in open court, is not an
establishment to which one can look for great attentions,

North was in favour of appointing lawyers as Judges, legal re-
presentation, the separation of the judicial function from the
collection of revenue and of the need to amply remunerate judges
in order to secure animpartial system of administration of justice.?

Whatever his personal views, his reactions to them were
ultimately conditioned by various considerations, mainly economic.
Thus, after expressing those views and stating the refusal of the
Dutch judges to co-operate, he goes on to say:

It therefore became my duty to make such arrangements
as with the smallest charge to your revenue would obtain
most effectually under existing circumstances the sub-
stantial ends of justice,1?

North was able to resuscitate the Dutch system of courts when
the Dutch judicial officers changed their minds and extended
their co-operation to the new rulers. Replacing the three Raden
van fustitie, North iniroduced a Supreme Court of Criminal Justice
consisting of the Governor as President, Commander in Chief,
Chief Secretary, Commandant of Trincomalee, Commercial
Resident and James Dunkin, a Barrister, (This court had an
exclusive jurisdiction in criminal matters except the Jjurisdiction
given to fiscals in respect of minor offences). In fact, North had
requested in the above quoted despatch that a lawyer be sent from
India “tll it may please His Majesty to make such appointments
on the Island, as may either allevia - my judicial labours, or
relieve me from them altogether’, 1!

North re-established the Dutch civil courts (Landraden and
Civiele Raden), providing an appeal to the Greater or the Lesser
Court of ‘Appeal depending on the value of the subject matter and
a further appeal to the Privy Council. Realizing that Fiscal’s
Courts had functioned satisfactorily, their criminal jurisdiction
was enhanced by North twice before the introduction of the
Charter of Justice, 1801. A member of one such Fiscal’s Court
was found to be ‘a gentleman bred to the law’12 i ¥

The attitude shown by North during this period (797-1801)
towards the judiciary is noteworthy. In a statement of the
administration of Ceylon. while referring to the Supreme Clourt
of Criminal Justicz he says: { )

8. Governor North to Court of Directors, June 10,1799. €. ©. 54/1.

9. Also see Governor North to Camden, March' 1; 1805. 0. 5417,

10. Governor North to Court of Directors, Juhe 10; 1799. €. O. $4/i.
11. ihid. -

12. Governor North to Court of Directors, January 30, 1800. ‘C. O, 54/2
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Though subject to the disadvantages a court not consisiing
of lawyers and without legal representation would labour,
the court seems Lo have won confidence. "

He had carlier hoped that time was not far ‘when the state of
this colony will allow of the establishment of a more regular
system for the administration of eriminal justice’® North, who
continued in the office of Governor until 18035, did not change
his views favourable to a properly constituted judiciary, even
faced with intense enmity between the judiciary and the military
officers which will be discussed shortly in this chapter.

(2) 1802—1832: Structural Developments

The close of the “dual system of adminisiration’ saw the begin-
ning of a new era in the British administration of Cleylon, when in
1802 Ceylon became a Crown Colony and thus directly under
the contrel of the Imperial Government.

As before 1802 the Governor was, under the new Commission
and Instructions issucd to him in 1801, the sole repository of all
powers of government ‘as well Civil as Military’. He was, how-
ever, instructed to form a Couneil W]llCh he could consult with
on ‘all great and important occasions’, but which was not to have
any share of the legislative or executive authority. In fact it
was intended for the sake of ‘more solemnity’.’®* The formation
of this advisory council is significant, however, to the extent that
it recognized, at least in theory, the need to provide some check
on the Governor in whom was vested a wide variety of powers.
North, who was Instructed to appoint to the Council the Chief
Justice, the Commander-in-Chief, the Chief Secretary, and two
others in the Governor’s discretion, chose to appoint the three
named officials only.

The: Charter of Justice of 1801, which drew freely on the
measures that had provisionally been adopted by North,16 establish-
ed a Supreme Court of Judicature, composed of a Chief Justice
and a Puisne Justice who were to be Barristers, in England or
Ireland, of not less than five years standing, and ‘who were to be
nominated and appointed by His Majesty. Thus, just under
five years of the British occupation of Ceylon, a court consisting
of professional lawyers who did not owe the tenure of their office
to the local executive came into being.

The Supreme Court was given a criminal jurisdiction extending
throughout the British possessions in Ceylon and a eivil jurlsdlctmn

13. Ihid. -
14. Governor North to Court of Directors, October 5, 1799. I O. 54/1.
15. Instructions from, Henry Dundas, President of the Board of Control, to
Governor North, March 13, 1801. Mendis, op. cit., Vol. II, pp. 107-137, at
p. 108.
16 Thid, st pe 111,
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limited to the Town and Fort of Colombo and over all Europeans.
Criminal jurisdiction in respect of lesser offences continued to be
exercised by Magistrates, Justices of the Peace and Fiscal’s Courts
(rcnamcd Courts of the Justices of the Peace in 1802) appointed,
and acting according to the regulations issued, by the Governor,
but over whom the %upreme Clourt exercised a general Supervision.
(As we shall see later, this general supervision by the Supreme
Court was resented l)y succeeding Governors).l? Outside the
Colombo fort and town limits civil jurisdiction was to be exercised
by Landraden and Civiele Raden,

A High Court of Appeal was introduced by the Charter, re-
placing the Greater and Lesser Courts of Appeal then in existence,
to hear appeals from Landraden and Civiele Raden, Its members
were the Governor, the Chief Secretary and the two Judges of
the Supreme Court. One of the two Judges of the Supreme Court
was required to be present whenever the High Court of Appeal
assembled. Any two members of the Court constituted a com-
petent court. These provisions ensured that much of the actual
work could be carried out by the two Judges, ‘while the attention
of the natives [was] still preserved to the Governor, as the President
of these salutary Tribunals; as the immediate Representative
of His Majesty and the source of redress in civil as of mercy in
criminal cases’.18

The provisions relating to the High Court of Appeal, thus,
enabled a willing executive to leave judicial functions in appeai
cases exclusively to the two judicial officers. In the Supreme
Court of Judicature, the only power the Governor had was to
decide finally a criminal case where the two Judges could not
reach consensus,

No major changes were made in the judicial structure introduced
in 1801 until 1810. Maitland, North’s successor, sent the Puisne
Justice, Alexander Johnston to England, in 1809, to present a
case for judicial reforms. What Maiiland wanted most was the
introduction of a jury system in order to ensure that the Judges of
the Supreme Court who were alien to the native society, had the
indispensable assistance of local inhabitants as jurors. By ithis time’
Maitland. had come to resent certain acts of* the Chief Justice:
calculated to demonstrate the independence and the authority of
the Supreme Court, These events which will be discussed in
the next part of this chapter prompted - Maitland to seek reforms
in the judicial system tending to avert such unpleasant incidents.
Unfortunately for him, Johnston proved to be an ardent supportcr
of an mdependent and authontatwe Jud1c1ary

17. ‘%u mfm, P ]5 1'? 5
18. Instructions from Henry 'Dundac;, Presldent of the. Board_of' Clon rol
Governor North, 13 March 18017 Mendis 6p. cit, Vol IT, p. 111
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The Charter of Justice of 9th August, 1810,2° based on the
- recommendations of Johnston, P. J., extended the jurisdiction of
the Supreme Court so that now it had both civil and criminal
Jurisdiction over the whole of the British possessions in Ceylon
and over persons of every nationality residing within that territory.
The Provincial Courts; which had taken the place of Landraden,
were abolished in view of the extended civil jurisdiction of the
Supreme Court. Landraden were to be restored instead, in such
districts and under such modifications as the Chief Justice might
deem expedient. The Chief Justice was given the further powers,
with the concurrence of the Governor, of making rules of proceed-
ing and tables of fees, and of appointing secretaries and other
necessary officers of Landraden. "T'he appointment of the members
of such courts was, however, left to the sole discretion of the
Governor as before,

It was provided that the Supreme Court should usually sit in
two divisions: the Chief Justice holding the first of such two
divisions of the Supreme Court in Colombo and making circuits
in the western and southern proviness and the Puisne Justice
holding the second division in Jaffna and going on circuits in the
northern and eastern provinces. The Chief Justice was authorized,
however, to convene a full court in his discretion.

Introducing trial by jury, the Charter left it to the Chief Justice
to specify the qualifications of jurors. Further both judges sitting
together or either of them sitting in division could direct that the
jury be made up of members of a particular community alone,
in order to ensure impartiality.

The Charter increased the salaries payable to the two Judges
of the Supreme Court and directed that they be made payable
in Madras and not as previously in Ceylon.

The Governor was empowered to make provision or regulation
in order to give effect to the Charter but only at the instance of the
Chief Justice stating the need for such arrangement.

The Instructions accompanying the Charter of Justice of 181020
placed the judicial department directly under the ‘Controul and
Management’ of the Chief Justice, and directed that all orders
for this department and all correspondence with it should pass
through him. The Chief Justice was directed to submit half-
yearly reports on the state of his department to the Governor in
Council, which in turn were to be forwarded to the Secretary of
State,

In the Council, too, the powers of the Chief Justice were en-
hanced. He was designated as the President of the Council, and
to him was entrusted the Great Seal of the British Settlements of

19. Mendis, op. cit., Vol 11, pp. 170-199.
20. Mendis, op. cit, Vol. II, po, 200-213.
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Ceylon, which had previously been placed in the custody of the
Governor. Now, the Governor was to be considered as the
Representative of the Crown, in an aitempt to equate the Council
to the Privy Council in England. All legislative Acts of the
Governor and Council were to be sealed with the Great Seal, and
all grants of lands, which were required to be made by the Governor
in Council under the Great Seal, had also to be signed by the
President and one other member of the Clouncil. The Governor
was given the power to appoint members of all the inferior courts
under that Seal.

The Charter of Justice, 1810, which was proclaimed in Geylon
on November 7, 1811, had the effect of clevating the office of the
Chief Justice to a position of considerable importance and power,
In fact, Maitland, who had to abruptly leave his office and Ceylon
due to ill-health, on July 18, 1811, protested that Alexander
Johnston, who became the Chief Justice in early 1810, had acted
through greed for more power.?l Maitland maintained that
Johnston was sent to England to request for trial by jury, but not
the conferment on the Chicf Justice of powers ‘of a novel and
extended nature’. The abolition of the provincial courts, he
observed, would handicap the collection of revenue, and, speaking
from his previous experience, the Governor was the best judge
of the need to establish courts in any particular arca, as he was
well familiar with the state of revenue collection. The authority
of the Chief Justice over the judicial department was objected
to on the ground that it constituted a rival to the authority of the
Governor over the Civil Service. The provisions affecting the
authority of the Governor in Council with diminished powers in
respect of the judicial department, Maitland concluded, tended
to lower the position of the Governor before the natives,2

A new Charter was issued, as a result of the representations
made by Maitland, on 30th October, 1811, correcting the
objectionable provisions of the Charter of 1810,% which virtually
vestored the sfafus quo, except for allowing the continuation of
trial by jury which Maitland himself supported. The jurisdiction
of the Supreme Court was confined to its original limits, and the
Governor was empowered to put an end to the division of that
court. The power of regulating the qualifications of jurors was
to be shared by the Chief Justice with the Puisne Justice. In the
event of a disagreement among them, the Governor had the final
decision.

Provincial Courts which existed prior to the Charter of 1810
were revived, with the sole discretion given to the Governor of
%%. Governor Maitland to Peel, August 30, 1811, C. O. 54/41.

. Ihid.

23. See Instructions accompanying the Charter of Justice, 1811. Mendis,
op. ¢it., Vol. II, p. 219.
24. Nadaraja, Legal System., p. 63.
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establishing any Landraden. The control over the proceedings
in the minor courts reverted to the Governor.

The Governor was no longer required to act on the advice of
the Chief Justice in making arrangements to overcome doubts or
difficulties arising from the operation of the Charter, nor was the
Chief Justice to continue as the President of the Council, having
the custody of the Great Seal and the authority to sign grants of
land, Although the increase in the salary of the two Judges of the
Supreme Court was unaffected, it was directed that the salaries be
paid in Colombo as it had previously been.

In effect, the only change brought about by the short-lived
Charter of Justice of 1810 was to iniroduce trial by jury, and the
judicial system introduced by the Charter of Justice, 1801, remain-
ed in force in the Maritime Provinces of Ceylon for all practical
purposes, with the improvements made on it, until 1832.

(3) 1801—1832: The Judiciary v. The Administration

The above ouiline of the major structural developments in the
judicial system provides the appropriate setting to examine the all
too frequent disputes the judiciary had, during this period, with
cither civil or military authorities.

The first series of such disputes took place during the Governor-
ship of North between the Supreme Court and the Military.2s
Its origin may be traced to a strong protest made by Colonel
Baillie, Commandant of Colombo, against the imposition of
disproportionately severe punishments on two soldiers by the
Sitting Magistrate in the Pettah.® When Lushington, P. J.,
came to know of this, he not only shared the view of the Sitting
Magistrate that Baillie’s conduct was nothing less than a threat
to the safety of the Magistrate and thus tantamount to a breach
of the peace, but went a step further placing the matter before
the Supreme Court. Meanwhile, .the matter was taken up by
North who thought that Baillie’s action was not subversive.
Baillie, who was summoned before the Supreme Court, was

acquitted. : . i
‘The close proximity in which judicial and military authorities
were stationed in the Fort of Colombo should mainly account for
the occurrence of the early disputes between the two authorities.
Within a few weeks afier the above incident, 'the :‘Supreme: Court
ordered corporal punishment to be inflicted on an offender, ori:
the military parade ground. situated in front:of the court-house.
Although the sentry stood by while the sentence was ‘carried out,
a strong protest was made to the Fiscal by the Town Major, The
Supreme Court, after its own inquiries, came to the conclusion:

25. Governor North to Lord Hobart, October 5, 1804. €. O. 54/14.
26. Ibid. o s S
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that although the parade ground had been exclusively given to the
military, no ‘regular grant’ had been made and that the military
had, in fact, ‘illegally monopolized’ the particular piece of land.
Baillie was summoned before the Supreme Court and asked to
revoke the standing garrison order made three years previously
which authorized the use of the particular area as a parade ground.
Upon his refusal to do so without the approval of the governor
or General Wemyss, the Commander, he was ordered to enter
into a hond to keep the peace. The Governor, on hearing this,
made a proclamation in Council prohibiting the infliction of any
punishment not of a military nature on the parade ground. To
appease the Judges the sentries were withdrawn. However, the
Judges were not too happy about the settlement.2t

General Wemyss at Chilaw, provoked by the attitude of the
Judges, ordered Baillie to close the gates of the Fort of Colombo
from 8 a,m. till mid-day, on the pretext that spies entered the
Fort in the morning and stayed in till noon. On the 24th of
September, the Judges of the Supreme Court, who could not enter
the Fort as Wemyss’s order, which had clearly been intended to
prevent the functioning of the Supreme Court in the Fort, had
been given effect to, sought the Intervention of the Governor.
North annulled the order and permitted the gates to be open, but
only &ill the following day when Wemyss’s notification of the order
reached North. In order to safeguard the Interests of Baillie,
North authorized the closure of the gates as ordered by Wemyss,
The Supreme Court Judges were, therefore, left with Hobson’s
choice; to enter the Fort before 8 a.m. and leave after 12 noon,
They, in return, compelled Wemyss to appear before the Supreme
Court, notwithstanding his urgent commitments in the operations
against the Kandyans, and to enter into a bond for 100,000 rix-
dollars to keep the peace for a year.

North moved the Supreme Court from the Fort of Colombo
on the ground that the court-house, which North had always
intended to hand over to the military as an armoury, was needed
for expected reinforcements. ;

Humiliated as they were by this turn of events, the Supreme
Court Judges took sirong objection to a letter addressed to North
by Wemyss abusing judicial officers, The Advocate-Fiscal
allegedly challenged Wemyss to a duel as a result of what was
contained in that letter. The Supreme Court decided that no
challenge had been intended, reprimanded the Advocate-Fiscal
and ordered him to apologise to Wemyss. Later judicial pro-
ceedings were instituted against Wemyss, though unsuccessfully,
for allegedly ordering his servants to collect firewood from private
lands without permission. ' '

27, Ibid.
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The enmity between the judges of the Supreme Court and
General Wemyss reached such proportions that they no longer
recognized each other on private occasions. Of this series of
disputes North remarked thus: ‘A storm has just blown over which
I feared might have nearly shipwrecked our small Colony’.?

North attributed the cause for these unpleasant incidents to the
lack of clear demarcation between political, military and judicial
functions. Further, it was incompatible to have two ‘command-
ing officers’, namely the Commandant and the Chief Justice,
within the Fort of Colombo, Although he found the course of
events unsatisfactory, North appreciated the need to ‘repel in an
open and unqualified manner the implied disrespect’ to the Court
caused by the closure of the fort-entrances.?® In these events is
discernible a strong commitment by the Supreme Court to assert
its independence, in spite of the fact that a clash of personalities
is also detected. '

A few months after the arrival, on July 18, 1807, of North’s
successor, Maitland, Lushington, P. J., was appointed the Chief
Justice with Alexander Johnston, till then the Advocate-Fiscal
as the Puisne Justice. The attempt by Johnston fo secure a high
degree of independencc and authority for the Supreme Court
and more particularly to the Chief Justice leading to the Charters
of 1810 and 1811 has already been referred to, Certain disputes
between Lushington, C. J., and Maitland remain to be mentioned.

Immiediately after his return from England, with his new
appointment as the Chief Justice, Lushington tried unsuccessfully
to rule that courts-martial could not exercise a criminal jurisdiction
in minor offences concurrently with the courts of law.*® His next
attempt to negate the legality of the table of fees in the High Court,
too, failed.?! Another example of the peculiarity of the decisions
given by Lushington, much to the annoyance of Maitland, may
be mentioned. Maitland granted a pardon to a prisoner, on
Lushington’s recommendation, countersigned by the Deputy
Secretary in the absence of the Chief Secretary, who, according
to the Royal Instructions, had the authority to do so. In spite of
his own advice to the Governor that the Deputy Secretary’s
signature was sufficient, Lushington declared from the Bench that
the pardon had not validly been issued. Maitland legislated
validating pardons issued with the Deputy Secretary’s signature.
Lushington refused to reply to Maitland’s gorrespondence on
this matter on the ground that it related to a judicial decision.

28. lbid.

29. Ihid, : v e G

20. Governor Maitland to Lord Castlereagh, September 30 and December 1,
1807. C. O. 54/26. e - z =

31. See the papersin C. O. 54{32. . 7

32. Governor Maitland to Lord Castlereagh, August I8, 1808. €. O.54/28.
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‘Maitland reacted by removing - Lushington from the Council,
bringing in the Puisne Justice instead, and shortly afterwards,
following the decision of the Governor in Council to suspend him,
from the office of Chief Justice Lushington resigned, ¥

In 1818, the Puisne Justice, in a case dealing with the legality
of pressing coolies for the army, declared from the Bench that such
action could be valid only if the officer concerned had been issued
a commission, and that in the case of a fugitive coolie only if a
warrant of arrest had been fssued by a Magistrate. He suggested
to Brownrigg, the Governor, that his ruling should be given effect
to'by a regulation, Brownrigg was, however, inclined to accept
the advice of the Collectors thatin view of the service land tenures
prevalent in the country and the scarcity of Magistrates, no
restrictions ought to be placed on administrative officers in respect
of pressing for labour. Accordingly he passed a regulation to
declare valid the existing practices, thereby nullifying the ruling
of the Supreme Court, 3 : R

Soon afterwards, the Supreme Court decided that a person of
low caste had been wrongly convicted by a Collector for using a
palanquin. ' There was no regulafion which ‘authorized such
punishment (flogging) and it was Improper to foster caste dis-
tinctions, the Supreme Court héld. Although Barnes, who had
by now succeeded Brownrigg as Governor,saw theevil in perpetua-
ting caste distinction, he thought it imprudent to offend the higher
classes of natives for the time being, A regulation was then enacted
sanctioning the punishment of those of a 16w caste for such offences.35

‘One of the most important disputes between the Judiciary and
the Governor arose in early 1824 regarding the poweér of the
Supreme Court to issue the writ of habeas corpus. Sir James
Campbell, who acted temporarily as the Governor until Barnes
‘wasreappointed later that year, had directed the Si tting Magistrate
in Colombo to arrest a certain deserter and to hold him in custody,
Shortly after his arrest, an application for a writ of habeas corpus
was made before the Supreme Court, which directed the prisoner to
be brought before it with the authority on which he was detained,
Meanwhile the Governor passed a regulation legalizing the arrest
and detention of any person under the authority of the Governor.
According to that regulation the production of the order of the
Governor barred any further legal proceedings.® Bound by the
new regulation, the Supreme Court had no option but to dismiss
the case observing that ‘this Court is reduced to the heart-breaking
necessity of saying that His Majesty’s writ of habeas corpus is of
no effect’.3 :
33. See papers in Q. O. 54/32.

34. Governor Brownrigg to Bathurst, July 17, 1818, C. O. 54/71.
35. Governor Barues to Bathurst, March 11, 1821. C. O. 54/79. .

36. Regulation 11, February 5, 1821. C. O. 54179,
37. Harsard's Parliamertary Debates, Vol. XXIV, p. 1158.
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. The Governor thought that in the interest -of the State’ he
should possess certain powers of arrest and detention not subject
to judicial .scrutiny,8 = On the other hand, the Chief: Justice
recorded that the vesting of such wide powers inthe Governor
eroded the freedom of the subject. The Secretary of State
responded by ordering the substitution of the regulation with
another vhich gave limited powers to the Governor in respect of
political prisoners.

An examination of the m(;ldents outlmcd above indicates a
distinct difference in the attitudes held by the Judges of the
Supreme Court and the administration, The Judges of the
Supreme Court, who did not owe their tenure of office to the
Governor, were able to take an independent stand in matters
where the interests of the state and the individual or those of the
state and the courts were in conflict. Ineach of the above incidents
the Supreme Court seems to have acted in defence of the freedom
of the individual or the independence of the judiciary. The
Governor, and his subordinate civil servants, on the other hand,
were committed to upholding the security of the state, maintaining
a steady revenue and ensuring an efficient civil and . military
administration, s

The assertion by the Qupreme Court of its mdepende:nce and
anthority was resented by the Governor to the extent that it
undermined his own authority. For instance, Brownrigg felt
that the insistence of the Supreme Court en the need for the
continuation of it being escorted by musicians and lascoreens was.
explicable. only on the ground that Judges wanted to publicly
demonstrate its high position.” In recommending that all un-
necessary expenses incurred in respect of such ceremonies ought
to be brought to an end, Brownrxgg indicated how the elevation
of the Supreme Court to a position equal to that held by the
Governor, at least in outward appearance, tended to diminish
his authority before the natives.®® On the other hand, the Judges
of the Supreme Court contended that it would dctract from the
respect which was paid to the Court, if 'such an escort did not
attend to 1t.40 This struggle for power and dignity is clearly
brought out by the rival claims of the Supreme Court and . the
Governor over the control and supervision of the members of thc
inferior courts.

(4) 1801-—-—1832 Inferior. Courts

Two conflicting views competed for re:cogmuon durmg thls
period. The first highlichted the advantages of a scpziratc and
independent Judlmary As North recorded:

38. Campbell. to Bathurst, January - 14, 1824. . C 0 54}86 s
39. Governor Brownrigg to Bathurst, March 13, 1817. C. 0 54,#65
40. See the note by judges in the above dispatch.- i
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The wise and humane establishment of Adawlats in
Bengal has sufficiently declared to the world your [Court
of Directors’] opinion of the necessity of separating the
Jjudicial powers from the collection of the revenue. I
need not therefore, I presume, state at length the in-
convenience which naturally results from their union in
the Collector’s Cutchery or the advantage which of
course would arise from the re-establishment of distinct
and independent Courts of Law.#1

Such salutary views, however, had to give way to views that
resulted from considerations of practical government. Emphasizing
the need to entrust revenue collectors with judicial powers Mait-
land pointed out that it was not the name of the collector and not
the instructions of Government that enabled him to collect the
revenue, ‘but the conviction in the minds of the natives that he
has power to enforce such collection’.

[Alnd whenever they are persuaded that he has either

- no power or that they can go to any quarter where the
effects of such power may be. counteracted, from that
moment there is an end of all hopes of the Collector being
able to execute the functions of his office.4

Maitland, however, clearly indicated that the exercise of
Judicial function was not to be considered a primary function
of collectors, and that judicial function ought to be exercised only
when necessity demanded it, for instance, when a judge was not
casily available.® i

The members of Dutch courts, which were later abolished
and of the new courts established in their place, owed their tenure
of office to the Governor. This ensured that they acted in a

manner consistent with the policies and the needs of the govern-
ment,

An acute disagreement occurred between the Supreme Cour
and the Governor in respect of the manner in which the inferior
judges were directed and controlled. We have already noted
the short lived attempt by Johnston to secure in the Supreme
Court a tighter control over inferior judicial officers and how
Maitland vehemently objected to such a scheme resulting in the
proclamation of the Charter of Justice, 1811. Here, it is proposed
to deal with difficulties arising from the supervisory control the
Supreme Court assumed over the inferior courts.

The Charter of Justice, 1801, granted to the Supreme Court
‘a general Svperintendence and Controul over all and every the
Advocates Fiscal, Justices of the Peace, Fiscals, and Peace Officers’,
41. Governor North to Court of Directors, June 10, 1799. C. O. 5401, - -

42, Memorandum of Governor Maitland, "August 30, 1811. G. O. 54/41.
43. Instructions to Collectors of Jaffna and Matara, n. d. 1806. C, O, 54/25
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and such officers were declared to be ‘subject to the Order and
Contreul’ of the Supreme Court ‘in the exercise of their Functions’.®
On the other hand it was left to the Governor to lay down rules
of procedure and issue a wide variety of instructions either as
legislative enactments or executive directions in order to regulate
proceedings before inferior courts. The Supreme Court, in
the exercise of its powers, used, while on circuit, to examine the
diaries ard records of Magistrates and Justices of the Peace and
instruct them, and to inguire into the conduct of Headmen as
peace officers. A common practice grew after 1812 for the
Supreme Court Judges to send in reports, usually after making
circuits, to the Governor on the state of the law together with their
recommendations and stating their opinion on the inferior judges
and peace officers. Both Brownrigg® and Maitland® resented the
extent to which the Supreme Court went in the exercise of such
control.

Brownrigg particularly opposed the attempts by the Supreme
Court to issue instructions regarding the procedure in the lower
courts. He pointed out rather strongly that the ‘province of the
Counrt is certainly to control the power exercised by all inferior
magistrates to correct illegal or erroneous proceedings and to
furnish all wilful viclations of their official duties. Those duties
are not formed or measured by the orders of the Court but by the
law of the country’.*” Such encroachments by the Supreme
Court on the legislative and executive functions adversely affected
the manner in which administration was carried out through
Headmen and Collectors.®

In 1825, the Colonial Office finally decided, after years of
hesitation, in favour of the Governors by laying down that the
Supreme Court had exceeded its powers when it tried to frame
rules for the regulation of the police in the Colony.* '

To illustrate the difficulties resulting from this dual control
one of many incidents may be cited. In 1818, a Mudalyar (a
native officer) took away forcibly a servant of a Burgher® family.
The Magistrate, upon complaint, committed the accused before
the Supreme Court for trial, and the Advocate-Fiscal approved
his order. ~An objection was raised by the Collector of Colombo
on the ground that the Mudalyar had acted on his orders. The
Commissioner of Revenue viewed the action of the Magistrate
as an attempt to set up his authority against that of the Collector.

44, Charter of Justice, 1801, Mendis, #p. eit., Vol, I1, pp. 193-94.

45. Governor Brownrigg to Liverpool, January 21, 1813. C. O. 54/46.

46. Memorandum of Governor Maitland, August 30, 1811. C. O. 54/41.
47. Governor Brownnrigg to Bathurst, July 9, 1817. C. O 54/66. © 3
48. [fhid. i e L

49, Bathurst to Governor Barnes, September 12, 1825. C. Q. 55/69.

50. ‘A person descended from an Eurppean by a Native’, Proclamation of.
. Jannary 22, 1801, art. 33. see Nadaraja, Legal System, pp. 73-75. %4
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In his opinion, the Magistrate should have referred the matter
to him instead of committing the Mudalyar before the Supreme
Court for trial. The Deputy Secretary held that by acting in
disregard of the convenience and the interests of the Government,
the Magistrate had committed a contempt of authority of the
Collector, He was dismissed:sL

The above instance amply demonstrates the rivalry between
the Supreme Court and the administration to control tae inferior
_]U.dlClal officers. Due to its authoritative position the administra-
tion seems to have had the last word nearly always in such
disputes.

(5) Concluding Remarks

The major features of the judicial system of the period under
review are the existence of a relatively independent Supreme
Court, inferior courts largely under the control of the adminisira-
tion and a rivalry between the Supreme Court and the adminisira-
tion for both power and prestige.

The judicial arrangements made for the Kandyan Previnces
which came under British occupation in 1815, too, gave rise to an
acute disagreement between the Supreme Court and the administra-
tion, First, the judicial arrangements made in the Kandyan
Provinces may be outlined,

The fall of the Kandyan Kingdom was occasioned in the main
by the defection from the Kandyan King of afaction of his chiefs.
Therefore, whatever arrangements the British introduced in the
Kandyan Kingdom, administrative or judicial, were fashioned
to accord with the wishes of the Kandyan chiefs and people.
Thus the executive and judicial system introduced in 1815 was a
mere super-imposition, on the ancient organs of administration,
of a means of directive European control.”? The Governor, as
the representative of the Sovereign of the British Empire, replaced
the former Kandyan King and exercised his authority through
the Resident of Kandy, the chief European officer in the Kandyan
Provinces. The repository of all administrative and judicial
powers, the Resident exereised an exclusive criminal jurisdiction
on capital offences. Otherwise, eriminal and civil jurisdiction
in respect of Kandyans was permitted to be where it had lain during
the time of the Sinhalese Kings.5?

The unsuccessful rebellion of 1817-1818 afforded a good
opportunity for Brownrigg to drastically diminish the powers of
the native chiefs on the grounds that, since they had rebelled and

51. Sce Deanc to Bnyd Annl 14, 1818; Boyd to Rodrey, - *\pul ]6.1818 and
Lusignam to Tranchell, Apnl 18. 1818. C. O. 54/71.

52. Colvin R. de Silva, Gzy!on under the British Qgoupation, 1795~ 1833 p. 299

53. See for the system of administration, of justice during -the: tlme -of thc
Kandyan Kings, Colvin R. de Silva, op. cit., pp. 292.99,
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violated the Convention of 1815 made between them and the
British, the Convention was not completely binding on him. In
addition to the exercise of judicial powers by the Judicial Com-
missioner, one of the three members of the newly created Board
of Commissioners,5 the accredited Agents of Government were
also vested with judicial powers. The Proclamation of November
21, 1818, took away the judicial powers exercised by native chiefs
almost emtirely, leaving only a limited criminal jurisdiction in
respect of peity offences.

The space does not permit an exhaustive examination of the
powers and functions of the Agents and the Judicial Commissioner,
It may, however, be noted that in actual practice they functioned
nearly in the manner the courts did in the Maritime Provinces.

A serious claim was made, meanwhile, by the Judges of the
Supreme Court and the Advocate-Fiscal, that the jurisdiction of
the Supreme Court should extend to the Kandyan Provinces.
The Advocate-Fiscal maintained that the judicial arrangements
made for those provinces were contrary to the Charter of Justice,
1801, and that every person residing in those provinces should
be subject to the jurisdiction of the Supreme Court.$ Slightly
modest in his claim, the Chief Justice argued that all non-Kandyans
according to the Charter, came within the jurisdiction of the
Supreme Court.58 Brownrigg was of the opinion that the introduc-
tion of a judicial system, which till then had been competing with
the executive for power and prestige, was inadvisable.5” Further,
until more information could be obtained no major changes
ought to be made,5

It was not until the proclamation of the Charter of Justice,
1833, that the judicial arrangements made by the local executive
and much objected to by the Supreme Court were swept away,
bringing the whole island under the jurisdiction of a uniform
system of judicial administration.

34. Tt was set up with effect from October 1, 1816, See Ceylon Government
- Gazette, September 11, 1816.

33. H. Giffard to Governor Brownrigg, March 11, 1815. (. O. 54/55. -

56. See Governor Brownrigg to Bathurst, November 17, 1815, €. Q. 54/57.

7. Governor Brownrigg to Bathurst, March 15, 1813. C. O. 54/55.

58. Ihid. e PR i d ’ =



-_THE GHARTER OF JUS’I’ICE 1833 AND THZE
g MODERN IUDICIAL SYSTEM

The Charter of Justice, 1833, has rlghtly béen consid@red ta be
the ‘foundation of our Judlcml system -and the parent of the
Administration of Justice. Ordinance, 1868, and of the present
Courts Ordinance, 1889".1 Tt is proposed in this chapter to
examine the recommendations of the Colebrooke-Cameron
Commission which provided the ‘general basis and design’ as well
as ‘all [the] valuable details’? of the Charter of Justice, 1833,
followed by an outline of the judicial system introduced by it.
The major developments in that judicial system culnunatlng in
the Courts Ordinance, 1889, will then be examined in order to
provide the necessary background to the discussion, in the next
chapter, of the relationship between the judiciary and the
admlmstratlon during the period 1833-1948.

The extent to which the defects of the _}udrcml system. in opera-
tion prior to 1833 were sought to be remedied by improving upon
the provisions relating to the constitution and the working of the
judiciary forms the essential theme of this chapter. What in fact
hhppened in practice will further be clis.'vtius_sed in the next chapter,

{l) Judicial Reforms Recommended by the Colebrooke-
Cameron Commission*

Colcbrookc made four reports on the administration of Gavern-
ment, on revenue, on compulsory services to which the native
Ceylonese were subject and on the establishments and expenditure
in Ceylon, while Cameron contributed one lengthy report on the
judicial establishments and procedure. It is this last report that
we will discuss here. For the present, it is sufficient to note that
Colebrooke recommended the introduction of a'uniform system
of government; with a Legislative Council and an Executive
Clouncil intended to operate as a check on the wide powers of the
Goverror. (The constitutional developments durmg the period
under review are outlined in Chapter 3).

1. Per De Sampayo, A. J.; in «dpplicdtion for a Writ of Prohibition directed o the

members of a Field Geiteral Martial {1915) 18 N.L.R. 334, at p. 338. The

= Qourts Ordinance. of 1889 was repealed by the Administration of Justice
Law of 1973,

2. ' Tnstructions accompanying the Charter from Viscount (.rOdCl'lCh. Sccretdry
of State, to Governor Horton, March 23, 1833 NICI!(II‘;, The Cofeflma}cew
Cameron Papers, Vol. I, p. 350-373,.at 350. -

* For a thorough account of the ba.ckground to thc appmntmcnt of, and'a
scholarly assessment of the comtribution made by, the. Commlssmn see
Samaraweera, V. K., The Commission of Eastern: Inqmry in Cm'an, 1822-
1837 (Oxford D. Phrl 1969).
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Cameron started from the premise that the duty of the govern-
ment towards the natives was the provision of cheap and accessible
courts and, at the same time, the prevention of the use of vexatious
litigation as a means of oppression. In the absence of adequate
moral restraints, an efficient system of courts alone could, in
Ceylon, protect the rights of the individual. Moreover, the protec-
tion of law should be gratuitous so that justice was not denied to
the natives who were generally poor. Thus, he recommended the
establishment, within the easy reach of people, of a sufficient
number of courts—courts so constituted as to deliver correct
judgments.3 -

The members of the then existing courts of original jurisdiction,
Cameron found, had no legal qualifications. They owed their
tenure of office to the Governor, and depended on the medium of
government to apply to the Advocate-Fiscal for advice in case
of any doubts relating to their powers and functions* and the
procedure to be adopted in their courts. As we have already
seen in Chapter 1, the Governor and high ranking ‘government
officials exercised a high degree of control over the lower courts,
In the Kandyan Provinces the administration of justice was virtu-
ally in the hands of the executive. Cameron recommended that
the control over inferior judges should be transferred to.the judges

of the superior court. 7] o 1
That the local civil courts had no jurisdiction in any case involv-
ing a subject matter of above a certain monetary valueand where
the defendant was a European appeared to Cameron to-be a
serious defect. Since both the Supreme Court and the Provincial
Courts applied the same substantive law, he thought, there was no
Justification for drawing a distinction between Europeans and
natives in deciding the jurisdiction of a court. He successfully
advocated the elimination of such distinction.’ ;

In spite of the fact that Cameron advocated the abolition of the
judicial arrangements that had been made in the Kandyan
Provinces, he recommended that the system of assessors employed
there should be adopted along with the existing jury system.

Since the only legally qualified persons in the then existing
appeal courts (Minor Courts of Appeal and the High Court of
Appeal) were the two Judges of the Supreme Court in the High
Court of Appeal, the same objections raised against the poor
quality of the judgments delivered by lecal courts could be levelled
against those of the appeal courts too.” Cameron recommended
the introduction of a Supreme Court of Appelate Jurisdiction,

Mendis, The Colebrooke—Cameron Papers, Vol. 1, pp. 121-22.

3.
4. Ibid., p. 125.
3. Ibid., p. 135.
6.
7

Ibid., pp. 150, 167 and 184.
Ibid., 139-44.
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with a limited original jurisdiction in respect of serious offences,
centrally located in Colombo, but expected to make circuits in
different parts of the country. Such a court would preserve the
uniformity of judicial decision particularly through a thorough
supervision of the local courts while on circuit, thereby also making
the appellate court easily accessible to residents of places far off
from Colombo.?

To summarize Cameron’s recommendations, he advocated a
uniform system of administration of justice, abandoning the two
different systems prevailing in the Maritime Provinces and the
Kandyan Provinces, a simple system of a set of original courts and
a central appeal-court, ensuring cheap and accessible courts
protected from any undue interference by the administration. It
1s interesting to note that the Charter of Justice, 1810, the brain-
child of Alexander Johnston, P. J., (as he was then), unsuccessfully
attempted to introduce many of the features that Cameron rec-
ommended. Most of the recommendations contained in
Cameron’s report were adopted in drafting the Charter of Justice,
1833, which will be discussed now.

(2) The Salient features of the C harter of Justice, 1833

The Charter of Justice, 1833, which marks the beginning of
‘a new and important era in the history of the administration
of justice’ in Ceylon® is undoubtedly the most important con-
stitutional document in Nineteenth-Century Ceylon,

It repealed all the previous Chartersl and introduced a system
of courts consisting of District Courts and a Supreme Court, and
prohibited the introduction of any other courts by the Governor
with the advice of the Legislative Council.! The jurisdiction of
Admiralty Courts!? and Gansabes (Village Councils) was, however,
left unaffected.’

For the purpeses of judicial administration Ceylon was divided
into the district of Colombo and, three circuits whose boundaries
were specified in the Charter.’* Any changes in such divisions
could be effected by the Governor, but only at the request of the
Supreme Court.’® The Governor was authorized to sub-divide
each of the three circuits into districts, with the concurrence of
the Judges of the Supreme Court.1s . :

8. Ibid., pp. 183-84. Tl R T

9. Chief Justice Sir Charles Marshall in Colombo Fournal 1833, p. 558.
10. Mendis, The Cclebroske—Cameron Papers, Vol I, p. 321.

11. Ihid., p. 323. G

12. Ibid, 5 ,-'.-
13. Ibid. .
14. Ibid., p. 327.

15. Ibid., p. 328. S
16. JIhid.
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Within each district was directed to be a District Court to be
held before a District Judge and three asséssors.. District Judges
were to be appoinied by Letters Patent issued by the Governor in
pursuance of warrants addressed to him by the Crown and to hold
office during His Majesty’s pleasure.l” The selection of assessors
was to be according to the qualifications laid down by rules of
court in addition to the eriteria laid down by the Charter itself.18
District Courts were given an unlimited civil jurisdiction together
with a criminal jurisdiction exclusive except for the denial of
Jurisdiction in respect of graver offences.’® District Courts were
given the care and custody of the person and property of those of
unsound mind, and the authority to administer testate or intestate
properties.2®

Every sentence or judgment of the District Court was to be
pronounced by the Judge in open court, after consulting the
assessors. 'The Judge was bound to state before the assessors all
the questions of law and fact in issue together with his opinion
on each such question. Every assessor then declared his opinion
on cach issue. In the event of a difference of opinion between
the Judge and the assessors on any issue before the Court the
opinion of the Judge prevailed. In such event, a record had to be
kept in the Court of the vote of the Judge and of every assessor in
respect of the issues decided by the Court.2! This method
ensured that the Judge, while having the assistance of local in-
habitants in arriving at a correct decision, could ultimately, up-
hold his own opinion: a safeguard against any unfounded decision
of a District Judge existed in that such a decision could later be
challenged before the Supreme Court, which had the advantage
of examining the detailed account of the disagreement between
the Judge and the assessors as recorded by the District Court.

The Supreme Court was to consist of a Chief Justice and two
Puisne Justices appointed by Letters Patent issued by the Governor
in pursuance of warrants addressed to him by the Crown and
holding office during His Majesty’s pleasure.?? The Governor
could provisionally suspend a Judge of the Supreme Court from
the exercise of his functions with ‘the advice and consent’ of the
Executive Council ‘upon proof of misconduct or incapacity’ and
‘upon the most evident necessity and after the most mature
deliberation’, provided that (i) the Secretary of State was immedi-
ately informed of the grounds and causes of such suspension and
(i) the suspended Judge was supplied with a full copy. of the

17. Ibid., pp. 328-29.
18. Ibid., p. 329.
19. Ibid., pp. 330-31.
20. Ibid., p. 331
21. Ibid., p. 333.
22. Ibid., p. 323.
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minutes of the Council meeting and of evidence on which it acted.?3
Such a suspension was subject to confirmation or disallowance by
the Crown.?* A Judge of the Supreme Court vacated his seat
ipso facto if he accepted any other office or place of profit within
the Island.?

An exclusive criminal jurisdiction was vested in the Supreme
Court in respect of offences punishable with death, or iranspor-
tation, or bamishment, or imprisonment for more than twelve
calender months, or by whipping exceeding 100 lashes, or by fine
exceeding ten pounds.?® ‘The Supreme Court was also given a
criminal jurisdiction concurrent with that of the District Court
thereby qualifying the recommendations of Cameron,” so that
cases, though of a trifling nature, involving questions ‘of great
difficulty or of peculiar importance’ could be transferred from a
District Court to the Supreme Court.22 Its original criminal
jurisdiction was required to be exercised before a Judge of the
Supreme Court and a jury of thirteen men.2 '

It was essentially as a court of appeal that the Supreme Court
was intended. All appeals from the decisions of the District
Courts in both civil and criminal cases were to be determined by
it, In civil appeals it was assisted by three assessors. In the event
of a difference of opinion between the assessors and the Judge, the
Judge’s opinion prevailed, as in the case of District Courts.3 The
Supreme Court could affirm, reverse, correct, alter or vary any
judgment, sentence, decree or order appealed from and admit
new evidence or in the case of a civil appeal remand to the District
Court for a further hearing, or for the admission of any further
evidence. It could also transfer a civil or criminal case to be
decided by another District Court within the same circuit. Full
power and authority was granted to the Supreme Court so that
it could issue mandates, in the nature of writs of mandamus, pro-
cedendo and prohibition, against any District Court.®

The sessions of the Supreme Court were to be held in Colombo
and on circuit. Ceylon was divided into the District of Coolombo
and three circuits. A number of District Courts were cstablished
within each such circuit and the District of Colombo, (In- a
practical sense the District of Colombo constituted a fourth.
circuit).®? Sessions of the Supreme Court held by one Judge of the

23. Ibid,pp.324-25. - 24, Ibid.,p.325.

25. Ibid., p. 326. : - 26. Ibid.,p.331. .

27, Instructions aczompanying the Charter. Ihidi, p. 352.- © .
28. [lbid. 29. Ibid.,p.335. .-
30. Ihid., p. 336. 31, Ibid.

32. See the suggestion made by Carr, J., that the Charter ought to be amended
to specify four circuits, instead of the three circuits it mentioned, the
fourth being the Home (Colombo) Circuit. Diraft Ordinance for- better:
and more effectual administration of Justice with comments by-the Suy-'
reme Court Judges. C. O. 54/202. SR
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Supreme Court were required to be conducted in each of the
three circuits twice a year, arranged in such a manner that all
the Judges of the Supreme Court would not at the same time
be absent from Colombo and that all such Judges would be
resident in Colombo not less than one month twice a year.3 -

At criminal sessions held on circuit, the Judge who had the
authority to decide any questions of law arising for determination
could nevertheless reserve such question for the decision of all
three Judges of the Supreme Court collectively assembled,* In
the same manner, any questions of law, pleading, evidence or
practice arising for adjudication at any civil or criminal session
on circuit couldsbe referred for decision to a collective session of
the Supreme Court.®® The Supreme Court Judge holding a
session on cireuit was required to ‘inspect and examine the records
of the different District Courts’ in search of contradictory or
inconsistent decisions on matters of law, evidence, pleading or
practice and to repori any such contradictions or inconsisiencies
at a general session. 1t then became the duty of the Supreme
Court to draft a declaratory law to be transmitted to the Governor
to he laid before the Legislative Council for its consideration,3®
The Supreme Court could also make general rules and orders of
court for the removal of doubts respecting any questions or in-
consistent decisions referred to it in the manner above mentioned.5?
Provision was also made for any appeal to be heard in a summary
manner at the instance of and by the Collective Court in Colombo
(instead of by a single Judge on circuit) with the consent of the
litigant parties.3 _

Admitting that regulations respecting ‘the course and manner
of proceeding’ to be observed by the Supreme Court and the
District Courts which were neceded for carrying into effect the
various provisions of the Charter and for ‘the more prompt and
effectual administration of justice’ cannot properly be made except
by the Judges of the Supreme Court, the Charter of Justice, 1833,
authorized the Supreme Court at any general session to make
general rules and orders relating to a variety of matters connected
with court proceedings. Such regulations were required not
to be repugnant to the Charter, and the powers of approbation
and disallowance were reserved to the Crown to whom such
regulations had to be transmitted forthwith,*®

An appeal was allowed from any final decision of the Supreme
Court to the Privy Council,®® which had been recognized as the
33. Mendis, op. dit., Vol. 1, pp. 334-35.

34. Ibid., p- 339.

35.  Ibid., p. 340.
36. Ibid., pp. 340-1.
7. Ibid., p. 341.
38. Ibid., p. 342.

39. Ibid., pp.:343-44.
40. Ibid., p. 344,
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ultimate appeal court since the Charter of Justice, 1801.%1 As
before, the Chief Justice was authorized with the approval of the
Governor to appoint any additional ministerial officers needed for
the Supreme Court. Deviating from the power previously
enjoyed by the Bupreme Court to admit persons qualified accord-
ing to the rules of court to act ‘hoth as advocates and proctors’, s
it could now enrol ‘as advocales or proctors’ persons of good repute
and of competent knowledge and ability.*

With this outline of the Charter of Justice, 1833, in mind, we
may now proceed to examine the changes which were made in the
Judicial structure up to 1889.

(3) Developments in the Judicial Structure during 1833-
1889

In spite of ‘the solidity and comprehensiveness of the general
principles’ forming the foundation of the Cameron reforms,
the Charter, in its practical application, evinced serious defects.
Perhaps, the major cause of such defects in the Charter, the
general scheme of which had found support in ‘an almost un-
broken current of judicial and lcgal testimony at Ceylon’, might
have been the ‘Asiatic character and customs of Ceylon’ which
neither the Commissioners nor the draftsmen adequately under-
stood.%

Governor Campbell complained that the administration of
Justice in Ceylon was not by any means ‘in a credible, useful or
economical condition’#7 ‘The delays and practical denial of
Jjustice’ both in civil and criminal matters, he said, were un-
paralleled in any country,** Even in the Supreme Court and the
District Court the prevailing view appears to have been that the
judicial system needed improving,* although the general consensus
was against a repeal of the Charter; in fact, the Supreme Court
Judges strongly belicved that they could bring about necessary
changes by way of judicial interpretation alone.5

41, Mendis, op. ¢it., Vol. II, pp. 197-98.

42, Ibid., p. 326. CI. the Charter of Justice, 1801, scc, xxiv.

43. The Charter of Justice, 1801, sec, xxiv.

44. Mendis, op. cit., Vol. I, p. 327.

45. 'The Instructions accompanying the Charter of Justice, 1833, Mendis,
o, cit,, Vol. I, p. 370.

46. Secretary of State Lord Stanley to Governor Campbell, February 26, 1842.
C. O. 54/191.

47. Governor Campbell to Secretary of State Lord Stanley, November 11,
1841. C. O. 54{191.

48. Governor Campbell to Lord Starley, April 18, 1842. Q. O. 54/196.

49. See, dispatch No. 91 of May 30, 1839. C.O. 54/170; No. 94 of December
13, 1841. C. O. 54/196; and the observations of District Judges on the
Charter enclosed towards the end in C. O, 54/202.

30. See the ohservations of the Governor on the reports of the Judges of the
Supreme Court on the Charter. Dispatch No. 91 of May 30, 1839.
C. O. 54/170.
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The mass of reports exposing the defécts in the judicial
administration in Ceylon, which had caused much embarrassment
in the Colonial Office,5! primarily complained of the lack of
inferior courts which could summarily dispose of petty offences.’?
This caused an overburdening of the District Courts, and opened
the way for proctors to exploit poverty siricken natives with their
excessive fees,® Governor Mackenzie had pointed out in 1838
that, under the authority of the Supreme Court, District Courts.
conducted preliminary examinations for the information of the
Queen’s Advocate, in cases which were ultimately to be tried
before the Supreme Court. It was his firm view that the District
Courts should be relieved from this rather ministerial function,
by transfering it to some other authority.>*

In 1843 five Ordinances were passed locally which were con-
firmed by the Crown in order to remedy ‘the evils which arise
under the Charter’.?® (It must be noted here that the local
legislature had by this time been granted the power to legislate
notwithstanding anything contained in the Charter subject to
the confirmation or disallowance by the Crown m the event such
enactment did not receive the unanimous approval of the Legislative
Council and the Judges of the Supreme Court. As will be seen
in the next chapter, by 1847 the local legislature had been given
the power to pass laws affecting the administration of justice to
operate from the date of promulgationin Ceylon by the Governor).
Ordinance No. 10 of 1843 established Courts. of Requests which
were empowered to ‘determine in a summary way and according
to equity and good conscience’ all civil cases, except those specified
by the Ordinance, where the subject matter involved did not
exceed £5 in value.® Inferior courts of criminal jurisdiction
called Police Courts were introduced by Ordinance No. 11 of 1843,
They were authorized to determine in a summary way all charges
of crimes except those punishable by imprisonment for a period:
of more than three months, or by fine exceeding £5 or by whipping
exceeding twenty lashes.5 ;

No legal representation was allowed either in the Courts of
Requests or Police Courts, except in certain stated circumstances.5®
Although there was no right of appeal from the decision of either:
51, Governor’ Gamphell to Lord Stanley, dispatch No. 3 of November 22>

_1841. C. O. 54/191. ot y

52."E Governor Campbell to Lord Stanley, dispatch No. 56 of April 18, 1842,

. C. O. 54/196. ; gl
53, Ihid. A e - o .
54. Governor Mackenzie to Lord Glenely, dispatch No.,95 of June 27, 1838,
O, O. 54/163. - S e ;

St 18420 QL O 54/196. : :
56. See section 5 of Ordinance No. 10 of 1843, :
57,7 Seesection S of Ordinance No. 11 of 1843 st s e
59 " Ordinance No. 10 of 1843, sec. 13" {Courts of' Requests) and Otdinance
No, 11 of 1843, sec. 16. Y T e

55 “Bee Covernor Campbell to Eord Stanley, u:_{i.;,‘p?..tph No. 56 of ‘April 13,?
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of these courts, an aggrieved party could petition the Supreme
Court to review the proceedings on any of the stated grounds such
as ‘gross irregularity in the proceedings’ or the admission of
illegal or incompetent evidence.?® The creation of these inferior
courts had the effect of relicving the District Courts of their over-
load, securing at the same time speedy and inexpensive judicial
process in respect of trivial matters both civil and criminal &

Ordinance No. 15 of 1843, intended to provide ‘in certain
Tespects for more efficient Administration of Justice in' Criminal
Cases’, had the effect of relieving the Disirici Court of its duty
to conduct preliminary examinations. into charges of offences
which were ultimately to be tried before the Supreme Court.
Ordinance No. 6 and Ordinance No. 13 of the same year made
provision for the maintenance of public peace and the apprehen-
sion of persons suspected of having committed criminal offences.

A serious criticism had been made regarding the manner in
which the Supreme Court exercised its appellate jurisdiction.5
(As has been noted above appeals were heard by a single Judge
on circuit). J. de Livera, District Judge of Matara, complained
of “inconsistent and contradictory expositions of law and practice’
arising from appeal cases. The only procedure: that existed of
eliminating such inconsistencies, namely reference of any question
of law to the Collective Court at the sole discretion of the Supreme
Court Judge, did not prove very effective.62 This was particularly
because'a decision of the Collective Court did not, in strict law,
bind the individual Judges. Livera, D. J., pointed out that the
diversity of laws prevalent in Ceylon left ‘sufficient latitude’ to
each judge to ‘act upon his favourite system uncontrouled by the
opinion of his colleagues’. To remedy this situation and to
achieve uniformity of law as declared by the Supreme Court,
Livera, J., suggested that an appeal should be allowed to the
Collective Court from the decision of a single Judge.53

Notlong after did these suggestions find legislative recognition.
Ordinance No. 11 of 1845 provided that appeals could he heard,
‘with the consent of the parties, by a single Judge in Colombo
instead of on circuit (sec. 1). It also provided a further appeal
from the decision of a single Judge to the Collective Court on points
of law (sec. 3). Except in cases appealable to the Privy Council,

59. Ordinance No. 10 of 1843, sec. 22: Ordinance No. 11 of 1843, sec. 14.

60. That the creation of inferior courts was primarily intended to ease the
work-load of the District Court is clearly brought out by the fact that in
certain thinly populated out-posts one person was appointed to act as
District Judge, Commissioner of Requests and Police Magistrate, Sece
Governor MacCarthy to Duke of Newcastle, April 23, 1862. C. O.
54/369. . e _

61. Oliservations of District Judges on the Charter of Justice, 1833, enclosed.
in the latter part of €, O, 54/202. 7 e

62, Ihid. :

&3. Ibid.
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the judgment of the Collective Coourt was final (sec. 5). On the
recommendations of the Finance Committee of the Executive
Council of Ceylon submitted in 18495 it was enacted in 1852
that the appellate jurisdiction of the Supreme Court should be
exercised in Colombo by two Judges sitting together, except when,
in the opinion of the court, it was necessary for a single Judge to
go on circuit to take new evidence.®® Ordinance No. 20 of 1852
too was, undoubtedly, devised in furtherance of the object of
preserving a central appeal court capable of maintaining
uniformity of law, taking, at the same time, full advantage accru-
ing from the circuit system,

Another defect in the judicial system established by the Charter
of Justice, 1833, was in respect of execution of sentences. Accord-
ing to the Charter no appeal from a judgment given by a District
Court had the effect of staying the execution of any such sentence
or judgment pronounced by such District Court, except when the
District Judge made an order, in his discretion, for the stay of such
execution pending such appeal.s6 Instances where the Supreme
Court reversed a District Court decision imposing corporal punish-
ment which had already been executed, such as that mentioned
in ‘Kaloo Appu’s compensation petition’,$7 may not have been
hard to find. In fact, a member of the Legislative Clouncil

inted out in 1843 that corporal punishment should be deferred
until the decision of the appeal.®8 Even the report of Empson,
who was appointed by the Secretary of State to inquire into the
reports emanating from Ceylon on the Charter of Justice, 1833,
held the same view.” The Draft Ordinance of 1843 providing
for better administration of justice, which could not be enacted
due to lack of unanimity of Judges of the Supreme Court and the
Legislative Council, made provision to give effect to this view.™!

Later, Ordinance No. 7 of 1854 provided that the execuiion of
corporal punishment imposed by a Police Court should be stayed

64. Report on the Fixed Establishments, submitted on December 13, 1849-
British Parliamentary Papers, House of Commens, 1852 (568} xcxvi pp.
36-40.

65. Ordinance No. 20 of 1852, sec. 9.

66. Mendis, Colebrooke-Cameron Papers, Vol. 1, p. 337.

67. See Governor Campbell to Lord Stanley, April 19, 1844. C:. O. 54/211.
Kaloo Appu had been sentenced to twelve months imprisonment and
fifty lashes, which were immediately inflicted on him, inspite of the
appeal to the Supreme Court, which reversed the decision of the District
Court. Kaloo Appu’s petition claiming compensation for the infliction of
corporal punishment which had been proved to-be untenable in law did
“not succeed.’ The dismissal of the petition by the Governor was approved.
by the  Seergtary of State. See Lord Stanley'to Governor Gampbell, June
20, 1844. C. O. 54/211. - Ui

68. See C. O. 54/202. Entry made on January 19, 1843+ . :

69. ' Lord ‘Stahley to: Governor Campbell, dispaich No. 66 of February 26,
1842. C. O. 54/191. SRR e S _

70. See the entry cited in note 68 above.

71. See sec. 38 of the Draft Ordinance enclosed in G. O. 54/202.
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pending appeal (sec. 10). Ordinance No. 13 of 1861 which
consolidated the law relating to Police Courts retained that
provision (sec. 24). The Criminal Procedure Code, Ordinance
No. 15 of 1898 brought forth the final solution in section 316(1).

316(1). When the accused is sentenced to whipping [by
‘any court], the sentence shall not be carried out until
after the expiration of ten days from the date of the pro-
- nouncement thereof, or (if an appeal is presented within
that time) until the order of the Supreme Court shall
have been notified to the accused, and the exccution of the
_sentence shall be subject to the ‘terms of that order.?? -

~In 1852 it was enacted that the Supreme Court should hear
appeals sitting without assessors,’ and that District Courts should
sit without assessors exeept when the Judge thought it necessary
to require their presence,™ Attempts were made to consolidate
the law relating to the Courts of Requests in 1859 (Ordinance
No. 8), to the Police Courts in 1861 (Ordinance No. 13) and to
the Justices of the Peace in 1864 (Ordinance No. 1) culminating
in Ordinance No: 11 of 1868.

. The way was prepared for the Courts Ordinance of 1889, by the
enactment of the Penal Code,’s Criminal Procedure Code™ and
the Civil Procedure Code.™

(4) The Courts Ordinance of 1889

Consolidating the various past enactments, subject to many
amendments, the Courts Ordinance of 1889 set forth the major
provisions relating to the judicial system of Ceylon, which survived
a number of amendments in essentials until the enactment of the
Administration of Justice Law in 1973. :

The judicial structure established by the Courts Ordinance
consisted of one superior court, the Supreme Court, and three
sets of inferior courts, namely District Courts, Courts of Requests
and Police Courts.™ The Ordinance, however, permitted the
continuance of Admiralty Courts and of ‘the jurisdiction of village

72. Administration of Justice Law, No. 44 of 1973 which replaced the Criminal
Procedurc Code, 1898, makes similar provision (sec. 271). See now section
295 of the Code of Criminal Procedure Act, No. 17 of 1979. The Crimi-
nal Courts Comn ission (Sessional Paper XII1-1953) recommended the
abolition of whipping except by the Supreme Court, (para. 126).

73. Ordinance No. 20 of 1852, : 2

74. Ordinance No. 21 of [852.

75. Ordinanee No. 2 of 1883.

76. Ordinance No. 3 of 1883.

77. Ordinance No, 2 of 1889.

78. The Courts Ordinance No. 1 of 1889, L. E. C., cap. 6, sec. 3. (Herein-
after reference will be made to the sections of the Courts Ordinance as
appear in the Legislative Enactments of Ceylon, 1956, except when it is
necessary to refer to any section of the original enactment),
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tribunals,' committees or councils, or of any municipal magistrate,
or of any special officer or tribunal legally constituted for any
special purpose or to try any special case or class of cases’.”™ It
may be mentioned here that in the course of time certain additions:
were made to the judicial system established by the Courts
Ordinance of 1889. For instance Juvenile Courts were created by
Ordinance No, 48 of 1939, Rural Courts replacing village councils
or committees, by Ordlna.nccs Nos.. 12 and 13 of 1945, and a
Court of Criminal Appeal, by Ordinance No. 23 of 1938. It is.
useful to outline the powers and functions of these courts, par-
ticularly of the Supreme Court.

Before we proceed to examine the powers and functions of the
courts of law, reference must be made, though briefly, to how the
country was divided for the purposes of the administration of
justice. Ceylon was divided into five circuits cach of which was
divided into districts and divisions.’ In each district was to be
established at least one District Court and in each division, at
least one Court of Requests and one Magistrate’s Court.8! The
original criminal’ Junsdmnon of the Supreme Court was to be
exercised at criminal sessions held for each of the circuits.

“The Supreme Court consisted of four judges, one of whom was
designated the Chief Justice.? No such judge was permitted to
accept any other office or place of profit.** “‘An original jurisdictiort
for the inquiry into all crimes and offences committed throughout
Ceylon’®* and ‘an appellate jurisdiction for the correction of all
errors . , . committed by any original court’® were vested in the
Supreme Court. These and the wvarious other ‘powers of the
Supreme Court could be exercised ‘in different maiters at the
same time by the several Judges of the [Supreme] Court sitting'
apart’.%
~ The unlimited original criminal jurisdiction of the Supreme
Court was, however, in practice exercised onlyin respect of serious
offences which were bey ond the competence of any other court.57
T L E o e H)
80. [Ihid., sec. 4.

81. Ihid, sec. 52.

82. Ibid, sec. 7 of the original Ordmancc In 1921 the number was inereased

7 tofive (sec. 4 of Ordinance No. 36of 1921) and in 1937 to nine (sec. 5 of Ordi-

" nance No. 18 of 1937). In 1962 the number was inereaséd to one Chiel”

Justice and ten Puisne Justices (Act No. 1 of 1962, sec. 17) and in 1973 the
‘newly constituted Supreme Court was to consist of the Chiel Justice and
not less than ten and not more than twenty Puisnie Justices. (See Administ-
ration of Justice Law, No. 44 of 1973, sec. 8). The Constitition of the
Demoeratic Socialist Republic of Sri Lanka, 1978, provides now that the
Supreme Court shall consist of the Chief Justice atid of not: less than six
and not more than ten other Judges. See Art, II9 {[)

83. JIhid., sec. 12.

84: " fhid., sec. 19(a).

85:  Ibid., sec. 19(b).

86. Ibid., sec. 21, - ' Bl e RN 2 S Rl el

87. \Iadara._]a, Legal System, atp 125. o AR St e R
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Generally, a trial before the Supreme Court was preceded by a
non-summary proceeding or preliminary inquiry in a Magistrate’s
Court®® and the accused was tried on indictment$? before a single
Judge and a jury on circuit.% The exceptions to this general rule
were: (i) the Chief Justice could order a Trial-at-Bar held at
Colombo before 3 Judges and a jury;® (ii) the Minister of Justice
could in certain circumstances order such a Trial-at-Bar, but
without a jury;® and (iii) the requirement of a preliminary
inquiry was dispensed with in cases where the accused had been
committed for trial before the Supreme Court at Bar without a
Jury on information exhibited to the Court by the Attorney-
General, %

The appellate jurisdiction of the Supreme Court was to be
‘ordinarily exercised only at Colombo’.% An appeal from the
decision of any District Court either in a civil or a criminal case
was to be heard by two Judges at least, whereas an appeal from
the decision of any other inferior court could be heard by a single
Judge.® It may be noted here that there was no appeal from a
decision of the Supreme Court in criminal cases (cither by a single
Judge or three Judges) except by special leave to the Privy
Council® until the creation of the Court of Criminal Appeal in
1940%" to fill this lacuna. (The Court of Criminal Rppeal
consisted of all the Judges of the Supreme Court, and appeals were
heard by an uneven number. An appeal lay from the decision of
the Court to the Privy Council).%

In the exercise of its appellate jurisdiction, the Supreme Court
could correct all errors in law or in fact committed by any inferior
court in ‘any order having the effect of a final judgment’.®® It
could ‘affirm, reverse, correct or modify’ any such order or judg-
ment, or give directions to the court below, or order a new trial.19
In the event the Supreme Court decided that it ought to receive
and admit further evidence, it could order that it should be done
by a single Judge on circuit,!%! and the decision of such Judge was
88. Criminal Procedure Clode, L. E. C., ¢ap. 20, scc. 155. :
9.  Ihid., scc. 218.

80. Courts Ordinance, L.E.C., cap. 6, sec. 29; and Criminal Procedure Code,
L.E.C., cap. 20), sec. 216,

91. Thid.

92, Ihid., sec. 440 A. ; :

93. Ibid,, sec. 440 A(2); and Act No. 31 of 1962, sec. 3(3). See infra p. 276,

94. Courts Ordinance, sec. 36.

95. Ihid,, sec, 38. :

96. Privy Council Appeals, L.E.C., cap. 100, Schedule, Rule 1{b).

97. Court of Criminal Appeal Ordinance, L.E.C., cap. 7.

98. fhig,, see. 2. : 7

99.  Courts Ordinance, sec. 36. Appeals were allowed to the Supreme Court
from a number of statutory bodies, such as, Bribery Tribunals, Quazis and
Co-operative arbitrators, all of which will be discussed in Chapters
5 and 6.

100. ibid., sec. 37.

101. fkid., Proviso to sec. 37.
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declared to be final. If such an order had been made in an
appeal from the decision of a District Court, a further: appeal lay
to a Bench of two or more Judges of the Supreme Court. 192 Thjs
provision ensured that the full benefit of the circuit system iwas
taken without infringing upon the provisions of the Ordinance
which required the presence on appeal of at least two Judges in
certain circumstances,

Provision was made in the Courts Ordinance for the reference
of a matter hefore one or more Judges of the Supreme Court to
a larger Bench. For instance section 38 provided that a single
Judge sitting alone in appeal could reserve the matter for the
decision of more than one Judge of that Court, It was the duty
of the Chief Justice, then, to appoint such a Divisional Bench.1%3
Section 51 provided that the Chief Justice could order that any
case before the Supreme Court by way of appeal, review or revision
should be heard by and before all the Judges of the Supreme Court
or at least five such Judges including the Chief Justice,

In the exercise of its revisionary as distinguished from appellate
powers, the Supreme Court or any Judge thereol could, ‘at
Colombo or elsewhere’ . ‘inspect and examine the records oF any
court’ and ‘grant and issue, according to law, mandates in the
nature of writs of mandamus, quo warranto, cerliorari, procedsnds, and
prohibition, against any District Judge, Commissioner, Magistrate
or any other person or tribunal.10% Alt}wugh there was gencrall'y
a reluctance on the part of the Supreme Court to exercise its
revisionary powers, particularly when some other remedy such
as a right of appeal was available,1% even an instance where it
intervened to correct a decision it had given on appeal has been
reported.1% The Supreme Court could also transfer a case from
one court to another,197

- Among its general powers were the power to punish for contempt
of its authority or the authority of any other court, which lacked
jurisdiction to try offences of contempt committed against its
authority,'® power to frame rules for regulating a variety of matters
relating particularly to court proceedings, subject to the dis-
approval of the Legislature,1%® and the authority to issue writs of
habeas corpus.19 It also could admit as Advocates or Proctors

‘persons of good repute and of competent knowledge and ability’. 11

102.  Thid.

103. Sec. 48 a.

104. Jhid., sec. 42,

105. See for instance Attorney-General v. Podisingho (1950) 51 N.L.R. 385, atp. 390
per Dias, 5.P.]., affirming the opinion of Akbar, J., in I P. Awissawella
v. Fernando (1929) 30 N.L.R. 482 at p. 483. S i j

106. See Potman v. I. P. Dodansoda (1971} 74 N.L.R. IM

107. Courts Ordinance, sec. 2. ¢ “ A

108, 1Ihid., sec. 47. b AR FOSINCE

109. Ihid., sec. 49.

110. Ibid‘, sec. 45,

111. Ibid., sec. 16.
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The inferior courts may now briefly be looked at. Rural Courts
which could be regarded as the lowest courts of law had both
a civil and a criminal jurisdiction of a very limited character.112.
No legal representation was permitted before thesc courts,113 which
were required to ‘endeavour to bring the parties to an amicable
settlement’.4  From the final order of a Rural Court an appeal
lay to the District Clourt.l!5 \ :

Courts of Requests were given an original civil jurisdiction
subject to certain monetary limits, )8 and certain matiers such as
certain matrimontal matters, which were within the exclusive
Jurisdiction of the District Courts, were specifically excluded from
their jurisdiction.l Tt had been endowed with certain types of
original jurisdiction and with an appellate jurisdiction in respect
of decisions of certain statutory bodies.'8 ~ An appeal from the
decision of a Court of Requests could he taken to the Supreme
Coourt, 119

- Magistrate’s Courts were intended primarily as inferior courts
of criminal jurisdiction, although they also came to be vested with
powers under the Maintenance Ordinance No. 19 of 1889—-
powers which are partially civil. In addition to its criminal
proceedings conducted in a summary way, Magistrate’s Court
conducted non-summary proceedings in respect of offences, which
were ultimately to be tried by either the District Court or the
Supreme Court. What offences could summarily be tried before
a Magistrate’s Court was determined by the Criminal Procedure
Code.12® An appeal lay from the decision of a Magistrate’s Clourt
to the Supreme Clourt, cxceptin certain specified circumstances, 121

District Courts which ranked immediately below the Supreme
Court enjoyed an original jurisdiction, both civil and criminal,
and an appellate jurisdiction in respect of the decisions of the
Rural Courts and certain statutory bodies.122 The criminal
procecdings in a District Court were usually preceded by a
preliminary inquiry held by a Magistrate’s Court. What were
specified by the Criminal Procedure Code to be indictable
offences!® were within the jurisdiction enly of the District Court
and the Supreme Court except the graver offences which had been

112.  See Rural Courts Ordinance, No. 12 of 1943, L.E.C.,cap. 8, specially sec. 9

113. Ihid., sec., 21.

114, 1Ibid, sec. 23.

115. Ihid., secs. 41 and 42.

116. See Courts of Requests (Special Provisions) Act No. 5 of 1964, Sec. 3,
the latest relevant enactment,

117. Courts Ordinance, sec. 75.

118. See Na.daraja, Legal System, p. 122.

119. Courts Crdinance, secs. 36 and 78. :

120.  See Nadaraja, Lagal System, note 131 at p. 156.

121,  Sce Courts Ordinance, sec, 39; and Criminal Procedure Code, secs. 335-337.

122.  See Nadaraja, Legal System, note 131 at p. 156.

123. Criminal Procedure Code, sec. 2.
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placed exclusively within the jurisdiction of the Supreme Court, 124
The District Courts had also been granted an unlimited original
jurisdiction in civil matters. It was also given testamentary,
matrimonial and insolvency jurisdiction.}?s Jurisdiction, among
others, in respect of persons and property of persons of unsound
mind and minors was enjoyed by the District Courts.126

In both civil cases and, subject to certain restrictions, in criminal
cases there was a right of appeal to the Supreme Court.1??

The primary purpose of this chapter has been to outline the
changes introduced by the Charter of Justice, 1833 followed by
subsequent amendments in order to understand the extent to
which the recommendations of Cameron remained acceptable
in a country which was gradually moving towards self-government,
Only the structural developments have heen noted here which
demonstrate that the basic principles on which the Charter had
been founded were not abandoned at any stage. It is, however,
safe to conclude that the later changes made in the judicial
structure of 1833 tended to detract from its simplicity. In the
next chapter it is proposed to outline the constitutional changes
paying special attention to evidence of the assertion of judicial
independence.

124. Such as murder and offences agamnst the State.

125. See Courts Ordinance, secs. 67 and 62,

126. Ihid., sec. 693 see also sec. 62.

127. Courts Ordinance sees, 36 and 73, read with Criminal Procedure Code
secs. 335 and 336.



CHAPTER 3

THE CONSTITUTIONAL DEVELOPMENTS IN CEYLON

WITH SPECIAL REFERENCE TO THE RELATIONSHIP

BETWEEN THE JUDICIARY AND THE ADMINISTRATION:
1833-—1948

In this chapter is told the story of the struggles through which
the judiciary emerged as an independent and powerul institution
of government destined to contribute in no small measure to the
direction of constitutional development in the post-independence
period. Part One of this chapter which outlines the constitutional
developments in Ceylon during the period under review provides,
together with the contents of the previous chapter,the institutional
background to Part Two of this chapter on the relationship
between the judiciary and the adminisiration, An attempt is
made in Part Three of this chapter to evaluate the major trends in
the relationship between the Jjudiciary and the administration
and to arrive at some conclusions regarding the Judicial role during
the period under review,

(1) Constitutional Developments: 1833—1948

The Colebrooke-Cameron reforms not only introduced a
scheme of administering justice which at least ‘contained a great
amount of practical good sense as well as profound and subtle
speculation’,! but also laid the foundation stone for what later
became parliamentary government—an institution Sri Lanka has
proudly retained, the unfortunate events? of April 1971 notwith-
standing. We may begin our discussion with 2 brief account
of the constitutional reforms based on the recommendations of
Colebrooke.

Colebrooke, in his report on the administration, advocated a
uniform system of government for the whole of Ceylon, with the
institution of an Executive Council and a Legislative Council in
order to provide a check on any arbitrary exercise of authority

l. The Minute prepared by J. Stephen (Under Secretary of State) appended
to dispatch No. 66 of February 26, 1842, from Lord Stanley (Secretary of
State) to Governor Campbell.” C. (. 54/191,

2. The insurrection of April 1971. Seco the biblicgraphy compiled by H. A.
1. Goonetilleke on the insurrection, which is given in the bibliography,
infra. 'The ], V.P. (Peaple’s Liberztion Front} which was responsible for the
insurrection has now changed its attitude and helieves in parliamen
democracy. See ‘The Cevlon Daily News’ of March 27, 1979, for an
acccunt of the J. V. P.'s interest in cortesting lacal government elections.
The J.V.P. contested the first District Development Council Elections
held on June 4, 1981, as an independent group since it is.not yeta
recognized political party,
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by the Governor. The Executive Council was proposed primariiy
as an advisory body to the Governor.? In order to protect the
rights of the people by means of providing a forum to freely
express their opinions, a Legislative Council, in whose deliberations
the Governor was not to have any part, was recommended. The
Council was to consist of a fair number of principal civil and

military officers and of respectable inhabitants, European or
native,*

Legislative measures might either be proposed for consideration
by any member of the Legislative Couneil or recommended for
-consideration by the Governor.® When any such measure had
‘been approved, law-officers would draft a Bill based on it to be
printed for general information.é¢ The Council was to inquire
into any petitions and information reaching it as a result of such
publication. Any Bill passed by the Legislative Council had to be
submitted to the Judges of the Supreme Court. No Rill could
be confirmed by the Governor unless the Judges certified that it did
net contain any provision inconsistent withany Aect of Parliament
or any Order of His Majesty in Council.” Laws were generally
to take effect when passed by the Governor subject to the right
of disallowance reserved to the Sovereign.

If the Governor and the Legislative Council disagreed on the
propriety of a Bill, such Bill was to be submitted to the Sovereign
for Ilis approval or disallowance. Likewise, any Bill which the
Judges of the Supreme Court refused to certify had to be trans-
mitted to the Sovercign for His pleasure to be known.?

The proposal of such a Council, which, as Colebrooke conceded,
would prove inadequate ‘at a more advanced stage of[the country’s]
progress’, but which would ‘tend, however, to remove some of the
obstacles which have retarded the improvement of a settlement
possessed of great natural resources’ was far ahead of its time.
When the Royal Instructions to Governor Horton,$ by which the
reforms were introduced, came to be drawn, therefore, Cole-
brooke’s recommendations were watered down so as to leave the
authority of the Governor largely intact. As we shall see, any
control over the authority of the Governor that the Legislative
Council would have been granted was more illusory than real.

3. Report of Colebrooke upon the Administration of Government of Ceylon,
Mendis, The Colebrooke-Cameran Papers, Vol. 1, pp. 9-76, at p. 53.

4, Ibid., p. 56.

5. Ibid,

6. Ibid., pp. 56-57. |

7. Ibid, p. 57. This proposal, which was not found acceptable, did in fact
devise what could have been the first ‘Constitutional Court’ in the
history of Sri Lanka, in the sense in which that term is used in the Repub-
lican Constitution of Sri Lanka of 1972.

8. [Ibid., pp. 57-58.

9. The King’s Additional Instructions to Governor Horton, March 20, 1833.

Mendis, op. cit., Vol. 1, 305-19.
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The Royal Instructions directed Governor Horton to constitute
an Executive Council consisting of (i) the senior officer in command
of the British forces in Ceylon, (ii} the Colonial Secretary, (iii)
the King’s Advocate, 0 (iv) the Government Agent for the Central
Province and (v) the Colonial Treasurer.! Generally, the
Governor was required to consult with the Executive Council in
the execution of his powers and authorities. In unimportant
or urgent matters he could act on his own discreticn, provided
that as soon as practicable he informed the Executive Council of
the measures that he so adopted with the reasons thereof!? In
1865, the Governor was authorized to act on his own discretion
in circumstances where in his opinion it would be materially
prejudicial to the interest of the government to have consulted the
Executive Council.’3 The Governor was authorized, moreover,
to act in opposition to the advice whichmight have been given by
the Council, provided that at the first convenient opportunity
he made a full report to the Secretary of State.1¢ '

The Legislative Council was to consist of nine official members
and six unofficial members, The official members were to be
(i) the Chief Justice, (ii) the scnior officer in command of the
British forces in Ceylon, (iii) the Colonial Secretary, {iv) the
Auditor-General, (v) the Colonial Treasurer, (vi) the Government-
Agent for the Western Province, (vii) the Government-Agent for the
Central Province, (viii) the Surveyor-General, and (ix)the Collector
of Customs at the Port of Colombo. Six persons were to be
appointed by the Governor out of ‘the Chief landed proprietors
and principal merchants of [Ceylon], who have been actually
resident for a period of not less than two years in [Ceylon]’ as the
first unofficial members of the Legislative Council, s

Contrary to Colebrooke’s recommendation; the Governor was
to preside at the meetings and in his absence the most senior
member present presided. (Official members took precedence
over unofficial members,and among themselves the official members
took precedence in the order in which their offices have been
enumerated above).16

Only the Governor was authorized to propose the enactment
of laws and to initiate debate on any question at the Legislative
Council. It was, however, open for any member to inform the
Governor in writing of the need to pass any law or to debate any
question and enter a copy of such communication on the minutes

10. The lineal ancestor of the Attorney-General.

11. Mendis, op. cif., Vol. 1, . 316.

12, Ipid.

13, See Mills, Ceplon under British Rule: 1795-1932, (1933), at p. 105; and C.O.
381/28 dispatch of Mavch 4, 1865.

14, Mendis op. cit,, Vol, 1, 316-7.

15. Ibid., p. 308.

16, Itid., p. 309,
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of the Council. A full and exact cog)y of the minutes of the
Council had to be transmitted to the Secretary of State twice in
each year. !

The authority that had been bestowed on the Governor previous-
ly by the King’s Commission® to enact laws ‘“for the peace, order
and good government’ of Ceylon now became subject to the
provisions relating to the two Councils. The Governor was not
authorized to propose or assent to certain specified categories of
laws such as a law (i) which violated his Commission, an act of
Parliament or an Order of His Majesty in Council, (i1) which
related to certain revenue and monetary matters, or (iii) which
imposed restrictions on non-Eutopeans to which Europeans were
not subjected.

All laws enacted by the Legislative Council were to be styled
‘Ordinances enacted by the Governor of Ceylon, with the advice
and consent of the Legislative Council thereof’. Every enactment
had to be submitted to the Sovereign for ‘assent, disallowance or
other direction thereupon’.’¥ A copy of every law passed by the
Governor had to be transmitted to the Supreme Court to be en-
rolled in that court.?®

Between 1834 and 1910 no significant changes took place in
the constitutional structure. In 1889 the number of unofficial
members was increased to eight, and their appointments were
prescribed to be for a term of five years.?l In 1859 an unofficial
member was allowed for the first time to introduce a Bill in the
Legislative Council’.2? A certain degree of control over financial
matters was ceded to the Legislative Council in 1867 afier a long
struggle.?

In 1910 was introduced the principle of elective representation,?
whereas previously all the unofficial members had been nominated

17. fbid., pp. 310-311.

18. See Letters Patent Commissioning Governor Horton and setting up of
Comeil of Government for Ceylon [April 23, 1831), Mendis, ap. ety
Vol. IT, p. 138, specially at 139.

19. Mendis, op. cit., Vol I, p. 313

20. [Ibid.

21, Ceylon; Report of the Special Gommission on the Constitution (1928),
Cmd. 3131. pp. 12-13.

22. Governor Ward to the Duke of Newcastle, October 24, 1859, C. O.
54/346. Governor Ward in his dispatch to the Sccretary of State explained
that the Bill had been submitied to, and approved by, the Judges of the
Supreme Court, as it was ‘Tor amending and consolidating the laws relating
to the Courts of Requests” The Governor assured the Secrctary of State
that he would not ‘frequently or hastily’ allow an unofficial member to
introduce a Bill. The Secretary of Staie commended the initiative taken
by the Governot, although he thought he ought to have been consulted
first.

23. See A. J. Wilson, The Manning Constitution of Cgylon 1924-1931 (Fh. D.
1956), p- 103.

24. The Royal Instructions of November 24, 1910. See the report cited in
fn. 21 above, at p. 13.
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by the Governor representing various racial communities and
commercial interests. The Legislative Council as constituted in
1910 consisted of cleven official and ten unofficial members. Out
of the ten unofficial members four were to be elected Tepresenting
the European Urban, the European Rural, the Ceylonese and the
Burgher communities. The rest were to be nominated by the
Governor.

The unofficial members were given a majority in the Legislative
Council in 1920, in response to the nationalist demands. The
Legislative Council now consisted of fourteen official and twenty-
threc unofficial members. Of the unofficial members eleven
were to be elected on a territorial basis of communal representation
and the rest nominaied by the Governor. In order to overcome
situations where the unofficial members opposed any legislative
measure, the Governor was empowered to pass any Ordinance
with the votes of the official members alone if, in his opinion, the
passing of that legislative measure was of paramount importance
to the public interest. He could also stop the proceedings in
the Council which in his opinion affected the safety or tranquility
in Ceylon,® In addition to the two most outstanding changes
made in 1920 namely, the unofficial majority in the Legislative
Council and the introduction of territorially based elections, the
addition. of three unofficial members for the first time into the
Executive Council is noteworthy. Agitation for reform continued
notwithstanding these changes which were thought by the
Ceylonese to be totally inadequate.

The Ceylon (Legislative Council) Order in Council, 1923,
enlarged the membership of the Legislative Council to consist of
twelye official members and thirty seven unofficial members. Of
the unofficial members twenty-three were to represent territorial
constituencies, eleven to be communally elected and three to be
nominated by the Governor. The Governor continued to be the
President of the Council, but in his absence the Vice-President,
clected by the Council, presided in the Council, In matters of
paramount importance to the public interest, the Governor could
pass any Ordinance with the votesonly of the official members.
But, whenever he invoked this power he had to make a report to
the Secretary of State. The Executive Council continued to
be constituted of both official and unofficial members,2?

The Donoughmore Commission, appointed in 1927, found that
under the then existing constitutional system the principle of
representative government had been conceded, without at the same
time making the elected members responsible in any degree for
the conduct of the Government.?® In order to ‘transfer to the
25, Ihid., citing the Order in Council of August 13, 1920.

26. Ibid, p, 14.
27, Ibid, p. 16.
28. Ibid., p. 18-19.
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elected representatives of the people complete contrel over the
internal affairs of the Island, subject only to provisions which will
ensure that they are helped by the advice of experienced officials
and to the exercise by the Governor of certain safeguarding
powers’,2 the Commissioners suggested the establishment of a
State Council replacing the two Councils then in existence.

The State Council, as recommended by the Commissions
congsisted of sixty-five members clected territorially, three executive
members and nominated members not exceeding twelve in number.
Communal representation and franchise qualifications based on
income, property and literacy were to be abandoned completely.
In the marked absence of political parties in Ceylon, the Com-
mission thought that a deviee of seven Executive Committees
should be introduced in order that all members of the State
Council would gain some experience of and some share in adminis-
tration. The State Council was to be divided into seven executive
committees, each selecting its own chairman. These seven
chairmen would form a Board of Ministers, together with the
Chief Secretary, the Treasurer and the Attorney-General. Owing
to the expansion of the power granted to the elected and nominated
representatives in the State Council the Governor was given
enlarged powers. The Governor was, however, not to preside
at the meetings any longer.

When the recommendations of the Commissioners were given
effect to under the Ceylon {State Council) Order in Council, 1931,
the total membership of the State Council was reduced to sixty
one (fifty elected, eight nominated and three Officers of State).
The system of government introduced by the Donoughmore
Commission was subjected to constant and vigorous criticism,
and the popular objective of self government was ultimately
realized when the Ceylon {Constitution) Order in Council, 1946,
as amended in 1947, began the era of parliamentary democracy
in Ceylon.

(2) The Relationship between the Juadiciary and cthe
Administration.

In Chapter I we noted that the uppermost consideration in
the minds of the administration during the period 1796-1833 was
the collection of revenue and preservation of the British authority
in Ceylon—a position which did not materially change during
the entire period of the British occupation.® As a result a stable
government directed to achieving such object inevitably gained

29, Ibid., p. 149.

30. For instance, one of the significant factors that moved the colonial rulers
to transfer judicial posts from the civil service to members of the local Bar
was that the salarics attached to such posts could be thereby significantly
reduced.
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top _}]:riority. Within such a plan an independent judiciary,
which would uphold the rights and freedoms of the individual
even in blatant disregard of governmental policy, would not
readily be accepted. But, the fact remains that the Judges of the
Supreme Court, starting from 1801 up to the close of the colonial
era in Ceylon, consistently acted upon the rules and principles
that had been evolved by Jjudges through the centuries in England
as suited to the conditions of Ceylon, not infrequently asseriing
their independent position to the manifest disadvantage of the
Government., However, as we shall sce later in this chapter, the
Governors of Ceylon often resorted to legislative measures, as they
did before 1833, in response to unacceptable decisions of the
Judges of the Supreme Court. In any event, as will be demonstra-
ted in the sccond half of this part, the major development in respect
of the judicial officers was that directed towards the establishment
of a Judicial Service protected to a remarkable extent from any
undue interferences on the part of either the Legislature or the
Executive,

(i) Some Aspects of the Relationship between the Judiciary
and the Government

One of the earliest developments during the period under
review is the transfer to the local legislature of the power to amend
or repeal the Charter of Justice, 1833, which until then resided
exclusively in the Sovereign. When, as we have already seen,
defects began to show in the Jjudicial system established by the
Charter of Justice, 1833, another crucial question surfaced:
should the local legislature have the power to pass laws affecting
the administration of justice, as on any ordinary subject?

Governor MacKenzie wrote in 1838 that he was handicapped
by his inability to decide conclusively many important questions
touching the interpretation of the Charter: certain interpretations
that the Supreme Court had placed on the provisions of the Charter
he contented, were ‘at variance equally with the spirit and letter
of that document’.3! Four years later, Governor Campbell drawing
the attention of the Secretary of State to the inability of the local
government to ‘remedy evils which arise under the Charter’,
suggested that ‘a simple and general’ Charter should be issued
‘leaving all details and the power of making whatever enactments
required to ensure the prompt and impartial administration of
Jjustice to the Legislative Council, subject of course, to the con-
firmation by Her Majesty’s Government’.32

The Secretary of State unhesitatingly approved the views
expressed by the Governors.33 Laws relating to the administration
31. Governor Mackenzie to Glenely, June 27, 1838. C. O. 54/163.

32. Governor Camphbell to Lord Stanley, April 18, 1842. . Q. 54/196.

33. Secretary of State, Lord Stanley to Governor Camphell, February 26,
842. C. O. 54/191.
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of justice had been kept outside the province of the legislative
competence of the local government in order ‘to protect the
tribunals of Ceylon from the encroachments of the executive
authorities of the Island’. However, as Lord Stanley remarked
the Charters of justice had failed to ensure that the administrative
and the judicial bodies maintained their independence on each
other and co-operated harmoniously in the public service. More-
over, in none of the colonies where the courts existed by virtue of
local enactments ‘discords as to the relative powers of the govern-
ment and the judges [were] of frequent recurrence’. The Secretary
of State concluded that the ‘spirit of competition and jealousy’
which was kindled by Charters of Justice of English origin
would be allayed in proportion as the local government was en-
abled to regard the courts as established by their own deliberate
choice and unconstrained will’.3 Granting of such power, it was
pointed out, would not bring in calamity:

With a large body of unofficial members in the Legislative
touncil,—a rapidly increasing population—and a press
enjoying the utmost latitude of free discussion, no
Governor of Ceylon could accomplish or would seriously
contemplate the subjugation of the courts to his own
authority or influence.®

In any event, the Sovereign could always disallow any enactment
which either improperly undermined the authority of the court
or involved such expenditure as would far exceed the normally
acceptable limits.56

It was, however, not until a year later, in 1843, that any step
was taken to give effect to the views of the Secretary of State.
Letters Patent of January 28, 184357 empowered the Governor to
enact any Ordinance ‘to make provision for the better administra-
tion of justice’, notwithstanding any inconsistency with the Charter
of Justice, 1833, and to become effective immediately upon pro-
mulgation by the Governor, provided (a) that the votc was passed
unanimously by the Legislative Council and (b) that the Judges
of the Supreme Court unanimously certified that the Ordinance
should take immediate effecct.  Five Ordinances were then passed
by the Legislative Council, on the lines of a previous draft Ordi-
nances which had received the unanimous approval of the Supreme
Court, but the Judges of the Supreme Court changed their minds
and raised objections to some of the provisions contained in the
five Ordinances. Complaining that the Judges of the Supreme

34. An interesting analogy may be made here to the arzuments raised on
gimilai lines in favour of ‘autochthonous’ constitutions.

35. Lord Stanley to Governor Campbell, cited in note 33 above.

36. Tbid.

37. L. 4. C. Vol. 1T (1854), p- 142.

33, Enclosed in C. O. 54/202 (end of the Velume).
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Court had availed themselves of the Letters Patent to obstruct
legislation, the Governor submitted the Ordinances for the approval
of the Sovereign.3 These were duly confirmed by the Sovereign 4
" The Letters Patent of July 2,1844,% revoked the Letters Patent of
January 28, 1843, and laid down that the Governor could with
the advice and consent of the Legislative Council enact laws
repealing the Charter of Justice, 1833, in whole or in part, to
become effective when confirmed by the Sovereign.#2 Finally,in
1847 the power was granted to the Governor to pass Ordinances on
all subjects with the advice and consent of the Legislative Council
to become effective from the date of promulgation.®® It may
be noted parenthetically that the Judges of the Supreme Court
do not seem to have raised any objection to the transfer of such
powers to the local government.

The authority possessed by the Judges of the Supreme Court
under the Charter of Justice, 1833, to make rules and orders for
court proceedings and related matters was an issue on which the
Judiciary and the administration could not see eye to eve. Inm
1825, Governor Barnes had suggested the inclusion in any future
Charter of Justice of a provision to the effect that rules and orders
drafted by the Supreme Court would take effect only when
approved by the Governor#t—a snggestion which passed unheeded.
Immediately after the Charter of Justice, 1833, came into oper-
ation, the Judges of the Supreme Court drafted rules and orders
regulating the practice of District Courts, The Chief Justice and
the second Puisne Justice were of the opinion that since certain
parts of such rules and orders seemed to lie beyond their com-
petence, the rules and orders must be presented in their entirety
before the Legislative Council so that they could be incorporated
in an Ordinance thereby curing any technical defect. Rough,
S.P.]., however, thought that the Judiciary could enact rules of a
legislative nature without mvoking the assistance of the Legislature.
These rules were laid before the Legislative Council by the Gover-
nor and incorporated in an Ordinance, ‘as a measure of prudent
caution if not absolute necessity’.45

39. Governor Campbell to Lord Stanley, November 23, 1843. €. O. 541206

40. Lord Stanley to Governor Campbell, April 2 and July 4, 1844, Q. O,
55/85.

41. L. A. C, Vol. TI (1854): p. 164.

42. Two Ordinances which were not confirmed by the Sovercign may be
given as examples: Ordinance No, 2 of 1845 for removing certain doubts
respecting the jurisdiction of eriminal courts and of Justices of Peace and
Ordinance No. 4 of 1846 for determining and declaring the rank and pre-
cendence of the Bishop of Colombo on the Chief Justice. See L.4.C,
Vol II (1854), pp. 225-226 and 282-83.

43. Governor Totrington’s address fo the Legislative Council, August 30,
1847. Addresses Delivered in the Legislative Gouncil of Ceylon by the Governors of
the Colony, Vol. T (1876) pp. 205-6.

44. Governor Barnes to Bathurst, July 20, 1825. €. O. 54/89.

45. Governor Horton to Stanley, C, O, 54/134 (1834) p. 8.
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Disallowing Ordinance No, 1 of 1833, which had been passed
in the manner described above, the Secretary of State thought
that the judges had attempted to make an incursion into the
province of the Legislatures He feared that ‘the Ordinance
which has now been suggested and passed in so conciliatory a
spirit will hereinafter be quoted as a precedent for acts conceived
in a very different temper’.*?

In 1846 an Ordinance was passed requiring any rules and
orders made by the Supreme Court to be submitted to the
Governor which would take effect only when enacted by him
as an Ordinance.’* However, in 1889 this Ordinance was
repealed by the Courts Ordinance which provided that rules
and orders made by the Supreme Court should be laid before
the Legislative Council. If within forty days they had not been
annulled by it, the rules would be published in the Gazette subjcct
to any alterations that had been made by the Legislature. 'The
rules were to take effect upon such publication (sec. 53).

The main argument against the conferment, in 1833, on the
Supreme Court of ‘uncontrolled power’ to make rules and orders
seems to have been that it would use such power to render nuga-
tory important policy decisions of the government. For instance
Governor Clampbell pointed out in 1842, that while the Legislature
had the power to regulate the qualifications of jurors, the Supreme
Court was vested with the power of making rules as to the summon-
ing and empanelling of jurors.®® A rule made by the Supreme
Court that no caste distinctions should be taken into consideration
in empanelling jurors had led the natives to regard it as an act
on the part of the Government calculated to abolish caste dis-
tinctions.®® Similarly, in 1887, Governor Gordon complained
that Clarence, J., had interpreted section 288 of the Criminal
Procedure Code, which gave the presiding Judge a discretion
in choosing a jury when parties could not agree as to the com-
position of the jury, to mean that natives had a right to demand
a native Sinhalese speaking jory.5! :

It is safe to conclude that the Supreme Court did not use its rule
making power arbitrarily to annoy the administration. Whenever
it departed from any government policy it was for the commend-
able object of protecting the rights of the individual. The repeal

46. Lord Stanley to Governor Horton, ibid.

47. Ibid. Ordinance No. 1 of 1833 is found in L.4.C., Vol. II (1854}, p. 1.

48. Ordinance No. 8 of 1846. L.A.C., Vol, II (1854), p. 290. Two such
Ordinances may be mentioned: (i) Ordinance No. 9 of 1859 (Ibid., Vol.
TII [1859 Section] p. 25) giving effect to certain rules and orders for the
Coourts of Requests, and (it} Ordinance No. 8 of 1860 {Ihid., [1860 Section]
p.17) to give effect to certain rules and orders made uader Ordinance No.
13 of 1859.

§9. G(;}remor Camphell to Lord Starley, April 18, 1842. C. O. 54/196.

0. Ibid.
51. Governor Gordon to Lord Stanley, December 23, 1886. €. O. 54/567
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~of Ordinance No, 8 of 1846 in 1889 amply demonstrates that by
that time the Legislature had conceded that the Supreme Court
would generally use its rule making power in a responsible manner.

The third issue relevanthererelated to the removal of the Chief-
Justice from the membership of the Legislative Council which
apparently had its antecedent in the following incident. During
a meeting of the Legislative Council which was not atiended by
the Chief Justice it was decided that the King’s Advocate, the
Chief Government Law Officer, who wasa member of the Executive
Council and was responsible for drafting Ordinances, would be
requested to attend the next meeting in order that he could
explain fully the effect of an Ordinance that was before the Legis-
lative Council. At the next meeting, when the King’s Advocate
entered the Council room, the Chief Justice moved that strangers
be directed to withdraw. He withdrew, but was allowed by the
Council to take part in the meeting later.2 (The Chief Justice
then was Mr. Rough who had earlier entertained the view that the
Supreme Court had the authority to pass rules of court even if they
partook of a legislative character). Agreeing with Governor
MacKenzie that the King’s Advocate should take the placeof the
Chief Justice in the Legislative Council, the Secretary of State
insisted that this was not calculated as a personal victimisation at
all.33  As Governor MacKenzie wrote, the exclusion of the Chief
Justice from a seat in the Council was merely an act of extending
a principle that had widely gained currency in many other colonies.
I-!E further explained that it was essential that the King’s Advocate,
‘who was a member of the Executive Council, should be present
in the Legislative Council to clarify any doubts arising from
discussions on Ordinances.5

A common feature of the period under review is the denial by
Governors of any intention on'their part to interfere with the

duties and functions of judges. As Governor Gregory wrote in
1877:

Direct interference on the part of the Executive Govern-
ment with a judge in the discharge of his judicial functions
and in the discretion which he must of necessity be
allowed where the course which he should follow is not
positively and definitely laid down by law is obviously
to be avoided and should only be resorted to in extreme
cases. There may be grave reasons to be dissatisfied
with the action of a judge, but in the absence of absolute
impropriety cf motive or conduct on his part, it may be

52. See Glenely to Governor MacKenzie, 7. 2. 1838. C. O. 54/161.

53. Ibid.

54. See the Governor’s dispatch appearing before the Secretary of State's
dispatch; and the address of MacKenzie, Addresses Delivered in the
Lagislative Conncil of Coylon by the Governors, Vol, 1, p. 69.
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the duty of Government to abstain from direct censure
until their interference is imperatively called for in the
interests of the public and the administration of justice.5s

These remarks were occasioned by the ‘capriciousness and
perversity’ of Mr. Berwick, District Judge of Colombo, which
had brought the administration of justice in his court to a
dead lock.* The enactment of Ordinance No. 7 of 187457
authorizing with retrospective effect the entertainment by a
District Court of prosecutions filed in by the Queen’s Advocate,
which was specially intended to siop the incessant refusal of
Berwick, D, J., to try cases committed before him by the Queen’s
Advocate, had not succeeded in realizing that object. The
Governor was, therefore, now bringing the case up before the
Seccretary of State for his decision. He submitted that although
he valued ‘the importance of upholding the judicial independence
of the Bench’, there was another and equally important consider-
ation:

[T]he Government being responsible for the due conduct
of public affairs and the proper administration of justice
in the Colony would be neglecting their duty and abdica-
ting the function entrusted tothem, if they were to allow
the vagaries of a judge to pass without comment when
they had become matters of public notoricty and threai-
ened to affect prejudicially the administration of eriminal
justice in the Island. And further it is evident that a
Judge should be scrupulously careful to conform to the
law, and that if he fails to do so the government should
require his compliance with it. In extreme cases the
Government have the power of dismissal and are bound
to exercise it, and it must therefore not only be proper
but incumbent on them to exert a control in cases of grave
necessity which may yet fall short of calling for the dis-
missal of the judge.®®

In 1886, Governor Gordon vehemently denied any intention
on his part to have interfered with judicial proceedings.’® The
facts leading to the Governor’s statement may be briefly stated.
In Dompe Budharakkila Terunnanse v. Mahapitigama Dhammatilaka
Terunnanse, a case instituted before the District Court,5® the
plaintiff had sought an injunction against the defendant to
restrain him from proceeding with the building of a library which
interfered with the plaintiffi’s right of way. The counsel for

535. Governor Gregory to Earl of Camarvon, January 4, 1877 C. O. 54/506.
56. Ibid.

57. L.E.CC,, 1874-1875 (1875), p- 216-8.

58. Dispatch cited in fn. 55, above,

59. Governor Gordon to Earl of Granville, June, 4, 1886. C. O. 34/565.
60. The Ceylon Observer, April 24, 1886.
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the defendant stated in court that in response to his petition to
the Governor the latter had inspected the site and replied in
writing that he saw no objection to building the proposed library
as long as it did not interfere with the right of way. It was further
alleged that the Governor expressed his opinion being fully aware
of the pending action. The District Judge was reported to have
said:

I do not believe that the Governor has given you any
authority whatever. I don’t care if he did, but I think
he knows his duty better than to interfere with me in the
discharge of my duties.1

The defendant was jailed for failing to give an undertaking not
to proceed with the building.#? “The Ceylon Observer’ of April
24, 1886, carried an article under the heading ‘Authorities at
Issue’, which having referred to previous clashes between the Ex-
ecutive and the Judiciary, stated that the Governor had apparent-
ly encouraged and incited the priest ‘to set a judicial tribunal at
defiance’; for, the Governor should have known that the defendant
would rely on his decision. On the Seventh of May, 1886, the
District Judge wrote to the Ceylon Observer stating that the
refusal by the Governor to release the defendant as prayed for by
him negatived any allegation that the Governor intended to
commit a contempt of court,

One last incident may be mentioned to illustrate the need the
executive authorities felt to avoid any interference with judicial
authorities. A sentence of imprisonment imposed on an accused
person by the Magistrate’s Court and affirmed by the Supreme
Court, was remitted by the Governor, who had, upon being
petitioned by the accused’s wife, conducted an extra-judicial
inquiry through a native officer and come to the conclusion that
the charge had been a false one.83 In response to a query made
by the Secretary of State respecting an article appearing in “The
Ceylon Standard’ of September 1, 1899, entitled ‘The Executive
and the Judiciary’, the Governor informed the Secretary of State
that he never intended to interfere with the judicial decision.
The Governor was able to satisfy the authorities in London that
he had acted in good faith and that the failure to refer the matter
to the Magistrate for his advice was not significant since the alle-
gation had related to the falsity of the charge. One Under-Secretary
wrote, however: ‘I think we should be most scrupulous to avoid
the appearance of conflict between Executive and Judiciary in
Ceylon’ 84

01. The Ceylon Qbserver April 24, 1886.

62. Ibd.

63, Walker to Chamberlain, September 30, 1899. C. O. 54/657.

64. See the minute appended to the above dispatch dated 24.10.1899 and
initialed A, F.
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Above discussion indicates how the goverment exercised its
power and authority in respect of the judicial authorities. The
attitude of the administration seems to have been to allow judicial
officers to carry out their functions without hindrance, ensuring,
however, at the same timc that government activities were not
unduly hampered by judicial behaviour. We may now proceed
to look at how the the judicial authorities escaped gradually from
dependerntce on the government to independence.

(ii) From Dependence to .Iudependence

That the Judges of the Supreme Court should be professional
lawyers who did not owe their tenure of office to the Governor
had been officially recognized since the enactment of the Charter
of Justice, 1801. But, as we have already seen, all inferior judicial
officers, at the time of the proclamation of the Charter of Justice,
1833, belonged to the Civil Service. Cameron had rightly
pointed out how unsatisfactory it was to have entrusted the judicial
task to persons having no legal qualifications and judicial experience.
The Secretary of State, Viscount Goderich, too appreciated the
value of ‘the general rule of confiding the administration of justice
only to persons who have been trained to the study and practice
of the law as a profession’. However, he reluctantly chose to
depart, in some degree, from the general rule, in that he instructed
the Governor to appoint as District Judges persons who had prior
to 1833 held judicial office, thereby avoiding any claims for com-
pensation which would result from their removal -from office.
Any future vacancies were to be filled with professional lawyers:#%

But this instruction was not sirictly adhered to: in 1835 “The
Colombo Observer’ protested against the appointment of an
inexperienced civil servant as District Judge when there were
more qualified and senior civil servants and proctors.¢ In 1837,
the Governor informed the Secretary of State that he had appointed
two Ceylonese lawyers as District Judges and insisted that he
expected ‘no reclamation from any quarter worthy of the slightest
attention (if at all) against these late appointments founded either
upon the incompetency moral or intellectual of the parties appoint-
ed’.67 Having referred to an article appearing in ‘Bengal Hurkaru’
stating that native judges in Bengal were unacquainted with
English and that it was inadvisable to grant them extensive powers
until native men could be found duly qualified, by knowledge and
integrity, to administer justice in important cases, the Governor
went on to say that those comments could not be made of the
Ceylonese.68

65. Instructions accompanying the Charter of Justice of 1833, March 23"
1833. Mendis, The Colebrooke-Cameron Papers, Vol. I, p, 350-73, 2t pp.371-72
66. Bee (1835) C. O. 54/140, pp. 515-16.
gg. JGbDV(:I‘HDr Horton to Lord Stanley, September 2, 1837, C. O. 54/156.
. 1bid.
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- However, barely two years later Governor MacKenzie reported
that natives ‘so much distrust each other’ and that ‘some consider-
able time must elapse’ before natives could be appointed—for the
Ceylon Bar was ‘entirely uneducated’, nor had the practitioners
in general had any opportunity to obtain a legal education.®®
He urged, thercfore, that District Judges should be sent from
England, even if they were not professionally educated. Governor
Campbell shared this view when he wrote in 1842 that the general
selection of District Judges from the Ceylon Bar was for the time
being entirely out of the question.™ However, he was glad to be
able to appoint Mr, Staples, a Ceylonese lawyer, as.the District
Judge of Kandy. And heindicated that he was willing to consider
able and qualified lawyers for any future appeintments.

‘Throughout the period under review there was vigorous and
continuous agitation from lawyers, merchants, planters and
other leading inhabitants for the appointment of members
of the local Bar as judicial officers, "These demands were not
readily granted, it is submitted, mainly because European civil
servants enjoying judicial powers contributed in large measure to
the preservation of British authority in Cevlon. Before we continue
with our discussion on the gradual evolution of a separate judicial
service in Ceylon, it is useful to examine how the revenue and
judicial functions came to be separated——a step which necessarily
had to precede the separation of judicial service from the civil
service,

- As Governors of Ceylon expressed their wish to refrain from
unduc interferences with the judiciary so did they disapprove the
combination of revenue and judicial functions in the same person.
Governor Campbell wrote in 1845 thai the separation of judicial
function from revenue was a maiter that he had always tried to
put into practice. A judicial officer, he pointed out, had to be
stationed in one place while revenue officers had to go to all the
parts of the area for the proper carrying out of their duties. There
were only four stations at that time where all different appoint-
ments had been concentrated in one person.’! Later in 1856 the
Legislative Council decided that in Batticaloa judicial functions
must be taken away from the revenue and administrative officer as
too much work had been thrusted on him,” This move was
immediately followed by a memorandum from the inhabitants of
Matara requesting infer alia that judicial functions should be
separated from revenue funciion in the Matara area. The
Governor replied that this request could be granted if there was

69. Ohservations of the Governor on the reports of the Judges of the Supreme

Clourt on the Charter of Justice, 1833, May 30, 1839. C. O. 54/170.
70. Governor Campbell to Lord Stanley, January 20, 1842. (. O. 54/196.
71. Governor Campbell to Lord Stanley, October 13, 1845. C. 0. 54/219.
72. Governor Ward to Labouchere, April 12, 1856. C. O. 54/321.
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financial provision by way of increasing taxes.™ In another dis-
patch Governor Ward observed that corruption and neglect had
crept into administration due to the combining of judicial and
revenue duties in the same person,’ For these reasons he effected
a separation of functions in Galle and Badulla too.™

The gradual process of the separation of judicial functions from
administrative and revenue functions was necessitated by the
rapid growth and success of the plantation industry. Therefore
although the appointment of separate judicial officers resulted
in extra expenses to the government, the increased revenue more
than adequately compensated the adoption of the new arrange-
ment. The natural follow up from this was the claim that justice
could be properly administered, particularly in important cases—
occasioned by the rapid economic growth, only by judges drawn
from professional lawyers.

By the middle of the century it had become a common practice to
appoint as District Judge, Colombo, ‘a lawyer of some eminence’.”
Governor Ward, who made thatobservationin 1855 recommended,
however, in 1856 the appointment of acivil servant as the District
Judge of Colombo." The Secretary of State informed the
Governor that in appointing District Judges, the most suitable
person in the interests of the community should be selected.”™
Governor Ward who was instructed to appoint a lawyer as
District Judge of Colombo™ selected R. F. Morgan, a Burgher

lawyer.

A major concession was made in 1872. In that vear the local
Bar represented to the Secretary of State strongly against the
appointment of a civil servant as District Judge, Kandy.®® The
Secretary of State wrote to the Governor that members of the
local Bar should be appointed to the two principal Judgeships
of Colombo and Kandy.®® The memorial of the lawyers was
followed immediately by one from the members of the Civil
Service.®2 Withdrawal of the District Judgeship of Kandy from
the Civil Service, they submitted, was prejudicial to the adminisira-
tion of justice, since civil servants who functioned as inferior
Jjudicial officers would have no incentive of promotion to higher
posts. They strongly urged that District Judgeship of Kandy

73. Governor Ward to Labouchere, March 2, 1858. C. O. 54/334

74. Governor Ward to Labouchere, November 10, 1856. C. O, 54/324.

75. Governor Ward to Labouchere, December 8, 1856, C. O. 54/321.

76. Governor Ward to Labouchere, May 2, 1855. . (). 54/315.

77. Sce Governor Ward to Labouchere dlspatch No. 24 of 1856. C.0.54/321.

78. Ibid.

79. Labouchere to Governor Ward, May 14, 1856. C. . 55/98.

80. Memorial appended to Governor Gregory’s dispatch to Earl of Kimberley,
Mav 28, 1872. C. O. 54/476.

31, Earl of Kimberly to Governor Gregory. C. O. 54/476,

82. Memorial enclosed with Governor Gregory’s dispatch to Earl of Kimiberley,
September=2,. 1872, C. O. 54/478.
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should not be given to the local Bar exclusively. Governor Gregory
thought that it was beneficial to gradually transfer the judicial
work from the Civil Service to professional hands, and that the
savings thereby effected would not be inconsiderable.®3 The
Secretary of State replied saying that as a general rule practising
lawyers should be selected for higher judicial offices. However,
in 1880 Lord Kimberley wrote that he would be prepared to
consider from time to time whether ‘an exception to this
requirement might not be made in favour of an officer of proved
ability and experience in a judicial appointment’.# This view
was accepted later by his successors in 1884 and in 1891.%5

In 1922, the Retrenchment Commission recommended the
gradual removal of the judicial posts from the Civil Service mainly
in order to achieve considerable savings. The Commission did
not recommend the establishment of a ‘judicial service with
classes and automatic promotion’, Instead it recommended that
each post should have a definite salary attached to it in
accordance with its importance.8

In 1926, it was moved in the Legislative Council that the judiciary
be separated from the Civil Service.$” Alfler a lengthy discussion,
however, the motion was amended to the effect that a Select
Commitice be appointed to consider the proposal for establishing
a separate judicial service for Cleylon with a view to the appointment
of trained lawyers in judicial posts.’8 The Select Committee of
the Legislative Council recommended in the main that all judicial
posts should in due course be filled by professional lawyers with
atleastsix years® practice; that the number of civil servants holding
judicial posts should be reduced to ten: and that all matters
relating to the District Judges and Police Magistrates, including
appointment, transfer and promotions should be referred to the
Attorney-General for his advice®® The last rccommendation
was adopted by the Government without reserve. As regards the
first recommendation it was willing to gradually increase the
number of judicial posts available to professional lawyers so that
only fourteen posts would be reserved to the members of the Civil
Service.®® However, within what time the transfers could be
made, the government was not willing to say, although it expected
a rapid transfer,

With the introduction of the Donoughmore Constitution
administration of justice was placed under the Attorney-General

83. Ibid.
84. Cuoted in the Secretary of State’s draft reply to Govenor Havelock’s
dispatch No. 31 of January 25, 1891. ¢, O. 54/592.
85, Ihid.
86. Sessional Paper TII of 1923, pp. 10-11.
87. Ceylon Hansard, November 11, 1926, p. 1381.
88. Ibid., p. 1425.
gg ?:Z Ceylon Sessional Paper VIIT of 1930 on ‘Judicial Appointments’.
. .
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and a Judicial Appointments Board (consisting of the Attorney-
General and two Judges of the Supreme Court) created to rec-
ommend suitable practising lawyers to be appointed as inferior
judicial officers.”? The Judicial Commission recommended in
1936 that the Judicial Appointment Board should consist of
the Chief Justice and two Puisne Justices. This would ‘give to
Judges and magistrates that sense of independence which all
Jjudges and magistrates must have and which the present judges
and magistrates do not feel’,9

This process was completed in 1939 when the Governor establish-
ed a Judical Service consisting of 46 judicial officers excluding the
Judges of the Supreme Court.% It was declared that only
proctors and advocates of the Supreme Court of Ceylon with at
least six years practice would be eligible for judicial appointments;
that appointments and promotions would be done by the Governor
with the advice of the Judicial Appointments Board subject to the
approval of the Secretary of State; that merit and not seniority
would be the criterion for promotion; and that for the purposes
of leave, discipline and administration, judicial oflicers would be
under the general contro! of the Legal Secretary.® Thus at the
time the Ceylon (Constitution) Order in Council, 1946, was
drafted adequate spade-work had already been done for the
introduction of a judicial service, in the true sense of the term,
regulated by the Judicial Service Commission.

The agitation for the appointment of the members of the local
Bar as judicial officers was undoubtedly a demand of the educated
Ceylonese for responsible government jobs: the local Bar consisted
nearly exclusively of Ceylonese.® The desirability of appointing
lawyers practising in Ceylon as judicial officers was supported on
the ground that they were better acquainted with the local laws
and practices than a lawyer brought from overseas.® Aside from
providing an avenue for the expression of the growing nationalism,
the agitation for judicial reforms sought to realize the salutary
object of liberating judicial officers from the shackles of executive
control and interference. A member of the Legislative Council
pointed out in 1926, during the discussion relating to judicial
reforms, that a judicial service was urgently called for at least to
climinate ‘the power that the executive invariably exercises over

91. Sessional Paper VI, 1936. The Report of the Judicial Commission
p. 104.

92. Ibid., p. 107-12.

93. See Ceylon Government Gazette, Junc 30, 1939, p. 484,

94. Ihid., paragraphs 2-8. . .

95. P, T. M. Fernando, Th. Legal Profession in Ceylon in the Early Twentieth
Century: Official Attitudes to Ceylonese Aspirations, 19 GCeylon Historical
Journal, pp. 1-15 (1970).

96. Sec the memorial from the legal profession enclosed in dispatch No. 83
of March 2, 1893. C. O. 54/607.
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the judiciary, specially when the judges happen to be civil
servants’.9?

There was firstly a direct control over inferior judicial officers
in the sense that until the reforms introduced towards the close
of the British Colonial Rule in Ceylon, the power of appointment,

transfer, promotion and discipline was, for all practical purposes,
in the hands of the Governor.

As regards the appointment of Judges of the Supreme Court,
District Judges and the law officers of the Crown the Secretary
of State generally acted on the advice of the Governor. In turn,
lawyers and judicial officers made formal requests to the Governor
for judicial appointments and promotions respectively. For
instance, in 1854 the Acting District Judge of Kurunegala sub-
mitted a memorial to the Governor requesting to be appointed
as District Judge of Colombo {(which in effect was a promotion).
The Governor, however, had recommended the appointment of
another civil servant which the Secretary of State disapproved of.%8
Even the Judges of the Supreme Court had made representations
regarding promotions.® It was common practice for judicial
officers to apply to the Governor for a variety of benefits such as
the increase of their salaries, a higher rate of pensionl®! and
reduction of the rate of contribution to the pension fund,02

The power of suspension exercised by the Governor and the
power of removal exercised by the Crown generally on the advice
of the Governor also threatened the independence of judicial
officers. However it is to the credit of the authorities in London
that extensive inquiries preceded any such removal.l®® On the
other hand the manner in which the authorities in Ceylon
exercised their powers came under attack. For instance the
Chief Justice complained in 1893 that civil servants who held
judicial office were liable to be transferred from one office to
another at the will of the executive.!®® It was alleged by a
Member of the Legislative Council in 1926 that if Ja Police
Magistrate adopted a lenient attitude towards convicted persons,

97. See Ceylon Hansard, November 11, 1926, p. 1387.

98. Sce Dispatch No. 123 of 1854 from Governor Anderson to Secretary of
State, Duke of Newcastle. C. O. 54/308. The District Judge of Kandy
too submitted his claim. See Governor Anderson to Duke of Neweastle,
April 22, 1854. C. O. 54/307.

99. Sce Dispaich No. 201 of November 3, 1856. C. O. 54/324.

100. Governor Campbell to Lord Stanley, February 15, 1847. C. O. 54/233,
101. See dispatch No. 102 of April 14, 1873. C. O. 54/484.

102, See the memorial of Oliphant, C. J., to the Secretary of State, in dispatch
No. 40 of February 14, 1850. C. Q. 54/268,

103. For instance the paper relative to the dismissal of R. Langslow, a District
Judge in Ceylon, runs to 187 pages in British Pariiamentary Papers {Accounts
and Papers) Vol. XL I (1847).

104. See the leiter of the Chief Justice enclosed in dispatch No. 38 of January
20, 1893. C. O. 54/606.
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the police authorities used to report such judicial officer to the
administrative authorities.10%

As British Colonial Rule drew to its end, then, we witness the
emergence of a judicial service greaily protected from executive
control and interference, and consisting of professional lawyers,
deviating from the firmly held view that only civil servants who
had been regularly trained in Ceylon made good judges due to
their ‘knowledge of native language, familiarity with the habits,
manners and prejudices of the people, [and their| capability of
giving the amount of credibility to the evidence of the native
witnesses’. 106

(3) Judicial Role: 1833 1948

The gradual cvolution of a system of courts manned by pro-
fessional lawyers belonging to a separate judicial service has been
already witnessed. It must be noted here that the Judges of the
Supreme Court stood in alliance with the lawyers and other
leading citizens of Ceylon in defending the principle of entrusting
judicial functions to trained lawyers. For instance Sir John
Budd Phear, C. J., complained of the evils arising from the employ-
ment, as inferior judicial officers, of persons who ‘manifest as a
rule want of knowledge of the practice of courts, of the business of
their office, and of the law which they have to conform to and
carry out’.107

Aside from insisting on the necd for the appointment of lawyer-
judges, the Judges of the Supreme Court took the opportunity
to make recommendations for the better administration of justice.
For instance, Phear, C.]., pointed out in hisabove quoted represen-
tation the ill effects of the concentration in one person of ‘the
entire multiform machinery for the administration of civil and
criminal justice’. The learned Chief Justice went on to propose
the adoption of a complete Civil and Criminal Procedure Code
based upon the Indian model. As “fesv persons would be so bold
as to assert that they knew what exactly is the existing criminal
law of the Colony or where it is to be found’, he strongly recom-
mended the enactment of a Penal Code.

During the early years of the period under review the Judges of
the Supreme Court made a substantial contribution to the develop-
ment of the law of Ceylon by way of drafting Ordinances. In
105, Ceylon Hansard, November 11, 1926, p. 1387.

106. See dispatch No. 106 of July 4, 1854, from Governor Anderson to the Duke
of Newcastle. C. Q. 54/308, Similar views had prevailed in the other
parts of the British Empire too. See, for instance, James S. Read, “The
Search for Justice’ in H, I'. Morris and James 8, Read, Sndirect Rude and the
Search for Justice; Essays in East African Legal History (1972), pp. 287-331,
particularly pp. 295-308.

107. Governor Longdon’s dispatch No. 243 to Secretary of state, July 24,
1878. G. O. 54/514. See also dispatch No. 33 of January 1, 1893.
C. O. 54/606.
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1833 Governor Horton acknowledged the assistance he had
received from the Chief Justice in drafting a number of Ordinances
including the Evidence Ordinancel®® Governor Campbell in-
formed the Secretary of State, in 1842, that the Judges of the
Supreme Court were preparing, at his request, an Ordinance for
the appoiniment of Police Magisirates.® The Judges of the
Supreme Court continued to make their contribution to the
codification of law, even afier the law officers of the Crown were
entrusted with the duty of drafting Ordinances, For instance,
the Judges of the Supreme Court submitted their observations on
a draft Bill to introduce the English law of contract and tort into
Ceylon.1® There was general consensus that much doubt and
confusion had resulted from the application of the Roman Dutch
law in those two branches of the law, nevertheless, it was thought
to be inadvisable to sweep away in one enactment the applicable
law and to introduce the English Law instead. That was a matter
which needed careful consideration !

How much the Governors appreciated the co-operation of the
Judges of the Supreme Court in codifying laws appears from the
invitation by Governor Longdon of Clarence, (.]., to attend the
Executive Council meetings to explain the Penal Code and the
Criminal Procedure Code that he had drafted.!? The significance
of this invitation, which the Chief Justice accepted, lies in that in
1838 the Governor had caused the Chief Justice to be removed
from his membership of the Legislative Council 113

The contribution made by the Judges of the Supreme Court
to the development of law was not limited to their co-operation
in codification. They did evolve the law of Ceylon, in the main,
through judicial interpretation. In fact, the manner in which
they modified and altered the application of the Roman Dutch
law and thereby introduced or superimposed the English law
provides a very rich area for an extensive research. Professor
Nadaraja has, in his book, succinetly summarized the methods
by which the Supreme Court brought about the metamorphosis
in the Roman Dutch law as it would have prevailed at the time
of the British occupation of Ceylon.* As B. 1. Burnside, the
Queen’s Advocate, who later became the Chief Justice of Ceylon
WIole:

108, Blue Book for 1833, enclosed in C. O. 54/145.

109. Governor Campbell to Lord Stanley, January 19, 1842, C. O. 54/196.
Sce for the proposals of Marshall, C.J., on the Prescription Ordinance,
C. 0. 54/136, at p. 313.

110. Governor Lorgdon to Secretary of State, March 10, 1882, €. O. 54/538.

111. See the report of the Senior Puisne Justice and that of the Chief Justice
and the two Junior Puisne Justices enclosed in the dispatch cited in fo. 111
above.

112. Governor Longdon to Earl of Derby, June 12, 1883. C. O. 54/547.

113. This is discussed in Part (2)(i) of this chapter.

114. Sec Nadaraja, Legal System, Chapter 6.
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The Courts, usurping the function of the Legislature,
whenever difficulties have arisen, have had no hesitation
in rejecting the Roman Dutch Law and deciding as if
the English Law were actually in force.l15

As the Supreme Court was instrumental in evolving the judicial
system of Ceylon, so did it continue to be the guardian of the
freedoms of the subject. The celebrated decision of the Supreme
Court in Bracegirdle’s Case!’® alone provides ample evidence of the
firm stand taken by the Supreme Court in defence of personal
liberty. This case arose cut of a deportation order made by the
Governor against Bracegirdle which came under severe attack in
the State Council 117

On April 20, 1937, the Governor, purporting to act in pursuance
of the power vested in him by clause 3 of Article 111 of an Order
of Her Majesty in Council of 1896, ordered Bracegirdle to leave
the country within four days. Upon his refusal to comply with
that order, the Governor, on the Seventh of May, authorized the
Police to arrest him and to place him aboard any ship proceeding
to Australia, Bracegirdle’s last place of residence. Although the
reasons which prompted the Governor had not been placed
before the Court in detail, it assumed that the Governor was of
opinion that Bracegirdle’s actions and utterances reflecting on the
current political and social situation in Ceylon justified his
removal from Ceylon.!18 Immediately upon his arrest an
application for a writ of habeas corpus was made on his behalf
alleging that the Governor had acted wuléra vires in issuing the
order of arrest and deportation.

Briefly, the argument was that the Governor was authorized
to make such an order only in an emergency situation: such an
emergency, it was contended, did not then exist. The relevant
Order in Council may first be outlined.

The Order of Her Majesty in Council of October 26, 1896, was
enacted to be operative in certain places of strategic impor-
tancel®® such as Hong Kong, Malta and Ceylon, (specified in
the Schedule) when proclaimed in any such Colony by its
Governor. When proclaimed the Order would be in operation
until the Governor issued another proclamation declaring its
operation to have ceased.)? Arucle III (3) of the Order in
Council was as follows: ;

115. The Queen’s Advocate’s report on the draft Bill to introduce English
Law of Contract and Tort. Enclosed in dispatch No. 108 of March 10,
1882. C. O. 54/538.

116. In the Matier of an Application for a Writ of Habeas Corpus upon the Debuty
ﬁsﬁeﬁm—%\egﬁai of Police: In re Mark Anthany Lyster Bracegirtle (1937) 39

117. Ceylon Hansard, Mezv 4, 1937, p. 903-44; May 35, 1937 p. 947-82.

118. In re Bracegirdle (1937) 33 N.L.R. 193 at p. 206.

119. lbid., p. 211. 120. 1fbid., p. 206.
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The Governor may order any person to quit the Colony,
or any part of or place in the Colony, to be specified in
such order, and if any person shall refuse to obey, any
such order the Governor may cause him to be arrested
and removed from the Colony, or from such part
thereof, or place therein, and for that purpose to be
placed on board any ship or boat.1?

The rest of the articles in this Order in Council authorized the
Governor, among others, to requisition food and fuel; to seize,
use or destroy public buildings; and to control railways, light
heuses and water supply.122

The preamble to the Order in Council of March 21, 1916,
which amended the previous Order in Council, in order to expand
the scope of Article IIT (1), stated that the original Order in
Council had been enacted ‘to make provision for the security
of the Colenies mentioned in the schedule to that Order in times
of emergency’,

The Order in Council, 1896, was brought into operation- im
Ceylon, on August 5, 1914, by a proclamation issued by the
Governor, who on the same day proclaimed a state of war between
Great Britain and the German Empire. No steps had been taken
by the Governor, after the war, to terminate the operation of the
Order in Council in Ceylon.

Tt was argued on behalf of the applicant that the provisions
contained in the Order in Council, 1896, were suitably meant for
exigencies of a war, a civil strife or a similar type of emergency.
Moreover, the Preamble to the amending Order in Council,
1916, made it abundantly clear that these extensive powers were
meant to be invoked by the Governor in an emergency alone.
The mere fact that the Proclamation had not been repealed did
not justify ‘the exercise of powers which could properly be exercised
only at a time of great public danger’.128 As Professor Keith was
quoted to have written:

[The] courts of the empire recognized the validity of
such powers under war conditions, but it is clear that a
complete change would be effected in the security of
personal rights if executive officers in time of peace were
permitted the discretion they exercised during the war,
and which in foreign countries they often exercise even
in time of peace.l?*

Rejecting the argument raised by the Attorney-General that
Article ITT, (2) must be read alone without any reference to the

121. Iid, p. 207. 122. Ioid.

123. Ibid., p. 217, per Soertsz, J.

124. Ipid., p. 210, citing A. B. Keith, The Government, of the British Empire, (1935)
Part I, Chapter VII, at p. 234-35




58 THE JUDICIAL ROLE IN SRI LANEA

rest of the Order in Council or the Preamble, the Court relied on
the well established rule of construction that the whole of an
anactment must be considered in the construction of any of iis
parts,’?® Moreover there was ‘strong authority to the effect that
the Legislature does not intend to interfere with existing law
and that it would requirc clear and unmistakable language to
dislodge that presumption’.126

The Supreme Court did not agree with the submissions made
by the Attorney-General that “the ¢lementary principle of Govern-
ment is that the safety of the State is a matter of paramount
concern and every other principle must give way to the safety
of the State’ and that ‘if there was any infringement of any private
right or private liberty, which is scldom likely to occur, there is
always an appeal to the Crown through the Secretary of State,
and ultimately to Parliament. As to whether an emergency has
arisen or not is a matter which cannot be canvassed in a Court of
Law’.1%7

The three Judges were unanimous in their decision that Brace-
girdle had been illegally detained on the basis that the Governor
could exercise the powers granted to him by the Order in Council
only in an emergency and that at the time of Bracegirdle’s arrest
there was no such emergency.

With Bracegirdle’s case may be contrasted Dias v. The Abtorney
General 1’8 In that case, military authorities had, during a time
when martial law was in force, impressed two cars belonging to
the plaintiff and later returned them with a small sum as com-
pensation. The Supreme Court held that the Governor was
empowered by the Order in Council we have scen above to order
the requisition of the cars. According to that Order in Council
the amount of compensation payable could be decided only by
a compensation board if one is appointed by the Governor. It
was not a matter that could be determined by a court of law,129
Thus according to the Supreme Court decision, later overruled
by the Privy Council, if the Governor decided not to pay com-
pensation, courts could not upset that decision. This dccision
indicates that in circumstances where the courts upheld the legality
of governmental action they did not obstruct executive functions,

125. Ibid., p. 210,

126. Ihid., p. 209.

127. Ibd., p. 195.

128. (1918) 20 N.L.R. 193.

129. Ibid., atp. 203. This decision was overruled by the Privy Council
[(1920) 22 N.L.R. 161} following 4. G. v. De Kuyser’s Royal Hotel Ltd.,
which had held that the Crown was not entitled to take possession
of property of a subject in conmection with the defefice of the realm
without paying compensation for their use and occupation, The Privy
Council ordered that the ampunt which the District Judge thought was
appropriate, had he recognized the right of the plaintiff to sue the-
Crown, should be paid as compensation.
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In the light of the above discussion it is safe to conclude that
the Supreme Court duly appreciated the need to permit the govern-
ment, In times of emergency, to assume certain powers, which if
exercised during normal times would be regarded as obnoxious
to fundamental principles of constitutional law.130

Instances where a decision of the Supreme Court proved
unacceptable to the government arc not rare during the period
under review. Two examples may be given. In 1834, the
Supreme Court decided that a person had acted legally when he
removed more than two bottles of arrack!® with a permit issued
by the renter. It was brought to the notice of the Governor by
the Queen’s Advocate that the Supreme Court decision had been
given in the inadvertent absence of Crown representation and
that the decision was wrong. A regulation was, then, made by
the Governor to prevent the occurence of such events by prohibit-
ing the renters to issue permits of the type in question.!3? In 1836,
the Supreme Court set aside the conviction entered by the District
Court on a person who had been charged of having unlawful
possession of an article of clothing belonging to a soldier, on the
ground that a particular local regulation was applicable to the
casc, but without any prejudice to fresh proceedings being insti=
tuted. An Ordinance was then passed repealing that regulation
so that fresh proceedings could be instituted.133

‘Chere is no doubt that the role of the judiciary in its relationship
with the administration was a very delicate one. On the one
hand, the Judges of the Supreme Court, who cherished the great
judicial traditions upholding the freedoms of the subject, were
ever vigilant against any violation of such freedoms. On the
other hand, they could not altogether ignore the safety of State
and public safety.

130. It was not infrequently that colonial governments sought the protection
of Indemnity Acts to exclude liability during the subsistence of an
ecmergency. For instance the Ceylon Indemnity Order in Council of 1915
provided thus:

No action, prosecution, or legal proceeding whatever shall be brought,
instituted, or maintained against the Governor of Ceylon, or the person
for the time being or at any time commanding the troops in Ceylon, or
against any person or persons acting under them . . . for or on account
of or in respect of any acts, matters, or things whatsoever in good faith
advised, commanded, ordered, directed, or done for the maintenance of
good order and government or for the public safety of the Colony he-
tween the cate of commencement of martial law and the date of the
taking effect of this order [i.e., when martial law was terminated].

131. A locally distilled spirituous liquor.

132, See C. O. 54/136 (1834) pp. 259-81.

133, See Q. O. 54/714 (18306).




Digitized by Noolaham Foundation.

noolaham.org | aavanaham.org
- o ey

:'-'m bits 1l$| ﬂ«d

A .u;

o) .lL,;,LF

ot

i TeRk eoa \:l‘( 'ﬁ-—'h'
X of LN, ‘u_. !;1;: l»l- )
ik Mhllnf b
A gt B =k ]
T8 b Pri s £L'L G
g il s Wb :
x =4
STRT
L8 ’
v i )




PART II

FROM INDEPENDENCE TO AUTOCHTHONY
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Chapter 4
THE CONSTITUTION AND THE COURTS

The Independence Constitution of Ceylon which was contained
in the Ceylon {Constitution) Order in Clouncil, 1946, as amended
by the Ceylon Independence Order in Council, 1947, is a fine
example of whatis commonly known as the “Westminster Model’.2
The Soulbury Commission report may be quoted at length to
demonstrate the inclination on the part of the Commissioners to
recommend, and the desire of the representatives of the Ceylonese
people to favour, a constitution modelled on the British system
of government:3

The Constitution we recommend for Ceylon produces in
large measure the form of the British Constitution, its
usages and conventions, and may on that account invite
the criticism so often and so legitimately levelled against
attempts to frame a government for an Eastern people on
the pattern of Western democracy . . . . At all events,
in recommending for Ceylon a Constitution on the British
pattern, we are recommending a method of government
we know something about, a method which is the result
of very long experience, which has been tested by trial
and error and which works, and, on the whole, works
well . . . . But be thatasitmay, the majority—the politi-
cally conscious majority of the people of Ceylon—favour
a Constitution on British lines , . . . We think that
Ceylon is well qualified for a Constitution framed on the
British model.

The ‘Soulbury Constitution’, which had a commendable life
span of nearly a quarter of a century, proved to be a successful
system in spite of its abolition in 1972, The Republican Con-
stitution promulgated in that year dii in fact take over some of
the basic features and institutions of the ‘Soulbury Constitution’,
bearing evidence to the fact that the traditions and institutions
which were rooted in the past were not altogether deracinated
with the proclamation of the ‘Autochthonous Constitution’,

(1) An Outline of the Soulbury Constitution
The Legislative power, under this Constitution, was vested in
the Parliament which consisted of the King, the House of Rep-

1. The Bribery Commissioner v. Ranasinghe [1964], 2 W.L.R. 1301, at 1304:
66 N.L.R. 73, at 74 (per Lord Pearce), |

2. See generally 5. A, de Smith, The New Commonwealth and Its Constilutions,
{1964}, Chapter 3.

3. Ceylon, Report of the Commission on Constitutional Reform, 1945, Cmd. 6677.
Epilogue p. 109.
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resentatives and the Senate.* The executive power which was
vested in the King was to be exercised by the Governor-General
in accordance with the provisions of the Constitution.5 Since
the Governor-General representing the King was only the nominal
Head of State, the executive power was in fact exercised by the
Cabinet of Ministers.® The Constitution didnotcreate a new
system of courts, nor did it make any express mention of the
existence. of judicial power. Certain matters relating to the
appointment, tenure and remuneration of judicial officers were,

%

however, set out in a separate part of the Constitution.?

The TLower House, the House of Representatives, consisted of
clected members as well as nominated members.2 The Upper.
House, the Senate,® on the other hand, was not a representative
body. Its memberswere either elected by the House of Represent-
atives or nominated by the Governor-General, and the Senate
was intended as a permanent body in the sense that its life was
unaflected by any dissolution of the House of Representatives.10

As regards the procedure for enacting laws, it was provided
that a Bill had to be passed by both Houses!! except in specified
circumstances where a Bill which had not been approved by the
Senate could nevertheless be passed by the House of Represent-
atives alone.’2 A Bill passed either by both Houses or, where
permitted, by the House of Representatives alone became a law
when the Governor-General on behalf of the King assented to
it.1s : o

In order to sustain a continuous link between the two Houses it
was provided that not less than two Ministers, including the
Minister of Justice, and not less than two of the Parliamentary
Secretaries should be appointed from the Senate.lt

The Governor-General who was appointed by His Majesty
was required to exercise all powers, authorities and functions
vestedin him ‘as far asmay bein accordance with the constitutional
conventions applicable to the exercise of similar powers, authorities
and functions vested in His Majesty’.’® This provision enabled
the Governor-General to act at variance with the conventions
which are rooted in the British constitutional structure and thereby

4. The Geylon (Constitution) Order in Council, 1946, secs., 29 (1) and 7.
5. Ihid., sec. 45.
6. Ihid., sec. 46.
7. Part VI.
8. Ibid., sec. 11. y
9. See generally Sir Ivor Jennings, The Constitution of Ceylon (2nd ed. 1951)
p. 78-86. b bk i
10: Jid, sec. 8(1) and (2). '
11. Sec. 32.
12. Secs. 33 and 34.
13. Sec. 36.
14. Scc. 48.

15. Sec. 4(2)
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meet novel situations which had no parallel in England.® No
act or omission on the part of the Governor-General was justiciable
on the ground that he had not complied with the provisions of
section 4(2).17 As indicated above, the executive power was in
fact exercised by the Cabinet of Ministers collectively responsible
to Parliament.’® Section 49(2) ensured that only a member
of either House could become a Minister.

A separate part of the Constitution, Part 1V, was devoted to
the mode of delimitation of electoral districts based on the strict
territorial principle modified, however, in favour of the minori-
ties.’? The election law of Ceylon?® which was founded on
adult universal suffrage did not form part of the Constitution,?!

Being a ‘Westminster Model Constifution’, it established a
Judicial Service Commission?? and a Public Service Clommission,23
The modelling of the constitutional structure on the British pattern
was completed when Parliament was empowered to make
provision for powers and privileges of the two Houses of Parliament
provided that they did not exceed those enjoyed or held by the
Commons House of Parliament of the United Kingdom or of its
members.2*  An Act was, in fact, passed soon afterwards, based
to a great extent on the English practice.2® The Standing Orders
of the House of Representatives faithfully reproduced their
counterpart in England.

Having outlined the structure of the Constitution it remains to
examine the sovereignty or the legislative supremacy of
Parliament and then the position of the judiciary under the
Constitution, leading to a discussion on how the Judiciary assumed
the power of judicial review of legislation.

(2) The Sovereignty of Parliament
The starting point for this discussion is section 29 of the Con-
stitution: :
29. (1) Subject to the provisions of this Order, Parlia-
ment shall have power to make laws for the peace, order
and good government of the Tsland,

16. See B.A. de Smith, The New Commonicealth and 1ts Constifutions, (1964}, pp.
83-84; A. J. Wilson, “The Governor-General and the Twe Dissolutions of
Patliament, 5 December 1959 and 23 April 1960°, 3 Ceylon Journal of
Historical and Social Studies 187 (1960} ; L. J. M. Cooray ‘Operation of
Conventions in the Constitutional History of Ceylon’, 1 Modern Ceylon
Studies 1-42 (1970},

17. Proviso to sec. 4(2).

18. Sec. 46(1).

19.  Sir Ivor Jennings, The Constitution of Geylon, (2nd. ed. 1951), p. 209.

20. The Ceylon (Parliamentary Elcctions) Amendment Act, No. 19 of 1948,
as amended by Act No. 48 of 1949,

21. Tambich v Kulasingham (1949) 50 N.L.R. 25, at p. 33.

22. Sec. 53, A detailed discussion follows shortly.

23. Part VII. st { e

24. Sec, 27.

25. Parliamentary Powers and Privileges Act, No. 21 of 1953, L.E.C. cap. 383.
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(2) No such law shall—

(a) prohibit or restrict the free exercise of any
religion; or

(b} make persons of any community or religion
liable to disabilities or restrictions to which
persons of other communities or religions
are not made liable; or

(c) confer on persons of any community or
religion any privilege or advantage which
is not conferred on persons of other com-
munities or religions; or

(d) alter the consitution of any religious body
except with the consent of the governing
authority of that body.

Provided that, in any case where a
religious body is incorporated by law, no
such alteration shall be made except at
the request of the governing authority of
that body.

(3) Any law made in contravention of subsection (2)
of this section shall, to the extent of such contravention,
be void.

(4) In the exercise of its powers under this <ection,
Parliament may amend or repeal any of the provisions
of this Order, or of any other Order of His Majesty in
Clouncil in its application to the Island.

Provided that no Bill for the amendment or repeal of
any of the provisions of this Order shall be presented for
the Royal Assent unless it has endorsed on it a certificate
under the hand of the Speaker that the number of votes
cast in favour thereof in the House of Representatives
amounted to not less than two thirds of the whole number
of members of the House (including those not present}.

Every certificate of the Speaker under this subsection

shall be gonclusive for all purposes and shall not be
questioned in any court of law.

The phrase ‘peace, order and good government’ used in section
(1), far from being a description of the purposes for which
legislation may be enacted,? connotcs authority ‘as plenary and
ample as the Imperial Patrliament in the plenitude of its power
It has been judicially recognized that this phrase
conferred unlimited power on the Parliament in Ceylon, and that
y limitations on that were to be found in any constitutional

26. See L. J. M. Cooray, Reflections, p. 62.
27. Hodge v. The Queen (1883), 2 A. G, 117.
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provision other than section 29(1) itself,28 It has rightly been
pointed out that the power conferred by this subsection on the
Parliament was not mere legislative power in a technical sense.?%

Subsection (2) which sought to protect the interests of minority
communities, but which failed to protect individuals against
discrimination,®® has been regarded as an entrenched provision
by C. F. Amerasinghe in his pioneering work3 The obiter
dictum of Lord Pearce in The Bribery Commissioner v. Ranasinghe 32
that the ‘entrenched religious and racial matters, which shall not
be the subject of legislation . . . represent the solemn balance of
rights between the citizens of Ceylon, the fundamental conditions
on which infer se they accepted the Constitution; and [that] these
are therefore unalterahle under the Constitution’, and the obiter
dictum of Viscount Radcliffe in Ibbralebbe v. The Queen’s that the
power conferred on Parliament by section 29 (1) was ‘subject
to certain protective reservations for the exercise of religion and
the freedom of religious bodies’, seem to support the contention
that section 29(2) was unalterable. However, Jennings* and
Marshall®® held a contrary view. The uncertainty which pre-
vailed regarding the nature of the prohibition couched in section
29(2) undoubtedly contributed to the inclination towards the
replacement of the Constitution completely.3

No statute has been declared invalid on the ground that it was
inconsistent with section 29(2),57 In Kodeeswaran v. The Atforney-
General® the Privy Council reversed the decision of the Supreme
Court that a public servant could not sue the Crown for arrears
of payment, and sent the case back to the Supreme Court to
decide whether the Official Language Act3 was inconsistent with
section 29(2). The Supreme Court was relieved from the task
of pronouncing upon the validity of this Act with the enactment
of the Republican Constitution which declared that courts

28. lbbralebbe v. The Queen (1963) 65 N.L.R. 433at p-443; [1964] 1 AIl E. R,
251, at p. 260,

29. G. F. Amerasinghe, ‘Sovereignty of Parliament Revised’, | The Colombo
Law Review 91 (1969).

30. See Mudanayake v. Sivagnanasundaram (1951) 53N.L.R. 25, at pp. 30 and 444

31. C. F. Amerasinghe, The Doctrines of Sovercignly and Separation of Powers in
the Law of Ceylon (Colombo, 1970), pp. 53-56.

32. (1964) 66 N.I.R. 73 at p. 78.

33. (1963) 65 N.L.R. 433 at p. 443.

34. Sir Ivor Jennings, ap. ¢it., at pp. 23 and 64.

35, Gcoff;cy Marshall, Parliamentary Sovereisnty in the Commonwealth (1957)
pp. 127, 128.

36. See the Ceylon, Hansard August 16, 1969, col., 108; M. L. Marasinghe,
‘Geylon—A Conflict of Constitutions’, 20 LC.L.Q. (1971}, pp. 645-74.

37. See for unsuccessful attempts: Kodaban Pillai v. Mudanayake (1953) 54
N.L.R. 433 and Sundaralingam v. L. P. Kankasaniturai (1971) 74 N.L.R.
457; [1971] A. C. 370.

38. (1969) 72 N.L.R. 337.

39. Act No. 33 of 1956, (L.E.C., Supplement, Vol. 2, 1967),
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did not have the power to question the validity of any laws in
existence.at the time of adopting the Republican Constitution.*
- Subsection (3] declared that any law inconsistent with sub-
section (2) was void; therc was the absence of any provision which
declared. that laws which were inconsistent with any other Con-
stitutional provision were void.Al Courts, however, assumed-that
this was the position, The procedure for amending or repealing
the provisions of the Constitution was prescribed in subseciton (4).

A reading of section 29 indicates that the Parliament of Ceylon
‘had the power to pass any Act with a simple majority in the House
of Representatives as provided in section 18, except when an Act
amounted to an amendment of any Constitutional provision;
there was the likelihood of section 29(2) being held to be a sub-
stantial limitation and thus beyond alteration by Parliament
even acting under section 29(4),

The powers possessed by the Ceylon Parliament, then, are not
comparable to those attributed to the Parliament of the United
Kingdom. Jennings remarked that the Ceylon Parliament was
not a sovereign legislature in the commonly used sense of having
‘compleie and unlimited legislative power’.# That the Ceylon
Parliament was not soversign in the sense in which the British
Parliament is sovereign has been recognized.

Sinnatamby, J., in P. 8. Bus Company v. C. T. B. rightly observed
that 4

unlike the British Parliament the legislative bodies in the
various dominions are creatures of statute. They are
bound by the provisions of the Acts or Orders-in-Clouncil
by which they were creaied and they cannot act in con-
travention of those provisions.

These opinions suggest that the Ceylon Parliament was not
sovereign because it could not make or unmake any law by a
‘bare majority unlike the British Parliament. On the other hand,
Lord Pearce in Livanage v. The Queen®® noted that the Parliament
of Ceylon had ‘the full legislative power of a sovereign independent
‘state’. It has been pointed out that this merely meant that Ceylon
was a Sovereign Statc before international law.® 1t was said
in Kodakkan Pillai v. Mudanayake’ that the case hefore the Privy

40. The Constitution of Sri Lanka, 1572, Secs, 12(1) 48(2) and specially 18(3}.

41. See infra p. 117.

42. Jennings, ap. cit., pp. 64-05.

43, P. 8. Bus Co., v. €. T. B. (1958) 61 N.L.R. 491, at p_494, (per Sinnatarby,
J.), and The Queen v. Liyanage (1962) 64 N.L.R. 313, at p. 350, (per T. 5.
Fernando, I.).

44, (1958) 61 N.L.R. 491 at p. 493.

45, (1965) 68 N.I.R. 265 at p. 280; [1966] 1 All E. R. 650, at p. 657.

46. Sce Amerasinghe, Separation., p. 12.

47. (1953) 54 N.L.R. 433 at p. 439.
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Council involved ‘a construction of a constitutional limitation
upon the general sovereign power of the Ceylon legislature to
legislate for peace, order and good government’. This seems to
suggest that the Parliament of Ceylon enjoyed legislative
supremacy in the sense that it had no rival legislative authority.

It is apparent that although the Parliament of Ceylon was not
sovercign in the sense that it did not enjoy all the powers attributed
to the British Parliament, it was not a subordinate legislature in
any sense.*® On the other hand, it has been suggested that the
concept of ‘sovereignty of Parliament’, which is peculiar to English
Constitutional law, was irrelevant in Ceylon, especially because
the Ceylon Constitution did not refer to the concept. The proper
question to ask was, what were the powers of Parliament under
the Ceylon Constitution?49

At all events the primary distinction between the respective
powers of the Parliaments of Britain and Ceylon seems to be the
existence of the power of judicial review of legislation in Ceylon.
It has been alleged that in the United States of America there
exists a judicial supremacy’ as opposed to the ‘supremacy of the
legislature’. How the judiciary assumed the power of judicial
review of legislation will be discussed shortly.

(3) The Judiciary
Separate provision relating to the Judges of the Supreme Court
and other judicial officers was made in Part vr.

The Judges of the Supreme Court were to be appointed by the
Governor-General to hold judicial office during good behaviour,
and to be removable only by the Governor-General on an address
of the Senate and the House of Representatives.®® The age of
retirement of Judges of the Supreme Court was sixty two years,>!
but the Governor-General could permit a Judge who had reached
the age of retirement to continue in office for a period not exceed-
ing twelve months.®2 The salary of a Supreme Court Judge
could not be diminished during his term of office.? - ' ;

The appointment, transfer, dismissal and disciplinary control
of judicial officers other than Judges of the Supreme Court was
vested in the Judicial Service Commission,* which was to
consist of the Chief Justice, a Judge of the Supreme Court, and
one other person who was or who had been a Judge of the Supreme
Court.®® Every member of the Commission, except the Chief

48. See Amerasinghe, Separation., p. 16.

49. L. J. M. Cooray, Reflections., p. 72,

30. The Ceylon (Constitution) Order in Council, 1946, sec. 52(1) and (2).
51. Sec. 52(3).

52. Proviso to section 52(3)

53. Sec. 52(6).

54. Sec. 55(1).

55. Sec. 53(1).
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Justice who was ex-officio the Chairman, was appointed for a
period of five years and was cligible for reappointment.® The
Governor-General had the power to remove any member of the
Commission for cause assigned.” Any salary or allowance
paid to a member could not be diminished during his term of
office.5

The integrity and impartiality of the Judicial Service Com-
mission was sought to be safeguarded when the Constituiion
declared it an offence to influence or attempt to influence any
decision of the Commission or of any member of the Commission,5®

It has been judicially held that the foregoing provisions evinced
an intention that judicial functions should be discharged by
persons whose independence and impartiality had properly been
ensured by the Constitution,6?

It has been alleged that the constitutional provisions relating
to the judiciary were amenable to abuse by the executive.fl
However, it is to the credit of the judges of Ceylon that it has
been recognized that the Supreme Court in particular has main-
tained a proud tradition of judicial independence.5?

(4) ‘Sovereignty of Parliament’ v. ‘Judicial Supremacy’

The sovercignty or the legislative supremacy of the United
Kingdom Parliament is best represented by its immunity from
judicial inquiry. As recent as in 1974, the House of Lords
reiterated the cardinal principle of English constitutional law
that the courts in England have no power to declare enacted law
invalid 62 Lord Denning had, in the Court of Appeal,#* expressed
the opinion that if the Court was satisfied that a private Bill had
been improperly obtained it was the duty of the Court to report
that finding to the Parliament so that the matter could be put
right. This, Lord Denning thought, was acting in aid of Parlia-
ment and, as he wished to add, in aid of justice.85 The House
of Lords disapproved of this opinion and held that it did not lie

56. Sec. 53(3).
57. Sec. 53(4).
58. Bec. 53(6).
59. Sec. 56.

60. See Liyanage v. The Queen [1966] 1 All E. R. 650 at p. 658; (1965) 68
N.L.R. 263, at p. 282, per Lord Pearce,

61. See e.g., J. A. L. Cooray, ‘The Supreme Court of Ceylon’, The Journal
of the International Commission of Jurists (1968).

62. See L. J. M. Cooray, Reflections., p. 105 and The Debates of the House
of Representatives, 29 August, 1969, column 115.

63. British Ratlway Board v. Pickin 71974] 1 All E. R. 609, at p. 627, per Lord
Simon of Glaisdale.

64. [1972] 3 All E. R. 923 (C.A.) at p. 928.

65. See the House of Lords decision at p. 6§19 where Lord Morris of Borth-Y-
Gest said- When an enactment is passed there is finality unless and until it
is amended by Parliament. In the courts there may be arguments as
to the correct interpretation of the epactment; there must be none as
to whether it should be in the statute book at all'.
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in the province of the judiciary even to express such an opinion
as was in the contemplation of Lord Denning.56

In fact, a judicial decision which declares an Act of Parliament
invalid owing to an inconsistency with a fundamental principle
of English constitutional law is futile because, the United Kingdom
Parliament may at will reverse any unpalatable judicial decision
by a simple majority in the House of Commons,

The position in a country which has a written constitution
containing procedural or absolute limitations is different. Wheare
explains the position quite clearly:

It is the function of the judges to decide what the law is,
in disputed cases. A Constitution is part of the law and
it therefore falls within the purview of the judges. More-
over it may happen that there appears to he some con-
flict between the Constitution and some other rule of law
or some action, whether by the legislature or of the
executive, If the judges are to decide what the law is
in such a case, they must determine the mecaning not
only of the rule of ordinary law but also of the law of the
Constitution. And if, in terms, a Constitution imposes
restrictions upon the powers of the institutions it sets up,
then the Courts must decide whether their actions trans-
gress those restrictions, and in doing so, the judges must
say what the Constitution means. 57

Unlike the U.K., Parliament, the legislature of a country which
has a “Controlled Constitution's® cannot disregard with impunity
a judicial decision which declares a statute unconstitutional,

From the above discussion it appears that judicial review of
legislation is effective only in a country which has a constitution
which is the paramount law, in the sense that a law which trans-
gresses a constitutional provision is wholly void or can only be
passed in a special way. Some Constitutions expressly confer the
power of judicial review on the courts,5¢

That the Ceylon Constitution was the paramount law was
assumed by the courts in the absence of an express provision,?®
Section 29(2) of the Congtitution declared that any law inconsistent
with section 29(2) was void. Section 29(4) merely declared, on
the other hand, that any constitutional provision can be amended
by a two thirds majority. Accordingly it was argued in Ranasinghe
66. Ihid.

67. K. C. Wheare, Modern Constitutions (1951), p. 146.

68. In the words of Lord Birkenhead in MiCawley v. The King (1920) A. C.
691, at p. 703 a controlled constitution is cne in which the constitution
makers *have ‘treated obstacles of varying difficulty in the path of those
who would lay rash hands upon the ark, the Constitution’.

69. See c.g.. Article 81 of the Constitution of Japan, 1946; Title VI +un-
constitutionality and Review” in the Constitution of the Republic of
Honduras, 1965; Section 131 (A) and 32(1) of the Constitution of India,

70. See e.g., The Queen v. Liyanage (1962) 64 N.L.R. 313 at p, 355.
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. The Bribery Gommissioner™ that an Act of Parliament could
properly be regarded as unconstitutional only if it transgresses the
limitations stated in section 29(2), since there was no provision
which rendered invalid statutes which infringed other constitu-
tional provisions. The Supreme Court, however, found a solution
in the term ‘amendment’: amendment may be either express or
implied, and accordingly a statute which does not expressly
purport to’amend the Constitution but is nevertheless inconsistent
with a constitutional provision is tantamount to an amendment
of that constitutional provigion by implication,”? The position
then is that, assuming that section 29(2) did not contain sub-
stantive limitations, the Parliament of Cevlon could pass a
law inconsistent with any constitutional provision or amend the
Clonstitution provided that it adhered to the procedure prescribed
in section 29(4).

Once the courts agreed that the Constitution of Ceylon was the
paramount or fundamental law which took precedence over
all other laws, judicial review of legislation which results from the
traditional function of the courts, namely the interpretation of
statutes, naturally followed, In fact, as Wynes has pointed out,
invalidation of statutes is a natural incident of litigation :73

In strict legal theory the judgment of the court does no
more than decide inter partes and the statute remains as
a subsisting law; in so far as the Court has refused to en-
force it, because it is in conflict with the Constitution
and it is assumed that the decision will be followed if
subsequent proceedings under it are brought, the practical
result is that the law becomes a dead letter.

The historical origins of judicial review in the Commonwealth
countries seem to reduce to the fact that the Privy Council origi-
nally exercised that power in relation to the overseas empire, just
as it did in relation to the thirfeen American colonies before 1776,
it has been said,”* The essential premise on which the Privy
Council proceeded was, as McWhinney rightly points out, that
the colonial legislatures were subordinate legislative bodies
vig-a-vis the United Kingdom Parliament, and that their enact-
ments were therefore subject to review by the couris on the same
basis as, for example, regulations passed by local government
authorities within the United Kingdom.

That the Ceylon Constitution took precedence over all other
laws, that it is the function of the courts to decide what the law is
in disputed cases, that this function included that of determining

71, (1962) 64 N-L.R. 449.

72. 1lhid., at p. 453, See also foot note 72 on page 88, .

73. W. A, Wynes, Legislative Executive and Judicial Powers in Australia (5th ed.
1976), p. 30.

74. E.McWhinney, Fudicial Review in the Englisk Speaking World {3rd ed. 1965),
pp: 13-14.
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any conflicts between the fundamental law and any other law,
and that there is precedent in the Privy Council itself for invalida-
ting the subordinate law in the event of a conflict with the higher
law, amply justify the assumption by the courts of Ceylon of
power of judicial review, The courts of Ceylon, however, did
not explain the basis for such assumption,

(5) Judicial Review of Legislation in Ceylon

It is notable that only those provisions relating to the judiciary
were successfully set up against the validity of Acts of Parliament
of Ceylon, though in a number of ¢ases statutes were unsuccessfully
challenged as being inconsistent with some other constitutional
provisions.” Tt is proposed to study the judicial role under the
Independence Constitution of Ceylon especially in relation to the
cases where statutes were impugned on the ground that they were
in conflict with the constitutional provisions relating to the judici-
ary,

The first series of successful cases came to be known as ‘the
Tribunal Cases’. These decisions were centred around section
55(1) which vested the power of appointing judicial officers in the
Judicial Service Commission. Having held that any person who
excrcised judicial power came within the definition of judicial
officer ,™ in each of the ‘Tribunal Cases’ the task of the court was
to determine whether the tribunal or the officer in question was
vested with judicial power. These cases will be discussed in the
next two chapters,

A serjous implication arising from the “Tribunal Cases’ was
that judicial power was vested exclusively in the judiciary, meaning
the ordinary courts of law and any validly constituted tribunals
or ‘special courts”.”  As a result, the principle that neither the
legislature nor the executive could exercise judicial power gained
Judicial recognition. Cases where the argument was raised that
the legislature or the executive exercised Judicial power are dis-
cussed in the seventh and the eighth chapters respectively.

These cases which principally dealt with the question whether
the legislature or the executive usurped the judicial power of the
State which was vested in the judiciary, including the “Tribunal
Cases’, are commonly known as the ¢ judical power cases’, The
last chapter briefly surveys the various aspects of the role played
by the judiciary in the judicial power cascs.

75. See for a cross section of such cases H. L. de Silva, ‘Some Reflections on
the Interpretation of the Constitution of Ceylon and its Amendment’,
The journal of @eylon Law, Vol. 1 No. 2 (Dec. 1970), fn. 15 p. 236.

76. Subject, of course, to the second requirement that such judicial officer
held a ‘paid’ judicial office.

77. The term ‘special courts’ seems capable of representing those judicial
tribunals which do not come within the definition of ‘ordinary courts
of law’ as constituted by the Courts Ordinance, No. 1 of 1889. Sece
Nadaraja, Legal System., p. 119.




Chapter 5
THE JUDICIARY AND SPECIAL TRIBUNALS—PART I

A common feature of contemporary states has been the growth
of systems of administrative tribunals. Making a deviation from
the traditional theory that the legislative, executive and judicial
functions of the State ought to be allocated to the three main
organs of government so as to ensure a strict separation of powers,
many countries of the world have readily accepted that it is
inevitable in the interest of justice and expediency that specialized
agencies should be created in various fields of activity, even if it
means a denial of the jurisdiction that was previously enjoyed
by ordinary courts of law: in fact many of these tribunals came
to be known as ‘special courts’.

This universal trend has had its impact in Sri Tanka too.
Many statutes have or had the effect of conferring diverse powers,
such as dispute-settlement, imposition of penalties and punishment
for committing an offence, on administrative officers or tribunals,
In a remarkably high number of Ceylon cases popularly known
as the ‘Tribunal Cases’ the argument was raised that administrative
tribunals could not consistently with the Independence Con-
stitution of Ceylon exercise judicial powers.

As has been already mentioned,! this argument was founded
on the premise that judicial officers, meaning those who cxercised
judicial power as against purely arbitral or administrative func-
tions, were governed by the provisions of the Constitution relating
to the judiciary, and that accordingly it was unconstitutional to
vest judicial powers in any person not governed by those provisions.

‘Whether a particular tribunal was governed by the constitutional
provisions relating to the judiciary depended on the answers
given to two basic questions:

(i) Were those provisions applicable to the judges of the
ordinary courts of law only or to a wider category
of persons who, by the application of some criteria,
could be regarded as “udicial officers’ within the
meaning of section 52(1) of the Constitution?

(i1) Didthe tribunal in question exercise judicial power’,
so that membership of it had to be regarded as a
Yudicial office’?

Tt is proposed to examine first the meaning accorded to the
term ‘judicial officer’ by the courts, followed by an examination
of a number of relevant statutes with reference to the case law in

1. See supra Chapter 4, Part (3).
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order to understand the meaning and content atiributed to
Yudicial power’ by the courts.

The Meaning of the Term ‘Judicial Officer’

The Constitution in Part VI made provision in respect of the
Judges of the Supreme Court and other 4udicial officers’. Section
55(1) read: “The appointment, transfer, dismissal and disciplinary
control of judicial officers is hereby vested in the Judicial Service
Commission’, Section 55(5) declared that udicial officer’ meant
‘the holder of any judicial office’. Subsection (1) of section 3,
the interpretation section, stated that judicial office means
any paid judicial office’, Thus the only assistance derived from
the Constitution in elucidating the meaning of ‘judicial officer” is
that any person who held a paid judicial office was to be considered
a judicial officer within the meaning of the relevant provisions,
It appears from these provisions that there are two requirements
in order to regard any oflicer as a judicial officer; (a) he must hold
a judicial office and (b) that office must be a paid judicial office,

The second, and the less important, requirement may be dis-
posed of first. The requirement seems to be that the officer
should be paid for holding a judicial and not some other office,
In determining whether a person is paid for a judicial oflice what

is decisive is the nature, and not necessarily the designation, of
office.

In Ranasinghe v. The Bribery Commissioner2 H. N. G, Fernando, J-
took the case of a hypothetical statute which provided that ‘in
specified circumstances Crown Counsel could function as Magis-
trates. ‘When a Crown Counsel functions as a Magistrate under
this statute for a period of time, and continues to draw the salary
he usually receives as a Crown Counsel, he is, nevertheless, paid
for such period for holding the office of a Magistrate. Here,
as H. N. G. Fernando, J., pointed out, although his appointment
by name is as a Crown Counsel, whenever he performs the function
of a Magistrate it is by office that of a judicial officer. The learned
Jjudge cited this example to controvert the argument raised on
behalfof the Crown that the office created by the Bribery (Amend-
ment) Act was merely the office of membership of the panel.
The argument was that the Governor-General appointed a panel
which as such did not exercise judicial power; charges of bribery
were tried by Bribery Tribunals constituted out of the panel.3
In so far as the panel as such did not conduct any proceedings,
the argument went, it was immaterial that a Bribery Tribunal
whose members were drawn from the panel excreised judicial
power. Thus, although the membership of the panel could be
regarded as a paid office it could not be regarded as a paid judictal
gffice. The learned judge unhesitatingly rejected this line of

2. §1962) 64 N.L.R. 449, at p. 451.
3. See the discussion on the Bribery Tribunals, infra pp- 80-82.
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argument on the basis that when a member of such panel sat on
a Bribery Tribunal he drew his salary for discharging the duties
of the Tribunal, which was a judicial office; he drew attention to
the cardinal principle of constitutional law that ‘you cannot do
indirectly which you cannot do directly’.# The view held by
H. N. G. Fernando, J., was approved by the Privy Council on.
appeal in The Bribery Commissioner v. Ranasinghe’ and by the
Supreme Clourt in Walker v. Fry.®

In Gunaseela v, Udugama, H. N. G. Fernando, S, P. J., came to
the conclusion that membership of a Court Martial is not a judicial
office:7

[I]t is a body consisting of Service Officers convened ad-
hoc for trial of particular cases, and the duty to serve as a
member of such a Court is only one of the several kinds of
duties which a Service Officer can under the relevant
statutes be called upon to perform. The office which
entitles an Army officer to pay and other emoluments is
his substantive office in the Army, and service as a
member of a Court Martial is no more the basis of his
entitlement to pay and emoluments than is his service
in any other duty which the Army Act requires him
to perform.

The distinction between a Bribery Tribunal and a Court Martial
in respect of what is a paid judicial oflice seems to be that members
of the panel under the Bribery Act had only one duty; namely to
sit on a Tribunal when called upon to do so, whereas it was merely
one of several duties of Service Officers to serve as a member of a
Court Martial,

The views expressed by H. N. G. Fernando, S. P. J., in Gunaseela
v. Udugama are in keeping with what he said in Walker v. Fry:8

Section 55 of the Constitution. . .failed to preclude the
possibility of the entrustment of judicial power to some
authority bona fide established for administrative purposes.
1f administrative officials, the majority of whose powers
and functions are administrative, are in addition entrusted
on the grounds of expediency with judicial power, there
would not in my opinion be conflict with Section 55. But
if, under cover of expediency, judicial powers are vested
in an officc administrative only in name, then the
principle that you cannot do indirectly that which
you cannot do directly will apply.

(1962) 64 N.L.R. 449, at p. 451.

(1964) 66 N.L.R. 73; [1964] 2 All E. R.. 785.
(1965) 68 N.L.R. 73, at p. 80 per Sansoni, C. J.
{1966} 69 N.L.R. 193, atp. 194, - - -
(1965) 68 N.L.R. 73, at p. 101.

o sianoh
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Courts Martial and Bribery Tribunals seem ‘to provide clear
examples of the principles enunciated in the above quoted passage.
' One other question remains: Could a person hold judicial office,
and not be subject to the provisions relating to the judiciary, if
that person received no payment at all? | H. N. G. Fernando,
8. P. J., in Walker v. Fry thought that if an Act ‘purperted to vest
Judicial power in a person who did not receive any emolument
the principle that you cannot do indirectly which you cannot do
directly should apply, to render such statute unconstitutional.?
‘This conclusion finds support in the fact that if the Constitution
required judicial officers to be appointed and controlled in a
particular manner such intention could not be negated by making
substantially different provision in respect of a class of persons who
would perform the fmctions generally ecntrusted to judicial
officers.1? ;

The primary requirement of holding a ‘judicial office’ may now
be examined. In its narrow meaning ‘judicial office’ refers to
ordinary courts of law which were in existence at the time of the
enactment of the Constitution. In fact, the Soulbury Com-
mission Report, on which the Constitution was largely modelled,
recommended that the appointment, promotion, transfer and
discipline of all District Judges, Magistrates, Commissioners of
Request and Presidents of Village Tribunals should be dealt with
by a Judicial Service Commission.lt The Ministers’ Draft,12 which
was followed by the Soulbury Clommission whenever possible,13
declared that the appointment to any judicial office (except
membership of Supreme Court) should be made by the Governor-
General on the advice of the Judicial Commission.

In Senadhira v. The Bribery Commissioner™ Sansoni, J., refused
to accept the narrow view that ‘judicial officer’ meant only the
judges of oridnary courts of law. Such a meaning would have
been the only acceptable one, if the court was confined to the
Soulbury Commission Report alone, Sansoni, 1., thought that
there were more weighty considerations than the Soulbury Report
which led him to conclude that ‘judicial officer' included all
persons who exercised judicial power. To hold otherwise, he
observed, would be to hold that ‘Parliament can establish new
courts with powers as great as, or even greater than, those possessed
by ordinary courts and devise a new method of appointing the
Judges who are to preside over them’.2® He reiterated the principle
that ‘whether persons were judges, whether Tribunals were courts,

9. lbid. i

10. See Amerasinghe, Separation., p. 152.

11. Paragraph 397 of the Report, Cmnd. 6677.

12. Sessional Paper XTV—1944. Section 68(3).

13. Paragraph 416 of the Soulbury Commission Report, Cmnd. 6677.
14. (1961) 63 N.L.R. 313.

15. (1961} 63 N.L.R. 313, at p. 320.
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and whether they exercised what is now called judicial power,
depended and depends on substance and not on mere name’®

That the phrase judicial officer was not limited to the judges
of the ordinary courts of law was reaffirmed by the Privy Council
in The Bribery Commissioner v. Ranasinghe, where Lord Pearce
rejecting the restricted interpretation, expressed the fear that:l?

if thdt argument were sound it might be open to the
executive to appoint whom they chose to sit on any
number of newly created tribunals which might deal
with various aspects of the jurisdiction of the ordinary
courts and thus, by eroding the courts, jurisdiction,
render section 55 valueless.

A similar sentiment has been expressed in the Jamaican case
of Hinds v. The Queen when Lord Diplock delivering the majority
decision of the Privy Council made the following observation:1&

A breach of a constitutional restriction is not excused by
the good intentions with which the legislative power has
been exceeded by the particular law. Ifconsistently with
the Constitution, it is permissible for Parliament to confer
the discretion to determine the length of custodial
sentences for criminal offences on a body composed as
the Review Board is, it would be equally permissible to
a less well-intentioned Parliament to confer the same
discretion on any other person or body of persons not
qualified to exercise judicial powers, and in this way, with-
out any amendment of the Constitution, to open the door
to the exercise of arbitrary power by the executive in the
whole field of criminal law,

The term ‘judicial officer® was given a wider meaning in the
Bribery Tribunal cases for the reasons underlined in the foregoing:
discussion, Thus section 55(1) of the Independence Constitution
of Cevlon which enjoined that judicial officers should be appointed
by the Judicial Service Commission was construed to be applicable
not only to judges of the ordinary courts of law but also to any
person who held a paid office involving judicial functions in the
main.

Tambiah, J., in Walker v. Fry!9 did not agree with the position
taken by the courts that any person who performed any judicial
function solely or in addition to his executive functions should be

16. Waterside Workers’ Federation of Austratia v. Alexander (1918) 25 G.L.R, 4345
at p. 451.

17. (1964) 66 N.L.R. 73, at p. 76; [1964]1 2 All E. R. 785, at p. 785.

18. [1976] 1 Al E. R. 353 at p. 370 ad. fin. Also ef. Liyanage v. Queen [1966]
1 AL E. R. 650 atp. 660; (1965) 68 N.L.R. 265 at p. 285 (per Lord Pearce}
cited infra p. 293.

19. (196¢) 68 N.L.R. 73.
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appointed by the Judicial Service Commission. The learned
Jjudge pointed out that at the time the Ceylon (Constitution)
Order in Council, 1946, came into operation, there existed certain
statutes which conferred judicial powers on particular administra~
tive officers or tribunals. Such administrative officers or tribunals
were not considered to be judicial bodies, since their functions
were overwhelmingly administrative. In order to leave out such
administrative officers and tribunals from the scope of section
55(1) it was necessary, in the view of Tambiah, J., to construe that
section 1n a strict manner,

Tambiah, J., was of the opinion that their Lordships did not,
in The Bribery Commissioner v. Ranasinghe,?® decide that the judicial
power of the State was vested exclusively in the judiciary. - This
‘was a further reason why it should not be laid down that any
person who exercised judicial power came within the ambit of
section 55(1) which regulated the manner of appointment,
transfer and disciplinary control of judicial officers other than
Judges of the Supreme Court. It is respectfully submitted that
in the light of Liyanage v. The Queen, where the Privy Council
authoritatively laid down that there existed in the Constitution
of Ceylon a separation of powers and that as a result judicial

power was vested exclusively in the judiciary, the view of Tambiah
J.; is untenable,

In place of the generally accepted construction placed on
section 55(1), Tambiah, J., suggested that judicial office meant
the office held by judges of the courts of law thatwere in existence
at the time the Constitution came into force, or the offices which
might be held by those who presided or heard cases in analogous
courts or courts performing similar functions.

Whether a tribunal is analogous to a court of law is one of the
tests applied in determining whether it exercises judicial power.
A tribunal which does not resemble a court of law may be regarded
as a repository of judicial power in certain circumstances. Thus
the fact that a tribunal is not analogous to a court of law does not
by itself make it a non-judicial body. On the other hand, if it
were accepted that section 55(1) applied only to courts of law
and analogous bodies, the legislature could confer judicial powers
-on administrative tribunal as long as they did not resemble a court
of law and thereby defeat the spirit of the constitutional provisions
relating to the judiciary, namely that judicial functions should
be performed only by persons whose independence and integrity
had been secured by the special provisions contained in the Con-
stitution. In order to prevent such a result the sirict construction
advocated by Tambiah, J., had to give way to the wider inter-
pretation that gained general acceptance in the Bribery Tribunal

20. (1964) 66 N.L.R. 73; [1964] 2 All E. R. 785.
21. (1965) 68 N.L.R. 265; [1966] 1 All E. R. 650.
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cases. Moreover, the Privy Council decision in Livenage v. The
QOueen?® which was given soon after the judgment in Walker v.
Fry was delivered made the view expressed by Tambiah, J., all
the more untenable,

While there was general agreement, except for the minority
view of Tambiah, J., that section 55(1) applied to any officer who
exercised judicial power, unanimity was beyond reach as to what
constituted judicial power in given circumstances, nor was there
a universally applicable test to determine the nature and the
content of judicial power,

(1) The Bribery Tribunals

In the Bribery Tribunal cases the primary issue was whether a
Bribery Tribunal exercised judicial power when it inquired into
an alleged offence of bribery with a view to punishing any accused
who in its view had committed any such offence, In Senadhira v.
The Bribery Commussioner® and Don Anthony v. The Bribery Commissioner®
the Supreme Court without quashing the findings of guilt the
Tribunal had made against the accused persons merely set aside
the sentences imposed on them, whereas in Piyadasa v. The Bribery
Commissioner,” Ranasinghe v. The Bribery Commissioner®® and The
Bribery Commissioner v. Ranasinghe’® it was held that a Bribery
Tribunal exercised judicial power even at the stage of inquiring
into alleged offences and that as a result, a Bribery Tribunal could
not conduct any proceedings conmstenﬂy with the constitutional
provisions relating to the judiciary. A sixth case, Don Anthony
v. Gunasekera,”® was brought before the Supreme Court to bring
the decision in Don Anthony v. The Bribery Commissioner®® into line
with the Privy Council decision in The Bribery Commissioner v.
Ranasinghe® Here it is proposed to study only those paris of the
relevant judgments which dealt with the meaning of ‘“‘judicial

ower”’ 1n the context of Bribery Tribunals. A brief account
of the Bribery Act is called for before embarking on an examination:
of the case law.

(i) The Bribery Act
The Bribery Act of 1954 which was intended to provide for the

prevention and punishment of bribery?! enabled the Attorney-
General to indict before a court of law or arraign before one of the

22. Ibid,

23. (1961) 63 N.L.R. 313.
24 (1962) 64 N.L.R. 93.
25. (1962) 64 N.L.R. 385.
26. (1962) 64 N.L.R. 449.
27. (1964) 66 N.L.R. 73.
28. (1964) C.L.W. 84.

29. Supra note 24,
30. Supra note 27.
31. Long Title of Act No. 11 of 1954.
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Boards of Inquiry created by the Act any public servant against
whom, in the opinion of the Attorney-General, there was a
prima facie case of bribery.3* A Board of Inquiry was given the
power to decide whether an accused person was guilty at the end
of an inquiry;® a finding of guilt carried with it certain statutory
penalties which automatically intervened,*

The legislature was not unmindful of the fact that the Bribery
Act might be inconsistent with the Constitution for, the Act was
passed after complying with the procedure prescribed in section
29(4) of the Ceylon {Constitution) Order in Council for consiitu-
tional amendment. Section 2 declared that the provisions of
that Act were to be operative notwithstanding any inconsistency
with the Constitution as if they were contained in an Act properly
passed as an amendment of the Constitution.

Significant changes were introduced in 1958 with the enaciment
of the Bribery {(Amendment) Act, No.40 of 1958, which was passed,
unlike the original Act, as an ordinary statute. This Act brought
into being a new official known as the Bribery Commissioner who
was empowered to conduct investigatiens into allegations of
bribery.35 Il he was satisfied that there was a prima facie case of
the commission by any person of a bribery oflence as specified
in Part IT of the Act,% he should prosecute such person before a
Bribery Tribunal.37

The Act of 1958 made provision for the appointment by the
Governor-General of not less than 15 persons to a pancl from
which were constituted Bribery Tribunals whenever the need
arose,8

A Bribery Tribunal had the power to impose a sentence of
imprisonment not exceeding 7 years or a fine not exceeding Rs,
5000 or both.? The sentence of imprisonment was carried out,
as by a court, on warrants of commitment signed by the President
of the Bribery Tribunal addressed to the Fiscal of the Province
and the Superintendent of Prison.® A fine imposcd by a Bribery
Tribunal could be recovered by the Attorney-Gieneral on an

32. Act No. 11 of 1954, see. 5.

33. Ibid., sec. 66(1})

34. See sec. 29. Some such statutory penalties were disqualification for seven
years from being registered as a voter and disqualification from being em-
ployed as a public servant.

35, See section 4 of Act No. 40 of 1958.

36. These offences included offering a bribe to a judicial officer, a Member
of Parliament or to a public servant and soliciting or accepting a hribe
by such persons. . .

37. Section 5(1), &s amended by sec. 7 of Act No. 40 of 1958.

38. Scc. 24 of The Bribery Amendment Act, No. 40 of 1958.

39. BSecs. 14 to 23 of the original Act,

40. Sce sec. 17(1) of Act No. 40of 1958 which makes sec. 311 ofthe Criminal
Procedure Cade applicable. Also see Senadhira v. The Bribery Commissioner
(1961} 63 N.L.R, 313, at p. 316.
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application made to a District Court.? Section 68 enabled a

Bribery Tribunal to punish persons who committed a contempt

of its authority as a contempt of court, For this purpose it had

been given all the powers conferred on a court by section 57 of

gle G?urts Ordinance®? and Chapter 65 of the Givil Procedure
ode.%

Section 69 A of the Bribery Act as amended gave a convicted
person a right of appeal to the Supreme Court against a conviction
for any error in law or in fact. In the exercise of this power

, persons who had been convieted by Bribery Tribunals contested
the validity of the appointments made to Bribery Tribunals in
order to render such convictions null and void,

(if) The Case Law

In one or the other of the Bribery Tribunal cases the following
aspects relating to the validity of the conferment of judicial power
on Bribery Tribunals were considered:

(a) Did ‘judicial officer’ mean judges of ordinary courts
of law alone?

(b) Even if that term covered a wider category than
Jjudges in the ordinary sense, could a member of a
Bribery Tribunal be regarded as the holder of a
Jjudicial ‘office’, in that, he received payment as a
member of the panel and not as a member of a
Bribery Tribunal?

(c) Was it open for a person who attacked the validity
of a statute to exercise the right of appeal which
derived solely from that statute?

(d) Were the powers conferred on a Bribery Tribunal
judicial in nature?

Of these four aspects the first two have been discussed in the
first part of this chapter. The third, which was the preliminary
objection raised against the appellate jurisdiction of the Supreme
Court to pronounce upon the validity of the Bribery Act was
upheld in Don Anthony v. The Bribery Commissioner® but was dis-
missed in Piyadasa v. The Bribery Commissioner.”® In the first
relevant case, Senadhiva v. The Bribery Commissioner,® in order to
avoid the application of the preliminary objection the accused-
appellant contended that he was challenging the validity of only
those provisions which conferred penal powers on a Bribery
Tribunal. Accerdingly, the actual judgment itself was limited
to a pronouncement that although a Bribery Tribunal might

41. Sec. 28(2) of Act No. 11 of 1954.

42. Ordinance No. 1 of 1889 (L.E.C cap. 6). .
43. Ordinance No. 2 of 1889 (L.E.C. cap. 101},
A4, (1962) 64 N.L.R. 93. .

45. (1962 )64 N.L.R. 385.

46. (1961) 63 N.L.R. 313.
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validly find a person charged before it guilty of a bribery offence
any punishment imposed on him by the Tribunal had no legal
effect. Once the preliminary objection was overruled in Piyadasa’s
case both the Supreme Court and the Privy Council had no
hesitation in deciding that unless appointmenis to a Bribery
Tribunal were made by the Judicial Service Commission all
proceedings before a Bribery Tribunal would be tainted with
illegality.

Here we are concerned with the issue whether Bribery Tribunals
could be said to have been vested with judicial power.

In Senadhira v. The Bribery Commissioner®? Sansoni, J., conceded
that it was difficult to define the precise limits of judicial power' 48
There, however, existed certain judicial precedents which proved
useful in determining whether a Bribery Tribunal was vested
with Judicial powers.

Toronto Corporation v. York Corporation®® was one such precedent,
In that case the Privy Council had held that while the Municipal
Board constituted under the particular Act was primarily en-
trusted with administrative functions, it was also entrusted, by
certain provisions of the Act, with the jurisdiction and powers
of a Superior Court, such, as the power to set aside a contract and
impose new terms upon the parties to it. In regard to such
powers the Privy Council observed:5

Itis difficult to avoid the conclusion that, whatever be the
definition given to a Court of Justice, or judicial power,
the sections in question do purport to clothe the Board
with the functions of a Court, and to vest in it judicial
powers,

It must be noted here that the Privy Council in Toronto Corpora-
tion v. York Corporation regarded the Municipal Board as an
administrative body ‘in pith and substance’.®® Their Lordships
found nothing to suggest that the Board would not have been
granted its administrative powers without the addition of the
Judicial power complained of. Accordingly, such parts of the
Act as purported to vest in the Board the functions of a court
were severable and such parts alone were invalid.5?

Sansoni, J., in Senadhira v. The Bribery Commisstoner then referred
to the second relevant case, Attorney-General for Australia v. The
Quieen and the Boilermakers Society of Australia.83 The Privy Council
was called upon in that case to determine whether the Dominion

47, Ibid.
48, Ihid., at p. 318.
49. [1938] A.C. 415.
50. Ibid., at p. 427.
51. Ibid., at p. 426.
52. Ibid, at p. 427.
§3. [1957] A.C.. 288.
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Parliament of Australia could confer on one body of persons—
tribunal or court-arbitral and judicial functionis together. " Their
Lordships aflirmed the order of the High Court of Australia that
the Constitution of the Commonwealth of “Australia which -is
based on a separation of functions did not permit such a course,
Accordingly, it was held that the conferment of judicial powers,
such as powers to impose penalties for the breach of an order or
award, and to punish contempts of its authority, on the Court of
Conciliation and Arbitration—an essentially non-judicial body—
was inconsistent with the Constitution, Such provisions  as
purported to vest in the Court of Conciliation and Arbitration
Jjudicial power ‘cven to the extent of fining a citizen or depriving
him of his liberty’.* were held to be unconstitutional,

The third case relevant to the maltler before Sansoni, J-s in
Senadhira’s case was Waterside Workers' Federation of Australia v. o
W. Alexander Ltd.,s which had been cited with approval in
Attorney-General for Australia v, The Queen and Boilermakers’ Soctety of
Australia®® Isaacs, J., and Rich, J., in Waterside Workers, case
explained the difference between judicial and arbitral functions
in the following terms:5

Both of them rest for their ultimate validity and efficacy
on the legislative power. Both presuppose a dispute,
and a hearing or investigation, and a decision. But the
essential difference is that the judicial power is concerned
with the ascertainment, declaration and enforcement
of the rights and liabilities of the patties as they exist, or
are deemed to exist, at the moment proceedings are
instituted; whereas the function of the arbitral power in
relation to industrial disputes is to ascertain and declare,
but not enforce, what in the opinion of the arbitrator
ought to be the respective rights and liabilities of the
parties in relation to each other... The arbitral function
is ancillary to the legislative function, and provides the
factum upon which the law operates to create the right or
duty. The judicial function is an entirely separate branch,
and first ascertains whether the alleged right or duty
existsin law, and, if it finds it, then proceeds if neces-
sary to enforce the law.

Isaacs, J., and Rich, J., clearly emphasized that a judicial
decision enforced rights and duties which the existing law rec-
ognized. Barton, J., in the same case explained that the
power of enforcement was an essential part of judicial power,

54. Ibid., atp. 309.
« 55. (1918) 25 C.L.R. 434.

56. [1957] A.C. 288.

57. (1918) 25 C.L.R. 434, at p. 463-464.
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in that laws in themselves were of little force without bodies which
would enforce them. He added that:58

[wihether persons were judges, whether tribunals were
courts, and whether they exercised what is now called
Jjudicial power, depended and depends on substance and
not on mere name. Enforceable decision by an
authority constituted by law at the suit of a party sub-
mitting a case to it for decision is in character a judicial
function,

Drawing assistance from the three judicial decisions referred
to above, Sansoni, J., (with T. 5. Fernando, J., agreeing)
concluded that a Bribery Tribunal was required by the Bribery
(Amendment) Act to exercise arbitral functions in conducting
an inquiry into an alleged commission of an offence of bribery—an
inquiry which resulted in a finding whether-the accused person
had committed such offence. The authority of the Tribunal
to inflict punishment by way of a fine or a term of imprisonment
or both had the character of a judicial function. These punitive
powers were judicial for two reasons. Firstly, the Tribunal had
been given a power of enforcing its decisions by way of inflicting
punishment. Secondly, the power of imposing punishment
appertained exclusively to judicial power,

The Supreme Court in Senadhira’s case held accordingly that
the sentences entered by the Tribunal against the accused-appell-
ants were inoperative without prejudice to the validity of the
proceedings of the Tribunal up to the stage of pronouncing upoen
the guilt of the accused. Sansoni, J., did, however, entertain a
doubt whether the conferment of judicial power on a Bribery
Tribunal was proper:5

It is right that we should preserve as much of the will of
Parliament as possible: and so far as that will, as expressed
in a Statute, is not repugnant to the Constitution, we
should uphold those provisions which we consider not
to conflict with the Constitution. I see no objection to
the conferment of arbitral functions which involve the
investigation and pronouncement of a finding on
questions of fact, though I must conless that the manner
in which arbitral and judicial functions have been con-
ferred on Tribunals makes this a border-line case.

In Piyadasa v. The Bribery Commissioner,®® Tambiah, J., (with
Sri Skanda Rajah, J., agrecing) held that ‘enforcement’ was not
an indispensable ingredient of judicial power, drawing support
58. Ibid., atp. 451 ad. fin. ;

59. (1961) 63 N.L.R. 313, at p. 321.
60. (1962) 64 N.L.R, 385.
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from an Australian authority—Dr. Wynes.®! According to Dr.
Wynes 62

enforcement could not be a necessary atiribute of a court
exercising judicial power—for example the power-to
award execution might not belong to a tribunal yet, its
determinations might clearly amount to an exercise of
judicial power.

Tambiah, J., rightly pointed out that the power of enforcement
was not regarded as an essential element of judicial power in the
United States of America t0o.53

That the definition of the term ‘judicial power’ had caused much
difficulty was duly appreciated by Tambiah, .5 In order to
elucidate the meaning of ‘judicial powers’, the distinction drawn
in Alexander's Case between arbitral and judicial powers was referred
to. So was the definition given by Grifliths, C. J., in  Huddart,
Parker & Co. v. Moorhead. Griffiths, C, J., had said:5

I amof opinion that the words “judicial power™. . . mean
the power which every sovereign authority must of
necessity have to decide controversies between his
subjects, or between itself and its subjects, whether the
rights relate to life, liberty or property. The exercise of
this power does not begin until some tribunal which
has power to give a binding and authoritative decision
(whether subject to appeal or not} is called upon to
take action.

The essential elements of judicial power as appear from the
ahove mentioned authorities seem to be (a) settlement of a dispute
(b} with reference to existing legal rights and liabilities and (c)
with a view to pronouncing an authoritative or binding decision
(d) even where the tribunal has no power to enforce its
determination. Guided by these considerations Tambiah, J.,
held that a Bribery Tribunal which was required to ‘hear, try
and determine any prosecution for bribery made against any
person before the tribunal’ (see. 47(1) as amended by Act No. 40
of 1958) was conferred with judicial power. For, a Bribery
Tribunal, it seems, (a) inquired into a dispute between the State
{represented by the Bribery Commissioner) and the alleged
offender (b) with reference to definitions of bribery found in Part
11 of the Bribery Act of offences which were previously triable

61. W. A. Wynes, Legisiative, Executive and Fudicial Powers in Australia (2nd ed.),
cited at p. 392. ¢

62. op. cit., (5th ed.) at pp. 423-4. =

63. See Nashuille, Chaitanooga & St Louis Ratlway v. Wallace (1933) 288 U.S.
249: 77 L. ed. 730.

64. (1962) 64 N.L.R. 385, at p. 391.

65. (1909) 8 G.L.R. 330, at p. 357.
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in a court of law (c) in order to pronounce upon the guilt of the
accused which pronouncement was final and conclusive subject
only to the right of appeal. In view of the fact that (d) enforce-
ment was not an essential element of judicial power, even at the
stage of trying persons for bribery a Bribery Tribunal exercised
judicial power.

In Piyadasa v. The Bribery Commissioner not only the sentence
was set aside as in Senadhira v. The Bribery Commissioner, but the
whole of the proceedings before the Tribunal was declared null
and void.% In arriving at this conclusion the Supreme Court
paid due regard to the fact that the legislature had purported to
creatc a tribunal and had conferred upon it the judicial power
exercised by the Supreme Court and the inferior courts with the
result that the jurisdiction of the ordinary courts in regard to
bribery offences was greatly curtailed,

The validity of the decision in Piyadasa v. The Bribery Commissioner
was canvassed before another Bench of 2 Judges of the Supreme
Court in Ranasinghe v. The Bribery Commissioner.® H, N. G,
Fernando, J., (with L. B. de Silva, J., agreeing) had no hesitation
in subscribing to the opinion expressed by Tambiah, J., in Piyadasa
v. The Bribery Commussioner. The Privy Council on appeal in
The Bribery Commissioner v. Ranasinghe®® saw no occasion to detract
from Tambiah, J.’s decision in any manner. Since the arguments
before the Supreme Court and the Privy Council in Ranasinghe's
case were centred around certain other aspects relating to the
validity of the Bribery Amendment Act, there is no discussion
there on the content of judicial power,

By way of conclusion it may be said that in deciding that a
Bribery Tribunal was a judicial office the Supreme Court took
into account the following factors: (a) bribery was and continued
to be an offence triable in a court of law; (b) Bribery Tribunals
ousted the jurisdiction of the courts in respect of bribery offences
specified in the Bribery Act;® (c) inflicting a penalty and imposing
punishment are exclusively judicial powers; and (d) a Bribery
Tribunal was more akin to a court of law and had little re-
semblance to a fact finding commission,

(2} Quazi Courts

The first case to extend the principle enunciated in the ‘Bribery
Tribunal cases’ to other areas of statutory law was Failabdeen v.
Danina Umma™ (which was decided after Piyadasa v. The Bribery

66. (1962) 64 N.L.R. 385, at p. 395.

67. (1962) 64 N.L.R. 449,

68. é1964) 66 N.L.R. 73; [1964] 2 AIl E.R. 785.,

69. See e.g. Senadhira’s case (1961} 63 N.L.R. 313, at p. 320 ad. fin, where
Sansoni, J., said that ‘the Bribery Tribunals were courts set up in sub-
stitution for the established courts’. Sce also Piyadusa’s case (1962) 64
N.L.R.. 385, at p. 393.

70. (1962) 64 N.L.R. 419 (5.C.)
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Commissioner’t but before Ranasinghe v. The Bribery Commissioner.™
It was successfully argued in thal case that the appointment of
Quazis by the Minister was inconsistent with the Constitution.
In subscribing to that argument, the Supreme Court traced the
history of local legislation relating to the creation of the office of
Quazis and examined the powers and functions of Quazis.

The eartiest attempt to reduce into a statute the laws relating
to Muslim marriage and divorce was accomplished in 1806 with
the promulgation of the Muslim Code of that year. It was not
until 1929 that the law relating to Muslim marriage and divorce,
which was in a ‘very unsettled and complicated state’,” under-
went thorough revision.

The Ordinance No. 27 of 1929, among other changes, introduced
a system of Quazi courts to deal with gquestions of Muslim marriages
and divorces together with applications for the maintenance of
Muslim wives and children and other connected matters.

The provisions contained in this Ordinance, which. were re-
enacted in the Marriage and Divorce (Muslim) Act of 1951,™
give a Quazi the jurisdiction, among other things, to entertain
an application by a Muslim wife for a divorce™ and to adjudicate
on claims for the recovery of Mahr as well as for the maintenance
of wives and children.™

These powers had, prior to the Ordinance of 1929, been
exercised by ordinary courts of law, For instance, in R, v. Miskin
Ummat® the Supreme Court had held that a Muslim wife could
obtain a divorce, without the consent of her husband, only from
a couri of law. The court was not prepared to acquiesce in the
submission that a local practice had grown whereby a Muslim
wife could obtain a divorce from a Muslim priest in similar
circumstances. The Ordinance of 1929 had the effect of transfer-
ing such powers as were exercised by the courts relating to Muslim
marriage and divorce to the newly created Quazis.™

71. (1962) 64 N.L.R. 385 (5.C.)

72. (1962) 64 N.L.R. 449 (5.C.)

73. N. H. M. Cader moving that a committe of the Legislative Council be
appointed to consider and report on Muslim Law of marriages. Ceylon
Hansard, February 5, 1926, p. 140.

74. Act No. 13 of 1951, (L.E.C.) cap. 115.

75. Ibid., s. 28. .

76. Ibid.s. 47 (1) (a). "

77. Ibid., 5. 47(1) (b) and (c).

78. (1925) 26 N.L.R. 330.

79. Failabdeen v. Danina Umma, supra n. 70, at p. 423.
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In support of the conclusion that the power of a Quazi to order
a husband to pay maintenance to his wife and children involved
the exercise of judicial power, H. N. G. Fernando, J., observed
that prior to the enactment of the Ordinance of 1929,

...in exerciging it a magistrate was clearly exercising
Jjudicial power, for he had to administer the Common Law
under which a person had the liability to maintain the
wife and children; upon claims being made for mainte-
nance the Magistrate had to decide upon the validity of
alleged marriages and upon questions of paternity; and to
make enforceable orders; these are all matters involving
the excrcise of judicial power.s?

The above passage amply demonstrates that the powers con-
ferred or Quazis, previously enjoyed by courts of law, were powers
that properly fall within the range of ‘judicial functions’, It
may be noted here that section 48 of the Marriage and Divorce
(Muslim) Act of 1951 declared the jurisdiction exercisable by a
Qnuazi under section 47 exclusive. The Act, however, provided
for an appeal from the decision of a Quazi to the Board of Quaziss!
and a further appeal there from to the Supreme Court.s?

The following judicial observation lends support to the con-
clusion arrived at in Failgbdeen v. Danina Umma that Quazis
exercise judicial power:

In Islam all law was sacred, and the only person who
judicially administered it{apart from the Head of the State
itself) was the Kazi {or Kadi) who was a judge in the
fullest sense of the term, and the only judge whom the
law recognized.83

As regards the meaning of jjudicial power’, the Supreme Court
in Failabdeen v. Danina Umma was inclined to agree with the
judement of Tambiah, J., in Piyadasa v. The Bribery Commissiongrst
that the definition given in Huddart, Parker and Company Propristory
Ltd., v. Moorkead® was the most acceptable. That ‘enforcement’
was not an indispensable attribute of judicial power also was
approved of. H. N. G. Fernando, J., however, pointed out that
under the Marriage and Divorce (Muslim) Act the order of a
‘Quazi could be enforced as an order of a magistrate on application
to him.

Here, as in the case of Bribery Tribunals, the Supreme Court
was much influenced by the fact that a jurisdiction previously

80. [bid., atp. 423.7

81, Section 60.

82. Section 62.

83. R. Miskin Umma (1925) 26 N.L.R. 343, at p. 335, per Bertram, C. J.
84. (1962) 64 N.L.R. 385.

85. (1908) 8 C.L.R. 330, at p, 357, See p. 142. suprg
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enjoyed by ordinary courts of law had been conferred on an extra-
judicial tribunal whereby the jurisdiction of the courts was ousted.
On the application of this principle Quazis, undoubtedly, exercise
judicial power.

(3) Arbitration and Adjudication under the Industrial
Disputes Act

L%

The Iadusirial Disputes Act, No. 43 of 1950, introduced
mediation, conciliation and arbitration as methods of preventing
and expeditiously settling industrial disputes. It is the duty of
the Commissioner of Labour, under this Act, to endeavour to
settle industrial disputes by conciliation.®® He is also empowered
to refer an industrial dispute, with the consent of the parties to the
dispute, to an arbitrator or a District Court for arbitration.8” In
the event that conciliation fails and the parties to the dispute do
not consent to arbitration, the Minister has the power to refer
such dispute to an arbitrator or an Industrial Court for arbitration.s

Significant changes in this legislative scheme were effected by
the Industrial Disputes (Amendment) Act, No. 62 of 1957, This
Act created Labour Tribunals to which workmen could directly
apply in respect of termination of employment. Labour Tribunals
in addition took over the jurisdiciion previously exercised by
District Clourts as arbitrators under the original Act,®

In a series of cases the Industrial Disputes Act, as amended in
1957, came under attack on the basis that arbitrators, Industrial
Clouris and Labour Tribunals were in fact courts and that accord-
ingly the appointments to those bodies made otherwise than by
the Judicial Service Commission were inconsistent with the Con-
stitutional provisions which safegsuarded the independence of the
Judiciary.

Walker v. Fry® was decided by a Divisional Bench of five Judges
of the Supreme Court of Ceylon, and came before the Privy
Council as The Uniled Engineering Workers’ Union v. Devana-
yagam.9t These two decisions provide the leading judgments on
this question. In the Supreme Court it was held by a majority
of three Judges that Labour Tribunals were judicial bodies. On
appeal, the Privy Council laid down by a majority decision that
none of the institutions which were created by the Act was
intended as a judicial tribunal.

Tt is proposed to study the majority decision of the Supreme
Court in Walker v. Fry with the minority view expressed by the

26. The Industrial Disputes Act, No. 43 of 1950, sec. 3(1). 2

87. I[bid. By section 2 of Act No. 62 of 1957, the District Court was replaced
with a Labour Tribunal.

88. Ihid., sec. 4.

89. Act No. 62 of 1957, sec. 2.

90. (1966) 68 N.L.R. 73.

91. (1967) 69 N.L.R. 289.
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Privy Council on appeal. The dissenting judgment in Walker
v. Fry will then be discussed with the majority judgment in
Devanayagam’s case. 'This will provide an appropriate setting to
evaluate briefly the respective merits of the differing views.
First, the relevant statutory provisions must be outlined,

{i) An Outline of the Industrial Disputes Act

Arbitration proceedings, which may be voluntary or ccmpulsory,
are initiated either by the Commissioner of Labour or the Minister,
and not by any party to an industrial dispute. In conirast,
the amendments made in 1957 enable a workman to make an
application to a Labour Tribunal in respect of termination of
employment, 92

Provision relating to arbitration on reference may be studied
first. 'When an indusirial dispute is referred to an arbitrator it is
his duty to make all such inquiries as he may consider necessary,
hear such evidence as may be tendered by the parties to the dispute
and make such award as may appear to him just and equitable,

The award is then transmitted to the Commissioner of Labour
to be published in the Gazette.% Every award of an arbitrator
shall come into force on the date of the award, or any other
specified date not being earlier than the date on which the
industrial dispute to which the award relates first arose.% Such
an award has effect for a period specified in the award® or,
where no such period is specified, for an indefinite period.%
Provision is made in the Act, however, for any party to the award
to repudiate such award.®

Similar provision is made in relation to Industrial Courts®
except for the fact that an award of an Industrial Court cannot
be repudiated. Instead, any party to an award may apply to
the Minister to set aside, modify or vary it.1® Such application,
then, is referred by the Minister to an Industrial Court!®® which
may confirm, set aside, vary or modify such award.12

Every award made by an arbitrator and an Industrial Court
shall be binding on all the parties to the dispute (unless repudiated
by a party or set aside by an Industrial Court as the case may be),
and the terms of the award shall be implied in the contract of

92. See p. 149 supra.

93. The Industrial Disputes Act, sec. 17(1).
94. Ibid., sec. 18(1).

95, Sec. 18(2).

96. Sec. 18(3).
97. Sec, 18(4).
98. Sec. 27.

99. Secs. 24 to 27.

100. Sec. 27.

101. TIhid.

102. Sec. 28(1).
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employment between the employer(s) and the workman (men})
bound by the award.1% :

An arbitrator is either nominated by the parties to the disputel0s
or appointed by the Minister.2% An Industrial Court is constituted
by one person or three persons nominated by the Ministerl%s
out of a panel of five persons appointed by the Governor-General.107

The amending Act of 1957 added a new Part IV A which deals
with matters relating to the powers and functions of Labour
Tribunals when inquiring into applications made to it by
workmen,

The Minister is empowered to constitute such number of
Labour Tribunals as he determines, each consisting of one person
called the President.108

A workman, or a trade union on behalf of a workman who is a
member of that union, can make an application to a Labour
Tribunal for relief or redress in respect of:

(a) the termination of his services by his employer;

(b} the question whether any gratuity or other benefits
are due to him from his employer on termination of
his services and the amount of such gratuity and
the nature and extent of such benefits; and,

(¢} such other matters relating to the terms of employ-
ment, or the conditions of labour, of workman as
may be prescribed.109

1t is the duty of a Labour Tribunal, when an application is
duly made to it, to make all such inquiries into that application
and hear all such evidence as the Tribunal may consider necessary,
and make such order as may appear to the Tribunal to be just
and equitable,110

Any relief or redress may be granted by a Labour Tribunal
to a workman upon an application duly made, notwithstanding
anything to the contrary in any contract of service between him
and his employer.l An order of a Labour Tribunal is con-
clusive,"%subject to the condition that an appeal lies to the Supreme
Court on a question of lawlls

103. Secs. 19 and 26.
104. Sec. 3(1)
105. See. 4.
106. Sec. 22(4).
107. Sec. 22(1).
108. As amended by Act No. 62 of 1957, Sec. 31A(1).
109. Sec. 31B{1).
110. Sec. 31C(1). .
111. Sec. 31B(4)
. 112, Sec. 31D{1}.
113. Sec. 31D(2).
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“*When the Tribunal is satisfied that a matter to which an applica-
tion duly made relates is under discussion between a trade union
to which the workman belongs and the employer, the Tribunal
is required to suspend its proceedings until the conclusion of that
discussion, and upon such conclusion to resume the proceedings
and make an order according to the terms of any such agreement
resuliing from such discussion,!1*  Again, if the application relates
to a matter which has been referred to be setiled by arbitration
under section 4, the Tribunal shall dismiss such application.!15

If a workman has resorted to a Labour Tribunal he shall not
seek any legal remedy and, similarly, if a workman has resorted
to any legal remedy he is not entitled to any remedy from a Labour
Tribunal under Part TV A of the Act.116

(i) The View that Labour Tribunals are Judicial Bodies

This is the view upheld by the majority in Walker v. Fry and by
the minority in Dezanapagam’s case. The basic premise for this
view scems to be the alleged difference between the dispute settle-
ment machinery introduced by the original Act and the Labour
Tribunals under Part IV A, introduced in 1957,

An arbitrator, an industrial Court or a Labour Tribunal when
acting on a reference exercised arbiiral and not judicial powers,
said Sansoni, (..]., who, together with H. N. . Fernando,
5. P. J., and T. 8. Fernando, [., formed the majority in Walker v.
Fry. In reaching this cenclusion he relied on ‘enforcement’ as
an essential requirement of judicial power. Arbitration proceedings
result in laying down conditions for the future which become terms
in the coniract of employment, whereas a Labour Tribunal is
empowered to deliver a final and conclusive order in the exercise
of its powers ‘lo apply the law, to interpret the agreement, to
decide the facts, and by its adjudication to create an instant right
or liability, on the basis of some previously existing legal
standard. 117

Unlike an award of an arbitrator which may be repudiated
or an award of an Industrial Court which may be set aside or
modified on application to the Minister, an order of a Lahour
Tribunal is final and conclusive 118

The fact that a Labour Tribunal ascertains existing legal rights
and liabilities and declarcs them conclusively prompted the major-
ity of the judges in Walker v. Fry to equate a Labour Tribunal
to a court of law, deriving further strength from the fact that a

114. (1965) 68 N.L.R. 73, at p. 115

115. Ihid,

116. Sec. 31B(5).

117. (1966} 68 N.L.R. 73, at p. 80, (per Sansoni, C. J.).
118. 1bid., at pp. 85 and 86, (per Sansoni, C. J.).
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workman has direct access to a Labour Tribunal, but not to an
arbitrator or to an Industrial Court,118

An industrial dispute is referred by the Minister or the Com-
missioner of Labour to an arbitrator or to an Industrial Court
for the ‘settlement’ of such dispute, whereas a workman directly
applies to a Labour Tribunal for ‘relief or redress’. Redress,
which means ‘reparation for a wrong’, as H. N. G. Fernando,
5, P. J., observed, indicates that a Labour Tribunal is expected
to remedy a violation of a law.1?® [n fact, the redress claimed
in an application to a Labour Tribunal can be identical with that
claimed in a civil court.12l Unlike an arbitrator or an Industrial
Court which strives to reach a ‘settlement’ a Labour Tribunal
makes an ‘order’, and the term ‘order’ is perfectly appropriate
as an alternative for ““decree™.122

The words “just and equitable’ when appended to an order
that a Labour Tribunal is expected to make did not render such
order non-judicial; in fact it is a just and equitable order that a
court of law is generally expected to make. That a Labour
Tribunal can order reinstatement and look outside the contract
of service in search of justice and equity also did not make a Labour
Tribunal non-judicial.128

The fact that a workman had to choose between judicial pro-
ceedings and an application to a Labour Tribunal,l2¢ was con-
strued as an indication that Labour Tribunals were intended as
courts to exist side by side with the then existing courts of law.125
Similar provision did not exist in the original Act.

Dirawing a dividing line between the original Act, which created
institutions to exercise arbitral powers, and the amending Act,
which created a judicial tribunal, namely the labour Tribunal, the
Supreme Court in Walker v. Fry, by a majority decision, thus
rendered invalid orders made by Labour Tribunals, which had
been appointed by the Public Service Commission.

The dissenting judgment of Lord Guest and Lord Devlin, as
delivered by Lord Devlin, in The United Engincering Workers' Union
v. Devanayagam,1?® which approves the majority judgment in
Walker v. Fry, may now be discussed.

The basis for the dissenting opinion was stated as follows:
Thus in our opinion the question whether a body 1s
exercising judicial power is not to be determined by

119. Ibid., at p. 93, per, H. N. G. Fernando, S, P. J.
Thid,

121. [Fhid.

122. Ihid., at p. 94. u
123. Ipid., at p. 95.

124. See above at p. 154.,

125. Walker v. Fry, at p. 94.

126. (1967) 69 N.L.R. 289; [1967] 2 All I.R. 367.
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looking at its functions in conjunction with those of other
bodies set up by the Act and forming a general impres-
sion about whether they are judicial or administrative.
Nor is it to be answered by totting up and balancing resem-
blances between the Labour Tribunal and other judicial
or administrative bodies, Judicial power is a concept
that is capable of clear delineation,12’

Unlike the majority judgment in Walker v. Fry the 'dissenting
opinion in Devanayagam’s case refused to be guided merely by
differences that existed between arbitration machinery and Labour
"T'ribunals, and inclined in favour of applying the concept of judicial
power, which their Lordships thought was clearly identifiable.

The fact that at least a single party to a dispute, namely, a
workman, has access to a Labour Tribunal shows that the Tribunal
was endowed with judicial power; for, an arbitral body can derive
authority only from the consent of all the parties to a dispute,
their Lordships pointed out.1? Tt is respectfully submitted that
the Industrial Disputes Act in its unamended form envisaged com-
pulsory as well as voluntary arbitration, and that accordingly
the criterion adopted as to the nature of the source of power is not
conclusive as to whether the power ultimately exercised is arbitral
or judicial.

The powers enjoyed by a Labour Tribunal, such as those to
disregard the terms of a contract of employment or to order
reinstatement, which are wider than those conferred on a court
of law, did not deter Lord Devlin and Lord Guest from the con-
viction that Labour Tribunals exercised judicial power. While
affirming the proposition that a court of law applies law to facts
before it Lord Devlin had this to say:129

But this does not mean that unless the tribunal from
the first applies an existing system of law it cannot be
judicial. The distinction is not between old law and
new law but between law and no law. .. What the Ceylon
statute appears to us to be doing is to substitute for the
rigidity of the old law a new and more flexible system.

On the other hand, a court of law should exclude altogether
considerations of policy and cxpediency. A Labour Tribunal
may not shun these considerations altogether, but the paramount
consideration remains the need for a just and equitable solution.1%0
In other words it is required ‘to do justice between the parties to
the application’, which is also the criterion that guides a judge 131

127. United Engineerifiy Workers” Union v. Devanavagam (1967) 69 N.L.R. 289, at
p. 306; [1967] 2 All E.R. 367, at p. 379, per Lord Devlin.

128. Ibid., at p. 307 (N.L.R.); 380 {All E.R.),

129, lhid., at p. 308 (N.L.R.); 381 (All E.R.).

130. Ihid., atp. 310 (N.L.R.); 383 (All E.R.).

131. 7bid., atp. 311 (N.L.R.); 384 (All E.R.).
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Lord Devlin pointed out that:

another and essential characteristic of judicial power
is that it should be exercised judicially. Put another way,
judicial power is power limited by the obligation to act
judicially. Administrative or executive power is not
limited in that way.

This crierion, it is submitted, is ill-conceived since it i3 widely
recognized that the duty to act judicially and the exercise of
Jjudicial power are distinct and not co-extensive concepts,1® The
attempt made by Lord Devlin to place all situations where a duty
to act judicially exists within the exclusive premises of judicial
power is comparable to the view held by Sansoni, C. J.,in Walker
v. Fry that the words ‘just and equitable order’ connote the need
to ‘hold an even hand between conflicting inferests’ and that a
Labour Tribunal ‘has no power to act in a purely arbitrary
manner’. 13 The true position is that whenever there exsists a duty
to act judicially the proceedings should conform to the principles
of natural justice and not be arbitrary; and, that the duty to act
judicially can apply to a judicial as well as an arbitral or adminis-
trative proceeding.134

ifi) The view that Labour Tribumals are mot Judicial
Tribunals

In Walker v. Fry,'3 Tambiah, J., with Sri Skanda Rajah, J.,
agreeing, elected to view the Industrial Disputes Act as a whole
to determine whether the Labour Tribunals fitted into the primary
purpose of the Act, namely the prevention and setilement of
industrial disputes or marked a deviation so grave as to equate
such Tribunals with courts of law.

Labour Tribunals, Tambiah, J., stated do not perform the
same functions as those of a court of law., For instance, a Labour
Tribunal is not called upon to decide a lis between the parties,
Only a workman, but not his employer, has access to a Labour
Tribunal.135

Adopting the test of enforcement!® to distinguish between
arbitral and judicial functions, Tambiah, J., had no hesitation
in holding that a Labour Tubuna.n, wh_lch in the main decides
what ought to be the rights and duties of the parties to the applica-
tion for the future, i not endowed with judicial power,

132. Sec Walker v. Fry (1965) 68 N.L.R. 73, at p. 121 per Tambizh, J., and
C.T.B. v. Gurusinghe (1968) 72 N.L.R. 76, at p. 81, citing Rola Co., {Aust.)
Py Lid., v. The Commonwealin (1944) 69 C.L.R. at 203

133. Ibid., at p. 79.

133.2 See [‘urthcr G. L. Peiris, FEssays on Admnistrative Law in Spi Lanka, 1980),
Colombo, Lake ITouse Investments Litd, chapter 2.

. I34. (1965) 68 N.L.R. 73.

135. [Ibid., at 108.
136. See supra pp. 139-40.
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To obtain relief from a Labour Tribunal it is not necessary
that the termination of the services was wrongful.’ Thus, a
Labour Tribunal may come to the assistance of an aggrieved
workman who is unable to institute an action in a court of law
in the absence of a cause of action.

The wider considerations that a Labour Tribunal may take
into account, but which fall outside the purview of the courts of
law, together with the unprecedentedly wide range of remedies
which can be meted out by a Tribunal, prompted Tambiah, J.,
to assert that Labour Tribunals are merely arbitral bodies, The
only limitation sct on the arbitral power of a Labour Tribunal is
that its order has to be ‘just and equitable’. Such an order is
wider in scope than a judicial decision,13

Tambiah, J., drew attention also to the provisions which require
a Labour Tribunal to dismiss an application or to suspend its
proceedings,1® and held that those provisions clearly indicated
that Labour Tribunals were not intended as additions to
existing courts system.140

Tambiah, J., received the unreserved approbation of the Privy
Council in viewing the legislative plan in enacting the original
as well as the amendment Acts as a whole in order to determine
whether a Labour Tribunal was analogous to a court of law.14
This approach of the Privy Council is opposed to that adopted by
the majority in Walker v. Fry and by the minority in Davanayagam’s
case,

The test of analogy is succinetly stated in Labour Relations Board
of Saskatchewan v, John East Iron Works Lid:192

It is as good a test as another of ‘analogy’ to ask whether
the subject matter of the assumed justiciable issue makes
it desirable that the judges should have the same qualifi-
cations as those which distinguish the judges of
superior or other courts,

Viscount Dilhorne, delivering the majority opinion of the Judi-
cial Committee of the Privy Council, 13 accepted the proposition
that there are many positive features which are essential to the
existence of judicial power, yet which by themselves are not
conclusive of it, or that any combination of such features will fail
to establish a judicial power, if, as is a common characteristic of

137.. Shell Compary of Ceplon Ltd., v. Pathirana (1962) 64 N.I.R. 71.

138. Walker v. Fry, supra, at p, 112.

139. See supra p. 154,

140.  Walker v. Fry, supra, at p. 112.

141. (1967) 69 N.L.R, 289, at p. 294; [1967] 2 All E.R. 367, at p. 371.

142, [1949] A. C. 134 (P.C.), at 151, Cited in Devanayagam’s case, supra, at
p- 293 (N.L.R.}; 370 (All ER.).

143. The other two judges were, Lord Upjohn and Lord Pearson.
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so-called administrative tribunals, the ultimate decision may be
determined not merely by the application of legal principles to
ascertained facts but by considerations of policy also.1#

Having bricfly examined the provisions relating to arbitrators
and Industrial Courts, Viscount Dilhorne agreed with the unan-
imous view of the Supreme Court in Walker v. Fry that they
were not intended by the legislature to exercise judicial power,
but mere arbitral functions.’*> The powers and functions of a
Labour Tribunal under the 1957 Act did not differ from those
of an arbitrator or an Industrial Court; therefore, the Privy
Louncil held that it was proper to infer that arbitrators, Industrial
Courts and Labour Tribunals alike had been endowed with powers
of arbitrationl4t

The proposition which found favour with the majority in Walker
v. Fry, that a workman might apply to a Labour Tribunal only
if he had a cause of action, was rejected on three counts: firsily,
if that was the case one would not expect access to the Tribunal to
be limited to one party to a dispute arising out of employment;
secondly a Labour Tribunal was empowered to make an order
notwithstanding anything to the contrary in the contract of
service; thirdly, the words ‘relief’ and ‘redress’ occurring in
relation to Labour Tribunals did not limit the scope of the order
which a Tribunal may make to a strictly legal one.1%7

The fact that an application made to a Labour Tribunal debars
legal proceedings, and zice versa, does not, in their Lordships’
opinion, make a Labour Tribunal a court. Two alternatives
are available to an aggricved workman, If he has a cause of
action he may sue in a civil court for legal relief; otherwise he may
make an application to a Labour Tribunal even if he does not
have a cause of action for a remedy which is wider in scope than
a judicial remedy.

(iv) Concluding Remarks

The case law on the Industrial Disputes Act clearly indicates
the difficulties involved in determining whether a particular office
is a judicial office. The opinion was divided in both the cases
discussed above: moreover, in Moosajees v. Fernandp, %8 which was
decided after Walker v. Fry but before Devanayagam’s case, also the
Judges were divided.

In Mposajees v. Fernands1*® a Divisional Bench of five Judges of
the Supreme Court was convened to reconsider the decision in
Walker v. Fry, in the light of the Privy Council decision in Liyanage
144. Labour Relations case at p. 149, cited in Devanayagam’s case, at p. 293 (N.L.R.};

370 (All E.R.).
145. Devanayagam’s case, at p. 297 (N.L.R.); 372 (All E.R.).
146. Ibid. :
147. Ibid., at 299 (N.L.R.}; 374 (All ER.).
}:g };2{66) 68 N.L.R. 414, see the next paragraph.
a H
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v. The Qeen,15 which was delivered after the decision in Walker v.
Fry. The Divisional Bench in Moosajees v. Fernando held that the
decision in Walker v. Fry was inconsistent with the separation of
powers which the Privy Council in Liyanage v. The Queen declared
to be a fundamental feature of the Constitution to the extent that
it held that arbitrators and Industrial Courts could be validly
appointed by any authority other than the Judicial Service Com-
mission. Accordingly the decision in Walker v. Fry was revised
to the effect that the position of an arbitrator, and membership
of an Industrial Court and a Labour Tribunal alike constituted
Yudicial office’,

The Privy Council in Devanayagam’s case made no reference to
either Moosajees v. Fernands or Liyanage v. The Queen. However
the Privy Council decision in Devanayagam’s case clearly shows that
Moosgjees v. Fernando had been wrongly decided. As will be
explained elsewhere,151 the Legislature stepped in to extend the
rule in Devanayagam’s case to those cases which had been finally
disposed of in pursuance of the incorrect decisions of the Supreme
Court,

The differing views expressed in Walker v. Fry and Devanayagam’s
case illustrate how differently constituted courts may come to
different conclusions by applying different criteria to the same
factual situation. These two cases at least illustrate how difficult
it is to define the limits of the rather amorphous phrase ‘judicial
power’, although Lord Devlin thought that the concept could be
clearly delineated,152

In fact there are factors which seem to support each of the
opposing views, The view that a Labour Tribunal exercises
Jjudicial power may be supported on the following grounds:
There need not be an indusirial dispute to apply to a Lahour
Tribunal. The individual workman goes before such a Tribunal
to seck a remedy for a personal grievance. Judicial proceedings
and an application to a Labour Tribunal are alternatives. A
Labour Tribunal decides on justice as between the parties, without
being unduely influenced by extra-legal factors such as industrial
peace, since what is in issue is a grievance of an individual, It is
notinfrequently that courts take into account policy considerations.
In fact, as Lord Devlin remarked, ‘those who made equity were
judges and not administrators’.153  Finally, a decision of a Labour
150. (1965) 68 N.L.R. 265; [1966] 1 All E.R. 650.

151. See infra pp. 314-19.

152. See Devanayagam’s case (1967) 69 N.L.R. 289, at p. 306, [1967] 2 All E.R.
367, at p. 376.

153. It has recently been observed that ‘although the lawyer may lack the
expertise or knowledge necessary to determine what is the right decision
in specific cases, he has a very good idea of what is the best way of reaching
fair and corrcet decisions in general because this is the essence of law”.
W. H. B. Dean, “Whither the Constitution?” inaugural lecture delivered
on 2.10.1975. (New Series: No. 35, University of Cape Town) p. 9.
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Tribunal is final and conclusive, subject to an appeal on a ques-
tion of law.

On the other hand there are many factors which indicate that
a Labour Tribunal is not analogous to a court. An intention to
create a court in introducing the Labour Tribunal into the fabric
of the Industrial Dispute Act is not so easily imputed to the legisla-
ture, since the paramount consideration had right through been
the speedy disposal of disputes arising out of employment, without
being limited to the strict legalities of courts of law. A just and
equitable order is capable of extending far beyond the confines
-of a judicial decision. The power to look outside the contract of
.employment and the power to reinstate could have been conferred
on a District Court instead of a Labour Tribunal created for that
purpose, if the legislative intent was to create a court possessing
powers wider than those traditionally vested in a court of law,
Thelegislatureintended not to create a court but a new administra-
tive tribunal in order to meet the increasing demands of a
developing branch of the state economy,

In Liyanage v. The Queen'™ the Privy Council rightly observed
that it 1s important to look at the cumulative effect of a statute or
the legislative plan, in deciding whether a particular statute is
tantamount to an exercise of judicial power. If this approach
can be extended to the Industrial Disputes Act, the approach
adopted by the minority in Walker v. Fry and by the majority in
Devanayagam’s casz seems preferable,

{4 Power to Impose a Penalty—A Comparison of the
Powers of the CGommissioner of Inland Revenue with
those of a Licensing Authority

The two cases we propose to discuss here, 155 and which were
decided concurrently by the Supreme Court of Ceylon, clearly
demonstrate in what circumstances the imposing of a penalty
may or may not amount to an exercise of judicial power. This
is sufficient justification to discuss two different statutes under one
heading, deviating from the general pattern adopted in this chapter
of dealing separately with each statute.

{i) Money Penalty under the Income Tax Ordinance!®
Section 80(1) of the Income Tax Ordinancs providss as follows:

Where in an assessment made in respsct of any person
the amount of income assessed exceeds that specified as
his income in his return and the assessment is final and
conclusive under scction 79, the Commissioner may,
unless that person proves to the satisfaction of the
154. See infra pp. 281-83,
“ 155. Xavier v. Wijeyekoon (1966) 69 N.L.R. 197, and Ibrakim v. Government Agent,

Vavuriva (1966) 69 N.L.R. 217.
156. Ordinance No 2 of 1932. (L.E.C., cap. 242).
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Commissioner that there is no fraud or wilful neglect
involved in the disclosure of income made by that person
in his return, in writing order that person to pay as a
penalty for making an incorrect return a sum not exceed-
ing two thousand rupees and a sum equal to twice the
tax on the amount of the excess.

An appeal lies from such an order to the income tax board
of review.1” Where a penalty has been imposed on a person
under section 80 such a person cannot be prosecuted under
section 90(2) (a), which provides that the making of an incorrect
income tax return is an offence summarily punishable by a
magistrate with a fine not excceding 2000 rupees or imprisonment
not exceeding 6 months, or both in addition to being ordered
to pay a sum equal to double the amount of tax which has been
undercharged.

In Xavier v. Wijeyekoon!%® the petitioner applied to the Supreme
Court for a writ of prohibition o restrain the Commissioner from
recovering the penalty which the latter had imposed on the
petitioner for making an incorrect income tax return. It was
contended in support of this application that the imposition of
such a penalty amounted to an exercise of judicial power.

It was further argued that the imposition of a penalty under
section 80 was intended as an alternative to legal proceedings
envisaged in section 90, and that it firmly supported the fact that
section 80 conferred judicial power. :

The Supreme Court did not subscribe to the view that every
exercise of power to impose a penalty involved the exercise of
Judicial power. TFollowing the decision of the Supreme Court of
the United States of America in Qceanic Steam Navigation Co., v.
Stranakam'® the court held that executive officers could impose
reasonable meney penaltics in erder to sanction the enforcement
of statutory obligations, without seeking the assistance of judicial
proceedings. In the Oceanic Steam case’s0 it was observed that the
Act in question drew a clear distinction between those
circumstances where it was intended that particular violations of
the Act should be considered as criminal and be punished accord-
ingly and those where it was contemplated that violations should
not constitute crimes, but merely entail the infliction of penalties,
enforceable in some by purely administrative action and in others
by civil suit.#61  The sole purpose of section 9, which empowered
an administrative offcer to inflict a fine on the master of a ship
who attempted to bring into the country ‘aliens afflicted ‘with

157. The Income Tax Ordinance, section 80(2).
158. (1966) 69 N.L.R. 197.

159. (1909} 214 U.S. Reports 320, at 339.

160. Supra fn. 159,

161. Ibhid., at paragraph 337.
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loathsome or dangerous contagious diseases’, was, the court held,
to secure the efficient performance by those in charge of a ship of
the duty to examine in the foreign country, before embarkation,
all the would-be passengers so that the aliens referred to in section
9 were not brought into the United States.152

In the QOcean Steam case, thus two points were stressed; firstly,
that section 9, ag distinguished from some other sections, did not
create a criminal offence and secondly, that the prime purpose of
that section was not to punish, but to secure the performance of
a duty imposed by the Act.

The Supreme Court of Ceylon in Xavier v. Wijeyekoon cited with
approval the decision in Helvering v. Mitchel[183 to the effect that
where a penalty is primarily intended as a safeguard for the
protection of revenue it is a remedial sanction and not an exercise
of judicial power.

In Helvering’s case, Mitchell had been acquitted, by a Federal
Clourt, of the offence of willully evading any tax. Later the
Clommissioner of Internal Revenue, who found that Mitchell had
fraudulently deducted an amount from his taxable income,
ordered him to pay the deficiency and 50% of the deficiency as a
penalty under section 293(b) of the Revenue Act of May 29,
1928. It was contended before the Supreme Court that the
Commissioner could not impose a penalty on the same facts that
formed the basis of the judicial proceeding. In other words, the
rule against double jeopardy was relied on. The imposition of the
penalty, the Supreme Court held, was not a criminal proceeding,
and, accordingly, the earlier acquittal was not a bar to the action
of the Commissioner.

The penalty was imposed, the court observed, to ‘ensure full
and honest disclosure, to discourage fraudulent attempts to evade
tax’154, | ‘and to reimburse the government for the heavy expense
of investigaton and the loss resulting from the taxpayer’s fraud’.185
The Legislature could, it was further observed, impose both a
criminal and a civil sanction in respect of the same act or omission.
The imposition of a penalty by the Commissioner was only a civil
incident of the assessment and collection of the income tax.168

These two American decisions were relied on by the Supreme
Court of Ceylon in Xavier v. Wijeyekoon to emphasize that the
penalty imposed by the Commissioner of Income Tax was a civil
as distinguished from criminal sanction, and that the provision
of alternative criminal legal proceedings did not change the civil
nature of that penalty.

162. Ibid.

163. (1938) 303 U.S. Reports 391. 82 Lawyers’ Edition 917.
164. Ibid., para. 399.

165. Ibid., para 401.

166. [Ihid., para. 405.
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The decision of the Supreme Court in Xavier v. Wijeyekoon was
subsequently approved by the Privy Council in Ranaweera v.
Wickramasingha'®' and in Ranaweera v. Ramachandran,168

One of the arguments before the Privy Council in Ranawesra v.
Wickramasingha was that under section 80 of the Income Tax
Ordinance, the Commissioner of Tncome Tax had to determine
whether a taxpayer had ‘proved’ the absence of fraud or wilful
neglect, which was essentially a judicial function, and one which
when performed led to either to his discharge from all Liahility
for penalties, or the infliction of them upon him. On thataccount,
it was argued that section 80 so conferred judicial power on the
Commissioner. The Privy Council was not willing o accept that
argument.

Their Lordships pointed out that:

Officers appointed by the Executive may find themselves
hearing evidence, weighing it, testing it, and coming to
a conclusion upon it: and all the time having to do their
best to be fair and impartial. In a word they have to act
Judicially. . . [W]here the resolution of disputes by some
Executive officer can be properly regarded as being part
of the execution of some wider administrative function
entrusted to him, then he should be regarded as still
acting in an administrative capacity, and not as per-
forming some different and judicial function.169

Their Lordships concluded that a perusal of the Act indicated
that the functions of the Commissioner of Income Tax were
overwhelmingly administrative and that in any event section 80
which undoubtedly imposed on him a duty to act judicially was
Just one of the many sections which set out his various administra-
tive duties and powers,

In Ranaweera v. Ramachandran'™ it was argued that the Income
Tax Board of Review exercised judicial power whenever it enter-
tained an appeal of a tax-payer against the determination of the
Commissioner of Income Tax. In support of this argument it
was contended that, unlike the Commissioner of Income Tax who
performed many administrative duties, the Board of Review had
only one function; namely to hear and determine appeals. The
Board, it was argued, decided a dispute between the Commissioner
and the tax payer. The Privy Council was not prepared to
subscribe to such a view. Their Lordships pointed out that an
appeal was allowed to the Board of Review so that it could re-
examine the tax payer’s claim and determine whether the Com-

167. (1969) 72 N.L.R. 553: [1970] A.C. 951.
168. (1969) 72 N.LI.R. 562; [1970] A.C. 962,
169. Supra fn. 167 at p. 558.

170.  Supra fn, 168.
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missioner had made a proper assessment of the tax payer’s income.
In fact, the Commissioner could send a matter direct to the Board
of Review, if he was of the opinion that no useful purpose would
be served by his hearing it,171 '

- The Privy Council came to the following conclusion :172

On the whole of the material put before them on this
part of the case their Lordships® conclusion is that the
Board of Review does not exercise judicial power but
is one of the instruments created for the administration
of the Income Tax Ordinance, and that a. such its work
is administrative though judicial qualities are called for
in its performance. It is irrelevant therefore that
members of the Board were not appointed by the Judicial
Service Commission.

{ii) The Infliction of a Penalty under the Licensing of
Traders Actl”

The relevant portions of section 5 of the Act are as follows:
5(1) (a) if the authority by whom a licence has heen
issued to any trader in any article is satisfied that such
trader has contravened any of the provisions of this Act
or of any regulations made thereunder; or
[ e
G
(d) ifsuch authority is satisfied on information supplied
by any member of the public that such trader had acted
or is acting in contravention of any provision of this Act,
the Control of Prices Act, No. 20 of 1950 or the Food
Control Act. No. 25 of 1950,

Then such authority may, without prosecuting
or sanctioning a prosecution of that trader, by order
{(hereinafier referred to as a ‘punitive order’)—

(i) suspend for any period specified in the order,
or cancel, the licence issued to that trader, and
(i) require the trader to pay into the general
revenue within such period, and in such manner as
may be specified in the order, a sum not exceeding
five thousand rupees.

One of the Regulations!™ made under this Act and published
in the Gazette of 10 August, 1961, provided that a licensed trader
shall not sell any article specified in the Schedule of the Regula-

171. Income Tax Ordinance, No. 2 of 1932 (L.E.G., cap. 242)., scc. 76.

172. (1969) 72 N.L.R. 562, at p. 568; [1970] A.C. 962, at p. 970 (per Lord
Donaovan),

173. Act No. 62 of 1961,

174. Regulation 8(6), The Government Gazette of 10 August, 1961.
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tions at a price higher than the maximum price fixed by Order
under the Control of Prices Act, 1950,17

In Ibrakim v. Government Agent, Vavuniya'® the respondent had
ordered the petitioner to pay the sum of Rs, 5,000 for selling an
article in excess of the controlled price in breach of Regulation
8(6). The order of the Government Agent was sought to be
quashed on the ground that Parliament had conferred Jjudicial
power on a licensing authority when it empowered such an
authority to order a payment of money to the Consolidated Fund.

H. N. G. Fernando, S. P, J., (with Sri Skanda Rajah, and G. P.
A. Silva, JJ., agreeing) found that the alleged offence, namely,
the selling of an article in excess of the maximum price prescribed
under the Control of Prices Act, was an offence under that Act,
which was triable and punishable in the ordinary course by a
magistrate. Though the petitioner had technically committed
a breach of a regulation made under the Licensing of Traders Act
that regulation in fact sought to bring within the Jjurisdiction of a

licensing authority the power to punish breaches of the Control
of Prices Act.

Price control is not a new invention of Parliament.
Statutory control of prices and statutory provision for
the trial and punishment by the judicature of contraven-
tions of Price Control Orders existed well before the Con-
stitution came into operation, Moreover the trial and
punishment of offences of the nature of such contraven-
tions has always, under our law, been committed to
the judicature. In purporting to empower some
authority other than a court, to punish such contraven-
tions by the infliction of a penalty which is nothing more
nor less than a fine, the Licensing of Traders Act con-
stitutes in the language of the Privy Council, [Liyanage
V. The Queen (1965) 68 N.L.R. 265], a usurpation and
infringement of the separate power of the Jjudicature,17?

If it is not lawful for a licensing authority to try, determine
and punish a contravention of a Price Contral Order, the Court
observed the method of authorizing that authority to inflict the
punishment on the ground that the Licensing Regulation mention-
ed the same contravention, is the method of doing indirectly that
which cannot be done directly.17

The power of a licensing authority to make a “punitive order
was clearly distinguishable from ‘a remedial sanction’® referred
to in Xavier v. Wijeyekoon, the Court pointed out. In fact,

175. Act No. 29 of 1950 (L.E.C. cap. 173).
176. (1966) 69 N.L.R. 217.

177. ibrahim v. G. A. Vavuniya, at p. 219,
178. Ibid.
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having regard to the objects of the Licensing of Traders
Act, as stated ir the long title, the imposition of this
penalty cannotbe regarded as part of a composite legis-
lative scheme to further those objects. This penalty
has the same effect, whether as puniiive or deterrent, as
would a fine inflicted by a court for an offence under the
Control of Prices Act.179

(1) Criminal . Civil Sanction

In Xavier v. Wijeyekoon'®® and Ibrahim v. The Government Agent,
Vavunipal®! the criterion was adopted that the naturc of the sanction
determines whether the imposition of a penalty amounts to an
exercise of judicial power. In Xavier v. Wijeyekoon, as well as in
the two American cases cited therein, a penalty had been imposed
to secure the performance of a duty; the statutory provision which
formed the subject matter of each of the three cases, instead of
creating a criminal offence, merely contemplated an act or
omission carrying with it some form of civil or administrative
sanction, such as a penalty in default, On the other hand, in
Ibrahim v. The Government Agent, Vavuniya a licensing authority had
been empowered to impose a penalty for a breach of the Control
of Prices Act, which had until then been regarded as a criminal
offence cognizable in a court of law,

The application of the principle that administrative officers
could impose a penalty in certain circumstances without infringing
upon judicial power!® strongly indicates the willingness of the
courts to recognize the ever increasing need to entrust administra-
tive officers with powers of enforcement in order to ensure that
administrative regulations are adhered to by those to whom they
apply.

The Supreme Court seems to have accepted the premise that
the entrustment of some judicial powers upon an administrative
officer does not change the administrative nature of his functions
if the result of the exercise of all his powers is an administrative act,
Conversely, where it does not appear that the purpose of the
conferment of some judicial powers on an administrative officer
is to facilitate the performance by him of an overwhelmingly
administrative act, such conferment of judicial power is open to
attack on the basis of the doctrine of separation of powers. Thus
in Jbrahim v. The Government Agent, Vavuniya the penalty in question
which was nothing less than a criminal punishment could not be
regarded as forming part of a composite legislative plan to further
the objects of the Licensing of Traders Act,183
179. Ihid., at p. 220. ; :

180. (1966) 69 N.L.R. 197.
181. (1966) 69 N.L.R. 217.

182. Supra at 172,
183. Supra at 177.
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The fact that the powerto punish infringements of Price Control
Orders had formed part of the ‘traditional jurisdiction of the
courts’ seems to have been instrumental in bringing ahout the
decision that the fine in question before the Supreme Court in
Torakum’s case was an exercise of judicial power. On the other
hand, there was no evidence that it formed part of the jurisdiction
of the ordinary courts of law to impose penalties on persons evading
tax in order to ensure that tax-payers duly fulfilled the obligations
imposed on them by the Income Tax Ordinance. In Jhrakim V.
The Government Agent, Vavuniya, ‘judicial power’ appears to have
been understood as (a) a power that had generally been exercised

by a court of law and (b) a punishment, deterrent or otherwise,
for the commission of a criminal offence.



Chapter 6
THE JUDICIARY AND SPECIAL TRIBUNALS—PART II

In the previous chapter, we saw how the courts construed the
constitutional provisions relating to the judiciary so as to require
any person who came within the definition of a ‘judicial officer’
to be appointed by the Judicial Service Commission. A number
of judicial decisions were then examined, under four sub-headings
in order to understand what factors determined in a variety of
factual contexts, whether an ostensibly administrative officer was
in fact a judicial officer,

Two other important areas remain to be evamined in this
chapter. They provide good cxamples of how the courts, by way
of interpretation, safeguarded their province of operation to the
greatest possible extent in circumstances where a statute, the
constitutionality of which was unassailable, nevertheless, seriously
circumscribed the jurisdiction of courts of law, . This is sufficient
Jjustification for discussing them apart {rom the instances that were
studied in the previous chapter. These two areas, namely,
conciliation under the Conciliaiion Boards Act and arbitration
under the Co-operative Societies Ordinance will be discussed
under the first two sub-divisions of this chapter.

In the third and last sub-division will briefly be surveyed the
views expressed in the judicial decisions discussed in this and the
previous chapter regarding the constituent elements and the
boundaries of judicial power.

(1) Conciliation Boards*

The Conciliation Boards Act, No. 10 of 1958, as amended by
Act No. 12 of 1963, ‘was intended to provide an expeditious and
inexpensive means of settling disputes between parties without
the necessity of having recourse to the complicated process of a
law suit’.? The provisions of the Act apply only in areas which
are determined by the Minister of Justice to be Conciliation Board
Areas. The Minister may appoint for each such area a Panel

*For a thorough account of the historical background to the Congiliation
Boards Act and a lucid and penetrating analysis of the provisions of the
Act in their actual operation, see R. K. W. Gunasekera and Barry Meizger,
‘The Conciliation Boards Act; Entering the Second Decade’, The Journal
of Ceylon Law (June 1971) Volume 2, No. I, pp. 35-100. Another interest-
ing and thought provoking discussion is found in M. L. Marasinghe, ‘The
Use of Conciliation Boards for Dispute Settlement: The Sri Lanka Ex-
perience’, paper presented at Xth International Congress of Compara-
tive Law, held in Budapest, Hungary on August 23-30, 1978.

1. L.E.G.,, 1967 Supplement, Volume 11.
2. Wickramaratchi v. 1. P. Nitlambuwa (1968) 71 N.L.R. 121, at p. 123.
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‘of Conciliators of not less than 12 persons.3  Any person resident
‘or any public officer engaged in work in a Conciliation Board
area is qualified to be so appointed.+ Although the Act specifies
by designation certain persons and organizations that can rec-
ommend persons suitable to be appointed as members of the
Panel,® in practice, recommendations of a wide variety of persons
and organizations are considered and not infrequently hed grossly
unsuitable persons been appointed as conciliators.s . One of the

aembers of the Panel of Conciliators is appointed by the Minister
to be the Chairman.?

The Chairman of the Panel shall constitute for that area any
number of Conciliation Boards each consisting of three members
of the Panel.# Section 6 of the Act together with the Schedule
to the Act enumerates the civil disputes and criminal offences
which may form the subject matter of an inquiry before a Coon-
ciliation Board. A matter is referred to a Board for inquiry by

the Chairman either of his own motion or ‘upon application made
to him in that behalf’.e

Where a civil dispute or an offence is referred to a Conciliation
‘Board for inquiry, it is the duty of the Board to summon the parties
to such dispute or offence to appear before it and, after inquiring
into such dispute or offence, make every effort to induce the parties,
in case of a civil dispute, to arrive at an amicable settlement, and,
in the case of an offence to compound such offence,10

A settlement effected by a Conciliation Board in a civil dispute
may be repudiated by any party to such dispute within thirty
days after such settlement.l1 If a settlement is notso repudiated the
Chairman of the Panel is under a duty to transmit a certified copy
-of such settlement to the relevant court of first instance to be filed
of record in that court.2 Such a settlement is deemed to be a

-decree of that court and may be executed as a decree or judgment
of that court.13

No proceedings in respect of a civil dispute falling within the
scope of section 6 of the Act can be instituted in a court of law
unless a certificate is produced before the court issued by the
Chairman of the Panel of Conciliators that a settlement could
not be eflected by a Conciliation Board or that the settlement made

3. The Conciliation Boards Act, supra n. 1, sec. 2(1), 2(2) and 3(1).
4. Sec. 3(4).

5. Sec. 3(3), (4).

6. Sce Gunasekere and Barry Metsger, op. cit., pp. 78-79.

7

- Sec. 4(1).
8., Sec.5 (1)
9. Sec. 6.
10, Sec. 12.
11. Sec. 13(1).
12. Sec. 13(2).

13. Sec. 13(3) (a) and (b).
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by the Board has been repudiated.* A similar restriction applies
in respect of offences enumerated in section 6 in the absence of a
certificate stating that the offence could not be compounded.’®

The opinion was divided in the relevant decisions of the
Supreme Court as to whether it was an infringment of the judicial
power of the courts for a statute to make conciliation proceedings

a condition precedent for legal proceedings. These decisions will

now be examined, followed by an examination of the devices
employed by the Supreme Court to circumscribe the application
of the Act.

(i) Conciliation Boards: Did They Occasion an Erosion
of the Judicial Power Vested in the Courts?

The first of the three relevant cases is Samarasinghe v. Samara~
singhe’® where the Supreme Court of Ceylon held that an action
concerning a dispute falling within the ambit of section 6 of the
Act and which arose in a Conciliation Board area could not be:
entertained in a court of law without the production of a certificate
in compliance with section 14(1) (a) of the Act.

Section 14(1) (a) reads as follows:

14(1) Where a Panel of Conciliators has been constituted
for any Conciliation Board area:

(a) no legal proceedings in respect of any dispute re-
ferred to in paragraph (a) (b) and (¢) of section 6 shall be
instituted in, or be entertained by, a civil court unless
the person instituting such proceedings produces a certifi-
cate from the Chairman of such Panel that such dispute
has been inquired into by a Conciliation Board and it
has not been possible to effect a settlement of such
dispute by the Board, or that a settlement of such dispute
made by a Conciliation Board has been repudiated by
all or any parties to such settlement in accordance with
the provisions of section 13.

In the legal proceedings taken before the District Court against
him, the defendant raised a preliminary objection on the ground.
that section 14(1) (a) barred the action in the absence of the
requisite certificate. Some time after the objection was raised,
but before the conclusion of the proceedings, a certificate was
produced before the District Court to the effect that the dispute
in issue had been referred to a Conciliation Board for inquiry
and that a settlement could not be made.

14. Sec. 1451) (a).
15. Sec. 14(1) (bj and (c).
16, (1967) 70 N.L.R. 276.
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The District Judge after referring to the obiter dictum of Basnayake,
C. J., in Asiz v. Thondaman,¥7 that the right of a citizen to invoke
the aid of the courts was so fundamental that it could not be taken
away by the Legislature, had concluded that the Conciliation
Boards Act in the absence of express and unambiguous words failed
to take away the plaintiff’s right to sue. It was accordingly held
by the District Judge that the failure to obtain the requisite
certificate before instituting the action did not affect its validity.!8

The Supreme Court on appeal held that the Act in unambiguous
terms made the production of a certificate, as envisaged in scction
14, a condition precedent for the institution of legal proceedings,
In any event, conciliation as a preliminary to adjudication did
not in any sense deprive the citizen of his right of access to ordinary
courts of law. T. S. Fernando, ]., with Siva Supramanium, J
agreeing, made the following observation :19

"3

What [the Act] seeks to do is to place a bar against the
entertainment by Court in certain stated circumstances
of civil or criminal actionsunless there is evidence of an
attempt first made to reach a scttlement of the dispute
over which the parties appear set on embarking on litiga-
tion which is often expensive to the parties as well as to
the State and which almost always finishes upin bitterness.

Alles, J., in Wickramaratchi v. 1. P. Nittambuwa,® an appeal
arising from a criminal trial before a Magistrate’s Court, expressed
a different view. Rejecting the contention on behalf of the
accused-appellant made for the first time before the Supreme
Court that the Magistrate lacked jurisdiction in view of section
14(1) (b) of the Act and that he should not have entertained the
police plaint in ihe absence of a certificate that the alleged offence
had been inquired into by a Conciliation Board and had not been
compounded, Alles, J., said:2L

Section 6. . . contemplates that the only disputes and
offence: which can be referred for inquiry to a Concilia-
tion Board, are such disputes and offences of the kind
enumerated in section 6(a) to (b) which the Chairman
may of his own motion refer to the Board or such disputes and
offences which the parties desire should be referred tfo the Board.
Disputes and offences of the kind enumerated in section
6 (a) to (d) which are not referred to a Board by either
ong or other of the two methods mentioned ahove would
ordinarily be justiciable by the established Courts, even
without the required certificate.

17. (1959) 61 N.L.R. 217, at p. 222,

18. See Samarasinghe v. Samarasinghe (1967) 70 N.L.R. 276, at pp. 277, 278.

19. Ibid., at p. 278, ad. fin.

20. (1968) 71 N.L.R. 121.

21. 1bid, atp. 124,
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According to his interpretation of sections 6 and 14, conciliation
as a preliminary to the institution of legal proceedings is merely
voluntary, in that if the Chairman of the Panel refrains from
making a reference to a Conciliation Board, either of his own
motion or on an application made to him, legal proceedings can
be instituted in spite of section 14 of the Act.

Alles, J., held further that even assuming that the failure to
produce the Chairman’s certificate prior to the institution of legal
proceedings constituted an irregularity, it was only a procedural
defect which was curable under section 425 of the Criminal
Procedure Code. This section provided that a procedural defect
would not affect the validity of a legal proceeding if the defect
had not resulted in a *failure of justice’,

Indeed, the acceptance of the objection founded on section 14
of the Act would have resulted in grave injustice:

This point wasnot raised at the trial nor even in the petition
of appeal and the only evidence in support was filed in
this court in the nature of affidavits eight months after
the appeal was filed. 1If the point taken by Counsel is
entitled to succeed, it would mean that the present
proceedings will have to be quashed and fresh proceed-
ings taken in the Magistrate’s Court, only if the offence
cannot be compounded after inquiry by a Conciliation
Board, in respect of an offence committed as far back as
February 1966.22

Alles, J., went on to distinguish Samarasinghe v. Samarasinghe®>
on the ground that in that case, unlike the instance case, a ref-
erence had in fact been made to a Conciliation Board. In
circumstances where a reference had not been made, section 14
of the Act did not apply. To hold otherwise would be to com-
pletely oust the jurisdiction of courts in respect of disputes and
offences enumerated in section 6: unless that section was narrowly
construed the jurisdiction vested in the courts would be eroded.2¢
In reaching this conclusion, Alles, J., cited with approval the
obiter dictum of Basnayake, C. [., in Asiz v. Thondaman that the
right of a citizen to invoke the aid of the courts was so fundamental
that it could not be taken away even by the legislature.?s

A Divisional Bench of three Judges of the Supreme Court in
Nonahamy v. Halgrat Silva?® decided by a majority of two Judges.
(with Alles, J., dissenting) that it was not open to the parties to a
dispute to circumvent the application of section 14 by preventing

22. Ibid., at p. 122.

23. (1968) 70 N.L.R. 276.

24. (1968) 71 N.L.R. 121, at p. 122.
25. (1959) 61 N.L.R. 217, at p. 222.
26. (1970) 73 N.L.R. 217.
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a reference being made to a Conciliation Board, as was suggested,
by Alles, I., in Wickramaratehi v. 1. P, Nittambuwa.?

In Nonahamy v. Halgrat Silva®® the plaintiff had brought an
action before the District Court claiming a right of way over the
defendant’s land and at the same time praying for an interim
injunction restraining the defendants from obstructing the alleged
right of way. The District Judge upheld the objection raised on
behalf of the defendant that the court had no jurisdiction even
to grant an interim injunction in view of section 14 of the Act,
On appeal it was contended by the plaintiff-appellant before the
Supreme Court that an application for an interim injunction
did not fall within the scope of section 14 of the Conciliation
Boards Act and accordingly the non-production of a certificate
was not fatal to the legal proceedings.

The majority decision in Nonehamy’s case was that an applica-
tion for an interim injunction was a proceeding within the meaning
of that section. Moreover, sections 86 and 87 of the Courts
Ordinance which empowered a District Court to issue injunctions
indicated that an application for an interim injunction could not

be made to it unless it was accompanied by a plaint claiming a
substantial relief.28

H. N. G. Fernando, C. J., with Wijayatilaka, J., agreecing,
disapproved of the interpretation placed by Alles, J., in Wickrama-
ratchi v. I. P. Nitiambuwa on sections 6 and 14, The learned Chief-
Justice could not agree with the proposition that if a party did
not desire a dispute to be referred to a Conciliation Board, then
that dispute could be brought to the courts without the production
of the certificate referred to in section 14:

Section 6 does not mention the desire of parties to refer
disputes for inquiry. When section 14 imposes a
condition precedent of the production of a eertificate
from the Board, what is necessary is that the Board’s
functions have been antecedently exercised; this exercise
can take place because of action taken by the Chairman
of his own motion, or hecause the parties have desired
to seek the mediation of the Board, or else because a party
who wishes to come to Court is compelled as a first step
to submit to an attempt at conciliation. Thus it seems
to me that a dispute can be referred to a Conciliation
Board under section 6, not by two methods but by three,
the first and the third being compulsory so far as the
party Is concerned.3

27. (1968) 71 N.L.R. 121.
28. (1970) 73 N.L.R. 217.
29. See ibid., pp. 219-20.
30. Ibid., at p. 221.
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The construction placed on section 14 and 6 of the Act so as
to make them applicable to any dispute or offence of the kind
enumerated in section 6 without exception, in the opinion of the
learned Chief Justice, did not occasion an erosion of the jurisdic-
tion of the courts. Section 14 merely laid down a condition that
legal proceedings in respect of matters falling within the ambit
of section 6 should be preceded by an attempt at conciliation.

If the Board’s effort at making peace fails, and if recourse
to the judicial power is not avoidable it is the Courts
alone that can exercise that power. .. . Thereis no
ousting or erosion of judicial power, unless such a power
is taken away from the Courts and conferred on some
other authority.3!

Alles, J., on the other hand, thought that an application for an
injunction should fall outside the scope of the Act. An interim
injunction is issued by a court to give immediate relief to a party
pending a judicial decision. To insist on the need to have ex-
hausted the conciliation process would frustrate such object.
Further, even if the dispute regarding the right of way had been
referred for conciliation, ‘it would not have been open to the
Board to issue an enjoining order as this can only be done through
the mediation of the Courts of law’.3 To regard the conciliation
process as mandatory in applications for injunctions, Alles, J.,
said, would only cause unneccssary delay—a delay that would
be fatal to the interests of the party making the application.3?

That the insistence upon an inquiry before a Conciliation
Board as a pre-condition to an application for an injunction
prevented the subject from obtaining an effective remedy and
made the law as laid down in sections 86 and 87 of the Courts
Ordinance ‘almost a dead letter’, prompted Alles, J., to make the
following Observation :3

When the relief. . .is circumscribed in this manner, being
dependent on a certificate issued by the Chairman of
[the Panel] of Congiliators, there is, in my view, an ouster
of the jurisdiction of the District Court and a conferment
of such power, however limited it may be, on a Con-
ciliation Board . . . in the sense that the subject is denied
of an effective remedy,

The majority decision in Nenakamy v. Halgrat Silva did not
share the sentiments expressed by the dissentient, Alles, J. The
case is taken to have authoritatively laid down that the Concilia-

31. Ibid., at pp. 220-21.
32. Ibid, atp. 223.
33. Ibid.

34. Ibid., at p. 224.
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tion Boards Act was not inconsistent with the Independence
Constitution of Ceylon, However the result of a series of decisions
of the Supreme Court has been to restrict the application of the
Act. Such cases will now be discussed.

(ii) The Scope of the Act Judicially Demarcated

In Nonahamy v. Halgrat Silva, the majority decision was that the
Act introduced a mandatory, and not merely a voluntary, con-
ciliation process. However, certain subsequent decisions seem
to support the proposition that coneiliation is voluntary and not
compulsory, at least in certain circumstances. In fact, it appears
to have been a rather common practice for parties to a dispute
falling within the scope of section 6 to arrive at a ‘gentlemen’s
agreement, to by-pass conciliation proceedings.? By such arrange-
ment parties to a legal proceeding mutually agreed not to raise
the issue of the applicability of the Act during the court proceedings,
If each party honoured the agreement, or in the event of a breach,
the court, nevertheless, inferred a waiver of objection due to a
delay in raising it, the validity of the legal proceedings was un-
affected by the absence of a certificate referred to in section 14 of
the Act. The direct result of this proposition judicially
upheld that:

When a party relies on a plea that the court has no
jurisdiction to entertain a plaint without a certificate
from [the Chairman of the Panel of Conciliators], the
burden is on him to show the existence of facts which
deprive the court of such jurisdiction. In the ahsence
of such facts being brought to its notice the court has
no duty in every case to launch on an inquiry as to
whether the dispute in question arose in a Conciliation
Board arca.3

The Conciliation Boards Act was intended to be applicable
only in such areas as are determined by the Minister of Justice
to be a Conciliation Board Area.3” It came to be accepted that
the burden was on the person who alleged the application of the
Act to prove that the dispute arose or offence was committed in a
Conciliation Board area. The Supreme Court has refused to
take judicial notice of such fact.3® The effect of these decisions
is that if an objection is not raised during court proceedings at any
stage, the procecedings are valid in spite of the fact that a requisite
certificate had not been produced.

The question arose as to the effect of an objection taken either
at a late stage during the proceedings before the court of first

35. Japawickrema v. Nagavinghe (1971) 74 N.L.R, 523, at p. 528.

36. Gunawardene v. Jayawardene (1971) 74 N.L.R. 248, head note.

37. Supra p. 181.

38. Wijewardhena v. 1. P. Panadura (1967) 70 N.L.R. 281, at p. 284. See also
Samerawickrama v. Sebastian (1971) 74 N.L.R. 101.
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instance or for the first time on appeal. In Wickremaratchi v. I.
P. Nittambuioa®® one of the factors that contributed to the rejection
of the objection to jurisdiction was, as we have already seen, the
late stage of raising it on appeal.®® Tn Robison Fernando v. Henrictia
Fernando, 1 some time after the plaintiff’s case was closed, the trial
Judge had allowed the defendant to amend the answer in order
to raise the objection based on section 14 of the Act. On appeal, it
was held that the defendant was precluded by delay and acquies-
cence from raising the objection to jurisdiction and that the defend-
ant had in effect waived it, G.P. A. Silva, S. P. J-s \In Gunawardena
v. Jayawardena,?? affirmed the correctness, of the ruling in Robinson
Fernando v. Henrictta Fernando, explaining that there was no in-
consistency between that and the decision in Nonahamy v. Halgrat
Silva:% Robinson Fernando’s case accepts the corrcctness of the
decision in Nonahamy’s case, but is based on a different principle
of waiver by acquiescence.# These cases lay down the principle
that an unreasonable delay in bringing to the notice of the court
that the dispute arose or the offence was committed in a Concilia-

tion Board area in order to invalidate the proceedings amounts
to a waiver of the objection. : '

If the objection relates to a patent want of Jurigdiction, on the
other hand, it may be raised at any stage. In Nonghamy's case,
for instance, it being mutually agreed that the dispute arose in a
Conciliation Board area the issue was whether an interim injuction
came within the operation of the Act, Again in Peeris v. I. P.
Crimes, Kalutara,®s where the Police had filed a plaint in a
Magistrate’s Clourt without producing a certificate due to the
ignorance of the fact that the offence in question was governed by
the Act, it was held that the objection could be raised for the
first time on appeal. The lack of jurisdiction there was patent,
since the offence in question had expressly been mentioned in the
Schedule to the Act. This principle was approved by H. N. G,

Fernando, C. J-» and Samerawickrama, J., in Mathew Kurera v.
Goyril Fernandp.'s

The position seems to be that where timely objection has not been
raised as to the non-production of the certificate on the ground
that the dispute arose or the offence was committed in a Concilia-
tion Board area, congiliation procecedings cease to be a pre-
condition of legal proceedings.*” It is otherwise, if the objection

39. (1968) 71 N.L.R. 121.

40. See supra p. 187.

41. (1971) 74 N.L.R. 57.

42. (1971) 74 N.L.R. 248.

43. (1970) 73 N.L.R. 217.

44. Gunawardena v. Jayawardena (1971) 74 N.L.R. 248. Also see Mathew
Rurera v, Cyril Fernando (1972) 75 N.L.R. 179.

45. (1971) 74 N.L.R. 479.

46. (1972) 75 N.L.R. 179.

47. See Goonesekere and Metzger, op. cit., pp. 66-67.
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i3 based on the nature of the dispute or offence and not on the
occurrence of it within a Conciliation Board area.

The courts have narrowed the scope of the Act also by reference
to the time when the dispute arose. In Coates and Co. Itd. V.
Jones and Co. Lid.,® it was held that a dispute that arose before
the appointment of a Panel of Conciliators did not fall within the
scope of the Act, Likewise, it was held in Wi etunge V. Perergt9
that where the cause of action arose at a time when a Panel of
Conciliators had not yet been appointed, it was open to the
plaintiff to institute an action in a civil court, even if a Panel was
appointed prior to the date of the plaint,

It has also been held in a number of cases that certain matters
by their very nature could not pe regarded as falling within the
definition of ‘disputes’ for the purpose of the application of the
Act. Torinstance, in Chandra de Silva v. Ambawatta, the Supreme
Court observed obiter that a unilateral act, even if it be a wrongful
one, could not be considered a dispute, since a dispute necessarily
involved a coniroversy between two or more parties and imported
conflicting acts and statements by them.! In drolis V. Hendrick5?
it was held that a partition: action could be instituted in a civil
court without first complying with the provisions of section 14 of
the Act. For, a partition action is not based upon a cause of
action and there need not necessarily be a dispute between the
parties to a partition action.

It appears that the courts by interpreting the Act narrowly
excluded its application in the circumstances specified above, in
order to aveid an injustice, or, in the ahsence of any real injustice,
Thus, in Mathew Kurera v. Gyril Fernando™ it was observed that
since the partics had entered into an agreement before the District
Court the objection that a reference had not first been made to a
Conciliation Board was merely technical since the Ppurpose of such
a reference is merely to effect a settlement, Alles, J., in Wickrema-
ratehi v. I. P. Nitlambuwast and €Xpressing a minotity view in
Nonahamy ~v. Halgrat Silvas drew attention to the difficulties
attendant upon the insistance upon a certificate in the particular
circumstances. It is also of interest to note that the decision in
Wickremaratchi’s case that the absence of the certificate constituted
a mere procedural defect® remains unaltered: this: undoubtedly

43. (1968) 70 N.L.R. 359. ; A

49. (1971) 74_ N.L.R. 107. Also see Brokier v, Saheed (1968) 71 N.L.R. 151;
and Wilsinghamy v. Kerungwathie (1970) 79 C.L.W. 84 and the comment
on that case in The Fournal of Ceplon Lary (June 1971) p. 55.

50. (1968) 71 N.L.R. 348.

51. Ibid, at p. 350,

52. (1972) 75 N.L.R. §32.

53. (1972) 75 N.L.R. 179.

_54. See'suprap, 112. :
55. Beesuprap. 114, Fa
56. See Goonesekere and Metzger, ap. cit., at p. 66.
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coniributes to a weakening of the mandatory nature of the
certificate.

It may be noted that Conciliation Boards had come under
heavy attack from the legal profession. This is primarily
because conciliation succeeded in effectively reducing the other-

wise heavy litigation. The Conciliation Boards Act has now
been repealed.

(2) Arbitration Under the Co-operative Societies Ordi-
nance

Many of the cases relating to arbitration under the Co-operative
Socicties Ordinance® dealt with the extent of the jurisdiction of
arbitrators exercising the powers granted to them by that Ordin-
ance. It was not before the decision in Earmunatilleke v. Abeyweera,5®
in 1966, that the Supreme Court entertained any doubt as to the
validity of the empowering statutory provisions. Consequently,
in cach of the early cascs the decision was limited to a finding
whether the arbitrator had in fact overstepped his jurisdiction
and by such means acted ultra vires the statute. These early cases
clearly demonstrate how the supreme Court prevented the
arbitrators from exercising such jurisdiction as was considered to
be within the sole province of the ordinary courts of law, by
interpreting the relevant statutory provisions narrowly.

Some of the early cases were decided before the original
Ordinance was amended in 1949 granting wider powers to
arbitrators, It is, therefore, proposed to examine the relevant
provisions contained in the original Act followed by an examination
of the relevant judicial decisions. The amendments introduced
in 1949 will then be studied in the light of the case law.

Section 45(1) of the Ordinance reads as follows:
If any dispute touching the business of a registered
society arises—

(a) among members, past members, and persons claim-
ing through members, past members and deceased
members; or

(b) between a member, past member or person claiming
through a member, past member or deceased
member, and the society, its committee or any
officer of the society; or

(c) between the society or its committee and any officer
of the society; or

(d) between the society and any other registered society,

such dispute shall be referred to the Registrar for decision.

A claim by a registered society for any debt.or demand
due to it from a member, past member or nominee, heir
or legal representative of a deceased member, whether

.37. Ordinance No. 16 of 1936, as amended by Act No. 21 of 1946,
58. (1966) 68 N.L.R. 503.
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such debt or demand be admitted or not, shall be deemed
to be a dispute touching the business of the society within
the meaning of this sub-section.

It was open to the Registrar, on receipt of a reference under
sub-section (1), to decide the dispute himself or refer it for disposal
to an arbitrator or arbitrators.®® Any party aggrieved by the
award of an arbitrator could appeal therefrom to the Registrar
within a month.8 A decision of the Registrar under sub-section
(2) or in appeal under sub-section (3j was final and could not be
questioned in a civil court.8!  Similarly, the award of an arbitrator
was, in the absence of an appeal final and could not be questioned
in any civil court.2 Rule 29(k) made under section 45 of the
Ordinance provided that a decision or award shall, on application
to any civil court having jurisdiction in the area in which the
socicty carried on business, be enforced in the same manner as a
decree of such court,

The effect of these provisions was to confer a Jurisdiction, which
was final and conclusive, on the Registrar and arbitrators in
respect of disputes touching the business of a society that arose
between such parties as mentioned in paragraphs (a) to (d) in
the same section. The courts, however, inquired into the
authority of an arbitrator or the Registrar to have made an award,
in proceedings to enforce such an awardé3 or to compel a person
to act in accordance with such award,$* or whenever the validity
of such an award was in issue.

Cases where section 45(1) (b) was relied upon amply illustrate
the determination of the Supreme Court to limit the Jurisdiction
of arbitrators under the Ordinance.

In Meera Lebbe v. Vannarponnai West Co-operative Society5 the
plaintiff was a member of the defendant socicty and had functioned
as the manager at the relevant time. His action for the TECOVETY
of a security deposited by him with the society had been dismissed
in the court of first instance, In the appeal taken by him to the
Supreme Court, the defendant society pleaded that the action
could not be entertained by a court of law in view of section 45 (1)
(b) and {¢), in addition to its original defence that the plaintiff
had misappropriated a sum of money exceeding his deposit while
he acted as the manager of the society and that the society was
entitled to a set off against the claim of the plaintiff, In the
absence of adequate evidence to show that the manager of a co-
59, Co-operative _-_Societies Ordinance, No. 16 of 1936, sec. 452.

60. Ibid., sec. 45(3) read together with rule No. 29.

61. Ihid., sec. 45(4),

62. Ibid., sec. 45(5),

63. Asin Nersus v. Halpe Katana Co-operatize Sociely Lid. (1956) 57 N.L.R. 505.

64. As in FEkanayake v. The Prince of Wales Co-operative Society Ltd. (1949)
XXXIX G.L.W. 57.

65. (1947) 48 N.L.R. 113,
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operative society was an officer of such a society, the court held
that the dispute could not be brought within the ambit of section
45(1) (c).e¢

It then remained to be decided whether the dispute could be
regarded as one between a member and the sogietv, within the
meaning of section 45(1) (b). Canckeratne, J., observed that
certain sections of the Ordinance specified some disputes that
could arise between a society and one of its members. As a
general rule, section 45(1) (b) applied only to a dispute which
could be said to arise out of the relationship between a society
and one of is members. To hold that any dispute, irrespective
of its nature, to which a society and one of ils members were
parties could be referred to arbitration was, in the opinion of the
court, to strain the language of the Legislature far beyond its
natural meaning.8? Accordingly, it was held that neither the
plaintiff’s claim for the recovery of the security deposited with
the society nor the society’s claim that the plaintiff did, in his
capacity as the manager, misappropriate moneys belonging to
the society could be regarded as a dispute that arose out of the
relationship between the society and a member.

Mohideen v. Lanka Matha Co-operative Stores Lid, 5% is another case
in point. There the plaintiff, who was admittedly a member of
the defendant society and was employed by it at the material
dates as a night watcher, alleging that his services had been wrong-
fully terminated, instituted an action for the recovery of arrears
of salary and damages for wrongful dismissal. From the decision
of the court of first instance dismissing his action, the plaintiff
appealed. The counsel for the defendant-respondent contended,
inter alia, that the plaintifl could not have brought the action before
a court of law and that the proper procedure would have been
for him to make an application to the Registrar. The Supreme
Court rejecting that contention held that the true test whether
a particular dispute fell within the ambit of section 45(1) (b) was
to ascertain whether the dispute arose between the society and
the member gua member. Nagalingam, J., said:

It is manifest that the dispute between the plaintiff and
the defendant does not arise from his relationship to the
society as member, [Therefore] the dispute is one which
is not referable to the Registrar for decision but one that
can properly be investigated by [a court] .89

66. In Sanmugam v. Badulla Co-gperative Stores Lid., (1952) 54 N.L.R. 16, how=
ever, where the Supreme Court examined the powgrsand functions or
the manager who was a party to the dispute and held that the manager
was an officer of the society within the meaning of section 45(1) (c).

67. Meera Lebbe v. Vannarponnai West Co-operative Socizty, (1947) 48 N.L.R. 113,
at p. 115.

68. (1947) 48 N.L.R. 177.

69. Ibid., atp. 178, ad fin
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The non acceptance of such a limited meaning of section 45:

would lead to the necessity of having to attribute to the
Legislature an intention to regulate dealings not merely
between members and the society but also between third
parties and the society—an intention which is difficult
to conceive asever having been in the mind of the Legisla-
ture,’ -

This restrictive interpretation placed on paragraph (b) of
section 45(1) was followed in Ilangakoon v. Bogollagama where
Gratiaen, J., said that a statute which restricts a person’s right to
have his dispute investigated in a regular action must be strictly
construed.” The object of that provision, it ha sbeen judicially
observed,”® was merely to provide a speedy and expeditious
disposal of a dispute between a member in his capacity as a
member and the socicty by referring such dispute to a domestic
tribunal,

The effect of the amendments introduced in 1949 was to
enhance the jurisdiction of arbitrators. Section 45(1) (b) was
expanded to include a dispute between a member and an employee
of the society, whether past or present, while paragraph (c) of
the same section was enlarged to include a dispute between the
society and an employee whether past or present. The proviso
to the same section was amended to include a ‘claim’ by a society
against an offlicer or employee, whether past or present. This
revised section appears as section 53(1) of the Ordinance as
amended,

At the least, the Supreme Court cast doubts on the validity
of the amending Act of 1949 in the case of Karunatilleke v. Abeyweeral
where the dispute was between a former manager of the respondent
co-operative society, and that society. The Ordinance, as
amended in 1949, defined the word ‘officer’ to include the manager
of a co-operative society.’ Thus the issue before the court
was whether a claim by a society against one of its officers to
account for goods or the value of goods shown by thebooks of the
socicty to have been under his contrel could properly be the
subject matter of arbitration. The principal ground onwhich the
petitioner asked for the quashing of the award made against him
by an arbitrator is that ‘the making and enforcement of the award
involves the exercise of judicial power and conflicts with the
principle of the separation of powers which prevails under our
Constitution.’®

70. Ibid. 71. (1948) XXXIX C.L.W. 33.

72. Ibid., at p. 35.

73, Mokideen v. Lanka Matha Co-operative Stores Ltd., (1947) 48 N.L.R. 177,
at p, 178.

74. (19]}66) 688 N.L.R. 503.

75. Co-operative Societies Ordinance, No. 16 of 1936, as amended by Act

No. 21 of 1949, section 65
76. Karunatilleke v. Abeyweera, supra note 74, at p. 504.
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The Supreme Court noted that the amending Act added the
categories of officers and employees to the proviso to section
45(1) which, prior to that amendment, declared that aclaim by a.
socicty for any debt or demand due to it from a member or past.
member should be deemed to be a dispute touching the business:
of the socicty,

H. N. G. Fernando, 8.P.J., dclivering the judgment of the-
Divisional Bench of three Judges in Karunatillcke v. Abeyweera,,
found it useful to consider the objects which were intended to be
achieved by section 45(1} of the original Ordinance. He said+

As between a society and its members, disputes can well
arise as to the construction and effect of the rules govern-
ing relations between members inter se and the relations
between a society and its members, as to whethera
soclety had acted in breach of the rules, as to the qualifi-
cation of members to hold office in the society, as to the
validity of elections or appointments to office in society,
as to the scope of the business which a society may law-
fully carry on, and as to similar matters peculiar to
associations of persons. It was clearly the intention of
the Legislature that such disputes should be finally
decided by the Registrar in the exercise of his supervisory
functions, or by arbitrators appointed by him. Disputed
claims by a society against its members, in their capacity
as such, were also in contemplation, although it is argu-
able whether scction 45 applied also to other claims.
against members, Hot arising by reason of their member-
ship of a society, but arising instead upon transactions
involving ordinary contractual rights and obligations
or else arising in delict. Except in regard to claims of the
nature lastly mentioned I have no doubt that the deter-
mination by the Registrar or an arbitrator of a dispute
affecting any of the matters just mentioned does not
involve the exercise of the judicial power of the State.

This passage affirms, in no uncertain terms, the view expressed:
in Meera Lebbe’s case™ and Mohideen’s case™ that a dispute between
a member and a socicty mcans a dispute between such parties.
and arising out of that relationship; moreover, it explains lucidly
the kind of disputes that can arise out of such relationship.

H. N. G. Fernando, S.P.]., observed that an officer of a co-
operalive sociely was not necessarily in a contractual relationship-
with the society. But, when for instance the manager has custody

77. Ibid., at p. 504,
78. Supra pp. 119-120.
79. Supra pp. 120-121.
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wor vontrol of goods of the society contractual relations can exist,
In the instant case, he observed, the liability of the manager
aarose at the least upen an implied contract, in the nature of an
;agency. “The dispute concerning the existence of this liability
;and the duty to perform it is an ordinary civil dispute within the
i#raditional jurisdiction of the courts’.0

Accordingly, he held that the dispute in issue was not one that
‘might, prior to 1949, have been determined under the special
procedure provided by the Co-operative Societies Ordinance.
"The court ohserved:

The amending Act purported to oust the jurisdiction
of the courts over disputes which at the time when the
Constitution came into force were exclusively within that
Jurisdiction. In the language of recent judgments, there
has thus been a clear encroachment of the powers ex-
clusively vested in the Courts.’

The judgment does not specifically state that the amending
Act is unconstitutional. The actual decision merely reads:
“the award made against the petitioner is quashed’. There is,
however, no doubt that the result of this decision is that the
amending Act is unconstitutional to the extent that it sought to
«confer judicial powers on arbitrators.82

"The decision in Karunatilleke v. Abeyweera was taken a step further
by a Bench of two Judges in Fayasckera v. Minuwangoda Co-operative
Society Ltd,;%3 where the issue was whether the claim of a society
that a member of its committee of management had failed to
account for moneys entrusted to him was a dispute that could
-properly be referred to arbitration under the Ordinance. Karuna-
dilleke v. Abeyweera was sought to be distinguished on the ground
that there the disputed ‘claim’ was between an officer and the
-socicty whereas in the instant case the ‘claim’ was by the society
against a member of the committee, so that even the Ordinance
‘in its unamended form could apply to the case. The Supreme
+Court refused to accept the argument that, despite the fact that
adjudication upon a claim of the nature of that before the court
-did involve the exercise of judicial power, the exercise of such
jurisdiction by an arbitrator was valid since the original Ordinance
itself, which was in operation at the time the Independence
“Constitution was enacted had conferred such a jurisdiction.

H. N. G. Fernando, C.]., following his own Jjudgment in
Karunatilleke v. Abeyweera said:

80. ﬁa;unatiikke v. Abeyweera, (1966) 68 N.L.R. 503, at p. 505.
81. Ibid.

82. C.F. Amarasinghe, Separation, at p. 259 and L. J. M. Cooray, Reflections
at p. 86.

:83. (1970) 73 N.L.R. 354.
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The jurisdiction to adjudicate upon such a dispute is
vested by the Constitution in the courts, and that Jurlsdxc—
tion is not ousted by any provision of the Co- -operative
Societies Ordinance which purports to vest it in an
arbitrator.s

Here again, the statute was not declared unconstitutional i
specific terms, and the actual decision was to quash the order
made by the District Judge for the enforcement of the award of
the arbitration. The effect of these two cases however, 13, that
an arbitrator has jurisdiction to conduct a domestic inquiry and
not to exercise the powers which are within the traditional jurisdic-
tion of the courts and that the Co- -operative Socicties Ordinance
docs not have the effect of conferring such judicial power on arbi-
trators acting on the powers granted to them by that Ordinance.

The change of the attitude of the judiciary that appears from
the above comparison of the early and later case law is easily
referable to the epoch making Ju(l1cxal power cases’. Those
cases on co-operative arbitrators which were decided before the
Judicial power’ cases accepied as valid a legislative measure that
took away the jurisdiction of the ordinary courts. For instance,
in Ceplon Coconut Producers Co-operative Union Lid. v. Jayakody®
T. 5. Fernando, J., accepted as an undoubtedly correct proposition
that the Jumsdlctlon of the courts was ousted in the circumstances
enumerated .in section 45(1) of the Co- Operatlvc Societies
Ordinance.

It is true that the Supreme Court in the absence of contrary
argument assumed that Parliament could by an or dmary statute
confer judicial power on extra judicial tribunals. ‘The Supreme
Court, however, succeeded in circumventing the powers of the
arbztralors s0 that the ousting of the jurisdiction of the courts was
kept to a minimum, We have already seen how the relevani
provisions were strictly construed against this backdrop.

Aside from narrowing the province of an arbitrator’s jurisdiction
the Supreme Court insisted upon being satisfied, first as to the
legality of the award before it could be given any legal eflect,
As we have already seen,-an award of an arbitrator was final and
not justiciable in a court of law.® ‘Therefore, a court could
probe into the validity of an award only when it was called upon
to enforce it as a decrec of that court.” The procedure to be
followed had not been preseribed.  Commenting on this Gratiacn,
J., said in Barnes de Silva v. Galkissa Watarappola Go-operative Stores
Society:®

84. !bm‘ atp. 357.

85. (I 962} L L W, LXIII 48.

86. See suprap. 118.

87. Raule 29 (k) cited at p. 119, mpm
88. (1953) 54 N.L.R. 326.
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- +.it is the clear duty of a Court of law whose machinery
as a;Court of execution is invoked to satisfy itself, before
allowing writ to issue, that the purported decision or
award is prima facie a valid decision or award made by a
person duly authorized under the Ordinance to determine
a dispute which has properly arisen for the decision of an
extra-judicial tribunal under the ordinance.®? v

An application must be made, the Court laid down, either in a
regular action or at least by pctition and affidavit setting out the
facts that the award is prima facie entitled to recognition as a
decree of court. The affected party must be served with notice
so that he could raise objections, if any, to the validity of such
an award.

Explaining the role of the judiciary Gratiaen, J., thus abserved:

The Legislature had no doubt withdrawn from courts
of law their jurisdiction to determine disputes touching
the affairs of co-operative societies or even to scrutinize
the correciness of decisions or awards made by extra-judicial
tribunals properly exercising jurisdiction under the
Ordinance. DBut the right and the duty to examine the
validity of such decisions and awards is still vested in the
courts which are empowered to enforce them. And un-
less that duty be wvigilantly performed, there is great
risk that the judicial process may be abused.% :

This strict procedure prescribed in Barnes de Silva’s case, which
enables a court to closely examine whether an award is ultra vires,
has been approved both by a Divisional Bench of three Judges of
the Supreme Court and subsequently by a Full Bench.9!

The determination of the Supreme Court to negate any award
made without jurisdiction finds expression also in Sirisena v.
Kotawera—Udagama Co-operative Stores Lid.,®2 where an application
had been made to the Supreme Court for a writ of certiorari
to quash an award made by an arbitrator. It was objected to
on the ground that the petitioner could object to the award in
the enforcement proceedings which were at that time pending
before the District Court and that the writ should not be granted
when another substantial remedy is available. Gratiaen, J.,
held that the principle had no application to the proceedings of
a tribunal which had flagrantly exceeded the limited statutory
powers conferred on it. Granting the writ Gratiaen, J., observed
that it was the duty of a court to speedily wipe out an award made
in such procecedings.

89. Ibid., at p. 328,
90. Ibid., at p. 329.
91. Fayasinghe v. Boragodawatle Co-operative Stores (1955) 56 N.L.R. 462,

approved in Bandohamy v. Senangyake (1960) 62 N.L.R. 313.
92. (1949) 51 N.L.R. 262. .
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The Supreme Court insisted on the legality of the award so as
to preserve the jurisdiction of the couris to the greatest possible
extent. In addition, the courts emphasized that arbitrators
should conduct their proceedings in a deliberate and cautious:
manner even when their jurisdiction was beyond attack.

A general remark was made by Basnayake, C.J., in Nereus v..
Halpe Katana Co-operative Stores Soctety, Lid %3

Where matters which, but for the statute, would ordinarily
have come before the courts are left to be decided by a
special tribunal then its procedure should approximate
as nearly as may be to the standards of the Couris,®

The degree of supervision the Supreme Court exercised over:
arbitral proceedings is seen in Ekanayake v. The Prince of W ales
Co-op. Society Ltd% The awards of arbitrators were usually
made by filling in the blanks of a standard award form. The:
award form in issue in that case had not been completed in full.
Windham, J., observed thus:

I may say that the leaving blank of some of the blank
spaces in the above document indicates a most slovenly
attitude on the part of the arbitrator or whoever was
responsible for completing it, and it would bemost dis-
turbing to think that this was the manner in which
awards made upon references made under the Co-opera-
tive Societies Ordinpance or Rules were commonly
drafted.o

lilangakoon v. Bogollagama™ provides another striking example..
Here the petitioner had been deprived of his right of appeal to
the Registrar, which had to be exercised within a month after
the award is made, since the award was communicated to him
after nearly six months. Gratiaen, J., had this to say:

I earnestly hope that this deplorable state of affairs is not
typical of the manner in which arbitral proceedings
under the very salutary provisions of the Co-operative
Societies Ordinance are conducted.9

The foregoing discussion amply demonstrates how the judiciary,
in circumstances where in its opinion an extra-judicial body had
validly been created having the effect of restricting the jurisdiction
of the courts, sought to ensure that such extra-judicial bodies.
functioned in a responsible and judicious manner so that justice
is done to parties before them. -

93. (1956) 57 N.L.R. 505.

94. Ibid., at p. 510.

95. (1949) XXXIX C.L.W. 57.
96. lbid, at p. 58.

97. (1948) XXXVII C.L.W. 33.
98. ibid., atp. 34.
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In none of these cases was an attempt made to define what is
‘meant by ‘judicial power’. The court being content merely
‘with a reference to their traditional jurisdiction or the powers
Jormerly exercised by them.

The significance of these cases lies in that, well before the courts
were presented with arguments based on the constitutional
provisions relating to the judiciary, the judiciary did as a matter
-of course make an attempt to preserve their jurisdiction whenever
and however possible, while recognizing, at the same’ time, the
legislative supremacy of Parliament,

(3) The Nature and Scope of Judicial Power as Emanating
from the Tribunal Cases

The difficulties involved in defining the precise limits of the
«concept of judicial power’, which has been said to ‘defy, perhaps
it were better to say transcend, purely abstract conceptual
analysis’,® have not been neglected by the courts in Ceylon.100
‘However, when they werc called upon to decide whether a
‘particular tribunal exercised ‘judicial power’ for the purpose of
the application of section 55 of the Constitution, the meaning
-and the scope of that concept had to be commented on,

As we shall see in due course, the courts of Ceylon derived
‘guidance not merely from abstract definitions or explanations
of that concept but also from practical considerations. An
-attempt is made here to outline the various tests adopted in the
“tribunal cases’ which have been discussed in this and the previous
chapter and to examine the practical considerations that in-
fluenced the judiciary in deciding those cases.

{i) Tests Adopted in the ‘Tribunal Cases’

It must be said, at the outset, that an exhaustive discussion of
ithese tests is not permitted by the volume of this work, nor is it
segsential for our purpose. However, there is abundant discussion
-of this aspect, especially in the Australian context,191

The most frequently cited definition in Ceylon,19? as is the case
in Australia,l9 is that formulated by Griffiths, C.J., in Huddart

99. R.v. Trade Practices Tribunal (1970) 123 C.L.R. 361, at p. 396, per Windever,

100. See, e.g., Senadhira v. The Bribery Commissioner, (1961) 63 N.L.R. 313, at
p- 318, and, Piyadasa v. The Bribery Commissioner, (1962) 64 N.L.R. 385,
at p. 391,

101, See, e.c. W. A, Wynes, Legislative Executive and Fudicial Powers in Australia
(1976, 5th ed.), chapter 10, “The Judicial Power of the Commonwealth’.

102. See, e.g., Piyadasa v. The Bribery Commissioner, supra, p. 392; Failabbeen v.
Danine Unma (1963) 64 N.L.R. 419, at p. 425; Walker v. Fry {1965) 68
N.LR. 73, at p. 81; United Engincering Workers’ Union v. Devanayagam
{1967) 69 N.L.R. 289, at p. 306.

103. Essays on the Adustralian Constitution, ed. Else-Mitchell (1961), (2nd ed.),
at p. 72.
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Parker & Co. Pty., Ltd. v. Moorkeadl® which is said accurately
to state ‘the broad features’ of judicial power, rather than attempt
an exclusive dcﬁn1t10n.1°5 Griffiths, C.J., understood judicial
power to mean:

the power which every sovereign must of necessity have
to decide controversies between its subjects, or between
itself and its subjects, whether the rights relate to life,
liberty or property. The exercise of this power does
not begin until some tribunal which has power to give a
binding and authoritative decision (whether subject to
appeal or not) is called upon to take action.106

This definition is the starting point but not the finishing point,
since judicial power may exist in the absence of any one element
integral to that definition, and arbitral power, which is outside
the realm of judicial power, may satisfy that definition without
losing its extra-judicial character,

In those cases where the court had to demarcate between
judicial power and arbitral power further ramifications had to
be read into the above definition. The following remarkable
attempt has found favour in Ceylon:107

The essential difference is that the judicial power is
concerned with the ascertainment, declaration and en-
forcement of the rights and liabilities of the parties as
they cxist, or are deemed to exist, at the mf)"nent the
pracccdmvs are instituted ; whereas the function ofarhitral
power in relation to industrial disputes is to ascertain
and declare but not enforce what in the opinion of the
arbitrator ought to be the respective rights and liabilities
of the parties in relation to each other.108

This definition emphasizes the enforcement of existing legal
rights and liabilitics as opposed to the creation of new rlghls and
duties which is the function of the legislator, In fact, it has been
said that ‘the arbiiral function is ancillary to the legislative
function, and provides the factum upon which the law operates
to create the right or duty’.19%  That, unlike in the case of arbitral
power, enforcement forms an inscparable part of judicial power
seems a natural deduction from the above definition in Walerside

104. (1908) 8 C.L.R. 330, at p. 357.

105. Labour Relations Board of Saskeichewan v. Jokn East Iron Works, [1949] A.C.
y 134, at p. 149, per Lord Simonds,

106. (1908} 8 C.L.R. 330, at p. 357.

107. See e.g., Walker v. Fry, supra, at p. 84; Senadhira v. The Bribery (“ommim'aner,
: supra, at p. 319.

108. Waterside Workers® Federation of dustralia v. F. W. Afexander Lid. (1918) 25

C.L.R. 434, at p. 463, per Isaacs and Rich, JJ.
109, fhid., at p. 464 ad, fm
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Workers® casel In Senadhira’s caseW this position ran to the
basis of the actual decision.'?" However, in later cases
the Supreme Court of Ceylon, in keeping with the judicial
authority in the United States of America and Australia, ex-
pressly stated that enforcement was not an indispensable atiribute
of judicial power113

In essence, the Waterside Workers’ definition distinguishes between
a tribunal which gives affect to legal rights and duties and another
which grants a remedy which is a novel ereation.

The observations of Lord Simonds in Labour Relations Board of
Saskatchewan casell* takes this matter further ahead. There was
no doubt, his Lordship said, in the opinion of the Privy Council:

that there are many positive features which are essential,
to the existence of judicial power, vet by themselves are
not conclusive of it, or that any combination of such
features will fail to establish a judicial power if, as is a
common characteristic of so called administrative
tribunals, the ultimate decision may be determined not
merely by the application of legal principles to ascer-
tained facts but by considerations of policy also.l15

This definition stresses that ‘trappings’ are not conclusive and
that the nature of the considerations involved, i.e. whether legal
or broader policy considerations, holds the key to the decision
whether a tribunal exercises judicial power. The emphasis on
policy consideration presents in a new dress the distinction high-
lighted in Waterside Workers’ case between pre-existing legal rights
and rights taking effect in future in terms of an arbitral award.
The view that the ‘trappings’ are not conclusive has had a mixed
reception in Ceylon18 It is wrong, however, to assume that
the courts neglected similarities that cxisted between a court and
a tribunal in deciding whether the latter did in fact exercise
judicial power irrespective of the name by which such tribunal
was known 117

The observationsof the Privy Gouncilin the Labour Relations Board
case quoted above had a considerable effect on the final outcome
in Devanayagam’s case,''® where the Privy Council held that none

110, Whether enforcement was mdispensable was left open in Waterside Torkers®
case, See at p. 451, per Barton, J.

111. (1961) 63 N.L.R. 313.

112, Bee the discussion on the Bribery Tribunals, supra, pp. 80-87.

113. Swupra pp. 85-86. : :

114. [1949] A.C. 134, at p. 149.

115. Ibid. :

116. This negative approach was rejected by Sansoni, C.]., in Walker v. Fry-
supra, at p. 82, but referred to in Devanayagam’s case, supra, at p, 294. '

117. The discussion of specific arcas in relation to the applicability of section
55 of the Constitution makes it clear that the courts nearly alwavs com-
pared the procedure in and the powers possessed by tribunals.

118. (1967) 69 N.L.R. 289; [1967] 2 All ER, 367. = '
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of the authorities created by the Industrial Disputes Act of Ceylon119
f01_~ the settlement of industrial disputes exercised judicial power
primarily because they were intended 1o exercise a wider adminis-
trative discretion taking into consideration not only legal matter
but also the over-riding policy consideration of maintaining
industrial peace.

The ‘analogy test’ propounded in Lghour Relations case also
t}rlas approyed in Ceylon cases. 1?0 Lord Simonds had said there
that: i

it is as good a test as another of ‘analogy’ to ask whether
the subjeci-matter of the assumed justiciable issue makes
it desirable that the judges should have the same qualifi-
cations as those which distinguish the judges of the
superior or other courts.121

Apé)lying this test it was held in Devanayagam’s case that arbitrators
and members of industrial courts and of labour tribunals should
have qualifications different from those of judges of ordinary
courts, having due regard to the functions performed by them.

From the above, though brief, discussion it appears that the
basic test has been whether a particular tribunal gave effect to
legal rights and duties which involved judicial power or granted
a remedy by reference to wider considerations than those of law
and by exercising broad discretionary powers of a kind not
normally exercised by a eourt of law.

Enforcement as the essential attribute that distinguishes judicial
power from arbitral power, as has been mentioned eatlier, was
expressly rejected in the Bribery Tribunal cases.  In Ibrahim v. The
Government Agent Vavuniya, 122 however, the Supreme Court secems
to have been influenced, in deciding that the authority in question
exercised judicial power, by the fact, inter alia, that the authority
enforced a criminal sanction as opposed 1o a civil or administrative
sanction such as was the case in Xavier v. Wijckoon.123

Itmay also be noted that in the cases where enforcement was not
regarded as an essential element of judicial power the authority
concerned, namely, a Bribery I'ribunal and a Quazi, did in fact
have the power of enforcing its decision either directly or on
application to a court of law.

One point remains to the mentioned. In the tribunal cases
the approach adopted by the courts of Ceylon was not stubborn
adherence to definitions or general formulations, but an overall

119. Act No. 43 of 1950, as amended by Act No. 62 of 1957.

120. Per Tambiah, J., dissenting, in Walker v. Fry, supra, at p. 108 ; Devanayagam’s
case, supra, at p. 297.

121. [1949] A.C. 134, ai p. 151.

122. (1966) 69 N.L.R. 217.

123. (1966) 69 N.L.R. 197. See the foregoing discussion on these two cases,
supra, at pp. 100-107.
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assessment of the powers and functions conferred on the tribunal
in issue, This approach is commendable in view of the fact that,
ag we shall sec in the succeeding part, the task of the courts was
to draw a dividing linc hetween administrative tribunals which
are a social necessity and courls of law which, in the opinion of
the courts, stand as the guardian of the citizen’s rights,

(ii) Factors that influenced the judges in the “Tribunal
Cases’

Faced with the task of drawing the dividing line between
Jjudicial functions on the one hand and arbitral and administrative
functions on the other, the courts of Ceylon, undoubtedly, derived
much assistance from the definitions and criteria outlined in the
foregoing discussion. At the same time, the important role
played by certain considerations, legal and practical, in the area
of the Tribunal cascs cannot be discounted. An examination
to the preservation of the jurisdiction of the courts of law with the
Judges endeavoured to reconcile their deep-rooted commitment
of such considerations or factors amply demonstrates how the
ever-growing and inescapable need to entrust extensive powers
of Inquiry, dispute-settlement and sanction to the executive
branch of government, Although those factors which influenced
judges are inter-connected and inter-dependent, it is not a vain
undertaking to attempt a categorization of those factors. Tive
such factors which are discernible will be discussed separately.

() The most important factor seems to be the issue whether
the statute in question purported to confer on any authority other
than a properly constituted court a power that had iraditionally
been exercised by courts of law. Thus, in an attempt to dis-
tinguish Labour Tribunals from Bribery Tribunals, Tambiah,
J., had this to say in Walker v. Fry,}¢ in his dissenting judgment:

There was a clear usurpation of the jurisdiction of the
courts by the Bribery T'ribunal which performed the same
functions as a courl . .. The eflect of the legislation
creating the Bribery Tribunals is in pith and substance an
altempt to create a rival court, . . . [In creating Labour
Tribunals] it would never have been the intention of the

. legislature to provide an additional court which adminis-
ters the law of contract since such courts were in exis-
tence and are still functioning,2

In Ibrakim v. G. A. Vavuniya it was said that the Licensing of

124. (1965) 68 N.L.R. 73. : : s
125. Ibid., at pp. 105-6. See also Senadhira v. The Bribery Commissioner (1961)
63 N.L.R.. 313, at p. 320. :
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Traders Act constituted a usurpation and infringement of the
separate power of the judicature,126

Whenever the court came to the conclusion that the tribunal
in question did in fact oust or usurp the jurisdiction of the ordinary
courts of law, it was inevitably decided that judicial power had
been conferred on that tribunal. This rule of ‘the ouster of
Jjurisdiction’ springs from the premise that the powers that tradi-
tionally belonged to the courts fall within the meaning of judicial
power’. It is submitted that this rule is both practical and safe:
ipractical, because by confining to the courts alone the powers
traditionally exercised by them, the stafus quo would not be
disturbed; safe, because the phrase Sudicial power’ is given a
strict meaning, without extending it beyond the normal jurisdic-
tion of a court, thereby avoiding probable controversies.

It is interesting to note that in respect of the wvalidity of the
appointment of the President of a Labour Tribunal the Supreme
Court in Walker v. Frp*¥" and the Judical Commiitee of the Privy
Council in Devanayagam’s casel® were not unanimous in their
decisions. This is a telling example of an instance where a rule
which is simple and uncomplicated to all its outward appearances
gives rise to great difficulty in its practical application. As
Windeyer, J. said in the Australian case of R. v. Trade Practices
Tribunal®® the diflering views in Devanayagam’s case demonstrate
how amorphous really is the concept of judicial power,

(b) Secondly, the courts seem to have attached much weight
to the consideration that certain powers by their very nature
are essentially judicial. In Walker v. Fry!3® Sansoni, C. J., who
subscribed to the majority view there that a Labour Tribunal
was endowed with judicial pewer, cited with approval the follow-
ing Australian judicial observations:

{Some functions] are appropriate exclusively to judicial
action, as punishment for crime or trial of actions for
breach of contract or for wrongs.131
The truth is that the ascertainment of existing rights by
the judicial determination of issues of fact or law falls
exclusively within judicial power.13

Accordingly, Sansoni, C.]., held that Labour Tribunals were

126. (1966) 69 N.L.R. 217, at p. 219. A similar observation was made in
respect of Co-operative Societies Ordinance 1951, in Karunatilleke v.
Abeyiveera, (1966} 68 N.L.R. 503, at p. 505, per H. N. G. Fernando, 5.P.J.
See also Failabdeen v. Danina Umma (1963) 64 N.L.R. 419, at p. 423,

127. (1965) 68 N.L.R. 73.

128. (1967) 69 N.I.R. 289,

129. (1970) 123 C.L.R. at 361.

130. (1965) 68 N.L.R. 73.

‘131, Federal Commissioner of Taxation v. Munre, (1926) 38 C.L.R. 153, at 175;
cited by Sansoni, C.J., 2t p. 80.
132. The Queen v, Davison, (1954) 90 C.L.R. 353, at 369.
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‘given judicial power to try disputes, to modify existing legal
relationships, to make orders which confer legal rights and impose
legal liabilities, and to determine, as between a workman and
his employer, whether one of them possessed as against the other
some existing legal right or was subject to some existing legal
liability.155

In Senadhira v. The Bribery Commissioner’ Sansoni, C.J., recalled
that the Privy Council in The Attorney-General for Austvalia v. The
Queen’ regarded certain powers ‘such as powers to impose
penalties for a breach of an order or award and to punish con-
tempts of its powers and authority’ as matters appertaining
exclusively to the judicial power and held that judicial power
‘even to the extent of fining a citizen or depriving him of his
liberty’136 was not permissible,

C. T. B. v. Samastha Lanka Motor Sevaka Samithiyal3! provides
a striking example of the tendency of the courts to regard certain
' powers as being intrinsically judicial. In that case Sri Skanda
Rajah, J., ruled that the power conferred on such a tribunal to
punish contempts of its authority amounted to judicial power.
Similarly in In Re Ratnagopall® it was contended that the power
reposed in a Commissioner of Inquiry to refer to the Supreme
Court for decision what he determines to be a contempt of the
authority of the Commission amounted to judicial powcr. This
argument was recjected, however, on the ground that the deter-
mination of the Commissioner did not bind the Supreme Court
when deciding whether in fact the accused committed the offence.
Hinds v. The Queen™® provides a recent example of ‘inirinsically
judicial functions’, where it was held that ‘a discretion to deter-
mine the severity of the punishment to be inflicted on an individual
member of a class of offenders’ could not be conferred on an
executive body, following Deaton v. Atiorney-General and Revenue
Commissioners. 140

It may be said that the notion that certain powers are essentially
Jjudicial emanates from the idea that powers which are traditionally
exercised by courts are to be regarded as judicial powers, because
a power comes to be considered as inherently judicial by its long
continued and exclusive association with courts of law.

(¢) The third factor, like the first two, is based on historical
criteria, but unlike the first two it has the effect of excluding from
the judiciary certain functions which might properly be regarded

133. Walker v. Fry, (1965) 68 N.L.R. 73, at p. 80.
134. (1961} 63 N.L.R. 313 at p. 319,

135. [1957] A.C. 2%8.

136, Ibid., at p. 309,

137. (1963} 65 N.L.R. 491

138. (1968) 70 N.L.R. 409

139. 1197611 All E.R. 353, at pp. 370-71.

140. [1963] L.R. 170 at 182, 183.
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as judicial power. The rule, as relicd upon in Gunaseelz v.
Udugama, 1 is that if certain powers which are judicial in nature
have, nevertheless, been historically vested in the executive or
the legislative branch of Government and there is sufficient
justification to treat such vesting as valid, the judiciary ought not
to disturb such historical vesting.

In Gunaseela v. Udugama the question arosc whether the officers
constituting a Court Martial could validly exercise punitive
powers, which the court agreed were clearly judicial powers, in
the absence of such officers being appointed by the Judicial
Service Commission. The provisions relating to judicial officers
did not apply to members of a Court Martial since they did not
hold a ‘paid judicial office’#2 and on this ground alone the validity
of the jurisdiction of a Court Martial could have been upheld,
But the Supreme Court ventured to examine whether a Court
Martial could validly excrcise judicial power.

H. N. G. Fernando, S.P.]., pointed out that for a long time
before Independence the law of Ceylon had provided for the trial
by Courts Martial of certain offences committed by ‘persons
subject to military law’. It was rightly observed that the con~
stitution, powers and functions of Courts Martial functioning in
independent Ceylon were not substantially different from those
of the Courts Martial constituted under British rule.

Having observed that it had long been recognized in Ceylon
that Courts Martial could exercise punitive powers, H. N. G.
Fernando, 8.P.J., went on to find a reason sufficient to justify that
position. In the United States of America as far back as in 1858,
he pointed out, the Supreme Court had held in Dynes v. Hooverld3
that Congress had the power to provide for the trial and punish-
ment of military and naval officers ‘in the manner then and now
practised by civilised nations’ and, further, that that power was
entirely independent of the judicial power of the United States.
This case had heen followed by the High Court of Australia in
R. v. Bevan ex p. Elias and Gordon,%* ~which decided that the power
to make laws for the defence of the Commonwealth and the control
of the armed forces was independent of the judicial power of the
Commonwealth. Following these decisions H. N. G. Fernando,
S.P.J., had no hesitation in concluding that the legislative power
of the Parliament of Ceylon included the power to make laws for
the good government of the armed forces and that Courts Martial
in Ceylon were traditionally distinct from the judicial system of
Ceylon.

It is safe to assume that the Suprems Court of Csylon appreci-

141. (1968} 69 N.L.R. 193.

142. Sce supra, p. 76.

143. (1858) U. S. Reports 15, Lawyers’ Edition, p. 838.
144. (1942) 66 C.L.R. 452.
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ated the nced to safeguard the interest of the State, by way of
recognizing the validity of the internal disciplinary machinery
of the armed forces, as an exception to the exclusive vesting of
Judicial power in the ordinary courts of law. Sawer’s observation
that the decisions, quoted above, from the United States of
America and Australia aimed at avoiding ‘practical inconve-
nience’™ s, it is submitted, equally true of the Ceylon decision.

(d) The fourth factor was considered in two cales® which
were decided concurrently by the Supreme Court. In these two
cases where the validity of the imposition of a penalty by an
administrative authority was in issue, the court acted on the
principle that whether the imposition of a penalty was or was not
a judicial power dcpended on the nature of the sanction. If the
penalty served the purpose of securing compliance with an
administrative regulation or order, such as the duty of an assessee
to return a duly completed income tax declaration then the
imposition of such a penalty, which at the same time compensates
the State for the loss caused to it by any wilful evasion of tax, was
not to be regarded as a judicial function, but merely as an adminis-
trative sanction.

Ordinarily, the imposition of a penalty is associated with judicial
functions, The judiciary, however, did recognize the need to
regard as valid the entrustment of such a power to an administ-
rative authority when such power was exercised in the furtherance
of an administrative object but not for the punishment of an
offence. 147

(e) Lastly, the courts appreciated the ever-growing need for
administrative tribunals to supply a need inadequately met by
courts of law. Accordingly, there came into being a judicial
tolerance of the conferment of some judicial powers on an adminis-
trative authority for the purpose of effectively securing the object
of the establishment of that office.

This factor was instrumental in arriving at the decision that a
Commissioner of Workmen’s Clompensation was not a judicial
officer in Panagode v. Budims Singhel%® The Workmen’s Com-
pensation Ordinance created a liability not based on any breach
of law but arising simply by the reason of injury sustained out of
and in the coursc of employment. The Supreme Court enter-
tained no doubt that in deciding whether an employer is liable
to pay compensation a Commissioner might be called upon to
‘determine disputed questions of fact. But, the decision of such

145. Sawer, ‘Judicial Power under the Constitution’, Essays on Australian
Constitution, ed. R. Else-Mitchell (1961), p. 76.

146. Ibrahim v. G. A. Vawuniya, (1966) 69 N.L.R. 217 and Xasier v, Wijekoon
(1966) 69 N.L.R. 197. . : -

147. Supra, pp. 100-104.

148. (1566) 68 N.L.R. 490.
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disputes forms only a small part of the duties and functions en-
trusted to such Commissioners, the Clourt held. The clement of
dispute settlement, which in the opinion of the Supreme Court in
this case sayoured of judicial power, thus, formed a part of a
legislative plan to sccure an improved scheme for the payment
of compensation to workmen, which in its entirety was a commend-
able administrative device.

‘This principle was formulated in Walker v. Fry, by H. N. G.
Fernando, S.P.)., who later decided Panagoda v. Budinis Singho
in the following terms:

Section 55 of the Clonstitution. . . failed to preclude the
possibility of the entrustment of judicial power to some
authority bona fide established for administrative purposes.
If administrative officials, the majority of whose powers
and functions are administrative, are in addition entrust-
ed on grounds of expediency with judicial power there
would not in my opinion be confiict with Scction 55.
But if, under cover of expediency, judicial powers are
vested in an office administrative only in name, then the
principle that you cannot do indirectly that which you
cannot do directly will apply.14?

Tambiah, J., also expressed a similar opinion in Walker v. Fry,.
citing a number of examples from statutory laws of Cevlon in
support.150  In Devgnayagam’s case the Judicial Committee of the
Privy Council recognized the validity of this view when they said:

The helder of a judicial office exercises judicial power
but the fact that some judicial power is exercised does
not establish that the office is judicial 15!

Of the five factors we have discussed above, the first two tend
to preserve certain powers solely within the province of the ordi-
nary courts of law, whereas, the other three factors tend to read
some exceplions into the exclusive vesting of judicial power in
the judiciary. The emphasis the judiciary placed on the need
for circumstances that justified a deviation from the general rule
shows the manner in which the courts leant in favour of the
exclusive jurisdiction of the courts while not altogether discounting
the demands of social progress.

An application of these five factors, except the second one (i.e.
that some powers are essentially judicial), results in a decision
which takes account of the overall effect of the legislative plan
rather than some particular power that has been bestowed upon

149. Walker v. Fry (1965) 68 N.L.R. 73, at p, 101, ad. fin.

150. Ihid., p. 104.

151. United Engineering Workers’ Union v, Devanayagam (1967) 69 N.L.R. 289,
at p. 294, per Viscount Dilhorne,
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an authority. Thus, a Commissioner of Income Tax was held
entitled to impose a penalty as an incidental power, a Commis-
sioner of Workman's Compensation was held entitled to determine
questions of fact as an aid to performing his overwhelmingly
administrative functions, and a Labour Tribunal was held not
to be analogous to a court, although some judicial functions were
entrusted to it since it was part of a legislative scheme to provide
for industrial peace through conciliation, arbitration and amicable
dispute scttlement. On the other hand, when in substance a
substitute court had been created, the courts were quick to strike
out as invalid any mode of appointment to such tribunal which, is
inconsistent with section 55 of the Indepcndence Constitution.



CHAPTER 7
THE JUDICIARY AND THE EXECUTIVE

In the “Tribunal Cases’ the validity of appointment to certain
ostensibly administrative tribunals was challenged on the basis
of a specific constitutional provision, namely section 55(1) of the
Ceylon (Constitution) Order-in-Council, 1945, which enjoined
that judicial officers should be appointed by the Judicial Service
Commission. In this Chapter and in the next will be examined
a number of cases where certain acts on the part either of the
executive or of the legislature were challenged on the basis that
they amounted to an exercise of or an interference with judicial
power. These decisions rest on the premise that as a matter
of necessary inference arising from the basic structure of the
Independence Constitution of Ceylon judicial power was vested
in the judiciary to the exclusion of the other two branches of the
State. Thisinference had already been recognized in the “Tribunal
Cases’. This inference, however, 15 of special significance in
respect of the cases discussed in this and more specially in the
next chapter, for there was not in existence any one specific
constitutional provizion of direct relevance.

In this chapter three instances of alleged interferences with
Jjudicial functions by the Governor-General, a Minister or by the
Attorney-General are examined. These three instance clearly
indicate that the most fundamental consideration common to
them was that the judiciary should be free from any undue govern-
mental interference. A fourth instance where the decision rested
on the difference between judicial and administrative powers is
then studied. That case, namely Siloa v. Fayasuriya,! is best
understood in the light of the principles emerging from the case
law examined in the next chapter.

Certain comments are made at the end of each case discussed,
but there is no general concluding part in this chapter; the
general conclusions are presented at the end of the next chapter.

It must be noted that in the cases discussed under sub-headings
(2) and (3) of this chapter the constitutionality of a statute was
not in issue. The sole question in each of those cases was whether
in the particular circumstances the action of the executive could
be regarded as an attempt to undermine the independence of the
Judiciary,

(1) Nomination of Judges by the Minister of Justice

The nomination of the judges to constitute a Bench of the
Supreme Court was held in The Queen v. Liyanage® to be an exercise

1. (1965) LXIX C.L.W. 54. 2. (1962) 64 N.L.R. 313.
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of the judicial power. Accordingly, the Criminal Law (Special
Provisions) Act, No. 1 of 1962, which conferred this power on the
Minister of Justice, was held to be inconsistent with the Con-
stitution which vested the judicial power of the State exclusively
in the judiciary.

The Criminal Law (Special Prowvisions) Act, No. 1 of 1962,
which will be discussed in detail later, by section 4 broughtoffences
against the State within section 440A of the Criminal Procedure
Code, which empowered the Minister of Justice to direct that the
defendants be tried by three Judges of the Supreme Gourt without
a jury in the case of certain offences. In pursuance of this
statutory power the Minister of Justice, on the 23rd of June 1962,
directed the trial of the 24 persons, an information against whom
was exhibited to the Supreme Court by the Attorney-General
on the same day, before the Supreme Court at Bar by three
Judges without a jury.

In The Queen v. Thejawathee Gunawardene,® the first Trial-at-Bar
since Independence, the Supreme Court had held that section
440A of the Criminal Procedure Code was a valid statutory
provision, however objectionable it would seem to be. There
the Supreme Court made the following observation:¢

1t is not, in our opinion, for us to consider the desirabil-
ity or otherwise of this particular provision of the law,
which was introduced in 1915 in a year of stress,® being
retained upon the Statute Book, That is a question
of policy with which this Court is not concerned, Itis
not, in our opinion, for this Court to consider the desir-
ability or the wisdom of the power retained in the
Statute Book being invoked by the executive.

The Supreme Court had no hesitation in rejecting the argument
that the Minister’s power to directa Trial-at-Bar was unconstitu-
tional, inasmuch as it followed the decision in The Queen v. The—
Jjawathee Gunawardene without reservation,

A nowvel provision appearing in the Criminal Law (Special
Provisions) Act, No, 1 of 1962, had conferred an additional power
on the Minister of Justice. That section may be reproduced here:

9. Where the Minister of Justice issues a direction under
section 440A of the Criminal Procedure Code that the
trial of any offence shall be held before the Supreme
Clourt at Bar by three Judges without a jury, the three
Judges shall be nominated by the Minister of Justice, and

{1954) 56 N.L.R. 193.

Jbid., at p. 207.

‘This is a reference to the Sinhalese-Muslim riots of 1915 which led to a
declaration of Martial Law. See, P. V. J. Jayasekera, Social and Political
Change in Ceylon 1900-1919 (unpublished Ph.D. Thesis, London, 1969).

i
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the Chief Justice if so nominated or, if he is not so nomina-
ted, the most senior of the three Judges so nominated
shall be the president of the Court.

The Court consisting of the three Judges so nominated
shall, for all purposes, be duly constituted, and accord-
ingly, the constitution of that Coourtand its jurisdiction to
try that offence shall not be called in question in any
Court, whether by way of writ or otherwise.

It was not disputed that the second half of the section which
purported to oust the jurisdiction of the Courts could operate
only if that section was inire vires the Constitution.§

In order to assail the validity of the above quoted section, it was
contended on behalf of the defendants that the Constitution of
Ceylon recognized a separation of powers of Government. The
Supreme Court decided this issue in the following terms:7

[I]fby a separation of powers or functions of Government
is meant a mutually exclusive separation of such powers
or functions as obiains in the American Constitution or
even in the Clonstitution of the Commonwealth of
Australia, which was itself based on the American Con-
stitution, there is no such mutually exclusive separation
of governmental functions in our Constitution. Nor,
on the other hand, do we have a sovereign Parliament
in the sense in which that expression is used in reference
to the Parliament of the United Kingdom. That a divi-
sion of the three main functions of Government is recogniz-
ed in our Constitution was indeed conceded by the
learned Attorney-General himself. For the purposes
of the present case it is sufficient to say that he did not
contest that judicial power in the sense of the judicial
power of the State is vested in the judicature, 1.e., the
established Civil Courts of this country.

In The Queen v. Liyanage, the Supreme Court thus laid down
the principle that a separation of powers existed in the
Independence Constitution of Ceylon at least to the extent that
the judicial power of the State was vested in the Judicature alone,
Having recognized this principle as one that ran to the foundation
of the Constitution, the Court went on to determine whether the
power of nomination amounted to an exercise of judicial power.

The court rejected the argument that when the Minister
purported to nominate a particular Bench of the Supreme Court
he in fact appointed three Judges of the Supreme Court to a new
court which, apart from such nomination, had no existence.

6. (1962) 64 N.IL.R. 313, at p. 348.
7. Ibid., at p. 350.
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As the Supreme Court rightly observed the Judges nominated
by the Minister were already Judges of the Supreme Court and
in holding a Trial-at-Bar under section 440A of the Criminal
Procedure Code they functioned as Judges of the Supreme Court
and in no other capacity. In fact, the power of nomination which
the impugned Act conferred on the Minister was no different in
substance from the power exercised by the Chief Justice in nomina-
ting a Bench of Judges. Had the Minister purported t6 nominate
any person other than a Judge of the Supreme Court to officiate
as a Judge at the Trial-at-Bar, he would undoubtedly have been
purporting to appoint a person to the office of a judge in con-
travention of the provisions of the Constitution relating to the
appointment of judicial officers.® This line of reasoning led
itself to the conclusion that the Minister, by the act of nomination,
«did not create a new tribunal distinct and separate from the
Supreme Court.

The position is then that since a Trial-at-Bar was just one of
the modes in which the Supreme Court exercised its jurisdiction,
it could not be said that the Chief Justice was appointing judges
‘or constituting new tribunals whenever he directed that a Divisional
-or a Full Bench nominated by him should assemble. It inevitably
followed from this position that when the Minister claimed such
powers of the Chief Justice on a particular occasion it could not
‘bring about a different result.

It was further argued unsuccessfully that the power of nomina-
tion given to the Minister violated the unity and indivisibility
of the Supreme Court.® But, by far the most important argument
‘was that the act of nomination itself was an exercise of judicial
“power.

The Supreme Court was content, for the purposes of the case,
to accept the broad classification of judicial power attempted by
the Attorney-General himself. According to that classification
*Judicial Power’ is used in three senses.

1. in the sense of the essence of judicial power, the strict
judicial power;

2. in the sense of the power of judicial review;

3. in a loose sense, as meaning the powers of a judge, e.g.,
disciplinary powers and powers ancillary to the judicial
power.10

‘Strict judicial power’ as explained by Griffiths, C.J., in Huddart
Parker Pty., Ltd. v. Moorhead 1 meaning the power to examine
‘questions submiited for determination with a view to the pro-
nouncement of an authoritative decision as to the rights and

8. Ibid., at p. 352.

9. Ikid., at pp. 352-353.

10. Ibid., at p. 353.

11, (1908) 8 C.L.R. 330, at p. 357, cited in (1962) 64 N.L.R. 348, at p. 353.
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liabilities of one or more parties, did not include the power of
nomination of judges, nor did the power of nomination form part
of the power of judicial review.l2 Therefore, the Supreme Court
.confined itself to a determination whether the power of nomination
fell within the third category shown above.

The Attorney-General submitted that within the third category
were inclided both powers ancillary to judicial power and powers
‘not ancillary to judicial power. Neither of these powers was.
judicial. He contended that the powers ancillary to judicial
power were given to judicial officers, whereas powers not ancillary
to judicial power, such as the power to nominate judges, could
be reposed in a person who formed no part of the Judicature,13

The Supreme Court, however, leant in favour of the contention
made on behalf of the defendants.  According to that view, where
a power that ordinarily falls within the third category (that is,
judicial power in a loose sense} is consistent with executive or
administrative power and i consistent also with judicial power,
the matter has to be considered further in order to see whether
that particular power falls actually within judicial power itself or
outside it. It was claimed by the defence that the power to
nominate judges, although it might have the appearance of an
administrative power, was itself so inextricably bound up with the
exercise of strict judicial power or the essence of judicial power
that it was itself part of the judicial power* This ¢laim found
support in a judgment delivered by the High Court of Australia
which declared that:

Many functions perhaps may be committed fo a Court
which are not themselves exclusively judicial, that is to
say, which considered independently might belong to an
administrator. But that is because they are not independ-
ent functions but form incidents in the exercise of strict
judicial power.15

_ The power to nominate a Bench of Judges resided solely with
the Chief Justice prior to the enactment of the impugned Act
in 1962, either by virtue of his statutory powers under section
51 of the Courts Ordinance, No. 1 of 1889, or by convention. The
impugned Act sought to change this practice which had prevailed
for about a century and a half in Ceylon.’®* In the opinion of
the Court, this historical setting attracted the historical test pro-
pounded by Dean Roscoe Pound:

12. (1962) 64 N.L.R. 313, at p. 348.

13. Jdid.

14. Ibid.

15. Queen Victoria Memorial Hospital v, Thornton (1953) 87 C L.R. 144, at p.
151. Cited in (1962) 64 N.L.R. 313, at p. 354,

16. (1962) 64 N.L.R. 313, at p. 355.
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In doubtful cases, however, we employ a historical
criterion. We ask whether, at the time our Constitutions
were adopted, the power in question was exercised by
the Crown, by Parliament, or by the judges. Unless
analysis compels us to say in a given case that there is
a historical anomaly we are guided chiefly by the histor=
ical criterion.1?

‘The Supreme Court of Ceylon also cited with approval™® a some-
what differently formulated test that had been introduced by
Kitto, J., in the Australian case of The Queen v. Davison:1

Where the action to be taken is of a kind which had
come by 1900 [when the Commonwealth of Ausiralia
Clonstitution 'Act, 1900, came into operation] to be so
consistently regarded as peculiarly appropriate for
Jjudicial performance that it then occupied an acknowledg-
ed place in the structure of the judicial system, the con-
clusion, it seerns to me, is inevitable that the power to take
that action is within the concept of judicial power as the
framers of the Constitution must be taken to have under-
stood it,

These two tests, when applied to the factual situation in Ceylon
that the power to nominate judges had been reposed in the
Judiciary without exception, resulted in the conclusion that such
power was inextricably interwoven with the strict judicial power
glf the State which was vested in the judiciary and in the judiciary

one.

The ‘purpose test’ laid down by Holmes, J., in the American
«case of Prentis v, Atlantic Coast Line Co., that ‘the nature of the final
act determines the nature of the previous inguiry’,*® was also
applied by the Supreme Court of Ceylon to fortify its conclusion
that the power of nomination belonged to the judiciary alone.
The Supreme Court had no doubt that the end or purpose in
view in making the nomination was to exercise the strict judicial
power of the State.2l In arriving at this conclusion the Supreme
Court was influenced by the consideration that the Minisier in the
«exercise of his power of nomination could prevent certain judges,
including even the Chief Justice, from exercising any part of the
strict judicial power,?2

The Supreme Court took into account the fears that might be
entertained as to whether the Minister would use his power of

17. ‘The Rule Making Power of the Courts’, 12 American Bar Association
Journal (1926) 499, p. 601.

18. (1962) 64 N.L.R. 313 at p. 355.

19. (1954) 90 C.L.R. 353, at pp. 381-383.

20. (1908) 211 U.S. 210, at p. 227.

21. The Queen v. Livanage, supra fnn. 18.

22. Ibid., atp. 358.
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nomination to nominate, a Bench that would not conduct a fair
trial. That justice should not only be done but should manifesily
and undoubtedly be seen to be done is the principle involved
here.23 'The Order of the Supreme Court may be cited extensively.

[Plrior to 1962 the Minister had merely the right to
direct that the trial be held before the Supreme Court
by three Judges without a jury. But the new legislation,
passed, with retrospective effect, after the commission of
the offences alleged, thus purported to vest in the
Minister, a member of the Government which the defend-
ants are alleged to have conspired to overthrow by un-
lawful means and who, it was not disputed, had partici-
patedin theinvestigation and interrogation of some of the
defendants, the additional power to nominate the three
Jjudges. . .. This is the first occasion on which an attempt
has been made to vest this power in such an outsider,
and that too in circumstances where the propriety of the
nomination becomes, by reason of the doctrine of
ministerial responsibility, discussable in Parliament
involving, perhaps, the merits and demerits of respective
judges, whereas under the previous law the judges enjoy-
ed freedom from being the subjectof sucha discussion. . .
Will he, the ordinary or reasonable man, harbour the
impression, honestly though mistakenly formed, that
there has been an improper interference with the course
of justice? In that situation will he not suspect even the
impartiality of the Bench thus nominated??

The particular circumstances leading to the enactment of the
impugned Act and the very nature of the Act 1tself did, in the
opinion of the Supreme Court, give rise to a reasonable suspicion
that the power of nomination conferred on the Minister might
be abused.

In spite of the fact that the three Judges could have declined
to enter upon a Trial-at-Bar of the defendants on the sole ground
that the nomination of the Bench was invalid, they proposed to
examine the ‘objection of a fundamental c¢haracter’,2® centred
on the principle that ‘justice should be so administered as to-
satisfy reasonable persons that the tribunal is impartial and
unbiased’.26 This principle was, in the opinion of the Court,
so fundamental that even had the Court decided the nomination
was valid, it ‘would have been compelled to give way to this.

23. R. v. Sussex Fustices, exparte McCarthy, [1924] 1 K.B. 256, at p. 259.

24, The Queen v. Livanage (1962) 64 N.L.R.. 313, at pp, 359-360.

25. Ibid., at p. 359.

26. Ihid., at p. 360, citing R, v. Essex JFustices, ex parte Perkins [1927] 2 K.B..
475, at p. 490.



THE JUDICIARY AND THE EXECUTIVE 145

principle which has now become ingrained in the administration
of common justice in this country’.27

The preliminary objection to the jurisdiction of the three Judges
who constituted the Bench could thus succeed on two distinct
and alternative grounds, namely:

(a) the power of nomination conferred on the Minister
being a judicial power, in the sense that it was an ancill-
ary power which was inextricably bound up with tne strict
judicial power of the State, he could not, consistently
with the Constitution, exercise that power; and

(b} the nomination of the three Judges by the Minister
offended the cardinal principle that a court should not
only be impartial and unbiased but also should appear
to be so.

There is no doubt, that the Court relied heavily on historical
factors to designate the power of nomination as a judicial power,
Nevertheless, the Court seems to have been much influenced by
the fact that the vesting of that power in a person outside the
judicature would constitute an undue interference with the duties
and functions of the judges. In fact it was said:

Then, again, if the power to nominaie or select
judges can be constitutionally reposed in the Minister
on the ground that it is nomore than an exclusively admi-
nistrative act, we ¢an see nothing in law to prevent such a
power being conferred on any other official, whether a
party interested in the litigation or not. The fact that the
power of nomination so conferred is capable of abuse so as
to deprive a judge of the entrenched power vested in him
by virtue of his appointment under section 52 of the
Order in Council, or at least to derogate from that power,
is a consideration which is not an unimportant one in
deciding whether the conferring of this power by section
9 on a person who is not a Judge of the Supreme Court
is #ltra vires the Constitution. It may, of course, be
contended that the power is capable of abuse if it is
granted to a Judge of the Supreme Court or, for that
matter, to the entire Court. However, the proper
authority under the Constitution to exercise this power
appears to be the Judicature itself.2®

The Queen v. Liyanage thus is authority for the proposition
that the executive could neither exercise nor interfere with
the judicial power of the State, which was held to be exclusively
within the province of the judiciary.

27. [Ihid.
28. Ibid,, at 358.
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(2) An Imappropriately Worded ‘Free Pardon’ by the
Governor General of Ceylon

The law of Ceylon in no uncertain terms enabled the Governor
General to grant a free pardon. 2 That the Governor-General
intended to grant a free pardon, however, had to be manifest in
the instrument of such grant. If the instrument was ambiguous
or was inappropriately worded, it could not be judicially re-
cognized as a grant of free pardon, in spite of strong but extraneous
evidence of such intention. This was the view that formed the
ratio decidendi of the decision of the Supreme Court of Ceylon in
The Queen v. Wimaladharma. 3

In that case a government teacher had been convicted of
Gausing hurt and fined Rs. 100 by a Magistrate, On appeal the
Supreme Court had affirmed the decision of the Magistrate.
Thereafter, the accused made representations to the Governor-
General. In reply he received a letter dated 7th Neovember, 1963,
stating that ‘the sentence imposed on him has been set aside’. 31
Not being satisfied with this letter which merely sct aside the
sentence leaving unaffected the conviction, he further petitioned
the Governor-General on 20th fuly 1964. He received a reply

dated Sth August 1964 in Sinhala which when translated read
as follows:

With reference to his petition dated 20th July 1964, Mr.
S. 8. Wimaladharma of Menerepitiya, Warakapola, is
informed that not only the sentence imposed on him but
also his conviction was quashed by His Excellency the
Governor-General’s order which was conveyed to him
by letter No. M/J-R 148/63 of 7ith November, 1963.

By His Excellency’s Command 32

The accused produced this letter of the Governor-General
before the Magistrate who had passed the sentence on the accused
and moved that the conviction be set aside. The Magistrate
who entertained doubts whether he had jurisdiction to deal with
such an application, referred the issue to the Supreme Court.
The decision of the Supreme Court on this matter is reported
sub nomine The Queen v. Wimaladharma. 33

Sri Skanda Rajah, J., who heard the case in The Queen v.
Wimaladharma, pointed out that the first communication from
the Governor-General’s office merely stated that the sentence
mmposed on the accused had been set aside by the Governor-
General, Therefore, the second communication which explained

29. Section 10 of the Ceylon (Ofﬁce of Governor-Genersl) Letters Patent,
1947.

30. (1965) LXVIII C.L.W. 14.

31. Ibid., atp. 14. :

32. Ihid., at p. 14.

33. (1965) LXVIII C.L.W. 14,
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that the first communication had also the effect of setting aside
_the conviction was ill-conceived. The first communication was
.capable of only one construction, the learned Judge observed:
it remitted the sentence the Magistrate had 1mposed on: the
accused. -

Section 10 of the Ceylon (Office of Governor-General) Letters
Patent, 1947, which is the key provision of law relevant to the
maiter in issue may be quoted:

10. When any offenice has been committed for which
the offender may be tried in the Island, the Governor-
General may, as he shall see fit, in Our name and on Our
behalf, grant a pardon to any accomplice in such offence
who shall give such information as shall lead to the con-
viction of the principal offender, or of any one of such
principal offenders if more than one, and further may
grant to any offender convicted of any such offence in
any Court within the Island, a pardon, either frec or
subject to lawful conditions, or any respite, cither
indefinite or for such period as the Governor-General,
may think fit of the execution of any sentence passed
on such offender, and may remit the whole or any part
of such sentence or of any penalties or forfeitures other-
wise due to Us,

__ The relevant parts of the above provision enable the Goyernor-
‘General to grant to any convicted person a free or conditional
parden, an infinite or limited respite of the execution of any
sentence, or a remission in whole or in part of such sentence.
The Court held that in order to determine which of thesc several
and distinct remcedies was intended by the Governor-General
the words used in the communications should he given their
ordinary meaning, Accordingly, the first communication had
to be regarded as a remission of the sentence. 3¢

The second communication from the Governor-General’s
office claimed that the first communication quashed the conviction
‘too. As regards this communication, Sri Skanda Rajah, J.
said that quashing a sentence involved the exercise of judicial
‘power. Citing The Home Office by Sir Frank Newsam, the learned
]udge conceded that:

A free pardon wipes out not only the sentence or penalty,
but the conviction and all its consequences, and from the
time it is granted leaves the person pardoned in exactly
the same position as if he had never been convicted. 2

The communications from the Governor-General, however, the
Court observed, did not mention that a free pardon had been

34. Thid, st p 15
35. Cited at p. 15.
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granted. He could grant a free pardon which had the effect
of wiping out both the conviction and the sentence: but, he could
not direct that the conviction and the sentence be set aside.
Such a direction amounted to an exercise of judicial power:

Judicial power is exclusively vested by the Ceylon {Con-
stitution) Order-in-Council in the Supreme Court and
other Courts and tribunals to which the Judicial Service
Gommission alone makes appointments.  Judicial power
cannot lawfully be exercised by the executive. 3

The Supreme Court accordingly held that the directions
contained in the second communication amounted to an exercise
of judicial power and were therefore invalid,

On the same day, December 2, 1965, that the court made the
above Order, an application was made ‘under extra-ordinary
circumstances’, on behalf of the accused, in that certain facts
which were not before the Supreme Court during the proceedings
were then brought to its notice. The Order dealing with the
second application is appended to the original Order.

It was stated in the second application that the Minister of
Justice, on whose advice the Governor-General exercised his
prerogative power, had in fact advised the Governor-General in
a communication written in English that a free pardon be given.
When the Governor-General received the second petition from
the accused seeking an explanation it was referred to the Minister.
His advice written in English was as follows:

His Excellency the Governor-General has granted a free
Pardon, in this case in which he was convicted and fined,
The Honourable Minister advises His Excellency to in-
form the petitioner that by the said order of His
Excellency not only the penalty imposed on the petitioner
but even the conviction gets wiped out.

Tt was shown that the Governor-General acted on this advice
when he sent the second communication to the accused. In
the light of this new evidence Sri Skanda Rajah, J., agreed that
‘it was not intended by His Excellency the Governor-General to
exercise judicial power. In truth and in fact a free pardon had
been granted’® The communications from the Ministry of
Justice addressed to the Governor-General, which constituted
eXtraneous evidence, did not deter the learned Judge from adher-
ing to the original Order he made that the Governor-General
had not granted a free pardon. 0

In spite of the fact that the Governor-General had, as appears
from the advice of the Minister of Justice on which His Excellency

36. Ibid., at pp. 14-15.

37. Atp. l16.
38. It
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acted, intended to grant a free pardon, such intention did not
find expression in the communications issued from the Governor-
General’s office. This was the result of the use of ‘rather in-
appropriate terms due to the inadequacy of legal terminology
coined in Sinhala’® Even the Governor-General’s office was
not to blame, the learned judge observed, because the vocabulary
at their disposal was inadequate,

Sri Skanda Rajah, J., seems to have given much weight to the
rule that what matters is the manifest intention and not the true
but undisclosed intention. This led him to completely discount the
evidential value of the advice of the Minister which seems to have
been regarded as extraneous ecvidence.® Unmoved by the
additional material placed before him, the learned Judge reaffirmed
the validity of the order he had originally made.

It is respectfully submitted that this decision is incorrect in law,
because there was sufficient evidence, although extraneous in a
strict sense, as emerging from the communications from the
Ministry of Justice addressed to the Governor-General, to sufficient-
ly support the belief of Sri Skanda Rajah, J., that the Governor-
General had granted a free pardon ‘in truth and in fact’ 4

Moreover, Wimaladharma's case is not a commendable decision
of policy, for it failed to take account of the difficulties involved
in finding or creating Sinhala equivalents for English terminology,
Specially in the field of law, numerous difficulties have been
encountered in translating concepts and principles which are
alien to Sri Lanka. It is unfortunate that the learned Judge
based his decision on a highly technical point—namely the use
of an inappropriale word—when all other indications squarely

pointed to just onc conclusion that the Governor-General had
granted a free pardon.

Apart from the assumption made, on the basis of the use of
inappropriate language, that the Governor-General unduly
interfered with the judiciary in a technical sense, it appears that
any such interference was not in the contemplation either of the
Governor-General or of the Minister of Justice. The importance
of this case therefore is limited to its recognition of the principle
that the executive could not exercise judicial power under Ceylon
(Constitution) Order-in-Council, 1946,

A somewhat similar incident came before the Supreme Court
in the case of In re Agnes Nona,?? the facts of which were as follows.

39. Ffhid.,

40. The judgment does not expressly exclude the advice of the Mmister on
the ground that it constituted extrancous or irrelevant evidence, How-
ever, this is the only basis on which is explicable the unwillingness of the
learned judge to give effect to the true ntention.

41. (1965) LXVIII C.L.W. 14, at p. 16.

42. (1951) 53 N.L.R. 106.
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The ‘accused, who had been convicted and sentenced by a
Magisirate’s Court, appealed against that decision to the Supreme
Court which dismissed the appeal. Thereafter the Magistrate
ordered the accused to appear before him so that he could give
effcct to the order of the Supreme Court dismissing the appeal.
The accused failed to appear before the Magistrate, and in the
meantime, petitioned the Governor-General who granted a
conditional pardon; the condition being that she (the accused)
should enter into a bond in Rs. 250 to be of good behaviour for
a period of one year.43 This, Dias, S.P. ]., observed was a lawful
order, but the Governor-General did not direct before whom
that bond was to be executed.

The Permanent Secretary to the Ministry of Justice forwarded
a copy of the memorandum of the Governor-General granting
the conditional pardon to the Magistrate “for favour of necessary
action’. He further requesied the Magistrate to let him know
when the accused had entered into the bond. On receipt of this
letter the Magistrate caused the accused to appear belore him
and enter into the bond. The Magistrate then informed the
Ministry of Justice that the accused had duly entered into the
bond.

Having seen a report of these proceedings in the Daily Press,
Dias, 5.P.]., considcred that this was a case in which he should
call for and examine the record of the proceedings under section
356 of the Criminal Procedure Code which provided that the
Supreme Court could call for and examine the record of any
case, whether already tried or pending trial in any Court, for the
purpose of satisfying itself as to the legality or propriety of any
sentence or order passed therein or as to the regularity of the
proceedings of such Court,

Dias, S.P.]J., explained his action in the following terms:

On a perusal of the record it appeared to me that this
was a case in which it was desirable that the relative legal
position which the executive government as represented
by the Minister of Justice bears towards the Courts
should be clarified. The accused lady and the Attorney-
General were therefore notified and the matter has been
fully argued.™

It was argued on behalf of the State that the order of the
Magistrate that the accused should enter into the bond referred
to in the conditional pardon was merely an adminisirative act,
and accordingly the Supreme Court could not exercise its re-
visionary powers in respect of it. Revisionary powers, it was
contended, could be exercised only in respect of the exercise of

43, [fhid., at p. 108.
44. lbid., at p. 109.
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judicial powers by the inferior Courts, Dias, S.P.J., was not
inclined to agrec with that contention. In any case statutory
provision existed which empowered a Magistrate to order an
accused to enter into a bond in certain specified circumstances.
Therefore, in the instant case the Magistrate had exercised power
which necessarily had a judicial character, although there was
no statutory provision which applied to the situation in hand 5

The learned Judge recognized that the Minister of Justice
possessed certain ‘administrative’ powers, relating to the appoint-
ment of the subordinate staff of a Court, the emolumenis to be
paid to judicial officers and the hours during which the office of
the Court should be open etc. ;

These ‘administrative’ powers are difficult to define,
and there may arise cases in which the Minister may
inadvertently overstep the bounds and encroach. cither
on the functions of the Judicial Service Commission on
the one hand, or on the judicial functions of the Clourt
on the other. In case where there is ground to believe
that the Minister has improperly encroached on the
judicial functions of a Court, it is the undoubted right
of the Supreme Court to examine the position, and fear-
lessly to say so, if there has in fact been any illegal en-
croachment. 16

The Magistrate’s Court in the discharge of its duties as a Court
was not under the administrative control of the Minister. Nor was
there a statutory provision which enabled the Minister to give
a direction of the nature that was in issue in the instant case,
The learned judge ecmphasized that:

The point to be noted, however, is that whenever on
grounds of public policy it is considered expedient that
the Judge should render assistance to the exccutive, the
law provides for it in unmistakable terms by imposing a
statutory duty on the Judge to do so.47

Accordingly, the proper course would have been for the accused
to have the memorandum of the Governor-General brought to
the notice of the Court. The intervention of the Minister was
wholly inappropriate and illegal.

The Solicitor-General concedes that if the Minister has,
in fact, acted illegally, there is no distinction between
a slight inferfercnce by the executive with the judiciary
and a major interference. In either case the independ-

45. Ibid., at p. 110.
46. Ibid., at p. 113.
47. Ibid., at p. 115.
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ence of the judiciary would be aflected and must be
condemned. 48

It was open to the Supreme Court to quash all the proceedings
and to restore the stafue guo ante. Ncvertheless, in view of the
fact that the accused was then lawfully at liberty, Dias, 8.P.].,
did not propose to take any action.?® ‘T'he whole purpose of hig
exercising the revisionary powers was to lay down the principles
applicable.

The principles laid down in this case were that a person who
had been granted a conditional pardon should himself initiate
proceedings necessary to fulfil the condition; that no executive
officer could intervene in such a situation and direct a Court to
take proceedings; and that as a general rule the executive should
not interfere with judicial functions.

In spite of the illegality of the Minister’s direction to the
Magistrate, the Suprcme Court did not propose to quash the
proccedings before the Magistrate. The fact that the grant of
the conditional pardon had been wvalid dissuaded the learned
judge from nullifying the proceedings. This case thus provides
a striking example of the deep-rooted antipathy of the judiciary
towards any interference with the performance of judicial functions
and shows how a Court will go to the extent ol initiating a judicial
proceeding by itself, even where its final decision will not make a
substantial impact on the subject matter of the proceeding.

There are two distinctions between In re Agnes Nona and The
Oueen v. Wimaladharmg. Virstly, the grant of pardon by the
Governor-General was held valid in the former and invalid in
the latter. The Supreme Court overlooked the technical ille-
gality in the former, whereasin the latter it refused to recognize
the validity of the grant. In re Agnes Nona amply fortifies the
submtission previously made that the final order in Wimaladharma’s
case rests on insecure grounds.

A feature common to both cases is that there was no real
intention on the part of the exccutive to interfere with the judici-
ary. On the other hand, in The Queen v. Liyanage the Supreme
Court entertained a reasonable doubt as to whether the executive
did intend such an interference.s® The significance of Agnes
Nona’s case and Wimaladharma’s case is, therefore, limited to the
Jjudicial recognition of the importance of ensuring that the judicial
function can be exercised free from undue governmental inter-
ference.

(3) The Attorney-General's Power to give.directions to
a Magistrate
The Attorney-General could under the law of Ceylon direct
48. Ibid., atp. 116.

49. Ibid.,
50. See the discussion in Part 1 of this chapter.
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a Magistrate who had discharged an accused after a preliminary
Anquiry to commit him for trial before the Supreme Court. So
swas decided in The Attorney-General v. Don Sirisena 5!

In that case the Magistrate had dischareed three out of four
persons who had appeared before him at a preliminary inquiry,
«on the basis that there was no prima facie case against them. The
Attorney-General then directed the Magistrate to commit the
three persons who had been discharged by him for irial before the
Supreme Court, but he refused to give effect to this dircction on
the ground that it constituted an interference with the discharge
of his judicial functions. The matter was then brought before
the Supreme Court, in the exercise of its revisionary powers,
for a binding decision whether the Attorney-General could validly
dissue such a direction.

The main argument was that the Magistrate in discharging the
accused persons performed a judicial function and that the
Attorney-General who was part of the executive ¢ould not inter-
fere in the exercise of judicial power by a judicial officer.,

The Supreme Court firmly rejected the argument that a
Magistrate exercised judicial power when he discharged an
accused at a preliminary inquiry. A preliminary inquiry was
held solely for the purpose of finding whether there was sufficient
«evidence to commit a person for trial. Such an inquiry did not
aesult in a determination of either guilt or innocence. Section
162(1) of the Criminal Procedure Code provided that ‘if the
‘Magistrate considers that the evidence against the accused is not
:sufficient to put him on trial, the Magistrate shall forthwith order
‘him to be discharged’. Citing an Australian authority,52 the
Bupreme Court of Ceylon held that, in the absence of a deter-
‘mination by the Magistrate as to whether the accused person
‘had committed an offence, a preliminary inquiry did not involve
‘the exercise of judicial power.

In the absence of an exercise of judicial power by the Magistrate
the Attorney-General eould not be said to have interfered with
any exercise of judicial power. Further, the Supreme Court
-observed that historically the Attorney-General had always been
wested with this power:

Our law has, since 1883, if not earlier, conferred on the
Attorney-General in Ceylon powers, directly to bring
an alleged offender to trial before a Court, to direct a
Magistrate who has discharged an alleged offender to
commit him for trial, and to direct a Magistrate to dis-
charge an offender whom he has committed for trial.
These powers of the Attorney-General which have

St {1968) 70 N.L.R. 347,
:52. Appleton v. Moorhead (1908) § C.L.R. 330.
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commonly been described as quasi-judicial, have tradi-
tionally formed an integral part of our system of Criminal
Procedure, and it would be quite unrealistic to hold
that there was any intention in our Constitution to
render invalid and illegal the continued exercise of those
powers, This Court has, upon similar considerations,
upheld the validity of statutes conferring criminal jurisdic-
tion.on Courts Martial and conferring on revenue
authorities the power to impose penalties for the breach
of revenue restrictions.53

It appears from the above quoted passage from the judgment
in The Attorney-General v, Sirisena that beside the ruling that a
Magistrate did not act in a judicial capacity in conducting a
preliminary inqguiry, the overwhelming consideration was that
for at least nearly one hundred and fifty years this power, a
quasi-judicial power as the Court preferred to call it, had been
exercised by the Attorney-General. However, both these
grounds were instrumental in bringing about a decision favourable
to the Attorney-General. Therefore it follows that if a similar
poewer had been granted in a post-independence statute the
decision might have perhaps been different. For, the Court
could possibly resort to an analogy with the principle enunciated
in The Queen v. Liyanagest that powers ancillary to judicial powers
were also to be regarded as judicial powers in certain circumstances:
accordingly, it might have been held, relying on the historical
test, that traditionally the preliminary inquiries had been so
connected with strict judicial proceedings that the preliminary
inquiries did ‘in a loose sense’ fall within the ambit of judicial
power.

However, it is of interest to note here that as far back as in 1898,
the District Court of Cevlon in Dadgbhoy Musserwanjee v. Nana
Moona Sheriffdeen®® had held that a Magistrate’s Court inquiring
into a non-summary charge was nol a court within the meaning
of section 834 of the Civil Procedure Code. Under that section
a party to a case pending before a court having jurisdiction
therein was exempt from arrest under civil process while going
to or returning from such court.

The decision in The Atlorney-General v, Sirisena provides a striking
example of the willingness of the Courts to recognize that the
executive did have the power to control the working of the judici-
ary in respect of ceriain restricied arcas. In permitting such
controls or regulations the Courts, however, first satisfied them-

53. The Attorney-General . Don Sirisena (1968) 70 N.L.R. 347 at p. 355.
54. (1962) 64 N.L.R. 313.
55. (1898) 1 Browne's Reports 3.
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selves that the independence of the judiciary was not thereby in
any sense Impaired.56

{4) Removal of the Chairman of an Urban Council by the
Minister

It was argued unsuccesstully in Silve v. Jayasuriyas? that the
Minister of Local Government exercised judicial power when he
removed the Chairman of an Urban Council, One of the con-
sequences of such a removal was that by reason of section 9(3) of
the Local Authorities (Elections) Ordinance5s the deposed Chair-
man became disqualified for a period of five years from being
elected as, or voting at any election of, a Senator or Member of
Parliament or a Member of any local authority. On this ground
it was alleged by the petitioner that the order was an Exercise
of judicial power and the court was requested to defer decision
until a Bench of five Judges rendered its decision dealing with
certain tribunals.  (Thisis undoubtedly a reference to the Supreme
Court Proceedings in Walker v, Fry.)s

On the other hand, the Crown Counsel argued that the Minisier
was entrusted with the supervision of the administration of local
authorities and with the executive power to be exercised in the
course of such supervision. Removing a person from the office
of Chairman, it was submitted, was one of such administrative
powers. The learned Judge was inclined to agree with this
proposition when he said:

Even if it be correct that the disqualification created by
Section 9(3) (¢} of the Local Authorities (Elections) Or=
dinance canattach only to an order made by the holder
of a judicial office, the validity of the Order for removal
from the office of Chairman is not thereby impaired. In
so far, therefore, as the Order has the effect of removal
from office, I must hold that the Minister was duly
empowered to make it. The petitioner can take such
steps as he may be advised to do if it is thought that the
Minister’s Order cannot deprive him of electoral and
voting rights.

The learned judge seems to have separated the civic disabilities
which followed the removal from the act of removal, and regarded
the latter as clearly involving administrative functions. Fe left
open the issuec whether civic disabilities could validly ensue from

56- Elscwhere in this thesis reference has been made as to how the Jjudiciary
ensured through judicial scrutiny that the Attorney-General did not
improperly usethis powers, Sce the discussion on The Queen v. Abeysinghe
(1965) 68 N.L.R. 385, infra pp. 206-207.

57, (1965) LXIX (.L.W. 54.

58. Chapter 262, L.E.C.

59. (1965) 68 N.L.R. 73.

60, (1965) LXIX C.L.W. 54, al p, 56.
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such a removal, We may recollect here that in Senadhira v. The:
Bribery Commissioner®l the Supreme Court came ie the conclusion:
that a Bribery Tribunal could find a person guilty, with the result:
that he became liable to civic disabilities statutorily imposed.
Later it was held that a Bribery Tribunal could not even find a.
person guilty on the ground that ‘enforcement’ was not an essential
ingredient of judicial power. As we have noted, the decisions in.
the Bribery Tribunal cases were strongly influenced by the fact
that such tribunals were created to exercise jurisdiction in respect
of certain penal offences. Therefore, no definite answer is to be-
found there as to whether an administrative act which results:
in civic disabilities is to be regarded as an exercise of judicial
power. However, the decision in Kariapper v. Wijesinka$2 where:
it was held that a statute which imposed civic disabilities on_
certain Members of Parliament who had been found to have
committed certain bribery offences did not amount to a ‘legislative
judement’, might by analogy be applied here. As in Kariapper-
v. Wijesinha the dominant purpose of the Act was to ‘keep public.
life clean’, so too it seems was the overriding intention behind.
entrusting the Minister with certain regulatory powers, including
that of removal from office in Silva v. Fayasuriya.

- From the judgment it appears that the action of the Minister
followed a finding by an Assistant Commissioner of Local Govern-
ment that allegations of maladministration which had been
referred to him for inquiry by the Commissioner of Local Govern-
ment had been proved against the petitioner. The Court was.
satisfied that the rules of natural justice had been followed all
throughout the proceedings. This might have weighed heavily
in favour of the validity of the removal of the petitioner from:
office.

« 61. (1961) 63 N.L.R. 313.
62. (1967) 70 N.L.R. 49; [1967] 3 All E.R. 485.



CHAPTER 8
THE JUDICIARY AND THE LEGISLATURE

The “Tribunal Cases’, where the principle was upheld that the
legislature could not validly confer judicial power on extra-
_Jjudicial bodies, undoubtedly established a significant limitation
on the legislative powers of the Ceylon Parliament. The cases

that are discussed in this chapter, however, had far more serious

‘implications. The principle emerging from these decisions was
that it was not open to Parliament itself to assume judicial power
or even to interfere with its exercise by the courts. For, under
the Constitution the judicial power of the State had been vested
-exclusively in the Judiciary.

The story begins with the epoch-making decision of the Privy
‘Council in Liyanage v. The Queen;) in effect, with regard to Ceylon
at least, the story also ends with that case. For although that
-ecision was the basis of argument in a number of later cases,
the Liyanage principle was not applied in any such local case in
-order to invalidate an Act of Parliament.

It is proposed in this chapter to explain the Liyanage principle
followed by a review of its aftermath.

{1) The Liyanage Principle

The celebrated ‘Judicial Power’ cases in Ceylon, that series
-of cases where the primary issue was the competence of any person
-other than a duly appointed ‘judicial officer’ to exercise the Judicial
‘power of the State, and which are discussed in this and the two

‘preceding chapters, reached their zenith in the well-known Privy
“Council decision in Liyanage v. The Queen.?

It is far from an exaggeration to say that no other Ceylon case
-attracted so much attention, admiration and ecriticism as did
Liyanage v. The Queen,3 from both local and overseas legal circles.
‘This case had five hearings before the Supreme Court. The first
three were on preliminary points,® and the fourth on an appli-
-cation for bail,® the fifth being the trial proper. The Order of the
Supreme Court in the trial proper runs to 227 pages in the New

{1965) 68 N.L.R. 265; [1966] 1 All E.R. 650.
%9{?5} 68 N.L.R. 265; [1966] 1 All E.R. 650.
id.
Reported in {1962) 64 N.L.R. 313, (1963) 65 N.L.R. 73 and (1963) 65
N.L.R. 337 under the title The Queen v. Liyanage.
The Queen v. Livanage (1963) 65 N.L.R. 289.
The Queen v. Liyanage (1965) 67 N.L.R. 193.

FUAR T o
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Law Reports™ and is the lengthiest judgment in the area of the
criminal law of Sri Lanka,

One of the major changes introduced into the constitutional
structure by the Republican Constitution of Sri Lanka of 1972
was, as we shall see later, specifically directed to the deracination
of the principles ordained in Livanage v. The Queen® Nevertheless
frequent attempts were made, though unsuccessfully, before the
Constitutienal Court to resuscitate some of the doctrines expressed
in that case.? The interest aroused by ‘the most remarkable
‘exercise in judicial activism ever performed by the Privy Couneil’1¢
in Liyanage v. The Queen has gained new heights elsewhere,12
and no standard text book on constitutional law in the Common
Law world can now afford to omit a mention of Liyanage v. The
Queen,13 j )

The Privy Council in Liyanage v. The Queenlt held that there
existed a separation of powers under the Independence Clonstitu-
tion of Ceylon, at least to the extent that judicial power was vested
exclusively in the judicature, and that it was not open for the
Parliament to pass an ordinary law amounting in substance to a
usurpation of, or an interference with, that judicial power. The
Criminal Law (Speeial Provisions) Act, No. 1 of 1962, as amended
by Act No. 31 of the same year, which had been enacted specially
to be applicable to the apprchension, trial and punishment
of the defendants who were alleged to have participated in a
conspiracy to stage a Coup d’Etat, was held by the Privy Council
to be such a usurpation or infringment: accordingly the conviction
entered against the defendants by the Supreme Court at Bar was
set aside, -

It is imperative, in order to view the Privy Council decision
in its proper perspective, that the background to that decision
should be briefly examined. The circumstances leading to the
enactment of the impugned Acts of Parliament and the provisions
of such Acts will now be outlined, followed by a short account
of the Trial before the Supreme Court.

(i) The Cireumstances Leading to the Enactment, and an
Qutline, of the Acts Nos. 1 and 31 of 1962
According to the prosccution case,s some time in January 1962
7. Ibid., from page 198 to page 424. : )
8. Supra note 2.
9. See the discussion of the decisions of the Constitutional Court, Chapter
11, Part (2), infra pp. 246-265.
10. 5. A, de Smith, “The Separation of Powers in a New Dress’, (1966) 12
MGill L. 7. 491 at p. 492.
11. Supra note 2. :
12. See Hinds v. The Queen, [19761 1 Al E.R. 353 discussed in Chapter 12,
Part (3), infra pp. 279-281. )
13. 5. A. de Smith, ‘The Separation of Powers in a New Dress’, (1966)) 12
MeGill L. 7. 491 at p. 492.
14. Supra note 2. y
15. The Queen v. Liyanage, (1965) 67 N.L.R. 193 at 198.
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or thereabouts some of the twenty-four defendants conceived a
plan to arrest Members of Government, certain prominent
leftist politicians, and a few key officials, and, relying on the
military and police power available to them,1 to replace the then
existing Government of the country by some authority not con-
stituted under the then existing law. All the defendants, accord-
ing to the prosecution, at some stage or other agreed to participate
in carrying out the plan. Two of the principal defendants
conceded that they indeed prepared a plan for certain Army and
Police action, but only for the purpose of preventing certain other
parties from carrying out a Coup d’Etat.

The attempt to overthrow the Government was foiled at the
last moment as a result of some ‘inside information’ reaching the
Prime Minister. Arrests and interrogations followed, and it
appeared that the existing substantive and adjective criminal
law was inadequate to effectively try and punish the perpetrators
of the alleged crimes against the State. A White Paper issued
by the Ceylon Government which set out the story of the un-
successful coup together with the names of the alleged participants,
ended with the following observation :17

It is also essential that a deterrent punishment of a
severe character must be imposed on all those who are
guilty of this attempt to inflict violence and bloodshed
on innocent people throughout the country for the
pursuit of reactionary aims and objectives. The
investigation must proceed to its logical end and the
people of this country may rest assured that the Govern-
ment will do its duty by them.

The Criminal Law (Special Provisions) Act, No. 1 of 1962,
‘an Act to make special provision for the apprehension, deten-
tion and trial of persons suspected of having committed, or
charged with, offences against the State, to amend the Penal
Code, the Criminal Procedure Code and the Courts Ordinance,
and to make provision for matters connected therewith or in-
cidental thereto’,18 was passedfon the 16th of March, 1962. The
Act had four parts. Parts I, dealt with the arrest and detention
of persons suspected of committing offences against the State,
Part I1 made amendments to the Criminal Procedure Code
and the Penal Code, Part III contained general provisions and
Part IV set out the miscellaneous provisions.

16. Thirteen of the defendants were high-ranking members of the Regular
Army or the Volunteer Force; six were serving or retired senior officials
or planters. The Queen v. Lipanage (1965) 67 N.L.R. 193 at p. 199.

17. Issued on February 13, 1962. Cited in Lipanage v. The Queen (1965)
68 N.L.R. 265, at p. 273; [1966] 1 All E.R. 650, at p. 652.

18. | Long Title to Act No. 1 of 1962.
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Two scctions of the Act may be cited to show that the Act was
intended to be applicable retrospectively to the events in issue,
and to them alone.

19. The provisions of this Act, other than the provisions,
of section 17, shall be deemed, for all purposes, to have:
come inlo operation on January 1, 1962:

Provided, howcver, that the provisions of Part I of this
Act shall be limited in its application to any offence:
against the Statc alleged to have been committed on or
about January 27, 1962, or any matter, act, or thing
connected therewith or incidental thereto.

21. The preceding provisions of this Act, save and.
except Part I and section 17, shall cease to be operative
after the conclusion of all ]e"al proceedmgs connected.
with or incidental to any offence against the State com-
mitted onorabout 27th January, 1962, or from one year
after the date of commencement of this Act, whichever
is later, provided that the Senate and the House of
Representatives may by resolution setting out the grounds
therefore extend the operation of this Act from time to
time for further periods not exceeding one year at a time.

The cumulative effect of these two provisions was to make-
section 17% the only exception to the retroactivity of the provisions:
of Act No. 1 0of 1962. The provisions relating to arrest and deten-
tion were to be applicable only in respect of the alleged coup-
attempt, whereas the other provisions, which were designed to be
confined to the proceedings arising from the eoup, could, by
a resolution of both the Houses of Parliament, be extended beyond
the conclusion of the procedings, However, in effect the whole
Act was applicable only to the alleged coup and the proceedings
arising therefrom.

Part I of the Act legalized the arrest and detention of the defend-
ants. Section 2 allowed arrest withoul a warrant for the offence
of waging war against the Queen, whercas under the previously
existing law a warrant had been necessary, Certain rules of
general law—that an arrested person must without unreasonable
delay be taken or sent belore a Magistrate,® that if he is arrested.
without a warrant the reasonable period shall not exceed twenty-
four hours?* and that the police should report the arrest to the
Magistrate’s Couri?2—were superseded and the impugned Act
legalised the detention for sixty days of any person having com-

19. This section provided for the addition of two more judges to the Supreme:
Court on such date as the Minister might appoint,

20. Criminal Procedure Code, Ordinance No: 15 of 1898 (L.E.C., cap. 20),.
sec. 36

21, Ihid., sec. 37.

22, Ibid., seec. 38.
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mitted offences against the State, but the fact of his having been
arrested had to be notified to the Magistrate’s Clourt.?s

Section 115 of the Penal Code dealing with offences against
the State was widened to include conspiring to overthrow other-
wise than by lawful means the Government of Ceylon,?* in an
attempt to embrace certain acts attributed to the defendants within
the scope of section 115 of the Penal Code.?s Not only was the
scope of the offence enlarged but the punishment therefor was
enhanced. Previously the Court could impose a period of
imprisonment of either description up to a maximum of 20 vears
and a fine, under section 115 of the Penal Code. Act No. 1 of
1962 prescribed a period of not less than 10 years and not more
than 20 years and a compulsory forfeiture of all property,2

The impugned Act effected changes in the law of evidence too.
The Evidencc Ordinance?” provides that no confession made to a
police officer shall be proved in evidence as against a person
accused of any offence;?8 that no confession made by an accused
person in the custody of a police officer shall be proved against
him unless made in the immediate presence of a Magistrate ;29
and that a confessicn made by one of several co-defendants shall
not be used against the other.®® The Criminal Procedure Clode
excludes from admission all statements to a police oflicer in the
course of an investigation 3l

These proteciions were removed by the impugned Act in
respect of offences against State,3 which allowed statements made
in_the custody of a police officer to he admitted provided the
police officer was not below the rank of assistant superintendeni.?3
Beviating from the general praciice® which requires the proscou-
tion 1o prove a confession to be voluntary, Act No. 1 of 1862 laid
on the accused the burden of proving that a confessional siatement
made by him was not voluntary 35

Section 12(2) provided that:

In the case of an offence against the State, a statcrnent
made by any person which may he proved under sub-

23. Act No. 1 of 1962, sec. 2(2).

24, Ibid., scc. 6(2) (a). |

25. See The Queen v. Livanage (1963) 65 N.L.R. 73 atp, 80 and Liyanage v.
The Queen [1966] 1 All E.R. 650 at p. 653; (1965) 68 N.L.R. 265 at
LS

26. Supra note 24,

27. Orvdinance No, 14 of 1895, (L.E.C. cap. 14).

28. Ibid., scc. 25(1).

29. Ibid., sec. 26(1).,

30. Ibid., sec. 30.

31. Ordinance No. 15 of 1808 (L.E.C., cap. 20}, sec. 122(3).

32. Act No. 1 of 1962 sec. 12(4) and 12(5).

33. Ihid., sec. 12(1).

34. See for instance The Queen v. Gnanasecha Thers (1968) 73 N.L.R, 154 at
p. 161.

35. Supra note 32, sec. 12(3).
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section (1) of this section [i.c., whether or not in the
custody of a police officer] as against himsclf may be
proved as against any other person jointly charged with
such person if, but only if, such statementis corroborated
in material particulars by evidence other than a state-
ment proved under that subsection.

The Attorney-General was empowered to grant a conditional
pardon to any accomplice before or at any stage during the trial
with a view to obtaining his evidence.3® This section is wider
than the generally applicable provision, scction 284 of the Criminal
Procedure Code, in that under the latter a pardon may be granted
only to an accuscd person and ‘at any time after commitment but
before the judgment is pronounced’. Again the latter provision
was applicable only where a non-summary proceeding had been
held.

The mode of the trial for the offences in question was changed
by bringing them within the scope of scction 440 A of the Crriminal
Procedure Clode which empowered the Minister to direct that
the defendants be tried by threc Judges of the Supreme Court
at Bar without a jury.5" Further, the Minister was empowered
to nominate the three Judges to preside over the Trial-at-Bar
whenever he issued such a direction.® The Act took away the
right of appeal to the Court of Criminal Appeal in the case of
Trials-at-Bar,3 but the right of appeal to the Privy Council
remained unaffected.

We have already scen how the three Judges of the Supreme
Court nominated by the Minister to preside over the Trial-at-Bar
upheld the preliminary objection to their jurisdiction.*® The
Court, however, did not discharge the accused. Act No. 1 of
1962 was thereafter amended by Act No. 31 of the same year.

The Trial-at-Bar held under the provisions of Act No. 1 of
1962 as amended by Act No. 31 of the same year may now be
discussed.

(ii) The Trial—at—Bar No. 2 of 1962
The first three of the four Orders?! made by the Supreme Court
during the Trial-at-Bar No. 2 of 1962 in The Queen v. Liyanage
dealt with certain objections to the propriety of the proccedings.
One of the objections was that the Parliament had no power
to withdraw the first information filed by the Attorney-General

36. [Ihid., scc. 11.

37. Ibid., sec. 4.

38. [Ihid., sec. 9.

39. Ihid., scc. 15.

40. Supra pp. 138-145.

41. Reported in (1963} 65 N.L.R. 73; (1963) 65 N.L.R. 337 and (1965) 67
N.L.R. 193.
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under Act No. 1 of 1962 and accordingly when the Attorney-
Gf:l_leral exhibited an information on the 21st November, 1962,
acting under Act No. 31 of 1962 there came to be pending before
the Supreme Court two informations. It was held that section
6 of Act No. 31 of 1962 eflectively rendered null and void the
first information and the Minister’s nomination of the Bench.
The Clourt held, further, that since the first Bench did not excrcise
judicial power in the sense of conducting a judicial proceeding,
Parliament could not be said to have interfered with any judicial
act.#2  Even if the first information had not been withdrawn the
only plea available to the accused was one of protection against
double jeopardy. This plea could not, however, be set up success-
fully since no order of acquittal or conviction had been made.

The second objection related to the retrospective amendment
of section 115 of the Penal Ciode. It was argued that the third
charge against the defendants, based on an offence added to
section 115 of the Penal Clode by the impugned Act, was invalid.
The Court said:#*

We share the intense and almost universal aversion to
¢x past facto laws in the strict sense, that is laws which
render unlawful and punishable acts which, at the time
of their commission, had not actually been declared to
be offences. And we cannot deny that in this instance
we have to apply such a law. Indeed, it is remarkable
that this particular law has only a retroactive effect; that
it is applicable only to an alleged conspiracy in January
1962; and that Parliament has not thought it necessary
to provide that a similar conspiracy against the State
which may be planned in the future will be punishable
by law. Nevertheless it is not for us to judge the
necessity for such a law.

The Court which held that the Parliament of Ceylon had the
power to pass retrospective laws, rejected the ohjection to the
retroactive amendment of the offence.

The second Order of the Supreme Court in the course of the
Trial-at-Bar No. 2 of 1962 was in respect of the application
made by the defendants requesting copies of statements made by
prosecuting witnesses and defendants, copies of documents the
prosecution proposed to produce and inspection of documents.

In trials on Information, the Coourt pointed out, there was no
proceeding at all before the information was exhibited, whereas
in a trial on indictment non-summary proceedings preceded, so
that the accused knew beforehand the nature of evidence there
42. The Queen v. Liyanage (1963) 65 N.L.K. 73, at p. 78.

43. Ibid., at p. 84.
44. The Queen v. Liyanage (1963) 65 N.L.R. 337.
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was against him. The Court observed that offences of a more
serious nature were tried upon indictments after non-summary
proceedings and that only less serious offences were triable
summarily in a Magistrate’s Court.*®

Tt offends our sense of justice that persons should be put
on their trial on Capital offences in a summary manner
without even knowing what evidence is proposed to be
led against them in proof of the charges against them,
We are satisfied that they will be hampered in their
defence by this mode of trial.  An innocent man may find
it difficult to vindicate hisinnocence in such circumstances.
The purpose of the Legislature in providing for trial by
Information before the Supreme Court instead of trial
on indictment, was clearly and solely to expedite the trial.
It cannot be conceived that the Legislature intended in
such cases, to deprive the defendants of a fair trial and
of a reasonable opportunity to vindicate their innocence,
if they are innocent.*s

‘In the interest of justice and with a view to affording the
defendants a fair trial’? the Supreme Court utilized section 440
A (5) of the Criminal Procedure Code, as enacted by Act No. 31
of 1962, requiring that a Trial-at-Bar should proceed as far as
possible in the manner provided for other trials before the Supreme
Court, subject to modifications as might be ordered by the Court,
and ordered that the Attorney-General should supply the defend-
ants with copies of all statements of prosecution witnesses and of
the defendants and the documents the prosecution proposed to
put in evidence.t®

The effect of this ruling was that the accused persons were given
the advantage that accrues to an accused who is tried on indict-
ment. In other words the rigour of the impugned Acts was to
some extent mitigated.

The third Order in the course of the 2nd Trial-at-Bar dealt
with the unsuccessful application for bail#? We now come to
the trial proper.

The trial proper’® commenced on the 3rd June, 1963, and after
almost 300 sittings the Court delivered its Order on the 6th April,
1965, with unanimity on every finding. The Court was firm about
it attitude.®!

" 45. Ipid., at pp. 338-339.
46. Ibid., at p. 339.
47. 1bid., at p. 341.
48. Ihid.
49. (1963) 65 N.L.R. 289.
50. (1965) 67 N.L.R. 198.
51. Jfbid., at p. 424.
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To the Courts, which must be free of political bias,
treasonable offences are equally heinous, whatever be
the complexion of the Government in power or whoever
be the offenders. '

It must be noted here that the trial proper commenced on
the basis that it was within the legislative competence of the
Parliament to have passed the two impugned Acts of 1962, a
finding the Court arrived at an earlier hearing.5? Consequently
much of the Order of the Court deals with various pertinent
aspects of substantive and adjective criminal law., These are

outside the scope of this work. Certain aspects, however, need
mention here.

Firstly, the amendment of section 115 of the Penal Code, which
defined offences against the State, was not considered by the
Court to be a serious peril to the defendants:

The third charge, that of conspiring to overthrow the
Government, was framed in terms of the retroactive
amendment of section 115 of the Penal Code made by
the Criminal Law (Special Provisions) Act, No. 1 of 1962.
This circumstance has not in fact been seriously dis-
advantageous to the defendants, because we hold in any
event that those defendants whom we convict are guilty
on the other charges, which do not depend on the
amendment. Probably also, the proved conspiracy

would have been punishable under other sections of the
Code.53

Secondly, section 12(2) of Act No. 1 of 1962, which made
admissible in evidence as against the other accused an out-of-court
stattment made by a co-accused falling within the scope of
section 12(1), was narrowly construed.

It is not necessary for us to decide what the true meaning
of this provision exactly is. The law has always been
that a statement made outside the witness box isinadmissi-
ble against anyone except the person making it. Even
if it is the statement of a fellow conspirator, it will not be
admissible except against the person making it if at the
time it was made the conspiracy had come to an end.
We do not think that the legislature, in enacting section
12(2), intended to depart from this salutary rule.5¢

In effect the Court acted in disregard of that provision which
was gravely prejudicial to the accused. As regards the sworn
evidence of the defendants the Court had this to say:5

52. See supra pp. 162-163: (1963) 65 N.L.R. 73.
53. (1965) 67 N.L.R. 198, at pp. 423-424.

54. Ibid., at p. 205. cf. the earlier view quoted at note 43 supra p. 163.
55. 1Ibid., at p. 206.




166 THE JUDICIAL ROLE IN SRI LANKA |

There is no such thing as a cut-throat defence here, and
we consider the evidence of any defendant may be treated
in the same way (although with much caution) as that
of any other witness who came to the witness stand not
from the dock but from the witness room.

Fourthly, the Supreme Court interpreted the section, which
laid on the accused the burden of proving that a confession made
by him was not voluntary, in favour of the defendants by requiring
only the bare minimum cvidence to discharge the burden of proof
on a balance of probabilities. As a consequence certain con-
fessionary statements were excluded.5®

Fifthly, the Court, whenever it opted to conduct its proceedings
in the absence of any defendant as specially provided by Act No.
10 of 1963, obtained the consent of the absent defendant to the
conduct of proceedings in his absence.5?

These instances clearly indicate how the Trial Court construed
statutes and applied rules of law having the interest of justice as
the primary consideration. In the light of these protections
it extended to the defendants, the Supreme Court seems to have
assumed that they were given as fair a trial as possible within
the confines of the specially amended law.

The Court, however, cxpressed its dissatisfaction with the
provision relating to punishment of the offenders.58

But we must draw attention to the fact that the Act of
1962 radically altered ex post facto the punishment to
which the defendants are rendered liable. The Act
removed the discretion of the court as to the period of
the sentence to be imposed, and compels the Court to
impose a term of ten years’ imprisonment, although we
would have wished to differentiate in the matter of
sentence between those who organized the conspiracy
and those who were induced to join it. It also imposes a
compulsory forfeiture of property. These amendments
were not merely retroactive; they were also ad fhoe, appli-
cable only to the conspiracy which was the subject of the
charges we have tried. 'We are unable to understand
this discrimination. To the Courts which must be free
from political bias, treasonable offences are equally
heinous, whatever be the complexion of the Govern-
ment in power or whoever be the offenders.

It may be noted in passing that in Hinds v. The Queen,5® the
Privy Council reiterated the principle that the legislature, under
756, Ibid., at p. 262. F

57. 1Ihid., at p. 198.
S8. Ibid., at p. 424.
59. [1976] I All E.R. 353 at p. 371, per Lord Diplock.
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a Westminster Model constitution, cannot prescribe the sentence
to be imposed in an individual citizen’s case.

The Court accordingly imposed on the eleven defendants it
found guilty the minimum period of imprisonment it could
impose, a period of ten years and compulsory forfeiture of property .

(iii) The Privy Council Decision

The eleven appellants who had all been found guilty by the
Supreme Court raised many points which demanded a very
extensive consideration of evidence and factual detail. All the
appeals, however, shared a common submission that, whatever
be the details of fact or evidence, the convictions should be
quashed owing to the invalidity of Acts Nos. 1 and 31 of 1962.
It was agreed between the partics that if the impugned Acts were
invalid the conviciions could not be sustained. Their Lordships,
therefore, decided that before embarking on an investigation of
the facts and evidence they should first decide as a primary point
whether the impugned Acts were valid 8

Their Lordship examined the provisions contained in the two
Acts®? and came to the conclusion that the Acts were intended
to be applicable to the alleged conspiracy alone and therefore
ex post facto, ad hoc and ad hominem. Lord Pearce, delivering the
opinion of the Privy Council, observed that by the timc the
proceedings came to an end the Acts would have served their
purpose, which appeared to be the fulfilment of the promise
implied in the White Paper,53 namely to impose a deterrent
punishment of a severe character on all those guilty of the alleged
offences against the State.

The principal contention on behalf of the appellants was that:

the Acts of 1962 olfended against the Constitution in that
they amounted to a direction to convict the appellants
or to a legislative plan to secure the conviction and severe
punishment of the appellants, and thus constituted an
unjustifiable assumpiion of judicial powcer by the legisla-
ture, or an interference with judicial power, which is out-
side the legislature’s competence and is inconsistent
with the severance of power between the legislature,
executive, and judiciary which the Constitution ordains.5*

The Privy Council was, thus, called upon to decide
(a) whether the impugned Acts amounted to a usurpation or
infringment of judicial power and (b} ifso, whether they were

60. Ibid., at p. 424.

61. (1965) 68 N.L.R. 265, at p. 273; [1966] 1 All E.R. 650, at p. 652.
62. see supra pp. 159-162.

63. Quoted supra p. 159.

64. (1965) 68 N.L.R, 265 at p. 278; [1966] 1 All E.R. 650, at p. 655.
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inconsistent with the Constitution which recognized the existence
of a separation of powers.

- (a) Were the two Acts judicial in nature? The major premise
for the Privy Council decision on this aspect clearly appears from
the following passage:65 '

It goes without saying that the legislature may legislate,
for the generality of its subjects, by the creation of crimes
and penalties or by enacting rules relating to evidence.
But the Acts of 1962 had no such general intention.
They were clearly aimed at particular known individuals
who had been named in a White Paper and were in
prison awaiting their fate. . . .

But such a lack of generality, in criminal legisla-
tion need not, of itself, involve the judicial function, and
their Lordships are not prepared to hold that every enact-
ment in this field which can be described as ad hominem
and ex post facto must inevitably usurp or infringe the
Judicial power. Nor do they find it necessary to attempt
the almost impossible task of tracing where the line is
to be drawn between what will and what will not con-
stitute such an interference. Each case must be decided
in the light of its own facts and circumstances, including
the true purpose of the legislation, the situation to which
it was directed, the existence (where several enactments
are impugned) of a common design or restriction, the
discretion or judgment of the judiciary in specific proceed-
ings.

It is abundantly clear that the Privy Council was not willing
to commit itself to a general exposition of what amounts to a
usurpation or infringement of judicial power. The method
adopted by the Privy Council was to determine whether the Acts
in issue amounted to an exercise of judicial power.

Much emphasis was placed by the Privy Council on the cumu-
lative effect of the relevant statutory provisions, as appears from
the following passage.6

The pith and substance of both Acts was a legislative
plan ex post facto to secure the conviction and enhance
the punishment of those particular individuals. It
legalized their imprisonment while they were awaiting
trial. It made admissible their statements inadmissibly
obtained during that period. It altered the fundamental
law of evidence so as to facilitate their conviction, And
finally it altered ex post facto the punishment to be imposed

65. (1965) 68 N.L.R. 265 at p. 283-4; {1966] 1 All E R. 650, at p. 659.
66. (1965) 68 N.L.R. 265, at p. 284; [1966] 1 All E.R. 650, at p. 660.
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on them. . . . The true nature and purpose of these en-
actments are revealed by their conjoint impact on the
specific proceedings in respect of which they were designed
and they take their colour, in particular, from the alter-
ations they purported to make as to their ultimate objec-
tive, the punishment of those convicted. These alterations
constituted a grave and deliberate incursion into the
judicial sphere. Quite bluntly, their aim was to ensure
that the judges in dealing with these particular persons
on these particular charges were deprived of their normal
discretion as respects appropriate sentences.

It is worth mentioning here that the impugned Acts were
attacked before the Supreme Court’’ on the basis that the
Parliament of Ceylon could not pass ex post facto laws. This was
unacceptable to the Court. The Privy Council too did not think
fit to hold otherwise. The Parliament could pass a law not only
with retrospective effect, it could also pass ad hoc or ad hominem
laws, the Privy Council observed.$8 However, the statutory
provisions contained in the two Acts of 1962 were of an exceptional
nature so as to constitute a serious inroad into the exclusive
province of the judicature. The refusal of the Supreme Court
to recognize a limitation on the powers of Parliament, preventing
the passage of ex post facto laws, rested on the following reasoning.59

If upon considerations of what may appear to be unjust
or inexpedient, we were to read into the Constitution a
restriction against ex post facto law which is not expressed
therein either directly or by necessary implication, we
would be adding to our Constitution, a limitation directly
stated in the Constitutions of India, France and the
United States, which for good reasons or bad was not
stated in our Constitution. That would be to arrogate
to the Court the power to legislate,

In contrast to the self-restraint exhibited by the Supreme Court
in refusing to read into the Constitution a limitation which the
Court held could not be attributed to the Constitution at least
as arising by necessary implication, the Privy Council ventured
to gather from the Constitution a binding principle which pro-
hibited what have been termed ‘legislative judgments’. 7

How the Supreme Court interpreted laws and applied principles
to the best advantage of the defendants, and how this resulted

67. (1963) 65 N.L.R. 73.

68. (1965) 68 N.L.R. 265, at p. 284; [1966] 1 All E.R. 650, at p. 659.

69. (1963) 65 N.L.R. 73, at p. 83.

70. ‘These acts were legislative judgments, and an exercise of judicial power”,
per Chase, [, in the Supreme Court of the United States in Galder v. Bull
{1789) 3 Dallas U.5.8.C. 386. Cited in Liyanage v. The Queen [1966]
1 Alt E.R. 650, at p. 660; 68 N.L.R. 265, at p. 285.
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in reducing the severity of the impugned Acts has earlier been
referred to.™ It is unfortunate that the Privy Council did not
have occasion lo refer to the part played by the Supreme Court.
It is respectfully submitted that this is a very pertinent considera-
tion in view of the fact that their Lordships, instead of laying
down a general principle, examined whether in that particular
instance an injustice was caused to the defendants, On the
other hand, it may be argued that the changes made in the law of
evidence so as to make admussible evidence which is otherwise
inadmissible, and the removal of the judicial discretion as to the
degree of punishment to be imposed on a convicted person, were
by themselves sufbcient to support the conclusion of the Privy
Council that the impugned Acts usurped or at least unduly inter-
fered with the administration of justice.

It must also be noted that some of the arguments™ raised by
the Solicitor-General received little attention. He argued that
the amendment of section 115 of the Penal Code did not have
the effect of making which was innocent before an offence; that it
became necessary to empower the Minister to grant a conditional
pardon in the absence of a Magisterial inquiry which was
necessary under the then existing law to tender such a pardon:™
that the right of appeal to the Court of Criminal Appeal was
taken away as the trial was held without a jury but an adequate
right existed in the right of appeal to the Privy Council; and,
that although the impugned Acts made admissible certain types
of evidence which under the general law were inadmissible,
sufficient safeguards were provided.

These arguments, perhaps with the exception of the last, seem
to be substantial. As was pointed out earlier, their Lordships
could have paid more attention to the way the two Acts in fact
affected the particular defendant-appellants rather than viewing
the nature of the statutory provisions as an academic exercise.
That this omission is not to be easily over-looked is all the more
clear in view of the absence of a general test to determine what
amounts to usurpation or infringement of judicial power by the
legislature.

(b) Did the Constitution of Ceylon prohibit the exercise
of judicial power by the Legislature? The affirmative
answer to this question given by the Privy Council was founded
on the basis that the Constitution of Ceylon embodied the doctrine
of the separation of powers and that as a consequence judicial
power resided with the judiciary, and with the judiciary alone.

That the Parliament of Ceylon was sovereign, the Privy Council

71. See supra pp. 164-166,

72. These arguments are swmmarized in {1963) 68 N.L.R, 265, at p. 270.
See also (1967) A.C. at pp. 269-275.

73. See supra pp. 162-163.
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thought, had been well established.” The powers of the legisla-
ture, however, had to be exercised in accordance with the terms
of the Constitution from which the power derived.”

The fact that there was no express vesting of Jjudieial power in
the Courts, such as in the United States of America or Australia,
their Lordships pointed out, was not necessarily decisive. F or,
in the latter two countries the federal courts were introduced in
each country by the Constitution which also created the executive
and the legislature. “Unless such courts were created and vested
with power by the Constitution they had no existence or power’.7

In Ceylon, however, the position was different. The
change of sovereignty did not in itself produce any
apparent change in the constituents or the functioning
of the judicature. So far as the courts were concerned
their work continued unaffected by the new constitution,
and the Ordinances under which they functioned remain-
ed in force.™

The Privy Council traced the history of the judicial system
of Ceylon back to the Charter of Justice of 1833. Ordinances
which later replaced the Charter had in fact continued the Jjurisdic-
tion and the procedure of the courts established in 1833.  ‘There
was no compelling need therefore to make any specific reference
to the judicial power of the courts when the legislative and execu-
tive powers changed hands’.7s

The Independence Constitution of Ceylon, 1946, did not make
provision for the constitution, jurisdiction and powers of the
Jjudiciary, owing to the fact that an independent judiciary was
already in existence. Nevertheless, those who framed the Con-
stitution did not overlook the importance of securing the in-
dependence of the judges and maintaining the dividing line
between the judiciary on the one hand and the executive and also
the legislature on the other hand, the Privy Council noted.™

In the absence of a specific provision which expressly vested
judicial power in the judiciary, the Privy Council ventured in
search of an implied provision. They noted that the Constitution
was ‘significantly’ divided into parts, variously dealing with the
executive, legislature and the judiciary etc. Further, provision
had been made with the intention of securing the independence
of the judiciary 80

74. [1966] 1 AllE.R. 650, at p. 657; 68 N.L.R, 265, at p. 281, C(Cliting
Igrslebbe ¥, Reginam [1964] 1 All E.R. 251; (1963} 65N.L.R. 433.

75. Ibid.

76. Ihid.

7. Ihid.

78. [19661 1 All E.R. 650, at p. 658; (1965) 68 N.L.R. 265, at p. 282.

79. Ibid., citing The Bribery Commissioner v. Ranasinghe [1964] 2 All F.R. 785,
8t p. 787, (1964) 66 N.LR. 73, at pp. 74-5.

80. Ipid.
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Their Lordships made the following obscrvations regarding the
constitutional provisions which were intended as safeguards of
the independence of the judiciary:®

These provisions manifest an intention to secure in the
judiciary a freedom from political, legislative and execu-
tive control. They are wholly appropriate in a constitu-
tion which intends that judicial power shall be vested
only in the judicature. They would be inappropriate
in a constitution by which it was intended that judicial
power shall be shared by the exccutive or the legislature.
The Constitution’s silence as to the vesting of judicial
power is consistent with its remaining, where it had lamn
for more than a century, in the hands of the judicature.
It is not consistent with any intention that henceforth it
should pass to, or be shared by, the executive or the
legislature.

The conclusion arrived at by the Privy Council that judicial
power was exclusively vested in the judiciary, thus, was founded
on two factors, namely, (a) that historically judicial power had
been exercised by the judiciary alone and (b) that the constitu-
tional provisions which safeguarded the independence of the
judiciary were consistent solely with an intention that the historical
vesting of judicial power was not be disturbed.

That in pre-independence Ceylon judicial power resided solely
in the judicature, as has been observed earlier,® seems not without
sufficient ground, at least to the extent that the courts very often
asserted their power and sternly resisted any interferences with or
control over their functioning. But, as regards the second factor,
it has been doubted whether the conclusion drawn was entirely
correct.® It is an open question whether the conferment of
sovereign legislative power on the Parliament of Ceylon did not
affect the exclusive vesting of judicial power in the pre-independ-
ence period, when Ceylon did not have a sovereign local legis-
lature.

A clear distinction exists between the notion that the judiciary
must be independent from undue external influences and the
doctrine that the legislature is not competent to exercise what
may be termed, in a given situation, judicial power. The former
does not, but the latter inevitably does, depend on a strict applica-
tion of the doctrine of the separation of powers. Moreover,
during the Colonial period when the administration controlled

81. [1966] 1 All E.R. 250, at p. 658; (1965) 68 N.L.R. 265, at p. 282.

82. Sec generally Part T of this thesis.

83. S. A. de Smith, ‘The Separation of Powers in a New Dress’, (1966) 12
McGill L. 7. 491, at p. 494; and Garth Nettheim, 'Legislative Inter-
ferences with the Judiciary’, The Australion L. 7. Vol. 40 {1966) 221-231.
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the judiciary to a greater extent than in the post-independence
period in Ceylon, the judiciary emphasized over and over again
the need for independence in carrying out its duties. And it has
been argued that in the Colonial times a separation of powers
did not exist, on the basis that there existed then certain tribunals
and administrative offices which were entrusted with some judicial
functions.®

Their Lordships in Liyanage v. The Queen were, however, firm
in their conviction that a separation of powers did exist in Ceylon :8%

But in their Lordships’ view that decision [The Queen
v. Liyanage, (1962) 64 N.L.R. 313] was correct and there
exisis a separate power in the judicature which under
the Constitution as it stands cannot be uwsurped or in-
fringed by the executive or the legislature.

A distinction, however, may be made between the earlier
Supremc Court decision approved by the Privy Council and the
Privy Council decision itself. In the former the power of the
Minister of Justice, a member of the executive, to nominate judges
was in issue whereas in the latter the competence of the legislature
itself to exercise judicial power was challenged. It must be noted
that certain factors existed in favour of the legislature, namely
that it was sovereign and could pass retrospestive, ad hoc or ad
hominem laws, and, that the Parliament could by an ordinary
statute create courts and confer or take away the jurisdiction of
the courts, Such powers could not be attributed to the executive
branch of the State.

'The Privy Council seems to have treated any attempt either
by the executive or the legislature to exercise judicial power on
an equal footing, owing to the recognition it accorded to the
existence of a separation of powers in the Independence Con-
stitution of Ceylon.

(iv) An Assessment of the Liyanage Principle

That the legislature was incompetent to exercise or interfere
with judicial functions, as we have seen above, rested not on any
specific prohibition contained in the Constitution, but on what
the Privy Council regarded as a necessary implication arising from
its general structure and its provisions relating to the judiciary.
Therefore, the existence of a separation of powers forms part of
the ratio decidendi as much as the conclusion that the impugned
acts amounted to an erosion of the judicial power does.

Accordingly, the Liyanage Principle may be formulated as
follows:

84. See, folr instance Tambiah, J., in Walker v. Fry (1966) 68 N.L.R 73
at p. 104.
85. [1966]1 1 All E.R. 650, at p. 659; (1965) 68 N.L.R. 265, at p. 283,




174 THE JUDICIAL ROLE IN SRI LANKA

The existence of a separation of powers is a fundamental
feature of the Ceylon (Constitution) Order-in-Council,
1946, and as a result judicial power is exclusively vested
in the judiciary. A legislative enaciment which assumes
or interferes with judicial power, such as a legislative
judgment, violates those principles which are necessarily
implied in the Constitution.

This principle has been severely criticised. It has been said
that ‘a weighty conclusion was thus drawn from relatively slender
constitutional foundations’® and that ‘[t]he more closely the
argument of the Board is examined, the more sweeping appear
the inferences supporting its conclusions’.8” But, S. A. de Smith
added that ‘[t]his is not to say that the decision in the instant
case 1s to be deprecated, but rather that the necessity of the im-
plications on which it rests ought to be viewed with a wary scep=
ticism’,38

In laying down this principle the Privy Council seems to have
given much thought to the desirability of generally preventing
undue interfercnces with judicial power:8?

If such Acts as these were valid the judicial power could
be wholly absorbed by the legislature and taken out of the
hands of the judges. Tt is appreciated that the legislature
had no such general intention. It was beset by a grave
situation and it took grave measures to deal with it,
thinking, one must presume, thatit had power to do so
and was acting rightly; but that consideration is irrele-
vant, and gives no validity to acts which infringe the
Constitution. What is done once, if it be allowed, may
be done again and in a lesser crisis and less serious
circumstances; and thus judicial power may be eroded.

This is similar to the caution sounded by Lord Pearce himself
in The Bribery Commissioner v. Ranasinghe,® that if the term ‘judicial
officer’ was construed to include only judges of the ordinary
courts,

it might be open to the executive to appoint whom they
chose to sit on any number of newly created tribunals
which might deal with various aspects of the jurisdiction
of the ordinary courts and thus, by eroding the Court’s
Jurisdiction, render section 55 valueless.9!

86. Garth Nettheim, op. cit., at 225.

87. S. A. de Smith, “The Separation of Powers in a New Dress”, (1966} 12
MeGill L, 7. 491, at p. 494, ;

88. Jfhid.

89. Liyanage v. The Queen [19661 1 All ER. 650, at p. 660; (1965) 68 N.L.R
265, at p. 285,

90. [1964] 2 All E.R. 785; (1964) 66 N.L.R. 73.

9I. [1964] 2 All E.R. 785, at p. 789; (1964) 66 N.L.R. 73, at p. 76.
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In Ranasinghe’s case, unlike Liyanage’s case, the Privy Council
sought to sustain the applicability of a clearly defined principle
in different factual circumstances; the principle there was that a
judicial officer, meaning any person who held a judicial
officc and not merely the judges of the ordinary courts,
should be appointed by the Judicial Service Commission. Further,
there existed some general criteria as to what constituted a
judicial office. In Lipanage’s case however, there was lacking a
general criterion as to what constituted an exercise of judicial
power by the legislature. Accordingly, the propriety of relying
on the likelihood of future violations of the Constitution as one
of the justifications for invalidating the impugned Acts in Liyanage’s
case secms not entirely beyond question.

One last comment may be made on a remark made by Lord
Pearce in Liyanage's case:

During the argument analogies were naturally sought
to be drawn from the British Constitution; but any
analogy must be very indirect, and provides no helpful
guidance. The British Constitution ig unwritten whereas
in the case of Ceylon their Lordships have to interpret
a written document from which alone the legislature
derives its legislative power.92

This indicates not merely that one constitution is written and
the other unwritten. It alse brings to light the fact that a con-
stitution patterned on the “Westminster Model'® may in certain
circumstances deviate so much from its model that the model
itself becomes irrelevant in the matter of the interpretation of the
constitution which is supposedly based on it. The reason for
this is not diflicult to apprehend: although the British lawyers
were committed to the doctrine of the sovereignty of Parliament,
the only real control of which remained with the electorate, when
it came to the creation of legislatures for newly independent states,
they placed limitations on both the legislature and the execulive,
due to the widespread belief that the inhabitanis of the former
colonies were not sufficiently mature to use a proper political
judgment,

Whatever the merits of such a belief, the result of the built-in
limitations was that developments were to take place enabling
the Privy Council to discern elements in such constitutions which
cannot readily be attributed to the English constitutional
jurisprudence.®

92. [1966] 1 All E.R. 650, at p. 658; (1965) 68 N.L.R. 265, at p. 282,

93. See generally 5. A. de Smith, The New Commonwealth and its Constitutions
{London, 1964) at 77.

94, See also the discussion of Hinds® case in chapter 12, Part (3).
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The Aftermath of Liyanage v. The Queen

The local response to the creative judicial innovations of the
Judicial Committee of the Privy Council in Liyanage’s case was a
number of cases brought hoth before the Supreme Court of
Ceylon and the Privy Council in an attempt to apply or extend
the principles enunciated in that case. None of these attempts
met with success. Nevertheless an examination of these cases
is not without its rich reward, for they amply illustrate the caution
and exactness with which both the Supreme Court and the Privy
Clouncil set about their delicate task of pronouncing upon the
constitutionality of Acts of Parliament, the bold venture of the
Privy Council in Liyanage’s case nol‘withstanding.

The most outstanding of those cases will be reviewed now,
classifying them into three categories:
() The Kariapper situation;
(2) The Tuckers situations; and
(3) The conceptual difference between judic’z! power and
jurisdiction.

(2) The Kariapper Situatien
(i) The Facts and Setting of Kariapper v. Wijesinha%

A Uommission of Inquiry was appointed in 1959, under the
warrant of Governor-General, during the late Mr. Bandaranaike’s
government, to inguire into, and report upon, allegations of
bribery made against certain persons who were or who had been
members of the Senate, the House of Representatives or the State
Council.®® In the report of the Clommission, tabled in Parliament
in December 1965 dwring Mrs. Bandaranaike’s government,
were stated the names of the six persons found by the Commission
to be guilty of the charges madc against them. Two of these six
persons had been elected to the House of Representatives at the
General Election held in July 1960, and both relinguished their
seats, understandably at the request of their parly leadership.9
However, no formal steps (such as a legislative enactment) were
taken by the government to give effect to the findings of the
Commission.

It was the coalition government led by the United National®
Party which came into power at the July 1965 General Election
which introduced the Imposition of Civic Disabilities Act,9

95, (1966} 68 N.L.R, 529 (5.C.); [1967] 3 All E.R. 485, (1967) 70 N.L.R.

96. Thc State Council was the Legislative Assembly that existed in Ceylon
at the promulgation of the Ceylon (Constitution) Order in Council, 1946

97. Ceylon Daily News of August 5, 1978, published a collection of extracts
from the Hansard directly relevant to this issue.

98. For a stimulating account of politics of Ceylon between 1948 and
1972, see A. J. Wilson, Politics in Sri Lanka (1972), specially Chapter 4.

99, Act No. 14 of 1965,
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designed to impose civic disabilities on the six persons named in
the Commission report. All the political parties acquiesced in
the passage of the Bill, and it was passed unanimously except for
just one vote against it at the first reading,

The Act, which applied only to the six persons named by the
Commission and listed in the Schedule to the Act, had the effect
of imposing civic disabilities such as disqualification from being
a voter or candidate at a Parliamentary or local government
election® for a period of seven years from the commencement of
the Act, ! and disqualification for life from being employed as a
public servant.12 Section 7 of the Act, which had the most
direct bearing on Kariapper's case, is as follows:

Where, on the day immediately prior to the relevant
date, 1% a person to whom this Act applies was a Senator,
or a member of the House of Representatives or of any
local authority, his seat as a Senator or such member
as the case may be, shall be deemed, for all purposes, to
have become vacant on that date.

Kariapper, who was not returned at the General Election
held in July 1960, and ancther, both of whom were among the
six persons named by the C‘ommm?on, had been duly eclected
to the House of Reprcsentativcs at the July 1965 clections, Both
of them belonged to the Sri Lanka I'reedom Party which had
to cross the floor to lead the opposition, as a result of the General
Elections held i 1965. By virtue of sectlon 7 of the Act quoted
above, Kariapper and the other member became disqualified
from sitting in Parliament. Kariapper applied to the Supreme
Court of Ceylonl™ for a writ of Mandamus against the Clerk
to the House of Representatives and his assistant ordering them to
recognize him as a Member of Parliament and to pay him his
remuneration and allowances which had been withheld from
him since the passing of the Act. The Supreme Court, whose
decision on this point received the unreserved approbation of the
Privy Council, 1% unanimously held that Mandamus was not
available to the petitioner on lwo grounds: namely,

(i) that there was no legal duty on the Clerk of the
House to pay the petitioner his remuneration and allow-
ances; and,

(if) that the Clerk, when he paid Members of Parlia-
ment their remuneration and allowances, acted as a

100. | Ibtd secs. 2 to 6.

101. November 16, 1965.

102. Sec. 8.

103. ie., the day of the commencement of the Act. see sec. 11, the inter-
pretation section,

104, Kariapper v. Wijesinka (1966) 68 N.L.R. 529.

105. (1967) 70 N.L.R. 49 at p. 64; [1967] 3 All E.R. 485 at 496.
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servant or agent of Crown and Mandamus did not lie
against a servant or agenl of Crown to compel him to
perform a duty he owed to the Crown.106

Inspite of the fact that the action could have been dismissed
on the preliminary objection alone, the Supreme Court went on
o examine the arguments relating to the alleged unconstitution-
ality of the Act ‘in deference to the arguments’.)” Similarly
the Privy Council thought it proper to deal with the merits of the
appeal before considering whether the procedure actually adopted
(i.e. an application for a mandate in the nature of Mandamus)
was appropriate.i® This indicates the willingness of both the
Supreme Court and the Privy Council to pronounce their con-
sidered opinion on matters of great constitutional importance,
in appropriate circumstances, notwithstanding the well established
rule of constitutional interpretation that a constitutional issue
will not be decided if the matter can be disposed of on some other
ground.109

(ii) The Constitutional Issues Raised before the Supreme
Court and the Privy Council

As a prelude to a detailed examination of the constitutional
issues involved in Kariapper’s case, they may first be summarized.
Both the Supreme Court and the Privy Council reiterated the
position that the Ceylon Parliament could pass ex post facto, ad hoc
or ad hominem laws. The argument that the impugned Act
amounted to a legislative judgment or an act of attainder was
rejected on the grounds, (a) that Parliament neither determined
the guilt of the affected persons nor indirectly influenced the
Inquiry into the allegations, (b) that the imposition of disabilities
106. (1966) 68 N.L.R. 529 at p. 533.

107. (1966) 68 N.L.R. 529 at p. 535, per Sansoni, J.

108. [1967] 3 All E.R. 485 at p. 496; 70 N.L.R. 49 at p. 64,

109. Sce Ashwarder v. Tennessee Valley Authority (1936) 297 U.S. 288 at p.  345-
48. The judgment of Lord Denning, M. R., in the Court of Appeal
decision in Gourizt v. Union of Post Office Workers [19771 1 All E.R. 696
(revsd. [1978] A.C. 435 House of Lords) deserves mention herealthough
it is not strictly relevant. It that case, Lord Denning held, inter alia, that
where the Attorney-General had refused his consent to a relator action,
his action could be overriden, indirectly, by the court to the extent that
if he refused leave in a proper case, the plaintff could himself apply to the
court for & declaration or an injuniction, in particular when the proceedings
had been taken to enforce the law, Faced with an impending breach
of the law’, his Lordship asked whether courts were ‘to stand idly by’
when theie was involved a matter of great constitutional principle’
(at p. 702). Although the decision was overruled by the House of Lords,
which found certain views of the Court of appeal ‘regrettable’ [1978]
A.C. 435 at p. 506), it stands as a telling example of the initiative the
Courts are some times willing to show, deviating from long established
tradition in a crisis situation involving matters of great constitutional
importance. Lord Denning in his recent book asks a very pertinent
question; “Were we wrong to grant that injunction that Saturday Morning?®
{The Discipline of Law, 1979, London, Butterworths, at p. 142).
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in the civic life was not a punishment but a2 mere exercise of the
inherent powers of Parliament to regulate its discipline, and, (c)
that since the copstitutional provisions relating to the judiciary,
or any necessary implication arising therefrom, were not un-
alterable, Parliament could pass a law even if it amounted to an
assumption of judicial power provided it satisfied the requirements
laid down in section 29 (4), namely those relating to amendment
of the Constitution.
The constitutional issues summarized above will now be examin-

ed under the following two heads:

(a) was the impugned Act tantamount to an exercise

of judicial power by Parliament; and

(b) could the Independence Constitution be amended

by implication?

It must be mentioned that since the decisions of the Supreme:
Court and the Privy Council have much in common, they will
be discussed not separately but together under the above two
heads.

(a) Was the Act tantamount to an assumption of judicial
power by Parliament?

The primary argument seems to have been that, the acceptance
of a bribe being an offence punishable under the Penal Code, 119 the
impugned Act, which had as one of its objects the disqualification
of a Member of Parliament for acceptance of a bribe, indirectly
had the effect of convicting a person whereas there should properly
be a conviction by a court of law.111  Ifthis argument were sound,
the impugned Act could have amounted to a blatant usurpation
of the judicial power which was vested in the judiciary alone.
In order to label the impugned Act as an unwarranted assumption
of judicial power, Liyanage v. The Queen'}? was heavily relied upon.

G. P. A. Silva, J., entertained little doubt that Livanage’s case
was authority for the proposition that the passing of an act of
altainder against a particular person, or of an act instructing
Jjudge to bring in a verdict of guilt against someone under trial,
would patenily be usurpations of judicial power. However,
the imposition of Civic Disabilities Act could not be equated with
the Criminal Law (Special Provisions) Act, which had been, de=
scribed by the Privy Council in Liyanage’s case as a legislative
judgment.113

In Liyanage’s case, the impugned Acts which were ex post facto
had the effect of securing the conviction and enhanced punishment

110. Ordinance No. 2 of 1883.

111. (1966) 68 N.L.R. 529 at p. 545 per G. P. A. Silva, J.

112. {1965} 68 N.L.R. 265; (19661 1 All E.R. 650.

113. (1966) 68 N.L.R. 529 at p. 546-47 per Silva, J., and at p. 536-37 per
Sansoni, C.J.
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of certain persons who were awaiting trial with the presumption
of innocence operating in their favour. But in the instant case,
although the impugned Act operated with retrospective effect
(a view not shared by the Privy Council which thought that dis-
abilities were imposed prospectively)1* and applied to certain
named individuals, it did not seek to change any substantive or
procedural laws, as did the Acts successfully impugnedin Liyanage’s
<ase, in order to facilitate the conviction of the affected persons,
‘They had been found guilty by a Commission of Inquiry appointed
independently of the impugned Act, at the instance of a previous
government. The Commission which, to the satisfaction of both
the Supreme Court of Ceylon and the Privy Council, had con-
ducted its proceedings in an unquestionably impartial manner11s
alone made the declaration of their guili; Parliament did not
modify or qualify the Commission Report to any degreel1s The
fact that the finding of guilt and the imposition of disabilities were
carricd out under two different governments prompted the
Supreme Court to observe that there was obviously lacking a
legislative plan directed against the six persons named in the
‘schedule to the Act resulting in their conviction and punishment
‘undermining to that extent the exclusive jurisdiction of the courts.117

When one considers all the qualifications contained in
the conclusions arrived at by the Privy Council in
[Liyanage’s] case it seems to me that their Lordships did
not base their decision on one particular fact or circum-
stance. Like the necessity for the presence of all the links
in a chain of circumstances the totality of which goes
to prove a case of circumstantial evidence it is the
presence of a number of circumstances at the same
time in the coup case . . . that made the Privy Council
characterize the Acts as legislative judgments. Just as a
case of circumstantial evidence would fail owing to the
absence of a necessary link in the chain of circumstances,
the absence of any one of these essential circumstances
may have led the Privy Council to take a different view
and to hold the impugned provisions to be intra wvires
the Constitution. It will therefore be unsafe on the
authority of the Privy Council decision to rush to a
conclusion that Parliament has enacted a legislative
judgment by reason of the mere presence of one or more

114. [1967] 3 All E.R. 485 at p. 492; (1967) 70 N.L.R. 49 at p. 58. :

115. (1966) 68 N.L.R. 529 at p. 547 per Silva, J., and at pp. 531-32 per Sansoni,
C.J. It may safely be assumed that the Privy Council did not disagree
with this view in the absence of any contrary comment by their Lord-
ships.

116. Ibid., at p. 547.

117, Ibid., at p. 547 per Silva, J., and at p. 537 per Sansoni, C. J.
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of the features that are present in the Criminal Law
{Special Provisions) Act in such an enactment.l1s

Perhaps, the admirably convincing manner in which the
Supreme Court distinguished Liyanage’s case prompted the appel-
lant to shift the emphasis from Liyanage’s case to certain American
cases relating mainly to acts of attainder, in the appeal before the
Privy Council. It was argued that, since the appellant’s seat
was vacated on a ground not found in the Constitution: as it stood
before the Act came into force,'® Parliament had in effect passed
an act of attainder whereby punishment in the nature of civic
disabilities was imposed, with retrospective effect, on certain
persons. The Privy Council in rebutting this argument adopted
the following definition of an act of attainder:

A bill of attainder is a legislative act which inflicts
punishment without a judicial trial. . . .In these cases the
legislative body . . . assumes, in the language of the text
books, judicial magistracy: it pronounces upon the guilt
of the party, without any of the forms or safeguards of
trial; it determines the sufficiency of the proofs produced,
whether conformable to the rules of evidence or other-
wise; and it fixes the degree of punishment in accordance
with its own notions of the enormity of the offence.120

Following the decision of the Supreme Court of the United States
of America in United States v. Lovett121 Sir Douglas Menzies, deliver-
ing the opinion of the Privy Council, found two essential elements
of an act of attainder; namely, declaration of guilt for an offence
specified and imposition of punishment. It was reiterated that
‘the deprivation of any rights, civil or political, previously enjoyed,
may be punishment, the circumstances attending and the causes
of the deprivation determining this fact’,122

The Privy Council pointed out that Parliament made no finding
of its own against the affected persons and that the disabilities
imposed by the Act lacked the character of punishment. The
imposition of disabilities, their Lordships thought, should properly
be regarded as an exercise of the inherent power of Parliament to
regulate its own internal matters and to maintain discipline among
its members. Such powers had been regarded throughout the
course of the English history,

as not strictly judicial but as belonging to the legislature,
rather as something essential, or, at any rate, proper for

118. Ibid., at p. 550-51, per Silva, J.

119. [1967]1 3 AL E.R. 485 at p. 488; 70 N.L.R. 49 at p. 53.

120. Cumming v. Stale of Migsouri (1866) 4 Wall. 277 at p. 323.

121. (1945) 328 U.5. 303,

122. [Ibid., at p. 323-24. Cited in Kariapper's case at p. 490 (All E.R.) and p.
56 (N.L.R.).
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its protection. .. .It is sufficient to say that they were
regarded by many authorities as proper incidents of the
legislative functions, notwithstanding the fact that
considered more theoretically—perhaps one might even
say, scientifically—they belong to the judicial sphere.125

Both the Supreme Court and the Privy Council concluded that
Parliament did not directly or in any indirect manner make
any finding of guilt and that the imposition of civic disabilities
was effected in the exercise of the special powers of the legislature
and did not partake of the exaction of retribution.12¢

Moreover, the acts of bribery relevant to the impugned Act
were different from the offences of bribery defined in the Penal
Code:

[B]ribery among Senators and Members of Parliament
is an area where each House by virtue of the Constitution
itself exercises a sort of special jurisdiction and a finding
by a Commission appointed with the approval of the
Senate or the House of Representatives or a Commitlee
thereof will have the same force as an adjudication by a
competent Court. 'What the present Act seeks to achieve
is to extend this disqualification to certain persons found
guilty of this same offence by a Commission of Inquiry
appointed under the Commissions of Inquiry Act.125

The cumulative effect of the two decisions in Kariapper’s case
is that the impugned Act did not amount to an exercise of judicial
power by Parliament because (a) the Commission, without any
constraints or compulsions,1?¢ inquired into certain alleged acts
(and not penal offences) of bribery and (b) Parliament imposed
civic disabilities, however serious, on persons proved to have
committed the acts of bribery, in the exercise of its special powers,
in order to ‘keep the public life clean for the public good’ 1?7

(b) Could Ceylon Parliament exercise judicial power even
with a twe thirds majority in the House of Represent-
atives, without first amending the Constitution?

Section 10 of the Imposition of Civic Disabilities Act provided
that any provisions of the Act which were inconsistent with any
constitutional provision were to be operative notwithstanding

123. R. v. Richards, Ex parte Fitzpairick and Browne (1955) 92 C.1.R.. 157 at p. 167.
Cited by the Supreme Court—68 N.L.R. 529 at p, 538 and by the Privy
Council—at p. 491 (All ER.) and p. 57 (N.L.R.).

124, See, Privy Council decision pp. 490-92 (All E.R.) and pp. 56-59 (N.L.R.),
and Supreme Court decision 68 N.L.R. 529 at pp. 536-38 and pp. 547-48.

125. (1966) 68 N.L.R. 529 at p. 550. This view is shared by the Privy Council.

b 563[1967] 3 ALE.R. 485 at p. 492; 70 N.L.R. 49 at p. 57 ad. fin.

. Ibid.

127. (1967 3 All E.R. 485 at p. 491.
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such inconsistency as if such inconsistent statutory provisions
were contained in an Act for the amendment of the Constitution
enacted after compliance with the requirement imposed by the
proviso of sub-section (4) of section 29 of the Ceylon (Constitution)
Order in Council (namely, the requircment of a two-thirds
majerity). There was endorsed on the Bill when it was presented
for the Royal assent the necessary certificate of the speaker that
the number of votes cast in favour of it in the House of Represent-
atives amounted to not less than two-thirds of the whole number
of the Members of Parliament (including those not present).

It was argued before the Supreme Court that the legislature
could not even afier compliance with section 29 (4) cxercise
Judicial power which had solely been committed to the judiciary.
"T'his argument did not find favour with either of the two presiding
judges of the Supreme Court. Sansoni, C.J., having observed
that an act of attainder as known in American jurisprudence
could be imported into the constitutional jurisprudence of Ceylon
through the notion of ‘usurpations of judicial power’, cautioned
that a distinction, however, had always to be drawn between Acts
passed in the ordinary way and thosc passed under section 29 (4)
of the Constitution .’ Accordingly, the learned Chief Justice
remarked that the Legislature was well within its authority when
it enacted the impugned Act ‘with thc necessary two-thirds
majority’ 122

The position is explicitly stated in the judgment of Silva, J.
Having referred to the words of Pearce, L.J., in Lipanage’s case
that ‘in so far as any Act passed without recourse to section 29 (4)
of the Constitution purports to usurp or infringe the judicial
power it is wlira vires’,’®  Silva, J., said that ‘where an Act is
passed afier due recourse to section 29 (4) of the Constitution,
even though that Act usurps or infringes the judicial power it is
intra vires’. 11 For, the powers of the judicature as set down in
Part VI of the Coonstitution were not unalterahle.132

Counsel for the appellant sought toattack the procedure by which
Parliament had passed the impugned Act. The argument was
that the proper pracedure would have been for Parliament to have
amended the Constitution first, empowering Parliament to
exercise judicial power, and then to have enacted the objectionable

clauses by a separate Act, The proviso to section 29 (4) was
to the following effect:

Provided that no Bill for the amendment or repeal of any

128. (1966) 68 N.L.R. 529 at p. 536.

129. Ihid., at p. 538.

130.  Liyanage v. The Queen (1965) 68 N.L.R. 265 at p. 283; [19661 1 All E.R.
630 at p. 659. .

131. (1966) 68 N.L.R. 529 at p. 548. See also Sansoni, C.J., at p. 538,
132. fbid.
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of the provisions of this Order shall be presented for the
Royal assent unless it has endorsed on it a certificate
under the hand of the Speaker that the number of votes
cast in favour thereof in the House of Representatives
amounted to not less than two thirds of the whole number
of members of the House (including those not present).

The words ‘Bill for the amendment or repeal of any of the
provisions of this Order’ were sought to be construed as a reference
to a Bill which specifically amended or repealed a constitutional
provision and not a Bill containing any provision inconsistent with
the Constitution. Sansoni, C.J., met this argument by referring
to the Privy Council decision in McCawley v. The Kingl® which
had authoritatively laid down that a Clonstitution could be amend-
ed by implication too, The Ceylon Constitution was ‘controlled’
in the sense that it could be altered only ‘with some special for-
mality’. It was held by the Supreme Court that the only special
formality required in Ceylon was that contained in Section 29 (4).
Therefore, it was wrong to insist on any additional formalities
not expressly mentioned there,13

aaw

(iii) Concluding Remarks

The Imposition of Civic Disabilities Act, No. 14 of 1965, shared
certain features in common with the statute that was successfully
impugned in Liyanage v. The Queen. Nevertheless, both the Privy
Council and the Supreme Court came to the conclusion that the
imposition of civic disabilities on certain persons, who had been
found guilty by a Commission of Inquiry of bribery offences,
could not be regarded as a legislative judgment. This conclusion
was based on the grounds, infer alia, that the Commission, which
made the declaration of guilt of the affected persons, was appointed
by one government whereas the impugned Act, which imposed
civic disabilities on the persons named by the Commission, was
enacted by another government and that, although the imposition
of civic disabilities might in certain circumstances be regarded
as an exercise of judicial power, in the particular circumstances
of the case it had to be recognized that Parliament was entitled
to exercise certain powers, which are in a strict sense judicial, as
incidents of ity inherent powers. Another significant factor has
been the near unanimity with which the Act had been passed.

It appears that in place of creative law making in Liyanage v,
The Queen what we witness in the decisions of the Privy Council
and The Supreme Court in Kariapper’s case is what is commonly
known as ‘judicial restraint’.

It is not for the Court to say that a law passed by two-
thirds of the whole number of members of the House

133. 19201 A.C. 691.

134. (1966) 68 N.L.R. 529 at p. 539-40 per Sansoni, C.]., and pp, 551-52 per

Silva,
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does not conduce to peace, order and good government.
The Court is not at liberty to declare an Act void because
it is said to offend against the spirit of the Constitution
though that spirit is not expressed in words. ‘It is
difficult upon any general principles to limit the omnipo-
tence of the sovereign legistative power by judicial inter-
Pposition, except so far as the express words of a written
Clonstitution give that authority’.

per Kania, C.]., in Gopalan v. The State of Madras (1950)
63 L.W. 638,13

Reference was also made to the oft-guoted words of Sir Owen
Dixon highlighting the need for ‘strict and complete legalism’.1%

Kariapper'’s case also provides an example of the general un-
‘willingness of courts to decide issues which are not directly
relevant to the decisions before them.  Inresponse to the argument
that specific provisions contained in the American Constitution
prohibiting the passage of acts of attainder and ex post facto laws
were superfluous, in that the general doctrine of separation of
powers itself was sufficient to prevent the passage of such laws in
that country, Sir Douglas Menzies said that their Lordships were
not prepared to express any opinion on the hypothetical question.137
Nor was he willing to decide whether the impugned Act would
fall within the category of acts of attainder in the United States
of America, because ‘it is unwise in the sphere of constitutional
law to go beyond what is necessary for the determination of the
case in hand’.1%

It is submitted that two factors influenced the two decisions in
Kariapper’s case.  Firstly, since the Act had been passed with near
unanimity in the House of Representatives, a judicial decision
denying legal validity to the Act would amount to a serious un-
dermining of the deliberate and unanimous action of the represent-
ative body. Secondly, a decision to the effect that the Act
amounted to a legislative judgment would have had little practical
effect, for there was no opposition to the passage of the Bill in
Parliament. However the overriding motivation seems to have
been the declared adherence to ‘positivism’ and ‘judicial restraint’.

{3) The Tuckers Situation

In Tuckers Ltd. v. Ceylon Mercantile Union,’® the Supreme Court
of Ceylon was called upon to determine the constitutionality of
an enactment of a type of which there had been no previous
instance in Ceylon.1*® The impugned Act, The Industrial Disputes
135. (1966) 68 N.L.R. 529 at p. 537. y
136. (1952) 26 Australian L. 7., at p. 4.

137. [1967] 3 All E.R. 485 at p. 490; 70 N.L.R. 49 at p. 55.
138. Ipid., at p. 490 (All ER.); at p. 55 (N.L.R.).

139. (1970) 73 N.L.R. 313.

140. bid., at p. 324.
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(Special Provisions) Act, No. 37 of 1968, was enacted in order to-
remove certain difficulties in the settlement of industrial disputes
and other matters under the Industrial Disputes Act which had
arisen in consequence of certain decisions made by the Supreme.
Court and the Privy Council, 4! namely, Walker v. Fry,1%2 Moosajees
v. Fernandol$3 and United Engineering Workers Unionv. Devanayagam.14%
and certain cases which had been decided on the basis that Walker
v. Fry and Moosajees V. Fernando represented correct law,

In Walker v. Fry the Supreme Court held that the President of
a Labour Tribunal, when he inquired into an application made
by a workman, exercised judicial power. In Moosajees v. Fernando
the Supreme Court held that an arbitrator and an industrial court.
also likewise exercised judicial power and thercfore that the Act
was ultra vires to the extent that these bodies were provided to be
appointed or nominated otherwise than by the Judicial Service
Commission.

This position was reversed when the Privy Council held in
Devanayagam’s case, overruling the Supreme Court decision in
Walker v. Fry, that none of the bodies created by the Industrial
Disputes Act for the settlement of indusirial disputes consisted
of judicial officers.

VWhile the constitutional issue whether section 55(1) of the
Independence Constitution applied to the president of a labour
sribunal was being judicially considered, Parliament intervened
to remove the administrative difficulties which had arisen as a.
result of the judicial decisions.

In response to the decision in Walker v. Fry, the power to
appoint members of labour tribunals was transferred from the
Public Service Commission to the Judicial Service Commission.145

However, when the opinion of the Privy Council decision was
delivered, the resulting position was so complex that Parliament
felt obliged to pass the impugned Act by recourse to sec tion 29(4)
of the Independence Constitution, which provided that any law
amending any constitutional provision had to be passed by a two
thirds of the members of the House of Representatives (including:
those not present). :

The difficulties that arose as a result of the conflicting decisions
of the Supreme Court and the Privy Council may be stated thus:

(a) The decisions of the Supreme Court, which were
founded on the basis that the presidents of labour tribunals
were invalidly appointed, in keeping with the decision

141. See the Long Title of Act No. 37 of 1968.

142. (1965) 68 N.L.R. 73.

143. (1966) 68 N.L.R. 414,

144. (1967) 69 N.L.R. 289.

145. Report of the Commission on Industrial Disputes; Ceylon Sessionak
Paper 1V of 1970, para. 80.
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in Walker v. Fry, represented incorrect law. These
decisions remained unaffected by the contrary decision
given by the Privy Council in Devanayagam’s case since
they were res adjudicatse. There was no method of
agitating the matters which had been incorrectly dis-
posed of in such cases.146

(b) The appointments to labour tribunals made by the
Judicial Service Commission following the decision in
Walker v. Fry could not be sustained after the decision
in Devanayagam’s case. 1In fact any award made by a
labour tribunal so appointed could have been successfully
challenged on the ground that a non-judicial officer
could not be appointed by the Judicial Service Commis-
sion.

(¢} In the light of the decision of the Privy Council in
Devanayagam’s case to the effect that appointments under
the Industrial Disputes Act were not to any Judicial Office,
provision had to be made to relieve the Judicial Service
Commission from the duty of appointing such non-
judicial Officers.

(d} Lastly, the decision in Moosajees v. Fernando, which
purported to extend the rule in Walker v. Frp to industrial
courts and arbitrators was equally wrong in law. As a
result, such decisions which followed Moosajees case were
untenable in law.

The Industrial Disputes (Special Provisions) Act, No. 37 of
1968, was passed in order to overcome the above difficulties, 1t
declared that all decisions of the Supreme Court which relied
on the premise that the presidents of labour tribunals were
Judicial officers were null and void;*? that the Public Service
Commission should have the power to appoint presidents of
labour tribunals;1% and that any appointments that had been
‘made by the Judicial Service Commission were valid.1® The
impugned Act provided that any decisions of the Supreme Court
based on the principle that arbitrators and members of industrial
-courts were judicial officers were null and void,250

The impugned Act undoubtedly sought to nullify certain
decisions of the Supreme Court, and, as a result, it was contended
that the Act was an exercise of judicial power; for, the nullification
of such decision solely belonged to the Privy Coouncil, the highest
-appellate court of Ceylon. It was contended that on previous
occasions when the legislature had stepped in to correct an
-erroneous view of the law taken by the courts or to restate the law
146. Tuckers case (1970) 73 N.L.R. 313; at p. 320.

147. Act No. 37 of 1968, sec. 6.
148, Sec. 2{2).

149. Ibid.

150. Secs. 4 and 7.
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contrary to the view taken by the courts, care was taken while:
correcting or restating the law for the future, not to interfere with
I)revious Judicial decisions which were found unacceptable to the
egislature and which gave occasion to such enactment.15t Al-
though the legislature had the indisputable right to alter or
redirect the law, judicial decisions which had already been entered,
the argument went, were inviolable.

The Supreme Court, in rejecting the above argument, emphasiz-
ed that it was the duty of the court to look at the substance rather-
than the form of the impugned Act.152

To understand the true nature of the impugned Act some
sections may be examined. Section 6 is as follows:

Where any order of any labour tribunal was subsequently
quashed by a relevant decision of the Supreme Court on
appeal or on application by way of writ on the ground
that the president of such tribunal, not having been
validly appointed, had no jurisdiction to make such order,
the following provisions shall apply in the case of such
appeal or application by way of writ, as the case may be:
{a) such decision of the Supreme Coourt shall be deemed
to have been, and to be, null and void;

{b) such appeal or application by way of writ shall be
deemed to be an appeal or application which was not
decided by the Supreme Court, but to be an appeal or
application made de nove to such court on the relevant
date;15

(c) the Supreme Court is hereby empowered and
authorized, and shall have jurisdiction, to entertain, hear
and decide such appeal or application de nove; and

(d) the practice and procedure to be followed by the
Supreme Court in entertaining, hearing and deciding
such appeal or application de nowo shall be as determined
by order of the Chief Justice.

Similar provision was made in section 7 in respect of industrial
courts and arbitrators.

151. For instance Act No. 11 of 1965, which retrospectively validated the-
appointment of Quazis by the Minister, declared that it did not affect
the decision of the Supreme Court in Failabdeer v. Danina Umma [(1962)
64 N.L.R. 419] which had quashed an order made by a Quazi on the
ground that he was a judicial officer and had not been appointed by the
Judicial Service Commission, Here, the legislature va.ﬁdla)ted a statutory
provision, as an implied amendment to the Constitution, leaving the
judicial decision which warranted the enactment undisturbed, See
further: The Kandyan Succession Ordinance No. 23 of 1917 necessitated
by Mudiyanse v. Appukamy [(1913) 16 N.L.R. 117] but left unaffected by
the Ordinance; and other instances cited by Weeramantry, J., in Tuckers’
case, at pp. 324-326.

“152. Tuckers case, at p. 323 per Tennckoon, J.
153. Relevant date means March 9, 1967.  See the interpretation section.
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Thus, although it appears at first sight that the impugned Act
was intended to have the negative effect of nullifying certain
decisions of the Supreme Court, the Act had a commendably
positive effect too: namely, it enabled the Supreme Court to
rehear appeals or applications which had been incorrectly dis-
posed of but which had become res adjudicatae. Accordingly,
being far from entertaining an intention to interfere with the
exercise of judicial power by the courts, the legislature was bent
on removing a technical bar to correcting an error committed by
the Supreme Court.

The Act had the salutary effect of empowering the courts to
decide the substantive issues involved in the wrongly dismissed
«cases, and thereby assisting the courts in the discharge of their
duties.’* In fact, the Act is unambiguous that any decision of
the Supreme Court based on any ground other than the binding
effect of Walker v. Fry was not to be perturbed;!% the impugned
Act did not validate orders of labour tribunals that had been
quashed by the Supreme Court in pursuance of Walker v. Fry,
but merely facilitated their being re-examined de nowo.

In arriving at the conclusion that the impugned Act did not
violate the exclusive vesting of the judicial power of the State
in the judiciary, both the Liyanage’s case and the Kariapper’s case
were referred to. The words of wisdom expressed in Liyanage’s case,
that, in view of the difficulty of laying down general rules as to
what amounts to an exercise of judicial power by the legislature,
each case must be decided on its own merits and that the Act
must be viewed in its entirety, were acted upon.’® Tennekoon,
J-» observed that as in Kariapper’s Case, Parliament exercised its own
disciplinary powers and not judicial power, so in the instant case
did Parliament grant a new jurisdiction to courts and alter
the rules relating to precedent and res judicata.157

Sirimane, J., and Weeramantri, J., were strongly of the opinion
that as a result of The Queen v. Liyanage, 158 Liyanage v. Queen'™® and
Kariapper v. Wijesinha'®? it was beyond controversy that the principle
of separation of powers was a settled feature of the Ceylon Con-
stitution.161 Tennekoon, J., on the other hand, merely referred
to ‘a supposed application of the doctrine of separation of powers’,162

154. See Tuckers case at p. 319, per Sirimane, J,
155. HEs'd;, atp.318, per Sirimane, J., Act No. 37 of 1968, secs. 2(2), 4(3), and
5(3).

156. Tuckers case, at p. 317-318 and 331.

157. Ibid., at p. 321-322.

158. (1962 64 N.L.R. 331.

139. (1965) 68 N.L.R. 265; [1966] 1 All E.R. 650 (P.C..).

160. (1967) 70 N.L.R. 49; [1967] 3 All E.R, 485.

161. See Tuckers case at p. 316 per Sirimane, J., and at p. 327 per Weeramantri

J-
162. Ibid., at p, 323.
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As was mentioned in the beginning, the impugned Act was
passed under section 29(4) of the Independence Constitution,
In fact it had been passed unanimously in the House of Represent-
atives.’®3 The argument was pressed, as in Kariapper’s case, that
the legislature could not exercise judicial power even after com-
plying with the procedure prescribed for constitutional amendment.
Since the Supreme Court held that the impugned Act did not
amount to.an exercise of judicial power, this argument was left
undecided. 164

The issue before the Supreme Court in Tuckers case, namely,
whether the Legislature could step in to correct an erroneous
view of the law laid down in certain judicial decisions in order
to overcome certain administrative difficulties created by such.
Jjudicial decisions, did not as such directly involve any sensitive.
political controversies. In Kariapper’s case, on the other hand,
the impugned Act which imposed civic disabilities on certain
persens including some Members of Parliament was not devoid
of party political implications.185

Judicial agtivism which ecminently characterizes the Privy
Council decision in Lipanage v. The Queen is evidently lacking in
the Supreme Court decision in Tuckers case. For instance,
Sirimane, J., said:

In dealing with this question one must bear in mind that
a Court should be slow to strike down an Act of Parlia-
ment unless there is a clear encroachment on the judicial
sphere. 166

(4) The Conceptual Difference between Judicial Power
and Jurisdiction

The distinction that the Supreme Court of Ceylon so finely
marked between judicial power and jurisdiction halted the
vigorous attempts to invalidate two important pieces of legislation,
namely The Rent Restriction {Amendment) Act, No. 12 of 1966,
and the Concillation Boards Act, No. 10 of 1958. The words
of Tambiah, J., succinctly state the principle acted upon in the
relevant judicial decisions:

The power to vest jurisdiction in courts is conferred on
the Legislature and could be exercised by an ordinary
majority of Parliament. The power to confer jurisdiction
also includes the power to take away the jurisdiction
conferred on the courts. If, however, the Legislature

163. Ibid., at p. 316.

164. Ibid., at p. 319 ger Sirimane, J., at p. 324 per Tennckoor J., and at p.
331 per Weeramaniri, J.

165. See case note on Kariapper v. Wijesinha, (1968) Fudisial Review 66, especiall y
at p. 67.

166. (1970} 73 N.L.R. 313.
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confers jurisdiction on other tribunals which have to
exercise judicial power then it ¢can only be done in the
manner contained in the provisions of the Constitution. 167

The case law under the two relevant Acts will be discussed
separately in order to properly appreciate how the above principle
was applied in two different sets of circumstances.

{i) The Rent Restriction (Amendment] Act

This Act of 1966 had the principal effect of restricling the
grounds on which a landlord could bring an action in a court of
law for the ejectment of a tenant of premises the standard rent
of which did not exceed Rs. 100. Section 4 of the Act, which
purported to make the Act operative retrospectively from the
twentieth of July, 1966, further declared that:

(a) any aciion which was instituted on or after the date
of the commencement of this Act for the ejectment of a
tenant from any premises to which the principal Act as
amended by this Act applies shall, if such action is pending
on the date of commencement of this Act, be deemed at
all times to have been and to be null and void;

(v) any appeal preferred to the Supreme Court from
any judgment or decree of a court in any such action as
is referred to in paragraph (a) and is pending before the
Supreme Court on the date of commencement of this
Act shall be deemed at all times to have been and to be
null and void; and

{¢) proceedings shall not be taken for the enforcement
of any judgment or decree in any such action as is referred
to in paragraph (a), and where such proceedings have
begun before the date of commencement of this Act but
have not been completed on the date of commencement
of this Act, such proceedings shall not be continued.

Objection was taken to this section on the ground that it
nullified decrees that had already been entered and that it directed
the courts as to how the cases pending before them were to be
disposed of: this, it was alleged, was tantamount to a usurpation
of the judicial power exclusively vested in the judiciary.

It was rightly held that the Act did not have the effect of nullify-
ing cases which had been finally disposed of; the Act applied only
to such cases as were pending before an original or appellate
court and to such decisions which were the subject matter of
pending enforcement proceedings. As H. N. G. Fernando,
8.P.J., observed, the intention of the legislature was to protect
tenants who, on the date of commencement of the Act, were in

167. Anthony Naide v. Ceylon Tea Planfations, (1966) 68 N.L.R. 558, at p. 571.
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occupation of premises having a standard rent not exceeding
Rs. 100 against ejectment except on the grounds specified in the
impugned Act. This protection was extended to those tenants,
ejectment proceedings against whom were pending, so that their
occupancy too received the benevolent assistance of the impugned
Act, 168

It was not argued that the legislature was incompetent partially
to abolish 4he jurisdiction of the civil courts to execute decrees;
it was, however, forcefully contended that the abolition of jurisdic-
tion to execute decrees previously entered constituted an improper
exercise of, or an interference with, the judicial power of the State,
which was exclusively vested in the judiciary.169

Unforgetful of the ability of the Parliament of Ceylon to pass
retrospective laws, the Supreme Court had no hesitation in reject-
ing that argument. There existed no similarity between Lipanage
v. The Queen'™ and the instant case, the Supreme Court observed.
The impugned Act was not ad heminem nor did it disclose a legis-
lative plan to metc out a discriminative punishment.” The Act
in fact was designed to achieve the salutary object of relieving a
class of people who were undergoing hardships,!™

The following observations made by Sansoni, C. J., are represent-
ative of the stand taken by the Supreme Court in respect of the
distinction that exists between judicial power and jurisdiction ;1%

The Legislature for its part cannot dictate to the Coutt
how it should decide a dispute. It can, however,
prescribe the conditions that govern the jurisdiction of
ihe Courts, and declare the terms under which a justici-
able dispute ean or cannot arise, since under our Con-
stitution the jurisdiction of all the Courts is purely
statutory. This is not o be confused with an assumption
of judicial power. The two concepts are distinct.
“Jurisdiction is the authority of a Court to exercise
Jjudicial power in a specific case and is, of course, a
prerequisite to the exercise of judicial power, which is the
totality of powers a court exercises when it assumed
jurisdiction and hears and decides a case”.— See the Com-
mentary on the Constitution of the United States of
America (1963 Edition) p. 563,

Anthony Naide v. The Ceylon Tea Plantations Co, Ltd. 1™ is not,
however, authority for an unqualified proposition that since the

168. (1966) 68 N.L.R. 558, at p. 568

169. Ibid., at p. 569.

170. (1965) 68 N.L.R. 265; [1966] 1 All E.R. 650 (P.C.).
171. (1966) 68 N.L.R. 558, at p. 569.

172, Ibid., at p. 572, per Tambiah, J.

173, Ibid., at p. 560.

174. (1966) 68 N.L.R. 558.
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Jurisdiction of the courts had been conferred by ordinary enact-
ments the Parliament could take away completely the Jurisdiction
of the courts, without creating new instituticns to replace them.
Tambiah, J., said:7s

No doubt if there is a legislative plan or design by the
Legislature to take away the judicial power conferred
on the judicature then such legislation may be, ultra
vires.

H. N. G. Fernando, 8.P.]., entertained some doubi whether
the Parliament could by an ordinary enactment, for instance,
abolish the jurisdiction of the Supreme Court (o issue prerogative
writs.1® He pointed out that section 52 of the Independence -
Constitution recognized the existence and the Jjurisdiction of the
Supreme Court.1 'The argument scems to be that as long as
the Constitution remained unaltered the Jurisdiction of the
Supreme Court could not be taken away so as to destroy the
identity of that court as enshrined in the Constitution. 1t also
flows from the reasoning in this case that since the Constitution
recognized the exclusive vesting of judicial power in the judiciary,
an ordinary law which completely abolished the Jjurisdiction .of
the courts and thereby wound up the judiciary was bound to be
unconstituticnal. :

It is of interest te note how the distinction between the jurisdic-
tion of the Supreme Court on the onc hand, and the jurisdiction
of the inferior courts on the other hand, was heayily relied on by -
the Privy Council in the the Jamaican Gun-Court case. 178 There,
the Privy Council held that whenever a new court was ereated
by an ordinary statute 1o exercise the Jjurisdiction of a type which
had previously been allocated to the Supreme Court to the
exclusion of the inferior courts, the members of such new court
should be appointed in the same manner and entitled to the same
security of tenure as the judges of the Supreme Court. Hinds
case may be said to have carried a step further the principles
evolved in the judicial power cases in Ceylon, inasmuch ‘as it
recognized a distinction between the judicial power of the superior
courts and the judicial power belonging to inferior courts. 17

(ii) The Conciliation Boards Act

The Conciliation Boards Act, No, 10 of 1958, which has been
considered elsewhere in this work, directed that petty disputes
that arise in Clonciliation Board areas should first be brought
before a Conciliation Beard for amicable settlement. An action

175. Ibid., atp. 571.

176. 1bid., at p. 568.

177. ibid., at p. 570.

178. Hinds v. The Queen [1976] 1 All E.R. 353.
179. See further Chapter 12, part (3).



194 " THE JUDICIAL ROLE IN SRI LANKA

could not be instituted in a court of law in respect of a dispute
or offence covered by the Act unless a certificate was issued by the
Chairman of a Conciliation Board that a settlement could not be
made by the Board or that the settlement made by the Board had
been duly repudiated.

The argument was presented to the Supreme Court that the
impugned Act deprived the citizen of his right to invoke the
assistance of the judiciary. Alles, J., whose views on this question
were not shared by other judges of the Supreme Court who decided
the cases arising in this area, firmly asserted that the insistence on
a certificate issued by a person appointed by the Executive before
judicial proceedings could be initiated was a threat to the in-
dependence of the judiciary from legislative and executive control,18

The majority opinion, as here represented by H. N. G.
Fernando, C.J., was clear:

. . .[T}f the Board’s effort at making peace fails, and if re-
course to the judicial power is not avoidable it is the
courts alone that can exercise that power.!8

Accordingly, the Supreme Court authoritatively held that a
Conciliation Board did not exercise judicial power.

The Rent Restriction Act had the effect of restricting the grounds
on which a landlord could bring an action in a court of law to
eject a tenant of certain prescribed premises, whereas the Con-
ciliation Boards Act made the production of the requisite certificate
mandatory for the institution of judicial proceedings in respect of
certain specified matters. In both instances the jurisdiction of
the courts was affected in a particular area of the law.

It has aptly been said:1%2

It is conceivable, however, that the argument that where
there is a right there must be a remedy should apply,
in the sense that where a substantive rightexists which is
meant to be enforceable there must be access to the courts
to facilitate its enforcement.

This lends support to the proposition that, although Parliament
had the undoubted power to alter the jurisdiction of couris in
certain areas, the jurisdiction of the courts could not have been
completely ousted without impinging upon the constitutional
vesting of judicial power in the judiciary.

(5) Concluding Remarks
In the ‘tribunal cases’, which are discussed in Chapters5and 6,

180, Nonahamy v, Halerai Silva (1970) 73 N.L.R. 217, at p. 223
181. 1Ibid., at p. 220. . .
182. C. F. Amerasinghe, Separation, at 232,
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the issue was whether judicial power could be ‘exercised by any
other than a judicial officer, appointed by the Judicial Service
Commission; the substantive principle here being that judicial
function should be performed by legally qualified persons whose
independence and impartiality is constitutionally guaranteed.
The rule that judicial power should be exercised only by judicial
officers who are appointed in accordance with the relevant con-
stitutional provisions might itself exclude the exercise of Judicial
power by the legislature. However, different considerations
apply here. In Tribunal cases the central issue can be said o be
‘who may be regarded as members of the judiciary? (or in other
words, are they to be appointed and disciplined in 2 special way?),
whereas in the cases, which are discussed in this chapter, the
relevant question is ‘is the judicial power exclusively vested in the -
Judiciary so that neither the legislature nor the executive shall
exercise it?’.

To accept that the judicial power of the State is exclusively
vested in the judiciary is to recognize the existence of a separation
of legislative, executive and judicial powers. Once the existence
of the exclusive vesting of judicial power in the judiciary, together
with the separation of powers, was upheld it followed that in
addition to the inability of Parliament to sit as a court of law
Parliament also could not indirectly influence the manner in
which a particular case was to be disposed of. Parliament could
not, in keeping with that principle, exercise any powers which are
ancillary to the exercise of judicial power. These observations
made in respect of the legislature applied equally to the executive
too.

The Ceylon (Constitution) Order in Council, 1946, as amended
in 1947, contained only one limitation as to the subject matter
for legislation, namely section 29 (2), which was designed to
protect minority rights.’¥  Otherwise, the legislative competence
of the Ceylon Parliament was as ample as could be 13 The actual
effect of the Liyanage Principle is to prescribe another limitation,
this time by implication, on the legislative supremacy of the
Ceylon Parliament, The majority decision of the Frivy Council
in Hinds v. The Queen, 18 as we shall see later, strongly defends the
propricty of implying a separation of powers in a “Westminster
Model Constitution’. 14

The Liyanage Principle, it is submitted, marks the most si gnificant
deviation in a ‘Westminster Model Constitution’ from the
constitutional systern in the United Kin gdom, where the tradition-

183, Section 35 of the Constitution, which related to laws dealing with Ceylen
Goverament Stock, had ceased to be of any importance,

184. Scction 29 is quoted i full at 65-66 and discussed at 66-68 supra.

185. [1976] 1 All E.R. 353 st p. 360. ' .

186. Sce infrupp. 279-288 (majority decision) and 283-785 (Dissenting Judgment)
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al theory of the Severeignty of Parliament precludes the applica-
tion there of anything like Liyanage Principle.

The legislative supremacy’® of the Briiish Parliament,
as well as being a legal concept, is also the result of
political history and is ultimately based on fact, that is,
general recognition by the people and the courts. Ttis
therefore at the same time a legal and a political
principielss
The fact that the authority of the British Parliament is referable
to history whereas in a country having a written constitution based
on the ‘“Westminster model’ the authority of Parliament is that
which is derived from the Constitution itself is the only possible
explanation for this difference.

187. The modern tendeney is to use the term ‘legislative supremacy’ in place
of *Sovereignty of Parliament’. See for instance O, Hood Phillips, ‘Self
Limitation by the United Kingdom Parliament’, Hastings Constifutional
Law Review, Vol. 2, No. 2 (Spring 1975), 443-478. ‘If Sovercignty
is used merely for legislative competence it i3 ambiguous and confusing.
A better term is legislative supremacy,” at p. 450.

188. O. Hood Phillips, Constitutional and Adminisirative Law, ed. 6, 1978, at p. 52.



CHAPTER 9
THE JUDICIAL ROLE IN CEYLON 1948-1972

The most outstanding feature of constitutional developments
during the period under review is undoubtedly the contribution
made by judicial interpretation as an agency of gsrowth, The
courts, however, repeatedly asserted that their function was merely
that of interpreting the constitution and not that of law making,
The words of Sir Owen Dixon,! cited in Kariapper v. Wijesinha®
are well representative of this view:

[TThe Court’s sole function is to interpret a constitutional
description of power or restraint upon power and say
whether a given measure falls on one side of a line con-
sequently drawn or on the other, and . . . it has nothing .
whatever to do with merits or demerits of the measure,

. -« There is no other safe guide to judicial decisions
in great conflicts than a strict and complete legalism,

In spite of the reluctance of judges to admit to peing law makers,
as Roscoe Pound has observed, they evolve law In a creative
fashion:

A process of judicial law making has always gone on and
still goes on in all systems of law, no matter how com-
pletely in their juristic theory they limit the function of
adjudication to the purely mechanical.s

Our survey of the “judicial power cases’ clearly indicates how
intensive analysis and creative exposition of principles led the
courts to uphold as a basic feature of the Independence Con-
stitution of Ceylon the doctrine of separation of powers, at least
to the extent of committing judicial power to the Judiciary alone,
as a matter of necessary implication. Although the evolution
of this principle by the courts of Ceylon, reaching its high water
mark in Liyanage v. The Queen,® has attracted much criticism from
academic circles,® Lord Diplock in Hinds v. The Queen s has more
recently gallantly championed the cause of upholding certain

1. Sir Dixon Owen on his appointment as Chief Justice of the High Court
of Australia in 1952, reported in ( 1952) Australian 1..]J., 3-5.

(1966} 68 N.L.R. 529 at p. 537.

Roscoe Pound, The Spirit of the Cominon Law (1921) p. 172.

(1965] 68 N.L.R. 265; [1966]1 1 All E.R. 650.

3. A, de Smith, “The Separation of Powers in, a New Dress’, {1966) 12
MeGill L. 7. 491: Garth Nettheim, ‘Legislative Interference with the
Judiciary’, (1966) 40 Australian Law Journal 221-231; S, A. de Smith in
(1966] Annual Survey of Commonwealth Law, 57-59.

6. [1976] 1 All E.R. 353.

HHCEE L
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consititutional doctrines which are said to be necessary ingredi-
ents of a “Westminster Model Constitution’:

[1]t is well established as a rule of construction applicable
to constitutional instruments under which this govern-
mental structure [namely, one based on the “West-
minster Model’] is adopted that the absence of express
words to that effect does not prevent the legislative, the
executive and the judicial powers of the new state being
excrcisable by the legislature, by the executive and by the
judicature respectively.”

In the performance of their duty as interpreters of the Con-
stitution, courts seek the assistance of a wide variety of well-
established rules of interpretation, as a matter of course. An
examination of the types of rules frequently adopted by Ceylon
Courts will be of much assistance in understanding the judicial
attitude towards the supremacy of Parliament and certain other
matiers of constitutional importance.

{i) Rules of Interpretation Followed in Ceylon Cases

One of the basic rules of interpretation which have been
followed by the Courts of Ceylon seems to be that constitutional
issues will be decided only if it is absolutely necessary to do so.?
Secondly the courts were inclined to presume the constitutionality
of an Act of Parliament until the contrary was proved.? It has
been recognized that, being general in nature, constitutional
provisions must be given a broad interpretation as against a
narrow interpretation.t0  Allied to this is the fundamental con-
sideration that a constitution must be interpreted in a generic
manner so that it applies to changing circumstances. 11 Alles, J.,
brings this idea forward very clearly in Peiris v. Perera.1?

The constitution was intended not only as 2 document
that was to be eflicacious in 1947 but was intended to
serve future gencrations of the subjecis of the country
under changing conditions. Law is never static and
must develop with changing times and it should be the

7. Ihid., al p. 359-60. i -

8. Podiappy v. The Assistant Commissioner of Agrarian Services (1970) 73 N.L.R.
225.

9. The Queen v. Livanage (1962) 64 N.L.R. 353, citing Federal Commissioner of
Taxation v. Munro (1926) 3§ C.L.R. 153 at 180: ‘Unless, thercfore, it
becomes clear bevond reasonable doubt that the legislation in question
transgresses the limits laid down by the organic law of the Constitution
it must be allowed to stand as the expression of the national will® (per
Isaacs; 1.).

10.  Peiris v. Perera (1968 71 N.L.R. 481 citing Mariin v. Hunters Lessees (1861)
1 Wheat 304, at 326.

11. Ihid., citing Maxswell, Interpretation of Starutes (10th ed.), p. 79.

12, fhid.
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endeavour of all persons interested in the progress of
the country to ensurc that changing legislation i3 always
in conformity with the provisions of the Constitution.
It 15 for this reason that Chief Justice Marshall in Cofens
v. Virginia[(1821) 6 Wheat., 264 at p. 387] remarked that
‘a constitution is framed for ages to come, and is designed
to approach immeortality as nearly as human institutions
can approach it’.13

Implicit in the above statement is the need for a constitution
to be interpreted as a living institution, so that it suits the ever-
changing needs of the society without becoming static and dated.
At the same time, in interpreting a Constitution reference must
necessarily be made to history and tradition. Tambiah, J.,
drew attention to this rule in Piyadasa v. The Bribery Commisstoner :1%

[A] Censtitution must be interpreted by attributing to its
words the meaning which they bore at the time of its
adoption and in view of the commonly accepted cannons
of construction, its history, early and long continued
practiges under it and relevent opinions of this court.
Lois Myers v, U, §. ([1926] 272 U.S. Rep. 160 at 238),

This observatlion was particularly relevant in the Ceylon context
since the type of constitutional developmeni in Ceylon was one
of gradual evolution.

The rules of interpretation stated above, which have been
followed by the courts of Ceylon, have, undoubtedly, been for-
mulated to ensure that courts will not without compelling reason
nullify laws enacted by the legislature which, as a basic principle
of democracy, is said to represent the will of the electorate. The
words of Isaacs, J., in Federal Conmmissioner of Taxation v. Munro,15
which have been repeated more than once in Ceylon, succinetly
declare the duty of the court:

It is always a serious and responsible duty to declare
invalid, regardless of consequences, what the national
Parliament, representing the whole people of Australia,
has considered necessary or desirable for the public
welfare,

Even in circumstances where a statute appeared to be inconsistent
with a constitutional provision, the courts acted on the principle
that whenever possible the objectionable clauses should be severed

13. Zhid., at p. 489,

14, (1962} 64 N.L.R. 385, at p. 390.

15. (1926} 38 C.L.R., 153, at p. 180.

16. See e.g. The Queen v. Liyanage (1962) 64 N.I.R. 313 at p. 355; Tuckers Ltd.
v, Ceplon Mercantile Union (1970) 73 N.L.R. 313, at p. 319; and Peiris v.
Perera (1968} 71 N.L.R. 481 at p. 490.
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from the innocuous ones, so that only the objectionable portions
of the statute were rendered nugatory. Sansoni, C.J., delivering
the judegment of the Supreme Court in Senadhira v. The Bribery
Commissionerl’ explained the duty of the court:

It is right that we should preserve as much of the will
of Parliament as possible; and so far as that will, as ex-
pressed in a statute, is not repugnant to the Constitution,
we should uphold those provisions which we consider
not to conflict with the Constitution.1®

Again, as H. N. G. Fernando, C.]., asserted in Ranasinghe v. The
Bribery Commissioner:

In examining an enactment with reference to any alleged
constitutional invalidity, a court must strive to reach a
conclusion which will render the will of the Legislature
effective, or as effective as possible.1?

This attitude of the courts—namely that of making the greatest
possible allowance, to respect the supremacy of the legislature,
as the circumstances permit—is clearly born out by the insistence
of the courts that an impugned Act must be viewed as a whole,?
This rule becomes all the more relevant when a statute, valid
upon its face, is alleged to be directed to achieving indirectly
something which the legislature has no power to perform directly.
Applying this rule to the Ceylon Parliamentary Elections {Amend-
ment) Act, No. 48 of 1949, and the Citizenship Act, No. 18 of 1948,
both the Supremc Coourt?! and the Privy Council?2 held that those
two Acts did not impose any disability on a particular community
which had not been imposed on other communities and, accord-
ingly, they were not inconsistent with section 29 (2) of the Ceylon
(Constitution) Order in Council, 1946.

If there was a legislative plan, the plan must be looked
at as a whole and when so looked at it is evident in their
Lordships’ opinion that the legislature did not intend to
prevent Indian Tamils from attaining citizenship provid-
ed that they were sufliciently connecied with the Island.23

On the other hand, in Liyanage v. The Queen?® the Privy Council
detected the existence of a legislative plan in viewing the Criminal

17. (1961) 63 N.L.R. 313.

18. lbid., at p. 321.

19. (1962) 64 N.L.R. 449 at 450, cited with approval in Peiris v. Perera
(1968) 71 N.L.R. 481 at p. 493.

20. See foot note 19 above

21. Mudanayake v. Sivagnanasunderam (1951) 53 N.L.R, 25.

22. Kodakan Piliai v. Mudanayake (1953) 54 N.L.R. 433.

23. Ibid., at p. 439,

24. (]965‘1 68 I\".T..R, 265; [1966] 1 All E.R. 650,
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Law (Special Provisions) Act,?® and declared it unconstitutional.

The idea of looking at the actual effect, or the pith and sub-
stance, of an impugned Act necessarily imports the need to examine,
and whenever possible give effect to, the policy behind such
enactment. Certain instances when courts drew heavily on
policy considerations have already been referred to in the con-
cluding part of the preceding chapter.’s Even when the con-
stitutionality of an Act was not in issue, courts have examined
the policy behind it so that the legislative intent could accurately
be fulfilled.?” In order to discern the policy background of a
legislative enactment, it has been judicially held permissible to
make reference to White Papers,% Commission Reports?? and
other matters which are extraneous to the legislation itself. To
what extent this principle was in conflict with ‘strict legalism’,
Weeramantry, J., left open in Tuckers Ltd. v. Ceplon Mercantile
Union.3 However, in the light of the judicial pronouncements
in favour of examining such documents to shed light on the real
legislative intent and policy, Weeramantry, J., firmly asserted that
‘it would be legitimate for a court to have regard to such matters’.3!

One thing is clear. The courts recognized that their duty was
to validate as much legislation as was reasonably possible under
whatever firmly established rules there were. The rationale for
such a course is not difficult to apprehend.

The high responsibility involved in the process and the
fallibility of human judgment combine to make the courts
entrusted with the duty of adjudicating upon questions
of constitutionality reluctant to refuse to give effect to
the expressed will of the legislature,®

(iif) The Judiciary as the Guardian of the Constitution
and of Liberty

While recognizing the need to prescrve the will of the legislature,
the judiciary was committed, at the same time, to another and
no less important cause, namely, the protection of the rights or
the citizen from undue encroachments cither by the legislature

25. Itid, at p. 284 (N.L.R.); 660 (All E.R.).

26. See swpra pp. 194-196.

27. Sec eg. Dias v. Peries (1950) 53 N.L.R.. 51 at p. 53; dndiris v. Wanasinghe
(1950] 52 N.L.R. 83, specially at p. 86; and Ceylon State Mortgage Bank v,
Fernando (1970) 74 N.L.R., 1.

28. Liyanage 2. The Queen (1965) 68 N.L.R. 265 at p. 273; [1966] 1 All E.R.
650 at p. 652.

29. Soulbury Commission Report was referred to in Kodakan Pillai v. Mudana-

yake (1953) 54 N.L.R. 433 at p. 438-39; Senadhira v. The Bribery Commissioner

(1961) 63 N.L.R. 313 at p. 371; and Tke Queen v. Liyanage (1962) 64,
N.L.R. 313 at p. 349.

30. (1970) 73 N.L.R. 313 at p. 330.

31, Ibid.
32. Wynes, Legislative, Executive and Fudicial Powers in Australia (5th ed.), at 80,
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or the executive. It is this commitment that explains the sternness
with which the judiciary safeguarded its independence free from
legislative and executive interferences. The words of Blackstone,
quoted more than once in the New Law Reports,® provide the
classic statement of this principle:

In this distinct and separate existence of the judicial
power, in a peculiar body of men, nominated indeed,
but not removable at pleasure, by the Crown, consists
one main preservative of the public liberty; which cannot
subsist long in any state, unless the administration or
common justice be in some degree separated both from
the legislative and also from the executive power.%

Broadly speaking, a constitution prescribes the limits within which
the executive and the legislature may operate. Transgressions
of such boundaries invariably conflict with the rights of the subject
which that constitution protects. Accordingly, being the inter-
preter of the Constitution, the judiciary is also entrusted with the
duty of upholding whatever rights which may reasonably be
attributed to the citizen. As was pointed out in The Bribery
Commissioner v. Ranasinghe3 ‘the court has a duty to see that the
Constitution is not infringed and to preserve it inviolate’.

Certain interesting aspects of the performance by the judiciary
of its interconnected roles as interpreter of the Constitution and
legislation, guardian of the Constitution, and ‘final bulwark's
of the liberty of individual deserve reference here.

Firstly, courts were willing on more than one occasion to over-
look technicalities in the interests of justice. In Moosajees v.
Fernandod the decision of the Supreme Court in Walker v. Fry®
was altered in order to bring that decision in line with the Privy
Council decision in Livanage v. The Queen.3® The Bench of five
Judges of the Supreme Court specially convened to decide Moosa-
Jees v. Fernando overruled the technical objections raised against
reagitating the issues in Walker v. Fry on the ground that the Privy
Council decision in Liyanage’s case, delivered after the decision in
Walker v. Fry, had materially altercd the legal position and that
it was necessary to bring the decisions of the Supreme Court in
line with the decisions of the highest court of Ceylon.

Instances when courts overlooked technical irregularities in the
interest of justice abound the Cevlon New Law Reports, in areas

33. Senadhira v. The Bribery Commissioner (1961) 63 N.L.R. 313 at p. 317.
Pivadasa v. The Bribery Commissioner {1962) 64 N.L.R. 385 at p. 389-90.

34. Blackstone’s Commentaries vol. 1 (7th cd.) at 269.

35. (1964} 66 N.L.R. 75 at p. 78. :

36. In re Agnes Nona (1951) 53 N.L.R. 106 at p. 112.

37. (1966) 68 N.L.R. 414.

38. (1965} 68 N.L.R, 73.

39. (1965) 68 N.L.R. 265; [1966] T All E.R. £50.
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“ not involving constitutional issues. Raju v. Jacod® i3 a fine

example. In that case a person who had been sentenced to a

cterm of one year’s rigorous imprisonment by the Magisirate

applied to the Supreme Court to revise that sentence. The
Supreme Court ordered the stay of the execution of the sentence
pending the hearing, and, after the hearing, concluded that the
sentence had been validly passed. Then there was a delay in
taking steps to execule the sentence of impriscnment. ‘The
accused pleaded in the instant case that time he had spent in
remand, from the time of the staying of the execution ordered
by the Supreme Court to his ultimate committal to the prison,
must be set ofl’ against his term of imprisonment. Statutory
provision existed for such a set-off in regard to a period of time
spent in respect of an appeal, but none in regard to any time spent
on a revision action. Weeramantry, J., held that in the absence
of a specific provision, a remedy must be provided by way of
drawing an analogy with the provisions relating to appeals:

I do not think that it would be correct to deny relief to
the applicant on the mere technicality that what came
before this court was a revision application and not an
appeal.®

Accordingly, the court remitted a period of time that the court
thought was called for by the facts.

The intitiative taken by Judges of the Supreme Court in con-
vening a judicial hearing without an application by the affected
parties is another interesting feature of the judicial role, In
Bandiya v. Rajapaksa®? the Chief Justice, who had read a newspaper
report of a District Court decision, detected that the decision
was untenable in law and called on the parties to show cause why
it should not be set aside, In the course of the judegment reversing
the incorrect decision, which related to an important aspect of
election law, the learned Chief Justice explained that he under-
took ‘the unusual course’ of initiating legal proceedings as the
case involved a maiter of ‘public importance’. We may recall
here that In re Agnes Nona—a case we have already examined in
detail ®—was also decided by a Supreme Court Judge on his own
motion, in the exercise of his statutory power to call and examine
the record of any case.

The manner in which the Supreme Court supervised and in-
structed the inferior coutts so that they conducted their proceedings
impartially and according to the well established traditions is
indicative of how conscious the Supreme Court was of the functions

40- (1968) 73 N.L.R. 517.

41. Ibid., at p. 519,
42. (1967) 69 N.L.R. 508.

43. Sece Supra pp. 149-152.
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and duties of courts, Although a thorough account of this aspect
falls outside a work of this nature, the following words of wisdom,
addressed to a magistrate in Narthupana Tea and Rubber Estates Lid.

v. Perera, at least, must be quoted:# d

Precisely because judicial power is unfettered, judicial
responsibility should be discharged with finer conscience
and humility than that of any other agency of Govern-
ment. e

How the courts went to great lengths to ensure that administr-
ative officers whose decisions materially aflected the rights of the
suhject, but who did not come within the definition of a ‘judicial
officer’, performed their functions in keeping with justice and
fairness 1s another aspect of the judicial role which cannot be
discussed in detail here. However, the discussion of arbitration
under the Co-operative Societies Ordinance in Chapter 6 provides
ample evidence of this judicial attitude.*s Moreover, there is
already a rich literature on this aspect.

Discharging its duty as guardian of the citizen’s rights, the
Supreme Court rightly assumed that it was its inescapable duty
to ensure that the police did net encroach upon such rights,
Allied to this in a broad sense is the manner in which the juc]iciary
assumed supervision over the functioning of the Attorney-General’s
Department in matters affecting legally protected rights of the
_subject. This kind of supervision—supervision in a very gencral
and broad sense —was all the more important because the Con-
stitution of Ceylon did not contain a Bill of Fundamental Rights,
unlike the more recent constitutions on the Westminster Model.%?

In The Queen v. Granaseeha There and Others,*® a case where the
court was concerned with the propriety of the recording of state-
ments, under section 134 of the Criminal Procedure Code, by a
magistrate, the three Judges of the Supreme Court who presided
at the Trial-at-Bar made certain observations, by way of obifer
dictum, in regard to the detention under the Emergency Regula-
tions of certain accused persons without serving on them the
detention orders. Three accused persons had been arrested
without a warrant and the fourth had been arrested by a police
officer armed with a warrant, which, however, had not been
served on the arrested person, nor was he informed of the existence
of the warrant, The Supreme Court observed that since the
accused persons had not committed an offence for which they
could be arrested without a warrant under the Criminal Procedure

44. (1962} 66 N.L.R. 135, at p. 138.

45, See supra pp- 124-127.

46. Secec generally, J. A. L. Cooray Constitutional and Adminisirative Law of Sri
Lanka (1973), Cap. 19: G. L. Peiris, Essaps on Adminstrative Law (1980},

47. See Hinds v. The Queen [1976] 1 All E.R. 353, at p. 360.

48. (1968) 73 N.L.R. 154.
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Code, their arrest and detention was illegal inasmuch as detention
orders had not been served on them, and that the service of
detention orders some time after their arrest did not legalise their
detention until the orders were served on them. Although this
illegality ‘did not have a significant bearing’ on the issue before
it,# the Supreme Court expressed its considered opinion on this
matter:

The liberty of the subject is a sacred right that courts of
law have to safeguard and the lcast that a police officer
who interferes with that right can do is to inform a person
arrested of the reason therefor and no court should
countenance a police officer acling in contravention of
that requirement.’®

The Supreme Court which examined, in determining whether
the confessions in issue had been made voluntarily, the manner
in which the police had conducted its investigations and interroga-
tions, disapproved strongly of certain methods of interrogation
adopted by police officers.

Seneviratne v. The Attorney-General®l is also relevant here. Examin-
ing an application to quash a finding made by a Magisirate at the
conclusion of an inquest into the death of a person which occurred
during a police interrogation, the Supreme Court disapproved
of certain methods ‘which our police are not unknown to use in
the course of their investigations’.$? Tennekoon, J., thought it
highly improper for the Attorney-General’s Depariment to have
provided a Crown Counsel to look after the interests of the police
at the inquiry into the death:

It is hardly necessary to add that the Attorney-General’s
Department {and its members) should avoid, at the early
stages of any death in unusual circumstances, allying
itself with any persons who are interested in establishing
a particular cause of death: this can only lead to stultify-
ing that department, much to the public disadvantage,
in the performance of any duties that may arise for it
under the Criminal Procedure Code in relation to that
death. If a police officer or group of police officers wish
to have their interests watched atan inquest they should
retain private counsel for that purpose.®

From the above observations, which siress the necessity for the
Attorney-General’s Department to maintain impartiality so as
to win public confidence, we may now proceed to look at the

49. Ibid., at p. 171.

50. fbid., at p. 170.

S1. (1968) 71 N.L.R. 439.
52. [Ihid., at p. 449,

53. Ibid., at pp. 449-50.
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order of the Supreme Court-at-Bar in The Queen v. Abepsinghe,5t

- a case involving the power of the Attorney-General to withdraw
a conditional pardon he had previouslyv granted. The two
defendants were among those who were suspected of conspiring
to stage an unsuccessful coup d’etat in 1962 and had turned
witnesses for the State in the Trial-at-Bar following the alleged
coup attempt.® FEach of them was granted on becoming a
State witness a pardon by the Atlorncy-General ‘on the condition
of his making a full and true disclosure of the whole of the circum-
stances within his knowledge relative to that offence and to every
other person concerned whether as principal or abettor in the
commission thereof*%

Later, the Attorney-General exhibited an information in the
Supreme Court charging the two defendants, who in his opinion
had violated the condition attached to the pardon, with offences
identical to those appearing in the information filed against the
twenty four defendents in Liyanage’s case. At their Trial-at-Bar
it was argued, inter alia, that the Attorney-General did not have
an unfettered and non-reviewable discretion in determining
whether the grantee of a conditional pardon had failed to fulfil
‘the condition attached to it. The argument went that a condi-
tional pardon could be withdrawn by the Attorney-General only
when upon a reference made to the Supreme Court it determines
that there has been a breach of the condition,

The Supreme Court pointed out that there was no express
provision which authorized the Attorney-General to launch on
a prosecution in the event of a breach of the condition attached
to a pardon tendered by him. Nor was there a provision which
stated whether the correctness of the Attorney-General’s decision
was justiciable. TFurther there existed no known instance of the
Atiorney-General prosecuting a person for such a breach., Rea-
soning, therefore, from first principles, the Supreme Court
agreed that

in the absence of any specific provision to the contrary,
a court should decide whether there has been a failure by
the person pardoned to keep his undertaking, if the two
partics are at issue as to whether there has been a breach
by one party er not.5”

Although the determination of the Attorney-General was justici-
able, as the Supreme Court held, his authority to prosecute a
person who, in his opinion, had committed a breach of the condi-
tion was not dependent on a judicial decision preceding such
prosecution. Whether thc Attorney- Gcncra] had sufficient reason

“54. (1965) 68 N.L.R. 386.
© 55. BSee supra pp. 138-150, ;

56. Criminal Law {Special Provision) Act, No. 1 of 1962, Section 11{1}.

57. (1965 68 N.I.R. 386 at p. 390,
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to make the determination adverse to the pardoned person could
properly be decided as a preliminary issue by the court before
which such person is ultimately prosecuted. :

_The Supreme Court had no hesitation in rejecting the argument
advanced on behalf of the State that the power of the Attorney-
General to tender a conditional pardon, in fact, was in the nature
of a prerogative power and, thus, beyond review by a court of law.
Having observed that, unlike the power of the Governor-General
to grant a pardon which he exercised by virtue of the prerogative
powers of the Crown, the powers of the Attorney-General were
purely statutory, the Supreme Court expressed the following
sentiment:

The courts are the watchdog of the liberty of the subject
and have ever to be vigilant against any arbitrary or pre-
tended use of prerogative powers and should be slow to
accept any implied powers resting on the prerogative or
anything in the nature of a prerogative.5

In this case the Supreme Court expressed its reluctance to
extend judicial immunity to any acts of the Attorney-General,
except those which, by express statutory provision or long establish-
ed tradition, were beyond judicial scrutiny.® This restrictive
interpretation of the Attorney-General’s powers inevitably resulted,
at the other end of the spectrum, in enhancing the freedom of the
subject. i

Our discussion has so far brought out, through a perusal of case
law, whether or not involving constitutional issues, certain patterns
of judicial behaviour during the period under review. To
summarize them: the courts were faced with two equally im-
portant, and not too infrequenily conflicting, values, namely
that of giving effect to the legislative intent and that of protecting
the rights of the subject as enshrined in the Constitution. In
order to reconcile these two interests or to prefer one of them the
courts acted in disregard of technical irregularities, paid due
attention to policy behind legislation and initiated judicial pro-
ceedings on their own motion. In order io protect the frecedoms
of the subject to the greatest possible extent, especially in the
absence of a bill of fundamental rights, the Supreme Court was
ever vigilant to ensure that inferior courts did not depart from
treasured traditions of the judiciary, that administrative officers
observed certain minimum standards when their decisions affected
human rights and that government agencies, such as the Attorney-
General and members of his department and the police, carried
out their duties and exercised their powers so as not to conflict
with the basic rights that are enjoyed by the subject in a demo-
cratic sociely,

58. Ibid., atp. 392,
59, [fhid., at pp. 390-91.
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There now remain to be discussed certain difficulties that arose
as a result of the exercise of the power of judicial review of the
constitutionality of legislation. This discussion will lead to the
conclusion that the Republican Constitution of Sri Lanka, 1972,
was enacted mainly to redeem the supremacy of the legjs,lalurc
from what has in America been called ‘judical supremacy’.89

(iti) Difficulties Connected with Judicial Review

In the absence of a constitutional provision vesting the power
of judicial review of legislation in a particular court, the power
came to be used not only by the Supreme Court but also by the
District Court,f! and even by adminisirative officers.62 If the
refusal by administrative officers to give effect to statutory provi-
sions on the ground of their unconstitutionality became common
practice, government acitvities could have been subjected to
undue delay if not rendered ineffective. Fortunately, perhaps,
the only instance where an administrative officer g0 acted secms
to have been that mentioned in Mudanayake v. Sivagnanasunderam.

An inevitable consequence of the assumption of the power of
judicial review by the courts was the introduction of an clement
of uncertainty into the laws of Cevlon. The outsianding example
1s provided by the Official Language Act, No. 33 of 1956. In
The Attorney-General v. Kodeeswaran®®: the Supreme Court was
called upon to examine the validity of the decision of the District
Court 8 that the Official Language Act was inconsistent with
section 29 (2) of the Ceylon (Constitution) Order in Council,
1946. Disposing of the case on the ground that a public servant
had no right to sue the Crown for the payment of arrears of salary,
the Supreme Court did not consider it necessary to pronounce
its opinion on the constitutional issue. When the case came
before the Privy Council, it reversed the decision of the Supreme
Court on the availability of an action against the Crown in the
particular circumstances and sent the case back to the Supreme
Court so that full argument could be heard on the validity or
otherwise of the impugned Act. Until the Supreme Court had
the first opportunity of hearing arguments on the constitutional
issue the Privy Council was not willing to give a ruling on it.

Meanwhile the United Front under the leadership of Mrs.
Bandaranaike, which returned to power with a clear two-thirds
majority in the House of Representatives, took measures to imple-
ment one of its election pledges, by setiing up a Constituent
Assembly to draft and adopt a new Constitution, which among’

60. See Bickel, The Least Dangerous Branch, (1962}, specially at pp. 16-17.

61. As in Kodeeswaran v. The Attorney General D.C. Colombo 1026/Z.

62. );.: by a revising officer in Mudanayake v. Srtragmmmndemm (1951) 53
N.LLR. 25,

63. (1967) 70 N.L.R. 121.

64. D. C. Colombo 1026/Z.
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other things, would protect legislation from judicial review. These
events naturally had the effect of delaying a further decision of
the Supreme Court in Kodeeswaran’s case which, as was widely
believed, would uphold the decision of the District Court. The
unsatisfactory nature of this state of affairs was adverted to by the
then Minister of Constitutional Affairs, Dr. Colvin R. de Silva:

Fifteen years after [its enactment in 1956] the position
is that the Official Language Act is under challenge in
the Courts, the only judgment by any competent Court
in the matter being the judgment of the District Court
that the Official Language Act is invalid, and in the
meantime, quite rightly, the Government of Ceylon con-
tinues to apply the Official Language Act, for the matter
is on appeal and therefore the decision is not binding
on the Crown. .. If we have [the power of judicial
review of legislation], if the Courts do declare this law
-invalid . . . the chief work from 1956 will be undone. You J
will have to restore the egg from the omelette into which
. 1t 'was beaten and cooked.55 :

Uncertainty of law resulting from the exercise of the power of
judicial review generates confusion in its most acute form when’
over a period of time judicial opinion itself becomes divided with’
regard to the constitutionality of a particular legislative enactment.
Although a strict adherence to stare decisis would, in theory,
militate against such inconsistent decisions, experience has shown
how frequently courts arrive at conclusions clearly contrary to
previous authority by resorting to the devices of overruling, dis-
tinguishing and refusal to follow, i

An interesting argument was advanced before the Supreme
Court in Perera v. Peiris.656 There it was argued that a previous
decision of the Supreme Court holding a particular statutory
provision to be unconstitutional should not be reviewed by the
Supreme Court to test its correctness. The acceptance of this
argument, which, however, was not supported by any authority,
would have had the effect of attributing certainty to a decision
of the highest court of original jurisdiction in Ceylon on a matter
of the constitutional validity of a statute by ensuring that such
decision would not thereafter be departed from. (If this argument
were sound, it would have been possible to apply this rule in
regard to Privy Council decisions; i.e. the Privy Council would
in all circumstances be bound by its previous decisions on matters
concerning the constitutionality of a statute).

The Supreme Court, however, did not think that the argument
was tenable, at all, in law:

65. Constituent Assembly Debates, Vol. 1, 2833-4.
66. (1969) 72 N.L.R. 217.
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[That argument] 1s eontrary to the attitude of the United
States Supreme Court, which on several occasions depart-
ed from precedent in order to uphold the validity of
statutes. It implies that this court must stubbornly
adhere to previous error, even if the rule of stare decisis
does not prevent review of a former decision. If accepted,
the proposition will tend to place the judiciary in a
position of obstructive opposition to the Legislature,
which is not the position which the judiciary in my under-
standing occupies under our Constitution.s?

Aside from the difficulties that might arise as a result of the
uncertainty of law, which undoubtedly is an inherent character-
istic of judicial review of legislation, a number of other difficulties
were experienced in Ceylon. One of them arose from the need
to make legislative or administrative adjustments in order to bring
the law in conformity with a judicial decision declaring some
constitutional provision ultra vires. The discussion under the sub-
heading The Tuckers Situation, contained in the last chapter,
provides the most vivid example of this. There the Parliament
had to enact a law (i) nullifying certain judicial decisions, (ii)
extending the law stated in a Privy Council decision to a number
of Supreme Court decisions which were res adjudicatae, (iii) revoking
an administrative regulation which proved untenable in the light
of the Privy Council decision and (iv) legalizing certain appoint-
ments made under the authority of the revoked regulation prior
to the enactment of the statute,

When a statutory provision was declared unconstitutional
by the courts, Parliament could, in order to ensure the uninter-
rupted operation of the statute, either pass such statutory provision
as a constitutional amendment or remove the inconsistency by
altering or repealing the objectionable provision with a simple
majority. Generally, it was not without a long delay that the
legislature intervened to put things right. The interval between
the judicial decision and the legislative enactment formed the
basis of certain interesting, though unsuccessful, arguments.

Karunaratne v. The Queent® provides a telling example. There
the accused had allegedly committed a bribery offence in 1960
when Bribery Tribunals were in operation. In response to the
decisions of the Supreme Court as approved by the Privy Council
that members of Bribery Tribunals had not been validly appointed,
Parliament passed a law in 1965 transfering the jurisdiction
conferred on Bribery Tribunals back to the District Court. ‘When
the accused was prosecuted before the District Court after the
passage of the Bribery (Amendment) Act, No. 2 of 1963, he took
objection to the jurisdiction of the court on two accounts.

67. Ibid., at pp. 222- 23 perH N. G. Fernando, C.J.
68. I9?3) 76 N.L.R.
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First, he argued that an offence consists of two indispensable
elements namely, (a) an act or omission punishable (b) with a
certain penalty, It was argued that, since the amending Act
enhanced the punishment that might he imposed on an accused for
an offence which previously attracted a lesser punishment, what
obtained under the amendig Act was a new offence. Without
any hesitation, the Supreme Court rejected this argument, re-
collecting that at the time when capital punishment, had been
temporarily suspended the offence of murder did not become a
lesser or different offence.$¢ Thus, even after the enactment of the
amending Act, the accused stood charged with the same offence
that he might have been charged with at the time of its com-
mission,

Further advancing on his first argument the accused contended
that a particular act or omission constituted an offence only when,
at the time of its commission, there existed machinery to enforce
the prescribed punishment. Since, from the time of creating
Bribery Tribunals in 1958 there was not such machinery (the
Bribery Tribunals with exclusive jurisdiction having been declared
invalidly constituted) the act for which the accused stood charged
could not be regarded as an offence. This argument too did not
convince the Supreme Court. As T. S. Fernando, J., had
observed in Karunaratne v. The Queen,™ a previous case where the
identical arguments had been raised unsuccessfully:

By an offence is meant an act or omission made punish-
able by law. This much is the substantive part of the
law and must not be confused with its procedural part.
That the machinery devised for trial and punishment
is illegal, unconstitutional or otherwise defective cannot
have the effect of rendering such act or omission not an
offence.”

The above decision received the unreserved approbation of the
Divisional Bench of three Judges of the Supreme Court in
Karunaratne v. The Queen, where G. P. A. de Silva, J., added the
following explanation:

The provision that offences were to be tried before a
tribunal could well have been implemented if the tribunal
was appointed by the proper authority in terms of the
Constitution. There was therefore in law a Court or
Tribunal which could validly take cognizance of the
offence of Bribery if only it had been properly appointed.
In the circumstances, even if the counsel’s premise was

69. Ibid., atp. 122.
70. {1966) 69 N.L.R. 10.
71. Ibid., at p. 14.
72. (1973} 76 N.L.R. 12i.
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sound that there would be no offence without a tribunal
to try it, the answer to that is that there was a tribunal
although the mode of appointment was misconceived.?

The arguments raised before the Supreme Court in the two
cases appearing under the same title Karunaratne v. The Queent
did not add a real difficulty to those already emanating from
Judicial review, merely because they were rejected by the court,
If such arguments had become acceptable to the courts at a later
time the picture would have certainly been different.

Another, but somewhat similar, problem arose in Iimail v.
Muthu Maraliya,™ There the defendant-appellant, against whom
the magistrate had made an order for maintenance in favour of
the applicant-respondent, contended in appeal before the Supreme
Court that the order was a nullity because the Magistrate had no
Jurisdiction in view of section 48 of the Marriage and Divorce
(Muslim) Act, No. 13 of 1951, which was to the following effect:

Sec. 48. Subject to any special provision in that behalf
contained in this Act, the jurisdiction exercisable by a
Quazi under section 47 shall be exclusive and any matter
falling within that jurisdiction shall hot be tried or
inquired into by any other Court or tribunal whatsoever.

The Supreme Court observed that the matter in dispute betweén
the parties, namely, a claim for maintenance, fell within section
47 (1) (b) and that section 48, which conferred exclusive jurisdic-
tion in respect of matters falling within section 47 on Quazis,
was entirely valid before law. However, as had been held in
Jatlabdeen v, Daning Umma," the provision relating to the manner
of the appointment of Quazis was unconstitutional.

The mere fact that the appointment of any particular
quazi is void does not invalidate the jurisdiction con-
ferred by our Legislature upon the office of Quazi created
by it and upon the valid creation of the exclusive jurisdic-
tion given in certain matters. That question of exclusive
Jjurisdiction has nothing to do with the validity of any
particular appointment.??

Accordingly, the Supreme Court held that the order made by
the magistrate was a nullity inasmuch as the subject matter of
the order fell within the exclusive jurisdiction of the quazis.
The resulting position was that, until the legislature intervened
to regularize the method of appointing quazis there was, in effect,

73. Ibid., at pp. 123-24.

74. (1966) 69 N.L.R. 10; (1973) 76 N.L.R. 12L.
75. (1963) 65 N.L.R. 431.

76. {1962) 64 N.L.R. 419.

77. (1963) 65 N.L.R. 431 at p. 432.
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no tribunal which could inquire into matters which were reserved
exclusively for the determination of quazis.

‘This unsatisfactory state of affairs was brought to an end in
1965, three years after the decision in Failabdeen v. Danina Ummna,
with the passage of Act No. | of 1963, which vested in the Judicial
Service Commission the power of appointing quazis, who were
held to be judicial officers in Failabdeen v. Danina Umma.

Ismail v. Muthu Maraliya clearly indicates that the ¢xercise by
the courts of the power of judicial review resulted in disadvantages
also to individuals, as it did to Parliament, such as in relation to
the Official Language Act. Inasmuch as judicial review has its
inescapable disadvantages, it also served the worthy cause of being
the most significant method by which the courts safeguarded the
liberty of the subject. The inevitable question is: did the dis-
advantages outweigh the merits of judicial review?

It is only in respect of the independence of judiciary that the
courts of Ceylon used its power of judicial review to nullify statutes.
These cases, although they undermined the wishes of the legislature
to the extent that certain statutory provisions were declared
invalid, did in fact seek to ensure that a fair and impartial mode
of settling disputes and of administering criminal, as well as civil,
Justice was available to the ordinary citizen. This no doubt is a
salutary object to those who wish to see the powers of the legislature
and the exccutive curbed in order to uphold what are often
referred to as fundamental or inalicnable rights of the subject.

It could, however, be argued, as was in fact done by those who
favourcd the enactment of a new Constitution in 1972, that the
conferment of the power of judicial review on the courts was to
create a third Chamber, to replace the supremacy of Parliament
with judicial supremacy. These arguments were fortified by
reference to the case law relating to the official Language Act,
as we have already noted. Moreover, there was no guarantee
that the courts would not venture to render nugatory important
social legislation, So, at last, in 1972 the courts were expressly
denied the power to declare invalid any law that had been passed
by thelegislature. ‘T'hiswas a significant feature of the Republican
Constitution, 1972, and one which has not been abandoned with
the adoption of the Presidential Constitution of the Democratic
Socialist Republic of Sri Lanka, 1978.
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CHAPTER 10

THE REPUBLICAN CONSTITUTION OF 1972:
A COMPLETE SEVERANCE FROM THE PAST?

In the Svi Lanka Press Council Bill decision, the Cloustitutional
Court stated that the Constitution of Sri Lanka, 1972, involved a
complete severance from the past or from any preceding con-
stitution.!  As the Minister of Constitutional Affairs was quoted
to have said in an interview he gave to the press;

This is not a matter of tinkering with some Constitution.
Nor is it a matter of constructing a new superstructure
on an existing foundation. We are engaged in the task
of laying a new foundation for a new building which the
people of this country will occupy.?

In this chapter an attempt will be made to find out to what
extent the then existing Constitution underwent change. It will
be shown that as to its method of creation the Constitution was
undoubtedly autochthonous. After a brief discussion of the
major features of the Constitution we will discuss the extent to
which it can be regarded as an autochthonous constitution in sub-
stance.

{1) An Autochthomnous Constitution

Justice will not be done if reference is not made to what Wheare
had to say about ‘autochthony’.

For some members of the Commonwealth it is not enough

to be able to say that they enjoy a system of government
which {s in ne way subordinate to the government of the
United Kingdom. They wish to be able to say that
their Constitution has the force of law and, if necessary,

of supreme law within their territory through its own
native authorily and not because it was enacted or
authorized by the law making authorities of the United
Kingdom: that is, so to speak ‘home-grown’, sprung from
their native soil, and not imported from the United King-
dom. They assert not the principle of autonomy only:
they assert also a principle of something stronger, of
self-sufficiency, of constitutional autarky or, to use a less
gg;:':iam of the Constitutional Court of Sti Lanka, Vol. 1 (1973), p. 5.

il

Wheare, K. C., The Constitutional Structure of the Commonwealth, (1960,
Clarendon Press, Oxford) at p. 89. See for the origin and meaning of

‘autochthony’, V. O. Achimu, Autochthony: An Aspect of Constitutionalism
in Certain African Countries (London, Ph.D., 1972).

SRl
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familiar but accurate word, a principle of constitutional
autochthony, of being Constitutionally rooted in their
own native soil.

The foregoing, and oft-quoted, words of K. C. Wheare are
self-explanatory and need no further comment here. We may
now examine whether the Republican Constitution of Sri Lanka
was an autochthonous Constitution in relation to the method of
its adoption.

We seek your mandate to permit the members of Parlia-
ment you elect to function simultaneously as a Constitu-
ent Assembly to draft, adopt and operate a new Con-
stitution. This Constitution will declare Ceylon to be
a free, sovereign and independent Republic pledged to
realize the objectives of a socialist democracy ; and itwill
also secure fundamental rights and freedoms to all
citizens.

The foregoing clause contained in the election manifesto of the
United Front led by Mrs. Sirimavo Bandaranaike, which won 115
out of 151 seats at the general clection of May 27, 1970, holds
the key to the legal and political source of the Constitution of the
Republic of 5ri Lanka, 1972.

. Pursuant to the mandate sought from the electorate and the
election pledge given by the United Front to enact a new Con-
stitution, the Prime Minister, Mrs. Sirimavo Bandaranaike,
extended an invitation to all the 157 memberst of the House of
Representatives to participate in a meeting of the Members of
Parliament at the Navarangahalas on July 19, 1970, in order
to function as a Constituent Assembly in the exercise of the clear
mandate given by the people by democratically casting their vote.
At this meeting Mrs. Bandaranaike explained why the meeting
was convened outside the House of Representatives:®

We have met here in this hall to emphasize the fact that
this is a meeting of the Members of the House of Re-
presentatives as representatives of the people ol Sri
Lanka, but not a mecting of the House of Represent-
atives. We have adopted this course to underline the
fact that both the Constituent Assembly which we have
met to establish, and the Constitution which the Con-

4. The communication is dated July 11, 1970, The House of Represent-
atives consisted of 151 clected members and 6 members appointed by the
Governor-General.  (See Chapter 4).

5. This is an Auditorium cum Concert Hall.

6. The proceedings of a meeting of the Members of the House of Represent-

" atives at the Navarangahala, Royal Junior School, Colombo, on the
19th day of july, 1970, at 11 a.1n. and continued in the House of Represent-
atives at 3 p.m.
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stituent Assembly will draft, enact and establish, will
derive their authority from the people of Sti Lanka and
not from the power and authority assumed and cxercised
by the British Crown and Parliament in establishing
the present Constitution they gave us.d

At this meecting, the Prime Minister moved the resolution to
sel up the Constituent Assembly, which motion was carried
unanimously on July 21, 1970.8

The Constituent Assembly as a matter of priority debated,
and on August 11, 1970, unanimously adopted, the Standing
Orders of the Constituent Assembly.® Acting under Sianding
Order No. 1, the President of the Assemblyl® nominated 15
members, including the Prime Minister and the Minister of
‘Constitutional Affairs, after consulting the Prime Minister, to
serve on the Steering and Subjects Committee. This committee
was entrusted with the serious task of preparing the basic resolu-
tions. On January 17, 1971, the Minister of Constitutional
Affairs placed before the Committee the draft basic resolutionsit
‘which were subsequently adopted by the Committee. The delay
in submitting the draft, the Minister explained, was mainly due
to the fact that the opportunity had to be made available to the
‘public to voice their opinions which then received the careful
consideration of the Committee.1?

_ On March 14, 1971, commenced the debate in the Constitutent
Assembly on the Basic Resolutions adopted by the Steering and
Subjects Committee. The Constituent Assembly completed
its debate on the Basic Resolutions on July 10, 1971. The
Minister of Constitutional Affairs explained on that day that the
next stage was the preparation of the first draft of the Constitution.
The Steering and Subjects Committee would finalize that draft
to be in accordance with the basic principles the constituent
Assembly had adopted. The draft would then be placed before
the Constituent Assembly.3s 1If it be resolved by the National
State Assembly that the draft was in accordance with the Basic

7. The Senate, the Upper House of Parliament, had not bheen officially
informed of the mecting at Navarangahala since it was not a meeting of
the House of Representatives. See Senate Official Report, August 3,
1970.

8. Ibid., July 21, 1970 columnn 508.

9. Constituent Assembly: Official Report, Volume 1 No. 2, August 11.
1970, at column 133. - :

10.  The Speaker of the Housc of Representative was elected unanimously as
the President of the Constituent Assembly on July 19, 1970.

11. The Minister so placed the draft at the request of the Clommittee to
prepate and place before it such a draft. See Constituent Assembly
Official Report, Vol, 1, No. 8, 22.1.1971, col. 162.

12. Ihid., at columns 162-3.

13. Constituent Assembly: Official Report, Vol. 1, No. 35, Ccl. 2995, Ses
also the Standing Orders of the Constituent Assembly.
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Resolutions adopted by it, it would divide itself into a number
of committees.

Each such Committee would examine a particular part of the
Constitution. Committees were also required at this stage to
recelve written memoranda and oral evidence from the public.
Then the draft Constitution would be finalized by the Steering:
and Subjects Committee on the lines suggested by the Com-
mittees, This draft would be open to a clause by clause examina-
tion, then, by the Constituent Assembly.14

The draft Constitution, which had been prepared by the
Minister of Constitutional Aflairs at the invitation of the Steering
and Subjects Committee, and later approved by it, was presented
before the Constituent Assembly on December 29, 1971. This
draft was approved unanimously to be in accordance with the
Basic Resolutions on January 3, 1972. On the same day the
Constituent Assembly agreed to the motion put by the Minister
of Constitutional Affairs that the Assembly be divided up into
eleven committees, each to consider that part of the Draft Con-
stitution which would be assigned to it in the motion.)s Each
Committee considered the part assigned to it and prepared its
report with or without amendments. The eleven committee
reports were then forwarded to the Steering and Subjects Com-
mittee. These reports and certain recommendations of the
Minister of Constitutional Aflairs were considered by the Steering
and Subjects Committee which approved the Draft Constitution
in a revised form. On May 8, 1972, the revised draft was placed
before the Constituent Assembly sitting as a committes of the
whole Assembly for it to be examined clause by clause. The
Constituent Assembly agreed by a majority of 119 to 16 that the
Draft Constitution as discussed in the Assembly sitting as a whole
be adopted ‘as the Constitution of the Free Sovereign and Indepen-
dent People of Sri Lanka’. On the same day the members of the
Constitutent Assembly met at the Navarangahala where the
President of the Constituent Assembly certified that the Constitu-
tion had been adopted and enacted by the Constituent Assembly.

Having, thus, briefly examined the events leading up to the
adoption of the Constitution of the Republic of Sri Lanka,
1972, in chronological order, it is fair to conclude that the drafting
of that Constitution was the outcome of serious and thorough
deliberation. Moreover, the various acts done, from the seeking
of the clectoral mandate through to the final certification of the
Constitution, were all performed in such a manner so as to declare
unambiguously that the proposed Constitution would not derive
its authority under the then existing Soulbury Constitution. In

“14. Ibid., col. 2695-7. See also Standing Orders of the Constituent Assembg.
15, See for the names of the M.P.s who constituted cach of the 11 Committees
Constituent Assembly: Official Report, Vel 2, No. 3.
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fact the Constitution begins with this assertion of its autoch-
thonous origin: :

We the people of Sri Lanka being resolved in the exercise
of our freedom and independence as a nation to give to
ourselvesa constitution . . . which will become the funda-
mental law of Sri Lanka depriving its power and autho-
rity solely from the peopledo . . . acting through the Con-
stituent Asscmbly established by us hereby adopt
enact and give to ourselves this Constitution.1s

It is useful to examine briefly, at this stage, why an attempt was
not made to bring about the constitutional innovations acting
under the provisions of the Ceylon (Constitution) Order in
council, 1946. In the first place, there existed certain doubts as
to whether Parliament of Ceylon was competent to alter section
29 (2) of the Soulbury Constitution, which protected minority
rights. 17 It could have however, been possible to request the
United Kiugdom Parliament to enact a new Constitution for
Ceylon, since under section 1(1) of the Ceylon Independence Act,
1947 the Parliament of the United Kingdom retained the power
to legislate for Ceylon at her request and with her cousent. 18
This alternative, however, did not prove readily acceptable. As
Mr. Jaya Pathirana, M. P., (who was later appointed a Judge of
the Supreme Court and a member of the Constitutional Court)
said in 1962: ‘we can give this consent, but I think it will be
derogatory to our sense of independence’.1?

Mrs. Bandaranaike said at the meeting of the Members of
Parliament convened by her to adopt the resolution to establish
a Constituent Assembly.

Our people have clearly expressed their desire to have a
Constitution of their own making, of which, as a self-
respecting mnation, they can be proud—a Constitution
which will reflect their highest aspirations and help to
ensurc the well being and happiness of futurc generations.20

16. See further on the making of the Republican Constitution: J. A. L.
Cooray, Constitutional and Administrative Law of Sri Lanka (1973) Chapter 3;
L. J. M. Cooray Peflections, Chapter 9; and John Kirkwood, ‘Constitutioal
Change in Sri Lanka: a peaceful Revolution’, Lawaesia Vol. 3, No. 1
(April 1972), p. 194

17. Sec supra Chapter 4, Part (2), specially at p. 67

1§. Section 1 (1) of the Ceylon Independence Act, 1947: ‘No Act of the
Parliament of the United Kingdom passed on or after the appointed
day (February 4, 1948) shall extend, or be deemed 1o extend, to Ceylon
as part of the law of Ceylen, unless it is expressly declared n that Act
that Cevlon has requested, and consented to, the enactment [thereot™.

19. The Parliementary Debales (Hansard), March 9, 1962, col 5132,

20. Quoted by the Constitutional Court in the S¥i Lanka Press Council Bill
Decision’. Decisions of the Constitutional Court of Sri Lanka Vol. 1(1973)
p. 5.
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Belore we proceed to examine the salient features of the Re-
publican Constitution of Sri Lanka, 1972, we may briefly look:
at why the then existing Constitution did not prove acceptable
to the United Front led by Mrs. Bandaranaike. ~As Peter Keune-
man, a Minister of the United Front government, observed, the
Independence Constitution, which had been imposed on the
people of Ceylon, sought to prolect vested interests and to per-
petuate the status quo. It not only limited the Sovereignty of
Parliament but also acted as a brake on progressive development,
The bureaucratic administrative structure then existing was
another evil that had to be swept away. Mr. Keuneman said
that the country needed ‘a Constitution that will be an accelerator
and not a brake on progressive development’, and he added this
reminder: -

Let us be quite clear in our minds about this question
of the independence of the judiciary. It does not and
cannot deprive the legislature of its rightful supremacy
in the constitutional order of things.2!

We may now examine how and to what extent these views found
expression in the Constitution of Sri Lanka, 1972,

(2) The Salient Features of the Constitution of the
Republic of Sri Lanka 1972

The Republican Constitution of 1972 did not abandon al-
together the system of Parliamentary democracy which had
first been introduced in 1946. The major institutions of govern-
ment then in existence were adapted with necessary modifications
to suit the new constitutional structure. The Parliament, which.
as introduced in 1946 consisted of the two Houses of Parliament and
the Queen,?? was replaced with the National State Assembly as
the new Legislature of Sri Lanka. The President, Head of State,
took the plage of the former Governor-General, who was the
Oueen’s representative in Ceylon. Together with the Cabinet
of Ministers, the President exercised the executive powers. The
President, however, did not have any part in the legislative
process, as will be secen later. Ag regards the judiciary and the
public service, provision was madec in such a manner that the
legislature and the executive had more control over the members
belonging to these two bodies. If the major institutions of the
constitutional systemin existence were not materially allered, the
question arises as to the nature of the major changes brought
about by the Republican Constitution of Sri Lanka, 1972. To

21. The procesdings of a meeting of the Members of the ITouse of Represent-
atives at the Navarangahala, Royal Junior School, Colonbo, on the 19th
day of July, 1970, at 11 a.m. and continued in the House of Representatives
at 3 p.m, July 21, 1970. Columns 385-390.

Ceylon {Constitution) Order in Council, 1946. Sec. 7.

b2
T
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answer that question it iy necessary to examine the provisions
relating to the constitutional principles which constituted the
foundation of the Constitution, followed by an examination of the
‘composition, powers and functions of the various organs of govern-
ment created by the Republican Constitution.

(i) The Doctrinal Basis of the Constitution

Supremacy of Parliament operating within a framework which
recognized the doctrines of separation of powers and independence
of the judiciary provided the essential basis of the Soulbury
Constitution of Ceylon, The practical effect of this was to confer
.on the courts the power to review either an executive or alegislative
measure in order to determine whether there had been an over-
stepping of the authority granted to the legislature or the executive.
Thus legislation enacted by Parliament had only a provisional
effect in the sense that the courts had the power to declare laws
unconstitutional and invalid.

In order to overcome these difficulties firstly the doctrine of
separation of powers was rejected.? The Constitution provided
that * in the Republic of Sri Lanka, Sovereignty is in the people’2*
and that ‘the Sovereignty of the people is exercised through a
National State Assembly of elected representatives of the people’.28
Section 5 is the pivotal section:

5. The National State Assembly is the supreme instru-
ment ‘of State power of the Republic. The National
State Assemnbly exercises—

{a) the legislative power of the People;

{b) the executive power of the People, including the
defence of Sri Lanka, through the President and the
Clabinet of Ministers; and

{c} the judicial power of the People through courts
and other institutions created by law except in the case
of matters relating to its powers and privileges, wherein
the judicial power of the People may be exercised
ldirectly by the National State Assembly according to
aw.

Reading the three sections referred to above, namely sections 3,
4 and 5 together, it may be said that the sovereignty of the people,
which included the legislative, executive and judicial powers, was
to be exercised by the National State Assembly representing the
people of Sri Lanka. However, since it was impractical for the
National State Assembly to exercise all the diverse powers of

23. But as will be shown in the next chapter, the Constitutional Court decided
that the National State Assembly could mot direetly exercise judicial
poOwer.

24. The Constitution of Sri Lanka, 1972, sec. 3.

25. Ihd., sec. 4.
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State, the executive and judicial powers were to be exercised
through the institutions referred to in 5(b) and 5(c), respectively.

As a doctrine, separation of powers was not enshrined in the
Constitution. The Constitutional Court made the following
observation in The Associated Newspapers of Ceylon Lid., (Special
Provisions) Bill Deciston:

In oug, view, the doctrine of Separation of Powers has
no place in our Constitution. The National State
Assembly is the supreme instrument of State power and
exercises the legislative pawer of the people, the executive
power of the people, and also the judicial power of the
people.28

The question arises whether the rejection of the docirine of
separation of powers carried with it the consequence of entrusting
all powers—judicial, cxecutive and legislative—to the National
State Assembly. Dr. Colvin R. De Silva, the Minister of Con-
stitutional Affairs, reminded the Constituent Assembly that
instead of discussing the merits and demerits of the abstract theory
of separation of powers, the Members should examine the concrete
proposals relating to the Sovereignty of Parliament. Having
observed that separation of powers in a strict sense does not exist
in any modern statc he went on to emphasize the need to ‘keep
at least the judiciary completely separatc in so far as they should
act independently’. It was, however, necessary, he added, that
the Constitution should be drafled in such a way that it does not
hinder the progress of the country. Moz, Felix R. 12, Bandaranaike,
the Minister of Public Administration and Local Government,
explained the proposed change quite clearly:

We are trying to reject the theory of Scparation of Powers.
We are trying to say that nobody should be higher than
the elected representatives of the people, nor should
any person not elected by the people have the right to
throw out the decisions of the people elected by the
people. Why are you saying that a judge once
appointed should have the right to declare that Parlia-
ment is wrong? That you must have judges to do the
Job of judging is true. We do not want to be judges.

From what we have quoted above two specific issues may be
formed, namely (a) should the courts have the power to nullify
legislation? and (b) is it desirable that the legislature should
assume judicial functions that had till then been discharged by
Jjudicial officers? The intention of the makers of the Constitution
seems to have been toremove the power of judicial review but not

26. Decisions of the Constitutional Court of Sri Lanka, Vol. 1 (1973), at p. 53.
Affirmed in The Administration of Fustice Bill Decision, Ibid., at p. 67.
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to enable the legislature to perform the duties of Judicial officers.
The conclusion then is warranted that the rejection of the doctrine
of separation of powers amounted no more than to a removal of

the power of judicial review. Section 43(2) is the excluding
clause:

48(2) No institution administering justice and likewise
no other institution, person or authority shall have
the power or jurisdiction to inquire into, pronounce upon
or in any manner call in question the validity of any law
of the National Siate Assembly.

Having removed the power of judicial review which acts as a
fetter on the supremacy of legislature, the Republican Constitution
sought to place as little restriction as possible on the powers of the
National State Assembly. Tt was for this purpose that the
legislative powers of the National State Assembly were clearly
specified:

Sec. 44. The legislative power of the National State
Assembly is supreme and includes the power—

{a) to repeal or amend the Constitution in whole or
in part; and

(b) to enact a new Clonstitution to replace the Constitu-
tion;

Provided that such power shall not include the power—
(1) to suspend the operation of the Constitution or
any part thereof; and

(i1) to repeal the Constitution as a whole without enact-
ing a new Constitution to replace it;

According to section 51(5) the Constitution could be replaced,
repealed or amended with a two-thirds majority, subject, however,
to the requirements laid down in section 44. Section 52(1)
permitted the enactment of a law inconsistent with any constitu-
tional provision provided, however, that such legislative measure
was passed in accordance with the procedure prescribed for
constitutional amendment.

Unlike the Soulbury Coonstitution under which doubts lingered
as to whether the Parliament of Ceylon was competent to pass
laws contravening certain express or implied provisions of that
Constitution or to amend it, the Republican Clonstitution prescrib-
ed in unambiguous terms the procedure for amending, repealing
or replacing the Constitution with a new one: the main require-
ment being a two-thirds majority. Therefore, in circumstances
where the concurrence of two-thirds at least of the whole number
of Members of the National State Assembly (including those not
present) could be secured, the National State Assembly was able
to pass a law of any description as long as certain other technica;



226 THE JUDICIAL ROLE IN SRI LANKA

requirements were fulfilled.?” However, it must be noted that,
according to the proviso to section 44, the National State Assembly
could neither suspend the operation of the Constitution, in whole
or in part, nor repeal the Constitution as e whole without enaciing
a new Constitution to replace it, This proviso then is an absolutely
entrenched provision incorporated in the Constitution to cnsure
that at no time would Sri Lanka be without a Constitution or with
a Constitutjon suspended in whole or in part,

In spitc of the fact that the Judiciary was deprived of the power
to invalidatc laws enacted by the National State Assembly, il was
recognized that the interpretation of laws falls within the province
of the judiciary. It is this recognition that led to the introduction
of the Constitutional Court which would determine whether
any Bill duly submiited to it was inconsistent with any
constitutional provision.2s A Bill declared by the Coonstitutional
Court to be in conflict with any constituional provision could be
passed only if the procedure prescribed for constitutional amend-
ment was adhered to. Once a law was enacted it enjoyed
complete immunity from judicial review. This arrangement,
while allowing the Constitutional Court to perform the role of
interpreter of the Constitution, ensured that laws enacted by the
]Legislaturc would not later be rendered nugatory by courts of
aw.

We may now examine the provisions relating to (a) the Legisla-
ture (b) the Executive and (c¢) the Judiciary in order to find out
how the doctrines and principles referred to above had in fact
been given effect to.

{it) The Legislature

The National Statc Assembly replacing the Ceylon Parliament
became the sole legislature in Ceylon. Section 45(1) provided
that the National State Assembly could not abdicate, delegate
or alienate its legislative power, or could it set up any
authority with any legislative power other than the power to make
subordinate laws. However, as an cxceplion to this rule the
National State Assembly could delegaie to the President the
power to make, in accordance with the law for the time being
relating to public security and for the duration of a state of
emergency, emergency regulations.” Section 134(2) provided
that the President should declare a state of emergency only upon
the Prime Minister advising him of the existence or the imminence
of a state of public emergency, and that he should act on the

27. Such as for instance that any Rill for the amendment of the Constitution
should expressly state such object in its long title (sec. 51(1}). See
Sections 51 and 52.

28. Whether the Constitutional Court was ‘a court’ is 2 matter open to argu-
ment, See the discussion in the next chapter.

29. The Constitution of Sri Lanka, 1972. Sec. 45(4).
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advice of the Prime Minister. With the other safegnards intended
to secure the control of his powers by the National State Assembly,
the President, when exercising the emergency powers, could not
be regarded as a rival legislative authority.3®

A Bill introduced, read and passed according to the Consti-
tution and the Standing Orders of the National State Assembly
became law when the Speaker endorsed on it the certificate that
it had been duly passed by the National State Assembly.3  Thus
whercas under the Soulbury Constitution laws could be enacted
only with the approval of both Houses of Parliament (exception-
ally with the House of Representatives alone) and with Royal
assent, now a legislative measure duly approved by the National
State Assembly became a law at once without any further approval,

We have noted in Chapter 4 that Section 29(2) of the Ceylon
(Constitution) Order in Council, 1946, which related to the
protection of minority rights, was regarded by some as an un-
alterable provision—as a provision which imposed an absolute
limitation on the legislative power of the Legislature. While
leaving no room for the existence of any such unalterable provision
limiting the legislative competence of the National State A ssembly
in respect of minority rights, the Constitution of Sri Lanka, 1972,
introducd a Bill of Fundamental Rights.

The inclusion of a Bill of Fundamental Rights in the Republican
Constitution was intended to allay ‘those worrics and anxieties’s
of the minority communities and those who had been consistentl
engaged in demanding the replacement of section 29 (2) of the
Soulbury Constitution with a more comprehensive Bill of Rights,34
As the Minister of Constitutional Affairs emphatically stated,
the protection of Fundamental rights could not, however, be
allowed to ‘prevail absolutely’;® in other words, fundamental
rights could constitutionally be safeguarded only in so far as

30. See further, on the emergency powers of the President, J. A. L. Cooray,
Constitutional and Administrative Law of Geylon (1973}, pp. 554-9.

31. See Sections 46-49.

32. See Q. I'. Amerasinghe, Separation, pp- 53-6; and the obiter dictum of Lord
Pearce in The Bribery Commissioner v. Ranasinghe (66 N.L.R. 73 at p. 78)
that the ‘entrenched religious and racial matters’ were ‘unalterable under
the Constitution’, According to Professor M. L., Marasinghe, when an
electoral mandate was sought to sct up a Constituent Assembly: ‘Posed
in that manner, the Bribery Commissioner’s Case wenl up, as it were on a
further appeal, to the electorate’. “Ceylon: a Conflict of Constitutions’,
20 I.C.L.Q. 645-74 at p. 650, (1971).

33. Constituent Assembly Official Report, column 2917.

34. See for a brief account of the long standing agitation for a Bill of Funda-
mental Rights, J. A. L. Cooray, Constitutional and Adminisirative Late: of Sri
Lanka (1973) pp. 508-14; the debate in the Constituent Assembly on
fundamental rights is contained in the Official Report of the Constituent
Assembly, Nos. 20 and 21. See also Nos. 14-17 on the position of
Buddhism.

35. Constituent Assembly Official Report, column 2917.
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the supremacy of the National State Assembly was not unduly
curtailed thereby. Accordingly, the fundamental rights and
freedoms which were enumerated in Chapter V1 of the Republican
Constitution were not justiciable in a court of law. The only
opportunity there was for someone to object to the constitutionality
of a particular legislative measure on the basis of an infringement
of fundamental rights came in the form of obtaining a decision
of the Constitutional Court, while the legislative measure was
in its Bill-stage.

Section 18(2) of the Republican Constitution provided that the
exercisc and operation of fundamental rights and freedoms:

shall be subject to such restrictions as the law prescribes
in the interests of national unity and integrity, national
security, national economy, public safety, public order,
the protection of public health or morals or the protection
of the rights and freedoms of others or giving effect to
the Principles of State Policy set out in section 16.

The restrictions contained in Section 18(2) seem to have been
drafted in very broad terms, and the objection had been raised
that this categorization would allow any law to be interpreted
as being covered by one or the other of the various
subjects referred to in that section.® In spite of the fact
that the Principles of State Policy, according to Section 17, did
not confer legal rights and werc not enforceable in courts of law,
they could be, and had in fact been, relied on in determining the
validity of Bills referred to the Constitutional Court.3

Since the restrictions contained in Section 18(2) were vague
and broad it was not casy, in the generality of cases,® to success-
fully impugn the constitutionality of a Bill on the ground of a
breach of fundamental rights; even if a Bill was declared by the
Constitutional Court to be inconsistent with a constitutional
provision, it could find its way into the statute book provided that
not less than two-thirds of the whole number of M.P.’s supported
its way through.

It is clear from the above discussion on the legislative powers of
the National State Assembly that the National State Assembly

36. S, Nadesan, Some Comments on the Coustituent Assembly and the Draft Basic
Resolutions [1971), at p. 34. ;

37. See e.g., The Sri Lanka Press Council Bill decision and The Places and objects
of Worship Bill decision; Decisions of the Constitutional Court of Sri Lanka, Vol.
1 {1973}, at pp. 14-15 and 34 respectively.

38. In each of the following decisions and in some others the Bill in question
was held to violate fundamental rights, although in many of these decisions
seciion 18(2) was not applicable: The Chruch Union Bill decision (Geylon
Hansard, November 21, 1975, column 2048); The Pirivena Education Bill
decision [Cleylon Hansard, Vol. 18, No. 7, February 19, 1976, column 1001);
and Tke Local Anthorities (Imposition of Civic Disabilities) Bill decision (Ceylon
Hansard, Vol. 28, No. 15 of 1978, column 1655-1681).
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could pass laws either with a simple majority or in the special
circumstances we have witnessed above after having resort to the
amendment procedure: the only absolute prohibition being that
contained in the proviso to section 44 which prohibited total or
partial suspension of the Constitution or the total repeal of the
Constitution without replacement.® The relaxation of the
restrictions that prevailed over the power of the legislature prior
to 1972 provides the essential theme of the Republican Con-
stitution. 'We may now proceed to see how this theme is sustained
throughout the Constitution, through our discussion of the
executive and the judiciary.

(iii) The Executive

The executive power vested in theory in the National State
Assembly was exercised in fact through the President, the Head
of the State,** and the Cabinet of Ministers.41

The President, nominated by the Prime Minister,*2 was the
Head of the Executive and the Commander in Chiefof the Armed
Forces.#3 His powers and functions were to a great extent similar
to those exercised and performed by his predecessor the Governor-
General; a notable difference being that he did not take part in
the legislative process by way of signifying his assent to a Bill
passed by the National State Assembly, ~ The practice of inviting
the Head of the State, to read the statement of government policy—
or make ‘the throne-speech’ as it was widely known before 1972—
was abdndoned. Instead, the Prime Minister read the statement
in the National State Assembly.%

Required by the Constitution to act on the advice of the Prime
Minister*s or of such other Minister to whom the Prime Minister
might have given authority to advise the President on any
particular function assigned to that Minister,* the President had
very few functions he could perform on his own initiative. Tt
was in his own discretion that the President appeointed a Prime
Minister ‘who, in the President’s opinion, is most likely to
command the confidence of the National State Assembly’.47

39. Could it not have been possible for the National State Assembly to repeal
that provision first and then suspend or repeal the Constifution in the
manner prohibited by that provision?

40, The Constitution of Sri Lanka, 1972, Sec. 19,

41. Ihid., sec, 5.

42, 1Ihid., sec, 25.

43. Ibid., sec, 20.

44, See National Stale Assembly Debates, Vol. 1 p. 190.

45. B.g., in appointing the Cabinet of Ministers (Sec. 84{2}}, and Judges of
the Supreme Court (Sec, 122(1}), and in Summoning, proroguing and
dissolving the National State Assembly.

46. Proviso to Section 22 laid down that in granting a pardon to an offender
scnfenced to death, the President should act on the advice of the AMinister
of Justice.

47. Constitution of Sri Lanka, 1972, sec, 92 (2).
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Likewise, if the National State Assembly rcjected the Statement
of Policy at its first session and the Prime Minister advised the
President to dissolve the National State Assembly, the President
_could refuse to accept such advice; then, the Prime Minister was
deemed to have resigned.+®

While prior to 1972 the rules governing the relationship between
the Governor-General and the two Houses of Parliament were
in the formof conventions, they were incorporated as constitutional
provisions in 1972. However, it was specifically provided that
ithe President would be immune from civil or eriminal proceedings
in respect of anything done or omitted to be done by him in either
his official or private capacity*® and that no act or omission on
the part of the President could be inquired into or called in
question by any authority on the ground that the President had
not complied with the provisions of Section 27(1).5° These provis-
tons ensured that while certainty was achieved by reducing the
conventions into writing, the fundamental nature of conventions,
namely that they are not justiciable in a court of lasy, was retained.

In addition to the requirement that unless otherwise provided
by the Constitution the President should act on the advice of the
Prime Minister or a Minister, the President was made responsible

to the National State Assembly for the due execution
and performance of the powers and functions of his office
under the Clonstitution and under other law, including the
law for the time being relating to public security.5! *

This section which did not haveits counterpartin the Soulbury
Constitution highlights how the central theme of the Constitution,
namely, the preservation of the supremacy of the National Siate
Assembly, was maintained in respect of the Head of the Siate,
who could be removed by the National State Assembly,5?
92(1), which laid down the principle of the collective responsibility
of the Cabinet of Ministers, completed the requirement of the
theoretical subjugation of the Executive to the Legislature

48. Ihid., sec. 100(1).

49, fhid., Sec. 23(1).

50. JIhid., Sec. 27(2). Section 27(1} laid down that generally the President
should act on advice.

81, 7Ihid., Sec. 91.

52 This could be done by passing a vote of no confidence proposed by the
Prime Minister (Sec. 26{2) (dj}; if the resolution was proposed by any
other Member of the National State Assembly it had lo be passed by a
two-thirds majority, The Prime Minister could remove the President
on account of ‘mental or physical infirmity’ (Sec. 26(2) (c)}).

53. PBut, in [act, the Cabinct of Ministers controls the legislature through
the majority in the legislature it wiclds. See Sir Ivor Jennings, Cabinet
Gowernment (Cambridge 1965, 3rd. ed.) Chapter XV ‘Government and
Parliament’. *The continuation in powcr of any particular Governs
ment depends upon the continued support of Parliament, or, more
particularly, of the Commons, and thus the legislature and the excutive
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Deviating from the Soulbury Constitution which vested the
power of appointment, transfer, dismissal and disciplinary control
of public officers in the Public Service Commission,® the Re-
publican Constitution vested such power in the Cabinet of
Ministers.5 Of course, there was established a State Services
Advisory Board® and a State Services Disciplinary Board®™ to
advisc the Cabinet of Ministers in the exercise of such powers.
Whereas under the Soulbury Constitution matters, relating to
appointment, transfer, dismissal and disciplinary control of public
officers could not come up for discussion in Parliament, it was
now possible to discuss such matters in the National State Assembly
since the Clabinet of Ministers was made answerable to the National
State Assembly.$8 The effect of this arrangement was to confer
on the Clabinet of Ministers a greater degree of control over statc
officers, while at the same time ensuring, in theory at least, that
through the coneept of answerability of the Cabinet to the National
State Assembly the latter had the final decision in respect of the
tenure of state officers.

Tt is clear from the above discussion of the provisions relating
to the executive that the Constitution of Sri Lanka, 1972, restricted
the opportunities that the President would have of exerting any
control over the Legislature: his powers were closely defined with
the requirement that subject to specific exceptions he should act
on ministerial advice, he was answerable to the Legislature and
could be removed by a resolution of the Legislature. The Cons-
titution also gave expression to the rule that the executive would,
in theory, operate within the framework of the supremacy of the
Legislature.

We now come to the relationship between the Legislature and
the judiciary—perhaps the single most crucial relationship in a
constitutional system’,5?

(iv) The Judiciary
| Byl the long and uniform usage of many ages, our kings
have delegated their whole judicial power to judges of
their several courts. . .In this distinct and separate

existence of the judicial power in a peculiar bedy of men,
nominated indeed, but not removable at pleasure by the

are closely dovetailed in the British Constitution’. D. €. M. Yardley,
Introduction to British Constitutional Law (5th ed., Butterworths, 1978)
p- 39. This was true of the position under the Republican Constitution
of Sri Lanka, 1972, too.

54, Ceylon (Constitation) Order in Couneil, 1946. Sec, 60(1).

§5, The Constitution of of Sri Lanka, 1972, section 106(1).

56. Ibid., sce. 111.

57. [Fhid., sec. 112.

58. Ibid., sec. 106(1).

59. Geoffrey Marshall, Constitutional Theory, {Clarendon Law Series, ed. I, L.
A. Hart., Oxford, 1971) p. 97.
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¢rown, consists one main preservative of the publicliberty,
which cannot subsist long inany state unless the adminis-
tration of common justice be in some degree separated
both from the legislative and also from the executive
power.5

These well known words of Blackstone, who in the same treatise
said that the United Kingdom Parliament could do ‘everything
that is not naturally impossible’, indicate in no uncertain terms
that while recognizing the supremacy of Parliament it is equally
important to uphold the independence of the judiciary. Indepen-
dence of the judiciary, however, does not imply that the Legisla-
ture or the Execcutive should have no form of control over the
Judiciary. Prior to 1972 it had been recognized in Cevlon that
the legislature could, for instance, take away the jurisdiction of
the courts even with retrospective effect, as long as that jurisdiction
was not conferred on a non-judicial body.5! Further it is re-
cognized that as the representative of the electorate Parliament
should possess some power in respect of the appointment, at least,
of judicial officers: how far this power could travel, in keeping
with the independence of the judiciary, it is not easy to determine,
An attempt is made here to examine the provisions contained in
the Republican Constitution of Sri Lanka, 1972, relating to the
Jjudiciary in order to find out the degree of independence secured
to the judiciary in comparison with the position obtaining before
1972.

As before 197262 the Judges of the Superior Clourts were to be
appointed by the Head of the Statc.83 Every such Judge held
office during good behaviour and was not removable except by
the President upon an address of the National State Assembly.6%
The salaries of such judges were determined by the National State
Assembly and became a charge on the Consolidated Fund.s
Not only the salary payable, as before 197258 to any such judge
but also the age of retirement could not now be reduced during
his term of office.6? Prior to 1972 the age of retirement was sixty-
two years, renewable for a period not exceeding twelve months.58
Removing this objectionable provision the Republican Con-
stitution fixed the age of retirement at sixty three years and to be
non renewable.8® This comparison shows that as regards the
60. Blackstone, Commentaries, Vol. 1, p. 267 and 269.

61, See the discussion in Chapter 8 Part 4.

62. Ceylon (Constitution} Order in Council, 1946, Sec, 52(1).

63. Constituion of Sri Lanka, 1972, Sec. 122(1). :

64, Igiéfi,z‘Sec. 122(2); Ceylon (Constitution) Order io Council, 1946, Sec.
65, Constitution of 1972, Sec. 122{4); Constitution of 1946, Sec. 52(4).

66. Constitution of 1946, Sec. 52(6).

“67. Constitution of 1972, Sec. 122(5).

68. Constitution of 1946, Sec. 52(3).

69. Constitution of 1972, Sec. 122(3).
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Judges of the Supreme Court the Republican Constitution
made improved and less objectionable provision, although as
before 1972 it was still open for the Government to make political
or patronizing appointments,

_In place of the Judicial Service Commission the Republican
Constitution introduced a Judicial Services Advisory Board and a
Judicial Services Disciplinary Board.

The Judicial Services Advisory Board consisted of fivc members
with the Chief Justice as Chairman. The other four members,
including a judge of an inferior court and a President of a Labour
Tribunal, were appointed by the President.” A Member of
Parliament could not be appointed to this Board.il Every
member except the Chairman was appointed for a period of four
years,” and could be removed from office by the President without
assigning any reason.”® The salary or allowance paid to a
member was determined by the National State Assembly and
became a charge on the Consolidated Fund. Such salary would
not be diminished during the term of office of such member.7

The Judicial Services Advisory Board was a consultative bedy
which advised the Clabinet of Ministers in respect of appointing
inferior judges and judicial officers.”™ In addition, the Board
had the power to transfer such officers, subject to an appeal to the
Cabinet of Ministers against such order of transfer,’

To exercise the powers of dismissal and disciplinary control of
inferior judges and judigial officers, was created the Judicial
Services Disciplinary Board consisting of the Chief Justice and
two other judges of the highest court nominated by the President. ™

The Cabinet of Ministers had the power in consultation with
the Disciplinary Board to make

(a) rules of conduct for such inferior judges and Judicial
officers;

(b) rules of procedure for matters connected with the
holding of disciplinary inquiries; and

{(c) provision for such other matitersas were necessary
or expedient for the performance of the duties of the
Judicial Services Disciplinary Board.™

70. Ibid., Sec. 125(2) and (3).

71. Iid., Sec. 125 (4).

72. Ibid., Sec. 125(5).

73. Ibid., Sec. 125(6).

4. Ihid., Sec. 125(9). .

75. Itid.. sec. 126(1). The term judicial officer is used here to denote all state
officers, the principal duty or duties of whose office is the performance
of functions of a judicial nature. See sec. 124(1)(c).

76. Ipid., sec. 130(1) and (2).

77. Ibid., sec. 127(1) and (2). Similar provision had been made in 1954 in
respect of the Judicial Service Commission. Constitution of 1946, sec
53(1).

78. Ibid., sec. 127(5).
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The National State Assembly retained the power to remove
an inferior judge or judicial officer for misconduct: this could
be done by way of presenting an address to the President in that
behalf.’® This power was, however, subject to a significant
qualification: .

129(3). No motion for such removal shall be placed on

the Agenda of the National State Assembly until the

Speaker has obtained a report from the Judicial

Services Disciplinary Board on such particulars of the

charge as are alleged in the motion against a judge or

state officer who is the subject of such motion.

129(4) The findings of the Judicial Services Disciplin-

ary Board on the particulars of the charge referred to

it under sub-section (3) of this section shall be final and

shall not be debated by the National State Assembly.

These two sub-scctions reserved the right of inquiring into any
allegations of misconduct brought against an inferior judicial
officer exclusively to the Disciplinary Board. Its report could
not be debated by the National State Assembly with a view to
contradicting the findings of the Board. It is implied by these
two provisions that if the Board decided in any particular case
that the allegations had not been proved against the judicial
officer in question, the National State Assembly would not proceed
io cause him to be dismissed: for, there would then be no mis-
conduct within the meaning of section 129 for which the judicial
officer could be dismissed. The real value of this provision, then,
lies in that the National State Assembly could at any time set
in motion disciplinary proceedings against a judicial officer,
against whom the Disciplinary Board, perhaps by oversight,
failed to initiate inquiries of its own motion: in other words,
the National State Assembly had a kind of residual power in
respect of the removal of inferior judicial officers.

Section 127(6) provided that whenever the Disciplinary Board
dismissed a judicial officer, it had to forward a report on it to the
Cabinet of Ministers with a copy to the Speaker of the National
State Assembly. This provision ensured that in the exercise of its
power of removal the Board was uliimately answerable to the
National State Assembly. It must be noted that there was no
corresponding provision in the Soulbury Constitution, nor, was
there a provision enabling Parliament to remove an inferior
judicial officer.

As regards the powers of removal and disciplinary control
the Disciplinary Board was allowed a fair degree of independence
subject, however, to the limitations referred to above. As regards
the appointment of judicial officers, on the other hand, the power
79. Ihid., sec. 129(1), ]
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was more in the hands of the Executive than in the Advisory
Board.

The appointment of inferior judicial officers was made by the
Cabinet of Ministers which acted on the recommendations of the
Advisory Board. However, as section 126(4) declared:

The Cabinet of Ministers may appoint an applicant
not in the recommended list and, if such appeointment
is made, the Cabinet of Ministers shall table in the
National State Assembly the name of the person appoint-
ed and the reasons for not accepting the recommendation
of the Judicial Services Advisory Board and the list of
persons recommended by the Judicial Services Advisory
Board.

Thus the Cabinet of Ministers had a wide discretion as to the
minor judicial appointments, the only limitation on that dis--
cretion being that the Cabinet was responsible and answerable
to the National State Assembly.

That the legislature and the execcutive should play a leading
role in respect of judicial appointments whereas in respect of
discipline—an essential internal matter—their influence should
be kept within reasonable limits seems to form the theoretical
background to the provisions relating to the judiciary.

The Republican Constitution of 1972 laid down in no uncertain
terms that judges, in the performance of their duties and functions,
should be placed beyond any undue and unlawful interference,
Section 131(1) provided that every judge or any person entrusted
with judicial powers should exercise such judicial powers “without
being subject to any direction or other interference preceding from
any other person, except a superior court or institution entitled
under law to direct or supervise’ such judge or person. It was
made an offence, by section 131(2) to interfere or attempt to
interfere with the exercise of judicial powers, without legal
authority.

We have scen that the above provision applied to judges of
inferior courts and judicial officers. The term judicial officer is
not used in the Republican Constitution and has been used in
this essay to signify ‘all state officers the principal duty or duties
of whose office is the performance of functions of a judicial nature’
referred to in section 124(1) (c). Section 124(1) specifies the
officers to whom the provisions relating to the two Boards apply.
It must be noted herc that whether an officer came within the
definition of scction 124(1) (c) was to be determined finally and
conclusively by the Cabinet of Ministers.

No institution administering justice and likewise no other
institution, person or authority shall have the power or
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jurisdiction to inquire into, pronounce upon or in any
manner call in question any such decision.®

This provision effectively avoided any possibility of the
emergence of cases of the ‘tribunal cases’ category, since whether
a particular office was a judicial office to which the relevant
constitutional provisions applied was to be determined by the
Cabinet of Ministers and not by the courts.

As we roncluded in respect of the provisions relating to the
legislature and the executive, so we may confirm here that the
general theme of the Republican Constitution was the need to
uphold the Supremacy of the Legislature. It must, however,
be added that the fact that the judiciary in the performance of its
functions should be kept free of interference had not been lost
sight of,

(3) Concluding Remarks

In the foregoing discussion it has been shown that the primary
object of adopting a new Constitution in 1972 was to remove the
fetters that operated on both the legislature and the executive
under the Soulbury Constitution. Among the changes introduced
with a view to realizing this object, the denial to the courts of the
power of reviewing the constitutionality of laws passed by the
legislature stands out as the single most crucial innovation: the
Constitutional Court which was given restricted powers of review
is the subject matter of the next chapter.

An examination of the concepts and doctrines that formed the
basis of the Republican Constitution clearly discloses that the
Republican Constitution was intended to mark a significant
deviation from the constitutional system then in operation. But,
itis equally true that the Republican Constitution did not abandon
the machinery of government that had been in operation for
nearly twenty-five years. That the President merely took the
place previously occupied by the Governor-General, subject of
course to certain changes, has already been shown in Part (2)
(iii) of this chapter.81 The Judicial Service Commission introduc-
ed by the Independence Constitution of Ceylon survived, subject
to alteration, in the form of the two Boards Advisory and Dis-
ciplinary.

Parliamentary  democracy, the essential foundation of the
Soulbury Constitution, in fact, was adopted in 1972, The House
of Representatives served as the model for the National State

80. The Constitution of Sri Lanka, 1972, Scction 110(2).

81. As Dr. W. Dahanayake, a former Prime Minister of Ceylon, said in the
Constituent Assembly: *“What change is there except that a high-sounding
word—the President—is used instead of the Gowvernor-General?’ Con-
stitutent Assemnbly: Official Report, column 2675.
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Assembly. Its powers and privileges,’? the standing orders,%
the officers,®* conventional and traditional rules had their counter-
part in the previous Constitution. The members of the National
State Assembly were designated Members of Parliament.?5 Given
the continuation of the House of Representatives under a new
name (in respect of its proceedings)® it was natural to expect
that the members of the National State Assembly, many of whom
had been Members of Parliament for quite some time, including
the veteran statesmen, would continue to cherish and uphold the
traditions of the Ceylon Parliament.

It is a truism that the Westminster Model that characterized
the Clonstitution of 1946 provided the basic structure for the
Republican Constitution too. Although it is true that the
Constitution of 1972 sought to bring the National State Assembly
closer to the United Kingdom Parliament in respect of Supremacy
of the Legislature, the basic constitutional frame underwent only
minor changes in 1972. As a veteran statesmen remarked:

The system which the Hon. Minister proposes to
introduce is the same existing one. If we call it the “West-
minster Model’ what the Minister plans to do is merely
to redecorate it.57

The question was asked at the beginning of this chapter—was
the Republican Constitution autochthonous in substance? This
in fact is a question that a political scientist rather than a lawyer
would ask.® It has been said that a truly indigenous constitution
is extremely difficult to find, for it is inevitable that in drafting a
Constitution guidance must be sought from the previous ex-
periences of other systems.®® Naturally, the Republican Con-
stitution too is based on the experience of Ceylon and other
countrics and therefore cannot be called autochthonous in sub-
stance. But, it is submitted, the Republican Constitution
introduced very significant changes relating to the power and
authority of the legislature as well as of the executive. In this
sense the Republican Constitution was not merely a redecoration
of the Constitution of Ceylon of 1946.

One last word remains to be said: the supremacy of the National
State Assembly could not be said to be equal to the Supremacy

82. The Constitution of Sri Lanka, 1972, sec. 38 (1),
83. Ihid., sec. 37(2).

84. Cf. sec. 28 (1946 Constitution) and sec. 35 (1972 Constitution}; sec. 17
(1946) and sec. 32 (1972).

85. The Constitution Lanka, 1972, sec. 29.

86. Cf. sec. 41 (1972) and scc., 15 (1948) Session sof Parliament )

87. Dr, W. Dahanayake, a former Prime Minister of Ceylon, Constituent
Assembly: official Report, column 2671.

88. Leslic Wolf Phillips, Comprative Constitutions, (1972) p. 34.

89. Iid., atp. 19.
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of Parliament as that term is used in respect of the United King-
dom Parliament. Because, being a creature of the Constitution,
the National State Assembly could operate only as long as it acted
according to the Constitution. In a sense then the Constitution
‘stands supreme’, %

90. Colvin R. de Silva, Constituent Assembly: Official Report, column 2914.



CHAPTER II

CONSTITUTIONAL ADJUDICATION UNDER THE
REPUBLICAN CONSTITUTION OF SRI LANKA OF

1972: AN ASSESSMENT OF THE ROLE OF THE
CONSTITUTIONAL COURT '

It is necessary, at the outset, to mention that objection may be
taken to the use of the phrase ‘constitutional adjudication’ to
describe the function performed by the Constitutional Court
under the Republican Constitution of Sri Lanka of 1972, Since
no court of law and likewise no other institution had the authority
to question the validity of a law on account of its unconstitution-
ality it may be argued that there was no scope for ‘constitutional
adjudication’ in the sense that term is popularly understood, for
instance, in the United States of America or in India.

If the power of the courts to declare a law invalid is an indispen-
sable attribute of constitutional adjudication, then,the Constitu-
tional Court may be said to have performed an advisory rather
than an adjudicatory function. It is submitted that this is not so.
As will be shown in the course of this chapter, the decisions of the
Constitutional Court share many features that inhere in decisions
of courts of law. Apart from the fact that the machinery of
constitutional adjudication could be invoked only when a legisla-
tive measure was in its Bill stage and not after it had entered the
statute book, not many significant differences could be found
between a court of law in the exercise of its constitutional jurisdiec-
tion and the Constitutional Court. The question we will try to
answer in the final part of this chapter—was the Constitutional
Court ‘a court’>—is crucial in determining whether we have used
the term ‘constitutional adjudication’ with sufficient justification.

As a prelude to an examination of the decisions of the Con-
stitutional Court, we shall first look at the provisions relating to
the constitution and the working of the Constitutional Court.

(1) The Constitutional Court
(i) Composition

The Constitutional Court consisted of five members appointed
by the President for a term of four years. In accordance with
the rules of the Coonstitutional Clourt, three members were chosen
to inquire into and decide upon the constitutionality of a Bill
referred to it}

1. The Constitution of 5ri Lanka, 1972, sec. 54(1).
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As to what qualifications such members should have, the
Constitution was silent. Introducing the proposals relating to
the Constitutional Court, the Minister of Constitutional Affairs
emphasized in the Coonstituent Assembly that the members of the
Constitutional Court should be drawn not only from among Judges
of the Supreme Coourt but also from persons of proven ability and
experience: proper attitudes were as important as legal expertise,
the Hon. Minister added.2 Tt must be mentioned that the general
practice rvas to appoint Judges of the Supreme Court as members.
of the Constitutional Court.

The Constitutional Council of France, which served as a model
for the Constitutional Court of Sri Lanka, is not a judicial body
at all.  All former Presidents of the Republic, who are ex-officio
members, together with nine other members, each appointed for
a term of nine years, constitute the Council. The latter nine
members are appointed by the President of the Republic, the
President of the National Assembly and the President of the Senate,
in equal proportions. No qualifications are specified for member-
ship except that a Member of Parliament or a Minister is ineligible
for appointment.3

Apart from being a non-judicial body, it performs functions
other than that of determining the constitutionality of Bills
referred to it.* Thus, the Constitutional Council appears to be
an essentially political institution whereas the Constitutional
Court of Sri Lanka, which consisted of judges and lawyers® and
had the function only of determining the constitutionality of Bills,
can be likened more to a court of law than to a political organ
of the government.

The salaries of members of the Constitutional Court, determined.
by the National State Assembly, prior to their appointment, were
to remain unaltered throughout the four year term for which they
were appointed and be a charge on the Consolidated Fund.® No
member could be removed except by the President on account
of ‘ill-health or physical or mental infirmity’.? The safeguard
as to the tenure of office, though it fell short of what was accorded
to judges, was of sufficient degree to permit the Constitutional
Court to function as an independent body.

. Constituent Assembly: Official Report, column 2920.
. The Clonstitution of France, art. 56.
. For instance, the Constitutional Council ensures the regularity of the
election of the President (art. 58) and rules in case of disagreements relating:
to the regularity of referendum procedure (art. 60) and of the election
of deputies and senators (art, 59}.
5. Only Judges or former Judges of the Supreme Court had been appointed
to the Court with the exception of the leading constitutional lawyer, Mr.
J- A, L. Cooray.

6. The Constitution of Sri Lanka, 1972, sec. 57.

7. Ibid., sec. 56(1)(c).

Ja tua b2
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(il' Procedure of the Constitutional Court

The Clerk to the National State Assembly was the Registrar
of the Constitutional Court and convened it.?

The Constitutional Court was authorized to make rules regula-
ting its practice and procedure.? Such rules became effective
when published in the Gazette! subject, however, to the subsequent
disapproval of the National State Assembly,l1

All hearings before it were to be open to the fublic.? The
decision of the Constitutional Court was by majority vote:13 no
member present at a session could refrain from voting,4 but a
member could enter a dissenting decision,1?

The Attorney-General had the right to be heard on all matters
before the Constitutional Court.1 Who else could appear before the
Constitutional Court was a matter left entirely to its discretion:17
it could summon and hear witnesses and order the production of
any document or other thing.!® That legal representation was
in the contemplation of the draftsmen is clear from the express
prohibition that no Member of the National State Assembly
should appear before it as an Advocate or a Proctor.1?

(iii) Scrutiny of Bills by the Constitutional Court

For the purposes of serutiny by the Coonstitutional Coourt different
rules applied to urgent Bills and to ordinary Bills. We will first
look at the position in respect of ordinary Bills.

An ordinary Bill could come before the Constitutional Court
firstly for its determination whether the Bill involved any question
of inconsistency with the Constitution: this happened when a
citizen petitioned the Constitutional Court, within a week of the
Bill being placed on the Agenda of the National State Assembly,
alleging any inconsistency with the Constitution. The Con-
stitutional Court should, thereupon, advise the Speaker as to the
existence or otherwise of any question of inconsistency.? (Here,
the Court does not finally decide the issue of inconsistency, which
would be done when the speaker rcferred the Bill to it for its
decision as to the constitutionality of the Bill).21

Secondly, a Bill could come before the Constitutional Court

for a determination as to its constitutionality. Any question as
to whether any provision in a Bill contravened the Constitution

8. Ibid., sec. 58. 9. Ibid., sec, 59(1).
10. Thid., sec. 59(2). 11. Thid., sec. 59(3).
12. Ibid., sec. 62. 13. ikid., sec. 61(1).
14. Ibid., sec. 61(2). 15. Ipid., sec. 65.

16. Ibid., sec. 63(1). At what stage he would be allowed to address it seems
to have been determined by the Court. See Hansard, Vol. T 4(1) No. 7,
columns 543-6.

17. Ibid., scc. 63(2). 18. ITbid., sec. 63(3).

19. fhid., sec. 63(4),

20. Ibid., sec. 54(2)(e). 21. Ibid., sec. 54(2)
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was required to be referred to the Constitutional Court by the
Speaker if—

(a) the Attorney-General communicated to the Speaker
his opinion that a particular Bill should be referred to
the Constitutional Court for a decision as to any inconsist-
ency between that Bill and the Constitution;?? or

(b) the Speaker received within a weck of the Bill being
placed on the Agenda of the National State Assembly a
written fiotice signed by the leader in the National State
Assembly of a recognized political party raising a question
of inconsistency with the Constitution;? or

{¢) such question was raised within a week and signed
by at least such number of members of the National
State Assembly as would constitute a quorum of the
National State Assembly; or

(d) the Speaker took the view that there was such a
question; or

(e) the Constitutional Clourt, on being moved by any
citizen within a weck of the Bill being placed on the
Agenda of the National State Assembly, advised the
Speaker that there was such a question.2

The availability of these five methods ensured that access to
the Coonstitutional Ciourt was within easy reach of any interested
party. By contrast, in France a Bill other than a prospective
organic law,2 which had compulsorily to be submitted to the
Constitutional Council,2® could be referred to it only by the
President of the Republic, or the Premier or the President of one
or the other Assembly.2?

No proceedings could be had in the National State Assembly
in relation to a Bill referred to the Constitutional Court in the
manner stated above until the decision of the Constitutional
Court had been given.®® The decision of the Constitutional
Court was final and conclusive:

22. Such as in respect of the Associated Newspapers of Ceylon Ltd., (Special
Provision) Bill. See the decision of the Constitutional Court reported in
Decisions of the Constitutional Court, Vol. I, p. 35.

23. For instance, in respect of the Sri Lanka Press Council Bill, Mr, J. R.
Jayewardene, the leader of the United National Party, submitted such a
notice. See Desisions of the Constitutional Court, Vol. I, p. 1.

26. As in respect of the Places and Objects of Worship Bill. See Decisions of
the Constitulional Court, Vol. I, p. 27.

The above five methods of making a reference to the Constitutional Court
are laid down in scction 54(2) of the Constitution of Sri Lanka, 1972.

27. Laws dealing with certain specified matters are regarded as organic laws.
For instance, it is only an organic law that can determine the term for
which each assembly is elected, the number of its members, their emolument
etc., (arti. 25), or the conditions under which finance Bills may be passed
(arti. 47}, or the composition etc., of the High Court (art.. 67).

28. Constitution of France, arti. 61. 29. Ibid.

30. The Constitutior: of Sr1 Lanka, 1972, sec. 54 (3).
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No institution administering justice and likewise no
other institution, person or authority shall have the
power or jurisdiction to inquire into, pronounce upon
or in any manner call in question a decision of the
Constitutional Court.3!

These two provisions ensured that the National State Assembly
could not ride roughshod over a decision handed down by the
Constitutional Court and thereby preserved the supremacy of
the Constitution, while at the same time excluding any possibility
of judicial review by way of revising or scrutinizing a decision of
the Constitutional Court.

Due to the fact that the Speaker and the National Statc Assembly
were bound by a decision of the Constitutional Court, a Bill
declared to be inconsistent with a constitutional provision could
be passed only if the procedure for constitutional amendment was
adhered to. To state the principle in a different way, a Bill
declared by the Constitutional Court to be unconstitutional could
nevertheless be enacted provided that not less than two thirds
of the whole number of members of the National State Assembly
(including those not present) voted in favour of such enactment.

In France, on the other hand, a decision of the Constitutional
Council declaring a Bill submitted to it to be unconstitutional
has a more serious effect: such a Bill could not be promulgated
or implemented at all.2 This rule was not adopted in Sri Lanka
mainly because it was one of the basic principles of the Republican
Constitution that the Constitution could be amended in whole
or in part by the National State Assembly, which also had the
power to pass a law inconsistent with the Constitution leaving,
however, the Constitution intact.

In the case of an urgent Bill—that is, a Bill which bears an
endorsement that in the wview of the (abinet of Ministers it is
urgent in the national interest>—different rules applied. Such
a Bill had to be referred by the Speaker to the Constitutional
Court which had to advise him3* whether—

(a) 1in its opinion the provisions of the Bill were con-
sistent with the Constitution; or

(b) in its opinion the Bill or any provision therein was
inconsistent with the Constitution; or

31, Ibid., sec. 54(4).

32. The Constitution of France, arti. 62.

33, The Constitution of Sri Lanka, 1972, sec. 55(1).

34. In respect of urgent Bills, the words ‘decide’ and ¢decision’ were carefully
avoided in describing the opinior of the Constitutional Court. This is
perhaps because the Constitutional Court had to deliver its opinion
within twenty-four hours of the assembling of the court and without a
hearing as in respect of ordinary Bills.
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(c} it entertained a doubt that the Bill or any provision
therein was inconsistent with the Constitution,35
If the Constitutional Court advised the Speaker that the Bill
was inconsistent with. the Constitution or that it entertained a
doubt whether the Bill or any provision therein was inconsistent
with the Congtitution such a Bill could be passed only with the
special majority required for Constitutional amendment 36

Unlike in respect of ordinary Bills, here the Constitutional
Court was required merely to express an opinion on an urgent
Bill without the assistance of parties appearing before it.3? The
advice had to be communicated within twenty-four hours®
whereas in respect of ordinary Bills the Constitutional Court
had fourteen days to arrive at a decision.®® In France, the time
limit is one month for an ordinary Bill and eight days for an
urgent Bill40

Next, we will look into a dispute that arose between the Con-
stitutional Court and the government as to the nature of the
fourteen day time limit.

(iv) The Fourteen Day Rule: Mandatory or Directory?
The very first reference made under the Republican Con-
stitution to the Constitutional Court for its decision gave rise to a
sharp division of opinion between the members of the Constitut-
ional Court and the government, While inquiring into the Sri
Lanka Press Council Bill, the Chairman of the Constitutional
Court, Mr. T. 8. Fernando, a former Judge of the Supreme Court,
expressed the view that section 65 of the Republican Constitution
which enacted that ‘the decision of the Constitutional Court
shall be given within two weeks of the reference together with the
reasons’ was merely a rule of guidance. He was quoted to have
said that the Constitutional Court would conduct its proceedings
for any length of time as was necessary—even for four years.%
It is interesting to note that he said to a newspaper that he who
had spoken against the concept of a Constitutional Court to
examine Bills, replacing the traditional method of judicial review,
had now been appointed the Chairman of that institution-—the
bad boy had been made the monitor of the class, as he wished to
put it.42
The Minister of Justice, Mr. Felix R. Dias Bandaranaike,

explaining the events connected with this dispute said in the
National State Assembly that the Attorney-General as well as

35. The Constitution of Sri Lanka, 1972, scc. 55(2).

36. fbid., sec. 55{4).

37. Ibid., secs. 55(1) and 63(2) which have the cumulative effect of excluding

the appearance of interested parties.

38. Ibid., sec. 55(2). 39. Ibid., sec, 635.

40. The Constitution of France, arti. 61.

41, See the speech of Mr, FPelix R. Dias Bandaranaike, Hansard, Vol. 4(1) No.

7 of December 12, 1972, column 1543.
42, Sun’ newspaper of November 27, 1972.
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the leading lawyer for the petitioners had submitted that the
two week time limit was mandatory. In order to break the
deadlock the Hon, Minister had suggested to the Chairman of the
Constitutional Court that if he made a request to the National
State Assembly for an extension of the time limit for that particular
occasion, the Minister would personally take the responsibility of
moving a resolution in the Assembly to be seconded by the Leader
of the Opposition acceding to such request.#

As the Constitutional Court showed no signs of altering its
view, a meeting was arranged between the three members of the
Constitutional Court and the President of the Republic, which
was attended also by the Minister of Justice, the permanent
secretary to the ministry of justice and the Speaker.® ~ This long
discussion failed to make any impact on the three Judges. As
Mr. T, S. Fernando had said:

We are clear in our own minds about the interpretation
of this section. We do not admit that anybody has the
right to give an extension of time or that we are obliged
to ask for time.46

The refusal by the members of the Constitutional Court to
make a request to the National State Assembly, Mr. Felix R.
Dias Bandaranaike thought, prevented the creation of a ‘healthy
convention’.*” Moreover, the insistence of the Constitutional
Court that it was not bound by the constitutional provision
amounted to a challenge to the legislative supremacy of the
National State Assembly.48

After the expiry of the fourteen days the Minister withdrew
the Attorney-General from the proceedings hefore the Clonstitu-
tional Court which the Minister characterized as a mock trial 4¢
On December 7, 1972, the Speaker informed the National State
Assembly that since the Constitutional Coourt had failed to com-
municate its decision within twoweeks, the proceedings in the House
could continue.® This ruling may be objected to on the ground
that it had the effect of nullifying the constitutional provision that
‘no proceedings shall be had in the National State Assembly. . . .
until the decision of the Constitutional Court . . . .hasbeen given’.5!

Soon afterwards, the three members of the Constitutional Court
resigned from their office. Three members were appointed in
their place, and the Bill was referred de nowo to a newly constituted
Court which communicated its decision well within fourteen day

43. Hansard, Vol. 4(1) No. 7 of December 12, 1972, column 1543.
44. Thid., column 1546-7. 45. Ihid., column 1550.
46. Ibid., column 1553. 47. Ihid., column 1547,
48, Ibid., column 1535.

49. Iiid., column 1553-4.

50. Hansard, Vol. 4(1) No. 4, column 854.

51. The Constitution of Sri Lanka, 1972, szec. 54(3).
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to the Speaker.5? The making of a fresh reference to a newly
gonstituted Court clearly shows that the National State Assembly
was not willing to create the impression that it was leap-frogging
constitutional adjudication.

The events leading to the resignation of the members of the
first Constitutional Court came up for discussion before the Special
Presidential Clommission, established to inquire into maladminis-
tration particularly during the period commencing May 28, 1970,
and ending july 23, 1977, when Mrs. Bandaranaike’s Government
was in power.’® The events under discussion here were cited
as an example of the manner in which that government had
attempted to interfere with the judiciary.®

Omne may conclude that this incident is evidence of executive
interference with judicial functions (if we may use that term in
respect of the function performed by the Constitutional Court).
On the other hand, it may be argued that this was a situation
where the legislature and the executive were faced with an un-
foreseen exigency and where a mutually acceptable solution had
to be found without imparing the supremacy of the legislature.
Aside from the issue whether the Constitutional Court was correct
in making that ruling as to the nature of the time limit, what we
can clearly sce is the adamant insistence of each of the authorities
on its primacy over the other.

Having examined how the Constitutional Court was constituted
and how it worked, we may proceed to examine some of the
decisions of that Court.

(2) The Decisions of the Constitutional Court with
Special Reference to the Meaning Attributed to
‘Judicial Power’

In view of the fact that the constitutional expericnce of the post-
independence period was heavily drawn upon in the drafting of
the Republican Constitution of 1972, the introduction of the
Constitutional Court stands out as the single most significant
constitutional innovation of 1972: even the Constitution of the
Democratic Socialist Republic of Sri Lanka of 1978, which has

52, The Sri Lanka Press Gouncil Bill Decision, where it was held that the time
limit of ‘within two weeks *was mandatory. Decisions of the Constitutional
Cowrl, Vol. I (1973), p. 1, at p. 3.

53, The Commission was established by the President by Warrant dated
March 29, 1978, and published in Gazette Extraordinary No. 310/9 of
March 30, 1978, under sec. 2(1) of the Special Presidential Commis-
sions of Inquiry Law No. 7 of 1978. See also the Special Presidential
Commissions of Inquiry {Special Provisions) Act, No.l4 of 1978, specifically
stating that the original law has retrospective effect.

54, The Commission acquitted Mr. Hector Kobbekaduwa, a former Minister,
of allegations of his involvement in the events leading to the resignation
of the members of the Constitutional Gourt. See Dinamina (a Sinhala,
Daily) of November 28, 1978, front page.
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as one of its principal objects the guarantee of the independence
of the judiciary, accepts the desirability of a Constitutional Court
when it confers on the Supreme Court of Sri Lanka powers and
functions similar to those exercised and performed by the Con-
stitutional Court,

Being a novel institution, the Constitutional Court had to
develop its own method of performing the functions entrusted to it.
Its most obvious model was the manner of proceeding that had
traditionally been observed in the courts of law. However, in
view of the fact that it was not a court in the strict sensc of the
term, it was open to the Court to have deviated from the general
practice of the courts. What choice the Constitutional Court
made must of necessity precede an examination of the various
decisions of that Court,

(i) The Procedure Adopted by the Constitutional Court
in Determining the Constitutionality of a Bill
The constitutional provisions relating to the procedure of the
Constitutional Court have already been outlined. What js
proposed to be done here is to determine to what extent the
Constitutional Court acted in the manner in which an ordinary
court of law would set about deciding a constitutional issue, in
relation to (a) rules of interpretation and (b) precedent.

(a) Rules of Imterpretation: In the first decision of the
Constitutional Courts this matter, naturally, attracted argument
and comment. It was submitted on behalf of the petitioners
that due regard must be paid to the fact that the Constitutional
Court was required to perform a function different from that of
the courts: it determined the constitutionality of a Bill whereas
a court of law would decide upon the constitutionality of a law
in operation. In view of this basic distinction, it was contended,
the following two principles of statutory interpretation were
inapplicable: (a) that all laws are presumed to be constitutional
until the contrary is proved and (b) that when two interpretations
are possible, the court would lean in favour of that which is
consistent with the validity of the statute 56

These two rules have been acted upon by courts of law in order
that the sovereignty of the legislature is duly respected unless it
is clearly proved that it had stepped beyond its legislative com-
petence: for, a decision that the legislature acted beyond. its
authority inevitably resulted in negating the effect of the statute
involved. In view of the fact that a decision of the Constitutional
Court did not have this scrious effect, it is reasonable to suppose
that these two rules of interpretation were not applicable in an
inquiry before the Constitutional Clourt.

55. Sri Lanka Press Council Bill Decision, Decisions of the Constitntiongl C‘a_w‘t
Vol. I, p. 1.
56. Ibid., p. 4.
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This view seems to have been accepted by the Congtitutional
Court when it said:

In deciding whether a provision in a Bill presented to the
National State Assembly and referred to this Court by
the Hon. Speaker under section 54(2) of the Constitution
15 inconsistent or not, we take the view that the correct
approach is to examine the provisions vis-a-vis the Con-
stitution’ and thereafter decide the question without
resort to presumptions and counter presumptions.5?

While conceding that precedents, principles and practiccs in
the interpretation of other constitutions werc of undoubted value,
the Constituilonal Court emphasized that in the task of inter-
preting the Republican Constitution the principles and concepts
that underlie the Constitution should receive primary considera-
tion. In other words, the Constitutional Court had to decide
whether the wvarious relevant constitutional provisions would,
in the light of the basic concepts of the Constitution, uphold the
validity of any particular Bill. In determining this issue reference
could legitimately be made to general constitutional principles
and practices,

While hesitant to rely on the ‘presumptions or counter pre-
sumptions’ the Constitutional Court, nevertheless, pointed out
the need to interpret the constitution in such a manner so as not
to unduly hamper the efficacious operation of the Constitution:

[W]e should interpret the Constitution as far as possible
in a manner that will make the Clonstitution work and
not in a manner that will place impediments and abstacles
to the working of the Constitution,58

The Constitutional Court pointed out that the Soulbury
Constitution proved to be an obstacle to solving the problems
of the people.5® It was in order to overcome this difficulty that
the Republican Constitution was conceived. Therefore, particu-
larly when a private right or freedom was alleged to have been
infringed, it was imperative to find out whether that ostensible
infringement was justifiable as an implementation of the duty of
the State to safeguard the interests of the people as a whole—since
the Republican Constitution had as its conceptual background
the development of the society as a whole, even undermining to
that extent certain rights and freedoms of the individual, particu-
larly the right to private property, which the Constitution did not
recognize as a fundamental right.

This is what the Constitutional Court seems to have said: in
determining the constitutionality of a Bill, the Constitutional

57. Ibid., p. 6. 58. Ibid. 59. Ibid., at p. 4.
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Court must find out whether or not the Bill comes within the
protection of any constitutional provision; and, in arriving at
that conclusion, it should always be mindful of the principles and
concepts that underlic the Republican Constitution; it is not
right to start with pre-conceived notions of what a Constitution
or a statute in gencral ought or ought not to do.

The view of the Constitutional Court on the correct approach
to constitutional interpretation, it is submitted, is unobj¢ ctionable,
1o say the least, on two accounts. Firstly, Bills had io be tested
against a Constitution which preferred public rights to personal
rights and the advancement of the socicty to that of an individual.
Secondly, an ordinary court, in determining the effect of a statute,
tries to construe it as innocuously as circumstances permit so that
while upholding the wishes of the legislature the freedoms and
rights of the subject could be accorded the fullest possible operation,
whereas such a course was not called for when the Constitutional
Court advised the legislature whether it would be within its
authority to pass the impugned Bill: for, a Bill inconsistent with
the Constitution could only be enacted if the Bill was either amend-
ed excluding the ohjectionable features or passed in its original
form as a constitutional amendment. It is right to say that the
members of the Constitutional Court were not called upon, nor
did they have the occasion, to be the guardian of the freedoms
of the subject to the same great extent an ordinary judge would
reach.

It is not necessary to mention the various principles of inter-
pretation which were acted upon by the Constitutional Court:
those rules of interpretation, followed by the Courts of Ceylon,
and mentioned in Chapter 9, above, proved generally acceptable
to the Constitutional Court. One such rule, however, needs
comment. The relevant paragraph from the Sri Lanka Press
Couneil Bill Desciston is as follows:

Objection has been taken to the constitution of the Press
Council on the ground that the members of the Press
Council are to be appointed by the President on the
advice of the Minister. IL was argued that the Minister
can pack ithe Council with nominees of his choice and
of his political persuation. . . . Must we in considering
this Bill presume that the Minister will act mala fide
and not in the interests of the country? To give such
an interpretation and to hold that therefore this is a
violation of the Constitution would be doing injustice
to the Constitution.50

The above view is based on the rule of interpretation that the
mere possibility of future abuse should not constitute ground for

60. Decisions of the Constitutional Court, Vol. I, p. 1, at p. 17.
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declaring a statute unconstitutional. Such a rule is justifiable
when a court of law examines an already operative law in relation
to a concrete factual situation before it. But, since the function
of the Constitutional Court was to determine whether a particular
legislative measure had the prospect of being an infringement of
the Constitution, it could notrule out the relevance of any
possibility of future abuse of powers conferrred by such Bill.
Morcover there is ample judicial opinion to show that the like-
lihood of future violations of the Constitution are not altogether
irrelevant in a decision as to the constitutionality of a law.b!
With regard to the particular circumstances before it in the Sri
Tanka Press Council Bill reference, the Constitutional Court
might probably have been justified in refusing to accept as a
basis of the invalidity of the Bill the possibility of the abuse of
powers by the Minister. But as a general rule it does not seem
commendable in proceedings before the Constitutional Court.

(b) Precedent: As wec have already scen, there was a
fundamental difference between courts of law in the exercise
of their constitutional jurisdiction and the Constitutional Court.
This distinction, however, did not deter the Constitutional Court
from placing reliance on judicial decisions in arriving at a decision
as to the constitutionality of a Bill: in fact, there is hardly a
decision of that Clourt where interpretations placed by the courts,
both local and forcign, on provisions or concepts similar to those
contained in the Republican Constitution were not referred to.

A number of such decisions will be referred to in sub-division
(ii) of this part of the chapter, and it will become clear that by
their reliance on such judicial decisions, the decisions of the Con-
stitutional Court themselves rightly took the appearance of
decisions of ordinary courts of law.

It must; however, be noted that previous judicial decisions
werce not regarded as being in any sense binding on the Con-
stitutional Court: the doctrine of stare decisis was not applicable
to it for the simple reason that it did not form part of the system
of courts in Sti Lanka. Be that as it may, previous judicial
decisions carried with them a kind of persuasive authority.5?

Apart from the frequent reference to local and forcign judicial
decisions, the Constitutional Court resorted to its own previous
decisions, thereby evolving a sort of ‘judicial precedent’ in the

61. See for instance Livanage v. The Oueen [1966] 1 All ER. 650, at p. 660;
(1965) 68 N.L.R. 265, at p. 285, and The Bribery Commissioner ¥ Ranasinghe:
[1964] 2 All E.R. 783, at p. 789; 66 N.L.R. 73 at p. 76. These passages
are quoted in Chapter 8(1) (iv} supra.

62. Even the term ‘persuasive authority’ is not strictly applicable since in
ordinary courts of law a previous decision s regarded as ‘persuasive
authority’ due to the fact that such authority carried with it the possibility
of being adopted as a binding precedent in a judicial decision directly
requiring the support of such authority.
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Constitutional Court itself. For instance, in the Associated Netos-
papers of Ceylon Ltd., (Special Provisions) Bill Decision®® the Con-
stitutional Court in interpreting the phrase ‘in the interests of’
occuring in section 18(2) of the Constitution referred to the
interpretation placed by the Constitutional Court in the Sri Lanka
Press Council Bill Decision®* and said that ‘we see no reason to
depart from the view we have already expressed’ in that casc.t5
Likewise in the Administration of Fustice Bill Decisions® the Con-
stitutional Court cited with approval the view exprissed by it
in a previous decision.57

That the Constitutional Court would set about interpreting
the Constitution generally in the manner as il it were a court
scems to have been taken for granted. As J. A. L. Cooray,
a distinguished constitutional lawyer who participated in the
drafting of the Constitution and was later appointed as one of the
first members of the Constitutional Court (one of the three who
resigned over the fourteen day time limit issue), wrote:

The Constitutional Court natwrally follows the well-
accepted rulecs of interpretation of statutes for the
purpose of deciding whether a provision in a Bill is
inconsistent with the Constitution. The Court will also,
develop its own rules of interpretation having regard
to the nature of our Constitution.68

One last comment remains to be made before we proceed
10 examine some of the decisions of the Constitutional Court.
In #he Sri Lanka Press Council Bill Decision®? the Constitutional
Court having referred to the fact that the Republican Con-
stitution did not derive its authority from any past constitution
or from a foreign authority, remarked that that factor, jusiified
the exclusion, if necessary, of rules and principles that have been
developed by courts in respect of other constitutions. This
argument is not convineing in the least, it is respectfully submitted.
The mere fact that the Republican Constitution was autochthon-
ous in respect of ity origin does not justily the exclusion of rules
and principles that are applicable in respect of constitutional
provisions from other jurisdictions which are similar in effect to
those contained in that Constitution.

In determining whether guidance is to be derived from inter-
pretations placed on, and concepts underlying, another constitu-
tion, the proper question to be asked is: ‘are there similaritics

63. Decisions of the Constitutional Court, Vol. I, p. 35.

64. Ihid., p. 1. 65. fhid., at p. 52.

66. Ibid., p. 57, at p. 64.

67. The Sri Lanka Press Council Bill Decision, Ihid., at p. 17.

68. J. A. L. Cooray, Constitutional and Administrative Laze of Sri Lanka (1973),
at p. 200 (stress added).

69. Decisions of the Constitutional Court, Vol. 1, at p. 6.
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between the two constitutions in the general design and particular
details?® If the answer is in the affirmative, the Court would be
Jjustified in inquiring further as to the relevance of the authorities.
in question to the issue before it. The fact that in respect of the
method of adoption the Constitution maintained no link with
the past is no ground for refusing to derive assistance from previous
judicial decisions, when the Republican Constitution had so
freely drawn upon the constitutional experience of Ceylon as
well as sorhe other countries such as the United Kingdom, the
United States of America, France and India.

In any event, it is to the consolation of all those interested in
preserving the traditional method of judicial process that the
Constitutional Court referred to and derived assistance from
interpretations placed on, and rules and practices relating to,
other constitutions.

(ii) Some Aspects of Constitutional Interpretation by
the Constitutional Court

When the Republican Constitution was enacted in 1972, there
was a general feeling of triumph and achievement following the
landslide victory of the United Front-—the People’s Government
as it was popularly known—at the general election of 1970.
(This jubilation, however, was stained to a considerable extent
by the ‘eruption of the volcano’,” the outburst of the insurrection
of April 1971). The euphoria prevalent in the country did not
fail to leave its impression on the members of the Constitutional
Court,

The earlier decisions of that Court expressed the sentiments of
liberation ‘after over 400 years of foreign, imperialist and colonial
domination’™ and referred extensively to how the Republican
Constitution came to be enacted in pursuance of the mandate
referable to the ‘clear majority given to the United Front Parties’.”?

The initial impression created by the expression of such views
by the Constitutional Court is that it was generally committed
to the preservation of the Republican Consiitution in such a
fashion as to lead to the realisation of the hopes and aspirations
that found expression through the cnactment of that autochthon-
ous constitution.

We must find out, through a discussion of a cross-section of the
decisions of the Constitutional Court, whether the Constitutional
Court remained a passive observer or assumed the role of a
creative crific.

70. In November 1971, the Prime Minister said: ‘We are all sitting on top of
a volcano today. We are unable to say at what moment this terrible
voleano will erupt’. Hunsard, Vol. 96, No. 10, column 2211.

T1. Decisions of the Constitutional Court, Vol. T at p. 4.

72. Ibid., at p. 38.
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The Constitutional Court has been called upon to interpret a
number of constitutional provisions and to determine their applica-
tion in a wide variety of circumstances, Iis attention was fre-
quently drawn to the provisions relating to the fundamental
rights, the judicial power and the sovereignty of the people.
Before we embark on a discussion of some such decisions, it is
advisable to find out how the Constitutional Court viewed the
contistutional provisions as a whole,

It was argued by Counsel for the State in the Associated News-
papers of Ceplon Lid., (Special Provisions) Bill Reference’> that the
Republican Constitution did not guarantee the fundamental
rights enumerated in section 18(1) inasmuch as they were not
enforceable in a court of law. This argument, which was a
personal view and not representative of the position taken by the
government on that issue, did not find favour with the Con-
stitutional Court. Refusing to accept the proposition that the
Constitution merely declared the rights and freedoms which
previously existed, the Constitutional Court pointed out that the
inclusion of a Bill of Fundamental Rights in the Constitution was
the result of serious deliberation and that within the framework
of the supremacy of the National State Assembly fundamental
rights were protected.

The Constitutional Court was cautious, however, to point out
that the fundamental rights guaranteed by section 18(1) of the
‘Constitution were subject to the limitations laid down by the
other relevant provisions:

What is granted, however, is not an absolute right but
a right subject to permissible limitations, These rights
represent the claims of the individual. The limitations
protect the claims of other individuals and the claims
of society or the State. To say that the rights are funda-
mental and the limitations are not is to destroy the
balance which subsection (2) was designed to achicve.™

In the recent degision of the Constitutional Court on the
Local Authorities (Imposition of Civic Disabilities) Bill,’ of
which more shall be said later on, a very interesting argument
was commented upon. According to this argument certain
provisions of the Constitution were fundamental and the other
provisions were incidental to the fundamental provisions, If
any Bill was inconsistent with a fundamental provision, such a
Bill could be passed only if the fundamental constitutional provi-
sion was first amended.

Disagreeing with the above proposition, the Constitutional

73 Decisions of the Constitutional Courl, at pp. 389,
T4, fhid., at p. 40.
75. Hansard, Vol. 28, No. 15, Part 1, ccl. 1655-81 (1978).
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Court pointed out that its sole duty was to decide on inconsistencies:
it could not advise the Speaker that the Constitution should first
be amended in certain particular cases.

Nor can we by reference to a nebulous concept of an
all-pervading spirit in the Constitution declare certain
matters fundamental and others mercly incidental to it,
. + . .Ii being the fundamental law of the land, every
sectioi in it must be given weight as being fundamental
and not mercly incidental to it. Where the Con-
stitution itself does not expressly so state, itis not compe-
tent to us by a process of interpretation to give more
weight to a section being fundamental to it and less
weight to another as being merely incidental 7

Tronically this argument was raised before the Constitutional
Court by Dr. Colvin R. de Silva, under whose direction as the
Minister of Constitutional Affairs the Republican Constitution
was drafted, and who had time and again referred to the difficulties!
arising from certain pre-1972 cases where the view had been
expressed that the Soulbury Constitution contained some en-
trenched provisions. Here he was advocating the view that
section 52(1), which enabled the National State Assembly to
enaci a law inconsistent with the Constitution with the special
majority prescribed for constitutional amendment, was subject
to a limitation, though not expressed, arising from what has been
termed the basic structure or the spirit of the Constitution.™
This is the type of problem that the Republican Constitution was
intended to eliminate!

The refusal of the Court to accept this argument meant that
the National State Assembly had the unrestricted power cither
to amend the Constitution or to pass a law inconsistent with the
Constitution provided that the special majority prescribed for
constitutional amendment could be procured: the National State
Assembly, however, could not suspend the operaiion of the
constitution in whole or in part, nor could it repeal the con-
stitution without replacement.™

This is how the Constitutional Court viewed the effect of the
various provisions of the Constitution: having regard to the
particular circumstances leading to the enactment of, and the
basic concepts underlying, the Constitution, it was with caution
that precedents and rules evolved elsewhere could be used in the
interpretation of the Constitution; each provision in the Con-
stitution was as fundamental as any other prowvision; and,in

76. Ibid., column 1662.

77. See Kesavnanda Bharati v. State of Kerala (1973) 4 S.C.C. 225, particularly
at pp. 225, 366 per Sikiri, C.]., on the meaning of basic structure of the
Constitution.

78. See supra p 229, text at footnote 39,
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determining the constitutionality of a Bill the right method would
be to test the Bill against the applicable provisions. These rules
were to be applied, however, having reference to the overriding
consideration that the Constitution ought to be intcrpreted in
such a manner as to ensure its efficacious operation. For instance,
fundamental rights could be safeguarded in so far as that would
not violate the Principles of State Policy or the restrictions placed
.on such rights in the common interest.

It was not infrequently that the Clonstitutional Court:was called
upon to decide on alleged violations of fundamental rights, such
as equality before the law™ and the freedom of speech® of
assembly,®l of thought, conscience and religion$2 A survey of
the decisions dealing with fundamental rights is outside the scope
-of this work. Certain aspects of equality hefore the law, however,
will be dealt with in the discussion of the cases dealing with the
Jjudicial power of the people,

The rejection of the doctrine of scparation of powers, as we
have already scen, was central to the constitutional innovations
of 1972.8% To what extent the Republican Constitution succeeded
in fusing powers we will examine now with reference to the
relevant decisions of the Constitutional Court.

In Part IT of this thesis we saw how the courts authoritatively
laid down that, under the Soulbury Constitution of Ceylon, the
judicial power of the State was vested exclusively in the judiciary.
Under the Republican Constitution, on the other hand, judicial
power was to be exercised, though indirectly, by the National
State Assembly.  Notwithstanding the fact that the Republican
Constitution was intended to overcome difficulties of the type
that arose before 1972 from the ‘judicial power cases’, arguments
identical to those advanced before the courts in the ‘judicial
power cases’, based on the premise that judicial power could be
exercised only by such persons as governed by the constitutional
provisions relating to the judiciary, were presented to the Con-
stitutional Court.

79. See e.g. the Sri Lanka Press Council Decision and the Associated Newwspapers of
Ceylon Ltd. (Special Provisions) Bill Decision reported in Decisions of the Con-
stttutional Court of Sri Lanka, Vol. I (1973) pp. 1 and 35 respectively; and
the Local Authorities (Imposition of Givic Disabilities) Bill Decision,National
State Assembly Debates, Volume 28, No. 15 (Part 1) of August 11, 1978,
columns 1655-81.

80. See eg., the first two decisions mentioned in the preceding footnote;
and the Places and Objects of Worship Bill Decision, Decisions of the Constilu-
tional Court, Vol. 1, p. 27.

81. Sce e.g., the Associated Newspapers of Cevion Ltd., (Special Provisions) Bill,
Decisions of the Constitutional Court, Vol. 1, p. 25,

82. See c.g., the Places and Objects of Worship Rill Decision, Decisions of the Con-
stitutional Court, Vol. 1, p. 27; and the Pirivena Fducation Bill Decision, National
?Ot%tlcqgssemb]y Debates, Vol, 18, No. 7, of February 19, 1976, columns

83. See Chapter 10(2)(1) supra. p 223-226
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The first Bill referred to the Constitutional Clourt was impugned,
though unsuccessfully, on the ground, inter alia, that it sought to
confer judicial powers on an essentially non-judicial body. The
Sri Lanka Press Council Bill, which was subsequently enacted
as the Sri Lanka Press Council Law, No. 5 of 1973, provided for
the appointment of a Sri Lanka Press Council to regulate and
tender advice on matters relating to the Press in Sri Lanka, for
the investigation of offences relating to the printing or publication
of certainimatters in newspapers and for incidental and connected
matters. The Council was to consist of the Director of Infor-
mation and six other persons appointed by the President.s

Clause 9 of the Bill provided that where the Press Council had
reason to believe that there had been published in a newspaper
a statement, picture or other matter which was untrue, distorted
or improper, the Council might hold an inquiry and order a
correction approved by the Council to be published in the appro-
priatc newspaper, or, censure the proprietor, printer, publisher,
editor, journalist or other officer or authority of such newspaper,
or, order that an apology be tendered by such proprictor, printer,
publisher, editor, journalist or other officer or authority to the
appropriate party. Any order or censure of the Council, according
to clause 9(5), was final and conclusive and could not be ques-
tioned in a court of law.

It was argued that when the Press Council ordered a censure,
apology or correction it in fact inflicted a ‘punishment’. The Con-
stitutional Court, having pointed out that certain persons were
empowered to inflict a censure or an admonition or a correction,
such as when the Head of a Department censured a public servant,
concluded that ‘by no stretch of imagination can 1t be said that
that i3 exercise of judicial power’.##*

Clause 12 provided that if in the opinion of the Council a person
had committed a contempt of its authority, it could send o the
Supreme Court a certificate setting out the facts on which its
determination was based. In determining whether a contempt
had in fact been committed, the Supreme Court had a discretion
to take gognizance of the facts stated in the certificate. As the
Constitutional Court pointed out, the Supreme Court, which was
not bound by the certificate of the Council, decided whether a
contempt had been committed afier having conducted its own
inquiry. In view of the fact that it was the Supreme Court which
finally decided whether a contempt of the authority of the Council
had been committed, the Constitutional Court was unwilling to
acquiesce in the argument that the Council had been given judicial
power in respect of contempts of its authority, The case of In

84. Clause 3 of the Bill; sec. 3 of the Law.
84.a Degisions of the Constitulional Cowrt , Yol. 1 at p. 11
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Re Ratnagopal,® where the Supreme Court of Ceylon had arrived
at a similar conclusion in respect of provisions similar to those
discussed above, was relied upon by the Constitutional Court to
support its decision,

Neither the power to order a censure etc., nor the power to
commit a person for contempt of authority was considered to be
a judicial power by the Constitutional Court. In determining
what is meant by ‘judicial power’ reference was made io the
various tests that had been adopted in the ‘tribunal cases’®
particularly in The United Engineering Workers Union v. Devanayagam b7
We may recall herc that the concept of judicial power is given
rather a narrow meaning in ‘the tribunal cases’, limited only to
the aspect of dispute settlement. In any cvent, it is abundantly
clear that the powers such as those possessed by the Press Council
would not have been held to be judicial powers if they came up
for decision hefore a court of law prior to 1972.

Since the Constitutional Court could dispose of the matter on
the ground that no judicial powers had been conferred on the
Press Council the Court did not have occasion to make a deliberate
statement as to whether the National State Assembly could,
consistently with the Constitution, confer judicial powers on a
non-judicial body. However, it did not let the matter pass
unnoticed,

Assuming that Clause 9 confers judicial power on the
Press Council, the Attorney-General submitted that
there is no provision in the Consiitution which prevents
an institution created by law from performing judicial
functions by officers other than those appointed under
Section 124 of the Constitution, We are in total agree-
ment with this submission,88

The Constitutional Court went on to point out that section 124
made special provisions applicable to those state officers whose
office was the performance of functions of a judicial nature. In
view of this section which required the state officers of the category
mentioned in that section to be governed by the constitutional
provisions relating to the judiciary, it is submitted, the statement
quoted above is untenable. When the Constitution empowered
the National State Assembly, by section 121, to ‘create and
establish institutions for the administration of justice and for the
adjudication and settlement of industrial and other disputes and
institutions vested with the power of making decisions of a judicial
or quasi judicial nature’, ‘subject to the provisions of the Con-
stitution’, it is not correct Lo say that the National State Assembly

85. (1968) 70 N.L.R. 409.

86. The ‘tribunal cases’ are discussed in chapters 5 and 6 supra.
87. (1967) 69 N.L.R. 289; [1967] 2 All E.R. 367.

88. Decisions of the Constitutional Court, Vol. I, p. 17.
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could confer judicial powers and functions on a person or a body
of persons in contravention of the relevant constitutional provisions.

On two occasions the Constitutional Court was called upon to
decide whether judicial powers had been conferred on a Minister.
Yirstly, in fhe Bridery (Special Furisdiction) Bill Reference®® it was
argued that the power given by Clause 2 of the Bill to the Minister
of Justice, where he considered it expedient to do so, by Order
published in the Gazelte, to nominate an appropriate Court or
Courts situdted anywhere in Sri Lanka for the purposes of trial
and disposal of offences under the Bribery Act, irrespective of the
place where such offences had been committed, amounted to a
qudicial power’.

Having observed rhat if the power to nominate a gourt was
judicial, then, the clause in question would contravene the Clon-
stitution, the Constitutional Court went on to determine whether
that clause conferred any judicial powers on the Minister.

Here too, as in the Sri Lanka Press Counctl Decision, the Con-
stitutional Court was not willing to travel beyond the oft-quoted
definition of Griffiths, C. J., in Huddart Parker Pid., Ltd. v. Moorhead®
which is limited to what may he called ‘strict judicial power’ 8!
In The Queen v, Liyanage® the Supreme Court of Ceylon atiributed
a wider meaning to ‘udicial power’ so as to include powers
ancillary to the exercise of strict judicial powers in deciding that
the power given to the Minister of nominating a Bench of the
Supreme Court amounted a usurpation of the judicial power
exclusively vested in the judiciary.®s The Constitutional Court
in the Bribery (Special Furisdiction) Decision sought to distinguish
the decision in The Queen v. Lipanage on the basis that in the latter
case the nomination of the judges by the Minister was for a special
case in a sprcial situation to try specific offences against specific
defendants, whereas the Bribery (Special Jurisdiction) Bill did not
give the power to the Minister to nominate a particular court to
hear a particular case.

1t must be pointed out that the decision in The Queen v. Liyanage
was not founded on the basis that the nomination of judges was
applicable to a particular case alone. The major premise of the
decision was that the power of nominating judges 1o hear any
particular case had traditionally been exercised vy the Chiel
Jusiice. In other words iL was the ‘historical criterion’ that
determined that the power of nominating judges was a judicial
power.
" 89. Decisions of the Gonstitutional Court, Vol. T, p. 23.
90. (1908) 8 C.I.R. 330, at p. 357. -
91. As to the meaning of Strict judicial power’, sec Lipanage’s case {8.C.) cited
in the following footnote.
92. (1962) 64 N.L.R. 313.
93, See Chapter 7{1) supra for a discussion of the decision of the Supreme Court
in The Queen v. Liyanage.
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The Attorney-General had been granted by the Courts
Ordinarce™ the power to transfer any inquiry or trial to a court
chosen by him for reasons which he considered sufficient. Any
possible abuse of this power by the Attorney-General, who was
an executive officer, was sought to be prevented when the proviso
to section 43 of that Ordinance provided that a party agerieved
by such a transfer could apply io the Supreme Court for the
review of such order of transfer, .

Under the Bribery (Special Provisions) Law the Minister's
order would not be justiciable., This fact did not, as the Con-
stitutional Court decided, make the power of the Minister any
different from the power possessed by the Attorney-General.
It is submitted that the conferment of non-reviewable powers of
nomination on the Minister could have easily been considered an
interference with the judicial function, if the reasoning in The
Queen v. Liyanage proved acceptable to the Constitutional Coourt.

Our second relevant decision is the one given in respect of the
Administration of Justice Bill% This Bill, which provided for
the establishment and constitution of a new system of courts,
empowered the Minister of Justice, by rezulation, to nominate
‘a court or courts situated anywhere in Sri Lanka for the purposes
of trial and disposal of such categories of actions, proceedings
or matters as shall be specified in such regulation’.% Such
regulations became operative only when approved by the National
State Assembly.9” Following its decision in the Bribery (Special
Jurisdiction) Bill Reference, the Constitutional Court held that
this power of nomination was not the exercise of Jjudicial power.%

Arriving at the above conclusion, the Clourt yet again attributed
a narrow meaning to ‘judicial power’. On the basis that the
Republican Constitution was a complete breakaway from the
past constitutions, the Constitutional Clourt refused to apply the
historical test and the Holmes test, which is also known as the end
purpose test,% '

To consider the meaning of judicial power in the light of
the Charter of 1801 and so forth, which were imposed
on us by the British Crown, will be in our view to put
the clock back many years.100

The Republican Constitution did not define ‘judicial power’.
It is, therefore, imperative that when interpreting that phrase
guidance must be derived from elsewhere. The Constitutional

94. Qrdinance No. 1 of 1889, I.E.C., can, 6.

95. Decisions of the Constitutional Court, Vol. 1, p. 57.
96. Clause 47(1). 97. Clause 62.
98. Decisions af the Constitutional Court, Vol. 1, p. 69.
99. These tests are discussed in The Queen v. Lipanage.
100. Decisions of the Constitutional Court, Vol. 1, p. 68.
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Clourt limited itsell to the dispute settlement aspect of judicial
power alone. Griffiths, C. J.’s definition is appropriate when
the question is whether a particular tribunal is judicial or not:
in other situations, such as that presently under consideration,
that definition is neither appropriate nor adequate. If that
definition could be relied on, it is submitted, the other definitions
and criteria were also equally relevant in determining the content
of ‘judicial power’ under the Republican Constitution. More-
over, in view of the provisions incorporated in the Republican
Clonstitution so as to saleguard judicial independence, which were
much similar to those contained in the Soulbury Constitution, it
is difficult to understand the reluctance of the Constitutional
Court to recognize the true extent of judicial power’ as laid down
by judges and jurists. It is well to repeat that how the Con-
stitution was adopted should not be the sole criterion in determin-
ing the scope of the substantive provisions of that Constitution.!0

So far we have examined two aspects of the argument that
judicial power could not be conferred on non-judicial oflicers.
Whether the National State Assembly could, by way of legislation,
exercise judicial power remains to be discussed now.

It was argued before the Constitutional Court that the Associated
Newspapers of Ceylon Lid., (Special Provisions) Bill was un-
constitutional on the ground, infer alia, that by enacting that law
the National State Assembly would in fact be exercising judicial
power, in contravention of section 5 of the Constitution, which
prescribed that the National State Assembly should cxercise its
judicial power indirectly through the courts and other institutions
created by law.

The impugned Bill had been designed to alter the status of the
Associated Newspapers of Ceylon Lid., as a private company
and vest not less than seventy-five per cent of the shares in the
Public Trustee, thereby reducing the shareholdings of the persons,
who were shareholders on January 4, 1972, to a maximum of
twenty-five per cent. These restrictions and limitations were
imposed only on that particular company. It was argued that
in the absence of any reasonable basis to justify the differential
treatment of the Company, the Bill amounted to a denial of the
equal protection of the law guaranteed by section 18 (1) (a) of
the Constitution, Relying on the findings ol a Royal Com-
missionl®2 the Constitutional Court held that certain violations
of the foreign exchange regulations by certain directors of the
affected Company provided sufficient basis for ‘an intelligible
differentia’ which distinguished that company from other com-
panies.'3

101. See Part (2)(i) of this chapter, supra. pp. 247-252.

102. Sessional Paper VIII of 1971.

103. Reference was made to the decision of the Supreme Court of India in
Ghiranjit Lal v. Union of India 1951 A.LR. (8.C.) 41.
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Allied to the arguments based on the alleged violation of the
equal protection of the law was the contention that the provisions
of the Bill were in their totality punitive and imposed on the
directors and its members punishment, Disagreeing with this
contention the Court pointed out that adequate compensation
had been provided to all the affected shareholders and that if
the State wanted to punish the company it could have acquired
the company under the Business Acquisition Act, The contention
that the Naiional State Assembly was in fact exercising judicial
power by passing the punitive Law was not apparently put forward
seriously.

Having referred to the Imposition of Civic Disabilities (Special
Provisions) Act, No, 14 of 1965, the validity of which had been
upheld in Kariapper v. Wijesinka, 1% the Constitutional Court made
the following observation:

The principle has been ascepted in Ceylon to disqualify
persons from holding office in public institutions who
have been found to have contravened the laws of the
land involving moral turpitude or who have been found
by tribunals or commissions of inquiry to be guilty of
anti-social or corrupt conduct.10

The Constitutional Coourt concluded that no provision of the
Bill conferred judicial powers on anybody.

In 1978 the Constitutional Court was afforded the op-
portunity of determining whether the,Local Authorities (Imposition
of Civic Disabilities) Bill amounted to an exercise of judigial
power by the National State Assembly.

The Local Authorities (Imposition of Civic Disabilities) Bill,
No. 2 of 1978, was designed to impose civic disabilities on those
persons who, being responsible in some way for the local govern-
ment administration, had been found guilty by a Commission of
Inquiry of abuse of power, corruption or other irregular acts.
A list of the persons on whom the Bill imposed civic disabilities
appeared in the Schedule to the Act. It was contended on
behalf of the petitioners—

(1) that there were persons against whom no specific findings
had been made in the report of the Commission of Inquiry, but,
nevertheless, whose names appeared in the Schedule to the Bill
as relevant persons on whom disabilities had been imposed by
the Bill; and

(ii) that there were persons against whom there were findings
by the Commission of Inquiry but whose names were not included

104. (1967) 70 N.L.R. 49; [1967] 3 All E.R. 485. Sece supra. pp. 176-184. :

105. Decisions of the Constitutional Court, Volume 1, at p. 54.
106. Hansard, Vol. 28, No. 15, Part 1, col. 1655-81, (1978).
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in the schedule to the Bill as relevant persons—that is, persons to
whom the Bill applied.

‘The argument, then, was that although the Bill had the ostensible
object of imposing civic disabilities on those persons who had been
found guilty by the Commission of Inquiry, the Bill, in trath,
arbitrarily selected certain persons who were to be visited with
the disabilities prescribed in it

Agreeing with this contention, the Constitutional Court went
on to determine whether such arbitrary selestion was contrary to
section 18(1)(a) of the Republican Constitution of 1972, which
guaranteed equality before the law. Having referred to previous
Jjudicial authorities on the distinction between reasonable classifica-
tion and discrimination, the Constitutional Clourt had no hesitation
in concluding that the arbitrary selection of certain specific
persons for the purposes of the application of the Bill was dis-
criminatory since such selection or classification had no rclation
to the object of the Bill, namely to impose disabilities on those
found guilty by the Commission. On that account the Bill was
inconsistent with section 18(1)(a) of the Constitution.

As a corollary to the above contention it was further argued
that the Bill which altered the legal rights of the named persons
was inconsistent with section 5(b) of the Constitution (which
declared that judicial power should be exercised by courts and
other similar institutions)®’ inasmuch as it was a legislative
judgment which imposed punishment on the named persons.
The Solicitor-General argued, echoing the reasoning of Sir
Douglas Menzies in Kariapper v. Wijesinka,2% firstly that the Bill
did not contain a declaration of guilt since it merely attracted the
findings of the Commission of Inquiry, and secondly that it
imposed no punishment as the imposition of civic disabilities could
not be regarded as punitive. The first half of this argument had
necessarily to be rejected on account of the Court’s finding that
the persons against whom findings had been made by the Com-
mission of Inquiry and the persons named in the Schedule to the
Bill were not the same. In order to assess the validity of the
second half of the argument, the Constitutional Court examined
in some detail the decision of the Privy Council in Kariagper v.
Wijesinha.

It was contended on behalf of the petitioners that the decision
in Kariapper v. Wijesinha, which held that Parliament could validly
impose civic disabilities on its members who had been found
guilty by a Commission of Inquiry of bribery offences, should be
limited to the facts of that case since one of the major premises of
that decision was the special jurisdiction which Parliament possess-
ed in respect of its internal matters: in the instant case, it was

107. See supra pp. 223-226, Chapterl0, Part 2(i).
108. See fn. 104 and Chapter 8, Part (2) supra. 176-184.




ROLE OF THE CONSTITUTIONAL COURT 263

contended, Parliament was not acting in the exercise of that special
jurisdiction. ‘lherefore, if in the instant case it could be proved
that the imposition of civig disabilities amounted to an exercise
of judicial power, then, there was no ground on which the legisla-
ture could plead exception, unlik= in K ariapper v. Wijesinha, where
the Privy Council aceepted that Parliament had a special jurisdic-
tion as an exception to the exclusive vesting of Jjudicial power in
the judiciary. With this preliminary contention the Constitu-
tional Court agreed, :

‘the substantial question was whether the imposition of civic
disabilities could be reparded as punishment and con sequenily an
exercise of judicial power. Tn order to answer this question the
Constitutional Court referred to the following quotation from
Cumming v. State of Missour: ;109

The deprivation of any rights, civil or political, pre-
viously enjoyed, may be punishment, the circumstances
attending and the causes of deprivation determining
this fact. ¥

In Kariapper v. Wijesinha the above quoted observation was

referred to. The Privy Council found:
(a) that the Contmission of Inquiry had been appointed
by onc government whereas the findings of that Com-
mission were implemented by another government; and
(b} that there was near unanimity in Parliament as
to the need for the enactment of the Act impugned in
that case.

In those circumstances the Privy Council could not resist the
conclusion that the impugned Act, far from being a punitive
legislative measure, was a valid excroise of the power of Parliament
to keep the public life clcan for the public good.

In the Local Aulhorities (Imposition of Civic Disabilities) Bill Decision
thase circumstances which existed in Kariapper v, Wijesinha were
absent. This prompted the Constitutional Court to make the

£ L e e e e
PO NS ODRSTVATIONS !

We are of the view thar when the present Bill directiv
deprives s siate officer or employee of local governmen:
iromn holding such office for all time, it is the severest
punishment that could be inflicted on such a public
officer. 110

['The deprivation of the right to vote at local elections
for seven years is] more than a mere disqualification.
ltis a clear punishment depriving him of the right to

109, {1866] 4 Wall., 277 at p. 323.
HO. Hansard, Vol. 28, No. 15, Part 1, col. 1677-8, (1978).
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participate in the democratic process of choosing those
who will guide the destinies of his city or his town or
his village.111

In order to hold that the imposition of civic disabililies could
be rightly regarded as punishment, the Constitutional Court
rejected a restricted meaning of ‘judicial power’ contendzd on
behalf of the State. The Soliitor-General argued that the term
Sudicial power’ should be understood in the sense that term is
defined by Griffiths C. J., in Huddart Parker Piy., Litd. v, Moorhead.
In spite of its previous refusal o go beyond that definition which
adopts only the aspect of dispute seitlement, the Constitutional
Court, 112 in the Local Authorities (Imposition of Civic Disabilities) Bill
Decision, was willing to attribute a wider meaning to Yudicial
power’.

The most crucial question was whether the National State
Assembly could, consistently with the Clonstitution, exercise
judicial power in a legislative form. In view of section 5 of the
Republican Constitution of 1972, and the constitutional provisions
dealing with the method of appointment and security of tenure
of judges and those statc officers who performed, in the main,
judicial functions, the Constitutional Court concluded that
judicial power could not be directly exercised by any other than
judges and those who may be called ‘judicial officers’. In the
result the National State Assembly was not compcetent, under the
Republican Constitution of 1972, to dircctly exercise judicial
power. Having referred to the American cases on ‘legislative
judgments’ the Clonstitutional Court observed:

By parity of reasoning, section 5(b) of the Clonstitution
prohibits the dircct exercise by the National State
Assembly of passing legislative judgments, punishments
and penalties on specified individuals as this is a direct
exercise of judicial power in a legislative form.13

This decision of the Constitutional Court laid down the principle
that under the Republican Constitution of 1972, judicial power
could be exercised only by persons whose appointment and tentire
of office were governed by the eonstitutional provisions relating
to the judiciary, and that, aceordingly, neither the legislature
nor the executive could excrcise judicial power. This principle
was exiracted from a Constitution which embodied the doctrine
of concentration or fusion of powers in the legislature. In the
‘judicial power cases” of Ceylon, on the other hand, the exclusive
vesting of the judicial power in the judiciary was considered to

111. Ibid., col. 1679-80.

112. This is the view taken by the Constitational Court in all the previous
cases, which have been discussed earlier in this part of the chapter.

113. Hansard, Vol. 28, No. 15, Part 1, col. 1678, (1978).
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be an inevitable incident of the separation of powers, which
formed the foundation of the Soulbury Constitution.

The question then arises whether this decision did not render
nugatory the attempt made in 1972 to depart from the doctrine
of separation of powers, thereby equalling the position under the
Republican Constitution of 1972 to that which prevailed under
the Soulbury Constitution with regard to the exercise of judicial
power. Or, is it that the principle that the legislatuze should not
exercise judicial power does not necessarily hinge on the doctrine
of separation of powers? However, in view of the recent pro-
nouncement of the Privy Council’s opinion in Hinds v. The Queenti*
indicating that the exclusive vesting of the judicial power in the
Jjudiciary is a necessary corollary of the doctrine of separation of
powers—an essential feature of a Westminster Model Constitution,
it is submitted that the effect of the decision of the Constitutional
Court was to recognize the doctrine of separation of powers at
least to the extent that judicial power could be exercised only by
the judiciary.

With this apparent resuscitation of the Liyanage Principlel’s by
the Constitutional Court which, undoubtedly, would not have
been approved by the creators of the 1972 Constitution, we may
in the next, and the last, part of this chapter examine whether
the Constitutional Court could be regarded as a ‘court’.

(3) The Constitutional Court: Was It a Court?

In determining whether it is justifiable to regard the Constitu-
tional Court as a Court in the sense that term is generally used
we must look at—

(a) the functions performed by it; and
(b) its composition and actual working.

(a) Its only function was to determine whether a Bill referred
to it was inconsistent with the Constitution and advise the Speaker
accordingly. This was not a function that the Courts of Ceylon
had exercised before. However, as we shall see in Part (2) of
the next chapter, the Supreme Court today performs this function.
And, in the performance of this function, the Supreme Court does
not assume a character different from its fundamental character,
namely that of a court of law, It follows, then, that the mere
fact that the Constitutional Court performed its function of
interpretation prior to the enactment of the Bill does not necessarily
prove that it was mercly a type of advisory body, and not a
court. As has been pointed out earlier in this chapter, if the
power to declare laws invalid is a necessary attribute of constitu-
tional adjudication, then, the Constitutional Court cannot be
regarded as a Clourt.

114. [1976] 1 All E.R. 353. This case is discussed in Part (3) of the next chapter.
115. See supra Chapter 8, Part 1 for a discussion of the Liyanage Principle,
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~ (b) As regards the composition of the Constitutional Court
sve have noted that, inspite of the fact that the Constitution did
not specify the qualifications its members should possess, the

" general practice was to appoint Judges or former Judges of the

" Supreme Court.}® The provisions relating to their appointment,
tenure of office and removal were designed to secure a commend-
_able degree of independence to the members of the Clourt 117
firmly-rooted independence is an outstanding characteristic of a
court of law.

We also have scen that the Clonstitutional Court made frequent
reference to previous judicial decisions and other authorities, in
addition to evolving a type of precedent in the Constitutional
Court itself. For instance, in the Local Authorities (Imposition of
Civic Disabilities) Bill Decision''® a number of decisions from the
United States of America and Ceylon were referred to in arriving
at the conclusion that the legislature could not exercise judicial
_power, This decision, together with a number of other decisions,
declaring certain Bills inconsistent with the Constitution, provides
ample evidence that the Constitutional Court performed the
“function of interpreting the Constitution and Bills in accordance
‘with judicial practice instead of merely acting in aid of the legisla-
ture providing its seal of approval.

1t is true that the Constitution-makers, in 1972, intended to
create an institution in the form of the Constitutional Court which
would be different from a court of law. That is why a Con-
stitutional Coourt was specially created, instead of conferring that
- jurisdiction on the Supreme Court. On the other hand, it may
be said that the main object in creating that court was to introduce
a type of judicial tribunal consisting of persons who had special
acquaintance with Constitutional matters. This, together with
the fact that in practice its members were chosen from among
- Judges and former Judges of the Supreme Court, fortifies our
contention that it was a court, and if one needs to be quite specific,

' “a special court’. '

In part (1) {iv) of this chapter we made a passing refercence to

¢ procecdings before the Presidential Commission where the
events leading to the resignation of the three members of the first
Constitutional Court were cited as an example of the manner
_in which the previous government, of the 1970-1977 period,
interfered with the independence of the judiciary. Is this not
indirect evidence of the fact that, in general practice, the Con-
stitutional Clourt was regarded as a Court, the independence of
which had been constitutionally guaranteed? i

The decisions of the Constitutional Court are not as wholesome

116. See part 1(i) of this chapter.
117, Ibid. 2
118, Hansard, Vol. 28, No. 15, Part 1, col. 1655-81 (1978).
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as one expects a decision of a superior court to be, perhaps because
the Constitutional Court had to deliver its decision within a short
period of time. This, however, cannot detract much from the
Judicial nature of the Clonstitutional Court, which was generally
referred to even in the Constitution as ‘the court’,!!% since the
quality of judgment cannot determine conclusively whether the
institution delivering the judgment is a court or not.

In conclusion it may be said that, although strigtly speaking
the Constitutional Court was not a ‘Court’ since it did not form
part of the system of ordinary courts of law, and performed a
function till then unknown to the courts of Ceylon, having examin-
ed its composition and its actual operation one could hardly deny
that it is no different from a court of law,

119. The Constitution of 8ri Lanka, 1972, secs, 55(2) ad. fin., 56(3) and 58.
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CHAPTER 12

THE JUDICIARY OF SRI LANKA: THE PAST,
'THE PRESENT AND THE FUTURE

{1) Preliminary ;

It is a truism that the modern administrativer and judicial
system of Sri Lanka has its origins in the institutions introduced
by the British in Ceylon at the time it was ruled by them. The
absence in this book of a detailed account of the native admin-
istrative and judicial system that existed in Sri Lanka prior to the
British occupation follows from that historical fact.

In view of the fact that the colonial rulers were particularly
interested in the material benefits that acerued from Ceylon, it is
not surprising to come across mounting criticism of British policy
as a whole in Ceylon, especially when the critic is motivated by
nationalist fervour. The present writer confesses that he has not
delved into the historical records sufficiently to enter into that
debate. However, from the material that has been seen in the
archives, it is difficult to disagree with what Mills said:

The record of British policy in Ceylon is not free from
blemishes, but on the whole it is one of which the Empire
has no occasion to be ashamed.!

This is particularly true of the attitude of the colonial officers
in London and the administrative officers in Ceylon towards the
administration of justice. In Part 1 of this thesis we have shown
how the Governors of Ceylon expressed their respect for an inde-
pendent judiciary, which many Governors thought was an in-
dispensable requirement in order to uphold justice and order.
We have also noted that these convictions of the Governors could
find expression in the form of specific policies only to the extent
permitted by the overriding considerations of economy and the
safety of the state.

It is in this context that we must assess, particularly, the en-
trustment of judicial functions to civil servants during the early
years of British rule. The combination of civil and military func-
tions with judicial functions was prompted by the need to ensure
that the government officers commanded the respect and obedience
of the native people: in fact, under the Sinhalese kings the
Ceylonese had been used to an administrative system which did
not a make a clear delineation between judicial and administra-
tive functions.?

I. L. A. Mills, Ceplon under British Rule:1795-1932, (1933), p. 121.
2. See Sir John D’Oyly, A Skeich of the Constitution of the Kandyan Kingdom,
ed., L. J. B. Turner, Colombo, 1929.
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The observations that have been made on the colonial system
of administration in East Africa by Read warrant mention here,
He says:

Administrative officers, closer to the distinctive realities
of African life, sought to modify alien methods of justice
by a process of adaptation which they saw themselves
alone as being fitted to carry out.?

In Ceyldn, too, claims had been made that it was only a
civil servant-judge, familiar with the language, habits and the
way of life of the native people, who could administer justice in
a manner readily acceptable in the Island.*

The question may be asked whether the fusion of judicial and
administrative functions or the appointment of civil servants as
judges was prompted by anything other than expediency, economy
and convenience. It has been suggested that it is possible to gather
from communications between the autherities in London and the
administrative officers in African Colonial territories, which were
often confidential and were not meant, in any event, for publica-
tion, that it was assumed by them that their aim was to find a
more just system for the administration of justice.

It appears to have been commonly understood by admin-
istrative officers, colonial officers in London, and the
lawyers and judges with whom they were often to disagree
concerning policies, not merely that they all had a com-
mon aim In the devising of a sound and appropriate
system for the administration of justice, but that their
success in attaining that object was likely to be a crowning
achievement of British Colonial rulef

In the light of our discussion in Part 1 of this thesis, the above
view is strikingly applicable in the Ceylon context too.

During one hundred and fifty years of British occupation of
Ceylon we witness a gradual evolution towards responsible self-
government. Advancement in economy and literacy, together
with the emergence of a powerful free press, did much to militate
against the conferment of wide powers on the administration. A
gradual weakening of the powers of the Governor brought with
it a strengthening of the position of the representatives of the
people—elected or nominated. At the same time this meant that
the administration became more and more reluctant to interfere

3. Prof. J. S. Read, “The Search for Justice’, H. F. Morris and J. S. Read,
Indirect Rule and the Search for Justice: Essays in Fast African Legal History,
1972), at p. 293.
4. See, e.g., C. O. 54/514, Dispatch No. 243 of July 24, 1978.
5. H. F. Morris and J. 5. Read, op. cit., pp. 290-1.
6. Ibid., at p. 291.
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with the judicial process, deviating from the general practice in
the early years of British rule.

Together with the political, administrative and social reforms
was evolved the judicial system, which by Independence took the
form of a system of courts manned by judicial officers who were
protected from legislative and executive interference. .

During Colonial rule, the independence and the powers of th
judiciary were upheld only so far as the supreme authority of the
colonial administration was not impaired thereby.” As indepen-
dence drew near, however, the colonial authorities changed their
attitude towards the relationship that ought to exist between the
administration and the judiciary: they realized the importance
of checks and balances to the authority of the legislature and the
executive Ceylon was about to be endowed with, and, as a
result, the judiciary of independent Ceylon was to be immune
from legislative and executive control in order to guarantee its
independent authority. With the grant of independence, as the
colonial authorities believed, it was necessary to place restrictions
on the law-making and law-enforcing authority of the govern-
ment in order to prevent misuse or abuse of power, especially in
violation of the rights of the minorities. The colonial authorities
seem to have been preoccupied with the following question:

In granting full self-government, what limitations must
be prescribed in the Constitution of Ceylon?

In fact, during the twenty-four years the Soulbury Constitution
was in operation it was subjected to serious criticism, especially
by politicians of the left and centre-left parties. In Chapters 9
and 10 we saw the various objections raised against the suitability
of that constitution for the needs of the Ceylonese community.

S0, in 1972, when the Republican Constitution was adopted by
the Constituent Assembly, this was the relevant question:

How are the limitations placed on the authority of

Parliament to be removed?
In other words, the powers of the legislature and of the executive
were sought to be enhanced, thereby reviving more or less the
position that existed in Ceylon under Colonial rule: a central
government to whose power and authority all other institutions
and authorities should defer. Tt is with this object in mind that
the doctrine of separation of powers was categorically rejected in
drafting the Republican Constitution. In its place was ordained
the concept of the fusion of powers in the National State Assembly.
Further, the power of judicial review of legislation, which was
regarded as a stumbling-block to progressive legislation, was
taken away from courts.

7. See for instance supra pp. 43-45.
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The result, then, was, as we saw in the previous chapter, a
judiciary deprived of the power of judicial review—but ensured
of the exclusive exercise of other judicial functions.

How was this position changed in 19787

(2) The Constitution of the Democratic Socialist Republic
of Sri Lanka and the Judiciary

The ‘Constitution of the Democratic Socialist Republic of Sri
Lanka, 1978, made many fundamental changes in the constitu-
tional structure of Sri Lanka. It introduced an elected executive
President with substantial powers, in place of the nominal Head
of the State under the Soulbury Constitution and the Republican
Constitution of 1972.8 ‘The National State Assembly was replaced
with a Parliament whose members are to be elected according to
proportional representation, instead of merely by territorial rep-
resentation as before,® The general features of the Constitution
cannot be discussed in detail in this thesis: it may be said that
the Clonstitution of 1978 adopts the Parliament as the legislature of
Sri Lanka subject to the essential qualification that the President
possesses a high degree of control over it.

The provisions relating to the judiciary may now be examined.
Article 4 of the 1978 Constitution is similar to section 5 of the
Republic Constitution of 1972,

4. The Sovereignty of the People shall be exercised and
enjoyed in the following manner:

{(a) the legislative power of the People shall be
exercised by Parliament, consisting of clected
representatives of the People and by the People
at a Referendum;;

() the executive power of the People, including
the defence of Sri Lanka, shall be exercised by
the President of the Republic elected by the
People;

{¢) the judicial power of the People shall be exer-
cised by Parliament through courts, tribunals
and instifutions created and established, or
recognized, by the Constitution, or created and
established by law, except in regard to matters
relating to the privileges, immunities and powers
of Parliament and of its Members, wherein the
judicial power of the People may be exercised
directly by Parliament according to law;

()
(e)

8. The Constitution of the Democratic Socialist Republic of Sri Lanka, 1978,
Chapter VIIL. T i : :
9. lbid.,, Chapter XIV.
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~“Section 5 of the 1972 Constitution declared that the National
State Assembly exercised legislative power directly, and exccutive
and judicial powers indirectly, whereas Article 4 of the 1978
Constitution declares the manner in which the Sovereignty of the
People of the Republic of Sri Lanka is to be exercised, namely
that Parliament exercises the legislative power directly and the
Jjudicial power indirectly while the President of the Republic
directly exercises the executive power. It is correct to assume,
following the decision of the Constitutional Court'in the Local
Authorities (Imposition of civic disabilities) Bill Reference,X® that Parlia-
ment today is, as the National State Assembly was, incompetent
to exercise directly the judicial power which is to be exercised
only through courts and similar institutions. Thus, what we
witness in the present Constitution is a separation of the legisla-
tive, executive and judicial functions. It is interesting to note
that the structure of section 5 of the 1972 Constitution was used
in drafting Article 4 of the present Constitution to establish a
fundamental principle, namely, that of separation of powers,
which is diametrically opposed to that contained in its model
section, section 5 of the 1972 Constitution.

The Constitution of the Democratic Socialist Republic of Sri
Lanka, 1978, established the Supreme Court of the Republic of
Sri Lanka, and the Court of Appeal of the Republic of Sri Lanka,
each of which is a superior court of record.!! Provision was made
by the Judicature Act, No 2 of 1978, to establish the following
courts of original jurisdiction.

(I) The High Court;

(IT1) District Courts;
(III) Family Courts;

(IV) Magistrate’s Courts; and
(V) Primary Courts,

The provisions contained in the 1978 Constitution relating to
the Judiciary, together with the Judicature Act, No 2 of 1978,
replace the system of courts introduced by the Administration of
Justice Law, No 44 of 1973. Since it is not possible to examine the
present judicial structure here, our discussion must be limited to
an examination of the constitutional provisions relating to the
Judiciary, particularly to the Supreme Court.

(i) The Supreme Court

The Supreme Court is to consist of the Chief Justice and of no
less than six and not more than ten other Judges, appointed by
the President.!? It must be noted here that all Judges of the

10. .Mi!iciml Sézir.e Assembly Debates: Hansard., Vol. 28, No. 15, Part I (1978),
col. 1655-81.

11. The Constitution of Sri Lanka, 1978, Article 105 (1) and (3).

12. Fbid., Arts. 119(I) and 107(I).
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Supreme Court and the High Courts established by the Admin-
istration of Justice Law, No 44 of 1973, holding office on the day
immediately before the commencement of the Constitution of
1978 ceased to hold office, by virtue of Article 163 of the Consti-
tution. As a result of this provision a number of Judges of those
two courts lost their office when they were not appointed to the
Supreme Court, the Court of Appeal or the High Court by the
President.13

Every Judge of the Supreme Court and of the Court of Appeal
holds office during good behaviour and is removable only by the
President upon an address of Parliament on the ground of ‘proved
misbehaviour or incapacity’.? Parliament shall provide for all
matters relaiing to the presentation of such an address,including
the procedure for the passing of such resolution and the investiga-
tion and proof of the alleged misbehaviour or incapacity.’* Neither
the Soulbury Constitution of Ceylon nor the 1972 Constitution
limit the power of the legislature to make an address to any
specified grounds. The introduction of such a limit on the power
of Parliament indicates how the 1978 Constitution strives to
protect the independence of the judiciary to a greater extent
than before. The age of retirement of Judges of the Supreme Court
is sixty-five years, and not sixty-three as before 1978, whereas the
age of retirement of Judges of the Court of Appeal is sixty-three
years,16 Their salaries, determined by Parliament, shall be charged
on the Consolidated Fund,'” and the salary payable to, and the
pension entitlement, of a Judge of the Supreme Court and a
Judge of the Court of Appeal shall not be reduced after his
appointment,18

The Supreme Court, the highest and final superior Court of
record in Sri Lanka, exercises:

(a) jurisdiction in respect of constitutional matters;

(b) jurisdiction for the protection of fundamental rights;

(¢c) final appellate jurisdiction;

{d) consultative jurisdiction;

(e) jurisdiction in election petitions;

(f) jurisdiction in respect of any breach of the privileges
of Parliament; and

' (g) jurisdiction in respect of such other matters which

Parliament may by law vest or ordain.!®

{a) The Constitutional Jurisdiction of the Supreme
Court: The function of determing the constitutionality of Bills

13. This aspect will be discussed in Part 4 of this chapter. =
14. The Constitution of Sri Lanka, 1978, Art. 107(2).

15. Ikid., Art, 107(3).

16. Ibid., Art. 107(5); cf sec. 122(3) of the Constitution of Sri Lanka, 1972.

17. Ibid., Art. 108(1). 2

18. Ibid., Art. 108(2).

19. Ikid., Art. 118.
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referred to it is vested in the Supreme Court. A Bill comes up
before the Supreme Court for its determination as to whether the
Bill or any provision thereof is inconsistent with the Constitution
either when the President refers a Bill in writing addressed to the
Chief Justice or when a citizen by a petition in writing addressed
to the Supreme Court alleges that a Bill is, in whole or in part,
inconsistent with the Constitution. Where the constitutional
Jurisdiction of the Supreme Court has been so invoked, no pro-
ceeding shall be had in Parliament in relation to such Bill until
the determination of the Supreme Court has been made: such
determination has to be made within three weeks from the date
of such reference or petition.?® (The Constitutional Clourt under
the Constitution of 1972 had to arrive at a decision within two
weeks),

Where the Supreme CGourt determines that a Bill is, in whole
or in part, inconsistent with the Constitution, it should also inform
the Speaker whether such Bill ought to specify that it is for the
amendment of the Constitution, or whether such Bill can or
cannot be passed by the special majority prescribed for constitu-
tional amendment (two-thirds) without also being approved by
the people at a referendum.?* A Bill declared to be inconsistent
with the Constitution can be passed only in the manner stated in
the determination of the Supreme Court.?2 Parliament may how-
ever pass such Bill after such amendment as would make the Bill
cease to be inconsistent with the Constitution. To assist Parlia-
ment in effecting such amendment, Article 123(2) permits the
Supreme Court to specify, in their decision, the nature of the
amendments which would make the Bill or such provision cease
to be inconsistent.?® This is a novel provision. There was no
corresponding provision in the Republican Constitution of 1972,
As Jaya Pathirana, J., emphatically stated in his dissenting judg-
ment in the Church of Sri Lanka (Consequential Provisions) Bill
Decision: ‘Our task as enjoined by the Constitution is pure and
simple, to look at the Bill, examine it and to see whether the Bill
vis-a-vis the Constitution, of Sri Lanka is consistent with the
Constitution.’* Once a Bill has been passed by Parliament it is
not competent for any court or tribunal to pronounce upon, or call
in question in any manner, the validity of such Act on any
ground.2®

These provisions also apply, mutatis mulandis, to an urgent Bill
—a Bill bearing an endorsement to the effect that in the view of

20. Ibid., Art, 121.

21. Ibid., Art. 123(1).

22. Ihid., Art, 123(4).

23. As in the Essential Public Services Bill Decision, Hansard, October 2, 1979,
vol. 6, No. 6.

24. Decisions of the Constitutional Court of Sri Lanka, Vol. 3 {1975), at p. 28

25. Ibid., Art. 80(3).



278 THE JUDICIAL ROLE IN SRI LANKA

the Cabinet of Ministers it is urgent in the national interest—but
the determination of the Supreme Court has to be made within
twenty-four hours. The President may, however, extend this
time limit upto three days.?¢

The present Constitution, like its predecessor, then, excludes
Judicial review of the constitutionality of legislation. The Supreme
Court replaces the Constitutional Court, which did not strictly
form part of the judicial structure, and determines whether a Bill
is inconsistent with the Constitution. Article 120 of the Constitu-
tion of 1978 has the effect of preventing the Supreme Court from
deciding whether or not a particular Bill is inconsisient with the
Constitution in certain specified circumstances, such as when the
Cabinet of Ministers has certified that a Bill is intended to be
passed with the special majority prescribed for constitutional
amendment; there the sole determination of the Court is to be
whether the Bill should be approved at a referendum or whether
it should be passed as an express constitutional amendment.?”
For instance, while a Bill intituled ‘an Act to Amend the Com-
pulsory Public Service’, No. 70 of 1961, was being examined by
the Supreme Court to determine its validity, the President
of the Republic of Sri Lanka informed the Supreme Court
that the Cabinet of Ministers had decided to pass it with
a two-thirds majority. Accordingly the Court limited its inquiry
only to the question whether a referendum was required to validly
pass that Bill which the Court answered in the negative.??

. Article 120 (b) provides a situation where the constitutional
Jjurisdiction of the Supreme Court is completely ousted:

120 (b). Where the cabinet of Ministers certifies that a
Bill, which is described in its long title as being for the
amendment of any provisions of the Constitution, or for
the repeal and replacement of the Constitution, is
intended to be passed with the special majority required
by Article 83 and submitted to the People by referen-
dum, the Supreme Court shall have and exercise no
Jurisdiction in respect of such Bill. 2

It appears that the Supreme Court, in the exercise of its
constitutional jurisdiction, has not been slow to declare Bills in-
consistent with the Constitution. For instance, in the Licensing of
Produce Brokers Bill Decision® the Supreme Court declared that
some of the provisions of the Bill in guestion were inconsistent
with the Constitution. Similarly in the Third Amendment to the

26. Ibid., Art. 122.

27. Ibid.; Art. 120 (c)..

28. The decision of the Supreme Court is reported in Hansard Vol. 4, No. 4
. of Fehruary 6, 1979, col. 435-8.

29, Hansard, Vol. 3(2), No. 6, of December 20, 1978, col. 1254-8.
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Constitution Bill Decision,’® Essential Public Services Bill Decision3 and
Development Councils Bill Decision,? certain provisions contained in
the impugned Bills were found by the Supreme Court to be incon-
sistent with the Constitution. :

A feature common to these three decisionsis that in the Supreme
Court’s view some of the provisions in these Bills could not
become law unless approved by the people at a referendum. In
the case of the proposed third amendment to the Constitution
Parliament passed the Bill with a two-third majority with the
intention of referring it to the people at a referendum. However,
a change of circumstances removed the urgent need to pass the
Bill: so, no further steps were taken by the President or the govern-
mentregarding its enactment, In the other two decisions mentioned
above Parliament amended the objectionable clauses, namely
clause 4 of the Essential Public Services Bill and clause 24 of the
Development Councils Bill, thereby making the Bills proper

subject of legislation by Parliament without recourse to a
referendum.

In determining whether a Bill contains any provision inconsistent
with the Constitution the Supreme Court is free to draw upon
previous judicial decisions, rules and practices, for the Supreme
Court, unlike the Constitutional Court of the 1972-1978 era, is a
court of law in the true sense of the term. And, in the performance
of this constitutional function, the Supreme Court does not cease

to be the Supreme Court and engage in performing an extra-
judicial advisory function.

The jurisdiction of the Supreme Court may be exercised
in different matters at the same time by the several judges
of that Court sitting apart.3

The sole and exclusive jurisdiction in respect of the interpreta-
tion of the Constitution is another aspect of the constitutional
Jjurisdiction of the Supreme Court. Article 125(1) of the Constitu-
tion provides that whenever a question rclating to the interpreta-
tion of the Constitution arises in any other court, tribunal or
similar institution, such question ‘shall forthwith be referred io the
Supreme Court for determination’, '

(b) Other jurisdiction of the Supreme Court: The Supreme
Court has the sole and exclusive jurisdiction to hear and deter-
mine any question relating to the infringement or imminent
infringement by exccutive and administrative action of any
fundamental right or language right enshrined in the Constitu-

30. Hansard, January 1, 1981, Vol. 14, No. 1.

31. Hansard, October 2, 1979, Vol. 6, No. 6.

32. Hansard, August 8, 1980, Vol. 11, No. 6.

33. The Constitution of Sri Lania, 1978, Art. 132(2).
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tion.* In 1979 more than 15 applications were made to the
Supreme Court under this article, Article 126, The judgment
delivered by the Supreme Court in August 1980, in an application
made under Article 126 by Miss Ruwani Perera, challenging the
criteria adopted by the University Grants Commission in respect
of university admissions, is a landmark decision in regard to the
equal protection of lawsclause in the Constitution of the Democratic
Sogialist Republic of Sri Lanka.?® Iis consultative jurisdiction is
exercised when the President of the Republic refers to it any
question of law or fact of public importance to obtain the opinion
of the Court thereon.® For instance during the Second Reading
of the Third Amendment to the Constitution Bill it was suggested
that it would be useful if the President referred the Kalawana
issue to the Supreme Court for its opinion:> In addition to the
exercise of the jurisdiction in election petitions®® and in respect of
the breaches of Parliamentary privileges,® the Supreme Court
functions as the final court of civil and criminal appellate
jurisdiction.?

(ii) Provisions Relating to the Inferior Courts and General

Provisions

The Judges of the High Court are appointed by the President
of the Republic and can be removed by him on the recommenda-
tion of the Judicial Service Commission.** The appointment,
transfer, dismissal and disciplinary control of judicial officers
(excluding the Judges of the Supreme Court, the Court of Appeal
and the High Court, to each of which special provisions apply), is
vested in the Judicial Service Commission,*? which consists of the
Chief Justice, who shall be the Chairman, and two Judges of the
Supreme Court appointed by the President of the Republic.#® A
Judge of the Supreme Court appointed as a member of the Com-
mission holds office for a period of five years from the date of his
appointment and is eligible for reappointment.** The salary
payable to a member of the Commission is determined by Parlia-
ment and cannot be diminished during his term of office.%

The provisions outlined above clearly indicate that the present
Constitution of Sri Lanka is designed to confer a greater degree
of independence on the judiciary than under the Republican

34. Art. 126.
35. See Professor G. L. Peiris’ article ‘Fundamental Rights and University

&8 Admissions, appearing in The Ceylon Daily News of August 16, 1980 and

of August 18, 1980.
36. Art, 129.
37. See Hansard, January 6, 1981, Volume 14, No. 1. Columns 39-41: Seec
enerally Columns 13-156 of the same.

38. grt 130. 39. Art, 131,
40. Art. 127. 41. Art. 111 (2).
42. Art. 114. 43. Art.112 (1).
44. Art. 112 (4). 45. Art. 112 (7).
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Consutution ot Sri Lanka, 1972. Article 115, which makes it an
offence to interfere with the Judicial Service Commission, and
Article 116, which makes it an offence to interfere with the
judiciary, add strength to that proposition.

It is one thing to guarantee the independence of the judiciary
by incorporating provisions in the Constitution to that effect; it
is quite another to say that in the general practice the judiciary
is not subject to excessive or objectionable control or influence by
the legislature as well as the executive, This is the aspect that we
will discuss in the last part of this chapter. Before we embark on
that discussion we will briefly examine the impact made by the
judicial power cases of Ceylon on other jurisdictions.

(3) The ‘Judicial Power Cases’ of Ceylon: Their Implica-
tions Abroad

Creative law-making by the Supreme Court of Ceylon and the
Judicial Committee of the Privy Council in Ceylon cases, parti-
cularly the ‘judicial power cases’, led to the constitutional changes
brought about in 1972 especially in respect of the Judiciary. In
the Local Authorities (Imposition of Givic Disabilities) Bill Decision, the
Constitutional Court decided, as we saw in the previous chapter,
that the legislature could not exercise judicial power in a legisla~
tive form, thereby applying the Liyanage Principle to the Republi-
can Constitution which was designed so as to make that principle
inapplicable. The present Constitution, although it does not re-
introduce the power of judicial review, seeks to guarantee a
greater degree of judicial independence than that obtained under
the 1972 Constitution. Further the revival of the term ‘judicial
officer’,% omitted from the 1972 Constitution, makes the ‘judicial
power cases’ of the 1948-1972 era all the more relevant today.

T_hc ‘judicial power Gases’ of Ceylon did not pass unnoticed in
foreign jurisdictions. In fact, the Famaican Gun Court case heavily
relies on Liyanage’s case for its conclusion in respect of the concept
of judicial power.

46. See the Constitution of 5ri Lanka, 1978, Art. 114 (1): The appointment,
transfer, dismissal and disciplinary control of Judicial officers, . . . . I3
vested in the [Judicial Service] Commission. Article 170 defines Gudicial
officers’, other than in Article 114(1), to mean ‘any Judge of the High
Court or any judge, presiding officer or member of any other Court of
First Instance, tribunal or institution created and established for the
administration of justice or for the adjudication of any labour or other
dispute but does not include a person who performs arbitral functions or
a public officer whose principal duty or duties is or are not the performance
of functions of a judicial nature’. That section further provides: ‘No court
or tribunal or instituion shall have jurisdiction to determine the guestion
whether a person is a judicial officer within the meaning of the Constitu-
tion but such question shall be determined by the Judicial Service Com-
mission whose decision thereon shall he final and conclusive. Note that
under the C.onstitution of Sri Larka, 1972, such questions were determined
by the Cabinet of Ministers. (See Sec. 110(2) of the Constitution of Sri
Lanka, 1972).
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The Judicial power cases of Ceylon have been referred to in
certain judicial decisions from Canada and Australia and attracted
academic discussion. First the Famaican Gun Court case?

In Hinds v. The Queen*® it was argued before the Privy Council.
that the Gun Court Act of 1974, passed by the Parliament of
Jamaica as an ordinary Act of Parliament, under which each of
the appellants had been convicted, amounted to an infringement
of the provisipns contained in the Constitution of Jamaica relating
to the Judicature.

The Gun Court Act of 1974, the impugned statute, established
a new court called the Gun Court with power to sit in three divi-
sions: a Resident Magistrate’s Division, a Full Court Division and
a Circuit Court Division. Provision was made to confer an exclu-
sive _]uns.dlctlon in firearm offences on the Gun Court. While
inquiring into a firearm offence, the Gun Court could also try the
offender for any other kind of offence he might be charged with,
Prior to the creation of the Gun Court, criminal offences were
triable either in a Resident Magistrate’s court or in a Circuit
Court of the Supreme Court of Jamaica.

" It was held by the Privy Council that the Gun Court in estab-
lishing the Resident Magistrate’s Division and the Circuit Court
Division, merely enhanced the powers which were exercised by
the Resident Magistrates and the Circuit Court of the Supreme
Court respectively under the general law. The Gun Court Act,
however, sought to create a new court when it provided for a Full
Court Division consisting of three Resident Magistrates. The Full
Court Division had a criminal jurisdiction, except for capital
offences, and its sentencing powers for such offences were co-
extensive with those of a Circuit Court. It was argued that the
impugned Act was unconstitutional to the extent that it purported
to confer on a court consisting of persons qualified and appointed
as Resident Magistrates a jurisdiction which under the Constitution
was exercisable only by a person qualified and appointed as a
Judge of the Supreme Court.

Their Lordships observed that the constitutional provisions
dealing with the appointment and security of tenure of all persons
holding any salaried judicial office drew a distinction between

(a) a higher judiciary, consisting of the Judges of the

Supreme Court and Judges of the Court of Appeal;
and

(b) a lower judiciary, consisting of Resident Magistrates

etc.

Having outlined the relevant provisions, the Privy Council pointed
out that:

47, [1976] 1 All E.R. 353.
43, Jbid.
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the distinction between the higher and the lower judiciary
is that the former are given a greater degree of security
of tenure than the latter.*?

The difference in the degree of the security of tenure, their
Lordships thought, was attributable to the difference of import-
ance of the jurisdiction that higher and lower courts exercised.
Therefore, if 2 person is granted a jurisdiction that is generally
exercised by the judges of the superior courts, then, such person
must be appointed in the same manner and entitled to the same
security of tenure as a judge of a superior court.?

In Hinds v. The Queen the Privy Council went a step further
than deciding that judicial power should be exercised by judicial
officers: it decided that the judicial power generally vested in a
superior court cannot be exercised by a judge of an inferior court.
It is interesting to note that in the judicial power cases of Ceylon
this issue did not come up for decision, except in Rafwalte v.
Piyasena.5t In that case the Supreme Court had to decide whether
it was constitutional to vest in election judges, selected from
Judges of the Supreme Court and of gertain District Courts,
election jurisdiction which was exclusively exercised by the
Supreme Court previously. It was held that ‘the Constitution
does not vest the jurisdiction to try election petitions in the
Supreme Court’.?? As H. N. G. Fernando, S.P.]J. explained:

If it can properly be said that there has thus been an .
encroachment upon the jurisdiction previously enjoyed
by Judges of Supreme Court exclusively, those who thus
encroach are themselves members of the judicature.
There has been no encroachment by the legislature or
the executive.53

Thus, while the Ceylon cases were primarily concerned with
legislative ‘and executive encroachments upon judicial power, the
decision in Hinds v. The Queen seeks to declare it illegal to effect
an encroachment by lower courts upon the jurisdiction of the
higher courts.

In Hinds v, The Queen it was also argued that the power of the
Gun Court to impose a mandatory sentence of detention at hard
labour from which the detainee can only be discharged at the
discretion of the Gavernor-General acting in accordance with the
advice of the Review Board, a-non-judicial body established by
the Act, was inconsistent with the Constitution. The Privy Council

49. Ibid., at p. 364.

50. Ikid., at p. 365.

51. (1966) 69 N.L.R. 49.

52. Ibid., at p. 52, per Sansoni, C.]J.

53. Ibid., at p. 57, per H, N. G. Fernando, 8.P.]. This is the view entertained
by the dissenting judges in Hinds® case. i S
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pointed out that, in substance, the power to determine the length
of any custodial sentence imposed for firearm offences was vested
in the Board of Review: the Gun Court could only make recom-
mendations regarding the length of the custodial sentence but such
recommendations did not bind the Board. As their Lordships
pointed out, although Parliament may prescribe limits on the
discretion of the judge in imposing a sentence, it could not divest
the courts of their sentencing power and vest it in a non-judicial
body. i

If consistently with the Constitution, it is permissible for
Parliament to confer the discretion to determine the
length of custodial sentences for criminal offences on a
body composed as the Review Board is, it would be
equally permissible to a less well-intentioned Parliament
to confer the same discretion on any other person or body
of persons not qualified to exercise judicial powers, and in
this way, without any amendment of the Constitution,
to open the door to the exercise of arbitrary power by
the Executive in the whole field of criminal law.5*

In arriving at these conclusions their Lordships, in Hinds v.
The Queen, made certain general propositions, Firstly, a West-
minster Model Constitution generally embodies the concept of
separation of powers. As a cansequence of this, judicial power is
exclusively vested in the judiciary, The fact that the Constitution
does not expressly refer to separation of powers or to the exclusive
vesting of judicial power in the judiciary is not conclusive because:

a great deal can be, and in drafting practice often is,
left to necessary implication from the adoption in the
new Constitution of a governmental structure which
makes provision for a legislature, an executive and a
Jjudicature. . . .{I]t is well established as a rule of con-
struction applicable to constitutional instruments under
which this governmental structure is adopted that the
absence of express words to that effect does not prevent
the legislative, the executive and the judicial powers
of the new state being exercisable exclusively by the
legislature, by the executive and by the judicature
respectively.3s

It is right to say that Hinds v. The Queen represents the high
water mark in the judicial power cases of the Commonwealth.
And, undoubtedly, the decision is based on a reformulation of
the principles emerging from the judicial power cases of Ceylon.

With Hinds v. The Queen may be contrasted the Canadian

34. Hinds v. The Queen [1976] 1 All E.R. 353, at p. 370.
55. Ibid., at p. 359, 360.
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decision of R.v. Ganapathi,* where it was held that the principle
of separation of powers in Liyanage v. The Queen did not invalidate
a scheme empowering a magistrate to determine whether a
traffic offence had occurred and then remit the case to an admin-
istrative officer or tribunal to fix the penalty.

In R. v. Humby®" the issue was whether the Matrimonial Causes
Act of 1971 (Australia) which purported to validate maintenance
orders made by the Master of Supreme Court, which the Supreme
Court of Southern Australia had held to be beyond his authority,
was constitutional. The argument, based on Liyanage v. The Queen,
that the validation of orders was a usurpation of judicial power
was rejected on the ground that the legislature madeno determi-
nations in respect of maintenance claims, but merely gave legal
effect to determinations that had been made in the invalid orders.
It was held that the Privy Council decision in Liyanage v. The
Quezen, which was given in a special factual situation, had no appli=
cation to the instant case.

The relevance of the Liyanage Principle, namely that under the
Soulbury Constitution of Ceylon there existed a separation of
powers and that neither the legislature nor the executive could
usurp the judicial power that exclusively belonged to the judiciary,
for other Commonwealth countries has been the subject for
academic discussion too.

Various similarities that existed between the constitutional
systems of Ceylon and Australia, it has been pointed out, naturally
makes Liyanage’s case relevant for Australia. However, the diffi-
culties involved in applying that case to new factual situations
appears to be a great obstacle to its relevance:

The decision appears to go a long way, However, its
weight as an anthoritative precedent is qualified by the
Judicial Committee’s disinclination to lay down any
general rules about what might amount to usurpation or
infringement of the judical power.5®

The relevance of Liyanage's case for Clanada is not beyond
controversy either.

On the basis that the provisions contained in the Canadian
Constitution relating to the judiciary are similar to those con-
tained in the Soulbury Constitution it has been suggested that
Liyanage’s case is relevant in Canada. This suggestion, however, is

56. (1973) 34 D.L.R. (3d) 495.

57. 2 AL.R., 297, (1973-74). ;

58. Liyanage’s case was discussed but not followed in: Gragron and Valliers v.
The Queen, 14 Criminal Reporis, New Series 321 (1971} ; and Talga Lid.
v. M, B, C. International Lid., and Others 50 A.L.J. (Reports) 629 (1976).

59, Gartbh Neitheim, ‘Legislative Interference with the Judiciary’, 40 A.L.J.
221 (1966).
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qualified by the writér’s doubt whether Liyanage’s case is sound in
principle: :

If the decision in Liyanage v. The Queen is sound in prin-
ciple, it points to the conclusion that the B. N, A. vests
judicial power exclusively in the judiciary as o matter of
law, so that constitutional amendment, not just an Act
.of Parliament or of a provincial legislature, would be
required before such power could be exercised by the
-legislative or executive branches of government.5¢

Disagr_eeing with the view expressed above, Peter Hogg points
out that unlike in Ceylon legislative and executive interference
with judicial process is not precluded in Canada.5! i

. The judicial decisions and the legal writings that have been
briefly examined above clearly indicate that the contribution
made by the ‘judicial power cases’ of Ceylon to the development
of the constitutional law of the Commonwealth is not inconsider-
able. Particularly the decision of the Privy Council in Hinds v,
The Queen bears ample evidence to the fact that what 8. A. de
Smith predicted has come true:

[Gliven the major premise that an exelusive domain is
reserved to the judiciary by the Constitution tendencies
to take a restrictive view of legislative power to vest
judicial functions in bodies other than courts or judges
will surely be reinforced.t2

The above discussion indicates that, except in Hinds' case,
Liyanage’s Principle has not been applied outside Sri Lanka. It is
interesting to note that even in Hinds® case opinion was divided
as to the constitutionality of the Jamaican Gun Court Act,

Viscount Dilhorne and Lord Fraser of Tullybelton, disagreeing
with the majority opinion delivered by Lord Diplock, held that
the impugned Act had validly conferred on the Full Court Divi-
sion of the Gun Court a jurisdiction which had previously been
exercisable by the Supreme Court alone. In arriving at this con-
clusion, their Lordships placed much emphasis on the fact that
‘the creation of the Full Court Division with its jurisdiction and
powers did not involve any transfer of judicial power to the execu-
tive’.63 While conceding that the Gun Court was vested with an
exclusive jurisdiction in respect of firearm offences as well as any
other offences committed by persons convicted by it of firearm

60. J. N. Lyon, ‘The Central Fallacy of Canadian Constitutional Law’, 22
MeGill Law Journal (1976) 40, at 47.

61. P. W. Hogg, Constitutional Law of Canada (1977), at p. 200.

62. S. A. de Smith, ‘The Separation of Powers in a New Dress’, 12 McGill
Law Journal (1966), 491.

63, Hinds v. The Queen [1976] 1 AILE. R.353, at p. 375.
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offences, their Lordships could not find anything in the Jamaican
Constitution which prohibited the exercise by a magistrate or
other inferior judicial officer of a jurisdiction generally exercised
by the Supreme Court of Jamaica. Having observed that under
section 97(1) of the Jamaican Constitution Parliament could
confer, by an ordinary statute, jurisdiction on the Supreme Court,
their Lordships went on to say that:

[tlhere is nothing in the Constitution to indicate that it
cannot by a Bill passed in that way reduce or alter the
jurisdiction and powers {other than those given by the
Constitution) which by virtue of the Jamaica (Constitu-
tion) Order in Council the Supreme Court had when
the Constitution came into force. There is also nothing
in the Constitution to suggest that unless the Constitution
was amended, the Supreme Courl was to continue to
possess all the powers and jurisdiction it had at that
time.54

"This is exactly the position taken by the Supreme Court of Ceylon
in respect of the power of Parliament to alter the jurisdiction of
the courts of Ceylon. The discussion under the major sub-heading
‘the Conceptual Difference between Judicial Power and Jurisdic-
tion’ in Chapter 8 of this thesis has revealed that the Supreme
Court had held that Parliament could take away from the Courts
a jurisdiction it was empowered to confer, although it was doubted
whether certain powers which were inseparably connected with
‘the Supreme Court could thus be taken away., The decision of
the Supreme Court of Ceylon in Ratwatte v. Piyasenass
which we had occasion to refer to earlier in this chapter clearly
indicates that Parliament could confer on a judicial officer other
than a Judge of the Supreme Court a jurisdiction that had pre-
viously been exercised exclusively by the Supreme Court of
Ceylon. Viscount Dilhorne and Lord Fraser of Tullybelton in
Hinds’ case, thus, refused to recognize a distinction bétween the
jurisdiction of the superior and inferior courts, a distinction
significant enough to affect the constitutionality of an Act of
Parliament: their Lordships, however, appreciated that the
Jurisdiction of the Supreme Court could not be taken away so as
to materially” affect the identity of the Supreme Court as a
superior court of record.sé

Viscount Dilhorne and Lord Fraser of Tullybelton agreed with
the majority decision that the conferment of the power on the
Board of Review to determine the length of a mandatory cus-
todial sentence imposed by the Gun Court contravened the
principle of separation of powers. This principle, their Lordships,
64. Ibid., atp. 377 e

65. (1966) 69 N.L.R. 49. et : :
66. [1976] 1 All E.R, 353, at p, 378.
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thought, had been given effect by the written terms of the Con-
stitution and did not arise by implication as was held by the
majority.?’

It has very correctly been pointed out by Hood Phillips that
in Britain, which provided the “Westminster Model’, evidence
of ‘a negaiion of the doctrine of the separation of powers in most
of its meanings™®is not difficult to find. He asserts that the English

rinciple of, the independence of the judiciary from executive
interference is not related historically to the doctrine of the separa-
tion of powers.t?

The innumerable difficulties which are encountered in defin-
ing the concept of judicial power seem to be in his mind when
the learned writer says about the position in England:

Our institutions may recognize in a general way three
kinds of governmental powers, but no precise classifica-
tion of their contents can be made; and also three kinds
of governmental bodies, though it is not possible to make
a logical allotment of powers among them.™

In Part I of this chapter we have explained that when inde-
endence was granted, colonial authorities abandoned the firmly
held belief that the power of the central government should be
maintained against any other institution, in favour of providing
checks and balances on the legislative and executive authorities
Ceylon was to be endowed with, One must not forget that a
“Westminster Model Constitution’, which is inevitably written,
rescribes limits on the legislative competence of Parliament un-
own to English constitutional lawyers. These observations, as
Hood Phillips seems to belicve, indicate that in determining the
conceptual basis of a “Westminster Model Constitution®, any
assistance that may be derived from the British constitutional
experience should not be over-emphasized.

(4) Lions or Jackals: the Independence of Judges in Sri
*

Lan

Judicial power, which essentially means the power to settle
disputes between the subjects themselves or between the subject
and the State, is generally entrusted to judges not just because
they are legally qualified but because the law provides them with

67. Ibid., at p. 380.
68. O. Hood Phillips, ‘A Constitutional Myth: Scparation of Powers’ 93 Larww

Quarierly Review (1977) 11-13 at p. 12.

69. Ihid. atp.13. 70. Ibid.
« * This heading is suggested by the following article: L. Noble ‘Lions or
Jackals: the Independence of Judges in R. v. Hampden’ 14 Stanford Review

(1962) 711.
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a degree of independence which is not enjoyed by state officers.™
“Therefore, if the independence of the judiciary is not respected
in 2 country, one cannot expect the courts to do justice by the
:subject, especially when dealing with disputes between him and
the State. That is why the last few pages of this thesis must
‘mainly be on how far judges are immune from legislative and
executive interference.

Reference has already been made to the proceedings before
the Presidential Commission of Inguiry which dealt with GOTrup-
tion and abuse of power committed during the period 1970-1977.
A recurrent feature of these proceedings is that high ranking
officers, including Ministers, are alleged to have interfered with
_judges in the perfomance of their duties.”

The Judges of the Supreme Court, established by the present
‘Constitution of Sri Lanka, who exercise powers very nruch similar
to those exercised by the Judges of the Supreme Coourt as constituted
under the former Constitution, are appointed by the President
in keeping with the earlier practice. Thus the most appropriate
-course would have been to provide for the continuance in office
of the Judges of the Supreme Court, which was abolished by the
1978 Constitution, as Judges of the newly constituted Supreme
Court. However, the constitution-makers have thought fit to do
-otherwise: the Judges of the abolished Supreme Court ceased to
be Judges of the Supreme Court with the commencement of the
1978 Constitution and the President made fresh appointments to
the newly constituted Supreme Court which resulted in the loss
of office to certain Judges of the former Supreme Court.

The practical consequence of this procedure is that those Judges
‘who were not reappointed ceased to hold office in a manner not
provided for in the former Constitution under which they were
appointed. Removal of Judges of the Supreme Court was to he
by the President on an address of the National State Assembly alone
and this rule continues to apply under the present Constitution in a
‘more rigid form.”™ When the existing Constitution recognizes, more
firmly than before, that the tenure of judges should be guaranteed
in order to ensure their independence, is it consonant with the
spirit of the Constitution that the Coonstitution itself should be used
as a method of terminating the services of a judge otherwise than
in accordance with the current constitutional provisions relating
1o the removal of judges?

71. As Blackstone says in his Commentaries: “In this distinct and separats
cxistence of the judicial power in a pecular body of men . .. consists
one main preservative of the public liberty: which cannot subsist long in
any state unless the administration of cormon justice be in some degree
separated both from the legisiative and also from the executive power',
(7th ed. at p. 269).

72. See supra p. 246.

73. See supra p. 273.
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This incident is not strictly without precedent. Inquiring into
the constitutionality of the Administration of Justice Bill, the
Constitutional Court upheld the argument that the provision
contained in that Bill, which declared that each judge who on the
day preceding the commencing day of the Administration of
Justice Law held office in the Court of Appeal or the Supreme
Court, unless he had reached the age of sixty-three years, would
continue to be a Judge of the ncwlv constituted Supreme Court,
was inconsistent with the Constitution which declared that thc
Judges of the Supreme Court should be appointed by the President.

This decision of the Constitutional Court™ is not sound in
principle either; for when the impugned Bill provided for the
continuance in office of the existing judges it did not appeint any
judges but merely guaranteed the office of existing judges who
had been appointed by the President in accordance with the
relevant constitutional provisions. If the decision of the Con-
stitutional Court that the President should make new appoint-
ments because the Supreme Court to be established by the im-
pugned Bill was a new court is anything to go by, then, the non-
appointment of certain judges following the adoption of the
present Constitution is legally justified. It is submitted that both
these instances are far from being consistent with the proper
degree of independence that judges should enjoy.

How the legislature has attempted to circumvent difficulties
created by judicial decisions is relevant to our discussion, In 1974
the Supreme Court of Sri Lanka decided by a majority that an
order of the Minister to acquire land was ineffective since he had
not acted in good faith, Immediately after the decision was pro-
nounced the National State Assembly prepared a Bill amending
the Interprctation Ordinance on which the decision was based
and nullifying the judgment. The Bill was referred to the Con-
stitutional Court as an urgent Bill. Having obtained the approval
of the Constitutional Court as to the Bill’s constitutionality, the
National State Assembly proceeded to pass it with the clear
two-thirds majority the govermment commanded at the time.™
This incident was criticised especially by the oppesition political
parties as an attempt to undermine the independence of the
judiciary. Recently, while the decision of the High Court that
the Special Presidential Commission had no authority te ingquire
into any incidents previous to the enactment of the relevant law
was being inquired into by ‘the Supreme Court, the President
pubhcly declared that thc governmerit would rc‘;pcct any decision

_74. The decision is reported in The Decisions of the Constitutional Court, Vol. 1
(1973 57.

75. For a discussion of this incident see I.. J. M. Cooray The Twilight of
Judicial Control of Executive Action in Sri Lanka® 18 Malaye Law Fournal
(19761, 230.
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that the Supreme Court would pronounce.”™ However, before the
Supreme Court delivered its judgment an Act was passed expressly
conferring the power on the Commission to inquire into any
past events. The Act also validated the proceedings before the
Commission that had been adversely affected by the High Court
decision.” Is this not a re-enactment of what happened in 19?4
in respect of the Interpretation Ordinance?

The instances mentioned above are only a few of t.hc examples
which are available. One needs hardly to say that.it is in the
interest of the independence of the judiciary that such deeds
ought to be avoided to the greatest possible extent,

What are the reasons for clashes between the judiciary and the
administration? When one looks at such clashes, which start from
the early days of Colonial rule in Ceylon, the conclusion is irre-
sistible that very often these are referable to a clash of social values
respected by judges and the administration.” As Griffith points
out judges are ‘primarily concerned to protect and conserve
certain values and institutions’,

They are protectors and conservators of what has been,.
of the relationships and interests on which, in their view,
our society is founded.”™

Therefore, particularly when a government is committed fo
radical or progressive changes in the social structure, there seems
to be prepared ground for disagreement between the judges and
the government leading to a strained relationship. Judges who
are bred in the common law tradition upholding the rights and
freedoms of the individual will not easily become adjusted to radical
reforms of society. Therefore, these disagreements will continue
until such time that there is a change of attitude in the minds of
the judges. Such a change will not easily come by because judges
do tend to be very cautious in deviating from previous rules and
practices,

When one talks about the role of the judiciary especially in the
field of constitutional law it is extremely difficult to set an im-
aginary pattern against which the actual operation of courts can
be tested. The best that canbe done is to review the past, and
present it so that we may learn from the past and build upen it.

76. Sce Dinaming (Sinhala daily) September 16, 1978.

77. Special Presidential Commissions of Inqmry {Special Provisions) Act,
No. 4 of 1978,

78. See generally J. A. G. Griffith, The Politics of the Fudiciary (1977).

79. Ibid. at p. 52.



SELECT BIBLIOGRAPHY

Achimu, V. O. dutochthony: An Aspect of Constitutionalism in Certain African Coun-
tries, London, Ph.D., 1972.

Amerasinghe, . F. ‘Sovereignty of Parliament Revisited’, 1 ‘Colombo Law Re-
ziecw 91, Faculty of Law, University of Sri Lanka, Colombo, 1969.

—The Doctrines of Sovereignty and Separation of Powers in the Law of Ceylon, Lake
House Idvestments, Colombo, 1970.

Beardsley, James. ‘Constitutional Review in France’, The Supreme Court Review,
pp- 189-259, University of Chicago Press, 1975.

Bickel, A, M. The Least Dangerous Branch: The Supreme Court at tha Bar of Politics,
Indianapolis, Bobbs-Merril, 1962.

Blackstone, Commentartes on the Laws of England, 7th ed., Oxford, Clarendon Press,
1775, 4 Vols.

Ceylon Government. Addresses Delivered in the Legislative Council of Ceylon by
Governors of the Colony Together with the Replies of Council, 4 Volumes, Colombo,
1876, 1877, 1900 and 1905.

Cooray, J. A. L. “The Supreme Court of Ceylon®, The Fournal of the International
Gommission of Furisiz, Vol. IX, No. 2 {1968), p. 96.

——(onstitutional and Administrative Law of Sri Lanka (Ceylon), Colombo, Hansa
Publishers, 1973.

Cooray, L. J. M. ‘“The Operation of Conventions in the Constitutional History
of Ceylon,” 1 Modern Ceylon Studies (1970), pp. 1-42.

——Reflections on the Constitution and the Constituent Assembly, Colombo, Hansa
Publishers, 1971. .

——The Twilight of Judicial Control of Executive Action in Sri Lanka’, 18
Malaya Law Review (1976}, pp. 230-256. -

Dean, W.H.B. Whither the Constitution?, Inaugural Lecture delivered on 2.10.1975,

. New Series, No. 35, University of Cape Town.

Denning, Lord. The Discipline of Law, London, Butterworths, 1979,

de Silva, C. R. Ceplon under the British Occupation: 1795-1833, 2 volumes, Colombo,
The Colombo Apothecaries’ Co., Lid., 1933.

de Silva, H. L. ‘Some Reflections on the Interpretation, of the Constitution of
Ceylon and its Amendment’, The Fournal of Ceylon Law, Vol. 1, No. 2
{December 1970), pp. 233-251.

de Smith, 5. A. ‘Westminster’s Export Models: the Legal Framework of Res-
ponsible Government’, journal of Commomvealth Political Studies, Vol, 1,
No, 1 (1961}, pp. 2-16.

— The New Commonwealth and tts Constitutions, London, Stevens, 1964.

__ «The Interchange of Institutions; Law’, A Decade of the Commonwealth,
1955-64, Duke University Commonwealth Studies Center Publication
No. 25, Duke University Press, 1966,

— «The Separation of Powers in a2 New Dress’, 12 MeGill Law Fournal (1966),

pp- 491-96.
____:Constitutional Law’, The Annual Survey of Commonwealth Law, 1966, London,

Butterworths, 1967, 57-9.

Constitutional and Administrative Law, 3rd ed., London, Penguin, 1977.

Dixon, Owen., Sir. Inaugural Speech on being appointed the Chief Justice, 26
Australian Law Fournal (1952), 3-5. ]

Fernando, P. T. M. ‘The Legal Profession in Ceylon in the Early Twentieth
Century: Official Attitudes to Ceylonese Aspirations’, 19 Ceylon Historical
Fournal {1970}, 1-15.

Goonesekere, R. K. W. ‘A Comment on Wilsinahamy's Case’, The Fournal of
Ceplon Law, Vol. 2, No. 1 {June 1971}, 55.

—_and _Metzger, Barry. ‘The Conciliation HBoards Act: Entering the
Second Decade’, The Fournal af Ceplon Law, Vol. 2, No. 1 (June 1971),
35-100.




BIBLIOGRAPHY 293

Goonetilleke, H, A. I. The 1971 Insurrection in Ceylon; a Select Biblingraphy (July
1973), C.R.S.R., Belgium, 1973(). ;

Gray, H. R. “The Sovereignty of Parliament and the Entrenchment of Legixsa-
tive Process’, 27 Modern Law Review (1964), 705.

Griffith, J. A, G. The Politics of the Fudiciary, Fontana Collins, 1977.
"Hogg, ;’etcr. Constitutional Law of Canada, Toronto, The Carswell Company
Ltd., 1977. ;
Jayasckera, P. V. J. Social and Political Change in Ceylon: 1900-1909, Unpublished
Ph.D., Thesis, London, 1969, I

Jennings, Ivor. The Constitulion of Ceplon, 2nd ed., Oxford University Press,

Indian Branch, 1951. i

Cabinet Government 3rd ed., Cambridge University Press, 1959,

Kannangara, P. D. The History of the Cevlon Civil Service 1802-1833: a Study
of Administrative Change in Ceylon, The Ceylon Historical Journal Monograph
Series, Volume 1, Dehiwala, Ceylon, Tisara Prakasakayo, 1966. -

Kirkwood, John. ¢Constitutional Change in Ceylon: a Peaceful Revolution’
Lawasia, Vol. 3, No. 1 (April 1972}, 194.

Lane, P. H, The Australian Federal System, with United State Analogues, Sydney,
Law Book Company, 1972.

Lyon, J. Noel. “The Central Falacy of Canadian Constitutional Law’, 22 Me-
Gill Law Fournal (1976, p. 40.

McWhinney, E. Fudicial Reviaw in the English Speaking World, 4th ed., Toronto
University Press, 1969.

Mallory, J. R. ‘Constraints on Courts as Agencies of Constitutional Change:
the Canadian Case’, Public Law {Winter 1977), pp. 406-429. )

Marasinghe, M. L. ‘Ceylon; a Conlilict of Constitutions’, 20 International and
Comparative Law Quarterly (1971), pp. 645-74. :

——*The Use of Conciliation Boards for Dispute Settlement: The Sri Lanka
Experience’, 29 International and Comparative Law Quarlerly (1980), 389-414.

Marshall, Geoffrey. Parliamentary Sovereignty and the Commomvealth, Oxford,
Clarendon, 1957.

——Canstitutional Theory, Oxford, Clarendon Press, 1971. ) .

Mendis, G. C. T#ke Colebrooke-Cameron Papers: Documents on British Colonial Policy
in Ceylon 1796-1833, 2 volumes, Oxford University Press, 1956. s

Mills, L. A, Ceylon under British Rule 1795-1932; With an Account of the East India
Cﬂgnébany’.f Embassies to Kandy 1762-1795, London, Oxford University Press,
1933.

Morris, H. F., and Read, J. S. Indirect Rule and the Search for Fustice: Essaps in
East African Legal History, Oxford, Clarendon, 1972. 2

Nadaraja, T. The Legal System of Ceylon in its Historical Setting, Leiden, E. J. Brill,
1972

Nadesan, 5. Some Comments on the Constituent Assembly and the Draft Basic Resolu-
tions, Colombo, 1971. .

Nettheim, Garth. ‘Legislative Interferences with the Judiciary’, The Austrafian
Law Journal, Volume 40 (1966), pp. 221-31.

Noble, Richard L. ‘Lions or Jackals: the Independence of Judges in R. v.
Hampden’, Sianford Law Review, Vol. 14 (1962), pp. 711-61.

Nwabueze, Benjamin O. Judicialism in G Ith Africa: the Role of the Fudges
in Government, London, Hurst, 1977.

Palley, Claire. ‘Rethinking Judicial Role’, Zambia Law Fournal (1969), pp. 1-35.

Phillips, O. Hood. -Self Limitation by the United Kingdom Parliament’,
Hastings Constitutional Law Review, Volume 2, No. 2 (Spring 1975), 443-78

——E(}onstltutional Myth: Separation of Powers’, 93 Law Quarterly Review
1977), 11.

——Constitutional and Administrative Law, 6th ed., London, Sweet and Maxwell
1978.

Pound, Roscoe. The Spirit of the Common Late, Boston, Marshall Jones, c. 1921,
reprinted in 1931.

——*The Rule Making Power of Courts’, 12 American Bar Association Journal
{1926), p. 599.




294

Read, J. S. fJudicial Power and the Constitution of Ghana’, Revicw of Ghana
Law (1971), pp. 107-28.

-——Morris, H. F., and, See under Morris, H. F.
Roberts-Wray, Kenneth., Sir. Commonwealth and Colonial Law, London Stevensy
66.

Samaraweera, Vijaya K. The Commission of Eastern Inquiry in Ceylon: 1822-1837
Oxford, unpublished D.Phil., Thesis, 1969.

Sawer, G. *The Record of Judicial Review’, Chapter 17, Readings in Australian
Government, ed. Colin A. Hughes, Queensland, 1968. 4

Strayer, Barry L. Fudicial Review of Legisiation in Canada, Toronto, University of
Toronto Press, 1968,

Wilson, A. . The Manning Constitution of Ceylon 1924-1931, unpublished Ph.D.,
Thesis, London, 1956. :

——*The Governor-(General and the Two Dissolutions of Parliament December

5, 1959 and April 23, 1960°, 3 Ceplon Journal of Historical and Social Studies

{1960}, p. 187.

-Politics in Sri Lanka 1947-1973, London, Macmillan, 1974.

Wolf-Phillips, Leslic. Comparative Constitutions, London, Macmillaz, 1972.

Wynes, W. Anstey. Legislative Executive and Judicial Powers in Ausiralia, Sth ed.
Sydney, Law Book Company, 1976.

Yardley, D. C. M. Introduction to British Constitutional Law, 5th ed., London,
Butterworths, 1978.




STATUTES

‘Proclamation of January 22, 1801.

‘Ceylon Charter of Justice, 1801,

‘Ceylon Charter of Justice, 1810.

‘Cleylon Charter of Justice, 1811.

Ceylon Charter of Justice, 1833.
Justices of the Peace Ordinance, No. 6 of 1843.

Courts of Requests Ordinance, No. 10 of 1843.

Palice Courts Ordinance, No. 11 of 1843. :
Establishment of Police Forces in Certain, Towns, Ordinance No, 13 of 1843.
Criminal Procedure Ordinance, No. 15 of 1844,

Appeals to the Supteme Court Ordinance, No. 11 of 1845,
Rules of Court Ordinance, No, 8§ of 1846.

Supreme Court Ordinance, No. 20 of 1852.

Proceedings in Police Courts Ordinance, No. 7 of 1854.
Courts of Requests Ordinance, No. 8 of 1859.

Police Courts Ordinance, No. 13 of 1861.

Justices of the Peace Ordinance, No. 1 of 1864.
Administration of Justice Ordinance, No. 11 of 1868.
Penal Code, Ordinance No. 2 of 1883.

Courts and their Powers Ordinance, No. 1 of 1889.

Clivil Procedure Code, Ordinance No, 2 of 1889.
Maintenance QOrdinance, No. 19 of 1889.

Evidence Ordinance, No. 14 of 1895.

‘Criminal Procedure Code, Ordinance No. 15 of 1898.
Privy Council Appeals, No. 31 of 1909,

Kandyan Succession Ordinance, No. 23 of 1917.

An Ordinance to further amend the Courts Ordinance, No. 36 of 1921.
Income Tax Ordinance, No. 2 of 1932.

Co-op Socicties Ordinance, No. 16 of 1936.

An Ordinance to further amend the Courts Ordinance, No. 18 of 1937.
‘Court of Criminal Appeal Ordinance, No. 23 of 1938.
Children and Young Persons Ordinance, No. 48 of 1939.
Raural Courts Ordinance, No. 12 of 1945.

Rural Courts Ordinance, No. 13 of 1945.

Local Authoritics (Elections) Ordinance, No. 53 of 1946.
Cieylon independence Act, 1947.

Ceylon Independence Order in Council, 1947, g
‘Ceylon (Constitution) Order in Council, 1946, as amended i 1947,
Ceylon {Office of Governor-General) Letlers Patent, 1947
Citizenship Act, No. 18 of 1948.

Army Act, No. 17 of 1949,

Control of Prices Act, No. 29 of 1950.

Industrial Disputes Act, No. 43 of 1950.

Marriage and Divoree (Muslim) Act, No. 13 of 1951.
Parliamentary Powers and Privileges Act, No. 21 of 1953.
Bribery Act,No. 11 of 1954,

Otficial Language Act, No. 33 of 1936.

Industrial Disputes Act, No. 62 of 1957.

Conciliation Boards Act, No. 10 of 1958.

Bribery (Amendment) Act, No. 40 of 1958.

Licensing of Traders Act, No. 62 of 1961.

Criminal Law (Special Provisions) Act, No. 1 of 1962.
Criminal Law (Special Provisions) Act, No. 31 of 1962.
Conciliation Boards (Amendment) Act, No. 12 of 1963.
Courts of Requests (Special Provisions) Act, No. 5 of 1964.



296 STATUTES

Quazis (Validation of Appointments) Act, No. 11 of 1965.

Tmposition of Civic Disabilities {Special Provisions) Act, No. 14 of 1965.
Rent Restriction (Amendment) Act, No. 12 of 1966.

Industrial Disputes (Special Provisions) Act, No. 37 of 1968.

The Constitution of Sri Lanka, 1972,

Administration of Justice Law, No. 44 of 1973.

Special Presidential Commissions of Inquiry Law, No. 7 of 1978.

The Constitution of the Democratic Socialist Republic of Sri Lanka, 1978.
Judicature Act, No. 2 of 1978.

Special Presidential Commissions (Special Provisions) Act, No. of 1978.



TABLE OF CASES

Andiris v, Wanasingha (1950) 52 N.L.R.. 83 s 201
Anthony Naide v. Ceylon Tea Plantations (1966) 68 N.L.R, 558 .. 191,192
Appleton v. Moorhead (1908) 8 C.L.R 330 St Byl
Anpplication for a Writ of Prohibition Directed to the Members of a Field
General Martial (1915) 18 N.L.R. 334 ... 19
Arnolis v. Hendrick (1972) 75 N.L.R. 532 A v 1T
Ashwarder v. Tennessee Valley Authorily (1936) 297 U.S, 288 Auggeaal £ Lo
Asiz v. Thondaman (1959) 61 N.L.R, 217. 111,112
Attorney-General for Australia, The v. Tha Queen and the Boilermakers’

Society of Australia [1957] A.C. 288 ... 83,84, 133
Attorney-General v, Kodeeswaran (1967) 70 N.L.R. 121 . 208
Attorney-General, The v. Podisingho (1950} 51 N.L.R. 385 . % 32
Attorney-General, The v, Don Sirisena (1968) 70 N.L.R. 347 153, 154
-Attorney-General, The v, De Keyser's Royai Hotel Ltd, [19201 A.C. 508... 58
Bandahamy v. Senanayake (1960) 62 N.L.R. 313 w25
Bandiva v. Rajapakse (1967) 68 N.L.R. 508 . 203

Barnes de Silva v. Galkissa Watarappola Co-operative Stores Society
(1953) 54 N.L.R. 326 124, 125

Bracegirdle, In the Matter of an Application for Writ of Habeas Corpus
upon the Deputy Inspecior General of Pelice: In re Mark Anthony

Lyster (1937) 39 N.L.R. 193 .o 56-58
Bribery Commissioner, The v. Ranasinghe [1964 12 W.L.R. 1301;

66 N.L.R 73 (P.C.) 63,67.76,78 79,80,87,88,171,174,201,227,250
British Railway Board v. Pickim (C.A) 1197213 All BR. 923 i 70

British Railway Board v. Pickin [1974] 1 All E.R. 609 (House of Lords) 70
Brohier v. Saheed (1968} 71 N.L.R. I51 ... e 7

Caider v. Bull (1789) 3 Dallas U.S. (8.C.) 386
Ceylon Coconut Producers Co-operative Union Ltd, v. Jayakody (1962)
C.L.W. LXIII 48

- Ceylon State Mortgage Bank v. Fernando (1970) 74 N.L.R. 1 200
C.T.B. v. Gunasinghe (1968) 72. N.I.R. 76 96
C.T.B. v. Samastha Lanka Motor Sevaka Samithiva (1 963) 65 N.L.R. 5

491
Chiranjit Lal v. Union of India (1951) A.LR. (5.C.) 41 ... w26
Coates & Co. Ltd. v. Jones & Co. Ltd. (1968) 70 N.L.R. 359 117
Cohns v. Virginia (1821) 6 Wheat 264 ... L p AT
Cumming v, State of Missouri (1886} 4 Well 273 181, 263

Dadabhoy Nusserwanjee v. Nana Moona Sheriffdeen (1858) 1 Browne’s

Reports 3 e A
Deaton v. Attorney-General and Revenue Commissioners [1963] LR. v

170 3
D¢ Silva, Chandra v. Ambawatte (1968) 71 N.L.R. 348... G Bl
Dias v. The Attorney-General (1918) 22 N.L.R. 161 (P.C) 58
Diss v. Peiris (1950) 53 N.L.R. 51

v 200
Don Anthony v. The Bribery Commissioner (1962) 64 NNL.R. 93 ... 80, 82
Tyon Anthony v. Gunasekera (1964) C.L.W. 84 30
Dynes v, Hoover (1858) U. 8. 15 Lawyers' Edition, 838 aey T

' Ekanayake v, The Prince of Wales Co-operative Society Ltd. (1949)

XXXIX CL.W. 57 119, 126

Federal Commissioner of Taxation v, Munro (1926) 38 C.L.R 153,,.132, 198, 199



298 JUDICIAL ROLE IN SRI LANKA

Gopalan v. State of Madras A.LR. (1950) S.C. 27 se RS
Giouriet v. Union of Post Office Workers [1977] 1 All E.R. 696 (Court
of Appeal) 178
Gouriet v. Union of Post Office Workers [1978] A. C. 435 (House of -
Lor‘d.s ans san ey ms
Gunascc)la. v. Udugama (1966) 69 N.L.R. 193 76, 133, 134
Gunawardene v. Jayawardene (19713 74 N.L.R. 248 ... 115, 116
Helvering v. Mitchel (1938) 303 U.S. 391 e n ) L
Hinds v. The Queen [1976] 1 All E. R. 353 78, 133, 158,

166, 193, 195, 197, 204, 265, 279, 280, 281, 283, 284
Hodge v. The Queen (1833) 9 A.C. 117 e

o o Parkerand Co. v. Moorhead (1908) 8 C.L.R. 330 e
29, 128, 141, 258, 264

Ibralebbe v. The Queen [1964] 1 All E.R. 251, (1963) 65 N.L.R. 433

67, 171

Ibrahim v. Government-Agent, Vavuniya (1966) 69 N.L.R. 217 .. 100,
103, 105, 107, 130, 131, 135

Illangakoon v. Bogollagama (1948) KXXIX C.LW. 33... 121, 126
In Re Agnes Nona (1951) 53 N.L.R. 106 ... 149, 152, 202
In Re Ratnagopal (1968) 70 N.L.R. 409 ... 133, 257
1. P. Avissawella v. Fernando (1929) 30 N.L.R. 482 32
Ismail v. Muthalibu (1963) 65 N.L.R. 431 212, 213

Jailabdeen v. Danina Umma (1962) 64 N.L.R. 419 o By Ra Y 127
132, 188, 212, 213

Jayasekera v. Minuwangoda Co-operative Society Ltd. {1970) 73 N L.R.

354 123
Jayasiughe v, Boragodawatte Co-operative Society (1955) 56 N.L.R. 462 125
TJayawickrama v. Nagasinghe (1971) 74 N.L.R. 523 i st
Kariapper v. Wijesinha (1966) 68 N.L.R. 529 .. 176,177, 178, 179,

180, 182, 183, 184, 185, 189, 197
Kariapper v. Wijesinha (1967) 70 N.L.R. 49; [1967] 3 All E.R. 485 (..}
156, 178, 181, 182, 185, 189, 190, 251, 253

Karunaratne v. The Queen (1966) 69 N.L.R. 10 i 211, 212
Karunaratne v. The Queen (1973) 76 N.L.R. 121 118, 211, 212
Karunatilleke v. Abeyweera (1966) 68 N.L.R. 503 .. 121, 122, 123, 132
Kesavananda Barati v. State of Kerala (1973) 4 8.C.C., 225 i, 0%
Kodakan Pillai v. Mudanayake {1953) 54 N.L.R. 433 ... 67, 68, 200, 201
Kodecswaran v. The Attorney-General (1969) 72 N.L.R. 337 67, 208, 209
Kurera, Mathew v. Cyril Fernando (1972) 75 N.L.R. 179 116, 117

Lahour Relations Board of Saskatchawan v. John East Tron Works Ltd.
[1949] A-C. 134 97, 128, 129

Livanage v. The Queen (1965) 68 N.L.R. 265; [1966] I All E.R. 650 ... 68,
70, 78, 79, 80, 99, 100, 103, 157, 158, 159, 161, 167, 168, 169, 170, 171, 172,
lzg%, 174, 175, 176, 179, 183, 184, 189, 190, 192, 197, 200, 201, 262, 250, 282,

Louis Myers v. U.S. {1926) 272 U.5. 238... s
McCawley v. The King [1920] A.C, 691 ... 71, 184
Martin v. Hunter’s Lessee (1861) 1 Wheat 304 v 198
Meera Lebbe v. Vannarponnai West Co-operative Society (1947) 48
N.L.R. 113 119, 120, 122
Mohideen v. Lanka Matha Co-operative Stores Ltd. (1947} 48 N.L.R.
177 i 120, 121, 122

Moosajees v. Fernando (1966) 68 N.L.R. 265; [1966] 1.All ER. 650 ... 98,
99, 186, 187,202



TABLE OF CASES 299

Mudanayake v. Sivagnanasundaram (1951) 53 N.L.R. 25 67, 200, 203
Mudiyanse v. Appuhamy (1913) 16 N.L.R. 117 . 18R
Narthupana Tea and Rubber Estates Ltd. v. Perera (1962) 66 N.L.R.

Nalsiiilfe Chattancoga and St. Louis Railway v. Wallace (1933) 288 U.S. 20;;
Nc%igs v. Halpe Katana C‘.o-.(;f)erativc Stores Lid. 1956.)"5'.-' MLR i

505 119, 126
Nonahamy v. Halgrat Silva (1970) 73 N.L.R. 217 ... 112, 113, 114, 115, 1186,
117, 194 :

Ocean Steam Navigation Co. v. Stranham (1909) 214 U.8. 320 101, 102
Panagoda v, Budinis Singho (i966) 68 N.L.R. 490 ... 135, 136
Peiris v. I. P. Crimes, Kalutara {1971) 74 N.L.R. 479 116
Peiris v. K. I, D. Perera (1969) 71 N.L.R. 481 198, 199, 200, 209
Prentis v. Atlantic Coast Line Co. (1908) 211 U.S. 210 e - 148
Piyadasa v. The Bribery Commissioner (1962) 64 N.L.R. 383 we B0y B2

85, 87, 89, 127, 199, 202
Podiappu v. The Assistant Commissioner of Agrarian Services

(1970} 73 N.L.R. 225 ... 198
Potinan v. L. P. Dodangoda {1971) 74 N.L.R. 115 ... 32
P. S. Bus Company v, C.T.B. (1958) 61 N.L.R. 491 .. 68
Queen, The v. Abeysinghe (1965) 68 N.L.R. 385 ... 155, 208, 207
Queen, The v. Davison {1954) 90 C.L.R. 353 132, 143

Queen, The v. Gnanasecha Thero (1968) 73 N.L.R. 154 161, 204

Queen, The v. Livanage (1962) 64 N.L.R. 313 68, 71, 138, 140, 141, 143,
144, 145, 152, 154, 173, 189, 198, 199, 201, 258, 259

Queen, The v. Livanage (1963} 65 N.L.R, 73 161, 162, 163, 155, 169

Queen, The v, Liyanage (1963) 65 N.L.R. 289 157, 164

Queen, The v. Liyanage (1963} 65 N.L.R. 337 157, 162, 163

Queen, The v. Liyanage (1965) 67 N.L.R. 193 157, 159, 164, 165
Queen, The v. Thejawathee Gunawardene (1954) 56 N.L.R. 193 .. 139
Quecn Victoria Memorial Hospital v. Thornton (1953) 87 C.L.R. 144 142
Queen, The v. Wimaladharma (1965) LXVIII C.L.W. 14 146, 149, 152
R. Beven ex parte Elias and Gordon (1942) 66 C.L.R. 452 134
R. v. Essex Justices ex parte Perkins (1927) 2 K.B. 475 144
R. v. Ganapathi (1973) 34 D.L.R. (3d) 495 282
R. v. Humby (1973<74) 2 A.L.J.R. 297 282
R. v, Miskin Umma (1925) 26 N.I.R. 343 89
R. v. Richards ex parfe Fitz Patrick and Brown (1955) 92 Q.L.R. 157 182
R. v. Trade Practices Tribunal (1970} 123 C.L.R. 36l 127, 144
R 132

- v Sussex Justice ex parte McCarthy (1924) 1 K.B. 256

Raju v. Jacob (1968) 73 N.L.R. 517 ... 203

Ranasinghe v. The Bribery Commissioner (1962) 64 N.I.R. 449 ... 72,75,76
80, 87, 88, 175, 200

Ranaweera v, Wickramasinghe (1969) 72 N.L.R. 553; [1970]

A.C. 951 103
Ranaweera v. Ramachandran (1969) 72 N.L.R, 562; [1970] A.C. 962 103-104
Ratwaite v. Piyasena (1966) 69 N.L.R. 49 280, 284
Robison Fernando v. Henrietta Fernando (1971) 74 C.L.R. 57 116
Rola Co., (Aust.) Pty., Ltd. v. The Commonwealth (1944 69

C.IL.R. 203 96
Samarasinghe v. Samarasinghe (1967) 70 N.L.R. 276 111, 112
Samarawickrama v. Sebastian (1971) 74 N.L.R. 101 ... 115

Sanmugam v. Badulla Co-operative Society Ltd. (1952) 54 NLR. 16 120



300 JUDIGIAL ROLE IN SRI LANKA

Senadhira v. The Bribery Commissioner (1961) 63 N.L.R.313...77, 80, 81. 82,83
85, 87, 127, 128, 129, 131, 133, 156, 200, 201, 202 82

Seneviratne v. The Attomey-Gcnﬂal {1968) 71 N.L.R. 439 205
Shell Co., of Australia v. Federal Commissioner of Taxation

{1531) A. G- 275 o ... 129, 130
Shell Co., of Ceylun Lid. v. . Pathirana {]962) 64 M.L. R. 71 .. 97,129
Silva v. jayasurl}a {1965) LXIX C.L.W. 54 138, 155, 156
Sirisena v, Kotawara Udagama Co-opsrative Stores Ltd {1949} 51

51 N.L.R. 262 125
Sundaralingam v. L. P. Kankasanthurai (l 971) 74 N. L. R. 457;

[1971]1 A.C 3';'0 67
Talga Ltd. v M.B.C. International Ltd., and Others 50 A.L.J.C. 628

(1976) 282
Tambiah v. Kulasingham {1949) 50 N.L.R. 25 65
Toronto Corporation v. York Corporation [1938] A C. 415 83

‘I'uckers Ltd, v. Cleylon Mercantile Union (1970) 73 N.L.R. 313 185 187,
188, 189, 190, 191, 201 !

United Engincering Workers’ Union v, Devanayagam (1967) 69 N.L.R..
289; [19671 2 All E.R.. 367...90, 91, 93, 94, 95, 97, 98, 99, 100, 127, 129, 130,
132, 136, 186, 187, 257

U, 8. v. Lovett 328 U.5. 303 S 181

Walker v. Fry (1965) 68 N.L.R. 73 76, 77, 78, 90, 91, 93, 94, 95, 96,
%598, 99, 100, 127, 129, 130, 131, 132, 133, 136, 155, 173, 176, 186, 187, 189

Waterside Workers® Federation of Australia v. Alexander (1918) 25

C.L.R. 434 ! 8, 84, 86, 128, 129
West Lakes v. The State of South Australia [1980] 8. ASR. 389 B
Wickramaratchi v. I. P. Nittambuwa (1968) 71 N.L.R. 121 ... 108, 111, 113

116, 117
leetungd. v. Perera (1971) 74 N.L.R., 107 117
Wijewardene v. I, P, Panadura (1967) 70 N.L.R. 281 115
Nilsinahamy v. Karunawathie (1970) 79 C.L.W. 84 ... 117
Kavicr v. Wijeyekoon (1966) 69 N.L.R. 197 ... 100, 101, 102, 103, 103, 106,
130, 135

DECISIONS OF THE CONSTITUTIONAL COURT UNDER. THE 1972
CONSTITUTION AND OF THE SUPREME COURT UNDER THE 1978
CONSTITUTION ON BILLS REFERRED TO THEM FOR THE DETI‘.R
MINATION OF CONSTITUTIONALITY OF SUCH BILILS. s

Administration of Justice Bill decision w 224,251
The Associated Newspapers of Ceylon Litd. Spemal Provisions Bill

decision o 224, 242, 251 253, 255
Bribery spccm} Jurlschctmn Bill reference 258, 259
Church of Sri Lanka (Consequential Pro»mon.) Bill decision 274
The Church Union Bill decision : 228
Development Couneils Bill decision 275
Hssential Public Services Bill decision . 270274
Licensing of Produce Brokers Bill decision 2 275

The Local Authorities (Imposition of Civic l'jn.abllltr‘:i\ Bill decision
228, 255, 263, 264, 266, 272, 278

The Places & Chjects Worship Will de;ﬁhi.sirm . 228,255
The Pirivena Education Bill decision .., 228,255
The Sri Lanka Press Council Bill decision 228 246 247, 249 251, 255

Third Amendment to the Constitution Bill degision .., % 270



GENERAL INDEX

Address of Parliament 69

Amendment, constitutional 68, 71, 72, 225-226, 276
Administrative tribunals 74 3

Analogy test 130

Arbitral function 84, 128

Arbitration under the Co-operative Societies Ordinance
Arbitration under the Industrial Disputes Act 90-98
Autochthonous constitution 217-218

Bill 64
Bribery Tribunals 75-76, 80-87

Ciabinet of Ministers 64, 65, 229-231, 235
Cameron’s recommendations 20-21, 25
Charter of Justice 1801 6-7, 10, 15, 18,
Charter of Justice 1810 8-9, 10, 21
Charter of Justice 1811  9-10, 15
Charter of Justice 1833 19, 21-29
Colebrooke-Gameron Commission  19-21
Clolebrooke’s recommendations  35-37
Conciliation Boards 108-118

Clonstituent Assembly 218-220
Constitutional Court 239-252, 265-267
Clontrolled Constitution 71

Court Martial 76, 134-135

Courts Ordinance of 1889 29-34
Crown Colony 3, 6

Delimitation of electoral districts 65
Dutch courts 3, 4-5, 7-8, 15

Election law of Ceylon 65
Enforcement, power of 84-86, 89, 93, 96, 128-129, 130

Fiscaals 4

Fiscal 10, 15

Fiscal’s Court 5, 7
Fundamental law 72-73
Fundarental rights 227-228

Governor-General 64, 65, 68, 69, 70, 75, 77, 81, 92

Historical test 133-135
House of Representatives 63, 64, 68, 69

Industrial Courts 91-92

Judicial Officer 75-80
Judicial power 83, 86-87, 89, 96, 97-100, 127-131
Judicial review of legislation 65, 69, 70-71, 72, 73, 226

118-127

]

Judicial Service Commission 65, 69-70, 73, 77, 78, 83, 277

Judicial Services Advisory Board 233, 235
Judicial Services Disciplinary Board 233-234
Judicial Supremacy 69, 70-73

Judiciary  69-70, 232-236



302 JUDICIAL ROLE IN SRI LANKA

Labour Tribunals 92-100
L.egislative power 63
Legislative supremacy of Parliament 65, 68

Minorities 65, 67
National State Assembly 226-227

Parliament 63, 66, 67, 68

Pith and substance test 83, 131

Powers and piivileges of Parliament 65
President 22%-230

Procedural limitation 71

Public Service Commission 65, 94

Quazi courts 87-90

Senate 64, 69

Separation of powers 74, 84, 224-225, 272
Soulbury Commission 63, 77

Sovereignty of Parliament 65-69, 70-73, 223-226
Special Courts 73-74

Supreme Court 69, 75, 272-277, 286

Trappings test 129
Westminster model 63, 63, 237



Digitized by Noolaham Foundation.
noolaham.org | aavanaham.org

L]



This pioneering monograph on the Role of the Judiciary in

Sri Lanka provides a lucid guide to the changes brought

about in the judicial function as a consequence of constituti onal
development since 1976. A happy blend of history and law,
this book will be of assistance not only to-the constitutional
lawyer but also the student of legal system and legal

history of Sri Lanka and jurisprudence. Political

scientists as well as those who have a general interest in the
history of political developments in Sri Lanka will find

this book useful for its comparative analytical treatment, based
to a large extent on first-hand sources, of the many

political institutions Sri Lanka has had. Part I of this

book deals with the period 1796—1948, with particular reference
to the separation of the judicial function from administrative
and other government functions. The highlight of Part II

is a discussion of the role of the courts under the independence
Constitution of Ceylon. The experiment of constitutional
adjudication by the Constitutional Clourt in particular:

receives close scrutiny in Part 11T, Recent developments in Sri
Lanka after the promulgation of the present constitulion

are studied in the Epilogue which gocs on to indicate

what lessons for the future are to be learnt from the past, The
author, an Honours graduate in Law, also secured

First Class Honours at the Final Examination for the Admission
of Attorneys-at-Law, conducted by the Sri Lanka Law

College, and later followed an LI M. Course at the University
of London specializing in Public Law,

This is the revised version of his thesis for which the degree

of Doctor of Laws was awarded by the University of London,

LAKE HOUSE INVESTMENTS LTD
Book Publishers o

41 W. A D. Ramanayake Mawatha
Colombo 2

Digitized by Noolaham Foundation.
noolaham.org | aavanaham.org

iR |



	2 (1)
	2 (2)
	2 (3)
	2 (4)
	2 (5)
	2 (6)
	2 (7)
	2 (8)
	2 (9)
	2 (10)
	2 (11)
	2 (12)
	2 (13)
	2 (14)
	2 (15)
	2 (16)
	2 (17)
	2 (18)
	2 (19)
	2 (20)
	2 (21)
	2 (22)
	2 (23)
	2 (24)
	2 (25)
	2 (26)
	2 (27)
	2 (28)
	2 (29)
	2 (30)
	2 (31)
	2 (32)
	2 (33)
	2 (34)
	2 (35)
	2 (36)
	2 (37)
	2 (38)
	2 (39)
	2 (40)
	2 (41)
	2 (42)
	2 (43)
	2 (44)
	2 (45)
	2 (46)
	2 (47)
	2 (48)
	2 (49)
	2 (50)
	2 (51)
	2 (52)
	2 (53)
	2 (54)
	2 (55)
	2 (56)
	2 (57)
	2 (58)
	2 (59)
	2 (60)
	2 (61)
	2 (62)
	2 (63)
	2 (64)
	2 (65)
	2 (66)
	2 (67)
	2 (68)
	2 (69)
	2 (70)
	2 (71)
	2 (72)
	2 (73)
	2 (74)
	2 (75)
	2 (76)
	2 (77)
	2 (78)
	2 (79)
	2 (80)
	2 (81)
	2 (82)
	2 (83)
	2 (84)
	2 (85)
	2 (86)
	2 (87)
	2 (88)
	2 (89)
	2 (90)
	2 (91)
	2 (92)
	2 (93)
	2 (94)
	2 (95)
	2 (96)
	2 (97)
	2 (98)
	2 (99)
	2 (100)
	2 (101)
	2 (102)
	2 (103)
	2 (104)
	2 (105)
	2 (106)
	2 (107)
	2 (108)
	2 (109)
	2 (110)
	2 (111)
	2 (112)
	2 (113)
	2 (114)
	2 (115)
	2 (116)
	2 (117)
	2 (118)
	2 (119)
	2 (120)
	2 (121)
	2 (122)
	2 (123)
	2 (124)
	2 (125)
	2 (126)
	2 (127)
	2 (128)
	2 (129)
	2 (130)
	2 (131)
	2 (132)
	2 (133)
	2 (134)
	2 (135)
	2 (136)
	2 (137)
	2 (138)
	2 (139)
	2 (140)
	2 (141)
	2 (142)
	2 (143)
	2 (144)
	2 (145)
	2 (146)
	2 (147)
	2 (148)
	2 (149)
	2 (150)
	2 (151)
	2 (152)
	2 (153)
	2 (154)
	2 (155)
	2 (156)
	2 (157)
	2 (158)
	2 (159)
	2 (160)
	2 (161)
	2 (162)
	2 (163)
	2 (164)
	2 (165)
	2 (166)
	2 (167)
	2 (168)
	2 (169)
	2 (170)
	2 (171)
	2 (172)
	2 (173)
	2 (174)
	2 (175)
	2 (176)
	2 (177)
	2 (178)
	2 (179)
	2 (180)
	2 (181)
	2 (182)
	2 (183)
	2 (184)
	2 (185)
	2 (186)
	2 (187)
	2 (188)
	2 (189)
	2 (190)
	2 (191)
	2 (192)
	2 (193)
	2 (194)
	2 (195)
	2 (196)
	2 (197)
	2 (198)
	2 (199)
	2 (300)
	2 (301)
	2 (302)
	2 (303)
	2 (304)
	2 (305)
	2 (306)
	2 (307)
	2 (308)
	2 (309)
	2 (310)
	2 (311)
	2 (312)
	2 (313)
	2 (314)
	2 (315)
	2 (316)
	2 (317)
	2 (318)
	2 (319)
	2 (320)
	2 (321)
	2 (322)
	2 (323)
	Binder2.pdf
	2 (200)
	2 (201)
	2 (202)
	2 (203)
	2 (204)
	2 (205)
	2 (206)
	2 (207)
	2 (208)
	2 (209)
	2 (210)
	2 (211)
	2 (212)
	2 (213)
	2 (214)
	2 (215)
	2 (216)
	2 (217)
	2 (218)
	2 (219)
	2 (220)
	2 (221)
	2 (222)
	2 (223)
	2 (224)
	2 (225)
	2 (226)
	2 (227)
	2 (228)
	2 (229)
	2 (230)
	2 (231)
	2 (232)
	2 (233)
	2 (234)
	2 (235)
	2 (236)
	2 (237)
	2 (238)
	2 (239)
	2 (240)
	2 (241)
	2 (242)
	2 (243)
	2 (244)
	2 (245)
	2 (246)
	2 (247)
	2 (248)
	2 (249)
	2 (250)
	2 (251)
	2 (252)
	2 (253)
	2 (254)
	2 (255)
	2 (256)
	2 (257)
	2 (258)
	2 (259)
	2 (260)
	2 (261)
	2 (262)
	2 (263)
	2 (264)
	2 (265)
	2 (266)
	2 (267)
	2 (268)
	2 (269)
	2 (270)
	2 (271)
	2 (272)
	2 (273)
	2 (274)
	2 (275)
	2 (276)
	2 (277)
	2 (278)
	2 (279)
	2 (280)
	2 (281)
	2 (282)
	2 (283)
	2 (284)
	2 (285)
	2 (286)
	2 (287)
	2 (288)
	2 (289)
	2 (290)
	2 (291)
	2 (292)
	2 (293)
	2 (294)
	2 (295)
	2 (296)
	2 (297)
	2 (298)
	2 (299)


