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PREFACE TO THIRD EDITION

THE two events which raised constitutional issues after the
publication of the second edition of this book were the accession
of Queen Llizabeth II in February 1952 and the death of the
Prime Minister, Mr D, S. Senanayake, in March 1952. The
appointment of Mr Dudley Senanayake to succced his father
was [ollowed within a couple of weeks by the dissolution of the
first Parliament of Ceylon. His Government increased its
majority in the House of Representatives, and accordingly
Mr Senanayake remained in office, making only a few changes
in his Ministry.

The first edition of the book was completed in manuscript
before the Constitution of 1947 came into full operation. It
was therefore designed to indicate how, in the opinion of its
framers, the Constitution was expected to work. The purpose
of the third edition must be to explain how, after five years’
experience, the Constitution does work. Numerous amendments
have been made in the chapters of Part I; and Chapter XIV of
the second edition, which dealt with transitional difliculties, has
been removed. The second edition had a large sale outside
Ceylon, ,and accordingly a new chapter, inserted as Chapter III,
dceals with political developments since 1947, It will, it is hoped,
give foreign readers some idea of the political conditions in
which the Constitution has operated.

W.LJ.
University of Ceylon
Peradeniya
5 March 1953

PREFACE TO SECOND EDITION

TH1s book went out of print early in 1950 but there was then a
Constitution Amendment Bill before the Parliament of Ceylon
designed (i) to amend the law relating to disqualification for
election; (ii) to make the changes consequential upon the
creation of Ceylon citizenship; and (iii) to effect a redistribution
of seats according to the census of 1946. It was therefore thought
desirable to delay the issue of a second edition until these
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viii PREFAGE

questions were decided. The Bill failed to obtain the necessary
majority in the House of Representatives and was allowed to
lapse, whereupon the prcparation of a new edition became
possible. ;

As was mentioned in the Preface to the first edition, the book
was completed in 1947 and only a few amendments were made
after the early months of 1948. It has therefore been necessary
in this edition to correct the information up to the middle of
1950. It has been thought desirable to introduce two new
chapters. Chapter III deals in general terms with the effects
of the Citizenship Acts of 1949. Chapter XIV explains the
temporary difficulties which have been met in converting a rather
odd system of dyarchy into Cabinet government. Elsewhere,
numerous incidental amendments have been made.

I am much indebted to Mr B. P. Peiris, M.B.E., Assistant
Sccretary to the Cabinet, who was in large measure responsible
for the drafting of the Order of 1946, for a number of valuable
suggestions.

W.LJ.
University of Ceylon
26 August 1950

PREFACE TO FIRST EDITION

THe process of development of the Ceylon Constitution of 1946-7
began on the 26th of May 1943, when at the request of the Board
of Ministers under the Donoughmore Constitution of 1931 the

.. Government of the United Kingdom issued a Declaration of

Policy on Constitutional Reform in Ceylon, The same evening
the Hon. D. S. Senanayake (now Prime Minister), Sir Oliver
Goonetilleke (now High Commissioner for Ceylon in London)
and I had a discussion on the steps necessary to secure Dominion
Status. At the end of it I found myself virtually enrolled as
honorary constitutional adviser, and though many others were
called in to assist I continued to fill that role until independence
was obtained on the 4th of February 1948. The constitutional
scheme, usually known as the Ministers” draft, was prepared by
me on Mr Senanayake's instructions. There were two versions
of it subsequent to that published in Sessional Paper XIV of 1944,
The first, prepared in Cambridge in August 1943, included the
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PREFACE ix
modifications suggested by the Soulbury Commission but omitted
the limitations on sell-government. It was submitted by Mr
Senanayake to the Secretary of State for the Colonies as part
of his case for Dominion Status. The second was prepared in
Colombo after the issue of the White Paper on Constitutional
Reform in Octeber 1945. It was designed to support the legal
interpretation which Mr Senanayake was advised to make in bis
speech to the State Council recommending the acceptance of the
offer, It could have been published if such publication was
needed to convince the State Council, but publication was found
to be unnecessary, and accordingly this last draflt was forwarded
to the Governor by Mr Senanayake in' order that it might be
used by the draftsmen of the Order in Council.

The Order in Council was drafted by Sir Barclay Nihill,
then Legal Secretary and now Chief Justice of Kenya. He was
assisted by Mr B. P. Peiris, Assistant Legal Draftsman. The
variations between this draft and the final version of the Minis-
ters’ draft were discussed at various levels, Sir Oliver Goone-
tillcke representing Mr Senanayake at the final stage in the
Colonial Office. The number of points of controversy, which
was 88 before my first conference with Sir Barclay Nihill, was
gradually reduced, and though the final draft contained a few
provisiops on which a difference of opinion still existed Mr
Senanayake accepted it rather than prolong the discussion and
postpone the coming into operation of the new Constitution.
The final draft was then enacted as the Ceylon (Constitution)
Order in Council, 1946.

This Constitution was accepted both by Mr Scnanayake and
by the State Council as an interim measure. In February 1947
Mr Scnanayake, in a personal letter to the Secretary of State
for the Colonies, reverted to his request of August 1945 that
Dominion Status be conferred. It was realized in 1945 that
Dominion Status was a matter not only of legal enactment but
also of the establishment of constitutional conventions, and a
draft Agreement for this establishment was submitted. The
Agreements negotiated by Sir Oliver Goonetilleke and signed
. in November, 1947, by Sir Henry Moore and Mr Senanayake
.~ were in many respects very different, but they contained some
of the material of the original dralt.
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X PREFACE

The Ceylon Independence Bill and the Ceylon (Independence)
Order in Council, 1947, were drafted in London, the latter on
material supplied by Mr Allan Rose, Attorney General, and I
was consulted only on difficult points. It will be seen, however,
that I am familiar with most of the details of the development
of Dominion Status. The history of the negotiations has been
written and will, I hope, be published at a suitable opportunity.
Meanwhile I have used the knowledge to explain the new Con-
stitution in this book. The manuseript had been completed
belore the decision to confer independence had been taken. It
was revised carly in 1948 and [ew amendments have been made
in proof since that date.

Since I drafted many of the provisions which find a place in
the Constitution, I have not attempted a legal exposition. My
aim has been rather to explain the ideas which underlie the
Constitution and how those ideas have been carried out. As
the decision of Mr Justice Basnayake in Kuwlasingham v. Tham-
biayah (subsequently reversed by the Supreme Court) indicated,
it is possible for a Court to take a view very different from that
of the draftsman; for the draftsman knows what was intended
while the Court has to interpret the letter of the law.

I am indebted to the Primc Minister not only for the per-
mission to state the above facts but also for the patience with
which he bore the lectures of a constitutional lawyer for nearly
five years. Some day I hope to explain in print how much
Ceylon owes to Mr Senanayake and to Sir Oliver Goonetilleke.
But for them Ceylon would still be a colony.

W. L J
University of Ceylon
22 November 1948
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1
THE MAKING OF THE CONSTITUTION

Tue Constitution recommended by the Donoughmore Com-
mission® came into operation in 1931. It was accepted by the
Legislative Council by a small majority only, and it was at first
boycotted in Jaffna on the ground that it did not go far enough
in the direction of self-government. Almost immediately, and
at intervals thereafter, efforts were made to secure amendments.
In 1938, Sir Andrew Caldecott, on the instructions of the
Secretary of State for the Colonies, produced a report on the
subject, but when his proposals were debated in the State
Council in 1939 they were decisively rejected.

The next effort was made in 1941, and in October of that
year His Majesty’s Government issued a Declaration ? (usually
known as ‘the Declaration of 1941°) in spite of protests from
the Board of Ministers that it was inadequate. The Declaration
recognized the urgency and importance of constitutional reform,
but considered that the position should be further examined,
as soon as possible after the war, by a Commission or Conference,
On the.occasion of the Cripps Mission to India in 1942, the
State Council * ‘demanded’ the conferment of Dominion Status
on Ceylon and ‘requested’ that Sir Stafford Cripps be sent to
Ceylon, These requests were refused, but in May 1943 His
Majesty’s Government made a Declaration ® (usually known as
‘the Declaration of 1943’) which proved acceptable to the
Ministers. It stated that the post-war examination of the reform
of the Constitution would be directed towards the grant to
Ceylon by Order in Council of full responsible government
under the Crown in all matters of internal civil administration.

1 Report of the Special Commission on the Constitution of Ceylon.
Cmd. g131.

% Governor's dispatch dated 13 June 1938 and Secretary of State’s dispatch
dated 10 November 1938 regarding the Ceylon Constitution. (Sessional
Paper XXVIII of 1938.)

3 Correspondence of the Board of Ministers with the Secretary of State
. .:gg t;cs‘)ovcrnar, 1941-3. (Sessional Paper XIII of 1943, Document No.

4 [bid. Document No. 14, p. 7.
5 *Reform of the Constitution,” p. g (Sessional Paper XVII of 1g43).
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4 THE CONSTITUTION OF CEYLON

Tive detailed conditions, relating mainly to defence and external
affairs, were laid down, but it was stated that, once victory was
achieved, His Majesty’s Government would proceed to the exa-
mination by a suitable Commission or Conference of ‘such
detailed proposals as the Ministers may in the mecantime have
been able to formulate in the way of a complete constitutional
scheme’.  Acceptance of any proposals would depend firstly
. upon the Government of the United Kingdom being satisfied
that they were in full compliance with the preceding portions
of the statement and, secondly, upon their subsequent approval
by three-quarters of all the Members of the State Council.
Except in respect of the five conditions mentioned, which
would have imposed limitations on full sclf-government, the
Declaration of 1943 lacked precision. The Ministers’ reply took
the form of a statement made by the Leader of the State Council,
Mr D. S. Senanayake, in the State Council on 8 June 1943. It
sct out with much greater precision of language what the
Ministers understood by the Declaration and stated that the
Ministers proposed to inform the Secretary of State that they
were proceeding to frame a Constitution in accordance with
their interpretation. This last remark was inspired by doubt as
to what was really meant. While the procedure seemed clear
enough, there were some who doubted whether the expressed
optimism about the content of the Constitution was fully justi-
fied. Strangely enough, it appeared from subsequent events
that the Ministers had correctly interpreted the content but had
misunderstood the procedure. All doubts were set at rest in
July 1943, however, by a statement by the Secretary of State for
the Colonies that he had not found in the Ministers’ statement
anything which must be regarded as fundamentally irreconcilable
with the conditions of the Declaration. 2
Experimental drafting of a Constitution had already begun
and, in October 1943, Mr D. S. Senanayake laid the draft before
the Ministers, Its content was determined in the main by the
conditions of the Declaration. So far as form was concerned,
it had to satisfy three-quarters of the State Council ; so far as
legislative power was concerned it bad to satisfy His Majesty’s
Government. The latter task was easier than the former.
Clearly the Governor had to be invested with powers to enact
legislation and to rescrve for the royal assent the classes of Bills
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THE MAKING OF THL CONSTITUTION 2

specified in the Declaration. The most that could be domne,
consistently with the Declaration, was to define these powers
very closely, to impose upon them all the limitations that could
be read into the Declaration on the most favourable construc-
tion, and to prevent the Governor from trenching upon the
powers of his Ministers and the legislature. The result was
somewhat complicated, but from the point of view of the
Ministers this was no defect; for the more complicated the law
became the more difficult it would be for the Governor to
exercise his powers. The Soulbury Commission at a later stage
accepted the scheme but added qualifications which made it
even more complicated. When these qualifications were put
into a draft, the dyarchy became so obviously complex that
Mr Senanayake was able to assert, in his memorandum to the
Secretary of State in August 1945, that the scheme would not
work at all in practice.

To satisfy three-quarters of the State Council was a more
difficult matter. Though a scheme for a Second Chamber (on
the South African model) was prepared in case it was needed,
it soon became clear that His Majesty’s Government had, perhaps
unwittingly, insisted upon a Single Chamber Constitution, at
least at the outset. Whether there was a majority for a Second
Chamber was not known; what was quite clcar was that it
would Be impossible to devise any particular form of Second
Chamber which would obtain the support of three-quarters of
the Mcembers. Even among those who favoured a bicameral
system there was no agreement on the subject of composition
and powers. Whatever Constitution was prepared, some would
vote against it because it did not go [ar enough towards auto-
nomy and some would disapprove because it did not provide for
‘balanced representation’; if to these were added those who
objecttd to a Second Chamber and those who, while favouring
a Sccond Chamber, disliked that proposed, the chance of obtain-
ing 4% votes out of b7 would disappear completely. On the
other hand the Ministers did not wish to losc the support of
those who [avoured a bicameral system, and so the only proposal
which promised the majority upon which His Majesty’s Govern-
ment had insisted was that for a wunicameral legislature

. empowered to crcate a Senate. Since this arose out of the
Declaration itself, it was felt to be a little hard when, in
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6 THE CONSTITUTION OF CEYLON

February 1944, Sir Andrew Caldecott complained that the
absence of a Second Chamber showed that the Ministers had
not proposed ‘a complete constitutional scheme’.

The major difficulty, however, was the minority problem, As
always happens when constitutional reform is under discussion
for long periods, members had pledged themselves to conflicting
principles. A majority would insist upon territorial representa-
tion, but strong minorities would insist upon communal
representation. That issue could not be burked, for it had to
be the one or the other. Since the success of a Constitution
depends in large measure on the spirit in which it is accepted,
the idcal would be to obtain unanimity; but if that was impos-
sible it had to be as large a majority as possible and in any event
not less than three-quarters. Two factors helped towards a
solution. One was the knowledge that most of the minority
members were as anxious for self-government as the majority
members and would not wish to hold up a real constitutional
advance merely because all their claims were not met. The
other was the fact that a large proportion of the minorities
was concentrated in specific areas, so that increased minority
representation could be accorded within the principle of terri-
torial representation, by giving those arcas representation on a
higher numerical basis.

This kind of problem is not new in principle. By tHe Act of
Union, Ireland was given a higher representation than its popu-
lation warranted. In Great Britain, account was taken of area
and not merely of population in delimiting constituencies. In
Canada, the smaller Provinces were given higher proportionate
representation. In the Australian States, a balance is struck
between the rural population and the urban. In South Africa,
Natal and the Orange Free State were given higher propor-
tionate representation. Moreover, the South Africa Act con-
tained a provision authorizing the Delimitation Commission to
give consideration to () community or diversity of interests;
(b) means of communication; (¢) physical features; (d) existing
electoral boundaries; (¢) sparsity or density of population.

The Ministers’ scheme was founded on these precedents, It
was desired to have a legislature of about 100 members. Exami-
nation of the census figures of 1931 showed that if one member
was given for every 75,000 inhabitants and an additional member
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THE MARKING OF THE CONSTITUTION 7

for every 1,000 square miles of area, there would be 95 members.
Moreover, the additional members for area would number 25
divided as [ollows:

Low-country ... b seats
Kandyan areas ... 11 seats
Tamil areas ... 8 scats

25 seats

Further, if the Delimitation Commission was empowered to take
‘community or diversity of interest” into consideration, it would
be possible to give seats to any substantial concentration of
Tamil or Muslim voters in the Low-country, to any substantial
concentration of Muslim voters in the Northern or Eastern
Province, and to the Indian estate voters in the Kandyan
Provinces. Even allowing for these variations the Tamils and
the Kandyans would have increased representation, while the
general cffect of using sparsity of population as a basis for
increased representation would be to benefit the backward areas.
The scheme did not provide for Burgher and Europcan repre-
sentation, and so the Governor was empowered to appoint six
additional members in his discretion.

Some of the minority members would not be satisfied with
increased representation, since they desired parity ol representa-
tion as‘*between the majority and the minorities. It was not
possible to meet this demand without losing the support of the
majority; but it was hoped to allay some at least of the minority
fears by imposing limitations on the power of the legislature
and transferring to an independent Public Service Commission
the function of making appointments to the public service. It
should be added that the scheme of representation was not
decided upon until it was seen that the efforts made by Mr
8. W: R. D. Bandaranaike to secure agreement among the
members of the State Council had failed.

The rest of the Constitution was comparatively easy, though
necessarily it involved considerable discussion about details.
The Declaration of 1943 had provided for responsible govern-
ment, and no substantial body of opinion desired the retention
of the Executive Committees. Accordingly, it was a simple
matter to adapt the provisions of the Dominion. Constitutions,
particularly those of Australia, South Africa and the Irish Free
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8 THE CONSTITUTION OF CEYLON

State. The Australian Constitution was better drafted, while
the South African and Irish (1921) Constitutions provided
examples of the express enactment of constitutional conventions
which were regarded as especially suitable for Ceylon, where
the practicc of responsible government was unknown. The
opportunity was taken to remove the vestiges of the colonial
system from the administrative organization and financial proce-
dure. The Ministers completed this task in the remarkably
short time of little more than three months, and the scheme
was presented to the Governor on 2 February 1944.

There followed a pause of five months during which it was
assumed that His Majesty’s Governinent was cxamining the
content of the draft Constitution. What it was apparently
doing, however, was discussing the procedure, The Ministers
had thought that they had followed the procedure laid down
in the Declaration of 1943 with complete fidelity. Tt hecame
clear from subsequent documents, however, that His Majesty's
Government had thought that the requirement of a three-
quarters majority would compel the Ministers to negotiate an
agreed draft with the minorities, or some of them. If this had
been done, the task of the ‘Commission or Conference’ would
have been, as the Ministers had assumed, to consider whether
the draft satisfied the terms of the Declaration; in fact it had
not been done and nobody in Ceylon had understood this to
be the intention. Not only had it not been done, but some
of the minority members protested to the Secretary of State
for the Colonies that they had not been allowed to express
_ their views on the Ministers’ draft., Accordingly, His Majesty's

- Government decided to modify the terms of the Dedlaration
and to appoint a Commission not merely to examine the
Ministers’ proposals but also to ‘provide full opportunity for
consultation to take place with various interests including
minority communities concerned with the subject of constitu-
tional reform and with proposals which Ministers have
formulated’.! '

This statcment was published on 5 July 1944 without prior
notice to the Ministers and was received by them with astonish-
ment, A correspondence ensued in which the Ministers

! ‘Reform of the Constitution: Further Correspondence,” p. § (5. P. XII
of 1044). : :
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THE MAKING OF THE CONSTITUTION 9

protested against what they believed to be a breach of the
Declaration of 1943, while the Sccretary of State sought to prove
that it was not a breach at all. It was an unsatisfactory corres-
pondence, for the Secretary of State neglected to answer the
Ministers’ main contention that the terms of reference were
quite inconsistent with the Ministers’ published interpretation,
which he had declared to contain nothing which must be
regarded as fundamentally irreconcilable with the Declaration;
and later the claim that the appointment of the Soulbury Com-
mission was in strict accordance with the Declaration was not
maintained.’ - It resulted in the Ministers withdrawing their
proposals and deciding not to collaborate with the Soulbury
Commission. The Ministers' draft was published * with an
explanatory memorandum.? :

The Commissioners were Lord Soulbury, who had been a
Conservative Cabinet Minister in the United Kingdom; (Sir)
Frederick Rees, Principal of the University College of South
Wales and Monmouthshire and Vice-Chancellor of the Univer-
sity of Wales; and (Sir) Frederick Burrows, President of the
National Union of Railwaymen and afterwards Governor of
Bengal. They arrived in the Island on 22 December 1944 and
left on 9 April 1945. Though Mr D. S. Senanayake had ‘a
series of most valuable private discussions’ with the Commis-
sioners * and most of the other Ministers met the Commissioncrs
socially or accompanied them on their tours of inspection, none
of the Ministers gave evidence. The impressive list of witnesses 4
contained no I'CprCSCntillti\-'C of the Ceylon National Congress,
the Sinhala Maha Sabha, or any of the extreme left-wing
parties. Among the Sinhalese members of the State Council
only Mr W. Dahanayake, Mr B. H. Aluwihare (on behalf of
the Kandyan National Assembly), Mr Simon Abeywickrama,
Mr II. W. Amarasuriva (on behalf of the Lanka Mahajana
Sabha), and Mr A. F. Molamure gave evidence. It is of course
true, as the Commission remarks,” that the views of those who

1 5ee the correspondence anal}-‘séd in Jennings, ‘The Appointment of
the Soulbury Commission’, University of Ceylon Review, Vol. IIT (2)
Noveriber 1945, pp- 11-45.

2 Reform of the Constitution: Further Documents. (§. P. XIV of 1044.)
3 Ceylon: Report of the Gommission on Constitutional Reform. Cmd.

6677, p. 4.
4 Ibid., pp. 156-8.. ' : 5 Ibid., p. 4.
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10 THE CONSTITUTION OF CEYLON

did not give evidence became known to the Commissioners
through the press and other channels; but it is a factor of some
importance that the evidence presented to the Commission was
heavily biased against the Ministers’ scheme. Evidence of this
kind, too, necessarily gives an impression of disparity of opinion
greater than is in fact the case. In a legislature a debate is on a
specific motion, and individual members speak and vote on that
motion: in oral evidence before a Commission each witness, so
to speak, speaks to his own motion. The disparity is even
greater in such conditions as those of Ceylon; for the matters
under discussion having been debated for many years, the dis-
putants had convinced themselves by their own arguments and
necessarily emphasized in evidence the points on which they
differed rather than the points on which they agreed. Finally,
the fact that none of the Ministers gave evidence was important
because it relieved them from the temptation to make forceful
attacks on those who differed from them and enabled them, at
a later stage, to appeal for the support of the minoritics.

The Commissioners’ task was very different from that of the
Donoughmore Commissioners seventeen years before. The
latter had to create a Constitution; the former had to approve,
with or without modifications, one of the three schemes before
them. These three schemes were:

1. The Donoughmore Constitution, which was supported by
no section of opinion at all.

2. The Ministers’ scheme, which was probably supported by
at least two-thirds of the State Council.

3. A scheme submitted by the All-Ceylon Tamil Congress
and published by the Commission on 22 January 1945.

It was, nevertheless, Hobson’s choice. The Doncughmore
Constitution was nobody’s darling; the Tamil draft might
possibly get twelve votes. The Ministers’ draft, suitably
embellished, alonc stood a chance of obtaining a three-quarters
majority, or even a bare majority. Had the draft been grossly
partial, it would no doubt have been possible to have drafted
afresh; but so far as was consistent with their own principles
the Ministers had tried to meet the views of their critics: and
no Constitution would be a success unless the majority was
prepared to accept it and work it. The truth is that the essen-
tial task of the Commission was to ascertain what amendments
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should be made in the Ministers’ draft. The Report accepted
the Ministers’ draft as a basis, added a Second Chamber on the
Burmese model, made more flexible the powers of the Delimi-
tation Commission, inserted an unexplained suggestion for
multi-member constituencies, enlarged the powers of the Public
Service Commission, and added gualifications and exceptions to
the limitations on the Governor’s powers inserted in the draft.

The last was the most important change. The Secretary of
State -had realized that the antagonism created by the appoint-
ment of the Soulbury Commission had somehow to be removed
and had invited Mr D. S. Senanayake to London for consulta-
tions. Possibly he had intended to put specific proposals; but
after Mr Senanayake arrived the Gencral Election brought about
a change of Government, and the new Secretary of State left
Mr Senanayake to frame his own proposals. These proposals
naturally ignored the Declaration of 1943 and made a strong
case for Dominion Status, but met the fears which had inspired
the limitations of the Declaration by an offer of an agreement
about defence and external affairs. The Soulbury Report had
given considerable strength to the case by adding qualifications
and limitations to the qualifications and limitations in the
Ministers’ draft, with the result that the Governors’ power had
become extremely complex. Mr Senanayake was able to assert
that the system would break down in time of emergency, which
was just the situation which it was intended to meet. Other
proposals of the Soulbury Commission were criticized, including
the proposal for a Second Chamber. Mr Senanayake incorpo-
rated with his counter-proposals a revised form of the Ministers’
draft and presented it to the Secretary of State.

There were further discussions and eventually it was agreed
that the Soulbury Report should be published pending a deci-
sion by His Majesty’s Government on the issues raised by Mr
Senanayake. The Report was published in September 1945*
and a White Paper,? embodying the decisions of His Majesty’s
Government, on 31 October 1945. The claim for Dominion
Status was rejected. It was stated, however, that His Majesty’s

L Ceylon: Report of the Commission on Constitutional Reform. Cmd.

7 ] -
5(:eylon: Statement of Policy on Constitutional Reforms. Cmd. 66go.
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12 THE CONSTITUTION OF GEYLON

Government were in sympathy with the desire of the people of
Ceylon to advance toward Dominion Status and were anxious
to co-operate with them to that end. The hope was expressed
that the new Constitution would be accepted by the people of
Ceylon with a determination so to work it that in a compa-
ratively short space of time such Dominion Status would be
evolved. The contention that the complicated system of Gover-
nor’s Ordinances incorporated in the Ministers’ draft and
amended by the Soulbury Report was incapable of being worked
in practice was, however, accepted by implication, and in place
of these powers it was decided to retain in the hands of the King
in Council a power to legislate on defence and external affairs.
Certain other modifications suggested by Mr Scnanayake were
accepted, but in other respecis the Soulbury proposals were
approved.

Mr Senanayake had a new draft prepared to give effect to
these modilications and on it he based his speech to the State
Council when moving that the White Paper proposals be
accepted. After a two-day debate in November 1945, the
Council passed the motion by 51 votes to 3, only two Indian
members and one Sinhalese (Mr W. Dahanayake) voting against
it. Three members—two Ceylon Tamils and one Indian—were
absent, but one of the Ceylon Tamils stated afterwards that
he would have voted for the motion. The motion was thus
carried by 94.4 per cent of those present and voting or 89.5
per cent of the whole Council less the Speaker; but it was in
fact supported by 91.2 per cent of the whole Council less the
Speaker. His Majesty’s Government had asked in the Declara-
tion of 1943 for a 75 per cent vote of the whole Council less
the Speaker but had waived this requirement by the White
Paper. :

The final stage was the formal drafting. None of the previous
drafts had been put into strict legal form. Their purpose had
been to make the intention of the Ministers, and subsequently
of Mr Senanayake, quite plain so as to avoid the kind of contro-
versy which might have arisen if a looser method of drafting
proposals had been adopted. The final draft was the responsi-
bility of the legal advisers to the Sccretary of State, who were
however assisted by the Legal Secretary (Sir Barclay Nihill, K.C.)
and the Financial Secretary (Sir Oliver Goonetilleke). The new
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THE MAKING OF THE CONSTITUYTION i3
Constitution was approved by the King in Council on 15 May
1946.

The new Order in Council, like that of 1931, did not deal
with the franchise. The Soulbury Commission, like the
Ministers” draft, had recommended that the franchise be within
the exclusive jurisdiction of the Ceylon Parliament but had
further advised (as the Ministers themselves had intended) that
no change be made for the first elections. Detailed changes in
the election procedure, designed to minimize corruption, had
however been under consideration for some time, Accordingly
the Ceylon (Electoral Registers) (Special Provisions) Order in
Council, 1946, merely authorized changes in dates so that new
registers might be compiled, it being intended to produce a
new Order in Council before the elections were held. The
Ceylon (Parliamentary Elections) Order in Council, 1946, was
issued later in the year.

Though the Ministers and the State Council had accepted the
Soulbury modification of the Ministers’ scheme as an interim
measure, their policy remained Dominion Status. It was widely
thought that the refusal of that status in the White Paper of
1945 was due not to the conditions of Ceylon but to the fact
that the problem of India was still unresolved. When it
became clear, early in 1947, that that problem was on the way
towards a solution, Mr Senanayake decided to make another
attempt to secure Dominion Status on the terms proposed by
him in August 1945. In February 1947 he sent a personal letter
through the Governor to the Secretary of State. It is reasonable
to assume from subsequent announcements that the Governor
supported his request. Sir Oliver Goonetilleke, who was about
to go to the United Kingdom on leave, was authorized to discuss
the matter on Mr Senanavake's behalf. Eventually, in June
1947, an announcement was made in the House of Commons
by the Secretary of State and in the State Council by the Gover-
nor to the eflect that, as soon as a Ceylon Government had
assumed office under the new Constitution negotiations would
be entered into for the making of agreements by which ‘fully
self-governing status’ could be conferred on Ceylon. The
Governor visited London in July 1947 for preliminary discus-
sions, with which Sir Oliver Goonetilleke was associated; and
on his return he announced that the heads of agreement, which
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14 THE CONSTITUTION OF CEYLON

related to defence, external affairs and the position of officers
appointed by the Secretary of State, had been agreed for sub-
mission to the two Governments in due course.

It was found that to provide fully self-governing status on the
lines proposed five documents were necessary: '

1. An Order in Council, subsequently named the Ceylon
Independence Order in Council, 1947, to remove the limitations
on self-government contained in the Ceylon (Constitution) Order
in Council, 1946,

2. An Act of the Parliament of the United Kingdom, subse-
quently passed as the Ceylon Independence Act, 1947, to extend
to Ceylon the powers of a Dominion under the Statute of West-
minster, to deprive the Government of the United Kingdom of
responsibility for the government of Ceylon, and to make con-
sequential alterations in the laws of the United Kingdom.

3. A Defence Agreement between the Government of the
United Kingdom and the Government of Ceylon to regulate the
relations between the two countries in respect of defence.

4. An External Affairs Agreement similarly ~regulating the
relations in respect of external affairs.

5. A Public Officers Agreement transferring to the Govern-
ment of Ceylon the responsibilities of the Government of the
United Kingdom in respect of officers in the public service
appointed with the consent of the Secretary of State for the
Colonies,

The two Cabinets having satisfied themselves on the terms
of these documents, the Governor was authorized to sign the
Agreements on behalf of the Government of the United King-
dom, and the Hon. D. S. Senanayake, Prime Minister, on behalf
of Ceylon. The Agreements were signed accordingly on 11
November 1947. The Ceylon Independence Bill was introduced
into the House of Commons two days later and was published
in Ceylon as Sessional Paper XXI ol 1947. On the following
day a2 White Paper containing the Agreements was published in
London; and Sessional Paper XXII of 1947 was published in
Colombo containing (a) a Memorandum by the Prime Minister
giving a summary of the five documents, (b) the Ceylon Inde-
pendence Bill, and (¢) the British- White Paper, including the
text of the Agreements. Motions approving the action of the



THE MAKING OF THE CONSTITUTION 15

Cabinet were introduced into the Ceylon Parliament in Decem-
ber 1947, and were passed in the House of Representatives by
59 votes to 11 and in the Senate by 21 votes to 5. The Ceylon
Independence Act received the roval assent on 10 December
1947, and all five decuments took effect on 4 February 1948,
The Constitution of Ceylon is thus contained in two sets of
documents :

1. The Ceylon Independence Act, 1947,

2. YThe Orders in Council of 1946 and 1947 known collec-
tively as the Ceylon (Constitution and Independence) Orders in
Council, 1947,

What the State Council had asked [or in 1942 was ‘Dominion
Status’, and accordingly the case which Mr Senanayake made in
August 1945 and February 1947 was for that status. It appears,
however, that in the meantime one, at least, of the ‘Dominions’
had made representations that the term should not be used
because it was liable to be represented as a status inferior to
full sovereignty or independence. Later in 1947 the Govern-
ment of the United Kingdom changed the title of the Secretary
of State for the Dominions to that of Secretary of State for Com-
monwealth Relations, There were, too, groups in India and
Ceylon whose members thought that Dominion Status was
inferior to independence and therefore urged that their countries
should obtain the latter. Sir Oliver Goonetilleke, who was in
London negotiating on behalf of Mr Senanayake between
February and June 1947, was so impressed with the importance
of this current of apinion that he urged the use of some different
term, and the term ‘fully self-governing status’ was chosen as
a synonym. The status was in fact Dominion Status, and this
was made clear both in the correspondence and in the personal
discussions between the-Secretary of State for the Colonies and
Sir Oliver Goonetilleke,

While these discussions were proceeding in London, however,
opinion in Ceylon had changed. The Indian National Congress,
which had always differentiated “independence’ from ‘Dominion
Status’, had in fact accepted the latter and steps were being
taken to create the two ‘Dominions’ of India and Pakistan,
Accordingly, most of the sections of opinion in Ceylon which
had formerly made the diffcrentiation were by June 1947 ready
to accept ‘Dominion Status’. As soon as Mr Senanayake saw
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the draft of the Declaration of June 1947, therefore, he realized
that “fully self-governing status’ would be regarded, or at least
represented, as less than ‘Dominion Status’. Having ascertained
from Sir Oliver Goonetilleke by telephone that Dominion Status
was m fact intended, he cabled to the Secretary of State asking
that ‘independence’ or ‘Dominion Status’ be substituted. The
reply was that the status intended was what was usually con-
noted by Dominion Status, and the reasons for the decision not
to use that term were given. It was added that any change
would now cause delay and that Mr Senanayake might use the
text of the telegram at his discretion. Mr Senanayake did in
fact use the exact language of the telegram in his reply to the
Governor when the declaration was read in the State Council,
though he did not indicate its origin and most members thought
he was expressing a personal opinion. Both in the United
Kingdom and in Ceylon, in fact, ‘fully self-governing status’
was thought by some to be what a news agency called ‘near-
Dominion status’. Even statements by the Secretary of State
in the House of Commons did not altogethcr remove this first
and misleading impression.

When the legislation designed to create the Dominions of
India and Pakistan was drafted, it was decided to use the term
‘independence’; and, since Ceylon was obtaining the same status,
the short titles of the Act and the Order in Council used the
same word. None of the Ceylon documents uses the term
‘Dominion’, though the status which they confer is clearly the
same as that of Canada, Australia, New Zealand and the
Union of South Africa. Since 1947, in fact, the word has not
been used in a generic sense, though it is correctly used of
Canada by reason of the British North America acts, of New
Zealand by reason of a Royal Proclamation, and of Pakistan so
long as the Indian Independence Act, 1947, as amended by
Pakistan legislation, so requirez, The British Nationality Act,
1948, merely lists certain ‘countries’ and the Commonwealth
Declaration of April 1949 speaks of ‘countries of the Common-
wealth’. Nevertheless, it is often convenient in practice to use
the term ‘Dominions’ to mean the independent members of
the Commonwealth other than the United Kingdom, and it is
sometimes so used in the chapters which follow.



2
INDEPENDENT STATUS

Tue British practice, even more than any other, draws a contrast
between ‘laws’ and ‘conventions’. The essential principles of
the British Constitution were settled in 1689. Since then there
has been much change by legislation, but the theory remains
that the Queen makes laws with the assistance of the Lords
and Commons in Parliament assembled, appoints and con-
trols nearly all government servants, conducts foreign policy,
controls the royal forces, administers justice through the mouths
of her judges, and so on. The laws have certainly been modi-
fied and developed, but the cssential legal theory has hardly
changed. In practice, however, a completely different Consti-
tution has been established, a democratic system in which
powers are exercised in the name of the Queen but on behalf
of the representatives of the people. By convention the British
system is a Cabinet system, a system in which all decisions of
importance arc taken by the Cabinet consisting of Ministers
responsible to the House of Commons, There is no inconsis-
tency between laws and conventions, but the latter have
reversed the effects of the former. Great Britain has established
a democracy by convention while remaining a monarchy in
legal theory.

There has been the same kind of development in relation to
the colonies. In ceriain of the colonies the Queen in Council
has retained complete legislative powers; in all the Queen in
Parliament has complete legislative powers. The administration
is carried on in the Queen’s name by persons who are, theoreti-
cally, appointed and dismissible by her. - In practice, however,
the colony may have any sort of Constitution from complete
autocracy to complete self-government by Cabinet and Parlia-
ment based upon adult franchise. Sometimes there is a pro-
gressive development from the one to the other. The colony
ds first governed autocratically by a Governor. The next step
is to give him an Executive Council consisting of senior officials.
After that he has a Legislative Council containing a majority

2
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of officials with some nominated unofficial members. Several
kinds of development are now possible. Some of the unofficial
members may be clected while retaining an official majority;
some of the members may be elected and there may be a non-
official majority; but the officials and the nominated non-officials
may also have a majority; one or more of the nominated or
clected legislative councillors may be appointed to the Executive
Council; and so on. All these types of colony are generally
spoken of as ‘Crown Colonies’, but this is a term which has
no legal meaning and it is occasionally used more extensively.
The next step is to confer a ‘representative legislature’, which
is defined by law as ‘any colonial legislature which shall comprise
a legislative body of which one half are elected by inhabitants
of the colony’., The number of official or nominated non-
official members may be progressively decreased until the whole
legislature becomes entirely elected. The colony has not neces-
sarily self-government, because the Governor and his officials
may still control the whole, or nearly the whole, of the Exe-
cutive Council. Finally, the Governor may be instructed to
choose as his exccutive councillors persons who have the ‘con-
fidence’ ol the lcgislature and who are thus responsible to it
At this stage there is complete self-government in practice,
though in legal theory the Governor still governs with the
advice of his Ixecutive Council or Privy Council, just as in
Great Britain the Queen governs in legal theory with the
advice of her Privy Council.

Most of these changes are effected by law. In many colonies
the QQueen has power by legislation or common law to make laws
for the colony and to establish Constitutions. In establishing a
Constitution she usually rescrves to herself the power to make
additional laws or to amend or revoke the Constitution. In
other colonies an Act of Parliament is necessary. There grow
up conventions in the colony, however, just as they grew up
in Great Britain itself. Also, there grows up what may be
called a ‘convention of non-interference’, by which is meant
that the Government and Parliament of the United Kingdom
cease to interfere in the affairs of the colony. The result may
be to enlarge the sphere of self-government without any change
in the law. The development of Dominion Status was almost
wholly of this character until 1931. The Canadian colonies had
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obtained responsible government—that is, the Governors chose
Ministries which were responsible to wholly elected legislatures
—by 1850, and the colonies in Australia and New Zealand had
responsible government a few years later. The monarch or the
British Government (who are the same in practice, though not
in legal theory) still had substantial powers of interference, either
directly or through the Governor. Gradually they ccased to be
exercised—the grant of Crown lands, the control of immigra-
tion, the disallowance of legislation, the reservation of Bills for
the royal assent, the control of the armed forces, the making
of commercial agreements, the control of currency, the making
of political treaties, the declaration of war. Though the law
remained unaltered, the powers came to be exercised not by
the King on the advice of his British Ministers, but by the
King or the Governor on the advice of his colonial Ministers.
The development was not complete until after 1914, but by 1926
it had proceeded so far that a change in the law was considered
necessary.

What Mr D. S. Senanayake asked in August 1945 was that
Ceylon should become a Dominion in terms of the Statute of
Westminster. In law the Island was a ‘colony’. It had a repre-
sentative legislature because more than half of the members of
the State, Council were elected. It had a large measure of
self-government because, ‘though it had not responsible govern-
ment, the policy of the Island was for the most part determined
by the State Council and its Executive Committecs: but there
were substantial limitations because the King in Council had
considerable legal powers which he (or in practice the Govern-
ment of the United Kingdom) did in fact exercise; the Governor
had substantial powers which he exercised under the control
of the Secretary of State for the Colonies; and the three major
portfolios were held not by responsible Ministers or Executive
Committees but by the three Officers of State who were respons-
ible only to the Governor and through him to the Secretary of
State. The Ministers” draft, which had been approved in princi-
ple by the Soulbury Commission, swept most of these limitations
away. Mr Senanayake asked not only that the remainder be
«abolished, but that the new Ceylon Parliament be given all the
powers vested in the Dominion legislatures by the Statute of
Westminster, 1931. In other words, he asked not only that
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the Island should be given responsible government, not only
that it should become a Dominion by convention, but that it
should become a Dominion in law also.

This would have been a very large step, and it was refused
in 1945, but he did securc a legal situation which gave a greater
measure of self-government, in law, than any colony—including
the colonies which became Dominions—had obtained before
1931. The legal limitations on complete self-government which
remained in the Constitution in October 1947 were as follows:

1. The King in Parliament retained power to legislate for
Ceylon. This was true in the Dominions before 1931, and it
is even true today. Section 4 of the Statute of Westminster
provides that ‘no Act of Parliament of the United Kingdom
passed after the commencement of this Act shall extend, or be
deemed to extend, to a Dominion as part of the law of that
Dominion, unless it is expressly declared in that Act that the
Dominion has requested, and consented to, the enactment
thereof’,

2, The Parliament of Ceylon could not legislate extra-
territorially. It could not, that is to say, deal with acts done
outside Ceylon unless they were concerned with the ‘peace, order
and good government of Ceylon’. This applied equally to the
Dominions before 1931, though it is now covered by section 3
of the Statute of Westminster, It is of extremely small
importance in practice.

3. The King in Council had by section 30(4) ol the Constitu-
tion Order in Council reserved a power to revoke, add to,
suspend or amend the Order. No such power existed in the
Dominions because, with the exception of Newfoundland, their
Constitutions were in Acts of Parliament. On the other hand,
the Ceylon Parliament had a power of constitutional amend-
ment, while even now the Dominion of Canada has not, In
Australia, New Zealand, South Africa and Eire there were
limitations on the power. : :

4. The King in Council had by scction 30(1) of the same

" Order retained a power to legislate on defence and external
affairs, There was no such power in any of the Dominions.

- 5. The Governor had retained a power to reserve Bills of
certain limited classes for the royal assent. In the Dominions
the Governor-General had power to reserve all Bills, and even
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now he possesses that power in Canada, Australia and New
Zealand.

6. The King in Council might disallow a limited category of
‘Acts under section 39. All Dominion Acts could be disallowed
before 1931, except in Eire; and even now the power is retained
in Canada, Australia and New Zealand.

TFrom the legal point of view, therefore, Ceylon had a status
in advance of the ordinary Dominion before 1951. The question
of status is, however, determined by practice or convention rather
than by law. The legal powers which might have been used
by the Government of the United Kingdom in the nineteenth
century had either fallen into disuse or had become the powers
of the Dominion Government concerned. The power of dis-
allowance, for instance, had fallen into disuse, though it
remained in the several Constitutions. Bills were never reserved
for the roval assent unless (as in the case of New Zealand) such
reservation was legally necessary; and then the “advice’ tendered
to the King was that of his Dominion Ministers and not that
of his Ministers in the United Kingdom. Treaties were made,
signed and ratified by the Dominion Governments, though
in legal form they were made by the King on the advice of the
Secretary of State for the Dominions. It was thus possible for
the representatives of the United Kingdom and the Dominions
to agree in 1926 that their respective countries were:

‘Autonomous communities within the British Empire, equal
in status, in no way subordinate one to another in any aspect
of their domestic or external affairs, though united by a common

allegiance to the Crown, and freely associated as members of
the British Commonwealth of Nations.

They went on to say, however, that ‘existing administrative,
legislative and judicial forms’ were not wholly in accord with
this position. The Imperial Conferences of 1926 and 1930 were
concerned to ascertain how these forms could be brought into
line with the conventions, at least in those Dominions—Eire,
South Africa and Canada—which desired their autonomy and
equality with the United Kingdom to be expressed in law as
well as in practice. The Statute of Westminster, 1951, gave
“some of the necessary legal powers, and Eire and South Africa
have used them to the full. The Statute is in full operation in
Canada, but constitutional amendments (which require formal
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enactment by the Parliament of the United Kingdom) would be
required to abolish the powers of disallowance and reservation,
and so far Canada has not asked for them. In Australia and
New Zealand no constitutional amendments (which can be
cffected locally) have been made.

In the case of Ceylon the legal powers of the King were few, -
but there was no guarantee that they would not be exercised
or would be exercised only on the advice of the Government of
Ceylon. It was possible for this stage to be reached—that is,
for Dominion Status as defined in 1926 to be attained—by a
mere growth of practice. Reflerring to the limitations in the
Declaration of 1943, mostly swept away by the White Paper,
the Ministers said in their statement of 8 June 1943:°

‘We think that the offer should be accepted in the belief on
the one hand that the qualifications are unnecessary and on
the other hand that they would decay from disuse as similar
qualifications have decayed elsewhere.’

The White Paper itself said:*

‘Experience of the working of parliamentary institutions in
the British Commonwealth has shown that advance to Dominion
Status has been effected by modification of existing Constitutions
and by the establishment of conventions which have grown up
in actual practice.

‘Lecislation such as the Statute of Westminster hag heen the
recognition of constitutional advances already achieved rather
than the instrument by which they were secured. It is therefore
the hope of His Majesty's Government that the new Constitution
will be accepted by the people of Ceylon with a determination
so to work it that in a comparatively short space of time such
Dominion Status will be evolved. The actual length of time
occupied by this evolutionary process must depend upon the
cxpcucncc ‘gained under the new Constitution by the people
of Cevlon.’

The Cevlon Ministers were not satisfied with this position and
Mr Scnanayake pressed for full Dominion Status. So far as law
is concerned, this status was achieved by the Ceylon Indepen-
dence Order in Council, 1947, and the Ceylon Independence
Act, 1947. If we examine the six limitations in operation in
October 1947 we find that:

(1) has been altered because section 1(1) of the Ceylon Inde-
pendence Act, 1947, extends to Ceylon the provision which

1 Sessional Paprer XVII of 1913, P. 5 para. fi.
2 Cmd. 6690, p. %, para, 1o,
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applies to the other Dominions by section 4 of the Statute of
Westminster, 1931;

(2) has been abolished by scction 1(3) and the First Schedule
of the Ceylon Independence Act, 1947

(3) has been abolished by the revocation, by the Ceylon Inde-
pendence Order in Council, 1947, of section 30(4) of the Ceylon
(Constitution) Order in Council, 1946;

(4) has been abolished by the revocation, by the Ceylon Inde-
pendence Order in Council, 1947, of section 30(1) of the Ceylon
(Constitution) Order in Council, 1946;

(5) has been abolished because sections 36 and 37 of the
Ceylon (Constitution) Order in Council, 1946, which contained
the power of reservation, have been revoked by the Ceylon
Independence Order in Council, 1947;

(6) has been retained because it relates to Ceylon loans raised
in London before 1939 and it was thought by the Ceylon Govern-
ment to be unwise to alter the law lest the Island’s credit be in
any way impaired: these loans will in due course be repaid and
then the section will cease to operate and become, in fact, a
dead letter.

The legislative power ol the Ceylon Parliament as contained
in section 20 of the Ceylon (Constitution) Order in Council,
1947, is net that of a sovereign legislature because it was thought
wise to limit its powers in the interest of religious and communal
minorities, This limitation, though peculiar in form and sub-
stance because it relates to the social conditions of the Island,
is similar in principle to that imposed by most written Consti-
tutions. It is indeed rare to confer upon a legislature the full
unrestricted or sovereign power which is possessed, by an
accident of history, by the Parliament of the United Kingdom.
Absolute power unrestrained by constitutional law is generally
considered to be dangerous because it is in fact exercised by
transient majorities which may use it to suit themselves. The
limitation can, however, be altered or even abolished by the
Ceylon Parliament itself by means of a constitutional amend-
ment which satisfies section 29(4) of the Constitution. It is in

. fact a limitation which Ceylon chooses to impose on her legis-
“lature in the interest of her own people.

The powers conferred by section 29 of the Constitution are

enlarged by the First Schedule of the Ceylon Independence Act,
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1947. The effect of this' enlargement is discussed’ in Chapter
VIIL. Here it is enough to say that the Schedule swept away all
the limitations which would have been read into section 29 of
the Constitution by recason of the fact that Ceylon was legally
a ‘colony’ posscssing what is sometimes called a ‘subordinate
legislature’. By reason of section 4(2) of the Ceylon Inde-
pendence  Act, 1947, Ceylon ceased to be a ‘colony’ on
4 February 1948, though legislation enacted before that date and
extending to ‘ colonies’, other than the legislation amended by
the Ceyvlon Independence Act, continues to apply to Ceylon
until her Parliament chooses to amend or repeal it, as it has
full power to do under the First Schedule to the Act.

By reason ol section 1(1) of the Ceylon Independence Act
1947, the Parliament of the United Kingdom retains a power to
legislate for Ceylon, but only at the request and with the consent
of Ceylon, This applies to Ceylon section 4 of the Statute of
Westminster, 1931, which ‘was enacted because it was thought
that there might be occasions, as on matters affecting the suc-
cession to the throne or the royal style and titles, when common
legislation was desirable. The power has in fact been used
only to alter the succession on the abdication of Edward VIII
and to change the Constitution of the Dominion of Canada,
the latter being necessary because at the request of Canada the
Statute of Westminster had not authorized the Dominion Parlia-
ment to amend the Dominion Constitution. The Ceylon Parlia-
ment has power under clause 1(2) of the First Schedule to the
Ceylon Independence Act, 1947, to amend or repeal any legisla-
tion of the Parliament of the United Kingdom extendmcr to
Ceylon as part of the law of Ceylon, including of course any
legislation enacted- w:th the consent of Ceylon under section
1(1) of the Act.

. The full lawmaking powers of an independent State are
thus vested in Ceylon, though, like most legislatures, the Ceylon
Parliament is not a sovereign body. Independent status is, hov-
ever, as much a matter of convention as of law. The Ceylon
Independence Act, 1947, goes as far as it can not only by vesting
in Ceylon’ (though under the Constitution not in the Ceylon
Parliament) full legislative powers but also by section 1(2)
depriving the Government of the United Kingdom of responsi-
bility for .the government of Ceylon. TFor the consequences in
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the spheres of defence and external affairs we must look at the
Agreements. . ; _

Clause 1 of the External Affairs Agreement imports into the
relations between Ceylon and the United Kingdom, and there-
fore by necessary implication into the relations between Ceylon
and the other Dominions, the decisions of past Imperial
Conferences. These state and assume the sovereignty. of the
Dominions. in matters of defence and external affairs, for they
include the Balfour Declaration accepted by resolution at the
Imperial Conference of 1926 and the refinements added to it by
the Imperial Conference of 1930. The consequences in the
sphere of external relations are worked out in the remainder of
the External Affairs Agreement—arrangements for the commu-
nication of information and censultation, the exchange of High
Commissioners, the establishment by Ceylon of her own diplo-
matic service, and the application by Ceylon for membership
of the United Nations and of specialized agencies deseribed in
Article 57 of the United Nations Charter. The rules laid down
follow exactly the arrangements in operation affecting the other
Dominions.

Nothing is said expressly in either Agreement about the right
to declare war and make pcace. The other Dominions have,
however,.interpreted the Balfour Declaration to confer individual
responsibility and this interpretation has been accepted by the
United Kingdom. Moreover, though the declaration of war
and the making of peace are cxecutive acts which in them-
selves require no legislative sanction, the consequences require
immediate legislation. Indeed, such legislation in the case of
war is usually kept in draft and passed through the legislature
by suspension of Standing Orders. Such legislation can of
course be passed only by the Parliament of Ceylon or by the
Parliament of the United Kingdom at the request of Ceylon.
It follows that a declaration of war is a matter for the Ceylon
Government and not for the Government of the United King-
dom, and that the ending of a war is similarly a matter for the
Ceylon Government. Ceylon differs from the other Dominions
only because the Defence Agreement provides specifically for
mutual assistance on the terms set out in clause 1, for the use of
bases on the terms in clause 2, and for assistance towards the
training of the Ceylon defence forces on the terms in clause 8.
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These termis state specifically what is normal practice within the
Commonwealth, It is however no longer customary for the
United Kingdom to maintain forces and bases in a Dominion,
except in time of war, The United Kingdom normally expects
Dominions to provide for their own defence, but for some time
at least it would be impracticable for Ceylon to do so owing on
the one hand to her dangerous strategic position and on the
other hand to the absence of adequate trained forces.
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3
POLITICAL DEVELOPMENTS SINCE 1947

Unprr the Donoughmore Constitution there were no parties.
There were groups to which members of the State Council
belonged, but they did not act as parties in the Council. They
were in fact propaganda groups concerned more with constitu-
tional development or communal claims than with ordinary
policy. The most important of these groups were as follows:

The Ceylon National Congress. This body was formed in
1919 on the model of the Indian National Congress, though it
never had the organization in depth which the latter attained.
Its essential aim was ‘freedom’. - As a result of disputes over
communal representation, it lost most of its Tamil members
and became almost exclusively Sinhalese. Membership of the
Congress was not inconsistent with membership of some other
organization, and in 1945 it admitted members of the Com-
munist Party to membership, thereby losing its most prominent
member, Mr D. 5. Senapayake.

The Tamil Congress was a communal organization represent-
ing the Ceylon Tamils. Its main concern was to see that the
interests of the Ceylon Tamils were not injured in the process
of constftutional change, and in particalar to protect them
against ‘Sinhalese domination’. Its lcader was Mr G. G.
Ponnambalam,

The Sinhale Maha Sabha was the corresponding Sinhalese
organization, having much the same objectives as the Ceylon
National Congress, but with a membership limited to Sinhalese
and emphasizing the Sinhalese case in respect of constitutional
reform, language policy, etc. Its leader and founder was Mr
S§. W. R. D. Bandaranaike.

The Lanka Sama Samaja Party was formed in 1934 by young
men who had been educated in England during the depression,
It was nominally Marxist, but it really contained a variety of
opinion from Trotzkyist Marxism to Fabian Socialism. The
Stalin-Trotzky split caused the party to split. The larger
section under Dr N. M. Perera and Dr Colvin R. de Silva
refused to accept the Stalinist doctrine and became nominally
Trotzkyist, though anti-Stalinist would be a better description.
. The smaller section, under Dr 8. A. Wickremasinghe, accepted
Stalinist doctrine and formed the Communist Party. The
L.SS.P. refused to support the ‘imperialist war’ even when
Hitler attacked the Soviet Union, and most of its members
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either were imprisoned or went underground. At the end of
the war it split again over a personal issue, and at the General
Election of 1947 there were two groups of the same name,
though the group led by Dr N. M. Perera was normally called
the Lanka Sama Samaja Party and the group led by Dr Colvin
R. de Silva was usually known as the Bolshevik-Leninist Party.

The Ceylon Indian Congress was a communal organization
representing the Indian mercantile interest and the Indian
labourers. Its leaders generally supported the communist
groups, some of them out of conviction, but others parhaps
because the communist groups were antagonistic to the nationa-
lism of the Ceylon National Congress and the Sinhala Maha
Sabha.

Among other small groups were the Muslim League, the
Ceylon Moors’ Association and the Labour Party—the last a
very small group led by Mr A. E. Goonesinha.

The acceptance by the Soulbury Commission and the United
Kingdom Government of the system of Cabinet government
worked out in the Ministers’ draft obviously made it necessary
to- bring a party system into being. Discussions started late in
1945 for the creation of a party, originally called tentatively the
United Democratic Party but later the United National Party.
It received the support of members of all communities, including
even a few Indians, and for all practical purposes absorbed the
Ceylon National Congress. The members of the Sinhala Maha
Sabha joined the United National Party, but the Sabha
remained in being as a sort of pressure group within the party.
The Tamil Congress, the Indian National Congress, the
Labour Party, both branches of the Lanka Sama Samaja
Party, and the Communist Party, remained outside, but the
Labour Party supported the United National Party. It con-
tained, in fact, nearly all the members of the State Council,
Mr D. S. Senanayake was unanimously elected leader,

Tne GENERAL ELECTION OF 194'_? .

The main appeal of the United National Party at the General
Election of 1947 was that it had won ‘freedom’. Except in the
hill-country where the Indians were sufficiently numerous to win
on a communal vote, and in the Northern and Eastern Pro-
vinces where the Tamil Congress was powerful, the main

1 See Jennings, ‘The Ceylon General Election of 1947° in University of
Ceylon Review, Vol. VI, pp. 134-95. 2
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opposition was provided by the three communist parties, whose
allegation was that independence was a ‘fake’ , a mere transfer
from the white capitalists to the brown camtallsts, a change
from direct colonial rule to indirect rule, The United National
Party had no very positive policy to offer, nor was it well
organized. Owing to personal and caste differences it had in
some cases accredited opposing candidates, in one constituency
as many as five. Nevertheless, it had candidates in 75 of the
89 corlstituencies and was the only party which had a reasonable
chance of success. Its greatest asset was its leader, Mr D. S.
Senanayake.

The feature of the election was the large number of
‘independents’, of whom there were 182, nearly twice as many
as the number of United National Party candidates. In a
sense, though, every candidate was an ‘independent’, for he
depended more on his race, his religion, his caste, his family
and his ‘influence’ than upon his party label, The idea of
voting for a parly was a new one. The Indian electors voted
solidly for Indians where there were such candidates and for
communists where there were not—it was later estimated that
some 12 or 14 communists owed their seats to Indian votes.
On the west coast there were some who voted for the com-
munists pecause they were against the Government, In the
North there was a real conflict between the Tamil Congress and
the Tamils who supported the United National Party. Even in
these constituencies ‘influence’ played a part, and elsewhere it
was dominant.

A further complication was due to the fact that the election
was spread over a month, with the result that ‘travelling
circuses’ could move from constituency to constituency. Also,
the reswlts of the carlier polls had an influence on the later
polls. Some of the candidates had been in the State Council
since 1931; others had entered in 1936. The United National
Party therefore represented “the old gang’, against which opposi-
tion had gradually accumulated. The earlier votes therefore
tended to go against the United National Party; but when it
.was seen that this might lead to a communist Government, there
was a revulsion in favour of the United National Party.

The strength of the parties at the end of the poll was:
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United National Party L2
Labour Party v L
Independents e
Lanka Sama Samaja Party ... 10

Bolshevik-Leninist Party b

Communist Party S

Ceylon Indian Congress eer B

Tamil Congress 7
Theoretically this produced a stalemate; but the figures ave mis-
leading. Most of the ‘independents’ would support the United
National Party against the communist parties, while the com-
munist parties were incapable of working together. Whoever
became Prime Minister, too, would have six nominated seats
at his disposal: for though the 1946 Constitution was still in
operation and appointments were made by the Governor in his
discretion, it was certain that he would consult the Prime
Minister.

Mr D. S. Senanayake, as the leader of the largest party, was
commissioned to form a Government. He appointed a Cabinet
of 14 consisting of 11 members of the United National Party,
two independents (both Tamils) and the member of the Labour
Party. Its voting strength was never less than 60 in a House of
100 members, though it was not quite large enough for the two-
thirds majority needed for constitutional amendments.

BETWEEN THE ELECTIONS

The first United National Party Government was fortunate
in that it held office during a period of prosperity. Though
Ceylon had suffered inflation as a result of the war, and the
prices of her exports had been kept down by bulk purchase at
fixed prices, substantial sterling balances had been built up.
Alter the war, too, there was a rapid increase in the prices
obtained for Ceylon's major exports, tea, rubber, and coconut
products.” These resources provided means for a rapid expan-
sion of governmental services. Through increased social ser-
vices, in particular, the benefits of greater prosperity were made
accessible to all sections of the population, which not unreason-
ably attributed them to the Government.

1 S¢e generally Jennings, The Economy of Ceylon, znd ed.
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The Government was in fact well managed. The prestige
which Mr D. 8. Senanayake had obtained through his success
in negotiating independence enabled him to dominate his
Government. Though he had all the characteristics of the bluff
farmer, he had a remarkable intuition which enabled him to
take decisions on the most complicated issues which, if not neces-
sarily the best in the long run, were for the time being popular.
He applied a sturdy common sense to political problems.
Partictlarly useful, too, was his tolerant nationalism. The
Tamil Congress had opposed the United National Party at the
General Elcction of 1947, and it had obtained the support of
most of the Ceylon Tamils in the Northern and Eastern Pro-
vinces. TIts represcntatives found themselves in uncongenial
company in an Opposition composed mainly of communists
(both Stalinist and Trotzkyist) and their Indian allics. The
tolerant attitude of the Government enabled most of the Tamil
members to cross the floor in 1949, ‘The Tamil leader Mr G. G.
Ponnambalam, joined the Cabinet, and only a small Tamil
section, which produced a scheme (or at lcast an idea) for a
federal Constitution, remained in Opposition. The effective
strength of the Government was therefore increased. Its only
serious loss occurred in 1951, when Mr S. W. R, D. Bandaranaike,
who had consistently advocated a more radical policy within the
Cabinet, resigned his office and took a few Sinhalcse members
into Opposition, where he formed the Sri Lanka Frecdom Party.
From the point of view of the Government, however, this had
the advantage that an element of controversy within the Govern-
ment was removed and the Sinhala Maha Sabha, which had
retained its entity in spite of the creation of the United National
Party, disappeared.

The strength of the Government was increased by the weak-
ness of the Opposition. The two branches of the Lanka Sama
Samaja Party (Trotzkyist) were joined early in the Parliament,
except for a small dissident element which eventually made
common cause with the Communist Party (Stalinist) without
actually joining it. The Lanka Sama Samaja Party was well
managed by its leader, Dr N. M. Perera, but it lacked personnel.
The size of the Communist Party varied from three to five mem-
bers according to the prevailing party line, but for practical
purposes it consisted of one man, Mr P, G. B. Keuneman. The
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Ceylon Indian. Congress, while generally supporting the com-
munist groups, was especially concerned with the Indian pro-
blem. The Tamil Congress, as already mentioned, was in
opposition only for a year. There were in addition a few
independents of quality and merit, but generally it may be said
that the Opposition consisted of small groups and isolated
individuals, while the Government, though lacking the solidarity
which arises from the normal parliamentary system, was im-
pregnable. It was never in danger of defeat in the House of
Representatives, and it had an overwhelming majority in the
Scnate. It had the support of members of all communities,
Sinhalese, Tamils, Moors, Burghers and Europeans, and all
religions, Buddhists, Hindus, Muslims and Christians.

In the circumstances, it is difficult to speak of political issues.
The most controversial subject, that of Education, was in fact
more controversial outside Parliament than inside. The Gow
ernment suffered from paper reforms established before the
election of 1947, and with that election in mind. They proved
to be unworkable, and yet it was difficult to jettison them.
Some sort of order was established in 1951, but it was more in
promise than in performance when the General Election of 1952
occurred. .

The Indian problem, too, was more controversial outside
Parliament than inside. The Indian population of 800,000 or
900,000 people were regarded by the mass of the Ceyloncse as
interlopers brought in by the British, and the decision to give
them citizenship only on the special terms of the Indian and
Pakistani Residents (Citizenship) Act, 1949, was generally
popular. Though the communist parties were ideologically
bound to regard these nationalist distinctions as unsound, their
popularity made parliamentary opposition difficult. In con-
sequence, though the Opposition generally supported the
Ceylon Indian Congress, their criticisms lacked force.

In short, the first United National Party Government had an
easy passage. It was even stronger in 1952 than it had been
in 1948. o
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THE GeNeRAL ErecTion oF 19521

Mr D. 8. Senanayake was thrown from his horse and died on
22 March 1952. There was for a few days acute dissension over
the succession. A small section supported Sir John Kotelawala,
the leader of the House of Representatives and the most senior
Minister. It soon appeared, however, that the great mass of
opinion in the United National Party supported Mr D. S.
Senantyake’s son, Mr Dudley Senanayake, who had no wish to
be Prime Minister, but who was persuaded to take office.  Aflter
a little natural hesitation, Sir John Kotelawala himself agreed
to serve under Mr Dudley Senanayake, and the unity of the
Party remained unbroken. On the advice of the new Prime
Minister, Parliament was dissolved on the 14th of April and
summoned to meet again on the 10th of June. Elections were
held on the 24th, 26th, 28th and 30th of May. _

The circumstances were propitious. Though the long period
of prosperity was coming to an end, the effects of the coming
depression were as yet barely noticeable. The achievements of
the Government had been exhibited to millions in the Colombo
Plan Exhibition, which would have been opencd in February
by the Queen but for the death of King George VI, but which
was not yobbed of its intrinsic interest by her absence. The
sudden death of Mr D, §. Senanayake rccalled to many the great
services which he had rendered to his country, and it was esti-
mated that one-tenth of the whole population attended his
cremation. Iis son not only gained strength from this popular
demonstration, but also benefited from the Ceylonese tradition
of giving a new man a chance to show his merit.

The defection of Mr 8. W. R. D. Bandaranaike in 1951 had
weakened the Government’s strength in debate but had removed
a source of internal controversy. Some of the dissident elements
had been gathered into his Sri Lanka Freedom Party, which had
undertaken much propaganda in the rural areas. It had urged
Government support for three popular causes—religion (cspe-
cially Buddhism, for nearly all the supporters were Buddhists),
ayurvedic (or indigenous) medicine, and the national languages

18ee I. D. 8. Weerawardena, *The General Flections in Ceylon 1g32°,

CGeylon Historical Journal, Vol. IL, pp. 111-78. Dr Weerawardena's judge-
ments are, however, sometimes contentious. }
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(especially Sinhalese, for mnecarly all the supporters were
Sinhalese). It was not, however, organized in depth and it was
unable to put up enough candidates to secure a majority. What
is more, the establishment of the Sri Lanka Freedom Party
weakened the communist parties, especially the Lanka Sama
‘Samaja Party. It is clear that in 1947 that party had obtained
support from many who were not Marxists but who wished to
oppose the Government. This dissident group now had a
democratic party which it could support. It is true that in
most constituencies an arrangement was made to avoid a contest
between the two parties, but the mere fact that the Sri Lanka
Freedom Party led the propaganda drive against the Govern-
ment weakened the Lanka Sama Samaja Party.

Another factor which favoured the Government was the
removal of the Indian vote. By an amendment passed in 1949,
the franchise was limited to citizens of Ceylon. The great
majority of the Indians were not citizens by birth, but many of
them could become citizens by registration under the Indian
and Pakistani Residents (Citizenship) Act. The process of
registration involved a lengthy investigation, but most of the
applications did not come in—owing to a boycott by the Ceylon
Indian Congress—until June and July 1949. Of the 237,000
applications then received, only 2,300 had been disposed of by
June 1952, and only 7,500 Indian residents had become citizens.
The election of 1952 iwas, however, fought on the 1950 registers,
from which the names of nearly all the Indians had been
removed. The validity of the Citizenship Act and the Parlia-
mentary Elections (Amendment) Act had been challenged in the
courts and numerous objections to the 1951 registers had been
entered. In consequence, the 1951 registers could not be
finalized and legislation had provided that the registers of 1950
be kept in opcration until 1 June 1952. The elections were
held in the last week in May.

This disqualification of the Indians helped the United
National Party. Seven seats held by the Ceylon Indian Con-
gress could be captured by the United National Party. What
is even more important is that, in the arcas where there were
no Indian candidates, the Indian vote had almost invariably
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been cast solidly for the communist candidates. There were
12 or 14 Opposition seats in which the influence of the Indian
vote had been significant, though not in all cases conclusive.
Dr N. M. Perera’s own seat at Ruanwella was in danger when
the Indian vote was removed.

Finally, the election was so organized as to favour the United
National Party. Nearly all the Ministers had their elections on
the 24th and 26th May, nearly all the Opposition lcaders
on the 28th and 30th May. The Opposition leaders werce
thus tied to their constituencies while the Ministers were being
elected, while the Ministers, having been elected, were able to
move into the Opposition strongholds. What is more, transport
is an important factor in a country in which, owing to shortage
of staff, polling booths are few. The United National Party
was well supplied with transport, which helped in the United
National Party constituencies on the 24th and 26th May, and
then moved into the Opposition seats on the 28th and 30th.

The result was a resounding victory for the United National
Party, The figures were:

Before the After the
election election
Government

United National Party R | | 54
Labour Party 1 1
Tamil Congress 6 4
Independents 4 9
Appointed Members 6 6
59 74
Lanka Sama Samaja Party e 14 9
Sri Lanka Freedom Party 9 9
Ceylon Indian Congress 7 0
Communist Party 4 3
Nava Lanka Sama Samaja Party 2 1
Republican Party ; 2 1
Federalist Party 2 1
Independent 1 1
41 26

Mr Dudley Senanayake made a few changes in his Ministry
and continued the policy which had been so successful under
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his father, but in conditions which were rapidly deteriorating
owing to a fall in the price of cxports and a rise in the price of
imports. The period of ‘easy money” had come to an end, and
in 1952-3 the Government faced the prospect of a heavy deficit
in the revenue.

Digitized by Noolaham Foundation.
noolaham.org | aavanaham.org



4
ALLEGIANCE AND CITIZENSHIP

Canana, Australia, New Zealand, South Africa and Ceylon were
colonies, or groups of colonies, of the United Kingdom acquired
by setelement, cession or conquest. India and Pakistan include
the whole of what used to be called British India and which
was also obtained by cession or conquest, What is now the
Republic of Ireland was for a time part of the United Kingdom.
Britain, unlike Rome, extended its citizenship to all its colonics:
but owing to the survival in the law of traditions derived from
the feudal system, citizenship was a matter not of relationship
towards a country but of relationship towards the King. Those
who elsewhere would be described as ‘citizens’ or ‘nationals’
of their respective countries were in the Commonwealth referred
to as ‘subjects’ of the King or ‘British subjects’. Since there
was one King throughout the Commonwealth, even after some
of the colonies obtained Dominion Status or independence, there
was a common citizenship implied in the phrase ‘British
subject’.

The relationship between the subject and the King was
described as ‘allegiance’, so that all persons who were born in
the King’s dominions were said to be born ‘within the King's
allegiance’. Allegiance is simply the duty which a British sub-
ject owes to the Queen and is the same as the duty which any
citizen owes to his country, Important though the duty is,
the rights which accompany it are even more important. They
include the right to. be protected by coutts, police and, if neces-
sary, armed forces, the right to vote, the right to be elected to a
legislature, the right to enter the Queen’s dominions, the right
to own property, and so on. It is however obvious that these
rights might be different in different parts of the COHIIIIQI:_I-.
wealth. Indeed, when a country became a Dominion it clearly
had power to change the character of the rights altogether.
Thus, Canada might give the franchise only to those British
subjects who had resided in Canada for five years; South Africa
mighit give it only to those who were of European descent;



38 THE CONSTITUTION OTF CEYLON

Ceylon might give it only to those who were born in Ceylon
of parents who were born in Ceylon; and so on. In other
words, the incidents of allegiance varied throughout the Com-
monwealth according to the local lJaw. What is more, in order
to have a compendious legal character to which such rights
might be assigned, a local nationality might be created. Thus,
a person born in Australia would be a British subject, but
Australian law might create the category of ‘Australian
nationals’ who would be given rights (and perhaps have dutics
imposed upon them) which British subjects in general did not
possess. Eire went even further while it was still within the
Commonwealth. It created the category of ‘Irish citizens’ and
said that they were not British subjects at all; though it also
distinguished between British subjects and aliens, it was under
no legal obligation to do so, for it had complete power to
decide what rights and duties a person should possess under its
own law,

Nevertheless, there was in 1926 a common allegiance through-
out the Commonwealth, As the Balfour Declaration said, Great
Britain and the Dominions were ‘united by a common allegiance
to the Crown’. This common allegiance had, however, widely
varying characteristics in the variou$ countries of the Common-
wealth, In the United Kingdom a British subject fram Ceylon
or South Africa had almost exactly the same rights and duties
as a British subject from England or Scotland: Provided that
he was otherwise qualified (and the qualifications were the same
for all British subjects), he had a right to enter the United
Kingdom, to exercise the franchise, to be elected to the House
of Commons or a local authority, to sit in the House of Lords if
he was raised to the peerage, to enter the armed forces or the
public service, to practise any profession in which he had a
legally recognized qualification, to purchase land, to suc in the
Courts, to live where he pleased, to benefit from the social
services, and so on. South Africa, on the other hand, discrimi-
nated among British subjects according to race or colour;
Ceylon (among other countries) made it difficult for a ‘non-
Ceylonese’ to enter the public service; and the Irish Free State
and Fire almost ignored ‘British subjects’ altogether.

Alter 1931, a Dominion could abolish the concept of British
nationality, for the purposes of its own law, if it wished so to do.
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British nationality was delined by Part I of the British
Nationality and Status of Aliens Act, 1914, as amended by sub-
sequent legislation of the United Kingdom. This legislation
applied to the Dominions as part of their law, and it could not
be repealed or amended by a Dominion legislature until the
nccessary power was conferred by the Statute of Westminster,
1931, The Irish Free State (afterwards Eire) repealed those
provisions in 1935. The tendency in the other Dominions,
however, was to create their own nationality law so as to have,
in addition to the category of British subjects, the category
of, say, Ganadian nationals. This led the United Kingdom in
1948 to summon a conference to consider the matter. Geylon
had by this time become independent and was represented
by Mr L. M. D. de Silva, K.C. The report of the conference
has not been published, but what it recommended to the Gov-
ernments concerned is evident from the action taken by the
United Kingdom. By the British Nationality Act, 1948, the
British Nationality and Status of Aliens Acts, 1914 to 194§,
were repealed in so far as the laws of the United Kingdom and
the colonies were concerned—the repeal could not extend to
the other members of the Commonwealth because of the Statute
of Westminster. The Act also set up a new category, ‘citizens
of the United Kingdom and Colonies’. Finally, it provided
that not only citizens of the United Kingdom and Colonies but
also persons who were . citizens of Canada, Australia, New
Zealand, the Union of South Africa, Newfoundland, India,
Pakistan, Southern Rhodesia and Ceylon, should be British
subjects or Commonwealth citizens. The dillerence between a
citizen of thie, United Kingdom and Colonies and any other
British subject or Commonwealth citizen of course depends on
the law, of the United Kingdom, and in fact no difference in
respect of rights and duties has yet been provided.

It was clearly contemplated that the other countries of the
Commonwealth might, if they wished, follow suit. For instance,
Ceylon might distinguish between citizens of Ceylon and other
British subjects and give such rights and duties to each category
as it thought fit.

When the Constitution was enacted in 1947 there was no
legal category of ‘citizens of Ceylon’, though quite often a
category known as ‘Ceylonese’ was created by -administrative
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action for such purposes as appointments to the public service.
Following the Donoughmore Constitution, the Constitutions of
1946 and 1947 referred to ‘British subjects’; and ‘British
subject’ was defined in section 3 of the Order in Council of
1946 as ‘any person who is a British subject according to the
law for the time being of the United Kingdom, any person who
has ‘been naturalized under any enactment of any of His
Majesty's dominions, and any person who is a citizen or subject
of any of the Indian Statcs as defined for the purposes of the
Government of India Act, 1935’. The same definition appeared
in the Geylon (Parliamentary Elections) Order in Council, 1946.
Accordingly, any British subject, so defined, could obtain the
franchise if otherwise qualified, be elected or nominated to

cither House of Parliament, and become a Minister.
Exercising its power under the Constitution, the Parliament
of Ceylon created the status of a ‘citizen of Ceylon’ by the
Citizenship Act, No. 18 of 1948. Under it there are two ways
of acquiring citizenship, by descent and by registration, A
person born in Ceylon before the appointed day (21 Sept. 1948)
is a citizen of Ceylon if his father was born in Ceylon or if both
his paternal grandfather and his patcrnal great-grandfather
were born in Ceylon. A person born outside Ceylon before the
appointed day is a citizen of Ceylon if both his father and his
paternal grandfather were born in Ceylon or both his paternal
grandfather and his paternal greatgrandfather were born in
Ceylon. A person born in Ceylon after the appointed day is a
citizen of Ceylon if his father was then a citizen of Ceylon, while
if he was born outside Ceylon his birth must also be registered
with the appropriate official. = Citizenship by registration may be
obtained by registration either under the Citizenship Act, No. 18
of 1948, eor under the Indian and Pakistani Residents (Citizen-
ship) Act, No. 3 of 1949, an Act specially designed to enable
persens of Indian and Pakistani origin, of long residence in I',hL

Island, to aequire citizenship.
Under Act No. 18 of 1948 an applicant for reglstratmn must ;
(a) be of full age and of-sound mind; and
(b) have one af the following qualifications:

(i) be a person whose mothel is or was a citizen of
Ceylon by descent (or would have been a citizen by
descent if she had been alive on the appointed date)
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and who, if married, has been resident for seven
years, or, if unmarried, has been resident for ten
years; or |
_(ii) is the husband, wife, widow or widower of a citizen
by descent or registration and has been resident for
one year; or
(iii) is a person who ceased to be a citizen by descent
upon acquiring citizenship in another country in
which he has been resident, and has renounced that
citizenship; and
(¢) is, and intends to continue to be, ordinarily resident in
Ceylon.
In addition, not more than 25 persons a year may be granted
citizenship because they have rendered distinguished service or
are eminent 'in professional, commercial, industrial or agri-
cultural life or have been naulrallzed as British subjects in
Ceylon. i

Act No. 3 of 1949 dppheb to Indians and Pakistanis who were
resident for ‘the minimum period before 1 January 1946 and
have since continued in uninterrupted residence. The mini:
mum period ‘is

(a) ten years in the case of an unmarried person or person
whose marriage has heen dissolved by death or divorce;
and ' E
(b) seven years in the case of a married person,
Certain other qualifications, relating to an assured income, the
residence of his wife, freedom from disabilities which make it
impossible to observe the laws of Ceylon (eg. relating to
marriage), and renunciation of (1:17cnsh1p rlohts clsewhere have
to be satislied.

It will, be seen that the citizenship laws are extremely rigid,
a fact which is no doubt to be explained by the large number
of recent immigrants brought in for the cultivation of coffee,
tea and rubber who have retained their connexions with their
own countries,

Neither of the Acts repeals the British N"ztmndht\« and Status
of Aliens Acts, 1914 to 1943, in so far as they are part of the
law of Ceylon. A person may thercfore be a citizen of Ceylon
by descent or registration and at the same time a British subject
according to the law of Ceylon through birth in Ceylon or else-
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where ‘within the Queen's dominions. His status as a British
subject in the United Kingdom or elsewhere is, of course, deter-
mined by the law of that country, and not by the law of Ceylon.

The creation of the status of citizen of Ceylon ¢nabled the
Constitution and the election law to be amended, if it were so
desired, by the substitution of that status, instead of the status
of British subject according to the law of the United Kingdom,
as the qualification for the [ranchise and for election or appoint-
ment to €ither House of Parliament. The two mattérs are
closely connected, for by section 12 of the Constitution a person
who is qualified to be an elector is qualified to be elected or
appointed to either Chamber. It follows that a person who is
not qualified to be an clector is not qualified to be elected or
appointed. It was proposed in 1950 to alter this qualification,
so that a person should be qualified if he was a- citizen of
Ceylon or a citizen of a country within the Commonwealth
which allowed citizens of Ceylon to be elected to its legislature.
The Bill for this purpose did not secure the two-thirds majority
required for a constitutional amendment by ‘the proviso to
section 29(4) of the Constitution, and accordingly this change of
the law has not been made. Meanwhile, however, the Ceylon
(Parliamentary TFlections) Order in Council, 1946, had been
amended by the Cevlon (Parliamentary Elections) Amendment
Act, No. 48 of 1949. This Act provides, inter alig, that no
person shall be qualified to have his name entered or retained
in any register of electors if he is not a citizen of Ceylon. Hence
persons who are not citizens of Ceylon are not qualified for
election or appointment to either Chamber. On the other
hand, the change in the franchise law did not act as a dis-
qualification. Accordingly, those Members of Parliament who
were not citizens of Ceylon retained their seats until the dis-
solution in April 1952, when they lost their seats and ceased to
be eligible for rc-election or reappointment. Those Senators
who were not citizens of Ceylon retained their seats until their
periods of office expired. This has not resulted in a complete
disappearance of Indians and Europeans, for some are citizens
by descent under Act No. 18 of 1948, some have become citizens
by registration under the same Act, and some have become
citizens by registration under Act No. 3 of 1949, _

It will be seen that Ceylon has deprived British subjects who
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are not Ceylon citizens of the right to vote, the right to be
elected or appointed to cither Chamber, and the right to become
Ministers. It has also, by other legislation, deprived them of
the right to enter Ceylon, It will be seen then that cven in
Ceylon the concept of ‘allegiance’ has become very thin.

The validity of the Citizenship Act, No. 18 of 1948, and the
Ceylon (Parliamentary Elections) Amendment Act, No. 48 of
1949, was however challenged in the Courts. The revising
officer ‘for the Ruanwella District in fact held that both Acts
were invalid under section 29(2) of the Constitution and that
the election law was contained in the Ceylon (Parliamentary
Elections) Order in Council, 1946. In other words, he held
that a person who was a British subject under the law of the
United Kingdom was entitled to the franchise, if otherwise
qualified, notwithstanding that he was not a citizen of Ceylon.
On a certiorari from the Supreme Court' this decision was
quashed, and the decision of the Suprcme Court was affirmed
by the Judicial Committee of the Privy Council.

e

Mudanayake v. Sivagnanasunderam (1952), 53 N.L.R. 25.
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THE QUEEN, THE GOVERNOR-GENERAL AND
THE CONSTITUTION

Tae Commonwealth of Nations is founded partly on sentiment
and partly on mutual self-interest. In some of the countyies the
one predominates; in others more importance is attached to
the second. In some of them, in fact, the motives vary among
the sections of the population. Quebec has few cultural or
historical ties with Great Britain, while Ontario does not forget
that it was founded, or at least developed, by the United Empire
Loyalists who left the revolted American colonies because they
did not wish to sever their ties with Great Britain. It may
nevertheless still be true that the last hand to wave the Union
Jack in North America will be that of a French-Canadian.

The Irish Free State removed several of its legal links with
the United Kingdom, then in 1937 converted itself into Eire
with a republican form of Constitution, and finally in 1949
converted itsell into the Republic of Ircland and seceded from
the Commonwealth altogether, India, having become a2 Domi-
nion, enacied a republican Constitution in 1949 but decided to
remain within the Commonwealth, recognizing the King as
‘Head of the Commonwealth’; and this arrangement was
accepted at the Commonwealth Conference of 1949. Even
among the rest of the Commonwealth the concept of ‘common
allegiance” has worn very thin, and the closeness of association
of a country with the Commonwealth depends upon its local
legislation and the extent to which a Commonwealth sentiment,
or a sentiment of loyalty to the Queen is retained.

The accession of Queen Elizabeth II in February 1952 com-
pelled formal recognition of this diversity. In London the
members of the Privy Council and others, including the High
Commissioners of the Commonwecealth countries, were sum-
moned to an Accession Council on 6 Tebruary 1952. There the
Proclamation, which was read throughout Great Britain on
8 Tebruary, was signed as follows:

Whereas it hath pleased Almighty God to call to His Mercy
our late Sovereign Lord, King George the Sixth of blessed and
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glorious memory, by whose decease the Crown is solely and right-
fully come to the High and Mighty Princess Elizabeth Alexandra
Mary, We, therefore, the Lords Spiritual and Temporal of this
Realm, being here assisted with those of His late Majesty’s
Privy Council, with Representatives of other Members of the
Commonwealth, with other principal gentlemen of quality,
with the Lord Mayor, Aldermen and citizens of London, do now
hereby, with one voice and consent of tongue and heart, publish
and pr{)(laun that the High and Mighty Princess Elizabeth
Alexandra Mary is now, by the death of our late Sovercign of
happy memory, become Queen Elizabeth the Second by the
Grace of Ged, Queen of this Realm and of all her other realms
and territories, Iead of the Commonwealth, Defender of the
Faith, to whom her lieges do acknowledge all faith and constant
obedience, with hearty and humble alfection; beseeching God;
by whom Kings and Queens do reign, to bless the Royal
Princess Elizabeth the Second with long and happy years to
reign over®us.

In Colombo a Cabinet meeting was held at the General
Hospital (where the Prime Minister was a patient) on the
morning of 7 February, advisers being present, It was then
agreed that the Queen should be separately proclaimed and that
the Proclamation should be signed by the Governor-General and
the members of the Cabinet. On the morning of 8 February
the Proclamation was read from the steps of the Parliament
House, in” Sinhalese and FEnglish by the Permanent Secretary
to the Ministry of Home Affairs and in Tamil by an Assistant
Secretary of the same Ministry. The Sinhalese version was
preceded by Magul Bera, the Tamil version by conches and the
Nagasalam, and the ‘English version by the bugles and trumpets
of the Ceylon Light Infantry. After the ceremony a salute of
guns was fired, and the band played ‘God Save the Queen’ and
‘Namo Namo Matha'. The Inglish version, which was the
original, was as follows:

Whereas by the decease of our late Sovereign Lord King
George the Sixth the Crown is by our laws solely and rightfully
come to the Hizgh and Mighty Princess Elizabeth Alexandra
Mary: We the Governor-General, the Prime Minister and the
other Ministers of the Crown in Ceylon do now hereby, with
one voice and consent of tongue and heart publish and pro-
claim that the ITigh and Mighty Princess Elizabeth Alexandra

Mary is now, by the death of our late Sovereign of happy
memon, become our Sovercign Queen by the name and style
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of Flizabeth the Second, to whom her lieges do acknowledge all
faith and constant obedience with hearty and humble affection.

The reference to ‘our laws’ was intended to signify that the
succession to the Throne is governcd by laws of Ceylon which
arc subject to the control of the Parliament.of Ceylon. The
Queen’s jurisdiction in the Maritime Provinces arises from the
Treaty of Amiens, 1802, whereby the cession of the Dutch terri-
tories in Ceyvlon to George III, his heirs and successors, was
ratified. In the Kandyan Provinces her jurisdiction arisés from
the Proclamation of Governor Brownrigg which put the
Kandyan Convention of 1815 into law, the Convention having
provided that the Kandyan Kingdom be vested in George III,
his heirs and successors. Thereafter the succession to the
Throne in Ceylon was regulated by the law of the United King-
dom, as expressed in the Act of Settlement, 1761, and as
amended by His Majesty's Declaration of Abdication Act, 1936.
Subject to that amendment (which keeps the Duke of Windsor
and his issue if-any, out of the succession) the Crown is vested
in the heir of Sophia, Electress of Hanover and mother of
George I, the succession being traced according to the law of
England. Under the Ceylon Independence Act, 1947, however,
the Parliament of Ceylon has full power to change the law, and
accordingly the law of Ceylon remains the same as the law of
England only so long as the Parliament of Ceylon does not
amend it.

By reason of the Imterpretation Ordinance, section 2, which
is applied by section 3(4) of the Constitution, references to
‘His Majesty’ in the Constitution must now be read as
references to ‘Her Majesty’. It would seem that the meaning
of ‘His Majesty’ must be determined by the law of Ceylon for
the time being, and accordingly that a constitutional amend-
ment is not required in order to change the succession.

The title of King George VI was determined by a proclama-
tion issued under the Royal and Parliamentary Titles Act,
1927, which applied to Ceylon as part of its law. Any change
in that title therefore required an Act of the Parliament of
Ceylon under the Ceylon Independence Act, 1947, or alter-,
natively (in accordance with scction 1 of that Act) an Act of the .,
Parliament of the United Kingdom which expressly declares
that Ceylon has requested and consented to the enactment*
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thereof, At a meeting of Prime Ministers and other Common-
wealth representatives held in London in December 1952 it was
agreed that each country of the Commonwealth should decide
upon the Queen’s title, that there should be as large a common
element as possible, that the phrase ‘Head of the Common-
wealth’ should be included, and that each country should take
the nccessary steps to legalize the title. In accordance with a
decision of the Cabinet, the Prime Minister notified that in
Ceylon"the Queen’s title would be:
Elizabeth the Second, Qucen of Ceylon and her other
realms and territories, Head of the Commonwealth.
Effect was given to this decision by the Royal Titles Act, No.
22 of 1953. i
The variations in title throughout the Commonwealth do not
in themselves affect the substance of the law, which depends
upon such other laws as may be in force in each country. In
Ceylon the Queen’s powers, prerogatives, privileges, rights and
" duties depend partly upon English constitutional law (which
became part of the law of Ceylon by reason of the cession of the
Maritime Provinces by the Dutch and of the Kandyan Provinces
by the Kandyan Convention), partly upon the enacted laws of
Céylon, and partly upon the terms of the Constitution. Those
laws may be changed by the Parliament of Ceylon in accord-
ance with the provisions of the Constitution. If for instance,
the Parliament of Ceylon decided that Ceylon, like India,
should become a republic, the necessary constitutional amend-
ments could be passed under section 29(4) of the Constitution,
Since the present Constitution is monarchical in form, a com-
plete revision of the Constitution would be nec-c.ssary; but such
revision, if approved by the necessary majority, would be valid
under section 29(4). Certain other changes in the law would
be nceded, because the laws at present in force assume that the
government of the Island is carried on in the name of the
Queen, public property is Crown property, Ministers and
public servants are servants of the Crown, government contracts
arc contracts with the Crown, legal proccedings are conducted
in the name of the Queen, the prosecution of offences is under-
, taken by the Crown, and so on. The necessary amendments of
the law would, however, be valid under section 29(1) of the
~ Constitution.
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In India the necessary changes were brought about by the
‘Conslitution, which acquired legal validity under the Indian
Independence Act, 1947. Elsewhere in the Commonwealth the
Queen is part of the constitutional machinery and exercises
more or less functions in accordance with the local law. It is
of course true that her functions are far more numerous in
relation to the United Kingdom than in relation to any
Dominion. She is personally present in the United Kingdom,
but she is represented in a Dominion (other than India) by a
Governor-General appointed by her on the advice of her Domi-
nion Ministers. Most of her functions are delegated to the
Governor-General. In all the Dominions {except India) the
Queen is part of the legislature, but the function of assenting to
Bills is exercised by the Governor-General. In all the Domi-
nions (except India) the executive functions are vested in the
Queen and are exercised in her name; but executive acts are
done (almost but not quite invariably) by her Dominion
Ministers or the Governor-General acting on their advice. The
Union of South Africa, exercising its power under the Statute
of Westminster, has specifically enacted the conventions
applicable:

‘The Executive Government of the Union in regard to any
aspect of its domestic or external affairs is vested in the King,
acting on the advice of His Ministers of State for the Union, and
may be administered by His Majesty in person or by a Governor-
General as his representative.

Elsewhere (except in India) the convention remains a con-
vention. The office of Governor-General is created by Letters
Patent and the Governor-General is authorized to act under
them by Commission. IHe is given formal Instructions (o con-
sult the Ministers, but no law has been passed on the subject.

The Ministers’ draft sought to get as near to Dominion Status
as the Declaration of 1943 permitted. Accordingly it made the
King part of the legislature, vested executive functions in him,
and provided that a Governor-General appointed by the King
should be His Majesty’s representative in the Island to exercise
such powers and functions of the King as His Majesty might,
be pleased to assign to him. These provisions were adapted
from those in the Constitution of the Commonwealth of
Australia. In the Constitution of 1946 they appeared somewhat
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differently. Though the Ministers’ suggestion for a Governor-
General was supported by the Soulbury Commission, the White
Paper did not accept the recommendation, Nor was any provi-
sion for the appointment of a Governor inserted in the Order
in Council of 1946, apparently because the office would be
constituted by Letters Patent.

In the Independence Order of 1947 the provision of the Minis-
ters’ draft was restored and appears as section 4(1) of the
Constitution. Its meaning is, however, very different. Whereas
under the Ministers’ draft the Governor-General would have
been' appointed by the King on the advice of a Secretary of
State, under section 4{2) of the Constitution the Qucen now acts
on the advice of the Prime Minister. In fact, section 4(2) is of
fundamental importance and deserves to be quoted in full:

‘4.(2) All powers, authorities and functions vested in His
Majesty or the Governor-General shall, subject to the provisions
of this Order and of any other law for the time being in force,
be exercised as far as may be in accordance with the constitu-
tional conventions applicable to the exercise of similar powers,
authorities and functions in the United Kingdom by His
Majesty:

‘Provided that no act or omission on the part of the Governor-
General shall be called in question in any court of law or other-
wise on the ground that the foregoing provisions of this sub-
section have not been complied with.’

It will be seen that this provides for complete responsible
government, not only in respect of the functions exercisable by
the Governor-General but also in respect of those exercisable by
the Queen. These powers include the ordinary prerogatives of
appointing Ministers, assenting to legislation, summoning and
dissolving Parliament, and so on, which are exercised by the
Governor-General, and also the powers of declaring war and
making treaties which remain vested in the Queen.

Other provisions of the Constitution carry out this principle.
The greater part of the lirge number of amendments made by
the Ceylon Independence Order was designed for this purpose.
In the Order in Council of 1946 there were fiftcen powers to
be exercised by the Governor ‘in his discretion’ and thirteen
powers to be exercised by him on the ‘recommendation’ of some
person or body of persons. These powers are now all exercised
on ‘advice’, Moreover the powers of the King in Council to

4
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make Orders in Council for Ceylon and the duty of the Governor
to reserve Bills for the royal assent were abolished.

In accordance with the principle adopted in the Ministers’
draft, the Queen is part of the legislature and the words
‘represented by the Governor’ in section 7 of the Constitution
were revoked. The Parliament of Ceylon now consists of the
Queen, the Senate, and the House of Representatives. When
the Queen is in Ceylon she may therefore open or prorogue
Parliament in person, or she may empower any other “person
(e.g. the Duke of Gloucester on 10 February 1948) to do so on
her behalf, or she may by her Commission empower the
Governor-General to do so. In any case the ‘Queen’s speech’ is
drafted by her Ceylon Ministers, who take political responsibility
for all that she or her deputy the Governor-General may do.

Further, section 45 provides, as before, that thé executive
power of the Island shall continue vested in the Queen, but
instead of providing, as it did in 1946, that it shall be exercised
by the Governor in accordance with the Order, it now provides
that it may be exercised by the Governor-General in accordance
with the Order or any other law for the time being in force.
The change was necessary because there was formerly a dis-
tinction between the powers exercised by the Governor, whether
in his discretion, on recommendation, or on advice, -and those
exercised by the King on the advice of the Secretary of State
for the Colonies; now the powers, whether exercised personally
by the Queen or on her behalf by the Governor-General, are
exercised on the advice of Ceylon Ministers.

All this does not imply that the Queen or the Governor-
General must necessarily accept the advice. The Queen and the
Governor-General act on the advice of Ceylon Ministers in the
same way as the Queen acts on the advice of the United King-
dom Ministers: there are occasions on which she can rcfuse to
accept the advice and many others on which she can exercise her
right to warn, What is provided, in short, is constitutional
monarchy of the British type: and in any case the Ministers
concerned are those of Ceylon, not those of the United Kingdom,
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THE FRANCHISE AND THE CONSTITUENCIES

THE franchise and election law generally are not dealt with in
the Constitution because the intention was to have a separate
Order in Council amending the Ceylon (State Council Elections)
Order in Council, 1931, as amended. The Soulbury Commission
recommended that the existing franchise should be retained for
the time being, and Mr Senanayake's drafts thercfore incorpo-
rated the 1931 Orders by reference, with the necessary verbal
changes. It was found, however, that the Legal Draftsman had
a draft to give effect to the recommendations of the Select Com-
mittee of the State Council on Election Law: and, as the State
Council had not the powers necessary for enacting it, a separate
Order in Council was decided upon, The Ceylon (Electoral
Registers) (Special Provisionsy Order in Council, 1946, provided
for the making of the new registers so as to bring the Constitu-
tion into operation, and the franchise was reenacted in the
Ceylon (Parliamentary Elections) Order in Council, 1946. In
accordancer with section 29(4) of the Constitution, however,

Parliament has power to revoke or amend this Order, and the
power has already been exercised in the Ceylon (Parliamentary
Elections) Amendment Act, No. 19 of 1948, and the Ceylon
(Parliamentary Elections) Amendment Act, No. 48 of 1949.

Since 1949 the franchise has been based on citizenship and
residence, A person is disqualified for being an elector in a
year if—

(a) he is not a citizen of Ceylon or if he is under an
acknowledgement of allegiance, etc., to a foreign State
which is not a member of the Commonwealth; or

(b) he was under 21 on the lst of June: or

(¢) he has not, for a continuous period of six months in the
eighteen months immediately prior to the Ist of June,
resided in the electoral district (unless he has been
absent on official duty); or

() he is serving a sentence of imprisonment for an offence
punishable with imprisonment for a term exceeding 12
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months, or is under a sentence of death or is serving a
sentence of imprisonment awarded in lieu of execution
of a sentence of death; or
(¢) he is found or declared to be of unsound mind; or
(f) he is disqualilied on account of the law relating to elec-
tion offences.
All persons not otherwise disqualified are qualified to have their
names entered on the register of electors.

The representation clauses were undoubtedly the most ‘conten-
tious clauses of the Constitution. The task of the Ministers
was exceedingly difficult. They had to produce a scheme which
would satisfy three-quarters of all the Members of the State
Council. They were anxious to give due weightage to all
sections of the population, but the only proposal which had
been publicly adumbrated, that for ‘balanced repf'(:sentation 2
would have required communal electorates and would not have
been acceptable cven to a bare majority of the State Council.
The suggestion made by (Sir Arunachalam} Mahadeva, when
it was found that no agreéed scheme was possible, to leave the
whole question to a Royal Commission, was at first sight more
attractive: but it would have been a confession of failure on
the part of the Ministers; md if the Royal Commission had
produced an unacceptable scheme the result would have been
to hold up the chance of a considerable advance in constitu-
tional status. The Ministers therefore accepted a scheme
providing weightage for sparsely. populated areas. This had
several advantages: ' :

1. It avoided communal representation and so might be
acceptable to the majority, '

2. It gave increased representation to the sparsely-populated
areas, which were also the areas where the minorities were
strongest, and so might satisfy those members of the minority
groups who were not pledged to ‘balanced representation’.

. 8. Tt gave weightage to the Kandyan Provinces as against
the Low-country Sinhalese areas. '

4. It gave weightage to the backward areas as against the
more populous and wealthier areas.

5. By reducing the size of constituencies in the areas where
the minorities were strongest, it enabléd the Delimitation Com-
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mission to form constituencies which were comparatively homo-
geneous without making them specifically communal.

6. It avoided constituencies which were too large to be
handled, and for this reason was usual in countries where there
are no communal problems,

The Soulbury Commission, which approved of the gencral
scheme, strengthened the fifth point by widening the discretion
of the Delimitation Commission.

It was intended to vary the representation after each census,
but the explanatory memorandum attached to the Ministers’
draft worked out an example on the basis of the census of 1931,
giving a total of 95 clected Members. The Soulbury Report
did not state clearly whether this was to be the number in the
first House of Representativcs; ar whether the number was to
be ascertained on the basis of the census of 1946, Since discus-
sion had been based on the draft, it was decided that the distri-
bution in the explanatory memorandum should be adopted.
This was done in section 76, and the distribution thus effected
was not altered on the basis of the census of 1946 but will be
at the next census,! in accordance with section 40. The Pro-
vince is the unit. FEach Province has one constituency for each
75,000 of population, ascertained to the ncarest 75,000, and an
additional, constituency for every 1,000 square milcs of area.
The weightage thus varies from 1 in the Western Province to
4 each in the Northern, Eastern and North-Central Provinces.
The average size of constituencies, on the basis of the censuses
of 1931 and 1946, is thus as follows:

Province Seats Average Average
931 1946

Western 20 2,432 93,520
Central 15 63,500 75:407
Southern e 12 n 64,274 80,128
Northern 3 7 44,944 53315
Eastern KLU 30,560 a8,878
North-Western 10 54,600 66,5736 -
North-Central i 10.47% 27,876
TUlva n 43,331 53,031
Sabaragamuwa 10 57,837 74,464

1 The Constitution Amendment Bill, to which relerence has alrcady been
made, proposed that a Delimitation Commission should be appointed to
iake account of the ccnsus of 1946. After that Bill failed to obtain the
necessary majority it was decided that there should be a census in 1951
Shortage of paper in 1951, however,  compelled postponement until 1953
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Taking the North-Western Province to be mainly Low-country
and Uva and Sabaragamuwa to be mainly Kandyan, the Pro-
vinees may be collected as follows:

Type Seats Average Average
I93r 1046
Low-country al 42 63,498 83,182
Kandyan o G = 52,291 64.496
Tamil 16 48,817 46.993

In addition there were to be six nominated Members.

The actual distribution was to be effected by an independent
Delimitation Commission appointed by the Governor acting in
his discretion. The Ministers’ draft provided that in dividing
a Province into electoral districts the Commission should have
regard to the transport facilities of the Province, its physical
features and the community or diversity of interest of its inhahi-
tants. The Soulbury Commission accepted this recommenda-
tion * but added that ‘wherever it shall appear to the Commis-
sion that there is a substantial concentration in any area of
a Province of persons united by a community of interest, whether
racial, religious or otherwise, but differing in one or more of
these respects from the majority of the inhabitants of that area,
the Commission shall be at liberty to modify the factor of
numerical equality of persons in that area and make such
division of the Province into electoral districts as may be neces-
sary to render possible the representation of that interest’.
This was not intended to mean that wherever there is a
concentration of persons of one ‘race’ or religion or caste, that
concentration must have separate representation, There must
be a substantial concentration and there will be only a
modificalion of the equality principle. The recommendation,
which is now section 41(3) and (4) of the Constitution, may be
put by saying that if P is the average population of the Province
per member (e.g. 38,878 in the Eastern Province according to
the census of 1946), and m is a variable factor, the size of a
constituency may be P+m or P—m, It would have made the
task of the Delimitation Commission easier if m had been given
a maximum value as in South Africa, where m is 15 per cent
of P; but this is the sort of detail which the Soulbury Com-
mission did not work out. Eventually the matter was left to

1 Paragraph 278(ii).
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the discretion of the Delimitation Commission, subject to the
last sentence in section 41(4).

The Soulbury Commission also suggested that consideration be
given to the creation of multi-member constituencies. It was
apparently suggested to the Commission that ‘minority repre-
sentation would be strengthened by the creation of multi-
member constituencies on the ground that the only chance of
representation for small communities depended on their con-
centrating all their strength on candidates of their own choice
in a multi-member constituency’. A multi-member constituency
as such does not, however, produce any such result: what does
produce such a result is a multimember constituency with
suitable rules as to voting. i

In order to give some meaning to the recommendation the
Board of \Ilmstcrs decided, and the law now provides, that each
elector might cast as many votes as there were seats to be filled,
and cast them as he pleased. Each voter is given as many ballot
papers as there are seats to be filled, and he may give one vote
on cach ballot paper. In a three-member constituency, there-
fore, he may give three votes to one candidate, two votes to one
.candidate and one to another, or one vote to each of three
candidates. It was believed that members of a minority group
would tend to plump for one minority candidate, while the
members of the majority group would tend to distribute their
votes among three candidates. A candidate would be certain
of clection if slightly more than 25 per cent of the voters
plumped for him: and in practice, owing to distribution, a
lower percentage would usually be enough.

It is inevitable that, when an attempt is made to give repre-
sentation to a communal minority, the emphasis of electioncering
should be upon communal ideas. The Ministers’ scheme was
desioned to minimize communalism by providing territorial
representation only, but in such a manner that the various com-
munities were reasonably sure of some representation on a
non-communal basis, Multi-member constituencies are ncces-
sarily based on communal grounds and therefore encourage
communalism. This may be offset by non-communal party
organizations, but. even they have to nominate candidates
who have some communal influence, and they find electioneering
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difficult: in practice because the system favours = communal
candidates. A party which had the support of the majority in
a three-member constituency might win only one scat. Delimi-
tation Commissions are in fact faced by the old dilemma.
People think in communal terms,: thereforc communal repre-
sentation must be provided; but if such representation is
provided there will be an increase of communalism.

In spite of these difficulties, the Delimitation Commission was
given the necessary power in section 41(5) of the Constitution,
and the power is quite unfettered. They could divide the
Island into’ multi-member constituencies, or have two multi:
member constituencies only, or have none at all. They could
not increase the number of Members to be returned for a
Province; but in other respects they could do as they pleased.

The first delimitation was carried out by a Commission consist-
ing of Mr L, M. D. de Silva, K.C. (Chairman), Mr N. Nadarajah,
K.C., and Mr H. E. Jansz, CM.G. Their Report,! which was
unanimous, reccived legal effect by Proclamation. They sum-
marized their functions as: '

“(a) That each Province of the Island be divided into electoral
districts, the total number of which is specified in the Order and
the aggregate of which totals 95 for the whole Island.

‘(&) I'nat each clectoral district of a Province shall have as
nearly as may be an equal number of persons ;

(1) subject to a -proviso relating to transport facilities,
physical features, and community or diversity of
mterest of the inhabitants of the Province; and

(if) subject further to the proviso that the rule is to
give way wherever it comes into conflict with the
directions in (¢) and (d).

‘(¢) That the Commission may so divide a Province as to
render possible the representation. of minorities united by the
tie of race, by the tie of religion, or by any other tie. The Com-
mission is directed in making such division to minimize any
disproportion that may arise in the population figures of the
several electoral districts demarcated m the Province.

‘(d) That the Commission .may. create electoral districts
returning two or more members but in so doing shall not
increase the number of members to be returned for the Province
beyond that specilied in the Order,’

! Report of the First Delimitation Commission, Sessional Paper XIII of
1046, :
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The emphasis in the Report, as in the evidence given before
the Commission, was on the aspect of ‘community or diversity
of interest’. Unlike some of the evidence, however, the Report
starts from the principle of equality of representation within
the Province and modifies it on the basis of community of
interest. In other words, community of interest is not the factor
on which distribution is made but a factor which renders possible
a reasonable departure from equality of representation. Subject
to thaf consideration, the Commission fele that they should, in
the absence of insuperable practical difficulties, fayour the repre-
sentation of minority interests; and most of the discussion
proceeded on that basis. It may perhaps be said that on one
point the Commission did not lay sufficient emphasis. The
phrase ‘render possible the representation of that. interest’ was
carefully ehosen, It was mnot assumed that electors would
necessarily vote on communal, religious or caste lines; what
was assumed was that if any of these factors was dominant in
the minds of the clectors then that interest should be able to
secure representation. The phrase ‘render possible’ assumes
that electors can vote communally if they wish, not that they
do se or ought to do so.

The Commission decided in favour of 84 singlemember con-
stituencies, four constituencies rcturning two members each, and
one returning three members. In the Western Province, cosmo-
politan Colombo Central was made a three-member seat, it being
assumed that if this was done one of the members elected would
be a2 Tamil. In the Southern Province, Ambalangoda and
Balapitiya were combined into a two-member seat in the hope
that the arrangement would alleviate the caste differences among
the Sinhalese in those areas. The Commission were doubtful
whether this- could be the result, but it seemed better to put
the competing castes into one constituency than to have a caste
minority in each of the two constituencies. In Sabaragamuwa,
Balangoda was given two seats in the hope that the minority
of Indian Tamils would be sufficiently strong to give them one
seat. In the Central Province, 'Kadugannawa was given two
seats in the hope of solving another caste problem. In Uva,
two seats were given to Badulla in order to provide one seat
for Indians.

The problem of enabling the Indian Tamils to secure ade-
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quate representation was, however, a difficult one, and the
assistance of the Agent of the Government of India was sought.
Owing to the fact that many of them were not domiciled in
Ceylon and had not taken out certificates of permanent settle-
ment, their voting strength was proportionately lower than
among other communities, and this fact was taken into consi-
deration by the Commission. The boundaries were so arranged
as to enable the Indian Tamils to win Nuwara Eliya, Talawakele,
Kotagala, Nawalapitiya and Maskeliya in the Central Province,
and Haputale in Uva, while they had a chance of one
of the seats in Colombo Central, one in Balangoda, one
in Badulla, and the Maturata scat. Assuming them to vote
communally and not to get Sinhalese votes, the Indian Tamils
would thus get seven seats and might get ten, On an all-Island
numerical basis they should get ten and on a prowincial basis
they should have eight. The impossibility of guaranteeing pro-
portionate representation arosc from the fact that most of the
Indian Tamils lived on estates which occupy the hillsides, while
the valleys between were mainly occupied by Sinhalese villagers.
Thus in Sabaragamuwa, though there were nearly 100,000 Indian
Tamils and 125,000 Indian and Ceylon Tamils, it was not
possible to provide a single definitely ‘Tamil’ seat, though an
effort was made at Balangoda,

It was also difficult to secure adequate representation for the
Muslim community because, except in the Eastern Province, they
too were scattered. In the Fastern Province there were three
seats which could be won by Muslims. In the threemember
Colombo Central constituency they were 33 per cent of the
population and might gain one seat. A separate seat was given
to Mannar in the Northern Province although on a strict popu-
lation basis it should be associated with Vavuniya; and though
the Muslims were only one-third, divisions among the Ceylon
Tamils might enable the Muslims to win it. In the North-
Western Province the Puttalam seat was treated in the same
way. Thus the Muslims should be able to gain between four
and six seats. On a numerical basis they would be entitled
to six.

The probabilities in their arrangemeént, compared with the
proportionate figurcs calculated on an all-Island bams, were
assessed by the Commission as follows:
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Proportionate Probable
Low-country Sinhalese 41 32
Kandyan Sinhalese an 36

Ceylon Tamils : 12 13 01 14

. Indians 10 Hor 8
Muslims 6 4

The result of the General Election of 1947 * accorded remark-
ably closely with the Commission’s forecast. There were 68
Simhalese (though the number of Kandyans was probably lower
than fthe Commission’s estimate), 13 Ceylon Tamils, 7 Indians,
6 Muslims and one Burgher. This shows, incidentally, that the
Commission’s assumption that electors would vote on communal
lines was justified: though in fact they usually voted on com-
munal lines because it was rarely thought worthwhile for a
candidate to put up unless his community was strong in the
constitueney. '

The Commission was not very successful in forecasting the
results of the two-member and three-member constituencies. In
Ambalangoda-Balapitiya there was no caste tension in 1947,
when candidates of several castes competed; but nor was there
tension in 1950 when at a by-election only one seat was con-
tested. Colombo Central, in which it was thought that a Muslim
and a Tamil as well as a Sinhalese might be returned, in fact
returned a Sinhalese, a Muslim and a Burgher, the nearest Tamil
being far down the list: but the Burgher was a communist who
obviously captured most of the anti-Government votes, 'The
two-member seat in Balangoda was intended to give one seat
in Sabaragamuwa to the Indians: but both members were
Sinhalese and not a single Indian won a seat in the Province.
Badulla was similarly made a two-member seat in order that
the Indians might secure one, and in this respect the Commis-
sion’s forecast was correct. Also, the Indians won Nuwara Eliya,
Talawakele, Kotagala, Nawalapitiya and Maskeliya in the
Central Province, as the Commission had forecast, but failed to
win Haputale in Uva.

Speaking generally, however, the election was not fought on
communal lines. The Indians voted solidly for the candidates
of the Ceylon Indian Congress, and where there were no such

18ee Jennings, ‘The Ceylon Gencral Flection of 1947, University- of
Ceylon Review, Vol. VI, pp. 133-95.
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candidates . in areas -where the Indian vote was strong, as
in Sabaragamuwa, they generally supported left-wing (or, to
use the Ceylonism, ‘leftist’) candidates. In seven of the nine
constituencies of the Northern Province and in Trincomalee the
Tamil Congress entered candidates, and won scven of these
eight scats. Elsewhere, the main contest was between the United
National Party and the left-wing parties, or between the [ormer
and independents. Though the parties always entered candi-
dates of the appropriate community, and caste difference
obviously played an important (though statistically unassessable)
part, the conflict between them was essentially po]llical It may
therefore be said that the Donoughmore Ministers had in the
main succeeded in their aim of producing a system of repre-
sentation which was at once non-communal and fair to all
communities.

The situation was changed at the General Electlon of May
1952 because under the Ceylon (Parliamentary Elections) Amend-
ment Acts, No. 19 of 1948 and No. 48 of 1949, the franchise was
limited to citizens of Ceylon. Though under the Indian and
Pakistani Residents (Citizenship) Act; No. 3 of 1949, ‘those
Indians who were qualified by residence before 1 January 1946
could ‘obtain citizenship and therefore the franchise, few appli-
cations were received until the last two months of the period
allowed: then an avalanche of over 200,000 applications des-
cended on the investigating officers. The process of investigat-
ing claims to residence is necessarily lengthy because labourers
frequently change employment and the claims had to be checked
against the checkrolls. Very few Indians were on the electoral
rolls of 1950. Those rolls had to be used in 1952 because there
were so many objections by Indians whose names had been
removed that statutory authority had to be given (Act No. 34
of 1952) for the use of the 1950 rolls.

There was a reduction in the number of electors in ‘%% of 1hc
89 constituencies, including the two-member constituencies of
Ambalangoda-Balapitiya, Badulla and Balangoda. In most of
these constituencies  the cause was the removal of the Indian
vote. The represcntation in party terms 11].11’116(-11&[61} bckore
the dissolution was: - :
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United National Party P N Y £8%
Tamil Congress =

15
Lanka Sama Samaja Party
Republican Party
Federalist Party
Communist Party

Ceylon Indian Congress

21

- |-..1scraca-:r l'nf

Independent

Thus,«15 of the-37 seats were held by the Government and 21
by the Opposition. The latter group included all the seats of
the Ceylon Indian Congress and half the sedts of the Lanka
Sama Samaja (Trotzkyist) Pdrty.. This perhaps underémpha-
sizes the influence of the Inidian vote in 1947, since some of the
constituencies which showed an incrcas¢ in the' electorate in
1952 contained a substantial Indian vote in' 1947. It has been
estimated that the Indian vote affected all the 7 seats held by the
Ceylon Indian Congress, 10 of the 14 seats held by the Lanka
Sd][lcl Samaja Party, and all the 4 seats held by the Communlst
Party. -

The withdrawal of the Indian vote necessarily affected the
distribution contemplated by the Delimitation Cominission.
The changes in the electorates in the constituencies thought by
the Commission to be mainly -or substantially Indian Tamil
were: '

1947 1950
Nuwara Eliya oyt i 24,205 9,279
Talawakelle 19,200 2,912
Kotagala S 17,042 7,140
Nawalapitiya 22,580 10,082
Maskeliva < ) 24,427 8,508
Haputale j 11,063 7051
Colombo Central (3) y 53,285 18,400
Bialangoda (2) 63,443 56,006
Badulla (2) : 43,906 . 28,151
Maturata b2 28,518 26,740

Mr S. Natesan, son-in-law of a famous Ceylon Tamil, was the
only Ind:an Tamil, elected for Kankesanturai.

Two of the three seats in.Colombo Central went to Muslims,
probably because the communal vote went to Sir Razik Fareed
while the non-communal Government vote went to Dr Kaleel.
A Muslim also secured onc of the seats at Kadugannawa—in the
main, it would appear, through a non-communal anti-Govern-
ment vote, Puttalam, in which a Muslim had been recurned
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without a: contest in 1947, again returned the same Muslim
after a contest. The Eastern Province returned three Muslims
instead of four. The Tamil vote at Batticaloa had been split
in 1947; in 1952 it was not split, and the Tamil candidate
defeated the Muslim.

The communal distribution in 1947 and 1952, compared with
the Commission’s forecast, was as follows:

Commission  rgqy Ig52
Sinhalcse 68 68 5
Ceylon Tamils 13 01 14 18 12
Indians qor 8 7 1
Muslims 4 6 6
Burghers — 1 1

It should be added, however, that (except in the Eastern
Province) the election was not fought along commynal lines.
It was essentially a contest between the United National Party,
which contains members of all communities, and the Opposition
parties. Almost invariably parties put up candidates of the
right race, religion and caste, and so there was not much com-
munal cross-voting, but candidates of the same community
generally fought each other. '

Section 40 provides for the appointment of a new Delimitation
Commission within one year after each census other than that of
1946. On the basis of the preliminary figures of the census of
1946, the following would have been the changes if section 76
had not fixed representation on the basis of the 1951 census:

Province . 1931 Census 1946 Census
Western - 20 26
Central Ve 1% 19
Southern 12 1%
Northern ' iy 9 10
Eastern i 8
North-Western i 10 12
North-Central 5 6
Uva i 8
Sa baraﬂamuwa Vi 10 12

Totals ... 95 114

It will be seen that the increase of population tends towards a
larger representation of the Sinhalese areas, though it does not
necessarily follow that the new voters are Sinhalese. The
Soulbury Commission recommended ' that before the census

1 Paragraph 277.
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of 1956 it would be desirable to set up a Select Committee of
the legislature to examine and report upon the working of the
scheme of representation, with a'view to formulating appropriate
terms of reference for the Delimitation Commission. Any
alteration in the terms of reference would require an amendment
of section 40 and any such amendment would need a vote of
two-thirds of the whole number of members of the House of
Representatives, in accordance with section 29(4).
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7
THE PARLIAMENT

IN accordance with section 7, the Parliament of Ceylon consists
of the Queen, the Senate, and the House of Representatives.
There is some confusion, even among lawyers, in the use of
terms. It needs to be explained, therefore, that technically
Parliament is not a permanent body. A Parliament is sum-
moned and dissolved, and between a dissolution and the next
meeting there is no Parliament. The name arose because the
early Kings of England wanted occasionally to consult a wider
range of interests—the burgesses of their boroughs and the
knights of their shires as well as the lords of their Councils.
The King was then said to hold a Council in Parliament. In
course of time the King left the members of the Council in
Parliament to discuss matters among themsclves and himself
attended only when opening or proroguing (i.e. sending away)
the Parliament, or when decisions (Acts) had to be taken.
These discussions in the absence of the King were informal, and
the members of the Council might meet in groups. In time,
however, the number of groups was limited to two, the Lords
being in one group and the Commons (i.e. the knights and the
burgesses) in another. These groups became formal assemblies
known respectively as the House of Lords and the House of
Commons. They claimed, successfully, that their concurrence
was necessary for the making of laws and the approval of taxa-
tion. An ‘Act’ is still done by all three sections of the Parlia-
ment—the Queen, the Lords and the Commons—meeting
together, though the Queen is almost invariably represented by
Lords Commissioners: but the essential debates take place in the
two Houses, and the amount of business is so large that there is
almost always a Parliament in being. When the Queen
‘dissolves’ one Parliament, therefore, she gives orders [or the
summoning of another. Also a 'prorogation’—the period
during which the Parliament, so to speak, stands down ready
to be called up again—is of short duration, because there is
a ‘session’ of the Parliament every year.



"THE PARLIAMENT 65

In the Dominion system the process of emphasizing the meet-
ings of the two Houses has gone so far that even ‘Acts’ are not
done by the Queen (or the Governor-General) in Parliament,
Bills are passed by the two Houses and then submitted to the
Governor-General for the royal assent. They become ‘Acts’
when he assents to them in the Queen’s name. This is the
process in Ceylon. Bills are passed by the House of Represen-
tatives,and the Senate, or in certain circumstances by the House
of Representatives alone, and then submitted to the Governor-
General for the royal assent. He has power to assent in the
Queen’s name. In other respects, however, the theory is main-
tained, though sometimes the language is not very apt.
Section 8(2), for instance, says that the Senate is a ‘permanent
body’. It cannot be so, for it no longer exists when a Parlia-
ment is dissolved. It is no more permanent than the House
of Lords. The Senators are entitled to be summoned at any
time during their respective terms of office, just as the Lords
are cntitled to be summoned so long as they live: but. when
the Parliament of Ceylon is dissolved there is no Senate, just
as when the Parliament of the United Kingdom is dissolved
there is no House of Lords.!

The power to summon Parliament is vested in the Governor-
General by section 15(1). . The State Council was dissolved
under section 79 of the new Constitution of 1946. Under
section 80 the Governor issued a Proclamation ordering clections
for the House of Representatives. On the day fixed for the
meeting of Parliament, the House of Representatives met and
proceeded to the election of a Speaker, a Deputy Speaker and
Chairman of Committees, and a Deputy Chairman. Then it
clected 15 Senators by single transferable vote. Next, the
Governor nominated 15 Senators and the Senate then met.
Once the first Parliament was constituted, there was no further
difficulty. It remained in being until it was dissolved on 14
April 1952. In accordance with scction 15(4) of the Constitu-
tion, the Proclamation dissolving Parliament summoned a new
one. ‘A General Election for the House of Representatives was

1The confusion was due to a partial copving of the Government of
India Act, 1935, wherc howcvee, the whole Parliament was not dissolved.
See now the Constitution of India, Art. 85, under which the President

may swnmon either or both Houscs, prorogue both llouses, or dissolve the
House of the People.

5
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held on 24, 26, 28 and 30 May, and the Second Parliament met
on 10 June 1952, Scnators were clected and appointed to fill
vacancies, but the other Senators remained in office and met n
their Chamber on the day on which Parliament was summoned
to meet,

Section 11(5) provides that, unless Parliament is sooner dis-
solved, every House of Representatives shall continue for five
vears from the date of its first meeting and no longer, and the
expiry of the said period of five years shall operate as a dissolu-
tion of Parliament. Accordingly, the Second Parliament must
be dissolved on or before 10 June 1957.

The State Council had power to adjourn from time to time;
but subject to such adjournments it remained permanently in
session, This was because it had executive as well as legislative
functions and its Executive Committees might be sitling at any
time. 'The new Parliament is, however, mecrely a legislative
body, and thercfore reverted to the practice of the Parliaments
of the United Kingdom and the Dominions. Its work is
arranged in sessions, each ending with a prorogation by Procla-
mation. By section 15(3) a Proclamation proroguing Parlia-
ment must fix a date for the next session; and by section 15(2)
there must be at least one session in every year. The cflect of
a prorogation is to clear the order paper, for all qugstions and
motions lapse unless they are specially carried over by reso-
lution, and it is rare (in the United Kingdom) for such resolu-
tions to be passed. Between summons and prorogation
Parliament is in session; but actual sittings of each House are
determined by that House. Once summoned by the Governor-
General, it may adjourn at its pleasure and arrange the dates
and times of its meetings as it wishes.

The first Parliament was summoned by the Governor acting in
his discretion, for there was no responsible Government in oflice
until the first Parliament was constituted. In appointing
members to the IHouse of Representatives and Senators to the
Senate the Governor acted in his discretion, for it was specifically
so provided in the Constitution of 1946; but now under section 4
of the Constitution, as amended in 1947, the Governor-General
exercises all his functions in accordance with the constitutiofial
conventions applicable to the exercise of a similar function in
the United Kingdom by the Queen. This means that almost
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invariably he will accept the advice of the Prime Minister.
Formerly it was the Cabinet that advised dissolution in the
United Kingdom, but in 1918 a change occurred, and since then
the Prime Minister alone has advised.! The point is of some
importance, for it sometimes happens that a dissolution is
required owing to the break-up of the Cabinet itself. Thus:
in 1945 the Conservative Ministers desired an election in July
while the Labour Ministers wished to postpone it until the new
registers came into operation in October. Mr Churchill, as
Prime Minister, did not consult the Cabinet, but advised an
election in July.

It is quite plain that the Governor-General cannot dissolve
Parliament without advice. In the United Kingdom it is legally
impossible because certain legal formalities have to be observed.
The Queen has to find some Ministers who will ‘advise’, which
means that in order to securc a dissolution of Parliament
against this advice she must dismiss her Ministers and obtain a
new Prime Minister who will give the necessary advice. There
are no such legal formalities in Ceylon, but there cannot be any
doubt about the conventions in the United Kingdom, and these
apply to Ceylon by law. The Governor-General cannot dis-
solve Parliament without first finding a Prime Minister who will
advise it. o

On the other hand, it seems clear that the Queen can refuse to
accept the Prime Minister’'s advice, and therefore that the
Governor-General can do so.2  The question does not often arise
in practice, because if the Cabinet has a majority in the House
of Commons (or the House of Representatives) it is in a strong
position. If the Queen (or the Governor-General) does not
accept the advice, the Cabinet can resign. If their majority
holds, no alternative Government having a majority can be
formed, and accordingly the new Government has to advise a
dissolution in the hope of getting a majority. Thus, the Queen
(or the Governor-General) has to accept the dissolution. This
may not happen quite so easily in Ceylon, for it is unlikely that
party lines will always be so strict as in the United Kingdom,
and in all probability if the Governor-General refused it would
be because he thought that an alternative Government could be

1 See Jennings, Cabinet Government (and ed.), pp. 386-g.
2 Ibid., pp. 390-5.
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formed. This was donc. in South ‘Africa in ' 1939. General
Hertzog as Prime Minister advised a dissolution. The Governor-
General refused, whercupon the Prime Minister resigned and
the Governor-General sent for General Smuts, who was able to
form a Government which retained a majority in the House of
Assembly, On the other hand, in Canada in 1936 Mr Mac-
kenzie King as Prime Minister advised a dissolution. The
Governor-General refused and, on the resignation of the Cabinel,
sent for Mr Meighen, the Leader of the Opposition. He was
unable to secure a majority and advised a dissolution, which the
Governor-General perforce granted, It 1is however of - some
importance in Canada which Government ‘goes to the country’,
It may be so in Ceylon, for in the ahsence of rigid party lines
the Prime Minister obtains some prestige merely thaough being
Prime Minister. Also, it is commonly assumed—it is unneces-
sary to ascertain whether the assumption is true or false—that
the supporters of a Minister are able to obtain ‘favours’ for
their supporters, Accordingly, the supporters of a Government'
may obtain some votes because lr.hc§' arc supporters of the
Government.

The basis of all these conventions is the rule that the Queen
(and the Governor-General) must be impartial and abme
politics. She is a sort of umpire who has to sec that the game
is played not only according to the rules but in the correct
spirit. She can do much by advice, for she can point out to one
set of Ministers that if they stretch the rules to their own
advantage they will create precedents for their opponents to
follow. The tradition of ‘playing the game’ is firmly fixed in
the United Kingdom, and the Queen has a prestige which no
Governor-Gerteral can ever enjoy; it is everybody’s business to
see that she does not get involved in politics. It does not follow
that the same care will be observed in Ceylon: nor, indeed,
will the Governor-General have advice equivalent to that which
the Queen receives from ‘Buckingham Palace’. Accordingly, it
may Te useful to mention certain prohlemq which have arisen
in the Dominions:

1. In Tasmania in 1914 the Governor imposed on a new
Ministry the condition that it should advice a dissolution, The
new Ministry, having accepted office, refused so to advise. The
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Secretary of State informed the Governor that no such condition
ought to be imposed.*

There cannot be any doubt that the Secretary of State was
correct. The Ministry, not the Governor, is responsible for
obtaining and retaining a parliamentary majority, and its advice
must be governed by the political conditions prevailing.

2. In Australia in 1909 the Governor-General refused a dis-
solution of the House of Representatives because an alternative
Government was possible owing to a coalition between two
minority parties (a situation which might easily arise in Ceylon)
and because the Parliament had only a vear to run. There is
in the documents an interesting list of circumstances in which,
according to the Ministers, dissolution would probably be
granted.? ;

3. The Governor-General of Canada in 1926 refused to ask
the Secrctary of State for the Dominions for his opinion? It
cannot be doubted that he was right so to refuse. The Governor-
General for the purpose of this function is a constitutional
monarch, He can take unofficial advice from whomsoever he
pleases; but the Government of the United Kingdom ought not
to interferc in what is cssentially a Canadian problem. It may
be noted, too, that the Secretary of State for the Dominions
firmly refused to instruct the Governor of New South Wales,
or even to give advice, in an almost contemporaneous dispute.*
It is submitted that this must apply to Ceylon. - The Governor-
General has to follow the constitutional conventions of the
United Kingdom, that is, he must decide the question on such
advice as he can obtain locally, He ought not to cable London
for it, £

4. In Victoria in 1872 the Prime Minister mentioned four
conditions in which® a- dissolution would he justifiable (in
the Commonwealth in 1909 the list was extended to seven®).
The Governor refused a-dissolution and also refused to admit
that in any of the cases mentioned the Governor must allow a
dissolution “without reference to the circumstances.® In other
words, it is impossible to lay down in advance the circumstances

1 8ee H. V. Ewvatt, The_Kfng. arnd his Dominion Governors, pp. 30-6, .

2 Ibid., pp. so-4, especially pp. 52-3. :

4 Ibid., p. 59.

41bid., pp. 121-36, especially pp. 122 and 128.

5 I1bid., pp. 52-3. & Ibid., p- 2i.
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in which a dissolution will or will not be granted. There is
nothing in more recent practice to justify a contrary rule.

5. In Tasmania in 1950 the Government had one supporter
more than the Opposition party. There were two independent
members, one of whom normally voted with the Opposition and
the other was Spcaker. Mr Speaker had announced on his
appointment that he would normally give his casting vote for
the Government. During the recess, the Opposition announced
its intention of moving a motion against the Government and
Mr Speaker said that he would support it. Having thus lost
his majority, the Premier asked for a dissolution without meeting
Parliament. The Governor asked for time to consider the
matter and, sending for the Leader of the Opposition, asked
him whether he would be prepared to form a Government if a
dissolution was refused and the Government resitned. The
Leader of the Opposition said he would not, and accordingly
the dissolution was granted.®

In Ceylon (unlike Australia) the British tradition that Mr
Speaker has no opinion on public policy is followed, and in the
event of a tie he would presumably follow the British practice
of giving a vote in the negative unless an ‘aye’ vote was neces-
sary to keep the subject open. Even so, the case may arise
of a Government knowing that it will be defeated agking for a
dissolution without meeting Parliament. The question whether
the Government cught to mecet Parliament when it had lost
its majority at a general election was much discussed in 1868
and 1874, but since then it has been secttled that the Govern-
ment ought to resign forthwith, The Tasmanian case is a little
morc difficult, because the Opposition wished to censure the
Government on account of an administrative decision and, no
doubt, the Government did not wish to be censured lest its case
be weakened at the general election. The Governor’s decision
to consult the Leader of the Opposition was unusual and would
probably have been objected to in Britain by the Prime Minister,
because the Queen was considering the question of a new Gov-
ernment before his predecessor had resigned, and by the Leader
of the Opposition because the question was hypothetical. If
similar conditions had arisen in Britain it is probable that the

1 Private information.
2 Jennings, Cabinet Government (2nd ed.), pp. 457-61.
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Quecen would have granted a dissolution. The Governor having
ascertained that an alternative Government was not possible had
of course no alternative but to dissolve Parliament.

The position may be summarized by saying that in all normal
circumstances the Governor-General must accept the advice of
his Prime Minister, but that there may be cases where he might
feel a dissolution to be unmecessary and to be. almost, if not
quite, an abuse of his legal power to dissolve. It would
be impossible to indicate the cases in advance; but they might
occur, for instance, where a Prime Minister had lost the support
of his own colleagues and of his party, so that a perfectly satis-
factory Government could be formed without him and without
a dissolution; or it might occur where a ‘Government, having
failed to get a majority (or an effective majority) at one election
proceeded “almost immediately to advise a second dissolution. '
These must be taken as examples only, and even as examples
they might not be applicable; for instance, two elections in
rapid succession might be the only means of persuading - the
clectorate to make up its mind which Government it wanted—
as in the United Kingdom in 1923 and 1924.
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3
LEGISLATIVE POWERS

1. Powers

THE legislative powers of the Ceylon Parliament derive from
 two sources, the Ceylon (Constitution and Independence} Orders
' in Council, 1946 and 1947, and the Ceylon Independence Act,
1947. The basic’ power is contained in section 29(1) of the
Ceylon (Constitution) Order in Council, 1946: ‘Parliament shall
 have power to make laws for the peace, order and good
. government of the Island.’ '

The phrase ‘peace, order and good government’ is not a
description of the purposes for which legislation may be enacted,
nor is it necessary for a Court in relation to each Act of Parlia-
ment to decide whether it deals with ‘peace’, or ‘order’, or
‘good government': the phrase is the lawyer’s way of stating
absolute or complete power. Power to legislate for the peace,
order or good government of a country is a power to legislate
on any subject whatever; it is a power ‘as plenary and as ample
as the Imperial Parliament in the plenitude of its power
possessed or could bestow’.! .

When the provision was enacted in the Constitution Order of
1946, however, it had to he read subject to three classes of
limitations. Tirst, there were limitations in the Order itself,
imported by the phrase ‘subject to the provisions of this Order’,
There were and still are two such limitations in section 29.
There was and still is a power in section 39 for the King on
the advice of a Secretary of State to disallow certain narrowly
defined classes of Acts of Parliament. ‘These limitations remain
and are discussed below,

Secondly, there were limitations implied in the fact that the
power was conferred by an Order in Council. Under section 30,
the King in Council retained a power to legislate [or the Island
and there was nothing in section 29 to authorize the Ceylon
Parliament to repcal or amend such Orders in Council. On
the contrary, the power in scction 29(4) was specifically limited

1 Hodge v. The Queen, g App. Cas. 117
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to Orders in Council in force in the Island on the date of the
first mceting of the ITouse of Representatives. Section 30 was
however revoked by section 4 of the Ceylon Independence Order
in Council, 1947, and section 29(4) has been so amended as to
enable the Ceylon Parliament to revoke or amend any provision
of any Order in Council. The revocation of section 30 abolished
the power of the King in Council, for it is a well known rule of
law laid down by Lord Mansfield in the famous case of Campbell
v. Hall' that when the King has granted a Constitution to a
colony he cannot ‘derogate from his grant’ by enacting legisla-
tion, otherwise than through the colonial legislature, unless he
has reserved such a power to himself by the instrument confer-
ring the Constitution. For that reason cvery Order in Council
extending to Ceylon and issued before the Independence Order
did in fack reserve such a power. The power reserved in the
Constitution Order has however disappeared with the revocation
of scction 30; the similar powers in the Amendment Orders have
been revoked by the Schedule to the Independence Order; and
the Independence Order itsell retains no power. Indeed it is
specifically provided in section 4 of the Independence Order
that the power of His Majesty, his heirs and successors, with
the advice of his or their Privy Council
(¢) to make laws having effect in the Island for the purposes
specified in section 30(1) of the Constitution Order; and
(b) to revoke, add to, suspend or amend the Constitution
Order, or the amending Orders, or any part of those
Orders, ;
shall cease to exist. T'his provision was not legally necessary,
but it avoided any doubts. Thus the Queen can no longer
legislate for Cevlon by Order in Council. What she can do
by section 4(I) is to appoint a Governor-General, and by reason
of the definition of “Governor-General® in scction 3 she may also
appoint an Officer administering the Government or a Deputy
Governor-General. This may be done by Lelters Patent and
Commission, and these documents continue (o include a power
of amendment. This is however an exccutive and not a legisla-
tive function, and in any case it is cxercised -on the advice of
the Ceylon Government in accordance with section 4 of the
Constitution.

Y (1774) Cowp. 204.
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Thirdly, there were limitations implicit in the sovereignty of
the Parliament of the United Kingdom. Thesc were dealt with
by the Ceylon Independence Act, 1947, as [ollows:

1. By the mere fact that the Dutch territories in Ceylon were
ceded to the Crown by the Treaty of Amiens, 1802, and the
Kandyan Kingdom by the Kandyan Convention, 1815, the Island
became subjcct to the legislative authority of the Iarliament
of the United Kingdom. It is now provided by section 1(1}
of the Ceylon Independence Act, 1947, that no Act of the
Parliament of the United Kingdom passed on or after the
appointed day shall extend, or be dcemed to extend, to Ceylon
as part of the law of Ceylon, unless it is expressly declared
in that Act that Ceylon has requested, and consented to, the
enactment thereof. 'This provision, which is to the same effect
as section 4 of the Statute of Woestminster, 1931, maintains the
legislative authority of the Parliament of the United Kingdom
because there may be matters, such as those relating to the descent
of the Crown or British nationality, which the United Kingdom
and the Dominions would prefer to have regulated by imperial
legislation. In any event, certain types of constitutional legisla-
tion for Canada, Australia and New Zealand required imperial
legislation, and accordingly a provision applying to all the
Dominions had to make it possible for legislation to he enacted
by the Parliament of the United Kingdom.

By rcason of the provision next mentioned, the Ceylon
Parliament can repeal or amend this section, and in particular
~ it can define which authority is to give the request and consent
of Ceylon. The Statute of Westminster itself requires that the
request and consent of Australia shall be given by the Parlia-
ment as well: as the Government of the Commonwealth. In
South Africa the Status of the Union Act, 1934, requires that
any Act of the Parliament of the United Kingdom be extended
to the Union by Act of the Parliament of the Union. In India
the power has been abolished altogether; and in Pakistan
section 6 of the Indian Independence Act, 1947, reqguires the
consent of the legislature. In Ceylon as in Canada the question
has been left open.

2. Ceylon was a ‘colony’ within the meaning of the Inter-
pretation Act, 1889, and the Colonial Laws Validity Act, 1865,
applied to it. By scction 2 of that Act any Ceylon law which
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was repugnant to any Act of the Parliament of the United
Kingdom extending to the Island, or any Order or Regulation
made under authority of such Act, was void and inoperative,
By section 4(2) of the Ceylon Independence Act, 1947, the word
‘colony’ does not include Ceylon in any Act of the Parliament
of the United Kingdom passed after 4 February 1948. After
that date, too, clause 1(1) of the First Schedule to the Act of
1947 provides that the Colonial Laws Validity Act, 1865, will not
apply to any law made after 4 February 1948 by the Parliament
of Ceylon. It is specifically provided that no law and no pro-
vision of any law made after 4 February 1948 by the Parliament
of Ceylon ‘shall be void or inoperative on the ground that it
is repugnant to the law of England, or to the provisions of
any cxisting or future Act of Parliament of the United Kingdom,
or to any®order, rule or regulation made under any such Act,
and the powers of the Parliament of Ceylon shall include the
power to repeal or amend any such Act, order, rule or regula-
tion in so far as the same is part of the law of Ceylon’.

These provisions, which repeat section 2 of the Statute of
Westminster, 1931, abolish the most serious limitations on the
powers of the Cevlon Parliament as they stood at the end of
1947. There was and still is a considerable body of law,
particulardy in such fields as the title and powers of the Queen,
British nationality, merchant shipping, prize courts, emergency
powers, and so on, which applies to Ceylon by imperial legisla-
tion. Until 4 February 1948 this could not be amended or
repealed by the Ceylon Parliament. It can now be repealed
or amended by ordinary legislation, though if it requires an
amendment of the Constitution the provisions of the Constitu-
tion must be observed.

The power conferred by clause 1 of the First Schedule to the
Ceylon Independence Act, 1947, added to the power of constitu-
tional amendment conferred by section 29(4) of the Ceylon
(Constitution) Order in Council, 1946, gives the Ceylon Parlia-
ment power to cnact the legal changes required for secession.
Ceylon’s place in the Commonwealth depends in law' upon:

(a) The Queen’s prerogative powers derived from the cession
in 1802 and 1815;

1 See Jennings and Young, Constitutional Laws of the Commonwealth
(znd ed.), pp. 140 f.
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(b) the legislation of the Parliament of the United Kingdom
extended as a result of the cession or applied since the cession,
including the Ceylon Independence Act, 1947; and

(¢) the CGeylon (Constitution and Independence) Orders in
Council, 1946 and 1947, which derive from the prerogative
powers. -

It is clear that (a) and (b) can be changed by legislation under
the Tirst Schedule to the Ceylon Independence Act, 1947, It
is equally clear that () can be changed under section 20(4) of
the Ceylon (Constitution) Order in Council, 1946, in the manner
provided by that subsection. It follows that a lawful secession
can he effected by an Act of the Ceylon Parliament assented
to by two-thirds of all the Members of the House of
Representatives.

3. The power of the Ceylon Parliament to legisiate extra-
territorially was a matter of some doubt in view of fairly recent
decisions of the Judicial Gommittee of the Privy Council.t The
powcr is now conferred expressly by paragraph 2 of the First
Schedule to the Ceylon Independence Act, 1947.

Thus the only limitations on the legislative powers "of the
Ceylon Parliament are those in the Constitution itself. - Of these
there arc three:

(i) Section 29(2) of the Constitution was taken [rom the
Ministers’ draft and was designed to meet the fears of some of
the political leaders that there would be discrimination according
to religion or race. It provides that no law enacted by the
Ceylon Parliament shall

‘(a) prohibit or restrict the free exercise of any religion; or

(h) make persons of any community or religion liable to
disabilities or restrictions to which persons of other communities
or religions arc not made liable;

{'() confer on persons ol any Lommumt\« or religion any
privilege or '1dxantage which is not conferred on persons of
other communities or rehgmns, or

(d) alter the constitution of any religious bod}-' except with
the consent of the governing authority of that body;

Provided that, in any casc where a ‘religious body is incorpo-
rated by law, no such alteration shall be made cxcent at the
request of the governing authority of that body. -

1 MeLeod v. Attornev-General for New South TWales [1801] A, G, 4553
Attorney-General for Canada v. Cain [1go6] A, €. 5425 Croft v. Dunpley,
[m"‘J, A, G ]mmno% and Young, Constitutional Laws of fhr’ Com-
moniwealth (znd ed.), pp. 151 ff : : B
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The insertion of ‘fundamental rights’ into a Constitution has
been a common practice since the Bill of Rights was inserted
into the Constitution of the United States of America.® The
precedent for this particular provision was found in the Govern-
ment of Ircland Act, 1920, which continues to apply to Northern
Ireland and which sought to protect the Protestants from dis-
criminatory legislation in Southern Ircland and the Roman
Catholics [rom discriminatory legislation in Northern Ircland.
Laws which infringe section 29(2) of the Constitution are
declared by section 29(3) to be void and may therefore be
declared to be void by any Court in the Island.

The difficulty of all such clauses is that they have to use
general laneuage whose meaning can be ascertained only by
litigation. Challenging the validity of legislation has become a
major indlstry both in the United States and in India. Vague
phrases had to be used in section 29(2), and in fact the clause
became vaguer because the definition of “community” which was
in the original draft was removed by the Ministers. In only
one case, however, has the validity of legislation been challenged.
It was decided by the revising officer for Ruanwella that the
Ceylon (Parliamentary Elections) Amendment Act, No. 48 of
1949, and the Citizenship Act, No. 18 of 1948, were invalid.
This decision was quashed by the Supreme Court® for the
following reasons:

(1) The scope and cffect ol an enactment must be ascertained
from its provision, and extrancous materials may be used
only when the expressions used arc ambiguous.

(2) The Citizenship Act confers a “privilege’ or an ‘advantage’

: on thosec who become citizens.

(3) The Indians are a ‘community’ within the meaning of
the sub-section,

(4) The disqualification of a large number of Indians resident
in Ceylon is not the necessary legal effect of the two Acts.
The facts which disqualify an Indian would disqualify the
members of any other community. The language being
plain, it is not possible to bring evidence to show that
more Indians are disqualified than members of other
communities.

(ii) Scction 29(4) of the Constitution, as now enacted in

section 3 of the Ceylon Independence Order in Council, 1947,

1 8ee Constitution of India, Arts. 12 to 35.
2 Mudanavake v. Sivagnanasunderam (1952), 53 N.L.R. =z5. Allirmed by
the Privy Council: See Addendum ante.
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is not strictly a limitation on legislative power, for it deals with
the exercise of the power rather than with the power itself.
Nevertheless, if it is proved that section 29(4) has been infringed
an Act may be invalid. Thus in Thambiayah v, Kulasingham?
it was held that portions of the Ceylon (Parliamentary Elections)
Act, No. 19 of 1948; were invalid because they were repugnant
to provisions of the Constitution and the Act had not been
passed in accordance with section 29(4). That sub-section
provides that a Bill amending the Constitution shall not be
presented for the royal assent unless the Speaker certifies that
two-thirds of the whole number of Members voted for it in the
House of Representatives. Assuming that there are no vacancies
among the members, it must therefore be supported by 68
members. In substance, though, it is a limitation on legislative
power, of a kind not uncommon in democratic Cohstitutions,
designed to protect substantial minorities. In the first Parlia-
ment, for instance, it was impossible for the Government to
secure an amendment of the Constitution without having the
support of a substantial section of the Opposition. This was
shown in 1950, when a Government Bill to amend the qualifica-
tions and disqualifications of Members and to provide for a
new Delimitation Commission failed to secure the necessary
majority in the House of Representatives.

(iif) Section 39 of the Constitution, again, is strictly not a
limitation on legislative power because an Act which comes
within its terms will be valid when enacted, though it may
become invalid through subsequent disallowance. The section
is designed to avoid the risk of any fall in the Island’s credit
due to the constitutional changes and in particular to the
removal of the control possessed by the Government of the
United Kingdom. It applies only to laws affecting the stocks
specified in the Second Schedule, though it may be extended to
other stocks if the Ceylon Government so requests under section
39(2). Though the Queen may be advised through a Secretary
of State to disallow legislation, it is clear from section 4 that
the advice must originate with the Ceylon Government.

These limitations on the power of the Ceylon Parliament show
that it is not a sovereign legislature in the sense in which the

! (1949) go N.L.R. s5.
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term is commonly used: that is, it has not complete and un-
limited legislative power. This does not imply any limitation
on the sovereignty of Ceylon, for it is customary, in democratic
Constitutions, to impose limitations on legislative power. That
power is in fact, though not in theory, vested in the majorities
in the legislature for the time being, and it is considered
dangerous not to limit it. The actual distribution can in any
event be altered by constitutional amendment under section 29(4)
of the Constitution.

2. Distribution of legislative power

The Parliament of Ceylon consists of three parts, the Queen,
the Senate and the House of Representatives. The form is
slightly different from that adopted in the United Kingdom but
is the sam@ as that adopted in the older Dominions. In the
United Kingdom the legislative power is vested in the Queen in
Parliament; that is, the Act is done in Parliament by the Queen,
or by Lords Commissioners authorized by her, sitting with the
Lords and Commeoens. In practice, though, the power is exer-
cised by the Lords and Commons sitting separately, who approve
the Bill which is to be enacted by the Queen in Parliament. In
Ceylon as in the older Dominions this practice is made the law,
The Bill & approved by the House of Representatives and the
Senale sitting separatcly and becomes an Act through the assent
of the Queen given by the Governor-General. This does not
prevent the Queen or the Governor-General or some Comimis-
sioner on the Queen’s behalf (e.g. the Duke of Gloucester at
the opening of Parliament on 10 February 1948) sitting in
Parliament, and indeed Ceylon has adopted the British practice
of having a Queen’s Specch delivered in Parliament at the
opening of a session, though it has not followed the British
practice of having a Queen’s Speech at a prorogation. Nor
would it be impossible to have the royal assent signified in
Parliament; but it is not legally necessary to do so and in fact it
is not done. There is no particular virtue in this British tradi-
tion and accordingly it has not been followed.

The royal assent is for all practical purposes a formality. It
is never refused in the United Kingdom and it is commonly
assumed that by convention it cannot be refused, except perhaps
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if the Queen is so advised by her Ministers. It is possible to
imagine a case in which the Ministers would so advise. For
instance, il a. Bill after much debate was ready for assent when
the Government resigned, it is possible that the new Govern-
ment would advise the refusal of assent pending reconsideration
in the House ol Representatives. In any event, the United
Kingdom convention in this matter is the law in Ceylon by
reason ol scction 4 of the Constitution. For all practical
purposes the royal assent is a formality indicating the association
of Ceylon with the Commonwealth of Nations.

In all normal cases a Bill cannot be presented [or the royal
assent unless it has been passed both by the House of Repre-
sentatives and by the Senate. By section 31(1) a Money Bill
must be introduced into the House of Representatives, but any
other Bill may be introduced into either Chamber. "It is ‘read’
three times in the one Chamber and is then passed to the other,
where it may be approved, rejected or approved with amend-
ments. If it is approved, it goes to the Governor-General for
the royal assent. If it is rejected nothing further happens
unless the question is taken up again in the other Chamber. If
it is approved with amendments it goes back to the Chamber
from which it originated, and is passed to and fro until the
text of the Bill is approved or one Chamber rejects it. A Bill
from the Scnate always requires the concurrence of the House
of Representatives, but there are cases in which a Bill from the
House of Representatives can receive the royal assent without
the consent of the Senate.

It should be said, first, that under section 32(2) a Bill which
has been passed by the Senate with an amendment which is
subsequently rejected by the House of Representatives is deemed
not to have passed the Senate. This is for convenience of
drafting only. A conflict between the two Chambers may arise
because

(i) having been passed by the Housce of Representatives a Bill
is rejected by the Scnate: ic. the motion that the Bill be read
a first, second or third time is rejected by a majority;

(ii) having been passed by the House of Representatives it is
not passed by the Senate: e.g. no motion for the first, second or
third reading is put down; or the motion is amended to read
(for instance) that the Bill be read a second time in six months;
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(iii) having been passed by the House of Representatives it is
passed with amendments by the Senate, but the House of Repre-
sentatives refuses to assent to one or more of these amendments,
and the Senate refuses to give way.

The normal process in all these cases is to find a compromise,
‘The House of Commons has had power to override the House
of Lords since 1911, but only four times has the power been
exercised. It is the function of the Government to see that the
legislative machine works smoothly and the function of each
Chamber to work with and not against the other. Nevertheless,
provisions to regulate a ‘conflict’ had to be made, and those
chosen by the Soulbury Commission have been inserted in sec-
tions 38 and 34, '

Section 33 applies to Money Bills. If a Money Bill (which
must be introduced into the House of Representatives and not
the Senate) is

(i) passed by the House of Representatives:

(i) sent to the Senate at least one month before the end of
the session;

(i) not passed by the Senate (as explained above) within one
month after it is so sent; it may be presented for the royal
assent and, when assented to by the Governor-General, become
an Act of'qu"liamf:nt, without the consent of the Senate.

Section 34 applies to a Bill which is not a Money Bill. If
such a bill is

(i) passed by the House of Represcntatives:

(ii) sent to the Senate at least one month before the end of
the session;

(iii) not passed by the Senate (as explained above) in that
S€551011 ;

(iv) passed by the House of Representatives in the next session ;

(v) sent to the Senate at least one month before the end of
that session;

(vi) not passed by the Senate within one month after it has
been so sent, or within six months after the commencement of
that session, whichever is the later; it may be presented for the
royal assent and, when assented to by the Governor-General
become an Act of Parliament without the consent of the Senate.

‘Money Bill" is defined by section 31(2) as:

6
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‘A Public Bill which contains only provisions dealing with all
or any of the following subjects, that is to say, the imposition,
repeal, remission, alteration or regulation of taxation; the
imposition for the payment of debt, expenses of administration
or other financial purposes, of charges on the Consolidated Fund
or on any other public funds or on moncys provided by Parlia-
ment, or the variation or repeal of any such charges; the grant
of money to the Crown or to any authority or person, or the
variation or revocation of any such grant; the appropriation,
receipt, custody, investment, issue or audit of accounts of spublic
money; the raising or guarantce of any loan or the repayment
thereof, or the establishment, alteration, administration or abeli-
tion of any sinking fund provided in connexion with any such
loan; or any subordinate matter incidental to any of the afore-
said subjects.

It is added that ‘public funds’, ‘public money’ and ‘loans’
‘do not include any taxation imposed, debt incurred, fund or
money provided or loan raised, by any local authority’. The
task of deciding whether a Bill is a Money Bill is left
by section 33(2) to Mr Speaker, who must however consult the
Attorney-General or the Solicitor-General. Mr Speaker will
consider each Bill when it has passed its third reading in the
House of Representatives. He will consult the Attorney-
General and if afier such consultation he considers that it is a
Money Bill, he will endorse on it a certificate to that effect.
By section 35 this certilicate is conclusive for all purposes and
must not be questioned in any court of law. He must again
certify when the Bill comes back from the Senate. There is
nothing in the Constitution to prevent the Senate from amend-
ing a Money Bill. In the United Kingdom it would be a breach
of privilege for the House of Lords to do so, and this privilege
can be acquired by the House of Representatives by legislation
under section 27: but unless and until such legislation is passed
there is nothing to prevent amendments being made in the
Senate. Accordingly, a Bill which is a Money Bill when it goes
to the Scnate is not necessarily a Money Bill when it has been
amended by the Senate and, if any amendments have been
accepted by the House of Representatives the Bill must again
be examined to see if it can be certified. This certificate, too,
is conclusive. :

The definition of Money Bill has been adapted from the
Parliament Act, 1911. It is, however, considerably wider, and
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the precedents of the Speakers of the House of Commons are
not necessarily applicable. First, emphasis must be placed on
the word only. Tt is impossible to ‘tack’ general legislation to
a Money Bill. Such a Bill must deal with one or more of
the matters set out in the definition, and must deal with those
matters only. Secondly, it is doubtful whether the administra-
tive machinery required for one of the matters dealt with is
within, the definition. For instance, if a Bill authorized the levy
of a ‘social security contribution’ on certain types of income
it ‘would be within the definition because it would deal only
with the imposition of taxation; il it provided for the payment
of that contribution to a Social Security Fund it would still be
a Money Bill because it would deal with the appropriation of
public money; but if the Bill further established a Social Secu-
rity Commission to manage the Fund, consisting of persons
having certain qualifications and acting according to specified
rules, it is arguable that it would go outside the definition; and
it is quite certain that if it dealt with the manner in which the
Social Services Commission was to administer the Fund in the
interest of the citizens it would not be a Money Bill. In all
probability a distinction must be drawn according to purpose.
If the real purpose of the Bill is to impose taxation, the provi-
sions for saising it, including all the administrative provisions,
deal with ‘subordinate matter incidental’ to the levying of taxa-
tion. If the purpese is to create a new social service, the levying
of taxation is still within the definition, but the machinery for
administering the fund so collected is not. Similarly with
‘appropriation’. A mere Appropriation Act is clearly within
the definition; but a Bill which appropriated money to
a particular purpose and proceeded to indicate the manner in
which that purpose was to be fulfilled would not be a Money
Bill.

It will be seen that the House of Representatives can secure
enactment of a Money Bill within one month after the date of
its introduction into the Senate. In the case of a Bill other
than a Money Bill, a delay of one session is required. Indeed,
it may be rather more, No further proceedings can be taken
in the first session, except of course to attempt to find a com-
promisc acceptable to both Chambers. If in the second session
it is rejected by the Senate, it may at once be presented for the
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royal assent. If it is amended by the Senate the proceedings
must continue until it is certain that the Senate insists on its
amendment and the House of Representatives disagrees. That
is, when the Bill is amended by the Senate it must be returned
to the House of Representatives. If the House disagrees, the
Bill must be sent again to the Senate. The Senate may modify
its amendment and send the Bill back to the House: and so
on until there is flat disagreement. Further, the action ,of the
Senate may be to take no action: the Bill may lie on the table
for one month or until the session has lasted six months, which-
ever is the later. It may be noted, however, that the length of
a session is determined by the Governor-General on ministerial
advice. Though the usual practice is to have one session in a
year, there is nothing in the Constitution to prevent a second
session. The Governor-General can issue a Proclamation pro-
roguing Parliament and summoning a second session. This Is
one of the functions exercised on the advice of Ministers accord-
ing to the constitutional conventions of the United Kingdom.
So [ar as is known, a prorogation is never refused in the United
Kingdom, the management of Parliament being so essentially
the function of Ministers that the Queen would refuse only in
a very extreme case where she thought, for instance, that the
power was being abused for mere sectional ends.

r

Digitized by Noolaham Foundation.
noolaham.org | aavanaham.org



9
THE HOUSE OF REPRESENTATIVES

THE provisions governing conflicts between the two Chambers
show that the House of Representatives is the prédominant part-
ner. The Senate is a partner, for it takes part in the legislative
process, but in the event of disagreement it will have to give
way. Other features of the Constitution show its subordinate
_position, The House of Representatives derives its effective
authority from election by the people. With the State Council
there was a tendency to exaggerate this authority because in the
absence of a strong public opinion which could bring pressure
to bear on members and to remind them that, after all, they
were only ordinary men whose job it was to represent the views
of ordinary men, there arose a belief that the voice of the State
Council was, if not vox Dei, at least vox populi. The Donough-
more Constitution helped to propagate the strange theory that
politicians are always right because it vested administrative as
well as legislative power in them. Under the present Constitu-
tion the Cabinet controls administration—or, rather, controls
the general policy of the administration—and gives a lead to
the House of Representatives. However, the question under
discussion is the relation between the House of Representatives
and the Senate. The former is a representative body having
some claim to express the mind of the nation. The Senate
has no such claim. It is a checking authority, a body whose
function it is to enable the House of Representatives to think
again and, perhaps, to think better. Further, though section 46
provides that the Cabinet shall be ‘collectively responsible to
Parliament’, it is clear that ‘Parliament’ means the House of
Representatives. The Ministers’ draft specifically provided that
the Cabinet should be responsible to the Council of State. The
Soulbury Commission [paragraph 323(iii)] assumed that the
Prime Minister would command the largest following in the
House of Representatives. Nor is it possible to have a responsi-
bility towards a body which contains three diverse elements.
The word ‘Parliament” was put in, no doubt, because the
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Soulbury Commission, in its summary of recommendations
[paragraph 380(ii)] used the loose word ‘legislature’.

The manner in which the House of Representatives is
to function is not specifically provided in the Constitution, It
elects a Speaker, a Deputy Speaker and Chairman of Committees,
and a Deputy Chairman of Committees (section 17). It decides
all questions by a majority of the members present and voting,
except in case of a constitutional amendment (section 18). Its
quorum is fixed at the low figure of 20, which is only one-fifth of
the House, and the mere absence of a quorum will not prevent
the transaction of business. There must be a ‘challenge to the
quorum’ by a member. For formal items of business, such as
private Bills to which there is no opposition, a quorum is quite
unnecessary. It is unjust to members that even 20 of them
should be compelled to listen to cvery specch thit may be
delivered. Standing Orders provide, as in the House of Com-
mons, that if there is a challenge to the quorum the division
bells will be rung, and the House again counted after two
minutes. Members are thus brought in from the lobbies, the
lounge and the library. Accordingly, it is not generally good
tactics to challenge the quorum, and the process of chasing round
the lobbies to collect a quorum has ceased to be a feature of
parliamentary life. Subject to these rules, and to, the rule
mentioned in the next paragraph, the procedure of the House
is regulated entirely by Standing Orders.

It follows from the principles of responsible government, how-
ever, that the general procedure of the House differs in many
respects from that of the State Council. The Council was, at
least in some measure, ‘the Government’. Though it did not
exercise its executive powers as the Donoughmore Commission
intended, and in fact behaved much more like a legislature than
a county council, its supreme authority in both realms and the
absence of ‘a Cabinet resulted in a difterence of emphasis. Even
when a report from an Executive Committee was discussed on a
motion in legislative session and not brought up in executive
session, it was treated as a formal decision binding on the execu-
tive authorities, Under the present Constitution this cannot be
so, for a responsible Government must accept the burden of its
responsibility. The House is able to control the Government up
to-the point where that Government decides to resign or, in
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the alternative, to dissolve Parliamént: but the House must
continually face the possibility that the Government will resign
or advise a dissolution. In other words, though the House con-
trols the Government, the Government also controls the House.

The success of the United National Party and its allies
{including sympathetic independents) at the general elections of
1947 and 1952 has determined the characteristics of the House
of Representatives during the first six years of its cxistence.
The Government majority has been large and assiduous, with
the result that the Government has never been in danger of
defeat. Because there are only 101 members, a large proportion
of the majority has consisted of Ministers and Parliamentary
Secretaries, who have generally limited their speeches to matters
affecting their own Ministries, while the back-benchers have been
too few td supply a large reservoir of pro-Government speakers.

The Opposition has been united against the Government, but
in other respects it has been disunited, for it consists of five or
six groups and a few lone crusaders. It has never been a poten-
tial alternative Government, a ‘shadow Ministry’ containing
members interested in and skilled in the various branches of
government., There has not, for instance, been a ‘shadow
Minister” of Education or Health, capable of criticizing the
Government’s policy in that ficld with a background of know-
ledge and expericnce. Nor have the Opposition back-benchers
been numerous enough to permit of a degree of specialization.
The tradition of the State Council, that any member can make
a speech on any subject without preparation, has therefore been
carried on, and there has not been the sort of ¢bb and flow of
instructed debate which is the normal practice in the House of
Commons. There has been the same tendency, too, to emphasize
purely local matters and to concentrate on details of adminis-
tration. This tendency has been increased by reason of a ruling
of the first Speaker, that amendments to the Estimates should
be directed towards specific items. Instead of a single debate
on the Government’s educational policy, for instance, there is
a series of debates on various aspects of it, some important and
some unimportant, but none as important as the general princi-
ples-of policy.

Though the debates in Parliament are well reported in the
press, these characteristics of both sides of the House have robbed
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the reports of popular interest. Though politics holds the
centre of the stage, Parliament does not. The newspaper reader
does not have his enthusiasm aroused by the prospect of an
important debate; the debates which do take place do not seem
important; and there is very little comment in retrospect.
Parliament is an efficient legislative machine, but it does little
for the political education of the electorate. Nor is there
cffective cross-examination of the Ministers in ‘question hour’,
Dr N. M. Perera, leader of the Lanka Sama Samaja Party, has
made some use of the technique of questions, but he has not
been well supported, either by his own party or by the other
Opposition parties. Indeed, the question hour has been super-
seded by the short speech made on the adjournment, without
notice, whereby some accusation is made against an official on
a matter in which the Minister is usually uninformed, with the
result that he can do no more than reply that he will look into it.

It is said that the important debates occur not on the floor of
the House of Representatives but in the regular meetings of
the Parliamentary U.N.P. (i.e. the Senators and members who
support the Government), These meetings are necessary to
prevent the development of a controversy between the Govern-
ment and the back-benchers which would inevitably develop in
Ceylon conditions if the back-benchers felt that they had no
influence on Government policy. The tradition of the House
of Commons in this matter is a peculiar one, and derives from
a long history. No such tradition exists in Ceylon, where no-
body feels bound to support a policy in respect of which he has
not heen consulted. A member who found himself unable to
agree would not betake himself to the back-benchers like Mr
Churchill after 1935; he would cross the floor and go into
Opposition like Mr C. Suntheralingam (Minister of Trade and
‘Commerce) and Mr 8. W. R. D. Bandaranaike (Minister of
Local Government) in the first Parliament. Nor, as those
examples indicate, would a member who crossed the floor neces-
sarily lose his seat at the next election. The personality and
local influence of a candidate are still more important than his
party label.

In other words, to keep its majority the Government must
consult its majority, and this requires the establishment of a
caucus system, This in. turn detracts from the importance of
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parliamentary debate. As in Britain the issue is already
decided before the matter is laid before Parliament; but unlike
in Britain the back-benchers have already had their say, freed
from the restrictions of publicity, in the caucus. The purpose
of debate, therefore, is to let the members of the Opposition
have their say dand to enable the Ministers to reply to them.
Since the Opposition is divided into groups, an organized
attack is difficult to sustain. There is in consequence a ten-
dency to cut down the number of sessions to the minimum
required to get through Government legislation and ' financial
votes. ] :
.. This tendency is enhanced by the inability of the private
members to make good use of private members’ time, There
are no private members’ bills, and private members’ motions
often take the form ‘That this House considers that a parish
pump should be erected in the village of Bandycotta’. The
task of ‘management’ is therefore an casy one. It is under-
taken by the Chicf Whip, who is a Cabinet Minister under the
control of the Leader of the House, another Cabinet Minister.
In reality the problems of ‘management’ arise in the caucus,
not in the House itself.
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TrE membership of the Senate is based on that provided for
Burma by the Government of Burma Act, 1955;* that is, half
is nominated by the Governor-General and half elected .by the
House of Representatives in accordance with the system of pro-
portional representation by means of the single transferable
vote. In Burma, however, there was a high property or income
qualification, subject to certain exceptions, while there is none
in Ceylon: also, the Burma Senate was to last for seven years
while that of Ceylon lasts six years, one-third of the members
retiring every two years. When the Ceylon Senate was first
constituted it was necessary for the House of Representatives to
elect 15 Senators; the Governor then nominated 15 Senators.
At the first meeting of the Senate so composed lots were drawn
under section 73 in such a way that 5 elected Senators and 5
nominated Senators retired after two years (1949); 5 elected
Senators and 5 nominated Scnators retired after four years
(1951); and the remaining 5 elected Senators and 5 nominated
Senators retired after six years (1953). In accordance with
section 8(4), a person elected or appointed to fill a casual
vacancy holds his seat for the remainder of his predecessor's
term of office; also, a separate election is held for a casual
vacancy of an elected Senator even if there are other vacancies.
The reason is that Senators filling casual vacancies and Senators
filling ordinary vacancies are elected for different periods.
The latter sits for six vears; the former sits for the remainder
of the period, whatever it may be. Accordingly the House of
Representatives must know for what period the seat is to be
held before votes are cast, If casual vacancics are to be filled
at the same time as ordinary vacancies, it will be convenient to
fill the vacancics in reverse order of their duration: that is,
ordinary vacancies first; then the longest casual vacancy, and so
on. This is because the candidates and their supporters would

1 See section 17 and the Third Schedule of that Act.
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obviously desire that a candidate be elected for a shorter period
only if he is not elected for a longer period. s

The power of appointment is in section 10. At the first
appointment the Governor did not indicate the term of office,
because that was determined by lot under section 73. When
filling casual vacancies, however, the Governor-General must
indicate for what vacancy the candidate is appointed, for this
will determine his term of office. The Governor’s POWETr was
(_Ilter]} discretionary, but he had to attempt to secure a repre-
sentation of professional interests under section 10(3), and for
this purpose he could consult the professional body concerned.
Since 4 February 1948, however, this power of the Governor-
General, like all his powers, is cxercised on advice and the word-
ing of the section has been altered so as in effect to impose on
the Prime® Minister the duty of securmg representation for
professional interests.

The election of elected Senators is according to the system of
proportional representation by means of the single transferable
vote. The system is one in which each elector has one vote
and one vote only, which is transferable in the order of his
preferences. That is, if therc are threc candidates for one
vacancy, Jones, Brown and Robinson, the elector does not vote
merely for, Jones or Brown or Robinson, He puts them in the
order of his prefercnce thus:

Brown
Jones
Robinson

[EL R

Jones is his ‘first preference’, Brown his ‘second preference’
and Robinson his “third preference’. If Jones is so unpopular
that he drops out of the running, the vote is transferred to
Brown. The importance of this method may be seen if we
assume first preferences cast as under:

Brown 40
Jones 15
Robinson 45

" Now, if these first preferences were votes, Robinson would be
elected with a “plurality’ of five votes: but since they are first
preferences and not votes, we must now examine the second
preferences of those whose first preferences were for Jones and
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distribute the ballot papers accordingly. We may then find the
preferences distributed as under:
Brown 51
Robinson ()

Brown is thus elected because most of those who preferred Jones
while he was a candidate preferred Brown to Robinson.
~ The above is a very simple example of the working of the
single transferable vote to fill a casual vacancy where there is
only one such vacancy. Of course, if Robinson had an absolute
majority at the first count (i.e. the count of first preferences)
there would be no need to have a second count because, even
if all the preferences cast for Jones were transferred to Brown,
Robinson would still have a majority. Accordingly, Robinson
would be declared elected on the first count. It should be noted,
too, that Jone’sballot papers are examined because he has the
Jowest number of first preferences. The second preferences on
the papers assigned to Brown and Robinson are not examined.

The system is more complicated where more than one vacancy
has to be filled at the same time. If for instance there are four
candidates, Jack, John, James and Joseph, and two vacancies have
to be filled, it is not enough to eliminate those with the fewest
preferences because one of the candidates may have a surplus of
first preferences. For instance, if Jack and John are Govern-
ment candidates and James and Joseph are Opposition candi-
dates, most of the Government first preferences may go to Jack,
while most of the second preferences would go to John. The
first preferences might thus be:

Jack 55
John 5
James 30
Joseph 10

It would be unfair to eliminate John, because Jack has far too
many first preferences and if the surplus were given to John it
would be found that John would get more than Joseph. The
solution to this problem is to find out how many preferences
Jack actually requires. The answer is 34, because if two candi-
dates have 34 each the balance is 32, whereas if two candidates
have 33 each the balance is 34 and a third candidate will
be elected.” We have thus to distribute 21° ballot papers from
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Jack according to the sccond preferences. The problem is to
select 21 papers from 55. When there is a large number of
voters, it is reasonable to take the top 21 papers; but where,
as in the House of Representatives, there are only a few the
result would be purely a matter of chance. The solution is,
therefore, to distribute all the papers but to make cach worth
21/55 preferences cach. When there are more than two vacan-
cies, it may be necessary to do this sort of thing two or three
times, so that eventually onc may gu; large vulgar fractions like
17/5645.

To meet this problem the Ceylon Regulations give each paper
the value of 100 points and ignorve fractions. Thus cach of
Jack’s papers, on distribution, is worth not 2155 but 38 points.
In other words what really happens is that the fraction is turned
inte decimals, of which the first two places are taken, for
21/b5 =0.381818, etc.

"The rule is. then, to give each ballot paper one hundred points
and to distribute any surpluses. When all the surpluses are
distributed the candidate with least points is eliminated by
transferring all his points according to the next preferences.

On this basis we may now work out a hypothetical example
with eight candidates, Alpha, Beta, Gamma, Delta, Epsilon, Zeta,
FEta, and T'heta, and five seats in the Senate to be filled. If
there are 100 members of Parliament the minimum number of
points required for election is 1,667, because if each of five
candidates gets 1,667 the total is 8,335 and the remainder from
10,000 (100 x 100y is 1,665, so that a s1xth person cannot be
clected.

Counting the first prcfcrences only, we get the following
result:

First count

Alpha = 10 x 100=1,000
Beta 15 % 100=1,500
Gamma 24 x 100=2,400 elected
Delta 2x 100= 200
Epsilon 6x100= 600
Zeta 18 x 100=1,800 elected
Eta . 13 % 100=1,300 :
Theta 12 x 100=1,200

10,000
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Gamma and Zeta were elected because they have more than
1,667 points. We first distribute Gamma’s surplus of 733 points,

each of his 24 papers being worth 30 points.

The distribution

is according to the second preference except where it goes to
Zeta, who needs no more points for election, and in such a case
the third preference gets the points.

court.

Second count

We thus get the second

Alpha 1,000+0 = 1,000
Beta 1,600+ 210 = 1,710 elected
Gamma 2400-733 = 1,667 elected
Delta 2000 = 200
Epsilon 600+ 300 = 900
Zeta 1,800+0 = 1,800 elegted
Eta 1,300+ 120 = 1,420
Theta 1,200+ 90 = 1,290
Points not distributed 15

10,000

Since Zeta was elected on the first count, we next distribute
Zeta's surplus of 133, each of his 18 papers being worth 7 points,
with 7 points undistributed. On the third count we get:

Third count

Next, we distribute Beta’s surplus of 43.

Alpha LOOO+0 = 1,000
Beta 1,710 +0 = 1,710 elected
Gamina 1,667+0 = 1,667 elected
Delta 20040 = 200
Epsilon 90040 = 900
Zeta 1,800 — 133 = 1,667 elected
Eta 1,420+ 84 = 1504
Theta 1,200+ 42 = 1,532
Points not distributed 20

10,000

Here we consider

only the 15 papers which gave him as first preference, and so each
of those papers is worth 2 points, with 13 points not distributed.
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Fourth count

Alpha 1,000+0 = 1,000
Beta 1,710 —43 = 1,667 elected
Gamma 1,667+0 = 1,667 clected
Delta 200+0 = 200
Epsilon 900+0 = 4900
Zeta 1,667+0 = 1,667 elected
FEta 1,6044+ 16 = 1,520
Theta 1,382+ 14 = 1,346
. Points not distributed 33
10,000

We have now exhausted all the surpluses and have to begin
eliminating. Delta has the lowest number of points, and each
of his two papers is worth 100 points, They both go to Epsilon,
and the fifth count gives us:

Fifth count

Alpha 1,000+0 = 1,000

Beta 166740 = 1,667 clected

. Gamma 1,667+0 = 1,667 clected
Delta 200200 = 0
Epsilon 900+ 200 = 1,100

Zeta 166740 = 1,667 elected
: Eta 1620+ 0 = 1,520
. Theta 1,346 + 0 = 1,346
Points not distributed 35
10,000

Still nobodly is clected and so we eliminate Alpha who has 10
papers each worth 100 points. Hence:
Sixth count

Alpha 1,000 — 1,000 0

Beta - 1,667 4+ 0 = 1,667 elected
Gamma 1,667+ 0 = 1,667 elected
Delta = 1] :
Ipsilon 1,110+ 600 = 1,700 elected
Zeta 1,667+ 0 = 1,667 elected
Eta 1,620+ 200 = 1,720 elected
Theta 1,346 +200 = 1,h46

Points not distributed 33

10,000
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We have thus five persons elected, and it may be useful to
compare the first and the last counts:

Ist Count 6th Count

Alpha 1,000 0

Beta 1,500 1,667 elected
Gamma 2,400 1,667 elected
Delta 200 0

Epsilon 600 1,700 elected _
Zeta 1,800 1,667 elected
Fta 1,300 1,720 elected
Theta 1,200 1,546

- The great change is in the position of Epsilon. He took most
of the preferences from Alpha and much of the surplus from
Gamma, and the example was designed to show that a lowly
candidate on the first count may win in the end. #'he reason
is clear enough: if the United National Party has a majority and
puts up four candidates, one of them may be at the bottom to
begin with, but he will collect points from other United National
Party candidates. On the other hand, if each opposition group
puts up a candidate each will have few points at the beginning,
but as some of them get eliminated their points will go to others.

It will be seen that roughly 17 preferences are required when
there are five seats to be filled, though in 1947 only seven pre-
ferences were required because there were fifteen seats to be
filled. For instance, a Tamil Congress candidate was elected in
1947 because he needed only the seven Tamil Congress prefer-
ences; but when he retired in 1949 he was re-elected only because
he was able to secure preferences from members of the Opposi-
tion who were not members of the Tamil Congress.

The position is that the Opposition gets two of the five scats
if its total voting strength is 34 or more, while it gets one only
if it has between 17 and 33 votes. This assumes, of course, that
the Government. supporters vote solidly for Government men
and that there is no cross-voting. So far, this has been done,
for the Government nominees are decided by the United
National ‘Party in caucus. On the other hand, the Prime
Ministers have refused to allow the caucus to decide who shall
be nominated to the Senate by the Governor-General.

The respective powers of the House of Representatives and
the Senate have been discussed in Chapter VI. The Senate
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contains a higher proportion of what may be described, without
mtention of being offensive to anyone, as ‘eminent’ people.
Partly for this reason and partly because of the diversity of
their origin, the actions of the Senate are theoretically less
predictable. Though the Senators have not constituencies to
nurse, many of them have professions to follow, and the degree
of absentecism may be high. By section 20 the quorum is fixed
at six and the absence of a quorum will not interrupt business
unless there is a ‘challenge to the quorum’.

According to section 48, not less than two of the Ministers
(one of whom must be the Minister of Justice) and not more
than two of the Parliamentary Secretaries (if there are any)
must be in the Senate. Since there is no limit to the number
of Ministers and Parliamentary Secretaries in the House of
Representatives, it would be possible to provide the second
Minister by appointing a Minister without Portfolio. In the
first Parliament, however, the Minister of Home Aflairs as well
as the Minister of Justice were in the Senate. In the second
Parliament the same Senator became Minister of Agriculturc
and Food. The four (or more) Ministers and Parliamentary
Secretaries in the Senate are called upon to answer for all the
Ministers. The ‘management’ of a Senate of 30 members is,
however, .a much simpler matter than that of the House of
Representatives. Usually the Government has a compact
majority, for reasons given below. The fact that the Senate’s
decision can easily be overridden, too, discourages Government
supporters in the Senate from ‘going off on a frolic of their
own’. Nor will they be re-elected or re-appointed if the Gov-
ernment remains in office and they fail to give it the support
it thinks it deserves. The Senate has, by reason of its com-
position, no justification for regarding itself as in any way
representative. Its main purpose, as indicated by the Soulbury
Commission (Chapter XIV) is to prevent ‘hasty and ill-
considered legislation reaching the Statute Book’ (paragraph 295)
or to interpose delay ‘for the purpose of giving time for
reflection and consideration’ (paragraph 304). It was considered
that, inter alia, this would assist minorities. Further, the Senate
would, by reason of the eminence of its members, ‘make a
valuable contribution to the political education of the general
public’. These eminent individuals of high intellectual attain-

7
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ment and wide experience of affairs might be averse from
entering political life through the hurly-burly of a parliamentary
election; but party or communal tics might be expected to rest
less heavily upon them and they would be able to express their
views freely and frankly without feeling themselves constrained
to consider the possible repercussions upon their electoral pros-
pects (paragraph 296). Turther, the Commission thought that
‘those who, rightly or wrongly, feel themselves n‘lenac.ed by
majority action, may regard a Second Chamnber not mercly as
an instrument for impeding precipitate legislation, but as a
means of handling inflammatory issues in a cooler atmosphere’
(paragraph 298}, In short, the Senate has no co-ordinate autho-
rity, legal or moral, with the House of Representatives, Its
essential [unction is to interpose delay where it considers the
proposals of the House of Representatives ill conSidered, to
bring a less controversial note into polities, and to hold debates
on a high academic level so that the country may understand
the fundamental issues on which its social and economic
problems are based. It would help if, unlike the members of
legislatures who have constantly to ficht for their scats, the
Senators would talk rarcly but talk well, :
It can hardly be said, however, that in the first ycars of its
existence the Senate has fulfilled all these tasks. The Govern-
ment has a huge majority, for not only does it appoint Senators
who are favourable to its point of view but also it secures at
least 60 per cent of the elected members, In fact, except imme-
diately after a general election which causes a change of Govern-
ment, or where a change is produced by a party split in the
House ol Representatives, it is impossible to imagine conditions
in which the majority of the Scnate, or cven a large minority,
would be in opposition to the Government. No revision of
legislation whatever has been done in the Senate, not even that
customary in the House of Lords when a Conservative Govern-
ment is in office, for it is not the practice of the Government
to agree in the House of Representatives to ‘consider’ proposals
for amendment which can be moved, if thought fit, in ‘another
place’. What is more, when amendments have been moved in
the Senate the argument has been used that they ought not to
be pressed because they would compel the return of the Bill to
‘the other place’, thongh it is the main function of the Senate
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to send back Bills which require amendment. In fact, however,
not many amendments have been moved in the Senate, other
than those put forward by Opposition Senators for the sake of
political demonstration—which is, of course, a proper function
of Opposition Senators.

Nor have the debates been of higher quality than those in
the Housc of Representatives. It has been proved that in Ceylon
as in_other places those who are eminent in their professions
are not necessarily good debaters.  All the leading members of
the Cabinet, except Sir Oliver Goonetilleke, have been in the
House of Representatives, in which House, too, have been all
the leaders of the Opposition partics. The chicf political
debates must of nccessity be in that House, but there have
been few debates in the Senate of real public importance even
on non-poiitical matters. In one respect only have anticipations
been fulfilled. When the question of opposing this particular
proposal of the Soulbury Commission was under discussion in
1945 it was decided not Lo oppose very strenuously because ‘It
won't do any harm’,
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Tue core of the Constitution is contained in the provisions
relating to Cabinet Government, for it needs to be emphasized
that the older democratic theory, as described by John Stuart
Mill and applied by the State Council, is irrelevant to modern
conditions. A legislature cannot govern by passing resolutions.
To one accustomed to the Cabinet system, the State Council was
a terrifying body, for one never knew what was going to happen.
Any member could think up a superficially attractive resolution,
give five days’ notice, move to suspend Standing Orders, exhibit
the meretricious attractions of his brilliant idea in a speech
which said the correct things about the poor oppressed villager
and the devilish work of the foreigner, and in all probability
securc a majority of members who had not paid any particular
attention to the subject but thought it not a bad idea, and
who considered that anyhow they had better not vote against
it. The result might be to condemn the Island to a policy
whose implications had never been thought out, whose feasibility
had never been examined, and whose consequences coild not be
foreseen. A represcntative legislature is an excellent body for
approving, rejecting, or even, under leadership, amending propo-
sals which have been fully examined, for suggesting the lines
on which further proposals might be considered, and above all
for deciding what group of persons shall control the policy of
the country. The Donoughmore notion that the State Council
could govern was a constitutional heresy, capable of practical
application only so long as the Secretary of State for the Colonies
had an effective last word.

The Cabinet system implies a division between policy and
administration. Administration is the function of paid officials;
policy is the function of responsible Ministers. The line between
them is often fine, because many administrative decisions involve
policy. It is the duty of the official to put before the Minister
every decision about which there may be any doubt in terms
of policy; but it is equally the duty of the Minister to abstain
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from interfering where no question of policy is raised. The
Executive Committee system under the Donoughmore Constitu-
tion gave a false idea of the proper division of function, and
-most Executive Committees discussed matters which were wholly
departmental. There are no doubt several explanations. In
the first place, Heads of. Departments were under the pre-
Donoughmore scheme responsible to the Governor through the
Colonial Secretary and exercised functions which under respons-
ible government would be ministerial. It was thus not easy
for the Executive Committec to decide what was implied in the
‘general control” which they were given by Article 39 of the
Order in Council of 1931. Secondly, and as a consequence, the
Finance Committee of the Legislative Council had shown an
excessive interest in administrative questions, as was inevitable
where sucl. interest was the only means of bringing a ‘popular’
(which was also in those days a Ceylonese) influence to bear
upon administration, The State Council as such continued to
show a similar interest even alter the ‘general control’ passed
to its own Executive Committees. Thirdly, members of the
State Council owed their seats not to their political views or
to their recognition by a party organization, but to their local
‘influence’; though under any representative system it is inevit-
able that elected Members should take a special interest in the
efficiency of administration of the public services in their con-
stituencies, the members of the State Council frequently desired
‘favours’ of the kind which it is the duty of any Government
to resist. Fourthly, there being no organized parties in the State
Council itself, Ministers or Executive Committees had to keep
members ‘sweet’ by seeing that these ‘favours’ were accorded.
Finally, the number of separate Departments was excessive, and
there was no general administrative control over the Depart-
ments of a particular Ministry, There might be as many as
fourteen Departments under an Executive Committee, with no
provision for co-ordination except at the political level.

It is not possible to change a tradition by Order in Council,
but the new Constitution did its best. In the first place, the
most frequent source of interference was in respect of appoint-
ments, promotions, transfers, and disciplinary control of officers.
In the Cabinet system these are not matters for Ministers, cxcc'pt
in rclation to the ‘key’ posts at the head of each Ministry.
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The Donoughmore Commission, however, had specifically
recommended consultation of the Executive Committees on these
matters, or some of them. Under the new Constitution they
are within the jurisdiction of the Public Service Commission.
In the second place, a ‘buffer’ has been provided between the
Minister and his officials. Section 51 provides:

‘There shall be for each Ministry a Permanent Secretary who
shall, subject to the general direction and control of his Mi.nister,
exercise supervision over the Department or Departments of
Government in the charge of his Minister.’

The intention of the corresponding provision in the Ministers’
draft was that so far as possible the Departments under the
control of a single Officer of State or Executive Committee
should, except where there was some good reason to the contrary,
be fused into a single Department. In the British System the
person who in Ceylon is described as ‘Head of the Department’
is called ‘Assistant Secretary’, one of several such Assistant
Secretaries responsible through the Permanent Secretary to the
Minister. There is, for instance, one Ministry of Agriculture
and Fisheries and not, as there were in Ceylon, fourteen
Departments under the Minister of Agriculture and Lands and
one under the Minister of Local Administration. Whether or
not there is fusion of Departments into Ministries. however,
co-ordination is now cffected at the administrative level by the
Permanent Secretary, through whom all Departmental recom-
mendations ouzht to go to the Minister.

Though the Minister must not interfere in purely administra-
tive matters, and it is most improver for him to give ‘favours’
to any person or for an official to acquiesce in any such favours,
he is responsible for every activity of his Ministry. This implies
that every decision is taken in his name with the knowledee that
it is he and not the official who will be held responsible. For
an official to speak of ‘my Department’ or ‘my policy’ or ‘my
decision’ is quite wrong. Routine matters admittedly are left
to senjor officials, but even in routine matters they must act
in the name of the Minister, The proper formulas are: ‘I
am directed by the Minister of Iealth to refer to vour letter
of 15 December . . .’; and ‘With reference to your application
of , . . the Minister has decided that, . . . The formulas are
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important; for the Minister is constitutionally responsible for
the decision and even when, as in the disiribution of licences,
he may not interfere, it is still his decision. It follows that the
official must not ‘let the Minister down’. He must consult
the Minister on any question which has a tinge of ‘politics’
and in all his decisions he must bear in mind the Minister's and
the Government’s political difficulties. Nor docs non-interference
by the Minister mean that the official can do as he pleases:
his administration must be both efficient and honest, and if the
Minister suspects that it is not he has every right to insist that
the Permanent Secretary hold an inquiry or make a report and
that, if the contention is proved, the official should be warned
or removed. Also, the oflicial must not have any politics of
his own. He is entitled to his opinion on matters of depart-
mental pulicy and to express it within the Department as
strongly as he pleases—the ‘model’ civil servant in England,
Sir Robert Morant, was a man of very strong vicws—but when
a decision has been taken it is his business to carry it out with
all possible energy and skill. The fact that he agrees with the
Opposition case or not is irrelevant. The most serious offence
of all, of courtse, is to let the Opposition know, by word or
behaviour, that he is not in agreement with the Minister.

These abligations on the official imply cqual obligations on
the Minister, who must take responsibility for his Department’s
acts whether he knew about them or not and whether he agrees
with them or-not. He must not take the easy road of blaming
the official in public, no matter how heavy the weight of the
blame. Nor must anybody else do so. The State Council
practice of making caustic comments on officials was a gross
breach of the parliamentary system. Possibly the best descrip-
tion of the perfect relationship between Minister and official
is that given in a eulogy of Mr Philip (Viscount) Snowden as
Chancellor of the Exchequer by one who was his private
secretary and afterwards became successively Permanent Under-
Secretary ol State and Secretary of State:!

‘Of all the Ministers I have ever known, he was casily the
most popular with the civil servants who worked for him.

In the first place he was the ideal of what a Minister should
be in that he gave a clear lead on all questions of pohm, inter-

1 Sir James Grigg, Prejudice and Judgement, p.
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fered rarely, if at all., in matters of administration, gave
decisions quickly and unequivocally, and then defended his
decisions against all comers with confidence and vigour—and
nearly always with success. Civil servants, in fact, knew exactly
where they stood with him and could rely absolutely on his
courage and good faith to defend his actions and theirs.’

These rules are not merely tradition; they have a sound
theoretical background. Government policy is evolved by the
intimate co-operation of politicians and officials and admifistra-
tion is a product of the influence which politicians exercise over
officials; but those officials have to carry on whatever sort of
Government is in power and whatever sort of policy is being
followed. They must give their advice fearlessly and take their
decisions without favour. ‘If they have to be publicity agents
for themsclves they will inevitably start window-dressing. If
they have to pay attention to what is said about them in the
legislature—they must certainly pay attention to what is said
about the Minister—they will waste time safeguarding their own
position and may be so anxious not to do the wrong things that
they may not do the right ones. Official lethargy is the inevit-
able result of legislative criticism. There will be a tendency for
them to canvass: there will be close relations between particular
officials and particular Ministers. The practice of members of
the legislature calling at Government offices and intérviewing
officials or of sending letters or telegrams to them by name—a
practice followed by State Councillors—is an infringement of
all the rules, A member may call on a Minister; he may, if
the Minister so requests him, call on an official by appointment.
Anything eclse is a fundamental breach of the parliamentary
system. |

Another fundamental change in the present Constitution is
that all major policy is the affair of the Cabinet and not of
individual Ministers. There is no question of educational
policy, for instance, being laid down by the Minister of Educa-
tion, or of hospital policy being laid down by the Minister of
Health. It is very difficult to describe what are ‘Cabinet
questions’ but it may perhaps be emphasized that under section
46(1) the Cabinet is charged with the general direction and
control of the government of Ceylon and is collectively res-
ponsible to Parliament. This collective responsibility applies to
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all aspects of Government policy, whether or not there has been
an express Cabinet decision. A Minister who develops a policy
without Cabinet approval therefore implicates the Cabinet.
The Cabinet cannot repudiate the Minister, though of course
the Prime Minister may ask him to resign, dnd such a request
from the Prime Minister is an order. The resignation may
appease the House of Representatives, but it is the Cabinet
which,is to blame. Accordingly, it is the duty of the Minister
to submit to the Cabinet any decision which may have political
implications. The Cabinet cannot evade its responsibility, as
the Board of Ministers could, by allowing the Minister to submit
proposals to the legislature, Tt must come to a formal decision,
and if the House of Representatives refuses to accept the decision
and it is of sufficient importance, the Cabinet must either resign
or dissolve Parliament. There can be no such thing as Mr
Senanayake’s policy or Sir John Kotelawala's policy: there is only
the policy of the Government of Ceylon,

Since the Cabinet has to take a number of decisions of major
importance every week, it is unable to work effectively unless
it is properly organized. It is provided by section 50 that there
shall be a Secretary to the Cabinet who will have charge of the
Cabinet Qffice and who will, in accordance with such instruc-
tions as may be given to him by the Prime Minister, arrange
the business for and keep the minutes of Cabinet meetings, and
convey the decisions of the Cabinet to the appropriate person
or authority, ‘Arranging the business’ is a much more serious
task than is commonly supposed.” Ceylon need not follow the
British example, but the following principles may be laid down
as a result of British experience:

1. Except with the special consent of the Prime Minister, no
business should be raised unless five days’ notice has been given.
Each Minister must be properly ‘briefed’ by his Department if
the proposal in any way affects the Department; and the impli-
cations of a proposal being usually farreaching, it very often
does sa.

2. No proposal should be discussed except on the basis of a
written memorandum circulated with the agenda. This is

! Reference may be made to the standing Cabinet instructions referred
to in Cabinet Government (gnd ed.), pp. 228-q.
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necessary in order that the implications of a proposal may be
studied in each Department.

3. No proposal affecting two or more Departments should be
circulated until those Departments have been informed and their
views ascertained. In fact, normally proposals affecting two or
more Departments: should be agreed to between those Depart-
ments before they are submitted. One reason for submitting a
matter to the Cabinet, however, may be that the Departments
have been unable to asrce. 3

4. No proposal having linancial implications should be sub-
mitted unless the Treasury has had an opportunity of expressing
its views on the matter. In Great Britain there used to be a
rule that no such proposal might be circulated except with the
consent of the Chancellor of the Exchequer.

A Cabinet decision once made is binding on all Mmisters. A
Minister who is unable to accept responsibility for it has no
alternative but to resign. Ministers who make a habit of resign-
ing or of threatening to do so are, of course, a nuisance to
everybody. A Minister who does not resign accepts the decision
and must not only vote for it in the House of Representatives
or the Senate, but must if called upon to do so speak for it.
Unless he resigns, he is not entitled to say that he does not
agrec; and then, with the consent of the Prime Minister and
the Governer-General he may give such explanation of his
resignation as may be agrced upon. Collective responsibility
means, in Viscount Melbourne’s famous phrase, that ‘we had
better all be in the same story’. The decision is a collective
decision from which no Minister can dissociate himself unless he
chooses to resign. It should be added that this applies to private
communications as well as to public speeches. Cabinet discus-
sions are strictly confidential and must never be disclosed
except with the consent of the Prime Minister and the Governor-
General, and such consent would not be given unless the Minister
had resigned. Even then, the retiving Minister must state his
own views and not those of individual members of the Cabinet,
When the events have passed into history they may be disclosed
in memoirs, but even then (as in the case of Mr Lloyd George)
the consent of the Prime Minister for the time being should
be obtained.

It has been mentioned that the case should be well prepared
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before it is submitted to the Cabinet. The Cabinet is a place
for decisions to be taken and not for debate. Accordingly it
has become the practice in Great Britain for all contentious
business to be referred to committecs, on which Ministers may
sometimes be represented by their Parliamentary Secretaries. It
is here that the effective debate takes place and competing views
are reconciled. Since the Cabinet has (o accept collective
responsibility, it is desirable that its members should so far as
possible agree.  Voting in Great Britain is rare, except on com-
paratively trivial matters where all that is wanted is a decision
one way or another. The process of compromise is essential
to Cabinet government, and a Minister who cannot compromise
is useless as a Minister.

A Cabinet decision once made may or may not require parlia-
mentary approval. If legislation is needed to give cffect to it,
a Bill must be prepared by discussion between the appropriate
Ministry and the Legal Draltsman. In the British system the
legislative programme of the session is planned in advance by
a Cabinet committee, though often emergency conditions require
a modification of the plan before the session is ended. Bills
should be circulated to the Cabinet in draft in order that all
Departments likely to be affected may study their terms and
secure ampendments before the Bills arc introduced. It has
already been mentioned, however, that so far as may be possible
there should be agreement among the relevant Departments
before a proposal is submitted; and this applies equally to a
Bill.  Submission to Parliament will also be necessary il expen-
diture is required, either in the Estimates or by means of a
Supplementary Estimate. Subject to this, it is not necessary for
every Cabinet decision to be approved in Parliament, There
arc occasions when the Cabinet considers that proposals should
be debated. In that case, a White Paper may be published and
a motion put down by the Government [or its approval. More
often the appropriate Minister makes a statement at the end
of questions. This cannot be debated, but if there is any con-
siderable demand for a debate it is arranged through the usual
channels and a motion is put down either by the Minister or
by an opponent.

All this needs emphasis; for under the Donoughmore Consti-
tution the State Council governed Ceylon subject to the over:
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riding powers of the Governor and the King, whereas under
the present Constitution the Cabinet governs the Island subject
to the power of the House of Representatives to turn it out,
If there was a policy at all under the Donoughmore Constitution
(which may be doubted) it was the policy of the State Council.
Under the present Constitution the policy is laid down by the
Cabinet. The United National Party and its allies have had
a stable majority since 1947, and the Government has never
been defeated in the House of Representatives. Indeed it has
lacked an effective Opposition, for the Opposition parties have
been numerous, small and disjointed. In consequence, the fears
expressed in the first edition of this book that the tradition of
the Donoughmore Constitution would cause the Government to
be excessively subservient to the House has proved to be un-
founded. There has indeed been a tendency for the rtal debates
to take place in the private mcetings of the Government
supporters (elsewhere, as in Australia, called the caucus) which
are held at frequent intervals, On the other hand, both Prime
Ministers have resisted attempts by the caucus to take over the
Prime Minister’s functions of advising the Governor-General
about nominations to the Senate and the House of Representa-
tives, appointments to the public service, etc.

The strength of the Government depends primarily on its
own cohesion, If it remaing united it is unlikely to lose its majo-
rity except at' a general election, partly because it would be
difficult to find leaders outside the Government, but mainly
because the consequences of a defeat of the Government would
be serious. It would have a choice*between resignation and
dissolution. Its resignation would probably involve a dissolu-
tion, since a new Government formed out of a small and hetero-
geneous Opposition would seek additional support from the
electorate. At the dissolution some at least of those who voted
against the Government would lose their seats. It may be noted
that several of the members who crossed the floor with Mr
S. W. R. D. Bandaranaike in 1951 were defeated at the General
Election of 1952,

The threat of a dissolution is, however, not guite as effective
in Ceylon as in Britain. On the one hand, the cost of an elec-
tion to the candidate seems to be proportionately greater, since
there are no party or trade union funds from which his candida-
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ture can be financed. Also, the multiplicity of candidates and
the absence of a strong party organization makes an election
hazardous. On the other hand, most members depend more on
their local ‘influence’ than on their party labels. This was less
true in 1952 than in 1947; but it is still true that in some con-
stituencies a member of an important family will get elected
whatever party he supports.

It is not necessary that the Government should resign or
dissolve Parliament whenever it is defeated in the House of
Representatives, and it need hardly be said that the Senate has
no power to make and unmake Governments. A defeat in the
House of Representatives on a matter of policy is, however, a
very serious matter. If the Govermment has made the matter
one of confidence, or if it has specifically and definitely expressed
its view through the Minister in charge, a defeat is a vote of
no-confidence which the Government cannot accept without a
loss of prestige and a weakening of its position. Those Govern-
ments which have accepted such defeats have been weak Govern-
ments, verging upon a break-up of parties or hanging en in the
hope that something would turn up to avere defeat at the polls.
There are occasions when it does not matter what decision is
taken, provided that there is a decision—just as it does not matter
what is the rule of the road provided that there is a rule. In
such a case the question can be left to a ‘free vote’, which
means not only that the whips will be taken off but also that
there i3 no. proposition on which the Government can be
defeated. In other cases the Government will have made up
its mind after a long process of cogitation in which officials
and Ministers have taken part and which has produced a care-
fully integrated proposal. It sometimes happens that public
opinion will not accept it and then it may be desirable to
withdraw it for further consideration. If, however, the Govern-
ment is convinced that it is right it must carry it through,
making such concessions as it can do without affecting the
essential principle; and then, if the House will not accept it,
it must abide by the consequences. Responsibility to Parlia-
ment means that Parliament—or more properly the House of
Representatives—can turn it out; it does not mean that the
Government must bend to every breeze that hlows through the
House.



E)

12
THE PRIME MINISTER

Loro Morley deseribed the Prime Minister as the keystone
of the Cabinet arch. If anything, the remark is an understate-
ment. The tendency in Cevlon may be, however, to exalt the
office too much. The Cabinet has to be a team and not a
leading actor with chorus ; and the strength of a team sometimes
depends on the weakest member. The wartime Prime Minis-
ters, Mr Lloyd George and Mr Winston Churchill, are not the
examples for Ceylon to follow. Great Britain, with the vast
experience of six hundred years of representative government,
changes the Constitution to suit the conditions, aiid the condi-
tions of war require a different type of Prime Minister : so the
Asquiths and the Chamberlains go out and the Lloyd Georges
and Churchills come in. It is not ingratitude but political
maturity which replaces a Churchill by an Attlee when the war
IS OVer. Fllgl_pssgnllal task of the Prime Minister in normal
conditions is Lonr_r{al\e a Government and to keep a Government,
It may be somewhat more difficalt in Ceylon than in Britain,
where a candidate for office who is passed over does not become
a hostile critic and a Minister who is asked to resion. takes
himself quite cheerfully to the back benches. &

The process of forming a Cabinet consists in finding a Prime

3 M1mster who can make and maintain a team. In Great Britain

it is usually an casy process because the party with a majority
usually has a recogmzed leader who ipso facte is invited to
form a Government. There are occasions, however, when owing
to the absence of a recognized leader or the fact that no party
has a clear majority, the Queen has a genuine choice. The pre-
cedents laid down in such cases are relevant to Ceylon, and they
may be stated as follows:

1. The Governor-General may, if he pleases, consult the out-
going Prime Minister, but is under no obligation to do so.

2. The Governor-General may consult whom he pleases, and
especially ‘elder statesmen’ of long political experience. In
some countries it is the practice to consult the presiding officers
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of the two Chambers, but in Great Britain it is not the practice
to consult the Speaker because it is-undesirable that it should be
known that he advised, or advised against, the appointment of
a particular member as Prime Minister.

3. It is the duty of a Member who is asked to form a Govern-
ment to make the attempt or, if he knows that he has not the
necessary support, to advise the Governor-General as to his next
step. T'he fundamental rule is that ‘the Queen’s service must be
carried on’, and political manoeuyring which renders the task
difficult is unpatriotic.

4, Where a person has succeeded in defeating a Government
by a parliamentary combination, it is his duty to form a Gov-
ernment if he is asked to do so. ‘The Queen’s service must be
carried on’, and the member or the combinuation of members
who accept the responsibility of destroving a Government must
accept the responsibility of replacing it.! «

5. If there is a formal division into Government and Oppo-
sition and the Government is defeated at the polls or in the
House, the Governor:General must first send for the Leader of
the Opposition: but this situation is unlikely to arise in Ceylon
for some time to come.

None of the above rules applied when Mr D. S. Senanayake
died onr 22 March 1952,.and there was some controy ersy over the
procedure. 'The Governor-General was on leave out of the
Island and the (%hu:[ Justice was administering the Government
in accordance with the Letters Patent. Though it had not been
aiticipated that Mr D, S. Senanayake V\ould be thrown by a
hotse, it was known that the stafe of his health was precarious;
and accordingly the Governor-General had asked to be recalled
if the Prime ‘Minister dicd. Warning messages were sent to
him as soon as the accident occurred, and he was informed of
the death a [ew hours later. He at once made arrangements to
return and arrived in the Island on 26 March.

It was urged in some quarters that am %cting Prime Minister
should be appointed forthwith. There is, however, no provi-
sion in the Constitution for such a post. It is, too, quite
unnecessary. The death of the Prime Minister did not affect
any offices except his own. Though the other Ministers held

! There are certain qualifications of this: cf. Cabinet Governmeni {2nd
ed.), pp. 44-50.
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their posts at the disposal of the new Prime Minister, when
appointed, they could continue their functions during the inter-

regnum. Even the Cabinet could function with an elected
! chairman at each meeting, for there is no provision of the Con-

e O

stitution forbidding meetings in the absence of a Prime Minister.

| Only matters requiring the Prime Minister’s decision would be

.-

held up. Mr Dudley Senanayake was appointed Prime Minister
on 26 March. According to United Kingdom preccdcq,ts this

“delay of four days was short. For instance, the delay after the

death of Lord Palmerston in 1865 was eleven days. The delay
of four days in fact made the Governor-General's task easier,
since it enabled opinion in the United National Party to crystal-
lise in favour of Mr Dudley Senanayake,

The Officer administering the Government called a meeting of
Ministers on the morning of 28 March in order to e€xplain that
Lord Soulbury had asked to be recalled in the event of a vacancy
in the office of Prime Minister, that he would return on 26
March, and that in the interval the Officer administering the
Government did not propose to fill the office of Prime Minister.
This was not a meeting of the Cabinet as such, but a meeting
of Ministers summoned to receive information.

‘It was urged in some quarters that it was the duty of the
Governor-General to summon the Leader of the«Hbuse of
Representatives. The Leader of the House is not, however, a
Deputy Prime Minister or a sccond-in-command. Nor indeed
is there anything in the British precedents, which are binding
on the Governor-General under section 4 of the Constitution,
to fetter the Governor-General’s discretion.

It was also said that the Governor-General should consult the
Leader of the Opposition. It would be difficule to find a less
competent adviser, since it is in the interest of the Opposition
that there should be a weak and incompetent Prime Minister,

The Governor-General in fact summoned the Minister of
Agriculture and Lands; Mr Dudley Senanayake, who consulted
the members of the Cabinet and then accepted office. He made
some changes in the Ministries but left the others unaffected.

The Ministers other than the Prime Minister are appointed
by the Governor-General on the advice of the Prime Minister.
Smcc the Prime Minister has to establish and maintain a majo-

PIER
Tity, he must have A largc element ot dlscrcuon, and mdced the
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last word, in the formation of his Government i but the Queen

“—and to a smaller degree the Governor-General _from her
impartial position is able to advise and to warn. The Governor-
General’s approval should therefore not be regarded as a
formality. The Prime Minister’s responsibility is-a-heavy one;
he will have to satisfy so many competing claims with the know-
-ledge that he may make more cnemies than friends.. The
Governor-General, who may not be very familiar with the
polil.ic's of the country, will not be able to advise with the
authority of the Qucen, who can easily make herself (as the
late King had done) the most learned student of politics in her
dominions. Also, the value of the advice will vary according
to the personality of the Governor-General, Nevertheless, the
advice of some person outside the political conflict can be
valuable even if, in the end, the Prime Minister feels bound
to reject it.

The number of Ministers is not fixed, though section 46(2)
provides that there shall be a Minister of Finance and a Minister
of Justice, as recommended by the Soulbury Commission. Also,
the Prime Minister is in charge of the Ministry-of -Defence and
External Affairs. The following suggestions were made by the
Soulbury Commission: !

1. The functions of the Financial Secretary should be trans-
ferred to the Minister of Finance who, subject to the functions
allotted to the Public Service Commission, should also be
responsible for the public services. (It will of course be realized
that the Minister is a Minister ‘pure and simple’, and that the
functions are exercised by his Department under his general
political control.)

2. The functions of the Legal Secretary should be transferred
to the Minister of Justice.

3. The Department of Fisheries should be transferred from
the Ministry of Local Administration to the Ministry of Agri-
culture and Fisheries, ]

4. The function of poor relief should be transferred from the
Ministry of Labour to the Ministry of Health. (Actually, the
poor law was under the control not of the Executive Committec
of Labour, Industry and Commerce, but under that of Local

1 Paragraph 326.
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Administration: but the poor law at present applies only to
the municipalities.)

5. The control of road transport should be translerred from
the Ministry of Local Administration to the Ministry of Com-
munications and Works.

6. The control of emigration, immigration and repatriation
should be transferred to the Ministry of Home Affairs.

7. Some doubt was expressed whether labour should not come
within the purview of a separate Ministry,

Questions of this kind cannot, however, be determined solely
on the ground of administrative convenience. The Prime
Minister’s problem is essentially personal: he has to create a
team which can establish and maintain a majority in the Househh
of Representatives. One odd result is that the stronger the
Government, in the political sense, the smaller "the Cabinet.
A large party contains a small group of leaders who form the
Cabinet. If however the party is small a lower level has to be
accepted and, since there are more people at that level a larger
Cabinet has to be formed in order to include them. Further,
if the party is so small that a coalition Cabinet or a Cabinet
including independents has to be formed it must necessarily
be large. This has been the expericnce of the United Kingdom
v #spand it was repcated in Ceylon in 1947. Though administrative

convyenience suggested a Cabinet of eleven or twelve, Mr D. S.
:""}Scnanayakc had to invite thirteen others to join him and for

this purpose to split Ministries as [ollows:

Prime Minister (Defence and External Affairs)
Health and Local Government

Industries, Industrial Research and F]ShEI"lCS
Home Affairs and Rural Development
Education

Labour and Social Services

Finance

Transport and Works

Justice

Food and Co-operative Undertakings
Agriculture and Lands

Posts and Telecommunications

Commerce and Trade

Minister without Portfolio (Chief Whip)
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A few changes were made by Mr D. S. Senanayake between
1947 and 1952, the only one of importance being that the
Minister without Portfolio was given substantive duties in res-
pect of the Ceylonization of employment.

Of the 14 Ministers,.12 were in the House of chrcsentat_ives
and 2, the Ministers of Home Affairs and Justice, were Scnators.
When the Government was first formed, eleven Ministers were
Sinhalese, two were Ceylon Tamils, and one was a Muslim.
When the Muslim was appointed High Commissioner in
Pakistan, he was replaced by a Sinhalese. Eleven of the
Ministers were elected as representatives of the United National
Party and one as the sole representative of the Labour Party.
The two Ceylon Tamils were elected as independents, but one
of them resigned and crossed the floor, Later the leader of the
Tamil Congress crossed the floor and joined the Government,

‘The Government was reconstituted by Mr Dudley Senanayake
alter- the General Election of 1952, It was then composed
as follows:

Prime Minister (Defence and External Affairs)
Finance
Transport and Works (Leader of the House)
Justice
Agriculture and Food (Leader of the Senate)
Health
Industries and Fisheries
Home Affairs and Rural Development
3 Education
Labour and Social Services
Lands i
Posts and Telecommunications
Commerce and Trade
Local Government (Chief Whip)

As before, two Ministers were Scnators, namely, the Ministers
of Justice and of Agriculture and Food. Eleven were Sinhalese,
two were Ceylon Tamils, and one was a Muslim, All except
one, the Minister of Industries who was leader of the Tamil
Congress, were members of the United National Party.

.. By section 47, the Governor-General, who for such purposes
|| acts on the advice of the Prime Minister, may appoint Parliamen-
| tary Secretaries to assist the Ministers in the exercise of their
!, parliamentary and departmental duties. "The number must not
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exceed the number of Ministers. The Soulbury Commission
suggested that ‘in the first instance and until further experience
has been gained, Parliamentary Secretaries should be appointed
to assist only those Ministers whose portfolios are particularly
heavy'! It may be pointed.out, however, that Government
business has to be managed in both Houses, Not less than two
Ministers must be Senators, and their Departments must clearly
be represented in the House of Representatives by Pdrhamentaly
Secretaries. Since two persons will be unable to answer for
all Government business in the Senate, two Senators (the maxi-
mum allowed by section 48) must be Parliamentary Secretaries.
Thus it was necessary to have at least four Parliamentary Secre-
taries at the outset. Nor must it be forgotten that one of the
purposes of appointing Parliamentary Secrctaries is to give train-
ing to the younger politicians in the handling of pubfic business
so that there may be some continuity in the process of govern-
ment, Under the Cabinet system it may happen that a party
is “in’ for five or ten years and then ‘out’ for five or ten more.
During the period of opposition some of the leaders will become
casualties at general eclections, some will die, some will retire
from politics. If opposition is to be at once cfficient, responsible
I'and effective, it must be carried on by people who know some-
| thing of the problems of government from the inside and who

[ | can therefore adopt sensible policies instead of the superficial

" schemes characteristic of irresponsible legislatures. Further,
there should if possible remain a nucleus of experienced persons
even at the end of a long period of opposition, so that when
the Opposition at last takes office it has at least a core of
experience around which an administration may be built. It is
not always possible to achieve these conditions. One Conser-
vative Ministry was called the ‘“Who-who’ Ministry because the
old and deaf Duke of Wellington, the grand old man of the
Conservatives, had heard so few of the names before that he
kept asking *Who? Who?’. The Labour Government of 1924
necessarily contained a very high proportion of new men.
Ncevertheless, it is desirable to avoid this situation if possible,
and the appointment of a number of Parliamentary Secretaries
gives reasonable assurance of a continued supply of experienced

! Paragraph 326 (viii).
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Ministers. This aspect of the matter does not appear to have
been considered by the Soulbury Commission. _

The work done by a Parliamentary Secretary depends on h]S
arrangement with his Minister, If the Minister is in the other |
Chamber, the Parliamentary Secretary takes charge of the Bills,
Motions -and Estimatcs sponsored by his Ministry, answers
questions on matters within the jurisdiction of the Ministry,
and rgplies to. criticisms of the Ministry. If the Minister and
the Parliamentary Secretary -are in the same Chamber, the
Minister takes charge, but the Parliamentary Secretary assists.
Very often, for instance, the Minister opens the debate and the
Parliamentary Secrctary replies at the end, Somectimes the
Parliamentary Secretary takes special charge of the Estimates so
that he can answer questions of detail (which are more impor-
tant in Ceylon than elsewhere owing to the interest displayed
by members in personalities) while the Minister sticks to the
prmuplcs. In administrative matters, the Mmlbtcr usually allots
to the Parhamcntarv Secretary a definite share of the work—
for instance, approval of items in the Estimates, the reading of
petitions, or a specific branch of the service (e.g. in the Ministry
of Education, technical education, museums, archaeology, or
public librarics). The Parliamentary Secretary can also be useful
by sitting» on and perhaps presiding over Departmental Com-
mittees—the main instruments for co-ordinating policy within
the Ministry. These are mere examples of what might be done,
for the distribution of work between Minister and Parliamentary
Secrctary is always a matter of special arrangement. In any
event, the Parliamentary Secretary acts for and on behalf of the
Minister, and must invariably consult and take the instructions
of the Minister on matters of importance.

Parliamentary Secretaries are part of ‘the Government’, ‘the
Ministry’, or ‘the Administration’. Though not members of the
Cabinet, they are bound by the rules of collective responsibility:
If the Prime Minister or the Cabinet resigns, they. resign. - If
they are unable to support any major item of Cabinet policy,
they must resign. It is generally recognized, however, that
somewhat more latitunde must be given to Parliaineniar.y
Sccretaries than to Ministers ‘because, not: taking part in' the
discussions by which decisions are reached, they cannot always
be expected to agree. Accordingly, they are not necessarily
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expected to be present when a vote is taken with which they
cannot agree. They must not ostentatiously abstain, for that
is to weaken the Government. Also, on a vote of confidence
or any other vote of major importance their absence would
require explanation, It is, however, very difficult to describe the
practice in these matters, for it depends essentially on a delicate
personal relationship. All such problems can be regulated by
discussion with the Minister concerned or, if necessary, with the
Prime Minister, If the Cabinet is in agreement, the presump-
tion should be that the Parliamentary Secretary would also agrce
if he were aware of all the facts and arguments.

This, then, is the Prime Minister's team—at least ten Minist@rs :
and at least four Parliamentary Secretaries.® It is a more
manageable team than that in Great Britain, where ét numbers
between sixty and eighty. His main job is to keep it together
and to keep a majority in the House of Representatives. Partly,
the work is done in Cabinet, where all the Ministers sit and
where differences must be ironed out. It cannot be done, as
was often the practice of the Board of Ministers, by giving each
Minister his head, because the Cabinet and not the Minister is
responsible for departmental policy. It must be done by
discussion and compromise in order that a single unified policy,
carried out through the respective Departments, can be evolved.
The Prime Minister must in addition exercise a general super-
vision over all the Departments. As Mr Gladstone put it:?
‘In a pertectly organized administration, such for example as
was that of Sir Robert Peel in 1841-6, nothing of great impor-
tance is matured, or would even be projected, in any Department
without his personal cognizance; and any weighty business
would commonly 80 to him before being submitted to the
Cabinet.’

It is true that this practice is no longer completely followed
in Great Britain: but that is because the business of government
has -become too vast, and not because it is undesirable. In

Ceylon it is still practicable; and after the fragmentation of the

1In Mr D. 5. Senanayake’s Administration of 1047 there were
14 Ministers and g Parliamentary Sccretaries. In Mr Dudley Senanayake's
Administration of 193 there were 14 Ministers and 8 Parliamentary
Secretarics.
v 2 Cleanmgc Vol.. T, pp 04—), quoted in Cabinet Gowmmeﬂi (2nd ed.),

p- 163.
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Donoughmore Constitution, when Heads of Departments,
Executive Committees, Officers of State, State Council, Board
of Ministers, Governor and Secretary of State all took decisions
with little reference to each other, it was very desirable that the
threads of government should be drawn together and a unified
policy adopted. This is possible only with a strong Prime
Minister. The initiative should not always rest with him, how-
ever, but with individual Ministers, They should put to him
their ‘own problems before they attempt to solve them, though
they ought to have all the arguments marshalled by the Perma-
nent Secretaries. They should discuss projected reforms with
him before they are even fully examined in the Department,
for it would be a waste of time and energy for the Department
to discuss them if in the opinion of the Prime Minister it was |
impracticable or politically undesirable for his Government to |
deal with them. Further, the Prime Minister should see |
any documents of major intercst produced in the Department |
or coming from outside. Somectimes, however, the initiative will |
come from the Prime Minister, He may perhaps indicate a line |
of rescarch which might be followed in the Department in order
to solve a long-term problem, or ask for a memorandum on
short-term policy, or point out to the Minister that an adverse
public opinion is growing up owing to apparent deficiencies in
his Department, or suggest that there is inadequate co-ordination
with the work of another Dcpartment,

So far, both Prime Ministers have been able to follow Peel’s
practice. Both have been assiduous attendants in the House of
Representatives and have therefore been able to learn where
Opposition criticism was proving elfective. Both have been
accessible—perhaps too accessible for convenience of government
—to complaints and criticisms from outside the Government.
Both have taken part in the formative stage of policy either
by presiding at Cabinet committees or by presiding at less formal
committees appointed by the Prime Minister in consultationi
with the Minister or Ministers concerned. Nearly all the|
Ministers have consulted the Prime Minister very freely. Mr
D. S. Senanayake issued directives to Ministers on at least two
matters of constitutional importance—one on collective responsi- |
bility and the other on the relations between Ministries and !
the Public Service Commission. ' On one occasion, at least, a
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Departmental memorandum which had proved unacceptable. to
the Cabinet was superseded by a memorandum circulated by
the Prime Minister himself. :

The Prime Minister’s control of Departmental pohcy has
therefore been close. The essential point is that the Depart-
mental Minister is responsible for Departmental policy, but the
Prime Minister is responsible for the general policy of his
Government; and the one is merely an aspect of the other If
they cannot work together, the Minister must go. It is true
that there are occasions (as with Mr Ramsay MacDonald and
Mr Arthur Henderson) when a breach would be politically more
dangerous than passive beclligerency; but in all normal
circumstances a Minister who does not fit into a team must leave
it. It is hardly necessary to ask whether the Prime Minister has
power to dismiss a Ministér; for Ministers are never*dismissed,
they always resign. By Section 49(1), every Minister and every
Parliamentary Secretary holds office during the Queen’s pleasure.
What that means in relation to the Prime Minister must Ppre-
sently be discussed; what it means in relation to every other
Minister is that, if the Governor-General is advised by the Prime
Minister, -and if he accepts that advice, that a Minister must

be dismissed, the Minister 'is dismissed. It is hardly possible |

for the Governor-General to refuse; for if the advice is rejected

the Prime Minister would himself resign. In any event, subject |

to any advice that the Governor-General may give him—and
Governors-General may sometimes give good advice—the Prnne
Minister must arrange his Government to suit himself; and in |

il

/
¥
#
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#
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the last resort the Governor-General cannot refuse unless he is it P

prepared to find another Prime Minister,

The Government is in fact dependent on the Prime Minister.
If he resigns all are decmed to have resignéd. On occasions he
may resign and be immediately commissioned {o form a new
Government, like Mr Asquith in 1915 and Mr MacDonald in
1931. ~ Since all the Ministers are deemed to have placed their
resignations at his disposal, he can advise the. appointmcnt of
new Ministers or not as he pleasr,s He can, in other words,
‘reconstruct’ his Goxemmcnt by using the fact that all Ministers
hold office at pleasure. This device, which is common in conti-
nental Europe, is less common in Great Britain because of the

firm tradition of party loyalty. - If the Prime Minister wishes
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to changé a Minister, he has only to send for him and tell him
50 to secure his resignation.. Frequently, particularly when there
has been a parliamentary squabble which may have weakened
the Government,. the Minister will himself place his office at
the Prime Minister’s disposal, i.c. offer to resign. Normally no
difficulty arises if the Prime Minister wishes to take the square
peg out of the round hole and put it in the square hole. The
team is not a mere sporting metaphor; the team spirit is an
essential part of the process of government. If, however, there
is any difficulty in replacing a Minister, it is always possible for
the Prime Minister to advise the Governor-General to exercise
the Queen’s power of dismissal. - A polite intimation that it is
nb longer Her Maj esty’s pleasure that X be employed as Minister
is enough,

. THE PRIME MINISTER

One aspect of the post needs special emphasis. Under the
Donoughmore Constitution the tradition had grown up of allow-
ing a Minister to remain in the same office for a long period;
and indeed it would be difficult to change Ministers under the
Executive Committee system. The practice is, however, very
undesirable. The Minister tends to become somewhat of an
expert in his own field, capable—or at least thinking himself
capable—of competing with his experts in their own specialities.
His mind ceases to be the fresh lay mind, introducing new ideas
and inspiring new energy into a jaded Department. It becomes
instead a pale reflex of the Department. What is mare, the
problem of personal relations becomes difficult. There are
personalities which clash and personalities that are in harmony.
Those who are able to attune themselves to the Minister's are
not necessarily the abler or more useful. If a Minister is in
office for four or five years only, it is possible for these personal
relationships to be adjusted. If like Tennyson’s brook he goes
on for ever, it is the unaccommodating official who has to go.
For these reasons—which are not less cogent in Ceylon—it is
not the practice in Great Britain for Ministers to stay long
at their posts. They ought not to be changed so frequently
that they have no chance to learn the work of their Departments
or to develop long-term plans; but five years is a sufficient period,
and a Minister who has done well in one office for five years
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should be moved on to another. His work at the former, if
it is good, will last; and he will be able to bring the experience
acquired in the one to bear on the problems of another.
Removal to another office is not an adverse verdict, it is a
tribute. '
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FINANCE

Taue State Council had a very odd and inconvenient financial
procedure derived partly from the colonial system, partly from
the Kinance Committee of the Legislative Council, and partly
from suspicion of a Treasury controlled by an Officer of State
responsible direct to the Governor. The establishment of Cabi-
net government required the introduction of a system more
nearly like that of Great Britain, though there was no need to
copy the intricacies of British procedure. The early drafts
provided for financial procedure in full detail, but excntua]ly
the Ministers decided to have only the skeleton provisions in
the Constitution, and these provisions were apprmcd by the
Soulbury Commission.

The foundation of the new system is the Consolidated Fund
provided by section 66. In Great Britain the Consolidated Fund
is the only Fund, save that other Funds may be ercated by
payments out of the Consolidated Fund. It was thought more
convenient' in Ceylon, however, to have the Consolidated Fund
as the residuary Fund, so that other Funds like the National
Devclopment Fund, the University Building and Equipnient
Fund, etc., could be created parallel with it. Where no special
provision is made by law, however, all revenues go into the
Consolidated Fund and all expenditure comes out of it. In the
case of cxpenditure, there are two types of service, known in
England as ‘Consolidated Fund Services’ and ‘Supply Services’.
These terms are not used in the Cevlon Constitution, but in
substance the distinction is made. The cost of some services
is ‘charged on the Consolidated Fund’; the cost of other services
is provided by ‘moneys voted by Parliament’. Sums charged
on the Consolidated Fund are payable without [urther legisla-
tion; other sums need an annual vote by Parliament, The cost
of the following services is charged on the Consolidated Fund
by the Constitution itself:

1. The salary of the Governor-General or of the Officer
Administering the Government: - section 6(8). The Governor-
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General’s salary is £8,000 and that of the Officer Administering
the Government £6,000, Neither may be altered, even by
constitutional amendment, during his term of office.

2. The salaries of the Judges of the Supreme Court: section

52(4). The amount is determined by Parliament, but the salary
of a Judge may not be diminished during his term of office.
. 5. The salary of an appointed member of the Judicial Service
Commission who has retired from the Supreme Court; secuon
53(6). The amount is determined by Parliament but may not
be diminished during his term of office.

4. The salaries of the members of the Public Service Commis-
sion: section 58(7). The amount is determined by Parliament,
but the salary of a member may not be diminished- durmg his
term of office.

5. (a) Pensions or gratuities granted to ofﬁcers- #ho retire
under section 63. i

(b) Pensions and gratuities granted before the Order came
into operatlon

(¢) Pensions and gratuities paw able to officers in the service
of the Crown in relation to Ccylon when this Order. came into
operation. ;

The above are charged on the Consolidated Fund:by scctlon
64. . ;

6. The in.tercst on the public debt and the costs, charges and
expenses incidental to the collection, management and receipt
of the Consolidated Fund: section 66(2). ! :

7. The salary of the Auditor-General: section 20(2). The
amount is determined by Parliament but may not be diminished
during his term of office.

Other sums may of course be charged on the Consolidated
Fund by Act of Parliament. The effect of charging is to render
unnecessary an annual vote by Parliament. The amount does
not appear in the Estimates and hence there is no opportunity
for an annual debate to take place. Legislation to transfer a
charge from the Consolidated Fund to moneys provided by
Parliament is of course possible where the charge is imposed by
Act of Parliament: but a constitutional amendment would be
required to alter a charge imposed by the Constitution itself,
Even in such a case the amount may be altered by Act of
Parliament unless the Constitution itself fixes the amount (as
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is the case of the Governor-General’s salary or of a pension or
gratuity): if however the Constitution fixes the amount, it may
be altered only by constitutional amendment. In some cases
(the salaries of the Judges, the Auditor-General, and the members
of the Public Service and Judicial Commissions) the amount is
not fixed by the Constitution, but the salary cannot be altered
during the term of office of the person concerned.

Sums which are not charged on the Consolidated Fund must
(unless by law they are payable out of some other Fund) be
paid out of the Consolidated Fund: and for this purpose an
Act of Parliament is necessary. The Ministers’ draft made it
quite plain that no expenditure could be incurred except on
the authority of an Appropriation Act or a Supplementary
Appropriation Act. The Order in Council, however, reverted
to the State Council practice and permits sums to be issued from
the Consolidated Fund on the basis of a mere resolution of the
House of Representatives. Presumably this provision was inserted
in section 67(2) in order that money voted on Supplementary
Estimates might be spent without waiting for the concurrence
of the Senate.. This of course encourages the bad practice of
numerous Supplementary Estimates which was such a feature
of State Council procedure and which prevents the Budget from
being "anything more than a forecast. Any difficulty caused by
delay is met in Great Britain through the establishment of a
(Civil) Contingencics Fund, which has been authorized by
section 68. This is a useful provision which enables rapid action
to be undertaken where it is necessary, and replaces the ‘special
warrant’ system of the Donoughmore Constitution. The money
may be spent from the Fund and a Supplementary Estimate
produced subsequently.

The details of the procedure were not laid down in Lhe
Constitution, in order that that document might be as flexible
as possible, the only other provision being that of section 69
(following Article 57(1) of the Order in Council of 1931 and
British and Dominion practice) limiting proposals by private
members, The following procedure was suggested in the first
edition of this work and, since it has not been wholly carried
out, it is left unaltered except for a few verbal changes.

1. The Estimates should be prepared in the Ministries on
the same principle as in 1945, indicating (a) expenditure under
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heads, (b) sub-heads under which the Ministry will account for
the expenditurc under the heads, and (c¢) the details of the
sub-heads. There should normally be one head only for each
Ministry; but where a Ministry deals with several services, e.g.
Transport, Post Office, Public Works, it. may be convenient to
have two or more heads. The number of sub-heads under the
former practice was, however, quite ridiculous, and they could
be cut down to a tithe of their former number. The details
may be given, though it hardly seems necessary to give .every
post and every salary scale under ‘Personal Emoluments’.

2. These Estimates should be prepared in the Finance Section
of the Ministry or in some cases (e.g. the Post Office) the Finance
subsection of the Section. Under the British practice no new
service, no increase of staff, and no alteration in salary scales
may be inserted in the Estimates without the prios $anction of
the Treasury. If the Treasury rcfuses sanction the matter may
of course be taken to Ministerial level; and if the Minister is
unable to secure the consent of the Minister of Finance the
matter must be referred to the Cabinet.

3. The estimates as approved by the Minister are submitted
to the Treasury and, after scrutiny and, if need be, reference
back to the Ministry they are included in a consolidated volume
to Draft Estimates circulated to the Cabinet,

4, The Cabinet will examine the Draft Estimates, though
the examination need be no more than cursory if (a) all proposals
for new services or for substantial expansion of existing services
have secured prior Cabinct sanction, and (b) the Draft Estimates
have been fully scrutinized in the Treasury. The practice of
including new proposals in the Estimates without prior discus-
sion in Cabinet is strongly to be deprecated because it holds up
other Government business. Thus, if the Ministry of Education
wishes to start a large programme of building schools, the
proposal should come up on a separate memorandum before
the Estimates are compiled in order that its implications may
be fully discussed. It may be that, when the total of the
Estimates is seen, the Cabinet may desire to withdraw its
approval or cut down the scheme; but the problem should be
discussed in the first instance as a scparate problem because it
has impljcations other than the purely financial, and cannot
adequately be discussed on the Estimates. i
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5. The Istimates having been approved by the Cabinet are
laid before the House of Representatives, The British practice
is to debate the Estimates (in Committee of Supply) before the
Budget is introduced (in Committee of Ways and Means). The
Ceylon practice seems to be better, however, because it relates
expenditure and income more closely and compels the legislature
to consider the consequences in increased taxation before it is
called upen to approve expenditure, Accordingly, it would
seem desirable to continue the practice of making the Budget
speech (which is now the function of the Minister of Finance) on
the second reading of the Appropriation Bill. It is, however,
quite impracticable for a House of 101 members to follow the
practice of the State Council on the Appropriation Bill. For
a member to survey all the branches of Government on the
second reading of the Appropriation Bill would require some
200 hours of debate. It has very little educative effect on the
general population, even those who read English newspapers, for
they just get bored with the long series of long speeches. If and
when a real party Opposition develops, it may be found more
convenient to revert to the British practice of ‘putting down’
various votes in consultation with the Opposition in order that
debate may take place on separate aspects of Government policy.
It is possible to have a good debate on education or health or
industrial development or agriculture; a series of speeches in
which some forty or fifty members deal with each of these topics
is not a debate but a collection of monologues. In that case,
the debate on the Budget would become not a debate on the
Lstimates but a debate on taxation proposals, as is the practice
in the House of Commons. A defeat of the Government in
the Appropriation Bill would be a vote of no-confidence and
would carry the usual consequences.

6. The Appropriation Bill having been approved on second
reading would be debated in Committee. It may be noted that
the Bill will contain only the ‘heads’ and not the sub-heads.
It would be in order under any head to debate any matter
contained in the sub-head or the detail, but it is the function
of the Treasury, not the House of Representatives, to deal with
minor details, and the House ought to restrict itself to broad
principles of policy. The notion that members can make useful
changes in the Estimates is quite false. It never happened in
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the State Council. In any case, a motion to debate or reduce
a sub-head is out of order. The motion must be to reduce
the amount under a head. Any such motion, if passed, would
be a defeat of the Government, entailing the usual consequences.
No amount can be increased, for this is forbidden by section 69.
The Committee debates on the Appropriation Bill ought to be
debates on major aspects of policy, led by the leaders of the
Opposition,

7. The third reading of the Appropriation Bill would be an
opportunity for surveying the general financial policy of the
Government once more.

8. The Bill having been passed by the House of Representa-
tives would then go to the Senate. That body must pass dt
within one month, for an Appropriation Bill is clearly a Money
Bill. The House of Commons has a privilege toeptevent the
House of Lords from amending a Money Bill, but no such
privilege is possessed by the House of Representatives unless
an Act of Parliament is passed for the purpose under section 27.
It is suggested, however, that the Senate should follow the exam-
ple of the House of Lords and discuss on the Appropriation Bill
only the general principles of public finance: for it is clearly
the intention of the Constitution that finance should bc essen-
tially a matter for the House of Representatives. B

9. When the Appropriation Bill receives the royal assent, it
authorizes expenditure on the several heads up to the amounts
specified in the Act. Expenditure within a head is legal cven if
it is not strictly in accordance with the distribution according to
sub-heads as submitted in the Estimates, The State Council
regarded the sub-heads as binding on the Departments; but this
produced the ludicrous situation that a Supplementary Estimate
was often proposed to increase the expenditure on a sub-head
although there were savings on other gub-hcads and no Supple-
mentary Estimate was legally required. The result was to
mcrease enormously the number of Supplementary Estimates,
and most of them were quite unnccessary legally. The practice
arose because the Treasury was controlled by an irresponsible
official. Now that it is in charge of a Minister responsible to
Parliament the practice can be and should be abolished. Of
course, no Department should be allowed to transfer sums
between sub-heads at its pleasure; but it should be able to
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do so with Treasury sanction. This would reduce heavily the
number of Supplementary Listimates. Variations in detail, on
the other hand, should be within the Department’s discretion,
though only with the sanction of the Permanent Secretary. In
any event, no new service or change in emoluments would be
permissible without Treasury sanction.

10. The change rccommended in the previous sub-paragraph
would render Supplementary Estimates much less frequent than
they have been. This would enable the Treasury to enforce
the rule that Supplementary Estimates are unusual and undesir-
able and should be resorted to only when absolutely necessary.
They are in principle objectionable because they upset the
Budget. When Supplementary Estimates are necessary, however,
they follow the same procedure as the original Estimates and,
though expenditure can be authorized at once under section 67,
they should be collected into a Supplementary Appropriation
Bill passed in the same way as the original Appropriation Bill.
The notion common in the Departments that it is possible at
any moment to go to the legislature and get more money has
to be extinguished, for it is impossible to run the finances of
the country on such a basis. It should be emphasized, however,
that debate on a Supplementary Fstimate must be strictly limited
to the subject-matter of the Supplementary Fstimate. If the
Ministry of Health has to pay morc for drugs, the Member for
Bandycotta cannot raise the question that the hospital at Bandy-
cotta has not a qualified medical officer. The State Council was
extremely lax in the application of the essential rule that a
debate on a proposal must be limited to the subject-matter of
the proposal.

As has been mentioned above, these suggestions have not heen
wholly accepted. Tt is still the practice to bring up new
proposals in the Fstimates, with the result that the Cabinet has
to spend many days, and under considerable pressure of time,
on diverse items which ought to have been brought up and
disposed of, at lcast tentatively, beforehand. It must of
course be admitted that in Ceyvlon conditions there is a large
number of desirable reforms which cannot be put into operation
because funds are not available. The financial implications of
an educational reform, for instance, are fundamental, for there
would be far less disagreement among politicians as well as

9
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pundits if ample funds were available, which clearly they are
not. If the Cabinet were to discuss every desirable reform put
up by every Ministry it would waste a great deal of its time,
for when the cost was totalled it would probably be greater than
the national income. Nevertheless, the Ministry of Finanee is
well aware that the Government cannot substantially increase
its revenues, and il the cost of every scheme were carcfully
worked out—as was not done under the Donoughmore Consti-
tution—most schemes would contain good rcasons for their
immediate rejection. It is quite possible that proposals which
have been agreed by the Cabinet may have to be ‘pruned’ when
further information is available about anticipated revenue, but
if the financial implications have been fully considered carlier
the number of cases should be few. In any case the discussion
in the Cabinet on Estimates should be a discussios on finance
and not on a variety of policies. :

The number of ‘votes’ and ‘heads’ has been substantially cut
down, but further examination would probably reduce their
number. It is of course realized that the Ceylon Government
assumes responsibility for the direct adminisiration of services
which, in the United Kingdom, arc controlled by statutory
authorities—for instance, the schools, the hospitals, the Ceylon
Government Railway, the Government Eicctrical Undertfa,ki'ngs,
most of the roads, etc—and that. these services compel an
increase in the number of votes in the Estimates. Also, the
contemplated administrative reform, which would have fused
‘the Dcpartmch{s’ into “the Ministries’, has not taken place, so
that many of the Donoughmore votes have had to be retained.

There has also been a substantial reduction in the number
of sub-heads, though further consolidation would be possible.
Transters between sub-heads, too, are dealt with by the Treasury
and no longer need Supplementary Estimates, the number of
which is now much smaller.

The worst [eature of the present system, however, is the
parliamentary procedure. The number of speeches on the
Appropriation Bill has been heavily reduced, and Mr Speaker
has done everything possible to limit their length and to prevent
the raising of ‘committee points’. On the other hand, his
rulings in Committee have led to the continuation of the system
of debating minor items instcad of Ministerial policy. For
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instance, though the educational system had been under exami-
nation from the formation of the Government in 1947, there was
no debate on it until August 1950 because members had to
move amendments to individual items. Possibly this is another
consequence of the failure to bring about an administrative re-
organization, for it may be due to the fact that there are, oddly
enough, separate votes for the Ministry of Education and the
Department of Lducation. In any event, the result was that
the academic gualifications of the Director of Education were
debated at length while the policy of the Government being
carried out by him was not debated. Similarly, the country was
able to learn about some of the delects of the Galle Hospital,
though only in the Senate (on a private member’s motion) was
health policy discussed.

Section 70 of the Constitution provides for the audit of
accounts by the Auditor-General. By section 71(2) he is
instructed to report annually to the House of Representatives
‘on the exercise of his functions under this-Order’. This is a
much more limited function than is provided by Article 85
of the Order in Council of 1931, and the change was deliberate.
As the Soulbury Report said:!

‘It has-become the custom in recent vears for the Auditor-
General's Report to contain general criticisms of the conduct
of individual officers and the working of Departments, which
are not strictly appropriate to such a Report. We consider that
the inclusion in a published document of such criticisms, except
where stricely justilied, is not in the best interests of the public
services, since the officers of Departments concerned have no
means of making a public reply to the charges levelled against
them and however damaging to their reputation. It would
hardly be appropriate to place restrictions on the contents of
the Auditor-General’s Report in the Constitution, but we trust
that in future the practice we have referred to will he
discontinued.

This criticism was inspired by the fact that under the
Donoughmore Constitution the revorts of the Auditor-General
dealt not only with the question whether public funds had been
spent in accordance with the law and the rules of financial
procedure, but also, in some degree at lcast, with the policy

1 Paragraph 301.
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involved in the expenditure and even the results achieved by
the expenditure. They also dealt in detail with matters on
which the Auditor-General could net by the nature of his office
be fully informed, whereas in the United Kingdom the Comp-
troller and Auditor-General and the Public Accounts Committee
are concerned with the principles regulating the collection and
expenditure of public moneys. Under the present Constitution,
however, these defects have been remedied,
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THE PUBLIC SERVICES

Ir was felt by the Ministers in 1948 that the fear of administra-
tive partiality, expressed by certain of the minority leaders,
related mainly to appointments in the public service. The
Ministers” draft therefore provided that new appointments to
the public service carrying an initial salary of not less than
Rs. 3,600 a year should be made on the recommendation of an
independent Public Service Commission. The Commission
might further direct that any other new appointment or class
of appointment should be made on their recommendation; and
where appoiatments were made by Heads of Departments they
might be revoked on the recommendation of the Commission.
Subject to these rules relating to new appointments, the promo-
tion, transfer, dismissal and disciplinary control of persons in
the public service were vested in the Governor-General and
. would, under Article 36 of the draft, be exercised in accordance
with British constitutional conventions. The Soulbury Com-
mission chose, however to ‘assume that it was the intention of
the framers of the scheme that the Governor-General’s powers
as regards promotion, transfer, dismissal and disciplinary control
shall also be exercised in a similar manner to the power of
appointment, i.e. on the advice of the Public Service Com-
mission’, and the Report went on to recommend! that these
powers should be so exercised. There was, of course, no justifi-
cation whatever for their assumption. The Ministers had drawn
a clear distinction between new appointments and promotions,
transfers, dismissals and disciplinary control. However, the
Soulbury Commission’s misunderstanding became a recommenda-
tion accepted by His Majesty’s Government, and accordingly it
is so provided in the Constitution. Ceylon thus has a system of
responsible government in which Ministers have little control
over the public service. It should of course be said that the
active interference of politicians in the public service, to which
both the Donoughmore and the Soulbury Commission referred,

1 Paragraph $79.

Digitized by Noolaham Foundation.
noolaham.org | aavanaham.org



134 THE CONSTIOTUTION OF CEYLON

and which appears to be peculiar to Ceylon, would in any case
have disappeared with the _:introducr.ion of British constitutional
conventions. In Great Britain-the funciions are exercised in the
names of Ministers bul they are in fact exercised by the Perma-
neit Secretary to the Treasury in relation to ‘Crown’ appoint-
memts and by the other Permanent Secrctaries in relation to
departmental appointments. In exceptional cases, however, the
fact that the formal approval of the Prime Minister or pf the
Minister concerned is required enables the ‘recommendation’
to be altered.

Given the tradition of interference in the public service which
the Finance Committee of the Legislative Council handed down
to the State Council, and which was very characteristic of the
State Council, the Commission system may be a source of friction.
The Soulbury Comunission ‘carnestly hoped’ that the practices
to which the Commission referred would be discontinued, and
indeed it is essential to the principle ol responsible government
that Ministers and not public servants should be criticized in
Parliament. It is the function of Mr Speaker and of the Presi-
dent of the Senate to prevent criticisms, whether by Ministers
or others, which offend against the principle. In relation to
appoinitments, transfers, promotions and disciplinary action,
however,. the Ministers themselves will have no responsibility
and cannot be criticized, while the Public Service Commission
will have no voice in Parliament and will be unable to reply
even to unjust attacks. FExperience in the United Kingdom had
suggested that the experiment of handing over such wide powers
to ‘three bashaws’—a phrasc used of the antonomous Poor Law
Commission of 1834—wauld be somewhat dangerous. In fact,
however, 1o scrious difficultics seem to have arisen in the first
ﬁ\e vears ol Cabinet Government., Possibly the working of the
svslem has been made easicr by the fact that under the Donough-
more Constitution the Gmcmm and not the Ministers had the
last word, while both politicians and public. servants were
accustomed to political abuse of the Dubli‘c service, The fact
that public criticism of officials has' continued may help to
explain why there has been little criticism of the Pubhc Service
C‘ounmbsmn

The ngdl pr ovisions were uucsmnlv altered by the Indepen-
dence Order because the procedure contemplated by the Consti-
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tution Order was that the Governor should act on the recom-
mendation of the Public Service Commission. No such
procedure is possible under the Independence Order; which
gives the Governor-General no funciions save those which he
exercises on advice. Accordingly, the tunctions of the Governor
under the Constitution Order have been divided between the
Governor-General acting on advice, on the one hand, and the
Public Service Commission (or the Judicial Service Commission)
on the other.

Section 57 establishes the fundamental principle, applicable
throughout the Commonwealth, that persons holding office under
the Crown hold such office at Her Majesty’s pleasure. This
provision is elaborated in clause 9 of the Governor-General's
Commission, which authorizes him to dismiss or suspend any
officer or take disciplinary action, subject to the Constitution,
in the Qucen’s name. If public officers are correctly styled
‘limpets’ (as they have sometimes been described in the United
Kingdom), the cxplanation is not that they cannot legally be
dismissed but that in practice it is difficult to exercise the legal
power. Legally they can be dismissed without notice, and
without compensation,

Secondly, there is a. Public Service Commission consisting of
three persons appointed by the Governor-General (i.e. on advice),
one at least of whom shall be a person who has not, at any time
during the period of five years immediately preceding, held any
public office or judicial office. This is in substance what was
recommended in the Ministers’ draft. The Soulbury Commis-
sion, perhaps not realizing that in Ceylon nearly the whole of
the English-educated section of the population has at some time
had the honour of serving under the Government, recommended
that one member only should have held Government office.
This proposal having been incorporated in the Constitution
Order, it became difficult to compose the Commission, and in fact
a chairman had to be imported. The opportunity presented
by the Independence Order was therefore taken to revert to the
principle of the Ministers’ draft.

By section 60 of the Constitution Order (as amended by the
Independence Order) the appointment, transfer, dismissal and
disciplinary control of public officers is vested in the Commis-
sion; but this is subject to the exception that the appointment
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and transfer of the Attorney-General (by section 60) and the
Permanent Secretaries (by section 51) is vested in the Governor-
General acting on the advice of the appropriate Minister. The
distinction drawn in the United Kingdom between ‘Crown
appointments’ (made in effect by the Prime Minister) and
‘departmental appointments’ (made in effect by Permanent
Secretaries) is thus drawn in Ceylon also, though in Ceylon the
latter class of appointments is made by the Public Service Com-
mission. The Commission may, however, delegate functions to
public officers by order under section 61 and it has in fact
retained direct control ouly over senior appointments, though
an appeal may be made to the Commission where any person is
dissatisfied. -
Similar provisions apply to the judicial service. The offices of
Chief Justice, Puisne Judge and Commissioner of Mssize are
‘Crown appointments’ made by the Governor-General on advice,
but as in England the Chief Justice and the Puisne Judges hold
office during good behaviour (not at pleasure) and are not remov-
able except by the Governor-Gencral on an address from the
Senate and the House of Representatives. Moreover their
salaries are charged on the Consolidated Fund and may not be
diminished during their terms of office. They are thus given as
independent a status as constitutional provisions make possible.
For other appointments there is a Judicial Service Commission
consisting of the Chief Justice, a Judge of the Supreme Court,
and one other person who shall be, or shall have been, a Judge
of the Supreme Court. The Commission is charged with the
appointment, transfer, dismissal and disciplinary control of
judicial officers. The Commission may, however, by order dele-
gate to its secretary the power to authorize all transfers, other
than transfers involving increase of salary, or to make acting
appointments in such cases and subject to such limitation as
may be specified in the order,
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DEFENCE AND EXTERNAL AFFAIRS

Drrexce  and external affairs are branches of executive
government which are vested in the Queen by section 45 of the
Constitution. The section empowers the Governor-General to
exercise these powers, though in fact there is nothing in the
Letters Patent authorizing him to exercise the prerogative powers
of declaring war, making peace, sending ambassadors, or entering
into treaties. It may therefore be assumed that, as in the other
Drominions, these remain vested in the Queen, though in accord-
ance with section 4 of the Constitution the powers are cxercised
by the Queen on the advice of the Ceylon Government. By
section 46(4) of the Constitution the Prime Minister is in charge
of defence and external affairs and thercfore the advice, whether
given to the Queen or to the Governor-General, will be given
by him, though since many of the questions involved will be
important they will generally require Cabinet decisions.

The Commonwealth of Nations is primarily an organization
for sequring consultation and, to such extent as may be desired,
co-operation in defence and external affairs. This is not a
matter of law but of constitutional practice to which Ceylon has
decided to conform by signing on 11 November 1947 the Defence
and External Relations Agreements, which took effect on
4 February 1948 at the same moment as the other constitutional
documents. These are ordinary ‘agrcements between Govern-
ments” of the type familiar in international relations. In fact,
every independent country has a network of such agreements
covering all kinds of subjects from defence to the delivery of
telegrams; and were it not so international relations would be
even more chaotic than they are. Like most such agreements,
they contain ne provision for termination or denunciation.
They cannot, consistently with international law or morality, be
denounced by cither side, They are, however, subject to the
doctrine of rebus sic stantibus, which means that the mutual
obligations disappear once they become obsolete. The applica-
tion of this doctrine is not easy and generally gives rise to
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controversy; but in this case there cannot be any doubt that
the Agreements are based on Ceylon’s membership of the Com-
monwealth of Nations. This membership is postulated in both
preambles and is thus a condition precedent of the Agrecments.
Since membership of the Commoenwealth implies a power (o
secede from the Commonwealth, it follows that in the event of
secession rebus non sic staniibus applies and the Agreemcnts
lapse. ' .

Though agrecments “Ii‘_hlll the Commonwealth are governed
by international law it is quite inconsistent with the ldeS of
the Commonwealth for any member to insist on its legal rights.
The principle is one of mutual assistance without a nice balanc-
ing of advantages and disadvantages. Thc analogy of a famity
relationship is in this instance a good onc. Law dogs 1egul¢1te
the mutual relations of members of a family, but Tew familics
ever have cause to ascertain their legal rights and duties because
they base their moral obligations on a. dlﬂcmm conception, that

of mutnal assistance. In Ceylon there is no legal obligation on
an elder brother to finance a younger brother who is capable of
maintaining himself, and vet it is the common expericnce that
the moral obligation is Jaccepted, 5o in the Commomwecalth
neither the United Kingdom nor the Dominions pause (o consi:
der the legal situation when a member of the Commonwealth
requires assistance.

The problem, much discussed in Ceylon, of the binding
character of these Agrecments was therefore based on the false
premise that the leg’al situation was impertant. Within the
Commonwealth il obligations appear to one side to be oncrous
or undesirable it is open to that side to ask for modifications.
Indced, the premisc is false even in relation to ordinary external
affairs. Nations generally do their best to live in peace and
friendship and therefore do their best to accommodate each

other. A nation which became noted for its inability to keep
agreements would soon find itself an object of suspnwn but
this does not mean that the network of agreements by which
a nation is bound must forcver remain static., They are con-
stantly being amended to mcet changing conditions.

The obligations on the United Kingdom under the Defence
Agreement are as follows:

1. To give to Ceylon such military assistance for the security
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of ‘its territory, for defence against aggression ‘and for the
protection of essential communications’ as. it may be in the
mutual interest of the two Gu\crnments to proudc Though
the United Kingdom is empowered to base naval and air forces
and maintain such land forces as may he required for these
purposcs and as may be mutually agreed, it is under no obliga-
tion to do so, unless of course it can be shown by Ceylon that
the opligation to defend Ceylon cannot he carried out without
such bases and forces.

2. To furnish Ceylon with such military assistance as may
from time to time be required towards the training and dexelop—
ment of Cevlonese armed forces.

»3. To cstablish such administrative machinery as may be
agreed o be desirable for the purpose of co-operation in regard
to defence matters, and to co-ordinate and determine the defence
requirements of both Governments,

The obligations on Ceylon by the same Agreement are as
follows: ;

1. To give to the United Kingdom such military assistance
for the sccurity of its territory, for defence against external
aggression and for the protection of essential communications as
it may be in the mutual interest of the two Governments to
provide. «'The assistance rendered has thus to be in the interest
of Ceylon and in any case the military assistance which Ceylon
can give to the United Kingdom is infinitesimal in present
conditions, :

2. To grant to the Government of the United Kingdom all
the necessary facilitics for the objects mentioned in {1) as may
be mutually agreed. These facilities will include the use of
naval and air bases and ports and military establishments and
the use of telecommunication facilities, and the right of service
Courts and authoritics to exercise such control and jurisdiction
over members of the said forces as they exercise at present,

3. Io establish such adrnmlstrqlnc machinery as may he
agreed to be desirable for the purpose of co-operation in regard
to defence matters, and to co-ordinate and determine the defence
requirements of both Governments.

It will be seen that the obligations are not exactly mutual
because, though muiual assistance is provided for, Ceylon's
contributions will be mainly passive, the provision of bases and
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facilities, while those of the United Kingdom will be mainly
active, the provision of forces. On the other hand, the extent
of the obligations is a matter for mutual agreement from time
to time, and no military assistance will be provided on either
side unless it is in the interest of both that it should be. What
the Agreement sets out to do is to state the practice which applies
between the United Kingdom and the older Dominions, the
difference being that whereas now the older Dominions provide
the bases at their own expense (e.g. Halifax and Esquimalt in
Canada and Simonstown in South Africa), in Ceylon the United
Kingdom will provide them at the expense of the United King-
dom taxpayers, thereby, incidentally, giving Ceylon a large and
valuable ‘invisible export’.

There is nothing in the agreement to compel Ceylon to declare
war when the United Kingdom is at war. Under section 4 of
the Constitution such a declaration of war must be made by
the Queen on the advice of the Ceylon Government, and the
decision to declare war will no doubt depend in large measure
on the desirability or otherwise of inviting the United Kingdom
to furnish military assistance for the defence of Ceylon under
the Defence Agreement. At the same time, it must be remem-
bered that though a State can declare neutrality its decision to
remain mneutral really depends on the belligerents. The
Scandinavian countries and the Nectherlands declared their
neutrality in 1939 but they were nevertheless invaded by German
forces in 1940. Eire declared neurrality but remained neutral
only because the presence of United Kingdom forces in Northern
Ireland, Wales and south-west England made invasion by the
Germans in 1940 inopportune. Here again the legal situation
is less important than the naked facts,

The External Affairs Agreement is designed to bring Ceylon
into the system of consultation which prevails in the remainder
of the Commonwealth. The basis of this system is the commu-
nication of information. The United Kingdom keeps the
Dominions fully informed on all aspects of her foreign policy.
Copies of all important documents are circulated as a matter of
routine through the Office of Commonwealth Relations. Tt
would be inconsistent with Commonwealth status for the United
Kingdom to accept active obligations on behalf of a Dominion,
but a decision by the United Kingdom may affect indirectly a
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Dominion or indeed any other country. For instance, an agree-
ment with Argentina may affect Australian trade, an agreement
with Indonesia may affect Ceylon, an agreement about sterling
may affect the whole sterling group. The effect of the system
of communication within the Commonwealth is that the Domi-
nions are informed while policy is in its formative stage, so that
they can make suitable representations before a formal decision
is taken. The information supplied is in fact that which is
supplied to the Cabinet of the United Kingdom. The Domi-
nions, like the Cabinet, know what is going on in the Foreign
Office. They arc brought in before the Foreign Secretary asks
for Cabinet approval and, since it is the policy of the United
Kingdom not to injure the Dominions in any way, it would be
the duty of the Secretary for Commonwealth Affairs to bring to
the notice of the Cabinet any objections reccived from the Domi-
nions. Failing representation from the Dominions, however, the
Cabinet and the Forcign Office are entitled to assume that they
have no objections.

The traflic is technically two-way, for the Dominions assume
the same obligation to keep the United Kingdom and each other
informed, and the United Kingdom may similarly make repre-
sentations, Since the volume of external affairs conducted by
the Uhited Kingdom is many times greater than the volume of
all the external aflairs of all the Dominions, the obligations
though mutual are by no means equal. Clause 2 of the External
Affairs Agreement, however, very correctly makes them mutual.

Co-operation is possible in another sphere. The Queen is
represented in all foreign capitals by ambassadors, ministers or
other diplomatic representatives. They arc appointed on the
advice of and paid by the Government of the United Kingdom.
If however the Government of a Dominion finds it convenient to
be represented by the same persons no constitutional difficulty
arises. The British ambassador in Rio de Janeiro ha$ creden-
tials signed by the Quecn and represents the Queen. The Queen
at times acts on behall of the United Kingdom and at other times
on behalf of one or more of the Dominions, and so the British
ambassador can at times act on behalf of the Government of the
United Kingdom and at other times on behalf of one or more
of the Dominions. If on the other hand a Dominion wishes to
be separately represented at Rio de Janeiro this also can be
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arranged. The British ambassador then informs the Brazilian
Government that Her Majesty desires to be represented by an
additional ambassador or minister who will act on behalf of the
Dominion. When the Brazilian Government agrees, the Queen
on the advice of the Dominion Government appoints the person
and issues his credentials. Thus the Dominion can be sepa-
rately represented if it so desires or represented by the United
Kingdom. No Dominion has in fact provided for representa-
tion throughout the world, though Canada has ambassadors in
the United States, France, China, Belgium and Luxembourg,
Brazil, Argentina, Chile, Peru, Mexico, and the USS.R,; and
ministers in the Netherlands, Cuba, Sweden, Norway and Den-
mark, and Switzerland. Clause 4 of the External Relatioas
Agreement extends this arrangement to Ceylon. :

The United Kingdom and most of the Dominions“are membcrs
of the United Nations. Australia, Canada, India, New Zealand,
the Union of South Africa and the United Kingdom were origi-
nal members; Pakistan was subsequently admitted to member-
ship, and Ceylon became qualified for membership in 1948 and
in accordance with Article 5 of the External Affairs Agreement
the United Kingdom gave supvort. In fact, the whole world
except the communist group gave support. In accordance with
the Charter of the United Nations, however, the adverse vote
of one of the permanent members, the Soviet Union, imposed
its ‘veto’ (as on the applications of several other countries)
because certain of its satellites had been unable to secure
admission,
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THE ACT OF 1947

THE CEYLON INDEPENDENCE ACT, 1947
(11 Geo. 6, Ch. 7)

An Act lo make provision for, and in connexion with,

the attainment by Ceylon of fully responsible status

within the Brilish Commonweallh of Nations—(10th

December 1947)
THE phrase ‘fully responsible status within the British Com-
monwealth of Nations’ was used in the announcement made on
18 June 1647 in the House of Commons by the Secretary of
State for the Colonies and in the State Council by the Governor
of Ceylon. In a telegram to Mr D. S. Senanayake the previous
day the Secretary of State cxplained that it meant what was
usually connoted by Dominion Status, but that at Sir Oliver
Goonetilleke’s suggestion ‘Dominion Status’ was not used
because it was not well understood in Ceylon. What the Act
in fact does is to confer on the Ceylon Parliament the powers
possessed” by the legislatures of the older Dominions under the
Statute of Westminster, 1931, and by the legislatures of India
and Pakistan under section 6 of the Indian Independence Act,
1947." Mr D. S. Senanayake had indeed suggested that this
should be done by adding ‘Ceylon’ to section 1 of the Statute
of Westminster. On further examination, however, it was seen
that this step would not be enough, In many Acts of the United
Kingdom Parliament a distinction is drawn between ‘Domi-
nions’ or some other form of expression and other territories of
the Crown. ‘T'o equate Ceylon with the older Dominions it was
necessary to amend those Acts. The Indian Independence Act,
1947, left these amendments to be made by Order in Council,
and power for the same purpose has been included in section 4
of the present Act.

The present Act does not in itself confer Dominion Status

because that is a composite operation requiring changes in the

! In respect of India now repealed by the Constitution of India, Art. sg5.

19
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law of the United Kingdom, the law of Ceylon, and the relations
between Ceylon and the United Kingdom. It has thcrefore
been eftected by:

1. This Act, which alters the law of the United Kingdom and
confers on the Ceylon Parliament those legislative powers which
could not be conferred by Order in Council,

2. The Ceylon Independence Order in Council, 1947, which
removes [rom the Ceylon Constitution all elements of subondina-
tion to the United Kingdom.

8. The Dcfence and External Affairs Agreements which
extend to the relations between the United Kingdom and Ceylon
the practices which apply to the relations between the United
Kingdom and the older Dominions, »

4. The Ceylon (Oifice of Governor-Gencral) Lelters Patcnt
1947, which create the oflice of Governor-General’ and Com-
mander-in-Chief of Ceylon,

5. The administrative decision by which Ceylon was trans-
ferred from the jurisdiction of the Colonial Office to that of the
Office of Commonwealth Relations.

BE it enacted by the King's most Excellent Majesty, by and
with the advice and consent of the Lords Spiritual and Tempo-
ral, and Commons, in this present Parliament assembled, and
by the authority of the same, as follows:- 5

Provision  1.—(1) No Act of the Parliament of the United Kingdom
for the fully passed on or after the appointed day shall extend, or be
responsible ‘jeemed to extend, to Ceylon as part of the law of Ceylon,

‘OF Ceylon unless it is expressly declared in that Act that (“u]on has

requested, and consented to, the enactment thereof.

(2) As from the appointed day His Ma]esu s Government in
the United Kingdom shall have no responsibility for the gov-
ernment of Ceylon,

(3) As from the appointed day the provisions of the First
Schedule to this Act shall have effect with respect to the legisla-
tive powers of Ceylon.

Subsection (1) extends to Ceylon, as from the appointed day
(4 February 1948), the same provision as avpolied to the older
Dominions by scction 4 of the Statute of Westminster., Sub-
scction (8) similarly extends sections 2, 3, 3, and 6 of the Statute.
The Statute contaius no provision corresponding to subsection
(2), because already in 1931 the Government of the United King-
dom had no responsibility for the government of the older
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Dominions. There is, however, a corresponding provision in
section 7 of the Indian Independence Act, 1947.

By reason of section 9 of the Statute of Westminster, 1931,
the ‘request and consent’ of Australia must be given by the
Parliament as well as the Government of the Commonwealth.
When the Statute was re-enacted for the Union of South Africa
by the Status of the Union Act, 1934, it was amended so as to
make the ‘request and consent’ those of the Parliament of the
Union. Section 6 of the Indian Independence Act, 1947, simi-
larly requires the ‘request and consent’ of the legislatures of
India and Pakistan. Ceylon follows the example of Canada,
where the matter is left vague so that in effect the Government
would make the ‘request and consent’.

This limited power of legislation was retained in the Parlia-
ment of the United Kingdom because it was thought that there
were matters, such as those affecting the succession to the throne,
British nationality, elc., on which it would be convenicnt to
have a single legislative authority. Also, Canada and Australia
may occasionally require imperial legislation, for Canada has
no power of constitutional amendment, while in Australia the
Constitution Act cannot in all respects be amended by local
legislation. In relation to Ceylon the power has not been used.
It may be noted that, legally speaking. an amendment of the
Ceylen Constitution could be made by an Act of the Parliament
of the United Kingdom made at the request, and with the con-
sent, of the Government of Ceylon.

2—As from the appointed day Ceylon shall be included Amendment of
in the definition of ‘Dominion’ in paragraph (23) of g“ﬂy and Air
section one hundred and ninety of the Army Act and of =0T Acts
the Air Force Act (which section, in each Act, relates generally
to the interpretation of the Act), and accordingly in the said
paragraph (23), in each Act, for the words *and Newloundland’
there shall be substituted the words ‘Newloundland and
Ceylon’.

The Army Act and the Air Force Act contain codes of rules
for the discipline of the British Army and the Royal Air Force
respectively. Since a distinction is drawn in those Acts between
‘Dominions’ and other dominions of the Crown, it was necessary
to include Ceylon among the ‘Dominions’. The section does
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not apply to the armed forces of Ceylon, which are regulated by
Ceylon legislation.

. Divorce  3,—(1) No court in Ceylon shall, by virtue of the Indian

Jurisdiction and Colonial Divorce Jurisdiction Acts, 1926 and 1940,
have jurisdiction in or in relation to any proceedings for a decree
for the dissolution of a marriage, unless those proceedings were
instituted before the appointed day. but, save as aforesaid and
subject to any provision to the contrary which may hereafter be
made by any Act of the Parliament ol the United Kingdotm or
of Ceylon, all courts in Ceylon shall have the same jurisdiction
under the said Acts as they would have had if this Act had
not been passed,

(2) Any rules made on or alter the appointed day under
subsection (4) of scction one of the Indian and Colonial Divoreg
Jurisdiction Act, 1926, for a court in Ceyvlon shall, instead of
being made by the Sccretary of State with the concyrrence of
the Lord Chancellor, be made by such authority® as may be
determined by the law of Ceylon, and so much of the said sub-
section and ol any rules in force thereunder immediately before
the appointed day as requires the approval of the Lord
Chancellor to the nomination for any purpose of any judges of
any such court shall cease to have effect,

(3) 'The references in subsection (1) of this section to pro-
ceedings for a decree for the dissolution of a marriage include
references to proceedings for such a decree of presumption of
death and dissolution of a marriage as is authorized by séction
cight of the Matrimonial Causes Act, 1937,

The Indian and Colonial Divorece Jurisdiction Acts, 1926 and

1940, gave power to courts in India and the colonies to dissolve

*« marriages according to United Kingdom law where the partics

were domiciled in a part of the United Kingdom. Since Ceylon

has ceased to be a colony the power is withdrawn by this section.

A similar provision is to be found in section 17 of the Indian
Independence Act, 1947.

Consequential — 4——(1) As from the appointed day, the Acts and Regula-
argtcfiggl_fi';l‘s tions referred to in the Second Schedule to this Act shall
M0 e law of have effect subject to the amendments made by that

Ceylon Schedule, and His Majesty may by Order in Council make
such further adaptations in any Act of the Parliament of
the United Kingdom of an earlier session than this Act, or in
any instrument having effect under any such Act, as appear to
him necessary in consequence of section one of this Act:
Provided that this subsection shall not extend to Ceylon as
part of the law thereof.
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(2) Notwithstanding anything in the Interpretation Act, 1889,
the expression ‘colony’ shall not include Ceylon in any Act of
the Parliament of the United Kingdom passed on or after the
appointed day or in any such Act passed before that day, but in
the same session as this Act, to provide for the independence of
Burma as a country not within His Majesty’s dominions.

(3) Any Order in Council made under this section may be
varied or revoked by a subsequent Order in Council and, though
made after the appointed day, may be made so as to have effect
from that day.

(4) Every Order in Council made under this section shall be
laid beforc Parliament forthwith after it is made, and if either
House of Parliament within the period of forty days beginning
with the day on which any such Order is laid before it resolyes
that an Address be presented to His Majesty praying that the
Order be annulled, no further proceedings shall be taken there-
under and His Majesty in Council may revoke the Order, so,
however, that any such resolution or revocation shall be without
prejudice to the validity of anything previously done under the
Order or to the making of a new Order.

In reckoning any such period of forty days as aforesaid, no
account shall be taken of any time during which Parliament is
dissolved or prorogued, or during which both Houses are
adjourned for more than four days.

(5) Notwithstanding anything in subscction (4) of section one
of the Rules Publication Act, 1893, an Order in Council made
under- this section shall not be deemed to be or to contain a
statutory rule to which that section applics.

This scction is purely for the purpose of assimilating Ceylon
with the older Dominions so far as the law of the United King-
dom is concerned. For instance, a certificate of naturalization
granted by the Governor of Ceylon was recognized in the United
Kingdom only if it was approved by a Secretary of State, whereas
a certificate granted by the Governor-General of Australia
required no such approval but was recognized in the United
Kingdom if the law of Australia complied with certain condi-
tions. Ceylon has now been placed in the same position as
Australia, though in fact the nationality law of the United
Kingdom has been changed since the section was enacted. The
section has no application whatever to Ceylon, which may amend
its own law, including its nationality law, as it pleases.

The Indian Independence Act, 1947, did not have a series of
amendments similar to the Second Schedule because in section 18
it provided for the issue of Orders in Council. Power is also

Digitized by Noolaham Foundation.
noolaham.org | aavanaham.org



150 THE CONSTITUTION OF CEYLON

taken in section 4(1) of the present section to issue such Orders
in case any amendments have been overlooked. Such Orders
may not change the law of Ceylon, for that is the concern of the
Ceylon Parliament. There is power in section 8 of the Ceylon
Independence Order in Council, 1947, for the Governor-General
to amend the laws of Cevlon by Proclamation. Thus, United
Kingdom law may be amended by the King in Council and
Ceylon law by the Governor-General. 5

‘The Interpretation Act, 1889, defines ‘colony’, but there is
in United Kingdom law no general definition of ‘Dominion’.
Accordingly subscction (2) takes Cevlon out of the definition of
‘colony’, but specilic legislation (contained in the Second
Schedule) is necessary (o include Ceylon wherever a ‘Dominion’
is referred to. T'he effect is, however, that in the law of the
United Kingdom Ceylon ceases to be a ‘colony’ anal *becomes a
‘Dominion’. There would have been less misrepresentation in
Ceylon it it had been possible for the lawyers so to provide by
express words; but it will be scen from the Second Schedule
that this was not possible and that individual amendments were
Necessary.

The mere inclusion of Cevlon among the Dominions men-
tioned in Section 1 of the Statute of Westminster, 1931, was not
feasible; for there was legislation in the United Kingdon'l both
before and  after 1931 which distinguished ‘colonies’ and
‘Dominions’. Specific legislation, which is contained in the
Sccond Schedule, was necessary (o alter these provisions so that
Ceylon might be transferred from the ‘colonies’ to the
‘Dominions’. It was therefore decided not to bring Ceylon
within the Statute but to re-enact the Statute, and this has been
done by section 1 and the First Schedule.

Short title and 5 —(1) This Act may be cited as the Ceylon Indepen-
commencement dm€e J‘\Ct, 1947.

(2) In this Act the expression ‘the appointed day’ means such
day as His Majesty may by Order in Council appoint.

The short title follows that of the Indian Independence Act,
1947, on which in fact the Ceylon Act was based. The Cevlon
Government “advised’ the title, and there was no difficulty about
it, for Dominion Status is a status of independence. India and
Pakistan were specifically called ‘Dominions’ because it was
necessary to distinguish the new legal entity, the Dominion of
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India, from the old legal entity India, which included Pakistan
and the Indian States. Ceylon can call itself the Dominion
of Cevlon if it so pleases.

‘The appointed day’ was 4 Fcbruary 1948, as fixed by the
Ceylon Independence (Commencement) Order in Council, 1947,
the text of which is given post.

SCHEDULES
FIRST SCHEDULE Section
LEGISLATIVE PoweRs oF CEYLON

1.—({1) The Colonial Laws Validity Act. 186y, shall not apply to any
law made after the appointed day by the Parliament of Ceylon.

{2) No law and no provision of any law made after the appointed day
Ly the Parliament of Ceylon shall be void or inoperative on the ground
that it is repugnant to the law of England, or to the provisions of any
existing or future Act of Parliament of the United Kingdom, or to any order,
rule or regulacion made under any such Act, and the powers of the Parlia-
ment of Ceylon shall include the power to repeal or amend any such Act,
order, rule or regulation in so far as the same is part of the law of Ceylon,

2. The Parliament of Ceylon shall have [ull power to make laws having
extra-territorial operation.

3. Without prejudice to the generality of the foregoing provisions of
this Schedule, sections seven hundred and thirty-five and seven ﬂundl‘ed and
thirty-six of the Merchant Shipping Act, 18¢4, shall be construed as though
reference therein to the legislature of a British possession did not include
reference to the Parliament of Geylon.

4. Without prejudice to the generality of the forepoing provisions of
this Schedule, section four of the Colonial Courts of Admiralty Act, 18qo
(which requires certain laws to be reserved for the signification of His
Majesty’s pleasure or to contain a suspending clause), and so much of
section seven of that Act as requires the approval of 11is Majesty in Council
to any rules of Court for regulating the practice and procedure of a Colonial
Court of Admiralty, shall cease to have effect in Ceylon.

L. This paragraph repeats verbatim section 2 of the Statute
of Westminster, 1931, save that it took effect on 4 February 1948,
The Act took effect at midnight on 3/4 Fchruary. It then
became an ‘ existing ” Act and so can be amended by the Parlia-
ment of Ceylon. Eire and the Union of South Africa have in
fact amended the Statute of Westminster under section 2 thereof,
which contained the phrase ‘existing or future Act of
Parliament’,

2. This paragraph repeats verbatim section § of the Statute
of Westminster, 1931, Before 4 February 1948 the Cevlon
Parliament could enact extra-territorial legislation only if it was
necessary for the ‘peace, order or good government’ of Ceylon.
An Act of Parliament cannot now be questioned on the ground
that it deals with acts or persons outside Ceylon.
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3. This paragraph is probably not strictly necessary, since it
should be covered by paragraph 1. 'The provision has been
inserted ‘for avoidance ol doubts’ because a similar provision is
contained in section 5 of the Statute of Westminster, 1931,

4. This paragraph similarly re-enacts section 6 of the Statute
and for the same reason,

Section 4 SECOND SCHEDULE

L]

AMENDMENTS NOT ATFECTING Law oF CFEYLON
British Nationality

1. The following enactinents {which provide for certificates of paturaliza-
tion granted and other things done under the law of onc part of His
Majesty’s dominions to be recognized elsewhere), namnely—

(2) section eight of the British Nationality and Status of Aliens Ace,

1914 ; and
(b) paragraph (c} of section eight of the British Nationality, and Status
of Aliens Act, 1943 ; 3 .

shall apply in relation to Ceylon as they apply in relation to the Dominions
specified in the First Schedule to the said Act of 1914,

Financial

2. As respects goods imported after such date as His Majesty may by
Oxder in Council appoint section four of the Import Duties Act, 1932,
and scction two of the Isle of Man (Customs) Act, 1932 (which relate to
imperial preference other than colonial preference), shall apply to Ceylon.

3. ln section nincteen of the Finance Act, 192y (which, as extended by
section twenty-six ol the Finance Act, 1985, provides for exemption from
income tax and land tax of the High Commissioner and other officials of
self-governing dominions), the expression ‘sclf-governing domittion® shall
include Ceylon, :

4. In the Colonial Stock Act, 1934 (which extends the stocks which may
be treated as trustee securities), the expression ' Dominion * shall include
Ceylon,

Fisiting Forces
k. The [ollowing provisions of the Visiting Forces (British Common-
wealth) Act, 1933, namely—
(a) section thrce (which deals with deserters) ;
(&) section four (which deals with attachment and mutual powers of
command) ;
(c) the definition of * visiting force” for the purposes of that Act
generally which is contained in section eight thercof ;
shall apply in relation to forces raised in Ceylon as they apply in relation to
forces raised in the Dominions within the meaning of the Statute of West-
minster, 1931.

Ships and Aircraft

6.—(1) In the definition of ‘ Dominion ship or aircraft® contained in
subsection (2) of section three of the Emergency Powers (Defence) Act, 1939,
and in that contained in Regulation one hundred of the Defence (General)

Regulations, 1939, the expression ‘a Dominion’ shall include Ceylon,
(2) Paragraph (2) of Regulation filty-four of the Delence (Gceneral)
Regulations, 1939 (which confers power by notice to requisition from certain
British subjects and companies space or accommodation in ships and
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aircraft), shall not authorize service of a notice on a British subject resident
in Ceylon or a corporation incorporated under the law of Ceylon,

7. The Ships and Aircralt (Transfer Restriction) Act, 1989, shall not
apply to any ship by reason only of its being registered in, or licensed
under the law of, Ceylon ; and the penal provisions of that Act shall not
apply to persons in Ceylon (but without prejudice to the operation with
respect to any ship to which that Act does apply of the provisions thereof
relating to the forfeiture of ships).

8. In the Whaling Industry (Regulation) Act, 1934, the cxpression
" British ship to which this Act ‘applies ' shall not include a British ship
registered in Ceylon.
-

Matrimonial Causes

9. Section four of the Matrimonial Gauses (War Marriages) Act, 1944
(which provides for the general recognition in British conrts of decrees and
orders made by virtue of that Act or of any law passed in a part of His
Majesty's dominions outside the United Kingdom and declared by an
Order in Council to correspond to that Act), shall, in relation to the making
ofany further Order in Council as respects a law of Ceylon, apply subject
to the same provision for securing reciprocity as is made by proviso "(ii)
to subscction (i) thereof in the case of Dominions within the meaning of
the Statute of Westminster, 19g1.

Copyright
to. It the Parliament of Ceylon repeals or amends the Copyright Act,
1911, as it forms part of the law of Ceylon, then—

{a) except by virtuc of sub-paragraph (b) of this paragraph, that Act
shall no longer apply in relation to Ceylon as a part of His Majesty’s
dominions to which the Act extends, so, however, that this provision
shall not prejudicially affect any legal rights existing at the time
of the repeal or amendment ; i

(b) Ceylon shall be included in the expression * self-governing dominjon ’
*for the purposes of subsection (z) of section twenty-five and sub-
section (3) of section twenty-six of that Act (which relate to reci-
procity with self-governing dominions having their own copyright
law), and the said subscction () shall have effect in relation to
Geylon as if that Act, so far as it remains part of the law of Ceylon,
had been passed by the Parliament thercot.

Paragraph 1 has been repealed by the Parliament of the United
Kingdom in the British Nationality Act, 1948, since the British
Nationality and Status of Aliens Acts, 1914 to 1943, have been
repecaled. A citizen of Ceylon is a British subject or Common-
wealth citizen in the law of the United Kingdom by virtue of
section 1 of the British Nationality Act, 1948. Neither the
Second Schedule nor the provisions just mentioned apply to the
law of Ceylon. A citizen of Ceylon is a British subject in Ceylon
by virtue of section 1 of the British Nationality and Status of
Aliens Act, 1914, which has not yet been repealed in so far as
it is part of the law of Cevlon.
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THE CEYLON INDEPENDENCE (COMMENCEMENT)
ORDER IN COUNCIL, 1947

At the Court at Buckingham Palace, the 19th day of
December, 1947

Present :
Tue Kincg's Most Excerient Majesty 1v Counal.,

WHEREAS by the Ceylon Independence Act, 1947, provision
is made for the attainment by Ceylon of fully responsible status
within the British Commonwealth of Nations:

AND WHEREAS in the said Act the expression ‘the
appointed day’ means such day as His Majesty may by Order
in Council appoint:

_ AND WHEREAS it is expedient to appoint, by this Order,
the appointed day for the purposes of the said Act:

NOW, THEREFQORLE, His Majesty, in excrcise of the powers
conferred on Him by the Ceylon Independence Act, 1947, and
of all other powers cnabling Iim in that behalf, is pleased, by
and with the advice of Iis Privy Council, to order, and it is
hereby ordered as follows: —

Short title 3. This Order may be cited as the Ceylon Independence

(Commencement) Order in Council, 1947.

Appointed Day ~ 2, The appointed day for the purposes of the Ceylon

-

Independence Act shall be the fourth day of February, 1948.

The ‘appointed day’ for the Ceylon Independence Act, 1947,
was also the date of operation of the Ceylon Independence Order
in Council, 1947: see section 1{(4) of that Order. It was, too,
the date on which the Agreements took eflect: sce clause 5 of
the Defence Agreement, clause 7 of the External Aflairs Agree-
ment and clause 6 of the Public Officers Agreement,
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THE CEYLON INDEPENDENCE ORDER
IN COUNCIL, 1947
At the Court at Buckingham Palace, the 19th day of
December, 1947

Present :
*  T'me Kinc's Most EXcELLENT MajEsTY 1N CoUuNnciL.

WHERZAS by the Ceylon (Comtltutmn) Order in Council,
1946 (hercinalter called ‘the Principal Ord er’) as amended by
the Ceylon (Constitution) (Amendment) Order in Council, 1947,
the Cevlon (Constitution) (Amendment No. 2) Order in Council,
1947, and the Cevlon (Constitution) (Amendment No. 3) Order
in Council, 1947 (hereinafter together called ‘the Amending
Orders') provision is made for the Government of Ceylon and
for the establishment of a Parliament in and [or Ceylon:

AND WHEREAS by the Ceylon Independence Act, 1947,
provision is made for the attainment by Ceylon of fully
responsibde status within the British Commonwealth of Nations:

AND WHEREAS it is expedient for the same purpose that
the Principal Order and the Amending Orders should be
amended in the manner hereinalter appearing:

NOW, THEREFORE, it is hereby ordered by His Majesty.
by and with the advice of Ilis Privy Council, as follows: —

1.—(1) This Order may be cited as the Ceylon Indepen- Short title and
dence Order in Council, 1947. EpHIEienaceniE

(2) ‘The Principal Order, the Amending Orders and this Order
may be cited together as the Ceylon (Constitution and
Independenre) Orders in Council, 1946 and 1947.

(3) This Order shall be construed as one with the Principal
Order.

(4) This Order shall come into operation on the day appointed
by His Majesty by Order in Council as the appointed day for
the purposes of the Ceylon Independence Act, 1947

The phrase ‘construed as one’ means that the Orders must
be regarded as a single instrument which may be properly
described as ‘the Constitution’, though the Ceylon Independence
Act, 1947, was necessary to remove the limitations on indepen-
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dence which would have been implicit in that Constitution if
the Orders in Council had stood alone, This was the defect
implicit in the so-called ‘Sri Lanka Bill’ which was refused the
royal assent but would not have conferred independence or
Dominion Status even if it had rcceived that assent. In fact,
it probably could not have been read as conferring the powers
conferred by the present Orders in Council, '
The date of operation was 4 February 1948: sce Ceylon
Independence (Commencement) Order in Council, 1947.

The Governor-  2,(1) (Incorporated in the Principal Order)

General

(2) Every reference in the Principal Order to the
Governor shall be read and construed as a reference to the
Governor-General,

(dccordingly, the expression ‘Governor-General’ has been
substituted for ‘Governor’ in the Principal Ovder as printed
on succeeding pages)

Power of Parlia-  3.__(Incorporated in the Principal Order)
ment to amend

Order in
Council

Cessation of 4 _The power of His Majesty, His Heirs and Successors,

Power of His
Majesty in

with the advice of His or Their Privy Council—

Council to  (#) to make laws having effect in the Island for the
legislate for purposes specilied in subsection (1) of section §0 of

Ceylon the Principal Order ; and
(b) to revoke, add to, suspend or amend the Principal
Order or the Amending Orders, or any part of those
Orders,
shall cease to exist.

When the Queen confers a Constitution on a territory and
fails to reserve a power of legislation or constitutional amend-
ment to herself she loses that power: Campbell v. Hull, Cowp.
204. The only instruments relating to Ceylon which she may
now cxecute are:

Letters Patent constituting the Office of Governor-General ;
The Commission appointing the Governor-General ;
The Instructions to the Governor-General,

In accordance with section 4 of the Ceylon (Constitution)
Order in Council, 1946, these must be issued on the advice of
the Ceylon Government. The Letters Patent and the Instruc-
tions now in operation arc printed post. The Commission is
personal to the Governor-General or the Officer administering
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the Government. References in the documents to ‘His Majesty’
must now be read as references to ‘Her Majesty’: see section 2
of the Interpretation Ordinance (cap. 2) which is applied by
section 3(4) of the Constitution.

It is not at all clear whether *His Majesty’ is to be defined by
(a) the law of the United Kingdom or () the law of Ceylon.
For the present the question is academic, becausc the two systems
of law are in this respect the same. IF, however, the law of
Ceylon applies, the succession to the Throne may be altered by
the Parliament of Ceylon by a simple majority. If the law of
the United Kingdom applies, a constitutional amendment is
needed and would requirc a two-thirds majority under section
29{4) of the Constitution.

The present law is contained in the Act of Scttlement, 1701,
which vests the Grown in the Electress Sophia of Hanover and
the heirs of her body, being Protestants, as amended by His
Majesty’s Declaration of Abdication Act, 1936, which removes
the Duke of Windsor and his issue from the line of succession.
‘These provisions apply hecausc () English constitutional law
applied through the cession of Ceylon in 1802 and 1815, and
(0) Ceylon having become one of the dominions of the Crown
the Al of 1936 applied to it. The Acts can, of course, be
amended by the Parliament of Ceylon under section 29 of the
Constitution and the Ceylon Independence Act, 1947, but, as
mentioned above, it is not quite clear whether section 29(4)
applies. On the whole, if Cceylon wishes to alter the line of
succession, it would be wise to do it by constitutional amend-
ment, which would require a two-thirds majority in the House
of Representatives,

The Queen’s style and titles were determined by the Proclama-
tion under the Royal and Parliamenta_ry Titles Act, 1927, It
was decided by the Prime Ministers of the Commonwealth in
December 1952 that there should be separate styles in the several
parts of the Commonwealth. The necessary legislation was
passed as the Royal Titles Act, No. 22 of 1953,

5—No Bill passed by both Chambers of the Legislature Cessation of
of the Island, or by the House of Representatives alone, in rescrvation of
accordance with the provisions of the Principal Order shall B/
be reserved for the signification of His Majesty's pleasure ; and
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the provisions in that behalf contained in sections 36 and 37
of the Principal Order shall accordingly cease to have effect.
The power of reservation, though in opcration in most of the
Dominions, has been abolished in Ceylon. A Bill may be given
assent or refused assent by the Governor-General: see Ceylon
(Constitation) Order in Council, 1946, section 36.

Conscquential ~ 6.—The provisions of the Prln(:lp'll Order and of the
and minor Amending Orders specified in Column 1 of the Scliedule

revocations and
amendments

to this Order are hereby revoked to the extent, or amended
in the manner, specified in Column 2 of that Schedule.

The revocations and amendments have been incorporated in
the text of the Order as printed post.

Saving % —Nothing in this Order shall be Lonstrucd as affect-

Provisions ing-—

(L]

(¢) the continuance, subject to the modifications made by this
Order, of the Parliament’ of Ceylon as constituted imme-
diately before the commencement of this Order;

(b) Save as expressly provided by this Order, the tenure of
office of any Minister, Parliamentary Sccrctary, Senator,
or Member of the House of Representatives, or of any
person appointed to any oflice under the provisions of
the Principal Order ; or

(¢) the validity or continuced operation of any Proclaraation,
Order, Regulation or other Instrument made under the
Principal Order before the commencement of this Order,
without prejudice however to any power to amend, revoke
or replace any such Instrument.

The Parliament of Ceylon was prorogued at the end of
January 1948 and a second session was opened with a formal
ceremony by HL.R.H., the Duke of Gloucester, who held a special
Commission from the King and thus had power to act on the
King's behalt under section 7 of the Ceylon (Constitution) Order
in Council, 1946.

Modification  8.__—The Governor-General mav, before the expiry of a
of existing peripd of six months from the commencement of this Order,

ks by Proclamation published in the Government Gazefle,

make such provision as he is satislicd is nccessary or expedient,
in consequence of the pmw%lom of this order, for modifying,

adding to or adapting any written law which refers in w nalevel‘
terms lo the Governor or to any public officer or authority, or
otherwise for bringing any written law into accord with the
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provisions of this Order and of the Principal Order as amended
by this Order, or for giving effect to those provisions,

The Governor-General acted on ‘advice’ in accordance with
section 4 of the Ceylon (Constitution) Order in Council, 1946,

THE CEYLON (CONSTITUTION) ORDER
IN COUNCIL, 1946

At the*Court at Buckingham Palace, the 15th day of May, 1946
Preseni :
TrHE Kinc's Most ExceLrent Majesty v Councin

WHEREAS by the Orders in Council set out in the First
Schedule to this Order provision is made for the constitution
ol a State Conncil for the Island of Ceylon: '

AND WIIEREAS in the years 1944 and 1945 a Commission
was appointed by His Majesty’s Government under the chair-
manship of the Right Honourable Herwald, Baron Soulbury,
O.B.E., M.C., to visit the Island of Ceylon in order to examine
and discuss proposals for constitutional reform, and the said
Commission duly visited the Island and made a report to His
Majesty's Government:

AND WHEREAS a Statement of Policy on Constitutional
Reform, in Ceylon was presented to Parliament by His Majesty’s
Governiment in the month of October, 1945:

AND WHEREAS paragraph 10 of the said Statement of Policy
contained the following decision:

‘His Majesty's Government are in sympathy with the desire
of the people of Ceylon to advance towards Dominion status and
they are anxious to co-operate with them to that end. With this
in mind, His Majesty’s Government have reached the conclusion
that a Constitution on the general lines proposed by the Soulbury
Commission (which also conforms in broad outline, save as
regards the Second Chamber, with the Constitutional scheme
put forward by the Ceylon Ministers themselves) will provide a
workable basis for constitutional progress in Cevlon.

‘Experience of the working of Parliamentary institutions in
the British Commonwealth has shown that advance to Dominion
Status has been effected by modification of existing constitutions
and by the establishment of conventions which have grown up
in actval practice.

‘Legislation such as the Statute of Westminster has been the
recognition of constitutional advances already achieved rather
than the instrument by which they were secured. It is therefore
the hope of His Majesty’s Government that the new Constitution
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will be accepted by the people of Ceylon with a determination
so to work it that in a comparatively short space of time such
Dominion Status will be evolved. The actual length of time
occupied by this evolutionary process must depend upon the
experience gained under the new constitution by the people of
Ceylon’: :

AND WHEREAS, having regard to the matters aforesaid, it
is expedient to revoke the said Orders in Council and to make
other provision in lieu thereof:

NOW, THEREFORE, it is hereby ordered by His Majesty,
by and with the advice of His Privy Council, as follows: —

This preamble is now matter of history, since the policy of
His Majesty’s Government stated in October 1945 was changed
in June 1947. Since a preamble is not part ol an enactment,
however, it has not been revoked.

The paragraph quoted was inscrted because *Mr D. 8.
Senanayake wanted some reference to Dominion Status or
independence and it was not possible to agree on a form of
words. It was therefore decided to insert the whole of paragraph
10 of the White Paper.

PART 1

PRELIMINARY

Short title ~ 1.—(1) This Order may be cited as the Ceylon (Constitu-

and tion) Order in Council, 1946.

(2) Nothing in this Order shall extend to the Maldive
Islands.

Subsection (1) is identical (except for the change of date) with
the first sentence of section 1 of the Ministers’ dralt, while
subsection (2) is identical with section 2 of that draft,

The Order in Council derives its legal validity [rom the royal
prerogative, 'The Maritime Provinces were ceded to the Crown
by the Treaty of Amicns, 1802, and the Kandyan Provinces by
the Kandyan Convention, 1815. The King thus obtained powcr
to legislate for thce whole Island. He retained that power
because in each successive Constitution he reserved to himself
power to enact laws, the last such reservation (except in relation

_to minor constitutional amendments) being in Article 98 of the

Ceylon (State Councily Order in Councik, 1931. A similar power

® was reserved in section 30(4) of the present Order, but it has
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been abolished by section 4 of the Ceylon Independence Order
in Councdil, 197. Amendments to this Constitution must
therefore he made by legislation of the Ceylon Parliament in
accordance with section 29(4).

The Maldive Islands are not part of Ceylon. Indeed they
are not British territory at all but an independent State under
the suzerainty of the Crown. For cenvenience the Governor
actedsfor the King and received. the annual Maldivian tribute,
but the Governor-General does not act in this capacity because
he is not a representative of the Government of the United
Kingdom, which is responsible for the exercise of the King's
functions as suzerain, The functions have been taken over by
the High Commissioner for the United Kingdom in Ceyvlon.

A repuhlican Constitution for the Maldive Islands was pro-
claimed+in Male, alter a plebiscite, on 1 January 1953, when His
Excellency Amir Amin Didi, Prime Minister, became President
of the Republic. A new agreement between the Maldive Islands
and the United Kingdom was signed the same day by His
JExcellency the President and His Excellency Sir Cecil Syers,
K.CM.G., CV.0Q.,, representing the Queen and the Goveriment
of the United Kingdom.

The® dgcuments refer to ‘dependencies’ of Ceyvlon, but it is
not known where such dependencies are. The islands off the
coasts are parts of the mainland Provinces and therefore of th(,
Island’.

2.—(1) This order shall be published in the Governmeni Dates of
Gazeiﬁg. operation

(2) Parts I, IV and IX of this Order shall come into (17-5-46)
opcration on the date on which this Order is published in the
Government Gazette. .

(3) Part IIT ol this Order shall come into operation on (5-7-47)
such date as the Governor may appoint by Proclamation,
being a date not earlier than nine months from the date on
which this Order is published in the Government Gazette.

(4) Parts 11, V, VI and VII of this Order shall come into  (1-9-47)
()I)Cl"dtl()l‘l on such date or dates as the Governor may
appoint by Proclamation, being a date or dates not later than
the date on which the names of Members clected to the first
House of Representatives are first pubhshcd in the Government
Gazette.

11
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(14-10-47) (5} Part VIII of this Order shall come into operation on
the date of the first meeting of the House of Representa-
tives.

Subsection (1) is taken from the Ministers’ Draft, section 1.
The Ministers’ draft had a much simpler scheme for bringing
the Constitution into operation. It had two dates, the “date
of operation” when the Constitution was published in the
Gazette and the ‘date of appointment’ when the Constitution
came into full operation. The several provisions indicated on
which date they were to take effect. The dralting scheme was
altered, however, so as to put the transitional provisions
at the end, where they could be ignored once the Constitution
was in full operation. In order to effect this, it was necessary to
speaf\ a series of dates for the coming into opemuon ol the
various parts.

The scheme may be summarized as follows, Part IV, which
deals with the delimitation of electoral districts, and Part IX,
which deals with the transitional stage, together with the general
provisions of Part I, came into operation as soon as the Order
was published. So alse did the Ceylon (Electoral Registers)
Order in Council, 1946. Accordingly, the Delimitation Com-
mission could be appointed immediately and could proceed with
the task of determining the new constituencics. When that had
been done, the Legal Secretary had the electoral registers
prepared under the old Order in Council as amended by the
new one,

The next stage was the holding of clections to the House of
Representatives, Accordingly, Part ITI, dealing with the legis-
lature, was brought into operation by Proclamation. Nine
months at'least had to be allowed for the preliminary work,
That is, the Proclamation could not be issued before 17 February
1947. Part IIT also contains all the provisions relating to the
Senate, so that as soon as the House of Representatives was
constituted the Senate also could be constituted. It was then
possible to bring the rest of the Constitution into operation.

It was originally intended to bring Part VIII into operation
on 1 October 1947 but, since it seemed likely that the elections
would take longer than had been anticipated, the Order was
amended to bring Part VIIT into operation at the first meetmg
of the House of Representatives,
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3—(1) In this Order, unless the_ context (_)therwise ~ Interpretation
requires— adjourn’ with its grammatical variations and
cognate expressions means terminate a sitting of the Senate or
the House of Representatives, as the case may be;

‘British subject’ means any person who is a British subject
according to the law for the time being of the United Kingdom,
any person who has been naturalized under any enactment of
any of His Majesty’s dominions, and any person who is a citizen
or subject of any of the Indian States as defined for the purposes
of the Government of India Act, 1935;

‘dissolve’ with its grammatical variations and cognate
expressions means terminate the continuance of a Parliament;

‘elector’ means a person entitled to vote at an election of
a Member;

‘the existing Orders in Council’ means the Orders in Council
sct out in the First Schedule to this Order; !

‘general clection’ means the first general election of Members
after the date on which this Part of this Order comcs into
operation or a general election of Members after a dissolution;

‘Governor-General’ means the Governor-General and Com-
mander-in-Chief of the Island and includes the Officer for the
time being Administering the Government and, to the extent
to which a Deputy for the Governor-General is authorized to
act, that Deputy;

‘Island’ means the Island of Ceylon and the dependencies
thercal ;

‘judicial office’ means any paid judicial office;

‘Legislative Council’ means the Legislative Council which was
constituted by the Ceylon (Legislative Council) Order in Council,
1925

‘Member’ or ‘Member of Parliament’ means a Member of
the House of Representatives;

‘Parliament’ means the Parliament of the Island;

‘President” means the President, for the time being, of the
Senate and includes the Deputy President or other Senator who
may for the time heing be acting as President;

‘Proclamation’ means a Proclamation by the Governor-
General published in the Government Gazette;

‘prorogue’ with its grammatical variations and cognate
expressions means bring a session of Parliament to an end;

“public office’ means any office the holder of which is a public
officer ;

‘public officer’ means any person who holds a paid office,
other than a judicial office, as a servant of the Crown in respect
of the Government of the Tsland, but does not include—

(@) the Governor-General or any member of the Governor-

General’s office or of his personal staff,
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(b) the President, the Speaker or an officer of the Senate or
the House of Representatives,

(¢) the Clerk to the Senate, the Clerk to the House of Repre-
sentatives or a member of the staff of the Clerk to the
Senate or the Clerk to the House of Representatives,

(d) a Minister or Parliamentary Secretary, or a person who,
having held office as a Minister under the existing Orders
in Council immediately prior (o the date on which Part
IIT of this Order comes into operation, continues to hold
office as a Minister at any time during the period *com-
mencing on that date and ending on the date on which
Ministers or other authorities assume charge of such
functions as may be assigned to them under this Order,

(¢) a Senator or a Member of Parliament by reason only of
the fact that he reccives any remuneration or allowance
as a Senator or Member,

(f) a member of the Judicial Service Commission, Y

(g) a member of the Public Service Commission;

(&) the Auditor-General,

() a member of the Ceylon Defence Foree or of the Ceylon
Naval Volunteer Foree or of any other naval, military,
or air force that may be raised under the provisions of
any Act of Parliament, by reason only of his membersh ip
of any such force,

() a Crown Advocate other than a Crown Counsel,

(k) a Crown Proctor; 1

‘Secretary of State’ means one of His Majesty’s Principal
Secretaries of State;

‘Senator’ means a person who is for the time being a Member
of the Senate;

“Session” means the meetings of Parliament commencing when
Parliament first meets alter being constituted under this Order,
or after its prorogation or dissolution at any time, and termi-
nating when Parliament is prorogued or is dissolved without
having been prorogued ;

“Sitting” means a period during which the Senate or the House
of Representatives, as the case may be, is sitting continuously
without adjournment, and includes any period during which
the Senate or the House of Representatives is in Committee;

“Speaker’ means the Speaker for the time being of the IHouse
of Representatives and includes the Deputy Speaker or other
Member who may for the time being be acting as Speaker;

‘State Council” means the State Council constituted by the
Ceylon (State Council) Order in Council, 1951;

‘United Kingdom’' mecans the United Kingdom of Great
Britain and Northern Ireland.
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(2) Any reference in this Order to an Order in Council shall
be construed as a reference to that Order as amended by any
subsequent Order.

(5) Any reference to the holder of a particular judicial or
public officc shall be deemed to include a reference to a person
acting in that office,

(4) In the interpretation of this Order, the provisions of the
Interpretation Ordinance other than the definition of ‘the
Government’ shall, subject to the express provisions of this
Order, and notwithstanding any provision to the contrary in
that Ordinance, apply as it applies for the interpretation of an
Ordinance of the State Council, or of an Act of Parliament.

Most of these definitions are taken from the Ministers’ draflt,
section 4, though in some cases with drafting amendments.

It may be convenient at this point to explain the words relat-
ing to situigs of the two Chambers. They are not normally
included in Constitutions but were included in the Ministers’
draft, and hence in this Constitution, because the State Council,
which had executive as well as legislative functions, followed
an entirely different procedure. Tirst, it should be noted that
‘Parliament’ is olten used colloquially to describe a permanent
institution. Legally and historically, however, it is not so.
There is a new Parliament every time the Governor-General
summons. a new Parliament, A Parliament is brought into
existence by a Proclamation under scction 15(1), which summons
a Parliament. 'That Parliament continues in existence until it
is dissolved by Proclamation under section 15(1). The word
‘dissolve’ is therefore defined by the present section as meaning
terminate the continuance of a Parliament. But a Parliament
may be in cxistence without actually meeting—there have been
periods in British history when Parliament did not sit for years,
though this is not possible in Ceylon because by section 15(2)
Parliament must be summoned to meet once at least in every
year. Parliament, then, is summoned to meet under scction
15(1) and then holds a ‘session’, which is defined in the present
section. The session continues until the Parliament is dissolved
or prorogued. Prorogue is defined in this section to mean bring
a session to an end. The effect of a prorogation is to bring all
the business to an end in both Chambers, so that anything which
has not been completed has to he started anew in the new scssion
unless the Chamber concerned has specially resolved to carry it
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over. This arrangement, which is in operation in the Parlia-
ment of the United Kingdom, was not in operation in the State
Council because it was an executive body which had only one
session during the lifetime of the Council. It has been extended
to the Ceylon Parliament because it is extremely useful to have
the order paper completely cleared once a year. Normally a
session begins in July and ends at the beginning of the hot
weather late in March or early in April. But though Parlia-
ment will be in session between summons and prorogation or
dissolution, the Chambers will not always be sitting, Either
Chamber may adjourn as it pleases, or in accordance with
Standing Orders, and ‘adjourn’ is defined to mean terminate
the sitting of the Chamber concerned, while ‘sitting’ is definéd
as 2 period during which the Chamber concerned Is sitting con-
tinuously without adjournment, including any period during
which the Chamber is in committee,

The definition of ‘British subject’ was included because, when
the Constitution was enacted in 1947, there were no citizens of
Ceylon. It was not feasible to define ‘Cevlonese” shortly, nor
was it desired to deprive ‘Europeans’ and Indians of representa-
tion in the Ceylon Parliament. The definition was a little com-
phcared because there were two classes of ‘British subjects®, those
who were British subjects according to the law of the United
Kingdom, and those who had been naturalized in a Dominion
(e.g. Australia) without becoming British subjects according to
the law of the United Kingdom. Also, many of the so-called
‘Indians’ in Ceylon were not British subjects because they were
born in States, such as Travancore arld Mysore.

Since the Constitution was enacted, however, the law of the

United Kingdom has been altered by the British Nationality Act,
1948. It recognizes, in effect, that each country of the Common-
wealth, including the United Kingdom, may have its own
nationality law but that, so far as the law of the United Kingdom
is concerned, a person who is a citizen of the United Kingdom
and Colonies or a citizen of Canada, Australia, New Zealand,
the Union of South Africa, Newfoundland, India, Pakistan,
Southern Rhodesia or Ceylon, shall be a British subject or Com-
monwealth citizen, Certain addition and qualifications have to
be made applying, for instance, to citizens of Eire (Ireland) and
to ‘persons who remain British subjects without being citizens of
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any of the above countries. Since the Ceylon Constitution refers
specifically to “the law of the United Kingdom for the time
being’, the British Nationality Act, 1948, determines who are
‘British subjects’ for the purposes of the Constitution. The
reference to the Indian States is now unnccessary so far as India
is concerned, though it may still apply to those States which
have joined Pakistan, for the citizens of states annexed to India
are mow Indian citizens under the Constitution of India and
therefore British subjects under the law of the United Kingdom.

It is imunaterial whether or not an Indian citizen is a British
subject according to the law of India, for it is the law of the
United Kingdom which determines the question,

An attempt was made by the Constitution Amendment Bill
of 1950 to remove this delinition and to substitute other provi-
sions under which only citizens of Ceylon, and citizens of Com-
monwealth countries which allowed citizens of Ceylon to be
elected to their legislatures, would have been entitled to sit in
Parliament.  This would have qualified, for instance, United
Kingdom citizens and Australian nationals but not Indian citi-
zens. ‘T'he Bill did not secure the majority required by the
proviso to section 29(4) of the Constitution.

The parallel bill to amend the Ceylon (Parliamentary Elec-
tions) Order in Council, 1946, required only a simple majority
and was passed as the Ceylon (Parliamentary Elections) Act,
No. 48 of 1949. Since it limits the franchise to citizens of Ceylon
it follows from section 12 of the present Constitution that British
subjects who are not citizens of Ceylon cannot be elected or
nominated to either House.

The definition of ‘Governor-General® replaces section 383 of
the Ministers’ draft. The appointment of a Governor-General
was not provided for by the Constitution Order of 1946,
apparently because it was thought more consonant with Ceylon’s
semi-subordinate status so to provide by Letters Patent. In the
new scction 4 inserted by the Ceylon Independence Order in
Council, 1947, however, the scheme of the Ministers” draft was
restored and in fact part of section 33 of the Ministers’ draft
was incorporated verbatim. It was however decided not to insert
in the Constitution provisions for the appointment of an Officer
administering the Government or a Deputy. He is brought in
by the present section but the actual appointment is covered by
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Articles 7 and 8 of the Letters Patent, Failing a specific appoint-
ment the Chief justice will administer the Government, as the
Soulbury Commission recommended (para. 347).

The definition of ‘public officer’ is not free from difficulties.
It may be noted first that it excludes a judicial officer, which
means any person holding a paid judicial office. Secondly,
excludes all persons who are not servants of the Crown. There
is a great deal of English case law on this point, and some of
the difficulties might have been avoided if the apparcntly less
exact phrase ‘paid office under the Crown' in section 4 of the
Ministers’ draft had been used. The person must be a servant
of the Crown in respect of the Government of the Island, thus
excluding persons who are servants of the Crown in respect Of
some other Government, such as that of the United Kingdom.,
Ewmplovees of the University, teachers in assisted Schools, and
employces of local authorities and other autonomous bodies,
whether or net financed in whole or in part out of moneys
provided by Parliament, would not be servants of the Crown. It
is generally held (though the matter is not free from doubt)
that a member or servant of a body appointed by Commission
from the Crown is not a servant of the Crown.

The following notes on the classes excluded from the deﬁ,nmon
may be helpful: —

(a) The Governor-General includes his Deputy and the Officer
Administering the Government: see the definition of ‘Governor-
General’. The Secretary to the Governor-General, the Private
Secretary, and the clerical and domestic staff at Queen’s House
are within the sub-paragraph.

(b) There is no specific provision for the pavment of these
officers, except (in the case of officers of the Housc of Represen-
tatives) as a transitional measure under section 75. Such provi-
sion may, however, be made by law. The Ministers' drafr,
section 32(3), made specific provision.

(¢) These officers are provided for by section 28. There is
no specific provision for the payment of salaries, but such salaries
may be provided by law.

(d) There is no specific provision for the payment of salaries,
but salaries may be provided by law. Specific provision was
made in section 49 of the Ministers’ draft. It seems clear that
a Minister under the Donoughimore Constitution was included,
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but owing to a doubt an amendment was made to make it clear,

(f) The solary of an appointed member of the Judicial Service
Commission is provided for by scction 53(6). He may not, how-
ever, be a Senator or a Member of Parliament,

(g) The salary of a member of the Public Service Commission
is provided for by section 58(7). He may not, however, be a
Senator or a Member of Parliament.

(hy The salary of the Auditor-General is provided for by
section 70(2).

PART II
Tiue GovirRNOR-GENERAL

4—(1) The Governor-General shall be clppmnt(,d by His Appointment
Md}esLy, and shall have and may exercise in the Island and Functions
of Governor-
during His Majesty's pleasure, but subject to the provisions geper.
of this Order, such powers, authorities and functions of
His Majesty as Iis Majesty may be pleased to assign to him.
(2) All powers, authoritics and functions vested in His Majesty
or the Governor-General shall, subject to the provisions of this
Order and of any other law for the time being in force, be
exercised as [ar as may be in accordance with the constitutional
conventions .appluable to the exercise of similar powers, autho-
rities sind functions in the United Kingdom by His Majesty:
Providéd that no act or omission on thf‘ part of the Governor-
General shall be called in quutmn in any court of law or other-
wise on the ground that the foresoing provisions of this
sub-section have not been complied with.

.

This section is printed as provided by section 2 of the Ceylon
Independence Order in Council, 1947, which replaced the section
as enacted in the Constitution Order. Following the classilica-
tion adopted by scction 36 of the Ministers’ draft and indeed
using the very language of subsections (2) and (8) thercof, the
Constitution as originally enacted divided the Governor’s
functions into threc groups, (¢) those excrcised on advice accord-
ing to British constitutional conventions, (b) those exercised on
recommendation, implying a power to refer back once, and ()
those excrcised at discretion. There were sixteen powers in
category (b) and thirteen in category (). Owing to the peculiar
phrasing of the appropriate paragraph (para. 346) of the Soul-
bury Report there was a fourth category not mentioned in the
scetion at all.
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The section as now drafted has only one category, since the
Governor-General has become a ‘constitutional monarch’, the
representative of the Queen acting always on the advice of
Ministers,

Subsection (1) was not in the Order of 1946 but is almost the
same as section 35 of the Ministers’ draft which in turn was
adapted from the Constitution ol the Commonwealth of
Australia. For some reason which is not casy to understand,
the draftsmen of the 1946 Order insisted on dropping this
section and leaving the appointment of Governor to be regu-
lated by the Letters Patent. Since this involved no diminution
of self-government, Mr D. S. Senanayake did not press the point:
but since it was incongruous to have a Governor-General coi-
stantly referred to in the Constitution but not appointed under
it, the provision of the Ministers’ draft was restored in 1947,

The office of Governor-General is however still constituted
by the Letters Patent and he is appointed by Commission. The
functions of the Queen under subsection (1) come within sub-
section (2), and so the Governor-General is appointed on the
advice of the Prime Minister of Ceylon, in consultation with
the Cabinet if need be.

Subsection (2) is based on section 36(1) of the Ministers’ draft,
though the proviso comes from section 41(6) of that draft.
The former provision was a residuary provision applying to all
functions which were not directed by section 36(1) and (2) of
the draft’ to be exercised on recommendation or at diserction.
There is however one change of great significance. Both the
Ministers’ draft and the old section 4 referred only to the
functions of the Governor-General. The new scction applies to
the functions of the Queen also. This change is due to three
devclopments under the 1947 Constitution: —

1. Under section 7 as amended the Queen is a part of the
legislature and need mnot be (though usually she will be)
represented by the Governor-General: e.g., at the State Opcening
of Parliament on 10 February 1948 the King was represented by
his brother, the Duke of Gloucester.

2. Under section 45, as now enacted, executive power remains
vested in the Queen and may be, but need not be, exercised by
the Governor-General, If the Queen visited Cevlon she could
do formal acts in person.
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8. Certain functions including the making of treaties, the
appointment of ambassadors and other diplomatic and consular
agents, the issue of exequaturs to consuls, and the declaration
of war, are not delegated to the Governor-General.

It follows that to give complete self-government not only the
Governor-General but also the Queen must act on ‘advice’. The
Quecen in relation to Ceylon acts on the advice of the Ceylon
Government, just as the Queen in relation to Canada acts on the
advice of the Canadian Government. What is peculiar to
Ceylon is only that the Constitution specilically provides for the
application of the constitutional conventions of the United King-
dom. The older Dominions (except Eire) moved from colonial
td Dominion status by a slow process of evolution and so their
status is founded on convention. Cevlon’s status had to be
established by'law. It would have been entirely satisfactory to
a constitutional lawver to have established the formal law (as in
Australia) and to leave the conventions to be implied. This
would have been misunderstood by some sections of opinion and
misrepresented by others, Accordingly, it was politically essen-
tial to provide for full self-government by written law. Much
the same problem has avisen in South Africa where, even after
the Statute of Westminster, some sections of opinion had repre-
sented Ddminion Status to be one of subordination to the United
Kingdom or, to use the phrase commonly used in this connexion,
‘British imperialism’. Accordingly, South African legislation of
1934 had put the conventions into law. It was decided by the
Ceylon Ministers to follow this example, and so the United King-
dom conventions were formally incorporated as law in section
36(1) of the Ministers” dralt, in section 4 of the Order of 1946,
and now in section 4 of the amended Order. The last of them
extended the principle to the functions of the Queen.

A function to be exercised on advice is not formal and auto-
matic. The Queen or the Governor-General must be persuaded,
and on occasions the Queen or the Governor-General may do the
persuading. It is indeed the practice in the United Kingdom' to
consult the Queen informally so that she may make her views
known without rejecting or suspending action on formal advice:
In the long run she must either accept advice or find a new
Government, but her views ought to carry weight and may
modify the ‘advice’ she receives. The Queen may be (like George
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VI) a most experienced student of politics who has been at the
centre of affairs for a generation. Queen Victoria once told
Mr Gladstone what the Duke of Wellington had told her about
advice tendered to William IV nearly a hundred vears hefore,
The Governor-General is likely to be either an experienced
politician or administrator from abroad or an ‘elder statesman’
from Ceylon. In either case he will be remote [rom the contro-
versies of current politics and may be able to take a largereview
than his Ministers, whose vision is apt to be bounded by the
next general election. For instance, it may help the party in
power if certain Cabinet documents are published; but this may
be to create a precedent which is in the long run contrary to the
public interest. The Governor-General may realize the problein
wore easily than a politically harassed Prime Minister.
g
Salarics of 5. —(1) The Governor-General shall receive a salary ol

(S ey, F ‘
Officer Adminis- _ (2) During any period in which the Office of Governor-
tering the General is vacant, or the Governor-General is absent from
Government the Island, or is from any cause prevented from, or incap-
able of, acting in the duties of his Office, the Officer Administer-
ing the Government shall receive a salary calculated at the rate
of £6,000 a year and shall not be entitled to receive during that

period any salary in respect of any other office.

(3) The salary of the Governor-General or of the Officer
Administering the Government shall be charged on the Conso-
lidated Fund and shall not be altered during his continuance
in office.

(4) In the assessment of any income tax which may be payable
under any written law, no account shall be taken of the salaries
provided by this Section for the Governor-General and for the
Officer Administering the Government or of the annual value of
any official residence occupied by either of them as such.

Subsection (1) and the provision in subsection (3) that the
Governor-General’s salary shall be charged on the Consolidated
Fund are taken from section 85 of the Ministers’ dralt. The
rest of the section is new.

In spite of the definition of ‘Governor-General® in section 2(1),
it is clear that in subsection (1) ‘Governor-General’ does not
include the Officer Administering the Government, The latter
is covered by subsection (2), and therefore, in the words of
section 3, the context otherwise requires. It would seem also,
though this is not clear, that ‘Governor-General’® would not
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include a Deputy Governor-General for whom no salary is pro-
vided in the Constitution.

The Soulbury Commission recommended that the Officer
Administering the Government should be the Chief Justice
(paragraph 347) unless some other appointment is made by
Dormant Commission. The Letters Patent provide accordingly
in Article 7,

Sinee subsection (3) contains the first reference to charging on
the Consolidated Fund, it may be convenient to explain what is
meant. ‘The Consolidated Fund is provided by section 66 and
may be called the general fund of the Island out of which all
normal cxpenditure is met. There are, however, two methods
of’ authorizing such expenditure. Somes services, called ‘Gon-
solidated Lund Services’, are provided by permanent legislation,
including this Constitution. In so far as they are provided by
01‘dinar‘y_legislation, they can be altered by ordinary legislation,
but a Bill for that purpose must be passed, for they do not
appcear in the Annual Estimates, except for purposes of reference.
In so far as they are provided by the Constitution, they can be
altered only in the manner provided by the Constitution. In
this particular case it is specifically provided that the salaries
shall He £8,000 and £6,000 respectively, and not ‘until Parlia-
ment otherwise provides’. Accordingly, the salaries can be
altered only by constitutional amendment. The phrase ‘shall
not be altered during his continuance in office’ would on iis
face suggest that not cven a constitutional amendment could
alter the salary during his continuance of his office. This is,
however, not so, for a constitutional amendment could remove
this phrase also: cf. Trethowan v. Attorney-General for New
South Wales, [1952] A.C. 526 and McCawley v. The King, [1920]
A.C. 691. Any Bill amending the Constitution in this respect,
however, would require a two-thirds majority of the House of
Representatives, under section 29(4).

Subsection (4) is based on a recommendation by the Soulbury
Commission, paragraph 348. ;

6.—The salaries of anv member of the Governor Jalaries of
General’s office and of his personal stafl shall be determined g:;igl"‘;mﬂ
by Parliament and shall be charged on the Consolidated i
Fund. :
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This section is new, the question not having heen dealt with
cither by the Ministers’ draft or by the Soulbury Commission.
Tts effect is that the salaries will be provided by permanent
legislation; but such legislation can, of course, be altered in the
usual manner. '

PART IIT
THE LEGISLATURE »
General
Parliament  » _There shall be a Parliament of the Island which shall
consist of ITis Majesty, and two Chambers to be known
respectively as the Senate and the House of Representatives. s

This section is based on section b(l) of the Ministers” draft,
which did not however refer to the Senate. It is in the form
recommended by the Soulbury Commission in paragraph 321(vii).
The words ‘represented by the Governor' inserted in the 1946
Order have been revoked by the 1947 Order. This addition was
necessary because the Constitution did not contain a provision
similar to section 33 ol the Ministers’ dralt or the present
section 4(1). The Ministers preferred to make the Constitution
as much like that of a Dominion as possible, and therefore
followed the scheme provided by the Constitution of the Com-
monwcalth of Auwstralia, where section I creates a Parliament
consisting of the Queen, a Senate, and a House of Representa-
tives. A similar form ol words is used in the South Alrica Act,
1909, section 19. The change of language was quite immaterial,
since the Queen would in any event be represented by the
Governor unless the Queen herself were in Ceylon. The section
as drafted, however, bore a somewhat ‘colonial’ air, and when
the Constitution was amended it was decided to revoke the
phrase ‘represented by the Governor’ and revert to the language
of the Senanayake draft of October 1945.

It will be noted that a Parliament consists of the Queen, the
Senate, and the House of Representatives. These three parts
come into action only in formal matters, including the making
of an Act of Parliament, which is passed by both Chambers (or
in certain circumstances by the House of Representatives alone)
and assented to by or on behalf of the Queen. There is nothing
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to prevent the threc parts from mecting on other formal occa-
sions. For instance, it was decided to follow the practice of
the United Kingdom and the Dominions by opening the session
by means of a King’s Speech drafted by the Cabinet and read
by the Governor-General. There is a great deal to be said for
this procedure. The Queen’s Speech cnables the Government
to give a general indication of the programme which it proposes
to put before the two Chambers during the session. The debate
on the Speech takes the form of a motion thanking the Queen
for her Gracious Speech and can cover any subject whatsoever.
In other words, it gives both Chambers an opportunity to
criticize the general policy of the Government, It is a well
recognized convention that a defeat on the Queen’s Speech causes
the resignation of the Government or a dissolution of the House
of Represeniatives, for the motion for a Loyal Address is a
motion of confidence in the Government, and if the motion is
defeated or amended the vote is a vote of no-confidence.

It has already been pointed out in Chapter VI of Part I of this
book that Parliament is not a permanent body, in spite of the
fact that it has to mcet every year. The Parliament which met
in 1947 was the first Parliament of the Island of Ceylon and
disappeared when it was dissolved in April 1952: the second
Parliamert met in June 1952 and will disappear in or belore
1957: and so on for as long as the Constitution remains in
operation.

8.—(1) The Senate shall consist of thirty Senators of The Senie
whom [fieen (hereinalter referred to as ‘elected Senators’)
shall be elected by the House of Representatives and fftcen
(hercinalter referred to as ‘appointed Senators’) shall be
appointed by the Governor-General. ;

(2) The Senate shall be a permanent body and the term of
office of a Senator shall not be affected, and the seat of a Senator
shall not become vacant, by reason ol a dissolution of Parliament.

(3) One third of the Senators shall rctire every second year.

(4) Subject to the provisions of section 73 of this Order, the
term of office of a Senator shall be six years from the date of
his election or appeintment:

Provided that—

(a) a person who is elected or appointed a Senator to fill a
casual vacancy shall be deemed to be elected or
appointed to serve only for the remainder of his pre-
decessor’s term of office; ;
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(b) a person who is elected or appointed to fill a vacancy
caused by the termination of a Senator’s period of office
by effluxion of time shall, for the purposcs of this section,
be deemed to have been elected or appointed on such
termination,

(b) A separate election shall be held for the filling of each
casual vacancy among the elected Senators.

(6) A retiring Senator shall, if otherwise qualified, be eligible
for re-election or re-appointment from time to time,

(7) In the section, the expression ‘casual vacancy’ imeans
a vacancy occurring otherwise than by the termination of
a Senator's period of office by effluxion of time.

This section is based on the recommendations in paragraph
310 of the Soulbury Report but the Governor’s discretion has
been removed by the Independence Order of 1947,

The manner of electing Senators is prescribed by.section 9,
but the details are prescribed by Regulations made by the
Governor-General undcer section 72 and capable of modification
by ordinary legislation.

The manner of appointing Senators is prescribed by section 10.

The language of subsection (2) is rather odd, since it is
impossible to have a permanent Senate in a Parliament which is
dissolved at intervals. Parliament may be dissolved by the
Governor-General under section 15, and the Proclamaticn dis-
solving Parliament must summon a new Parliament. In the
interval, therefore, there is no Parliament and therefore no
Senate.  What is clearly intended, though the language is inapt,
is that the former Senate shall reassemble when the new Parlia-
ment has been summoned and shall continue as il it were a per-
manent body. The clected and appointed Senators retain
their seats, provided that they remain qualified; but this is
specifically provided by the subsection. The President and other
officers of the Semate retain their offices, but this is implicit
in section 16. It may perhaps be argued that the business of the
Senate will continue without interruption, but in fact business
is regulated by the session and not by the duration of Parliament,
and it is therefore submitted that all Senate business is termi-
nated by prorogation or dissolution as in the House of Repre-
sentatives, In other words, the phrase ‘the Senate shall be a
permanent body’ is merely an cxpression of the rules which
occur in the rest of the subsection and in section 16 and has no
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purpose except to indicate that the composition of the Senate
is not affected by a dissolution of Parliament.

‘The purpose of subsection (3) is carried out by subsection (4)
and section 73. Under section 73 the first Senators were clected
and appointed for periods of two, four and six years, in such a
manner that onc-third of the Scnate retired in 1949, one-third
in 1951 and oncthird in 1953. Under subsection (4), if there
are casual vacancics, the persons clected or appointed to fill
those vacancies sit for the remainder of the period of office of
the persons whom they replace. After the first election all
Senators were elected or appointed (except in the case of a
casual vacancy) for six years. Accordingly, one-third of the
Senate has been re-elected or re-appointed cvery other vear since
1949, i.e. 'n cvery odd year. The balance is always maintained
as between elected and appointed Scnators. That is, one-third
of the clected Senators and one-third of the appointed Senators
retire every other year. In this way the Senate, though an
allegedly. permanent body, continues to renew its youth, if any.

A casual vacancy occurs for the purpose of subscction (4)
whenever the scat of a Senator becomes vacant under section 23
otherwise than by the termination of his term of office.

The purpose of subsection (5) is to avoid any complication
over terms of office. Tn 1951 it was necessary to elect five
Senators to replace those whose terms of office had expired.
"The persons so elected will sit in the Senate for six years. At
the same time, however, it may be necessary to fill a casual
vacancy due to the death or voluntary retircment of a Senator
who had been clected in 1947 for six vears, The person clected
to replace him would hold the seat for four years only. If all
six newly-clected Senators were elected at the same clection, it
would be impossible to determine which of them was to sit for
four years. Accordingly the present subsection prescribes that
there shall be a separate election for each casual vacancy.

9—(1) After the first election under section 17 of this Election of
Order of the Speaker, the Deputy Speaker and Chairman of Senators
Comunittees and the Deputy Chairman of Committces, the House
of Representatives shall, before proceeding to any other business,
elect hfteen Senators; and thereafter, as soon as may be alter
the occurrence of a vacancy among the elected Senators, the

12
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House of Representatives shall elect a person to fill such
vacancy,

(2) The election of Senators shall, whenever such election is
contested, be according to the principle of proportional repre-
sentation, each voter having one transferable vote.

{3) As soon as may be after the election of a Senator, the
Clerk to the House of Representatives shall communicate to the
Governor-General and to the Clerk to the Senate the name of
the person elected.

This section derives from paragraph 310 of the Soulbury
Report.

The qualilications for Senators are set out in section 12 and
the disqualifications in section 13. The first Regulations
prescribing the method of election were made by the Governer
under section 72 but may be subsequently amended by Act of
Parliament. s &®

Each voter has only one vote, which is transferable so long
as it is ineffective. Thus, if a casual vacancy is to be filled,
each voter may indicate not merely his first choice (usually called
his first preference), but the order of his preference among the
other candidates. If there are 100 voters and any candidate
secures 51 preferences at any stage, he is obviously elected. At
the first count only the first preferences are counted. Jb no
candidate has b1 or more of the first preferences, then ¢he ballot
papers of the candidate with the lowest number of first prefer-
ences are redistributed according to the second prelcrences. If
still no candidate has more than 50 preferences, the ballot papers
of the candidate who now has the lowest number of prelerences
are distributed among the other candidates still in the running,
in accordance with the next preference shown on cach paper.
And so on until some candidate gets 51 of the votes.

If there were two persons to be elected, the number of prefer-
ences required for clection would be 4. Here, however, a
complication ariscs: for at the first or somce later count some
candidate may have more than 342 In that case, the first step
will be to distribute his surplus (i.e. the number of preferences
in excess of 31). Only when the surplus has been distributed
will it be necessary to knock out the candidate with the lowest
number of preferences and redistribute his hallot papers.

Actually, there will never be an election of two Senators,
because there must be a separatc clection to fill each casual
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vacancy in accordance with section 8(5). The number to be
elected was 15 on the first clection, b at all subsequent elec-
tions, and 1 at each election to fill casual vacancics. Assuming
that 101 Members vote, the number of preferences required for
election is 7 when there are 15 to be elected, 17 when there
arc 5 to be elected, and 51 when there is only 1 to be elected.
It will therefore be secn that a minority stood a far better
chance at the first election than at any subsequent election, and
a much better chance at a subsequent election than at an election
to fill a casual vacancy.

This is, however, a simplified version, for (as is explained in
Chapter X) in order to distribute a surplus equitably each
fiwst preference counts 100 points and what is wanted at an
election of b Senators by 101 members is not 17 first preferences
but 1684 poinis.

The name of the Senator elected has to be sent to the
Governor-General under subsection (3) because he may (and in
the casc of an ordinary election will) have to appoint Senators
under section 10. It will be seen [rom section 10(1) that an
appointment of Senators is intended to follow an election of
Senators and not vice versa. No doubt the Prime Minister will
consider the composition of the Scnate before he advises the
filling of vacancies by appointment, and the sections have been
carclully drafted so as to enable him to do so.

10.—(l) As soon as may be aflter the first election of Appointment
Scnators under section 9 of this Order, the Governor- o Senarors
General shall appoint [ifteen Senators, and thereafter, whenever
there is a vacancy among the appointed Senators, the Governor-
General shall appoint a person to fill the vacancy:

Provided that, if there is at the same time a vacancy among
the elected Senators, the Governor-General may defer filling the
vacancy among the appointed Senators until the vacancy among
the elected Scnators has been filled., :

(2) Whenever a person is appointed a Senator under this
section, the Governor-General shall cause to be sent to the Clerk
to the Senate a certificate signed by the Governor-General setting
out the name of the person appointed and the date of appoint-
ment. Such certificate shall be conclusive for all purposes and
shall not be questioned in any court of law.

(3) In the exercise of his functions under this section
the Governor-General shall endeavour to appoint persons who
he is satisfied have rendered distinguished public service or are
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persons of eminence in professional, commercial, industrial or
agricultural life, including education, law, medicine, science,
engineering and banking.

Subsections (1) and (2) are consequential upon the acceptance
of the recommendations of the Soulbury Report and were taken
from the Senanayake draft of October 1945, Subsection (3) is
based upon paragraph 310(iii) of the Soulbury Report but has
been amended to this form by the Independence Order. .

According to the Sculbury Report, the function of appointing
Senators was Lo be vested in the Governor-General to be exercised
in his discretion, and the consequential provision operated at
the first appointment of Senators in 1947. The Independence
Order of 1947, however, amended subsection (8) in order that
the function should be exercised on advice in agcogdance with
section 4. Accordingly the Prime Minister now advises
appointments.

Subsection (1) is designed to ensure that all elected seats are
filled before the appointed seats so that appointments can be
made, subject to subsection (3), in such a manner as to achieve
a balance of interests.

The purpose of subsection (2) is simply to have a formal
record of appointments, s

The Tlouse of  11.—(1) Subject to the provisions of section 74 of this

REPrCS‘;“m' Order, the House of Representatives shall consist of the

Y% Members elected by the electors of the several electoral

districts constituted in accordance with the provisions of

this Order, and the Members, if any, app(n*lted by the
Governor- (;euerﬂ under subsection (2) of this scction.

(2) Where after any general clection the Governor-General is
satisfied that any important interest in the Island is not repre-
sented or is 111¢1dc,quatd) represented, he may appoint any
personis not cxceeding six in number, to be Members of the
House of Repreaentdmea

(3) When the seat of a Member appointed under this section
falls vacant the Governor-General may appoint a person to fill
the vacancy.

(4) (Revoked).

(5) Unless parliament is sooner dissolved, every ITouse of
Representatives shall continue for f[ive years from the date
appointed for its first mecting and no longer, and the expiry
of the said period of five years shall npcratc as a dissolution
of Parliament.
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Subsection (1) is based upon section 16(1) of the Ministers’
draft. Subsections (2), (8) and (1) as originally enacted were
taken almost verbatim from section 17 of the Ministers’ draft,
which was approved by paragraphs 514 and 315 of the Soulbury
Report. These provisions vested the function in the Governor
to be exercised in his discretion; but subsection (2) was redrafted
and subsection (4) revoked by the Independence Order in order
that the function he vested in the Governor-General to be
excrcised on advice in accordance with section 4.

Subsection (b) is based on section 26(2) of the Ministers’ draft
as modified by paragraph 320 of the Soulbury Report. Its odd
form of drafting is due to the provision of section 8(2) that the
Senate shall be a ‘permanent body’. Since the expiry of the
House of Representatives operates as a dissolution of Parliament,
it follows that the Senate expires also, though when Parliament
Is again summoned the Senate will have the same composition
and officers as before the dissolution of Parliament.

The composition of the first and second ITouse of Representa-
tives was determined by section 74, and the House of Represen-
tatives will be so composed until after the next census, when it
will be the duty of the Governor-General under section 40(1) to
establish another Delimitation Commission which will redistri-
bute the electoral districts in accordance with the remainder of
that section. The Soulbury Commission recommended in para-
graph 277, however, that a Sclect Committee of the legislature
(presumably of the House. of Representatives) should be
appointed before the next census in order to examine and
report upon the working of the scheme of representation.

It is clear from paragraph 315 of its Report that the Soulbury
Commission considered that the power of nomination was in-
tended primarily to secure representation for the Burghers and
the Europeans. In paragraph 316, however, it is mentioned that
if the scheme of representation in section 74 and Part IV does
not produce adequate representation for the Muslims ‘it will be
necessary to resort to nomination as at present’. The language
of subsection (2) of the present section is quite general and leaves
the Prime Minister the discretion of advising the appointment of
Members whenever ‘any important interest in the Island’ is
not represented or is inadequatcly represented. The power of
appointment need not be limited to Burghers and Europeans,
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therefore, nor even to Muslims also. It could, for instance, be
used to appoint an Indian, a Ceylon Tamil or a Kandyan
Sinhalese, An Indian Tamil was nominated in 1952, Nor,
indeed, is the power necessarily to be exercised on communal
lincs, An ‘interest’ may be a caste or a class or an industry,
though the fact that occupations are to be represented in the
Senate may dispose the Prime Minister not to appoint on the
ground of occupation. .

Parliament may, of course, be dissolved under secticn 15 before
the expiry of the five years provided by subsection (b). A
similar provision operates in the United Kingdom under the
Septennial Act, 1715, as amended by the Parliament Act, 1911,
but Parliament is never allowed to expire by lapse of time, sinée
the Government in power invariably dissolves Parliament at a
time suitable to its own party prospects. If "Parliament is
dissolved under this provision, it would be the duty of the
Governor-General to summon a new Parliament under section
15.  See, however, section 15(5), which provides for summoning
the old Parliament in the event of an emergency. It would
seem (though the point is not free from doubt) that this power
could be exercised notwithstanding the use of the phrase ‘and
no longer’ in' the present subsection. .

Qualification for  12.—Subject to the provisions of this Order, 4 person who

Membership of jq qualified to be an elector shall be qualified to be elected
Senate or llouse . o 5 :
of Representa. ©OF appointed to either Chamber.

tives !
 This section reproduces, except for a drafting amendment,
section 18 of the Ministers’ draft.

“The provisions of this Order’ arve the provisions relating to
disqualification in section 13 and also the provisions relating to
electoral districts in Parts IV and IX.

The qualifications of electors were sct out not in this Order
but in the Ceylon (Parliamentary Elections) Order in Council,
1946. This Order was first amended by the Ceylore (Parliamen-
tary Elections) Act, No. 19 of 1948, which related only to appeals
from election tribunals. The Act was held by the Supreme
Court in Thambiayah v. Kulasingham' to be void in part,
because it was repugnant to section 13(3)(h) of the Constitution,

1 {1049) 50 N.L.R. z5.
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It was held, however, that the Elections Order could be amended
by simple majority. Subsequently the Ceylon (Parliamentary
Elections) Act, No. 48 of 1949, substituted a new franchise, based
wholly on Ceylon citizenship and residence. A parallel Bill so
to amend the Counstitution as to enable a British subject to be
elected or appointed to Parliament, cven though not a citizen
of Ceylon, provided that the country to which he belonged
allowed Ceylon citizens to be clected or appointed to its
legislature, was unable to secure a two-thirds majority and was
withdrawn.

The tranchise prescribed bv the Elections Order was the same
as that prescribed by the Ceylon (State Council Flections) Order
il Council, 1931, A person was cntitled to be registered as
an elector if he had one of the [ollowing qualifications;

(i) it he was domiciled in the Island, though for this
purpose a domicile of choice could not be obtained by
less than five years’ residence; '

(ii) if he could read and write English, Sinhalese or Tamil
and held one of the income and property qualifications
set out in section 6 of the Elections Order;

(i) if he had taken out a certificate of permanent settle-
ment under the Ceylon (State Council Flections) Order
in Council, 1981, or section 7 of the Elections Order.

Under scction 4 of the Elections Order, however, there were
certain disqualifications which may be summarized as Inl]cms
A person was disqualified il he

(@) was not a British subject;

(b) was less than 21 years of age on the Ist of June in the
appropriale vear;

(¢) had not resided in the electoral district for a continuous
period of G months before the 1st of June;

(dy was serving a sentence of imprisonment for an offence
punishable with imprisonment for a term exceeding
12 months, or was under sentence of death, or was sery-
ing a term of imprisonment in lieu of execution of any
such sentence;

(e) was found or declared to be of unsound mind;

{f) was disqualiiicd' for an clcction offence;

The Ceylon (Parliamentary Elections) Act, No. 48 of 1949,
abolished the three qualifications mentioned above, 'but, con-
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verted the first of the disqualifications from ‘is not a British
subject” to ‘is not a citizen of Ceylon’. It follows that the
franchise is now based on residence and Ceylon citizenship and
that the ‘Europeans’ and ‘Indians’, who found a place in the
first Parliament as British subjects, could not find a place in
the second unless they were citizens of Ceylon by birth or
became citizens by registration,

It will be noted that section 12 of the Constitution qualifies
a person to sit in Parliament if he is qualified to be an elector.
It does not require that his name shall be on the register of
electors. The distinction was drawn deliberately because—

(i) the administrative arrangements for registering clectors
are not always efficient, with the result that the names
of qualificd persons are sometimes omitied;

(ii) persons claiming under sections 6 and ¥ of “the Flec-
tions Order had to prove that they were qualified and
sometimes they neglected to do so. It was not desired
to prevent them from being elected or appointed to sit
in Parliament.

Since section 12 of the Constitution requires a person to be
qualified to be registered as an elector, it follows that a person
who is disqualified for registration as an elector is also disquali-
fied from being elected or appointed to Parliamens Conse-
quently, section 13 of the Constitution must be read with section
4 of the Elections Order, and there are certain inconsistencies
in the two. Thus—

(i) a person under 21 cannot be elected or appointed
because he is not qualified to be an elector;

(i) a person cannot be clected or appointed unless he has
resided for a continuous period of six months in the
eighteen months immediately before thé 1st of June
in some constituency unless he was absent on duty;

(iii) a person who is serving any sentence punishable with
imprisonment for a period exceeding 12 months is dis-
qualificd even if the term of his imprisonnient was less
than the three months prescribed by section 13(8)(/);

(iv) a person who is incapable of being registered as an clec-
tor because of his conviction of an offence under
section 52 of the Elections Order is disqualified from
_being elected or appointed to Parliament, though there
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iIs no such disqualification in section 13(3)(%) of the
Constitution.

It should be noted, however, that these are disqualifications for
being clected or appointed, not disqualifications for sitting and
voting. Thus a Mcmber of Parliament who is imprisoned for
two months for an offence punishable with more than 12 months
imprisonment docs not lose his scat because he does not come
within section 13(3)(f) and scction 24(1) of the Constitution,
though he cannot be registered as an clector because of section
4(1)(d) of the Elections Order.

13—(1) A Senator shall be disqualified for being clected Disqualification
or appointed or for sitting or voting as a Member of the i‘jfrsgsfzge;il“l’
Flouse of Representatives. Howe p

(2), A person shall be disqualificd for being elected or Representatives
appointed 45 @ Senator or for sitting or voting in the Senate
it he has not attained the age ol thirty-five years.

(3) A person shall be disqualified for being elected or appoint-
ed as a Senator or a Member of the House of Representatives
or for sitting or voting in the Senate or in the House of Repre-
sentatives—

(@) if he is not a British subject or is by virtue of his own

act, under any acknowledgment of allegiance, obedience
or adherence to a foreign Power or State; or

(b)+if he is a public officer or a judicial officer or the Auditor-
General ; or

(c) if he, directly or indirectly, by himself or by any person
on his behalf or for his use or benefit, holds, or enjoys
any right or benefit under any contract made by or on
behalf of the Crown in respect of the Government of the
Island for the furnishing or providing of money to be
remitted abroad or of goods or services to be used or
cmployed in the service of the Crown in the Island:

(d) if he has received, or is a member of any incorporated or
unincorporated body of less than twenty-five persons which
has received, during the period of twelve months imme-
diately preceding, from the public funds of the Island,
any grant of such a nature that the award or amount there-
of is within the discretion of the Crown or of a public
officer; or

(¢) if he is an undischarged bankrupt or insolvent, having
been declared a bankrupt or insolvent under any law in
force in any part of His Majesty’s dominions or in any
territory under His Majesty’s protection or in any terri-
tory in which His Majesty has from time to time
jurisdiction ;
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(f) if he is serving or has, during the peviod of seven years

(&)
(h)

(2)

1)

(%)

)

immediately preceding, completed the serving of a sen-
tence of imprisonment (by whatever name called) for a
term of three months or longer imposed by any court
in any part of Iis Majesty’s dominions or in any terri-
tory under His Majesty’s protection or in any Llerritory
in which His Majesty has [rom time to time jurisdiction
for an offence punishable with imprisonment for a term
exceeding twelve months, or is under sentence of death
imposed by any such court, or is serving, or huas during
the period of seven years immediately preceding, com-
pleted the serving of a sentence of imprisonment for a
term of three months or longer awarded in lieu of
exccution of any such sentence:

Provided that, if any person disqualified under this
paragraph is granted a free pardon, such disqualification
shall ceasc from the date on which the pardon is granted;
or
if he is. under any law in force in the Island, found or
declared to be of unsound mind; or
if by reason of his conviction for a corrupt or illegal
practice or by reason of the report of an election judge
in accordance with the law for the time being in force
relating to the election of Senators or Members of Parlia-
ment, he is incapable of being registered as an elector or
of being clected or appointed as a Senator or Member, as
the case may be; or
if by reason of his conviction for a corrupt or illegal
practice, he would have been incapable of being clected
as a member of the Legislative Council or of the State
Council if the laws relating to the election of Members
to those bodies had remained in operation; or
if by reason of his expulsion or resignation from the State
Council before the date upon which this Part of this Order
comes into operation he would have been incapable of
being elected or appointed a Member of the State Council
il the Ceylon (State Council) Order in Council, 1931, as
amended by the Ceylon (State Council) Amendment Order
in Council, 1943, had remained in force: or
if during the preceding seven years he has been adjudged
by a competent court or by a Commission appointed with
the approval of the Senate or the House of Representatives
or by a Committee thereof to have accepted a bribe or
gratification offered with a view to influencing his judg-
ment as a Senator or as a Meruber of Parliament.

The provisions of paragraphs (¢) and (d) of suhsection (3)

of this scction shall not apply to—
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(i) any contract for subscription to a loan to be issued to
the public on advertised terms;

(ify any pension, gratuity, or other benefit payable [rom the
public revenues or other funds of the Island; :

(iii) any grant to any municipal council, urban council or
other public authority established by or under any written
law; or '

(iv) any grant to any person or body of persons for purposes

mainly religious, educational or otherwise charitable or

any salary or allowance payable from the public revenuc

or other funds of the Island to any person, not being a

public officer, employed by or under any person or body

of persons for any such purposcs.

(5) For the purposes of paragraph (k) of subscetion (3) of this
sgction, the acceptance by a Senator or Mcember of Parliament
of any allowance or other payment made to him by any trade
union or «other organisation solely for the purposes of his main-
tenance shall not be deemed to be the acceptance of a bribe or
gratification,

In so far as this section applics to the Senate, it is new. In
relation to the House of Representatives it is based on section
19 of the Ministers’ draft, as modificd to suit the recommenda-
tions of the Soulbury Commission. The details are as follows:

Subscction (1): The Soulbury Commission recommended: in
p_aragrflptl 321(v) that a Member of either Chamber should be
incapable of being chosen or of sitting as a Member of the other
Chamber. This would have prevented the House of Representa-
tives from clecting any of its members to the Senate and might
have created difficulties in getting suitable Ministers and Par
liamentary Secrctaries in the Senate. Accordingly, the rule was
modified under the authority of the Secretary of State.

Subsection (2): This is taken from the Soulbury Report,
paragraph 310(iii).

Subsection (3)(a): The provision of section 9(a) of the Order
in Council of 1931 was not inserted in the Ministers’ draft
because only a British subject could be an clector and therefore
qualified undler what is now scction 12. In paragraph 319, how-
ever, the Soulbury Commission recommended that the provision
be retained, no doubt because the Parliament of Ceylon could
alter the election law by simple majority. The 1931 provision
has, however, been modified in accordance with more recent
precedents in other parts of the Commonwealth.
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(b): This reproduces section 19(a) of the Ministers’ draft.

(c): This reproduces the first part of section 19(b) of the
Ministers’ draft.

(d): This is based on the second part of section 19(b) of the
Ministers’ draflt, but has been considerably amended.

(¢): This is based upon section 19(¢) of the Ministers’ draft,
but has been expanded in accordance with recent precedents in
other parts of the Commonwealth. .

(f): The Soulbury Commission did not approve of the limited
disqualification inserted in section 19(d) of the Ministers’ dralt
which would have excluded political oftences, but recommended
in paragraph 318(c) of its Report that the disqualification in
section 9(1)(f) of the Order in Council of 1931 be reinserted, and
at the same time approved of the extension of the disqualification
for a period of seven years as provided by the Ministers’ draft.
The result, which is included in the present clause, is to tighten
the provision very considerably.

(g): Though the Soulbury Report did not disapprove section
19(e) of the Ministers” draflt, which was rccommended by the
Select Committee on Election Law and was based on a Canadian
precedent, the draftsman has apparently disapproved of it, for
this clause merely modifies slightly Article 9(g) of the Order of
1931,

(h): This is based on section 19(f) of the Ministers’ draft.

(i): This is based on section 19(g) of the Ministers’ draft.

(7): This is based on scction 19(k) of the Ministers” dralt but
has been considerably modified in the drafting.

(k): This also is based on section 19(%) of the Ministers’ draft,
but it has been substantially modified.

Subsection (4): This is based on the proviso to section 19(#)
of the Ministers’ draft. Difficulty arose over paragraph (iv)
however. This was intended to prevent the disqualilication of

1 The allegation, which has been made in the House of chréscma[ives,
that this sub-clause was so drafted as to exclude certain opbonents of the
United National Party, is incorrect, There was some discussion among the
lawyers as to the meaning of paragraph $18(c) of the Soulbury Report,
which is not very clear, but there was never any discussion as to the indivi-
duals who would or would not be disqualified il any particular interpreta-
tion were adopted. Eventually the present draft was adopted by the
lawyers as the most likely interpretation of the paragraph of the Report.

Mr Senanayake was advised accordingly and the effect of the clanse was
never discussed by him at any stage before enactment.
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managers of assisted schools. The system of direct payment of
the salaries of the tcachers of assisted schools, adopted in 1945,
compelled redrafting, and in the process the language was so
changed as to make it doubtful whether managers of schools were
qualified. The clause was therefore so amended by the Ceylon
Constitution (Amendment) Order in Council, 1947, as to carrv
out the original intention.

Subscction (5): This carries out the recommendation in para-
graph 318(d) of the Soulbury Report.

Reference should be made to the notes to section 12, which
point out that that scction imports the disqualifications in
scction 4 of the Ceylon (Parliamentary Elections) Order in
Council, 1946. These apply, however, only to eclection or
appointment, not to sitting or voting, and this is made plain by
sections 28(1) and 24(1) of the Constitution, which provide for
the vacation ol a seat only where a person becomes subject to a
disqualiflication under section 13.

It should be noted that though a Senator cannot stand for
election to the House of Represcntatives (unless he first resigns
his seat), there is nothing to prevent a Member of Parliament
standing for election to the Senate. He loses his seat in the
Houses‘of, Representatives under section 24(1)(c) only it he is
clected. The Soulbury Commission advised otherwise, but
Mr D. 8. Senanayake considered that it should be possible for the
party in power Lo try to secure the clection of a Member as a
Senator, for instance where it was desired to give him Ministerial
office in the Senatc; and the Secretary of State agreed with him.
It should also be noted that under section 25 a person who is
qualified to be clected or appointed may not be qualified to sit
and vote because he has not taken the oath of allegiance.

In Thambiayah v. Kulasingham' the Supreme Court held that
section 13(3)(c) did not disqualify a person who was a share-
holder in a company holding a contract with the Crown, since
he did not iadirectly enjoy a benefit under the contract. Basa-
nayake J. in the Court below had held the contrary, drawing
particular attention to the fact that no proviso protecting
members of companies, similar to that enacted in the Ceylon
(State Council) Order in Council, 19351 (following a United

! {1949) 5o N.L.R. z5.
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Kingdom Act of 1782) had been inserted. It can be said that
the proviso was omitted from the Ministers’ draft because it
was considered unnecessary in view of the use of the phrase
‘benefit under the contract’ and because any proviso would
have broadened the meaning of that phrase.

In 1948 the Governor-General appointed a Commission con-
sisting of Senator the Hon. L. A. Rajapakse, K.C., Senator the
Hon. L. A.-P. Wijeyeratne, the Hon. G, G. Ponnambalam, K.C.,
M.P., H. V. Perera, K.C., Mr J. A. Maartensz, M.P., and Sir Ivor
Jennings, to examine the provisigns of this section and especially
of section 13(3)(f).

The Commission recommerided an amendment of the clause
and the proposal was accepted by the Government. Provisien
for that purpose was inserted in the Constitution Amendment
Bill of 1950, but other amendments were also intluded and the
Bill failed: to obtain the necessary two-thirds majority in the
House of Representatives.

Penalty for  14—(1) Any person who—
S}t:mg o (a) having been appointed or elected a Member of the
it Senate or House of Representatives, but not having
House of been, at the time of such appointment or election,
Representa- qualified to be so appointed or elected, shall sit or

tives when

! : vole in the Senate or House of Representatives, or
disqualified L :

(b) shall sit or vote in the Senate or House of Repre-
sentatives after his seat therein has become vacant or he
has become disqualified from sitting or voting therein,
knowing, or having reasonable grounds for knowing,
that he was so disqualified, or that his seat has become
vacant, as the case may be, shall be liable to a penalty
of five hundred rupees for every day upon which he
: 50 8its or votes.

(2) The penalty imposed by this section shall be recoverable
by action in the District Court of Colombo instituted by any
person who may sue for it:

Provided that no such action, having been instituted, shall
proceed further unless the leave of the District Judge of the
Court i3 obtained,

s - .

(3) Where, after the institution of any action in pursuance of
the provisions of this section, no steps in pursuit of the action
are taken by the person instituting the action for any period of
three months the action shall be dlsmlsscd with costs.

This section is based on section 21 of the Ministers' draft but
has been extended to the Senate and subsection (1) has been
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elaborated in the drafting in such a manner as to make it much
clearer. ;

Subscction (3) was devised to meet difficulties which had arisen
under section 11 of the Order in Council of 1931,

15.—(1) The Governor-General may, from time to time Sessions of
by Proclamation summon, prorogue, or dissolve Parliament, Parliament

(2) Parliament shall be summoned to meet once at least in
Every, ycar.

(3) A Proclamation proroguing Parliament shall fix a date for
the next session, not being more than four months after the
date of the Proclamation:

Provided that, at any time while Parliament stands prorogued,

(a) 'T'he Governor-General may by Proclamation summon
e  Parliament for an carlier date (not being less than three

days from the date of such Proclamation);

(b) the “Governor-General may dissolve Parliament.

(4) A Proclamation dissolving Parliament shall fix a date or
dates for the general clection of Members of Parliament, and
shall summon a new Parliament to meet on a date not later than
four months after the date of the Proclamation.

(5) If at any time, after the dissolution of Parliament, the
Governor-General is satisfied that an cmergency has arisen of
such a nature that an earlier mceting of Parliament is necessary,
the Governor-General may by Proclamation summon the Parlia-
ment jrhich has been dissolved for a date not less than three
days front the date of such Proclamation, and such Parliament
may be kept in session until the meeting of the new Parliament.

Subsection (1) is new in this form, but the powers were con-
ferred by sections 24 and 25 ol the Ministers’ draft.

Subsection (2) reproduces part of section 25(1) of the Minis-
ters” draft.

Subsection (3) is based on section 25(2) of the Ministers’ draft,
but has been more precisely drafied.

Subscctions (4) and (5) are based on section 26(1) of the
Ministers’ draft. Subsection (5) was however amended by the
Independence Order so as to bring it into line with section 4.

It was clafmed in 1952 that an emergency had arisen because
the Indian (and incidentally Furopean) residents who had the
franchise in 1947 had lost it in 1952 because they were not
citizens of Ceylon. This disfranchisement was of course the
direct result of legislation passed by Parliament and could not be
described as an emergency. Clearly an emergency means an
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event which occurred alter the date of the dissolution. The dis-
franchisement occurred in 1949,

President  16.—(1) The Senate shall at its first meeting elect two

and Deputy genaors ‘to he respectively the President and the Depulty
Prc51dcul of

Scnate President and Chairman of Committees (hereinafter refer-
red to as the “Deputy President’) thereof.

(2) A Scnator holding office as the President or the Deputy
President of the Senate shall, unless he earlier resigns his office,
vacate his office if he ceases to be a Senator.

(3) Whenever the office of President or Deputy President of
the Senate becomes vacant, the Senate shall, at its first mecting
alter the occurrence of the vacancy, elect another Senator to be
the President or the Deputy President, as the case may be.

(4) The President, or in his absence the Deputy President, or
in their absence a Senator clected by the Senate for the sitting
shall preside at sittings of the Scnate. -

- L

This section is new, since it is consequential on the creation
of a Senate as recommended by the Soulbury Report. The
election of a President was recommended in paragraph 310(v) of
that Report, but it was also rccommended that in the absence
of the President the Senate should elect one of the Senalors to
preside. It was thought better to apply the practice of the State
Council and the House of Representatives (as provided by
section 31 of the Ministers’ draft and section 17 of this Drder)
by having a Senator specilically elected as Deputy President and
Chairman of Committecs.

There is nothing in the Constitution to require that the office
of President be a full-time appointment. On the dcath of
Senator Sir Gerard Wijekoon in 1952, Senator Nicholas Attygalle
was elected President, There was some discussion whether his
post as Professor of Obstetrics and Gynaecology was compatible
with his post as President. The Prime Minister on behalf of
the Government as well as the University Council took the view
that there was no incompatibility: but since this view was not
universally accepted Senator Attygalle decided to resign his
University appointment.

It may be noted that a dissolution of Parliament does not
remove the President and the Deputy President from their
offices, since they continue in office so long as they are Senators
and the scat ol a Scnator is not vacated by a dissolution because
of the express provision of section 8(2).

(34
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17.—(1) The House of Representatives shall, at its first Speaker,
mecting afier a general ¢lection, elect three Members to be i"ff;;\tsr
respectively the Speaker, the Deputy Speaker and Cl‘luumem it Deputy
of Committees (hereinafter referred to as the ‘Deputy Chairman of
Speaker’) and the Deputy Chairman of Committees thereol. Committees

(2y A Member holding office as the Speaker or the ‘;%Oflr:; of
Deputy Speaker or the Deputy Chairman of Committees gepresenta-
of the Housc of Representatives shall, unless he earlier tives
resigns his ofhice or ceases to be a Member, vacate his office
on the dissolution of Parliament,

(8) Whencver the office of Speaker, Deputy Speaker or Deputy
Chairman of Committees becones vacant otherwise than as a
result of a dissolution of Parliament, the House of Representa-
tives shall at its first mecting after the occurrence of the vacancy
elect another Member to bhe the Speaker, Deputy Speaker or
Deputy Chairman of Committees as the case may be,

(4) If Paritament, after having been dissolved, is summoned
under subsection (3) of section 15, each of the Members men-
tioned in subscction (2) of this section shall, notwithstanding
anything in that subsection, resume and continue to hold his
office while that Parliament is kept in session.

(5) The Speaker, or in his absence the Deputy Speaker, or in
their absence the Deputy Chairman of Committces, shall Frcside
at sittings of the House of Representatives. If none of them
is present, a Member elected by the House of Representatives
for the sitting shall preside at sittings of the Housc.

This section, other than subsccrtion (4), reproduces subsections
(1) and (2) of section 31 of the Ministers’ dralt with slight changes
of language. Subsection (4) is new but is consequential on the
proviso to section 26(1) ol the Minisiers’ draft, which has been
reproduced in section 15(5) of this Order.

It may be noted that no provision has been made for prece-
dence as between the President and the Speaker, or indecd as
between Senators and Meinbers of Parliament. Precedence is
however rcgulated by a Minute issued by the Governor-
General and published in the Ceylon Civil list.

There is nothing in the Constitution to provide that the
functions of *he Speaker shall, in his absence, be exercised by the
Deputy Speaker; but it would seem from subsection (5) that,
apart from Standing Orders, the Deputy Speaker, while presiding
in the House, would have the same functions as the Speaker,
In accordance with the practice of the House of Commons, a
ruling of the Speaker or of the Deputy Speaker, as the case may

13
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be, may be questioned only by the House and then only on a
substantive motion.

Though in other respects the Speaker follows closely the con-
ventions of the House of Commons, there is apparently no con-
vention 1n Ceylon that the Speaker shall not accept an honour
from Her Majesty during his term of ofice. Mr Speaker
Molamure was made a Knight Commander of the Order of the
British Empire in 1949. .

Voting i8. Save as otherwise prgvided in subsection (4) of secc-
tion 29, any question proposed for decision by either
Chamber shall be determined by a majority of votes of
l.hc S(_:_natt_)rs or Members, as the case may be, present and voting.
The President or Speaker or other person presiding shall not
vote in the fivst instance but shall have and exercise a casting
vote in the event ol an equality of votes. L 5

This section is bascd on section 21 of the Order in Council of
1931. There was no such provision in the Ministers’ dratt, under
which voting would have been regulated by Standing Ovders.

The exception in section 29(4) relates to Bills amending the
Constitution, which require a vote of two-thirds of all the
Members of the House of Representatives.

It may be noted that the President or Speaker is required by
the section to excrcise his casting vote. This was not in the
Order in Council of 1931 nor, so far as is known, in any other
Constitution in the Commonwealth,

-
Powerof  19. Each Chamber shall have power to act notwith-
cither gianding any vacancy in the membership thereof, and any
Chﬁs,ﬂ:‘;? proceedings therein shall be valid notwithstanding that it
notwithstanding 15 discovered subsequently that some person who was not
vacancies entitled so to do sat or voted or otherwise took part in the
proceedings,

This section is based on the first part of section 28 of the
Ministers” draft, though the second hall is new. .

Quorum 20, If at any time during a meeting of either Chamber

the attention of the person presiding is drawn to the fact

that there are, in the case of a mecting of the Senate, fewer

than six Senators present, or, in the case of a meeting of the

House of Representatives. fewer than twenty Members present,

the person presiding shall. subject to any Standing Order of
the Chamber, adjourn the sitting without question put.
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In so far as this section applies to the House of Representa-
tives, it reproduces the second part of section 28 of the Minis-
ters” dralt.

It should be noted that the House of Representatives can
continue sitting without a quornm unless the Speaker’s attention
is drawn to the absence of a quorum. It is not the practice in
the House of Commons to draw attention to the absence of a
quorum except for purposes of obstruction. There are almost
invariably Members in the precincts, and if the Member speaking
cannot obtain an audience it must be his own fault. Also, there
is sometimes formal unopposed business for which an audience is
guite unnecessary.

21. Suhject to the provisions ol this Order, each Cham- Standing
ber may, by resolution or Standing Order, provide for Ordes

(i) the election and retirement of the President and Deputy
President, in the case ol the Senate;

(i) the election and retirement of the Speaker, the Deputy
Speaker and the Deputy Chairman of Committees, in
the case of the House of Representatives;

(iif) the regulation of its business. the preservation of order
at its sittings and any other matter for which provision
. 1s required or authorised to be so made by this Order.

Paragrdph (iii) of this section is based on section 29(1) of the
Ministers’ draft. The rest is new,

The first Standing Ovders were made by the Governor under
section 81, but they may be amended by the Senate and the
House of Representatives respectively,

. 22.—(1) Each Chamber may adjourn from time to time Adjournment
as it may determine by resolution or Standing Order until
Parliament is prorogued or dissolved,

(2) During the adjournment of either Chamber for a period
excecding one month the President. or Speaker, as the case may
be shall, if requested by the Primne Minister, convene, in such
manner as may be prescribed by the Standing Ovders of that
Chamber, a meeting of the Senate or the House of Represcnta-
tives for the transaction of any urgent business of public
importance,

In so far as this section applies to the House of Representa-
tives it substantially reproduces section 27 vof the Ministers'
dralt. The reference to the Prime Minister, however, is new.,
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Vacation of  23.—(1) "I'he seat of a Senator shall become vacant—
5“"-“‘]’" the (¢) upon his death; or
R (b) il, by writing under his hand, addressed to the
Clerk to the Senate, he resigns his seat; or
(¢) if he becomes subject to any of the disqualifications men-
tioned in scction 13 of this Order; or
(d) if, without the leave of the Senate first obtained, he
absents himself from the sittings of the Senate during
a continuous period of three months; or
(e} upon the termination of his term of office.
(2) as soon as may be alter the seat of an clected Senator
becomes vacant, the Clerk to thesSenate shall inform the Clerk
to the House of Representatives of the vacancy.
1(3) As soon as may be after the seat of an appointed Scnator
becomes vacant, the Clerk to the Senate shall inform thg
Governor-General of the vacancy.

This scction is new, being consequential on the «cfeation of
the Scnate.

The purpose of subscction (2) is to enable the House of
Representatives to be informed that an election of a Senator is
nccessary.  Similarly, the purpose of subsection (3) is to inform
the Governor-General that an appointment of a Senator is
necessary,

It will be noted that there is no provision to cover the case
of a Senator being elected or appointed to the House of Repre-
sentatives, since he is disqualified under section 13(1).

Vacation of  24.—(1) The seat of a Member of Parliament shall be-
Semis in the cqine yacant—
House of . T
Representa- (a) Lpatl his C_l{j‘Mh! ol X
tives (b) il, by writing under his hand addressed to the
Clerk to the House of Representatives, he resigns
his scat; or
(¢) il he is elected or appointed a Member of the Senate;
or
{(d) if he becomes subject to any of the disqualifications
mentioned in section i3 of this Order; or
(¢) if, without the leave of the House of ReBrese'nt.zltives
first obtained, he absents himself from the sittings of
the House during a continuous period of three months;
or
(fy upon the dissolution of Parliament,
(2) Whenever the seat of a Mcember of Parliament falls vacant
under this section ¢xcept upon a dissolution of Parliament, the
Clerk to the House of Representatives shall inform the Governor-
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General who shall (except in the case of a Member appointed
under the provisions of subsection (2) of section 11 of this Order),
within one month, by notice in the Government Gazeite, order
the holding of an election to fill the vacancy.

Subscction (1), except paragraph (¢), is based upon section 22
of the Ministers’ draft. Subsection (2) is new.

A Member of Parliament is not disqualilied from election or
appointment to the Senate, but his seat becomes vacant if he is
elected or appointed. In other words, he may stand as a candi-
date for election without ](Jsilfg his scat unless he is elected,

The purpose of subsection (2) is to inform the Governor-
General that an election or a new appointment i3 necessary, It
may be noted that, though the Governor-General is under an
obligatioli @ order a new election, no time is specified within
which he must do so. It would seem that the Governor-General
would act on the advice of the Prime Minister. In the United
Kingdom the writ is issued on the instructions of the House of
Commons itself, so that there is no question of applying British
conventions in this case,

25. Except for the purpose of electing the President or Oath of
the Speaker, no Senator or Member of Parliament shall sit Allegiance
or vote in the Senate or the House of Representatives until he
has taken and subscribed before the Senate or the House of
Representatives, as the case may be. the oath of alleciance in
accordance with the provisions of the Promissory Oaths Ordi-
nance or shall have made the appropriate affirmation in lieu
thereof as provided in the said g}‘dinance,

Except in so far as it applies to the Senate, this section is based
on section 20 of the Ministers’ draft, but the refercnce to the
Promissory Oaths Ordinance is new.

On the death of King George VI in February 1952 it was
ruled that there was nothing in the law to require Senators and
Members a'ready elected or appointed to take an oath of
allegiance to Queen Elizabeth IL. On the other hand it was
considered to be an act of courtesy to Her Majesty for the oath
to be renewed, and accordingly at the first meetings of the two
Chambers after her accession the oath was administered to all
Scnators and Members.
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Allowances to 26, If provision is made by law for the payment to
Sf\‘;‘;'l:g:l:':} Senators or Members of Parliament of any remuneration
“parliament 0T allowance in their capacity as Senators or Members of

Parliament, the reccipt by any Senator or Member of
Parliament of such remuncration or allowance shall not dis-
qualify him [rom sitting or voting in the Senate or the ITouse
of Representatives, as the casc may be.

In so far as this applies to the House of Representatives, this
scction is based upon section 26 of the Ministers’ dralt. oIt is,
however, put into hypothetical form, partly because Parliament
has the necessary power to legiskate without express cnactment,
and partly because it might have been decided not to make
payments to Members of the Senate. It is provided in section

75 that, untl Parliament otherwise provides, the remuneration

and allowances paid to Members of the House of Reprgsentatives

shall be the same as those paid to the Members of the State

Council, but no provision is made for allowances to Senators

until Parliament so provides. Allowances are in fact provided

by the Appropriation Act, a method of providing ‘by law’ which
is of doubtful legal validity, because the detail of the Estimates

i not in fact included in the Act.

Privileges 24— (1) The privileges, immunities and powers, of the
of Senate and gepygie and the House of Representatives and of Sénators

House of ; 5 :

Representa- and Members of Parliament may be determined and regu-
tives fated by Act of Parliament, but no such privileges, immu-
nities or powers shall exceed those for the time being held
or cnjoyved by the Common House of Parliainent of the United
Kingdom or of its Members, ! '

(2) Undl Parliament otherwise provides, the privileges of the
Senate and the Ifouse of Representatives and ol Scnators and
‘Members of Parliament shall be the same as the privileges of
the State Council and of its Members at the date on which it
is last dissolved.

Except in.so far as it applies to the Senate, this section repro-
duces section 30 of the Ministers’ dralt. No legislatign has so
far been enacted under this section. The question was, how-
cver, considered by a Joint Select Commitiee of the Senate and
the House of Representatives in 1952-8; which produced a Draft
Bill,  (Parliamentary Series No. 5 of the Second Parliament,
First Session 1952-5.) 'T'he Committee considered that the State
Council Powers and Privileges Ordinance, No, 27 of 1042, as
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amended by No. 28 of 1942, was unsatisfactory and should be
replaced. The Committee also considered, however, that it
would be undesirable to confer the judicial powers of the House
of Commons on the Parliament of Ceylon except in a limited
and essential class of case. In all scrious cases ol breach of
privilege the jurisdiction to punish should be exercised by the
Supremc Court. In cases which can be dealt with by either
House, the only punishment fmposcd by the House should be
admonition at the Bar or removal or exclusion from the pre-
cincts of the House and, in the case of a Member, suspension
for a period not exceeding one month. The report laid down
in some detail the procedure to be followed in the Chamber in
wvhich the complaint was made,

28—(1) There shall be a Clerk to the Senate who shall Staff of
be appointed by the Governor-General. el

(2) There shall be a Clerk to the Housc of Representatives
who shall be appointed by the Governor-General.

(8) The members of the stall of the Clerk to the Senate shall
be appointed by him: in consultation with the President.

(4) The members of the stafl of the Clerk to the Housc of
Representatives shall be appointed by him in consultation with
the Speaker.

(5) The Clerk to the Senate, the Clerk to the House of Repre-
sentafives and the members of their stafls shall, while they hold
their offices as such, be disgualified for being elected or
‘appointed as a Senator or as a Member of Parliament or for
sitting or voting in the Senate or the House of Representatives.

(6) The Clerk to the Senate and the Clerk to the House of
Representatives shall not be removable except by the Governor-
General on an address of the Senate, or of the House of Repre-
sentatives, as the case may be.

Provided that, unless Parliament otherwise provides, the age
for their retivement shall be sixiy vears.

Subsections (2), (4) and (5) substantially reproduce subsections
(1) to (8) of section 32 of the Ministers’ draft. The rest is new,
but subsections (1) and (3) merely avply to the Clerks to the
Senate the provisions which the Ministers” draft had applied to
the Clerk to the House of Representatives. Subsections (1) and
(2) arc printed as amended by the Independence Order.

It was decided to separate the functions of Secretary to the
Cabinet and Clerk to the Council of State (now the Clerk to the
House of Representatives), since the former acts under the
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control of the Prime Minister and the latter under the control
of the Speaker. It is therefore possible to imagine circumstances
in which his functions would conflict, or circumstances in which
it might be difficult for him not to reveal to the Speaker or the
Prime Minister respectively information which he had obtained
in his other capacity. The Speaker is not an instrument of the
Government, and there may be cases where it will be necessary
for him to rule against the Government. Accordingly, ie was
thought that the constitutional anomaly in the Order in Council
of 1931, where the Clerk to the State Council was also Secretary
to the Board of Ministers, should not be repeated. The Secre-
tary of State has extended this principle (o the office of G]cr}:
to the Senate also.

-
EGISLATIVE Powrirs aND PROCFDURE

Power of  29.{1) Subject to the provisions of this Order, Parlia-
Parliament 0y ong ghall have power to make laws for the peace, order
make laws
and good government of the Island.

(2) No such law shall—

(@) prohibit or restrict the [ree exercise of any religion; or

(#) make persons of any community or relizion liable to
disabilities or restrictions to which persons of other
communities or religions are not made liable; ot

(c) confer on persons of any community or religion any

: privilege or advantage which is not conferred on persons
of other communities or religions; or

(d) alter the constitution of any religions body except with
the consent of the governing .iuth()llt\r of that body:

Provided that, in any case where a religious body is

incorporated by law, no such alteration shall be made
except at the request of the governing authority of that
body.

(%) Any law made in contravention ol subsection (2) of this
section shall, to the extent ol such contravention, be void.

(4) In the excrcise of its powers under this section, Parliament
may amend or repeal any of the provisions of this Qrder, or of
any other Order of His M'ljeﬂv in Council in its application to
the Island:

Provided that no Bill for the amendment or repeal of any of
the l)TU\lSlUI!5 of this Order shall be presented for the Rmal
Assent unless it has endorsed on it a certificate under the hand
of the Speaker that the number of votes cast in favour thercof
in the House of Representatives amounted to not less than two-
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thirds of the whole number of members of the House (including
those not present).

Every certificate of the Speaker under this subscction shall
be conclusive for all purposes and shall not be questioned in
any court of law.

Subsection (1) substantially reproduces section 7 of the
Ministers’ draft.

Subsection (2) reproduces verbatim section 8 of the Ministers’
draft, except [or the proviso to paragraph (d), which is new.
This limitation on the legislative power of the Ceylon Parlia-
ment was approved by the SE)lﬂbury Commission in paragraph
242(iii).

Subsection (8) is new, but it was implict in scction 8 of the
Ministers’ draft.

Subseciion (4) is based upon scction 10 of the Ministers’ draft,
but it was redrafted in 1946 and modifizd in 1947. Also, it omits
the provision in section 10 of the draft that any amendment of
the Constitution should be effected only by express words. That
provision was inserted in the Ministers” draflt because difficultics
have arisen in the Australian States owing to what may be called
incidental constitutional changes being brought about by ordi-
nary legislation. It was therefore intended that, as in the Irish
Free *Stgte, amendments should be effected by Constitution
Amendment Acts specifically so defined, so that there could be
no doubt of the intention to make amendments in the Constitu-
-tion, However, the omission is not of great importance, since
cevery bill amending the Constitution must have the Speaker’s
certificate that two-thirds of the Members of the Ilouse of
Representatives have voted for it. The whole procedure would
have been much simpler if section 10(2)(a) of the draft had been
inserted.

The phrase used in subsection (1) is the widest possible and is
taken from the Constitutions of other Dominions: see R.
Burah (1878), 3 App. Cas. 889; Hodge v. The Queen (1883),
9 App. Cas: 117; Russell v. The Queen (1882), 7 App. Cas. 829,
But for the Ceylon Independence Act, 1947, it would however
have been limited, and was so limited until that Act was passed,
because of the authority of the Parliament of the United
Kingdom. The Act abolishes the limitations, and the only
limitation now in operation is that contained in subsection (2),
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though reference must also be made to the procedure for consti-
tutional amendment in subsection (4) and the narrow power
of disallowance in section 39(1).

Subsection (2) was based on section b of the Govermment of
Ireland Act, 1920, but has been so much amended that it now
beats very little velation to it. There is no delinition of
‘community’ in the Constitution, which must therefore be under-
stood in the light of the general understanding of that phrase in
1946, In popular language it would scem to include not only
the so-called racial communitigs—Sinhalcse, Geylon  T'amils,
Moors, Malays, Indians, Burghers, and Europeans—but also the
various castcs. By virtue of subsection (3), the validity of an
Act may be challenged in any court of law on the ground that it
infringes subsection (2). No Act of Parliament was challenged
in the Courts until 1952, when a revising officere held that the
Citizenship Act, No. 18 of 1948, and the Cevlon (Parliamentary
Elections) Amendment Act, No. 48 of 1949, were invalid in so
far as they purported to deprive members of the Indian com-
munity of the franchise. On a certiorari in the Supreme Court,
this decision was quashed in Mudanayake v. Sivagnanasunderam
(1952), 53 N.L.R. 25, It was admitted that the ‘Indians’ were
a community, and the question at issue was whether extrinsic
evidence was allowable to show that these Acts made pcrs?ms of
the Indian community liable to a disability or restriction (lack
of the franchis¢) to which persons of other communities (i.e.
Ceylonese) were not made liable, or conferred on persons of
some communitics (i.c. the Ceylonese) a privilege or advantage
(namely, the franchise) which were not conferred on persons of
the Indian community. The Supreme Court held that there
was nothing in either Act to disfranchise members of any com-
munity as such, that the Citizenship Act defined who were
citizens and the Parliamentary Elections Act limited the franchise
to citizens, Since there was no ambiguity in either Act, extrinsic
evidence was not allowable to show that in fact, though not in
form, one community suffered a disadvantage. The position
was of course complicated by the fact that neither side wished
to challenge the Indian and Pakistani Residents (Citizenship)
Act, No. 84 of 1919, under which members ol the Indian com-
munity who satisfied certain conditions could in fact obtain
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citizenship and therclore, under Act No. 48 of 1949, the
franchise. | )

An appeal' was taken to the Judicial Committee of the Privy
Coungil, ' '

It follows from subsection (4) that if an Act is inconsistent
with the Gonstitution it is invalid unless it takes effect as a
constitutional amendment under the subsection and it can do
that only if, as a Bill, it contained Mr Speaker’s certificate.
It has, however, been well seitled in other countries (e.g., the
United States of America and Australia) that such an Act is
invalid only to the extent ol the repugnancy, so that an Act
which is only in part repugnant is not wholly invalid il the
repugnant provisions are severable from the rest. Thesc repug-
nant provisions arc severable if the Act can stand without them.
If, on the other hand, the repugnant provisions contain the
essence of the Act the whole must be invalid.

‘These rules were applied by the Supreme Court in
Thambiayah v. Kulasingham." The Parliamentary LElections
(Amendment) Act No. 19 of 1918 contained provisions in
sections 82C and 82D which were held to be repugnant to
section 13(3)(h) of the Constitution, but the remainder of the
Act was declared to be valid.

30.—(R evoked).

The Dedaration of 1945 provided that the Governor would
have power to legislaie on defence and external affairs. Com-
plicated provisions were inserted in.the Ministers’ draft., and
they werc made still more complicated by the Soulbury Com-
mission in paragraphs 337 and 24938, The Commission also
rccommended that a power of constitutional amendment be
retained by the King in Council. In August 1945 Mr D. S.
Senanayake asked for Domindon Status; but if this could not be
obtained he asked that the Governor be deprived of his power
of legislation. The Government of the United Kingdom was at
that time unwilling to accept the first alternative but accepted
the second. Section 30 therefore reserved to the King in Council
power to legislate on delence, external aflairs and constitutional
amendment. In consequence of the grant of Dominion Status

1{1949) 50 N.L.R. 23,
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in 1947, however, the power conferred by the sectign was revoked
by scction 4 of the Ceylon Independence Order, 1947,

Introduction 31— (1) A Bill, other than a Money Bill, may be intro-
of Bills qyced in either Chamber. A \Ionev Bill shall not be
introduced in the Senate,

(2) In this section and in sections 33 and 34 of this Order,
‘Money Bill” means a Public Bill which contains only provisions
dealing with all or any of the [ollowing subjects, that is to say,
the imposition, repeal, remission, alteration or regulatidh of
taxation; the imposition for the payment of debt, expenses of
administration or other financia! purposes, of charges on the
Consolidated Fund or on any other public funds or on moneys
provided by Parliament, or the variation or repeal of any such
charges; the grant of money to the Crown or to any authority
or person, or the variation or revocation of any such grant; the
appropriation, receipt, custody, investment, issue or, audit of
accounts of public money; the raising or guarantee of any loan
or the repayment thereof, or the establishment, alteration,
administration or dhnhllon of any sinking [und prml{‘ed in
connection with any such loan; or any subordinate matter inci-
dental to any of the aloresaid suhjf-c[s

In this subsection thc expressions ‘taxation’, ‘deht’, ‘publi(
fund’, ‘public money’ and ‘loan’ do not include any taxation
1mp05ed debt incmrred, fund or money provided or loan raised,
by any local authority.

Subsection (1) is taken from paragraph §10(ix) of the Soulbury
Report and subsection (2) from paragraph 310(viii) of that
Report, though there has been a slight change in the drafting.

It is sometimes convenient to introduce Bills in the Second

- Chamber. This applies especially to Bills of a technical nature,
for instance Bills reforming the ordinary civil and criminal law
and the law of civil and criminal procedure. The provision of
scction 48 that the Minister of Justice shall be in the Senate
strengthens the case, for it would clearly be desirable for him to
be in charge of the first discussions. In any case, the House of
Representatives is more concerned with Bills of a political
character and is unable to spend much time @n technical
matters.

In the United Kingdom Parliament no Bill which deals with
finance can be introduced in the [louse of Lords, but such Biils
are in fact introduced with the financial provisions in brackets,
and the House then passes those clauses by as if they were not
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there. No such device is necessary in Ceylon, for only Money
Bills must first be introduced into the House of Representatives.
In practice, however, it is convenient [or all Bills which impose
any considerable charge upon public funds to originate in the
House of Representatives,

Subsection (2) is taken almost verbatim from the Parliament
Act, 191l. There are, however, some significant additions
which substantially extend the definition of the Parliament Act.
These are:

(i) the addition of ‘expenses of administration’ in relation
to charges on the Consolidated Fund or on moneys pro-
vided by Parliament;

(i) the addition of the clause ‘the grant of money to the
Crown or to any authority or person, or the variation
or revocation of any such grant’;

(iii) the addition of ‘the establishment, alteration, adminis-
tration or abolition of any sinking fund provided in
connection with any such loan’; and

(iv) the addition of the word ‘investment’ in relation to
public money.

These additions remove most of the difficulties which have
arisen in the United Kingdom and give the House of Representa-
tives effective control over hinance, though it must be remem-
bered that the word ‘only’ at the heginning of the definition
governs the whole, so that it will not be possible to enact as a
Money Bill a Bill which changes the law in other respects, In
other words, what is called ‘tacking’ is not possible, A Money
Bill must be a Money Bill and nothing more.

32—(1) A Bill shall not be deemed to have been passed Passing of
by both Chambers unless it has been agreed to by hoth Bills
Chambers, cither without amendment or with such amendnients
only as are agreed to by both Chambers.

(2) A Bill which has been passed by the Senate with any
amendment which is subsequently rejected by the House of
Representatives shall be deemed not to have bheen passed by the
Senate.

This section is consequential on the recommendations of the
Soulbury Commission and is therefore new. It is in fact mainly
a drafting provision to introduce sections 83 and %4. This is
particularly true of subsection (2), whose purpose is to shorten
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the drafting of scctions 83 and 34 so that it need not be speci-
fically stated in those sections that they apply not only to Bills
which have becn rejected, or have not been passed, but also to
Bills which have been passed with amendments unacceptable to
the House of Representatives,

Restriction 33— (1) If a Money Bill. having been passed by the

‘;&_E;’l‘;ei: 2; House of Representatives and sent to the Senate at least onc

Momew Bile ionth before the end of the session, is not passed by the
) Senate within one month after it is so sent, the Bill may,
notwithstanding that it has not been passed by the Semate, be
presented to the Governor-General with or without any amend-
ments which have been made by the Senate and agreed to by
the House of Representatives, and shall take cltect as an Act of
Parliament on the Roval Asseut thereto heing signified.

(2) There shall be endorsed on every Money Bill when it is
sent to the Senate and when it is presented to ¢he Governor-
General for Roval Asscut a certificate under the hand ol the
Speaker that it is a Money Bill. Belore giving his certificate
the Speaker shall consult the Attorney-General or the Solicitor-
General.

This section is based on the Parliament Act, 1911, in accord-
ance with paragraph 510(vii) of the Soulbury Report.

The position may be stated as follows: If the Bill is sent to
the Senate on 1 September 1954, it may be presented for the
royal assent on 1 October 1954 if the Senate has (1) rejected it;
or (ii) not passed it; or (iii) passed it with amendments which
have been rejected by the House of Representatives.

The Speaker's certificate is required both when the Bill goes
to the Senate and when it goes to the Governor-General because
after going to the Senate it may have been amended by provisions
accepted by the House of Representatives, and those provisions
may have taken the Bill out ol the definition of ‘Money Bill”.

It has not bcen necessary to use the power contained in this
section.

Restriction  34.—(1) If a Bill, other than a Money Bill, is passed by
of powers of yhe Jiouse of Representatives in two successive scssions,

Senate as to _
Bills other whether of the saine Parliament or not, and,

than Moncy (@) having been sent to the Senate in the first of those
Bills sessions, at least one month before the end of that
scssion, is not passed by the Senate in that ses8100,

and,

(h) having been sent to the Senate in the second of those
sessions, is not passed by the Senate within one month
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after it has been so sent, or within six months after

the commencement of that session, whichever is the later,
the Bill may, notwithstanding that it has not been passed by the
Senate, be presented to the Governor-General and shall take
effect as an Act of Parliament on the Royal Assent thereto
being signified.

(2) There shall be endorsed on every Bill, when it is presented
to the Governor-General for the Royal Assent in pursuance of
the provisions of subsection (1) of this section, a certificate under
the nand of the Speaker that the provisions of subscction (1)
have been complied with and that the Bill presented [or the
Royal Assent is identical with the Bill sent to the Senate in the
first of the two sessions in which it was passed by the Ilouse of -
Representatives. Belore giving his certificate the Speaker shall
consult the Attorney-General or the Solicitor-General.

(3) For the purposes of subsection (2) of this section, a Bill
presented for the Royal Assent shall be decmed to be the same
Bill as a former Bill sent to the Senate in the preceding session,
if, when it is sent to the Senate, it is identical with the former
Bill or contains only such alterations as are certified by the
Speaker to be necessary owing to the time which has elapsed
since the date of the former Bill, or to represent any amendments
which have been made by the Senate in the former Bill in the
preceding sessions; and any amendments which are certified by
the Speaker to have been made by the Senate in the second
session and agreed to by the House of Representatives, shall be
inserted *n the Bill as presented to the Governor-General in
pursuance of this section:

Provided that the House of Representatives may, if they think
fit, on the passage of such a Bill through the House in the second
session, suggest any [urther amendments without inserting the
amendments in the Bill, and any such suggested amendments
shall be considered by the Scnate, and, if agreed to, shall be
treated as amendments made by the Senate and agreed to by
the House of Representatives; but the excrcise of this power by
the Iouse of Representatives shall not affect the operation of
this section in the event of the rejection of the Bill by the Scnate.

This section is based on the Parliament Act. 1911, reducing
the period to two sessions as recommended by paragraph 310(viii)
of the Soulbury Report. The drafting has, however, been much
improved to meet certain difficultics in the operation of the
Parliament Act when it was used for the passing of the Govern-
ment of Ireland Act and the Welsh Church Act in 1914,

The purpose of subsection (1)(b) is, on the one hand, to
prevent the House of Representatives from rushing the Bill
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through at the beginning of the sccond session and, on the other
hand, to prevent the Senate from holding up the Bill (as the
House of Lords can) for the whole session by refraining from
discussing it. The minimum period in the second session is six
months from the beginning of the session, though if the House
of Representatives does not send it up until the session is five
months old, the Senate 5 allowed one month only for discussion.

The purpose of subsection (3} is to enable the Bill to inglude
agreed amendments and amendments due to the lack of time,
The proviso enables the House qf Representatives to suggest a
compromise without losing the chance of getting the Bill through
if the Scnate proves obdurate.

It has not been necessary to use the power contained in this
section,

Certificatc of 35, Every certilicate of the Speaker under section 33 or
Speaker gectign 34 of this Order shall be conclusive for all purposes
and shall not be questioned in any court of law.

This section is consequential and is taken from the Parliament
Act, 1911,

Assent to  36.—(1) No Bill shall become an Act of Parliament until
Bills 11js Majesty has given his consent thereto.

(2) When a Rill has been passed by both Chambers oreby the
House of Representatives alone in accordance with the provisions
of this Order, it shall be presented to the Governor-General, who
may assent in His Majesty’s name, or refuse such assent.

(3) (Revoked).

This section as originally enacted was based on section 37 of
the Ministers' draft but it was much amended in the dralting.
It is now printed as amended by the Ceylon Independence Order
in Council 1947. It is customary in Dominion Constitutions to
give the Governor-General three powers, to assent, to rcluse
assent, and to reserve for the Queen’s assent, The Declaration
of 1948 provided that Bills of certain classes must be reserved,
and the Ministers’ draft included the necessary provisions in
sections 38 and 40. The Soulbury Commission r&commended
amendments, and the provisions as amended were included in
section 87 of this Order. Being incounsistent with Dominion
Status they had to be removed by the Ceylon '[ndepende'ncc
Order in Council and, though a power of reservation is not in-
consistent with Dominion Statnus, it was decided to abolish it.
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The second part of subsection (2) and the whole of subsection (%)
of this section were therefore revoked by the Independence
Order. The powers under this section are of course exercised
on advice under section 4.

37- (Revoked).
See the note to section 36.

38.—(1) In every Bill presented to the Governor-General, Enacting
other than a Bill presented under section 33 or section 84 Words
of this Order, the words of enactment shall be as follows, that
is to say:

‘Be it enacted by the King’s Most Excellent Majesty, by
and with the advice and consent of the Senate and the ITouse
of Representatives of Ceylon in this present Parliament assem-
bled, and by the authority of the same as follows: —’

(2) In every Bill presented to the Governor-General under
section 33 or scction 34 of this Order, the words of enactment
shall be as follows, that is to say:

‘Be it enacted by the King’s Most Excellent Majesty, by
and with the advice and consent of the House of Representa-
tives of Ceylon in this present Parliament assembled, in accord-
ance with the provisions of section 33 (or section 34 as the
case may be) of the Ceylon (Constitution) Order in Council,
1946, and by the authority of the same, as follows: —’

(5} “Any alteration in a Bill necessary to give effect to sub-
section (2) or this section shall not be deemed to be an amend-
ment of the Bill,

This is based upon section 9 of the Ministers’ draft, but the
formula has been copied from the practice of the Parliament of
the United Kingdom.

Subsection (2) is based upon the Parliament Act, 1911.

Subsection (3) is new, and is duc to the fact that in Ceylon the
enacting clause is decmed to be part of the Bill,

39—(1) Any law which has been assented to by the Laws
Governor-General and which appears to His Majesty's Goy- relating to
: 2 : . Ceylomn
ernment in the United Kingdom— & i e

(#) to alter, to the injury of the stock-holder, any of swocks
the provisions relating to any Ceylon Government stock
specified in the Second Schedule to this Order; or

(b) to involve a departure from the original contract in
respect of any of the said stock

may be disallowed by His Majesty through a Secretary of State.

(2) The provisions of subscction (1) of this section shall also
apply in relation to any Ceylon Government stock issued after

14
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the date upon which this Part of this Order comes into operatioﬂ
which, at tne request of the Government of the Island, has been
included in the List kept by the Treasury of the United Kingdom
in conlormity with the provisions of Section 2 of the Colonial
Stock Act, 1900, of securities in which a trustee may invest,

(3) Wnenever any such law has been disallowed by Ilis
Majesty, the Governor-General shall cause notice of such dis-
allowance to be pubuished m the Government Gazette.

(4) Every law so disallowed shall ccase to have effect as soon as
notice of such disallowance shall be published as atorefaid;
and thereupon any enactment repealed or amended by or in
pursuance of the law disallowed sall have effect as if such law
had not been made. Subject as aforesaid the provisions of
scction 6 of the Interpretation Ordinance shall apply.

This is consequential upon the omission from the Gonstitution
(as from the Ministers’ draflt) of any general power tq disallow
legislation, a power which has hitherto been included in all
Constitutions save that of the Irish Free State (though it has also
been removed from the South Africa Act, 1909). The existing
sterling loans became trustee securitics on the basis that any
laws which interfered with the securities could be disallowed.
Subsection (1) appiies to such loans. Subsection (2) applies to
loans subsequently raised in the United Kingdom and included
in the trustec list at the request of the Ceylon Gowvgrniment,
That Government can, of course, issuc stock in London without
this disqualification, but in that casc it will have to pay a higher
rate of interest. 'I'he Government has not in fact raised any
loan in London since 1948,

PART IV

DevimitaTioNn oF ELEcTORAL DisTrICTS

Establishment  g40.—(1) Within one year after the completion of every
of Delimitation general census of the Island following the general census of

foe e 1946, the Governor shall establish a Delimitation Commis-

sion. i

(2) Every Delimitation Commission established "under this
section shall consist of three persons appointed by the Governor-
General who shall select persons who he is satisfied are not
actively engaged in politics. The Governor-General shall appoint
one of such persons to be the Chairman.

{3) If any member of a Delimitation Commission shall die, or
resign, or if the Governor-General shall be satislied that any

L
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such member has become incapable of discharging his functions
as such, the Governor-General shall, in accordance with the
provisions of subscction (2) of this section, appoint another per-
son in his place.

) (Revoked).

This section, other than subsection (3), is taken from section 14
of the Ministers’ dralt. That section ‘provided for the Chief
Justice or a Judge of the Supreme Court to be chairman, but in
paragraph 276 the Soulbury Report expressed some doubt on the
wisdom of this proposal. Subsection (3) is consequential.

The section is printed as amended by the Ceylon Independence
Order in Council, 1947. The powers of the Governor under
tne scction as originally enacted were to be exercised in his
discretion as subsection (4) provided. T'his being deemed
inconsistent with Dominion Status subsection (4) was revoked
by the Independence Order and the language of subsections (2)
and (8) was amended.

It should be noted that this section will not come into opera-
tion until after the census of 1953. The first Delimitation Com-
mission was provided for by section 76(1).

4t.—(1) Every Delimitation Commission established Duties of
under scction 40 of this Order shall divide cach Province Delimitation
ol the Island into a number of electoral districts ascertained COmmissions
as provided in subsection (2) of this section and shall assign
names thereto.

(2) The total number of persons who, according to the last
preceding general census, were for the time being resident in the
Province snall be ascertained to the nearest 75,000. In respect
of each 75,000 of this number the Delimitation Commission shall
allot one electoral district to the Province and shall add a further
number of electoral districts (based on the number of square
miles in the Province at the rate of one additional electoral dis-

trict for each 1,000 square miles of area calculated to the nearest
1,000} as follows:

Western Province

Central Province

Southern Province
Northern Province
Fastern Province
North-Western Province
North-Central Province
Province of Uya

Province of Sabaragamuwa

Bt o B B Mo N e
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(3) Subject to the provisions of subsections (4) and (5) of this
section, each electoral district of a province shall have as nearly
as may be an equal number of persons:

Provided that, in dividing a Province into electoral districts,
every Delimitation Commission shall have regard to the trans-
port facilities of the Province, its physical features and the com-
munity or diversity of interest ol its inhabitants,

(4) Where it appears to the Delimitation Cominission that
there is in any area of a Province a substantial concentration of
persons united by a community of interest, whether ricial,
religious or otherwise, but differing in one or more of these
respects from the majority of the inhabitants of that area, the
Commission may make such division of the Province into electo-
ral districts as may be necessary to render possible the
representation of that interest. In making such division thg
Commission shall have due regard to the desirability of reducing
to the minimum the disproportion in the number, @[ persons .
resident in the several clectoral districts of the®Province,

(5) Notwithstanding anything in subscction (1) of this section,
the Delimitation Commission shall have power to create in any
Province one or more clectoral districts returning two or more
members:

Provided that in any such case the number of electoral districts
for that Province, as ascertained in accordance with the pro-
visions of subsection (2) of this section, shall be reduced so that
the total number of Members to be returned for that Province
shall not excced the total number of electoral districts so
ascertained,

Subsections (1) and (2) are taken verbatim from subsections
(1) and (2) of section 18 of the Ministers” draflt, amd subscction
(8) is taken from subsection (3) of that section with drafting
amendments. Subsection (4) is taken from paragraph 278(ii)
of the Soulbury Report, except for the last sentence, which is
new. Subsection (5) is based upon paragraph 278(iii) of the
Soulbury Report.

Subsections (1), (3), (4) and (5) applied to the first Delimitation
Commission, but for the purpose of that Commission subsection
(2) was replaced by section 76(2). which fixed the ndmber of

L o - i Fld
elected members at 95. The explanation is that, in the Memo-
randum attached to the Ministers’ draft, the Ministers worked
out the distribution in accordance with the census of 1931, in
order to illusirate the effect of the scheme which they propesed.
They assumed, in fact, that the Constitution which they had
drafted would come into operation before the next census, and
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that a new Dclimitation Commission would be appointed after
the next census. The delay due to the appoinument of the
Soulbury Commission, and the decision of the Board of Ministers
to hold a census in 1946, altered the situation. The Soulbury
Commission did not deal with the point, but seemed to assume
in paragraph 275 that the census of 1946 would apply. On the
other hand, their discussions were based on the census of 1951,
and the discussions outside accordingly centred upon a House
of Representatives of 95 elected Members distributed as recorded
in the Memorandum attached to the Ministers’ draft. It was
therefore decided to ignore the census of 1946 and to enact the
distribution given by the Ministers by way of illustration, and
ihis has been done in section 76(2).

The scheme in subsection (2} of the present section was
designed mainly to modify the strict territorial principle in
favour of the minorities. It was not based, as the Soulbury
Commission suggests, on the principle applied in England before
1885, whereby ‘communitics” in the territorial sense rather than
aggregates of population—boroughs and countics as such—were
given representation. Rather it was based on the practice in
Great Britain, South Africa and other countries, whereby a
sparse population Is given a greater proportional representation
than a concentrated population. The cxplanation in Great
Britain is that if strict equality of population was applied the
constituencies would vary in size from a square mile in London
to several huge counties in the north and west of Scotland. Such
large constituencies would be unmanageable, and so density of
population is taken into consideration. In agricultural countries
like South Africa and Australia, there is the additional factor
that the rural population, on whom the wealth of the country
largely depends, must be given some weightage against the
more concentrated and more highly organized urban popula-
tion; and in the Union of South Africa there is the additional
factor that the farmers are mainly Afrikaner while the towns-
men contain a higher proportion of people of British origin.
It was realized that if the same principle was applied in Ceylon
there would be several advantages. First, and most important,
it would provide increased representation for minority commu-
nities without introducing communal representation, to which
the Ministers were opposed. The Tamils and Muslims are
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mainly in the comparatively sparsely populated Northern and
Eastern Provinces, while the Indians are mainly in Uva and
Sabaragamunwa Provinces. It will be seen that these four Pro-
vinces obtained 13 of the 25 additional members. Secondly, the
system would give weightage to the rural population as against
the urban population, who are necessarily much more highly
organized and prov ided most of the members for the State
Council even in the rural areas. Thirdly, it would give wgight-
age to the Kandyan Sinhalese against the Low-country Sinhalese,
since 11 of the additional seatss or 14 if the North-Western
Province be incduded, would go to Kandyan Provinces,
Fourthly, it would give weightage to the backward areas as
against the more highly developed arcas. It is therefore ndét
entirely correct to say with the Soulbury Report (paragraph 275)
that the scheme was a combination of territorial ind communal
representation.  The communal motive was dominant: that is,
the primary intention was to give a greater proportionate repre-
sentation to the minorities; but the other advantages were fore-
seen. In any event the Ministers were looking forward, as their
Memorandum makes clear, to the time when the communal
factor would be quite irrelevant.

At the general election of 1952 the effect of weightage was
altered becausc of the change of the franchise from ddmicile to
citizenship. Since few Indians had obtained citizenship at the
date when the registers were compiled, the section gave increased
weightage to the Kandyan Sinhalese.

Subsection (4), which was added by the Soulbury Commission,
does not add anything to the Ministers’ intention, though it was
not intended in the Ministers’ dralt to give the Commission com-
plete discretion and emphasis was therefore laid on the principle
of cquality within the Province. Some attempt has been made
to ecffect this intention by the last sentence of the subsection,
though possibly it would have been better if some [D(ed pro-
-portion of deviation (in South Africa it is 15 per ¢gnt *from the
normal, i.e. a maximum variation of 30 per cent) had been fixed.
‘The phrase ‘community or diversity of intcrest of its inhabi-
tants’, which is taken by subsection (8) [rom the Ministers’ draft,
was intended to enable the Commission to vary constituencies
according to community, and this was perhaps clearer in the
Ministers’ draflt than in the present subscction (3).
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. Subsection (3) was recommended by the Soulbury Commission
in the following terms:

‘It was suggested to us that minority representation would be
strengthened by the creation of multi-member constituencies on
the ground that the only chance of representation [or small
minorities depended on their concentrating all their strength on
candidates of their own choice in a mult-member constituency.
It seems to vs that it might be advantageous to adopt this method
of representation in certain localities, for instance, in the City
of Colombo and possibly in the Taffna peninsula, and parti-
cularly where divisions of caste in the same community are
prominent, We therefore propose that the Declimitation Com-
mission should be instructed to consider the creation of such
constituencies in appropriate arcas.’

It is, however, quite clear that multiimember constituencies
as such enme to the benefit of the majority. They can help
minorities only if some form of proportional representation is
introduced or the system of ‘plumping’ is adopted. ‘Plump-
ing” means that in a three-member constituency any elector can
cast three votes as he pleases, i.c.. one for each of three candi-
dates, or two for one candidate and one [or another, or three for
one candidate. Even then experience has shown (as in the
former school board system in England) that a well-drilled
majority can always carry off all the seats. Probably no electo-
rate in Ceylon could be well-drilled at this stage of development,
but there are other devices for preventing plumping from having
its effect. Also, since this system is combined with the abolition
of the coloured ballot box system there is a high proportion of
spoilt ballot papers.

42. In the event of a difference of opinion among the Decisions of
members of any Delimitation Commission, the opinion of 8'3]'““.‘_“?‘0“
the majority of the members thereof shall prevail and shall OO
be deemed to be the decision of the Commission. Where cach
member of the Commission is of a different opinion the opinion
of the Chairman shall be deemed to be the decision of the
Commission.

This section is new, being consequential upon section 41.

43. The Chairman of every Delimitation Commission Notification
shall communicate the decisions of the Commission to the ‘I‘)[:‘LI‘;:;:;““I
Governor-General who shall by Proclamation publish the 77
names and boundaries of the electoral districts as decided by the
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Commission, and the number of members to be returned by each.
such district; and the districts specified in the Proclamation for
the time being in force shall be the electoral districts of the
Island for all the purposes of this Order and of any law for the
time being in force relating to the clection of Members of the
IHouse of Representatives.

This section is based upon scction 13(4) of the Ministers’
draft, but has been made much more precise in its drafting.

Re-division . Any re-division of the Provinces of the Island Into
of electoral  ojectoral districis, effected by any Delimitation Commission
ISIC o tahlished under section 40 B this Order, and any altera-
tion consequent upon such re-division in the total number of

the Members of the House of Rcepresentatives shall, in respect

of the election of Mecmbers thereof, come into operation at thes
next general election held after such re-division and not earlier.

-
This section is new, being consequential upon Secfion 40.

PART V
THE EXECUTIVE
Fxccutive 45, The exccutive power of the Island shall continue
POWEL vested in His Majesty and may be exercised, on behalf of
His Majesty, by the Governor-General in accordance with the
provisions of this Order and of any other law for the time being
in [force. :
This section is based upon section 42 of the Ministers’ draft
but was redrafted in the Independence Order of 1947, The
« theory of the law is that executive power is vested in the Queen
throughout the Commonywealth, but in Ceylon as in the other
Dominions the power is exercisable by her representative. How
the power is exercised depends upon law and practice for the
time being. In the United Kingdom practice prescribes that,
gencrally speaking, the (Jueen acts on the advice of Ministers.
In Ceylon the Governor-General similarly acts in accordance
with section 4. This section, like section 7, maintains thg theory
of the unity of the Crown—the ‘common allegiance’ to which
the Statute of Westminster refers,

Cahinet of  46.—(1) There shall be a Cabinet ol Ministers who shall

Ministers he appointed by the Governor-General and who shall be
charged with the general direction and control of the govern-
ment of the Island and who shall he collectively responsible to
Parliament, o : il
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. (2) Of the Ministers, one who shall be the head of the Cabinet,
shall be styled the ‘Prime Minister’; of the other Ministers
one shall be styled the ‘Minister of Justice’ and another shali
be styled the ‘Minister of Finance’.

(3) (Revoked).

(4) The Prime Minister shall be in charge of the Ministry of
Dcfence and Lxternal Affairs and shall administer the matters
relating to that Ministry in addition to such other matters as
he may determine to retain in his charge. Each Minister, other
than” the Prime Minister, shall be charged with the administra-
tion of such subjects and functions as may be assigned to him
by the Prime Minister.

Subsection (1) is taken, with some changes of language, from
section b1 of the Ministers’ draft. Section 43 of the Ministers’
draft provided, until Parliament had made other provision, that
there shonld he ten Ministers, but the Soulbury Commission
recommended that there should be no limitation of number.

Provision for the appointment of a Prime Minister was made
in section 435 of the Ministers’ draflt, but the remainder of sub-
section (2) comes from paragraph 326 of the Soulbury Report.

Subsection (3) was revoked by the Independence Order.

Subsection (4) is taken in substance from section 44 of the
Ministers' draft. The specific allocation of Defence and External
Affaire” comes from paragraph 325 of the Soulbury Report,
though it carries out what was in fact the Ministers’ intention.

The words ‘gencral direction and control” in subsection (1)
attempt to state the British constitutional convention. There
is nothing in the law of the United Kingdom to give the Cabinet
control over the Departments, but its power to do so has been
acquired by practice over 250 vears. Since the Board of
Ministers had only limited functions under the Donoughmore
Constitution, it was thought by the Ministers that the British
convention should be specifically enacted. The effect of the
convention may be stated shortly in the assertion that no change
of policy.of any importance, whether or not it needs legislation
or financial® provision by Parliament, should be carried out
without Cabinet sanction. The Cabinet, on the other hand,
has full power to change the policy of any Department, and
any Minister who is unwilling to accept the change has no
alternative but to resign.

The phrase ‘shall be collectively responsible to Parliament’
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is again an attempt to state the British constitutional conven-
tion. The nature of this responsibility is discussed in Part I
of this book. Shortly, it may be said that every Minister accepts
responsibility for every decision of the Cabinet. If he is unable
to accept that responsibility, he must resign. Accepting respon-
sibility means not only that he may be called to account politi-
cally for any defects that may appear in the policy, but also
that he must actively support the policy by vote angi, if
necessary, by specech,  On no account is he permitted to-say that
he disagrees or disagreed with the policy. It is his policy even
if he opposed it in the Cabinet.

In addition to the recommendations which have becn incor-
porated in the section, the Soulbury Commission advised as
follows:

(i) The functions of the Tinancial Secretary stold be trans-
ferred to a Minister of Finance who, subject to the functions
allotted to the Public Services Commission, should also be
responsible for the public services.

(ii) The Department of Fisheries should be transferred from
the Ministry of Local Administration to the Ministry of
Agriculture and Lands.

(iii) The function of poor relief should be transferred from
the Ministry of Labour to the Ministry of Health, *

(iv) The control of road transport should be transferred [rom
the Ministry of Local Administration to the Ministry of Com-
munications and Works.

(v) The control of emigration, immigration and repatriation
should be transferred from the Chief Secretary to the Ministry
of Home Aflairs.

(vi) The Commission was doubtful whether Labour could be
satisfactorily combined with Industry and Commerce. No
immediate reallocation was recommended, but it was thought
that subsequently it would be necessary to create separate
Ministries. Rw

On this last point the Social Services Commission recom-
mended that a Ministry of Labour and Social Welfare be created,
and that it assume control of the poor law.

Subsection (3), which was revoked by the Independence Order,
dealt with the mecthod by which the Prime Minister and the
other Ministers were appointed. It was revoked because it was
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dnconsistent with Dominion Status. The method of appoint-
ment is therefore covered by section 4 of the Constitution, which
applies the United Kingdom convention. The Prime Minister
is appointed by the Governor-General, and this is one of the
few functions exercised by the Governor-General (like the
Queen) in his discretion. His task is to find a Prime Minister
who can form a Government capable of accepting collective
responsibility to Parliament under this section, The manner
in which the convention operates is explained in Part T of this
book. The other Ministers .are appointed by the Governor-
General on the advice of the Prime Minister.

Though there is no specific reference in the Constitution to
the appointment of an Acting Prime Minister and such an
appointment is not usual, it is clear from section 49(3) that such
an appoinument can be made. Section 46(2) shows that the
Prime Minister is one of ‘the Ministers’. Hence ‘a Minister’
in section 49(8) includes the Prime Minister. It follows that,
when the Prime Minister is unable to perform any of the
functions of his office, the Governor-General may appoint a
person to act in the place of the Prime Minister, either generally
or in the performance of any particular function. Such functions,
as the concluding sentence of section 49(3) shows, may include
the control of the Ministry of Defence and External Affairs. On
the other hand, the illness or absence abroad of the Prime
Minister does not necessarily imply that there must be an Acting
Prime Minister. The practice in the United Kingdom is for
the Prime Minister to continue to exercise some functions but
to leave others, such as the chairmanship of the Cabinet, to
another Minister (e.g. Lord Derby in 1868, Sir Henry Campbell-
Bannerman in 1908, Mr Bonar Law in 1923 and Sir Winston
Churchill in 1953). Nor is it necessary that a new Prime
Minister be appointed immediately on the death of the holder
‘of that office. On the death of Lord Palmerston in 1865 there
was an interval of eleven days and on the death of Mr D. S.
Senanayake in 1952 there was an interval of four days.

It is possible for one of the Ministers to be appointed Deputy
Prime Minister in addition to his other duties, and the Prime
Minister would then deccide what ‘subjects and functions’
should be assigned to him in that capacity. The functions
could include presiding over the Cabinet in the absence of the
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Prime Minister, since subsection (2) provides that the Prime
Minister shall be head of the Cabinet and not that he shall
always preside over it. On the other hand, when the Prime
Minister is abroad or otherwise unable to attend to all his
duties, he need not advise the appointment of a Minister as
Deputy Prime Minister. He could, for instance, assigch to one
Minister the function of presiding over the Cabinet and to
another the function of looking after the Ministry of Defence,and
External Affairs, subject to the control of the Prime Minister.
So far it has not been the practiee to appoint a Deputy Prime
Minister, but the Prime Minister has assigned to another Minister
the function of presiding over the Cabinet in his absence,

A difficult guestion might have arisen if the illness of
Mr D. S. Senanayake in March 1952 had been prolonged. A Prime
Minister who was capable of giving advice during hi§ iflness would
no deoubt either tender his resignation or advise the making of
other arrangements during his enforced absence: but if he was
unable to tender advice it would be nccessary for the Governor-
General to decide whether to leave the matter in suspense until
the effect of the illness became clear or formally to ‘dismiss’
the Prime Minister in order to fill the post, at least ad interim.
The question has never arisen in the United Kingdom. -

Parliamentary  47. The Governor-General may appoint Palhamcntary
Secretarics Secretaries to assist the Ministers in the exercise of their
Parliamentary and departmental duties: :
Provided that the number of Parliamentary Secretaries shall

not at any time exceed the number of Ministers,

"This section is taken from section 45 of the Ministers’ draft,
with the difference that the name has been changed from
‘Deputy Minister’ to ‘Parliamentary Secretary’. It has been
amended by the Independence Order.

The Soulbury Commission recommended in paragraph
326(viii) that in the first instance Parliamentary Secretaries
should be appointed in the Ministries whose portfolios are parti-
cularly heavy. It may be noted, however, that at least two
Ministers must be in the Senate and that it will be necessary
to have Parliamentary Secrctaries to represent them in the Houss
of Representatives. It seems clear, too, that there should be two
Parliamentary Secrctaries (the maximum allowed by section 48)
in the Senate.
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« 48. Not less than two Ministers, one of whom shall he Ministers and
the Minister of Justice, shall be Members of the Scnate. gfcr;}ﬁ::g?;
If Parliamentary Secretaries are appointed in pursuance of gon.e

the provisions of section 47 of this Order, not more than

two of them shall be Members of the Senate.

‘This section is taken from the Soulbury Report, paragraph
310(vi). '

4g-—(1) Every Minister and every Parliamentary Secre- Other
tary shall hold office during ITis Majesty's pleasure: ol

Provided that any Minister or Parliamentary Sccretary ,nq
may at any time resign his office by writing under his hand Parliamentary
addressed to the Governor-General. Secrctaries

(2) A Minister or Parliamentary Secretary who for any period
of four consecutive months is not a member of cither Chamber
shall, at the expiration of that period, cease to be a Minister or
Parliamentary Secretary, as the case may be,

(3) Whenever a Minister or Parliamentary Secrctary is, [rom
any cause whatever, unable to perform any of the functions of his
office, the Governor-General may appoint a person, whether or
not he has already been appointed a Minister or Parliamentary
Secretary, to act in the place of the said Minister or Parliamen-
tary Secretary, as the case may be, either generally or in the
performance of any particular function. For the purposcs of
this Order, a person so appointed shall be deemed to be a
Miniscer or a Parliamentary Sccretary, as the case may be, as
long as his appointment shall subsist.

(1) A person appointed to be or to act as a Minister or Par
liamentary Secretary shall, before entering on the duties of his
office, take and subscribe before the Governor-General the official
oath in accordance with the provisions of the Promissory Oaths
Ordinance or shall make the appropriate affirmation in lien
thereof as provided in the said Ordinance.

Subsection (1) is taken from section 46 of the Ministers’ draft,
and subsection (2) from section 48 of that draft, the period
having been extended from three to four months to cover the
period of a general clection. It has been amended by the
Independence Order.

Subsection (3) reproduces section 47 of the Ministers’ draflt,
and subsection (4) reproduces section 50 of that draft with a
slight amendment.

The fact that cach Minister and Parliamentary Secretary
holds his office at the Queen’s pleasure indicates that the office
is at all times in the Prime Minister’s disposal, for in these
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matters the Queen acts on the advice of the Prime Ministers
The question of the dismissal of Ministers is discussed in Part L
In practice, however, the question of dismissal rarely arises, for
when the Prime Minister wishes to make a change he requests
the Minister to resign.

A change in the office of Prime Minister does not in itself
render any other Ministries vacant. ‘The Ministers hold their
offices at the new Prime Minister's disposal and, in consultation
with the Governor-General (who makes the [ormal appoint-
ments), he makes such changes & he thinks fit. If, however,
he decides to confirm a Minister in his appointment (e.g. most
ol the Ministers in March 1952) there is no nced for that
Minister to take the oaths again, Similarly, a general clectiof
in itsell has no effect on Ministerial oflices. ]:';I“E(llwlltl}’ the
Prime Minister finds it nccessary to make a new distribution of
portfolios, as in June 1952, but those Ministers who retain their
offices do not take their oaths afresh. In June 1952 all the
Ministers were invited to Queen’s House, but only those who
changed offices or were newly appointed took the oaths.

In accordance with the Demise of the Crown Act, 1901, the
demise of the Crown does not affect Ministerial office. It is,
however, the practice for the Governor-General, tl.1e'-Chief
Justice, the Prime Minister, and the Ministers to take the oath
of allegiance to the new Sovereign. In February 1952 the Chief
Justice took the oath, which was administered by the Secretary

* to the Governor-General. The Chief Justice then administered
the oath to the Governor-General, who in turn witnessed the
oaths of the Ministers,

Scerctary 50, There shall be a Secretary to the Cabinet who shall
ci&ﬂi‘i be appointed by the Governor-General. The Secretary to
the Cabinet shall have charge of the Cabinet Office and
shall, in accordance with such instructions as may be given to
him by the Prime Minister, summon mectings of the Cabinet,
arrange the business for, and keep the minutes of such Meetings,
and convey the decisions of the Cabinet to the®appropriate
person or authority.

This section is based on section 52 of the Ministers” draft
but has been amended by the Independence Order. The
practice under the Donoughmore Constitution was for the Clerk
to the State Council to be Sceretary to the Board of Ministers
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also. This confusion of function was considered by the
Ministers to be inappropriate, since there were occasions on
which the Clerk would advise the Speaker of the House of
Representatives on matters to be submitted to the House by the
Cabinct. Accordingly, it was decided to separate the offices.
The section gives effect to the practice in Great Britain.

51.—(1) There shall be for each Minisiry a Permanent Permanent
Secretary who shall be appointed by the Governor-General, Jecretaries to

(2) Each Permanent Secretary shall, subject to the general
direction and control of his Minister, exercise supervision over
the department or deparuments of Government in the charge
of his Minister.

(3) For the purpose of this section the department of the
Auditor-General, the office of the Clerk to the Senate, the office
of the Clerk to the House of Representatives and the Cabinet
Office shall be deemed not to be departments of Government.

(1) The Governor-General may transfer any Permanent Secre-
tary to any public office,

Subsection (1) is based upon section 33(2) of the Ministers’
draft but has been amended by the Independence Order.

Subscction (2) reproduces part of section 53(2) of the Ministers’
draft, and subsection (8) reproduces section 53(4) of that draft.

Subsection (1) was inserted by the Independence Order.

This is an important provision inserted by the Ministers in
order to draw a clear distinction between matters of policy and
matters of administration. The Donoughmore Constitution, by
vesting administrative control in Executive Committees, each of
which had a number of Departments under its control, en-
couraged the members of the State Council to involve them-
selves in functions which were purely administrative, Also, the
functions of government were dispersed among a large number
of Departments, The Permanent Secrctary was intended to
excrcise the administrative functions which were excrcised by
Executive Committees and provide for co-ordination among the
Departmeénts of each Ministry. It was hoped that in due course
cach Ministry would come to regard itself as a single Department
divided into sub-departments, as is the case in Great Britain.
This reorganization has not yet been brought about and in
some degree the fragmentation of government continues. While
it is not improper for Ministers to consult ‘Heads of Depart-
ments’ such consultation should normally take place in the
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presence of the Permanent Sccretary in order that general
administrative questions may be kept in mind. All communica-
tions should pass to and from the Minister through the Perma-
nent Secretary, Communications of an official character with
members of the public should always be sent by the Permanent
Secretdary or some official ‘of lower rank, but in the name of
the Ministry. The usual formula is: ‘I am directed by the
Minister.’

PART VI
THE JUDICATURE

Judgesof the  52—(1) The Chief Justice and Puisne Judges ol the
-"“I:,F‘fm? Supreme Court and Commissioners of Assize shall be
“O%T appointed by the Governor-General.

(2) Every Judge of the Supreme Court shgll,leold office
during good behaviour and shall not be removable except by the
Governor-General on an address of the Senate and the House
of Representatives,

(3) The age of the retirement of Judges of the Supreme Court
shall be sixty-two years:

Provided that the Governor-General may permit a Judge of
the Supreme Court who has reached the age of sixty-two years
to continue in office for a period not exceeding twelve months.

(4) The salaries of the Judges of the Supreme Court shall be
determined by Parliament and shall be charged on the Conso-
lidated Fund,

(h) Every Judge of the Supreme Court appointed before the
date on which this Part of this Order comes inte operation and

» in office on that date shall continue in office as if he had been
appointed under this Part of this Order.

(6) The salary payable to any such Judge shall not be dimi-
nished during his term of office.

Subsection (1) reproduces section 69(1) of the Ministers’ draft,
except that it has been extended to Commissioners of Assize,
and that under the Independence Order the power has ceased to
be diseretionary. ‘

Subsection (2) repreduces the major portion of .secfior.a 69(2)
of the Ministers' dralt.

Subsection (3) is new, since the Ministers” draft left to Parlia-
ment the task of [ixing an age for retirement.

Subscction (4) is taken from section 71 of the Ministers” draft.
Subsection (5) also is new, being a transitional provision,

Subsection (6) is taken from section 71 of the Ministers’ draft.
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53—(1) There shall be a Judicial Scrvice Commission The Judicial
which shall consist of the Chiel Justice, who shall be the ?:ﬁ;lﬁission
Chairman, a Judge of the Supreme Court, and one other
person who shall be, or shall have been, a Judge of the Suprcme
Court. The members of the Comimission, other than the Chair-
man, shall be appointed by the Governor-General.

(2) No person shall be appointed.as, or shall remain, a mem-
ber of the Judicial Service Commission, if he is a Senator or a
Member of Parliament.

(&) Subject to the provisions of subscction (5) of this scction,
every member of the Judicial Service Commission, other than
the Chairman, shall, unless he earlier resigns his office, or is
removed thercfrom as hereinalter provided, or being a Judge of
the Supreme Court ceases so to be, hold office for a period of
five years from the date of his appointment, and shall be eligible
for re-appointment.

(4) The Governor-General may for cause assigned remove any
member of the Judicial Service Commission from his office.

(5) The Governor-General may grant leave from his duties
to any member of the Judicial Service Commission, and may
appoint a person qualified to be a member of the Judicial Service
Commission to be a temporary member for the period of such
leave.

(6) Where a person is appointed to be a member of the Judi-
cial Service Commission, he may be paid such salary or allowance
as may be determined by Parliament. Any salary or allowance
payabde to such person shall be charged on the Consolidated
Fund aild shall not be diminished during his term of office.

(7y (Revoked).

Subsection (1) is based upon section 68(1) of the Ministers’
draft, but it has been modified in accordance with paragraph 398
of the Soulbury Report. '

Subsection (2) is based upon scction 68(2) of the Ministers’
draft, but has been amended by the addition of a reference to
the Senate and the omission of the exclusion of candidates for
election, no doubt because it is not casy to determine when a
person becomes a candidate.

Subsection (3) is based upon secction 68(3) of the Ministers’
dralt.

The remainder of the section is new.

The Ministers decided to establish a Judicial Service Com-
mission in order to remove judicial appointments from politics
and to give some sort of guarantce to the minorities that
appointments to the judicial service would not be determined on

15
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communal lines. The proposal was acceptable to the Soulbury
Commission and accordingly finds a place in the Constitution.
The powers of the Governor-General ceased to be discretionary
through amendments made by the Independence Order.

Secrctary to  54. Therc shall be a Sccretary. to the Judicial Service
Judicial Service. Gommission who shdll be appointed by the Comunission.
Cormmmission
This scction is based upon paragraph 399 of the Soulbury
Report, though it was implicit in the Ministers’ dratt, The
Independence Order transterred the power from ‘the Governor
acting on the recommendation of the Commission’ to ‘the
Commission .

Appointment  55—(1) The appointment, transfer, dismissal and disci-
o other plinary contral of judicial officers is herchy vesged in the
judicial oflice

Judicial Service Commission.

(2) Any judicial officer may resign his office by writing under
his hand addressed to the Governor-General.

(3) Every judicial officer dppolllt(.d. betore the date on which
this Part of this Order comes into operation and in office on
that date shall continue in office as if he had been appointed
under this Part of this Order.

(4) The Judicial Service Commission may, by Order published
in the Governmeni Gazetle, delegate Lo the’ SLClLtal} to the Com-
mission the power to authorise all transters, other than trinslers
involving increase of salary, or to make acting appointments
in such cases and subject to such limitations as may be specified
in the Order. _

(3) In this section ‘appeintment’ includes an acting or tem-
porary appointment and ‘judicial officer’ means the holder of
any judicial office but does not include a Judge of the Supreme
Court or a Commissioner of Assize.

This section is based upon section 69(3) of the Ministers’ draft,
but the Commission’s tunctions have been enlarged in accord-
ance with paragraph 400 of the Soulbury Report and in order
to make the provision parallel with that in section 60 of the
Constitution. Subsection (1) was amended and sub'-]m:tlon 4)
redrafted by the Independence Order.

It may be noted, however, that whereas the meaning of
“transfer’ is limited by section 60(2) of the Constitution, there
is no such limitation in this scction, so that every transter, even
if it does not involve an increase of salary, is within the jurisdic-
tion of the Judicial Service Commission.
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56. Every person who, otherwise than in the course of Interference
his duty, directly or indirectly, by himself or by any other }\;;igrial
person, in any manner whatsoever, influences or attempts Zovice
to influence any decision of the Judicial Service Commission Commission
or of any member thereof shall be guilty of an offence and
shall, on conviction after summary trial before a Magistrate,
be liable to a fine not exceeding one thousand rupees or to
imprisonment for a term not cxeceding one year or to both such
fine and such imprisonment:

Provided that nothing in this section shall prohibit any person
from giving a certificate or testimonial to any applicant or candi-
date for any judicial office.

This section is based upon section 65 of the Ministers” draft
which, however, applied only to the Public Service Commission,

It was slightly amended by the Independence Order.

PART VII

TurE PUBLIC SERVICE

57- Save as otherwise provided in this Order, every Tenure of
person holding office under the Crown in respect of ;hé glﬁfﬁtlgetrl:fm
Government ol the Island shall hold office during His Rt
Majesty's pleasure.

This section reproduces the substance of section 66(1) of the
Ministers’ draft and merely gives effect to the general principle
applicable to all appointments under the Crown in all parts
of the Commonwealth, including the United Kingdom. Public
servants throughout the Commonwealth are servants of the
Qucen and, except where provision is specially made by law,
hold office at her pleasure. The manner in which she exercises
her pleasure in Ceylon is, however, determined by the
Constitution.

58.—(1) There shall be a Public Service Commission The Public
which shall consist of three persons, appointed by the Service
Governor-General, one at least of whom shall be a person s aion
who has not, at any time during the period of five years imme-
diately preceding, held any public office or judicial office. The
Governor-General shall nominate one of the members of the
Comuinission to be the Chairman.

(2) No person shall be appointed as, or shall remain, a
member of the Public Service Commission if he is a Senator or a
Member of Parliament.
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(3) Every person who, immediately before his appointment as
a member of the Public Scrvice Commission, is a public officer
shall, when such appointment takes effect, cease to hold any paid
office previously held by him as a servant of the Crown in
respect of the Government of the Island, and shall accordingly
cease to be a public officer for the purposes of this Order; and
he shall be incligible for further appointment as a public officer:

Provided that any such person shall, until he ceases to be a
member of the Public Service Commission or, while continuing
to be such a member, attains the age at which he would, %if he
were a public officer, be required to retire be decmed to hold a
pensionable office in the service of the Crown in respect of the
Government of the Island for the purposes of any written law
relating to the grant of pensions, gratuitics or other allowances
in respect of such service, &

(4) Subject to the provisions of subsection (6) of this scction,
every person who is appointed to be a member, of ¢he Public
Service Commission shall, unless he earlier resigns his office or
is removed therefrom, hold office for a period of five years from
the date of his appointment and shall be cligible for
re-appointment.

() The Governor-General may for cause assigned remove any
member of the Public Service Commission from his office.

(6) The Governor-General may grant leave from his duties to
any member of the Public Service Commission, and may appoint
a person qualified to be a member of the Public Serviee Com-
mission to be a temporary member for the period of such leave.

(7) A member of the Public Service Commission may be paid
such salary as may be determined by Parliament. The salary
payable to any such member shall be charged on the Conso-
lidated Fund and shall not be diminished during his term of
office.

(8) For the purposes of Chapter IX of the Penal Code,
a member of the Public Service Commission shall be deemed
to be a public servant.

Subsection (1) was considerably amended by the Independence
Order because the recommendation in paragraph 376 of the
Soulbury Report was clearly based on an inadequate apprecia-
tion of local conditions. It required that only one member of
the Commission should have been a public office. In Ceylon
conditions it is almest impossible to provide a balanced Com-
mission on this bhasis. The amended subscction above reverts,
with one change, to section 62(1) of the Ministers’ draft.
Though made by the Independence Order, this amendment had
nething to do with Independence,
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Subsection (2) is based on part of section 62(2) of the Ministers’
draft, with the amendment necessitated by the establishment of
a Senate. Also, the Ministers’ draft attempted to exclude
candidates for clection, but this has been removed, no doubt
owing to the difficulty of defining who is a candidate. In this
respect the section fails to give cffect to the recommendation in
paragraph 375 of the Soulbury Report, which agreed with the
Miristers” draft.

Subsection (5) gives effect to a recommendation in paragraph
376 of the Soulbury Report, sthough the proviso is new.

Subsection (4) is based on section 62(3) of the Ministers’ dralt.

Subsections (5) and (6) are new and were amended by the
independence Order.

Subsection (7) reproduces the substance of section 62(5) of the
Ministers’ draft.

Subsection (8) is based on section 65(2) of the Ministers’ draft.

The Ministers decided to establish a Public Service Commis-
sion in furtherance of their desire to guarantee to the minorities
that administration under the new Constitution would not be
conducted on communal lines. They felt that appointments to
the public service were particularly important in this respect,
and a¢cordingly the Public Service Commission was given all the
independence that a Constitution makes possible. The Soulbury
Commission approved of this intention, and the modifications
made in the Ministers’ draft are merely incidental.

59. There shall be a Secretary to the Public Service Corn- Secretary to the

mission who shall be appointed by the Commission. Fublic Service
7 Commission

This section reproduces part of section 63 of the Ministers’
draft, but the power was transferred from the Governor to the
Commission by the Independence Order.

60.—(1) The appointment, transfer, dismissal and disci- Appointments
plinary control of public officers is hereby vested in the ]SI::rril-;SeP ublic
Public Service Commission :

Provided that appointments and transfers to the office of
Attorney-General shall be made by the Governor-General.

(2) In subsection (1) of this section the expression ‘transfer
means a transfer involving an increase of salary.

In section 64 of their draft, the Ministers merely provided
that new appointments carrying an initial salary of Rs. 3,600 a
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vear should be made on the recommendation of the Public
Service Commission. In paragraph 3879 of the Report the Soul-
bury Commission assumed that this provision was intended to
apply also to promotions, transfers, dismissals and disciplinary
control. Why they should so have assumed is not at all clear,
for the Ministers’ draft,did not so provide and had no such
intention. However, the assumption was necessarily treated as
a recommendation, and accordingly subsection (1) of the present
section gives effect to that paragraph, except for the proviso,
which is entirely new. Also, sibsection (2), which is new,
modifies the generality of the recommendation. Subsection (1)

was amended by the Independence Order.
-

61. 'The Public Service Commission may, by Order published
in the Government Gazelte, delegate to any public efficer, subject
to such conditions as may be specified in the Order, any of the
powers vested in the Commission by subsection (1) of section 60.
Any person dissatisfied with any decision made by any public
officer under any power delegated as aforesaid may appeal there-
from to the Commission and the decision of the Commission on
such appeal shall be final.

This scction was much amended by the Ceylon Constitution
(Amendment) Order, 1947, and then revoked and 1‘c]11‘da't=.(l by
the Ceylon Independence Oider, 1947. In this form it 1is
entirely new.

Interference  62.  The provisions of section 56 of this Order shall apply
«with Public {n relation to the Public Service Commission as though
CommiI¥ie the reference therein to the Judicial Service Commission
were a reference to the Public Service Commission and the

reference to judicial office were a reference to public office.

This section is based on section 63(1) of the Ministers’ dralt.

Retirement  63—(1) Any officer holding office in the public service on

o pension the day immedijately preceding the day appointed by His

P odine Majesty by Order in Council as the appointed day for the

office at the purnoses of the Ceylon Independence Act, 1947, being an
appointed officer—

£y (a) who, at any time before the seventeenth day of July

1928, was appointed or selected for appointment to a

public office, appointment to which was subject to the

approval of a Secretary ol State, or who, at any time

before that day, had entered into an agreement with
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the Crown Agents for the Colonies to serve in any public
office for a specified period; or

(b) who, on or after the seventeenth day ol July 1928, was
appointed or selected for appointment (otherwisc than
on agreement for a specilied period) to a public office,
appointment to which was subject to the approval of
a Secretary of State; or

(¢) who, on or after the seventeenth day of July 1928. had
entered into an agrcement with the Crown Agents [or
the Colonies to serve for a special period in a public
office, appointment to which was not subject to the
approval of a Secretary of State, and who, on the day
appointed as aforesaid. either has been confirmed in a
permanent and pensionable office or is a European
member of the Cevlon Police Force;

may, if he elects to retive from the public service in accordance
with the provisions of subsection (2) of this scction, be granted
a pension or gratuity in accordance with and subject to the pro
visions of Article 88 of the Ceylon (Statc Council) Order in
Council, 1931, and the regulations made thercunder, notwith-
standing the revocation of that Order by section 91 of this Order;
and those provisions shall apply accordingly subject to any pro-
clamation made under Section 88 of this Order.

(2) Elcction to retire for the purposes of subsection (1) of this
section may be exercised: —

(@) in the case of an officer to whom paragraph (a) of that
cubsection applies, at any time after this part of this
Order comes into opcration;

(b) in the case of an officer to whom either paragraph (b)
or paragraph (c¢) of that subsection applies, at any time
within two years after the day appointed as aforesaid.

(3) In this section the expression ‘public office” shall, notwith-
standing the provisions of section 3, include a judicial office.

[Note: The Schedule to the Ceylon Independence Order in
Council, 1947 (which amended section 63 of the principal Order),
contains the following provision:

In the case of a person retiring before the day appointed by
His Majesty by Order in Council as the appointed day for the
purpases of the Ceylon Independence Act, 1947, Section 63 shall
continuc to have eilect as if the foregoing amendments had not
been made.

All cases of retivement under section 63 before February 4,
1948, are therefore governed by section 63 in its form as set out
in seclion 6 of the Ceylon (Constilution) (Amendment) Order in
Council, 1947, and as reproduced below:

63.—(1) Any officer holding office in the public scrvice on

the day immediately preceding the day on which this Par: of
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this Order comes into operation (in this scction referred to as®
‘the material date’), being an officer—

{a) who, at any time before the seventeenth day of July
1928, was appointed or selected for appointment to a
public office, appointment to which was subject to the
approval of a Secretary of State, or who, at any time
before that day, had entered into an agreement with the
Crown Agents for the Colonies to serve in any public
office for a specified period; or .

(b) who, on or after the scventeenth day of July 1928, but
belore the ninth day ol Ogtober 194h, was appointed or
sclected for appointment (otherwisc than on agrcement
tfor a specified period) to a public office, appointment
to which was subject to the approval of a Sccretary of
Stale; or .

(¢) who, on or after the seventeenth day of July 1928, but
before the ninth day of October 1945, had eafered into
an agreement with the Crown Agents for the Colonies
to serve for a specified period in a public office, appoint-
ment to which was not subject to approval of a Secrctary
of State, and who, at the material date, either has been
confirmed in a permanent and pensionable oflice or is a
Furopean member of the Ceylon Police Forece;

mavy, if he elects to retire from the public service in accordance
with the provisions of subsection (2) of this section, be granted
a pension or gratuity in accordance with and subject % the
provisions of Article 88 of the Ceylon (State Council) Order
in Council, 1931, and the regulations made thereunder, not-
withstanding the revecation of that Order by section 91 of this
Order; and those provisions shall apply accordingly subject
to any proclamation made under section 83 of this Order.

(2) Election to retire for the purposes of subsection (1) of

this section may be exercised—

(@) in the case of an officer to whom paragraph (a) of that
subscction applies, at any time after this part of this
Order comes into operation;

(b) in the case of an officer to whom either paragraph (b),
or paragraph (c) of that subsection applies, at any time
within two vears after the first meeting of the House
of Representatives.] o

This section was based on the recommendation in paragraphs
869-71 of the Soulbury Report, as modificd by the White Paper,
Its phrasing gave rise to difficulty, however, and accordingly
another scction was substituted by the Ceylon Constitution
(Amendment) Order in Council, 1947. This in turn gave rise to
difficulties and a new section was provided in the Ceylon Inde-
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pendence Order, 1947, for officers retiring after 3 February 1948.
Both forms are set out above.

64.—(1) All pensions, gratuities, or other like allowances Preservation
which have been, or which may be, granted to any persons 2{:‘“‘5‘0“’
who have been, and have ceased to be, in the scrvice of the
Crown in respect of the Goyvernment of the Island at any time
before the date on which this Part of this Order comes into
operation, or to the widows, children or dependants of such
persons, shall be governed by the written law under which they
were granted, or, if granted zkt‘ter that date, by the written law
in force on that date, or, in cither case, by any written Jaw made
thereafter which is not less favourable.

(2) Subject to the provisions of section 63 of this Order all
pensions, gratuities and other like allowances which may be
granted to persons who, on the datc on which this Part of this
Order coms3s into operation, are in the service of the Crown in
respect of the Government of the Island, or to the widows, child-
ren or dependants of such persons, shall be governcd by the
written law in force on that date or by any written law made
thercafter which is not less favourable.

This section is based on the recommendation in paragraph
372(iv) of the Soulbury Report.

65. . All pensions and gratuities granted in accordance Pensions, etc.,
with the provisions of this Order shall be charged on the chazged on the

s G ids
Consolidated Fund. Fond lidated

This section gives effect to the recommendation in paragraph
872(iv) of the Soulbury Report that the pensions shall be
‘suitably safeguarded’.

The effect of charging the pensions and gratuities on the
Consolidated Fund is that an annual vote is not required,

PART VIII

FINANCE

66.—(1) The funds of the Island not allocated by Jaw The
to specific purposes shall form one Consolidated Fund into Consolidated
which shall be paid the produce of all taxes; imposts, rates '
and duties and all other revenues of the Island not allocated to
specilic purposes.

(2) The interest on the public debt, sinking fund payments,
the costs, charges and expenscs incidental to the collection,
management and receipt of the Consolidated Fund and such
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other expenditure as Parliament may determine shall be chargeds
on the Consolidated Fund.

Subsection (1) reproduces scction 57 of the Ministers’ draft,
save that the proviso to that section is not reproduced in exactly
the same [orm. Subscction (2) reproduces section 58(1) of the
Ministers’ drafi, except for the reference to "\11‘1]\1110 fund pay-
ments, which is new.

In the United Kingdom there is a single Fund, called sthe
Consolidated Fund, into which all revenues are paid and out
of which all expenditure is met. Where special Funds are
created for special purposes, such Funds are almost invariably
fed fromn the Consolidated Fund, though there have been excep-
tions. The purpose of the Consolidated Fund was to enable the”
Treasury and the Parliament of the United Kmtfdom, to deal
with the revenues as a whole, instead of allocating particular
taxes to particular items of expenditure. Ceylon under the
Donoughmore Constitution followed the same practice, though
it was not described as a Consolidated Fund. The purpose of
giving the Island’s general fund the same name as in the United
Kingdom is to enable a distinction to be drawn between expendi-
ture which is voted annually and cxpenditure which is paid
without annual parliamentary sanction. In certain cases under
the Constitution—of which subscction (2) is an example—it
was desired to remove expenditure from parliamentary control
without placing it, as it had been hitherto, in the control of the
Governor (who could authorize it, and in certain cases did
authorize it, under his special powers). ‘The expenditure is then
‘charged on the Consolidated IFund' by the Constitution.
Parliament itself can charge items to the Consolidated Fund by
legislation, but then the legislation can be altered by Act of
Parliament. Where the expenditure is charged on the Consoli-
dated Fund by the Constitution it cannot he changed except
by constitutional amendment, unless of course the Censtitu-
tion itself authorizes Parliament to make a changes A list of
items charged on the Consolidated Fund is given anle, pp.
123-4.

The section does not prevent Parliament from creating special
funds, for instance the University Building and Equipment Fund
cstablished in 1924 and the National Development Fund estab-

Digitized by Noolaham Foundation.
noolaham.org | aavanaham.org



THE ORDERS Id COUNCIL 285

dished in 1945. In such cases the income is paid to the separate
fund if the law which created it so provides, or if some ather
law so provides.

The effect of subsection (2) is to prevent Parliament from
refusing to meet the outstanding obligations and such [urther
obligations as the Island may incur. The public debt, the sink-
ing fund payments, etc., arc charged on the Consolidated Fund
and must be met on the due dates without parliamentary
sanction. In other words, the section gives security to borrowers,
though additional sccurity is provided by section 39.

Expenditure which is not charged on the Consolidated Fund
is said to be payable out of moneys provided by Parliament.
In the language of the ITousc of Commons, there is thus a dis-
tinction hetween  ‘Consolidated Fund  Services’ which  are
permanently charged and ‘Sopply Services” which are financed
by annual votes.

67——(1) Save as otherwisc expressly provided in sub- \!‘"iﬂ’—dl:ﬂ“'al
section (3) of this section, no sum shall be withdrawn from Efﬂﬁ::“['ﬁ ”
the Consolidated Fund except under the authority of a Consolidated
warrant under the hand of the Minister of Finance. Fund

(2) No such warrant shall be issucd unless the sum has
by resolution of the House of Representatives or by any law
been granted for specified pnbhc services for the linancial year
during which the withdrawal is to take place or is otherwise
lawfully chareed on the Consolidated Fund.

(3) Where the Governor-General dissolves Parliament hefore
the Appropriation Bill for the financial vear has received the
Roval Assent, he may, unlceq Parliament shall have already made
provision, authorise the issue from the Consolidated Fund and
the exnenditure of such sums as he may consider necessary for
the public services until the expiry of a period of three months
from the date on which the new House of Representatives is
summoned to meet.

Subsections (1) and (2) are based on subsections (2) and (8)
of secticn 58 of the Ministers” draft save that the duty of counter-
signing wairants, which the Ministers placed upon the Aunditor-
General. has been removed. Subsection (3) is based upon
section 60 of the Ministers’ draft.

The purpose of the section is to make certain that no public
moneys are paid out except (@) on the authority of an Act of
Parliament for the financial year in question, or (b) on the
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authority of a resolution of the House of Representatives (e.gs
in the case of a supplementary estimate) for the year in question,
or (¢) where the sum is charged on the Consolidated Fund by
this Constituiion or by Act of Parliament, or (d) in accordance
with the Governor-General's special power in subsection (3),

It is somewhat incongruous to permit the House of Represen-
tatives to authorize expendﬂure by mere resolution, and the
Ministers’ draft did not so provide. Its justification, no danbt,
is that a supplementary estimate is sometimes needed for urgent
expenditure, In fact, however, the case is covered by the
_creation of the Contingencies Fund by section 68. Moreover,
the Housce of Representatives can securce the passing of the neces-
sary legislation within one month under section 38. Possibly
the provision was inserted because the State Council had become
accustomed to this slipshod method. In the United klllqdom,
annual expenditure must be authorized either by the Appropria-
tiopn Act or by Consolidated Fund Acts, into which supplemen-
tary estimates are consolidated. IHowever, no harm will be done
provided that the Ceylon Parliament reverts to the British
tradition that supplementary estimates are exceptional and, in
principle, objectionable, because they interfere with the making
of a budget which will balance at the end of the [m'mcn.l year
as well as at the beginning.

Contingencics * 68.—(1) Notwithstanding any of the provisions of section
Fund 66 of this Order, Parliament may by law create a Contin-
gencies Fund for the purpose of providing for urgent and un-

. foresecn expenditure.

(2) The Minister of Finance, if satisfied
(a) that there is need for any such expenditure, and
(b) that no provision for such expenditure exists,
may, with the consent of the Prime Minister, authorise provision
to be made therefor by an advance from the Contingencies Fund.
(8) As soon as possible after every such advance, a Supplemen-
tary Estimate shall be presented to Parliament for the purposc
of replacing the amount so advanced.

This section is new, but is based on the practice of the United
Kingdom.

As the section indicates, the purpose of the Contingencies Tund
is to enable the Treasury to meet urgent and unforeseen expendi-
ture. The process under the Donoughmore Constitution was to
secure a special warrant Irom the Governor under the autho-
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rity of the Board of Ministers. 'This section provides a better
method which does not offend against constitutional principles.
The money is provided by law in the first place, and has to be
replaced in the Fund by supplementary estimate.

69. No Bill or motion authorising the disposal of, or Special
the imposition of charges upon, the Consolidated Fund or Proumors 28
other funds of the Island, or the impesition of any tax or ,geciing
the repcal, augmentation or reduction of any tax for the public -
timue being in force shall be introduced in the House of revenues
Representatives except by a Minister, nor unless such Bill
or motion has been approved either by the Cabinet or in such
manner as the Cabinct may authorisc.

This section reproduces section 59(1) of the Ministers’ dralt
almost verbatim, This is another case where the Constitution
enacts a British convention, for the appropriate provision is in
Standing Orders of the House of Commons, but the approval
is given on behalf of the Crown. Here it is specifically provided
that the approval shall be on behalf of the Cabinet.

70.—(1) There shall be an Auditor-General who shall The Auditor-
be appointed by the Governor-General and who shall hold General
office during good behaviour.

(2) The salary of the Auditor-General shall be determined by
Parliument, shall be charged on the Consolidated Fund and shall
not be diminished during his term of office.

(5) The office of Auditor-General shall become vacant—

{(2) by his death; or

(b) by his attaining the age of [ifty-five years or such higher
age as the Governor-General may determine; or

(¢) by his resignation in writing addressed to the Governor-
Genceral ; or

(d) by his removal by the Governor-General on account ol
ill-health or physical or mental infirmity in the like
circumstances and subject to the same conditions as a
public officer in respect of similar pensionable emolu-
ments; or

(¢) by his removal by the Governor-General upon an address
from the Senatc and the House of Representatives pray-
ing for his removal.

Subsection (1) reproduces section 56(1) of the Ministers’ draft.

Subsection (2) reproduces the substance of section 56(2) of the
Ministers” draft,

Subsection -(3) reproduces section 56(3) of the Ministers’ draft,
except that the latter provided [or the power in sub-paragraph
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(b) to be exercised on the recommendation of the Public Service
Commission. Also, a reference to the Senate is included in sub-

paragraph {(g).

Audit of 41, (1) The accounts of all departments of Government,

Accounts jncluding the offices of the Cabiner, the Clerk teo the Senate,
the Clerk to the House of Representatives, the Judicial Service
Commission and the Public Service Commission shall be audited
by the Auditor-General who, with his deputies, shall at all tjmes
be entitled to have access to all books, records, or returns relating
to such accounts. A

(2) The Auditor-General shall report annunally to the House
of Representatives on the exercise of his functions under this
Order.

This section reproduces section 61 of the Ministers’ draft with
some drafting amendments, 1t may be noted thas thé function
given in subscction (2) is very different from that given by Article
85 of the Order in Council of 1931. The Audit Report is
expected to comment on the accounts and not on the policy
which the Government may be following for the time being.
The Auditor-General may deal with accounting procedure and
may report whether the Constitution, the legislation relating to
finance for the time being in operation, and Financial Regula-
tions, have been duly obscrved. It is not his business to decide
whether the country is receiving value [or its money.

PA RT IX

T'RANSITIONAL ProOVISIONS, RIPEALS AND SAVINGS

Regulations 72, The Governor shall, before the first election of Sena-
f;‘;’b‘i'ﬁ;i‘é’i}; tors in accordance with the provisions of section 9 of this
Order, make regulations prescribing the method of voting
and of transferring and counting votes in any election of
Senators; and such regulations shall have effect as if enacted in

this Order until Parliament shall otherwise provide.

This provision is new, being consequential upon the establish-
ment of a Senate. It was at one time intended to include the
regulations in a Schedule, but it was thought desirable to leave
them to be governed by legislation. Since the legislation was
required before the Parliament was in existence, however, the
first rules were made by th Governor.
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« 73. For the purpose of sccuring that one-third of the Term of
Senators shall retire every second year, at the first meeting ‘S’iﬂciftg;ﬁm
of the Senate under this Order, the Senate shall by lot ™
divide the Senators into threc classes, each class consisting of
live elected Senators and five appointed Senators; and the term

of office of the Senators of the first class shall terminate at the
expiry of a period of two years, the term of office of the Senators

of the second class shall terminate at the expiry of a period
of four years, and the term of office of the Senators ol the third
class shall terminate at the expiry of a period of six years, from
the date of election or appointment, as the case may be. For
the purposes of this scction, appoinuted Senators shall be deemed

to have been appointed on the day on which elected Senators
are elected.

"This section is based upon paragraph 310(x) of the Soulbury
Report, but has been modified hecause of the decision in the
White Paper, requested by Mr Senanayake, that the term of
office of a Senator be 6 years and not 9.

74 Notwithstanding anything in section 11 of this Number of
Order, the first House of Representatives shall consist of Members in

: - first [ouse of
one hundred and one Members, nincty-five of whom shall Representa-

be elected in accordance with the law in force relating to fives
the election of Members of Parliament, and six of whom
shall be appointed by the Governor-General,

What the Soulbury Commission intended on this point was not
at all dear. In the explanatory memorandum published with
the Ministers’ draft, the distribution of seats was worked out on
the basis of the census of 1931, though the draft itself provided
for the last census for the time being to be taken, and in 1946
this would have been the census of 1946, Public discussion
centred, however, on the example, and it was accepted as the
basis by those who gave evidence on the subject before the
Soulbury Commission. Accordingly, though the Soulbury Com-
mission approved of the Ministers’ draft in principle, it was
thought desirable to ignore the census of 1946 and to distribute
seats according to the census of 1931. This was done by the pre-
sent scction and by section 76. The representation will therefore
change under section 41 only after the census of 1953,

The law in force relating to the election of Members of
Parliament is in the Ceylon (Parliamentary Election) Order in
Council, 1946 as amended by the Parliamentary Elections
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(Amendment) Act, No. 19 of 1948, and the Ceylon (Parliamentary
Elections) Amendment Act, No. 48 of 1949,

Remuneration 45, Until Parliament otherwise provides, the remunera-
of Members of ¢j,n and allowances payable to Members of the first House

first House of ", . . £ -
Representa. Of Representatives, including the Speaker, the Deputy

tives Speaker and the Deputy Chairman of Committees, shall be
the same as the remuneration and allowances paid to the
Members of the State Council and the aforesaid officers thereof.
This section is new. It was assumed in the Ministers’ draft
that no remuncration or allowances would be paid until the
necessary legislation had been passed by Parliament. No such
legislation has been passed, but allowances have been provided
by the Appropriation Act.

w6. (Revoked).

This section was revoked by the Independence Order because
the Delimitation Commission had completed its work and the
section was thus obsolete. It is nevertheless convenient (o
set out the section in order to show the composition of the first
House of Representatives.

76—(1) As soon as may be after this Part of this Order
comes inio operation, the Governor shall establish a Delimi-
tation Commission. The Governor shall fix a peribd within
which the decisions of the Commission shall be reported to
him:

Provided that the Governor may, at the request of the
Chairman ol the Commission, extend such period as he may
think fit.

(2) Notwithstanding anything in subsection (2) of Section 41
of this Order, the number of electoral districts into which
cach Province of the Island shall be divided by the first
Delimitation Commission shall be as follows:

Western Province s 20
Central Province et IR
Southern Province FoA:
Northern Province o 2
Eastern Province o g N
North-Western Province S T

North-Central Province
Province of Uva
Province of Sabaragamuwa

o
o =T Qn

(3) Notwithstanding anything in subsection (2) of this sec-
tion, the first Delimitation Commission shall have power to
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create in any Province one or more electoral districts return-
ing two or more Members:

Provided that in any such case the number of electoral
districis for that Province specified in subsection (2) of this
section shall be reduced so that the total number of Members
to be returned for that Province shall not exceed the total
number of electoral disiricts so specified.

(4) Save as provided by this sectioh, the provisions of Part
IV' of this Order shall apply to the frst Delimitation
Commission.

77 As soon as may be after the publication of the first First register
Proclamation under section 43 of this Order, a register of ©f electors
electors shall be prepared for each electoral district in accordance
with the law then in force relating to the election of Members
of Parliament,

This is rew in this [orm, since the intention of the Ministers’
draft was to have the franchise and the law of elections in a
separate Order in Council. This scheme was slightly modified.
First, registers of electors were compiled under the Order in
Council of 1931, in accordance with the Cevlon (Electoral
Registers) (Special Provisions) Order in Council, 1946. Secondly,
the Delimitation Commission issued its report, which was
published by Proclamation under scction 43. Thirdly, a new
elections’ Order in Council was issued. Finally the registers
compiled as above were modified to suit the new constituencies.

78. (Revoked).
79. (Revoked).
80. (Revoked).

81, The first Standing Orders of the Senate and of the First Standing
House of Representatives shall be made by the Governop. Orders of the

s : Senate and
Any Standing Order made by the Governor may be lfgu];: ;?

amended or revoked by the Chamber for which that Order Representa-
1s made. lives

The Ministers” draft applied the Standing Orders of the State
Council, sitting in legislative session. It was subsequently
decided, however, that they would need substantial modification
before they were capable of application to the House of Repre-
sentatives and the Senate, Accordingly, this section was new.

82.—(1) (Revoked).
15
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First Glerks of  (2) The person holding the office of clerk of the State
Senate and House (iouncil and the persons on the staff of the State Council on
“:jjﬁﬁﬂiﬁe}li tne date immediately preceding the date on which Part III
liamentary Staft Of this Order comes into operation shall, on that date, be
transferred to the service of the House of Representatives
and shall be deemed to have been appointed respectively as
Clerk to the House of Representatives and as members of his
stafl under section 28 of*this Order. The persons relerred Lo in
this subsection shall, until Parliament otherwise provides, hold
their appointments on as nearly as may be the same terms®and
conditions as those on which they were employed under the
State Council. .

Section 32(3) of the Ministers” draft provided for the appoint-
ment ot the Clerk to the State Council as the first Clerk to the
new legisiature. The principle is carried out by subsection (2)

of this section. L

83. (Revoked).
84.—(1) (Revoked).
(2) (Revoked).

(3) If any person ceasing to hold office under the provisions
of this section, having held such office on the ninth day of
October 1945, is not transferred to any public service dutside
the Island and is granted a pension or gratuity in respect of
service under the Government of the Island, his case shall be
treated in the computation of such pension or gratuity as if he
had elected to retire under the provisions of subscction (2) of
section 63 on the day upon which he ceased to hold office under
the provisions of this sectiomn.

85. (Revoked).
86. (Revoked).
87. (Revoked).
88. (Revoked).

Construction  8g.  Subject to the provisions of any Proclamation made
of writteh ypder section 88 of this Order—

o (a) every reference in any written law in force on the
datc of the first meeting of the House of Representatives
under this Order to the Legislative Council or to the
State Council shall, on and after that date and until
Parliament otherwise provides, be read "and construed
as a reference to the House of Representatives;
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(b) every reference in any written law aforesaid to an Officer

9‘!.

of State, a Minister or an Executive Committee shall,
on and alter the date of the first meeting ot the House
of Representatives under this Order and until Parlia-
ment otherwise provides, be read and construed as a
reference to the Minister or other authority to whom
the particular power, authority or [unction is assigned
under this Order.

Nothing contained in sections 88 and 89 of this Power of

Order shall affect the passing by Parliament of any law Parliament to

rclating to the vesting or the exercise of any of the powers,

legislaie on
matters referred

authorities or functions to which those scctions reler. to in ss. 88 and

9I.

fg of this
Order

The existing Orders in Council shall be revoked on Revocation

the day_on which Part III of this Order comes into
operation:
Provided that the preceding provisions of this section shall
not prejudice or affect— .
(a) anything lawfully done under any of the Orders afore-

said or the continuance of any legal proceeding begun
before the date aforesaid;

(b) the continued operation of any law in force in the Island

; 92.

immediately betore the date aforesaid.
(Revoked).

FIRST SCHEDULE

The Cevlon (Siate Council) Order in Council, 1g931.

The G

;ylon (State Council) Amendment Order in Council, 1g34.

The (_‘.cﬁ'lon (State Council) Amendment Order in Council, 1935.
The Ceylon (State Council) Amendment Order in Council, 1g937.
The Ceylon (State Council} Amendment Order in Council, 1939.
The Ceylon (State Councily Amendment Order in Council, 1943.

Ceylon
Ceylon
Ceylon
Ceylon
Ceylon

SECOND SCHEDULE

Government 5 per cent Inscribed Stock (1gfio-7o).
Government 4% per cent Imscribed Stock (1g63).
Government 8¢ per cent Inscribed Stock (1954-59).
Government 3} per cent Inscribed Stock (1950).
Covernment § per cent Inscribed Stock (1954-64).
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THE CEYLON (CONSTITUTION) (AMENDMENT No. 33
ORDER IN COUNCIL, 1947

At the Court at Buckingham Palace, the 26th day of
November 1947

Present :
L]
THE Kinc's MosT EXcELLENT MajesTy IN COUNGIL.

WIHEREAS by the Ceylon (Constitution) Order in Couhcil,
1946, (hereinatier called “the Principal Order’) provision was
made (amongst other things) for tlre establisning ot a Partiament
in and tor ine Island or Ceylon:

AND WHEREAS the dehnition ‘Public Officer’ in sub-
section (1) of section 3 of the Principal Order was amended by
the Ceyion (C0r1sumtion) (Amendment No. Z) Oraer 1n Council,
1947, (nerematter cailed "the Amending Oraer’):

AND WHEREAS by the Amending Urder power was reserved
for His Majesty, His Heurs and duccessors to revoke, add to or
amend the Amending Order or any part thereof, as to Him or
Tnem should scem nit:

AND WHEREAS it is expedient for the purpose of removing
doubts, to make provision as to the time at winich the amend-
ment made 1 the Principal Order is to be construed as having
taken eiect:

Now, UHEREFORE, it is hereby ordered by His Majesty,
by and with tne advice of His Privy Council as foliows:

L—(1) I'ms Order may be cited as the Ceylon (Constitution)
(Amendment No. 3) Order 1n Council, 1947, and snall
be construed as one with the Principar Order,

(2) Tnis Order shall come into opcration forthwith and
shall be publisned 1 the Government Gazette.

*2. For the removal ot doubts, it is hereby declared that the
amendment made in the Principal Order by section 2
of the Amending Order shall be construed as having
taken ettect as trom the hitth day of July, 1947 (bemng
the date on which Part III of the Principal Order came
into operation); and any election petition or otner legal
proceedings pending at the date of this Ordel which
may be aitected by the provisions of this Order shall be
determined accordingly subject to such orders as to costs
as to the court or judge may seem just.

3. (Revoked).

* The amendment referred to in Section 2 of the Order is the addition

of all the words afier * Parliamentary Seccretary ' in paragraph (d) of the
defirition of ‘public officcr’ in Section g(1) of the Principal Order.
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This Order had to be made because it was feared that the elec-
tions to the House of Representatives of persons who had been
Ministers under the Donoughmore Constitution would be
challenged.
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THE LETTERS PATENT, 1947

THE CEYLON (OFFICE OF GOVERNOR-GENERAL)
LETTERS PATEN'T, 1947

LETTERS PATENT passed under the Great Seal of the Realm
constituting the Office of Governor-General and Comman-
der-in-Chicf of the Island of Ceylon and its Dependencies.

(Dated 19th December, 1947)

GEORGE THE SIX'TH, by the Grace of God of Great Britain,
Ircland, and the British Dominions beyond the Seas King,
Detender of the Faith. To all to whom these Presents shall
come, Greeting!

WHERLEAS by the Ceylon Letters Patent, 1947, we did con-
stitute the Office of Governor and Commander-in-Chief in and
over Qur Island of Ceylon and its Dependencies:

AND WHEREAS We are minded to make fresh provisions as
is hereinafter provided:

NOW KNOW YE THAT We do by these Presents declare
Our will and pleasure as follows:

Interpretation  1.—(1) In these Letters Patent, unless the context other-

wise requires: .

‘the Governor-General’ means the Governor-General and
Commander-in-Chicf of the Island, and includes the Officer
for the time being Administering the Government of the
Island and, to the extent to which a Deputy for the Governor-
General is authorised to act, that Deputy;

‘the Public Scal’ means the Public Seal of the Island.

(2) In the interpretation of these Letters Patent, the provisions
of the Interpretation Ordinance of Ceylon shall, subject to the
express provisions of these Letters Patent, and notwithstanding |
any provision to the contrary in that Ordinance apply as they

. apply for the interpretation of an Ordinance in [orce in the

. Tsland. .
Short Title 2. These Letters Patent may be cited asethe Ceylon
a“‘! Com- - 3gice of Governor-General) Letters Patent, 1947, and shall
mencement .,1e into operation on the day appointed by Us by Order
in Our Privy Council as the appointed day for the purposes of

the Ceylon Independence Act, 1947.

Revocation 3. The Ceylon Letters Patent, 1947, are hereby revoked
Le[:::fl.f Vstng put without prejudice to any appointment lawfully made,
“* or to ary other thing lawlully done, thereunder.
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4. There shall be a Governor-General and Commander- Ofliccof Governor-
in-Chiet in and over Qur Island of Ceylon and its Depen- E,’CHC“I’} and
5 . 2 A = 2 ommander-in-
dencies and appointments to the said Office shall be by Ghief constituted
Commission under Qur Sign Manual and Signet,
5. We do hereby authorise, empower and command the Governor-
Governor-Genceral to do all things belonging to his Office ‘\';’Iﬁi):hi
in accordance with these Letters Patent, such Commission
as aforesaid, such Instructions as may [rom time to time be
given to him by Us under Our Sign Manual and Signet, The
Ceylon (Constitution and Independence) Orders in Council, 1946
and 1947, and such other laws as may from time to time be in
force in the Island. ¥
6. Lvery person appoeinted to fill the office of Governor- Publication of
General shall. with all due solemnity, before entering on g"’""”“-}l"
- & ; ! i crieral’s
any of the duties of his Office, cause the Commission Commssion and
appointing him to be Governor-General to be read and taking of Oaths
published ‘n the presence of the Chief Justice or, in his absence,
some other Judge of Our Supreme Court of Ceylon and of such
Members of the Cabinet of the Island as can conveniently
attend; which being done, he shall then and there take before
them the Oath of Allegiance and the Official Oath in the forms
set out in the Promissory Oaths Ordinance, which Oaths the
said Chief Justice or Judge is hereby required to administer,
7.~—(1) Whenever the Office of Governor-General is Succession to
vacant, or the Governor-General is absent from the Island, Government
or is {from any cause prevented from, or incapable of, acting in
the duties of his Office, then such other person as We may
appoint under Qur Sign Manual and Signet, or il there is no
such person in the Island and capable of discharging the duties
of the administration, then the person for the time being law-
fully performing the [unctions of Chief Justice shall, during
Qur pleasure, administer the Government of the Island.
(2) Before assuming the administration of the Government of
the Island any such person shall, in the form and manner
prescribed in Article 6 of these Letters Patent, take the Qath of
Allegiance and the Official Oath (as Governor-General); which
being done, We do hereby authorise, empower and command
such person, subject, if he is appointed as aforesaid under Our
Sign Manual and Signet, to the terms of his appointment, during
Our pleasure, to do all things that helong to the Office of
Governor-General as provided in these Letters Patent.
(3) Any such person as aforesaid shall not continue to admin-
ister the Government after the Governor-General or some other
person having a prior right to administer the same has notified
that he has assumed or resumed or is about to assume or resume
the administration.
(4) The Governor-General or any other person as aforcsaid
shall not be regarded as absent from the Island or prevented
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from or incapable of acting in the duties of his Office for thee

purposes of this Article durmg his passage to or from any

Dependency of the Island or when there is a subsisting appoint-

ment of a Deputy under the next succeeding Article of these

Letters Patent.

Appointment 8 (1) Whenever the Governor-General has occasion to

of Depuly he shsent from the seat of Government but not from the
to Governor- » ’ i

General 1sland, or to be absent from the Island for a period which

he has reason to believe will be of short duration, or

whenever by reason of illness which he has reason to believe will

be of short duration he considers it desirable so to do, he mav,

by Instrument under the Public Schl, appoint any person in the

Island to be his Denuty during such absence or illness, and in

that capacity to exercise and pctform for and on behalf of the

Governor-General during such absence or illness all such powerse

and functions vested in the Governor-General by these I.etters
Patent or otherwise as shall be specified by such Instrument.

(2) By the appointment of a Deputy as aforesaid the power
and authority of the Governor-General shall not be abridged,
altered, or in any way affected otherwise than as We may at
any time hereafter think proper to direct; and every such
Deputy shall conform to and observe all such instructions as
the Governor-General shall from time to time address to him
for his guidance.

(3) Any appointment under this Article may at any time be
revoked by Us or by the Governor-General, and, in case of
absence as aforesaid, shall cease and determine upon tht return
of the Governor-General to the seat of Government or to the
Island, as the case may be.

_ Public 9. Subiect to the provisions of the Cevlon (Constitution
Appoiptments .1y Tndependence) Orders in Council, 1946 and 1947, and
8 of any other law for the time being in force, the Governor-
General may constitute and appoint in Our name and on Our
behalf all such Judges, Commissioners, Justices of the Peace and
other officers as may lawfully be constituted or appointed by Us,
and, subject as aforesaid, may, for cause shown to his S'Itlbfdct!nn,
dismiss or suspend from the exercise of his office any person in
Our scrvice in the Tsland, or take other disciplinary action as
‘respects "ll'].} such 'PET'QOT[
Grantof  10. When any offence has been committed, for which
Pardon the offender may be tried in the Island, the Governor-
General may, as he shall see (it, in Our name and on Our behalf,
grant a pardon to anv accomplice in such offence who shall give
such information as shall lead to the conviction of the principal
offender, or of any one of such principal offenders il more than
one, and further may grant to any offender convicted of any
suchi offence in any Court within the Tsland, a pardon, either frec
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sor subject to lawful conditions, or any respite, either indefinite
or for such period as the Governor-General may think fit, of
the execution of any sentence passcd on such offender, and may
remit the whole or any part of such sentence or of any penalties
or forfeitures otherwise duc to Us.

1. Subject to any law for the time being in force, the Disposal
Governor-General may, in Our Name and on OQur hchalf, of Lands
make and execute, under the Public Seal, grants and dispositions
of any lands or other immovable property within the Island
which may be lawfully granted or disposed of by Us.

12. The Governor-General shall keep and use the Public The Public
Seal for sealing all things whatsoever that shall pass the Seal
said Seal.

13. We do hereby require and command all Qur Officersandothers
Officers, Civil and Military, and all other the inhabitants [ °P¢¥ ”‘é 4
of the Island to be obedient, aiding and assisting unto the ~ 0 on oo
Governot (zeneral,

14. We do hereby reserve to Ourselves, Our Heirs and Reservation
Successors full power and authority to revoke, add to, or of power
amend these Letters Patent as to Us or Them shall scem oo ;f,‘,g[]:g
fit. Letters

In witness whereof We have caused these our Letters to Patent
be made Patent. Witness Qursell at Westminster this
nineteenth day of December, 1947, in the twelfth year of Our
Reign.

By Warrant under the King’s Sign Manual
NapIER.
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INSTRUCTIONS passed under the Royal Sign Manual and
Signet to the Governor-General and Commander-in-Chiel of
the Island of Ceylon and its Dependencies. .

GEORGE R.

(Dated 19th December 1947)

Instructions to Our Governor-General and Commander-in-
Chief in and over our Island of Ceylon and its Dependencies®
or other Officer for the time being Administering the Govern-
ment of Our said Island and its Dependencies. 5

WHEREAS by the Ceyvlon Letters Patent, 1947, We did
constitute the Office of Governor and Commander-in-Chief in
and over Our Island of Ceylon and its Dependencies:

AND WHEREAS We did issue to the Governor certain
Instructions under Our Sign Manual and Signet dated the
twenty-fifth day of August, 1947, (hereinafter called ‘the existing
Instructions’):

AND WHEREAS by the Ceylon (Oflice of Governor-General)
Letters Patent, 1947, (hereinafter called ‘the Letters _Patent’)
We have revoked the Ceylon Letters Patent, 1947, and have
ordered and declared that there shall be a Governor-General
and Commander-in-Chief in and over the Island:

AND WIHEREAS We are minded to issue fresh Instructions
under Our Sign Manual and Signet for the guidance of
the Governor-General or any other Officer Administering the
Government of the Island:

Revocation ~ NOW, THEREIFORE, as from the day appointed by Us
of the exisling hy Qrder in Qur Privy Council as the appointed day for
FSITUCHON® the purposes of the Ceylon Independence Act, 1947, We
do hereby revoke the existing Instructions, but without prejudice
to any appointment lawfully made, or any other thing lawfully
-done, thereunder, and instead thereof We do herchy direct and
cnjoin and declare Our will and pleasure as follows: 5
Governor- 1, The Governor-General may, whenever he thinks fit,
Generdl 1o require any person in the public service of the Island to
administer LS 4 = ;
oaths take the Oath of Allegiance together with such other oath
or oaths as may from time to time be prescribed by any law
in force in the Island, in the form prescribed by any such law.
The Governor-General is to administer such oaths‘or cause them
to be administered by any other person.
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2. (1) Whenever there is a subsisting appointment of a Instructions (o
Deputy to the Governor-General under the Letters Patent, D¢ 1‘;1’5“”"'?‘1
these Instructions, so far as they apply to any matter or RRpULY
thing to be done, or any powers or functions to be exercised or
performed, by such Deputy, shall be deemed to be addressed to,
and shall be observed by, such Deputy.

(2) Any such Deputy may, il he thinks fit, apply to Us for
instructions in any matters; but he shall forthwith transmit to
the Governor-General a copy of every despatch or other com-
munication so addressed to Us.

3. We do hereby direct and enjoin that the Governor- Pardon
General in the excrcise of thie powers conferred upon him
by Article 10 of the Letters Patent shall not grant a_pardon,
réspite or remission to any offender without first receiving, in
severy case, the advice of one of his Ministers. Where any
offender shall have been condemned to sufter death by the sen-
tence of*any Court, the Governor-General shall cause a report
to be made to him by the Judge who tried the case; and he
shall forward such report to the Attorney-General with instruc-
tions that after the Attorney-General has advised thereon, the
report shall be sent, together with the Attorney-General’s advice,
to the Minister whose function it is to advise the Governor-
General on the exercise of the said powers.

4- Except for the purpose of visiting for a short period Governor-
any Dependency of the Island, the Governor-General shall adanat it 1o

T . 5 : . i absent himself
not qait the Island without having first obtained leave from ;hout leave
Us for so doing.

5. In these Instructions, unless the context otherwise Interpretation
requires: ' '
‘the Island’ means the Island of Ceylon and the Depen-
dencies thereof; :
‘the Governor-General’ means the Governor-General and
Commander-in-Chief of the Island of Ceylon and includes the
Officer for the time being Administering the Government and,
1o the extent to which a Deputy for the Governor-General
is authoriscd to act, that Deputy.

Given at Our Court at St James's this Nineteenth day of
December 1947, in the Twelfth year of Our Reign.
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THE AGREEMENTS

DEFENCE AGRELMENT BETWEEN IIIS MAJESTY'S
GOVERNMENT IN THE UNITED KINGDOM AND
THE GOVERNMENT OF CEYLON %

Unrren Kincpor—CEYLON

Defence Agreement

WHEREAS Ceylon has reached the stage in constitutional®
development at which she is ready to assume the status ot a fully
responsible member of the British Commonwealtl. ¢f”Nations,
in no way subordinate in any aspect of domestic or external
affairs, freely associated and united by common allegiance to
the Crown;

AND WHEREAS it is in the mutual interest of Ceylon and
the United Kingdom of Great Britain and Northern Ircland that
the necessary measures should be taken for the effectual pro-
tection and defence of the territories of both and that the
necessary facilities should be afforded for this purpose;

THERETFORE the Government of the United Kingdort and
the Government of Ceylon have agreed as follows:

The principles of this Agreement were negotiated in July 1947
after the Government of the United Kingdom had agreed to
confer Dominion Status, though the draft was not available until
the new Ceylon Cabinet was in office in October 1947, when it
was approved.

The first paragraph of the preamble contains a slight modi-
fication of the phrase ‘fully responsible status’ which had been
approved by the United Kingdom Cabinet; but it goes on to
summarize the Balfour Declaration of 1926 in which Dominion
Status had been defined. That is, it does its best to say that the
status is Dominion Status without actually using those words.

The Agreement belongs to the class of instruments known as
Agreements between Governments. They are distinguished
from treaties by the fact that the latter are in the name of Heads
of States. Since the Queen is the Head of each 6f the nations
of the Commaonwealth (other than India) it is not customary to
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have treaties within the Commonwealth, except international
conventions to which other countries are parties. There is,
however, nothing constitutionally objectionable in a treaty
between ‘the Queen on behalf of the United Kingdom’ and
‘the Queen on behalf of Ceylon’.

The Agreement is for an indefinite period, so that steps may
be taken at any time for its modification by agreement.

1’ The Government of the United Kingdom and the Govern-
ment of Ceylon will give to each other such military assistance
for the security of their terri.ories, for defence against external
aggression and for the protection of essential communications as
it may be in their mutual interest to provide. The Government
Of the United Kingdom may base such naval and air forces and
maintain such land forces in Ceylon as may be required for
these purposes, and as may be mutually agreed.

"Military assistance’ clearly includes naval and air assistance,
since the forces referred to in the second sentence and ‘required
for these purposes’ are of all three types.

The first sentence leaves cach Government free to decide
whether it will give military assistance and, if so, what assistance
it will give,

In the second sentence the phrasc ‘as may be mutually agreed’
seems to involve continuous agrecment. Two conditions have
to be satisfied:

() The forces must be required for the purposes mentioned in
the first sentence; and

(i) Such forces must be mutually agreed.

2. The Government of Ceylon will grant to the Government
of the United Kingdom all the necessary [acilities for the objects
mentioned in Article | as may be mutually agreed. These faci-
lities will include the use of naval and air bases and ports and
nilitary establishments and the use of telecommunication faci-
litics, and the right of service courts and authorities to exercise
such cortrol and jurisdiction over members of the said forces as
they exercisz at present.

The naval and air bases, ports, military establishments and
telecommunication facilities are to be provided by Ceylon but
used by the United Kingdom forces.

3. The Government of the United Kingdom will furnish the
Government of Ceylon with such military assistance as may from
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time to time be required towards the training and development,
of Ceylonese armed forces.

4 The two Governments will establish such administrative
machinery as they may agree to be desirable for the purpose of
co-operation in regard to defence matters, and to co-ordinate
and determine the dcfence requirements of both Governments.

5. This Agrcement will take effect on the day when the
constitutional measures necessary for conferring on Ceylon [ully
responsible status within the British Commonwealth of Nations
shall come into force. ¢

Done in duplicate, at Colombo, this eleventh day of November,
1947,

Signed on behalf of the Government of the United Kingdom
of Great Britain and Northern Ireland

HENRY MOORE

Signed on behalf ol the Government of ch-‘l(';n
D. S. SENANAYAKE

The date was 4 February 1948.

EXTERNAL AFFAIRS AGREEMENT BETWEEN HIS
MAJESTY'S GOVERNMEN'T IN THE UNITED KING-
DOM AND THE GOVERNMENT OF CEYLON

Unitep KincpoM—CEYLON

External Affairs Agreement

WHEREAS Ceylon has reached the stage in constitutional
development at which she is ready to assume the status of a fully
responsible member of the British Commonwealth of Nations
in no way subordinate in any aspect of domestic or external
affairs, freely associated and united by common allegiance to
the Crown;

AND WHEREAS the Government of the United Kingdom of
Great Britain and Northern Ircland and the Government of
Ceylon are desirous of entering into an agreement to provide
for certain matters relating to external affairs; .

THEREFORE the Government of the United Kingdom and
the Government of Ceylon have agreed as follows:

1. The Government of Ceylon declares the readiness of
Ceylon to adopt and follow the resolutions of past Imperial
Conferences.

The Imperial Conferences have passed few* resolutions of
pe.manent importance. It may indeed be said that there is

Digitized by Noolaham Foundation.
noolaham.org | aavanaham.org



THE AGREFMENTS 255

nothing earlier than 1923 having any relevance, and much that
was discussed in 1923, 1926, 1930 and 1987 is now irrelevant.
The following quotations seem still to apply, though with modi-
fications required by changing conditions:

Constilutional Status

The following may be quoted from the Imperial Conference
of 1926:1

‘The Committee are of opipion that nothing would be gained
by attempting to lay down a Constitution for the British Empire.
Its widely scattered parts have very different characteristics, very
diffcrent histories, and are at very different stages of evolution;
while, considered as a whole, it defies classification and bears
no real resemblance to any other political organization which
now exists 0. has ever yet been tried.

‘There is, however, one important element in it which, from a
strictly constitutional point of view, has now, as regards all vital
matters, reached its full development—we refer to the group of
self-governing communities composed of Great Britain and the
Dominions. Their position and mutual relation may be readily
defined. They are autonomous Communities within the British
Empire, equal in status, in no way subordinate one to another
in any aspect of their domestic or external affairs, though united
by a ommon allegiance to the Crown, and freely associated as
members of the British Commonwealth of Nations.

‘A toreigner endeavouring to understand the true character
of the British Empire by the aid of this formula alone would be
tempted to think that it was devised rather to make mutual
interference impossible than to make mutual co-operation easy.

‘Such a criticism, however, completely ignores the historic
situation. 'T'he rapid evolution of the Oversca Dominions
during the last fifty years has involved many complicated adjust-
ments of old political machinery to changing conditions. [he
tendency towards equality of status was both right and inevitable.
Geographical and other conditions made this impossible of
attainment by the way of fcderation. The only alternative was
by the way of autonomy; and along this road it has been steadily
sought. Every sell-governing member of the Empire is now the
master of its destiny. In fact, if not always in form, it is subject
to no compulsion whatever.

‘But no account, however accurate, of the negative relations in
which Great Britain and the Dominions stand to each other can
do more than express a portion of the truth. The British

! Imperial Conference. 1926, Summary of Proceedings (Cmd. 27G8), pp.
14-15.
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Empire is not founded upon negations. It depends essentially,
if not formally, on positive ideals. Free institutions are its life-
blood.* Free co-operation is its instrument. Peace, security and
progress are among its objects. Aspects of all these great themes
have been discussed at the present Conference; excellent results
have been thereby obtained. And though every Dominion is
now, and must always remain, the sole judge of the nature and
extent of its co-operation’ no common cause will, in our opinion,
be thereby imperilled.

‘Equality of status, so far as Britain and the Dominions® are
concerned, is thus the root principle governing our Inter-
Imperial Relations. But the primciples ol cquality and simi-
larity, appropriate to stefus, do not universally extend to func-
tion. Here we require something more than immutable dogmas.
For example, to deal with questions of diplomacy and questions
of defence, we require also flexible machinery—machinery which
can, [rom time to time, be adapted to the changing circamstances
of the world.

Position of the Governor-General
The Conference of 1926 resolved as follows:?

‘In our opinion it is an essential consequence of the equality
of status cxisting among the members of the British Common-
wealth of Nations that the Governor-General of a Dominion is
the representative of the Crown, holding in all essential respects
the same position in relation to the administration of public
affairs in the Dominion as is held by His Majesty the King in
Great Britain, and that he is not the representative or agent of
His Majesty’s Government in Great Britain or of any Depart-
ment of that Government.

‘It seemed to us to follow that the practice whereby the
Governor-General of a Dominion is the formal official channel
of communication between Iis Majesty’s Government in Great
Britain and His Governments in the Dominions might be
regarded as no longer wholly in accordance with the constitu-
tional position of the Governor-General. It was thought that
the recognized official channel of communication should be, in
future, between Government and Government diregt. ‘The
represcntatives of Great Britain readily recognized that the exist-
ing procedure might be open to criticism and accepted the
proposcd change in principle in relation to any of the Domi-
nions which desired it. Details were lelt for settlement as soon
as possible after the Conference had completed its work, but it
was recognized by the Committee, as an essential. feature of any

11bid., p. 16
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change or development in the channels of communication, that
a Governor-General should be supplied with copies of all docu-
ments of importance and in general should be kept a$ fully
informed as is His Majesty the King in Great Britain of Cabinet
business and public alfairs.’

The Conference of 1930 resolved as follows as to the method
of appointment:? '

‘1. The parties intcrested in the appointment of a Governor-
General of a Dominion are His Majesty the King, whose repre-
sentative he is, and the Dominion concerned.

‘2. The constitutional practice that His Majesty acts on the
advice of responsible Ministers applies also in this instance.

‘3. The Ministers who tender and are responsible for such
advice are His Majesty’s Ministers in the Dominion concerned.

‘4. TLe Ministers concerned tender their formal advice after
informal consultation with His Majesty.

‘5. The channel of communication between His Majesty and
the Government of any Dominion is a matter solely concerning
His Majesty and such Government. His Majesty’s Government
in the United Kingdom have expressed their willingness to
continue to act in relation to any of His Majesty’s Governments
in any manner in which that Government may desire.

‘6. The manner in which the instrument containing the
Goveritor-General’s appointment should reflect the principles set
forth above is a matter in regard to which His Majesty is advised
by His Ministers in the Dominions concerned.’

Treaties

The following rules, laid down in 1923, are not wholly appli-
cable to present conditions: 2

‘The Conference recommends for the acceptance of the
Governments of the Impire represented that the following pro-
cedure should be observed in the negotiation, signature, and
ratification of international agreements. '

"The word “treaty” is used in the sense of an agreement
which, in accordance with the normal practice of di})lomacy,
would take the form of a treaty between heads of States, signed
by plenipotentiaries provided ‘with full powers issued by the
heads of the States, and authorizing the holders to conclude a
treaty.

L Imperial Conference, 1930, Suminary of Proceedings (Cmd. 3719), p. 27.
2 Imperial Conference, 1923, Summary of Proceedings (Cmd. 1987), pp.
12-13.

17

Digitized by Noolaham Foundation.
noolaham.org | aavanaham.org



258 THE CONSTITUTION OF GEYLON
I L]
‘1. Negotiation

‘(@) It is desirable that no treaty should be negotiated by
any of the Governments ol the Empire without due consideration
of its possible effect on other parts of the Empire, or, if cir-
cumstances so demand, on the Empire as a whole,

‘(b) Belore negotiations are opened with the intention of
concluding a treaty, steps should be taken to ensure thatsany
of the other Governments of the Empire likely to be interested
are informed, so that, if any such Government considers that
its interests would be affected it may have an opportunity of
expressing its views, or, when its interests are intimately involved,
ot participating in the negotiations,

‘(c) In all cases where more than one of the Governments of
the Lmpire participates in the ncgotiations, there s'nogld be the
fullest possible exchange of views betwcen those® Governments
before and during the negotiations. In the case of treaties nego-
tiated at international conflerences, where there is a British
Empire Delegation on which, in accordance with' the now
established practice, the Dominions and India are separately
represented, such representation should also be utilized to attain
this object.

‘(d) Steps should be taken to ensure that those Governments
of the Empire whose representatives are not participating in the
negotiations should, during their progress, be kept inlorimed in
regard to any points arising in which they may be intcrested.

‘2. Signature

‘(@) Bilateral treaties imposing obligations on one part of
the Empire only should be signed by a representative of the
Government of that part of the Empire in respect of which the
obligations are to be undertaken, and the preamble and text of
the treaty should be so worded as to make its scope clear.

‘(b) Where a bilateral treaty imposes obligations on more
than one part of the Empire, the treaty should be signed by
one or more plenipotentiaries on behalf ol all the Governments
concerned.

“(¢) As regards treaties negotiated at internationa) conler-
ences, the existing practice of signature by plenipogentiaries on
beha!f of all the Governments of the Empire represented at the
Conference should be continued, and the [ull powers should be
in the form employed at Paris and Washington.

‘3. Ratification

‘The existing practice in connexion with the ratilication of
treaties should be maintained,
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‘Apart from treatics made between heads of States it is not
unusual for agreements to be made between Governments.
Such agreements, which are usually of a technical or administra-
tive character, are made in the name of the signatory Govern-
ments, and signed by representatives of those Governments, who
do not act under full powers issued by the heads of the States:
they are not ratified by the heads of the States, though in some
cases some form of acceptance or confirmation by the Govern-
ments concernced 15 employed.  As regards agreements of this
nature the existing practice should be continued, but before
entering on negotiations the Governments of the Fmpire should
consider whether the interests of any other part of the Empire
may be affected, and, if so, steps should be taken to ensure that
the Government of such part is informed of the proposed
11eg0lia_tiur‘s:', .in_ ol‘cicr that it may have an opportunity of
expressing its views.

The Resolution was submitted to the [ull Conference and
unanimously approved. It was thought, however, that it would
be of assistance to add a short explanatory statement in con-
nexion with part I(8), setting out the existing procedure in
relation to the ratification of treaties. This procedure is as
follows:

(¢) The ratification of treaties imposing obligations on one
part of the Empire is effccted at the instance of the Government
of that part.

(b) The ratification of treaties imposing obligations on more
than one part of the Empire is effected alter consultation
between the Governments of those parts of the Empire con-
cerned. Tt is for each Government to decide whether Parlia-
mentary approval or legislation is required before desire for, or
concurrence in, ratification is intimated by that Government.

To this the Conference of 1926 added the fc;llowing:‘

‘Negotiation

‘It was agreed in 1923 that any of the Governments of the
Empirc contemplating the negotiation of a treaty should give
due consideration to its possible effect upon other Governments
and should take steps to inform Governments likely to he
interested of its intention. '

t Imperial Conference, 1926, Swmmary of Proceedings (Cmd. 2768), pp.
22:4.
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“This rule should be understood as applying to any nego-
tiations which any Government intends to conduct, so as to
leave it to the other Governments to say whether they are likely
to be interested.

‘When a Government has rececived information of the inten-
tion of any other Government to conduct negotiations, it
is incumbent upon it tg mdicate its attitude with reasonable
promptitude. 5o long as the initiating Government receives no
adverse comments and so long as its policy involves no ‘lLtl\e
obligations on the part of the other Governments, it may pro-
Ceed on the assumption that its policy is generally clL(_L])td})].(.
It must, however, before taking any steps which might involve
the other Governments in any active obligations, obtain their
definite assent.

‘Where by the nature of the treaty it is desirable that ite
should be ratified on bchalf of all the Gowvernments of the
Empire, the initiating Government may assume that,2 Govern-
ment which has had full opportunity of indicating its attitude
and has made no adverse comments will concur in the ratification
of the treaty. In the case of a Government that prclers not to
concur in the ratification of a treaty unless it has been signed by
a plenipotentiary authorized to act on its behalf, it w 111 advise
the appointment of a plenipotentiary so to act.

‘Form of Treaty

‘Some trcaties begin with a list of the contracting gouhtrics
.and not with a list of Heads of States. In the case of treaties
ncgotiated under the auspices of the League of Nations, adher-
cuce to the wording of the Annex to the Covenant for the
purpose of dcscribiug the contracting party has led to the use
in the precamble of the term “British Empire” with an enumer-
ation of the Dominions and India if parties to the Convention
but without any mention of Great Britain and Northern Ircland
and the Colonies and Protectorates, - T'hese are only included
by virtue of their being covered by the term “ British Empire”
This pmctice while suggesting that the Dominions and India
are not on a footing of equality w ith Great Britain as participants
in the treaties in question, tends to obscurity and misunderstand-
ing and is generally unsatisfactory,

As a means of overcoming this difficulty it is regommended
that all treaties (other than agreements hetween Governments)
whether negotiated under the auspices of the League [of Nations]
or not should be made in the name of Heads of States, and, if
the treaty is signed on behalf of any or all of the Governments
of the Empire, the treaty should be made in the name of the
King as the symbol of the special relationship between the
different parts of the Empire. The British units on behalf of
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which the treaty is signed should be grouped together in the
following order: Great Britain and Northern Ireland and all
parts of ‘the British Empire which are not separate members of
the Leacue, Canada, Austr‘tln, New Zealand, South Africa, Irish
Free State, India. A specimen form of treaty as recommended
is attached as an appendix to the Committee’s report.

‘In the case of a treaty applying to only one part of the
Empire it should be stated to be made by the King on behalf
of that part. f

*I'he making of the treaty in the name of the King as the
symbol of the special relationship betwcen the differens parts of
the Empire will render superfinous the mclusion of any provision
that its terms must not be regarded as reeulating inter se the
riehts and oblizations of the various territories on behall of
which it has heen signed in the name of the Kine. In this
connexion it must be borne in mind that the guestion was
discussed 2t the Arms Traffic Conference in 1925, and that the
Lezal Committee of that Conference laid it down that the princ
iple to which the foregoing sentence gives expression underlies
all international conventions.

‘In the case of some international agreements the Governments
of dilferent parts of the l"mmre may be willine to apnly between
themselves some of the provisions as an administrative measure.
In this case they should state the extent to which and the terms
on which such provisions are to apply. Where international
acrecments are to be annlied between different parts of the
Empire.” the form of a Treaty between Heads of States should
be avoided.

‘Full Powers =

‘“The pleninotentiaries for the various British units should
have full powers, issued in each case by the King on the advice
of the Government concerned, indicating and corresponding to
the part of the Empire for which thev are to sion, Tt will fre-
quently be found convenient, p'n‘t]ruldrl\ where there are some
parts of the Emvpire on which it is not contemnlated that active
ob'igations will be imposed, but where the position of the British
subiccts belonging to these parts will be allected. for such Gov-
ernment to advise the issue of full powers on their hehalf to the
pleninotentiary appointed to act on behalf of the Government
or Governments mainly concerned. In other cases provision
might be made for accession by other parts of the Empire at a
later date.

Signature

‘In the case where the names of countrics are apnended to the
signatures in a treaty, the different parts of the Fmpire should

Digitized by Noolaham Foundation.
noolaham.org | aavanaham.org



262 THE GONSTITUTION OF CEYLON

be designated in the same manner as is proposed in regard to=
the list of plenipotentiaries in the preamble to the treaty. The

signatures of the plenipotentiarics of the various parts of the

Empire should be grouped together in the same order as is

proposed above.

“The signaturce of a treaty on behalf of a part of the Empire
should cover territories for which a mandate has been given to
that part of the Fmpird unless the contrary is stated at the
time of the signature. 3

‘Coming inlo Force of Multilaleral Trealies

‘In general, treatics contain a ratification clause and a provi-
sion that the treaty will come into force on the deposit of a
certain number of ratifications. The question has sometimes
arisen in connexion with treaties negotiated under the anspices®
of the League whether, for the purpase of making up the
number of ratifications necessary to bring the treaty “into force,
ratifications on behalf of different parts of the Empire which
are separate Members of the League should be counted as
separate ratifications. In order to aveid any difficulty in future,
it is recommended that when it is thought necessary that a
treaty should contain a clause of this character, it should take
the form of a provision that the treaty should come into [orce
when it has been ratified on behalf of so many separatc Members
of the League,

‘We think that some convenient opportunity should be taken
of explaining to the other Members of the League the changes
which it is desired to make in the form of treatics and the
reasons for which they are desired. We would also recommend
that the various Governments of the Empire should make it an
instruction to their representatives at International Conferences
to be held in future that they should use their best endeavours
to secure that effect is given to the recommendations contained
in the foregoing paragraphs.’

The Conference of 1937 added: !

‘(ii) Treaty Procedure

‘As regards the nature and effect of the participation ef Mem-
bers of the British Commonwealth in a multilateral treaty, it
was recognized:

‘(1) That cach Mcmber takes part in a multilateral treaty as
an individual entity, and in the absence of express provision in
the treaty to the contrary, is in no way responsible for the obli-
gations undertaken by any other Member; and

Vimperial Copference, 1937, Summary of Proceedings (Cmd. gq482), p. 27.
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‘(2) That the form agreed upon for such treaties at the Impe-
rial Conference of 1926 accords with this position.
General Conduct of Foreign Policy

The Conference of 1926 agreed as follows:!

“We went on (0 examine the possibility of applying the prine-
iples underlying the Treaty Resolution’ of the 1925 Conlerence
to matters arising in the conduct of foreign aflairs generally. It
was frankly recognized that in this spheve, as in the sphere of
defence, the major share of responsibility rests now, and must
for some time continue to reSt, with His Majesty’s Government
in Great Britain. Nevertheless, practically all the Dominions are
engaged to some extent, and some to a considerable extent, in
<he conduct of foreign rclations, particularly those with foreign
countries of their borders. A particular instance of this is the
growing work in connexion with the relations between Canada
and the United States of Amcrica which has led te the necessity
for the appointment of a Minister Plenipotentiary to represent
the Canadian Government in Washingten. We felt that the
governing consideration underlying all discussions of this
problem must be that neither Great Britain nor the Dominions
couwld be committed to the acceptance ol active obligations
except with the definite assent of their own Governments. In
the light of this governing consideration, the Committee agreed
that the general principle expressed in relation to Treaty nego-
tiations in section V(a) of this Report, which is indeed already
to a large extent in force, might usefully be adopted as a guide
by the Governments concerned in [uture in all negotiations
affecting foreign relations falling within their respective spheres.’

Represeniaiiou at International Conferences

Certain males were laid down on this subject in 1926, but
since the nations of the Commonwealth are now always separately
represcnted, the rules may be regarded as obsolete.

“We also studied, in the light of the Resolution of the Imperial
Conlerence of 1923 to which reference has already been made,
the quertion of the representation of the different parts of the
Empirc at International Conferences. The conclusions which
we reached may be summarized as follows:

‘1. No difficulty arises as regards representation at Confer-
ences convened by, or under the auspices of, the League of
Nations. In the case of such Conferences all members of the

L Imperial Confercnee, 1926, Summary of Proceedings (Cmd. 2768), pp.
25-fi.
2 Ihid.. pp. 245
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League are invited, and if they attend are represented separately,
by separate delegations. Co-operation is ensured by the applica-
tion of paragraph I, 1(c) of the Treaty Resolution of 1923.
‘2. As regards international conferences summoned by foreign
Governments, no role of universal application can be laid down,
since the nature of the representation must, in part, depend on
the form of invitation issued by the convening Government.

‘(a) In conferences of a technical character, it is usual and
always desirable that the different parts of the Empire should
(if they wish to participate) be represented separately by sepatate
dclegations, and where necessary efforts should be made to secure
invitations which will render such representation possible.

‘(b) Conferences of a political character called by a forcign
Government must be considered on the special circumstances of
each individual case. -

‘It is for each part of the Empire to decide whether its parti-
cular interests arc so involved, especially having regagd to the
active obligations likely to be imposed by any resulting treaty,
that it desires to be represented at the conference, or whether it
is content to leave the ncgotiation in the hands of the part or
parts of the Empire more dircctly concerned and to accept the
result,

‘If a Government desires to participate in the conclusion of
a treaty, the method by which representation will be secured
is a matter to be arranged with the other Governments of the
Empire in the light of the invitation which has been received.

‘Where more than one part of the Empire desires to be repre-
sented, three methods of representation are possible:

‘(i) By means of a common plenipotentiary or plenipoten-
tiaries, the issue of full powers to whom should he on the advice
of all parts of the Empire participating.

‘(1) By a single British Empire delegation composed of
scparate representatives of such parts of the Empire as are parti-
cipating in the conference. This was the form ol representation
employed at the Washington Disarmament Conference of 1921

‘(iii) By separate délegations representing each part of the
Empire participating in the Conference, If, as a result of
consultation, this third method is desired, an effort must be
made to cnsure that the form of invitation from the convening
Government will make this method of representation #possible.

‘Certain non-technical treaties should, from theis nature, be
concluded in a form which will render them binding upon all

parts of the Empire, and for this purpose should be ratified with

the concurrence of all the Governments. It is for each Govern-
ment to decide to what extent its concurrence in the ratification
will be facilitated by its participation in the conclusion of the
treaty, as for instance, by the appeintment of a common pleni-
potentiary.  Any question as to whether the nature of the treaty
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is such that its ratification should be concurred in by all parts
of the Empire is a matter for discussion and agreement between
the Governments.’

Issue of Exequaturs to Foreign Consuls
The following rule was adopted in 1926:1

“The Secrctar® of State for Toreigrn Affairs informed us that
His Majesty’s Government in Great Britain accepted the sug-
gestion that in [uture any application by a foreign Government
for the issue of an exequatur to any person who was to act as
Consul in a Dominion should be referred to the Dominion Gov-
ernment concerned for consideration and that, if the Dominion
Government agreed to the issue of the excequatur, it would be
sent to them for countersignature by a Dominion Minister.
Instructions to this effect had indeed already been given.

Communications with Foreign Governments
The rules to be adopted where a Dominion was not separately

represented in a foreign country were laid down in 1930 as
follows: 2

‘At the Imperial Conference of 1926 it was agreed that, in
cases other than those where Dominion Ministers were accredited
to the Heads of foreign States, it was very desirable that the
existing diplomatic channels should continue to be uscd, as
between the Dominion Governments and forcign Governments,
in matters of general and political concern.

“While the Conference did not wish to suggest any variation
in this practice, they felt that it was of great importance to
secure that the machinery of diplomatic communication should
be of a sufficiently clastic and flexible character. They appre-
ciated that cases might arise in which, for reasons of urgency, one
of His Majesty’s Governments in the Dominions micht consider
it desirable to communicate direct with one of His Majesty’s
Ambassadors or Ministers appointed on the advice of His
Maiesty’s Government in the United Kingdom on a matter
falling within the category mentioned. In such cases they
recommended that the procedure just described should be
followed. It would be understood that the communication sent
to the Anmibassador or Minister would indicate to him that, if
practicable, he should, before taking any action, await a tele:
gram from His Majesty’s Government in the United Kinodom,
with whom the Dominion Government concerned would simul-
taneously communicate,

11bid., p. 26
? Imperial Conference, 1930, Summary of Proceedings (Cmd. gny, PP
29-50. o A
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‘As regards subjects not falling within the category of matters
of general and political concern, the Conference felt that it
would be to the sencral advantage if communications passed
direct between Iis Maiesty’s Governments in the Dominions
and the Ambassador or Minister concerned. It was thought that
it would be of practical convenience to define, as far as possible,
the matters falling within ghis arrangement; thegdefinition would
include such matters as, for example, the nesotiation of com-
mercial arrangements aflecting exclusively a Dominion Gavegn-
ment and a foreign Power, complimentary messages. invitations
to non-political conferences and reguests for information of a
technical or scientific character. If it appeared hereafter that
the definition was not sufficiently exhaustive it could, of course,
be added to at any time.

‘In making the above recommendations, it was understood
that, in matters of the nature described in the precedipe para-
graph, cases might also arise in which Iis Majesty’s Go¥ernments
in the Dominions might find it convenient to adopt appropriate
channels of communication other than that of diplomatic
representatives,

‘The Conference were informed that His Majesty’s Govern-
ment in the United Kingdom were willing to issue the necessary
instructions to the Ambassadors and Ministers concerned to
proceed in accordance with the above recommendations.’

Communication and Consultalion in Foreign Aflairs o
The Conference of 1930 summarized the decisions of previous
Conferences: !

‘Previous Imperial Conferences have made a number of re-
commendations with regard to the communication of information
and the system of consultation in relation to treaty negotiations
and the conduct of foreign affairs generally. The main points
can be summarized as follows:

‘(1) Any of His Majesty’s Governments conducting nego-
tiations should inform the other Governments of His Majesty
in case they should be interested and give them the opportunity
of expressing their views, if they think that their mlerests may
be affected.

‘(2) Any of His Majesty's Governments on receiving such
information should, if it desires to express any views, do so with
reasonable promptitude.

‘(3) None of His Majesty’s Governments can take any steps
which might involve the other Governments of His D ‘\/Iajcst} in
any active obligations without their decfinite asserr.’

1 Ibid., pp. 27-9.
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The Conference desired to emphasize the importance of
ensuring the cffective operation of these arrangements. As
regards the first two points, they made the following observa-
tions:

‘(i) The first point, namely, that of informing other Govern-
ments ol negotiations, is of special importance in relation to
treaty ncgotiations in order that any Government which feels
that it is likely to be interested in negotiations conducted by
another Government may have the carliest possible opportunity
ol expressing its views. The application of this is not, however,
conlined to trealy negotiations. It cannot be doubted that the
[ullest possible interchange of information between His Majesty's
Governments in relation to all aspects of foreign allairs is of
the greatest value to all the Governments concerned.

‘In considering this aspect of the matter, the Conference have
taken note of the development since the Imperial Conference of
1926 of the gystem of appointment of diplomatic representatives
ol His Majesty representing in foreign countries the interests
of different Members of the British Commonwealth. They feel
that such appointments furnish a most valuable opportunity for
the interchange of information, not only between the represen-
tatives themsclves but also between the respective Governments,

‘Attention is also drawn to the resolution quoted in Section
VT of the Report of the Inter-Imperial Relations Committee of
the Imperial Conference of 1926, with regard to the development
of a system to supplement the present system of intercommunica-
tion thfouch the official channel with reference not only to
foreign affairs but to all matters of common concern, The Con-
ference have heard with interest of the account which was given
of the liaison system adopted by His Majesty’s Government in
the Commonwealth of Australia, and recognized its value., Their
attention has also been called to the action taken by His
Majesty’s Government in the United Kingdom in the appoint-
ment of representatives in Canada and the Union of South
Africa. They are impressed with the desirability of continuing
to develop the system ol personal contact between His Majesty’s
Governments, though, of course, they recognize that the precise
arrangements to be adopted for securing this development arc
matters for the consideration of the individual Governments
with a view to securing a system which shall be appropriate to
the particular circumstances of each Government.

‘(i) As regards the sccond point, namely, that any of
His Majesty's Governments desiring to express any views shouid
express them with reasonable promptitude, it is clear that a
negotiating Government cannot fail 'to be embarrassed in the
conduct of negotiations if the observations of other Governments
who consider that their interests may be affccted are not received
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at the earliest possible stage in the negotiations. In the absence «

of comment the negotiating Government should, as indicated
in the Report of 1926 Confercnce, be entitled to assume that
no objection will be raised to its provosed policy.’

Defence

The following resolutiens were adopted ar the Gonference of
1925: !

‘1. The Conference affirins that it is necessary to provide for
the adequate defence of the territosies and trade of the several
countries composing the British Empire.

‘2. In this connexion the Conference expressly recognizes that

it is for the Parliaments of the several parts of the Emnpire,
PUS,

upon the recommendations of their respective Governments, o
decide the mature and extent of any action which should be
taken by them.

‘3. Subject to this provision, the Conflerence suggests the
following as guiding principles:

‘(a) The primary responsibility of each portion of the
Empire represented at the Conference for its own local defence.

‘(h) Adequate provision for safeguarding the maritime com-
munications of the several parts of the Empire and the routes
and waterways along and through which their armed forces and
trade pass.

‘{c) The provision of naval bases and facilities for repalr
and fuel so as to ensure the mobility of the fleets.

‘(d) The desirability of the maintenance of a minimum
standard of naval strength, namely, equality with the naval
strength of any foreign power in accordance with the provisions
of the Washineton Treaty on Limitation of Armaments as
apnroved by Great Britain, all the self-governing Dominions and
India,

‘(¢) The desirability of the development of the Air Forces
in the several countries of the Empire upon such lines as will
make it possible, by means of the adoption, as far as practicable,
of a common system of organization and trainine and the use
oof uniform manuals, patterns of arms, equipment and stores
(with the exception of the type of aircraft), for cach pars of the
Fmpvire as it may determine to co-operate with others parts with
the least possible delay and the greatest efficiency.

‘4. In the appllcallon of these 0r1nc1ple=; to the several parts
of the Empire concerned the Conference takes notc of:

‘(a) The deep interest of the Commonwealth of Australia,
the Dominion of New Zealand, and India, in the provision of a

1 Imperial Confereme 1923, Summary of Proceedings (Cmd. 1987), pp.
15-16.
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naval base at Singapore, as essential for ensuring the mobility
necessary to provide for the security of the territories and trade
of the Empire in Eastern waters.

‘(b) The necessity for the maintenance of safe passage along
the great route to the East through the Mediterranean and the
Red Sea.

‘(¢) The necessity for the maintenance by Great Britain of
a Home Defence Air Force of sufficient strength to give adequate
protection against air attack by the strongest air force within
striking distance of her shores.

‘5. The Conference, while deeply concerned for the para-
mount importance of providing for the safety and integrity of
all parts ol the Empire, earnestly desires, so far as is consistent
with this consideration, the further limitation of armaments,

eand trusts that no opportunity may be lost to promote this
object.’

That of 1926 added the following: !

‘1. The Resolutions on Delcnce adopted at the last session
of the Conference arc reaffirmed.

‘2. 'The Imperial Conference regrets that it has not been
possible to make greater progress with the international
reduction and limitation of armaments referred to in these Reso-
lutions, It is the common desire of the Governments repre-
sented at this Confercnce to do their utmost in pursuit of this
object so far as this is consistent with the safety and integrity
of all parts of the Empire and its communications.

‘5. The Conference recognizes that, even after a large
mcasure of reduction and limitation of armaments has been
achieved, a considerable effort will be involved in order to
maintain the minimun standard of naval strength contemplated
in the Washington Treaty on Limitation of Armament, namely,
equality with the naval strength of any foreign power. It has
noted the statements sct forth by the Admiralty as to the formid-
able expenditure required within coming years for the replace-
ment of warships, as they become obsolete, by up-to-date ships.

‘4. Impressed with the vital importance of ensuring the
security of the world-wide trade routes upon which the safety
and weifare of all parts of the Empire depend, the representa-
tives of Atstralia, New Zealand, and India note with special
interest the steps already taken by His Majesty's Government in
Great Britain to develop the Naval Base at Singapore, with the
object of facilitating the free movement of the Fleets. In view
of the heavy expenditure involved, they welcome the spirit of

! Imperial Conference, 1626, Summary of Proceedings (Cmd. 2768), pp.
35-6.
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co-operation shown in the contributions made with the object of *
expediting this work,

‘6, The Conference obscrves that steady progress has been
made in the direction of organizing military formations in gene-
ral on similar lines; in the adoption of similar patterns of
weapons; and in the interchange of Officers between different
parts of the Empire; it invites the Govermments concerned to
consider the possibility ol extending these forms of co-operation
and of promoting further consultation between the respective
General Stalls on defence questions adjudged of common interest.

‘6. (a) The Conference takes note with satisfaction of the
substantial progress that has been made since 1923 in building
up the Air Forces and resources of the several parts of the
Empire.

‘(b) Recognizing that the fullest mobility is essential to the
effective and economical employment of air power, the Confe-
rence recommends, for the consideration of the sewersl® Govern-
ments, the adoption of the following principle:

_“The nccessity for creating and maintaining an adequate chain
of air bases and refuelling stations.

‘(¢) Impressed with the desirability of still closer co-
ordination in this as in all other spheres of common interest, and
in particular with the advantages which should follow from a
more general disscmination of the experience acquired in the use
of this new arm under the widely varying conditions which
obtain in different parts of the Empire, the Gonference racom-
mends for consideration by the Governments interefted the
adoption in principle of a system of mutual interchange of
individual Officers lor liaison and other duties, and of complete
air units, so far as local requirements and resources permit.

‘7. The Conference recognizes that the defence of India
already throws upon the Government of India responsibilitics
of a specially onerous character, and takes note of their decision
to create a Royal Indian Navy.

‘8. 'The Conference notes with satisfaction that considerable
progress in the direction of closer co-operation in Defence
matters has been cffected by the reciprocal attachment of naval,
military, and air Officers to the Staff Colleges and other technical
“establishments maintained in various parts of the Empire, and
invites the attention of the Governments represented to the
facilities afforded by the new Imperial Defence College in
London for the education of Officers in the broadest aspects of
strategy.

‘9. The Conlerence takes note of the developments in the
organization of the Committee of Imperial Delence since the
session of 1923. Tt invites the attention of the Governments
represented at the Conference to the [following resolutions
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adopted, with a view to consultation in questions of common
defence, at a meeting of the Committee of Imperial Defence
held on the 30th May 1911, in connexion with the Imperial
Conference of that year:

““(1) That one or more represcutatives appointed by the
respective Governments of the Dominions should be invited
to attend mectings of the Committee of Imperial Defence
when questions of naval and military! defence affecting the
Overseas Dominions are under consideration.

““(2) The proposal that a Defence Committee should be
established in each Dominion is accepted in principle. The
Constitution of these Def¢hce Committees is a matter [or each
Dominion to decide,”’

Nationality

There was discussion about nationality at several of the Con-
ferences, bul the resolutions then taken have been superseded
by those of a specialist conference in 1947, whose report has
not been issued. Ceylon was separately represented at this
Conference.

Constitutional Matters

The Statute of Westminster, 1951, was based on the Report
of the Gonlerence on the operation of Dominion Legislation and
Merchant Shipping Legislation, 1929,% which was approved by
and incorporated in the Summary of Proceedings of the Imperial
Conference of 1930 In so far as its resolutions required
changes in the law they have been applied to Ceylon by the
Ceylon Independence Act, 1947, but certain other resolutions are
relevant:

\. Legislation by the United Kingdom Parliament

In addition to the legal provision which became section 4 of
the Statute of Westminster, 1931, and section 1(1) of the Ceylon
Independence Act, 1947, the Conference placed on record the
following constitutional conventiomn:*

‘It would be in accord with the established constitutional
position of all members of the Commonwealth in relation to

* The words *and air’ would be required to bring the Resolution up to
date.

2 Cmd. 3459.

& Imperial Conference, 1g30, Summary of Froceedings (Cmd. g71

AT T 1
4 Cmd. 3479, paragraph g4, p. 20.
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one another that no law hereafter made by the Parliament of
the United Kingdom shall extend to any Dominion otherwise
than at the request and with the consent of that Dominion,

This was inserted as a recital to the Statute of Westminster,
1931, in a slightly amended form.'

2. Succession to the Throne and Lhe Roval Style and Tilles

The Conference placed on record the following constitutiomal
convention : ?

‘Inasmuch as the Crown is the symbol of the free association
of the members of the British Commonwealth of Nations, and
as they are united by a common allegiance to the Crown, it
would be in accord with the established constitutional position
of all the members of the Commonwealth in relation to one
another that any alteration in the law touching the Stccession
to the Throne or the Royal Style and Titles shall hereafter
require the assent as well of the Parliaments of all the Dominions
as of the Parliament of the United Kingdom.'

This convention is recited in the preamble to the Statute of
Westminster, 1931.

3. Nationality
The Conference recognized® the right of the members of the
Commonwealth to deline their own ‘nationals” and agreed that
legislation to change the commeon status (i.e. British nationality)
should be based upon common agrecement.* The working out
“of the details was left for a subsequent Conference. The
Imperial Conferences of 1930 and. 1937 discussed the matter,
which was however settled by a special Conference in 1947,

4. Uniform Legislation

It was agreeds that there should be consultation and, if
possible, agreement for concurrent legislation on such matters as
prize law, fugitive offenders, forcign enlistment and extradition.
It was also agreed that agreements should be enteréd into for
uniformity of shipping laws, reciprocal aid in the enforcement
of such laws, and limitations to he observed in the exercise of
legislative powcers.® The details were set out in paragraphs 95 to

! Cmd. 3717, p. 21, 4 Ibid., paragra#ph =78, p. g5.
2 Cmd. 3479, paragraph 6o, p. =21. 5 ibid., paragraph, 8o, p. 25.
3 Ibid., paragreph 74, p. 25. 6 Ibid., paragraph g4, p. 31.
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* 109 of the Report. It was further agreed that as far as possible
there should be uniform jurisdiction and rules of procedure n
all Admiralty Courts.!

Civil Aviation

The Conlerence of 1937 agreed as follows: 2

.

.1. Appreciating the many benelits, direct and indirect,
immediate and potential, to be secured by nations possessing
substantial and extensive civil aviation enterprises, the Con-
ference is unanimous in its approval of the Members of the
British Commonwealth of Nations pursuing a vigorous policy in
regard to their air services, embracing expansion within each

» of their territories and interconnexion between Members,

‘2. In order to promote arrangements whereby air lines of
the Metnbers of the British Commonwealth of Nations will link
them together, the Conference affirms the willingness of the
countries represented to co-operate with each other to the greatest
possible extent.

‘3. In emphasizing the importance of continued co-operation
in the development of air services connecting the territories of
the various Members, the Conference recognizes that the most
effective method of co-operation and efficient organization can
best be settled by the Governments concerned in each particular
case.as it arises, but any method should recognize, where desired
by a Gbdvernment, local control not only over services operating
within its own territory, but also, by agreement with the other
Governments concerned, in adjacent areas in which it is
particularly interested.

4. It is agreed that, whenever an application received by one
Member for facilities for foreign air services is likely to affect
another Member, there should be consultation between the res-
pective Governments concerned before facilities are granted ;
and if an agreement has been reached between the Common-
wealth Governments concerned as to the service to be required
in return for such [acilities, the Commonwealth Government to
whom the foreign application has been made will use its hest
endeavours to secure the reciprocal facilities agreed upon.

‘5. "T'he Conference notes with approval the practice followed
by Nations of the Commonwealth whereby, when operational
rights are granted to a foreign air line. the concession expressly
provides for reciprocal rights as and when desired ; and SUggests
for consideration the desirability of including in such concessions
a general safeguard of the right of the Government, at its option,

1 Ihid., paragraph 117, p. 38.

# Imprerial Conference, 1935, Summary of Proceedings (Cnd. 5482), p. 20.
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to take over the ground organization within its territory on
suitable terms.’

Shipping
The Imperial Conference of 1923 agreced upon the [lollowing
principles and reaffirmed them in 19571

‘In view of the vital importance to the British Empire of
safegnarding its overseas carrying trade against all forms of dis-
crimination by foreign countries, whether open or disguised, the
rcpresentatnes of the Governments,of the Empire declare:

‘1. That it is their established prau:u,t, to make no discrimi-
nation between the flags of shipping using their ports, and that
they have no intention of departing from this practice as regards
countries which treat ocean-going shipping under the British °
flag on a footing of equality with their own national shipping.

9. That in the event of danger arising in feuft¢ to the
overseas shipping of the Empire through an attempt by a foreign
country to discriminate against the British flag, the Governments
of the Empire will consult together as to the best means of meet-
ing the situation.’

The Conterence also agreed? that in any case in which it may
be considered by the Government of one part of the British
Commonwealth that undue assistance, to the serious prejudice
and danger of British shipping, is being given by any fGovern-
ment outside the British Commonwealth, there should be an
opportunity for consultation between the Government of that
part of the Commonwealth whose shipping is endangered and
the Government of any other part of the Commonwealth con-
cerned, in order to determine the validity of the complaint and
the best means of meeting the situation, due regard being had
to the interests of the Government of that other part of the
Commonwealth,

2. In regard o external affairs generally, and in particular
to the communication of information and consultation, the Gov-
‘ernment of the United Kingdom will, in relation to ,Ceylon
observe the principles and practice now observed bysthe Mem-
bers of th¢ Commonwealth, and the Cevlon Government will
for its part observe these same principles and practice.

See the note above under Communication and Consultation in
Foreign Affairs (p. 266.)

! Reprinted in Cmd. 5482, pp. 3o-1.
2 Ioid., p. 50.
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« 3. The Ceylon Government will be represented in London by
a High Commissioner for Ceylon, and the Government of the
United Kingdom will he represented in Colombo by a High
Commissioner for the United Kingdom.

After discussion at the Imperial Conferences of 1923, 1926 and
1930 it was decided that on all cercmonial occasions (other than
when Ministers of the Crown from the respcctive Dominions
were present), the High Commissioners should rank immediately
after the Secretaries of State, When a Dominion Cabinet
Minister is in London, he ranks immediately before the High
Commissioner from his Dominion.® It was however decided at
the Conference of Prime Ministers in 1948 that High Commis-
sioners should rank with Ambassadors.

If k2 Government of Ceylon so requests, the Government
of the United Kingdom will communicate to the Governments of
the foreion countries with which Ceylon wishes to exchange
diplomatic representatives, proposals for such exchange. In any
forcign country where Ceylon has no diplomatic representative
the Government of the United Kingdom will, if so requested by
the Government of Ceylon, arrange for its representatives to
act on behalf of Ceylon,

For the method of communication between the Ceylon Govern-
ment anud the British ambassador or minister in a foreign
country, see the note to Article 2 under Communication with

Foreign Governments.

5. The Government of the United Kingdom will lend its full

" support to any application by Cevlon for membership of the

United Nations, or of any specialized international agency as
described in Article 57 of the United Nations Charter.

Article 4 of the United Nations Charter provides that member-
ship of the United Nations shall be open to all peaceloving
States which accept the obligations of the Charter and whose
admissicn is approved by the General Assembly upon recom-
mendation ;rom the Security Council. Australia, Canada, India,
New Zealand, South Africa and the United Kingdom were origi-
nal members. Pakistan was admitted to membership in 1947.
Lire has been refused admission because the U.S.S.R. exercised
its veto in the Security Council.

1 Cmd. 3717, pp. 30-1.
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Article 57 of the United Nations Charter relates to specialized
agencies established by inter-governmental agreement and having
wide international responsibilities.

6. All obligations and responsibilities heretofore devolving
on the Government of the United Kingdom which arise from any
valid international instrument shall henceforth in so far as such
Instrument may be held to have application to Ceylon devolve
upon the Government of Ceylon. The reciprocal rights and
benefits heretofore enjoyed by the Government of the United
Kingdom in virtue of the application of any such international
instrument to Ceylon shall hencefofth be enjoyed by the Govern-
ment of Ceylon.

The Instruments relerred to are treaties, agreements between
Governments and other international arrangements. This
Agreement between the Governments of the United Kingdom
and Ceylon cannot affect the rights and obligations of the United
Kingdom under the Instruments, which must in fact be the
subject of negotiations between the Ceylon Government and the
foreign Governments concerned so that the rights and obligations
may be transferred to Ceylon. What the present Article does
is to provide that Ceylon shall perform the obligations and enjoy
the rights and benefits.

7. This Agreement will take effect on the day when the
constitutional measures necessary for conferring on Ceylon fully
responsible status within the British Commonwealth of Nations
shall come into force.

Done in duplicate, at Colombo, this eleventh day of November
1947.

Signed on behalf of the Government of the United Kingdom
of Great Britain and Northern Ireland

HENRY MOORE

Signed on bchall of the Government of Ceylon
D. S. SENA.NAYAKE
The date was 4 February 1948.
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PUBLIC OFFICERS’ AGREEMENT BETWEEN  HIS
MAJESTY’S GOVERNMENT IN THE UNITED
KINGDOM AND THE GOVERNMENT OF CEYLON

Unrrep KiNnGDoM—CEYLON

Public Officers Agreement

‘THE Government of the United Kingdom of Great Britain
and Northern Ireland and the Government of Ceylon have
agreed as follows:

1. In this Agreement:

‘Officer’ means a person holding office in the public service

of Ceylon immediately before the appointed day, being an
officer—

(a) .who, at any time before the 17th day of July. 1928, was
appointea or selected for appointment to an office, appoint-
ment to which was subject to the approvel of a Secretary of
State, or who, before that day, had entered into an agreement
with the Crown Agents for the Colonies to serve in any public
office for a specific period; or

(b) who, on or after the 17th day of July 1928, has been
or is appointed or selected for appointment (otherwise than on
agreement for a specific period) to an office, appointment to
which is subject to the approval of a Secretary of State; or

(¢ who, on or after the 17th day of July 1928, has entered
or enters into an agreement with the Crown Agents for the
Colonies to serve for a specific period in an office, appointment
to which is not subject to the approval of a Secretary of State,
and who, on the appointed day either has been confirmed in
a permanent and pensionable office or is a European member
of the Police Force;

‘the appointed day’ means the day when the constitutional
measures necessary for conferring on Ceylon [ully responsible
status within the British Commonwealth of Nations shall come
into force; '

‘pension’ includes a gratuity and other allowance.

2. An Officer who continues on and after the appointed day
to serve in Ceylon shall be entitled to reccive from the Govern-
ment of Ceylon the same conditions of service as respects remu-
neration, leave and pension, and the same rights as respects
disciplinary matters or, as the case may be, as respects the tenure
of office, or rights as similar thercto as changed circumstances
may permit, as he was entitled to immediately before the
appointed day, and he shall be entitled to leave passages in
accordancé with the practice now followed; but he shall not be
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entitled to exemption from any general revision of salaries which «
the Government of Ceylon may find it necessary to make.

3. Any Officer who does not wish to continue to serve in
Ceylon, being an Officer described in paragraph (a) of the defi-
nition of “Officer’ in clause 1, may retire from the service at any
time; and in any other case may rctire from the service within
two years of the appointed day. On such retirement he shall
be entitled to receive frdm the Government of Ceylon a com-
pensatory pension in accordance with the special regulations
made under section 88 of the Ceylon (State Council) Order’in
Council, 1931, in force on the appointed day; but an Officer who
leaves the Ceylon service on transfler to the public service in any
colony, protectorate or mandated or trust territory shall not
be entitled to receive such a pension.

4. Pensions which have been or may be granted to any persons
who have been, and have ceased to be, in the public service of
Ceylon at any time before the appointed day, or to the widows,
«children or dependants of such persons, shall be paid in accord-
ance with the law-under which they were granted, or if granted
after that day, in accordance with the law in force on that day,
or in either case in accordance with any law made thereafter
which is not less favourable.

5. The Government of Ceylon will comply with any reason-
able request which may at any time be made by the Government
of the United Kingdom for the release of a public officer for
employment in the public service elsewhere.

6. This Agreement will take effect on the appointed day.

D7one in duplicate, at Colombo, this eleventh day of November
1947.

Signed on behalf of the Government of the United Kingdom
of Great Britain and Northern Ireland

HENRY MOORE

Signed on behalf of the Government of Ceylon
D. 5. SENANAYAKE

This Agreement was necessary in order to transler to the
Ceylon Government the moral obligation which the Secretary of
State for the Colonics had contracted in respect of Officers
appointed by him or by agreement with the Crown Agents for
the Colonies. In the main it merely repeats the contents of the
transitional provisions of the Constitution with slight amend-
ments. This Agreement gives the Officers no rights. Their
rights, if any, are determined by the Constitution and their
contracts, So far as this Agreement is concerned the obligations

Digitized by Noolaham Foundation.
noolaham.org | aavanaham.org



THE AGRLZEMENTS 279

are not towards the Officers but towards the United Kingdom
Government; but that Government has made the Agreement for
their benefit. The Officers would have cause for complaint if
the Agreement were not carried out, but the aggrieved party,
which could state a case before an international tribunal, would
be the United Kingdom Government.

The 17th of July 1928 was the date on which the Donoughmore
Report was published. Officers appointed aflter that date were
presumed to have been aware that they would come under
Ceylonese control, and so the favourable conditions of retirement
provided by Article 88 of the Ceylon (State Council) Order in
Council, 1931, were not extended to them. The three classes of
Officers referred to in Axticle 1 are the same as those to whom
section 63 of the Constitution applies, the only difference being
that the second and third classes were limited to those appointed
or selected before 9 October 1945, that beiag the date of the
publication of the Soulbury Report. An amendment conse-
quential upon this Agreement was, however, introduced into
section 63 of the Constitution by the Ceylon Independence Order
in Council, 1947.

The appointed day is 4 February 1948,

Axticle 2 protects the conditions of service of those who elected
to continue in service after 4 February 1948, subject to any
general revision of salaries.

Article 3 gives the same right of retirement with enhanced
pension as section 63 of the Constitution.

Article 4 repeats the substance of section 64 of the Constitution
in so far as it applies to the classes of Officers specified in
Article 1.

Article b enables the Secretary of State for the Colonies to offer
posts in the colonies to members of the Ceylon Civil Service and
other public services of the Island.

19

Digitized by Noolaham Foundation.
noolaham.org | aavanaham.org



Digitized by Noolaham Foundation.
noolaham.org | aavanaham.org



ADDENDA

WHILE this edition has been in the press, certain developments
have oceurred which need to be noticed.

The Queen’s Title _
I'he Royal Titles Act, No. 22 of 1953, authorized the Queen
to issue a Proclamation, at_the request of the Prime Minister
of Ceylon, adopting as her sty](, and titles in relation to Ceylon
the formula:-
Elizabeth the Second, Queen of Ceylon and of Her other
Realms and Territories, Head of the Commonwealth.
The Proc'amation was issued accordingly.

Parliamentary Elections

‘The Ceylon (Parliamentary Elections) Amendment Act, No. 19
of 1953, creates two additional disqualifications for registration
as an elector and therefore for election or appointment to the
Senate or the House of Representatives, A person is disqualified
if he

(@) is disqualified by section 5 of the Public Bodies (Prevention

of Corruption) Ordinance, No. 49 of 1943, from voting
at an election of members of any public body as defined
in that Ordinance, by reason of a conviction, or of a
finding of a Commission of Inquiry; or

(b) has during a period of five years immediately preceding

been convicted of any offence under sections 75 to 80 of
the Local Authorities Election Ordinance, No. 53 of 1046,

Parliamentary Privileges

The Parliament (Powers and Privileges) Act, No. 21 of 1953,
gives effect to the recommendations of the Joint Select Com-
mittee referred to post page 198. The Act declares the follow-
ing to be the privileges of both Chambers:

(1) There shall be freedom of speech, debate and proceedings
in the House and such freedom of speech, debate or proceedings
shall not be liable to be impeached or questioned in any court
or place out of the House (section $3).
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(2) No member shall be liable to any civil or criminal pro-*
ceedings, arrest, imprisonment, or damages by reason of any-
thing which he may have said in the House or by reason of
any matter or thing which he may have brought before the
House by petition, bill, resolution, motion or otherwise
(section 4). .

(3) Except for a contravention of this Act, no member shall
be liable to arrest, detention, or molestation in respect of any
debt or matter which may be the subject of civil proceedings
while proceeding to, or in attendance at, or returning from,
any meeting or sitting of the House (but where he has committed
an act of insolvency he may be dealt with under the Insolvency, -
Ordinance) (section 5).

(4) No person shall be liable in damages or étherwise for
any act done under the authority of the House and within its
legal power (section 6). y

(5) The House and the members thereof shall hold, enjoy
and exercise, in addition to the privileges, immunities and
powers conferred by this Act, such and the like immunities as
are for the time being held, enjoyed and exercised by the
Commons House of the Parliament of the United Kingdqm of
Great Britain and Northern Ireland and by the member} thereof
(section 7).

The Schedule to the Act contains a list of acts and omissions
which are declared to be breaches of the privileges of Parlia-
ment. Those in Part A are punishable only in the Supreme
Court; those in Part B are punishable either in the Suprcme
Court or in the House. The Supreme Court may sentence an
offender to imprisonment for a term not exceeding two years
or to a fine not exceeding Rs. 5,000, or both. The House may
admonish or order removal from the precincts of the House and,
in case of a member, suspend him for a period not exceedmg
one month,

Legislative Power

The decision of the Supreme Court in Mudanayake v. Siva-
gnanasunderam (1951), 53 N.L.R. 25, was affirmed by the
Judicial Committee of the Privy Council: Kodakan Pillai v.
Mudanayake (1953), 54 N.L.R. 433. The Commiftee advised
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that there may be circumstances in which legislation, though
framed so as not to offend directly against a constitutional
limitation, may indirectly achieve the same result, and then be
ultre vires. A legislature cannot do indirectly what it cannot
do directly: but, since omnia praesumuntur rite esse acta, the
Court will not be astute to attribute motives or purposes or
objects which are beyond its power. It must be shown affirma-
tively by the party challenging a statute which is upon its face
intra vires that it was enacted as part of a plan to effect indirectly
something which the legislatire had no power to achieve directly.
The Indian and Pakistani Residents (Citizenship) Act, No. 3
of 1949, could be looked at because if there was a legislative
plan the plan must be looked at as a whole. When so looked
at it wa~ evident that the legislature did not intend to prevent
Indian Tamils from obtaining citizenship provided they were
sufficiently connected with the Island. Accordingly the Citizen-
ship Act and the Franchise Act were held to be inira vires.
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Acr OF PARLIAMENT -
construction of, 24z-3
disallowance of, zog-10
enacting formula, zog L:
nature of, 64 i
United Kingdom, amendment
of, 151; effect in Ceylon, %4-9,
146-7
validity of, 72-9, 200-3
Acts oF CEYLON PARLIAMENT
Citizenship. Act, No. 18 ol 1048,
34» 40, 43, T7, 208
Ceylon (Parliamentary Elections)
Amendment Act, No. 19 of
1948, po, 182 ;
Indian. and  Pakistan Residents
. (CGitizenship) Act, No. 35 of
109449, 92, 24, 40,041, 60, 2oz

Cevlon (Parliamentary Elections) -

Amendment Act; No. 48 of
1949, 34, 42, 43. 6o, %7, %8,
167, 182, 183, 202

Royal Titles Act, 1955, 47, 157

Acrs or Untrep KinopoMm ParRpia-

MENT

Act of Settlement, 1701, 46, 1Y%

Air Force Act, 147

Army Act, 147

British Nationality and Status
of Aliens Acts, 1914 to 1043,
59, 152

British Nationality Act, 1948, 30,
166

Ceylon Independence Act, 1947,
14, 22, 46, 73-5, 145-53

Colonial Courts of Admiralty
Act, 18g0, 151
Colonial TLaws Validity Act,

1865, %5, 151
Colonial Stock Act, 1goo, 209
Colonial Stock Act, 1934, 1p2
Copyright Act, 1911, 153

» Demise of the Crown Act, 1go1,

222
Emergency Powers (Delence) Act,
1059, 1h%
Finance Act, 1923, 152
Finance Act, 1925, 152

Government of Burma  Act,
1935, 90
Government of Ireland Act, 1920,

70
His Majesty’s Declaration of
abdication fct, 1936, 46, 157

Import Duties Act, '1§_.~32, 152

Indian and Colonial Divorce
Jurisdiction Acts, 1926 and
1940, 147

Indian Independence Act, 1947,
48, 74, 145 -
8.7 147 ¢ '
s. 17, 148
5. 18, 149

Interpretation Act, 188q, 54, 150
Isle of Man (Customs) Act, 1942,
152 :
Matrintonial Canses (War Mar-
riages} Act, 1044, 158
Merchant Shipping Act, 1804,
1_51 - - A i
__Parliament Act, 1g11, 82-9, 182,
204-5, 206, 200
“Royal and Parliamentary Titles
Act, 1927, 46 ;
Septennial Act, 1715, 182
Ships and Alfrcraft (Transfer
Restriction) Act, 1939, 53
South Alrica Act, 1909, 159, 214
Statute of Westminster, 1931, 14,
19, 20, 23, 74, 75
s. 1, 145 "
s, 2, 146, 151 .
3, 148, 151
4, 146
5. 146, 151
6, 146, 151
5. 0, 147
Visiting Forces (British Com-
monwealth) Act, 1933, 152
Whale Industry (Regulations)
Act, 1934, 132
AcTing MINISTERS, 221
AcTING PARLIAMENTARY
SECRETARIES, 221
ACTING POSTS, 165
Acting PriME MINISTER,
219
ADJOURNMENT, 163, 165 »
ApMIRALTY COURTS, 1%1
ADVICE, Ministerial, 48-50
AGREFMENTS wiTh Unrrep Kingpom
gencral character, 157-8
meaning, 252
rebus sic stantibus, 137-8
secession and, 138
texts of, 2x2-498 °
arrcrarT, Ceylon, in JUnited
Kingdom, 152

oA A oA

111-12,
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ALLFGIANCE, §47-42

cath of, 1g9g, 250
AMENDMENT OF  CONSTITUTION, 200-1
ArpoINTER Day, 1R0-1, 153-4
AREA, representation of, 6-7, 52-4,

211-14, 240-1
ARMED ' FORCES

Ceylon, 139, 254

in':United ‘Kingdom, 152
not public officers, 164

United Kingdom, 253-4
Assize, Commissioner of
appointment, 224

constitutional status, 136
ATTORNEY-GENERAL

appointment, 229

constitutional status, 136
AUDIT OF ACCOUNTS, 237-8
Avnrror-GENERAL

appointment and salar}r, 123, 287

function., .g0-1, 237-8

no Permanent Secrerary’, 222

not public ollicer, 164

BALANCED REPRESENTATION, 5, 7. B2
BALFOUR DECLARATION, 21, 2K, 28,
38, 252, 2r3-6 I
Banparanake, Hon, 5. W, R. D.,
7. 27, 81, 33, 88
BANKRUPTCY, dis:iualiﬁcat.[on, 183
BasEs, use of by United Kingdom,
126, 253
Biirs
enacting formula, 208
inrmductinn of, 203-4
passing of,
reservation ot 4, 21, 158, 208
royal assent, 65, 78, z07-8
Senate, powers of, 205-6
and see MONEY BILLS
Bovsurvik-LENINIST Party, 28, 30
BRIBERY, disqualification for, 186
BRITISH SUBJECT
Cevlon citizen as, 41-2
definition, 87, 40, 163,
RUDGET, 187
BUrMA, 10, go, 149

CABINET

appointment, etc., 100-1, 216-19

Chief Whip and, 114

colleclive rceponublliw 85, 102-
5. 216-1%7

committees of, 105-6

dissolution and, 66, 108

Estumates . and, 10%-6

functions, 103-7, 216-17

gcnt.rmlv 100-Q

legal basis of in - the United
ngdom 17

legislative programme, 105
Ministers and, 1oz-6
organization of work, 105-6
Parliament and, 107-8
party government, 108-g
policy and administration, 10z2-3
secrecy of, 106
Secretary of, 10y, 223
CAarINET OFFICE
audit, 23%-8
department of, 223
CALDECOTT, Sir Andrew, 3,
Canapa, 6, 18-19, 147
CASES
Attorney-General for Canada v.
Cain, 76
Campbell v. Hall, 73, 156
Croft v. Dumphy, 76
Hodge v. The Queen, 72, 201
McCawley v The King, 173
McELeod v. Attorney-General for
New South Wales, 76
Mudanaycke v. Stwagnanasunde-
ram, 4%, 77, 202
R v. Burah, 201
Russell v. The Queen, 201
Thambiayah v. Kulasingham,
78, 180, zog
Trethowan v. Attorney-General
for New South Wales, 173
CASTE, 55 -
CASUAL VAcaNCY, Senate, 176
Cavcus, United National Party,
88-9, 96
CENSUS, variation of representation
after, 33, 210, 211
CryL.ON
amendment of law of, 150
ceded colony, 155
relations with United Kingdom,
15; and See AGRELMENTS _
representative government in, 19
status in 1946, 21
status since 1948, s¢¢ INDEPENDENT
STATUS ;
CEY1ON (CONSTITUTION) ORDER IN
CouxnciL, 1946, 159-243
CEvLoN (CONSTITUTION) (AMENDMENY
No. g} Orper N CounciL, 1047,
244
CeyrLoN DEFENCE ToRCE, 26, and
se¢ ARMED TORCES
Ceyron  (ELFCTORAL ~ REGISTERS)
OrnErR ¥ Councin, 1946, 162
CEvioN INDEPENDENGE ACT, 1047,
14, 22, 46, 735, 14553
CEYLON INDEPENDENCE (COMMENCE-
MENT) GRDER IN. COUNCIL, 1047,

154
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CeyLON INDEPENDENCE ORDER IN
COUNCIL, 1047, 155-0

CryLox Inpian ConNcGREsSS, 28, g0,
32, 34, 35, 61

Cevion Moors AssociaTion, 28

Ceyron NATIONAL CONGRESS, 27, 28

Cryrox (OrrFicE OF  GOVERNOR-
GENERAL) LETTERS PATENT, 1047,
246-9 .

Cry1oN (PARLIAMENTARY ELECTIONS)
Orper IN COUNCIL, 1946, 13, 42,
2

CHIEF JUSTICE
appointment of, 136, 225
as Officer Administering Govern-

ment, 165, 172, 24%
constitutional status, 136
Judicial Services Commission,
chairman, 2256

Caigr 'Wmie, Cabinet and, 114,
115

CHurcHILL, Sir Winston, 67

CITIZENSHIP
basis of, g4-8
British subjects in Ceylon, 41-2
Ceylon, 39-42
descent, by, 4o
registration, by, 41-2

CIVIL AVIATION, 252

Civir. SeErvaxts, duties of, 1oz;
and see PUBLIC OFFICER

CiLErE To HousE oF

REPRESENTATIVES
appointment, 242
andit, 237-8

department of, 223
not public officer, 164
CLERK TO THE SENATE
appointment, 242
audit, 237-8
department of, 223
not public officer, 164
COLLECTIVE RESPONSIBILITY, 85,
102-5, 216-17
Coromso Pran EXHIBITION, 33
CoLONIAL STOCKS, 152
CoLony
basis of government in, 17-18
Ceylon excluded, 24, 74-5, 148
conatitutional development in,
17-18
relations with United Kingdotn,
18
representative government in, 18
responsible government in, 18
ComMissioN, Governor-General's,
40, 78, 156, 164
CoMMIsSION OR CONTERENCE, 3, 4, 8
CoMMIssioN OF Assize, 136, 225
COMMON ALLEGIANCE, 38

®
CONSTITUTION OF CEYLON

COMMON INFORMER, 108 .
COMMONWEALTH
agreements within, 252-3
consultation and co-operation,
25, 266-7
forces, 152
CoMMoNwEALTH RELATIONS OFFICE,
159, 146
COMMUNAL REPRESFNTATION, 6, K4
COMMUNALISM
elections and, o
Ministers’ draft and, Ko
CoMMUNIST PARTY, 27, 30, §1, 8%
COIIMUNITY OR DIVERSITY OF
INTEREST, 6-7, g6, 211
CoNsoLIDATED FuND
charges on, 122-3, 208-4, 239
Auditor-General’s salary, 23 ®
Governor-General’s salary, 142
Governor-General’s staff, 173
Judees® salaries, eg6e 22y
pensions, ctc., 223
Supreme Court salarics, 136,
£2y
establishment of, 2353
issucs from, 23y
purpose of, 122
ConsoLDATED FUND SERVICES, 122-3,
1h2
CoNSTITUTION
amendment of, 20, %7, 200-1
dates of operation, 161-2 =
ConsTITUTION AMENDMENT BILL,
1950, 42, 167, 100
CONSTITUTION OF 1046
amendment of, 20, %7, 200-1
disallowance of hills, 21
draftine of, 12
extra-territorial legislation, 20
franchise excluded, .12
legislative powers in, %2
]injitations on self-government
in, %2
reservation of hills, 21
status of Ceylon under, 21 .
and see MINISTERS' DRAFT
GONSTITUENCIES, €€ ELECTORAL
DISTRICTS
CONSULS, exequaturs, 264
CoNTINGENCIES T'UND, 125, 236
CONTRACT, disqualification by, 185
CONVENTIONS OF THE
CoNSTITUTION
dissolution of Parliament, 66-m1
express enactment of, 48-9, 168,
218, 237, 270 :
formal asreement for, zy
independent status, 2y-5
laws and, 17
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_ and 5ee BALFOUR DECLARATION,
INDEPENDENT STATUS
coryRIGHT, Ceylon in United
Kingdom, 153 )
CORRUPT OR ILLEGAL PRACTICES, dis-
qualification by, 134, 185, 186
Cripps MissioNn, 3
Crown
symbol of free association, 48
unity of, 213
and see KING, QUEEN
CrROWN ADVOCATE, 164
CROWN APPOINTMENTS, 136
Crown CoLony, 18
CrowN CoOUNSEL, 164
CrowN Procror, 164
cusToms, Imperial preference, 1%z

DECLARATION OF 1941, %
DECLARATION OF 1043, $-4. 8-9, 22
breach >f. hy United Kingdom,
imprecision of, 4
limitations of, =22
Ministers’ interpretation, 4
procedure under, 8
responsible government, 4
three-quarters majority, 12
DFEFENCE
consultation -on, 264-70
Declaration of 1943, 3§
generally, 137-42
heads of agreement, 13
legislation by Order in Council,
12, 20
sovereignty of Ceylon in, 30
and see DEFENCE AGREEMENT
DEFENCE AGREEMENT, 14, 25, 138-
40, 2/2-5
DerFiniTION CLAUSE, 163-5
DeLmiTaTION COMMISSTON
appointment of, 7, 181, 210
communal distribution, 62
discretion of, K3, &k
cmphasis of decisions, 19
functions of, r6-7, 211-12
members of, 56, 210
minority representation, g7
multi-member constituencies, g,
211-12
powers of, %, kg, %6, 211-12
SouTbury Commission and, 10
voting, 216
DEPENDENCIES
Governor-General in, 24%-8
uncertainty about, 161
Derury CHAIRMAN, election of, 86,
19%
Depury GOVERNOR-GENERAL, 163,
246, 248, =p1

Deruty PRESIDENT, 103
DepuTy PRIME MINISTER, 219-20
DeruTY SPEAKER, 86, 193
De Swva, Dr Colvin R., 27, 28
DE Sova, Mr L. M. D., 39, 56,
210
DirroMaTIC RFEPRESENTATIVES, 25,
141-2, 242, 274
United Kingdom, use of, 244-5
DISALLOWANCE
undzr 146 Constitution, 21
under 1947 Constitution, 23, %7,
200
DISCRIMINATION, prcvention of, 46,
200-2
DISQUALIFICATIONS
franchise, 51, 184
penalty for sitting and voting,
160-1 .
and see HOUSE OF REPRESENTA-
TIVES, SENATE
DISSOIUTION OF PARLIAMENT
advice on, fiy-71
meaning ol, 64, 163
power of, 175, 190, 141
precedents on, 68-ro
Districr  Couwrr, recovery of
penalty for disqualificarion, rg2
DIVORCE JURISDICTION, 147-8
DoMINION STATUS S$e¢ INDEPENDENT
StaTus
DoNoUucHMORE CONSTITUTION, 3, 10
executive committees, 100
politics under, 27
State Council, 86
DUTCH TERRITORIES, cession of, 43
pyarcHY, Ministers’ Draft, 5

EIRE see IRELAND
ELECTIONS, communalism in, gy
FLECTION LAW, Select Committee
on, k1 and se¢ FRANCHISE
FLECTORS
meaning, 163
registers of, 241
ELECTORAL PDISTRICTS
distribution of, 211, 239-40
multi-member, g5-6, 211-12
proclamation of, 215
redistribution of, 21y
size of, 53
weighting, B3, 211
and see DELIMITATION COMMISSION
Erizaper IT
accession of, 44, 197
title of, 46-7, 157, 281
ESTIMATES, 125-9
EXECUTIVE POWER
definition of, 20-1
vested in Quee., 48, 5o, 21614
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EXEQUAT[RS, 264

EXTERNAL AFFAIRS
Agreement, 14, 25, 254-7
consultation in, 265-G, 27 %
-Declaration. of 1943, 3
gencrally, 147-52, 2R4-75 5
heads ol agreement, 13
legislation by Order in Lounml
| 18-20 .
signature of agreement, 14
sovereignty’ ol Ceylon in, 25

EXTRA-TERRITORIAL LEGISLATION, 20,
56, 162-3

Farerp, Sir Rarik, 61
FEperaList Parry, 35, 61
FINANCE, changes made since 1950,
'128:30
Minister of, 103
VINANCIAL FROCEDURE, 125-8
FOREIGN POLICY, conduct of, 2.(12
and See EXTERNAL AFFAIRS
FRANGHISE, 12-1%, K7-B, Go-1, 182-4
FREE VOIE, 109 :
FuLLy RESPONSIBLE STATUS, 15-16,
145-6 and see INDEPENDENT
StaTUS

GENERAL FELECTION, mcanmg, 163

GENERAL ErvCTION ¢
ol 1947, 28-30
-of 192, 32, 33-6

GeorGE VI, death of, 197

GrLoucesTER, Duke of, 50

GOONETILLEKE, Sir Oliver, 12, 13,
157 145

GOVERNMENT
defeat of, 108-9
reconstruction of, 120-1
and 'see CABINET &l

GOVERNOR
complexity of puwers, 11
discretionary powers, 50
legislative powers, 4
references to, 156
reservation of Bills, -4, 21
Soulbury Cominission on, 10-11

GOVERNOR-GENERAL: .

* act or omission of, 4G
administration of oaths by, 2o
amendment of laws by, 159
apxmm_mcnt by of

cting Minister, 221
Attorney-General, 229
Auditor-General, 237 -

Clerk of House, 199

Clerk of Senate, 149 :

Delimitation €Commission, 213

_Jlldlcml Scrwcc Commlsslon,
INgEEE L B :
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Members of Parliament, "180-1
Ministers, 112, 217
Parliamentary Secretaries, 112,
220 i
Permanent Secretaries, 223
Prime Minister, 110-1%
Public Service Commission,
225-8
Senators, g1, 195-%, 179-80 ..
Supreme Court  Judges, 224-5
appomtment r)f, 45, 168-71, 247,
authority of, 24y
Bills other than Money Bills,
204-5
Commission of, 45, 73, 156, 160,
247 :
defence powers, 157
delegation (o, 48

{ Dcputy 73, 163, 246; 248, ap1

dismissal of Minisferg, e120, 217,
a2z

disposal of lands, 249

dissolution of Parliament, 68-71,
108-9, 191

election ol Senatots, ‘167

excrcise of powers bv, 168 Ht

external affairs, 137

gencral powers of, 49

jmp;-lrtmﬂt} of, 58

income tax, 172

informal consultation of, 1571

Instructions, 48, 2r0-1 .
issucs from Consohdatc& Fund,
235

leave, 251

Letters Patent, 48, 49, 93, 156,
170, 246-9

meaning, 163, 167, 246, 251

Money Bills, zoj

not a public officer, 163

oaths, 247

obedierice of public - officers to,

249

Oflicer . administering . Govern-
ment, se¢ OFFICER ADMINISTER-
ING GOVERNMENT

pardon, 248, 251

-Parliament and, 66 -

powers exercised on adwice, 48-
Ko, 168-71, 256-7

prorogation of Parliament, 1go-2

Public 8eal, 249

public service and, 134, 249

refusal to acccpt advice, Ko

reprebmntne of King onlv,

56-7-
resignation of Mihisters, 10%, 222

royal assent;” 65, 79-80, zop-8. - -

royal imstructions.: 48, 250-1

ndation.
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salary, 133-4, 152-3

staff salaries, 173-4 ;

summoning of Parliament, 65,

192-3

vacancy in House, 196

vacancy in Senate, 196

vacancy of office, 247
Goonrsinga, A. E., 28

HrAd OF THE COMMONWEALTH, 47
HEADS OF DEPARTMENTS, 101, 145
Hrrrzoc, General, 68
Hicn CoumsmoNERs 25, 151, 273
His MajEsTY, meaning of, 46, 157
HousE oF REPRESENTATIVES
adljoumment, 195
bills in, 203
bills other than Money Bills,
204
charges on Consolidated Fund,
226-"

Clerk of, 199 and see CLERK TO
HousE or REPRESENTATIVES
collective responsibility  to, 85,

1oz-6, 117, 2189
mmp_osil:im_l of, 180-2, 240-1
constituencies, see ELECTORAL

DISTRICTS
‘Deputy Speaker, 192
dLSfSI]ll]yl’LIOIIl) of, 175,9 180, 191
election of Scnators, 177-n
financial control, z2o4-5
firct meeting of, 65
francl.ise, 12-13, 57-8, bo-1, 182 -4
Fanerally 85-9
eadership in, 45, 87, 88, 112

_ management ot 86-7
maximum life of, 66, 180
membership in 1947, 239
Ministers in, 221
Money Bills, 81-2, 206
oaths of allegiance, 197
period of, 180-2
privileges of, 198-g
procedure of, 87

quorum in 57, 104
relations with Senate, %79- 84,
204-8

remuneration, 240

scnior partner, as, 84

sittings of, 66

Speaker, 103

staff of, 109

standing orders. 86, 194, 241

taxation ‘hills, 236-3

vacancics in; 104 -

vacation of seats in, 196

voting in, 104 °

whips, 86 ¥

withdrawcls from Conmlldated
]'Und 235 i

IMPERIAL CONFERENCES, 21
Constitutional status, 255-6
representation at, 203-4
resolutions of, 25, 254-73

IMPERIAL PREFERENCE, 152

IMPRISONMENT, disqualification
for, 184-3

INCOME TAX
Gmemor-Gr_ncral 172
Officer A(lmumtt:rm&,

Government, 172, 247

INDEPENDENCE
attainment of, 15-15
meaning of, 15-16

INDEPENDENTS, 29, 30, 35

INDEPENDENT STATUS
abolition of limitations on, 22-3
annonncement of, 13,. 145-6
Balfour Declaration, 21, 25, 26,

252, 255-6
bringing into operation of, 13-
14, 145-6 :
conferment of, 145-6
convention of, 24-5
definition of, 255-6
demand for in 1942, 3
development before 1gg:, 18
documents of, 15
documents required for, 15-14
External = A .airs Agreement
provides, 23, 254, 273 i
generally, 17-26, 254-y3 =~
King’s position under, 33, and
see KING
legal basis of, 15, 22-4
policy in 1946, 13 i
rejection in 1045, 11
second request for, 13
Senanayake’s request for, 11
Statute ol Westminster and, 19
theory of in White Paper, 2z

Ixpia
Cripps Mission to, 3
United Kingdom law in, 14%

INDIaNs ;
citizenship rights of, 34. 40-1
representation of, 7, 57-8

INDIAN PROBLEM, 32

INpiaN voTE, 28, 20, 34; 6o, 61,-101

INSaNITY, disqualification for,. 186

INSOLVENCY, disqualification for,
18%

I‘\I‘;TRU(‘T!O\S, Gmernor Gcncral
250-1

INTERNAL SFELF- GoerN\tE\tT 3.

INTERNATIONAL LAW, 187-8

IRELAND
nationality in, 37-9
renresentation in, 6
responsible’ government in g~

IsLanp, meaning, 163 :
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}chzs sge SUPREME CoOURT
uUpicIAL  OFFICERS
appointment, 136, 2z, 226
disqualification of, 185
meaning, 163
pension; protection of, 23z2-3
retirement on pension, 250-2
Juprcrar Service CoMMISsION, 136,
225-6 e
audit, 286-7
influencing of, 229
interference with, 229
members and functions, 225-7
not public officers, 164
salaries, 124, 225
Secretary of, 226
Justice, Minister of, 115-15, 215
JusTiceE oF, THE PEACE, appoint-
ment, 248

KarerrL, Dr, 61
Kanpyan CONVENTION, 494
Kannvan NATIONAL ASSEMBLY, g
Kanpyaxn ProvVINCES, cession of, 74
Kanpyans, representation of, 7, 52,
54
King
allegiance to, §%-42
declaration of war by, 140
defence, 137
delegation by to Governor-
General, 48
disallowance of laws, zog-10
executive powers of, po, 216
exercise of functions of, 49, 170,
171, 216
external affairs, 137
functions of, 48-g0, 140
impartiality of, 68
Independent States and, 48
informal consultation of, 171
legal position of in United
Kingdom, 1y
legislative powers of, 473
opening and closing of
Parliament, 30
Parliament and, 30, 48, 174-5
« power to issue Order in Council
revoked, 156
public officers in service of, =227
represented by Governor-
Gceneral, 48
roval assent, %8, 208-9
styles and titles, 447-48, 291
succession to the throne, 44-G
271
Kme’s SPEECH, 175
Emeg, Rt Hon. Mackenzie, 6g
KoteLawara, Sir Jjohn, 33

CONSTITUTION OF

CEYLON

Lisour ParTY, 28, 30, 35
LANDS, disposal of, 249
Lanka MaHaJANA SiBHA, @
LANKA Sama SaMaja PARTY, 27, jo,
81, 34, 85, 61, 88
LAWS 5
Acts of United Kingdom and,
146-4
conventions and, 17
extra-territorial, 56, 162-3
modification by Governor-
General, 1pq
repugnancy of, 162-3
Lecistative CouNcin, meaning,
163
LEGISLATIVE POWERS
Constitution of 1946, 42
Constitution of 1947, 53
constitutional amendments, %3,
200-8
loans, 75, 200-10 o o *
minorities and, 74
Order in Council, 52
religion, %4, 200-3
Toyal assent, 65, +9-8o, 20%-8
secession, 75-6
source of, 72
LerteErs PATENT, creating office of
Governor-General, 48, 49, 73,
156, 170, 246-9
Loans, disallowance of Acts, =23,
i 209 o

MAnADEVA, Sir Arunachala:n, B2
Marnive IspANDs, 160, 161
Marxist PaARTIES, g1-2
MATRIMONIAL DECREES, in United
Kingdom, 153
MEMBERS OF PARLIAMENT
allowances, 108
gppointmem of, 180-2
eath of. 196
disqualification of, 182-go
penalty for, 1go-t
vacation of seat, 166
disqualification of, by ahsence,
196
election of, 180-2
election of to Senate, ISQ
independent, %9
Judicial Service Comfhission, 225
meaning, 163
not public officer, 164
oath of allegiance, 107
Public Service Commission, 228
qualifications, 18z-3
resigmation of, 1g§
saving for, 138
MILITARY  ASSISTANGES
Agreement, 139, 253

Defence
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MINISTER OF FINANCE
appoiniment, 113-15, 217
Contingencics Fund, z23b
withdrawals from Consolidated

Fund, 235

MINISTER OF JUSTICE, appointment,
113-15, 217

MINISTER WITHOUT PORTFOLIO, 114

MINISTERS
acting, 321
administration and, 100-4
appointment of, 112-15, 216-20
Cabinet and, 100-8
civil servants and, 100-4
dismissal of, 120, 221-2
functions of, 104-8, 216-18
not public officers, 164
members and, 104, 216
oaths, 221-3
officials and, 1004

arliamentary seals of, 221-2

Parliamenti vy Secretaries to, 220
and see¢ DPARLIAMENTARY
SECRETARY

Permanent Secrctaries to, 223-4

public servants and, 1o0-4

Tesignation of, 103, 120, 221-2

saving for, 158

Senate, in, g7, 221

terms of office, 221-2

MiNISTERS' DRAFT

acceptance by Soulbury
Commission, 10

acceptance by State Council, 13

collective tesponsibility, 85

communalisim and, r2

completion of, 8

dyarchy in, 4-5

effect of, 19

executive power under, 48

explanatory memorandum, 53

firnal version, 12

franchise excluded, 12

generally, 4-8

preliminary drafting, 4

protests against secrecy, 8

publication of, g

Tepresentation clanses, p2-4

revised form, 11

seccond chamber, f

MINORITIES
concentration of, 6
constitutional amendments and,

discriminatory legislation, 4%6-7,
200-3

multi-member constituencies,
55-6, 212-1%, 240-1

problem of, 6

protection of, 23-4, 76-7, 200-3

representation of, 6-7, 53, 212-15,
240-1 ¥
Senate and, 179
weighting for, 212-15, 240-1
Money BiiLs
meaning, 81-2, 204-5
Senate and, 2o6
tacking, 82-3
Moore, Sir Henry, 13, 14
MULTI-MEMBER CONSTITUENCIES,
55-0, 212-15, 240-1
Ambalangoda and Balapitiya,
57, 59, Go
Balangoda, 37, 59, 6o
Badulla, g5, g, 6o
Colombo Central, 57, 59, 61
Delimitation Commission and,
F5-6, 212-15, 240-1
encourage communalism, 56-7
Kadugannawa, 57, 59, 61
MusLiM LEAGUE, 28
MusLiMs, representation of, 58

NATIONAL DESBT, 124, 233-5
NATIONAL DEVELOPMENT IUND, 128
NATIONALITY, 37-42, 152, 270-1
NEUTRALITY, 140
NEW ZEALAND
responsible government in, 19
United Kingdom law in, 14%
Nignr, Sir Barclay, 12

OATH OF ALLEGIANCE, 19%, 221-2,
247, 250
OFFICER  ADMINISTERING
GOVERNMENT
application of Constitution to,
163, 168
appointment of, 173, 247
Chief Justice as, 173, 247
income tax, 142
meaning, 163, 246
salary, 123-4, 172
OFFICERS OF STATE, 19
OTFICIALS
appointments, etc., 102-3
criticism of, 109-4
duties of, 102-3
Ministers and, 102-4
and see PUBLIC OFFICER
OFPPOSITION, 31-2
Leader of, 112
Onrpers 1IN COUNCIL
amending United Kingdom Acts,
148-9
no power of legislation by, 156,
203-4
revocation of, 243
validity of, 16~-1
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PAKISTAN,
n, 147

United - Kingdom | law

Pawistanis, citizenship rights a’f,‘"-a

34, 401
PARDON, 250, 251
PARLIAMENT
Acts of, see AcTs
adjournment, 163, 163
annual meeting, 191
approval of Dominion Status, i4
composition of, 64, 1745
defeat of Government, 107-9
dissolution of, 64, 67. 163, 165,
175, 177, 190, 191, 196
enlergency mectings, 1gi-2
extra-territorial legislation, =zo,
%6, 162-3
franchise law, 57-8
free vote; 109
Governor-General's powers, 483-
50, 168-71, 256-7
Government and, 107-8
imperial legislation and, #4-5,
146-
King Zs part of, 64, 79, 174-p
King's Speech, 174
lcgzsﬁatn(‘ powers, 23-4, 72-84,
151-2, 200-5
mcaning of, 163, 165
opening of, 46
origin of, 64
privileges of, 1g8-g
prorogation of, 64, 7, 163, 165,
190, 1g1
royal assent, 63, 78, z207-8
saving for, 158
secession,  75-6
session of, 64, 104, 163
sitting of, 164, 163
sovercignty and, 78-g
staff of, 109
summoning of, 65, 190-1
temporary body, 64
war and, 2n
ParLIAMENT oF UNITED KINGDOM
Acts of, see AcTs _
amendment of laws of, 146-33
legislation for Cevlon, 24, 145-38
powcr to legislate for Dominions,
20
powers of, 74-6, 145-5%
sovereignty of, 23-4, 474-6
PARLIAMENTARY SECRETARY
acting, 221
appointment of, 112, 220
dismissal of, 120, 221-2
duties of, 11518
not public officer, 164
oath, z21-2
parliamentary seat of, 221-2
resignation of, Lz1-2

CONSTITULYVION OF

CEYLON

Senate, in, 97, 220-1
tenure of, zz1-2 :
Party Govmmmm:r 28, 108-g
f’ﬁa\CE, making of, 23-6
“PEACE, Order and Good
Government, 72, 201
PENSIONS, 124, 232-3
PErira, Dr N, M., 27, 31, 35, 88
PEI{\“IANI:.N{‘ ‘SEL.RETARY, 102, 223
Poor Law, 113
PoxnnaMBatay, Mr G. G., 24, 31
PRESIDENT .
casting vote, 104
election and powers, 192
meaning, 16§ -
not a public officer, 164
standing orders, 195
PriMe MINISTER
advice generally, 49
advice on defence, 137
advice on (llssnluuon G7-11
advice to King, 497
appointment of, 110-14, 214-19
appointment of Ministers, 11s2-
16, 215-19
appointment of Senators, 180
Ca inct, 105, 216-20
change in, effect of, 222
dismissal of Ministers, 120-1,
221-2
generally, 110-22
illncss of, 220
Minister of Defence and Ex#srnal
Affairs, 217 b
Parliamentary Secretaries and,
115-118, 220
practice of, 11g-21
Tesignation of, 120-1
supcrvision by, 118-20
and see SINANAYAKE, D. §.,
SENANAYAKE, Dudley
PRIVILEGES, 108-9
Money Bills, 8s
PLUMPING, K
PROCLAMATION
electoral districts, 213
meaning, 163
saving for, 158
summons, etc.,
1G1
PROPORTIONAL REPRESENTATION,
52-03, g1-7, 1789
PROROGATION .
effect of, 66
meaning of, 64, 163
PUBLIC ACCOUNTS, audit, 234%-8
PUBLIC OFFICER »
appointments, etc., 229, 248
conditions of service, 2476

of Parljament,
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delegation by Public - Service
Commission, 230

disqualification, 185

© heads. of agreement, 13
meaning, 163
obedience to Governor-General,
49 :
pension, 222-3, 277
retirement, 230-2, 276
transfer outside Ceylon, 257
and see PUBLIC SERVICE

CoMMISSION ol ;
PuBLic OFFICERS’ ' AGREEMENT, 14,
2757 :
PunLic Srar, 249 o

PueLic, SIRVICE COMMISSTON
appeal to, 230
audit, 237-8
delegation of functions by, 230
lunction of, 135-6, 229-30
interference with, 230
member ¢f, 7, 145, 225-8
origin of, 133-4
salarics of, 124, 228
Secretary to, 220

Queen, see Erizaprrd 11, Kine
QUORUM
House
104-5
Senate, 9%, 194-5

of Representatives, 86,

rebus sic stantibus, 157-8
RELIGION, . protection’ ol, %6, 109
REPRESENTATION, 6-7, 51-63, 211-15,
259-40
REPRESENTATIVE GUVERNMENT, 18, 19
REPUGNANCY, 01, 151-2
RESERVATION OF BILLS, 4, 21, 158,
208
RESPONSIBLE. GOVERNMENT, 17-18
legal basis of, 46
Ministers” Draft, 7
Rovan Assenr
Bill other than Money Bill, 206-8
constitutional amendment, zoo
generally, 49-80, 208-g
meaning, 6n
" Money Bills, 206
RovaL INSTRUCTIONS
issue of, 156
text of, 2301
Roval RECOMMENDATION
Money Bills, a36-7

SECESSION, 475-6, 138
SEcoND CHAMBER
Ministers’ Draft, 3
Soulbury Commission, 10
" atid see SENATE
SECRETARY OF STATE, 16if

SECRETARY TO THE CABINET, s23-3
SENANAYAKE, Rt Hon. D. S, Al By
19y 11, 13,13, 19, 22, 26, 27, 28,
29, 50, 31, 33, 111,.119, 145, 160,
170, 1850, 139, 239
death of, 11112
SENaNavakE, Dudley, 33, 112, 115,
11g o
SENATE
adjourninent, 19y L
amendment Lo Money Bills, 8z
appointed Senators, go-1
- Appropriation Bill, 1go
authority of, 79-80, 8j
Bulls in, zo4
Bills other than Money Bills,
204-6, 206-3
Clerk to, 199
collective responsibility, 85
composition of, 175-7
debate in, gg
Deputy President, 193
election of, 65, g1-6
first electio., 238
[unctions, gg
generally, go-g
Government of 1947 and, &6
junior partner, as, 7g
management of, g
meinbership of, go, 175-7
Ministers in, 8, 221
Money Bills, 81-3, 206
oath of allegiance, 197
Parliamentary Secretarics in,
221-g 2
permancnt body, G5, 175
Presiclent, 19z
quorum, g5, 194
rclations with House of Repre-
sentatives, 81-3
revising power of, g8
sittings of, 66
stalf of, 199
standing orders, 1g5, 241
terms of oflice, go, 175-7
vacancies in, 194
vacation of seats, 196 ;
voting in, 194 -
SENATOR :
allowance, 193
appointment of; 1%9-80
death of, 196
disqualification of, 185-go
by absence, 196
penalty, 1go-1
vacation of seat, 196-7
elections of, 197-g, 238
election to House, 18y
Judicial Service Commission, 225
meaning, 164 - = s e
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not public officer, 164

oath of allegiance, 197

Public Service Commission, 237

qualification, 182-5

Tesignacon, 196

retirement, 236-4

.ng for, 138

terms of oflice, 195-7, 2389

SESSION, meaning, b4, 164

SHIPPING, 273 .

sH1ps, Ceylon, in United Kingdom,
152

SINGLE TRANSFERABLE VOTE, g1-G,
173

Sivnara Mana SaBda, 9, 27, 28, 31
SITTING, meaning, 164
SouLBury CoMMISSION
amendment to Ministers’ Draft, 10
appointment of, 5, 84
conflict between Chambers, 81
Delimitation Comunission, 55
evidence before, g
franchise, 12, 53
Governor-General, =49
members of, g
multi-member constituencies, 55
Public Service Commission, 10
publication of report, 11
report of, s
representation, 53
Second Chamber, 10, 7
SourH Arrica, 6, 7, 48, 147, 171
SOVEREIGNTY, 23-4
SPARSELY POPULATED AREAS, §ee
AREA
SPEAKER
Bill other than Money Bill, 207
casting vote, 104
certificate, 208
constitutional amendments, %8,
200-1
definition of Money Bill, 82
election and powers, 86, 193
IHonours and, 194
meaning, 164
Money Bill, 82, 204
not a public officer, 163
standing orders, 1g5
Srt Lavga Brr, 156
« 3r1 Lanka FrEEDOM ParTY, 81. 83,
34, 35
ANDING ORDERS, 105
ATE COUNCIL
icceptance of White Paper, 12
adjournment of. 66
dissolution of, 6r
irresponsibility of, 100
meaning, 164
~ncedure, 86-7
sT. . . allowance, 2o09-10
Suc §sION 10 THE THRONE, 157

SUNTHERALINGAM, C., 88
SUPPLEMENTARY APPROPRIATION
B, 129
SUPPLEMENTARY ESTIMATE, 128, 236
SUPPLY SERVICES, 125, 127
SuprEMF COURT
appointment of, 136, 224-5, 246
retirement, 224-5
salaries, 1206, 223
tenure of, 224-p

Tami. CoNGRESS, 10, 29, 28,29,
30, 31, 35. 115
TAXaTION Biiis, 237
®EACHERS, disqualihcaLion of, 189
TERRITORIAL REFRESENTATION, 6
TRANSFER, meaning, 229
TRANSPORT, control of, 114
TREASURY, estimates and, 125-7
TREATIES
form of, 260-1
full power for, 2:,catn
meaning, 254
multilateral, 2061-2
negotiation, 21, 2697-8, 26g9-70
obligations under, 295
procedure, 21, 257-8
ratification, 22, 261-2
signature, zp8, 201
TRUSTEE SECURITIES, 152, 200-10

UNIFORM LEGISLATION, Common-
wealth, 271
UNITED KINGDOM »
Act of Parliament, 163, 270

Ceylon aircraft in, 152
Ceylon copyright in, 15%
Ceylon forces in, 132
Ceylon sh?s in, 152
forces in Cevlon, 138, 147, 253
Government of, 146
Government obligations accepted
by Ceylon, 275
High Commissioners, 273
Imperial preference, 152
matrimonial decrees in, 153
meaning, 164
nationality in, 41-2, 152
Untrep Nationsl ParTy, 28, 39, g0,
31, 32, 35. 87, 96, 108, 115
UniTED NaTiONs, 23, 142p 2450
UniversiTy Buirping axp  Egquir-
MENT FuUnD, 1233

L")

WAR
declaration of, 25-6, 140
legislation required for, 25

WEIGHTING, electoral districts, K3,
211

WHITE PAPER OF 1045, 11, 12, 22, 40

WICKREMASINGHE, Dr 5. A, &7
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