


This book is a comprehensive and in-
depth study of an important but
neglected area of Sri Lankan Law. It
deals with topics such as custody,
maintenance, legitimacy and adoption,
and critically discusses the Roman-
Dutch law and customary laws as
modified by English law and local
statutes. It contains all the important
Judicial decisions on the subject from
the early part of the nineteenth century,
.and introduces comparative material
from Western Europe, Asia and Africa.
The topics are dealt with not merely
for setting out legal principles but
also to assess the law in the context
of changing social values. The book
is a valuable contribution to studies
on Sri Lankan law,
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** Amongst few people I believe are family

| attachments more strong and sincere; there is
little to divert or weaken them; and they are
strengthened equally by their mode of life and
their religion.”

J. Davy:
An Account of the Interior of Ceylon (1821)
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PREFACE

The idea of writing a book on the Sri Lanka law of parent and
child began to interest me when I lectured on the Law of Persons
and Property at the Faculty of Law of the University of Sri Lanka,
Colombo. The course at the Faculty focused exclusively on
the Roman Dutch law based General law of Sri Lanka. The
laws that applied to the relationship of parent and child were
therefore considered as attributes of legal status such as legi-
timacy minority and parentage, all of which fell within the
ancient Roman, and subsequent Roman Dutch law classification
of the Law of Persons. It occurred to me that there were serious
limitations in dealing with the laws governing what is an
undoubtedly important legal relationship in the modern law of
Sri Lanka, in this manner. I therefore decided to extract
the relevant topics in the Law of Persons, shift the focus away
from the concept of status, and deal with them in the context
of laws governing parent and child. This inevitably led to the
awareness that the General law was such an incomplete facet of
the Sri Lanka law on the subject, and that no study of this area
of our law would be complete without an understanding of the
Customary laws that apply to the relationship of parent and child.
What began as an effort to give my students a different perspective
of their traditional course on the Law of Persons, turned out to be,
for me, an absorbing research project. This book presents the results
of my study—a study of what I considered the most important facets of
the General and Customary law on parent and child in Sri Lanka.

The law of Sri Lanka itself affords a wealth of fascinating source
material of comparative interest, derived as it is from Roman-
Dutch law, English law, Islamic law, and two indigenous systems;
the Kandyan law and Tesawalamai. Family law has been the
subject of constant review and reform in many legal systems, and
I found that comparative developments and trends helped me to
see in better perspective both the existing law and the issues involved
in future reform. I have introduced the comparative material,
adopting an eclectic attitude to these sources, and selecting what
I considered to be of interest to us in Sri Lanka. I have
also devoted some attention to the historical background of legisla-~
tion in Sri Lanka where I thought this might help to elucidate
important features of the existing law.

xiii



This part of my work was a pleasant and stimulating experience
for me because I was fortunate to meet with foreign scholars on
Family law, and have access to libraries in London and the Public
and Commonwealth Records Office there, in 1972-1973, and on
subsequent visits. I was able to spend some time in London,
due to the assistance received from the Commonwealth Universities
Commission which awarded me a fellowship to spend one year’s
sabbatical leave from the University of Sri Lanka, Colombo, at
the School of Oriental and African Studies. The arrangements
made for me with the kind assistance of Miss James, who was
responsible for the Commission’s programme at this time, enabled
me to meet and become acquainted with the work of Professors
J. D. M. Derrett and A. Allott—two well known authorities on
Indian and African law. Professor Allott very kindly arranged
for me to attend the advanced legal seminars for faculty members
at the School of Oriental and African Studies, and the seminars on
Family Law conducted by Dr. Olive Stone at the London School
of Economics. This exposed me to stimulating discussions of
current trends in English, African and Asian Family law. I wish
also to acknowledge the assistance I received from the staff of the
Institute of Advanced Legal Studies in London, during this time,
and on later private visits. Access to the Kennedy library at
Ahmadu Bello University, whose Faculty of Law I joined in 1977,
helped me to complete the work on this book.

A short while after I submitted the manuscript to the press,
the Judicature Act was modified by an amendment which came
into force in November, 1981. The jurisdiction of Family Courts
under the Judicature Act is now exercised by the District Courts.
Distinct Family Courts, no longer exist in Sri Lanka. Magistrates
Courts have reacquired jurisdiction in maintenance proceedings.
Family counselling is a procedure which is optional for litigants
in Family Court proceedings. These amendments reflect the failure
of the short experiment with establishing distinct and to some
extent non-adversarial legal proceedings to deal with these matters.

When she saw me assemble the final manuscript together, our
small daughter remarked that she would never write a book when
she grew up because it takes so much time and cellotape ! To her
gnd to our older children I owe much for creating an étmosphere
m our home for both work and relaxation. My parents and
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mother-in-law shared and assumed the responsibility of looking
after our children during my absence, with abundant affection
and generosity. To them I owe a deep debt of gratitude. It
is with special appreciation that I record my indebtedness to
my husband for his help and encouragement. At a time when
there were no books on the Sri Lanka law on the subject, his
well researched lectures on the Law of Persons and Property at
the University provided me and other Sri Lankans with the
foundation for our later studies. His insight, and his study of
the law of marriage in Sri Lanka stimulated me to research
in the area of Customary law that was quite unfamiliar to me.

When Sri Lankan folk poetry recorded that to a child, ‘father
is like the Tal Kitul tree on his threshold, and mother, the flower
on that tree’, it was reflecting in a local idiom and image the rele-
vance of the distinct parenting roles of a man and a woman, and a
harmonious relationship between them, for the emotional security
of a young child. An enlightened legal system must admittedly
take account of the reality of broken and single parent families,
and the pressures placed on traditional values in regard to family
relationships through social and economic change. Nevertheless
it cannot lose sight of the need to strengthen the concept of caring
and responsible family relationships. The fact that the legal
system and the law inevitably has to make rules in respect of the
malfunctioning unit does not necessarily require us to reassess
our vision of the satisfactory relationship. If this book is able
to focus on an area of Sri Lankan law that has hitherto received
little attention and stimulate inquiry, it would have achieved
something besides the satisfaction I have derived from working

on it.

Savitri Goonesekere

Faculty of Law,

Ahmadu Bello University,
Zaria,

Nigeria.

1981.
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CHAPTER 1

THE APPLICATION OF THE LAWS
ON FAMILY RELATIONS

An Historical Introduction

Colonized successively by the Portuguese, the Dutch and the
British, Sri Lanka has derived her law not merely from indigenous
sources, but from western laws introduced during the years of
foreign rule. This has special significance for the law on family
relations in this country, from which the law on parent and child
is derived. Western concepts and legal rules have been used to
govern relations between people in an area that could be anti-
cipated as being most impervious to alien values.

Western writers on developments and reforms in family law
in Asian countries now emphasize that the law must not be too
far removed from the accepted social norms.> Probably due to
the accident of its political history, Sri Lanka received the laws
of a western colonial elite, and family relations have for over a
century been governed by legal concepts and principles derived
from the west. These concepts and principles themselves have
been subject to radical change in the legal systems from which
Sri Lanka inherited them. English family law for instance has
been transformed by reforms that have introduced many principles
familiar to the indigenous legal systems of this country. The
concept of breakdown of the marriage as the foundation for
divorce, family provisions for dependants, and a humane attitude
to illegitimacy, which form the basis of these reforms were accepted
legal values in the traditional law. Nevertheless in many areas
of the modern law of Sri Lanka the old western legal values
continue to prevail. The admonition of western observers of
family law in Asian countries against the introduction of western
oriented “‘over radical and modern” reforms in family law® has
therefore little relevance for Sri Lanka. If these reforms were
to inspire changes in the family law of this country, the develop-
ment would only entail discarding some legal values received
from the west, and re-instating ‘‘home-grown” concepts and
principles.



The scope and application of the indigenous and the received
law has been profoundly influenced by one period in Sri Lanka’s
history—the British period of colonial government. It was an
accepted canon of English constitutional law and colonial policy
to introduce minimal changes in the existing legal establishments
of a colonized territory, particularly in the sensitive area of family
law. However, the history of British government in this country
reveals that the colonial rulers were responsible for enlarging the
place of the western laws, and restricting the area in which the
indigenous laws applied.

The application of the varied systems of law that are found
in Sri Lanka has been determined by the different policies with
regard to administration of justice in the Maritime and Central
Provinces, during the British period. The manner in which family
relations are determined for the different inhabitants of this country
can therefore be described only in the context of the laws that
applied in the two regions that fell into British hands, at different
times in the country’s history.

1. The Law applied by the British in the Maritime Provinces of
Ceyion

It is a fundamental concept of English law that the laws of a
conquered or ceded territory remain in force unless and until
they are altered by the sovereign. English law was only carried
by British settlers into territories that were unoccupied, or occupied
by people whose form of government was too primitive as
to warrant recognition by international standards.* The Dutch
had left a legacy of a civil administration in the Maritime Provinces,
the region that initially came under British rule. Thus, British
settlers were treated as immigrants in these territories, subject
to the existing Jaws which were retained by a Proclamation of
23rd September 1799. This document stated that the adminis-
tration of justice was to be “’according to the laws and institutions
that subsisted under the ancient Government of the United
Provinces”, subject to any later alterations or deviations.? The
Proclamation thus ensured the continuity of the Dutch laws,
and any indigenous law applicable to the native inhabitants. The
actual extent to which the Dutch introduced their laws, parti-
cularly in respect of family relations, has been the subject of much
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academic controversy and debate.5 Nevertheless the Proclamation
of 1799 itself paved the way for the application of the Roman
Dutch law during the British period, thus entrenching in the area
of family relations, a western body of law derived from the
Protestant Christian values of a western European culture, and
from the ancient laws of Rome.

If the content and the scope of the application of the Dutch
laws was not clear, the British were faced with an even greater
problem in ascertaining the sources of the Customary law. The
search for a record of these laws resulted in the promulgation of
the Mohammedan Code of 1806, and the Tesawalamai Regulation
of the same year. The former was described as a Code of the
law concerning ‘““Maurs or Mohammedans” observed by “the
Moors in the Province of Colombo;” the latter a collection of
the customs of the ‘“Malabar Inhabitants of the Province of
Jaffna.”’® Both Codes were based on compilations of Customary
law made during the Dutch regime.” The customs and usages
dealing with particular Tamil communities such as the Mukkuvars
were also recorded and applied in the courts, though the first
compilation of Mukkuvar law can be traced to the Dutch period.®
By contrast the efforts at ascertaining the indigenous laws of the
Sinhalese was not successful. In 1832, Sir Alexander Johnstone,
who took a special interest in the compilation of Customary law
was constrained to comment that ‘“the ancient laws of these
(Maritime) Provinces......(are) the same as those which prevailed
in the Candian Country......they have however been completely
obliterated, and but few of them are still to be traced in their original
form”.?

Queyroz’s account of the law of marriage in the Maritime
Provinces during the Portuguese period, supports the view of
Sir Alexander Johnstone that the indigenous law on family
relations in the Maritime Provinces was no different to the Kandyan
law.’® Even if the years of foreign domination had eroded
customary institutions, it appears unlikely that the Sinhalese were
governed by the Dutch law on family relations. The memoirs
of de Coste, the Dissave of Colombo eight or nine years before the
British acquired the Maritime Provinces, suggests the contrary,
merely indicating that the Dutch were concerned with local customs
and native marriages of “heathens and Mohammedans’’® when they
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had a bearing on their economic policy and the practice of main-
taining records.!* Even the Commander of Jaffna, Pavilioen,
whose statement indicates that Dutch law was applied to the native
population, recognised that it was essentially a residual law in
relation to the local Customary law.!* Thus the assumption
in the early British period that the Customary law of the Sinhalese
of the Maritime region had fallen into desuetude, and that
the vacuum had been filled by Dutch law appears to have been
dictated by the difficulty in ascertaining the indigenous law, and
also the convenience of applying the Roman Dutch law. The
turbulent political history of British relations with the Kandyan
regions, and the hostility to the “‘barbarous’” laws of the Kandyans
that were “in high conflict with all the marriage laws of the civilised
world’’12, was hardly conducive to the application of traditional
Kandyan law to the Sinhalese population of the Maritime
Provinces. Consequently the Sinhalese people in these Provinces
came to be governed by a western system of family law, based on
different values with regard to family relationships.??

Once the Roman Dutch law was accepted as the source of the
law on family relations governing the Sinhalese who constituted
the greater part of the population in the Maritime regions, it was
inevitable that it should become the major source of the law,
applicable even to persons recognised as being subject to the
Customary law. A common system of courts in which the
Customary law and the Roman Dutch law applied, enabled the
judges to extend the latter to fill the gaps, or to find solutions for
the casus omissus in the recorded Customary law. When the
local Codes, which were a haphazard collection of customs,
inevitably failed to provide a legal principle to determine a dispute,
the courts were (as pointed out in cases involving Muslim parties)
“obliged to discover and apply some law to a new situation which
would otherwise be left undetermined.”’** From the earliest times
the judiciary recognised their right to supplement the inadequate
provisions in the Codes on Customary law with principles derived
from what was considered “the only complete system of juris-
prudence now in force in the island’’~the Roman Dutch law.!® The
fact that this ‘““foreign’ system was considered the General law
of the land and indigenous to the island, rather than an alien law
introduced by the British, may have contributed to the courts
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adopting this practice, even in the absence of a general enactment
or a statutory provision comparable to the ‘‘justice, equity and
good conscience” provision that enabled the introduction of
English law into the African colonies and India.$

The Customary laws of the different Tamil communities gradually
became obsolete. The Mukkuvar law on intestate succession
suffered the same fate since it was not retained when legislation
on the topic of matrimonial rights and inheritance was enacted.!?
With the migration of Tamils to regions outside the Jaffna Province,
the Tesawalamai crystallised into a law governing a few aspects
of the law on family relations for Ceylon Tamils who could establish
that they had a permanant home in the Northern Province. The
Tesawalamai was also applied as a Code that contained some
customs applicable to all lands in this province, but it was more
important as a source of law on the topic of family relations.?8 In
time, many provisions in the Tesawalamai came to be considered
obsolete.’® Roman Dutch law was used by the courts ostensibly
to fill the gaps and inadequacies, but in fact to introduce entirely
new concepts and principles. Thus Roman Dutch law, rather
than Hindu law became the residuary law, applicable to supple-
ment the provisions in the Tesawalamai.'®®

The same process of erosion of the Customary rules and the
expansion of the Roman Dutch law can be observed in the early
developments pertaining to the applications of the Mohammedan
Code. This was probably derived from a compilation made by
the Dutch and brought from Batavia, on the rationale that the
Ceylon Muslim community appeared to be unfamiliar with their
laws and customs. The Code was extended by the British, to the
whole island, in 1852, and accepted by the communities leaders
as in accordance with the customary usages of the Ceylon Muslims.
The original promulgation of the Code as the laws of the ‘“Maurs
or Mohammedans” meant that the basis of its application was
adherence to the Islamic faith, irrespective of race or nationality.
This was further clarified when the code was extended in 1852
to ‘“Muhammedans’” throughout the island.’8¢ Islamic law itself
contains specific rules and principles on the subject of family
relations, but the early courts emphasised that the general principles
of Islamic law were not enforced in Ceylon because the Moham-
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medan law applicable in this country was limited to the customary
principles ennuciated in the Code.’® The hostility to using Islamic
law to fill the gaps in the Code is reflected in the judicial dictum
that “Mohammedan Law stands devoid of any sanction here be-
cause Muhammed had no right to impose his laws on the inhabitants
of any British territory. Mohammedan Law in Ceylon derives
its sanction from the graciousness of the British Sovereign in
recognising it as a customary law of a portion of the population
of this country.””?® The principles of Roman Dutch law were
therefore utilised when there was no provision in the Mohammedan
Code, which could be applied to decide a case.?!

The Mohammedan Code contained provisions that were not
endorsed in Islamic law, and it was clearly viewed at this time as
a collection of local customs applicable to some Muslims in
Ceylon.2'* Since the Proclamation of 1799 had guaranteed con-
tinuity for the Customary law of the Muslims, the repeal of the
Charter of Justice (1801), which had also guaranteed the application
of this Customary law, could not prevent the use of the Code.
However it is doubtful whether there was a legal basis for intro-
ducing Islamic law as a residuary law.?’® Yet Islamic law
was in fact available as an accessible and developed legal system
which could be referred to with equal facility as the Roman Dutch
law, and with greater relevance for a Muslim community. It
was only a matter of time before the courts began to view Islamic
law as the system applicable when there was a gap in the provisions
of the Code. While the Tesawalamai applied to Christians as
well as Hindus, the Mohammedan Code applied to persons of one
religion. Thus though Hindu law which was also a religious
law was never contemplated as a residual law in relation to Tesa-
walamai, that could compete with the Roman Dutch law, the
application of the latter system was arrested in cases governing
Muslims by the introduction of the principles of their religious
law.21¢

Islamic law was sometimes applied on the argument that the conce-
pts and rules of Roman Dutch law were out of harmony with princi-
ples in the Mohammedan Code on the subject of marriage and
inheritance among Muslims. It was accasionally seen as the
most appropriate source for obtaining legal principles that could
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elucidate obscure and uncertain provisions in the Code.2'®
However some cases referred to the Islamic law directly as a source
of the law governing Muslims.22 Though the direct application
of the Islamic law was sometimes justified on the basis that its
provisions with regard to donations had been accepted by the
Muslims of Ceylon,22* the courts also widened the scope of re-
ference, and this is reflected in the dictum that ‘“Mohammedan law
as such is applicable to the Mohammedan of Ceylon”.22®  These
developments and the accessibility of the sources on Islamic
jurisprudence, eventually resulted in the application of the princi-
ples of Islamic law, according to the sect to which a Muslim
belonged, and particularly the law of the Shafi school to which
most Muslims adhered.?* It was not surprising that when
the Mohammedan Code was repealed in stages, the new legisla-
tion on the matters originally covered by the Code permitted
the application of the Islamic law of the particular sect to which
the Muslim parties belonged.?® The Customary law governing
Muslims, or the Muslim law as it is known in Sri Lanka, therefore
came to be identified with Islamic law.

The Charter of Justice of 1801 authorised the direct application
of the English law in testamentary and matrimonial cases in
suits involving British and European residents, the latter being
persons known in India by that description.** However the jurisdic-
tion of the Supreme Court, with regard to the application of these
principles was confined by the specific terms of the Charter, and
this created uncertainty as to the scope and the content of the
applicable principles of English law. The confusion is apparent
in the contradictory statements made by Sir Richard Otley C.J.
in the evidence he gave before the Commissioners of Eastern
Inquiry, on the law regarding inheritance and matrimonial
property that applied to British inhabitants of the Maritime
Provinces.?> In any event when the Charter of 1801 was
repealed by the Charter of 1833, no comparable provision was
introduced, while a later Ordinance re-enacted the provisions
in the Proclamation of 1799.2¢ In LeMesurier v. LeMesurier??
the Privy Council held that when the Charter of Justice was
repealed, “the Proclamation of 1799 was restored to its original
force,”” and the matrimonial law applicable to British and
European residents again became the Roman Dutch law. English
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law, therefore, could operate as a source of the law on family
relations only when its principles and concepts were introduced
by local statutes, or by judges in the process of “judicial law
making”’. '

The Roman Dutch law itself was modified later by legislation
and judicial decisions, and particulary in the law governing family
relations. It will be observed from the law on parent and child
that many of these modifications were based on concepts and
principles derived from English law, the system that was familiar to
both judges and legislators during the British period of colonial rule.

Customary laws were conceded an important place in the law
on family relations in British India and the African colonies that
came under British rule. Their scope was usually restricted by
the requirement of proof of local customs, and the clause in
legislative enactments that permitted courts to declare Customary
law repugnant or to introduce English law on the basis of “‘Justice,
equity and good conscience”. There was also a fundamental
dualism in the legal system with the indigenous inhabitants being
governed by the non-western native laws.?* The absence of
similar legislation in the Maritime Provinces of Ceylon, permit-
ting the courts to use the concept of “justice, equity and good
conscience”’, as well as a dual legal structureinrespect of foreigners
and the loeal population, may be traced to the fact that Customary
law occupied a narrow place in this country. It has been pointed
out by a leading authority on the traditional Sinhala law that
s administration of justice must have been largely empirical
often taking the form of an equitable settlement’” and so “it is
probable that the necessity for laying down definite causes hardly
arose”’2® Compilation and codification in the early years was
inevitably difficult, and when successful, we have observed that
the very process of recording custom served to highlight the inade-
quacies and revealed the vacuum with regard to applicable princi-
ples. The Roman Dutch law was comparatively accessible
and already considered an established legal system in the region.
These factors encouraged the narrowing down of Customary law
in the British period, and the corresponding reception of Roman
Dutch law as the major source of the law, particularly on the
subject. of family relations.

8



The task of applying a foreign law was made simpler because
of the docility with which the alien system was accepted by the
Sinhala and Tamil population. The British were able to adopt
what now seem to be radical measures without protest. There is
evidence that at least some sections of the Sinhalese population in
the Maritime regions in fact regarded their family relationships as
being governed by norms that were fundamental to the indigenous
law. Recent sociological research indicates that people in a
particular area of rural Sri Lanka still hold that a daughter who
marries out of the village should have no rights of succession in
land, a concept of the traditional Sinhala law that is in complete
conflict with the Roman Dutch law oriented law of inheritance
that applies in this region.?' Polyandry seems to have been
practiced even in the Maritime Provinces as a lawful form of
marital relationship, despite the insistance on the concept of the
monogamous union in the formal law applicable to marriage.32
Berwick D.J. appears to have made a pertinent observation of
general interest, in his report on the application of a marriage
statute in the Kandyan Provinces, when he described the legislators’
problems of coping with the “passive bearing of the people”.
He said that the local population were adept at combining ‘a
nominal acquiescence and a complete submission to (foreign) laws”
with “a simple and silent non-acceptance of them in fact,” so that
they “merely with all docility take the law as a form of words
without objection but disregard it in their actions!”’®® It is
possible that the formal laws on family relations in the Maritime
regions were observed rather in the breach, in the early years.
However the extremely rare incidence of polygamy as an accepted
form of marriage in modern Sri Lanka, and the general familiatity
with the western concept of marriage and divorce, even among
the rural population of the maritime regions® indicates that
the gap between law and the norms of society is not as great as
it must have been in the British period.



2. The Law applied by the British in the Kandyan Provinces of
Ceylon

_The application of the Kandyan law today, continues to be a
controversial question mostly due to the uncertainty with regard
to the manner in which it was applied in the British peried. It
is therefore necessary to examine the history of Kandyan law
during this period in some detail.

Judicial Decisions

When the case of Kershaw v. Nicoll was decided in 1862, Sir
Edward Creasy held that a Scotsman who lived in the Kandyan
Provinces had acquired a Kandyan domicile. On the basis that
the matrimonial domicile of the spouses was in the Kandyan
country, he decided that the Scotsman’s wife acquired the personal
status of a wife governed by Kandyan law.?5 It is implicit in the
judgment that the Kandyan law applied to all persons who could
establish that they were domiciled in the Kandyan Provinces,
the latter being considered one area within Ceylon where a
distinct regional law applied. This decision would certainly have
surprised the members of a sub-committee of the Legislative
Council that had, only eighteen years earlier, denounced Kandyan
law and suggested that it was not good enough even for the
Kandyans! “The native Kandyans” they said “cannot reasonably
complain of being compelled to exchange their present barbarous
usages in respect of polyandrism and their mischievous facilities
of divorce, for the long. . .. and civilised law which govern the
natives of the neighbouring provinces, who speak the same language
and profess the same religion.”?¢ The incongruity of applying
a law that was so alien to Europeans seems to have influenced a
Full Bench of the Supreme Court in their decision to overrule
Kershaw v. Nicoll, in the subsequent case of Williams v.
Robertson.3” The Court held that a European did not acquire
a domicile in the Kandyan Provinces so as to enable his wife to
claim the personal status of a Kandyan wife.

Williams v. Robertson has been criticised unanimously by
academic writers, on the argument that it was based on convenience
rather than the accurate legal position with regard to the applica-
tion of Kandyan law. These writers have attacked the judgment
for its refusal to concede that a separate domicile can be acquired
in a non-sovereign region within a country. The decision has
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also been criticised for its suggestion that Kandyan law was not
territorial in its application but a personal law applicable to the
Kandyan Sinhalese inhabitants at the time when the British acquired
these Provinces.38 Though the first criticisan is valid, the second
is disputable, for Williams v. Robertson is a decision that accords
with the legal position on the character of Kandyan law, in the
British period. |

When Sir Edward Creasy decided that Kandyan law was
applicable as a territorial law within the region, he emphasised that
an Ordinance had been enacted in 1852 to confine the application
of Kandyan law. He considered this statute ‘“a legislative
declaration that before it was passed, the Kandyan law extended
to all persons in the Kandyan territory.”’*® This view is incon-
trovertible according to the provisions of the Ordinance he referred
to, as well as the background to its promulgation. The Ordinance
No. 5 of 1852 was enacted ‘““to introduce into the colony the law
of England in certain cases and to restrict the operation cfthe
Kandyan law.”4® It implemented some of the recommendations
of the Judges of the Supreme Court who had expressed an opinion
to the government that the law of the Kandyan Provinces should
be assimilated to those of the Maritime Provinces in regard to the
person and property of all persons other than Kandyans.* The
memorandum on the Ordinance that was submitted by the Queen’s
Advocate also confirms these views on the territoriality of Kandyan
law. This document states that certain clauses in the Ordinance
were introduced “with a view of protecting the heirs of Europeans,
dying intestate within the Kandyan Provinces against the opera-
tion of the law of a country only partially civilised, and which
law is in some respects, inapplicable to the more advanced state
of European society.”’4? The Kandyan law was certainly considered
to be territorial in its application when the Ordinance of 1852
was introduced. The correctness of this assumption however
can be queried in the light of the legal history of administration
of justice in the Kandyan Provinces, after they came under British
rule. : :

Sir Edward Creasy in his analysis of the early legislative
enactments relevant to the Kandyan Provinces, conceded that the
Kandyan Convention of 2 March 1815, perserved the Kandyan
laws and customs for the indigenous inhabitants of the Kandyan

11



Provinces. However he thought that a subsequent Proclamation
of 31 May 1816 had ennunciated that the ancient laws of Kandy
were to be applied to native and European subjects alike, until
provisions for administration of justice were intrcduced by the
Crown. In the absence of any later provision in this regard, he
concluded that Kandyan law continued to be applicable, to
foreigners as well as the indigenous inhabitants.”® This construc-
tion has been endorsed by academic writers,*® but there is evidence
in the official records of the colonial government of this period to
support the argument that his lordship misconstrued the implica-
tion of the Proclamation of 1816.

Legislation relevant to the Administration of Justice in the Kandyan
Provinces 1815—1844

The Kandyan Provinces came under the British in 1815, many
years after they acquired control over the Maritime Provinces.
Sir Ivor Jennings has described the provinces as conquered and
eeded territory.’> The correspondence between the British
Governor of the time, Brownrigg, and the Secretary of State for the
Colonies, Bathurst, however stresses the aspect of cession. It
is emphasised that the Kandyan Provinces were deemed to
be territory ceded to the British by the voluntary act of the
reperesentatives of the Kandyan people who signed the Convention
of 1815.4¢ Such an informal act indicating the wishes of the
people is recognised as a valid cession in English law, though
an act of annexation in considered advisable as a manifestation of
the intention of the Crown to accept the cession.4” In any case,
conquest and acceptance of cession being prerogative acts having
the same constitutional consequences,*® the laws in force in the
Kandyan territory would have, like those in the Maritime Provinces,
continued to apply within the territory, unless their scope was
limited, or they were altered by the sovereign. Campbell v. Hall,4®
had declared that no exception could be made with regard to laws
of “pagans”. Thus, even if at a later date “barbarous’ laws,
that were repugnant to the fundamental principles of English law,
might have been treated as * ¢pso facto abrogated °5°, in 1815, the
accepted view was that all laws in the ceded territory applied to
even British settlers. This is why Governor Brownrigg introduced
into the Kandyan Convention of 1815 a specific Article (No. 9)
regarding the administration of “civil and criminal justice” over
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“all other persons, civil or military not being Kandyans residing
in or resorting to”> the new territory.5°* As he himself explained
in justifying the need for the clause, “without some provision made
on His Majesty’s behalf, the local laws of the Kandyan Provinces
would attach to all persons resorting there, and in all cases civil
as well as criminal (as part of) a doctrine universally admitted in
theory and practically instanced in most of His Majesty’s
conquests,’’ 508

These provisions in the Convention on the administration of
justice in the Kandyan Provinces are of fundamental importance
in determining the application of the Kandyan law. Article 4
preserved to all classes “their civil rights and immunities according
to the laws, institutions and customs established and in force
amongst them.”” Article 8 was more explicit, declaring that the
administration of “civil and criminal justice . . . .over the Kandyan
inhabitants of these provinces is to be exercised according to the
established forms and by the ordinary authorities,”” with a reserva-
tion regarding the inherent right of the Government to introduce
reforms. Article 9 is most important, for it excluded *all other
persons civil or military not being Kandyans” and “residing in
or resorting to these provinces,” from the method detailed in
Article 8, while setting out the provisional arrangement with
regard to administration of civil and criminal justice in respect
of such persons.

Articles 4 and 8 were accerding to Brownrigg introduced as
“confirmation to the Kandyans of their own laws civil as well
as criminal’’.5°¢ The fact that article 9 was intended to prevent
the application of Kandyan law as well as the jurisdiction of the
native courts in respect of both civil and criminal matters,
is obvious from Brownrigg’s statement quoted earlier. It is also
implicit in his statement that article 9 was “ directed to the sole
purpose of exempting certain classes of persons and certain
descriptions of cases both civil and criminal, from the operation
of the Kandyan law’’.5? The provisional arrangements were
clearly not comprehensive. They dealt specifically only with
the civil and criminal liability of military personnel. In respect
of others, arricle 9 merely provided that they should be subject
to the “Magistracy of the accredited agents of the British Govern-
ment in all cases”, except for murder, for which special provision

13



was made. Nevertheless, these provisions were aimed as coping
with what the Governor envisaged as immediate problems
regarding the administration of civil and criminal justice in respect
of military personnel and civilians likely to enter the new territory.
They were not intended at the time to be anything more than
temporary, but they were to achieve the important purpose of
preventing the application of the laws and courts of Kandy to
non-Kandyans, under the familiar and well known principles of
the English law on colonies. Article 9 was therefore intended
to exclude from the Kandyan law and tribunals not merely
Europeans, but also the local population that could migrate to
the new territory.514

It is not so clear whether the term Kandyan was used to describe
only the Sinhalese inhabitants of these provinces at the date of
the Convention. Muslim natives were referred to as “Moors”
in British Proclamations.52 A regulation of 1816 also prohibited
“persons commonly called Malabars” who were resident in the
Kandyan territory within a specified period before the pro-
mulgation of the Convention, “from resorting to or continuing
in the island.”%® These facts certainly support the judicial view
expressed much later that only the Sinhalese population was meant
to be governed by the Kandyan Customary law, when the Conven-
tion was enacted.%4

The view that Articles 8 and 9 sought to apply the Kandyan law
and judicial establishments to Kandyan inhabitants, while
providing “make-shift’” arrangements for others who were excluded
from the system operating in these provinces, is clarified further
in the dispute that arose in regard to these provisions between
the Governor, the Advocate’s Fiscal, and the Chief Justice. The
latter officials objected to these articles in the Convention on the
basis that they contravened the Charter of Justice of 1801. The
Charter had declared that the Supreme Court would have civil
jurisdiction over all persons including British nationals, resident in
any of the settlements which may be in His Majesty’s possessions
in Ceylon even at some future date.55 Harding Giffard the
Advocate’s Fiscal at the time, objected to all three Articles in the
Convention as being in conflict with this provision.5%* The Chief
Justice, however, analysed the background to the Charter and
concluded that it did not prevent the application of Article g,
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though it was in conflict with Article 9. He was of the view that
the Charter could not be construed as extending to Kandyan
inhabitants who were not within British rule, at the time, British
laws that were totally unfamiliar. The Chief Justice expressed
the opinion that the Charter guaranteed the right of being governed
in civil and criminal matters according to the laws in the British
possessions to one class of persons. He referred to the latter as
persons ‘“who were at the date of the Charter, British subjects.”
He thought that the Charter was intended to conserve their right
even “when they reside in any territories in the island which
might bscome British territories after the date of the Charter.56”

It is very clear from the controversy regarding the validity of
these Articles in the Convention that they dealt with the funda-
mental question of the application of the substantive Kandyan
law in criminal as well as in civil matters in the new territories.
The provisional arrangements in Article 9 may have in themselves
dealt with limited matters. Nevertheless Articles 4 and 8 were
fundamental provisions regarding the application of Kandyan
law, while Article 9 enunciated the equally fundamental premise
that the Kandyan legal system was to have limited application.

It is in the light of the controversy over the validity of these
Articles, that an opinion was sought from the Law Officers of the
Crown in England, on the legality of the provisions in the Con-
vention and particulary the articles on administration of justice
in the Kandyan Provinces.5¢* The Law Officers’ opinion formed
the foundation for the subsequent proclamation of 1816,5¢®
that is now used to justify the territorial status accorded at one
time to Kandyan law. Even though the Articles in the Convention
themselves clearly indicate that the Kandyan law and judicial esta-
blishments were reserved for the Kandyan inhabitants, there is
a provision in this proclamation of 31st May 1816 that “the
ancient law of Kandy are to be administered till His Majesty’s
pleasure be known as to their adoption in toto as to all persons
within those provinces or their partial adoption as to the natives
and the substitution of new laws and tribunals for the trial and
punishment of His Majestys’ European subjects for offences com-
mitted therein.”’58¢
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This clause in the Proclamation of 1816 is taken verbatim from
the opinion expressed by the Law Officers of the Crown.®6”
It may be interpreted (as it was in Kershaw v. Nicoll) to suggest
that the Kandyan laws were to apply to all persons until and unless
they were restricted. However such an interpretation would
conflict completely with Articles 8 and 9 of the Convention that
we have discussed above, which were modified in a few respects,
but not abrogated by the Proclamation of 1816.57 It is submitted
that this clause in the Proclamation of 1816 does not conflict with
the provisions in the Convention if it is interpreted in the context
in which it was made. The Law Officers of the Crown made the
statement subsequently used in the Proclamation, having approved
of the provisions in the Convention that sought to apply the
Kandyan laws and judicial establishments to Kandyans whilst
making provisional arrangements for others. This statement
therefore can be interpreted as meaning the reverse of what it
would seem to suggest. In other words, that the laws and esta-
blishments of Kandy should apply only to the Kandyan
inhabitants, and would govern others if the sovereign indicated
a willingness to accept them in toto for all persons or to accept
them in a limited fashion, substituting new laws, such as criminal
laws for all Europeans. This interpretation is borne out by the
background to the controversial articles in the Convention, and
their confirmation (subject to slight modifications), when approval
was sought from the Laws Officers of the Crown.

The Law Officers expressed the view that the Governor was
justified in maintaining provisional arrangements for the adminis-
tration of Justice until the Kandyan Provinces were annexed and
made dependencies of His Majesty’s settlements in Ceylon, at
which point the Charter of Justice of 1801 would apply. They
appear to have approved Article 8 when they made the statement
regarding the continuation of the ancient laws of Kandy. In
accepting Article 9 subject to some modifications, they also
endorsed Brownrigg’s efforts to confine the applicatinn of Kandyan
law. When they approved of the application of martial law to
military personnel in the Kandyan Provinces, they said that “till
the pre-existing laws and courts are accepted or new ones established,
we do not think that a form of the King’s Civil Judicature can be
said to be in force, and therefore till that time. . . . the article may
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be legally enforced”. They concluded that when the Sovereign
had given laws to the country or had adopted the pre-existing laws
of the country, military personnel would be subject to the same
system, for such laws and constitutions would then “have the
form and force of His Majesty’s Civil judicature”. When “such
approbation or adoption takes place” they said that soldiers too
would be liable to the civil courts.>™

Despite the fact that according to the principle in Campbell
v. Hall, the existing laws of a ceded colony are retained, we have
observed that the sovereign has a right to alter their application.
The Law Officers therefore seem to have considered the act of
approbation or adoption of the existing laws, as a prerdgative
right which can be exercised to limit the application of native
laws. The phrase “civil judicature” does not refer to the law
applicable to soldiers in regard to crimes. It is a phrase that
has been used to mean an established civilian legal system. While
conceding that the Kandyan laws and the judicial establishment may
be applied to Kandyans, the Law Officers suggested that unless
the existing system was accepted by the sovereign it would not
be treated as the civilian legal system applicable to all persons
in the territory. Thus military personnel would be exempt, and
continue subject to martial law.

Brownrigg was instructed by the Secretary of State Bathurst
to act on the Law Officers’ opinion.®® The provisional arrange-
ment in the Convention was approved, subject to the suggested
alteration. In order to clarify the validity of the application of
martial law to military personnel, Bathurst informed Brownrigg
that the sovereign had ‘“‘declined adopting the pre-existing laws
and constitutions of Kandy as forms of the King’s Civil
Judicature””.5® This statement, which is contained in the preamble
to the Proclamation of 1816, provides the legal basis for the
arrangements made in the Kandyan Convention regarding non-
Kandyans. It is clear that the provisional arrangements were
considered legal because the pre-existing laws and courts had not
been adopted in respect of “non-Kandyan” migrants. The
pressure put on Brownrigg by the Secretary of State to obtain
details regarding the legal system in the Kandyan Provinces®®*
also suggests that the information was required in order to
determine whether it should be adopted for all persons. What
emerges from the Proclamation of 1816 is that
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(@) The Kandyan laws and courts were not adopted for all
persons;

(b) The Kandyan law and judicial establishments were to
have legal force regarding Kandyan inhabitants until
the sovereign decided to adopt them for all persons in
toto or partially;

(c) The provisional arrangements set out in the Covention
were to continue subject to the modification contained
in the Proclamation of 1816;

(d) The Supreme Court was not to exercise any jurisdiction
until the Kandyan Provinces were annexed.

On the basis of the records discussed above, it is submitted that
legally the Customary law of the Kandyan Kingdom ceased to
to be a regional law, applicable within the Kandyan Provinces,
after the British gained control over them in 1815. In terms of
the Convention of that year, and the subsequent Proclamation
of 1816 it became a personal law applicable to the inhabitants
of the Provinces at the date of the Convention, and their
descendants. It has been pointed out that the British probably
referred to the Sinhalese population when they used the term
“Kandyan’ in the Convention, and in the later Proclamation of
1818. However persons of other races obviously migrated into
the Kandyan Provinces both before and after the British obtained
control of them. It seems likely that migrants became
“Kandyanised” and were governed by the principles of Kandyan
law during the time of the Kandyan Kings, for that was the law
of the region.5®® In any case the Convention of 1815 guaranteed
to all persons within the Kandyan provinces the application of
their laws and customs. Thus if persons of other races had
retained their own Customary law during the time of the Kandyan
kings, they and their descendants, too could claim the benefit of
those laws, according to the principles of the Kandyan law. If
on the other hand Kandyan Customary law had applied to them,
they could claim to be “Kandyan inhabitants’ within the meaning
of the Convention. In any event Kandyan law applied after
1815 to this limited category of perscns in the Kandyan Provinces.
Legally, it ceased to apply to the migrant population from the
Maritime Provinces that were already under British rule.
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The next enactment of importance that pertains to the applica-
tion of Kandyan law is the Proclamation of 21 November 1818,
promulgated after the rebellion of that year. When Brownrigg
entered into the Convention of 1815, he viewed the agreement
entered into with the Kandyan chiefs as an act of political necessity,
rather than one of mere expediency in the process of obtaining
control over the region. Soon after it was signed he justified the
concessions given to the Kandyans in the Convention ‘“‘on the
ground that it was just and necessary in their present condition
to do so, but on a full understanding and conviction that it was
an unavoidable condition of their voluntary acceptance of the
British Dominion”. He concluded ‘“in which I must consider
this government as bound by such consent—subject to the unques-
tioned power of. . . .(the Crown) to reject that along with those
advantages to which it was inseperably annexed”.®® The Procla-
mation of 1816 indicates that the Kandyan Provinces had not yet
been annexed to or made dependancies of His Majesty’s settle
ments.6° The Proclamation of 1818 by contrast contained a
clear declaration of British supremacy.

The colonial government was now declared as being the source
of all powers within the Kandyan Provinces. The Proclamation
also contained a clause that “every Kandyan’ would be subject
to the laws to be administered “according to the ancient and
established usages of the country. . . .in such manner and by such
authorities and persons” as would be declared, and in the name of
the Crown®! Thus, if the Convention of 1815 may be disputed
as a formal act of annexure, the Proclamation of 1818 can hardly
be described as anything else. The administration of the Kandyan
Provinces came directly under the British; this was ‘“‘annexure”
or “dependency”’ within the meaning given to that term in the
Law Officers’ opinion as well as in Brownrigg’s Proclamation of
1816.614 The Proclamation of 1818 therefore provided the
legal basis for the application of the provisions in the Charter of
Justice of 1801 to ‘“non-Kandyans”, for whom temporary arrange-
ments had been made in the earlier enactments.

Despite this, succeeding British Governors continued to exercise
direct control over the administration of justice in the Kandyan
Provinces. Brownrigg had advised the Secretary of State that
“it was decidedly adverse to the consolidation of the British
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Dominion over these districts to intreduce a judicial establishment
. . . . which stands in competition with the executive”. ... “which
does not in a direct and ostensible manner emanate from the
executive Government.”’62 The Secrctary of State accepted this
advice,®® and this policy was continued. The hostility and
antagonism between the governors and the judges of the Supreme
Court over a period of time,%* prevented an objective assessment
with regard to the legality of the provisions for administration cf
justice in the Kandyan Provinces after 1818. When the Commis-
sioners of Eastern Inquiry (1829-1830) commenced their
investigation, the conflict had not yet been resolved. Thus,
Harding Giffard in his evidence to the Commission declared that
for twelve years (after the proclamation of 1818) “a large civil
establishment, a large military force, and a tribunal of whose
constitution I am very little informed have administered the affairs
of these provinces”.%%* Sir Richard Otley C.J. too expressed
the opinion that the Governor was exercising control in defiance
of the Charter of 1801.85 The control that the governor exercised
in the Kandyan Provinces in testamentary matters was a special
source of disagreement. In 1825 Giffard and Otley, who were
both judges of the Supreme Court at the time, submitted a
memorandum to the Governor on this subject, emphasizing the
legality of the testamentary jurisdiction of the Supreme Court,
‘“‘over the whole island.”’%8

The administration of justice in the Kandyan Provinces during
this period was therefore based on arrangements made by the
Governor, and there was no further clarification with regard to
the laws applicable to persons excluded from the Kandyan law.
In this situation there was obvicusly no clearly established forms
and procedures for the guidance of the agents of the government
responsible for the administration of justice in the region. Each
official appears to have conducted proceedings as he thought
fit, and the confusion and uncertainty is revealed in the contrary
statements made by these officials in their evidence to the Com-
missioners of Eastern Inquiry (1829-1830). For instance the
Agent for Matale stated that he had jurisdiction in respect of all
persons with the exceptions contained in the Convention of 1815,
as modified by the Proclamation of 1816.5% When the Commis-
sioners posed a question regarding the application of Kandyan
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law to persons who were “not Kandyan’ but who were “settled
there”’, many witnesses referred to the application of customs
regarding the performance of services’ when lands were acquired
in the territory.®® The Agent for Lower Ouva, said that he had
jurisdiction over all claims within the District, though persons
from the Maritime Provinces were exempt.® Another witness
however claimed that he exercised jurisdicticn in respect of all
persons within the provinces, equally.”

There is no doubt that the administration of justice in the
Kandyan Provinces in the early period lent itself to subjective
approaches with regard to the application and scope of Kandyan
law. We have observed that with the transference of power to
the British, migrants from the Maritime Provinces and European
settlers were clearly excluded from the operation of this law, which
had become, legally, a personal law applicable to a particular
class of inhabitants within the Kandyan Provinces, rather than a
regional law. Legally it could apply only to the Sinhalese popula-
tion and other races who were deemed inhabitants of the Kandyan
Provinces at the date of the Convention, and their descendants.
However if migrants into the Kandyan territory could become
“Kandyanised”” in the time of the Sinhalese Kings, it is unlikely
that this process would have been considered irregular in the
early British period, merely because the formal Jaw was different.
Fine points regarding the conflict between law and practice would
hardly have been raised in the kind of forums responsible for
the administration of justice in the Kandyan Provinces. It 1s
obvious from the evidence placed before the Commissioners of
Eastern Inquiry that some tribunals assumed jurisdiction over
all sections of the native population, irrespective of whether they
were “native Kandyan” within the meaning of the British
enactments.

The position of any Europeans who ventured within the region
could not have been different under Kandyan law, in the time of
the Sinhalese kings.’®* In any event, the legislative enactments
regarding them, after the British gained control, seem to have been
equally unfamiliar to the officials appointed by the British to
dispense justice in the Kandyan Provinces. However there is some
evidence that Kandyan Customary law was not known to be
applicable to European settlers in the Kandyan Provinces. For
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instance the report of the Sub Committee on a Bill presented in
the Legislative Council in 1844 for establishing a uniform marriage
law, referred to the repugnancy of Kandyan marriage to the
British concept of the institution. Besides the report described
the law of the Maritime Provinces as the law under which “the
majority of resident Europeans at present live’’ and stated that
there was no hardship in extending it to “those Europeans who
live in the Central Provinces especially as in most essentials it
differs so very slightly from the law of England.””?* This statement
creates the inference that British settlers in the Kandyan Provinces
were deemed to be governed by English law and probably reflects
the actual practice during the period.

It is possible that European settlers were deemed to be governed
by the Roman Dutch law with regard to the devolution of their
immovable property during this period. Such a conjecture is
supported by the background to the Wills Ordinance No. 21 of
1844. A suggestion had been made by the Governor in 1840 to
introduce the English law of descent and testamentary inheritance
in regard to the lands of British settlers, many of whom were
acquiring immovable property in the island.?2 Objections were
raised to this policy, and instead, the Wills Ordinance was enacted
to “relieve British landowners from the necessity of conforming
to the Dutch law. . . . of intestate succession which is untouched
by the ordinance™.”® The statute was one of general application
in the whole country, and there is no suggestion that it was
introduced to enable British settlers to avoid the application of
Kandyan law or any other. Customary law. The provision in this
Ordinance which introduced the law of the “matrimonial domicile”
with regard to determination of the proprietory right of spouses
during and after dissolution of marriage (subject to certain
exceptions)’ was also probably calculated to avoid what had
been described by Harding Giffard in his evidence to the Com-
missioners of Eastern Inquiry as a “source of difficulty” i.e., the
Roman Dutch law concept of community of property between
spouses.”® As Bertram C.J. has pointed out, the Wills Ordinance
intended to introduce the alternative of English law or a foreign
law for British colonists who acquired property in the island, on
the basis that their matrimonial domicile was in England or some
place outside the island. When the phrase  “matrimonial
domicile”” was used, it appears to have been intended to distinguish
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a domicile in Ceylon from a domicile abroad. There was
no question of the Ordinance permitting the application of the
Kandyan law or any other system within the country to determine
the matrimonial rights in immovable property belonging to
Europeans. In the words of Bertram C.J., “it was never intended
to suggest that there might be several matrimonial domiciles in
Ceylon, and to regulate the rights of parties within one of such
matrimonial domiciles with reference to immovable property
acquired in another”.7%

Thus, when Williams v. Robertson decided that Kandyan law
was not applicable as a regional law to all persons who permanently
resided in the Kandyan Provinces, it was probably not reflecting
the actual position taken in the courts with regard to native inha-

bitants, in the early period of administration of justice in the
Kandyan Provinces. However the decision seems to accord with
the accepted position with regard to European settlers. In any
event the case clearly set out the legal position accurately. The
early legislation in the Kandyan Provinces and the background
to it indicates that Kandyan law was retained as a personal law

of the natives of this region at the date of the Convention. With
regard to others excluded from these laws there is substance in
the position taken by Otley C.J. that the system envisaged by the
Charter of Justice 1801 applied. Thus with the annexation of
the Kandyan Provinces in 1818, the provisional arrangements
in the Proclamation of 1816 ceased to be applicable. On that
argument, with the repeal of the Charter in 1833, the source of
the law governing these persons too, whether native or European,
would be the Proclamation of 1799. If this analysis of the legal
position after 1818 is not adopted, the most that can be said is
that the position set out in the Convention and the Proclamation
of 1816 continued with regard to “non-Kandyan’ migrants into
the Kandyan Provinces who had been excluded from the Kandyan
law. Certainly this position was taken by succeeding Governors
with the express approval of at least one Secretary of State,’®
even if it was disputed by the judges. If this latter view is accepted
as the correct legal position, it is clear that the provisional arrange-
ments would have ceased to be valid after 1833 with the
introduction of a uniform system of courts.?”” In the absence
of any clarification with regard to the substantive law applicable
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to these persons their position would be as uncertain as it had
been between 1815 and 1833, unless the introduction of a uniform
system of courts to replace the temporary arrangements in the
Kandyan Provinces is interpreted as justifying the application of
the law of the Maritime Provinces, to those who were not governed
by Kandyan law.

Judicial and Legislative Trends in the Application of Kandyan Law
after 1844

We have observed that the Ordinance of 1852 was promulgated,
in a context where the Kandyan law was thought to be territorial
in its application. However, this was not correct, and the legal
position prior to the Ordinance was that ‘non-Kandyan’ migrants
whether native or European were governed by the law of
the Maritime Province, or that no provision had been made with
regard to the substantive law applicable to them. The fact that
the courts occasionally applied Kandyan law to non Kandyans?®
does not detract from the proposition that legally Kandyan law
had ceased to be a regional law after 1815. The practice of the
early tribunals and isolated decisions in the courts established
after 1833, even if they reflected the process of ‘Kandyanisation’
of the migrant population that continued to take place, cannot
be given the legal significance of a judicial trend established in the
appeal courts. The misunderstanding with regard to the legal
character of Kandyan law, when the judges of the Supreme Court
reported to the Governor?® in 1851, may have been due to the
fact that there were no legislative enactments or judicial decision
on record, clarifying the law governing non-Kandyans beyond the
rudimentary provisions in the enactments of 1815 and 1816. We
have observed that the language used in the Proclamation of 1816
itself was interpreted to mean the very reverse of whatit was meant
to suggest.

In his memorandum on the Ordinance of 1852, the Queen’s
Advocate stated that the Supreme Court had held that Moors
residing in the Kandyan Provinces were governed by their own
laws??, The application of Muslim Customary law to Muslims who
had been resident in the Kandyan Provinces at the date of the
Convention and to their descendants, could have been justified
on the basis that Kandyan law itself recognized the law of the
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Muslims in some respects. Muslims migrating from the Maritime
Provinces after 1815 however were not under the Kandyan law,
for they were in the category of persons excluded by British enact-
ments from this system. Thus when the Ordinance of 1852
declared that the Mohammedan Code was to apply throughout
the country,8® it must be considered as confirming the existing
legal position in the Kandyan provinces with regard to migrant
Muslims, or alternatively as filling the lacuna left by the Convention
and the Proclamation of 1816. In respect of Muslims who had
been inhabitants of the Kandyan Provinces or their descendants
however, the statute introduced an important change. It clarified
that they ceased to be governed by Kandyan law, in any respect.

The provisions in the Ordinance of 1852 that declared the law
of the Maritime Provinces applicable to Europeans and Burghers
in respect of marriage and intestate succession to property in the
Kandyan provinces,8! must also be viewed as either declaratory
of an existing situation, or filling the lacuna in the early enactments
regarding the substantive law applicable to them. In explaining
the article introducing the law of the Maritime Provinces, the
Queen’s Advocate emphasised that “the object is to prevent the
fact of the living together of two persons, who had no intention
of being regarded as husband and wife, being set up as a valid
marriage, and also to secure proper evidence of the marriages
referred to”, i.e., marriages between Europeans and Burghers,
or between them and any Asiatic in the Kandyan Provinces.®? The
article on inheritance was introduced on the basis that the Kandyan
law was a territorial law applicable to immovables,and could also
be applied to movables on the principle of the law of the
matrimonial domicile. This provision was explained as protect-
ing the “heirs of Europeans dying intestate within the Kandyan
Provinces”’®3. The article on marriage was obviously enacted with
a similar rationale, to ensure that informal unions with local women
would not lead to disputes regarding inheritance to property on
the basis that the parties were “married under Kandyan law”’.

There was in fact no legal foundation for the assumptions on
which this statute was drafted. Apart from the fact that Europeans
were excluded from the Kandyan law by the early enactments,
we have observed the position taken by the sub-committee reviewing
reforms in the law of marriage in 1844. Even the first legislative
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reforms on the Kandyan law of marriage in 1859 were introduced
in a context where the British considered “the present Kandyan
law . . . in high conflict with all the marriage laws in the civilized
world””.8¢ These developments can only be explained in a context
where the Kandyan law regarding marriage and inheritance was
not applicable to Europeans and Burghers.

The law applicable to other persons in the Kandyan Provinces
was not stated in the Ordinance of 1852, though it introduced
English law in regard to some matters, and declared that the law
of the Maritime Provinces would apply when Kandyan law was
silent, and there was no other provision in the Ordinance.®** The
phrase “law of the Maritime Provinces” may, by implication be
considered to include reference to the Roman Dutch law. We have
observed that the law governing all migrants whether Europeans,
Muslims or any other settlers in the Kandyan Provinces in matters
not dealt with in the Ordinance could not have been Kandyan law.
Since the Ordinance of 1852 had been introduced to “restrict the
operation of the Kandyan law”® and also due to the uncertainty
regarding the legal position in the early period, there are reported
decisions after 1852 in which the courts applied Kandyan law to
natives of the country who had migrated to the Kandyan Provinces
and retained their identity as Low-Country Sinhalese or Tamils.%¢
When the Matrimonial Rights and Inheritance Ordinance No.
15 of 1876 was enacted, itis clear from the proceedings in the
Legislative Council, and a report of the Queen’s Advocate, that
this judicial view was assumed to reflect the correct legal
position.864 Nevertheless after the Full Bench decision in
Williams v. Robertson, the Supreme Court, consistenty followed
the view that Kandyan law was not a territorial law, and could
not apply to migrants from the Maritime Provinces after 1815.
The Roman Dutch law of the Maritime Provinces was deemed
to be applicable to such persons.8?

These judicial decisions set out the correct legal position. In
any event, even if the interpretation that the law of the Maritime
Provinces was legally applicable to migrants from the Maritime
Provinces who were excluded from the operation of the Kandyan
lJaw is not accepted, the trend in the appeal courts can be taken
as having filled a lacuna regarding the substantive law applicable
to these persons. The extension of the Roman Dutch law in the
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event of a casus omissus has always been accepted as a lawful
procedure in our courts, even without specific legislation con-
ferring such a jurisdiction. Though English law was originally
applied on occasion in the Kandyan areas, as a residuary law,
because ‘rules of natural equity’ must be applied when Kandyan
law was silent,#*  the accepted residuary law has always been
the Roman Dutch law. The Ordinance of 1852 also endorses
by implication, this approach, when it authorises reference to the
law of the Maritime Provinces. Even if the judicial decisions
after William’s case are confined to the particular disputes that
have been litigated, on the argument that they do not establish
a general principle,® Kandyan law cannot be the source of the
law governing such people, for it ceased to be a territorial
law after 1815. It is also not possible to accept that there
is a lacuna with regard to persons whose status has not yet
been determined by the Supreme Court. The existing author-
ities would rather support the extension of the law of the
Maritime Provinces to them. At any rate, even as early
as 1876 the subject of matrimonial rights and inheritance of persons
other than Kandyans, Muslims and persons governed by Tesa-
walamai came under the provisions in the Matrimonial Rights
and Inheritance Ordinance. The debates and the official reports
on the statute and its provisions, leave no room for doubt that
it was meant to introduce a uniform general law on the subject,
applicable to all persons other than those specifically excluded,
like the Kandyan inhabitants of the country.88*

By the early part of the twentieth century, the legal position
was that Kandyan law applied only to persons who could be
described as the indigenous or native inhabitants of the Kandyan
Provinces. If the native population that migrated to these
provinces retained their identity as ‘“non-Kandyans”, by failing
to become ‘“Kandyanised” as part of the Sinhalese population
in these regions, they could not in the event of a dispute claim that
they were governed by Kandyan law.?® The legal position was
that Kandyan law had ceased to be a regional law after 1815.
It could not apply to foreign or native migrants from the Maritime
Provinces.
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After the Ordinance of 1852 the Kandyan law regarding family
relations ceased to be applicable to persons of the Muslim
community, irrespective of whether they were descendants of
inhabitants in the territories at the date of the Convention, or
later immigrants. In respect of others who were of the local
population however, and had not been ‘“Kandyanised’’, it may have
been possible to claim the application of Kandyan law on the
basis that they were descendants of persons who had been
inhabitants of these Provinces at the date of the Convenation.
Thus, persons who could  trace their descent to the Mes-
bars of the Kandyan Court in the time of the Sinhala
Kings? may have been able to claim that they were governed by
Kandyan law. However judicial decisions in the Supreme Court
have interpreted the reference in the early British proclamations
to “Kandyans’” as a reference to the Sinhala people.?* Kandyan
law thus came to be considered a personal law applicable
to the original Sinhalese population of the region and their
descendants. Sinhala migrants from the Maritime Provinces
who had become “Kandyanised”, or so absorbed into the popula-
tion of these provinces as to be indistinguishable from the
indigenous Kandyans, would obviously have been subject to
Kandyan law. Sinhalese who retained their identity as “Low
Country Sinhalese” did not fall into this category.?°®

At this point the Kandyan Succession Ordinance No. 23 of 1917
created an important change in the legal position. This legislation
was enacted to clarify whether Kandyan law applied to the issue
of marriages between Kandyans and non-Kandyans, since the courts
had refused to treat such offspring as Kandyan Sinhalese.%0¢
Whether such mixed marriages could have been legally solemnized
as Kandyan marriages is not clear. The Kandyan Marriages
Ordinance No. 3 of 1870 had enacted that a marriage could be
celebrated under the statutes between ‘“‘residents of the Kandyan
Provinces,”” excluding marriages under the Ordinance in force
in the Maritime Provinces, as well as marriages of Europeans
and Burghers or between Muslims excluded by the Ordinance of
1852.91 The Supreme Court had interpreted the Kandyan
marriage statutes as being applicable only to Kandyans. Unregis-
tered marriages of Low Country Sinhalese or Tamilsin the Kandyan
Provinces were therefore held to be valid even though failure
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to register made a Kandyan marriage void.?2 An early case also
decided that the validity of an unregistered union between a non-
Kandyan and a Kandyan should be determined by the General
law concept of a valid marriage by co-habitation and repute.®?*
This opinion that the General law of marriage applied to the
union of a Kandyan and a non-Kandyan appears to be correct,
because the Kandyan marriage statutes were enacted to reform
the “uncivilized laws” of the Kandyans.®?® It is also supported
by the Matrimonial Rights and Inheritance Ordinance (1876)
which envisaged that a woman subject to Kandyan law who married
a non-Kandyan governed by the Ordinance would be subject to
the General iaw regarding inheritance.®3 If the marriage could
have been celebrated under Kandyan law, the matrimonial regime
of the spouses and the question of inheritance would have been
governed by Kandyan law, and there would have been no necessity
for declaring a rule to deal with a conflict in personal laws.

In actual fact however, unions between Kandyans and non-
Kandyans appear to have taken place under Kandyan law, and
also treated as Kandyan marriages in these Provinces. Many of
the witnesses who appeared before the Inquiry into Kandyan
Marriages (1917) referred to the fact that such marriages were
common, though only one witness stated that such a marriage
had been solemnized under the Kandyan Marriage Ordinance of
1870.24¢ The British had great difficulty in enforcing the Kandyan
Marriage statutes,®® and it is not unlikely that “mixed marriages’,
like so many other unions, were in fact contracted outside the
Ordinance.

The Commission of Inquiry into Kandyan marriages, on whose
report the Kandyan Succession Ordinance was based, did not
discuss under what law mixed marriages had been celebrated in
the past. However they stated that a system of registration similar
to that in the Ordinance of 1870 should be introduced for
the solemnistion of the type of mixed unions under Kandyan law
that appear to have been common, and which the new legislation
contemplated.?® The Legislature responded with an enactment
that made it possible for certain mixed marriages to be celebrated
under the Kandyan Marriage Ordinance (1870). Marriages
between Europeans and Burghers and Kandyans had been specifically
excluded from the Kandyan Marriage law, in 1852 The new
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Ordinance enabled the solemnisation of marriages between other
non-Kandyans and Kandyans under Kandyan law, if the male
party was subject to Kandyan law, (married in the “diga” form
of marriage,)?* and was domiciled in the Kandyan Provinces. A
Kandyan marriage was also possible when the female party was
a Kandyan, married in the “binna” form of marriage and was
domiciled in these Provinces. The issue of these marriages were
also deemed to be Kandyans. The Ordinance was to have
retrospective effect in order to validate “mixed marriages”’ of this
type which may have been solemnized under Kandyan law in the
past. That protection was considered necessary in view of the
doubts whether such marriages could have been registered under
the 1870 Ordinance.®7

The Kandyan law of marriage thus became applicable to some
non-Kandyans, so that a non-Kandyan could claim to be governed
by the Kandyan law with regard to matrimonial rights and inheri-
tance.?”* In addition the issue of the mixed unions contem-
plated in the Kandyan Succession Ordinance also came to be
treated as Kandyans. With the introduction of the Ordinance of
1852, and the role exercised by the judiciary in extending the
law of the Maritime Provinces to fill the gaps in the Kandyan law,
the principles of the law of that region also became relevant, chiefly
in the area of family relations. By permitting non-Kandyans to
contract marriages with Kandyans under Kandyan law, the
Kandyan Succession Ordinance effectively extended the applica-
tion of this law in the only areas in which it was significant, to
those who did notfall within the traditional definition of persons
subject to Kandyan law.

3. The Modern Law on Family Relations in Sri Lanka
1. General Law and Tesawalamai

The Roman Dutch law, subject to modifications introduced
by legislation and the courts, is the major source of the law on
family relations in Sri Lanka applicable to all persons not governed
by the Customary laws. The original principles of the Roman
Dutch law have been so greatly altered that it is now described
as the General law of the country that applies to the majority
of its inhabitants.®® We have observed how the Roman Dutch
law was introduced as a residuary law in respect of persons governed
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by Kandyan law, and how the courts used it to fill the vacuum
in the Customary laws that applied to other sections in the com-
munity. There are situations in which the concept of casus omissus
is used in the courts to introduce the Roman Dutch law on the
theory of an absence of legal principles, even when the silence
of the Customary law on that point is due to the fact that it has
refused to recognise an analogous principle.?®* In this way principles
of the General law have been sometimes introduced into the Customary
law, despite the fact that they conflict with its fundamental con-
cepts. However, this development has been one way of achieving
uniformity in some areas of the law on family relations.

The Tesawalamai law on family relations which has been
modified by later legislation influenced greatly by Roman Dutch
law values,®® continues to apply to Sri Lanka Tamils who are
deemed ‘‘inhabitants of the Jaffna Province”. The provisions
in the Tesawalamai Code are very rudimentary, and today,
the Roman Dutch law modifications seem more significant than
the Customary law principles, even in the area of matrimonial
rights and inheritance. ~ The status of the Roman Dutch law
as residuary law has been ensured by legislation and judicial de-
cisions.®®* The fact that a Tamil must have a “Ceylon domicile
and Jaffna inhabitancy”’ in order to be governed by Tesawalamai,®
means that he must be a person who has settled permanently
in the country with the intention of making his permanent home
in the Northern Province. The courts have reiterated that whether
a person is an inhabitant of this Province is a question of fact.
They express the view that ““inhabitancy’” need not be interpreted
according to rules used to deeermine domicile. Nevertheless
inhabitancy has a closer meaning to domicile than to residence.’®!
The emphasis on proof of inhabitancy results in a fluctuation
in the population that is governed by Tesawalamai. It is possible
to cease being governed by Tesawalamai or to become subject
to it by acquiring inhabitancy in the Northern Provinces.

Thus when Tesawalamai applies, the General law governs
most aspects of the law on family relations. There are very few
principles that pertain to the topic of parent and child. However
the Kandyan law and the law governing Sri Lanka Muslims,
(Muslim law) deal with marriage as well as inheritance, and some
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principles regarding the law of parent and child emerge from these
laws which prevent the creation of a uniform law on the subject
of parent and child. There is more scope for uniformity in regard
to persons subject to Kandyan law, since the application of this
law has been confined further in the modern law by the courts
using Roman Dutch law as a residuary law. There are fewer
areas in which the Kandyan Customary law derogates from the
General law. The position with regard to Muslim law is some-
what different due to important developments that have taken
place in this century. The scope and application of the Kandyan
law and the Muslim law today pose some problems which deserve
special attention.

2. Kandyan Law

When Kandyan law became applicable to the population that
could claim descent from the original inhabitants of the Kandyan
Provinces at the date of the Convention, we have observed that
it became a personal rather than a regional law. In the light of
the long trend in our courts to consider the Kandyan law
as applicable to persons of the Sinhala race who fall into this
category,'®? it is unlikely that it will apply today to a Tamil on
the basis of descent from an original inhabitant of the Kandyan
Provinces. However even a migrant from the Maritime regions
who has not retained his identity as a Low Country Sinhalese,
may be able to claim that he is a Kandyan Sinhalese. Since the
Kandyan Marriage and Divorce Act, No. 44 of 1952, which applies
today, merely requires proof of residence in the Kandyan Provinces,
it is possible for any Sinhalese to register his marriage under
Kandyan law on the basis that he is a person subject to this law.103
In that event it will not be possible to challenge the validity of the
marriage under Kandyan law since registration is deemed the best
evidence of it.1* The matrimonial rights of the spouses will
then be governed by Kandyan law. There will also be no basis
for disputing the ‘Kandyan’ status of the issue, even though we
shall observe that it is now doubtful whether a child of a mixed
union between Kandyan and non-Kandyan falls within the
definition of a person subject to Kandyan law.
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We have stated that with the introduction of the Kandyan
Succession’s Ordinance, there was an expansion of the category
of persons governed by Kandyan law. It is submitted that this
trend has been arrested with the introduction of the Kandyan
Marriage and Divorce Act (1952), resulting in a narrowing of the
application of Kandyan law. This Act repealed the Kandyan
Marriages Ordinance (1870) and declared that only a marriage
between Kandyans, could be celebrated as a Kandyan marriage
under the statute.105 The provision in the Kandyan Succession
Ordinance that enabled the solemnization of a mixed union,
between Kandyan and non-Kandyan under Kandyan law was
now declared as qualified by this rule.2°¢ Thus a non-Kandyan
may no longer contract a marriage with a Kandyan under the
Kandyan law, and the General law regarding a valid marriage
by co-habitation and repute will apply to an unregistered unicn
between a Kandyan and a non-Kandyan.1064 Besides it is no
longer clear that the issue of a mixed marriage, between Kandyan
and non-Kandyan acquires the status of a “Kandyan” according
to the Kandyan Succession Ordinance.

When the Kandyan Succession Ordinance authorised the
solemnization of a mixed marriage of the type described in the
statute, between Kandyans and non-Kandyans (other than
European and Burghers) according to Kandyan law, there was
no difficulty in applying the provisions in that statute, which
declared the issue to be Kandyans. The Succession Ordinance
had also provided that the earlier statute, the Kandyan Marriages
(Removal of Doubts) Ordinance, No. 14 of 1909 which authorised
the solemnization of a marriage between Kandyans under General
law, while retaining the Kandyan law regarding rights of
inheritance06® had contemplated the case of a mixed
marriage.197 This meant that a mixed union could be celebrated
nunder the General law even in the form contemplated by the
Succession Ordinance so as to render the issue “Kandyan™. It
is not so clear that this type of mixed marriage confers the status
of Kandyan on the issue, in the modern law.

When a mixed marriage was solemnized under the General
law in the form stated in the Kandyan Succession Ordinance,
the rights of the spouses as well as the rights of persons claiming
from or through them to succeed to property under the Kandyan
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law were deemed not to be affected.’°® Thus the spouses had
rights of succession under the Kandyan law, interse, even though
the marriage was not celebrated under that law. It is not clear
that the principle in the Matrimonial Rights and Inheritance
Ordinance applicable to a conflict in personal laws, enabled the
introduction of the Kandyan law on these subjects when a Kandyan
man married a non-Kandyan woman. Yet, according to this
Ordinance, the matrimonial and inheritance rights in a marriage
between a Kandyan woman and a non-Kandyan man would seem
to be governed by the provisions in this statute rather thanthe
Kandyan law.184 The rule regarding the preservation of
Kandyan law in the Kandyan Succession Ordinance could not
produce anomalies if it was interpreted to mean only that the
Kandyan spouses right to inherit property from Kandyans was
to be determined under Kandyan law, while heirs could claim
to inherit such property through them under Kandyan law. Even
without a legislative declaration, this would have been the legal
position, for a marriage under the General law could not have
operated to disinherit the Kandyan spouse or affect the rights
of persons claiming through them. However in regard to rights
of spouses interse the provision in the Succession Ordinance
created obvious contradictions with the General law statutory
provisions on the law governing matrimonial rights and inheritance
in the case of a mixed union.

It is clear from the preamble and the whole background to the
Kandyan Succession Ordinance thatthe issue of a mixed union
was deemed to be a Kandyan because these marriages were looked
upon as basically Kandyan Marriages. The use of the Kandyan
law concept of binna marriage in respect of such mixed
marriages, clarifies further that this was so. When the Kandyan
Succession Ordinance declared that a marriage between a Kandyan
and a non-Kandyan could be celebrated under the General law
with the same protection regarding inheritance as in the case of
a marriage between Kandyans solemnized under the General law,
it reflected this same approach. The Kandyan Marriages (Removal
of Doubts) Ordinance had been enacted to enable Christian
Kandyans to avoid marrying under the Kandyan law, which was
based on ideas that were alien to the concept of Christian
marriage1®. Hence the specific clause preserving the Kandyan
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law on inheritance. In adopting the same principle regarding a
“mixed marriage” between Kandyan and non-Kandyan, the
legislators intended to ensure that parties to such unions should
have the same option of contracting a General law marriage
that was available where both parties were Kandyans. In that
sense 2 mixed marriage under the General law was deemed to
be no different to a marriage between Kandyans under the General
law.

A marriage between Kandyan and non-Kandyan under the
General law was therefore identified by the Succession Ordinance
as a marriage that was Kandyan in form. The statute could thus
be interpreted as authorising the admission of outside evidence
to prove that, though solemnized under the General law, the
marriage conformed to the binna form of Kandyan marriage.110
The child of a mixed union between Kandyan and non-Kandyan
solemnized under General law could thus be classified as a
“Kandyan’ within the meaning of the Ordinance. When the
Kandyan Marriage and Divorce Act now declares that such a
marriage cannot be solemnized under the Kandyan law however,
it becomes difficult to apply this provision in the Kandyan
Succession Ordinance. When a mixed union must be solemnized
under the General law because the parties are prohibited from
marrying under Kandyan law, it is difficult to see how outside
evidence can be led to establish that the marriage was in fact
a binna or diga marriage as known to Kandyan law. The right
of contracting a mixed marriage under the General law was
originally recognised on the basis that the parties should have
the same option to contract a General law marriage that was
available to Kandyan parties who did not wish to contract
a marriage under Kandyan law. When persons contracting a
mixed marriage have been deprived of the option, there is no
basis for introducing the concept of the diga and the binna
marriage.1104

It is submitted that in confining the Kandyan law of marriage
to Kandyans, and in prohibiting the solemnization of a marriage
between Kandyan and non-Kandyan under Kandyan law, the
Kandyan Marriage and Divorce Act of 1952 has introduced an
important change. It prevents the application of Kandyan law
to non-Kandyans as well as the issue of mixed unions. We have
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observed that the Kandyan Succession Ordinance extended the
application of the principle in the Kandyan Marriages (Removal
of Doubts) Ordinance to the case of mixed marriages without
appreciating the contradictions created by that extension in regard
to the law on matrimonial rights and succession. The Kandyan
Marriage and Divorce Act repealed the Removal of Doubts
Ordinance and also made it impossible to apply the provisions
in the Kandyan Succession Ordinance. It declares that a marriage
between Kandyans may be celebrated under General law,
without affecting the rights of the parties or perscn claiming
through or from them to succeed to property under Kandyan
law.11l While a mixed marriage must be celebrated under
General law, there is no comparable statutory provision preserving
the Kandyan spouses rights under Kandyan law, or the right
of persons claiming from and through him or her.

Marriages between Kandyans and non-Kandyans under the
General law, were considered valid even before the Kandyan
Succession Ordinance made the provisions in the Kandyan
Marriages (Removal of Doubts) Ordinance applicable to such
marriages.’1*> In the modern law, as in the past, such a marriage
does not affect the rights of the Kandyan spouse to inherit pro-
perty under the Kandyan law or the right of heirs to inherit such
property through them. This is because a marriage under General
law cannot operate to disinherit the person contracting a General
law marriage. It could have been argued in the past that the
Kandyan spouses property devolved under the Kandyan Ilaw,
despite the General law of marriage, since the right to succeed
from him or her was to be determined under Kandyan law. That
argument may now be countered with the submission that the
repeal of the earlier protection in respect of mixed marriages
indicates that the Kandyan spouses property devolves under the
General law, according to which the marriage was contracted.
For even though the right of succession to Kandyan relatives
or the right of persons to claim that property through the Kandyan
spouse under Kandyan law subsist even without legislation, the
devolution of the spouses own property can be affected by the
form of the marriage. If a marriage between a Kandyan
and a non-Kandyan must be celebrated under the General law,
and there is no specific protecticn, as in the past, regarding the
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retention of rights of inheritance under Kandyan law, it is not
unreasonable to assume that the legislature took the whole question
of mixed unions out of the area of Kandyan law and within the
General law of the land. Such an interpretation also harmcnizes
with the rule set out in the General law statutes on matrimonial
rights and inheritance. Under these enactments this topic is
governed by the statutory provisions, whenever a Kandyan woman
contracts a marriage with a man governed by them.!!24

The commonly held view that the Kandyan Succession
Ordinance defines the status of a mixed unicn as a Kandyan even
in the modern law!® fails to take account of the fundamental
changes introduced by the Kandyan Marriage and Divorce Act.
In the context of this Act which prohibits the solemnizaticn of
mixed marriages under Kandyan law, as well as the present law
on proof of marriage, past judicial decisions cannot be used to
support the admission of outside evidence to establish that a
General law marriage between Kandyan and non-Kandyan was the
type of union that conformed to the diga or binna models.***
It is a violation of the provision in the Kandyan Marriage and
Divorce Act to permit 2 marriage between a Kandyan and a non-
Kandyan that cannct be solemnized under Kandyan law to te
deemed the type of marriage contemplated in the Succession
Ordinance that made the issue “Kandyans”. The issue of a mixed
marriage will be deemed Kandyan only if a marriage of the type
contemplated in the Succession Ordinance was contracted under
Kandyan law or the General law at a time when the Kandyan
Marriage Ordinance of 1870 was in force. The changes intro-
duced by the present Kandyan Marriage and Divorce Act do not
permit the application of the provision in the Kandyan Successicn
Ordinance, to mixed marriages that are contracted today.

3. Muslim Law

We have observed how the Mohammedan Code of 1806 itself
was considered a collection of local customs governing the ad-
herents of Islam in the country. In the modern law the Code
has been repealed, and the law on family relations that
governs Muslims in this country is derived from the
general principles of Islamic law. Special tribunals consisting
of Muslim judges (Quazis) deal with questions involving marriage
and divorce among Muslims.
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The Muslim Marriage and Divorce Registration Ordinance,
No. 27 of 1929, introduced for the first time special Muslim courts
(Quazi Courts) for hearing matrimonial actions.’*®> The practice
of Muslim women obtaining a divorce outside the Code, and
informally through a priest, strengthened the communities’ resolve
to obtain judicial tribunals distinct from the matrimonial courts
of the country. The Ordinance repealed the sections of the
Mohammedan Code on marriage and divorce, but stated that
the “Muslim law of marriage and divorce was not to be
affected”’—thus implying that the Islamic law on this aspect was
part of the law governing Muslims in Sri Lanka. This statute
was to apply to persons ‘‘professing Islam,” and enacted into
legislation the concept that the Mohammedan law applicable in
this country was a religious law governing persons who were
adherents of Islam. This new policy on the application of
Islamic law as the source of the law on marriage was areflection
of a change in values. The Muslim law in Sri Lanka was no
longer viewed as a collection of customs and usages in force among
the indigenous Muslim inhabitants of the country. We have
observed the trend in the judicial decisions rtecognising the
relevance of the Islamic law of the Shafi school. Influential
Muslims too viewed the law governing family relations as essentially
a religious law, and did not wish to accept the limitations imposed
by the Mohammedan Code.1®

The Muslim Intestate Succession Ordinance, No. 10 of 1931
repealed the title of the Mohammedan Code on inheritance, and
introduced for the first time, the law applicable to the particular
sect to which a Muslim belonged as the source of the law on this
subject, as well as on donations not involving fidei commissa,
usufructs or trusts. Sri Lanka Muslims had adopted the
practice of making gifts subject to restrictions, in the forms familiar
to the General law. The Ordinance therefore recognised their
legality, and excluded them from the purview of Muslim law.'!’
The Islamic law on inheritance limits testamentary dispositions
to one third of the deceased’s assets; yet Muslims continued to
exercise a right to freedom of testation under the General law
statute on wills.117*  Nevertheless, the courts were influenced
by the changes in the law on succession and interpeted the provision
in the Ordinance of 1929 as authorising the application of the

38



law of the sect to which a Muslim belonged, even with regard to
marriage and matters connected with it.118 Thus when the
Muslim Marriage and Divorce Act, No. 13 of 1951 was enacted,

it endorsed a view that had already been expressed in the Supreme
Court.

This Act completed the process of entrenching Islamic law, as
the source of the law governing marriage and divorce among
Muslims. The statute applies to Muslim inhabitants in Sri Lanka,
“in all mattres relating to Marriage and Divorce and matters
connected therewith.” In questions that are pertinent to marriage
and divorce, the status and mutual rights and obligations of the
parties is to be determined by the law governing the persons sect.
The Act preserves the Islamic law of marriage and divorce, for
registration or non-registration of a marriage under the Act does
not prevent the application of the principles of Islamic law, with
regard to the validity of the union.!'®

Since the majority of Sri Lanka Muslims belong to the Sunni
sect that follow the law of the Shafi school,'2? it is Shafi law that
isoften applied as the source of the Islamic law governing marriage,
divorce and inheritance among Sri Lanka Muslims. However
there are several reported decisions in which the courts have applied
the Hanafi law.'® When reform of the law governing Muslims
was contemplated, there was obvious pressure to introduce Islamic
law, even though what had been originally preserved for the
Muslims as for others was their indigenous Customary law. Now
that its relevance has been recognized by legislation, the further
question that arises is whether Islamic law can be the source of
the law governing Muslims in all areas of the law that have a
bearing on marriage, divorce and inheritance.

At the time the Mohammedan Code applied, it was considered
a rough codification that enabled the introduction of Islamic
law on matters not strictly referred to in the Code. Thus
the Islamic law on donations of immovable property was
considered applicable to Ceylon Muslims, before the Ordinance
of 1931 introduced the law of a person’s sect with regard to pure
donations, not involving fidei commissa usufruct or trusts.122
Principles of Islamic law on the custody of minors were also
applied by the courts,’?® even before the Muslim Marriage and
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Divorce Act introduced the law of a person’s sect regarding matters
connected with marriage and divorce. Judicial decisions have
even accepted that the question of minority is governed by Islamic
law, and the relevance of these principles has not been explained
in ferms of their connection with the subject of marriage'?4. In
fact in the case of Narayanen v. Saree Umma the court considered
the principles of Islamic law to be relevant on the basis that the
topic of minority was outside the scope of marriage, divorce,
and inheritance, the topics that were specifically covered in the
Code.125 With the introduction of the law of the sect in matters
connected with marriage and divorce, it seems clear that the
Islamic law regarding the relationship of parent and child is
applicable in Sri Lanka.

The Supreme Court has in recent times revealed a tendency

to restrict the scope of the Islamic law in this country by
interpreting the legislation defining its application restrictively.
It has bzen decided for instance, that the status of the illegitimate
child of unmarried Muslim parents is outside the scope of Muslim
law, since the Muslim Marriage and Divorce Act introduces the
Islamic law with regard to marriage and divorce.l?¢ Principles
of Islamic law have been rejected on the basis that rules derived
from the law governing a group of persons within the country,
or a personal law, that derogates from the General law of the land,
cannot be applied in respect of matters that are outside the scope
of the topics specified by legislation.'?? It is sometimes said that
there is no local custom or cursus curiae in support of the applica-
tion of Islamic law in Sri Lanka.l28 However, this restrictive
approach leads to unsatisfactory solutions, for the intrcduction
of the principles of Islamic law may be essential to give coherence
to the law on the topics that have been declared by statute as
governed by this system.1?? Besides, one transaction may
encompass matters on which the personal law as well as the General
law apply, and it will be arbitrary to determine all aspects of the
question according to the General law.!3® The Privy Council
drew attention to this fact when they commented in as far back
as 1953 that ““the authorities as to the extent to which and the form
in which the general Muslim law has been received into Ceylon
seems very conflicting, and they would venture to hope that the
quastion of resolving by legislation the doubts which this conflict
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of authority must create may receive early attention”.?3 This
clarification has not been forthcoming, and there has been no
legislative effort to restrict the scope of the Islamic law, which has
now come to be considered the customary or traditional law of
the Muslims in Sri Lanka.

The confusion and uncertainty surrounding the application of
Islamic law in Sri Lanka was highlighted in very concrete terms
in the judicial decisions on the subject of maintenance for the
illegitimate child of Muslim parents.’3> However the legislature,
for from clarifying the legal position, introduced an ad hoc
amendment that caused, as we shall see, further confusion on the
subject. The response of the legislature in solving this particular
problem however reveals the reluctance to narrow down the
application of Islamic law and the jurisdiction of the Quazi Couits.

Since the application of the law is based on adherence to a faith,
an apostate from Islam will cease to be governed by Muslim,
law.1324 Equally a convert to Islam may claim that Muslim
law applies to him. An early Sri Lanka case emphasised the
importance of a convert ‘“‘(announcing) himself as professing the
Mohammedan religion.”’132® In the leading case of Attorney-
General v. Reid!33 the Privy Council held that a non-Muslim
who had become a convert and professed Islam was governed
by the law applicable to Muslims. The impact of such conversion
on legal rights and responsibilities acquired prior to the conversion
will be discussed in dealing with questions of conflict of personal
laws. At this point it is only necessary to comment that the basis
of the application of Muslim law in Sri Lanka being adherence
to a religious faith, an apostate will cease to be, and a convert
will become governed by this law in the area of family relations.

The difficulty of challenging a conversion to Islam on the basis
that it was motivated purely by a desire to change the law
governing family relations, is demonstrated in Attorney-General
v. Reid. It was established that the conversion of the parties
had taken place in June 1959, and that a marriage between them
was contracted under Muslim law a month later. Basnayaka
C.]. stated in the Supreme Court that these facts raised a suspicion
that the conversion was purely for the purpose of acquiring the
right to contract a polygamous marriage under the Muslim law
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in Sri Lanka. Nevertheless the conversion was not challenged
as colourable, in the face of the evidence of a Muslim priest that
he had converted the parties to Islam.'3* The appeal to the
Privy Council was therefore argued on the premise that the con-
version was sincere and genuine.!®® Though writers on Islamic
law, state that courts will not allow a colourable or pretended
conversion to affect the rights and liabilities of the convert,!35* the
Sri Lanka courts do not seem prepared to question the genuineness
of the conversion, if the person has gone through the appropriate
form prescribed for conversion to Islam.!36

The same difficulty arises with regard to apostacy. In the
absence of a formal declaration rejecting Islam, apostacy will
have to be established by conduct. Thus conversion to another
faith may be deemed an act of apostacy.3* If proof that the
conversion was genuine is unnecessary to prove apostacy,!36® the
Court may also find it difficult to go behind a person’s declaration
that his conversion to another faith was purely formal, and
without the intention of renouncing Islam. 136¢

4. Interpersonal Conflict of Laws

The above account indicates that there are several systems of
law in Sri Lanka that apply as personal laws to particular classes
of the inhabitants, in derogation of the General law of the land.
In attempting to describe the plurality of legal systems that this
entails, the Privy Council in Attorney General v. Reid commented
that “in a country like Ceylon. . .. there must be an inherent
right to the inhabitants to change their religion and personal
laws.”’137 This comment is not however accurate, for it only
reflects the position with regard to Muslim law, the one system
of personal law that can be acquired or dispensed with by any
inhabitant of Sri Lanka. We have seen that there is a very
restricted right to change the other personal laws to be found in
the country. For this very reason the application of these laws
often entails problems of conflict of personal laws.

In countries with different systems of law applicable con-
currently to the subject of family relations, within the same
geographical unit, problems of internal conflict of personal laws
may require adaptation of the external conflict of law rules that
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are applied to cases involving a foreign element. When the courts
are faced with the problem of determining which personal law
applies to the parties or to a particular transaction, and whether
the General law of the country applies, it may not be appropriate
to adopt the solutions accepted in cases involving external conflict
of laws. The term “interpersonal conflicts” or “internal conflict
of laws”’ is therefore used by writers on plural legal systems, to
distinguish this branch of law from the law relating to external
conflicts.138 The statutory provisions regulating the choice
of the applicable laws, and the principles of “justice, equity and
good conscience” have been considered important sources of law
in determining the rules governing questions of interpersonal
conflict of laws in Africa and in India. The approach in these
countries is empirical, and the principles of external conflicts are
considered only of persuasive authority, and as providing
guidelines for arriving at meaningful solutions to internal conflict
of law problems.139

According to the Roman Dutch law that applies in Sri Lanka
on the topic of external conflict of laws, the concept of domicile
can be used to determine the legal system by which important
questions on family law are decided. A person’s domicile is
acquired at birth, and this will be the domicile of the father or the
mother, depending on whether the child is legitimate or illegitimate.
Thus a legitimate child’s domicile of origin is the father’s domicile
at the time of birth, while an illegitimate child’s domicile of origin
is that of the mother, at the time of his birth. The domicile of
origin can be changed by the acquisition of a domicile of choice.
However a minor cannot acquire such a domicile. Thus, during
minority the legitimate child’s domicile follows the changes in
the father’s domicile, and the illegitimate’s the changes in the
mothers domicile. A married woman acquires the husband’s
domicile. She becomes incapable of changing this during the
subsistence of the marriage, and retains the husband’s domicile
even after dissolution of the union, until she acquires a fresh
domicile. She does not automatically revert to the domicile she
had before she was married. In the case of a voidable marriage,
the wife retains the husband’s domicile unless the marriage is
dissolved.140 )
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Some of the important concepts and principles of external
conflict of laws have been used in Sri Lanka, both in legislation
and in judicial decisions, to provide solutions to problems involving
an internal conflict of laws. The concept of domicile and its
relevance in determining the law applicable to devoluticn of
movable property, as well as the principle that immovable property
is governed by the lex situs,14%* are principles that were first
applied in the external conflicts situation. Thus the Wills
Ordinance was enacted to change the principle that the lex situs
governed immovable property, introducing the concept of
“matrimonial domicile”” to ascertain the law applicable in
determining the matrimonial rights of spouses and the devolution
of their property after dissolution of the marriage. We have
observed that the phrase was not intended to be used in the context
of the application of different personal laws within one country.
Nevertheless this phrase was subsequently interpreted in that
way in the Ordinance of 1852, which was promulgated on the
assumption that the Kandyan law was a regional law.’41 When
the Matrimonial Rights and Inheritance Ordinance was enacted
in 1876, this interpretation of the Wills Ordinance was assumed
to be correct, and the legislation viewed as essential to cope with
the resulting problems of conflict in personal laws.'4* The
Matrimonial Rights and Inheritance Ordinance itself was based
on the concept that there was only a Ceylon domicile, and it views
the Customary laws on family relations as essentially personal
laws applicable to particular persons within the country, rather
than regional legal systems.'4® By contrast the Kandyan
Succession Ordinance refers to a “domicile” in the Kandyan
Provinces, despite the fact that this system was known even at
that time, as a personal law applicable to a particular category of
inhabitants in those provinces.1434

The Courts too have sometimes used the external conflicts
concepts of “domicile’” and ““lex situs” in determining the scope
of the application of the Customary laws, when there has been a
conflict with the General law.'4* However they have come to
recognise that the Customary laws on family relations even if
sometimes applicable because of a regional connection, are funda-
mentally personal laws, applicable to certain sectors of the popula-
tion. There is therefore judicial awareness that the concepts
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of “domicile” and “lex situs” in external conflict of laws cannot
be applied automatically in an internal conflicts situation. The
courts now use these concepts only in reference to the General
law of the country, for the application of the Customary laws
can no longer be dependent on those concepts.’5 Besides proof
of a Sri Lanka domicile, when relevant, is only one ofthe require-
ments for the application of the personal laws.'48

(a) Marriage between individuals governed by different personal laws

The concept of unity of domicile between husband and wife
has influenced the legislative provisions enacted in this country
to determine the effect of marriage on the application of conflicting
personal laws. With regard to a married woman, the Matri-
monial Rights and Inheritance Ordinance declares that if she
marries a man “of a different race or nationality from her own,
(she) shall be taken to be of the same race or nationality as her
husband for all the purposes of the Ordinance, so long as the
marriage subsists and until she marries again” and that, “save as
aforesaid,” the Ordinance shall not apply to Kandyans, Muslims
or persons who are or may become subject to the Tesawalamai.
This provision is also found in the Married Womens Property
Ordinance, No. 18 of 1923, and both statutes contain the General
law on the subject of matrimonial rights and inheritance.'4” The
Jaffna Matrimonial Rights and Inheritance Ordinance, No. 1 of
1911 states that a woman becomes or ceases to be governed by
Tesawalamai during the subsistence of her marrage, depending
on whether her husband was or was not subject to this system at
the time of marriage.!8

Despite the legislative recognition of the concept that husband
and wife should be governed by the husbands’ personal law during
the marriage, the courts have interpreted these provisions narrowly,
and endorsed a situation where husband and wife continue to
retain their own personal laws even after marriage. Thus the
phrase ‘“‘different race or nationality” in the Matrimonial Rights
and Inheritance Ordinance has been interpreted to mean that
the statutory provision on unity of personal law does not apply
in the case of marriages between Low Country and Kandyan
Sinhalese, or between Sri Lanka Tamils, even though they may be
governed at the time of marriage by different personal laws.149
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The courtshave also not drawn on the concept of unity of domicile
in external conflict of laws to provide a solution to the ensuing
problem of a conflict in the personal laws governing husband and
wife. In the course of his judgment in Fernando v. Proctor Woodren-
ton J said “it may be that apart from the Ordinance No. 15 of
1876, the matrimonial domicile of spouses would in such a case
be that of the husband,” but expressed no opinion on the point.150

The present trend is unfortunate, for the courts can adoptan
empirical approach to solve the anomalies created by an inter
personal conflict of laws. If two different systems of personal law
govern husband and wife, it will be difficult to determine the rights
of the parties inter se with regard to matrimonial rights. It is
also unsatisfactory that the property of husband and wife should
devolve according to different systems. An effort should there-
fore be made to derive principles from the existing statutes, and
the concepts in external conflicts, to prevent a conflict in
personal iaws during the subsistence of a marriage.

It has been pointed out in a case decided in the Supreme Court
that the phrase “different race or nationality’’ in the Matrimonial
Rights and Inheritance Ordinance (to be referred to as the M.R.L
Ordinance) must be interpreted according to the literal meaning
of the words, and that it is not possible to speculate on the intention
of the legislature and distort the actual words used in the statute.151
However the Supreme Court has often drawn on the background
to statutes to interpret provisions in an enactment in conformity
with the intention of the legislation,’®? and this approach is
essential for a meaningful interpretation ofthe M.R.I. Ordinance.
The history behind this statute indicates that it was meant
to conserve the Customary law on matrimonial rights and inheri-
tance in the case of Kandyans, the Muslims, and the Tamils of the
North who were governed by Tesawalamai, except in the case of
a marriage between such persons and others governed by the
General law as contained in the M.R.I. Ordinance. In that event
the ensuing conflict of personal laws which was a focal point of
the legislation, was to be resolved by the application of the principle
that the woman’s personal law should be deemed to be the same
asthat of the husband governed by the General law during ma-
rriage. This would achieve the result that matrimonial rights and
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inheritance of the spouses would be governed by the Ordinance,
without affecting the principle that persons governed by the
Customary laws were excluded from the Ordinance.'53 The declara-
tion that the woman was to be deemed of the ‘“same race or
nationality” as the husband; was intended to mean that she /ost
her personal law and became governed by the Ordinance. This
explains why Section 2 of the M.R.I. Ordinance declares that
“save as aforesaid this Ordinance shall not apply to Kandyans.....”

The interpretation that the case of the mixed marriage between
a woman governed by the personal law and a man governed by
the General law was to form an exception to the rule that the
Customary laws were not to be touched by the Ordinance,
is clearly indicated in the remarks of the Queen’s Advocate in
a report on the M.R.I. Ordinance that was submitted to the
Colonial Office. Section 2 of the M.R.I. Ordinance, he said,
contained the ‘“‘important provision that a woman by marriage
shall be taken so far as relates to the provisions of the ordinance
to have adopted the race or nationality of her husband (and)
also excludes from the operation of the Ordinance Kandyans,
Mohommedans and Tamils of the Northern Province. The
necessity for the exclusion as being prejudicial to the symmetry
and uniformity of the law is to be regretted. But the Mohammedan
law (cannot) ...... be materially altered, the Kandyan law ......
it was not thought advisable to touch so far as concerned the
native population of these provinces...... the Tamilsof the Northern
Province made a special request that the Tesawalamai might not
be interfered with, and to this request the government and the
Legislative Council acceded.?®* The expression ‘“different race™
in the M.R.I. Ordinance was therefore clearly intended to denote
members of the different communities who were governed by the
various personal laws. Though ethnically of the same stock, it is
not unlikely that when the M.R.I. Ordinance was enacted, Kandyan
Sinhalese and Tamils of the North were considered as belonging
to distinct groups in the Sinhala and Tamil population, and
therefore deemed to be, in common parlance, persons of a different
race from Low Country Sinhalese and other Tamils.155

If section 2 of the M.R.I. Ordinance and the corresponding
provision in the Married Women’s Property Ordinance is to be
interpreted in a manner that is consistant with the phrase “save
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as.aforesaid......... L. » the words “different race’” cannot be
construed literally, but only in the context in which they were
used when the M.R.I. Ordinance was enacted. If this
interpretation is not adopted there is a conflict of personal laws
in the event of a marriage by Sinhalese or Tamil women with men
of their own race who are subject to the General law, when the
women are governed by distinct personal laws, prior to marriage.
Such a situation appears to be the very reverse of what the statutes
intended, for there is no logical basis for conceding that Kandyan
women or women subject to Tesawalamail were permitted to retain
their personal laws when they married men of their own race who
were governed by the General law. In any case an inter-
pretation that excludes marriages by Tamil men governed by the
General law with Tamil women subject to Tesawalamai from
the statutory provisions stating the General law on matrimonial
rights and inheritance, is no longer that significant in view of the
subsequent provisions in the Jaffna Matrimonial Rights and
Inheritance Ordinance (henceforth referred to as the Jaffna M.R.L
Ordinance). This statute does not indicate whether a woman whom
it declares as ceasing to be governed by Tesawalamai when she
marries @ man who is not subject to it, becomes governed by the
law of the husband. Nevertheless such a woman can be subject
to General law. It is an accepted principle in Sri Lanka that when
a citizen is not governed by a personal law, the General law applies
to determine legal rights and liabilities.155* Thus when the
woman ceases to be subject to Tesawalamai through the duration
of her marriage, both spouses will be governed by the General
law regarding matrimonial rights and inheritance.

Despite the clarification introduced in the Jaffna M.R.L
Ordinance, there is still a difference in the legal position, if marriages
between Tamils can be brought under the conflicts rule set out
in the General law statutes. Under these statutes the woman
who was originally subject to Tesawalamai does not revert to her
personal law after the marriage is dissolved.®¢ She continues to
be governed by the General law (i. e., she retains the husband’s
law regarding the devolution of all property) even after dissolution
of the marriage until she re-marries. If the conflicts rules in the
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General law statutes are excluded and only the provisicns in the
Jaffna M.R.I Ordinance apply, the woman reverts to her personal
law after the marriage is dissolved, for she ceases to be governed
by Tesawalamai only during the subsistence of her marriage to a
man governed by the General law.

Since the Kandyan Marriage and Divorce Act now indicates
that a Kandyan cannot marry a non-Kandyan under that law,
it appears self evident that the matrimonial regime of the spouses
in a marriage between Kandyan and ncn-Kandyan should be
governed by the General law. Thus, despite the judicial
authorities to the contrary, 57 there 1S even greater reason for
adopting the interpretaticn that a Kandyan woman who marries
a Low-Country Sinhalese becomes governed by the General
law on matrimonial rights and inheritance. If the statutory
provisions in the General law apply, she will continue to be go-
verned by this law (i. e., she retains her husband’s law regarding the
devolution of all property) even after dissolution of the marriage
until she re-marries. She does not reacquire her perscnal law.
There is no corresponding statutory principle regarding the case
of a Kandyan man who marries a non-Kandyan woman, unless
the first part of the M.R.I. Ordinance and the Married Womens
Property Ordinance is interpreted as setting out a general principle.
The difficulty with adopting such a construction is that the statutory
rule that the wife follows the husband’s law is said to apply “for
the purposes of the Ordinance”, and the enactments themselves
deal with the General law regarding matrimonial rights and
inheritance.?58

In the absence of a statutory principle it is difficult to ascertain
the rules that apply to prevent a conflict of personal laws. If a
Kandyan marries a woman subject to Tesawalamai, does the
Jaffna M.R.I. Ordinance create an inference that loss of her
personal law coincides with the acquisition of the personal law
of her husband ?'5® Even if that construction of the statutory
provision is not possible, can the external conflicts concept of
unity of domicile be used by the courts to prevent a conflict of
personal law and ensure that the woman becomes governed by the
Kandyan law? An answer to these questions can elucidate the
position with regard to the application of Kandyan law when a
non-Kandyan woman marries a man governed by this system.
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Since the Jaffna M.R.I. Ordinance leaves the matter vague, it
is not possible to state that the woman who was subject to
Tesawalamai automatically becomes governed by the Kandyan law.
Nevertheless the external conflicts concept of unity of domicile is
certainly relevent if it can be used to ensure that one law governs
the matrimonial regime of the spouses. Though this concept has
been attacked as “the last barbarous relic of a wife’s servitude’’160
it has been changed by recent reforms even in a country like
England only in so far as the wife is free to acquire an independent
domicile after marriage. It is still recognised that the marriage
should be governed by one law, and the reforms have only
sought to alleviate the injustices that could arise from a
wife being compelled to take the husband’s domicile even after
separation.'6!  The concept of “unity of domicile”, based upon
the idea that the parties intended the marriage to be governed by
the husband’s personal law can be used to support the argument
that the Kandyan law applies to the marriage with a non-Kandyan

womarn.

There is however an important obstacle to the courts adopting
this view—a point that is relevant even if both the M.R.]I. Ordinance
and the Jaffna M.R.I. Ordinance are interpreted as setting out
a general principle that the wife follows the personal law of the
husband. When the Kandyan Marriage and Divorce Act (1952)
was promulgated, Kandyans ceased to be able to contract marriages
with non-Kandyans under Kandyan law. While the previous
marriage statutes permitted Kandyans to marry non-Kandyans
under Kandyan law or the General law, the Kandyan law
of inheritance was specifically preserved even when the marriage
was solemnized under the General law. The present Act however
has repealed those provisions, and preserves the Kandyan
law of inheritance only in the case of marriages between Kandyans
solemnized under the General law.1%* This legislative change
makes it very clear that the law regarding matrimonial rights and
inheritance in all marriages between Kandyan and non-Kandyan
must be determined according to the General law. It is therefore
difficult to interpret the existing statutory provisions on the subject
of inter-personal conflict of laws, or the external conflicts concept
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to support a principle that the Kandyan law applies to the Spouses
On the basis that the spouses cease to be governed by the Kandyan
law, for the duration of the marriage, there is no difficulty
in applying the provisions in the General law statutes, even
though they do not normally apply to Kandyans.163

If this interpretation is not adopted there is an insoluble conflict
between the provisions of the General law statutes on matrimonial
rights and inheritance and the most recent Kandyan Marriage and
Divorce Act. In other words the parties in a mixed marriage are
prohibited from contracting a Kandyan law marriage and are
required to solemnize their marriage under the General law, and
yet they retain the Kandyan law on matrimonial rights and
inheritance ! It is true that Tamils governed by the Tesawalamai,
and Kandyan spouses who solemnize their marriages under the
General law, are governed by their personal law with regard to the
aspect of matrimonial rights and inheritance. But this 1S because
there are no separate principles regarding solemnization of the
marriage in the former case, and the Kandyan law has been
specifically preserved by legislation in the latter case.’®® When
there is a Customary law regarding Kandyan marriages and also
principles on succession and inheritance, it is difficult to argue
that people who are prevented by statute from marrying under that
law and whose right to be governed by the law of succession has
not been expressly conceded, may nevertheless claim to be governed
by the Kandyan law on matrimonial rights and inheritance.

It is submitted that the General law should govern matrimonial
rights and inheritance for the duration of these marriages. On
dissolution, the parties may be considered as reverting to the law
that applied prior to marriage. The Kandyan man as well as a
non-Kandyan woman will therefore be able to reassert a right to
be governed by their personal laws. If plurality of laws is to be
avoided legislative intervention is justified to prevent persons
reverting from the General law back to their personal laws. In
the present context, legislation ensures that a woman who marries
a man governed by the General law retains it till she remarries.
That same provision should be extended by legislation to cover
all persons who become subject to General law during mar-
riage. 1945
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The external conflicts concept that a married woman retains the
husband’s diomcile after dissolution of the marriage appears to
have influenced the rule set out in the M.R.I. Ordinance. While
the principle that the woman retains her husband’s law till she
remarries may have some justification when it ensures that the
woman continues to be governed by the General law, it ensures
plurality when applied in the context where the man is governed by
the Customary law. The woman will continue to be governed by

the Customary law even after dissolution of the marriage. Such
a result is unreasonable and is prevented by the Jaffna M.R.L
Ordinance in the case of women marrying men governed by
Tesawalamai. We have observed that the General law statutes

should not be interpreted as stating a general principle. If they
are so construed, apart from the other anomalies, a non-Kandyan
woman will continue to be governed by Kandyan law, even after
the dissolution of the marriage until she remarries.

Inter-marriage between Muslims and non-Muslims do not
create the same problems of a conflict of laws, even though the
M.R.I. Ordinance specifically provided that the law of the husband
should prevail, when a marriage is contracted between a Muslim
woman, and a man governed by the statute. Muslim law in Sri
Lanka is a religious law, and its application depends on adherence
to the Islamic faith. It has its own principles with regard
to marriages with persons who do not profess the Islamic religion.
According to these, a Muslim woman is prohibited from con-
tracting a marriage with a non-Muslim.1%> She will thus not
have any status as a married woman under that Jaw, unless the
man converts to Islam. If he converts, he will cease to be subject
to his personal law, and will become governed by Muslim law.
There is of course nothing to prevent a Muslim contracting
a registered or unregistered custcmary marriage with a non-Muslim
under the General law.'$3* If a Muslim woman’s marriage
to a non-Muslim i3 not recognised in the Muslim law, it is clear
that this law cannot apply, and her status as a married woman
must be determined according to the General law or any other
system which applies to her on marriage. Her conduct in marrying
a non-Muslim may even be interpreted as an act of apostacy
or a renunciation of her faith.
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It follows that even apart from the provisions in the General
law statutes on matrimonial rights and inheritance, the Muslim
woman who marries a non-Muslim will be governed by the General
law during the subsistence of the marriage. However it is difficult
to apply the statutory principle that she continues to be governed
by the General law even after the dissolution of the marriage.
It is true that in Islamic law marriage to a non-Muslim man was
so taboo that it probably entailed the death penalty. But writers
on the application of Islamic law, in non-Muslim states, agree that
renunciation of the Muslim religious and personal law is not viewed
as severely as in a Muslim state.’¢>® The obstacle to the appli-
cation of Muslim law being the marriage, once it is dissolved,
cannot a woman claim that as an adherent of the Islamic faith,
unembarrassed by status of a non-Muslim wife, she becomes subject
to Muslim law? The provision in the Jaffna M.R.IL enables the
exercise of such a right, for a woman becomes subject to
Tesawalamai only for the duration of the marriage. The legal
position in a marriage to a Kandyan will be the same as that of
any other woman, and there is nothing to prevent a woman
claiming to be governed by Muslim law on the dissolution of her
marriage to a Kandyan.

A non-Muslim woman who converts to Islam, and marries
a Muslim, will cease to be governed by her personal law. There
will then be no occasion for a conflict of personal laws. The
marriage of a Muslim and a non-Muslim woman who does not
convert to Islam is also the kind of union which does not prcduce
a conflict of personal laws that is within the jurisdiction of the
ordinary courts. Islamic law itself refuses to recognize such
marriages as valid, unless the woman is a Kitabiyya or one who
adheres to a faith that is revealed in holy scriptures. Even writers
who dispute the view that there is an absolute prohibition on such
a marriage to a woman who is not a Kitabiyya, only concede that
it is an irregular union as opposed to & void marriage.166 Since
a Muslim may contract a valid marriage with a non-Muslim under
the General law, there is every reason to consider such a marriage
as being subject only to the law under which it was solemnized.
Even if the General law statutes on matrimonial rights and
inheritance are deemed to set out a basic principle, or the courts
adopt the concept of unity of personal law, the spouses who have
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married under General law cannot be considered validly married
under Muslim law. In this context the marriage and its conse-
quences in respect of matrimenial rights and inheritance should
be subject to the General law, according to which the marriage
was solemnized. Since the Muslim party to such a marriage
cannot be subject to the Muslim law on marriage and he may
even be deemed to have committed an act of apostacy when he
contracted a marriage that is not recognised in Muslim law,167 there
is no difficulty in applying the provisions in the General law
statutes which normally exclude Muslims.

A marriage between a Muslim man and a non-Muslim Kita-
biyya is considered valid in Muslim law.168 It may not be
possible to register such a marriage under the Muslim Marriage
and Divorce Act which applies to Muslims. However the Act
ensures that this will not affect the validity of a marriage under
Muslim law.18% Since the Muslim iaw permits the Kitabiyya
to retain her religion and personal lawl7°, she cannot become
subject to Muslim law, even if the General law statutes were
interpreted as setting out a basic principle on the wife following
the husband’s personal law. The conflict of laws that arises must
be determined according to the principles of Islamic law.171

Since 2 Muslim may contract a marriage with a non-Muslim
under the General law, it appears to be recognized that a Muslim
male may opt to solemnize his marriage with a Kitabiyya under
the General law.172 The provision in the General law statutes,
even if they are deemed to set out a general principle, cannot apply
to make the woman subject to Muslim law, when that law permits
her to retain her personal law. The concept of unity of personal
laws should not be used by the courts to produce that result. On
the other hand, since the parties had the option of contracting the
marriage under Muslim law, and chose to use the General
law, there is good reason for concluding that they intended the
General law to apply to all aspects of the marriage.1’3 QOn
dissolution, both parties will revert to their own laws. The real
problem of conflict of laws arises in respect of Muslim marriages
when there is a conversion to Islam or a Muslim commits an act
of apostacy.
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(b) Conversion to Islam and the conflict of personal laws

If a convert becomes governed by Muslim law from the date
of the conversion, what impact does this have on a marriage con-
tracted prior to the conversion? Islamic law postulates certain
principles which are clearly relevant in a Muslim state, where there
could be no problems of a conflict between different systems of
law having equal force and validity. Thus, the conversion need
have no effect on 2 marriage contracted with a Kitabiyya, for
Islamic law recognized the validity of such a union. On the other
hand, if the first wife was a woman from a non-scriptural faith,
Islam was offered to her, and if she refused, a decree dissolving
the marriage could be obtained.17¢ Unilateral conversion to Islam
could not create problems, for there was no question but that the
right of the spouses under the previous system were subordinate
to Islamic law. However, unilateral conversion, if permitted
in a non-Muslim state creates a clear conflict between the law
governing the first wife and the converted husband.

In India, which is a non-Muslim state, writers on Islamic law
resolve the problem of conflict in personal laws by adopting a
strict attitude to unilateral conversion. Itseems to be well recog-
nized that in a non-Muslim state a man cannot obtain a dissolution
of a marriage contracted prior to his conversion. The
judicial authorities on this point are also cited in support of the
opinion that a unilateral conversion is inadequate to satisfy the
requirement of a genuine conversion to Islam, when it is followed
by a polygamous marriage under Muslim law. According to this
view, a conversion that enables a married man to contract
a polygamous marriage can only take place if bothspouses to the
first marriage embrace Islam. 17® The Indian Law Commission
has also pointed out that when a problem of internal conflict of
personal laws arises on conversion, the external conflicts concept
that the law governing capacity should be determined by the law
of each party before marriage has no relevance. Applying
the concept of “justice, equity and good conscience,” they state
that the convert’s personal law should not be decisive. They
express the view that a unilateral conversion to Islam does not
give the convert in India a right to contract polygamous marriages.
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It is 1n accordance with “‘justice, equity and gocd conscience”
that his legal rights under Islam are qualified by the first wife’s
right under the monogamous marrizge to “exclude all others from
the consortium so long as the marriage subsists,’ 1754

In the Sri Lanka appeal of Attorrey-General v. Reid, the Privy
Council decided that a unilateral conversion enabled the husband
to contract a valid polygamous marriage. The court perhaps
found it difficult to decide the case on the colourability of the
conversion, because the appeal was argued on the basis that this
was genuine.’”® Nevertheless, according to the facts of the case,
the first wife was a Roman Catholic whose religion did not permit
divorce, and the second marriage was contracted a month after
the conversion to Islam. It is submitted that the court could
have held that in a non-Muslim state like Sri Lanka, the test for
conversion. was an objective one, and that the husband’s conduct
did not conform to the standard required for a genuine conversion.
They could have decided that when conversion is followed
immediately by a polygamous marriage, the inference of coloura-
bility that is raised from the conduct cannot be displaced
by subjective evidence with regard to the sincerity of belief. Being
a foreign-based court, their lordships were probably reluctant to
rest their decision on the genuineness of the conversion. A Sri
Lanka court today should not feel inhibited in the same way,
and can apply an objective test when the conversion is followed
by a second marriage that is prohibited under the law applicable
prior to the conversion, and permissible under the Muslim law
in Sri Lanka on polygamous marriage.

In emphasising the right of a person to change his personal
law by a unilateral act, the Privy Council seems to have been
influenced by the theory that the inhabitants of Sri Lanka have
an inherent right to change their religion and personal law.177
This view, we have observed, is not correct with regard to the
other personal laws that apply in Sri Lanka. Besides, the concept
of the monogamous marriage, in the non-Muslim law on family
relations in this country, indicates that there is no absolute right
to convert to Islam and change one’s personal law.
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Bigamy was included as an offence under the Penal Code in
Sri Lanka, because a second marriage in the lifetime of 2 spouse
was deemed void, except in the case of persons governed by Muslim
law.178 In Reid’s case, the Attorney-General argued that a
marriage under the General Marriages Ordinance created a stalus
of monogamy which could not be changed legally, unless the
marriage was dissolved or annulled. The Privy Council rejected
this argument stating that “whatever may be the situaticn in a
purely Christian country ...... in a country like Ceylon ...... a
monogamous marriage (does not) prohibit for all time during
the subsistance of that marriage, a change of faith and personal
law.”’17® The Privy Council, we have observed, was unaware
of the fact that there are strict limitations on the applicaticn of the
other personal laws. In rejecting the Attorney-General’s
argument, the court refused to appreciate that even the right of
conversion to Islam and of becoming subject to Muslim law could
be qualified in a non-Muslim state, where the monogamous
marriage was the norm in the law on family relations.

When the offence of bigamy was introduced in 1895 by an
amendment to the Penal Code amidst strong protests from the
Muslims, the Attorney-General, Mr. C. P. Layard, explained
that the provision only applied to persons to whom polygamy
was prohibited. In the debate on the amendment, he said that
the “object was that a man who was married and who by his legal
status could not take a second wife, should not, for the sake of
marrying again, adopt the Mohammedan religion ...... thus
leading her to the belief that she was his legal wife, when owing
- to his status she was not. It was only in that class of cases that
this (i. e. the offence) would apply.”'8®¢ When this amendment
to the Penal Code declared that the offence of bigamy was commit-
ted whenever a person “having a husband or wife living, marries
in any case in which such marriage is void by reason of its taking
place during the life of such husband or wife,”181 it was clearly
meant to exclude a valid polygamous marriage contracted by
Muslims. But the amendment was also based cn the assumption
that the second marriage of a man, during the subsistence of a
valid monogamous marriage, even after conversion to Islam,
was void. It is this view of the General law concept of marriage
that is reflected in the exhortation that a Registrar of Marriages
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18 required to make to parties who marry under the Marriage
Registration (General Marriages) Ordinance No. 19 of 1907.
He is required to tell them that the marriage can only be dissolved
by a valid judgment of divorce, or death, and that a marriage
prior to dissolution amounts to bigamy.182

This provision on the Registrar’s directive is therefore not based
on a misconception of the law, as the Privy Council suggested.183
It is an articulation of the concept that the status of marriage
acquired under the General Marriages Ordinance prevents a
spouse from contracting a valid second marriage. In as much
as a subsequent marriage under the Ordinance is declared void
when a prior marriage has not been legally dissolved,183* the
Statute contemplates the creation of a monogamous marital status.

When the General Marriages Ordinance is not interpreted in
this way, the rights and obligations created by that statute have
to be reconciled with the right of a person to beccme subject to
Muslim law, by a unilateral conversion to Islam. Such a recon-
ciliation is impossible because the Islamic law has its own
principles with regard to the impact of conversion on the first
marriage, the rules being enunciated in a context where this law
was the supreme law of the state. In Attorney-General v. Reid,
the Privy Council did not focus on the conflict between the Islamic
law and the General law in this context. The court was content
to assert the validity of the convert’s polygamous marriage as well
as the equivalent right of the first wife to her status under the
General law. Yet the external conflict of law concept that the
capacity to contract a valid marriage depends on the law of each
party,!83® at the time of marriage, cannot provide a meaningful
solution to a problem of internal conflict of laws, for it entails a
host of contradictions.

If the conversion to Islam enables a man to contract a valid
second marriage under Muslim law in Sri Lanka, itis clear that
the first wife’s status is that of a Muslim wife. This was obviously
accepted as the correct legal position by the Registrar of Muslim
Marriages, in Reid’s own case. The first wife being a Roman
Catholic and Kitabiyya, the prior marriage was valid according
to the ordinary principles of Islamic law. The convert was there-
fore required to conform to the procedure set out in the Muslim
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Marriage and Divorce Act, when a Muslim wishes to contract
a second marriage. That procedure included giving notice to
the Quazi in whose area the first wife resided.’®* This notice
would have been unnecessary, unless she was considered the first
wife of the convert under the Muslim law. The Privy Council
failed to note this, and observed in an obiter dictum that the first
wife retained her marital status under the General law.2%
Consequently, the legal position that emerges from the Privy Coun-
cil decision in Attorney-General v. Reid is full of contradictions.
The first wife is one of the convert’s wives under the Muslim law
on polygamous marriages in Sri Lanka, to whom, the husband
has always owed, in this country, duties of equal maintenance and
support.’8¢ She is at the same time a non-Muslim wife whose
status under the General law entitles her to sue the convert for
divorce, on the ground of adultery or desertion. Even if recognition
of the remedies of the first wife under the law governing the first
marriage would be one way of resolving a conflict of laws between
foreign systems,!87 it cannot be an appropriate solution where
the different legal systems apply within the same country, on a

non-regional basis.

The recognition of the wife’sstatus under the General Marriages
Ordinance is clearly inconsistent with the principles of Muslim
law in Sri Lanka, and there cannot be such an unresolved conflict
between systems applicable in the same country. The General
Marriages Ordinance considers sexual intercourse outside marriage
as adultery, and categorises a second marriage as bigamy. The
Privy Council declared that the second marriage by the converted
husband was not bigamous, but was willing to treat it as adultery.
It declared that a man had a right to convert to Islam and
acquire a second wife, and yet considered his conduct adulterous,
and a violation of his marital obligations to the first wife.

An approach that leads to such a conflict of laws could have
been avoided if the Privy Council paid sufficient attention to the
restrictions on the right of unilateral conversicn, in a country
where Muslim law operates as one of several equally important
systems. By recognizing an unrestricted right of conversicn
entailing a change of personal law, Attorney-General v. Reid has
created a situation in which the first wife’s status as a married woman
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under the General law is seriously undermined. A General law
marriage is indissoluble except on limited grounds. The wife
therefore has a legal right to refuse to divorce her husband, for
she can condone his matrimonial fault. To concede that the
first wife can sue for divorce, when the husband contracts a poly-
gamous marriage, is hardly an assertion that her marital status
18 protected. On the contrary the conversion ccmpels her to
grant him the release that she was unwilling to give him. It is
because she relied on her legal rights, that the man contracted a
polygamous marriage under Muslim law. The effect of his change
of personal law is to erode her status as a married woman. Since
a convert’s property devolves according to Islamic law,1874 her
rights of succession will also be effected. As for the ccnvert he
must be deemed to be committing adultery with a woman recog-
nized by another legal system in the same country as his lawful
wife. Besides, he acquires a privilege that is available to no other
Muslim. If the first wife does not become a Muslim wife,
it follows that he may contract four marriages under Muslim
Law, making up a total of five !

The “public policy doctrine” is used in the external conflict
of laws, in determining the choice of law regarding the validity
of a marriage. Thus, a court may hold a particular marriage
invalid, even where it would be valid by the normal choice of law
rules, on grounds of public policy.187® This concept could have
been used in Attorney-General v. Reid to arrive at a decisicn which
did not violate the monogamous character of the first marriage.
The opinion of the Privy Council in Atterney-General v. Reid,
seems to have been greatly influenced by what their Lordships
considered an inherent right to change religion and perscnal law.
It is submitted that this right is qualified in a country like Sri Lanka,
which recognizes the obligation of monogamy as an important
aspect of the law as family relations.’87° An unrestricted right
of unilateral conversion cannot be conceded in a ncn-Muslim
state with several personal laws which are equally important as
the Muslim law. Unless the Sri Lanka courts challenge
the authority of this decision or legislation expressly declares the
restriction on a convert’s polygamous marriage,18® the ruling in
Attorney-General v Reid will continue to provide solace for persons
seeking to avoid the rigours of the General law on divorce.1884
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(¢) Apostacy from Islam and the conflict of personal laws

In Islamic law, apostacy entailed severe punishments, but
they are irrelevant in non-Muslim states.’8® Thus, a Muslim
can renounce Islam, though such an act of apostacy is deemed to
dissolve a marriage contracted according to Islamic law. In
Hanafi law, the same consequences follow as cn the pronouncement
of Talak. According to other schools the person apostatising
1s considered to have died.!® In non-Muslim countries,
it seems to be accepted that even in the absence of legislative
controls,18%® the right to have the marriage dissolved is available
only to the Muslim spouse.!%® Thus, if there is no dissolution
of the first marriage, even 2 person who has apostatised and ceases
to be governed by Muslim law, lacks capacity to contract a second
marriage.191

(d) The law governing a child in a conflict of personal laws

The external conflicts concept of dependent dcmicile has not
been recognised by the Sri Lanka courts as relevant in determining
the personal law applicable to a child.12 An empirical approach
has been adopted by the courts, depending on the type of personal
law involved.

We have observed that the principles of internal conflicts
applicable with regard to mixed marriages generally ensures that
there is unity of personal law between husband and wife. Children
will therefore be invariably governed by the law applicable to the
parents, for the duration of their marriage. The Kandyan Suc-
cession Ordinance which purported to follow customs, and defined
the personal law applicable to the child of a marriage between
Kandyan and non-Kandyan on the basis of “dependence’” on the
father’s or mother’s personal law,19% is no longer relevant. We
have observed that the parents are now prohibited from contrac-
ting 2 Kandyan marriage, and that after the Kandyan Marriage
and Divorce Act was introduced, this provision in the Succession
Ordinance ceased to apply,’® in the mecdern law. The children
will thus be subject to the General law, which governs their parents
with regard to marriage, matrimonial rights and inheritance.

While a Kandyan may claim to be governed by the personal law
applicable to him at birth, the legal position is different with regard
to a child of marriages governed by Tesawalamai or Muslim law.
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The mere fact of birth or descent is inadequate to make a person
subject to Tesawalamai. During minority the child’s “inhabi-
tancy” in the Province of Jaffna for the purpose of the application
of this law may be established on the basis of dependence upon
his parents. However, when he becomes an adult, while birth
and descent are relevant, proof will be required that he has
remained an inhabitant of the Northern Province.195

A person born to Muslim parents may not be able to change
the sect to which he belongs during minority, and probably cannot
apostatise from Islam.196 However, as an adult, the application
of Muslim law will depend on his adherence to the faith. The
child of a marriage between a Muslim male and a Kitabiyya under
Muslim law, will be considered a Muslim in that law, as the
Sharia indicates that a person is a Muslim if one parent adheres
to the faith.'?” When a Muslim contracts a marriage under General
law however,98 the child may be deemed a non-Muslim, on the
basis that the parents did not intend the Muslim law to apply
to the marriage or the issue.

In Ran Banda. v Kawamma!%® the Supreme Court refused to
decide what personal law applied to the illegitimate child of a
union between a Kandyan woman and a non-Kandyan. Since
the legal relationship of the father to the child is not recognized
in the General law of Sri Lanka, the law applicable to the illegiti-
mate child of a man subject to the General law can only be the
personal law of the mother. The child must be deemed to be the
child of one parent for the purpose of ascertaining his legal status.
The problem is more complex in the case of the child of a Kandyan
father, as the personal law recognizes a limited relationship between
him and the child.2°0 In the absence of a lawful family unit,
the courts can adopt an empirical approach and decide that the
illegitimate is governed at birth by the law of the parent
who assumes responsibility for him.

In the Muslim law an illegitimate is generally deemed to be
a filius nullius, so that he has no legal relationship to either parent.
Hanafi law however recognises a minimal relationship. According
to Islamic law, the parents being Muslims, the child wil be deemed
a Muslim, subject to the personal law of the parents, unless he
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commits an act of apostacy.2? However, in Sri Lanka, it maybe
argued that the General law applies, where there is no legal relation-
ship to both the Muslim parents, unless there is evidence that
the illegitimate has been brought up as an adherent of the faith.

(e) The choice of law in the event of a conflict between the
personal laws and the General law.

We have observed that the personal laws apply only with regard
to some areas of the law on family relations. It is an inherent
aspect of the indigenous systems that there are no formal rules
governing all aspects of the legal relations they apply to. In this
context we have observed that the Roman Dutch law based
General law has always been used to fill the gaps in these laws.
Inevitably the courts are required to apply principles and concepts
derived from different systems to a transaction between individuals
governed by the personal laws. They generally adopt an empirical
approach to these questions.

Some judges have introduced the General law principles on
a literal interpretation of the concept of a gap in the personal laws
The principles of the Roman Dutch law have therefore found
their way into the personal laws, when these systems do not contain
specific principles, despite the fact that they conflict with the
fundamental concepts of the personal laws.202 Other judges have
been more sensitive to the need to view the transaction as a whole.
and to avoid introducing principles from the Roman Dutch law that,
cannot be reconciled with the principles of the personal laws.203
In any event, the process of introducing the Roman Dutch law
has helped to increase the areas of uniformity in the law on family
relations. It will be observed that this development is of less
significance in the case of Muslims, due to the current trend to-
wards introducing the general principles of Islamic law.

The British period of colonial rule had a profound impact on
the law on family relations, creating and entrenching, as we have
observed, a plurality of systems. Even theough diversity existed
in the laws of the multi-racial people who settled in this country,
it was the colonial powers’ concern with recording and compiling
indigenous law and giving it legislative recognition that entrenched
the concept of plurality in family law.?°¢ The multiplicity of laws
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continues as an important feature of the law on family relations
even today. However the very development that resulted in
the alien Roman Dutch law being considered the law governing-
the family relations of Sinhala inhabitants in the Maritime Pro-
vinces of Sri Lanka, paved the way for a General law pertaining
to this subject, which could be applied to all sections of the po-
pulation. The law on parent and child demonstrates the
manner in which the multiplicity of personal laws interact with
the General law, when administered (except in the case of Muslims)
in a common system of courts, to produce some principles of
general application within the country. The judicial extension
of the Roman Dutch law and legislative activism in the promulg-
ation of uniformly applicable statutes, combined to produce
a substratum of uniform law. This is often a curious blend of
Roman Dutch law values and local policies articulated in piecemeal
legislation pertaining to family relations. In no sense is there
a uniform or coherent law on parent and child in Sri Lanka.
However in the course of time, many of the areas of difference
in the plural systems have been ironed out, creating an atmosphere
in which radical changesmay not be required to evolve a uniform
law on the subject.
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The title to the Ordinance states that it was enacted “‘to introduce into
(this) colony the law of England in certain cases and to restrict the
operation of the Kandyan law’.
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86.

86A.

g i P

87A.

83.

- 88a.

- 89.

90.

90A.

91,

2.

Welayden ». Arunasalam (1881) 4 S.C.C. 37 (Tamils) Silva v. Caro-
linahamy (1856) 1 Lor. 189, Silva v. Christina Appuhamy (1864) Rama
131 (Low Country Sinhalese), though the court refrained from deciding
this point in Re Juanis Gomez (1862) Beven and Siebel 33. The tendency
to consider Kandyan law applicable to non-Kandyans is also reflected
in a case reported in (1863) 2 Thom. 527 (H. B. Thomson Institutes
of the Laws of Ceylon (1866) Vol. 1I) regarding Moors living in the
Kandyan Provinces.

Speech of the Queen’s Advocate Richard Cayley, on Ordinance No. 15
of 1876 (M.R.L), debates of the Ceylon Legislative Council, Sessions
1876-1877, p. 44-46, the Governor’s address, in proceedings of 13th
Sept. 1876, p. 2-3; report of the Queen’s Advocate on this Ordinance
2 Feb., 1877, C.O. 54/506. p. 708 at 711.

Narayanee v. Muttuswamy (1894) 3 SCR 125; Wijesinghe 2. Wijesinghe
(1891) 9 SCC 199; Kapuruhamy ». Appuhamy, Mudianse v. Appuhamy
(1913) 16 NLR 117.

Nadaraja op. cit. 184.

N. Chandrahasan (1972) Col. L. Rev. p. 56, interprets the cases in this
way, on the assumption that the Kandyan law applied as a territorial
law after 1815.

See the authorities in note 86A supra, and M.R.I. Ord. s. 2.

See Wijesinghe v. Wijesinghe, Kapuruhamy ». Appuhamy, and the later
decision of a Full Bench of the Supreme Court in Sophia Hamine
. Appuhamy (1922) 23 NLR 353 (F.B.).

(1851) Austin 147.

Wijesinghe ». Wijesinghe, Kapuruhamy . Appuhamy, Mudianse .
Appuhamy. See also text, at notes 52 and 33, supra.

. Cases in note 90A supra.
. Mudianse v. Appuhamy, Punchihamy v. Punchihamy (1915) 18 NLR 294.

Kandyan Marriage Ord. No. 3 of 1870, s. 4, substantially similar to the
Kandyan Marriage Ord. No. 13 of 1859 s. 1; Ord. No. 5 of 1852 s. 9.
Now Sez Ord. No. 3 of 1870 s. 37 (Leg. Enact. 1938 ed).

Narayanee v. Muttuswamy, approved later by de Sampayo J. in Sophia
Hamine ». Appuhamy, at p. 359-361; See also Punchihamy v. Punchi-
hamy.

. Tisselhamy v. Nonnohamy (1897) 2 NLR 352.

. Sophia Hamine . Appuhamy; C.O. 57/12, (report of the Sub-Committee
on a proposed uniform marriage law), C.O. 54/343 p. 117, (memo of

Queen’s Advocate on the Kandyan Marriage Ord. 13 of 1859.)
M.R.I. Ord. s. 2.



b

95.

97.

97A.

99a.

100.

101.

102.

Sessional paper I of 1917; See also Punchihamy v. Punchihamy and the
discussion on this point in Natchiappa Chetty ». Pesonahamy (1937)
39 NLR 377 at 381. In Menikhamy ». Appuhamy (1913) 5 Bala Notes
38, the court held that a Kandyan woman had not married a Tamil man
in the diga form of marriage.

See Ch. II Legitimacy, infra.
Para 9 of their report, Sessional paper 1 of 1917.

. See. Kandyan Marriage Ord. 3 of 1870 s. 36, presumption as to diga

marriage. See also note 193 infra.

Kandyan Succession Ordinance No. 23 of 1917. s. 2 s. 4 (2); See also
the discussion of the Ordinancre in Natchiappa Chetty v. Pesonaha.my
at p. 381 etc. per Fernando A. J.

There appears to be a conflict with the M.R.I. Ord. in the case of a
Kandyan woman who marries a non-Kandyan man in binna, under
Kandyan law, for according to s. 2 of this statute, the woman may be
subject to the General law regarding matrimonial rights and inheri tance,
See the section on interpersonal conflict of laws, infra.

Kodeeswaran ». Attorney-General (1969) 72 NLR 337 P.C. at 342;

Jennings and Tambiah op. cit. p. 183; R. W. Lee, An Introductien ter
Roman Dutch Law (1953) 20. :

. In regard to Tesawalamai and matrimonial rights, Kandyan law and

breach of promise of marriage, See authorities in note 18B supra, and
Boange v. Udalagama (1955) 57 NLR 385.

The Jaffna Matrimonial Rights and Inheritance (J.M.R.I.) Ordinance
No. 1 of 1911 as amended by Ordinance No. 58 of 1947; See also
Marriage Registration (General Marriages) Ordinance, No. 19 of
1907 (G.M.O.) and King v. Perumal (1911) per Middleton, J. at 508.

See notes 18B and 99 supra, and Manuvetpillai . Sivasothilingam (1979)
2 NLR 1 per Wimalaratna, J. at 3.

Tharmalingam Chetty v. Arunasalam Chetty (1944) 45 NLR 414, p. 417
per Soertsz J. See also Nagaratnam ». Suppiah (1967) 74 NLR 54.

Tharmalingam Chetty 2. Arunasalam Chetty; Somasunderampillai
v. Charavanamuttu (1942) 44 NLR 1; Kandiah ». Saraswathy (1951) 54
NLR 137; Chetty v, Chetty (1935) 37 NLR 253. See also Spencer
v. Rajaratnam. :

See the cases cited in note 90A supra; See also Manikkam ». Peter (1899}
4 NLR 243; Natchiappa Chetty v. Pesonahamy (1937) Sophia Hamine
v. Appuhamy (1922) Punchihamy ». Punchihamy (1915) Bandaranayaka
v. Bandaranayake (1922) 24 NLR 245. (cases that assume the term
‘Kandyan’ refers to a person of the Sinhala race).

13



103.

104.
105.
106.

Kandyan Marriage and Divorce Act No. 44 of 1952 (K.M.D. Act)
ss.'16-21, s. 66.

K.M.D. Acts. 28 (1).

s. 3 (1) (a) s. 66.
s. 70.

1064. c.f. Tisselhamy v. Nonnohamy, and See Ch. II on Legitimacy, infra.

106s.
107.

108.

108A.

109.
110.

i10a.

{11,
112.

74

Kandyan Marriages (Removal of Doubts) Ordinance No. 14 of 1909, s. 2.

Kandyan Succession Ord. s. 4 (2); See also Natchiappa Chetty ov.
Pesonahamy.

Ord. No. 14 of 1909 s. 2; Kandyan Succession Ord. s. 4 (2).

See note 97 A; M.R.I. Ord. s. 2 discussed in the section on interpersonal
conflict of laws infra.

Hayley, op. cit. p. 191.

Kandyan Succession Ord. s. 2; Natchiappa 2. Pesonahamy; See also
Perera v. Aslin Nona (1958)60 NLR 73, where Basnayake, C.]. followed
the same analysis though he decided that there was no proof that the
marriage celebrated under the General law was in the ‘binna’ form,
known to Kandyan law. The entry in the marriage register is described
in the General Marriages Ordinance as ‘‘the best evidence of the
marriage.”” The phrase has been judicially interpreted to mean that
other evidence can be led with regard to the form of the marriage,
though the registration entry prevails in the event of a conflict. See
K. v. Peter Nonis (1947) 49 NLR 16 interpreting G.M.O. Ord. s. 38 (1)
(now s. 41 (1) ) c.f. Mampitiya v. Wegodapola (1922) 24 NLR 129 and
Seneviratne v. Halangoda (1921) 22 NLR 472.

Even when a mixed marriage could be celebrated either under Kandyan
law of the General law, Basnayake, C.J. thought that solemnization
under the latter, indicated that the parties were not contemplating a
marriage in the Kandyan form of diga or binna. (Perera . Aslin Nona
at p. 74 etc.) Since the Kandyan Marriage and Divorce Act (1952)
does not permit a marriage under Kandyan law unless both parties are
Kandyans, the decision in K. 2. Peter Nonis can no longer be used to
support an argument that evidence of the Kandyan form of a General
law marriage can be led, even when registration is described in the
G.M.O. Ord. (s. 41 (1)) as the “best evidence of the marriage. See
also the interpretation given to this phrase in Mampitiya v. Wegodapola
and Seneviratne v. Halangoda.

K.M.D. Acts. 3 (1) (a), s. 3. (2) s. 68.
Karunaratna v. Andarawewa (1883) Wendt 285 (F.B.)
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112A. See the section on instrpersonal conflict of laws infra, and M.R.I. Ord,

113.

114.

115.

116.

117.

117A.

118.

119.

120.

125

122.

123.
124.

s. 2; Married Women’s Property (M.W.P.) Ordinance No. 18 Of 1923 s. 3.

Tambiah, Sinhala Laws op. cit. 84-85; Nadaraja op. cit. p. 201 note
82; L. J. M. Cooray, Legal Systems of Ceylon, op. cit. p. 115-116; N.
Chandrahasan op. cit. p. 63.

See note 110 supra; Tambiah, Sinhala Laws op. cit. p. 128 and 132-133
suggests that Natchiappa Chetty u. Pesonahamy can be applied in the
modern law, but does not consider the impact of the Kandyan Marriage
and Divorce Act on the Kandyan Succession Ordinance (1917).

Farouque, in article cited in note 7 supra, at p. 6 and note 35; Gooneratne
Marriage and Divorce Commission Report, op. cit. Appendix B. p. 187.
See also K. v. Miskin Umma 26 NLR 330, Farouque op. cit. 4-6, Khan
v. Marikar.

e.g. Mr. Justice M. T. Akbar, (1919) 1 C.L. Rec. p. 19. The Ordinance
was based on the recommendations of a committee chaired by him.
The report of the committee, Sessional paper XX of 1928 is discussed
in Farouque op. cit. p. 5. The same emphasis on the need to introduce
the Islamic law is reflected in the debates of the Ceylon Legislative
Council, in as far back as 1871, at p. 32-33. When an amendment to
the Penal Code introducing the offence of bigamy was discussed in the
legislative council in 1895, a section of the Muslim community protested
at the intrusion on their right to practice polygamy. They described
the law as an interference with “‘their religious practices”’. Times of
Ceylon 7th Nov. 1895. See also K. M. de Silva (1974) Vol. IV No. 1-2,
C.J. H. S. S. (N.S.) 98.

Ordinance No. 10 of 1931. s. 2. ss. 3, 4. introducing Roman Dutch,
English law.

Abdul Rahman 2. Ussan Umma, Kadija Umma ». Lebbe (1903) 7
NLR 23; Abuthahir 2. Mohamed (1942) 43 NLR 193, Wills Ord. s. 2.

Abdul Cader ». Razik (1950) 52 NLR 156 (S.C.) Se¢ also Faiz Mohomad
v. Elsie Fathooma (1942) 44 NLR 574.

Muslim Marriage and Divorce Act, No. 13 of 1951 (M.M.D. Act) s. 2.
16, 98 (1) (2) and the title to the Act.

Marikkar ». Marikkar (1915); Rabia Umma ». Saibu; Abdul Cader
v. Razik (1952) 54 NLR 201 (P.C.).

Faiz Mohamad ». Elsie Fathooma, Abdul Cader ». Razik 1950, (S.C.)
1952 (P.C.)

Khan v. Marikar; Sultan ». Pieris; Weerasekera ». Pieris; Abuthahir
v. Mohommed (1942) 43 NLR 193; M.M.D. Act s. 3.

See on Parental Power Ch. VI infra.

See Narayanen v. Saree Umma; Majeeda v. Paramanaiyagam (1933)
36 NLR 196; Shorter and Co. ». Mohomed (1937) 39 NLR 113;
Kalenderlevvai v. Avummah (1947) 48 NLR 508.
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125.
126.

Per de Sampayo J. at p. 440.
See Jiffry v. Nona Binthan (1960) 62 NLR 255; and the discussion of

~ this point, in Duty of Support and Muslims, Ch. X infra.

127.

128.

129,

.130.

131.
132.
132a.

132s.
133.

134.

135.
135a.

136.

136a.

76

Mohideen ». Sulaiman (1957) 59 NLR 227 (sale of land between
Muslims). See also the following cases on acceptance of a gift,
Haseena Umma ». Jamaldeen (1965) 68 NLR 300, Pakir Muhayadeen
v. Assia Umma (1956) 57 NLR 449, Idroos Sathak v. Sittie Leyaudeen
(1950) 51 NLR 509; c.f. the approach of the Piivy Council in Noorul
Mubheetha v. Sittie Leyaudeen (1953) 54 NLR 270.

Muttalibu »v. Hameed (1950) 52 NLR 97; Idroos Sathak v. Sittie
Leyaudeen.

On this aspect See the judgement of Bonser C.J. in Tillekeratne v. Same-
deen and de Sampayo J. in Umma 2. Pathuma refusing to apply Roman
Dutch law principles in the context of Muslim marriage.

See the judgement of the Privy Council in Noorul Muheetha . Sittie
Leyaudeen, and the judgement of Pulle J. in the Supreme Court (1950)
51 NLR 509; c.f. the contrary approach adopted in Haseena Umma
v. Jamaldeen.

Noorul Muheetha ». Sittie Leyaudeen (1953) at 274.
See Duty of Support and Muslims, Ch. X infra.

Khan v. Marikar; c.f. Katchi Mohomed ». Benedict (1961) 63 NLR 505
where the court accepted the Muslim party’s assertion that though baptised
as a Christian, he did not intend to give up his faith.

See Q.. v. Obeyesekere (1889) 9 SCC 11 at 12.

(1964) 67 NLR 25 (P.C.) following Datta . Sen 1939 I.L.R. 2 (Cal) 12
a succession case in which the Court held, that under Muslim law, a

convert acquired the right to contract a second polygamous marriage.
See also Fyzee op. cit. (1974) ed. p. 178-179.

(1963) 65 NLR 97 at 99. The test of a conversion lies in “the conformity

of the acts, to an external standard’, See F. B. Tyabji’s Muslim Law
(1968) p. 7.

(1964) at p. 27.
Tyabji op. cit. p. 8 citing Skinner ». Orde 1871 14 M.LA. 309, Re Ram
Kumari 1891 18. (Cal) 264.

In Malaysia legislation has been introduced, prescribing a special proce-
dure for conversions, presumably with the intention of preventing
colourable convertions. Se¢ Ahmed Ibrahim, Islamic Law in Malaya
(1965) p. 350.

Fyzee op. cit. (1974 ed.) p. 179. Adoption of Christianity may be deemed
an act of apostacy. See Tyabji op. cit. p. 190 note 2.



1368. Fyzee op. cit. (1974 ed.) p. 179.

136¢. See e.g. Katchi Mohomed ». Benedict.

137.
138.

139,

140.

140A.

141.

142.

143.

143A.

144.

p- 32.

Allott, New Essays in African Law op. cit. p. 5 (Introduction), Essays
op. cit. p. 154; J. D. M. Derrett (1962) Bombay Law Reporter Journal
p. 128.

See the authorities in note 138 supra; T.O. Elias, British Colonial Law
(1962) p. 200, 217.

Lee, Roman Dutch Law op. cit. p. 63 and Appendix L; Morris v. Morris
(1938) 40 NLR 246, Navaratnam ». Navaratnam (1945) 46 NLR 36!
(married women); H. R. Hahlo and E. Kahn, The Union of South
Africa (1960) p. 732, E. Spiro, Law of Parent and Child (1959) p. 91
Thevagnanasekeram v. Kuppamal (1934) 36 NLR 337 at 346, (children).
The English Common law was the same with regard to wives and children,
but the Domicile and Matrimonial Proceedings Act (1973) enables a
married woman to have an independent domicile. The position of,
legitimate minors has also been altered, as there are cxceptional instances
where they may acquire a domicile independent of the father. Olive
M. Stone, Family Law (1977) p. 64, P. M. Bromley, Family Law
(1976 ed.) 8-13.

R. H. Graveson, Conflict of Laws (1974) p. 520; J. H. C. Morris, The
Conflict of Laws (1971) p. 300.

See the text at notes 74 to 75A.; Ordinance No. 5 of 1852 s. 8, and the
text at note 83.

Report of the Queen’s Advocate on the M.R.I. Ord. and the speeches
of the Queen’s Advocate and the Governor on the Ordinance, in the
Legislative Council, note 86A supra; for cases which reflect the same
approach See Velupillai ». Sivakamipillai (Tesawalamai) Kershaw v.
Nicoll (Kandyan law).

M.R.IL. Ord. s. 5 s. 21(2), s. 2; so much of the cenflicts rule in the Wills
Ordinance (s. 6) that was inconsistent with the M.R.I. Ord. was repealed.
The rules regarding determination of matrimonial rights themselves
were repealed by the M.W.P. Ord. s. 3 regarding marriages contracted
after this Ordinance came into force.

s. 2, and the cases cited in note 87 supra.

Kershaw v. Nicoll; Khan v. Maricar per de Sampayo A.J. at p. 427;
Velupillai ». Sivakamipillai; c.f. Fernando v. Proctor per Woodrenton
J. at p. 312,

Fi
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145.

146.

147.

148.

149.

150.
151.
152,

153.
154.
155

1554,

156.
157.

78

See Williams v. Robertson, Wijesinghe v. Wijesinghe, Kapuruhamy uv.
Appuhamy, Mudianse v. Appuhamy, Khan ». Maricar per Woodrenton
A.C.J. at 426, Spenser v. Rajaratnam, Seelatchy v. Visuvanathen
Chetty, Somesunderam Pillai v. Charavanamuttu. See also Idroos Sathak
v. Sittie Leyaudeen, per Pulle J. at p. 511.

See cases cited in note 100 supra, (Tesawalamai applicable to Tamils
with a “Ceylon”’ domicile). The Muslim Marriage and Divorce Act
applies to “‘inhabitants’’ of Ceylon who are Muslims (M.M.D. Act s. 2).
It is not clear that this refers to domicile, but it could be so interpreted
on the analogy of the Tesawalamai.

IM.R.I. Ord. s. 2; M.W.P. Ord. s. 3.

JM.R.I Ord.s. 3. The section creates the inference that the time
of marriage is crucial for the determination of whether Tesawalamai
applies or not, so that a change of inhabitancy on the part of the husband
or the spouses cannot affect the application of this law. See Some-
sunderampillai ». Charavanamuttu. In Velupillai ». Sivakamipillai
(1910), decided prior to the Ordinance, the court adopted the same
view, basing itself on the Wills Ordinance s. 8 (previously s. 6). The
court thought that this provision applied in respect of Tamils subject
to Tesawalamai, since it was not inconsistent with the M.R.I. Ord.
(1876).

With regard to Sinhalese, See Manikkam v. Peter, followed in Bandara-
nayaka v. Bandaranayaka, where the court expressed an opinion on
this point, even though it did not base its decision on it. See also
Mudianse v. Appuhamy per Perera, J. obiter, 118-119, approving of
the interpretation adopted in Manikkam v. Peter. The same approach
with regard to Tamils is reflected in Fernando . Proctor, per Woodrenton
J. and Mudianse v. Appuhamy per Perera J. obiter.

(1909) 12 NLR 309 at 312.
Mudianse v. Appuhamy per Perera J. p. 118-119.

e.g. Kuma ». Banda (1920) 21 NLR 294 (F.B.), Natchiappa Chetty v.
Pesonahamy, Seelatchy ». Visuvanathen Chetty.

Report of the Queen’s Advocate on the M.R.I. Ord. C.O. 54/506 p. 711.
C.O. 54/506 op. cit. p. 723.

c.f. the Ceylon Census of 1972, categorising the Kandyan Sinhalese as
a distinct racial group. Census of Population, 1971, Preliminary release
No. 1 Dept. of Census and Statistics (1972).

Mudianse v. Appuhamy, Punchihamy v. Punchihamy per de Sampayo
A.J. at p. 300.

s. 2 ML.R.I. Ord. See also Fernando ¢. Proctor, per Woodrenton J. supra.

See cases cited in note 149 supra.
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158.

159.
160.
161.

162.
163
164.
164A.

165.

165a.

1658.
166.
167.
168.
169.

170.
171.
172.

c.f. Bandaranayaka v Bandaranayaka per Ennis, J. (obiter) at p. 247,
that the phrase ““purposes’’ in s. 2 refers to the “‘status of the wife’’.

See J.M.R.I. Ord. s. 3.
Morris op. cit. p. 30 citing Gray v. Formosa (1963) P. 259 267.

Bromley op. cit. (1976 ed.) p. 12 discussing the Domicile and Matri-
monial Proceedings Act, 1973 s. 1 (1) which permits a married woman to
acquire and retain an independent domicile.

See the text at notes 106 B to 108 supra, and the K.M.D. Acts. 3 (2)s. 70.
See M.R.1. Ord. 5. 2 M.W.P. Ord. s. 3.
K.M.D. Acts. 3 (2); Chapter II Legitimacy infra, and the J.M.R.I. Ord.

An exception may be justified in the case of Muslims since Muslim law
is a religious law.

Fyzee, op. cit. (1964 ed.) p. 58-59, 95, (1974 ed.) p. 98-99; Tyabji op.
cit. 85-86; Ahmed Ibrahim op. cit. p. 195. The prohibition was absolute,
the Koranic punishment being stoning to death. See Tyabji op. cit.
p- 43 on the punishment for “Zina’’ or unlawful intercourse.

The preamble to the G.M.O. Ord. and s. 64, indicate only that a marriage
between persons professing Islam, cannot be solemnized under it. An
unregistered union between a Muslim and a non-Muslim may also
become a wvalid marriage according to the Gen:ral law concept of
marriage by cohabitation and repute. See Tisselhamy ». Nonnohamy,
and Ch. IT Legitimacy, infra.

See Fyzee op. cit. (1974 ed.) p. 184.

See the authorities cited in note 165 supra.

Fyzee op. cit. (1974 ed.) p. 96.

Ahmed Ibrahim op. cit. p. 195; Fyzee op. cit. (1974 ed.) p. 160.

M.M.D. Act s. 16 and the discussion of the requirement of registration
of a Muslim marriage in Ch. II Legitimacy, infra.

Fyzee op. cit. (1974 ed.) p. 99.
Fyzee op. cit. (1974 ed.) p. 99.

Fyzee op. cit. (1974 ed.) p. 99 states that a marriage with a kitabiyya
can be contracted in India either under Muslim law or under the Special
Marriages Act (1954) which permits civil marriages between persons
regardless of their religion. In Malaysia there is no provision for con-
tracting such a marriage under Muslim law, but it may be solemnized
under the Christian Marriages Ordinance 1956 (Ahmed Ibrahim op.
cit. p. 195.)

79
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173.
174,

175.

175A.
176.
177.
178.
179.

180.

181.

182.

183.
183A.

c.f. Perera v. Aslin Nona, per Basnayaka, C.J. obiter at p. 74 etc.

Seelezéc op. cit. (1964 ed.) p. 180; Mulla, Principles of Mohomedan
Law (1972) p. 18-19.

Fyzee op. cit. (1964 ed.) p. 180-181, approving the dicta in Skinner
v. Orde (1871); Mulla op. cit. p. 18-19, particularly the Indian cases
cited in p. 18 note K; Tyabji op. cit. p. 18; Eighteenth Report of the
Indian Law Commission (the dissolution of a convert’s marriage)
(1961) para 4 to 6. See also Bartholomew (1952) 1 LI, 325,

Indian Law Commission report, op cit. para 6.
Attorney-General v. Reid (1964) p. 27.

p. 32.

See Ch. II Legitimacy, infra.

p.. 32

The Proposed Amendment of the Ceylon Penal Code as affecting Moham-
medan Marriages (Ceylon Independent Press) n.d. p. 5-6.

s. 362 B. introduced by Ordinance No. 11 of 1895 amending the Penal
Code, No. 2 of 1883.

G.M.O. Ord. s. 35 (2).
Attorney-General v. Reid p. 32.
s. 18; See also Katchi Mohomed v. Benedict.

1838. Morris op. cit. p. 87, 120.

184.

185.
186.

80

See Attorney-General v. Reid (1963), M.M.D. Act s. 24. Similar provisions
which aim at ensuring that polygamy is not practiced to the prejudicc
of the wives, have been advocated in several countries where Islamie
law applies. N. J. Coulson Changing Law in Developing Countries
(ed. J.N.D. Anderson) (1963) at p. 245. and 248 discusess such restrictions
in Pakistan’s Muslim Family Laws Ordinance (1961) ; The Kenya Marriage
and Divorce Commission Report (Nairobi, 1968) Recommendation 15,
suggests similar limitations on the right of polygamy, in the wive’s
interests.

p. 27.

Pathumma v. Seeni Mohomadu (1921) 23 NLR 277. The Koranic verse
on polygamy is the foundation of Art. 100 in the Mohammedan Code
(1806) which declares that Muslims ‘‘who have abilities enough to acquit
themselves of their duty, and who are possessed of wealth enough to
maintain the same properly’’ may marry upto 4 wives. Restirctions
on polygamy that have been introduced in recent times in many Muslim
countries as part of reforms in family law, are based on the Koranic,
verse, and the obligation to support the wives equally. Changing Law
in Developing Countries op. cit. (N. J. Coulson) p. 244-245, (J. N. D.
Anderson) p. 182, ,



187.

In Drammeh 2. Drammeh reported in (1970) 78 C.L.W. 55 the Privy
Council fellowed the dicta in Attorney-General » Reid in a Gambian
appeal. They held that a man who had contracted a monogamous
marriage in England, and a subsequent polygamous marriage in Gambia
under Muslim law, could be divorced by the first wife on the ground
of adultery.

187A. Mulla op. cit. p. 19; Tyabji op. cit. p. 8.

1878. A. J. E. Jaffey (1978) 41 Mod. L. Rev. 39 at 49. It has been suggested

that Attorney-General u. Reid would not be followed by the English

courts, in an external conflicts situation. See T. C. Hartley, (1967) 16
ICLQ 680, 693-694.,

187c. G.M.O. Ord. s. 18; K.M.D. Act. s. 6.

188.

188A.

189,
189a.

189s.

190.

191.

192.

L. C. Green (1970) 12 Malaya Law Review 38—40, notes that West
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CHAPTER 1I
LEGITIMACY

The Roman Dutch law concept of nasciturus may be used to
support an argument that even an unborn child has the capacity
to acquire legal rights enforceable after birth.! However it is
birth!® that generally creates the legal relationship between parent
and child.l® The biological fact of parentage does not always
coincide with the legal relationship to a child, because the law on
family relations in Sri Lanka draws an important distinction
between children born of a lawful marriage, and those born outside
this institution.

In many legal systems with a foundation of English Common
law or Civil law, the biological relationship between parent and
child does not necessarily create a recognised legal relationship
between them. The legal relationship depends rather, on whether
the child was born during a valid marriage as opposed to a non-
legal union. The law may impose duties on the biological or
natural parent of a child born of a non-legal union. Thus the
natural parent may be legally obliged to support such a child.
The rationale for that duty of support may however lie in a legal
value that has nothing to do with the relationship of parent and
child.?

Both the English Common law, and the Roman Dutch law are
western systems of jurisprudence that reveal in their laws on
marriage and children, the impact of the Canon law concept
that marriage, is a sacred union between one man and one woman
for life.2* These legal systems inevitably provided supports
for the institution of monogamous marriage, through incentives
for conforming to the lawful union, and deterrents to the creation
of irregular unions between men and women. While the law
considered the sexual relationship between parties to an illicit
union as no marriage, it proceeded to stigmatise their children as
‘illegitimate’. The legal status of the child was therefore deter-
mined entirely according to the legality or otherwise of the
relationship between the parents.
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Thus in the English Common law, the child born to parents
who had not contracted a valid lawful marriage was tainted with
the illegality of its parents’ union. He was denied the status of
‘legitimacy’ conferred on the issue of a valid marriage, and was
also deemed “a son of nobody or filius nullius, with no legal
relationship to his parents.® While there was a presumption of
legitimacy in favour of a child born to married parents, paternity
being established on the basis that “pater est quem nuptiae demons-
trant”, an illegitimate was a child without a father. Besides even
though the mother could be identified from the fact of birth, and
the law conceded that “mater semper certa est’’, she was originally
denied a right of custody and had no legal obligation to support
the child.* The Roman Dutch law, was somewhat more liberal.
While it presumed that the child of a valid marriage was legitimate,
and denied the illegitimate’s relationship to its father, it accepted
that “the mother makes no bastard”. Consequently the Roman
Dutch law maintained that there was a legal relationship between
the illegitimate and his mother.®

The view that the issue of irregular unions should be denied status
in the legal system, appears to have been jettisoned even in the
Common law, in the course of time. This was partly due to an
awareness that the child, who was innocent of the guilt of his
parents, should not be victimised for their violation of the legal
norms. Thus Blackstone, writing of the Common law in the early
years, refers to the disabilities that an illegitimate suffers in the
law on inheritance, and comments that ‘“‘any other distinctions,
but that of not inheriting, which civil policy renders necessary,
would with regard to the innocent offspring of his parent’s crimes
be odious, unjust and cruel to the last degree™.®

More recent reforms on family law in developed countries
administering both the Civil law and the Common law also show
a clear trend towards recognising the status of an illegitimate as
an individual capable of asserting legal rights. With industrialisa-
tion and the break up of the formal family unit, the structure of
the nuclear family in these countries has changed considerably.
Permissiveness in sexual relationships has replaced the earlier rigid
codes, and inevitably, premarital relationships and illegitimacy
are social problems which these legal systems have had to cope
with.®4 Researches in psychiatric medicine and personality
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development, as well as the value placed on the individual’s right
to happiness in personal relationships, has eroded the concept that
individuals who do not conform to the accepted legal norms, be
deemed “persona non grata”. The permissive attitude with
regard to irregular unions has lead to a liberalisation of the law
on the status of the issue.

Developments in family law in both England and Scotland for
instance,” reveal a conscious effort to remove the legal disabilities
that an illegitimate suffers in the law, by assimilating his status
as far as possible to that of legitimate child. In England, words
of relationship such as “‘child”’, in a disposition, are no longer
presumed (as in the Common law), to refer to a legitimate child.
The need to recognise the natural bond between the illegitimate
and his parents has also been accepted in a series of reforms.
Thus, the Legitimacy Act (1959) premitted the putative father to
make an application to court for the legal custody of an illegitimate,
supplementing the earlier developments in the Common law that
conferred a right of custody on the mother. The Children’s Act
(1975) confers parental rights and duties on the mother of an
illegitimate, while the Guardianship of Minor’s Act (1971) now
deals with the right of both parents to claim custody. The
illegitimate has been conferred the same right of succession as a
legitimate child in respect of both parents, by the Law Reform
Act (1969). This Act also conferred on the illegitimate, a right
to be treated as a dependant for the purpose of family provision
or maintenance from the estate of the deceased parent. Legislation
enacted in Scotland in 1968 widened the scope of legitimation by
subsequent marriage, and conceded that an illegitimate could
have full rights of succession in regard to the estate of both parents.

Since the basic premise that the law has an interest in governing
family relations has not changed, and because lawful marriage
continues to be viewed as the basis of the legal family, there is a
hard core of resistance in England and Scotland to abolishing the
concept of legitimacy altogether. While it seems to be accepted
that it is more appropriate to describe the illegitimate child as the
legitimate offspring of an illegitimate union, who should not be
prejudiced, the basic conceptual distinction between the legal and
the extra legal family has not been changed. Consequently, while
the status of the illegitimate has been improved, the law continues
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to categorise children as legitimate or illegitimate depending on
whether or not their parents were lawfully married. However,
the introduction of the concept of ‘“‘breakdown of marriage” as
the basis for divorce in England’® paves the way for legitimation
of illegitimate children by subsequent marriage, and provides an
incentive for procreation of children within lawful marriage.
Some other countries in the Common law world have gone much
further. Thus a statute introduced in 1969 in New Zealand
abolished the concept of legitimacy and declared that ““for all the
purposes of the law of New Zealand the relationship between
every person and his father and mother shall be determined irrespec-
tive of whether the father and mother are or have been married
to each other”. The Act does away with the legal relevance of
the traditional concept of legitimacy, and replaces it with that of
biological parentage.® This radical reform introduces into a
Common law country, a concept that is said to have always been
recognised by the Maori people.t4

Developments in the law on family relations in countries
administering the Civil law and the Common law, thus reveal a
distinct trend of improvement in the status of the illegitimate child.
Academic writing has focused on the fact that in many jurisdictions,
“the slur of bastardy, once almost indelible seems to be fading
away in the face of social and economic changes experienced by
modern societies.”® While there has been rethinking on the law
with regard to legitimacy in these countries, and recognition of
the illegitimate’s rights has been considered an aspect of human
rights,®* the law of Sri Lanka continues to adhere to many of
the legal values that have been rejected in the very systems from
which they were inspired. And yet we shall see that legal values
which are now considered appropriate for developed societies in
the west, were the foundation of some of the traditional legal
values that were discarded in the quest for modernization of this
country.

Legitimacy in the General Law

In the Portuguese and Dutch period of colonial rule, only the
maritime regions of the country came under foreign domination.
There is historical evidence in support of the fact that the marriage
laws and customs of the Sinhala inhabitants were similar to those
in the Kandyan Provinces, and that Tamils also retained their
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own laws, during the Portuguese regime.®® There is nothing
to suggest that the Portuguese prohibited these local laws with
regard to marriage,?® and the Dutch do notseem to have followed
a different policy, even though there is some evidence that they
frowned on the native marriage laws and customs which came into
conflict with their rigidly puritan protestant values and their laws.*°

The British who succeeded the Dutch, issued a Proclamation
in 1799 guaranteeing to continue in the Maritime Provinces, the
laws and institutions that had existed under the Dutch regime.104
It was hardly clear that the Customary law had not survived, or
that the Dutch went so far as to impose their own marriage laws
on the natives of the Maritime Provinces.!! Nevertheless the
courts in the British period were prepared to accept that the Dutch
laws of marriage had governed the Sinhala inhabitants, even if
that colonial administration had retained the Customary laws of
the Muslims and the Tamils.!> Consequently, western principles
and legal values with regard to marriage and legitimacy found their
way into the law governing the local inhabitants of the Maritime
Provinces, first as principles of Roman Dutch law, and later as
statutory reforms introduced by the British. By a historical
accident, the basis of the law of marriage and legitimacy of the
majority of the people of the country was thus derived from
western systems. In the course of time, these legal values
permeated some of the indigenous local laws that continued to
be applied, even during the period of British rule.

It is clear that the early British administrators considered that
the Roman Dutch law of marriage prevailed throughout most
of the island, and that from the time of the cession, it was the source
of the principles governing a valid marriage among the Sinhalese
and Tamil inhabitants of the Maritime Provinces.?> Con-
sequently, in 1845 when the British decided to enact legislation
that would declare a uniform law on marriage and divorce
applicable to all the inhabitants of the island, it was proposed that
the Roman Dutch law should be the foundation of the statute.
The Roman Dutch law with regard to specific aspects of the law

on marriage and divorce was to be enacted as statutory provisions
of ““universal application’.14
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When the legislation eventually emerged as Ordinance No. 6
of 1847, it stated the requirements of a valid marriage and contained
a provision denying validity to a second marriage contracted
prior to the dissolution or annulment of the first marriage.’> The
Roman Dutch law principle of legitimation of illegitimate children
procreated prior to a marriage, was also stated in this Ordinance.*®
This Ordinance was proclaimed in respect of Christians, initially
in 1849, and was not enforced in its entirety in respect of other
persons.!? It was also the basis of subsequent legislation in
regard to marriages of Christians as well as non-Christians in
the Maritime Provinces.!® Provisions similar to those in the
1847 Ordinance may be found in the General Marriages Ordinance
(1907)?° that has set out the requirements of a valid marriage under
the General law of Sri Lanka, since the early part of this century.

The distinction between valid monogamous marriage in con-
formity with the statute law, and unlawful co-habitation, and
the categorisation of issue as legitimate, thus became fundamental
legal values in the General law of Sri Lanka. Besides, both English
law and Roman Dutch law had departed from the original Canon
law concept of a formless marriage contracted merely by consent
of parties. Both systems emphasised the importance of a public
ceremony of marriage.’®* Since it was part of British policy
to ‘““secure the claims of legitimate filliation and (to) regulate
the devolution of family property,”’2® it was also considered vitally
important to have a record of the marriages that had been cele-
brated. Consequently, an early Regulation No. 9 of 1822, which
was applicable to marriage among the local inhabitants of the
Maritime Provinces, made registration an essential attribute of
a vaild marriage. Non-conformity with this requirement jeo-
pordised the legitimacy of the issue. Children born to parents
who had not registered their marriage but had only celebrated
it according to local custom, were considered illegitimate.?* The
law only recognised registered monogamous marriages.

We shall observe later that solemnization of marriage according
to a prescribed ritual or ceremony was not necessary to constitute
a lawful marriage in Sinhala law. The statutory requirement
of registration appears to have been ignored by the local inhabit-
ants of the maritime regions. They continued to contract
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marriages according to custom, unconcerned that the legal system
designated their offspring as illegitimate. When the Ordinance of
1847 was proclaimed in resepct of Christians, the legislation,
having repealed the earlier Regulation of 1822 in respect of these
persons, went so far to introduce penalties for non-registration.
It retained the requirement of registration, though it validated
unregistered marriages that had taken place.22 By 1863, how-
ever, the British were forced to concede that the law on registration
of marriage, had no impact on the local inhabitants. Besides,
when reforms with regard to the law of marriage were under
discussion at this time, representatives of the Church objected
to the concept that Christian marriage could be solemnized
by an administrative official, purely as a civil contract. The
strongly divergent views on this matter, as well as the failure
to effectively implement the law on registration, lead to a complete
reversal of policy.22 The Regulation on registration of marriage,
and the penal provisions governing non-registration in the 1847
Ordinance were repealed. Thus Ordinance No. 13 of 1863 was
introduced as a marriage law applicable to both Christians and non-
Christians in the Maritime Provinces. The statute set out the
requirements of a valid marriage, but by eliminating the com-
pulsory requirement of registration conceded that it was not
essential and that children of these non-registered marriages were
legitimate under the law.2* Lack of parental consent to the
marriage of a minor could also not be led in proceedings affecting
validity, if the marriage had been solemnized under the statute.?**
Issue of such marriages were therefore legitimate.

An abortive attempt was made to reintroduce the compulsory
requirement of registration. Thus the policy reflected in the
1863 Ordinance was not changed, and may be seen today, in the
General Marriages Ordinance. A marriage may now be
solemnized and registered by a civil registrar of marriages, or
by a Christian minister, in a registered place of worship. The
provision recognising the latter facility was introduced into the
marriage statutes in the British era due to pressure from an in-
fluential section of Christians, who objected to solemnization
of marriage outside the Church. It was retained in the General
Marriage Ordinance, and makes for an important difference,
between Christians and non-Christians, for the latter persons
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do not have the right to solemnize their marriages under the statute
according to religious rites.?#® This is not however a provision
which is discriminatory, since solemnization and registration
under the statute is not longer compulsory, and a marriage may
be solemnized outside the Ordinance, according to custom or
religious rites. In Babina v. Dingi Baba Cayley C. J. thought
that the history of the marriage statutes revealed clearly “the
intention of the legislature that registration should no longer
be requisite for the validity of the marriage,”” and this view has
prevailed in a long trend of judicial decisions in our courts.2?4¢
Persons governed by the General law of marriage may therefore
follow the statutory procedure and solemnize their union or
solemnize it only according to customary or religious rites. The
children of a marriage which has not been registered but only
solemnized according to custom, will be deemed legitimate,
provided the other statutory requirements regarding a valid
marriage are satisfied. Thus the emphasis on monogamy remains.
A public ceremony of marriage is considered by our courts to
be an essential requirement in proving an unregistered customary
marriage. The presumption of marriage by co-habitation and
repute is applied, on the basis that the parties have lived together
as husband and wife after a public ceremony of marriage
If parties cohabit without solemnizing their marriage according
to such a ceremony, they may be deemed to have lived in con-
cubinage, the issue being considered illegitimate.25 It is only if
both parties are dead, and the marriage contracted at a very early
date, that proof of a ceremony may not be required.2%*

In traditional Sinhalese society, ceremonies of marriage appear
to have been associated with the life style of merely the elite. If
this continues to be true of contemporary Sri Lanka, the law having
recognised the unregistered marriage as valid, will, because of the
absence of a ceremony, proceed to designate an otherwise lawful
union which in the eyes of the parties and their kinsmen is a
marriage, as concubinage.?® The focus on a public ceremony,
thus leads to the arbitrary classification of unregistered unions as
concubinage, even when the only impediment to lawful marriage
is the mode of solemnization. Since the more accessible areas of
rural Sri Lanka are to be found in the Maritime Provinces, it may
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be that the requirement of registration is now so familiar that it is
popularly considered an essential attribute of a valid marriage.?’
In that case, there will not be the same danger of children of an
unregistered customary union being designated illegitimate.

The General Marriages Ordinance which contains the modern
law on the requirements of a valid marriage, follows earlier statutes,
and does mot treat lack of parental consent as a ground for
attacking the validity of a marriage, or challenging the legitimacy
of children.2’* There is judicial controversy as to whether
the same attitude can be taken regarding want of parental consent
in a marriage celebrated according to custom.2’®  Since the
law with regard to capacity that applies to marriages celebrated
according to custom is determined according to the statute,27°
it does not seem correct to deny a customary marriage validity
for lack of parental consent. Children of such a marriage should
therefore be considered legitimate.

The desire to protect the legitimacy of children is reflected in the
legislation on Kandyan marriages, by provisions that confer
validity on a marriage that would normally be void, when con-
tracted during non-age of the parties. In the absence of similar
provisions in the General law, Sri Lanka courts adhere strictly
to the prohibition on contracting a marriage when a party is under
the age of capacity. Co-habitation after reaching puberty does
not confer validity on such a marriage; it is void and the children
are illegitimate.??”

The harshness of the rule that defects regarding capacity or lack
of the parties’ consent render a marriage void and the children
illegitimate, may be ameliorated by the Roman Dutch law principle
of putative marriage.>”® The children of a putative marriage
are considered legitimate issue, even though the parents’ marriage
is void. The concept of putative marriage however does not
apply to a marriage that can be annulled at the option of the
parties, on the ground that it is a voidable marriage.

When the Administration of Justice (Amendment) Law (1975)
stated that a decree of nullity could be obtained only onthe grounds
set out in the Marriage Registration Ordinance, the Roman-
Dutch law on nullity appeared to have been repealed. For the
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courts had applied the Roman Dutch law on the basis that the
Civil Procedure Code permitted a decree of nullity to be made
by them on amy ground recognised by ‘‘the law applicable in
Ceylon.”’?”" The Civil Procedure Code dealt with aspects of
substantive law, in regard to matrimonial actions, and it may
be reasonably assumed that the Administration of Justice (Amend-
ment) Law, which repealed and replaced it, also dealt with the
substantive law and procedure in matrimonial actions.2? With
the repeal of these provisions and the re-instatement of the Civil
Procedure Code, a marriage may now be annulled on Roman-
Dutch law grounds such as duress, incurable impotency, or pre-
gnancy by another man, at the time of marriage which is un-
Known to the husband (ante-nuptial stuprum).28* The latter
circumstance would render the children illegitimate, since the
presumption of legitimacy can also be rebutted. But a decree
of nullity on the ground that a marriage is voidable under Roman-
Dutch law in any case operates retrospectively and affects the
legitimacy of the children of such a marriage. If the concept
of a voidable marriage is recognised in our law, as a basis for
nullity, it is important that the status of the children should be
protected, just as it is when the doctrine of putative marriages
is applied to a void marriage. It is unfair that the status of the
children as legitimate issue should be destroyed by the annulment
of their parents’ marriage. Family law reforms in some countries
have ensured that the children of voidable marriages remain
legitimate, 28®

The status of the illegitimate

The Roman Dutch law, emphasising as it did the institution of
lawful marriage, did not tolerate the non legal union, which it
considered concubinage. It recognised the legal relationship
between the mother and illegitimates on the basis that “the mother
makes no bastard”, but categorised illegitimates as ‘‘simple
bastards” (speelkinderen) and ‘‘adulterine or incestuous bastards”.
(over wonne kinderen).28¢ While the subject of parental rights
was treated differently in the case of illegitimate children, since,
the law recognised their legal relationship only to the mother,?2®
the Roman Dutch law also subjected illegitimates to significant
disabilities in the matter of inheritance. No illegitimate could
inherit from the putative or natural father if the latter died intestate.
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He could succeed to the mother’s property if she died intestate,
but some jurists denied adulterine and incestuous illegitimates
even that privilege. Subject to the fixed minimum of the legitimate
portion in favour of the issue of a valid marriage, an ordinary
illegitimate could inherit under the will of either parent. Generally
adulterine and incestuous children were prohibited from receiving
anything by will, except for necessary maintenance. Prima facie,
or in the event of doubt, the word ‘children”, when used
in a bequest, was interpreted as a reference to legitimate issue.*

Prior to statutory reforms in the law on succession and
inheritance, these principles applied to persons subject to the
General law. Thus in the early case of Karonchihamy v.
Angohamy®' the Supreme Court held that an illegitimate could
not inherit from the father. However the Sri Lanka courts adopted
a somewhat liberal view with regard to adulterine illegitimate
issue, when confronted with the prospect of appyling the values
of the traditional Roman Dutch law, in a context where the legal
system adopted a different attitude to the matrimonial offence of
adultery. This was not a crime in Sri Lanka, nor was it a bar to a
valid marriage. In view of these changes, the courts refused to
exclude adulterine illegitimates from their mother’s inheritance,
or to impose the other disabilities recognised in Roman Dutch
law. They considered it anomalous to victimise the issue, when
the Sri Lanka legal system condoned the conduct of their parents®.

The Wills Ordinance (1844) superceded the Roman Dutch law,
and introduced the concept of freedom of testation. Thus
illegitimates became entitled to inherit under the will of either
parent. This Ordinance permitted any person who was “not
legally incapacitated” to inherit under a testator’s will.®® Even
though incest, unlike adultery is a criminal offence in the law of
Sri Lanka, the statutory recognition of the testator’s right to
dispose of his property as he wishes, prevents the presentation of
an argument that incestuous illegitimates are subject to the
disabilities of the Roman Dutch law. Besides the Matrimonial
Rights and Inheritance (M.R.I.) Ordinance (1876) that governs the
subject of intestate succession in the General law, does not
distinguish between incestuous and other illegitimates. It suggests
that all illegitimates may succeed to the intestate estate of the
mother, or the relatives of their mother, though they may not
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inherit from the father if he dies intestate.?* The Legitimacy
Act No. 3 of 1970 removed the only remaining special disability
with regard to adulterine illegitimates, when it declared that they
may be legitimated by the subsequent marriage of their parents.®s

The illegitimate is thus viewed as a child with one lawful parent.
He suffers important disabilities with regard to succession whether
he is born of an incestuous or adulterous union or simply outside
marriage, since he has no right to share as an heir in the intestate
estate of the father. It is also likely that despite the liberalisation
of the law, the word “children’’ will in case of doubt be interpreted
by a court construing a bequest, as a reference to legitimate
children.®s* The exclusion of illegitimates as heirs is thus a
relic of the Roman Dutch law, that was reluctant to recognise
their natural relationship to the father. Recognition of an illegiti-
mate’s rights does not come within the scope of the protection
afforded to fundamental rights in our constitution. Though the
General law of Sri Lanka on family relations has also chosen
to maintain the distinction between the concept of legal marriage
and the irregular union, the earlier rationale of victimising the
issue of the non-legal union in order to strengthen the institution
of marriage, has been replaced in at least some aspects of the law,
by a humanitarian concern that these children should not be
victimised merely because the parents violated the legal norms.
I thas been pointed out in our courts that the Sri Lanka law permits
a man to provide for his mistress and illegitimate children by will,
to the exclusion of his lawful wife and legitimate children, “‘even
to the extent of leaving (them) penniless and dependant on
charity’’.3® It is not clear why his relationship to illegitimates
should be denied when he has complete freedom to provide for
them in his will, even to the prejudice of legitimate issue. If the
improved legal status of illegitimates is not viewed as under-
mining the concept of lawful marriage, there is no justification
for treating illegitimates as children with one lawful parent. The
General law of Sri Lanka should also permit illegitimates to in-
herit, on the putative father’s death intestate, provided that paternity
has been established, or is not disputed. If such a reform is
introduced, there will be no place for the Roman Dutch law rule
of interpretation that prima facie, the word ‘‘children’ in a bequest,
refers to legitimate issue.
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Legitimacy in the Customary Law
1. Kandyan Law
(a) The traditional law

An early English work on the Kandyan law refers to the
‘““vagueness of ideas with regard to the inception, maintenance
and dissolution of matrimonial alliances”.?®¢ No importance
was attached to solemnization of a marriage according to rituals
or ceremonies, and this aspect was not crucial to the lawfulness
of the marriage relationship. . However though polygamy
was practiced, it is conceded that there was a concept of lawful
marriage, in the Kandyan Law. Robert Knox in his account
of family life in the Kandyan Provinces refers to ‘‘marriages which
made the bed lawful.”’3? Digests on the Kandyan law set out
the norms with regard to a valid union, indicating that if these
were not fulfilled, the relationship between a man and a woman
was not considered a valid marriage, and the children were deemed
illegitimate.®® Cohabitation between parties in circumstances
where these norms were statisfied, ‘““made marriage and created
rights of succession in favour of issue without any formal
ceremony.”’3* The rules of succession in the traditional laws,
also reveal that a distinction was made between legitimates and
illegitimate children. Nevertheless a society that practised
polygamy, permitted divorce due to breakdown of the marriage
and had a permissive attitude to sexual relations, inevitably
adopted a somewhat liberal attitude to the claims of illegitimates.
Thus it is clear that the issue of certain types of unions
that did not conform to the legally accepted norms for a
valid marriage, had a recognised status in the law on family
relations. Children who were issue of even adulterous unions,
but not born from incestuous or unauthorised intercourse, were
considered children of irregular marriages or ‘‘non-customary
co-habitation and concubinage’. These children were able to
inherit from both parents, though they held an inferior status to
fully legitimate children. The illegitimate child of a binna married
woman, could not succeed to her ancestral (paraveni) property,
but generally, illegitimates had an equal right to succeed to the
property of their mother. Besides they shared even the fathers’
acquired property equally with legitimates and could take the

95



entire acquired property if there were no legitimates. They were
however only remote heirs to the father’s ancestral or paraveni
property, and were excluded by legitimates and other relatives.??
In traditional Kandyan law therefore an illegitimate was not a
filius nullius, but rather, a child whose natural relationship to
both parents was recognised.

The rights of succession of illegitimate children were recognised
in judicial decisions in the Sri Lanka courts, pronounced during
the early period of British rule in the Kandyan Provinces.*’ In
the course of time, as the definition of lawful marriage changed,
the concept of legitimacy in Kandyan law became different to
what it meant in the traditional law.

(b) History of the changes introduced by legislation

When the Kandyan Convention was signed in 1815, the British
guaranteed that they would apply the traditional laws to the people
of the Kandyan Provinces.%! Nevertheless the colonial rulers
found it difficult to administer a law that was quite alien to their
own values with regard to the marriage relationship. An early
judicial decision rejected the taboo on inter caste marriage, and
recognised the legal validity of such a union.** When the first
declaratory statute on the law of marriage in the colony was under
discussion in 1845, it was even suggested that it should be
promulgated as a uniform law applicable to Kandyans.*’ This
proposal appears to have been shelved, and thirteen years later,
Governor Ward, writing to the Secretary of State for the Colonies
expressed the reasons for the official reluctance to initiate such
reform. However ‘‘repugnant to English habits and feelings™
the Kandyan laws were, he said, “the British government had
no power to interfere with them unless invited to do so by the
Kandyans themselves”.#*# He was obviously referring to the
political and legal wisdom of not violating the Kandyan Conven-
tion.

The “popular”’ demand for reform, came soon enough, in the
form of a petition by a deputation of influential chiefs. In the
words of the British Governor, who communicated their request
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for reform of the law on marriage, they wished to remove “what
they felt to be a stigma upon the race and character by limiting
marriage . . . . to one husband and one wife....to make
marriage dependant on registration, and to limit the rights of
inheritance to children born of such marriages’ .

The chiefs were quite frank in conceding that their request was
motivated, not by a change in moral values, but because of
property. They obviously felt that these modifications in the law
was a remedy for endless litigation and even blood feuds over
competing claims to property. Such considerations could not
but find a sympathetic ear among the rulers who were undoubtedly
also interested in ensuring clear title to property in the Kandyan
Provinces, which became the heart of the plantation economy in
the colony. When the petition of the chiefs was augmented with
a further 8,000 signatures, the local administration triumphantly
concluded that “what it would have been imprudent to originate,
it would have been unpardonable not to support’.4s

The colonial office appears to have been somewhat sceptical
of the petition being an indication of popular sentiment. However
the desire to make Kandyan marriage conform to the concept of
that institution in Europe, clouded any misgivings on this score.
In order to ensure that the changes in the law were effected before
the petitioners changed their mind, legislation was rushed through,
and an Ordinance enacted which fundamentally altered the
Kandyan concept of marriage and legitimacy-*®

The Kandyan Marriage Ordinance No. 13 of 1859 set out the
requirements of a valid marriage. No future marriage could be valid
unless the statutory requirements were fulfilled, and it was registered
in the manner provided in the statute. The practiceof polygamy was
made illegal, and a lawful marriage had to be monogamous. A
marriage during the lifetime of the husband or the wife was declared
illegal and void, unless the marriage had been dissolved by divorce
or the marriage was declared void by a competent court. The lawful
age of marriage was specified, and a marriage during nonage was
declared void. Suits for divorce, could in the future be based
only on the ground of malicious desertion or adultery.*?
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The statute thus introduced very fundamental changes. The
monogamous registered marriage became the only form of valid
marriage in Kandyan law, and the issue of unions that did not
conform with those requirements became illegitimate. A wholly
new definition of legitimacy had been introduced.*® The legal
rationale for these departures from the traditional law was arti-
culated in the preamble to the statute, in terms of the right of the
British sovereign to redress abuses.284

- Reviewing the working of the Ordinance in 1869, Governor Robin-
son wrote that the “effect of (our) premature and faulty legislation
on this delicate subject has simply been to bastardise the great majo-
rity of the children born during the last nine years.’® Administra-
tive officials working all over the country, reported that the statute
had no impact whatsoever on what one of them described as the
““matrimonial inconsistency, which forms a marked feature of the
Kandyan idiosyncracy”!®® The District Judges were of the same
view. Berwick D.J. commented that the attempt to “thrust a social
revolution by mere legislation” was unsuccessful, not because of
“active opposition but by that sort of passive bearing much more
difficult to deal with, which . . . . to complaisant submission to our
laws, join a simple and silent non-acceptance of them in fact™.
According to him, the Kandyans took the new law “with all docility
as a form of words”’, and simply ignored it!3* They did not
understand the official concern with placing domestic events on
record, and did not obtain official sanction for either their marriages
or divorces. Consequently Governor Robinson was constrained to
point out that “it is probably within the mark to assume that 2/3 of
the existing unions are illegal, and that 4/5 of therising generations

are illegitimate’’.52

ccccc

The laxness of the marriage tie in the Kandyan Provinces was a
cause for so much concern, not merely because it violated
the British codes on sexual morality, but because of the interest
in avoiding disputes with regard to inheritance, and ensuring clear
title to property in this region.? Consequently unlike in the
Maritime Provinces, the lack of success in enforcing the earlier
Ordinance did not motivate a complete change in policy with
regard to the requirement of registration and monogamy. The
Kandyan Marriage Ordinance (1870) introduced some changes.
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An effort was made to validate marriages celebrated after 1859,
which were invalid due to non-registration. The divorce law
was liberalised so as to conform to the basic concepts of traditional
law, which permitted dissolution of marriage by mutual consent.
However, there was fresh determination to impose the new law
on marriage and legitimacy. Polygamy was prohibited, and
registration was to be, in the future too, an essential requirement
for a valid marriage.’® Any hardship to the people was
rationalised upon the basis that the Kandyan marriage law was
“barbaric,” and civilisation could not be achieved without paying
some price in human misery.5®> The validation of marriage
contracted during non-age was made possible where the parties
co-habited as husband and wife for one year after reaching the
age of capacity, or where a child was born during non-age. In
addition, a more liberal attitude was adopted to lack of parental
consent, so that, as in the General law, it did not affect the validity
of the marriage.?>* Even though polygamy and failure to register
marriage were not treated sympathetically, some concern for the
legitimacy of children is reflected in the provisions on validation
of marriages during non-age, and regarding parental consent.

It is not clear whether the statutory requirements of the Kandyan
marriage law became familiar to the rural population in the more
remote regions of the Kandyan Provinces, during the years when
the Ordinance was implemented.’® The Kandyan Law Com-
mission that was appointed in 1927 to codify the law on
inheritance, certainly conceded that even after half a century had
elapsed, the “ignorant classes’’ were unaware of the requirement
of registration. The impression that the new values with regard
to marriage and illegitimacy had permeated the upper strata of
Kandyan society, is suggested by the attitudes reflected in the
report of this Commission.’?” The Kandyan Law Ordinance
No. 39 of 1938 which incorporated their recommendations, defined
legitimacy for the purpose of intestate succession exclusively in
terms of the legal and registered marriage.574

The Kandyan Marriage and Divorce Act (1952) was introduced
in the post-independence period, to repeal the Ordinance of 1870,
and declare new law. The monogamous marriage had apparently
become the accepted legal norm, and there was also no reappraisal
of the policy with regard to registration. In the modern law
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a valid Kandyan marriage must be monogamous, and an unregis-
tered union is void, while the issue will be illegitimate.’® The
provision with regard to validation of marriage contracted during
nonage that was introduced in the 1870 Ordinance also found a
place in the new Act.?8* Lack of parental consent was treated
in the same liberal manner, so that it is not a ground for attacking
the validity of the marriage or the legitimacy of the children, even
in the modern law.58"

The definition of legitimacy in Kandyan law is therefore different
to what it was in the traditional law. It differs also from the
General law in that an unregistered customary marriage is void.
The presumption of a valid marriage by cohabitation and repute
cannot be drawn even when the parties have lived together after
solemnizing their marriage according to custom. The children
of an unregistered customary union will thus be deemed illegiti-
mate. The practical importance of this difference is brought
out dramatically in Sophia Hamine v. Appuhamy,**® where Low
Country Sinhalese resident in the Kandyan Provinces were able
to establish a valid customary marriage only because they were
considered as not governed by the Kandyan law of marriage.
While the illegality of polygamy, and the legal values regarding
monogamy appear to be now familiar to villagers in even the most
remote regions of the Kandyan Provinces,”® sociologists have ex-
pressed the view that registration is not popularly known to be
a requirement of a valid marriage in the rural areas of this region.%
If this view is correct today there is a clear need to re-examine
the policy with regard to registration. A system of registration
helps to avoid uncertainity regarding proof of marriage. There
is a rationale for making registration compulsory even in the
General law today. But an effort must be made to see that the
dublic is aware of the requirement, and to introduce sanctions,
without touching the validity of the marriage or the status of issue
n the event of irregularities in solemnization.

There is no procedure in the Kandyan Marriage and Divorce
Act for annulling a Kandyan Marriage. There is evidence,
that in the early years of British rule in the Kandyan Provinces,
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the ordinary courts of law tried cases that concerned the validity
of a marriage.5! The Kandyan Marriage Ordinances too
conceded the possibility of obtaining a judicial decree declaring a
marriage void.®2 The present Act provides a non-judicial informal
procedure for dissolution of marriages by divorce. It is not clear
however what forum is available to Kandyans for obtaining a
decree of nullity, for though the Act recognises that a Kandyan
marriage can be declared void it makes no reference to a decree
of court.® It may be argued that an ordinary civil action can
be brought in the District Court, for the purpose of obtaining
such a decree.®®* The decree will be purely declaratory of the
status of the children, since a Kandyan marriage is void for non-
conformity with the statutory requirements, and the issue are in
any event, illegitimate in the eyes of the law. The concept
of putative marriages has no place in Kandyan law, and the issue
of a void Kandyan marriage cannot become legitimate on that
basis, unless the concept is introduced by an extention of the
General law.638

(¢) The status of the illegitimate

Despite the fact that the concept of legal marriage had been
altered by the early statutes, and a new definition of legitimacy
introduced, the Supreme Court continued to recognise the tradi-
tional rights of succession of ordinary as well as adulterine
illegitimate children.®* The Kandyan Law Commission however
disapproved of the legal recognition given to the claims of
illegitimate children. In order to prevent children of irregular
unions asserting a right to succeed on the basis that they fell into
a special category of “semi-legitimate’ issue, they recommended
that a declaratory provision should be introduced in the statute
on succession, stating that legitimate issue were children of unions
that satisfied the statutory requirements for a valid marriage.
Referring to the judicial trend recognising the rights of succession
of illegitimates, the Commission was in favour of applying “the
full rigour” of the General law, and denying illegitimates any
rights of succession in the father’s property. As a concession to
the “ignorants” who were unaware of the requirement of regis-
tration of marriage, they were prepared to concede a right of
succession in respect of the father’s acquired property, in the
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absence of legitimate children and their issue, and subject to the
widow’s life interest. The comparative liberalism with which they
viewed the illegitimates’ rights of succession to the mother, revealsthe
impact of the Roman Dutch law concept that “the mother makes no
bastard”’.65 The report of the Commission provides a pointer to the
manner in which Western values regarding marriage and the family,
had permeated the elitist sections of the Kandyan community.®34

These recommendations of the Commission, regarding intestate
succession became, with some modification, enacted law. Apart
from defining legitimacy for the purpose of intestate succession,
in terms of a valid and registered marriage, the Kandyan Law
Ordinance (1938) denied the right of inheriting as a legitimate to
adulterine illegitimates legitimated by the subsequent marriage
of their parents.®® It also placed significant limitations on the
illegitimate’s right to inherit from the putative father. Though
the illegitimate child of a woman married in binna cannot
succeed to her paraveni property, the Ordinance concedes
that in general, an illegitimate may share the mother’s estate
equally with a legitimate child. However the illegitimate
can acquire rights of succession in the intestate estate of
the putative father in limited circumstances. If a man has
registered himself as father at the registration of the child’s
birth, or he has been adgudged the father in his lifetime, by
a competent court®,* the illegitimate child is entitled to share
the acquired property equally with legitimates. In any other
case an illegitimate has only a remote right of succession in respect
of the father’s acquired property. His right of succession 18
postponed to the rights of legitimate issue, and their children.
He has no rights at all in respect of paraveni property.8? These
limitations themselves may be used to put forward the view that
the Roman Dutch law rule of interpretation applies to prevent
illegitimates claiming as ‘“‘children’ under a bequest.67* There is
judicial authority in the modern law to support the proposition that,
an illegitimate may claim rights of succession in respect of his
maternal grandfather’s property.®” The general approach is still in
favour of recognising an illegitimate’s rights of succession inthe
Kandyan law. This seems to justify rejecting that view, and construing
the term ‘‘issue’’ in a bequest, as including illegitimate children.
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Since the Wills Ordinance was enacted as a statute of general
application, illegitimates governed by Kandyan law, have
been entitled to inherit property under the will of either parent.
The traditional Kandyan law does not justify the view that
the illegitimate has no legal relationship to his father. There is
no reason why the modern law should not be liberalised, so as
to remove the existing distinctions between legitimates and illegiti-
mates. Such a reform will enable illegitimate children to inherit
the father’s property without the present limitations, if paternity
can be established. It will also prevent any argument that the
Roman Dutch law rule of interpretation should apply to prejudice
the claims of illegitimates who seek to benefit from a bequest to
children.

The General law principles on parental power usually determine
parental rights in respect of illegitimates,6?’C though the putative
father’s relationship to such children is given some significance
even in the Kandyan law on inheritance that applies today.

2. Tesawalamai

In the early years of British rule, the Tesawalami was applied
as the code of customary law applicable to the Tamil inhabitants
of the Jaffna Province, because the British had committed them-
selves to administer the laws that existed in the Maritime Provinces
during the Dutch regime.¢® Since this code did not contain any
important principles on the law of marriage, it was assumed by
the British that the Roman Dutch law principles applied to
even Tamils subject to Tesawalamai. That system was therefore
administered in the early years as the source of the law on
marriage.%?

The practice of polygamy appears to have been prevalent among
the Hindus of the North, during the Dutch period. The Tesa-
walamai Code declares that “Pagans consider as their lawful
wife or wives, those around whose neck they have bound the taly
with the usual pagan ceremonies’® and that ““if the wives although
they should be three or four in number should all and each
of them have a child or children, such children inherit share and
share alike the father’s property’”’. The concept of legitimacy
appears to have had a place within the institution of polygamous
marriage, for children of informal pagan unions according to ‘the
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Tesawalamai did not inherit the father’s property in this way,
their mother being considered a concubine.” It is clear however
that polygamous customary marriages of even non-Christians,
were not considered valid in the British period, for the practice
of polygamy was permitted only to Mohammedans.”* Besides,
polygamous marriage could not be valid according to the Roman-
Dutch law. Legitimacy was therefore definable even in respect
of persons subject to Tesawalamai according to the principles of
the General law, and was essentially the status of issue born within
a monogamous marriage. The prohibition on polygamy was
viewed strictly, for even when unregistered marriages were subse-
quently validated by statute, this legislation refused to regularise
bigamous marriages that had not been registered.””> Children
born of polygamous customary marriages would necessarily have
been illegitimate.

Registration had been introduced by the Regulation of 1822
as a uniform requirement for a valid marriage among natives.
However Hindus Tamils of the North appear to have been, in
fact, exempted from the requirement up to 1863, on the basis that
it was contrary to their customs to permit females to appear in
public.”> When registration became unnecessary to the validity
of a General law marriage, Tamils subject to Tesawalamai were
permitted to contract an unregistered customary marriage.”®* The
issue of these marriages are therefore legitimate, in the modern law.

Tamils subject to Tesawalamai are governed by the
General law of marriage.’ It was inevitable that when the Tesa-
walamai Code was amended, the principles of the General law
would find a place in the new reforms on inheritance. The Jaffna
Matrimonial Rights and Inheritance (Jaffna M.R.1.) Ordinance
1911, reaffirmed the principle familiar to the customary law,
namely that an illegitimate could not inherit from his father, by
stating that in the event of the parent’s intestacy, an illegitimate
could only inherit from the mother. However the Roman Dutch
law concept that the “mother makes no bastard”, rather than
the customary law, appears to have provided the inspiration for
the statute. A provision in the Ordinance comparable to that
in the Matrimonial Rights and Inheritance Ordinance of the
General law, provides that if an illegitimate dies intestate without
leaving a spouse or descendants, the property passes to his mother
and her heirs.?®
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The Supreme Court of Sri Lanka has conceded that the concept
that “the mother makes no bastard” must determine the relation-
ship between an illegitimate and his mother and collaterals, but
has sometimes derived general principles on inheritance from the
Tesawalamai Code, in determining disputed claims.”? However,
the Jaffina M.R.I. Ordinance clarifies that when the statute is silent,
reference must be made to the Matrimonial Rights and Inheritance
Ordinance, and any laws that apply to the Tamils of the Western
Province.”® It is therefore not clear whether the courts are justi-
fied in stating that if a general principle can be derived from the
Tesawalamai, there is no casus omissus or a need to refer to the
General law.

An illegitimate, may claim to inherit property under the will
of either parent. The Wills Ordinance that introduces the concept
of freedom of testation, has been held as superseding the
customary law, which denies an illegitimate the right to inherit
from his father.”®

If the General law regarding the disability of illegitimates in
regard to succession is reformed, there is every reason why the same
changes should be introduced in the Tesawalamai law on inheri-
tance. Persons subject to this system are governed by the General
law of marriage and parental power.’?* It seems only logical
that any reforms on the status of children born of an irregular
union, should be reflected in the law on inheritance.

3. Muslim Law

The Mohammedan Code of 1806 recognised that a man could
contract valid polygamous marriages—but restricted this right
by permitting him to marry a maximum of four wives. He was
also permitted to keep as many concubines as he could maintain.
However the children born outside lawful marriage were prohi-
bited from inheriting any property belonging to the parents.8°

This Code reflects some of the principles of Islamic juris-
prudence with regard to marriage and legitimacy. Polygamy
is permitted, but children born outside lawful marriage are denied
any legal status in family relations. Except in Hanafi law which
recognises an illegitimate’s relationship with his mother for certain
purposes, such a child is deemed filius nullius—or the son
of neither parent.8!
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When the Mohammedan Code was repealed by later legislation,
the Muslim Intestate Succession Ordinance No. 10 of 1931 intro-
duced the law of the sect, in matters pertaining to intestate succes-
sion and donations.!2 The marriage law applicable to Muslims
must now be ascertained be reference to the Muslim Marriage and
Divorce Act, (1951), which applies with regard to the marriages
and divorces of Muslim and matters connected with these
subjects.8?4 This Act declares that the status and mutual rights
and obligations of the parties to a marriage are to be determined
by the Islamic law governing the sect of the parties.8> There are
other provisions which indicate that the Islamic law on marriage
and divorce is applicable as a source of law, independent of the
statute.834

The Supreme Court has drawn attention to the fact that the
Muslim Marriage and Divorce Act applies only to the subject
of marriage and divorce and matters connected with it. On this
basis it has decided that the Quazi Court, (the customary courts
of the Muslims) exercise jurisdiction under the Act, only in respect
of claims between parents and illegitimate children, when the
children are illegitimate because the marriage of the parents is
void. The Supreme Court has held that the statute does not
apply to the relationship between unmarried Muslim parents and
their illegitimate issue.!* Does this mean that the status of the
illegitimate child of unmarried Muslim parents must be determined
by the General law ?

Illegitimacy is a status that is definable in terms of a valid
marriage. Since a marriage between Muslims cannot be con-
tracted under the General law, and the Muslim Marriage and
Divorce Act declares the Islamic law as the source of the
law governing marriage and divorce and the validity of a marriage
between Muslims,85 it is submitted that there is no basis for refusing
to accept the jurisdiction of the Quazi courts in respect of the
illegitimate issue of unmarried Muslim parents. Clearly the
Muslim Marriage and Divorce Act envisaged that the principles
of Islamic law should apply to unions which do not qualify to
be considered legal marriage. It does not therefore seem reason-
able to consider that the status of the issue of unmarried Muslim
parents should be governed by an entirely different legal system.
When an illegitimate is denied any status, except in Hanafi law,
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it would be anomalous to consider the General law concept of
illegitimacy applicable to the children of unmarried Muslim
parents. Legislation has in fact been introduced to counter the
effect of the interpretation in the Supreme Court, and to clarify
that claims regarding maintenance for illegitimate issue when
both parents are Muslims, are within the exclusive jurisdiction
of the Quazi courts.8®® Even if legitimacy is considered
exclusively an aspect of the law of parent and child, there is support
for the introduction of the Islamic law, since the principles of that
law determine the scope of parental power over Muslim
children.858 There appears to be substantial ground therefore,
for accepting that the source of the law on the status of the
illegitimate child of unmarried Muslim parents, is also the Islamic
law. "

Children of polygamous unions will be legitimate according to
Muslim law in Sri Lanka, since a Muslim male may contract
a polygamous marriage.8® Registration is not an essential require-
ment for validity.8? Though the Regulation of 1822 applied to
Muslims, by 1866, registration was merely treated as best evidence
of the marriage. It was not a compulsory requirement for a valid
marriage.®® The Muslim Marriage and Divorce Act makes
registration compulsory, and imposes a duty on specified persons
to cause the marriage to be registered. However a marriage which
is valid according to the principles of Islamic law, does not
become void because of non-registration.8? The children of an
unregistered valid Muslim marriage will therefore be legitimate.

In Islamic law, adultery is considered illicit intercourse or
zina. It is an offence, and an adulterous relationship cannot
be converted into a lawful union by subsequent marriage.
Adultery is not defined as an offence under the Muslim Marriage
and Divorce Act, but this statute declares that the definition of
offences, will not make valid a marriage which would not be valid
in Muslim law.?°¢ Adultery therefore continues to be a bar to a
valid marriage and the children born of such a union will be illegi-
timate. Only slave concubinage being permissible, sexual relations
between a man and an unmarried female who is not a slave
is also described as zina in Islamic law. Though the union
may be legalised by subsequent marriage, the issue remain
illegitimate.?9* Since the Mohammedan Code permitted a man
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to keep concubines, the Supreme Court of Sri Lanka decided
many years ago, that the practice was lawful. However the
recognition of concubinage in the Customary law of Sri Lanka
Muslims appears to have been controversial even at the time
of this decision, because the topic was the focus of a petition,
presented while the matter was sub judice.®* It may be argued that
with the introduction of the principles of Islamic law regarding
marriage, concubinage is illegal in the modern law.°* Yet
the definition of offences in the statute which excludes reference
to adultery and sexual relations between a man and an
unmarried woman unless within the prohibited degrees,?? justifies
the view taken by the Supreme Court.

Whether a marriage is void, is a matter to be determined accord-
ing to the law of the sect to which the parties belong. The Quazi
courts have exclusive jurisdiction in respect of applications for
nullity, and the issue of a void marriage will be deemed
illegitimate.*?* Islamic law also recognises that some unions
are irregular rather than void marriages. The children of these
irregular unions are deemed legitimate.%

Though Hanafi law permits an illegitimate to inherit from the
mother, being a filius nullius, such a child has no relationship to
the parents, and cannot generally inherit from either parent.%*4
Despite the fact that the Wills Ordinance only permits a person
“not legally incapacitated” from inheriting under the testators
will, it can be argued that this statute of general application in
the country introduces the concept of feedom of testation.®* Con-
sequently an illegitimate Muslim may be able to inherit under
the will of either parent.

The validity of retaining the traditional values regarding illegiti-
macy in the law that applies to Muslims in Sri Lanka today, is
open to question. If concubinage is legal, there is already a basis
for introducing reforms in regard to the status of the issue of
informal unions, so as to recognise a legal relationship between
the parents and the children. Perhaps due to an accident of
history, the Muslim law in Sri Lanka also imposes a duty
of support on a putative father, which is completely alien to Islamic
law.*® This development too justifies a liberalisation of the
Muslim law regarding illegitimates.
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NOTES

The unborn child may acquire legal rights that are to his advantage,
(e.g. rights of inheritance and possibly support from his parents) if he is
born alive. H. Grotius, Jurisprudence of Holland transl. R. W. Lee
(1936) 1.3.4; Johannes Voet, Commentaries transl. P. Gane (1955) 1.5.5.
The extension of the concept to permit a delictual action by a child for
pre-natal injuries is supported by T. B. Smith, the British Commonwealth,
the Development of its Laws and Constitutions, Vol. II Scotland (1962)
p- 246, and H. R. Hahlo and E. Kahn, The Union of South Africa (1960)
p. 347-348; In Pinchin v Santam Insurance Co. Ltd. 1963 (2) SALR 254,
Hiemstra J. adopted this view, and recognised a delictual claim for pre-
natal injuries, but the point was not discussed by the Appellate Division
in South Africa in the subsequent appeal, 1963 (4) SALR 66 (A.D.) See
also C.C. Turpin 1963 Camb C.LJ 196. Legislation has now been enacted
in England conferring a right of action for damages on a child born dis-
abled because of the wrongful infliction of pre-natal injuries i.e. Congenital
Disabilities (Civil Liability) Act (1976) discussed by Olive M. Stone,
Family Law op. cit. p. 69. See also P.T.O. Neil and I. Watson (1975)
38 MLR 174, P.]J. Pace (1977) 40 MLR 141.

. See the definition adopted in the Births and Deaths Registration Act,

No. 17 of 1951 s. 70.

O’Neil and Watson op. cit. at p. 177, argue that a father may have a right
to the custody of his unborn child that will enable him to prevent the
mother having an abortion. Apart from the Sri Lanka legislation, the
Roman Dutch law concept of nasciturus which recognises the ‘‘status’
of an unborn child only for limited purposes, would not support such an
argument.

See Duty of Support, Ch. X infra.

See Max Rheinstein, Marriage Stability, Divorce and the Law op. cit,
p- 124; c.f. Olive Stone, Family Law op. cit. p. 8-9. The author argues
that the influence of the Church regarding the monogamous nature of
marriage in Western Europe is exaggerated.

T. E. James, Child Law (1962) p. 95; Olive Stone, Family Law op. cit.
p. 14; D. Lasok (1961) 10 ICLQ 123 at 127.

See O. M. Stone (1966) 15 ICLQ 505, at 508, 510, Olive Stone, Family
Law op. cit. p. 223-224.

Spiro, Parent and Child, op. cit. (1959) p. 3.

Sir W. Blackstone, Commentaries on the Laws of England (1771) U.S.A.
ed. Bk. I, p. 454-459.

6A. The statistics regarding illegitimate births in the U.K. are given in Olive

Stone, Family Law, op. cit. at p. 15-16.
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Law Reform (Miscellaneous Provisions) Scotland Act (1968) and Legiti-
mation (Scotland) Act (1968) discussed in (1968) Scottish Current Law
Year Book (1969) 4421, 4529; 1. D. Wilcock on Scottish Law, Parental
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CHAPTER 1II

THE PRESUMPTION OF LEGITIMACY

Since the Roman Dutch law?!, attached special significance
to lawful marriage and the legitimacy of issue born within marriage,
it created a principle which would help to protect the status of
children born to married parents. Thus the husband of a married
woman is deemed to be the father of children born to her during
the marriage—pater est quem nuptiae demonstrant. There
is a presumption that the children are legitimate issue of the
marriage. The presumption of legitimacy can however be
rebutted by evidence which establishes that the husband is not
in fact the father of the married woman’s child.

In order to protect the legal status of posthumous children,
the Roman law prohibited a widow from marrying within a certain
time after her husband’s death. This concept of the widow’s
annus luctus was accepted in Holland, but it is considered
obsolete in the modern Roman Dutch law, which does not prohibit
a widow’s marriage, but ensures the same result by applying the
presumption of legitimacy. If therefore a widow remarries within
a prescribed period and gives birth to a child, he is presumed to be
the issue of her second marriage.

The traditional Sinhala Customary law, did not have any com-
parable principle—since the attitude to sexual relations between
men and women was completely different to the Protestant
Christian values reflected in the Roman Dutch law. There is
some evidence however that adulterine children were deemed to
be the husband’s, unless he discarded the wife and disowned them.2
An early decision in the Supreme Court reveals that the Roman-
Dutch law presumption of legitimacy was applied even with
regard to a Kandyan marriage.3

The Mohammedan Code of 1806 did not contain a specific
principle on this subject, but provisions regarding the husband’s
duty to maintain his pregnant wife and her infant child,* suggest
that he was deemed the father of children born during the
marriage. These provisions appear to reflect the values of Islamic
law, for according to this system, there are several presumptions
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regarding the legitimacy of a child born to a married woman.
These presumptions appear to be considered important in Islamic
law as methods of preventing disavowal of children, in a context
where the law on illegitimacy is particularly harsh.5

When the rules of evidence applicable to litigation in Sri Lanka
were codified, the presumption of legitimacy was set out as
a provision in the Evidence Ordinance, No. 14 of 1895.5* This
development, resulted in the Roman Dutch law being replaced
with a statutory rule which could be applied uniformly to all
marriages, whether contracted according to the General law, or
the special Customary laws.

The statutory presumption of legitimacy now applies in respect
of children born to parents who have contracted a valid Kandyan
marriage.® Since registration of a Kandyan marriage is essential
to its validity, the presumption cannot be utilised to confer the
status of legitimacy on children of marriages celebrated according
to custom, and not registered.” This is in contrast to the position
under the General law, where registration not being essential,
the presumption of legitimacy may apply in favour of children
born of a marriage celebrated merely according to custom.8

The appeal courts of Sri Lanka have decided that the statutory
presumption is equally applicable to Muslim marriages.? When
the Quazi Courts were given exclusive jurisdiction in respect of
maintenance and matrimonial proceedings,® disputes regarding
legitimacy became justiciable in these Courts. Thus even before
the Muslim Marriage and Divorce Act introduced the Islamic
law of the individual Muslim’s sect on matters relevant to
marriage, the Quazi Courts were of the view that the rules
of Islamic law regarding the presumption of legitimacy could be
applied.’* However, recent decisions conform to the view taken
in the Supreme Court that the Evidence Ordinance contains the
governing provision on the presumption of legitimacy in respect
of Muslim marriages.2

Since the Evidence Ordinance is a statute of general application,
it is clear that the evidentiary rule on the presumption of legitimacy
has superseded the Muslim law on the subject. The Indian Courts
have also taken this view in regard to Muslim marriages in that
country.’® Nevertheless the statutory presumption of legitimacy
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which is based on birth within a lawful marriage cannot apply
in favour of a child born of a Muslim marriage that is irregular.
For instance a Muslim marriage is irregular if it is contracted
during iddat—or the period during which a widow is prohibited
from contracting a second marriage. Since the concept of iddat
which is similar to the Roman law concept of annus luctus, is
specifically referred to in the Muslim Marriage and Divorce Act,
it is not possible to argue that it has been superseded by the statute
law on the presumption. Consequently the law as set out in the
Evidence Ordinance must be considered qualified by the Muslim
law principles. Thus a child born to a married woman who
has violated the iddat prohibition will nevertheless be deemed the
legitimate issue of the second marriage.1®

The Application of the Presumption of Legitimacy

Principles of the English Common law on evidence, modified
slightly to suit what were considered the special needs of the local
situation, were introduced into British India by the Evidence Act
(1872) prepared by Sir James Fitz James Stephen. The Sri Lanka
Evidence Ordinance was also a colonial statute, and a close copy
of the Indian Act. Thus the statutory provision on the presump-
tion of legitimacy and its rebuttal by proof of no access, is drafted
in identical language. The law on the subject in both England
and India, has necessarily had an impact on the interpretation of
the presumption in Sri Lanka.

According to Section 112 of the Evidence Ordinance, the
fact of birth during lawful marriage or within 280 days after dis-
solution, the mother remaining unmarried, is conclusive proof
of legitimacy. However, birth in these circumstances is deemed
to merely raise a strong presumption of legitimacy, since
the Ordinance provides that it will not be conclusive proof
of legitimacy, if the husband had “no access” to the mother at
a time when the child could have been begotten. The Sri Lanka
statute, unlike the Indian Act, contains an additional basis for
displacing the presumption, and the inference of legitimacy is
also rebutted by proof of the husband’s impotence.l® Though
relevant as an evidentiary rule, the presumption of legitimacy has
special significance for the relationship of persons as parent and
child. It affects not merely the status of legitimacy, but the equally
important status of paternity.
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(a) The legal basis of the presumption

The statutory presumption of legitimacy in Sri Lanka and India,
that was inspired by the Common law, incorporates the maxim
pater est quem nuptiae demonstrant, and is clearly an indica-
tion of the law’s concern that the status of legitimacy should be
protected. The maxim was not developed as an absolute one
in the Common law, and the decisions which span the years
between the early 19th century opinion expressed in the Banbury
Peerage Case,!” and a more recent decision in the House of Lords,*®
clearly reflects the concern of the Common law that the obligation
of paternity should not be placed on the wrong man.

In legal systems where the distinction between legitimacy and
illegitimacy is not so clearly demonstrated, or is absent, the law
is concerned with the status of biological paternity and the relation-
ship of parent and child flowing from it.?* The Common law
and the Indian Evidence Act that was based upon it, conceded
as a matter of policy the important distinction between the status
of legitimacy and illegitimacy. However the English judicial deci-
sions on the manner in which the fiction of legitimacy could be
destroyed, and on the meaning of “no access,” as well as the more
recent utilization of scientific serological evidence in paternity
disputes, clearly indicates that the aspect of biological paternity
was not ignored. The Common law was not merely concerned
with deciding the status of legitimacy according to a legal fiction,
but attempted to achieve a balance between the conflicting interests,
of the child and the husband. The Indian Evidence Act
introduced that same philosophy, for there was clear provision
for the rebuttal of the ‘“conclusive’” statutory presumption of
legitimacy.?°

(b) Judicial interpretation of the presumption in Sri Lanka

The interpretation of the phrase “no access” in section 112,
was the subject of some controversy in the law of Sri Lanka. The
legal battle over the nuances of meaning in this phrase continued
for over half a century, until the Privy Council decided to place
an authoritiative interpretation, on the somewhat elusive language

in the section.
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1. The early trends: the impact of the English Common law

It was recognised in an early decision that while the policy of
the law is to protect the status of legitimacy, the provision for
rebuttal of the presumption indicates that the law does not choose
to impose the responsibility of paternity on a husband, for achild
who is in fact not a child of the marriage.?! Thus some early
cases demonstrate a tendency to follow the Common law. How-
ever others reflect the view that the statutory presumption in the
Evidence Ordinance is not identical with Common law, and give
a narrow interpretation to ‘“no access’’, confining it to physical
impossibility of access of the husband to the wife during the
relevant period.?? Later developments indicate approval for a
more liberal interpretation of the phrase. A Divisional Bench
of the Supreme Court of Sri Lanka for instance held that
the presumption of legitimacy could be rebutted by proof that
there was no opportunity for sexual intercourse.2? In Jane Nona
v Leo a Full Bench of this court, approved of the local decisions
that followed the Common law, and decided that ‘“no access”
must be liberally interpreted to mean absence of sexual intercourse
at the relevant time. The Court concluded that absence of sexual
intercourse being a question of fact, proof of no access had to be
determined by evidence in the ordinary way, without any artificial
restrictions. 24

2. The impact of the Indian law

The authority of Jane Nona v Leo, was queried, in later decisions
in Sri Lanka®® when the Privy Council in the Indian appeal of
Karpaya Servai v Mayandi?® interpreted the phrase “no access’’
in the Indian Act as referring to “absence of opportunities for
intercourse’’. The authority of the local Full Bench decision
was accepted however in several other decisions in the Supreme
Court,*” and this approach appears to have been approved by the
Privy Council in the local appeal of Alles v Alles.28

- In this state of the authorities the Privy Council in Kanapathi-
pillai v Parpathy,?® delivered a judgment which explored the
meaning of the phrase, and departing from the views expressed
in the Indian appeal, interpreted “no access” in a more liberal
sense than even Jane Nona v Leo. Expressing the opinion that
section 112 of the Evidence Ordinance reflected the influence of
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the English legal outlook on the subject, the Privy Council followed
the interpretation of “no access’” adopted by Lord Eldon in Head
v Head.?® In that case, Lord Eldon, in explaining the opinion
of the judges in the Banbury Peerage Case, said that “no access”
would be established by proof that there was no sexual intercourse
at the relevant time. He conceded however, that if there was
personal access between husband and wife under circumstances
where there could have been sexual intercourse, this raised a
presumption of intercourse, which applied unless it were rebutted
by proof that there was in fact no intercourse between the spouses
at that time.

In Kanapathipillai v Parpathy therefore, the Privy Council
rejected a strict interpretation of ‘““no access,’”” suggesting that a
test which considers the “bare geographical possibility of the
parties reaching each other during the relevant period, must be
rejected completely because such a test could hardly ever exempt
a husband from the onus of paternity and could work real injustice
in many cases.”’3® Commenting on the interpretation of ‘““no
access”” adopted by the Privy Council in the Indian appeal of
Karpaya Servai v Mayandi, Lord Tucker who delivered the judg-
ment said that the remarks of the Board in that case must be con-
sidered as obiter dicta. He added that in any case, they did not
indicate that “no opportunity for intercourse’” meant proof of
absence of geographical proximity, and that the actual decision in
Karpaya Servai v Mayandi could itself be explained on the basis
of the interpretation adopted, in the present appeal.’? Lord
Tucker approved of the comments of the Privy Council in the
Ceylon appeal of Alles v Alles that ‘“‘the issue remains whether
on the whole of the evidence made available, it can safely be con-
cluded that there was no access at a time when the child could
have been conceived.’’33

The scope of the decision in Kanapathipillai v Parpathy can
be confined by arguing that on the facts, the Privy Council merely
decided that where there is estrangement between the parties or
aversion to each other indicative of moral impossibility of inter-
course, there is proof of “no access,” even though husband and
wife are in physical or geographical proximity to each other.
Since the Privy Council decided that on the facts before them,
there was no personal access of husband to wife, it may be argued
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that the comments of Lord Tucker indicating that “no access”
could be further proved by rebutting the presumption of inter-
course arising from personal access, were merely obiter dicta.

An attempt to confine the decision in this way seems inde-
fensible, in view of the fact that the judgment of the Board, the
highest judicial authority in Sri Lanka at that time, was delivered
in the context of the problems of interpretation posed by the
Indian appeal, and the prolonged controversy in the Supreme
Court on the meaning of “no access”. The Privy Council in fact
explicitly referred to this aspect before proceeding to give their
interpretation of “no access”. They emphasised that “no access”
could not be limited to proof of absence of geographical or physical
proximity. They said that even if proximity in this sense was
established, if there was no personal access between husband and
wife as would create the inference that intercourse had taken
place—there would be proof of “no access”. Besides they
distinguished the decision in the Indian appeal, and interpreted
access as ‘sexual intercourse,’ clarifying that even the presumption
or inference of intercourse created by personal access, could be
rebutted by factual proof of absence of intercourse at the relevant
time. Consequently, even if the views of the Privy Council on
this latter aspect are treated as obiter dicta, and the interpretation
of the Board truncated in this way, it is surely dicta which cannot
be ignored.

It is clear from the liberal interpretation given to the phrase
“no access” in Kanapathipillai v Parpathy that following the
Common law, an issue of legitimacy in Sri Lanka involves as much
a question of the child’s status, as ascertaining that the obligation
of paternity is not placed on the wrong man. This latter aspect
seems to have been ignored in India, where the courts adopt a
more limited interpretation of “no access’’. It would appear
that the Indian courts interpreting s. 112 of the Indian Evidence
Act have viewed the statutory presumption of legitimacy exclusively
in the light of Karpaya Servai v Mayandi.?* This has meant that
even in situations where there is evidence of moral impossibility
of access due to estrangement, the fact of physical proximity
between spouses as in Kanapathipillai v Parpathy, is considered
adequate proof of ‘access’.35
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Academic comment in India has focused attention on the
undesirability of limiting proof of ‘no access’ to ‘absence of oppor-
tunity of access.” The argument has been made that inaccordance
with principle and English judicial authority, access should be
interpreted as sexual intercourse, and that access in this sense can
only be presumed or inferred from opportunity. It has been
pointed out that “the status of illegitimacy should not be imposed
on a person without clear justification, but 1t is equally important
that nobody should be compelled to own a child that is clearly
not his.”’38

The reliance of Asian countries on western legal models has been
strongly criticised,®” and this argument for a liberal approach
to the presumption of legitimacy may be viewed as another painful
attempt to transplant western reforms into the Asian context.
However, indigenous systems in both India and Sri Lanka had
a much more liberal attitude to illegitimacy than the Common
law,38 while the Christian ethic left its impact on the legal systems
and the values of these societies. If the English law on legitimacy
has developed along satisfactory lines and shed its puritanism, it
secems logical that as long as colonial legislation remains
unrepealed, courts in the Commonwealth derive assistance from
English law in interpreting those statutes. If this attitude is not
adopted the courts of law will bear the burden of an imposed and
also stultified legal heritage, until the legislature decides to place
a new law before them.

The decision of the Privy Council in Kanapathipillai v Parpathy
was undoubtedly influenced by the Common law on the interpreta-
tion of “‘no access.”” While it is true that the Sri Lanka Evidence
Ordinance contains, unlike its Indian counterpart, a casus
omissus clause permitting reference to English law, it is clear that
the Board did not derive inspiration from that section, for the
interpretation it placed on the phrase “no access.”” The Privy
Council referred to English cases because the phrase “no access”
was a familiar Common law concept with a technical meaning,
and could only be understood in that context. It is submitted
that in Kanapathipillai v Parpathy the Privy Council was called
upon to confront the inadequacy of the “absence of opportunity
for intercourse’ test they had expounded in the Indian appeal.
They delivered a judgment which rejected the approach in Karpaya
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Servai v Mayandi, and effected a balance between the conflicting
interests of the husband and the child.

3. The current judicial view in Sri Lanka

Kanapathipillai v Parpathy has been considered authoritative
in the modern law.38* In Samarapala v Mary,?® Alles J. referring
to Karpaya Servai v Mayandi said that it had been authoritatively
decided by the Privy Council that the word access in section 112,
meant not actual intercourse but ‘“opportunity of intercourse.”
However this comment can be considered obiter dicta which is
not authoritative, since it is in conflict with the judgment which
in fact followed the interpretation adopted by the Privy Council
in Kanapathipillai v Parpathy. In Andris Fonseka v Alice
Perera’® reported just prior to Kanapathipillai v Parpathy, Sansoni
J. interpreted ‘no access’ as referring to absence of opportunity
for intercourse, following the Privy Council decision in Karpaya
Servai v Mayandi. Though Alles J. In Samarapala v Mary referred
to Sansoni J’s interpretation with approval, this view as submitted
earlier, is in conflict with the opinion expressed in Kanapathipillai
v Parpathy which his Lordship purported to follow.

The Privy Council interpretation of ““no access’ in Kanapathi-
pillai v Parpathy has therefore been followed by the Supreme
Court of Sri Lanka so that in this country it is no longer possible
to contend that the opinion in Karapaya Sarvai v Mayandi is authori-
tative on the interpretation of “no access.”” The opinion expressed
by the Supreme Court in Samarapala v Mary, also indicates that
the dicta of the Privy Council in Kanapathipillai v Parpathy is
considered authoritative. Consequently if parties are living in
physical or geographical proximity to each other, or where there
is no clear evidence of separation, it will no longer be possible
to argue that there is access, due to the existence of the opportunity
for intercourse. If there is evidence of estrangement, between
husband and wife there will be proof of absence of personal access
and consequently proof of no access.! Andiris Fonseka v Alice
Perera which purported to follow Karpaya Servai v Mayandi is
therefore overruled, unless it is distinguished by arguing that
there was no clear evidence of estrangement between the parties
in that case, even though husband and wife were living apart, and
the wife was intimate with another man.
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4. The quantum of proof

The history of the interpretation of section 112 of the Evidence
Ordinance in Sri Lanka reveals that over emphasis is not placed
on the need to protect the legitimacy of the child. It is submitted
that this attitude is also reflected in the highest judicial authori-
ties on the standard of proof required to rebut the presumption
of legitimacy.

Certain decisions in the Supreme Court of Sri Lanka, have held
that the presumption of legitimacy must be rebutted, as in a
criminal case, by proof “beyond reasonable doubt,’”4* while others
have referred to a “cogent” or “heavy” onus.® The Privy
Council favoured the latter interpretation, in the leading cases of
Alles v Alles and Kanapathipillai v Parpathy.**

The linguistic difference in the phrases used in the Sri Lanka
courts is significant, in that the phrase “‘cogent evidence’ is sugges-
tive of something more than the ordinary civil standard of proof,
and something less than the criminal standard of proof.4> The
phrase indicates that there should be clear and strong proof to
rebut the presumption of legitimacy. The point of using language
different from that associated with the criminal standard of proof,
is to indicate that the standard for rebutting the presumption
need not approximate with that degree of proof. This “in
betweens standard’’ is not unfamiliar in the area of proof. Recent
decisions in Sri Lanka for instance concede that the standard of
proof required to establish adultery in a matrimonial action may
be of a higher degree than the usual civil standard, though proof
beyond reasonable doubt is not required.4®

In Samarapala v Mary, Alles J followed the Privy Council’s
interpretation and stated that ‘“‘cogent evidence” was required to
rebut the presumption of intercourse from personal success, but
he identified the phrase ‘“‘cogent evidence’’ with proof beyond
reasonable doubt.4” It is respectfully submitted that in this case,
his lordship felt compelled to decide the issue of paternity against
the husband, because he required this very high standard of proof.
He did not adequately appreciate the trend of judicial opinion in
Sri Lanka which culminated in Kanapathipillai v Parpathy, when
he said: “I appreciate that such a finding may sometimes cause
hardship to an innocent husband, but in my view the greater
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interests of the child should prevail, and every assumption should
be made in favour of the legitimacy of the child.”4® It 1is
surprising too that the learned judge did not consider that the
concept of the “interests of the child,”” in this context could well
be a myth, given the strong possibility that the child would be
imposed on a father who was sure it was not his, and would
obviously appreciate neither the legal fiction, nor the burden of
proof evolved to protect the child.

The use of the word “‘conclusive’ to describe the presumption
enunciated in section 112, is no justification for introducing the
criminal standard of proof, for the presumption is conclusive in
Sri Lanka only in the absence of proof of “no access’ or
“impotency.”” The definition of ‘“‘conclusive proof”’ in section 4
of the Evidence Ordinance is consequently qualified by the very
language of section 112.4° The concern of the law for the status
of the child, cannot be over-emphasised where the statute accepts
that a child’s legitimacy can be queried in the circumstances
envisaged. The very liberalisation in the judicial interpretation
of “no access’’, and the explanation of the phrase in terms of
‘“absence of sexual intercourse,” is surely a reflection that the
law, in its formative stages was concerned that justice to the
husband should be done on the basis of fact, rather than that .
injustice be done, and strict liability for paternity imposed on
the basis of fiction.?® It seems therefore unreal; and an over-
exaggeration of one aspect of the policy of the statute, to suggest
that the presumption of legitimacy must be rebutted by proof
beyond reasonable doubit.

The validity of accepting the criminal standard of proof has
been queried in England, and it has been conceded that this
standard is too high for rebuttal of the presumption of legitimacy.5!
The Supreme Court of Sri Lanka has asserted the need to prove
adultery beyond reasonable doubt,’* but in Alarmalammal v
Nadaraja,’? the Court of Appeal, in an obiter dictum, doubted
whether adherence to that standard was justified. It is submitted
that the Sri Lanka courts are still free to adopt a more liberal
approach, and that they can review the standard of proof in a
context where adultery is no longer a criminal offence. Con-
sequently the assertion of this high standard of proof in relation
to adultery is no justification for requiring a similar standard for
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rebuttal of the presumption of legitimacy. When an issue of
legitimacy arises, a Sri Lanka court must follow the approach
of the Privy Council in the leading local cases and place its prior-
ities in the correct perspective. While the presumption of legitimacy
in this country is a statutory one, a court must give due significance
to the comment of the Privy Council in Kanapathipillai v. Parpathy,
that section 112 of the Evidence Ordinance reflected the English
legal outlook on the subject. It follows that it cannot afford to
ignore the interpretation of the presumption in the English legal
system where the law is considered as reflecting not merely a concern
with the status of the children born during a valid marriage, but a
corresponding interest in not placing the onus of paternity on the
wrong man.?® If this approach is adopted, there are no policy
reasons for adhering to the criminal standard of proof and for
equating “‘proof by cogent evidence’’—the expression used by the
Privy Council in the Sii Lanka appeals—with proof beyond
reasonable doubt.

5. Nature of evidence admissible to rebut the presumption

The judgment of Lord Tucker in Kanapathipillai v Parpathy,
considered binding and authoritative on the subject in the recent
case of Samarapala v Mary, clarifies that “no access”” can be
proved not merely by proof of absence of geographical proximity,
or even personal access of husband to wife, but even by other
evidence that will rebut the presumption of intercourse that arises
on proof of personal access. Establishing “no access’ by
evidence of the latter description will often be difficult. The Sri
Lanka courts have not accepted the principle of the English law
that husband and wife are not competent to give evidence of
“access’” or “non access”’,’® but even though the evidence of
spouses can be accepted, a court will scrutinize a denial of inter-
course very carefully. Since the status of a child born during a
valid marriage should not be questioned irresponsibly, a court
will be suspicious of possible collusion between husband and wife
in order to obtain maintenance from an innocent third party.
While there is therefore authority for the proposition that sworn
testimony of the husband or the parties denying intercourse will
be adequate, this must be corroborated by cogent evidence.?®
Evidence of the resemblance of the child to the father too, is not
a fact which in itself will be given weightage,5¢ though it may be
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argued that evidence of strong ethnographic features not present
in the mother or the husband is adequate corroborative evidence
of a denial of intercourse between them, at the time when the
child could have been conceived. In this way physical resemblance
may be relevant in rebutting the presumption of legitimacy.®
The difficulty with admitting this type of evidence however, is that
its cogency may be disputed on the argument that ethnographic
differences cannot be identified in countries like Sri Lanka where
many ethnic groups have mingled.

The admission of serological evidence

Serological evidence is considered in many jurisdictions to be
of high probative value in solving paternity disputes,®® and the
value of blood tests, as distinguished from the traditional type
of evidence cannot be ignored in Sri Lanka, in the face of current
medical knowledge. Blood tests of the husband, wife and child
are said to indicate with scientific accuracy that the man cannot
be the father of the child, where he is in fact, not its father. While
an ordinary blood grouping (genotyping) is considered 609,
sufficient to exclude a man who is not in fact the father, the hapto-
globin test is accepted as almost infallible in its conclusions.®®
In developed countries like Britain and the United States, even
more sophisticated tests appear to have been developed and are
used to determine paternity.®®* It is medically recognised that
blood has different constituents and that a child must have derived
these from either parent. The possibility that the child’s grouping
is different to the husband’s as a result of mutations is considered
to be too remote to be of practical significance. If a child’s blood
has some constituent that is absent from the blood of both
husband and wife, the result of the conventional blood typing
tests is to exclude the husband, while raising an inference that
the child derived this constituent from some other man who was
its father. Consequently where two men concede that either of
them could be the father, and both submit to the test, there is
a 90% chance of obtaining an exclusion result.®? But even if
only the blood groupings of the wife child and husband are
obtained, there is said to be a 70% chance of showing that the
husband is not the father if he is in fact not the father.®?
While medical research may at some point be able to indicate
methods of obtaining a positive result, even if serological evidence
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may not afford 1009 certainty, according to current medical
knowledge, it helps to negative paternity and is of strong probative
value. This type of evidence can exclude a person who is in fact
not the father of the child, and may in any case be much more
reliable than evidence obtained from traditional sources.?
Besides it may be possible to draw certain important inferences
from the blood groupings of the husband and child.%*

In both India and Sri Lanka, the presumption of legitimacy
is a statutory rule of evidence. Can it be legitimately argued
that admission of serological admission in paternity disputes
must await the dictates of a legislature, burdened with other
pressing problems, and not always responsive to the need for
systematic law reform? It has been suggested that if the hapto-
globin test comes to be widely used in India, and accepted
as reliable, a significant amendment to section 112 of the Evidence
Act will be necessary to make the presumption of legitimacy
rebuttable by serological evidence.®?

There are no reported decisions, on the admission of blood
test evidence in Sri Lanka, though the possibility of submitting
to the test out of court and producing it as evidence voluntarily,
does not seem unfamiliar to practitioners in the trial courts.%®
This is perhaps why, in as far back as 1945 eminent counsel in the
clebrated appeal of Alles v Alles referred in argument before the
Supreme Court to the fact that a blood test ‘““is a recognised
method of testing illegitimacy.”’®” However, an application that
the child be submitted to a blood test, in the course of the trial
appears to have been refused in that case, and the point was not
canvassed in appeal.

It is submitted that the interpretation placed on “no access”
by the Privy Council in Kanapathipillai v Parpathy permits the
admission of serological evidence to rebut the statutory presump-
tion of legitimacy, as it is enunciated in both India and Sri Lanka.
The Privy Council recognised, in dicta that was part of the inter-
pretation of section 112, that “no access” could be established
even where there was proof of personal access between husband
and wife. The Board interpreted “no access’” to mean absence
of sexual intercourse at the relevant time, or the time when con-
ception could have taken place. This dicta has been considered
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authoritative, and a binding interpretation of ‘no access’ in the
recent decision of Samarapala v Mary in the Supreme Court,
and it is clear that unless the Privy Council judgment is truncated,
“no access”’ must refer to absence of sexual intercourse at the
time of conception. Serological evidence which excludes the
husband is therefore admissible as proof of ‘no access’; it
is possible to prove by blood tests that a husband who had
‘personal access’ to his wife, had in fact ‘no access’ because he did
not have intercourse at the time the child was conceived.

Where reliance is not placed on personal access of husband
to wife at the relevant time, but rather on evidence of actual inter-
course between them, “no access’” can still be proved by serological
evidence.®® In Kanapathipillai v Parpathy Lord Tucker, who
based the interpretation of “no access”” on Lord Eldon’s explana-
tion of the Banbury Peerage case, cited with approval Lord Eldon’s
statement that where sexual intercourse had taken place, “the
child must be taken to be the child of the husband unless on the
contrary it be proved that it cannot be the child of that person.”¢?
Since the fundamental premise accepted in Kanapathipillai v
Parpathy is that ‘no access’ in the statute, means absence of inter-
course at the time of conception, it follows that Lord Eldon’s
comment is pertinent. It emphasises, as the statute does, the
importance of the time of conception, for the law is concerned
with proof that the child was not begotten through intercourse
(access) between husband and wife. Medical evidence will there-
fore clearly be admissible to rebut the statutory presumption of
legitimacy, even where there is evidence of actual intercourse.

It is for this reason that if the child is born long after or before
the period of gestation medically recognised as that necessary
for the birth of a normal child, the presumption is rebutted. In
Alles v Alles for instance Lord Radcliffe reviewed the medical
evidence and said that the husband had sustained the onus of
“proving affirmatively that the only date when he had access to
the first Respondent (the wife) was not a date when the child could
have been begotten.”’® Evidence that reliable contraceptives
were used may also be cogent evidence that the child was not
conceived through any union with the husband. Evidence of the use
of contraceptives, has been considered inadequate to satisfy the
standard of proof beyond reasonable doubt, the standard some-
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times suggested as necessary to rebut the presumption.” Sero-
logical evidence may be open to the same objection, but as
already suggested, the Privy Council has emphasised the need
for rebuttal by cogent evidence. Medical evidence as to the
reliability of contraceptives, and blood test evidence, may inevitably
indicate that even if husband and wife had intercourse, the husband
could not, according to the law of nature, be the father of the child.??

On this analysis, blood test evidence is admissible to rebut the
presumption of legitimacy, when there is proof of personal access,
and the husband nevertheless disclaims paternity.”®? It is also
admissible where there is evidence of sexual intercourse at a time
claimed to be relevant to conception, for serological evidence
can indicate that the husband cannot be the father. It is true
that in Sri Lanka where the husband admits intercourse, the
presumption of legitimacy cannot be rebutted merely by proof
that other men were also intimate with the wife, since the
exceptio  plurimam concubentium is not a defence’s. The
rationale for this premise is that if several men, other than the
husband have had intercourse with the wife, the court cannot
assess the probabilities of the husband or any one of the men being
in fact the father of the child.?”® The fact that the exceptio is no
defence, does not however mean that the presumption can never
be rebutted by evidence which would carry with it the inevitable
inference that the wife had intercourse with another man.
Evidence of intimacy with other men will be inadequate by itself
to rebut the presumption, but other evidence which would
cogently exclude the husband as the father will be admissible.?5*
Medical evidence that the child could not have been conceived
through union with the husband will demonstrate that according to
the laws of nature, he cannot be the father of the child. Since
the areas of scientific knowledge have expanded, a court will neot
be called upon to assess the probabilities of one of several men
being the father, and will have before it, evidence which will
ccgently exclude the husband.?®

In the Sri Lanka appeal of Alles v Alles Lord Radcliffe stated
that birth during the period prescribed in section 112 raised a
conclusive presumption of legitimacy ‘‘unless whoever denies
paternity can prove, not that the child was not conceived of any
union with the ostensible father, but that person had no access
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to the mother at the time when the child could have been begotten
or was impotent.”’?? It is submitted that this in no way conflicts
with the interpretation of ‘no access’ in Kanapathipillai v
Parpathy. Access in Alles v Alles was interpreted by the Privy
Council as sexual intercourse,’® and the Board admitted medical
evidence disproving paternity, despite the fact that the husband
had admitted intercourse with his wife.”

Consequently Lord Radcliffe’s statement cannot be interpreted to
mean that if the husband admits intercourse, the presumption ex-
cludes evidence that the child was not conceived of any union with
the ostensible father. It is submitted that in the context of the inter-
pretation given to ‘access’ in Alles v. Alles, Lord Radcliffe could only
have meant that it was unnecessary foi a husband denying paternity
to go so far as to prove that the child was not begotten of inter-
course with him. He suggested that instead, the presumption
could even be rebutted by proof of absence of access, or sexual
intercourse at a time when the child could have been begotten,
or ‘on proof of the husband’s impotence. This aspect is clearly
emphasised in the following passage from Lord Radcliffe’s
judgment which appears immediately after the statement quoted
above. He said: “It is obvious that in many cases, the onus
of disproving access8? at a time when the child could have been
begotten must be a heavy one. But that being conceded, a Court
that is furnished, as was the trial court in this case, with an
abundance of expert testimony bearing on this very issue. ... 1s
faced with an issue of fact that is not incapable of being resolved,
though it must properly require to be well satisfied by the
evidence if it is to conclude that such access as did take place, did
not take place at any time when conception was possible’.5!

The admission of evidence, serological evidence in particular,
to prevent the imposition of paternity on the wrong man is
in harmony with the policy of section 112. There is no reason
why the courts should reject the current developments in scientific
research on this subject, and show intense commitment to what
has been conceded as a rebuttable fiction in our statute, as well
as the English legal system from which it was derived. The
flexible attitude to the presumption in the English law is surely
relevant, when as Lord Tucker said, “the language of this section,
though not purporting or intended to reproduce exactly the English
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law on the subject, was clearly influenced by the English legal
outlook on the subject matter as disclosed in the authorities in
the course of years in which the word access so frequently occurs.”’82

If evidence of blood tests can be received under section 112
of the Evidence Ordinance to rebut the presumption of legitimacy,
this will be admissible as circumstantial evidence. In some
jurisdictions where serological evidence is deemed admissible to
rebut the presumption, it has nevertheless been rejected for other
reasons. When husband, wife and child have submitted to the
test, the wife consenting on behalf of the child®3 before parties
come to court, or voluntarily, expert evidence of a serologist has
been accepted on the issue of paternity and adultery.®* When
the issue of admission of serological evidence has arisen in the
course of proceedings however, the question of the court’s right
to order a test, or to permit one, has been challenged. The
privilege against self incrimination, and the invasion of a right
of privacy have been suggested as basis for querying the right
of a court to order a blood test on a non consenting adult.®> It
has been pointed out however that the privilege against self
incrimination is not absolute,®® and that an order for a blood test
is in no way diferent from an order which a court could make
that a claimant in a matter involving a bodily condition, submit
to a medical examination.®? The English courts have been wary
in this matter, and reluctant to concede to the courts an inherent’
right to order a test on a non consenting adult. It has been judi-
cially suggested however that a court is entitled to draw an adverse
inference from the unreasonable refusal by an adult to submit to
a test.88 The Family Law Reform Act 1969 now permits the
courts to order blood tests, though persons cannot be compelled
to submit to the tests. However a court may draw certain
inferences from the unreasonable refusal of party to submit to a
test.89 |

The admission of serological evidence in solving paternity disputes
has been difficult in England due to the traditional jurisdiction
of the courts as institutions acting in the protection of a minor’s
interests. Courts which are required to consider the welfare of a
child of paramount importance, have been disinclined to order
blood tests on a child, the results of which may bastardize him.
The Official Solicitor whom the court must appoint as guardian
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ad litem to watch the child’s interests, can object to a direction for
a test in a paternity dispute, on the ground of prejudice to the
child, even where the parents consent to the test. 90 Jn a petition
for divorce on the ground of adultery, an order for a blood test
on a child could be objected to on the argument that it is not in
the child’s interest to query its status, merely in order to determine
an issue of adultery between husband and wife.®* The English
courts however appear to have accepted the force of the argument
that it is in the child’s interest to decide an issue of paternity on all
the evidence rather than half of it. In the context of the reliability
and scientific accuracy of blood test evidence, they have had to
concede that “though it is a sad thing to bastardize a child, there
are graver wrongs. . . . There is nothing more shocking than that
injustice should be done on the basis of legal presumption when
justice can be done on the basis of fact.”??

The Family Law Reform Act 1969 empowered a court to give
directions for the use of blood tests, but did not contain principles
of guidance as to how the jurisdiction should be exercised. The
House of Lords therefore decided that the lower courts must follow
precedents in the higher courts in exercising the discretion that
the statute gave.®® Though the statute had changed the Common
law concept of the presumption and introduced a standard of proof
for rebuttal that was lower than the criminal standard,® the views
expressed in the House of Lords on the value of serological evidence
in paternity disputes do not appear in the main to have been
influenced merely by this statutory change.®® Consequently the
views reflected in the House of Lords are relevant in the inter-
pretation of the Common law.?** The House of Lords appears to
have accepted that while in custody disputes the interest of the
child is the sole criterion,?® in other matters, a court should not
refuse to order a blood test on a child merely because it could
bastardise him or cast a doubt as to his paternity. The opinion
of the Law Lords indicates that in paternity disputes, in general the
interest that the law has in ensuring that justice is done to the
husband, does not conflict with the jurisdiction of the courts as
institutions committed to safeguarding the interests of the child,
for the reason that the wider interests of the child demand that he
should not be foisted on a resentful father, or have a false illusion
of legitimacy based on suppressed evidence.®” The House of
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Lords appears to have accepted that generally “truth should prevail
in the administration of justice,”’®® and there is some suggestion
that in the event of a conflict between the interest of the child and
the interests of justice, it is important that material evidence should
not be suppressed. A court’s right to refuse a test in the child’s
interests, appears to be conceded and strictly defined in terms of
prejudice to health,’® or due to evidence of ulterior or fishy
motives. 100

In Sri Lanka the presumption of legitimacy may be directly:
applied by a party to the action, as where a right of succession
depends as the legitimacy of the claimant.’°* It may also be utilised
in divorce proceedings where alimony is claimed in respect of a
child and the husband denies paternity.1°2 Wahile it can be relevant
in proceedings, for rectifying a birth registration,1°3 it is in actions
for maintenance that the presumption is most frequently invoked as
a defence. Since the presumption in Sri Lanka is statutory, it is
submitted that if serological evidence is admissible on the issue
of “no access” in any of these proceedings, a court cannot reject
it if it has been obtained out of court, or voluntarily. When an
unmarried woman claims maintenance the burden of proving
paternity is the same as in other civil proceedings, and is expressed
in terms of a balance of probabilities. But when a married woman
brings such a claim against a person who is not her husband,
undoubtedly the policy of the law will require a higher standard for
rebutting the presumption of legitimacy, but as already pointed out,
it need not be, as high as proof beyond reasonable doubt.
Consequently, when serological evidence is submitted to court,
it should be adequate to rebut the presumption of legitimacy.

If an issue of the admission of serological evidence arises in
the course of proceedings, the objections voiced in other jurisdictions
against the recognition of an inherent right in the courts to order
a non-consenting adult to submit to a test, are likely to succeed.
The courts in Sri Lanka are traditionally conservative, and would
probably seek specific statutory authorization before they would
adopt this procedure. It is possible however that the objection
to ordering a test on a child may be viewed somewhat differently.

It is true that there is some existing machinery which may be
used to prevent the issue of an order for a blood test of a child.
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The law on Civil Procedure makes provision for the appointment
of a next friend or a guardian ad litem who will safeguard the
interests of the child, when an action is brought by or against a
minor. The Public Trustee (at one time) or an officer of court,
today, may be appointed guardian ad litem when there is no
suitable person willing to act in that capacity, and he is invested
with special functions in safeguarding a minor’s interests. 14 The
Sri Lanka Courts can also exercise the jurisdiction based on the
Roman Dutch law concept of Upper Guardianship over minors.
They have utilised this jurisdiction in the past to ensure independant
representation of the minor in legal proceedings that affect his
interest.105 However the power of the court to order represent-
ation on behalf of a minor seems to be qualified by the statutory
provisions on joinder of parties and causes of action.

It is not the practice in Sri Lanka to join the minor as a party to
legal proceedings in which a question regarding his status arises
incidentally.1°® The decided cases take the view that in applications
for rectification of birth registers and in matrimonial litigation,
the issue of legitimacy even if relevant to paternity, matrimonial
misconduct, or maintenance, is purely incidental, and that a finding
does not bind the child.’®? There is also authority for the
proposition that a decree of nullity on the ground of ante-nuptial
stuprum is not effective to query legitimacy since it is not binding
on a child who is not a party to the action.!® Consequently
an order rectifying an entry in a birth register, or a decision in
matrimonial proceedings on the issue of legitimacy, can be con-
sidered not to affect the status of the child, and it would not bind
him within the meaning of the Ceylon Evidence Ordinance.!%®
The same approach is adopted to an order in maintenance
proceedings.11® The child is therefore not joined as a party; his
interests are not independently represented in matrimonial or in
maintenance proceedings in which legitimacy is queried.

In the context of the existing procedure, it seems possible to
argue that an order for a blood test on a child will not be prejudicial
to his interests, whether the request is made in a maintenance action,
or in matrimonial litigation in order to prove adultery, or support
a denial of an obligation to pay maintenance.!'! The standard
required for proof of adultery as well as the possible suspicion of
collusion may make a court disinclined to act on the request of a
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husband and wife who agree to be tested, and want the child also to
submit to the test merely in order to establish adultery. However
In a matrimonial action where the husband denies paternity, or
in maintenance proceedings where there may be a real injustice to
the husband in being prevented from proving ‘no access’ with the
aid of serological evidence,*? it would be difficult to justify
objections to an order for a blood test on a child. While oral
evidence of husband and wife as to access may be looked upon with
suspicion, there can be no similar qualm about permitting the
admission of scientifically accurate serological evidence in a
paternity dispute.

It is also part of the procedure in a divorce action under the
General law, that unless specifically exempted, the alleged adulterer
is made a co-defendant in the action.’’® This will be a practical
safeguard that subsequent maintenance proceedings!’® will be
brought against the co-respondent, should the husband be able
to rebut the presumption by serological evidence. Besides if in
a later action for maintenance, the result of these tests are
produced, proof of paternity on a balance of probabilities will
not be difficult. In an action against a third party for maintenance
in Sri Lanka, rebuttal of the presumption is in itself considered
proof on a balance of probabilities, of his liability to maintain.115
Consequently, admission of serological evidence which will
exclude the husband will not carry with it the necessary consequence
that the child’s father is unidentified.

If the law is amended so that the child is made a party to legal
proceedings in which the issue of his legitimacy arises,16 it is
possible that the guardian ad litem who represents him may
challenge the admission of serological evidence as adverse to the
interests of the child. In that event the courts can always refer
to the policy of the Evidence Ordinance which has been clearly
interpreted in the case law, as the justification for ordering a blood
test on the child. As we have seen it has been accepted that the
statute reveals not merely concern for the protection of the child’s
status, but a concern for ensuring that the onus of paternity is
not foisted on the wrong man. Consequently even if the Sri
Lanka courts cannot accept as the English Courts appear to have
done, that the interests of justice are inseparable from the interests
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of the child, there is no reason why they should be committed to
the sole criterion of the paramount interest of the child.

A liberal interpretation of the presumption, along the lines of
the developments in the English law does no violence to the
language of section 112 of the Evidence Ordinance. The justi-
fication for such an interpretation lies, not in the need to follow
western models, but rather in the social realities of Asian society.
The status of parentage and its obligations are valued highly in
Sri Lanka, where family ties are considered important. If the
English law in the course of years of development concedes the
importance of that status even within the framework of the tradi-
tional law on the presumption of legitimacy, it is difficult
to appreciate why this insight should be ignored in the countries
with an English legal heritage.

There has been rethinking in many jurisdictions, on both the
nature of the presumption of legitimacy, and the standard of proof
required to rebut it. It is one of the directive principles
of state policy in the Constitution, that the <‘state shall
promote with special care the interests of children.””*'” How-
ever the pressure on the legislature in developing countries is
so great, that law reform in the area of family law, does not neces-
sarily rank high in the scale of priorities. Consequently, when
colonial legislation is interpreted narrowly, the legislature cannot
always be relied on to remedy the problems surfaced in decided
cases. A survey of the judicial interpretation of the presumption
in Sri Lanka indicates that there has been an appreciation of the
balance betwesn conflicting interests which the statute attempted
to maintain. The law has therefore developed in the right direction,
and even in the absence of legislation, the advances of modern
science need not be ignored in deciding paternity disputes.
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In Ranjit v. Shiela, serological evidence was obtained before the parties
came to court, and was accepted on the issue of adultery and paternity.
In the local case of Alles v. Alles adultery had been proved, and the issue
of legitimacy arose because the husband denied paternity. However
the Privy Council appears to have approved of the District Judge’s view
that this issue was relevant to matrimonial misconduct, See Alles v. Alles
(1950) at p. 417 per Lord Radcliffe.

e.g. Samarapala v. Mary.

Civil Procedure Code (1889) s. 598.

Under the Maintenance Ordinance (1889).

e. g. Kanapathipillai . Parpathy.

See judicial determination of parentage Ch. V (2) infra.

Constitution (1978) s. 27 (13)
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CHAPTER 1V
CHANGE OF THE ILLEGITIMATE’S STATUS

An illegitimate’s legal relationship to his natural parents may be
altered, and he may acquire the legal status of a legitimate child
in several ways. Even if the law with regard to the status of the
illegitimate child is liberalised, as long as the law of Sri Lanka
distinguishes between the concept of lawful marriage and the non-
legal union, importance must be attached to methods by which
a child born illegitimate can claim the status of legitimacy. If
that law is not liberalised, it is specially important to consider
those legal principles that will ameliorate the disabilities that an

illegitimate suffers.

1. LEGITIMATION

Legitimation of an illegitimate child is effective to confer the
status of legitimacy upon him. This concept was alien to the
Common law which as we have seen, was more strict in its attitude
to illegitimacy than the Roman Dutch law. Though an illegiti-
mate could only be legitimated by Act of Parliament in English
law, and a liberal law on legitimation was introduced as recently
as 1926, the Roman Dutch law! accepted that an illegitimate
could acquire the status of legitimacy, particularly by the
subsequent marriage of the parents. In this respect it revealed
the impact of the Roman law, though the Canon law too recognised
the principle of legitimation from the twelfth century.'*

General Law

There is some evidence that the principle of legitimation by
subsequent marriage, applied in respect of the marriages of the
local inhabitants of the Maritime Provinces, during the Dutch
regime. De Coste, who was a Dutch Dissave of Colombo,
eight or nine years before the cession of these provinces to the
British, refers to a Resolution of 1747 enunciating the rule that
an illegitimate should belong to the caste of the parents when they
are of the same caste, and legitimate their children afterwards by
marriage.2 Whether the source of this principle was local custom,
or Dutch law, the inspiration for a similar provision in the first
marriage statute introduced by the British, appears to have come
from Roman Dutch law. Since the concept of legitimation by
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subsequent marriage was unknown to the Common law, it found
its way into the Marriage Ordinance (1847)° because the British
considered Roman Dutch law the source of the law regarding the
marriages of the natives in the Maritime Provinces.

Legitimation by Subsequent Marriages

Though Roman Dutch law permitted the legitimation of illegiti-
mates upon the subsequent marriage of the parents, it denied this
facility to children born in adultery or incest. Adulterous and
incestuous unions being “prohibitus concubitus’” in Roman Dutch
law, there could be no question of a subsequent marriage between
the parents of adulterine or incestuous illegitimates.* The Sri
Lanka Marriage Ordinance (1847) in defining the relationships
which could not form the basis of a valid marriage, clarified that
an incestuous union was prohibited. It did not include an
adulterous union as a prohibited relationship. Yet the provision
on legitimation stated that a legal marriage would render
legitimate children procreated before the marriage except if they
were procreated in adultery.®

One view expressed in the Sri Lanka courts was that, the
Ordinance of 1847 was not conclusive on the subject of validity,
so that the Roman Dutch law prohibition on marriage between
persons who had committed adultery was part of the marriage law
in the Maritime Provinces, even after the Ordinance.® However
a series of decisions rejected that opinion and refused to treat an
adulterous union as “prohibitus concubitus.’’” There was some
uncertainty as to whether the Dutch had prohibited adulterous
unions between the natives, but the support for these decisions
came from the fact that adultery was not an offence according to
the Criminal law of the country, during the British regime.® Once
the union was considered permissible, the courts adopted a liberal
attitude to the status of adulterine illegitimates, rejecting the
Roman Dutch law principles on the argument that it would be a
“curious result . ... to punish as it were the victims of persons
whose misconduct the law condones.”’? The same view is reflected
in the report of the Marriage and Divorce Commission (1959)
which recommended liberalisation of the law.?* Nevertheless
the statutory prohibition on legitimation of adulterine illegitimates,
was not the subject of reform and remained a part of the General
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law of marriage until as recently as 1970, when the General
Marriages Ordinance was amended in this respect, by the Legiti-
macy Act of that year. Adulterine children may now be
legitimated by the subsequent marriages of their parents. This
facility has been conceded retrospectively to children procreated
in adultery.®

A subequent legal marriage for the purpose of legitimation is
a marriage that satisfies the requirements for validity, and is either
registered according to the statute, or is unregistered and celebrated
according to custom.!’ While the General law recognises that
a marriage may be presumed to have taken place, when there is
proof that the parties co-habited together as husband and wife
and were treated as such by relatives and friends, it draws this
inference on the basis that the parties lived together after a public
and customary ceremony of marriage. The presumption of
marriage from ‘“co-habitation and repute” is not therefore a device
to eliminate the legal distinction between lawful marriage and
concubinage. If there is evidence that the unregistered union of
the parents of an illegitimate child was not solemnized according
to custom, evidence of co-habitation and repute will not be adequate
to prove legitimation by subsequent marriage.114

The General Marriages Ordinance contains a specific provision
enabling a Christian minister to solemnize death-bed marriages of
persons who are Christians.'? This practice was permitted in the
early marriage legislation due to pressure from the Catholic church
which claimed that it would facilitate the giving of the last sacra-
ment.’® It creates a special privilege for Christians, who can
regularise an informal union, even at the point of death, thus
conferring the status of legitimacy on the children.

Legitimation by Act of the Sovereign

In the Roman Dutch law, like in many other Civil law systems
influenced by Roman law,'** an illegitimate could acquire the
status of legitimacy by an act of the soverecign. Though some
writers express the view that this method of legitimation is obsolete
in the modern Roman Dutch law,!¢ it has been argued that the
principle is applicable even today, and that there has merely been
a failure to maintain the proper machinery for making an application
to the executive.!® Since legitimation by subsequent marriage
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may not always be possible, it is desirable that there should be
alternative methods by which a child can acquire the status of
legitimacy.

An early twentieth century work on the law of Sri Lanka refers to
this method as one way in which an illegitimate can be legitimated.16
Whether the method can be utilised today by an act of the cxecu-
tive is related to the issue whether the statutory provisions on
legitimation by subsequent marriage have superseded the Roman
Dutch law.

Since legitimacy is a topic which falls within the law of marriage,
can it be argued that the only method of legitimation available
is that referred to in the legislation on marriage ? The Marriage
Ordinance of 1847 which purported to declare the law of marriage
for the first time, contained a provision that the statute did not
“profess to treat or declare the whole law of marriage,” and also
stated that the law of marriage would be the same as it was before
the Ordinance, except in the event of a conflict with the statute.!?
This provision was interpreted by some judges in the Supreme
Court, as permitting reference to the Roman Dutch law of
marriage.'®  According to another opinion expressed by de
Sampayo A. J., the Ordinance was intended to set out a uniform
law of marriage, and this casus omissus clause was introduced
for the purpose of conserving the special laws applicable to Kandyan
and Mohammedans.1?

We have seen that the first declaratory legislation on marriage
was drafted in a context where the British assumed that the Roman-
Dutch law governed the marriages of the native inhabitants of the
Maritime Provinces. The report of the Sub Committee of the
Legislative Council which examined the Ordinance of 1847,
confirms that the controversial ‘casus omissus’ clause referred
only to the principles of Roman Dutch law. While the legislators
intended to introduce a uniform law, there was a distinct hostility
to Kandyan law, and the uniform statute on marriage was viewed
as one way in which the Kandyan could be given a “civilised”
marriage law.2® Though de Sampayo J. doubted the necessity
for enacting a vague “casus omissus™ clause when it would have
been quite simple to specifically refer to the applicability of Roman-
Dutch law, it appears that the provision was drafted in this language
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because the legislators thought that the marriage law of the Maritime
Provinces was “well defined and understood’’ as the Roman Dutch
law of marriage. The report of the Sub Committee also indicates
that they were unwilling and unable to declare the whole Roman-
Dutch law on marriage, and thus utilised the casus omissus clause
to permit easy reference to that body of legal principles.*!

Legitimation by subsequent marriage was therefore not the only
method available in the law of Sri Lanka when the Ordinance
of 1847 applied. However this statute was of limited application, and
a similar casus omissus clause was not retained in the Ordinance
of 1863 that replaced it. This fact supports the view of de Sampayo
A.J. that the Roman Dutch law of marriage ceased to be
applicable after 1863.22 Nevertheless the courts of Sri Lanka
have for many years acted on the premise that “the effect of the
legislation in regard to marriage ... has been to repeal all those
portions of the Roman Dutch law on the subject in regard to matters
which are expressly dealt with by legislation.”’?® There are many
areas in which the Roman Dutch law of marriage continues to
apply. For instance, the Roman Dutch law with regard to the
grounds on which a marriage is voidable has been considered
part of the General law of marriage, despite the fact that the
marriage legislation also deals with the circumstances in which
a decree for nullity could be obtained in the case of a void
marriage.?* On the same premise it may be argued that the
statutory provision on legitimation by subsequent marriage,
does not prevent legitimation by an application to the executive
authority, if the exercise of such a power by the executive does
not conflict with the Constitution of Sri Lanka.2’* Legitimation
could also be viewed as a subject that is part of the Roman Dutch
law on parent and child. It can be argued that a provision on
legitimation in the marriage statute does not preclude the
possibility of utilising other methods available according to the
Roman Dutch law of parent and child.

Legitimation by an Act of Parliament is always possible in the
modern law even without reference to the Roman Dutch law.2?

The Effect of Legitimation

The Roman Dutch jurists seem to agree that children legitimated
by subsequent marriage do not differ from legitimate children,
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and this would suggest that the status of legitimacy was conferred
on them with retrospective effect.2® Not all countries which have
been influenced by the Roman law, accept this view.2? The Legiti-
macy Act of Sri Lanka, recognises that legitimation by subsequent
marriage places the illegitimate in the same legal position as a
legitimate, for a specific proviso declares that children procreated
in adultery prior to the Act do not acquire rights by legitimation
which will displace the rights of others that have already vested.28
Since the reform of the law appears to have been inspired by the
recommendation of the Marriage and Divorce Commission, it
would seem that the statute was intended to reflect their view,
that the status of legitimacy should accrue as from the date of
birth.28% Tt can be argued that if legitimation does take place
on an application to the Executive, it should be effective only from
the date when the status of legitimacy is conferred. There is
nothing to prevent the Legislature conferring the status of legitimacy
on individuals retrospectively.

Customary Law
1. Kandyan Law

The early commentaries by English writers on Kandyan law do
not refer to a concept of legitimation, but Hayley, in his treatise
on the subject, expresses the view that legitimation by subsequent
marriage was permitted in the traditional law of the Kandyans.??
It is difficult to understand the need for this concept in a context
where formalities were not generally associated with marriage,
and the attitude to the non-legal union itself was liberal. The
criterion of legitimacy in Kandyan law appears to have been
birth within a union which conformed to certain accepted norms
with regard to a legal union. When co-habitation could have
commenced without formalities,3° it is not clear how the event
of marriage could have had any special significance for the
legitimacy of the issue.

The principle of legitimation by subsequent marriage received
statutory recognition in the first Kandyan Marriages Ordinance
of 1859.31 It became a legal rule of vital importance when this
legislation introduced the concept of formal solemnization of a
Kandyan Marriage by registration. The British were concerned
with certainity of title to property, and viewed the marriage

PUBLIC LiBFARY

JAFFNA .

r| ANV




legislation as a method of placing “domestic events on record
and of putting them beyond dispute.”32 When the statutory
formality of registration became essential to the validity of
a Kandyan marriage, it was official policy that “cohabitation
upon other terms than registration will be concubinage, not
marriage.”’?® Legitimation by subsequent marriage was therefore
a necessary device to prevent the bastardization of issue procreated
in unions entered into before the statute came into force.34

The Ordinance of 1859 denied the benefit of legitimation
to children born in adultery.?® This prohibition again echoes
the values of the Roman Dutch law, for a system which permitted
polygamy and informal liaisons, and recognised the right of succes-
sion of adulterine illegitimates could hardly have accepted such a
principle.?®*  The prohibition on legitimation of adulterine
children in the Kandyan marriage statute seems to have been
mspired by a desire to assimilate the Kandyan law to the law of
the Maritime Provinces. The Ordinance did introduce the Roman
Dutch law with regard to divorce,3¢ and the comments of Governor
Ward, when recommending the statute to the colonial office
confirms this official policy. ‘“The present Kandyan law,”’
he said ““is in high conflict with all the marriage laws of the
civilised world; the present bill destroys the conflict of laws.’’37

We have seen that the British changed this policy drastically,
when it was discovered that the Ordinance of 1859 was ‘“‘premature
and faulty legal action on a delicate subject.”’8® Just as the
divorce law was liberalised by the subsequent Ordinance of 1870
so as to conform to the traditional Kandyan law,® incentives
were provided for legitimation of children and regularisation of
unions which were adulterous due to the failure to abide by the
statute of 1859. This liberal policy was considered the only way
to remedy the havoc likely to be caused by a generation of illegimates,
to the very property titles the policy-makers wished to settle.4
The Ordinance of 1870 therefore did not contain a prohibition on
legitimation of adulterine children, and the disability was clearly
repealed.*!

A judicial dictum in the Supreme Court has referred to the fact
that the Ordinance of 1870 indicates the liberal attitude of the
Kandyan law to adultery; the present Kandyan Marriage and
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Divorce Act, reflects the same values.#2 There are no restrictions
on the legitimation of Kandyan illegitimates by the subsequent
marriage of their parents. The subsequent marriage con-
templated in Kandyan law, has always been a registered marriage,
since that requirement has been essential for validity since the
very first marriage statute was enacted. An unregistered marriage
solemnized merely according to custom does not confer the status
of legitimacy on illegitimate children, and this can limit the scope
of legitimation in Kandyan law.

A marriage between persons subject to Kandyan law may also
be solemnized and registered under the General law. Con-
sequently, until the General law on legitimation was amended
recently, Kandyans who registered their marriages under that law
were governed by the prohibition on legitimation of adulterine
children in the General law.4®> The facility of contracting a
marriage under the General law was given to Kandyans, especially
to accommodate Christian Kandyans, since the Kandyan law
of marriage conflicts with the Christian values regarding
marriage.4* With the repeal of the prohibition in the General
law, Kandyans who choose to contract a marriage under that
law may also legitimate adulterine children, even though the other
provisions that govern their marriages continue to reflect concepts
that are quite different to those in the Kandyan law.

The Supreme Court has held that subsequent registration makes
an unregistered union valid retrospectively, thus suggesting that
children of the union will be deemed legitimate apart from any
principle of legitimation.4®* 1In any event the fact that there is a
statutory provision on legitimation ensures that illegitimate
children acquire the status of legitimacy with retrospective effect.
The Kandyan Marriage Ordinance (1870) as well as the present
Kandyan Marriage and Divorce Act recognise that a legitimated
child is entitled to the same rights as if procreated subsequent to
the marriage.?® Some confusion with regard to the legal status
of adulterine children has been created by a disability introduced
by the Kandyan Law Ordinance (1938). We have observed that
the Kandyan Law Commission adopted a very strict attitude to
the rights of illegitimates, and their views are reflected in this
Ordinance.4%* According to a provision in this statute, which
governs the subject of intestate succession, subsequent marriage
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is deemed to confer the status of legitimacy on children procreated
prior to the marriage, only if they have not been procreated in
adultery. Thus, despite the repeal of the prohibition on legitima-
tion of adulterine issue in both the Kandyan law and the General
law, adulterine Kandyans who are legitimated by the subsequent
marriage of their parents cannot always claim to succeed in the
same manner as legitimate issue.4?

The conflict between the provision on legitimation in the
Marriage Ordinance (1870) and the Kandyan Law Ordinance
appears to have passed unnoticed when the former statute was
repealed by the Kandyan Marriage and Divorce Act. Since the
provision on legitimation in this Act is drafted in the language
contained in the 1870 statute, it is difficult to suggest that this
provision was meant to supersede the conflicting provision in
the Kandyan Law Ordinance. Though recent accounts on the
Kandyan law emphasize that the facility of legitimation is
available to adulterine children, they have not discussed the con-
flicting provision in the Kandyan Law Ordinance.4® The
Legitimacy Act which confers the status of legitimacy on adulterine
children with retrospective effect, cannot be interpreted as having
repealed the provision in the Kandyan Law Ordinance, at least
with regard to marriages under Kandyan law, since these are
specifically excluded from the purview of the Act.?® However,
Kandyans who marry under the General law and are nevertheless
governed by the Kandyan law of succession,?® may be able to
argue that the restrictive provision in the Kandyan Law Ordinance
with regard to succession does not apply, in view of the provisions
in the Legitimacy Act.

Unless a court is prepared to hold that the provision on legiti-
mation in the Kandyan Marriage and Divorce Act has tacitly
repealed the conflicting section in the Kandyan Law Ordinance,
aduiterine children of parents married subsequently under
Kandyan law, will be denied the rights of succession available to
legitimates. The provision in the Kandyan Law Ordinance was
enacted by an oversight, and it is one that should be repealed by a
specific amendment to the statute.

Legitimation by an Act of Parliament will be possible as in the
General law. If legitimation by an act of the executive is part
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of that law, this method too may be extended to Kandyans on the
principle of casus omissus. However, since the Kandyan law
Ordinance refers only to legitimation by subsequent marriage in
its definition of legitimacy for the purpose of intestate
succession,®®* it may be argued that the rights of succession of
legitimate issue cannot be claimed by children legitimated by other
methods, and that this is an indication that the General law is in
conilict with the principles of Kandyan law. This contradiction
can only be resolved by an amendment of the relevant provision
in the Kandyan Law Ordinance.

2. Tesawalamai

Since the General law of marriage applies to Tamils governed
by the Tesawalamai, illegitimate children may be legitimated in
the same manner as under the General law. They may thus
acquire the status of legitimacy even if their parents’ subsequent
marriage was unregistered, provided it was solemnized according
to the Tamil customs associated with the marriage ceremony. 51

3. Muslim Law

Islamic law, which as we have seen adopts a very severe attitude
to illegitimacy, does not enable the status of legitimacy to
be conferred on an illegitimate child. It does not therefore
recognise the concept of legitimation, and the subsequent marriage
of the parents has no effect on the legal status of the illegitimate
child. We have observed that adultery is a bar to marriage, and
that the children born of such a union are illegitimate. Though
an informal union between unmarried persons may be legalised
by marriage, the issue remain illegitimate.52

These principles appear to apply with regard to illegitimate
Muslim children in Sri Lanka. The Marriage Ordinance of 1847
which contained a provision on legitimation by subsequent marri-
age was intended to apply to Mohammedans,?3 but it was never
promulgated in respect of this community. Subsequent legislation
on the marriage law of the Maritime Provinces did not and does
not govern Muslims.®® An adulterous relationship cannot be
converted into a valid marriage,’4* and the Legitimacy Act
declares that its provisions do not apply to persons professing
Islam.%5 This clear legislative trend indicates that Muslims are
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governed by their personal law, and not by the General law on
legitimation.

The application of the personal law of the Muslims in this area
is not surprising. Legitimation is a topic that can be considered
“connected with marriage”, and thus attracting the principles
of Islamic law, introduced by the Muslim Marriage and Divorce
Act.’®¢ We have also observed that the principles on legitimacy
in Islamic law can be applied as part of the law on parent and
child.?” When this law denies the very concept of legitimation,
it can hardly be argued that there is a ““casus omissus’’, justifying
the introduction of the Roman Dutch law on this topic.

We may therefore conclude that an illegitimate Muslim in Sri
Lanka cannot acquire the status of a legitimate child by the legal
device of legitimation.

2. RECOGNITION

Some jurisdictions accept that an illegitimate may acquire the
status of legitimacy by an act of voluntary acknowledgment on
the part of the putative or natural father. Acknowledgment may
be by some formal act, such as the signing of a birth register, or
by receiving the child into the father’s family. Thus, in several
jurisdictions in the United States, there are statutes which consider
acknowledgment in this sense a method of legitimation of the
illegitimate child.®8

The concept of recognition or acknowledgment of an illegitimate
by the putative father is considered to be typical of Civil
law systems derived from the Roman law.8*  However,
acknowledgment by the putative father was not an independent
method of legitimation in Roman law, and was ineffective in
the absence of an application to the sovereign authority for
legitimation of an illegitimate child. It does not therefore appear
to have been a separate method by which an illegitimate could
acquire the status of legitimacy under Roman law.58®  Besides,
many Civil law systems, which consider an illegitimate filius
nullius or a child of no-body at birth, permit the mother
to recognise or acknowledge her relationship to an illegitimate
child. Recognition by the father does not, even in these countries
confer the status of legitimacy, but it creates an “intermediate

158



status between illegitimacy and legitimation™, effective to create
legal rights and duties, and a legal relationship between the
recognizing parent and the child.?8¢

Since the parent who acknowledges the child is vested with
parental authority,®®® recognition by the putative father
prejudices the mother’s legal rights, where the law concedes that
there is a legal relationship between her and the illegitimate child.
Consequently though unilateral aknowledgment by the father
appears to have been possible in European legal systems where
recognition was an accepted principle, the mother’s consent is
now invariably considered a necessary prerequisite. Besides,
even when recognition of an illegitimate is permitted, an extra
marital child cannot be aknowledged by a married person unless
the other spouse consents, a principle which attempts to safeguard
the lawful family unit by protecting the legal rights of spouses,
and the property rights of the legitimate children of the
marriage. 8¢

General Law

The legal relationship between the mother and the illegitimate
at birth is accepted in the General law. It is only relevant to
consider whether an act of aknowledgment by the putative father
alters the legal status of the child. In the General law such an act
of acknowledgment of an illegitimate is only an item of evidence
in proving paternity, for the purpose of enforcing legal obligation
that the law may impose on the putative father. The illegitimate
does not acquire the status of legitimacy because of such an act.
Recognition or acknowledgment is not even effective to create
the full legal relationship of parent and child between the
illegitimate and the father, for the legal relationship to his mother
remains unaffected.

Under the Births and Registration Act, No. 17 of 1951 the father
of an illegitimate is under no obligation to admit paternity, and
even if he wishes to aknowledge paternity, his name can be entered
in the register of birth only if the mother agrees, and provided
both of them sign the register.® Such an acknowledgement when
reflected in the certificate of registration is not considered by the
Sri Lanka courts to be prima facie evidence of paternity.® It
is merely admissible under the Evidence Ordinance as evidence
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which may have some geneological value, or as evidence which
will corroborate a woman’s allegation that a man is the father of
her child.®!

Evidence that a man received a child, born of a non-legal union,
into his family is also treated in the same way—as merely some
relevant evidence on the issue of paternity.®? Similarly, the fact
that a man entered into an agreement with the mother of an
illegitimate child to maintain it, is considered merely evidence
that corroborates the mother’s allegation of paternity, in a
subsequent legal action for maintenance.®?

Recognition or acknowledgment of paternity in any of the
above situations does not confer parental rights, and has no impact
at all on rights of succession. Thus the putative father has no
legal right to custody. An illegitimate who has been acknowledged
by his father in this manner suffers the same disabilities as any
other, and can only claim to inherit the father’s property under
his will.64

Customary Law
1. Kandyan Law

Since the mother’s legal relationship to the illegitimate is
conceded in Kandyan law too, the only relevant question is
whether acknowledgment by the putative father has any significance
for the legal status of an illegitimate child. The present Kandyan
law permits a limited type of recognition when it confers special
rights of succession on an illegitimate, where paternity has been
acknowledged by the putative father. Thus the Kandyan Law
Ordinance states that an illegitimate may claim the same rights
of inheritance as legitimates in respect of the acquired property
belonging to the intestate estate of his putative father, if the latter’s
name was entered as the father, when his birth was registered.®®
While the Birth and Deaths Registration Act applies to
Kandyans®® clearly the legal effect of a statement on paternity
in the certificate of registration is quite different to that in the
General law. The statement in the birth certificate of the
illegitimate child of a Kandyan man is deemed an act of acknow-
ledgment, effective to create the legal relationship of father and
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child, even though for the limited purpose of creating some
rights of inheritance.

Despite the fact that recognition in this sense is possible in
Kandyan law today, it must be noted that the legal status of the
child remains that of an illegitimate. Consequently, even though
recognition by the putative father confers a special right of succes-
sion that is not available to other illegitimates, it does not operate
as a method of legitimation. Besides, the father does not acquire
any parental rights in respect of the child.®*

2. Tesawalamai

Tamils subject to Tesawalamai are governed by the General
law on this subject. Consequently even a man who has
acknowledged the paternity of an illegitimate child does not have

any legal right, and can ensure rights of succession for him only by
making a will.¢?

3. Muslim Law

Islamic law contains a legal principle of acknowledgment
of paternity or iqrar.®® However this is a totally different
concept from that we have discussed, since it is not one that is
effective to confer the status of legitimacy on an illegitimate child.
An illegitimate who is the issue of zina or illicit intercourse
cannot be acknowledged by the putative father. Acknowledgment
in Muslim law is merely an admission that a child is legitimate,.
in circumstances where his paternity is uncertain, and only on the
basis of a presumption that a valid marriage has taken place.
Acknowledgment is therefore confined to situations where a lawful
marriage between the parents may be presumed.

The principle of acknowledgment appears to have developed
from the very need to mitigate the harshness of legal values that
denied an illegitimate’s natural relationship to its parents. Con-
sequently in systems where the illegitimate child’s legal relationship
to the mother was accepted, but a legal relationship to the father
was denied, there was clearly merit in a principle that permitted
a man to voluntarily assume legal obligations and rights in respect
of a child whom he had fathered. It helped at least to ameliorate
the legal position of those illegitimates whose father wished to.
admit paternity and accept the rights and obligations of a parent.
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In the General law and the Kandyan law where a distinction
i1s drawn between the concept of legitimacy and illegitimacy, can
the concept of recognition provide a meaningful solution to some
of the problems connected with the legal status of the illegitimate?
When acknowledgment by the putative father is deemed to be
effective as a method of legitimation, it creates the inference that
it is a relationship to the male that is necessary to confer the status
of legitimacy. Such a concept would be difficult to support when
equality of the sexes is both a traditional and current legal value
in Sri Lanka.®®* It would also be hard to justify the logic of
maintaining the distinction between the concept of the lawful
(generally monogamous) marriage and the non-legal union, if
either or both the unmarried parents of an illegitimate could confer
the status of legitimacy by the act of acknowledging their relation-
ship to the child. There is not the same objection to attaching
importance to an act of acknowledgment by the putative father.
and considering it as effective to remove some of the disabilities
of illegitimacy, by creating certain legal rights and duties between
him and the child.®® Recognition in this sense we have seen,
can be subject to legal controls which will safeguard the interests
of the mother and child, as well as the spouse and legitimate
children of a married man.

If the status of illegitimates can be improved in this way it is
hardly an argument that the legal system is thereby permitting
the putative father to acknowledge at his whim and fancy those
illegitimates on whom he wishes to confer legal rights.®9* If
the legal system discriminates against illegitimates, must it be
committed to subjecting all to the same harsh rules, and preventing
the assumption of voluntary responsibility by the father? Re-
cognition can be a creative legal principle unless the need for
1t 1s obviated by more liberal laws, which as in England accept
that there can be a natural as well as a legal relationship between
the putative father and the illegitimate child.

There is nothing in the present law to prevent the putative father
acknowledging an illegitimate, bringing him up and providing
for him in his will. If the law regarding the illegitimate’s status
is not liberalised significantly, there is good reason to legalise
the practice of voluntary assumption of responsibility for an
illegitimate child. It is now recognised even in the west that
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the law should as far as possible reinforce the rights and responsi-
bility of parents for their children, with minimum state interference,
since it seems to be agreed that the state is not the best instrument
to “‘manage except in a very gross sense, so delicate and complex
a relationship as that between parent and child.”’6®* The trad-
itional laws of Sri Lanka, seem to have acted on a similar theory,
in their policy with regard to the relationship between parent and
child.” Giving legality to recognition by the putative father,
can be supported by the same rationale.

3. COURT ORDER

When both parties to a duly solemnized marriage bona fide
believed that the marriage was lawful, but it was void because
the parties lacked legal capacity to marry, the Roman Dutch
law permitted the union to be considered a ‘“‘putative marriage.”’
In proceedings to annul such a marriage, a court could therefore
declare the issue legitimate. If such an order of court is purely
declaratory of a status that children of a putative marria ge acquire
by operation of law retrospectively, it will not be a device which
makes illegitimate children legitimate. However if it confers
the status of legitimacy on the illegitimate children of a marriage
that is not lawful, a court order will be effective to change their
legal status.?0*

Early South African cases which apply the Roman Dutch law
principle on putative marriage, reflect the view that it is the court
order which legitimates the child of a putative marriage.”® Thus
an application for a declaration of legitimacy was considered
essential.”? However there are later cases which recognise that
in proceedings to annul a marriage, a court may mero motu,
declare the issue legitimate. This approach conforms with the
principle that the court order is merely declaratory of a status
which the children of a putative marriage are entitled to by
operation of law.”? Some authorities favour the view that the
court order will not bind third parties such as legitimate issue of
either parent who have not been represented in court, because they
stand to be prejudiced in their right of intestate succession by the
declaration on legitimacy.” Others do not accept the need for
representation of persons with conflicting interests, thus supporting
the principle that the court is merely making a declaration of a
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status that accrues to the children retrospectively.” In view
of the uncertainity on the point, it is not clear whether an order
of court is a method by which the issue of a putative marriage
acquire the status of legitimacy.”* In England where the concept
of putative marriage has been the basis for statutory reforms
regarding the legal status of the children of void marriages, the
issue acquire the status of legitimacy by operation of law.74A
Once a putative marriage is established, it appears inherent in
the policy of the doctrine, that the issue of the union should not
be treated differently from legitimate offspring. Thus a court
order should not be considered a method of legitimation, but as
declaratory of a status acquired by operation of law.

General Law

It was at one time doubted whether the concept of putative
marriage could be utilised to confer the rights of succession of
legitimate children on the issue of a bigamous and void marriage
contracted in good faith. In Silva v Kainerishamy?® the court
expressed the view that since the succession rights of illegitimates
were defined by the Matrimonial Rights and Inheritance Ordinance,
a child of such a marriage could not claim to inherit as a legitimate
child.

This decision seems to be based on the view that children of
putative marriages are illegitimate. However whether a child
is legitimate or not is a matter which is determined, not according
to the Ordinance on inheritance, but according to the law of
marriage. If according to that law, the issue of a putative marriage
is deemed to be legitimate or may be legitimated by a court order,
there is no question but that they would be entitled to the rights
of inheritance available under the Ordinance, to legitimate children.

It has been stated earlier that the Roman Dutch law continues
to be a source of law with regard to some aspects of marriage.”’
The principle of putative marriage may thus be considered
applicable as part of the General law of marriage in Sri Lanka.
In fact Weeramantry J. accepted that the principle applies in the
case of Fernando v Fernando.”® It is not clear whether the
facts of the case justify the conclusion that the marriage was a
putative marriage according to Roman Dutch law principles;
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his lordship’s comments may thus be merely obiter dicta.
Nevertheless, this judicial opinion was based on the view that the
Roman Dutch law on putative marriage is part of the General
law and that children of such a marriage have a legal right to
be considered legitimate. A court order will accordingly, be
merely declaratory of their status, and cannot be a method of
conferring legitimacy on an illegitimate child.

The concept of putative marriage protects the issue from
the usual consequences of a void marriage. It is familiar to Civil
law jurisdictions, and its essential justice has been accepted as a
basis for the statutory reforms that have been introduced in a
Common law country like England.?’®® It is clearly an aspect
of the Roman Dutch law that should be retained in the modern
law of Sri Lanka. A court order on the legitimacy of children
should be viewed as merely declaratory of a status that the issue
have acquired by operation of law.

Customary Law
1. Kandyan Law

The Kandyan Law Ordinance defines legitimacy for the purpose
of intestate succession in terms of a marriage between parents
“according to law.”7°¢ The concept of putative marriage would
be contrary to the meaning of legitimacy in that statute. Besides
the Kandyan Marriage and Divorce Act contains a specific
provision on the validation in certain circumstances of a marriage
which is void because the parties are below the prescribed age
of marriage.”® If the Roman Dutch law on putative marriage is
considered applicable to Kandyan marriage, the doctrine will have
to be introduced in a context where the Kandyan law has its
own principles. In view of the specific provisions in the law on
marriage, it appears artificial for a court to utilise the concept of
““casus ommissus’’ to extend the application of the General law
on this point. The principle of putative marriage should thus
be introduced into Kandyan law through legislative reform.

2. Muslim Law

According to Islamic law the children of a void (batil) marriage
are illegitimate, and the union cannot be legalised or the issue
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rendered legitimate. Children of an irregular (fasid) marriage
are considered legitimate.”” Since the Muslim Marriage and
Divorce Act has introduced Islamic law on marriage and matters
incidental to it, the General law concept of putative marriage
cannot be extended to Muslim marriages except by special legisla-
tive reforms.

4. ADOPTION

Adoption may be effective to improve the legal status of the
illegitimate, without conferring the status of legitimacy. This
aspect will be discussed in the chapter on adoption.?®
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CHAPTER V |
PROVING THE PARENT-CHILD
RELATIONSHIP

With the development of the science of serology blood tests
can be used to prove parentage.! In the absence of sophisticated
techniques or difficulties in obtaining such evidence, more tradi-
tional methods may have to be used to establish the fact that some
individual is the natural parent of a child. We have seen that
evidence of residence, acknowledgment, and reception into a family
may be utilised to prove paternity,® while the presumption of
legitimacy is an extremely important principle in establishing the
latter relationship.2 The Sri Lanka law also contains statutory
provisions for registration of births, while the status of persons
as parent and child, may be decided by a court in legal proceedings.
It is proposed to examine the statute law on registration of births,
and to consider the extent to which these statutory provisions as
well as judicial proceedings may be utilised to obtain a conclusive
finding regarding the status of persons as parent and child.

1. REGISTRATION OF BIRTHS

The registers known as Thombos were used in the Dutch regime
to maintain a record of the place of birth of an individual, and
contained information on parentage.® The Regulation of 1822
which applied to marriages, appears to have been introduced by
the British to remedy the defects and abuses jn the system of
registration which had been established by the Dutch and
continued in the Maritime Provinces in the early period of British
rule.* The Regulation provided for the registration of births
of the local inhabitants of these Provinces. The next legisiation
on this subject was the Marriage Ordinance (1847) which did not
merely deal with the law of marriage, having also been enacted
to introduce a better law with regard to registration of birth. The
first statute of uniform application in respect of all persons which
dealt solely with the subject of registration of births and deaths
was the Ordinance No. 18 of 1867. It applied throughout the
country to persons governed by the General law, as well as the
Customaryv law.5
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The Ordinance of 1867 while providing for registration of births
made the certificate of registration or the birth certificate prima
facie evidence of the birth.® The use of the phrase “prima facie”
was clearly intended to indicate that the certificate was something
more than mere evidence of the birth, even if it was not to
be treated as conclusive evidence.®® Different views were
expressed in the Supreme Court on the evidential value of the
birth certificate. According to one view the birth certificate was
prima facie evidence of the fact of birth, but not of the date of
birth.” However in Mauthiah Chetty v de Silva® Bonser C. J.
in an obiter discussion of -the point, rejected this view. He said
that the fact of birth was evidenced by the existence of the person,
and it was possible to conclude that the obvious intention of the
legislation was to make the certificate prima facie evidence of the
details of the event, such as the date of birth. The birth certi-
ficate subsequently came to be treated as prima facie evidence
of the fact of birth, the date and place of birth and the identity
of the person registering the birth.?

The present law on this subject is contained in the Births and
Deaths Registration Act (1951),1° which is a statute of general
application throughout the island. The parents of a legitimate
child and the mother of an illegitimate have a duty to give informa-
tion of their child’s birth within 42 days, to the District Registrar,
who is required to register the birth and issue a certified copy of
the entry. This certificate indicates among other things, the name
and sex of the child, the date and place of birth, the name and
race of the parents, and whether the parents were married.!!

The latter information, revealing as it does on the face of a birth
certificate that a child is illegitimate, is considered relevant because
the statute attaches importance to the legal distinction between
legitimate and illegitimate children. There are many provisions
in the statute which reflect this policy. Thus both parents of a
legitimate child are under a duty to give information of the birth
to the appropriate District Registrar. It appears to be due to
the presumption of legitimacy that the District Registrar is
permitted by the statute to enter the name of a married man as
the father of a child, upon information provided by a married
woman or certain other specified persons.!? If the Registrar has
reason to doubt the legitimacy of a child whose birth has been
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or is sought to be registered, he is empowered to notice persons
who may be prejudiced, to appear before him, and he may call
for proof of the marriage.’®* By contrast only the mother of an
illegitimate is under a duty to give information of its birth, while
the District Registrar may not generally enter a man’s name as
father of an illegitimate child. He may do this on the order of
a competent court, or at the joint request of the man and
the mother, provided they both sign the register.l* He may also
make such an entry, when called upon to make an order on an
application to amend a birth registration entry.144

The birth certificate is referred to in the Act, as prima facie
evidence of the birth,’® and there has been no statutory clarifica-
tion on the phrase that was the subject of Judicial controversy
even under the Births and Deaths Registration Ordinance.
Recent judicial decisions have followed the earlier interpretation
of the phrase.'® Accordingly, entries with regard to the identity
of the mother and the father are viewed differently from other
entries, and are not considered prima facie evidence. However
a declaration of parentage made in a birth certificate by a man
or a woman may have a geneological value, as relevant evidence
on their relationship to the child.!?

Maternity may be proved as a fact, by evidence other than a
birth certificate.’® Nevertheless this certificate would be specially
useful, if it were treated as prima facie evidence of the identity
of the mother. Since the identity of the mother is as much a part
of the event, as the place and date of birth, there is no reason why
the birth certificate should not be considered prima facie evidence
of the identity of the mother. Production of the birth certificate
should therefore be accepted as prima facie evidence of the relation-
ship between the mother and the child. Since an entry on
paternity is not considered prima facie evidence, Sri Lanka courts
take the view that the production of the birth certificate will not
be of use in determining the relationship of father and child.1®
Thus it has been decided that the presumption of legitimacy
applies despite the fact that there is an entry in a birth certificate
indicating that a person other than the husband is the father of a
married woman’s child.2® Even if the husband has not taken
steps to rectify the birth register, he may challenge it in other
proceedings by simply invoking the presumption of legitimacy.2!
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It has also been decided that the presumption of legitimacy rather
than an entry in a birth certificate raises the inference that a
husband of a married woman is the father of her child.22

The statutory procedure for registration of births appears to
have been introduced in order to maintain an accurate record
of births, and the Sri Lanka courts have considered this the
primary purpose of the legislation. Since the identity of the father
is not revealed by the fact of birth, there is some justification for
exercising caution in accepting the entries on paternity as prima
facie evidence of the relationship between a man and a child.
However there are adequate safeguards in the Act for ensuring
that the name of the putative father cannot be entered in the birth
certificate of an illegitimate child, against his will. Consequently
there is no reason why an acknowledgment of paternity in a birth
certificate by a man should not be considered prima facie evidence
of the relationship between himself and the child. Such an
acknowledgment of paternity should also be available as evidence
of no access between husband and wife, which can be used to
rebut the presumption of legitimacy. Particularly where the
spouses are dead, it seems artificial to follow the view expressed
in Fonseka v Perera 23 that an acknowledgment of paternity by a
third party in a birth certificate, cannot rebut the presumption that
the husband is the father of a married woman’s child. The courts
in England have taken the view that recognition by the putative
father after the birth, is strong evidence that the husband could
not have been the father. An acknowledgment of paternity in a
birth certificate by a man who is not married to the mother of a
child, is also considered prima facie evidence of paternity. #3*

If an entry on the paternity of an illegitimate child is made by
the Registrar on the order of a competent court,2®® the entry should
be conclusive evidence of paternity. A recent amendment to
the Births and Deaths Registration Act limits the significance
of judicial proceedings under the Act, as a device for rectification
of entries on paternity ina birth certificate. Court proceedings
are now relevant, mainly when an appeal is lodged to the courts
against an order of the Registrar General, on an application to
amend a birth registration entry. The order of a competent
court will therefore refer to an order on paternity in a duly con-
stituted action to determine that issue.?* Clearly such a court
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order will be preceded by a judicial inquiry on paternity. In these
circumstances, the entry made by the Registrar should be treated
as something more than just prima facie evidence of paternity.

The birth certificate is a document which is required for many
purposes. Under the present law, it reveals whether the parents
of an individual were married or not, and thus surfaces his
illegitimacy even though his legal status is not conclusively deter-
mined by the information on parentage in the certificate. This
situation can be avoided by introducing the device of the shortened
birth certificate, familiar to English law. 2 The Registrar
should be able to issue a birth certificate that does not contain
details regarding parentage, so that there will be no disclosure of
the apparant status of illegitimacy, in this document.

2. JUDICIAL DETERMINATION OF PARENTAGE

The legal status of persons as parent and child and especially
the question of paternity may arise for determination in a court
of law. A finding by the court on the issue of paternity will bind
the parties to a legal proceeding, as it falls within the scope of the
Sri Lanka law on res judicata. However, it is only if a judicial
determination of paternity is deemed a judgment in rem which
binds all persons, that it will be considered a conclusive declaration
on the status of persons as parent and child. 25

(a) The Action for Declaration of Status
The General Law

The Civil Procedure Code No. 2 of 1889, made provision for
a decree of a civil court which may, without affording any substan-
tive relief or remedy, declare a right or status.2® The Code
recognised the device of the declaratory judgment, which though
unfamiliar to the Common law as a method of obtaining a binding
judicial declaration on the status of paternity,2? is used in Civil
law countries for this purpose.28 In systems which, unlike the
Common law, concern themselves with the subject of ascertain-
ing status, the declaratory judgment is considered accepted legal
machinery for determining status. The device of the declaratory
judgment enables a court to make pronouncements on the legal

status of paternity, though it can also be used to obtain a declara-
tion of maternity.
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The question of status and filiation could be tried and
determined by a court, according to the Roman Dutch law,2
Nevertheless, since the Sri Lanka law on civil procedure has been
influenced by the English law the courts have adopted a conserva-
tive approach to the remedy. The declaratory action has been
comparatively unexplored by litigants, and not generally favoured
by the courts as a method of obtaining a judicial decree on status.
Thus in an early case, Miwonis v. Menika,3® the Supreme Court
considered whether an action for declaration of non paternity
was available. The action was combined with a claim in respect
of non-liability to maintain a child. Since the action for de-
claration of status was combined with a claim for substantive
relief, the Supreme Court refused to concede that such an action
could be instituted according to the current law on civil procedure.
Six years later, in re Josephine Ratnayaka,3! de Sampayo, J. with
Schneider, J. agreeing decided that a court had no Jurisdiction
to grant an “‘extraordinary and entirely misconceived” application
by a wife for a declaration that her husband was dead.

It was as recently as in 1969, that the Supreme Court, in the case
of Tiagaraja v Karthigesu ®* reviewed the scope of the declaratory
judgment and held that the provision in the Civil Procedure Code
could be used to obtain a declaration in respect of a family relation-
ship. The court decided that a decree could be obtained by a
person which declared that he or she was not the spouse of another.
This judgment is therefore authority for the proposition that a
judicial declaration on the status of persons as parent and child
can be obtained by a duly constituted civil action, a view supported
by dicta in the case of Mallawa v Gunasekera. 33

The declaratory action was interpreted in Tiagaraja v Karthigesu
in the light of the interpretation of the declaratory judgment in
England, and this restricts the scope of the remedy. 3 The
liberal approach adopted to it in the case of Asiz v Thondaman 3°®
is more pertinent in the modern law of Sri Lanka. Since the
practice of declaring status is familiar to the Roman Dutch law,
and the local legislation specifically empowers a court to declare
a status, there is no reason why the declaratory action in Sri Lanka
should be subject to the restrictions recognised in the English law
on the scope of the declaratory judgment. In any event the fact
that a person had a right to obtain a declaration on status by
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instituting a legal action, appears to have been recognised in the
Administration of justice (Amendment) Law No 25 of 1975 that
repealed the Civil Procedure Code. The provision contained
in this statute enabled a civil court to ‘““declare a right or status
whether existing or contingent, and whether or not any sub-
stantive relief or remedy is afforded.”®* A declaratory judg-
ment could have therefore been used to obtain a declaration on
the status of persons as parent and child, and the decree pro-
nounced in a civil action, even where the plaintiff was claiming
some substantive legal relief, or remedy.

In Perumal v Karumegam, Samarawickreme J. expressed the
view that there is no provision in Sri Lanka for instituting an
action for declaration of non paternity in a civil court.®® His
lordship’s opinion appears to have been based on the view that
a civil action for maintenance is not available in Sri Lanka. This
is a controversial question.?® Our law on civil procedure under
the Administration of Justice (Amendment) Law in any case,
clearly permitted a civil court to pronounce adecree declaratory
of status in a duly constituted action, even without affording any
substantive relief. An action for declaration of non-paternity
could therefore be instituted independant of a civil action for
maintenance. Even though the declaratory judgment is used
in some countries to obtain a declaration of maternity or the
paternity of an illegitimate child,® the Sri Lanka law on civil
procedure was flexible, and enabled a court to declare that a person
was not the father or mother of a child. However, since the
law permitted a claim for substantive relief to be combined with
an application for a declaratory decree, it seemed possible for a
person seeking a declaration on non paternity in a civil action, to
combine this with a claim for non-liability to fulfil the statutory
obligation of support imposed on a father by the Maintenance
Ordinance No. 19 of 1889.38

The action for declaration of status can also be used to
obtain a declaration that a person is the legitimate or illegiti-
mate child of his parents. The child of a putative marriage who
is deemed legitimate, or a person who claims to be legitimated by
the subsequent marriage of his parents may wish to obtain a
declaration of legitimacy in a duly constituted action, even though
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legitimacy may be conferred by operation of law. A binding
judicial pronouncement may be useful to him, if there has been
no litigation regarding the parents’ marriage.3® A child whose
legitimacy has been challenged incidentaily, in legal proceedings
may also find it useful to obtain a judicial pronouncement that
he is the legitimate child of his parents. Actions for declaration
of legitimacy may therefore be instituted in an ordinary civil action,
and when the courts have been granted jurisdiction to declare a
status, they have the power to pronounce a declaration of illegiti-
macy if they decide to dismiss the action.0

The recent repeal of the Administration of Justice (Amend-
ment) Law, and the application of the original provision in the
Civil Procedure Code,***, may now be used to interpret this
remedy restrictively. The courts should avoid such an approach
as the declaratory action affords important legal relief. The
fact that today, the Family court is granted sole and exclusive
jurisdiction in regard to ‘‘claims in respect of declaration of legiti-
macy and illegitimacy %P justifies the adoption of a liberal
approach. The jurisdiction of a civil court, to grant a declar-
atory judgment is limited by certain considerations. It will not
be able to pronounce such a decree if there is already a judgment
of a court of law, on status.#? In order to assess the significance
of the action for declaration of status as a method of ascertaining
the parent-child relationship, it is necessary to examine whether
there are other legal proceedings in which a binding judicial finding
on the status of persons as parent and child can be obtained.

According to the Evidence Ordinance, a final judgment order
or decree of a competent court, in the exercise of probate or matri-
monial jurisdiction, which confers upon or takes away from a
person any legal character, or which declares a person entitled
to any such character, not as against any specified person but
absolutely, is conclusive proof of the accrual of a legal character
it conferred or declared a person to be entitled to, or the termina-
tion of any legal character.4? Incidental findings on parentage
in legal proceedings will not prevent the issue being readjudicated
in a substantive action. 424 Judgments which fall within the
scope of this provision in the Evidence Ordinance however will
clearly preclude an action for declaration of status..
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Matrimonial Proceedings

There is judicial authority in support of the view that the decree
of a matrimonial court, (today, the Family Court) only takes away
the legal status which had accrued to spouses as husband and wife,
and that it does not confer a legal character.®* Consequently
the decree of the court, exercising matrimonial jurisdiction is
conclusive and binding on all persons in so far asit is a determination
that the spouses have ceased to be husband and wife.4* If the court
dismisses an action for divorce or nullity, it is not possible therefore
to argue that there is a final judgment order or decree that con-
firms the existence of a valid marriage and thus confers, the status
of marriage,*® It follows that a judicial finding on the existence
of a parent-child relationship in such a matrimonial action, though
binding on the parties, will be treated as an incidental finding
which is not a conclusive determination of parentage. It will have no
binding effect on persons who are not parties to the action. Since
there appears to be no procedure for making a child a party to a
matrimonial action,** a determination in the course of a matri-
monial action, that a child is not the child of the husband, will
not bind the child or be conclusive as to his status.??

The only way in which the finding on parentage can be effective
as a determination on status under the present procedure, is if
an action for declaration of legitimacy can be combined with an
action for dissolution or annulment of marriage. If such a
combined action were possible, it could be argued that at least
the final decree or order of the matrimonial court which declares
that the child is not legitimate, takes away the legal status
of legitimacy and paternity, and is thus a judgment in rem on this
issue, according to the current interpretation of the provision in
the Evidence Ordinance. The combining of such an action with
the matrimonial action will enable the child to be joined as a party,
and ensure representation of his interests in court. Representa-
tion of a minor is required in the law of Sri Lanka in respect of
civil actions or applications in court by or against minors. When
the minor is represented in a legal action, the court order will

bind him.%®
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The Sri Lanka law on civil procedure enables a matrimonial
court to make orders on the custody, maintenance and education
of minor children.®* However there is no specific provision
requiring independent representation on their behalf. Nor is
there any provision indicating that such orders must be preceded
by an order on the legitimacy of a child, where paternity is
disputed. Consequently the courts have expressed divergent
views on the need for an order on legitimacy. It was suggested
In one case that a declaration of legitimacy may be necessary
to decide which of the spouses is entitled to the custody of the
child.*® A contrary opinion is expressed in another decision
where the judge was of the view that a court can make an order
on custody in a matrimonial action, only in respect of legitimate
children.®® The statutory provisions on orders for custody and
maintenance in matrimonial actions indicate that it is not impera-
tive for the court to make such orders. It is therefore difficult
to interpret these provisions as requiring a prior order on the
legitimacy of a minor child. Reported decisions in fact reveal
that a matrimonial court does not always make an order regarding
the custody of children.®® This appears to be a matter entirely
within the court’s discretion so that the issue of legal custody
can be even settled by the spouses out of court. It is doubtful
whether the establishment of a special Family Court to handle
these matters will stimulate a fresh approach, when the substantive
law has not been changed. The Sri Lanka law on civil procedure
too does not seem to provide for joining a minor as a party to a
matrimonial action when the issue of custody, maintenance or
education arises. Besides, the introduction of a statutory pro-
vision enabling a third party to be added as co-defendant in an
action for divorce on the ground of aduitery,® suggests that in the
absence of specific provision in the law on civil procedure, a child
cannot be joined as a party in a matrimonial action between
spouses. As a judicial finding on the parent-child relationship
binds only the parties, the judgment in the matrimonial action
in the present law will not prevent the child from instituting a
civil action for declaration of status. The parents will not be
able to bring such an action as they are bound by the judgment
;i the matrimonial action.
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Testamentary Proceedings

The probate jurisdiction of a court is considered to include
testamentary jurisdiction.’* The Sri Lanka courts reveal an,
unwillingness to treat an incidental declaration or finding on
parentage in testamentary proceedings a conclusive judgment
order or decree on status within the meaning of the Evidence
Ordinance. The judgment of a court in a testamentary action
is considered a judgment, in rem, only in so far as it confers the
legal character of executor or administrator.’® A declaration
on parentage will therefore bind only the parties to the testamentary
proceedings. A finding on parentage or legitimacy in these,
proceedings should not therefore prevent a civil court exercising
its jurisdiction to grant a declaratory decree, provided the parent
or child instituting the action for declaration of status has not
been a party to the testamentary action.

Maintenance Proceedings

Since the availability of a civil action for maintenance is a
controversial point, the action for support of a minor under the
Maintenance Ordinance®® is the proceeding in which a court will
be generally required to determine the existence of a parent-child
relationship. A Magistrate’s court that exercised summary jurisdic-
tion under the Maintenance Ordinance in the past, or the recently
established Family Court is required to determine and enforce
the father‘s statutory obligation of support, speedily . The purpose
of maintenance proceedings is to determine the natural filiation
of the father to his legitimate or illegitimate children, for the sole
purpose of enforcing his duty of support. Maintenance,
proceedings therefore involve a determination of the status of
paternity, though the order of court is not considered a
judgment in rem that is binding on all persons.

Under the Administration of Justice Law a finding on
paternity in a maintenance action clearly did not bind even the
parties to it in any subsequent legal proceeding, if the magistrates
court lacked concurrent jurisdiction to try the later proceedings.”
Thus, while such a finding could bind the parties in any later action
under the Maintenance Ordinance,®® it could not have that effect,
in a subsequent matrimonial action.®® Though the binding
quality of a maintenance order was raised but not decided in
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Miwonis v Menika, the more recent decision of Perumal v
Karumegam, accepted that the finding on paternity in maintenance
proceedings did not prevent the issue being readjudicated in a sub-
sequent matrimonial action. The latter case revealed that a man
who had been ordered to pay maintenance as the father of a
legitimate child, in proceedings before a Magistiate, could obtain
a subsequent decree of nullity on the ground of ante-nuptial
stuprum.’®* And yet, such a ground affects the paternity of the
child, for it is based upon the premise that, unknown to the husband,
the wife was pregnant by another man, at the time of marriage.

The opinion in Perumal v. Karumegam was consistent with the
law on res judicata as set out above. Yet at the time the case
was decided the concurrent jurisdiction of both courts was not
an accepted requirement for the application of the Civil Procedure
Code provisions on res judicata.5*® The latter provisions have
been re-instated with the repeal of the Administration of Justice
(Amendment) Law provisions on res judicata. This affords a
basis for questioning the approach taken in Perumal’s case. The
issue appears to have been resolved in any case with the sole and
exclusive jurisdiction granted to Family Courts. both in regard
to maintenance cases and matrimonial disputes,59€

The Maintenance Ordinance confers the right of maintenance
on the minor child himself. Thus while the application for main-
tenance is usually made by the mother or a relative, the minor
is the real party to these proceedings. Maintenance proceedings
under the Ordinance however do not attract the provisions on
representation of the minor’s interests.8® Besides the presumption
of legitimacy may be rebutted in these proceedings even in cir-
cumstances where either the husband of a married woman, or
the putative father, are not parties to the proceeding. As in the
case of adult parties, the order of the Magistrate on paternity
also did not bind the child in subsequent legal proceedings in
which the Magistrate’s Court had no jurisdiction. The legal
position appears to be different now because the Family Court
has sole and exclusive jurisdiction in matrimonial and maintenance
proceedings, and in a wide range of other matters where the issue
of paternity will surface. Yet if the child is not a party to main-
tenance proceedings, the order of the Family Court in these
proceedings cannot bind him in later proceedings, even if it binds
the parties themselves, in subsequent legal proceedings.
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Maintenance proceedings under the Ordinance are viewed in
_the present law merely as a speedy device for enforcing the father’s
obligation of support. Thus, even if the presumption of legitimacy
is rebutted in these proceedings, the finding of illegitimacy may
not as we have seen bind the husband, or the putative father
or the child in subsequent legal proceedings in a civil court. It
follows that they may even institute an action on declaration of
status, despite the fact that an order on paternity has been made
in the maintenance proceedings.

The declaratory judgment thus provides the legal machinery
for obtaining a judicial determination of the parent-child relation-
ship. However, it would appear that a declaratory decree will not
operate as a judgment in rem, within the meaning of the language
used in the Evidence Ordinance. While the question of parent-
age can be adjudicated in different types of legal proceedings
without resulting in a binding order, the declaratory judgment
itself when obtained, appears to bind only the parties to theaction.®?

The declaratory judgment is used in countries where it is an
accepted type of legal procedure, as a device for obtaining a
judgment in rem regarding the important subject of legal status.®®
There is every reason why our law should be amended to give the
judgment this legal effect. Liberalisation of the law with regard
to the status of illegitimacy, lends special meaning to the action
for declaration of status as a method of conclusively determining
the relationship between parents and an illegitimate child. How-
ever even the existing procedure for obtaining declarations on
non paternity and illegitimacy justifies an amendment that will
enable parties to obtain a judicial finding that conclusively declares
their status.

Under the present procedure in Sri Lanka, casual bastardisa-
tion occurs in legal proceedings which are basically ineffective
to challenge the legal status of a child. Thus the presumption
of legitimacy may be rebutted in maintenance proceedings or in
a matrimonial action, and the social status of the child will be
destroyed. Besides, when the presumption is rebutted in these
proceedings, the minor child will lose his legal right to main-
tenance as the legitimate offspring of a man who is still deemed
to be his father for every other purpose, the status of legitimacy
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itself remaining unchanged. For this very reason an important
aspect of the minor’s legal status is clearly connected with a matri-
monial or maintenanceé action. Yet there is no provision for
independent representation of his interests. Since a judicial
finding on non-paternity is not binding on a child who is not a
party to matrimonial proceedings there is even room for a further
anomaly. It is possible that a husband will be required to continue
to pay maintenance for a minor under an order obtained in
maintenance proceedings prior to a matrimonial action.’® By
contrast, if the order on paternity in the matrimonial action is
binding on the child, a man may refer to it and obtain a cancella-
tion of a previous order of support in the maintenance proceed-
ings, or claim that there has been a change of status which auto-
matically relieves him from the liability to maintain the child. ¢34

If the present law is amended so as to permit a court to pronounce
a declaratory judgment regarding the status of persons as parent
and child in matrimonial and maintenance proceedings, there
will be no room for casual bastardisation. The presumption of
legitimacy will be rebutted in circumstances where the spouses,
the putative father and the child are necessary parties who are
independently represented. The decision of the court will clearly
bind these parties but the usefulness of a decree will be enhanced
if it is also considered a judgment in rem. Provision for obtaining
such a judgment, will prevent the present duplication of proceed-
ings, and there will be no room for conflicting orders on legitimacy
in different legal forums. If the declaratory decree obtained in
an ordinary civil action is also considered a judgment in rem, it
will provide the legal machinery for obtaining conclusive orders
on the relationship between parent and child, in circumstances
where there has been no matrimonial dispute between the parent,
or a support action.

Several European countries with Civil law systems enable the
court deciding the maintenance action to make a declaration on
the status of the putative father and the illegitimate, that will bind
all persons as a judgment in rem.%* Since the present law of
Sri Lanka recognises, unlike the English law, the device of the
declaratory judgment, a similar reform should be introduced into
maintenance proceedings. The practice in the magistrate’s
courts, did not permit such a procedure, because the action
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under the Maintenance Ordinance was derived from the English
legal values of that time.®* However in even the modern
English law, an order on paternity in affiliation proceedings is
deemed prima facie and rebuttable evidence of paternity in subse-
quent civil proceedings.®4®* The desirability of combining
an action for declaration of status with the matrimonial action
has also been raised in other jurisdiction.®® Apart from the use-
fulness of this action in preventing casual bastardisation of children
m divorce proceedings, it has a special valuein proceedings for
nullity in respect of a putative marriage. Children of a putative
marriage are deemed legitimate by operation of law, and adeclara-
tion is not relevant to the issue of custody which is decided solely
on the basis of the child’s interests. A declaration will however
obviate the possibility that the status of the children will be
challenged in subsequent legal proceedings.

If a declaratory judgment on status can be obtained in main-
tenance proceedings, a minor can also be brought in as a party,
and will be represented in court by a guardian-ad-litem. An
amendment to the present law which will enable a child to
be joined as a party to a matrimonial action, will equally ensure
independent representation of a minor’s interests. We have seen
that under the law on civil procedure there is provision for
representation of a minor who is a plaintiff or defendant in any
civil action.®® The Adoption of Children Ordinance No. 24 of
1941 provides for the appointment of a guardian ad litem to watch
over the interests of a minor in adoption proceedings.8?
However there is in general no other statutory provision for
independent representation of a minor whose interests may be
in issue, and who is not a party to a legal action. The Sri Lanka
courts are deemed to be Upper Guardian of minors, and they
have exercised the inherent jurisdiction to protect their interests,
by requiring that minors be made respondents to applications
for curatorship, or for court consent to an alienation of their
property.®® However the exercise of the court’s jurisdiction as
Upper Guardian appears to be subject to the rules of procedure
with regard to joinder of parties and causes of action. Con-
sequently in the present law, a court may not be able to bring a
minor in as a party to proceedings bearing on his legal status, if
the exercise of the inherent jurisdiction to protect the minors
welfare is inhibited by the procedural rules with regard to joinder. 684
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The Judicature Act (1978) now gives the Court of Appeal the
power to transfer proceedings filed in different Family Courts
to one such court, while a Family Court in which the same matter
or a matter between the same parties is being litigated in several
proceedings, can consolidate them into one proceeding.®8® It
18 not clear to what extent these provisions can be used to combine
declaratory actions with maintenance or matrimonial proceedings.

Customary Law

The action for declaration of status being an aspect of the law
on civil procedure that applies to all persons, it is available to
persons governed by the Customary laws. However, it must be
emphasised that matrimonial proceedings in respect of persons
married under Kandyan law and Muslim law are completely
different from the equivalent proceedings under the General law.
Besides maintenance proceedings in respect of Muslims are insti-
tuted in the Quazi courts. Consequently, the legal position under
the Customary law of the Kandyans and Muslims deserves special
consideration.

1. Kandyan Law

The action for dissolution of a Kandyan marriage is not instituted
in a court of law. An application for divorce is made to an
administrative official known as the District Registrar, and this
official may, at his discreation, order the husband to pay maintenance
for his children.®® The District Registrar’s order, once it is issued,
becomes and has the effect of an order of a competent court, and
can be enforced just like an order on maintenance issued by a
District Court in a matrimonial action.?®

The view that the District Registrar can make an order on main-
tenance only in respect of a child whose paternity has been admitted
by the husband, has been expressed in the Supreme Court.”? A
provision requiring the official recording the dissolution of marriage
to state that the parties had “according to their representation
children from the marriage’” which was used to support this view,”2
is not found in the present Kandyan Marriage and Divorce
Act. However the very non-judicial nature of the proceedings
before the District Registrar, indicates that the legislature could
not have intended him to resolve a dispute on paternity.
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The Kandyan Marriage and Divorce Act, now confers jurisdiction
on a District Court, in respect of maintenance orders issued by
the District Registrar, which is comparable to that exercised by
the District Court in matrimonial actions under the General law.
The District Court may discharge, modify, or subsequently
revive a District Registrar’s order on maintainance.”® It would
thus appear that the husband may subsequently challenge the
legitimacy of a child in respect of whom he has been ordered to
pay maintenance. The District Court, will then be required to
determine paternity, and may have an opportunity to pronounce a
declaratory judgment. Since the procedure for Kandyan divorce
is informal, it may be argued that the District Court, when
it exercises the jurisdiction conferred by the Kandyan Marriage
and Divorce Act, has the power to make the child a party to the
proceedings, without being limited by the statutory provisions on
joinder of causes of action or parties that apply to matrimonial
actions under the General law. If the child is a party to the
proceedings in the District Court, he must be reperesented. The
declaratory order of the District Court on paternity and legitimacy
will then bind both the spouses and the child. It may even be
possible to argue that the District Court order on non paternity or
illegitimacy is a judgment in rem, within the meaning of the existing
provisions in the Evidence Ordinance on judgments in rem. If
this analysis is adopted, the present procedure regarding Kandyan
divorce enables the District Court to make an order that is a
conclusive determination on the question of paternity.

As there is no special provision for the annulment of a Kandyan
marriage in the Kandyan Marriage and Divorce Act, it seems
possible to initiate proceedings for nullity by an ordinary action in
the District Court. Though the special statutory provisions
governing the procedure in a matrimonial action in the Civil
Procedure Code will not apply to an action for annulment of a
Kandyan Marriage,” the provisions on joinder that apply to civil
actions will continue to be relevent. Since the basis of a decree
for annulment of a Kandyan marriage will be that the marriage
is void, and the doctrine of putative marriage is inapplicable,
the court will not in any case be usually required to make a de-
~claration of legitimacy.
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Maintenance and testamentary proceedings in respect of Kandyans
are no different to those that govern persons subject to the General law.

2. Muslim Law

Under the present law it is the Quazi Court that has exclusive
jurisdiction regarding claims for maintenance in respect of
legitimate and illegitimate issue of Muslim parents.”® Before
the introduction of the Quazi Courts, the ordinary courts had
jurisdication to administer Muslim law.?® Consequently the District
Court had the power to consider applications for matrimonial
relief even by Muslims, under the rules of procedure in the Civil
Procedure Code.”” In the present law, the Quazi Court has
exclusive jurisdiction in respect of proceedings for divorce or
nullity.”® = The ordinary courts of law will not therefore have an
opportunity to determine the issue of paternity or legitimacy in
matrimonial or maintenance proceedings.

The procedure in the Quazi Courts is governed by regulations
to be made by the appropriate Minister, or by the provisions of
the Muslim Marriage and Divorce Act.?® In cases involving

proof of paternity, it would appear that the Quazi Courts consider '

the principles of the General law merely as rules of guidance.?
While these courts are required to make the same vital decisions
with regard to status, no provisions exist for representation on
behalf of minors or protection of their interests. It is not clear
whether the findings on these important issues by the Quazi Courts,
are considered binding in civil proceedings instituted in the ordinary
courts of law. Since the Quazi Court is a recognised judicial
tribunal in our court system, in principle, these findings should
fall within the ordinary rules on the binding nature of judgments
in civil proceedings.

(b) Proceedings for Rectification of Birth Registers

Until the Births and Deaths Registration Act was amended
recently, an application could be made to the District Court for

the purpose of rectifying an entry made with regard to paternity, -

at the registration of a birth.®* The District Court was required
to hold an inquiry before making its order. It was also required
to notice interested persons, though the court had a discretion in
deciding who these persons were, and was free to make any order
that “the justice of the case required.”’$? '
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The proceedings in the District Court, were not considered by
the legislature to be a device for obtaining a conclusive finding on
paternity. The birth certificate, as we have seen, is deemed to be
only prima facie evidence of the birth, while an entry regarding
paternity is denied even that significance. However the summary
procedure involved in the judicial inquiry in the District Court, as
well as the wide discretion of the court, casts some doubt on the
judicial view expressed obiter in a case interpreting an earlier
Ordinance, No 1 of 1895, and more recently in Ratnayaka v Ratna-
wathie.®® These cases indicate that the District Court proceedings
for rectification can be utilised, only where the paternity of a child
has been established by an order of another court, or it has been
admitted, or not disputed.

If the function of the District Court in rectification proceedings
was to merely act as a conduit for giving effect to the order of
another court, or to authorise rectification when paternity was not
disputed, it would have been unnecessary to require this Court to
have a due inquiry, or to give it jurisdiction to notice the officials
who registered the births and other interested persons. Nor
would it have been necessary to permit the court to make an order
“in terms of the application or otherwise, as the justice of the
case requires.” The determination on paternity by a Magistrate
in a maintenance action, though described in Ratnayaka v.
Ratnawathie as a finding on paternity by ‘‘a competent court”
within the meaning of the Act, was not even res judicata between
the parties, in later proceedings before the District Court.84
Rectification proceedings under the Births and Deaths Registration
Act were basically no different, for they were not effective to,
challenge the legal status of a child.®* When therefore the Act
permitted a Registrar to enter the name of a person as the father
of an illegitimate child, upon the order of a ‘‘competent court”,
it would seem to have been referring not merely to incidental
orders on paternity in other legal proceedings, but to a situation
where the Registrar would have to give effect to the order of the
District Court made in rectification proceedings under the statute.85

The District Court proceedings envisaged by the Act, did not,
as pointed out in Ratnayaka v Ratnawathie, provide adequate
safeguards for the determination of an important issue such as
paternity.®® This is precisely why the order of the District Court
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was not considered a conclusive legal finding on paternity, and it
was unnecessary for the child to be represented.” Even though the
issue of paternity was not resolved asin a properly constituted
action, the District Court nevertheless engaged in a legal
inquiry into this question, in the rectification proceedings. Thus
while these proceedings have been utilised where there has been an
admission of paternity®® or where a denial of paternity was not
disputed,®® it has been possible in the past to rebut the important
presumption of legitimacy in rectification proceedings.’® There
was some doubt whether after the rebuttal of the presumption,
the name of the third party who appeared to be the father of the
child on the evidence before the District Court, could be inserted
in the register on the order of the court.®? Since the District Court
had a wide discretion in rectification proceedings, and could reject
applications for rectification on grounds such as the fact that the
insertion of a married man’s name as father of an illegitimate may
prejudice legitimates,®2 the jurisdiction to order a rectification of a
birth register so as to enter the name of a third party as the father
of a married woman’s child, appears to have been conceded.

The recent amendments to the Act, take away the original
jurisdiction of the District Court in proceedings for rectification
of entries regarding the name, rank or piofession of the father.
The District Court is conferred with merely an appellate jurisdiction,
which is now exercised exclusively by the Family Court. The
original jurisdiction of the District Court (now the Family Court)
is confined to rectification of entries regarding the race of the
father. Applications for rectification of other entries may be
initiated only before the Registrar-General.?® It may be argued
that as an administrative official he cannot order rectification
where there is a dispute with regard to paternity,®* though he may
alter or amend an original entry to conform with the status of
legitimacy acquired by an illegitimate, when his parents contracted
a marriage after his birth.°®* Under the earlier law, while the legal
status of a legitimate could not be destroyed in rectification
proceedings, a birth register could be rectified on the orders of the
court, so as to reveal that he was not the child of a lawful union
between his parents. This unsatisfactory situation has now been
changed, for it seems clear that the Registerar-General’s power
to rectify the register does not extend to an inquiry into the legal
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issue of legitimacy. The provision in the Act which enables the
official registering the birth to enter the name of the father of an
illegitimate on the “order of a competent court”—can now be
interpreted to refer only to an order on parternity in a duly
constituted action to determine that issue. An incidental finding
on paternity in judicial procceedings could have been considered
an ‘‘order of a competent court” for the purposes of the Act, when
rectification proceedings could be initiated in the District Court.?¢
If the order on paternity in rectification proceedings could be
considered an ‘‘order of a competent court”, there was no reason
why an incidental finding on paternity by another court should be
denied this significance. With the abolition of the wide original
jurisdiction of the courts in rectification proceedings in regard
to paternity under the Act, it is possible to give the phrase “‘order
of a competent court” its logical meaning, and consider it as
referring to a conclusive adjudication on paternity.

NOTES

1.  See presumption of legitimacy, Chapter IIT supra; Peterson v Kruger
1975 (4) SALR 171 where tests were used to establish the identity of
parents who had been given the wrong child by hospital authorities.

1A. See note 62. Chapter IV, supra; providing information regarding the
birth of an illegitimate, was considered an act of aknowledgment, that
was adequate proof of paternity, in Ranmenika # Kiri Banda (1947). But
see Yaso Menika v Biso Menika (1963) where the court took a different
view, since the Kandyan Law Ordinance made certain rights of succession
dependant on theintestate being registered as the father of the illegitimate.

2. See Chapter III supra.

3.  See T.E. Gooneratne, Marriage and Divorce Commission Rep. op. cit.
App. A. p. 168.

4. The preamble to Regulation No. 9 of 1822.

5. Ukku Etena v Punchirala (1897); the Ordinance was followed by the
Births and Deaths Registration Ord. No. 1 of 1895, which also applied to
all persons in the country, see Cader Lebbe v Don Issan (1900) 4 NLR 98,
Ranmenika v Kiri Banda Supra. i
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6A.

10.

11.

12.
13

14.

14A.

15.

16.

17

18.

19.

21,

22.

23.

§.27

The distinction is clearly brought out in the English case of Jackson ¢
Jackson and Pavan 1964 P. 25 which interprets a statutory provision on
the evidential value of a birth certificate.

Letchiman Chetty » Perera (1881) 4 SCC 80.

(1895) 1 NLR 358; See also Ratwatte v Hewavitarane 3 Bala Rep.
26; Silva » Weiman (1894) 3 SCR 82.

See Silva v Silva (1942) 43 NLR 572.

No. 17 as amended by the Births Deaths and Marriages (Amendment)
Law No. 41 of 1975. The Act was preceded by the Births and Deaths
Registration Ord. (1895), note 5 supra. :

See Forms A and D in the Schedule to the Act; see also ss. 10 (1) 15,
2L (1) (2), 23, 24.

8. 19, 21, 22,
g 22,
s. 15ss. 21 (1) (2) (b) 21 (3) 21 (2) (a); Ranmenika » Kiri Banda Supra.

s. 27 A (1) (a) (b) 27 (3) 27 (8), introduced by Amending Law No 41
of 1975.

s. 56 and also s. 57, introduced by amendng Law No. 41 of 1975, which
repealed s. 57 of the principal enactment.

Fonseka v Perera (1957) ; Allis v Nandawathie (1971) ; Piyasena v Kamala-
wathie (1973).

Evidence Ordinance s. 32 (5); Fonseka v Perera; Allis v Nandawathie.
See Piyasena v Kamalawathie; c. f. Allis v Nandawathie.

See Piysena v Kamalawathie; c. f. Allis » Nandawathie, for the opinion
that the evidence in a birth certificate with regard to paternity, can have
a geneological value.

Fonseka » Perera at p. 370.

Fonseka v Perera; Births and Deaths Registration Act, s. 55.

Edwin Singho v Baby (1961).

See note 16 supra.
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23s.

24.

24A.

25

26.

27;

28.

29.
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Hawes 2 Draeger (1833) 23 Ch. 173 and other cases cited in Bromley
Family Law, op. cit. (1976 ed.) p. 285 notes 7 — 10; Jackson v Jackson
and Pavan.

s. 21 (2) (b)

See on the proceedings for rectification of Birth Registers infra; In England
a man’s name may be entered as the father of a child at the registration
of a birth at the mother’s request, if she produces a certified copy of an
affiliation order which names him as the putative father, Bromley op.
cit, p. 339

See James Child Law op. cit. p. 35; A Century of Family Law (1857—
1957) ed. R. H. Graveson and F. R. Crane p. 45.

A. J. (Am) L. S. 490—493, now see Civil Proc. Code. ss. 34, 207, 406;
Kantaiya » Ramu (1909) 13 NLR 161; E. B. Wikranmanayake Civil
Procedure in Ceylon (1959) 20—27; E.R.S.R. Coomaraswamy, The Law
of Evidence in Ceylon, op. cit. 143—154- G. L. Pieris, The Law of Evi-
dence in Sri Lanka, (1974) p. 239.

Civil Procedure Code. s. 217 (G).

In the English Law, there is in general no provision for obtaining a con-
clusive and binding judicial declaration of paternity. An incidental
finding on this aspect may be obtained in legal proceedings, such as affilia-
tion proceedings, or in proceedings for divorce where the presumption of
legitimacy is rebutted in the process of establishing the wife’s adultery.
However there is no analogous procedure to the declaratory action where
the paternity of anillegitimate is directly in issue, (S. M. Cretney Principles
of Family Law (1974) p. 321). A declaration of legitimacy may be obtained
in defined circumstances in terms of special statutory provisions, (s 45
of the Matrimonial Causes Act 1973), or in terms of the Legitimacy Act
1959 which renders children of a putative marriage legitimate, Hawkins
v Attorney General (1966) 1 AER 392. It appears to be accepted that
even in these circumstances a court has no power to make a declaration
of illegitimacy, B v Attorney General (1966) 2 AER 145, Bromley op.
cit. p. 296, though a contrary view was taken in Starkowski » Attorney
General (1952) 1 AER 495.

In regard to such combined claims in other jurisdictions, see D. Lasok
Polish Family Law (1968) p. 143 —145, 159—166, {1968) 17 ICLQ op.
cit. p. 634—637.

William Burge Commentaries on Colonial and Foreign Laws (1838),
Vol. I p. 90; Walter Perera, Laws of Ceylon op. cit p. 172.

Digitized by Noolaham Foundation.
noolaham.org | aavanaham.org



30.

31.

32.

g3,

33a.

33s.

34

39:

36.

31

38.

39.

40A.

41,

42.

42A.

43.

(1915)
(1921) 23 NLR 191;

(1969) 69 NLR 73; c.f. the ealier case of University of Ceylon » Fernando
(1956)58 NLR. 265 where the Supreme Court granted a declaration that
the finding of a committee of inquiry and thedecision of a Universitiy
Board suspending a student from a University examination, was null
and void.

(1957) at 159.

Tiagaraja v Karthigesu per H.N. G. FernandoS. P. J., A. Pulle in a note
on the case, (1969) Col. L. Rev. p 113; T. Nadaraja Legal System of
Ceylon, op. cit. p. 165 note 182 suggests that the judgment lacks
enforceability.

(1959) 61 NLR 217.

A. J. (Am) L. s. 465 (3).

(1969) at p. 335—336.

See Duty of Support Ch. X infra.

Lasok, op. cit.  note. 28, supra.

A husband who wishes to disclaim liability to support a child born to his
wife who was without his knowledge pregnant by another man at the
time of marriage, may be able to take this course. See the facts of Peru-
mal » Karumegam, and c. f. Miwonis » Menika, under the old law.

Starkowski v Attorney General; Hawkins v Attorney General.

c. f. Starkowsky v Attorney General, note 27 Supra.

See Civil Courts Procedure (Special Provisions) Law No. 19 of 1977 s. 4
Judicature Act No. 2. of 1978 s. 24 (1).

Tiagaraja v Karthigesu at p. 77—78; T. Nadaraja, Legal System of Ceylon
op. cit. p. 163; Pulle, op. cit. especially at p. 118—]21.

ss. 41 (2) (a), (b) and (c); see also the discussion of this provision in
Coomaraswamy op. cit. p. 151—154,

See ‘e.g. Kantaiyar v Ramu.

Punchirala » Kiri Banda (1921) 23 NLR 228 F. B. at p. 232; Judicature
Act s. 24 (1).
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49.
50.
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52,
33

54.

55.

56.

97,

58.

o9

59a.

59s.

59¢.
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Christina v Cecilin Fernando (1962) 65 NLR 274 at p. 277; c. f. Siva-
kolonthu » Kamalambal (1953) 56 NLR 52; Perumal v Karumegam,
at p. 336.

Contra Perumal » Karumegam per Samarawickreme J, at p. 336, in a
dictum which conflicts with other comments in the same judgment that
endorse the position taken in earlier cases.

Civil Procedure Code Ch.42; the position was the same under A.J. (Am)
L. s. 625-631.

See Alles » Alles (1950) P. C. at p. 417, Perumal » Karumegam at p. 336,
and Sivakolonthu » Kamalambal, though contra Pesona » Babonchi Baas
(1948) per Basnayaka C. J. obiter at p. 446.

See A. J. (Am) L. s. 604 (1), ss. 604 (2), 604 (3) ss. 605, 606 (5) and 611
(4); now see Civil Procedure Code Ch. 33, ss 476, 477, 479 480, 494.

Civil Procedure Code ss. 619—622; A. J. (Am) L. s. 630 (2).

Blok » Blok (1940) 42 NLR 70.

Ismail v Latiff (1962) 64 NLR 172 per Sinnetamby J. obiter at P. 175.
See e. g. Algin v Kamalawathie (1969) 72 NLR 429.

A.J. (Am). L.s. 625 (2), now see Civil Procedure Codes. 598 and s. 599A,
introduced by amending law No. 20 of 1977.

Punchirala v Kiribanda.

Punchirala » Kiribanda, especially at p. 232; Velupillai v Muthupillai
(1923) 25 NLR 261; c. f. Mendis v Goonewardene (1916) 3 CWR 275.

See Duty of Support Ch. X infra.

See A. J* (Am) L. s. 493 (1) (c), stating that the court which pronounced
the former decision should have concurrent jurisdiction with the court
trying the subsequent action.

See the cases cited in note 83A, Duty of Support Ch. X infra.

Administration of Justice Law No. 44 of 1973 (A. J. L.) ss. 26, 30; A. J.
(Am.) L. s. 493 (1), (¢)

See per Samarawickreme J. at 335—336, and Ch. I1I notes 27 F
and 28 A.

See Dingiri Menika » Punchimahatmaya (1910) 13 NLR 59, especially
Middleton ACJ at 6l.

Judicature Act, s. 24 (1) (2).
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61.
62.

63.

63aA.

64A.

64g.

65.

6.
67.

69.
70.
71.
72.

See Duty of Support Ch. X infra; Tenne » Ekanayaka, (1962) 63 NLR
544 and Weeraratna v Perera, note 68A infra.

See Coomaraswamy op. cit. 154, Civil Procedure Code s. 207.

Lasok, Polish Family Law, op. cit. Chapter II, (1968) 17 ICLQ op. cit.
p. 634—637; Kraus, Illegitimacy op. cit p. 110, 149.

See Perumal v Karumegam; c. f. Meniki v Siyatuwa (1940) 42 NLR 53,
Mihirigamage v Bulathsinghala (1962) 65 NLR 134.

See Duty of Support Ch. X infra.

See Lasok (1968) 17 ICLQ op. cit. p. 644, (1961) 10 ICLQ op. cit. p,
138 etc; Kraus, Illegitimacy op. cit. p. 149, 226, refers to the pratice of
obtaining a declaratory judgment on status in a support action as prevalent
in some American States, and also in Germany.

See Duty of Support Ch. X infra.
Civil Evidence Act (1968) s. 12, cited in Bromley op. cit. p. 593.

e. g. Jamieson » Jamieson O. H. 1969 S. L. T. (Notes) 11; c. f. also Lasok
(1968) 17 ICLQ op. cit. p. 635—637 on the need for legal proceedings
that permit a judicial declaration of paternity.

See note 48 supra.
2. 13 (4.

See Parental Power over the administration of a minor’s property Ch.
VII infra, c.f. Weeraratna v Perera, note 68 A infra, Vythialingam J;
see also Fernando v Fernando (1914) 18 NLR 24 where the court
emphasised the importance of securing representation for minors in legal
proceedings where their legitimacy is in issue.

c. f. Weeraratna v Perera (1977) 79 NLR 445 per Wijesundera J. at 445,
that a magistrate could appoint a next friend for an insane party under
Ch. 35 of the Civil Procedure Code. Vythialingam J. held that this was
not possible, but that a court could make such an order in regard to re-
presentation to ensure that justice was done.

Judicature Act supra. s. 28 (1) (2).

K. M. D. Act s. 33 (7) (iii); Judicature Act s. 24 (1) proviso.
K. M. D. Act s. 35 (1).

Sanchi » Allissa (1926) per Jayawardene A. J. at p. 202.

Kandyan Marriage Ordinance (1870) s. 23 (as amended by Ordinance
No. 1 0f1919); see also Sanchi v Allissa per Jayawardene A. J. atp. 201.
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76.
77.

78.

79.
80.
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82.
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84.
84a.
85.

86.
87.

88.

89.
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K. M. D. Act. s. 35 (1); Judicature Act s. 24 (1) proviso, excluding the
jurisdiction ef the Family Court.

See the Kandyan Law on Legitimacy, Ch. IT supra at note 61—63 B.
Civil Procedure Code s. 627 introduced by amending Law No. 20
of 1977.

See Duty of Support Ch. X infra.
King » Miskin Umma (1925) 26 NLR 330 per Bertram C. J. at p. 335,

King » Miskin Umma per Jayawardene A.J.atp. 342; Mowlanav Shariffa
(1953) 4. M. M. D. L. R. 48; c.f. Abdul Rahiman Lebbe Pathumma
Natchia (1918) 5 C. W. R. 145 where the question whether the District
Court had jurisdiction to hear nullity application was left open.

M. M. D. Acts. 47 (1) (h) (i), s. 48; Civil Procedure Code s. 627, Judica-
ture Act s.24 (1) proviso.

M. M. D. Act s. 94 (1) (a); Civil Procedure Code s. 627.
See Presumption of Legitimacy Ch. III supra.

s.28 (1) (b) s.28 (1) (c¢) prior to amendments introduced by the Births
Deaths and Marriages (Amendment) Law (1975).

See. 28 (3) prior to amendment.

(1970) 73 NLR 419 also reported (1970) 79 CLW 6; See also Samynathan
o Registrar General (1936) 37 NLR 289 at 291 per Dalton S. P. J. obiter,
interpreting a similar provision in the Births and Deaths Registration
Ord. 1895 s. 22.

See 79 CLW at p. 8; c.f. discussion on maintenance proceedings supra.
See cases cited in note 87 infra.

See ss. 21 (2) (b) 21 (3) 28 (4) 28 (5) and 28 (6) of principal enactment,

prior to amendment.
See also Samynathan v Registrar General, at p. 291,

Perera v Balasuriya (1929) per Akbar J. obiter at p. 416, Cabraal » White
(1905), interpreting the Births and Deaths Registration Ord. 1895.

Perera v Balasuriya, Karonchihamy v Registrar of Births (1964).

Cornelis v Lorensia (1912) Cabraal » White, interpreting the Births and
Deaths Registration Ord. 1895.

Cornelis v Lorensia, Cabraal » White interpreting a similar provision on
rectification proceedings in the Births and Deaths Registration Ord.
(1895) s. 22; See also Perera v Balasuriya.

See Cornelis v Lorensia; c.f. Cabraal v White.
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92.

93.

94.
95.
96.

See Karonchihamy v Registrar of Births; failure to acknowledge paternity
at the time of registration was considered by Abeysundere J to justify
rejection of an application for rectification. However this view cannot
be reconciled with the legal provision that the father of an illegitimate
is not under a duty to provide information of its birth. See note 14
supra.

s.27 A (1) (a) (b) s. 27A (5) s. 28 (1) introduced by the amending Law
(1975); Judicature Act s. 24 (1) 24 (2) and Third Schedule.

c. f. Sanchi » Allissa per Jayawardene A. J. at p. 201.
Sec. 27 (A) (1) (e) introduced by the amending Law (1975).

Ratnayake » Ratnawathie per Samarawickreme J obiter.
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CHAPTER VI
PARENTAL POWER 1

THE CONCEPT, AND PARENTAL CUSTODY OF MINORS

Family ties are considered important in Sri Lanka! and the
relationship of parent and child dominates in the sphere of personal
relationships that are valued highly.? Traditionally, emphasis
is placed on the parent’s rights, and the duty of filial obedience.
A concern for the welfare of the child is not absent, but the child’s
interests are conceded within the framework of a strong concept
of parental rights.? These values have influenced developments
in the law on parental rights over children.

In the traditional societies of both the Sinhala and Tamil people,
parents exercised certain privileges even in respect of adult
children.* In the modern law of Sri Lanka, with the exception
of persons governed by Muslim law, parental power subsists and
confers special rights only in respect of minor children.

Minority is determined by reference to the age at which a child
acquires majority under the legal system. In the traditional
Sinhala law, this was considered to be sixteen for both males
and females. However degrees of majority were conceded, so
that a person could claim a limited minority and exemption from
certain liabilities, even after this age.® In the Islamic law, the
age at which a legitimate minor acquires personal emancipation
or majority is assessed according to the age of puberty, which may
differ in the case of males and females.>® In the absence of
evidence to the contrary, it has been decided by the Sri Lanka
courts that the age of puberty is presumed to be fifteen for both
Muslim males and females.® The Age of Majority Ordinance
No. 7 of 1865 was enacted as a statute of general application,
and the age of majority in respect of all persons has been, since
that date, twenty-one. Acceleration of majority continues to be
possible, by operation of law.”

200

Digitized by Noolaham Foundation.
noolaham.org | aavanaham.org



I. THE CONCEPT OF PARENTAL POWER

Customary Law

1. Kandyan Law and Tesawalamai

The importance of the parental role in traditional Sinhala and
Tamil society is reflected in certain aspects of the ancient Custo-
mary laws. The Government officials who gave evidence before
the Commissioners of Eastern Inquiry (1829) on the laws and
judicial establishments in the Kandyan Provinces, repeatedly
refer to the parents’ authority over their children, despite the lack
of specific legal principles regarding parental rights.® The extent
of the parental power was such that children appear to have been
treated as the personal belongings of their parents. Robert Knox
refers to the fact that ““it is lawful and customary for a man in
necessity to sell or pawn his children,”’® and this statement is con-
firmed by early British accounts of Kandyan Sinhalese society.?
Children could thus be sold or surrendered under Sinhala law,
if parents could not afford to maintain them, or in the discharge
of their liabilities.!* The Tesawalamai code contained originally,
a specific reference to the sale of children.l’® Consent of parents
was also a requirement for the valid marriage of even an adult,
according to the customary laws of both Sinhalese and Tamils.12
Child marriages were not uncommon among the Tamils of Jaffna,!®
but even though the age of capacity was defined in the first Kandyan
Marriage statute as twelve for females, there is no particular re-
ference in Sinhala law to a concept of marriages or betrothals
in infancy.* We have seen that in the traditional Sinhala law,
a person could plead a limited minority after arriving at the age
of majority. The Tesawalamai code states that sons are bound
to bring into the common estate all that they have acquired while
unmarried.’®

The general picture that emerges, indicates the dominance of the
parent, and the importance attached to a parent’s supreme authority
over children. It is equally clear however that the concept of
caring and nurturing a minor, was not an alien value. The
Buddhist texts record that ‘“caring for mother and father,
and the cherishing of wife and children” are some of the most
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important obligations of the layman.'® Those values appear
to have had their impact on family relationships. Thus, Davy,
writing of Sinhala society in 1821, comments that “as fathers
and mothers, as sons and daughters, the Sinhalese appear in a
more amiable light’” and that family attachments are very strong
among them.!” According to the Tesawalamai, if both parents
die without contracting a second marriage, the relatives assemble
to decide to whose care the infant should be entrusted.!’® The
traditional Sinhala law recognised a concept of guardianship, and
senior members of the family became lawful guardians in the event
of parents failing to appoint a legal guardian.!®

It has been suggested that the Tesawalamai recognised the
father as the natural guardian of a minor, and that on his death,
the mother succeeded him, but had to hand over the child and
its property to the maternal grandparents if shecontracteda second
marriage. The view has also been expressed that under Kandyan
law the father is by “nature and nurture’ the guardian of a minor,
and has a paramount claim to the guardianship and custody of
his child.2°

The only clear provision in the Tesawalamai on this matter
merely says that “if a father wishes to marry a second time, the
mother-in-law or nearest relation generally takes the child or
children (if they are still young), in order to bring them up.” There
is also the general provision referred to earlier, reflecting concern
for the orphaned child.?! It is because the provisions of the Code
are so sparse on this subject, that the Sri Lanka courts have been
inclined to consider them as merely setting out a convenient
arrangement, rather than a legal right to custody.?®

Two major sources on Kandyan law, do not detail any princi-
ples with regard to an order of guardians.?® One of them, an
early digest on the Kandyan law by Simon Sawers, merely mentions
in the section on guardianship, that minor orphans who have not
been placed specially under guardianship are under the guardian-
ship of certain relatives, maternal grandparents being conceded
the most important in this respect. The other work by John
Armour states certain principles with regard to the custody of
children on dissolution of marriage. The only treatise that
deals expansively with this subject is the Niti Nighanduwa, which
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may not always be treated as authoritative on controversial matters
of Kandyan law.2* This is the work cited in the compilations
on the laws of the Sinhalese, in support of the broad general
propositions on custody and guardianship.?®

The provisions in the Niti Nighanduwa itself are clear; but
sometimes contradictory. It is stated that the surviving mother
if she is of good character, has a right of guardianship, even against
paternal relatives who may claim to be responsible for the
child, because it will inherit ancestral lands. Contrary to
Sawers, the Niti Nighanduwa prefers paternal relatives as guar-
dians of an orphan. In the special type of binna marriage, where
the husband contracts to live in the wife’s family residence, it
seems clear from other sources that he has no right to custody on
a dissolution of the marriage by divorce, and maternal relatives
are preferred as guardians, on the death of a husband and wife
married in binna. However the Niti Nighanduwa states that
on the death of a binna married woman, the father should take
charge of it. This work also concedes that a child of sufficient
understanding may leave a guardian, and “commit himself to the
guardianship of another relation.”2

In view of the contradictions in the sources on this subject, it
is not clear that the Niti Nighanduwa can be accepted as authori-
tative. The very uncertainty of the customary sources with regard
to custody and guardianship, make it plausible to speculate that
some of the propositions set out in the Niti Nighanduwa reveal
the impact of Roman and Roman Dutch law influence that could
have entered the text of the treatise at the stage of editing and
rearrangement for publication.??

The fact that both in the Tesawalamai and the Kandyan law
the provisions on guardianship are obscure, but indicate some
attention to the subject in the event of dissolution of marriage,
lends support to the view that “the topic was not likely to be the
subject of litigation so long as the patrilineal joint family looked
with equal affection and efficiency upon the infant’s needs.”’*® The
traditional legal systems probably recognised the importance of
not having formal legal rules which would inhibit decision
making in this complex area of family relations, even when
a dispute regarding guardianship came before the courts. Adminis-
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tration of justice in the Kandyan Provinces has been described
as “largely empirical” so that it would have been contrary to the
process of dispute settlement, to lay down clear rules.284

2. Muslim Law

The relevance of the principles of Islamic jurisprudence on the
subject of parental rights over legitimates, has been conceded
in many decisions on minority,*®® and in applications for
custody, initiated in the ordinary courts of law?® even before
recent legislation permitted the application of the law of a person’s
sect in determining the status and mutual rights and obligations
of the parties to a Muslim marriage. There is thus substantial
ground for concluding that the Islamic law determines the relation-
ship between parent and legitimate child, in the absence of statutory
provisions to the contrary.

Islamic law considers parental power over legitimates an aspect
of guardianship (wilaya), which is classified into three categories.
as guardianship of person, property, or in marriage. Some-
times the parental power regarding marriage can be exercised
even in respect of an adult female. The father alone is deemed
the natural guardian. He has a right of access and is entitled to
supervise the upbringing of a child, until the age of personal
emancipation or majority, even when the mother has the right to
physical custody of the child (hidana). The mother is completely
excluded from guardianship of property, and she occupies a very
low place in the order of guardians who are entitled to succeed
the father as guardians for marriage.30

Some decisions in the Supreme Court tend to confine the applica-
tion of Islamic law to the areas demarcated by statute.®! It may
therefore be argued that an illegitimate child of unmarried parents
should be governed by the General law and not the Islamic law,
according to which, except under the Hanafi principles, he is con-
. sidered filius nullius or as a child of neither parent.>> The
difficulty with accepting this interpretation as we have seen, is
that the concept of illegitimacy is an aspect of the law of marriage.
It would also seem anomalous to introduce the General law, as
a residuary law applicable to Muslims, when the Islamic law itself
contains specific legal principles that deny any status to the issue
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of a union that cannot be classified as marriage. Besides we
have observed that in the absence of statutory provisions to the
contrary, the Islamic law on minority has been considered by the
courts to be a sourceof the personal law governing Muslims, not
merely in regard to marriage, but generally.*** This develop-
ment, together with the recent statutory amendment bringing
applications for maintenance of illegitimates within the jurisdic-
tion of the Quazi Courts,3?® supports the application of the princi-
ples of Islamic law in regard to the relationship between parents
and illegitimate children.

General Law

The Roman Dutch law is the source of the General law, regard-
ing parental power.32¢

The Roman Dutch law did not recognise the patria potestas of the
Roman law, or the concept of adoption. Nevertheless both parents

of a legitimate minor child acquired what has been referred
to as the parental power. The mother of an illegitimate child
was considered to have a similar power, and on the premise that
“the mother makes no bastard’, the natural father was completely.
excluded from the parental power over illegitimate children.33

The parental power ceased with the death of either the parent
or the child, or when the child married or attained the status of
majority. The methods by which parental power could be
terminated were therefore clearly defined. The Roman Dutch
law, though derived from Roman law, did not recognise adoption
as a means of creating a legal relationship between children and
persons who were not the natural parents. Therefore, delivery
of a child to a third party or abandonment or surrender of the
child could not effect a transfer of parental power.?*

- In Roman Dutch law, the parental power though shared by

both parents of a legitimate minor child, was referred to as the
“paternal power”. This in itself endorses the view of those text-
writers who suggest that the mother’s rights in respect of the child
are not on par with those of the father.’ Consequently, the
modern law as developed in South Africa confirmed the superior
rights of the father, by the concept that in his lifetime, he is
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the natural guardian of minor children to the exclusion of the
mother.3¢ On the father’s death, the mother is deemed to succeed
him as natural guardian; if the father has not appointed a guar-
dian, she acquires the parental power in every respect.3’” The
mother is, by contrast, deemed to be the sole natural guardian of
her illegitimate minor child. Domicile and citizenship depend on
natural guardianship.374

Since the “natural guardian™ was the repository of the major
incidents of the “parental power”, these terms are invariably used
synonymously. Natural guardianship is therefore described as
“the legal manifestation of the parental power”.?”™ Even if some
of the incidents of natural guardianship are curtailed, the residue
of rights associated with it, remains unaffected.

The Roman Dutch law thus recognised the concept of parental
power and gave a parent significant rights over a minor child.
However it conceded to the Princeps, and later the courts, the
overriding responsibility and authority to act as the “parens
patrige” or Upper Guardian of all minors. The Roman Dutch
law, has therefore always accepted that the courts may deprive a
parent of any or all of the incidents of parental power, in
the exercise of their special jurisdiction to protect the welfare
of children.®® 1In that sense, it showed a concern for the welfare
of minors that was not displayed in the early English law. The
extent to which Common law and Equity permitted judicial inter-
ference with parental rights, is still a matter of academic specula-
tion; it has even been suggested that early English law showed a
“brutal indifference to the child’s fate’’, which has been rectified
through years of legislative reform.?®* It is only these reforms
that have introduced the concept that a child can be a “ward of
court.”

Persons subject to the Customary laws in Sri Lanka are also
governed by the General law on parental power. As guardianship
by parents was not a topic on which developed rules could be
ascertained from the non Muslim Customary laws, the Roman
Dutch law was introduced as a residuary law. The principles
of that law regarding parental power thus apply to all persons,
unless there are specific statutory or Customary law provisions
governing such matters.3® Consequently certain aspects of the
Customary law on parent and child may be considered obsolete.
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Thus the right of Kandyan parents to sell or pawn their children
may be considered to have been displaced by the Roman Dutch
law restrictions on parental power, even before specific legislation
was introduced4® to protect children from abuse. The role of
the General law in relation to Muslim children, is by contrast
less significant. This is because Islamic law is considered a source
of law on the subject of parental rights. Nevertheless the Roman
Dutch law is applied to fill the gaps in the Muslim law in Sri Lanka,
while its influence can be sometimes seen even in the actual appli-
cation of the substantive piinciples of Muslim law.4* Besides, in
the modern law applicable to Muslims, parental power, as in other
systems, is of importance only in respect of minor children*!*

With the passing of the Courts Ordinance, No. 1 of 1889 the
District Court became a symbol of the State’s involvement and
concern in the welfare of minor children. This Court was granted
a special jurisdiction over the persons and estates of minors.
The jurisdiction could be exercised in proceedings for the appoint-
ment of curators or guardians over property, and in matrimonial
proceedings. Nevertheless the court’s jurisdiction has been inter-
preted as merely a reflection of the general jurisdiction that the
courts of Sri Lanka exercise as Upper Guardian of minors, ac-
cording to the basic concepts in the Roman Dutch law on parent
and child.4#2 We have observed that in this law, the courts were
repositories in fact, of a responsibility assumed by the State. In-
evitably they became an independent agency, entrusted with a
special responsibility for the welfare of minors.42* The Sri Lanka
courts are empowered to enact a similar role, while statutes have
conferred on other courts besides the District Court, jurisdiction
to determine matters involving minors, and a duty to protect
their welfare.#3 We shall observe how the courts have used this
jurisdiction to protect the property interests of minors. The
existing law in fact enables a court to safeguard a minor’s interests
in al/l matters that concern him. Even a third party can move
court to prevent an abuse of any right that falls within the concept
of parental power.

After recent reforms in the structure and powers of the courts,
the District Courts retained their special jurisdiction in respect of
the persons and estates of minors.?* However, certain inroads
were made in that jurisdiction, in the process of investing
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a government official, the Public Trustee with special supervisory
powers and control over the property of minors. The task of
protecting the welfare of the minor was shared by two agencies
the courts, specifically the District Court, and the Public
Trustee. Sole and exclusive jurisdiction in regard to applications
for custody and in ‘‘disputes between spouses, parents and children
as to matrimonial property, custody of minor children...........

guardianship and curatorship matters” where there is no conflict
with the provisions of the Kandyan and Muslim marriage statutes,
and a general jurisdiction regarding the care of the person and
property of minors, has now been conferred on the Family Courts
by the Judicature Act (1978). Proceedings in this court must be
conducted expeditiously, and generally by the summary procedure
set out for civil proceedings. Applications for custody must be
given precedence over all other matters in this couit,4A

II. THE PARENTAL RIGHT TO CUSTODY
The Procedural Aspect

The jurisdiction and responsibility of the District Courts in
respect of the guardianship and custody of a minor has been
recognised in statutes,*® but this aspect of the court’s functions has
been judicially described as a general capacity to act as the tradi-
tional Upper Guardian of minors.4

The District Court was until recently also the matrimonial
court in Sri Lanka, and it had a specific jurisdiction to make orders
for custody in matrimonial actions under the General law, for
divorce, judicial separation and nullity.#” Matrimonial disputes
involving certain persons governed by the Customary law are
however decided by the authorities empowered to do so by special
legislation. There is no specific provision for determining an
issue on custody in these matrimonial proceedings, but there is
also no indication that the general jurisdiction of the courts to
make orders regarding minors is excluded. The jurisdiction
of the Family Courts as we have seen, is excluded in some respects,
altogether. But despite these restrictions, the Family Court
have now replaced the District Court as the major forum entrusted
with responsibility for children.48
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When an application for custody was originally made in curator-
ship proceedings in the District Court, the court appeared to
have a wide discretion to award custody.’* The ambiguity in
regard to the significance of parental rights in these proceedings
remains, even though the Family Court has now a general juris-
diction in custody and curatorship matters. In any case, despite
the statutory recognition originally given to the District Court
as the authority concerned with appointing guardians over the
person of a minor, and safeguarding his interests, it is the Supreme
Court that has been the major forum concerned with adjudicating
claims regarding the legal custody of minor children. Legal
custody is claimed usually by making an application for a writ
of habeas corpus to issue on the person with the physical custody
of the child. These applications have been presented in the Sup-
reme Court since 1860, when it was decided that the District Court
had no jurisdiction to order a writ of habeas corpus to issue on
a person with de facto custody of a child.* The remedy of the
writ of habeas corpus was considered to be available only in the
Supreme Court, and a person who sought the legal custody of a
child, generally used writ proceedings and made his application
in that court. The power to issue writs of habeas corpus now
lies with the Court of Appeal. Legal custody is still claimed by
bringing an application for such a writ in this court.#®* This,
despite the sole and exclusive jurisdiction in guardianship and
custody matters now conferred on the Family Courts, and the
specific powers conferred on the Family Courts in this regard, to
ensure speedy court proceedings.

In the past curatorship and matrimonial proceedings were
rarely used to determine custody issues in the District Court;
generally the Supreme Court rather than the District Court deter-
mined the issue of legal custody. Though the Administration
of Justice Law later gave the Public Trustee the power to appoint
a guardian, in curatorship proceedings,¥® the experience of the
past suggested that he could not have acted under this provision
where the Supreme Court had made a prior order with regard
to custody. It would also appear that a guardian appointed by
the Public Trustee could have been deprived of custody by the
Supreme Court exercising its jurisdiction to determine custody
disputes.
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The frequency of applications in the Supreme Court had
an important impact on the law of custody, since the writ of habeas
corpus in Sri Lanka is based on the English law. It was asserted
at one time that the principles which should guide a Sri Lanka
court in applications for custody should be the same as those which
applied in the issue of the writ of habeas corpus in custody applica-
tion in England. English cases and English law principles on the
custody of minors were cited with frequency in the Supreme
Court.?® It is the more recent decisions that reveal a clear trend

of declaring that the substantive law on custody in Sri Lanka is
derived from either the General law of Sri Lanka on parental
power, or from the personal Customary law of the parties.®!

The justification for excluding the English law on custody was
the statutory provision in Sri Lanka which permitted the issue of
the writ of habeas corpus in the event of illegal and improper
detention, and also provided that it could be issued “to bring up
the body of any person to be dealt with according to law.”’?2
Consequently, though direct reference to the Customary law
and the Roman Dutch law on custody was made rather cautiously
at one time, in the later law of Sri Lanka these sources were deemed
relevant on the question of the issue of the writ, and also in deciding
how the minor who was the subject of the application, was to be
dealt with according to law.?® Since the Courts Ordinance which
originally contained the relevant statutory provision gave a wide
power to the Supreme Court to issue the writ, the controversy as
to whether illegal or improper detention must be proved, and
whether the writ was available against a person with the legal
right to custody, receded into the background.’* However the
impact of the English law continued to be felt in significant areas
of the Sri Lanka law on custody.

A striking feature in the presentlawis the availability of different
forums to determine custody matters. Habeas corpus proceedings
are available, while the issue of appointment of custodians can
surface in curatorship claims in the Family Courts, and in matri-
monial actions in these courts. A children’s magistrate may
also exercise jurisdiction in proceedings under the Children and
Young Persons Ordinance.5#4
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The Substantive Law

General Law

The Roman Dutch law being the source of the General law,
the concept of the parental right to custody and the presumption
in favour of it is well documented in the case law of the country.
The commitment to that concept has however been paralleled by a
desire to infuse a liberalism into the law, and consequently the
principle of the “welfare of the child”” has sometimes engulfed and
obscured the concept of parental rights. An analysis of the
reported decisions reveals contradictions in the case law on the
subject, and the confusion has not been resolved because habeas
corpus applications were invariably heard before one judge of the
Supreme Court, who was not bound to follow a precedent created
by a decision in a previous application.>®

Parental rights over minor children were clearly important in
the Roman Dutch law, and the right to custody was an important
incident of the parental power. As such, custody was not synony-
mous with parental power or natural guardianship, but was merely
one aspect of it.’¢ Since the right to administer and manage a
minor’s property was considered an independant aspect of the
parental power that vested in the natural guardian,®? the right to
custody does not appear to refer to control over the minor’s
property. It refers rather to control over the person, and the
day to day life, upbringing and education of the minor child.>®
In some countries, such a sweeping concept of parental custody,
may be viewed in the modern law, as in conflict with the con-
stitutional guarantees on the right to freedom of conscience and
political beliefs.5* In any case, the right to control education
in the Roman Dutch law does not seem to include religious
upbringing, since the right to determine the religious education of
the child is distinguished from custody, and considered another
aspect of natural guardianship.’® Custody in the General law
therefore refers essentially to the care and control over the person
and education of the minor (guardianship of the person) as
distinguished from curatorship (control and management of the
minor’s property).®® The award of legal custody cannot therefore
affect the exercise of other parental rights reposed in the natural
guardian.
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The right of custody includes a bundle of related rights. A
person who interferes with the parent’s custody by keeping the
child away from him may be guilty of the criminal offence
of kidnapping.6°* But apart from such criminal sanctions,
the parent with the legal custody of the child may under Roman
Dutch law be able to obtain an interdict restraining a third party
associating with the minor who is in his care and control.s? A
parent may also be entitled to recover from the wrongdoer, medical
and other expenses incurred by him in connection with personal
injuries caused to a minor.82* However it is doubtful whether
a parent has an action in damages for the seduction of a daughter,é®
or the infliction of an injuria upon a child.®2

The right to moderate chastisement is included within the concept
of care and control over a minor’s person. Excesses by the parent
may result in loss of the legal right to custody, and can be punished
under the Penal Code No. 2 of 1883.6%* Statutory provisions
on the prevention of cruelty to children also create criminal liability,
and confer a special jurisdiction on a court to remove a child
from the custody of a parent who has abused his authority in this
respect.’® A parent may even be liable for such excesses under
the General law on delict as there is no rule in the Roman Dutch
law, which is also the source of that law, precluding a delictual
action between a parent and a minor child. A custodian parent
may therefore incur a civil liability in delict®*® to a child who is
the victim of wrongful personal injuries, while a criminal liability
is imposed by the Penal Code and the Children and Young Person’s
Ordinance No. 48 of 1939. There is thus a legal framework aimed
at preventing an abuse of this aspect of parental rights. The
child’s access to these protections however will depend on the
intervention of an adult third party, who can either institute pro-
ceedings for deprivation of parental custody, or institute legal
proceedings on behalf of the child.®

The custodian parent is not, simply by virtue of his legal status
in that respect, liable for the minor’s delicts. A parent is not
liable for a minor child’s delicts, unless the latter acted as his servant
or agent, or the parent has been personally negligent.®®

Legal custody entails the right to express or refuse consent to
medical treatment. This right may be qualified in the case of a
minor over seven years who is deemed to have a limited legal
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capacity when he reaches years of discretion. The consent of
such a child may therefore be required for medical treatment.®’
Unreasonable conduct on the part of the parent, in regard to
medical treatment for a minor can of course be prevented by the
exercise of the courts jurisdiction to deny parental custody in the
child’s interests. Itis doubtful whether a courtcan overrule the pa-
rent’s wishes in this respect while permitting him to retain custody.®"*

The natural guardian with whom a minor lived had a legal
right to his services under the Roman Dutch law.®® The custodian
parents’ rights in this respect are qualified in the modern law by
statutory provisions on the employment of minors. Notably, a
parent cannot obstruct or disrupt the minor’s education.®?

Custody disputes between married parents who are not lawfully
separated.

Due to the fact that the parental power of the mother of a legiti-
mate child was not considered “par potestas’ with the father,
the modern Roman Dutch law has recognised that the father
as natural guardian has a preferential right to custody.®®* This
means that he has a superior right to determine any matter relevant
to the person, upbringing and education of the child, during the
marriage. The recognition of this right has also had the important
consequence of conceding to the father the right of custody, in
the event of a separation that is not lawful, or a de facto separation
between husband and wife. In the words of Tindall A.J. in the
leading South African case of Calitz v Calitz, generally “the court
has no jurisdiction where no divorce or separation authorising
the separate home has been granted, to deprive the father of his
custody.”’ 70

In Calitz v Calitz the de facto separation between the parties
was due to the wife’s fault, but the decision that the father’s pre-
ferential right continued was not based on that fact. It was founded
on the premise that in the Roman Dutch law the rights of both
parents over minor children of the marriage were not on a par,
and the law showed a preference for the father as the natural
guardian of his children. This preferential right is in that sense
a reflection of the father’s dominant role in the family, and Calitz
v Calitz conceded its importance when the court had not authorised
a separate home.
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The view that the preferential right should continue despite a
de facto separation is consistent with a system such as the Roman-
Dutch law, which did not recognise the concept of breakdown
of the marriage. The scope of matrimonial relief was clearly
defined in the Roman Dutch law, and decrees for divorce and
judicial separation could be obtained only after judicial proceed-
ings, on the ground of matrimonial fault.%* Consequently no
legal recognition could be given to the de facto situation between
spouses who were living apart, unless either of them petitioned
‘for the matrimonial relief that was available to them according
to the Roman Dutch law. If such relief was sought, the issue
of custody would itself become justiciable in the matrimonial
litigation in which, the court would be called upon to authorise
a separate home.” When a separate home was authorised in
these proceedings, the dominant role of the father ceased to have
the same legal significance. The court would then assert its juris-
diction to protect the child’s welfare, without conceding a presump-
tion in favour of the father’s right to custody.”? Since the Roman
Dutch system did not countenance the theory of breakdown of the
marriage, the preferential right of the father to custody was given
significance even in the event of a dispute between parents during
a de facto separation, but denied that importance in matrimonial
litigation authorising a separate home. This distinction in the
Roman Dutch law has now been abolished by a statute in South
Africa, that makes the welfare of the child the sole criterion in
all custody proceedings.?

While the Roman Dutch law recognised the aspect of parental
rights we have observed that it conceded to the State, the overriding
responsibility and authority to act as Upper Guardian of
all minors.” It has therefore, always been accepted that a court
can deprive a parent of his or her legal right to custody, in the
exercise of this special jurisdiction. Calitz v Calitz postulated
for the modern Roman Dutch law, the criterion for interference
with the father’s right to custody, when a separate home has not
been authorised. In that case Tindall A.J. said that a court could
interfere on special grounds such as “danger to life, health and
morals.””®> That phrase is now utilised in all types of custody
litigation to describe the basis for interference with parental
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rights,?® but it has been frequently pointed out that it merely reflects
the principle that a court can interfere with parental custody so
as to ensure the general welfare of the child.”

In litigation between married parents during a de facto separa-
tion that is not lawful,’”* Sri Lanka courts have followed the
developments in the modern Roman Dutch law as reflected in
the South African case of Calitz v Calitz. Judicial decisions
make constant reference to the concept of natural guardianship,
and the preferential right of the father to custody, which flows
from it.’® Statute law in the country too refers to the father’s
preferential right to the custody of minor children.?®*

In some early cases, the jurisdiction of the Supreme Court as
Upper Guardian of minors was asserted to deprive the father of
this right, on proof of his unsuitability to be legal custodian,
because of possible prejudice to the child’s “life, health and
morals.”’’8® These decisions however gave legal significance
to the initial presumption in favour of the father’s right to custody.
In Ivaldy v Ivaldy for instance, H. N. G. Fernando J. as he then
was, emphasised the need to construe the concept of the welfare
of the child within the scheme of the preferential right, when he
said that the court will not merely promote the interest and welfare
of the child, but “will recognise the father’s prima facie right except
when the element of danger or detriment is positively esta-
blished.””?8¢ The phrase * danger to life, health and morals”
has in the course of time been equated with the wider concept of
the welfare of the child 7®® and a liberal interpretation given
to the jurisdiction of the court to deprive the father of his right to
custody.

The inspiration for expanding the concept of the welfare of the
child appears to have come from the English law. The English
law, before the Guardianship of Minor’s Act (1925) made the
child’s interest the paramount consideration, was a combination
of principles derived from Common law and Equity. Thus the
concept of the child’s interests had a limited impact, and was
subordinate to the concept of parental rights. The father’s pre-
ferential right was an important principle in the early English law
on custody. In fact until very recent legislative reforms were
enacted, the rights of the father under Common law, were superior
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to those of the mother.”®® Some decisions in the Sri Lanka
courts have overlooked this, and emphasised that in the English
law the welfare of the child is the paramount consideration in
custody matters. It has also been pointed out that the Roman
Dutch law concept of Upper Guardianship indicates a similar
concern that the welfare of the child should be the only relevant
concern of the courts.”®*

Apart from the fact that some of these recent decisions seek to
introduce a change that was made by legislation in England and
in South Africa, they have interpreted the concept of the welfare
of the child so as to create a preferential right to custody in the
mother of young children. These decisions emphasise that per-
manent damage to the child would be caused by separation from
the mother, and they do not require proof that the father is
unsuitable to have the custody of the child.??

Since the General law on custody in Sri Lanka is the Roman
Dutch law, the concept of the welfare of the child can be developed
by the judiciary within the concept of parental rights in thatsystem.
Fundamental changes in the law, such as the introduction of a
principle that the welfare of the child is the only valid considera-
tion in custody matters, or that the custody of young children
should always be awarded to the mother, can be introduced only
by legislation. This is why in other countries, (notably England
and South Africa) where the preferential right of the father was
recognised in the Common law and the Roman Dutch law respec-
tively, legislation was necessary to abolish the presumption in
favour of the father’s custody, and to establish the welfare of the
child as the only valid criterion in all custody matters.?** In
India too legislation altered the existing law with regard to the
right of the father, and gave a right of custody in young children

to the mother.?%®

An analysis of the case law in Sri Lanka indicates that there
is clear authority in support of the presumption in favour of the
preferential right of the father to the custody of his minor children.
The judgments which seek to erode that concept are in conflict
with more recent decisions which do place the onus of displacing
the father’s right on the person who seeks to deny it.7¢ There
is dicta in favour of the preferential right of the father in recent
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custody litigation arising out of divorce actions, and claims by
third parties.”® This dicta may be justifiably taken as indicating
that the presumption in favour of the father’s right is still
an important aspect of the law of custody in Sri Lanka. It is
very clear that the consistent approach adopted by the courts is
that “the rights of the father will prevail if they are not displaced
by considerations relating to the welfare of the child, for a
petitioner who seeks to displace those rights must make out his
or her case.”¥® The view that the Roman Dutch law has fused
with the English law in Sri Lanka to formulate a principle that the
court can deprive a father of his right to custody when the mother
is fit to be legal custodian,® is in conflict with those numerous
authorities that recognise the father’s preferential right; besides
it obscures a fundamental premise in the Sri Lanka law on custody.

In emphasising the importance of a continuing relationship
with the mother, reference has been made to Fernando v Fernando
where H. N. G. Fernando J. as he then was, said that “so long as
the mother is shown to be fit to care for the child it is a natural
right of the child that she should enjoy the advantage of
her mother’s care.”’$®* However that statement was made in
a judgment that clearly emphasised the preferential right of the
father, and went on to decide that he should be deprived of custody
because ““it would be detrimental to the life, health and even of the
morals of such a young child if that child were forcefully separated
from the mother and compelled to live, not even in her father’s
custody but under the care of a elderly relative.”’80"

The approach in Fernando v Fernando was followed in later
cases where custody was awarded to the mother only on proof
that in the particular circumstances it was essential to deprive the
father of his rights in the child’s interest.®® It is that same
approach which guided the court more recently in the case of
Madulawathi v Wilpus 82 when it refused to grant custody to the
mother, on proof that the father was able to support the child,
and had relatives to care for it when he was away at work.

The judicial decisions that focus attention on the right of the
mother to custody, introduce a fundamental change which is not
in harmony with the legal principles that apply in the determination
of her parental rights. In Roman Dutch law, a wife shared the
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parental power with her husband and could thus assert a right to
custody against a third party, even in the lifetime of the husband.®®
However it is clear that her rights were subordinate to the husband’s
right, and she only succeeded him as natural guardian and sole
repository of parental power on his death. This principle has
been recognised by the courts in Sri Lanka.®4 Consequently
on the father’s death it has been decided that the mother requires
no appointment by court to assert her status as natural guardian.®?
There are however judicial decisions, which have held that she
requires such an appointment when she claims the right to deal
with the minor’s property, or to accept money from the debtor
of a minor child.®® Though the right to nominate a guardian
by will or deed was shared by both parents in the Roman Dutch
law, the father as natural guardian could limit the mother’s right
by making an appointment himself. This could seriously
prejudice the surviving mother’s parental rights, for such an
appointment could deprive her of the right to represent the child
in legal proceedings, and take charge of his property, even if her
right to custody and control of his person could not be excluded.®?
It was the father’s consent that was required for the tacit emanci-
pation of a minor, the mother‘s consent sufficing only when she
succeeded him as natural guardian.®”* The consent of both
parents was required for a minor’s marriage but in the event of
a difference of opinion, the father’s view prevailed.®® Statutory
provision in Sri Lanka reflect the superior position of the father,
both with regard to the appointment of guardians, and the
expression of consent to a minor’s marriage. 89

The preferential right of the father to legal custody of the child,
and the less significant rights of the mother therefore, reflect the
general policy of a legal system that does not concede equal rights
to both parents of a legitimate child. While it is possible to state
that the interests of the child are a paramount consideration,
this only means that the concept must be interpreted in the context
of the recognition accorded to a scheme of parental rights. In
considering the court’s right to exercise its jurisdiction as Upper
Guardian in a custody dispute involving Muslim parties, T. S.
Fernando J. said, that the “court is called upon to adjudicate in
the best interests of the child, but the adjudication must be reached
within the framework of the law governing the parties.”’?® It
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is submitted that this dictum reperesents the valid approach that
should be followed by a court, required to apply the General law
on custody in Sri Lanka.

The individual decisions that erode the father’s preferential
right, and emphasise that the mother has a right to the custody
of minor children do not question the policy of a law that accords
a superior status to the male parent, and thus discriminates between
the sexes. They reflect, rather, the view that a continuing relation-
ship with the mother is essential for the well-being of the child.
In that sense they accord with the views of the British psychiatrist
John Bowlby, whose theory that “‘maternal deprivation™ or lack
of maternal care causes irreversible and permanent damage to a
small child,®®* has had a profound impact in the field of child
care. Sri Lanka’s judges have sometimes stated that separation
from the mother must inevitaby be prejudicial to the welfare of
the child. There is judicial dicta which stresses that “there is
a rule commended by law and ordinary human experience that
the custody of very young children ought ordinarily be given to
the mother.”®* In another local case it was suggested that as
long as the mother of a young child is not an unsuitable person to
have the custody of the child, the father can be deprived of his
right to custody.®?

Western theories of child psychology are not necessarily apt
for all societies. What has been characterised as a disturbing
neurosis or deviance which would motivate a parent in a
developed country to rush for psychiatric help may not be seen
as calamitous in a developing country where the average family
must cope with the harsh realities of daily living. If lying and
inability on the child’s part to feel affection are the kind of
irreparable damage that can result from “maternal deprivation”,
as some writers have held, how disturbing can this be considered
in a part of the world which is still familiar with the gamut of
human misfortunes? The theory of ‘“maternal deprivation”
may therefore deserve to be viewed with as much scepticism, as
the concept that unmarried mothers produce babies out of revenge
and jealousy for their own mothers, or that freedom fighters are
motivated by masochism and guilt feeling for their hated
fathers ! 2 In any event the impact of maternal deprivation
and its permanent damaging effects have been reviewed in later
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research.9?® It has been suggested that the * blood tie *’ to the
biological parent is not important to a small child, and that what
the child needs for its psychological wellbeing is a relationship
with an adult providing security and continuous loving care.
Studies in some societies indicate that a maternal substitute can
provide this, and that separation from the natural mother is not
necessarily harmful or traumatic for the child.®?

In countries like Sri Lanka where ties with the wider family
are close and meaningful, it cannot be assumed that a small child
will suffer the deprivation that would result from a break up of
the nuclear family, or separation from its mother. 92 The child
may receive love and care from a female relative who is not its
mother. Situations can be envisaged where the child will receive
greater care and security from the father and his relatives than
from a mother who is not able to shoulder the responsibility
of the child on her own. Consequently, when the present law
concedes a preferential right of custody to the father, prejudice
to the child by separation from the mother should not be assumed

because of the biological relationship. It should be substantiated
by evidence that separation from the mother will be contrary to
the child’s interests, and thus prejudicial to its welfare.

It has been pointed out that if a dispute as to custody arises
during a de facto separation, the position of the parents in the
Roman Dutch law is substantially different to the situation where
matrimonial litigation has been initiated. We have observed
that the marriage and the common household are deemed to
continue, until and unless the spouses seek the matrimonial relief
that may be available to them. During a de facto separation the
father’s preferential right is therefore unimpaired, and his blame-
worthiness in bringing about the separation will only be relevant
in determining whether he is unfit to have the care of the child.
When a decree for divorce or judicial separation was granted in the
General law of Sri Lanka on th