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Editorial Notes.

An old number of the Ceylon Miscelany kindly placel
at our diaposal by Mr. Adv, Tisseveresinghe ol the
Colombo Bar affords very interesting reading which, for
the benefit of our readers, we reproduce in full on another
page uader the heading, “Ilow the Judges came to
Huligdorf.”

5o

The resnlt of the extraovdinary general meeting of
advocates held on the 14th instant under the presidency
of the Honourable Mr. Walter Pereiva, K. C., acting
Attorney-General, appears to be, what newspaper corres- »
pondents would describe, an impasse. lt is said that the
Bar Council has regigned in a body as a protest against
the resolutions of the advoeates in general meeting agsem-
bled. We are not quite sare that what hag happened is the
natural sequence of the deings of the general meeting.
We however feel confident we are not alone in express-
ing mincere wegret that a constitutionally sunmoned
meeting, exércising constitutional rights, should have
led to the resignation of gentlemen who, itis unanimoug-
Iy admitted, have alwayg striven to further nothing but the
best interests of the Profession.

=

It may be that the way in which opinions were express-
ed al the general meeting had not been altogether in
acecord with what age had a right to expect ut the hands
of vouth ; we may even o the lenglh of slating that the

]
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-
proceedings micht have heen conducted with less warmth
and more moderation ; but whatever force or emphasis
employed wag on the=side of well-meaning sincerity
ingistent npon rights towards the assertion of which
foreible speech was deemed necesgary, although, under
similar circumstances, seniors, grey in svrvice and strong
in expericnee, would not have allowed themselves to be
swayed by the conseiousness of a grievance into the lapses
of impassioned rhetorie.
* -

Were tkzre no provocations ¥ One certainly there was.
It was given by a newspaper holding forth, in the form of
threats, arguments caleulated to be dissuasive of the
course of conduet propesed to be adopted by the vast
majority of advoecatesal Hullsdorf. However successful
the newspaper uilerances may have proved to be from
the point of view of prophecy, it must be said that the
procedure adopted by the newspaper was not seemly.
This lent considerable strength lo the cause sought to
be espoused at the general meeting. The paper was even
isulting in it- subdued menaces, in its allusions, in effect,
to pulice supervigion of protessional sugpects. Tt is very
deplotable that information of any kind as to the intentions
of the Bar Council should have been given to the Press,
and it is more go that, in spite of a restraining resolution,
of Oct. 14th, it should have beeu possible for the (bserver
ct October 18th to be furnished with materials for a lead-
ing article on the Bar Council. We give the contribution
in this number to show the extent to which the Observer
had been informed,

=

Instead of setting at nought any rule or resolution of
the Bar Conncil enjoining the keeping of fee-books, the
general meeling hagratified and confirmed it, even to the
extent ol the explanarory proviso supplementarily fur-
nished by the Bar Council. Only the explanation of the
Couneil as to the immunily of fee-books from the faxing
officer’s inspection was placed in a clear Hight by a pro-
pusition couched in very wigorous language. The dif-
terence between the Council and the general meeting
is after all one of words. A change, however, hag been
affeeted in the procedure of the Bar Council by a re-
solution as to oue month's notice being given to all
advoecates of any important meagure under the congider-
ation of the Council, It has bheen nrged on behalf of the
Couneil that suche requirement may work considerable
inconvenience and even  ceuse delay in the despatch of
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business, It is said that the resigning’members of the
Bar Council have taken grave objection to that resolution.
In favoar of theresolution itis urgeablesthat its prinei-
pal objeet is to obviate the nnpleasant necessity of an
appeal to the general body of advocates. It is wrong to
construe it ag indieating want of econfidence in the
“ geeradited representatives of the advocates.”

e

The suggestion is a good one, made (o us by asenior
Barrister thal the Latin and Duteh citations in Judgments
of the Supreme Comrt rhould be, in footnotes, given
in Knglish. We snppose the suggestion is made for the
beneiit of onr law reporters.

=

We need not apologise to our reades for the thickness
of this double number,

R i

The Council of Advocates and
Rules of Etiquette.

(Ceylon Observer, Oct. 18, 1910.)

The Bar Counneil, which is the aceredited i'apresenmt.i’vu
of the Advocates of Cleylon, came into existence ten years
ago, and its conslitu.don was framed exactly on the lines
of the Bar Council in England. Its functions ave to deal
with all matters affecting the Profession and to take suck!
action thereon as may be deemed expedient. The Council
consists of theiAttorney-General and Solicitor-General and
twelve practising Advocates elected by the whole body of
Advocates. Sir John Bonser was mainly instrumental
in calling the Council into being, There were, of
course, well recognised roles of etiquette which every
member of the Baris presumed to know, but they were
unwritten ones. It also happened that questions arose
on which doubts might reasonably be felt—and there was
no recognised authority t¢ which to appeal, In England
all questions affecting the Profession are dealt with by the
Profegsion itseif: questions affecting Barristers by the
Couneil and questions affecting Solicitors by the In-
corporated Lasw Society. In India all sneh guestions are
dealt with by the Judges and by the Legislature. It is
creditable to the Cexlon Bar that, so far, the interveulion
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of the Judges or the Legislature has not been found
necesgary. If the Council is gtrong enongh to aet, and if
the body of Advocates soyally gupport the Couneil, aneh
intervention will not be necessary and the undoubted pri-
vileges which the Inns of Court have granted the Cleylon
Bar will never he in jeopardy.

At the beginning of this year there were certain
irregularities, to use a euphemism, which were brought
to the notice of the Council. A gpecial  commitien
of the Couanecil with Attorney-General Lascelles at its
head, went fully into the matter and as g con-
sequence certain rules were drawn up and promul-
gated. These, of course, will b binding on the
Profession unless they are rescinded by the whole Bar.
The rules were passed after the fullestand most careful
consideratica. The main object of the rules was to
prevent touting—which ig the enrse of the Profession a]l
the world over. To the lay mind, it NIy Seem unrea-
souable that an Advocate should not receive a fee. divect
from a client, but only throngh a proctor. Tt has been
found, however, that cases have ocenrred where peons of
courts, jailors, police officers, petition-drawers and othey
undesirables who come in contact with litigarits induce
them to retain certuin people and are given a commission
for their services. This is considered the most heinous
offence of which an Advoeate conld bo guilty. The eyil
is inealeulable. Tt tends (o degrade the Profession ; and
in the most serious cases, where the acensed comes 1most
under the infuenee of a jail guard or a police sergeant,
perhaps the most incompetent, certainly the least honour-
able, man in the Profession is choses., Such conduet is
attended with the gravest peril to the administiation of
justice.  The Clouneil guietly, but firmly, took the matter
in hand and passed rule after rule, in spite of gomo
reasonable clamour due mainly to gross misrepresentalion
af to the aims of the Council. A general meeting of the
Bar was convened with the ohject of rescinding three of
the rules; but the Council was firm, and in the end the
rules were allowed to remain ay they were. What will be
the effect on the Councii—of the resolution that, before
any rule is passed by it, one month’s prior publicaticn of
the draft rule to the whaole body of Advoeates ghould he
made—has yet to be seen, This resolution clearly means
that a majority of Advocates, thoungh they did not desire
to rsecind any of the rules, yet thought that some of them
should not have been passed by the Council, The
proviso to the rule, that every Advocate should keepa
fee-book, sounds somewhat bombastic, and was objeected
io on behalf of the Couneil; but it was carried,
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How the Judges came to
Hultsdorf.

(Ceylon Misecellany, 1854.)

Lvery one has heard of the dispute which took place
shortly after the English took this Colony between
the Military authorities and {he Supreme Court, though
few perhaps are acguainted with all the details regpecting
it. A chapter embodying those detaile may not therefore
prove unintevegting to our readers. Their correctness
mway be depended upon for they were furnizhed us by one
who was an eye witness of the whole—NMr. Loos, the late
much respected Deputy Registrar of the Supreme Court,

The Hoff van Justitie of the Dutch was held in the
room now occupied as the Legislative Counecil, It was
there that the members of the Counrt met from time to
time to dispense justice. It was there also that the mem-
bers met to witness the panishment of criminals ander
the sentence of the Coure in the open space before the
building now known as the Parade Ground. The ex-
ccution of eapital punishment in those days was not the
ungtately, unceremonial thing it now is, presided over
by the Figeal or his deputy with the gaoler and a fow
peons. There was an awe anda soleninity connected
with it in (he good ‘old duys’ which was not unadapted
to produce a striking impression on the minds of ”f
multitude. The ponderous seaftold hung over in blae
with companies of soldiers surrounding it and the mem-
bers of the Court 2 theiv full robes notfar away to
witness the scene and sign a ecertificate, which had to
be duly enrolled, of the prisoner having undergone the
fatal sentence—all these as we have frequently heard a
fine olidl Dutch gentleman say in relating the whole from
the march of the prisoner to the exit of the members,
showed “ how much superior the Duteh were” (in point
of form) “to the English” !

'I'he Supreme Court established by the Charter of
1801 continued its sittings in the s me old Chamber, and
for a time continned directing the execution of some of
itg punishments on the Parade Ground—particularly the
sentences for contempt which used to be inflicted at onece.
This seemed to give offence to the Military authorities
who looked npon the ground as theirs and which the
Civil authorities had no right to nse. On the...Sevtember
1804 a witness in the case of 7he Quesn v. Veiry
Armogan was sentenced to corporal punishment which
wag inflicted on him at the disputed spot. After that
punishment was inflicted  one " of the “Fiseal’s lascoreens
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was taken up by the gentry but shortly afterwards
released. Next morning the Fiseal, Frederick, Baron
Myling received the followinz letter from Captain Alex-
ander Barry, the Town Major of Colombo,

My dear Baron,

L do not know if I am not eorreet in reporting it to you, but the
Commandant wishes it to be understood that no civil prisoher is to he
flogged on the Garrison Parade, against which practice an order has
I believe heon long issned,

Belinve me,
My dear Raron,
Very sincerely Yours,
A. BARRY,
Lown Major.

P8 —TE T am correct in my note to you on the subject, will you
Dbe kind enough to say by a line to whom I can with most propricty
muke the circunstance known.

To this letter—as th~ after deposition of Baron Mylius
shows—he returned an answer informing the Town
Major that he would make known the contents of the
Lstber to the Court, which he accordingly did. He was
then directed by the Court to speak to the Town Major
on the suhjeet. Captain Barry said that none but the
Military could enter the Ground without a passport from
him, and that he had given out an order that morning to
all the sentries to that effect. Baron Mylius asked
vhether it was not possible to withdraw the order ag the
Court thoughtitsell authorised to order punishments to be
inflicted there whenever it thought proper to do so.—He
suggested alzo that the shortest way of seftling the matter
would be for him, the Town Major, to report it to the
Commandant who might communieate with the Governor
on the subject. The Town Major said that this was a
matter forthe Commandant, that he personally eould not
withdraw the order, Here the interview ended, the Fiscal
informing him that he would reéport the conversation to
the Court, and that if the Conrt wanted him to dogo he
would certainly endeavour to se2 punishment inflicted on
the Parade Ground, notwithstanding what Captain Barry
said.

This was accordingly reported to the Court, when the
Figcal having on the 18th September gworn to what had
passed, and that the order to the sentrics was not with-
drawn, and that he verily believed he would be resisted it
he attempted to enter the Ground, the Conrt issued a sum-
mons to the Town Major to appear before it and answer
for his condnct. Capt. Barry appeared the same day and
deposed that he acted under the orders of the Commana-
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"
ant, Colonel Charles Baillie, that the direction to the
gemitries was, “ That the gates of the Parade shonld be
“ locked and that no person emcepting a military man
“shonld be allowed to go on that Parade”—that he con-
ceived the zentries would endeavour accordingly to pre-
vent any but the Military entering, Colonel Baillie wag
then swynmoned to appear forthwith to answer to the
matter stated against Lim and  * to be dealt with accord-
ing to law.” Colonel Baillic appeared the sume day and
was examined. He gtated that the Ground was given by
the Governor to General Macdowall for the purposeof a
military parade—that after it was enclosed (2 years ago)
orders were given to the sentinels, “That no person
excepting the Military should be allowed to cross the
Parade, excepting Mr. Boyd and one ar two persons be-
longing to the Office”—that 7 or 8 monthg » yo when he
heard that a number of people had been ingide the Parade
he told Major Wilson who wag then Town Major that it
wus very extraordinary that the sentinels had been ad-
mitting people in spite of their orders; that he had
renewed the order to Capt. Barry inconsequence of its
having been reported to him that a punishment on the
ground, by the orders of the Supreme Court had taken
place; that he did so to prevent punishments being inflict-
ed there; that, as the ground was given uwver by the
Governor to General MacDowall and by the latter to him,
Colonel Baillie, he conceived he hada right to issne any
order he theunght proper and that the existence of the
order was known to General Wemyss the Commander of
the Forees,

The Bupreme Cou~t then declared the order in question
illegal, and having caused to beread the 953th clause of
the Charter which direets the Governor, Lieutenant-.
Governor and all officers Civil and Military to aid and
agsist, and be ebedient in all things, in the excention of
the powers, jurisdictions and authorities vested in the
Supreme Court, ealled upon Colonel Baillie to withdraw
the suid order, Coloncl Eaillie having declined lo do so,
his conduct wag declared a contempt, and he was ordered
{o enter into recognizance to keep the peace and be of
good bebaviour, himself in Bds, 80,000 and two securitics
each in Rdds. 20,000 Lor 6 monthyg, hig own recognizance
to he entored into then, time being given him till next
morning to produce his securitics, The next day how-
ever the Judgzes received the following letter from the
Governor.

To My Lorns,
The Chief & Puisne Justives of the Supreme Cowrt.

My Logpg,—In consequence of your Lordships’ representation 1
have given orders to 8ie Fown Major of this1¥6rt 1o countermand the
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order of which you complain, and the sentries have heen accordingly
removed.

Al the same tim= T cannot help representing to yoirr Lordships the
very great inconmvenicnce wiich st cecur from the infliction of
corporal punishients not military on the Military Parade, {or the
prevention of which from henceforth I have deemed itespediont to
1ssue an order,

I have &eca,
(Signed) F. NORTH.
Jolombo, 19th September, 1804,

PROCLAMATION.

At Colomb. on Wednesday the 19ih day of September 1804.

Present— His Excellency The Governor in Council, F,
Noruwm,

Whereas .nconveniences may arige from the execution
of corporal punishment in eriminal cases (other than for
military offences) on the piece of ground surrounded by
an enclosure within the Town and Fort of Colombo, com-
monly called the Parade ground.

We do hereby dirvect that heneeforth no such corporal
punishment (other than as aforesiid) be ordered or
altowed to be inflicted thercon, and further that ne person
be permitied to enter therein, without the expressautho-
rity of [the Commandunt of the Garrison: Provided
always that (exeepting with regard to the infliction of
corporal punishment within the Parade ground aforesaid)
nothing herein contuined ghall be construed to restrain or
limit the jurisdictions and authorities vested by His
Majesty in the Supreme Conrt of Judicature in this Island
over all persons civil and military wi.hin aud throughout
the British setflemeuts in the Island of Ceylon and the
Territories and Dependencies thereof.

By Hig Iixcelleney’s Command.
(Siguned) RICHD, PLASKET.

This lstter and the proclamation were both read in
open Court by the Registear and tiled. Colonel Baillie
appeared with his securities, but the Court dispensed with
them and discharged the Commandant on his own
recognizances.

The Judges in acknowledging the Governor's letter
addressed €9 them gtated, that thoy were sincerely lLappy
that the order of the Commandant of the Fort which
they considered illegal, bad been countermanded by His
KExcelleney's authority, and without ealling for further
interference of the Supreme Court. Sutisfied that it had
becn their uniform, practice, as it was (heir earnest wish,
to avoid all contest on the subjeet of jurisdiction, and in
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no instunce unnecessarily to violate the feelings or
opinions of any ovder of persons whether civil or military,
they should have paid the most respectful attention to
any suggestion of Iis Excelleney pointing out the
probable inconvenience or disgust that might arvise trom
the infliction of corporal punishiment on the military
Pavade Ground, and should have felt it their daty to
salect some other spot (or that purpose ; bub the claim of
a right on the part of the Commandant to exempt by his
order that piece of ground from the jurisdietion of civil
authority and the per anee in that elains alter private
¢ommunication from the Fiseal and publication from the
Court compelled the Judges to assert and supyport the pow-
ers vested in them by His Majesty. Nor could they. His
Excellency must be sensible, withoul a eriminal desertion
of their own duty, have allowed the armed force of the
farrigon to mect every day under directions to enforce an
order which had been judicially delared illegal, and which
directions must have led to comsequenees which could not
be too anxiously deprecabed or oo cantiously avoided,

These proceedings occagioned great dissatisfaction
amongst the Military who were annoyeld at the Court
haviLg questioned their anthority and the eivil authori-
ties having so far recognized the power of the Court as to
set aside the order issned by the Commandant. The
matter was accordingly referred to General Wemyss who
was then at Chilaw on duty and the sequel will show the
extraordinary steps taken by him,

Very early in the morning of the Zlth Septemlier an
order was issucd by the Commandant to prevent every
person going out of or entering into the Fort, and the
barrier gate was sh.t in consequence The Chief Justice
who was rgsiding at Colpetty eanie to the Court as usnal
through thesouth gate, nt the Puisne Justice who was
residing at Marandahn and geveral officers of the Court
who lived in the Pettah, on coming te the Fort, were
prevented entering if, the bridge having been raised and
the gate shut. The Clief Justice took his seat on the
Bench and remuined long waiting for Lis Colleagne and
the Court Officers, Hearing of gwhat bad taken place
he directed tho Registrar (Mr. Roge) to proceed to Colonel
Baillie's house and to enguive of him whether any ovder
wag given to prevent any person coming info the Fort.
and, if so, to state by what authority sunch order was
given, He was (urther to state that he was directed to
proceed to the Governor with a message from the Chief
Justice. The Registrar ealled, but Colonel Baillie was
said not to be at home. He then proceeded towards the
Delft gate leading to the residence of the Governor
where he was stopped by the sentry who informed him




239 THE CEYLON LAW REVIEW.

that he could pot pass aad that Colonel Baillie was out-
side the Fort. A Mandate was then jsgued calling npon
Colonel Baillie forthwith to appear. In the meanwhile
Mr. Justice Lashington had appealed to the CGovernor
who then resided at the premises where the Colombo
Academy isnow held. His Eixcollen ey came al once with
his suite, had the gatos opened and iook possession of
the keys. 'The Judge cand officers were thus able to
enter at 12 o'cloek and procoed to the Conrt house,®

Colonel Baillie appeared to the Mandate and put in a
leiter received by him from General Wemyss dated the
day before, and one from Caplain Mowbray the Adjutant-
General to the Forces, under Anthority of which he acted,
Witnesses were examined as to the handwiiting of the
letrers and Mr. Loos ani Me, De Silva the cleJe and
sword bearer ag to their having been kept out of the Fort,
A Mundate was then issued (o Genepral Wemyss to appear
on the 29th September to answer for his conduct and to
be dealt with aceording to law, To Mr. Taolfrey, the
Fiscal for the Provinee of Colom ho, was entrusted the
service of ithe subpeia, and a elevk of his M. H. Cayl-
enburg, lute of the Audit Office and now a pensioner.
with Peons &¢ was sent to Chilaw for that purpose, A
t nbpena wasissied to the Adjutant-General,

On the 28th September, Siv Alexandom Johmnstone, who
was then Advoeate-Fiscal, delivered into Gonrt a lettor
sent to him that day by the Governor stiting that it was
of the ufmost importance that General Wenivss shonld
-remain with the Head Quarters at Necomblio during the
Lien Campaign or elsewhers where his busioess might cull
him and requesting the Advocaie-Fizeal to move the Court
to defer his appearance uutil the return of the detach-
wents then in the field, which was expected to take place
on the 15th October. My Johvstone accordinely moved for
time till that daoy. The Court deferred cousidering the
motion till the next day,—the day fixod for the General's
appearance,

On the 29th the Mandale was returned verifying the
service on General Wemyss who was absent. A Mandate
was then directed to issne commanding him peremptorily
to appear on the Jrd October,

On the Ist October Mr. Jolnstone delivered in Court
a letter received from Mp Plusker the Secretary to the
Couneil enclosing o Minate of Council with a Jetter
addressed to him by the Governor and moved for 1 com.-

# There was no carriage road then leading from Marandalin {o
Colpetty. Much of the space of ground between the two places was
covered with jungle und the favenrite tesort of Europeans for deer
hunting,
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mission to take the affidavit of General Wemyss to the
circumstances which weuld roader his’ presence at
Colombo on the 3rd October detrimental -to His Majes-
by's Bervice; intimating on the veturn of the commission
he would move for time till the 15th October for the
General to appear. To guote from the Minute, “ Jf was
declared by the Cowrt that the Adveeate Fiscoi do lake
nothing by his motion.”

On the 3rd October, the Court met and General Wemyss,
the Commuander of the Forces and Lieutenant-Governor
of the Inland, appearsd. He was surronnded by the Officers
of the Garrigon, and the court house, the ground roand
it and the Parade Ground were filled with soldiers. From
their loud talking and gestures a disturbance was appre-
hended, when the Chief Justice ingnired of the General
whut was meant by so unusual an agremblage, adding
that if it was intended to intimidate the Judges not all
the gans of the Garvison levelled ac their Lordships would
have that effect. The Commander disclaimed any such
intent and orders were forthwith given to the goldiers {o
disperse and keep the peace. The crier of the Clonrt was
dirvected to proelaim the order that no one was to remain
in the Court premises with their swords or bayonets, on
which order was forthwith enforced even® in toe case of
the General and his suite.

Depositions were then taken of Mr, Plagsket who pro-
ducsd the commisgion and Instructiong of the Governon,
which weve rend in Conrt—as also 41, Geo. 3 cap, 11. § 8,
9 & 10, gection 11 of the Articles of War and sec. 73 {md
95 of thie Charter. The depositions were also read.

General Wemyss being called upon to muke answer
to the matters charged in the depositions produced his
commisgions us Lieatenant-Governor and as Commander
of the Foreer, He was then examined, when be admitted
having issued the crder and grafed, among other matters,
that spies were lurking in the precinets of the Fort and
that the patroles wore ordered toapprehend sueh as they
could find, He wag then called L upon to shew cause why
he should not enter into recognizanece to keep the peace
and be of good hehavionr for one year and to appear to
any libel that should be allowed against him and signed
by the Advocate-Fiseal. General Wemyss with vehemence
objected to give recognizances and protested against his
being ealled upon to do so. The Cliief Justice then inform-
ed him that € would be the duty of the Judges to enforee
an order by charging the Fiscal upovn a committal to take
hig body in cuztody until he ghon!d comply with the order
of Court, requiring Hl(‘h recognizanees, the amount named
being Rd& 100,000 504 ener al Wen yesthen entered into
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and acknowledged the recggnizances and was digcharg-
ed. -

The minutes of the Courtshew some further proceed-
ings in which General Wemyss’ name appears but from
not having the original papers we are unable to give
particulars: they refer however to an interference on
hig part with the proceedings of the Court of Jusiices of
the Feace at Jaffnapatam, the Members of which (James
Dunkin, George Luiggnan, H. Layard and George Turn-
our,) addressed a letter to Mre, Arhuthnot Chief Seeretary
to Government which letter having been produced in
Court a maadamus wag directe:l to the Justices command-
ing the Conrt to proceed in the exercige of its erminal
jurisdiction, and a writ of certiorari to transmit certain
proceedings to the Conrt. General Wemyss was hrought
into the Court on this matter and exaiined on the 15th
December.

On the 17th December Bir Alexander Johnstone stated
to the Court that he ~vas that morning informed by Mr.
Farrell, magistrate, that General Wemyss had lodged a
compluint against Bir Alexander. The Supreme Court
chtained the deposition from Mr. Farrell by certiorari
and took evidence thereon. General Wemyss appeared
and swore that.he had received a challenge from My,
Johnstone to fight a duel with him, and prayed that he
might be bound over in gurety to keep the peacc. Mr.
Rose, Mr.Herbert Beaven, and Mr Alexander Wood were
egamined ag witnegfes when the Supreme Court found
that no * challenge was sent and that there was no-suffi-
cient eauge why the gaid Alexander Johngiove should be
bound by recognizance to leep the peace.”

Two dayd after the closing of the Fort gates, the
Governor wrote to the Judges intimating Lis intention to
remove the Conrt Houge to its present place, which was
formerly the residence of Mr. Andrew the Collector and
for a time of the Governcr himself. We are glad to
have permission to publigh the interesting corvegponidence
on this subject. s

To My Lorns
The Chief and Puisne Justices of the Supreme Cowrt,

My Lorns—In addition to tle virions inconveniences which must
attend your Lordships’ permanent rosidence in this crowded garrison,
I have the honor to inform vou that 1 expect in a very short time the
arrival of a regiment of Negroes from the West Indies, whose habits
of life are so little known, and probably o little analogous to that of-
the natives of this Tsland, that it is equally desirable for the depart-
ment over which you so worthily preside, as for their own discipline,
that they shiould be quartered within the fort,

And as the Goverhment house which I have offered for that
purpose cannobbezcvendered habitablejod am compelled fo request
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your Lordships to give up the huildings you now occupy as soon as
you ean conveniently remove, :

In fixing your new residence withont he TFort, your Lordships may
be assured that T shall be happy to eomply with yonr wishes, and to
prove the high esteem with whicli T have the honor to be, My Lords,

Your Lordships’ most
Ohdt. faithful Servant,
(Signed) FREDERIC NORTH.
Colombo, September 26th 1804,

To His ExcELLENOY
The Hon'ble FrEDERIC NORTH

] Governor § Commander in Chief
&e. &o. 4.
Ceyloi .

S, —Your Excellency having heen pleased to signily to ns your
intention to remove the Supreme Court of Judicature from the Fort
of Colombo, we think it a duly to your Excellency, and to the publie,
to submit to your consideration the reasons that lead us to hope that
your Lxcellency may be induced to permit the Court to remain in
its present station,

Your Excelleney hus, in general terms, alluded to the various .a-
convenicnees produced by the present residence of the Court within
the Fort of Colombo ; we trust we may he permitted or the one hand
to obviaie the apprehension ol inconvenience from its stay, and on
the other to point out the extensive injuries that may attend its
reinoval,

That the Fort of Colombo ie not merely a garrison or fortress, hut
the principal town of our seftlements in Ceylon, the centre of the
Dritish population, of comerce and of business, is obvious; the
public wharl, the custam house, the offices of Government ave
situated there, and public convenience should appear therefore to
suggest the propriety of making that the station of the Supreme Court.

But there is another reason equally cogent with public convenience,
the necessity of public control.  In this isolated spot, at this distance
from Great Britain, in a soelety of which the military must lorm a
very large proportion, the presence of a Court of Law appointed by
the Sovereign is the best and most constitutional protection that can
be allorded to the inhabitants.

Tts active powers ave seen and acknowledged ; for they cannot be
overlooked : and even the tacit influence of its presence is of
considerable service in checking the turbulence of passion and
preventing the commission of crimes,

On general principles the presence of such a Court, must be
admitted to be benefieial, but in this instance the ineonveniences arve,
as we wust presume, supposed by your Exeelleney to form an exception,

What are the inconveniences to which your Txcellency is pleased
to refer 7
After what has past, and adverting to what ignow in agitation, we
cannot but conclude that your Excelleney conceives the conflict of
civil jurisdiction with the jurisdictions, opinions and prejudiccs of
the Military to be the principal inconvenience.

With the militaryjasisdiction) degally @exorcised, the Supreme
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Clourt has never interfored ; Dut it has exorcised the power of com-
pelling the Military to keep within those hounds of jarisdiction
prescribed to them by the Mutfny Act and the Articles of War.

With their prejudices it is conceived to have interferred by the
infliction ol corporal punishments on a piece of gronnd used by them
as a parade,

On this head e beg leave to abserve tnat the spol. of ground in
question was formerly the ordinary place of exeention, even of capital
punishment ; it is placed within a few paces of the Court and
immediately in front of it,

The punishments that Liave heen inflicted there by order of the
Court, have been very few in number (abont four or five! and only i
cases of the prevarication and eontempt of witnesses, whero the in-
flnence of immediate example was mstantly ealled for.

Had any intimation been afforded to ns that this was a cirenms.ance
anpleasant to the Military, it would not have again occurred, from
the comity and attention to the [oelings of every departwient of men
which we have aniformly ohserved,

But althongh these ivitances have occurred at various times during
a whola vear, no sueh intimation was eonveved notil an illegal ovder
had been vecoived hy the Commandant of the Garrison tending
direcily to a resistance of ou. sentences,

For ilis offence. the commission of which was nnnecessarily
courted, and which after the fullest and most mild expostulation
frory us was still maintained, the Court thought proper to bind hLim
in liis own recognizance to keep the peace and he of zaod behaviour,

A more moderate exercise of jurisdielion in the preservation of
the peace can scareoly e conceived,

That question Lias however been set at rest by the authorily of
your Fxcellency exerted in a legislative act.

The transactions of the 24th instant are notorious, they form at
pressnt the ground of judicial inguiry,

Wo should not mention them therefore in (s place, but as having
direcily tended, as we apjrehend, to induce your Excelleney to adopt
the intention of removing the Conrt.

While Your Exeellency, the Governor and Commander in Chief of
the Settlements, and of all forts and garvisons erected within them,
was present, resident ai Colombo, an Ovder was issued by the Lieu-
fetant Governor and Commander of the Forees from Chilaw. a
station nearly forty miles distant, directing the Commander of
Colainbo, * to shut every entrance into the Fort from 8 in the morning
“unfil 12 or 1 at noon, to admit no person whatever within the Tort
* during these honrs, except His Fx elloney the Governor and his
“ suite, and officers and mon on duty.”

In consequence of this illegal command given and carried into
exeention without any communication with vonr Lixeellency, the
ardinary course of eivil communication, of commerce, of Justice,
and of Government, wore impeded,

The Chief Juslice was imprisoned within the Fort, the Puisne
Justice and the advacate Fiseal were repelled from its () ates, althongh
afterwards admitted by the partienlar and personal interference of
your Excellency.

During the session®of the King’s Su preme Court, by the mere
order of o military officer the whole course of Justice was suspended.

At 12 Your Excelloncy, thought proper to rescue this place and  its
inhabitants from this illegal coorviom, and to vindicate your own
authority, and erish {8 Tt ler violation, by taking possession of the
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keys and throwing open the gates of the Tort, =

With us the obligation remains of inquiring into the eause and
circumstances of this illegal order, and we are responsible to His
Majesty for the due exercise of the power of this Cdnrt, and for the
correction of thas military usurpation of autherity, and contempt of
the law.

The Lieutenant-Governor and Commander of the Forces has there-
fore been summoned to appear before the Supreme Court there to
anewer for his conduct.

We have proceded Doth in the form of our process, it heing by a
summons (and not by a warrant! and in the period of time allowed
that oflicer for his appearance, with a respeet due to his functions and
a regard to the publie service.

In the meantime and dwing the pendeney of this inquiry your
Excellency has been pleased to signily your intention to remove us
from the Fort.

In the ferment of the minds of the militery, heated by the agitation
ol questions they themselves have raised, we cammot Tmt snbmit (o
your Excellency (le pressing neeessity of civil control,

The Military neither ean claim, nor ought they to affect, & juris-
dietion within the Tort exempt from the  civil authority, Cor
process must run throaghout the Fort, and it mnst be obeyed.

The instances of obstruetion tothe King’s writs huve hitherto been
v fewand have proceeded from the ignorance or ervor of individnals

v
who have on admonilion comformed to their duty, Yet we are
sensible that misundsrstandings wight arise,

To vhviate these, even before the veceipt of vonr Excellency’s let{ar,
we had resolved that on ull oceasions, when it was necessary te
execute the process of this Conrt within the Fort, and there might
lie any reason to apprebend wistake or opposition, the nane of the
Town Major the being a Magistrate) should be insrted in the writ
together with that of the Fiseal.

At the same thwe we [eel it our duty 1o state to vour Bxcel-
lency our conviction, that the removal of the Supreme Uonrt wnider
the present cireumstances, as it will sanction the misteken opinion
that the Fort is exempt from its jurisdiction, will excite a dangerous
spirit of eontempt and iwsubordination lo civil authority. That its
process will be opposad, its officors meet with vesistance, which in

tlie common course of events must lead lo riotand probably, amongst '

igmorant and armed men, terminate in some fatal aecident,
Weighing all these cirenmstances, the late example of illegal
violenee from the highest military anthority under your Excellency,
the dangerous influence of that example, and the consequence and
urgent necessity ol eivil contsol, we have lelt it ooy duty respect-
fully to subumit these reusons o your Exeelleney’s judsment.
We have the honor to be with greal respect. ?
Sir,
Your xcellenev’s Most
Obedient and very humble Seevants,
(Sigued) CL. CARRINGTON,
- B. H. LUSHINGTON.

Court Iouse, Nept. 30th 1804,

Lo My Lokns '
The Chief and Pwisue Judges of f?m Supreme Cowrt of
Judicatnre in Ceylon,  Colombo,
My Lorps—1 have received the letter which vour Lordships did e
the honor to write tome on the 30th, in apswer to my notification to
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vou, of my wish I} the removal of your Court House from the Fort.

I have duly weighed the objections which vour Lordships suggest
to that measure, and would certuinly feel myself unwilling to persist
in it, (however necessary fos the public service) did my knowledge of
the state of the public epinion, which yon must suppose T have most
anxiously consulted on this occasion, lead me to imagine that your
suprems judicial authority over all persons eivil and military (myself
excepted) was in any manner ealled in gquestion, or could I eoineide
in opinion with your Lordships that your absence [rom the Fort would
occasion any opposition to the cuwrreney of your orders or the
exécution of your decrees,

I am equally sensible with your Lordships that the military power
ought to be kept within due bounds. All that has lately taken place
here tends to prove that-no attempt to exceed it can pass unnoticed,
and as the whole garrison las seen their Commandant under
recognizance and will shortly see the Commander of the Forces at
your Bar, I certainly eannot suppose they will entertain  any higher
ideas than they hitherto have ol the lawlul extent of military authority.

That the e 2rtion of that authority within the walls of a fortified
town must be more frequent. and more public than elsewhere, is an
opinion in which I am convineed your Lordships must agree with me
And that the necessity of its [requent and public exertion renders a
fartified town a most incon—enient and unsatislaetory residence for
supreme Judieial atuhority, is an opinion, which, Jowever erroneous,
I have not newly adopsed, as is well known to My Lord the Chief Jus-
tice. with whom 1 have had many amicable discussions on the subjoct

As Your Lordships advert particularly to the two instances which
have lately happened, and which yon suppose, I do not say unjustly,
to have incre 1sed my anxiety for the establishment of your Court
house without the Fort, T will take the Liberty of saving a few words
on both those subjects.

The first originated in my having given over to Major (eneral
Macdowall, for the use of the froops, the interior part of the square,
opposite the house which your Lordships have since inhabited, to bet
inclosed within a hedge aud gates, and to serve as a military parade.,

The appropriation had remained unquestioned for more than a
vear hefore cireumstances drove your Lordships into the Fort, and
for a full year afterwards.

The corporal punishments exeented on that ground by your order
met with no resistance whatever, but oceasioned a remonstrance to
your Fiseal from the Town Major The Advoeate Fiscal, T helieve
Ly your direction, enquired of me the eireumstances of the case, whiclh
1 related to him as above, with the addition that I did not helieve
that any regular grant had been made” out, but that my instruction
was that it should be considercd as exclusively appropriated to the
Military in the same manner as a barvack or a storehouse. This in
his opinion was sufficient for the purpose. Your Lordships decided
otherwise, But wlen that decision was made, T might perhaps have
expected that my erroneous opinion should have heen rectified by
some communication in return to that which [ had mwade in the
morning, as the garrison Standing Order which proceeded from it
would have been cancelled with it, and been renewed on a more
legal appropriation of the ground being made.

Your Lordships then examined the Commandant, who declared
his immediate readiness to obey me il I should order him to remove
his sentries ; had your Lordships then sent him to require that order
of me, it would have been given with as much readiness and a far
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better effeet than it was on the following day after my unsolicited
interference in the Tusiness.

In the whole conrse el that transaction T confessthat T am unable
to discover auy cirenmstance which ran make vour Lordships’ resid-
ence in the Fort more desizable than T thought it hefore.

On the other business 1t iz unnecessary nnd would be unbecomning
inme to speak at any length, since it has been 1wade av object of
judicial enguiry instead of political animadversion, as 1 at fisst
considered if

I can only assure your Lordships that [ should not have resented
it so puhbli or so instantaneonsly as T did, had T not coneeived
that the identieal disrespect 1o your Lordsbips was involved in the
direct conlempt of my anthority, and that by the same measure I
asserted and restored the dignity of loth.

Your Lordships have judged otherwise and the conduet of the
Licutemant-Governor will be Trought under your immediate Jexamin-
ation.

That you have proceeded and will procesd against so  high an
officer with all due comity wnd mildness 1 eannot doubt:

In the time whicl you have granted for Lis appearance T must
needs imagine that you have shown a great indulgence : since the
mischiefs of delaying it twelve days, (alter evory security given and
every submission made,) lhave outweghed in your Lordships’
considerntions those which the Governor in Couneil apprehended
from pressing it. i

Tam perlectly aware of the high responsibility with which yorr
Lordships are invested by His Majestv. Bul T cannot consider as
entirely tirfling that with whicl it has plessed him to intrust me for
the preservation of the general safely and tranquillivy of the Settle-
ments,  And T eonceive mysell hound to exercise my own powers
firmly and conseientiously in dischargo of that primary duty,

The removing all oceasions of dispuie among the higher authorities
T consider as a most essential part of that duty in this insulated spdt
at sueh a distance from CGreat Britain. Your Tordships have exf
perienced fas I am happy to hear from yourselves) few instances o-
obstruction to the King’s writs, nor has the number of those instances
been increased by any of the late transactions, You arc sensible
that misunderstandings may avise; T conless myself astonished that
wmore have nol arvisen. The remedy which yon propose, I own,
does 1ot appeur at all equal in efficacy or convenience to that which
Tam taking,

The Town Major has been named a Magisirate to give him cerfain
authorities which are supposed necessary lor the due exercize of Lis
oflicial functions: Tn both eapacitivs his concurrence with yonr
ofticers, when called npon. will he usclul, and it is hiz duty fo give it,
But I cannot help thinking thal the making him yooy direct officer,
on a specilied spot, would bein every respect ineonvenient and
indecorous, and calenlated rather to produce differences than to allay
them.

But why in your Lordships’ letter should you liave passed unno-
ticed the very substuntial aud material reason which T gave yon, of a
positive want of space in the Government buildings within the Fort
against the arrival of o regiment, which | have reason to expect
within this month, and for the reception of whieh I have destined,
not only the apartments now oceupied by vour Lordships, but the
whole range of Civil Offices in the same Jine, with the single excep-
tion of the Chief Secrokivy?
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I have purchased for your nccommodation the spacious and  airy
bouse of Mr. Bertolacel, with a sufficient demesne arennd it, and
will take immediate measpres to improve the approaches to it on
hoth sides (the only point in which it is deficient) so that T hope by
the middle of the month to see vour Lordships stationed there, and
am perfectly convinced that yowr removal to it will neither be
derogatory from your dignity, obstructive to your authority, nor in
any manner inconvenient to the people whose rights ave inirnsted to
your care, :

I have the honor to be
My Lords
Your Lordships’ Most Obedient, Humble Servant,

(Signed) FREDERIC NORTH,
St Sebastian’s 2d October, 1804, g

=il

Boom, boom, boom?!

When Homer first set out to write,
His modesty was sneh,

That, though his stuf was pretiy good,
It never caught on mueh,

Until one day afriend remarked:
* Old man, if youn ave wige,

You'll drop this Shriuking Violet style
And stavt to adyertige,”

He took the tip. . . . The* Argus Mail »
Next week came out with this :—
OLYMPIC GAMER,
WHAT HOMER THINKS,
EXCLUSIVE CHAT. (DON'T MISH.)
He zave his views on every point
That vexed the Grecian mind :
His name each morning in the Pregs
You never failed to find.

S0 when the Odyssey appeared,

It goid like anything,
The Spartan serial richis Lrought in

The vansom of a king, . .
And Homer, fingering his cheques,

Weunt out and =lew, it's said.
Two oxen to the god of Booms

_Betore e went to hed, — (rlabe,
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The Bar Council,

The Press and the General Body of Advocates.

Sinee writing the editorial note in this number ¢irenm-
slances have oceurred rendering it necessary to deal with
the above subject at some length. On October 14, at the
general meeting of advoeates, a private one to which
repregentatives of the Press were not given admittance, it
was unanimously resolved that the proceedings were not
to be communicated to the newspapers, In gpite of the
resolution, in deliberate defiance of it, the four dailies
appear to have been supplied with information suffi-
eient to furnish material for leading articles. There ecan
be no doubt whatever that a person present at the meet-
ing, and privileged to be so present, has been gniliy of
gross breach of trust. His betrayal of confidence is not
even relieved by the courageous afixing of his signature,
ITe has chosen to skulk in cowardly anonymity behind
the editorial We. We are glad we have no means of
knowing who this Press informant may be, for such
knowledge would render thiz painful duty of criticising
his conduet altogether an agony. There can Le no doubt
ag to .the intringic impropriety of making public what
are strictly inatters of internal management and the
domestic policy of the hody of advocates in Ceylon. A
person capable of what iy more than a mere impropriety,:
an inexcusable breach of faith, in a atter not needing
the requisition of an inordinate amount of self-restraint
and gelf-regpect, cannot be taken too seriougly in swhat-
ever he may think of the weightier matters of the law. He
that is faithful in that which is least is faithful also in
much, and he that is upjust in that which is least is un-
just algo in mueh.

The leading arricle in the Zmes of October 13 does the
Bar very grave injustice. It would geem to suggest that
there are many, if there be any, who would rather that
there were no rules of professional etiguette, and who do
their best to prevent the restlegs energy of the Bar Couneil.
There has been, rayr the 7imes, keen resentment that
rules had ever heen passed. These statements are nof
sufficiently accurate. A more correct statement would
have been that all advocateg, not in the Bar Council, had,
from time to time, as they lawfully might, expressed
views of criticisma or comment, To speak of such ex-
presgions of opinion as signs of disaffection, perversion
or refentment, and to suggest that there was anybody at
Hultsdorf desivous afobreaking loose of the restraints of
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professional propriety and forensic morality is an un-
warranted migrepregentation.

As to the object of the general meeting of October 14 the
Times intormant is gnilty of swppresio 2eri and the con-
sequent suggestio falsi, It iz said that

certnin members of the Bar, as they were entitled to, requested
the seeretary to call a mesting ol the membors of the Bar fo rescind
three of the latest vesolutions, one of which was that no advocate
shall take a less fee than ten rupees and cents fifty.

In onr issue of Octoler 31910, (Volume vii. p. 216)
is given the notice convening the meeling which sets
outin unmistakeable terms that the special meeling was for
the eonsideration  of the rule as o fre books. Messrs
R.L. Percira and E. 8. Dassavayeke availed themselves of
the opportnnity to give notice of certain motions one of
which, standing againgt Mr, Dassanayeke’s name, was
that the rule asto the minimum fee be deleted. Far from
any credit being giventothe Parfor Mr. Dagsanayeke’s mo-
tion being dropped, un.noved and unsupported, it is made
the oceasion for au vast amount of frothysentimentality.

The resolution as to one month’s notice is viewed in
the light of u huge obstructionist scheme engincered by
irrepressible malcontents whose aim is to arrest the
power of the Council. This is nonsense. If the general
body of advocates has, according to the rules of the Coun-
cil, the power to reseind a rule of the Conneil, why shonld
it be deemed a menace to tie Council’s rights and
prerogatives to provide against the unpleasantness of
constitutional rescission of a rule by having the proposed
rule, regulation or measure notified for timely consi-
deration? Mr. A. St V. Jayawerdens (we trust we do
not brealk faith in being eompelled (o allude to the
proceedings of the meeting), a member of the Conneil,
himself openly desived a forinight’s notice to the Council-
lors themselves ot cvery proposal of importance.  Surely
no disrespect to the personnel of the Council or distrust
in itg corporate diseretion can be inferred from a request
for early information on the analogy of the precedents
and procedure adopted in respect to other legislating
bodies. Tt is very much to be deplored that the resolu-
tion hag been misunderstood and been considered offen-
sive. We sincervely hope that a way of peace may speedily
be found to ger over the present situstion ina manner
calenlated to cusure the well-heing of the Bar, and to
ayoid further occasion for the enemy fo blasphene,

In so desiring we ave actuated by nothing hut what is
due to the honourable traditions of the Cevlon Bar. the
prestige and prerogatives of the Profession, and the respect
that power and _trost ave at a1l times entitled to demand
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at the handg of law-loving and law-abiding persons ; we
are not influenced by the many nienaces with which, of
late, legitimate discussion hag been sought to be smoth-
ered, nor by the clumant irrelevancies with which sun-
dry econtraband communieations to the lay Press have
been embellished.

aYe Ltk Ssie

Whatis the Situation ?

It has been assumed both in public and in private that
the Bar Cooneil hag resigned.  The members of the Coun-
cil have signed a paper of 1esignation and submitted it to
the Aftorney-General. The Clouneil having been electedby
the general hody of advoeates, we think Hmt th regignation
&.Jmnhl have been tendered to the eleetors, in the absence
of any provision in the rules to tender it to the President
of the Clouncil. 'The opinion is prevalent at IHuoltsdorf
that a general meeting shounld be convened for discussing
the gitnation and to take such steps as may lawfully he
possible, We do not know whether the regignation has
been aceepted or not by the President. The situation at
present is in the nuture of a strike, if we may say so
without offending the susceptibilities of anybody in the
Couneil. The Counneil, in its qunickness to take offence at
the action of the gensaral body of advocaler, had for the
moment logt sight of its duty to its electors, and that
duty was to place before them, st the earliest »onvenient
opportunity, the reasons for divesiing itself of the
responsibilities of ‘ts trust. The general meeting of
October 14 waus such an opportunity, when the resignation
might have heen tendered or some intimation given to
the advocates then asgembled, of the Uouneil’s intention
to abandon the duties with swhich they had been entrusted.

The Councillors present at the mceting, we humbly
think, were not entitled to the silence they had chosen to
maintain there as to the conrse of action they were to
adopt, From the mere fuet of their having been over-
whelmingly ontvoted it was not pessible to divine their
designs

In this connection it may be pointed out, especially in
view of the stutements in the newspapers as to nse of
ingulting langunage, thal no appeal was made to the
chairman of the meeting againgt any insult studied or
casnal. Had there been anything more than mere vehe-
mence of speceh the ehairman wounld, certainly have mada
gummary orcder on the oifender or probably dissociated
himself altogether from the proceodings. Neither courge
having been adoptéddbumnwst be pregumed, —and courtesy
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to the chairman, it not the force of actual fuets, demands
the. presumption—that no one bad been insulted, and
that the press referencss to a particular speaker ha ving
beent offensive and insulting right {hrough avery speech
he made” were mere' girivings alier effect.”

By the general meeting the Bar has thrown nothing
away, has [orfeited no privilege, nor surrendered any right.
Fhe congtitution remains nnubrogated, and constitutional
action may yvet be taken. The Bar relies on its leaders,
official and nnoflicial, by their wisdomand resonreefnlness
80 to direct aflairs as to belie the morbid apprehensions of
the most pessimistic of its critics.

<5

“ Numerical Rectitude.”

An evening paper abused us for misrepiesenting the
Governor’s comparison of Proetors to the *snails of
Kalutara,” and solemr'y declared the reference wag
“numerical” only. By way of establishing itssincerity
of interpretation it has sinece deseribed a Kalutara Proetor
as “ An impudent Kaluntara Snail.” This reference ig, of
course, also “numerical,” and eertainly ulso gincere.—

Leader.

o e ot

Appeal Court Notes.

104, Injunction—After plaint and before answer—Water
rights—Mechanical purpose—Dam—Insufficient mate-
rials for order,

1. An injunetion should not be granted on afidavit
baged solely on third party’s information, but on full
materials

2. Where a dam complained of as interfering with the
supply of stream water to a teu fuctory has been
removed an injunetion is unnecessary,

107 D, C. Int. N. Eliya 374, September 21, 1910,

* k *
105. Slander—Pettifogging actions.

The policy of the law is to discourage pettifogeing
actions for glander. 7 8. ¢ €, 154 followed.

80 C.R. Col 16387, October 3, 1910,



THE (BEYLON LAW REVIEW. 252
106. Partition—Ord. No. 10 of 1863, Sec. 9—Bar.

In un action nnder Parlition Ordinapce, section 9,
plaintiff is preceloded from claiming materials of certain
huts on the land.

280 C. R. Galle 6059, October 5, 1910,
* * % -
107. Res Judicata—Civil Procedure Section 207.

It a plaintiff elaims Lwo properties, and the defendant
denies his title, and (he defendant’s elaim to one of the
properties iz wdhnitted, and in consequence of the admis-
sion Judgment is given for the other property only, the
plaintiff’s claim to the one to which he admitted the
defendant’s title is res judicata.

129 D .C. Galle 9801.  October 3, 1910.

* Kk ok

1, Executor—Travelling Expenses -Commission—Lapse of
time —Civil Procedure Code Sec. 734, 551.

1. Civil Procednre Cudesection 551 anthorizes commis-
sion atb the lower rate on cash (i. e, money not including
seeurities [or money) which can be found and taken at
once by the exocutor, and on any property specifically
bequeathed; at the higher rate onall other property which
comes into his hands whether he sells it or not, Lor
instance, on bonds, notes, mortgages, rents, profits, inter-
SRt

2. Travelling expenses, not supported by voucher, but ;
not opposed till long after (899, wereallowed as acquiesced
in.

122 D. C. Int. Galle 2948, October 5, 1910.

* K K

109." Promissory Note— Endorsement—Onus—Note given as
security —Bills of exchange Act secs, 86 (3). 36 (3)—
On Demand.

L. When endorsement of a note, alleged to be given as
mere security, is denied, the burden of proving endorse-
ment is on the holder, but if the defendant beging, the
endorsement must be taken asg admitted.

2. An OnDemand note is exempt from the provisions of
B. Exchange Aet, section 36 &)

147 D. €. Batticaloa 3232, October 4, 1910,

.
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L10. Costs —Administrator—247 Action—Personal liability—
Second administrator—Substitution —Civil P. Code 404,
474 —Fin.l decree—Pendency.

1. A 247 uction by original plaintiff, administrator since
tismissed, was dismissed with costs, on defanlt to appear,
Held plaintift personally liable for costs, and not the
gstate, (2 N. L. R.242) .

2. After original 247 plaintiff-administrator’s jdismisgal,
defendant seized pstate properly in  hands of new
administrator, for 247 costs, and on heir's oppesition,
moved to substitute new administrator in place of old.
Helid, such sabstitution can only be eflected * pending the
action,” that i, before final decree, 2N, I.. R. 185, 19 All.
97 followed.

119 D, €. "nt. Kalutara 2661. September 29, 1910.

* * *

111. Civil P. Code 538 —Form 90 —Bond--Secretary’s suc-
cessor— Security —Action,

L Civil Procedure Code 731 not axtended to ecover
bunds ander ehapter 38 as form of bond is provided for
in section H38.

2. The latter purt of . B. . 538 which enacts that
the hond can be enforeed in a snit £or the adminigtration
of the estate does 1ot mean that it can be enforeed in
such action only.

175 D, C. Galle, 9941. Oct. 3, 1910,
* Kk &

112, Estoppel by words—Waiving registered seizure—Pur-
chaser’s knowledge.

Where, at a land sale, a person who had registered his
seizure of it intimated to another that he had abandoned
his elaim under tne geizure, and such other person aware
of the registration of the seizure, buys the land, the
holder of the registered seizure is estopped by his words
from disputing the purchase.

166 D.C Col. 25179, Oect. 4, 1910.

* Kk &
113. Bond—Stamping.

Defendant objected that bond (for Rs. 14,000) had not
been duly stamped as Rs. 6,000, part of the congideration,
was to be advanced.after the execution ol the hond. The
evidence shewed that the defendant had discounted his
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promissory notes at the Bank, and reeeived money for
them, that is, the whole Rs. 14,070 before the execution
of the bond, and that the notes were to be paid at
maturity by the plaintiff, but that some of them had
not been go paid at the time of the bond. Ubjection to
stamping untenable.

113 D. . Kalpara, 4013. Oct. 4, 1910, =

* K
114. Fiscal's sale—Debtor in possession after sale—Pres-
cription—C. P, Code 289, 291 —" Deemed.”

1. Ttis open to a judgment debtor, in possession of
land sold under writ, to prove that his possession has
heen not nnder €. P. Code 289, 291, but under Ord.
No. 22 of 1871, '

2, (. P. C. 289, 291 only define the ordinary relations
between the execution creditor aud judgment debtor for
the period between the fiscal's sale and the conveyince,
and do not override the powers of proving adverse os-
gession under Ovd. No. 22 of 1871. The word  deemed ”
in C. P. Code 282 is not the same as “taken conclugivery
{o be,” but it merely creates a rebuttable presumption.

162 D. 0. Nuwera Eliya, 117, Sept. 13, 19i0.5

* k %

115. Civil P.C. 428—Commission—Receiver—Chetty vilasaia
—Deed to Agent.

1. A conveyance wo S. as agent of a chetty firm is not
necegsarily a eonveyance to the firm. :

2. A very strong case ought to he made out, of waste or
mismanagement, to justify a receiving order against a
person in possession of property under a legal title,

3. Where the court finds that there are no materials
upon which to appoint a veceiver, it has no right to ap-
point a commissioner under C. P. O. 425 to inquire whether
there is wagte or mismanagement.

83 D. €. Int. Jaffna 7208. Setp. 14, 1910.

* Kk *

116. Right of appeal—Small Ten, Suit—Ord. No, 11 of 1882
—C. R. Ord. No. 12 of 18935.

The right of appeal given by Ordinance No. 11 of 1882
is not taken away by Orvdinance No. 12 of 1895.
213 O. R. Kandy, 19252, Sept. 12, 1910.

v alnal s
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