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Editorial N otes.

We have often attempted to secure strict compliance
with journalistic proprieties, in one important Tespect.
If anything appears in this Review calling for comment
such comment should he addressed in the first instance
to the editor. Ttshould not be addressed to third parties,—
a course unmeaning and unfair, and even unmanly. .

3=

Sworn translators of courts are not always well
chosen. There ure men absolutely incompetent. They

little realise how heavy their responsibility is. “A

misplaced bracket in the translation of P53, is responsible
for much expensive litigation,” said Middleton J,,—on
September 24, 1910, upen the third appeal in a temple
case. The Supreme Court hag almost invariably allowed
rectification of suspected or doubiful venderings. The
translation flled of record and acted upon by the parties
in 217 C. R. Pan. 0614, September 26, 1910, was super-
seded by a new traunslation. In other cases too this has
been allowed. A regrettuble exception wasa D, . Col.
case in which the appellant’s rights depended upon the
construction of a deed and he was silenced by the product
of the sworn blunderer of the court below.

5o
The parties in D, C. Col. 29325, inguired into on Oct. 29,

- 1010, had entered into an agreement inodifying the
decree, and the plaintift “had soeeptedya sum of money
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and g third party’s prommissery note in full =atisfaction of
his claim. The third party subgequently allowed the
note to be disnonoured. Thereupon on writ issued i
breach of the agreement the debtor moved for payment
to be certified in terms of the receipt. The third party’s
note undoubtedly released the judgment debtor complete-
ly : 2 C. L. R. 143. Pothier i. 393, 5, N. L. R. 150, Burge
iii. 788, Voet 46, 2. 13, Maasdorp iv. 173. In proceedings
under Civil P. Code 349 by the debtor can the creditor
ask the District Court to get aside the contract of release
on the ground of frand? Is not the proper court the
Supreme Court ? h B

S

The full court judgment of October 18, 1910, in Roman
Chetty v. Vis wagu Kangany has restored to kanganies the
safeguards of Ord. 9 of 1909 temporarily suspended by the
judgment of June 2, 1910. A kangany arrested under
the old judgment declaved insolvency while in juil. He
moved the District Court of Colombo (October 23, 1910)
for releasge on the strength of the Full Bench ruling.
The detaining creditor pleaded the Insolvency Ordin-
ance and somewhat taintly nrged the fact that the debtor
was a trader ag well ag kangany. Might the frader not be
arrested, leaving the kangany alone ? The judge thought
not, and he released the kangany-trader on the main
ground that he had been wrongly cast into prison.

<o

We are glad to hear that there is going to be a Malri-
monial Rights Ordinance for the Tamils, also a Hindu
Pemporalities Ordinance. 'The draft bills will appear before
December, It is possible that both measures. the latter
more than the former, will meet with opposition in the:
North. The effect of a Hindu Temporalities ordinance will
be to make temple managers who at pregent find their
business very lucrative conform to rules ealeulated to
render them more accountable to the public than hereto-
fore,

=

The Attorney-General, we learn, hag declined to accept
the Bar Couneil regignation. The proper course will no
doubt be adopted by summoning a general meeting of
Advoeates to make arrangements for a Couneil,  1twill
be a Couneil not more alive to its sense of dignity
corporate and tudividval than to itz supreme conscious-
nesg of duoty and lgyaley o the Bar.
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Balasingham’s Digest
1908—1910.

All digests are useful, and Mr. Balasingham’s Digest of
Ceylon case-law is absolntely indispensable. We know
that in gome outstations the Digest has even superseded
the original reports. The present volume is faultlessly
compiled, If covers

New Law Keports Vols, 1 & 2,

Current Law Reports Vol, 1.

Balagingham’s Reports Vol, 4,

Appeal Court Reports Vols, 3 & 4.

Tambyah’s Reports Vol. 6.

Leader Law Reports Vol. I & 3.

Leembruggen’s Reports Vol. (1905), [1& 2.

Supreme Court decisions (Weerakoon's Reports) Vols,

The digest spreads over 194 pages of double-columned
matter exceedingly well arranged. An advertisement
elsewhere gives particulars as to sule of copies.

g P @

Decisiones Frisicz.

Translated by F. 1L de Vos, Barrister-at- Law, Galle.

XX.
(1ib. 3. tit. 4. del. 15.)

The velief of L 2. C. de reseind. vend, does not apply to
the sale of an inherivanee.

The relief of d. I 2. cannot apply to the sale of an inheritance on .
account of the uncertainty of the heir's claim or of the value of the
+estate as regards the debts which might daily come to light after a
long time, and it can be an inheritance although there is nothing
in it, yea, the sale of an inheritance is valid althongh it is damnoesa,
for the vendor shares both the profit and the loss Dig. 18, 4. 2 Sec, 9.
Hence it is often stated that the nature of an inheritance does not
admit of a price. And therefore, as to constitute the sale of an in-
heritance its extent is not necessary, so also it is not necessary to
.-consider what the price is, as it is in vain to compare the amount of
the price with the extent of the inheritance. Jacobus Cunjacius
Consult. 48. Johannes Baquet part. 2 du droict d' Aubiene cap,
22. Monacius ad I, qui nondwm certus 4, ¢, de heved, vendit. And
the Court has so held.®

XXL

(lib. 3, tit. 4. def. 16.)
If the value of a thing sold was clearly, at the date of

#* 15th July 1626, Symt Joris van Gransteyn, plaintifft o. Meyne
Hendricks#, defendant,
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-
sale, uncertain, and thereafter it turng ont that there was
enormons lesign, /. 2 will nevertheless not apply.

- -

Titus had sold to Gains and Sempronius for 1000 guilders a piece
of land out of a certain acreage to be mined by him within ten years,
and reserved to him what was not dug within that time, It so
Lappened that the vendors, within the space of five years, dug so
mueh turf, which, aftor deduecting expenses brought them in three
times what they had paid lor the land  Tence Titus, thinking that .
he had sulfered enormous lesion, songht the relief under L. 2 Cod. de
rescind. vendit.l The quostion is :—Was bis claim well founded ?
The Court was divided in opinion, Some said that enormons lesion
was amply proved and that therefore the claim of the plaintiff under
f. 2. shonld = allowed, Others thought that the evidence of the
plaintiff was quite irrelevant, as he nndertook to prove, not the valne
of the land at the time of the ‘sale, which would have hesped to
ascertain whether he could be said to have suffered loss, but the
amonnt of profit which the vendees had enjoyed from the land after
the salo, For, generally, in questions of lesion, regard should be had
to the time of the sale and evidence should not be directed to what
happens afterwards, o 4. 44. 8. for the Emperors direct that the
sale should be rescinded when there is less given than half the just
price at the time of the sale, as stated by Arins Pinellus ad L. 2. (.
de rescind. vendit. part, 1, cap. num. 18 in fine,

Besides, the prolits to he derived were clearly uncertain at the
tir-e of the sale, lor it could not be ascertained how deep the peat -
land was and how much peat could be dug out from it yearly. And
further, these profits were subject to varioms cenditions. the un-
certainty of the weather, for in a wet summer there cannot be dug so
much as in a dry summer, and the possibility of the digging heing
interfered with by the enemy. These and similar eircumstances
rendered the profits uncertain and they could not be correctly
ascerfained at the date of the sale. Hence it is laid down that as
regards greater profits, in consequence of the uncertain results by
way of profits, contracts cannot be rescinded. Cod. 4. 23 17. And
this is the reason why many say that 1. 2. does not apply in a sale of
profits, as not only the mode of their cujoyment but also their value
is uncertain, Cod, 4, 32. 17, 23, Brodeaun in addit. ad Georg.
Louet in let. L. num. X1. ubi plures citat. Gerard Maynard lib, 2,
dects. 61, nor in the sale of a nsufruet, on the ground of uncertainty
Mornacius ad d. 1, 2. :

Following this opinion the court thought fit that before final
decision there should be ascertained the value of the land at the
time of the contract and order wus therefore made for opening
points of office (po pencten van offieie.) T Tt must be stated here
as an addendum that the value of s thing, according to Bartolus
ad. C. d. 4. 44 2 should be proved, not by witnesses but by honest
and experienced appraisers, becaunse, as he sa ¥s, the value of a thing
cannot be judged by the eye but must be ascertained by one's
judgment. This view is approved by Mornacins who says that it
is adopted by the French ad. d. L rem. majoris ubi addit. He
says also that a certain Magotius, a patron of the Fise, used to say
that the processes by which valuations ave arvived at are diabolical
and it is not always easy, vea oftentimes impossible, to extricate
ourselves from the difficultics of appraisement eansed by witesses.

T 20th December, 1624,  N._N.. plaintift o, N, N., defendant,
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Judicial Commissions to
Foreign Courts,

CIRCULAR DESPATCH FroM THE SECRETARY OF
STATE FOR FOREIGN AFFAIRS.

The “Times of Ceylon” October 25, 1910, states :—

The following copy of a circular despatch on the
suhject of “Commissions Rogatoire” and Letters of
Request—eommissions for the examination of witnesses —
addressed by the Becretary of State for Foreign Affairsin
July last year to His Majesty's representatives abroad has
been received from Lord Crewe by the local Covernment
and sent out to the various judicial departinents:—

Under the provisionsof a rvule recently made Ly the
Supreme Court of judicature. Letters of Request for
evidence in civil and commercia, cases pending hefore
foreign tribunals ean now be transmitted through this
department to the proper judicial authority for execution
without a direct application to the courts being requircd
from the agents in this country of the parties concerned,

Prior to the making of this rule His Majesty’s Govern-
ment were 1ot in a position to take any action with regard
to such Letters of Hequest. 1 request that you will
communicate this information to the Government to
which you are accredited. and that you will at the same
time explain that the eounrt of any foreign country which
desires evidence to he taken in the United Kingdon in
any civil or commercial proceeding pending belove it,
and for thmt purpose forwards through the diplomatic »
channel a * Commission Rogatoire” or letter of Reguest,
for such evidence should be requested to send with such
commission or letter of reque-t, a list of questions to be
put to the witnesses respectively, together with a trans-
lation thereof into KEnglish. In giving effect to such
“Commission Rogatoire” Tetter of Request, in the United
Kingdom, the Commissioner and the official person
having charge of the exeeution of the request, will be
empowered by the British Couit to which it is addressed
to ask the witness such further guestions ag may appear
to either of them desirable for the puirpose of giving full
effect to the wishes of the foreign court.

In the circular letter encloging the despatch Lord Crewe
explaing the despateh. The last paragraph of the
explanation runs thus : “You will note that this arrange-
ment is confined to civil and commercial eases, and does
not extend to criminal dohses?



260 THE CEYLON LAW REVIEW.

Concerning Forcible Speech,

TLawyers have been sometimes found fault with
especially by sympathetic laymen, for the use of forcible
language. To illustiate that the same form of speech is
praiseworthy or blameworthy according as the speaker
is viewed with favour or digfavonr by the critic we give
below a leading local newspaper’s doetrine of free speech

with its own illustrative commentary.

The Times of Ceylon
Oct. 20, 1910
It is nowadays considered
a mark of independence and
of eitizensh’p to insult and
. assail those in pover,

[To above effect re Bar

meeting speeches, &e.

The Times of Ceylon
Qer. 25, 1910

Dimbulla Planters’ Asso-
ciation. The Franchise Bill
discussed and vigorously erifi-
esed by the chairman.

The Chairman said : ......
Friends in England have
been snubbed,and in Ceylon
our representatives on the
Jommission which sat to
discuss matters were sum-
marily dismissed, and dis-
missed in a manner which
I greatly doubt My Lovdof
Crewe wventuring to  adept
towards his coachman. The
Hon. the Low-Country Mem-
ber, in opposing the second
readin, of this Bill, said
that Ceylon was not yet
ripe for the elective prin-
ciplee. The men on the
spot must always be better
able to judge of local con-
ditiong than one who is
not personally eonversant
with them and certainly
much better than one who

is evidently mno slatesman,
but @ mere politivian. 'The
manner in which the

Secretary of State for the
Cclonies has treated Iis
Hxeellency seems to me
most unfair. Itis probable,
however, that our Ruler is
not Lord Crewe but whoever
forthe time being, is able to
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Sfrighten his  Lordship. 1,
personally, think that we
shon'd makd greater use
of friends in Parliament in
the early stages, and when
questions like this are yet
in the bud, Parliemeniary
wifluence should be brought to
bear wpon our Himid fyrant ;
for @ ryrant he has proved {o
ws, and timid e must be if he
ts frightened by the Radicals in
the Howuse of Commons.

THE COMEDY PLAYED IN
THE COUNCIL CHAMBER
fast month woull have been
amusing had it not been
almogt diggraceful. 1 main-
tain that it is most dis-
respecttul to appoint per-
sons  to represent Com-
munities' opiniong and then
publiely and almost cot-
temptuously to ignore them.

As to the gill, it is
difficult to digcover why the
natural dspirations of the
Ceylonese could not have
been satisfied, without ail
this upset, and why we
Eunropeans are deprived of
one member Lord Crewe
alone knows; personaily I do
nol think it will make much
difference. We ghall be
forunate, indeed, if, in the
future as in the present and
in the past, we are able to
induce the right men to
represent us. They gain
very little that I can see,
and the only reward for all
they have to put up with is
our cordial appreciation of
their gervieeg, Of course
we ought to have our third
member, but as the Legis-
lative Council appears  only
to  be a sort -of elaborate
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reqistry office it is qguite
. unimportant. Inregard to
- voters’  qualifications, I
should like to see all jurors
who have been in the Island
for “one year qualified to
vote, To digfranchise a
man for nearly six years, as
would bhappen if a new-
comer arrived just after an
election, might pessibly he
felt to be a hardship, A
man who is thought fit to
judge on a matter of life
and. death is surely fit to
vote for {his Comic Opera
Couneil, which, after all, must
be about the oddest on earth.
Logie does not appeal to
the Hritisher, butthisis—
well, what is it7 Composed
partly of Government offi-
cials who must vote on
order and partly of nomin-
ated members and partly
of elected represgentatives,
the only theng wanting is the
hereditary element to complete
& medley mustered to slage «
fatuous farce. As faras we
rural filk are concerned,
we cannot do better than
adopt the suggestion that
has been made and at onece
register ourselves as voters
through the District As-
soclations, and at the next
annual general meeting of
the P. A, let ms choose our
member precisely as we
have always done, and when
the time comes let us all
vote for him. (Applanse),
We quite ugree with the Z%umes in its appreciation of
the Dimbulla speech. It was an outspoken, vigorous
and manly deliverance worthy of the praise bestowed
upon it. But, what we fail to see i that similar criticism
of those in authority by uon-planting critics should he
“perversion,” ‘¢ misrepresentation,” citizenship falsely
80 called andibogns indepdndence.
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Contracts with Matr'imonial
Agents.

Can an agreement with ¢ matrimonial agent for the payment
of a reward upon the completion of a marriage brought about by
ks ageney be enforced by an action al law ?

ANSWERED AFFIRMATIVELY :—Bynkershoek Quaes-
tiones Juris Privafi, 2, 6.

ANSWERED NEGATIVELY:—King v. Gray (24 8.0.544)

The Supreme Court of Holland decided in tue year 1723,
accorling to Bynkershoek, that an agreement for the
payment of a reward upon the completion of a marriage
was enforceable by an action at law. And that eminent
jurigt entirely indorses this decigion. The tendency in
modern times, however, geems to be to look upon agree-
ments of this nature as being against public policy,and the
decision of the Sapreme Court of “he Cape Colory in King
v, Gray was given in conformity with this tendency. The
arguments in favour of the two opposing views are fully
set forth in the places above cited.

i s

Appeal Court Notes.

117. C, P. C. 248 Fine—Construction of Deed.

1 When a person sued wnder C. P, C. 247 on the
strength of a deed, the construction of which was not «
quite clear, Held her ¢laim was not frivolous.

9. Before a fine can he imposed under C. P. C. 248 iV
must be foind and declared in the judgment that the
claim was altogether groundless and wilfully preferred
to delay execution,

217 C. R. Panadure, 9514. Sept. 26, 1910.
* * *

118. Divided share—Prescription—Plaintiff admitted to un-
fined share—separate suit not barred.

Plaintiff eluimed by presecription a divided half of a
land. Defendant denied, but at trial admitted that
pluintiff’s predecessor was entitled to an undividea share,
and plaintiff admitted that defendant’s vendor was co-
owner. D, J. holding preseription not proved dismissed
action, relusing to declare plaintiff entitled to admitted

* 27 8. A, 1. Digd2e
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undivided balf. Dismissal affirmed, ©If they are so
advised (plaintifl's) and prove their title to an undivided
half they will ‘not be debarred from that by the decree
in their action.

172 D. C. Kalutara, 4069. Sept. 27, 1910,

* K &
119. Due diligence—Duty—Excuse.

1. The execution creditor must brove due diligence,
on a geeond application for writ.

2. Presumption of want of due diligence, by omis-
gion to exa nine debtor under C. P. . 219, held rebutted
by the fact that the plaintiff had been engaged  in
lengthy litigation in order to estabiish defendant's title
to propertly mortgaged by defendant, and which the cre-
ditor wisheu to seize under the writ.

121 D. C. Chilaw 3418, Sept. 28, 1910,

¥ ¥

120. Due diligence—Long time.

Judgment was in Oct. 1903, Feb. 15, 1904, decree
asuigned. April 26, 1910, substitution of assignee. April
27, 1910, application for re-igsue of writ, As there wag no
explanation of the long period of time since the date of
assignment without any step being taken to obtain, still less
of the delay of the original applicant in obtaining execu-
tion under writ, order for writ set aside.

233 C.R. DBatticaloa, 8874, Sep. 21, 1910,
* % ok

121. Postponement— Discretion,

“We are generally unwilling to interfere with the dis
cretion of the court which refuses a pusiponement to
enable a party to call a witness, whom, for anyihing that
appears, he might have bad ready.” 8. B.as indulgence.

Hutehinson, C. J.; 115 D. C. Kalt. 131. 22. 9. 1910,

* Kk

122, Partition—Paper title—Prescription—Wrongful dis-
missal.

D. J., ordered, * Plaintiff (meaning 3rd plaintiff] dis-
closes no title. e has no decd before 1908, and his title
must be proved by pres:aription.  This he fails to do,
and T dismiss his case with costs.” The 3rd plaintiff claims
by deed of 1908, and other plaintiffs claim by inheritance
from admitted owner’s children, It does not tollow
that because they have no deed, therefore they must
prove title by by Breserivtion possassion,

437 D, C. Neg. 7430 Sept. 21, 1910
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