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PREFACE.

M. Simon van Leeuwen wis one of the most eminent
advocates in Holland during the latter part .of the
seventeenth century, who distinguished himself by the
publication of several professional works, of which the
Censura Forensis (in Latin) and the Rooms Hollands-
Regt (in Dutch) are most known and most valued.
The title at length of the last-mentioned work, which
is translated, is as follows : “ THE Roman-Durcu Law,
in which the antient Roman Law is assimilated with
the existing Laws of the Netherlands, in all cases that
may or can be useful in common occurrenceés ; both
with regard to the established Mode of Proceedmgs at
Law, which are stated with especial brevity, and also
with respect to the manner of prosecutmg Claims in
Courts of Judicature ; confirmed by various Ordinances,
Proclamations, Statutes, and Charters, given in these
and the adjoining Provinces.”

As Van Leeuwen’s Dutch-Roman l.aw is the book
to which the Dutch Courts of Justice on Ceylon most
generally referred, as containing the System of Law
which they were bound to admipister to the Inhabitants
on that Island; and, as the Judges of the Supreme
Court of Judicature, established by His Majesty on
the Island of Ceylon, are directed, by His Majesty’s -
Charter and Instructions, to administer to those Inha-
bitants the same System of Laws (subject to certain
alterations) as was administered to them by the Dutch
Courts at the time of the surrender of the Island to
the British Arms; — Sir Alexander Johnston, while
Chief Justice and First Member of His Majesty’s
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Council -on Ceylon, caused the present Volume to be
translated into English, for the use of the Court, by
such translators as he could procure on the Island.

In consequence of this Work being the basis of the
Civil and Criminal Law of all those Colonies, which
belonged to the Republic of Holland, but which
now form part of the British Empire, the following
Translation has been printed by command of His
Majesty’s Secretary of State for the Department of
War and of Colonies, In preparing it for press, the
whole has been carefully collated with the best edition
of the original Work printed at Amsterdam in 1744,
and ‘corrected ; and many hundreds of valuable refer-
ences to the le Law Writers have consequently been
added. Where partlcular words or sentences were so
obscure, that their meaning could with difficulty be
ascertained, the original has been annexed, either in
a parenthesis, or in a note.at the foot of the page. No
pains have been spared in order to render the Trans-
lation as accurate and perspicuous as possible : so that
the Work may form an useful Manual to professional
Gentlemen on Ceylon, the Cape of Good Hope, and
the other Dutch Colonies now under the English
Government, where the Dutch Laws are still in force.
And as the plan of the Work in a considerable degree
resembles that of Mr, Justice Blackstone’s admired
Commentaries on the Laws of England, it has been
deemed proper to substitute that of ¢ Commentaries on
the Roman-Dutch Law,” in lieu of the title occurnng

‘jn_the original Work
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COMMENTARIES

ON THE

DUTCH-ROMAN LAW.

BOOK I.

Of the Rights of Persons.
CHAP. 1.
Of Law in general, and its various Divisions.
VL. Right defined. . § 9. Of the Civil Law.

2. Jurisprudence defined. 10. Its Origin )
3. Justice defined. 11. Universal Prevalence of the
4. Of the Precepts of Law. - Roman Law.
. Law is, either public or 12. Of the Canon or Ecclesias-

prirate ; - tical Law, and how far it
6. Digine or human. is in use with us. !
7. Of the Law of Nature. 13. Of the Feudal Law; when
8, Of the Law of Nations, and by whom introduced.

RIGHT is that moral quality, by which we justly obtain Right defined.
either the government of persons, or the possession of
things, or by the force of which we may claim somewhat as due
tous(1). The knowledge of this is called jurisprudence and
the practice of justice. '
§ 2. Jurisprudence is that knowledge of thmgs, human and J:ﬂ'fdf“dm
divine, which teaches us what is just and what is unjust. (2) '

(1) L. n in fin. pr. Ff. de just. et jure. (2) § 1. Inst. L 10, §.2. Ff, de just.
L. 90, Pf. de Reg. jur. Grotius, de Jure | et jure.
Belli, Bb. 1. ¢. 1, § 3, 4.
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Of the Precepts
.of Law,

‘Law is either
public ar private;

divine ;

or human.

Of the Law of
Nature.

Of the Law of
Nations.

Of Law in general, [Book I.

§ 8. Justice is the constant and perpetual desire of giving to
every man his due, according to what is right. (1)

§ 4. The precepts of law are these:—to live honestly, to
injure no one, and to give to every one that which is his due. (2)

§ 5. Law is either public or private : —the former regards the
general welfare of the state; the latter, or private law, (of which
we now propose to treat) concerns the profit and benefit of every
individual in particular, as it respects the intercourse between
man and pan (3). Private law, again, is either human or
divine. .

§ 6. Divine Law is the will of God, as revealed in the Holy
Scriptures, of which it is not the province of a lawyer to treat,
except so far as it relates to right or wrong.

Human Law is divided into the Law of Nature, the Law of
Nations, and the Civil Law. (4)

§ 7. The Law of Nature is that natural rational understand-
ing, by which man approves or disapproves of things according
to their nature, whether it be good or bad.' Such are, the
connexion of man and woman, the procreation of children,
&e. (5)

§ 8. The Law of Nations is that, which has been adopted by
all nations from the beginning of time, for the continuance and
sustenance of the human race; viz. To serve God, to obey

" parents and the government, and to do unto others what we

Of the Civil
Law,

Its Origin.

Universal Pre-
valence of the
Roman Law.

wish they should do to ourselves, and the like. (6)

§9. Civil Law is that law, which a nation enacts for the
government of itself. It comprizes all those institutions, which
are made by any person who has authority over a community,
and contains commands, *prohibitions, toleration, or punish-
ments. (7)

§ 10. These institutions are either such as are introduced
from foreign countries, or are enacted by the people them-
selves. (8)

§ 11. Thus, the Roman Law is at present observed as the
Common Law of Nations by almost all nations, and is adopted
in all those cases, for which their own laws have made mo

. (1) Pr. lostit. L. 10. in pr, Ff. de justit. ) PrGet§ 1. d:m de j l::.“t' gent.

et jure. etcw rotias, de jure «C. 1.
(2) § 3. Instit. L yo. § 1. Ff. de justit.

et jure,

(6)Ls,3 etseq. FY. de just. et jure.
(3) §4. Instit. L 1. § 2. Ff, de justic, inst. eod.

3. Inst
et jure. 7 Lxl1l-‘fdelegib L 5. cod.
(4) L. 1. La. L 3. Ff. de just. et jure eog)

toto tit. Inst. de jure nat. gent. et civ. (5) L. d. L.g. Ff. de just. et jure.



Ch 1.3 and its various Divisions.

provision (1): so that all constitutions, ordinances, placards,
statates and customs, which do not openly militate against this
law, are to be explained conformably to it. And even if any
thing seem to be repugnant to it in doubtful cases, it ought to
be so far restrained, that the Roman Law be injured as little
s possible. The authority of this law, however, varies in
different countries, it being held in the highest esteem in some,
while in others it is comparatively but little regarded.

That it is thus used and observed in our Netherlands, is
testified by Grotius, Merula, and other writers (2); where it
obtains so far, that the judges or counsellors of both courts of
Holland promise by a solemn oath, that they will observe and
follow in their decisions the written laws,- &c. (3). And the
States often repeat these laws in their laws and ordinances; and
refer to them as a general law ; for instance, in the proclamation
concerning the succession ab intestato of the year'1599, art.14.
and others.

§ 12. Together with the Roman Law, the Camon or Ecclesi- Of the Canon
sstical law has also been introduced by the popes, particularly I Ecclesissial
with reference to ecclesiastical matters and persons; which law
is still observed in France, Germany, and in the Netherlands,
by the pope and those who are subject to his ecclesiastical
jurisdiction. But, in Holland and other countries which shook
off the papal yoke at the time of the reformation, it was entirely
rejected : although in some few cases which were not known to .
the antient Romans, as in testamentary affairs, matrimonial
matters, the administration of oaths, and the like, (which are
regulated according to the customs of our country), the Eccle-
sisstical Law is used and adopted for the sake of propriety
and of precedent. (4) Further, ecclesiastical persons have no
peculiar authority among us, nor any exclusive jurisdiction ;
and in ecclesiastical matters they are bound to demean them-
selves according to the church ordinance, prescribed to them by
Their High Mightinesses the States of Holland in the year

1591, and subsequently. renewed in the year 1612, and at other
times,

(1) Arg. L. 33. de legib. et 1, 33 § ult. | proem. num.s. Sande, lib. 2. tit. 2. defin.

Cod, de Appell. 2 & 7.0 fin. et lib. 4. tit, X, def. 1. in fin.
(2) See Grotiuz, Inleyd. ki, 1. tit. 2. (3) See Merula Prax. Civ. lih. 4. tit.6.

%28, Merula Prax. Civ. lib. 1. tit. 4. | cap.2. num.1.

op. 1. infin. Christin, vol. 1. decis. 343. (4) See Neostad, Cur. Holl, decis. 22. ~

fin
Gudelio de Jure Novirs. lib. 1. cap. 13. | Andr. Gail. Iib. 2. observ, 88, and Coorn.
icdl, Borgund. ad Coasuetud. Flandr,in | Consil, xi.
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Of the Feudal
Law,

Qf Law in general, . [Book 1.

§ 13. In like manner the feudal law was, in progress of time,
introduced as a general law by the Emperors, Henry, Lothaire,
Conrad, and Frederic Barbarossa (who ascended the imperial
throne A. D. 1155), from the collection of the laws of the
Lombards (1). These laws, some writers are of opinion, were
borrowed by the Lombards from the Franks, among whom they
were in force long before the christian sera. (2)

A

(1) See Lib. 2. Feudor. tit. X1. 34. 57. Christin. vol. 6. decis. 1. Neostad. de
Tib, 5. tit. 3, 3, 4- feudi Holland. Success. cap. 3. uum, 32.

(2) Carol. Molinmus ad Consuetud, | Gudelin. de feud. in prolegem. mum. .
Paris. lib. 1. tit. 1. des fiefs, num. 12. Instructie van de Leen Kamer van Holland,
Conman, lib. 2. Comment. cap. 9. To . e. Instruction of the Loan Chamber of
what extent ft is observed in Holland, see art. 1, verb. van segtswegen.
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CHAP. IIL

On the Introduction of the Roman Law into Holland, and on the
Constitution and Government of the Country, its Judges and

Tribunals.

§ 1. Introduction of the Roman
Law into Hollaxd. :

2. Of the Antient Government
of the Country.

3. Origin of the Counts of
Holland.

4. To what Laws they are
subject.

5. When and by whom those
Laws were transgressed.

6. The Pacification of Ghent.

7. The Union of Utrecht.

8. King Philip declared to
have lost and forfeited
his Country.

9. William Prince of Orange
elected General of the
Army.

10. The Council of the States
General instituted.

11. The Council of the States.

19. The Couxcil of Admiralty.

13. Chamber of Accounts of the
States General.

14. The States of Holland.

15. The Commissioned Council
of the States of Holland
and West Friesland.

16. Chamber of Finance.

17. The Chamber of Accounts
of the County.

18, Of the Stadholders of Hol-
land, and their Power.

§ 19. Of the Governments of the

of Burgomasters and
Aldermen.

20. Criminal Jurisdiction of
Bailiffs,  Burgomasters,
and Aldermen.

21. Tribunals of Aldermen in
the Cities.

22. Jurisdiction and Powers of
Bailiffs, Lords of Manors.
and sworn Persons in the
Country

23. Of the Name and Office of
Bailiff or Sheriff.

24. The Meeting o the Neigh-
bourhood when aliered into
that of Aldermen.

25. Origin of the Bailif’s Tri-
bunal of well-descended

Men.

26. Inspectors of Rynland, by
whom and when intro-
duced.

27. Court of [Foresters and
Companions.

28. The Provincial Court at the
Hague.

29, The High Court at Mech-
lin.

30. Origin of the Feudal Court

31. Alterations in the Govern-
ment made in the Years
1650 and 1672.

———

§1. ] T is by no means certain, at what time and by whom the Introduction of

Roman Law was introduced into these countries.

Some

writers are of opinion (for which there is some reason), that, on
account of its peculiar gravity, it was occasionally proposed to the

B3
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judges as a precedent, and in time had crept in, and at length was
admitted as law (1). This notion agrees with the opinion of those,
who think that the Roman law was introduced into these coun-
tries by King William the second of that name, and the eighteenth
‘(or according to some the fourteenth) Count of Holland ; who
having been elected and confirmed King of the Romans, in the
twentieth year of his age, by the princes of the empire, was
desirous that the Dutch should make still further use of the
Roman law: consequently it was introduced and adopted in
Holland with greater honour than it had before received ; and a
palace was erected at the Hague, where a council was to be
held concemmg the important affairs of the country (2). Thus
much is certain, that, instead of justice belng administered (as it
formerly was) sometimes at one place and sometimes at another,
--as at Dordrecht, Haarlem, Leyden, Gravesande, &c.; it was admi-
nistered at one certain place after the time of King William, who
was the first sovereign that assigned a fixed and certain place
for ‘that purpose, and who considered the Hague as the fittest
“place for the administration of justice; and accordingly since his
time, whatever concerned the general administration of justice,
‘was referred thither. Such is the opinion of Merula (3) which
has been strenuously controverted by William van Goud-
‘hoven (4), who in opposition to the opinions of Adrian Junius and
Louis Guiciardin, asserts that the general pleadings in Holland
were first established at the Hague by Philip Duke of Bur-
gundy in the year 1428. But these two writers are to be
distinctly understood as speaking of another institution, as well
as of a description of judges, and a method of proceeding at law,
differing from that which has been observed since the institution
established by that duke.
?;fw the untient § 2. With regard to the general affairs of the country, it is cer-
the Coumry.  tain that the Netherlands have from the most antient times even
to the present period, been considered and acknowledged to be
perfectly free countries. So that, in the beginning, the govern-
ment of the country was vested in certain principal persons
who were most distinguished for their wisdom and opulence ;
to whom a general was sometintes added, to oppose the common
enemy. As, however, in process of time, his command became

(1) See Grotius, Inleyd. lib, 1. tit, 3. (3) Lib., 4 tic. 1. c.3.
an(z l;d;mlanl‘nx Cla lib. 1. tit. 4. c.1. Y) In his Memorandum oa the Chro-
2) Joan Beca! in Otthen. 111. Epi f
&m l-hdm;. osthen. I puc:'t ;xc;g of Holland, (Chmuk van Holland,)
. cap. 18.
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temporary and not permanent, and was deemed inguficient, it

was judged expedient (with a reservation of liberty) to place a
Prince over the whole body of the state, under the denomination
of Count; who was to be the principal among the nobility, and
those having authority among the lords. ,

§ 8. Accordingly one was elected, in whose stead the Dutch
have always chosen the nearest of his descendants, not indeed
with the design of making the dignity hereditary, but with the
consent of the people, that is to say, of the States; who acknow-
ledged no one for their prince until he had placed himself
under obligation to the States, to observe the laws and customs
of the country, upon the performance of which, fidelity and
obedience were again promised to him in every thing which he
should command, according to the laws (1): and the command
of the princes in these countries, as well with respect to the
lavs a5 the resolutions of the States, was always so narrowly
moderated and limited, that they never enjoyed the supreme power
themselves.

§ 4. The laws to which the Count of Holland was required
particularly to submit himself were the following: First, that
no countess should take a husband, except sccording to the
plessure of the States; secondly, that the offices of counsellors,
administrators of money, bailiffs and others, should be given
exclusively to natives; thirdly, that the States should be at
liberty to alter the Political Government, when and as often as
they should please, without requiring the consent of the Count
for that purpose; fourthly, that no new taxes or impositions
should be established, nor any one be freed from the old ones,
but with the comsent of the States; fifthly, that no declaration
of war should be received by the Prince, either for asserting or
obtaining indemnification for losses sustained, but with the con-
sent of the States; sixthly, that the Princes should always use
the Duteh langnage in their writings; seventhly, that the coins

established by the Prince should be altered by the States accord- .

ingly as they should think proper; eighthly, that the Count
should not be at liberty to alienate any part of his county;
ninthly, that the States should not be summoned by any writ
to hold a session or public assembly out of the province;
tenthly, if the Prince should have application to make, or should
require any contributions, he would make i himself, and not

() On this subject see the oath of king | inserted in the 5th Journal of Mr. Jan van

')ﬂuhucou{:t“ofﬂdlmd,uhnon Dam, secretary to the court of Holland,

thedletheriandsin the year 3555, § P- 45 . ] .
B4
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through his stadholder or deputy; eleventhly, that he should
cause justice to be administered by public judges; lastly, thas the
antient laws and privileges should be inviolable; and, if the

.Prince should issue any ordinance contrary to them, that no per-

son should be obliged to obey such ordinance.

The preceding regulations are conformable to the old hand-
writings still in existence, as well of the Lady Maria of Burgundy
as others. These laws and rights were kept inviolate for a
long period ; and all persons who opposed them were restrained
and punished by the States of Holland and the neighbouring
allies; and the natural liberties of the countries were always
protected and maintained.

§ 5. The counts of the house of Burgundy being descended
from a royal family, were the first who attempted to make an
advance towards monarchy; liberty, however, continued to sub-
sist, not only in extcrnal appearance, but also in a considerable
degree in its full strength and lustre. 'The Emperor Charles V.
being Emperor and King of other countries, could not bear te
be considered here as only a Prince; but his son Philip, who
aspired to entire and absolute power everywhere, cherished such
a degree of hatred against all people who prescribed any law
to their Princes, that with an authority entirely strange and
contrary to natural liberty, he endeavoured to introduce a com-
pletely despotic power into these countries. He commenced
these measures secretly during the life of his father, the Em-
peror Charles V., and made some progress in them ; and under
the management of that great tyrant the Duke of Alva, seemed to
threaten and predict the fall and entire destruction of our Nether-
lands. In consequence of his tyrannical conduct, the states of
‘Holland, whose provinee it was to protect not only the laws, but
also the rights of the public, as well as their own rights, were -
obliged to take arms in defence of their liberties, after the ex-
ample of the Romans, who had recourse to arms whenever their
chief officers aspired to sovereign power. Accordingly, on the
19th of : July in the year 1572, the states of Holland declared
war against the Duke of Alva; and shortly after they were joined
by the states of the neighbouring provinces of the Netherlands,
for the protection of public liberty. ’ .

§ 6. In the year 1576 the treaty and pacification of Glien
were concluded ; in which it was resolved first of all, that this
country should get rid of the Spaniards and other foreigners.

§ 7. Subsequently, in the year 1579, the union and final

{treaty was made at Utrecht; in which the said confederates,.
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namely, Gelderland, Holland, Zealand, Utrecht, Friesland,
Over-Yssel, Groeningen, and the adjacent countries, joined to-
gether, and engaged never to separate from each other, but to
assist each other, as if they were one body.

§ 8. By a public declaration on the 26th July 1581, they re- King Phiip
nounced the name of Count, and announced that King Philip, "ﬁ“;_""“ ::‘"
in consequence of his having violated the laws of the country, County.
had, conformably to the laws, truly forfeited his pnnclpa.hty ;
and

§ 9. That they thereby chose William Prince of Orange t0 Willam Princs
be the first and principal protector of the liberty of the Nether- o Orange
lands. These occurrences made no little alteration in the go- ofthcAGr:;nl
vernment and state of these countries.

§10. As the confederated states had resolved to maintain a The Council of
community of war, of peace, of foreign alliance, and of many ms'f:mc&
other matters ; so they sometimes held meetings for the purpose
of making resolutions for the public welfare. To these meetings
each state sent its respective commissioner or deputy; and the
council thus convened, was denominated the Council of the States
General. .

§11. As, however, that council was not able to accomplish The Council of
every thing, by reason of the multiplicity of business that came ¢ Scxtes
before it, a permanent or standing council was afterwards added
to it, denominated the Council of the States. To its care, (but sub-
ordinate to the Council of the States General, and subject to their
pleasure) among other things, were entrusted the affairs of the
union, and the management and maintenance of the military .
forces, the execution of the ordinances and commands of the
States General and confederacy; and all matters which were of
too great importance for them to take cognizance of, were to be
laid before the States General, to whom the Council ofthe States
were to make a full statement of them.

§ 12. Besides the two preceding councils, the provinces or The Couna of
states of Holland, Zealand, and Friesland, formed a Council of Ad~ Admiralty.
mirally ; which took cognizance of all maritime affairs what-
soever; and was composed of commissioners or deputies from
the States General and also from every confederated province.

These commissioners are changed by turns.

§13. The accounts of the general government are examined Chamber of
by certain persons appointed for that purpose; and the place Acous:
where they hold their meetings is denominated the Ckamber of Ac-
counts of the States General. All matters concerning the general de-
fence were transferred by the union, or by special delegation, to the
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States General ; and all other matters were left to be managed
by the States of the confederated provinces, each in its respec~
tive province. In Holland, the same regulation and system of
government are used and maintained.

§ 14. The highest power is vested in the States of Holland ;
who meet as often as business requires, and are composed of
the knights, nobility,- and commissioners, who are termed
deputies. ‘The order of knighthood and nobility is preserved
by twelve persons, who are most eminent for the nobility of
their descent as well as for their landed property. The cities,
which send commissioners or deputies, are Dordrecht, Haarlem,
Delft, Leyden, Amsterdam, Gouda, Rotterdam, Gorrichem,
Schiedam, Schoonhoven, Briel, Alkmaer, Hoorn, Enkhuyhen,
Edam, Monnikendam, Medenblek, and Purmerent. If any
dispute arise respecting contributions and taxes, for the purpose
of declaring war or making peace, the deputies who are sum-
moned to settle it, are those of Woerden, Geertruydenberg,
Naarden, Muyden, Oudewater, Heusden, Wesop, and Workom;
but these had for many years no place in the council; and were
at first excused on account of their inability, and at present be-
cause it is out of use.

§ 15. Business having become greatly increased, as we have
already remarked, another council was established, whose pro-
vince it was to have the superintendence of the public means
and other affairs of the country in the absence of the States of
Holland, and to settle all differences arising therefrom. This is
denominated the Commissioned Council of the States of Holland
and West Friesland. This council also summons the States
when necessary; and executes their resolutions; and amongst
these,some are authorized to examine the accounts of the re~
ceivers of the public revenue.

4§ 16. They have likewise their chambers of accounts (or of
finance), the functions of which are executed by their commis-
sioners and inferiorss

§ 17. With regard to the revenue of the county, viz. the
property, privileges, and other income which formerly belonged.
to the Counts of Holland to a great extent, there is a special
chamber and seat, denominated the Chamber of Accounts of
the County. Formerly it consisted of five, but at present it
is composed of six persons, who are appointed by the States of
Holland. The first four of these are denominated counsellors
and account-masters ; and the two others, auditors, who are oc-
cupied in auditing and examining the accounts.
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§18. As the Counts were not always present, some being m:ﬂ;&
sbroad, and others absent on expeditions, they had their deputies, lund and their
as chiefs and directors of the affairs of the cmintry, who, since the Power.
renunciation of allegiance to King Philip, went over to William
Prince of Orange; to whom, on account of his peculiar good ser-
vices and the confidence reposed in him, the power of the
Counts of Holland was almost fully ceded in the year 1581.
The powers thus offered to him, that prince accepted and exe~
cuted, under the denomination of Governor and Captain General °
.of the United Netherlands, for the conducting of military affairs
in general, and also as Stadholder of Holland, Zealand, and
West Friesland, for the management of the civil affiirs of the
Country and the administration of justice. After his death this
dfice devolved on his descendants by succession, viz. first on
Maorice to whom it was given after the death of his father
William, in the year 1585; and after his decease on his brother
Frederick Henry, in the year 1625 ; who, after a war of eighty
years with the King of Spain, retrieved our affairs; and who,
after many conquests, in the year 1647 concluded an inviolable.
pesce. After the decease of Maurice, the same dignity was
conferred upon his son, William II., in the begiming of the
year 1648 : but on account of his untimely death (which hap-
pened at the latter end of the year 1650), the said power and
high dignity having become vacant, affairs were so much neg-
lected in the course of twenty years, that they were planged from
the highest degree of good order, to which under Providence they
had attained, under the management of the House of Orange,
into the lowest condition, and seemed destined to be entirely re-
duced ; but that calamity was prevented by the re-establishment
of the antient office of Stadholder, to which the present William
the Third was appointed. Accordingly, on the 8d July 1672,
the title of Governor and Captain General of the United Nether-
lands, and the Stadholdership of Holland, Zealand and Friesland,.
was conferred upon him, together with all such dignities as had
formerly been enjoyed by the Princes his ancestors, of very
laudable memory.

The Stadholder of Holland was always the first, the most
worthy, and most esteemed person next to the Prince of the
country; in whose name and in whose stead he officiated as
Stadholder, upon all emergencies and difficulties, in order to
issue the requisite commands, as well concerning the affairs 0.
the country as the administration of justice; upon him, on the
renunciation of the government of the Counts of Holland, the
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same dignity, as chief of the whole country, was conferred. His
commission and power consist not onlyin preserving, and in
causing to be preserved, the countries, cities, ditches, frontiers,
and places situate within the country, and in performing every
thing having any relation to the preservation and protection of
the said countries, cities, ditches,and places, but also inprotecting,
promoting, and preserving the government, administration of
Justice, privileges and welfare of the country, its members, cities,
and inhabitants; in causing the exercise of the reformed religion
to be maintained and protected from all molestation, discord,
detriment and loss ; and further, in causing justice to be adminis~
tered in the said countries, and its provisions of justice to be pro-
perlygranted and executed. He is likewise to perform every thing
relating to the affairs of the country and to war, according to
the pleasure of the States, or upon the good advice of their com-
missioned councils, and all matters relating to justice and the
maintaining of public law matters, upon the advice and approba~
tion of the president and counsellors of Holland, Zealand, and
West Friesland. He is also to appoint and nominate the ma-
gistrates ; namely, burgomasters, aldermen, and counsellors in
the cities, each of them according to the tenor of their charters
and antient privileges ; some upon previous recommendation, and
some upon an unlimited election. (1)

Of the Govern-  § 19. The government and care of the cities in particular is

ments of the
Cities.—Civil
Jurisdiction of
Bailiffs, Burgo-
masters, and
Aldermen.

Criminal Juris-
diction of
Bailiffs, Burgo-
masters, and
Aldermen.

vested in the council and court of every city, whereof the coun-
sellors are permanent, and those of the court are chosen annually.
Under the court, the burgomasters are to protect the rights of -
the public and the welfare of the city; and the aldermen are
placed to administer justice. They also take cognizance of all
cases that are subject to corporal punishment ; wherein the bailiff,
as chief officer, officiates, either as prosecutor or accuser. Im
some cities, however, where difficult cases arise concerning the
government of the city, the bailiff, burgomasters, and aldermen
are consulted, and denominated the College of Justice, who, if
required, are summoned by the burgomasters.

§ 20. These magistrates officiate likewise as judges in cases
relating to the common peace of the inhabitants, namely, against
seditious, refractory, and rebellious citizens, who rise up
against their governments and commands : and also in cases of

(1) See the articles and instructions | of the lart of November 1585, by the said
given to Mathias van Qostenryk, as go- | Peter Bor. book 20. p. 85; and to Fre-
vernor of the Nethérlands, and prince derick Hendrick, on the 24th May 1635,
‘William as stadholder, dated 8th December by L. Aitzema, vol. 1. book 5. p. 994
1577, by Peter Bor. book 1. p. 7. Eman See also the instruction of the court of
_van Meteren, book 7.; to prince Maurice | Holland, art. 1, 2, 8, et seg.
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great disputes, calumny, and animosity against each other, (from
which greater mischief is always apprehended) ; and inflict pu-
nishment by way of fatherly chastisement, which we usually
denominate matters of correction. In these cases, upon the com-
plaint of the bailiff, without any previous law proceedings being
had, justice is done in a summary way; and the refractory per-
son is fined on behalf of the city or the poor, according to the
exigency of the case, or is turned out of the city as an incor-
nglble person. According to Grotius (1), no appeal is gmnted

these decisions. But in what manner the same is to be
limited against the mal-practices of some, see the remonstrance of
the high court concerning justice and the government of Holland,
madeto the States of Holland on the 22d March 1617, and also
the resolution of the States of Holland, of the 24th June 1598,
against all malevolent and suspicious persons. By the latter,
the officers and burgomasters of the cities of Holland and West
Friesland are authorized and empowered to banish from or
cause to be conveyed out of such cities, (whenever the service
of the countries shall require it), all persons who by words or
deeds shall say, do, or undertake any thing that may tend to the
prejudice of the public welfare of the country or the cities in
particular, and further to banish, in like manner, such persons
a in their conscience, by a majority of votes, they shall suspect,
without any formal suit or other proceedings, before sun-rise or
sooner ; and such their sentence shall take effect, notwithstanding
any contradiction, opposition, or appeal.

§ 21. In other common cases, justice is administered as well in
the cities as in villages, for which purpose sometimes seven and
sometimes eight persons are summoned ; but with this difference,
that in citiesthe aldermen, withoutdistinction, tryall cases, whether
civil, common, or criminal, whereof the sheriff is head or chief
officer ; who is no judge, but causes the commands of the judges
to be carried into execution, assembles the meeting, collects the
votes, and maintains the laws of the country in common and in
eriminal cases, as prosecutor and investigator.

§22. In the eountry, the lords of manors and certain sworn
persons have the management of village and country 'cases,
the latter are assessors of village taxes, and especially of the
capitation tax, which each person pays according to his ability
and situation in life, first with stippen (2), whole and half sgre-
vex (2), as far as oorden (2), and half and whole m'uers (2);

(Consultations of Dutch

(l) Sce his Consultatien van de Hol- (2{'1116: are du names of certain
lendsche Regtagel, l Dot
Jurisprodence), vol. iil. cous. 326. n. 65.
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smounting to a trifling sum upon each family, which being com-
pouted together, is doubled according to the share of each, until
it amounts to the sum required on account of village contribus
tions, which by some writers are called dede, by others de steek,
and again by others schidtual. The lords of manors have
the direction of all cases concerning manors; namely, public
roeds, waters, sluices, bridges, &c. The jurisdiction is divided
into two special courts; one consisting of the sheriff and alder-
men in common cases, and the other of the bailiff and men in
offenoces and criminal cases, whence the difference of the words
schout and baljuw: the former (schout) proceeds from sgult, by
the Germans written sgoltes, because he is like a demander of’
common debts, according to Grotius (1); who notes down the
original word, und in old writings finds sgout and sgoudig for
sguld and sguldig. )
Of the Name § 23. The word bailiff (baljuw), is derived from the French,
,ﬁgﬁ ¢ and signifies a chief ruler or superior. By the old Frieslanders
he was called Aesge or Aetga; and was a chief, who, being called,
together with the common neighbours of the suitors, decided in
common cases. And sgelte was with them the person who, in
the name of the King or of the Count, collected the fines, and
decided superior, that is, criminal cases, wherein the old Fries-
land law Aesgadoem signifies a decision of the aesge, in common
cases, and sgelte a criminal decision; which was formerly in use,
and indeed until lately, in -the administration of justice among
neighbours in the country of Holland ; as appears in the customs
of Rynland. (2)
E. Mosing of  § 24. Thence proceeded the law denominated aasdom’s right,
oo, gioour-  until, by the charter of Count Floris, granted in the year 1291
altered into that to the people of Kenemerland, the neighbours meeting was
of Aldermen.  gltered into that of sheriff and aldermen, in the following words =
“ What the neighbours decide in Kenmerland, the aldermen
shall decide in all such cases as are determined by the neigh-
bours.” These words were repeated in the charter of Puke
William Van Beyeren, in the year 1415. An alteration, similar
to that made in the law of Kenmerland, was made in Rynland
by the States of Holland, on the 9th of October 1577; wuntil
which time justice was administered by the neighbours. (38) ~
g:ls";.e!( e § 25. Besides the aldermen in the country, there is another
of welide-  tribunal, denominated the tribunal of well-descended men (that is,
scendeg men.  of the nobility), the judges of which are well-descended men (or

8)) i’:'f.’i’j,,“"“’“. c.38 1 (3) Grotius, Lnleyd. lib, 3. c. 2.
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noblemen ;) by some writers this tribunal is called men or men’s
sen, because the nobility ought to consist of free and indepen-
dent persons, who are to pronounce sentence upon a free man,
35 we read in many old charters. Of this tribunal, which takes
cognizance of all criminal and other cases that are liable to core
poral punishment, the bailiff is the chief, as already mentioned ;
and upon whose complaint justice is done, from the highest, that
is, in the name of the supreme government (1) ; before whom the
decisions of the aldermen in civil and common cases are to be
brought in appeal or revision, to see whether they were decided
properly or not. But it is uncertain by whom and when each
of them was instituted. In Rynland the common opinion is,
that the first institution of well ‘born men took place in the year
1295 by Count Floris, the fifth of that name, whose tribunal was
autiently divided of old into criminal and civil cases, under sepa~
rate jurisdictious ; and that the offices were executed by different
persons; viz. in criminal cases by thirteen, and in civil cases
by seven men, until upon their statement'and complaint some
time made to the commission of finance, then held at Brussels,
some time before the rebellion, the bailiff was allowed to ad-
minister justice with thirteen elected good men, both in crimina}
as well as in civil cases. This union was subsequently followed
by other peculiar lords of manors and bailiffs: and those of
Nootwyker-hout, who in like manner formerly composed s
divided tribunal, were by the States of Holland, on the 15th
March 1614, altered into nine-well born men, upon the applica.
tion of Andries Van Thienen, the then bailiff, and they
allowed to administer justice together.

In Kennemerland, all vassals antiently had the privilege of ad-
ministering justice in conjunction with the bailiff, and also of
pronouncing decisions, as appears from the following
from the charter of the said Count Floris, of the year 1291 :
“ Further every man may decide for us and our bailiff; who ¢s
our good man over a penitent convict” (2); appeal antiently lay
from the decision of the aldermen to bailiff and men, as appears
frout the following words in the said charter: « Jfany one cons
tradicts the aldermen, the bailiff and men skall decide the ques-
tion.” It was likewise usual antiently, in the southern part of
Holland, that the bailiffs should hold a court of justice with men’s
men; namely, vassals who held lands in fe¢ under another vagsal,

[ —

were

(5) Goeaw. ad. L.3. C.d¢ Defens. 2) The words of the original charter
Onit. book . ¢, 9. § 14 n'e(o)varmc bene-schuldigen (da:ci: boet
) schyldigen) man,
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and who took the oath of vassals. This court was composed of
at least from seven to fifteen persons; as appears at large from
the charters of the southern part of Holland. (1)

Inspectors of §26. This was.the first tribunal in Holland and West Fries-

m"{,m land, in which all cases whatever were decided, until the esta-

introduced.  blishment of the college of Dyke-reeve and Inspectors of Ryn-
land, by William King of the Romans, as Count of Holland, in

. theyear 1255, which tribunal was to take cognizance of, and to

decide upon, matters relating to dykes and waters,

Court of Fo- §27. In the year 1376, a special court of foresters and com-

m panions was established, who decided cases concerning hunting
and forests.

Provindal Curt ~ § 28. Afterwards a provincial court was instituted at the

at the Hagee.  Hague by Philip Duke of Burgundy, in the year 1428.

HighCorta  § 29. And in 1474, the high court at Mechlin was established

Mechlin. by Duke Charles the Bold ; which was also taken to the Hague
in the year 1582, on account of the differences in the Provinces
of the Netherlands. By this removal, besides cases of appeals,
the decision of many other cases was taken away from the infe-
rior judges, as appears from the instruction, by which the same
was established, and afterwards increased; both which courts
we think ought to be joined together, and to form but one tri-
bunal, with a double number of counsellors, in order to diminish
the time and expences incurred by suitors.

Origin of the § 80. In like manner, the said Duke Charles, in the year 1469,

Feudal Court.  egtgblished a feudal court, consisting of a stadholder and vassals,
which was to decide on all feudal cases, and which was renewed
by the Emperor Charles V. by a special instruction in the
year 1519. The jurisdiction of this court was afterwards, in
time of war, given to the provincial court; but on the 7th of
April 1661, it was again renewed and made to consist of a stad-
holder, of the vassals, and the president and court of Holland
in the provincial court, who for that purpose ought all to be
vassals.

The preceding sketch will convey a summary idea of the
state and government of our country, as they stood both before
and after the war; a declaration of which was issued by the
States of Holland for the preservation of the liberty, justice,
privileges, and laudable customs of the said country, on the 16th
October 1587 (2). After the treaty of peace between Philip IV.
King of Spain, and the States General of the United Nether-

sx Pp. 512 470. en Advys. van de Hollandse Rogsigel),
1) See Grotius, vol. jii. of the Cons. vol.iii.au.az&lﬂin his Apologia, ¢. X.
& Adv. of the Dutch Jurisprudence, (Cons,
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lands, made on the 30th January 1648, and the death of
the two invincible chiefs, Frederic and William, Princes of
Orange, some alterations were made in the constitution ; by
which the several powers of the government were freely re-

established and enlarged (1). Further, by several resolutions A

Ppaseed in the provincial council in the years 1650 and 1651,
in the great hall of the Hague, many dignities, offices, and addi-
tions were made to the States General, especlally in cases re-

lative to religion, the union, and troops, in granting patents
and changing garrisons (2). About the same time, and also
afterwards, the States assumed the power of conferring those
offices and privileges which had formerly, from time to time,
been recommended and left to the governors and stadholders of
the same provinces. On the death of William II., which took
place at the latter end of the year 1650, the said States General
granted a charter to the eities, authorizing them to nominate and
elect their own government, in conformity with the regulations
contained in the said charter. These regulations differ a little
in some cities, but in others they agree. Formerly, a double
number was recommended by them, and one half of them
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was chosen by the stadholder: but on the re-establishment -

of the stadholdership in the person of the present Prince, Wil-
liam III., on the 8d July 1672, with the same dignities which
his ancestors the Princes of Orange had enjoyed, all the grants
aforesaid were repealed and became obsolete: so that the elec-
tion of burgomasters and aldermen in the cities again devolved
upon the stadholder, pursuant to their antient charters.’

(1) See the Hemtelde Lecuw (Re-

I (2) See the aforesaid L. Aitsema, and
esablished Lion) of L. Aitsema.

the history of the years 1651 and 1653,
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CHAP. IIL
Of Laws.
{Grot. 1. 2.]
§ 1. Law defined; and wherein 8. General Laws by whom to
A it consists ; be made.
2. In commanding ; 9. Special Laws by whom to
3. In permitting ; be made.
4. In prohibiting ; 10. Customs general or peculiar.
5. In punishing. : 11. How they are to be proved.

6. Whether and how far the 12. The Decision of a Superior
Judge is bound to adhere Judge is not reckoned as
to the punishing Law. a Law.

7. Laws made by us are either 13. By whom and when Laws

wrilten or unwritien, ge- giten are to be observed.
neral or special.

N order to make every one lead an honest life, agreeably to

the strict rules of justice and equity, and give to each his due
without injury to any one, the all-wise God gave the human
race, and amongst the same appointed those in authority to be

as a rule and plummet of what is right or wrong, the resolution
of the law or justice.

Law defined ; § 1. Law is the general will of the supreme government,

a0d whersin i ided by the strictest principles of justice and equity, and
instituted for the public good (1); the real strength of which
consists in commanding, permitting what is good, in prokibiting
and punishing what isbad (2). New laws are not to be extended
to cases and transactions that occurred prior to the publication
of them, unless such laws contain some explanation of earlier
laws. (8)

In commanding.

§ 2. In commanding : it is not possible that something which
is to serve as a guidance and plummet of justice, can be other-
wise exercised but by a mutual obligation of the supreme power
and also of the subjects, in imposing the obgervation of what-
ever in its own nature is good. In consequence of this cominand
aud the obligation arising therefrom, every thing is rendered
inviolable; and an impression is made on the subject, that he i

(1) L. 1. 1. 2. Ff.de Legib, (3) Sanden. Dec. lib. 2. cb. §, 6.
(S Ly o ‘ @ 5
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to follow and observe every thing according to this fundamental
rule, viz. that where a thing is commanded, the contrary thereof
is prohibited.

§ 8. In permitting : there are many points which by law are In permitting,
neither commanded nor prohibited, and yet, as a consequence
and similarity, by permission and custom they are taken for
good (1); and in order that it may appear on the contrary that
whatever is not expressly commanded or tacitly permitted, is _
even so far unpermitted as if it was expressly prohibited, a per- -
missive law also commands or obliges.

§ 4. In prokibiting : in order that right and equalized equality In probibiting,
may obtain a more extensive and undiminished result in know-
ledge, and just distinction of good and bad, it is likewise laid
down as a fundamental rule, that whatever ‘is not prohibited by
the laws as bad, or from its own nature does not belong thereto, "~
is permitted and good ; for every one is allowed to do, not what-
ever the laws permit, but whatever the laws do not prohibit (2).

There are, however, several exceptions to this general system (8).

§ 5. In punishing, for not doing whatever has been command- In punishing.
ed, and avoiding whatever the law prohibits, either because it - .
annuls entirely whatever was done against the law, or is really
considered as ineffectual; as in the case of a marriage, wherein
every thing, required by the law for the existence thereof as
necessary, has not been observed and performed (4). So, in the
case of a last will, wherein every thing is not observed which
the law requires for its existence, &c.: or more so, to compel
those, who have transgressed the commanding laws, and made
themselves guilty, to obeerve those very laws by means of pu-
nishment inflicted as an example to others. - For which purpose
the judges are placed, each in his respective jurisdiction ; who,
ss the living voice of the law, maintains the same in a perpetual
existence, and must cause it to be maintained with such discretion
8 the circumstances of men, cases, times, and occurrences, do .
severally require ; inclining not only to whatever has often hap-,
pened, but also to whatever has constantly occurred and has

been observed.

§6. In the discharge of this office the Judge is bound espe- Whether, and
cilly to follow the law, as the person to whom the judgment m ?‘r', ;2‘.‘“

thereof does not belong, and to behave himself therein as the to sdhere to the

Law.

(1) L. 12, 13. 1. 32. Ff. de legib. (3) See Coora. Cons. 6.m. 10.
(I%L. 28. ':z. Ff. ex quib, causis (4) See the 3d act of the Political
2?;!-.43. Ff.de Procur. L.1. §1. Ff. | Ordinance of the yoar 1580.

c?2

W

-



Of Lauws. [Book I.

executor and servant thereof. In causes, wherein the law re-
‘quires a public punishment, he is obliged in conscience immedi-
ately to execute the law; but not (as some are of opinion) on
account of the common saying of the Roman lawyers, that it is
better to let a guilty person escape with impunity than to con-
demn one that is innocent; of which Cicero (1) gives several
examples. Therefore, the mitigation and aggravation of the
punishment rest within the good conscience and discretion of the
judge, which rule agrees with the doubtfulness of the crime,
namely, whether, or when any person has committed any crime,
it is punishable or not by the law; or whether it deserves a small
or heavy punishment; but upon whatever delinquent a public
punishment has been pronounced, the judge is strictly obliged
to observe the law (2). As crimes will prevail more if the wick-
edness of mankind be not checked by severe punishment, it is
likewise to be considered in a more strict sense; because it is
impossible that the laws, wishing to preserve the constant welfare
of good people, can attain their aim without it, which requires
also that no legal punishment, how hard soever it may seem,
should be executed through favonr or malice; but that
thing should be decided according to justice. To which we may
add, that the heaviest operations of the law, consisting of punish-
‘ment, forfeitures, penalties, fines, confiscation of privileges and
property, do concern only the future (8), and serve as a public
warning to every one, to guard him from disgrace and loss: and
therefore no one can complain against the law, but is more bound
to yield obedience to it, and the punishing law (as on account
of the wickedness of mankind, evil cannot be otherwise pre-
vented), may be very hard and severe. Unless, as some
who are versed in Scriptures mean, a punishment equal to
the evil should be deemed sufficient, so far as it relates to injury
dove to another. But as the effect of such light punishment of
‘erimes (which in the beginning appeared sufficient) with respeot
to persons who dare transgress more and more even against what
has been expressly prohibited, will be to render them more ready
to undertake things for which they fear no severe pumish-
ment; hence it is an undoubted conclusion, that the severer the
panishment is, and the more strictly the same be observed, the
more salutary it is; for the removal of the confidence of escaping

(1) Orat. pro Roscio Amerino. justice, issued in the year 1570, and my
(2) Arg. L 1. § 4. ad Senat. Turpillian. | observations thereon.

See alwo articles 13 & 59 of King Philip’s (3) L. 7. Cod. de Legib. L 65. Cod. de

edict and ordinance relative to criminal | Decurlonib,

15
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with impunity, destroys also the root of evil ; besides, it rests with
government, who have it in their power (although one does not
proceed to it so easily, especially in cases subject to punishment)
to mitigate with compassion the severity of the law, if there be

any, according to the circumstances of the case, and also to

make it cease entirely, and place it out of prosecution at law (1) :
because, through ignorance, the Judges both in the cities and in
the country try to decide every thing according to their imagined
proportion in equity, (without regarding the laws, as if they were
hard,)and out of it a better proportion in equity was to be found,
and mlsuse the same too much, and observe it too little, espe-
dally in punishing crimes; wherein, from a foolish mercy, they
proceed too much beyond the necessity of the punishing law, and,
according to the inclination which induces them, mitigate the
same too much. Hence many crimes are not punished as they
ought to be, and some remain entirely with impunity; and in
their judgments and decisions the judges make use of expres-
sions publicly, and as if they were at liberty to alter and mitigate
laws, they insert this clause, namely, preferring grace to the
rigour of justice. In consequence of which conduct, the States of
Holland made clear provisions, on the 27th September 1668 ;
ad directed that in future no judges in Holland and West
Friesland should presume to insert the said clause in their sen-
tences. '

21

§ 7. The laws, therefore, as already stated (2), are either Laws are,written
troduced from abroad or made by ourselves. And these are °runvrien;

either written or unwritten. (8)

The written laws again are, either general, extending their genmlor
power or obligation to all the inhabitants of our country, or special;

special, that is, peculiar to some place or to some people, such
a statutes, proclamations, privileges, &c. (4)

§8. General laws are only made and issued by the states of Genersl Laws

the country, or by other governments to whom the legislative ;g
power is given ; such as the president and counsellors of Holland,
vho have the power of making laws relative to certain matters,
via. the style of the tribunal, law proceedings, the punishment of
fults and crimes which may be committed by secretaries, proc-
tore, advocates and their clerks, and others. (5)

—

1,‘3‘“" Ff. L ult. §fin cod. de P(4)|m L. 1. tit. 3. § 6. de Constit,

rincip.

(3) See See Merula, Lib. 1. tit. 4. €. 4o

&hdl.“f :RP': 553 L 33. Ff.de Ch(x'-’ns)tm. vol. 3. dec, SX. 0. 8, and dec. 6.
n. 3, 4

c3
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§ 9. Special laws are not only made and issued by the states or
governments of the countries, but even by the principal cities,
villages, and divisions of the country, which have obtained full
power to issue proclamations and ordinances, each within its
own jurisdiction, for the use and benefit of their city or country;
provided they call in and take for that purpose the sheriff or
bailiff, in the name of the supreme governments, and obtain the
approbation of the Prince of the country (1).

The dykereeves of Rynland and Delftland, have also the
power of issuing proclamations in cases under their inspection,
and in whatever belongs thereto; as appears from the introduc-
tion to the proclamations of Rynland of the 2d December 1609,
and of Delftland of the 4th June 1598. But whether the
bailiff and the sworn well-born men of Rynland have power to
make proclamations, is doubted by many, and not without
reason, so long as nothing more is ascertained concerning the
same: for they ascribe it to themselves in the introduction to
their proclamations of the last of June 1620, not fully, but only
mention that they have it in their possession. All these procla-
mations made by virtue of such privileges, have the force of
laws, unless they contain any thing relative to matters of which
their privilege does not speak, and which are not within their

jurisdiction, or which will be to the prejudice of the public, or

_contrary to the written laws admitted by us, or against the

common local laws, or in prejudice of a third person (2). Such
proclamations 1 have often seen pass by the court without any
notice whatsoever being taken of them, though they have after-
wards been strictly sought for, and disputed whenever any
the least difficulty was to be expected therefrom. It is there-
fore more certain to have such proclamations confirmed by the
States. The power of some cities to make proclamations is
much limited, namely, on condition that they should have the
confirmation of the government in Holland, as is the privilege

(l) See Merula, Lib 1. tit. 4. ¢. 6. 1246 ; of Philip duke of Burgundy to
Grotius, Inleyd. lib. 1. tit. 2. The charters | those "of Nasrden on the 2d June 14 593
of the undermentioned princes, viz. of | of the emperor Charles V. to thrse of
count Floris to the inhabitants of Leyden, | Wiesop on the 2d Sept. 1552. See also
lunted on the Sunday after the feast of | the Charters and Customs of the Southern

8t. Luke, in the year 1266; of count | Part of Holland, pag. mihi 3. art. 37, 38.
William to the mhabmnu of Anmerdam Merula, Prax. Civil, lib. 1. tit, 4. c. 6.
in 13432 ; of duke Jan van Beyeren, con- Rlnkm; de Rl;munl Seculari, lib. a.
firmed on the 18th Janu-q 1420; and of | class 1. ¢ 20. n.
the said Count William, given to 'the in- (2) See Grotnu, Inleyd. Gb. 1. c. 2.
habitants of Haarlem on St. Clement’s | vers. Over de Kragt.
dey in 1245, and to the city of Delft in
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of those of Werop, granted under the following proviso, viz.
that the privileges with which any particular person is favoured,
are to be granted, so far as they have power to make laws; so
that an inferior judge, notwithstanding he himself i¢ amenable
o a superior power and government, can grant a special privi-
lege to any person; provided, however, he does not prejudice
o violate the laws enacted by the supreme goverament. These,
again, are either general or special; that is, concerning and ap-
pertaining to certain countries, cities, villages, meetings, corpo-
rations, and also relating to certain persons, as widows, orphans,
&c. or to peculiar persons. (1)

§10. The unwrittenlaws or customs are likewise either general,
that is, used by the whole country; for example, the community
of property between husband and wife in Holland; or they are
special, which are in force only in particular places, such as the
right of appropriation in Rynland, Delftland, Kenemerland, and
Voorne, &c. (2)

§11. In order to defend and prove a custom, which does
not fully militate against the laws, it is not exactly necessary
that the same should be confirmed by a decision, in contradic-
torio judicio, as it were; as was understood by the court of
Utrecht and by the high court of Mechlin, according to Rade-
land (3) and Christin (4); who extend that opinion so far, that
it would not even be required in customs and usages which are
fally contrary to the written laws.

§ 12. By some jurists the decision of the judge is also reckoned
smong the written laws; but since even the high court in Hol-
land has not full power to make laws, it-consequently follows,
that neither the decision of the said court, nor of any other,
has the force, of law, or is fully binding upon others (5).
Although otherwise, a case often so decided is of considerable
force in similar cases; so it is said to have been judged in the
high courts of Holland (6) and Mechlin. (7)

If, however, any difficulty arise concerning the meaning or
explanation of any laws or proclamations, it is usual to follow the
decision made in some similar case. So likewise it is not
reckoned as a consequential custom, when a thing has con-

Customs are
either general
o speci

How they are
to be proved.

The decision of
a superiar judge
not reckoned

as law,

stantly been done in one particular way, which one could or .

(1) See Merula Prax. Civ. lib. 1. tit. 4. (6) Coren, observ. 30. 0. 2, 3, 4.
€3 7) Christin, vol, i. decis. 1. and vol. if.
(3) See Zurk, Cod. Bat. voce Costume, | decis. 51. 0. 5. et seq. and decis. 65.
(3) Trajectens. Decis. 13. n. 4. Zype Not. Jur. Belg, tit. do Legibus,
(4) Decis. vol. 4. Decis. 187. 0. 9. vers. igitur.
(5) L. 13. Cod. de sentent, & interloc.
. cé
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might have done otherwise; and no right is lost by not doing it,
or by doing it in a different manner. (1)
B{ whom and § 18. With regard to the persons by whom, and the time
are 10 t‘;ﬁmﬂ when the laws given are to be observed as laws, and are bind-
served. ing upon any one, it is a fixed rule with us, (as it formerly was
with the States and even the Counts of Holland, who were
obliged to swear, that they would observe the laws and charters
of the country,) that such laws and charters are to be observed
without distinction by every one, both in high as well as in low
conditions, without distinction (2); namely, as soon as the pub-
lication thereof has been made at the accustomed place, which
is often in one place earlier than at others. So that a general
' publication by the States, or by the court of Holland at the
Hague, is not sufficient to be considered as binding upon the
inhabitants of other cities and places, where publications are
usually made; as was understood with regard to the city of
Briel and the countries of Voorn, on the 28d of June 1621;
and for the city of Wandrigen and the villages appertaining
thereto in the year 1618 ; namely, that no general country ordi-
nances or placards are binding upon the inhabitants of parti-
cular cities, before they are published at the place where pub-
lication is usually made in such cities. (8)

(x) See this subject more fully discussed, | c. 5. Merula, Prax. Civil. lib. 1. tit. 4.
infra, book ii. chap. 10. ¢. 5. 0.23. Christin, vol. 1. dec. 9.

(:) See Grotius de Jure Belli, lib. 1, (3) See Coren, vbserv. 1. Groenew.
chap. 4. n. 8. et de Antiq. Reip. Batav. | ad Grot.i. 2.2, Merula, 4, 5.1
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CHAP. 1V.
Of the Power of Gavernments in giving Laws, granting Lelters
of Grace or Favour of Redress.

§ 1. How many Sorts of Laws to be wunderstood, and

there are with us. when they have not their
2. Wherein the Power and Jfull Progress. ‘
Authority of Government 4. Whether and how far Con~
particularly consist. " firmation thereof by the B
3. Privileges, &c. granted to daily Judge may be re-
particular Persons, how fused or allowed.

§1. THE mere will and pleasure of government is a law to the How many sorts

subjects (1) ; who are to remember that the prince, that % Lsw there are
is, the government of the country, being of divine institution, has
grounded his will upon important causes, and his pleasure upon
equity and propriety; and who arranges every thing to the honor
of God and prosperity of his subjects ; whether it be recommended
with the words of edicts, ordinances, or placards, or by way of
resolutions, rescripts or otherwise: such as approbations, con-
firmations, revocations, alterations, instructions, moderations,
ampliations, interpretations, consents, authorizations, and the
like. All which are constantly observed as laws, and reckoned
amongst the same according to Merula (1); if it be but certain and
beyond doubt that it is the meaning of government, that their
will and pleasure should be observed as a law ; so that no judge-
ment should be pronounced according to precedents or mere
decisions, but according to the laws : for which purpose the follow-
ing conclusion is often added, among us, for the confirmation of or-
dinances and placards, viz. ¢ Whereas it has pleased us so, and we
deem it expedient for the service of the country.” The force and
effectof this conclusion, and by whom the same was antiently to be
used, is treated of distinctly by Dirk Graswinkel, doctor of law,
in the sixth chapter of his Meditation and ingenious observa-
tions on Placards upon the point of Usufruct.

§2. The power of government, in granting grace, is mostly Wherein the
scknowleged, when to any one, out of the written laws, some- m‘;‘l""
thing is granted or remitted from a peculiar favour ; such as Gov;mm:m
pardons, remissions, abolitions, letters of legitimation, respite, m""“-‘“‘" 7
or attermination, sureté des corps, benefit of inventory, venia
elatis, and the like, the nature of which will be treated in their

{1) Leg. 1. Cod. de Legh. n‘(&).mixﬂ.mx.a.* chap. 2.
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proper place. And so may otherwise all occurrences be repre-

sented to them as petitions ; and thereupon a favor may be prayed

for and granted ; unless the petition tends to the prejudice of a

third petson, or of the community (1), or notoriously militate

against the law, or is not beneficial to the petitioner. I say, al}

occurrences without distinction; even if they be of a litigious

nature, against which redress may always be obtained by peti-

tion (vwlgo request civil), from the supreme government (in

whose place the high court officiates in those matters), wherever

the circumstances of the case require it, even against decisions

of the high court, by way of revision or on account of other

important causes, according to the instructions of the high court.

Privileges, &c.  § 3, But privileges or other provisions, granted to any one by
cular persons the supreme government, have not always their full effect for the
— purpose for which they were obtained. For, in the first place,
) rescripts, which have been granted against the law, or to the
prejudice of the community, may and ought to be annulled and

refused by the judges, and even by all those to whom not only

the knowledge but even the confirmation and approbation thereof

are recommended : on the other hand, whenever any thing is

made known to the supreme government, which deviates from

and is against the truth, it makes the petitioner unworthy of

baving the fruit and enjoyment of his prayer granted to him,

which is also taken cognizance of in the confirmation; both

which exceptions are also understood to agree with the tacit

meaning of the supreme government, who, one trusts, wish and
desire nothing that militates against the law or is prejudicial to®

the interests of the community, and therefore grants them, under

this proviso, namely, that the information given is the truth. (2)

‘Whether and § 4. With respect to preceding grants, and the confirma-
m:’&?:; tion of letters of remission, redress, or favour which have been
by the dsity  granted, such as pardons, remissions, abolitions, and the like ;
’:ﬁ‘ﬁ:dmg b  the judge, to whom the confirmation was referred, has nothing
allowed. else to do, but directly to examine whether the information given
be true, and whether nothing was concealed therein that related

to the matter, nor any thing alleged contrary to truth, which

would make the petitioner unworthy of the favour obtained. : In

which case he may reject the said favour ; but if he finds it to be

true and unblameable, he may not reject or delay the favour

granted ; and between mere redress, arising from matters

(1) Vide Mastert de Justit. Rom. Leg. | Comm. ad tit. Cod. i contra jus vel utilit.
1ib. 1. dub. 20. & seq. . public. Grotius, Inleyd. book i c. 3. §.
(2) L.7.Cod-dedivm.mpt.ag~ Oves. de Kragt.
exparte. Gail. lib. 1. cbserv. snd DD.
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grounded upon deceptions, freud, or neglect, the judge is not
only recommended to controul the confirmation, and to investi-
gate whether the information be true, but also, whether the
circumstance of the matter is such that the petitioner may be
redressed according to law. (1)

CHAP. V. -

Of the different kinds of Rights, and their Operation; and
of the Condition and different kinds of Persons.

§ 1. Different kinds of Rights. 4. Every one is free from his
2. Wherein Right consists. Birth amongst s, and ’
3. The working of Justice Slavery is with us un-
through mere Equality known.
or Proportion, how to be 5. Different kinds of Persons.
understood.

§1. THE laws which are thus in force among us, have re- Different Kints
lation to the rights of persons, things, oractions (2): for, ¥ R
according to the doctrine of the wise Epictetus, there is nothing
%0 good which has being but men, and whatever is out of human
being is & matter or judicial means for the proportioned equality
in the condition and use thereof.
§ 2. This division is taken and arranged from and according \herein Right
to the condition of whatever is right, in every point, and con- ¢onsists.
sists in causing every one to have his own right, as we may
denominate it; not that it is in every point, every where, and
always equal; as for example, that twice two makes four, and
twice four eight ; but so that the said right in the prosperity of
the community consists often in inequality, with regard to which
one and three and four, as well as five and three, make eight, as
well as twice two makes four, and twice four eight, including in
the same the two operations of righteousness which are proposed
inL1. §1. de justit. et jure, whereof the one looks upon the
appurtenance in rewarding through mere equality, whereby
two things are compared together with each other in proportion;
%0 that the une does not differ a hair’s breadth from the other,
such as two matters, both weighing one pound, are both equal :
and the other looks upon the worth in granting through a
proportion, whereby two things are said to be even and equal

(1) L. 3. Ff. de integr., rest. (3) Inst. lib, 1, tit. 2. § wit.
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with regard to something else, although in themselves they are
unequal ; so that, in number, one makes as much as three, and
in two equal shares with regard to the worth, four, and three
and five eight; and in weights and measures, the inferior with
the superior quantity produce an equal weight and measure.
In order to comprebend this the more clearly, the example of
Cyrus king of Persia is sufficient; who was instructed by
his preceptor Xenophon, (in order to give to every one his
due) not to divide among his warriors the cloth which they
had plundered, in equal proportions, but thet he should give
to each of them according to his size, and in proportion to his
real deserts.

§ 8. This is distinguished by the philosophers into an
equality, according to an arithmetical or geometrical propor-
tion, which seems to be followed by the lawyers also.

This is denominated by Grotius (1), a conferring and indem-
nifying justice; whereof the sndemnifying is the simple pro-
portion, and the conferring or the comparative proportion is
mostly used. These are words which, without clear explana~
tion, are very obscure: and of which he speaks more clearly,
and illustrates them with several observations, in his inestimable
book De Jure Belli ac Pacis. (2)

In order that every person may obtain his due, we must in
the first place consider, in what the right of each person consists,
and what is due to every one; the knowledge of this, with.
regard to persons, consists in the right that appertains to them,
with respect to the situation in life or in the right which every
one has in matters without regard to his person; and next to
that, in the judicial means to obtain the same from those who
are unwilling to give it and who refuse it.

§ 4. Withrespect to persons, every one is free among us by their
birth ; and slavery is unknown among us and not in use : so that
in order to protect natural liberty, slaves who are brought here
from other countries are declared to be free as soon as they reach
the limits of our countries, notwithstanding their masters. (3)

§ 5. Free persons are divided, in law, into men and women, rela-
tians by blood or strangers, persons born legitimately or illegiti-
mately, and noble or ignoble persons, natives or strangers, clergy
or laity, learned or unlearned, persons who are of age, and minors.

1) Inleyd. b.i ¢ 1. c. 4 Grotius, Inleyd. Li. c. 4. § 2. Zyp.
a2) Lib.i. c. 1. § 8. Not. Jur. Belg. lib. 6. The charter given
3) See Christin, vol. 4. decis.80.2.2. | by count Flans to the people of Monnik-

& seqq. Gudel. de Jure Noviss. lib. i. kendam in the year 1288.
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CHAP. VI.
Of Men and Women, and their several Rights.

§ 1. Distinction between Men 5. Of their Condition in Ger-
and Women, according to many, and in Over-yssel
their Nature. and Gelderland.

2. When they may enter into 6. And also in Holland.
Matrimony, with or with- | ~ 7., How far married Women
owt - the Consent of are under the Guardian-
Parents. ship of their Husbands.

3. Women are excluded from 8. Whether and how far a -
all Offices and Dignities. married Woman can bind

4. What Power is given to them both  herself and her
overtheir Personsand Pro- | - Husband.
perty by the Roman Law.

§ 1. THE law recognizes but little distinction between men and Disinction be-
women, when married; that distinction consists in little tv‘:';e:ean-

elie besides the innate sensation which in a man differs from a i to thei

woman; and, also in that a woman, according to her nature, e

is sooner fit for procreation than a man although the age of pu-

berty commences earlier with the one than with the other. And

therefore, among the old lawyers, some are of opinion that one

should judge by their external appearance; others again hold, that

it should be confined to a certain number of years, which would

be applicable, if not to all, at least to the greatest part of them,

sccording to which rule the law does not allow a man to marry

sooner than at the end of his fourteenth year, which is allowed

to a woman at her twelfth year and is observed by almost ali

nations. (1)

§ 2. And so among us the marriage of a daughter, who is When ,h,w,
twenty years of age, cannot be impeded by the parents without ;‘;:;;‘;” -
preceding legal reasons, which in a young man does not take without the con-
place until after his twenty-fifth year. (2) sent of their

§8. And it proceeds also from nature, that the female sex women are
is usually excluded from all offices and dignities, belonging to the cncluded from
government of a people and from public affairs, on account of their Dignities.
natural weakness, in consequence of their being less fitted for
matters requiring understanding and judgment than the. male
sex: whereas they are found in many points incapable of manag-

(1) L.24. Cod. de Nupt. L 10. Ff. (3) See the Political Ordinance, art. 3-
it. et Demonstrat. pr. Instit. | & seq.
i. tit.10. de Nupt. tit. 13, de Tutelis,

=13
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ing themselves or their affairs with full wisdom, and in most
cases they act against their own interest; and antiently were
entirely under the power and guardianship of men, to whom it
belongs, as being the wisest, to command the inferior sex.
This, however, mostly consists in a voluntary obedience and
mutual duty: and nature, in that point, is not so weak in many
as we are apt to suppose. And in many women the under-
standing is greater, and in many men again it is found inferior ;
and many women even surpass men in understanding and in
the management of affairs. (1)

What Poweris  § 4. And therefore, according to the Roman law, women

giento he™  who have attained their majority are allowed, without prohi-

sons and Pro-  bition, to manage themselves and their property, and to dispose

Roman Law.  thereof as they think proper. (2)

Of their Condi-  § 5. But, among the Germans, the first and original institution

::::g;’:;:’ is still strictly followed; according to which, in order that the

and Gelderiand; command of all men over all women should not create confusion,
the unmarried are under the constant guardianship and power of
lawful or chosen guardians; and the married women are entirely
under the guardianship and power of their husbands (3). The
same usage, as far as respects unmarried women, is still observed
in Gelderland, Overyssel, and the adjacent places, the inhabitants
of which adhere to the Old Saxon law. (4) '

and also in § 6. In Holland, it seems to have been the antient custom,

Holland, that aged and orphan spinsters, or widows, could not appear in
Jjudgment, nor alienate any property, except through their cho-
sen guardians. But as this custom in some measure militates
against the natural liberty of our nation, it became obsolete in
progress of time ; and one part only of this custom still continued
in force, viz. that a woman, for her security in the management
of her affairs, chuses a bystander to be her guardian, who
is denominated a street guardian, but without being obliged so to
do (5). Some remains of this usage, according to William de
Groot (6), are still tq be found in North Holland.

How far mar- § 7. But with respect to married women, it is almost the

mmﬁ:: universal usage, that they are entirely under the guardianship

diapship of their
husbands.

Sle As sppears in H. C. Agrippa de | const.15. Reinhard de Differ. Jur. Saxon,
il llentia sexus, and lib, ii. pars 4. diss. 14.

J. Beverwyk, in his Treatise on the (4) Sande, lib. 2. tit. 4. defin. 3.
Excellence of Women, (Uytementheit der (5) Grotius, Inleyd. b. 1. c. 4.

Preuwen). (6) Inleyding tot de Hollandse q.
2) L.8. Cod. de Pact. Conv. (Introduction to Dutch Practice),
&; Constit. Eloct. Saxom, part 5. | c.2.
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and protection of their husbands (1); so that every thing, o
their behalf, ought to be, and may be, done by their husbands;
who appear in judgement for their wives, and encumber and
alienate their property, even that which they have kept out of
the community, without requiring their consent thereto, as was
understood by the courts of Holland (2), of Utrecht (8), and of
Friesland (4); unless such power were specially taken from him
by ante-nuptial contract (5);-or unless, in consequence of his
bad management and squandering, a division of property had
been obtained by the wife, und the administration of his wife’s
property had been publicly prohibited to him as a spendthrift,
Moreover, women may not appear in judgment without their
husbands, and decrees pronounced against them are null and
void, according to Imbert and others (6). In like manuer,
whatever transaction and agreement had been entered into by
awife without her husband becomes actually void. (7)

§ 8. If a woman carries on a public trade, she is understood,
in whatever relates to her trade, to bind herself and her husband ;
aod may alienate and encumber the goods of the trade (8).

In like manner, if a8 woman credits something which served for -

the benefit of the common household, she is understood there-
by to bind both herself and her husband ; and the local laws of
Over-yssel expressly introduce it (9); and it was understood by
the court -of Holland, on the 6th November 1608, in the case
of Cornelis, Jacobs, and Company, cloth merchants, against
Mrs. Maria Diert ; and on the 26th March 1607, in the case of
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‘Whether and
how far & mar-
ried woman can

bind both herself

the Countess of Salem, against several creditors; and so by the ’

charter of Count William, granted to the city of Delft in 1247 ;
and by Philip Duke of Burgundy, before Easter mass of the
Year 1448, subsequently confirmed by the said Count William to

(t) Grotius, book i. c. 4. & 11. Sande,
lib. 3. tit. 4. defin. 1. Zyp. Not. Jur, Belg.
b(m)ul in fine.

2) Nieustad, Tract. de Pact. ante-
T e
Cur. Traject. decis. 21.

(4) Sande, kib. 1. tit. 2. def. 3.

(5) Nieustad de Pact. antenuptial. obs.
3t. & 91.in notis. Costuymen van Ant-
werp (Customs of Antwerp), tit. 41. art.
15. Costuymen van Zuid-Holland (Cus-
toms of the southérn parts of Holland in
m 1571, delivered to the Court of

y AT,

(6) Imbert, Enehirid. Jur. Gall. verbo
A de curateur. Joan. Papon lib. 7.
W. 1. Arrest. 10, 12, et s6q. Christin,

vol. 2. deci8. 153. n. 4.

(7) See Argentr. ad Consuetud. Britann.
art. 434. Gloss. 1. Gomes. ad. 1. tauri,1§4.
et seq. Christin. ad Leg. Mechlin. tit. 9.
art. 4. n. 38. et seq. Stokm. decis. §2-

(8) See the Customs of the Southern
Parts of Holland, transmitted to the Court
of Holland in 1571, art. 35. Customs of
Utrecht, rubr. 22. art. 4. Customs of
Antwerp, chap. 41. art. 13. 34.40. and
according to the Statutes of Leyden, art.
142. Country Laws of Over-Yssel, vol. 2.
tit. 2. art. 5. Customs of the City of
Deventer, vol. 3. tit. 2. art. 9. The Pri-
vileges of the Ci:ﬂof Zutphen, tit. 26.
art. 7. and Sande, lib, 2. tit, 4. defin. 4.

(9) Tit. 2. art. 5.
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the people of Harlem on St. Clement’s day in the year 1245;
and by Count Floris V. to those of Monikendam, granted in the
year 1288 (which Grotius (1) relates as common law) < That &«
man having a wife who bakes and brews, may forfeit an oven full
of bread, or a whole brewing of beer, against which her husband
can do nothing, And in like manner, if @ man's wife is in the
habit of selling or punkasmg wool, thread, or linen, she may for-
Jait the measure whickh is denominated a stone ; and so a man’s
wife who does not carry on public trade, may prejudice her hus-
band to the value of four-pence.” In Friesland no community of
property is introduced by custom in marriages, unless an express
stipulation be made to that effect: in that province, therefore,
it is the custom that the husband can neither alienate nor encum-
ber his wife’s property. (2)

CHAP. VII.
Of Relationship or Consanguinity, and of legitimate and ille-
gitimate Birth.
[Grot. 1.12]
§ 1. Consanguinity defined.—Its 5. Natural Children, whether,
different Sorts. and how to be legitimated.
2. Of legitimate Birth. 6. Of the Effect of legitimating
3. Of illegitimate Birth. — natural Children.
Its different Sorts or De- 7. Bastards, procreated in
grees. Adultery, cannot be le-
4. What Difference there is gitimated.
between them in Law.

B Y generation and descent all men are either related or strangers
to each other. (8) :

§ 1. Relations are those who are allied, under one genera-
tion, by birth or marriage; of these, some are relations by blood,
and others are denominated relations by affinity. (4)

Strangers are those who are not related to each other, either
by birth or marriage. (5)

1) Inleyd, b. 1. ¢c. 3. Cod. de )urede Tib.

1§&nde,lib.z.ﬁt.4.dd’.z. 4) L. ult. Pf. de justit.

3) L. 1. in fin. Pf. quod protutore. L. D. L 19. Cod.dqmdelib L 6.
& § 11. Ff, de reb. ecr. of Vremld. . 19. Ff, de ventre inspiciendo,
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Relationship proceeds from- mere birth and procreation
byone and the same woman (1), and also from the lawfui
marriage of man and wife (2); whence it follows that some are
legitimate, and others illegitimate, by birth. (3)

§ 2. Those persons are deemed to be of legitimate birth who are Ofllﬁhml“
descended from married parents, and consequently from a law- o .
ful marriage(4); which is taken in a very broad sense; so that it
is sufficient if the father and mother of the children were
married at any time during pregnancy, whether at the be-
ginning or at the end (5). For, according to law, the hus-
band is considered as the father of the child brought forth by
his wife (6), unless his impotency or constant absence be manifest,
or he is willing to declare upon oath that he never had con-
nection with his wife previous to the marriage (7); of which
matter we shall treat more at large in its proper place. And
both Gail (8) and Sande (9) concur in saying, that those persons
are to be considered as legitimate who are born in the seventh
month, or likewise in the hundred and eighty-second day after
the consummation of the marriage and lying with the woman (10).

And again, if a woman, who leads a virtuous life and is free
from blame, bring forth a child within the eleventh month after
her husband’s death, such child is considered as legitimate. (11)

§ 8. lllegitimate are those persons who are born out of Of illegitimate
lawful wedlock : of this descnpnon are, 1. Such as are born of d.g'::’,:.d s.,':.u-
unmarried persons; 2. Such as are born of married persons in Degrecs.
adultery; or 8, Such as are born of unmarried persons, on
account of whose too near rejationship they are procreated in
mcest (12) ; some of whom are denominated natural ckildren or
Sastards, and others dastards procreated in adultery.

§ 4. The distinction between these sorts of illegitimate chil. What Difference
dren in law, consists chiefly in taking bequests ‘and inheritance. i '.'.,bﬂ:m

. With regard to natural children, or mere bastards, they are
reckoned as if they had no father; they can neither bear his name,
nor inherit property from hinr or from his relations, unless it be

g

1) L.4 § 2. P!.deGndib (7) D1 6. Ff. de his qui sui ve] alien.
3) L. 33. FE. de Statu Hom, (8) Lib. 4. obs.97. n.12
) L. 1. Cod. de nat. lib. (9) Lib. 1. tit. z0. def. 2.
4) L. 6. Ff. de his qui sui vel “alien. (10) L. 13, ¥f.de Statu Hom. L 3. § 12,
gor. L 11. § 9. Ff. ad leg. Jul. de adulter. Ff. de suis et legitim,
Gail. Lib. 2. ohs.27. (xx) Novell. 39. c.2. See on this sub-
(s) Pr. Inst. de Ingen. L 2. Ff. de )m,&nde,lib4 tit, 8. def. 10, and
Statu Homin. J. Beverwyk’s Treasure of Health, (Schat
(6) D- L 6. Ff.de his quisui, 19. Ff. | der gesondheid) vol. 2. c. 4.
de Saatu Hom.

(12) § 12,13, Instic. de Nupe
D, '
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bequeathed by last will and: testament (1). In some places
this is even limited to a certain portion, as will be shewn in the
sequel under the title of inheritance. But from their mother
and her relations they take inheritance, like other children,
according te the praverb, ¢ the mother makes no bastards.” (2)
Bastards born in adultery, and such as are procreated in
incest, can take nothing by way of inheritance, either from their
father or mother, or from her relations, not even by last will; un-
less any thing be bequeathed for their necessary maintenance. (3)
Further, so great was the distinetion, in antient times, between
legitimate and illegitimate children, that such children as wese
illegitimate were considered as dishonest; and therefore were
cxcluded from all honourable offices and sisuations: in the state,
and they were inadmissible as witness agpinst persons of legiti-
mate birth, ns may be secn in the charter of Count Floris
(commonly called the Corpulent), granted to the people of
Monnikkendam on Lady day in the year 1288 ; (which among
other things contains the following clause;. viz.. ¢ That Popish
children, or any persons who did not issue from lawful bed,
should not giveevidence in the rights of good people;”)and bythe
charter of the.same Count Floris, given to the people of Kemne -
merland at Albert’s Mountain on Friday after half fast-time (4)
in the year 1291, and afterwards renewed by Duke William on
the 3d of April, containing the following clause, viz. “ That he
would appoint a bailiff among them, whe may be placed with
honor, and whowas not a.bastard,” that is, as it was subsequently
explained by Duke William, a person born in lawful wedlock.
This regulation is still observed in Germany with respeet to
offices and- dignities, according to the Saxon loeal laws, which
(though in other respects many of them are adopted by us)
enact, that no persons of illegitimate birth shall officiate in any
judicial office, although legitimated afterwards by subsequent
marriage, or by favor of the governmentof the country(5). Incon-
sequence of this law, strict inquiry is usually made in the acade-
mics and schools of Germany, with respect to the legitimate
birth of a person, before he is admitted to the dectorate or any
other high dignity ; which circumstance of legitimacy they are

(1) L. 23. Ff. de Swatu Hom, I. 15. (3) Auth. ex Complexu Cod. de Incest.
Ff. de in jus vocando, L. 2. 4. 8. Ff. Unde { Nupt. cap. 5. in fin. estr. De eo qui
Cognati. duxit in matfim. quam poliuit sdult. See
(3) I.29. §1. Ff.dein offic. testarn. | also Cost. Antwerp, tit. 45. art. 7, 8.

§ 3. Instit. de Senatus Consult. Orphiciano, (4) Most peobably the Fridsy after
L. 2. 4. Ff. Unde Cognati. . | Mdlent Sunday. Editor.
(5) Ste Minsinger, centur. 4. obs. 3x.



Ch.7.] and of legitimate andl illegitimate Birth.

in the habit of inserting even in testimonial letters, namely,
that such has appeared to them. But amongst us such dis-
tinction is not mow looked upen so narrowly; so that natural
children, when honest of themselves, and leading an unblamable
life, may easily wash off the stain of their birth; and on account
of their personal virtues are placed among others, in henour and
dignity. And in this respeet we follow the written laws, which
do not attribute the crime of parents to their children, not with-
bold from them any dignity or honour. (1)

§ 6. Natural children, procreated out of wedlock, are legiti-
mated, and obtain in every respect the same right with legiti-
mate children ; provided their parents enter into lawful marriage
vith each other, even although, aftér the birth, either of them
was married to another, (2) without its being necessary thereto.
So some are of opinion, that children, procreated before wedlock
should themselves be present at the confirmation of the marriage,
ss if they are declared legitimate by the clergyman themselves ;
whence the proverb, “ maryy with the child under the cloak,”
seems to have proceeded.

If the mother die, or any other impediment occur, so that the
father cannot enter into lawful marriage with her, and yet he is
desirous that the child or children procreated by her out of mar-

risge should be considered and reputed as legitimate, he may

obtain it as a favour from the government of the country, which
grants such favour easily, especially if he have no other children,
or if they also consent thereto. (3).

Which ‘favour makes the natural children obtain the sane right,
in every point, with those who are legitimate, sofar as concerns
the father himself; but it does not concern the other relations
of the father, except such as have expressly consented thereto;
neither does it extend to feudal property, unless it is especially
expressed. (4) :

Bastards procreated in adultery cannot be legitimated by a
subsequent marriage ; because, according to the spiritual laws, it
cannot exist with those with whom a person has lived before

(1) L.26. Pf.de panis, L. 6. Ef.de (4) Cap. naturales, si de feudo defuncti
decurionib. contentio. See Grotius, Iuleyd. b. 1. c. 12.
(]:) § ule. Instit. de Nupt. § 2. Instit. | Neostad, de feudi Holland. success. c. g.
. quz ab intestat. Novell, 74. in fin. And. Gail. Lib. 2. obs, 140. n. 8.
c.a.in fin. Fide Zyp. Not. Jur. Belg. | Gudelin de Jure novissimo, lib. 7. c. 15,
ti. de nat. Eb. p:;émihi) 177. Cavall. | Zyp. Notit. Jur, belg: de naturalib, lib. —
Spel. Anr. . ristin. vol. 1. decis. 199. n. 18, and
(3) Novell. 74. Nov.89. c.10. l.24. | vol. 3. decis, 145. n.20. et seq.
FE de Natalib. regt.  Gail. L:b. 2. obs. §2.
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in ‘adultery; and no favour is granted by the government
to legitimate those who were borp with such ignominy, ac-
cording to the edict of the emperor Charles V. of the 20th Oc-
tober 1541, art. 81.; and ordinance respecting remission of
the punishment of murder, letters of legitimation, &ec. of the
19th May, art. 28.-which command that no letters of legitimation
should be granted to bastards procreated by persons at the time

of their marriage.'(1)

r——
—

CHAP. VIIIL. -

Of Consanguinity or Relationship.
[Grot. I1. 27.)
§ L. Relationship of the Father's to be reckoned in ils
or Mother's Side how to Members.
be distinguished. . 6. The Collateral Line how to
2. Differences in the genealo- be reckoned in its Members.
gies of Jesus Christ, re- 7. Degrees of Relationship,
corded by Matthew and how to be reckoned accord-
Luke, explained. ing to the wriiten Lasws.
3. Relationship is distinguished- 8. Wherein they differ from
into Lines and Degrees, the Enumeration of Re-
or Members. lationship according to the
4. Of the right and collateral Canon Law.
Lines of Relationship. 9. Affinity, how to bereckoned
5. The right Line between in enumerating Degrees of
Parents and Children how Relationship.

. AMONG those who are related to each other by birth, a dis-
tinction isto be made, whether they are related to each other
by descent from one and the same stock ; namely, whether they

. are descended from one man or from one woman.
'§ 1." Those who are related to each other by one stock of
descent through one man, are denominated from the side

of the sword, and through one woman from the side of the
spindle. ;

(1) See Zurk. Cod. Bat. op. Legitimatie, (in Legitimacy).
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Relations from the side of the sword retain the same name and
coat of arms of the family ; as in the children of two brothers,
and in ulterior descendants from the malestock. (1)

Relations from the side of the ‘spindle are two sisters’ chil-
dren and their descendants. (2)

§2. The difference between'these two kinds of relationship is ‘m
shewn in the genealogies of Jesus Christ, which are variously of Chris re-
related by the Evangelists Matthew and Luke. Matthew, ac- Srocd ::;'.’
cording to the Hebrew manner, has enumerated the genealogy explined.
of Christ on the side of the sword, from Joseph upon Jacob the
father of Joseph, and mother’s brother and uncle of Mary, who
in failure of other male heirs must retain the name of the family
of Mary ; for, among the Jews, no woman could make out the
number or name. Whereas Luke has given the same genealogy
without regarding the Hebrew custom, according to the true
descent, likewise through the intervening women.

§ 3. Relationship, whether from the side of the sword or :"'ﬁ""‘“?'
spindle, is distinguished into lines and degrees, or members (8). mm.. and

A line is a connected series of several persons descended from D“"“’“
one common stock, and who are, as it were, linked together.

This is further distinguished into the rigk¢ line and the collate-
ral line. {4)

§ 4. The right line is that between parents and children, g‘m‘:’;ﬂfm‘
ascending wo the father, mother, grandfather, grandmother, great of Relstionship.
grandfather, and great grandmother, and so forth ; aud descending
to children, grandchildren, great grandchildren, and so forth. (5)

The collateral line is that, which runs sideways through two or
more brothers or sisters and their descendants. (6)

The lines are again distinguished into degrees or members,
by which the one is linked to the other, and through which we
reckon from the one to the other, from and to those from whom
they were all descended (7) ; of whom the nearer or farther enume-
ration of relationship produces the difference in law, which con-
sists especially in obtaining inheritances and the undertalung of
guardianship, which appertams to the nearest of the family; and
likewise in marriage, which is prohibited within certain degrees
of relationship (8) (as will be treated of in a subsequent part
of this work); and as this entirely Uepends upon the proper

(1) § 1. Imstit. de Le;m Agnat. (4) L.1. Ff. de Gradib,
Succems, 1, 7 F£, de legitim. tutor. ) 1bid.
(1) l..x96 Ff.de Verb. Snpuf Lo, §6) Ibid.
7) Ibid,

“!M-Amnr&wms. (8) § 3. et seg. Inst. de Nupt.
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enumeration of the degrees or members of nearer or more remote
relationship, it is necessary to treat of them in particular.

§ 5. Between parents and children.we reckon straight up-
* wards or straight downwards, through the rule, so many descents,
s0 many members : for example, in the ascending line, the father
is the first ; the grandfather, the second; the great grandfather,
the third; the great grandfather’s father, the fourth; the great
grandfather’s grandfather, the fifth; and the great grandfather’s
great grandfather, the sixth member is enumerated from myself;
andlikewise through mother, grandmother, great grandmother,&c.
And also, ip the descending line, my child is the first; the grand-
child, the second; the great grandchild, the third; the great
grandchild’s child, the fourth; the great graundchild’s grand
child, the fifth; and the great grandchild’s great grandchild,
the sixth member, and so forth.

§ 6. But in the collateral line, because it springs up and
spreads itself in several branches, all of which proceed from one
stock, so we ought, as it were, to climb up first sideways to the
common stock that produced them all, and thence to descend
again sideways to the person concerning whose relationship en-
quiry is made, counting likewise according to the same rule;
namely, so many descents between me and him of whose rela-
tionship enquiry is made, so many members; or otherwise so
many persons, so many members, excepting one, whether we
deduct previously the common stock, which of itself makes out
no member or descent, or whether we deduct for it the first per-
son from whom we begin to reckon, who likewise from himself
makes out no member or descent; so that the second person is
always the first member, (1)

§ 7. With regard to the exact enumeration ofdegreesofre-
lationship, according to the written laws, (which we follow in
the the enumeration of members of relationship) we have inserted an
illustration of them, in the annexed engraving, reckoning from
the middle point, which we have taken to be the person putting
the query; and from him we have reckoned right upwards or
downwards, and in the crooked or side line, obliquely or side-

‘ways, going upwards and downwards through the common stock

to the person concerning whose relationship enquiry is made, as
far as the sixth degree, according to the rule, so many persons, so
many members, with the exception ¢f one : for instance, to know
how near brothers* and sisters’ children are related to each other,

- (1) d. Lzp. § 9. Pf, de Gradib.
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we ought to reckon in this way, viz.—myself—my father—my
grandfather—(from whom we all proceeded) my uncle, and my
uncle’s child, are five persons; one being deducted, who is not
reckoned, there remain four persons; so we are related to each
other in the fourth degree. Or otherwise, according to the
ru'e, so many descents, so many members, in which case, we
should reckon, viz.— my grandfather (from whom we all pro-
ceeded) begat my father and my uncle, who again begat myselt
and my cousin, which are two descents, consequently likewise two
members ; each descent being reckoned one member, unless it be
reckoned double and on both sides, which consequently would also
make out four descents, and of course four members; and ac-
cording to this example, the result will be the same. But as the
other mode of reckoning is more certain, and has been followed
by us in every point, we consider it to be more easily understood
and 10 be followed in every case as is sufficiently pointed out
through all the members in the accompanying engraving, both
in the ascending as well as in the descending and collateral lines,
2 far as the sixth member; whence it may easily be extended to
any additional number of members.

§ 8. The preceding enumeration of relatlonslnp dlﬁérs from Whereln they
that followed by the canon law, which likewise in the collateral ‘:o‘ﬂ;';; ‘éf:::‘"‘
line reckons only from the common stock downwards, the first Law.
descendants thereof being reckoned in one row for the first
member; the second for the second member ; the third for the
third member, according to the following :—In proportion to the
distance from the common stock of two persons, where they are equal,
or of the lowest, where they are unegual, so far are they likewise
from each other. Agreeably to this rule, in equal degree, two
brothers’ children, and, in unequal degree, an uncle and his
brother’s child, ave related both in thé second degree, with dis-
tinction of equal or unequal degrees (1); which, according to the
wiitten laws and preceding example, make each other refated
in the fourth and third degree; and thus confusion is often
ceted in the enumeration of the degrees of consanguinity by
persons who cannot well distinguish them. On this accourit, as
this mode of reckoning degrees of consanguinity has not been
sdmitted by us, we have inserted the following tables, in order
W point it out and elucidate it.

(1) Vide cspoad eedem, 103, et cap. primo gradu 106, cavlk 35. QURS. 5.

D4
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From the preceding tables it appears, that this mode of reckon-
ing degrees of consanguinity with that of the Romans, agrees
in the right line in the ascending and descending line, but in the
collateral line it differs; which according ta the canon law con-
sists in two different or divided lines, from the stock descending
in equal or unequal degrees, and likewise only from above, from
the one descent counting to the other descending line, whereas
the other ascends from him who puts the question to the common
stock, and thence descends to the person concerning whose rela-
tionship enquiry is made, according to the example already ad-
duced and explained.

§9. The same enumeration of relationship, which exists in
relationship by blood, exists likewise in affinity ; whereby two dif-
ferent degrees of relationship by marriage are connected with each
other, but existing between the husband and between his wife’s
relstions, and again between the wife and her husband’s relations,
unless the relationship proceeds farther between: the husband’s
relations and wife’s relations, or unless we can truly say, that
affinity exists between husband and wife themselves, although the
same in every point has its origin in each of them ; to which good
attention is to be paid, in order to discover therein the error of
the common people; who think that two men married to two sis-
ters, and two women married to itwo brothers, are related to each
other in affinity, and that the wife of the one and the husband of

41
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the other bear affinity to the other man and the other wife, but -

not the two husbands of*the two sisters, or the two wives of the
two brothers ; who, they think, are and remain strangers to each
other, and that they are not connected by blood mutually through
marriage, which really makes out affinity, although they other-
wise, on account of the honesty of their wives and husbands, call
each other brothers-in-law. But this topic will be extensively
discussed more at large in a subsequent page, where we treat
of persons who, on account of relationship by blood or affinity,
cannot marry with each other. :
So, the wife’s relations and relatlons .by blood are. the hlll-
-band’s relations.in affinity ; and agsin, the husband’s relations

sad relations by blood are the wife’s relations in affinity, in one-

and the same degree of enumeration.of relationship ;. namely,

father-in-law, mother-in-law, . son-in-law, daughter-in-law, bro- -

ther-in-law, sister-in-law, and so forth. (1)

(1) Luge § 55 et 00q, PL de gradid, et affinib,
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§ 1. Of the right Distinction of 10. Of Esquires.
Pereons. — Notility and 11. Of the Privileges attached
Nobles, what asd who to @ Barony.
they are. 12. Of a Burgraveship.

2. Nobility, how to be proved. 13. Of a Military Barony
3. Natural Children of Counts (Baanrodschap).
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§ 1. AT the end of the fith Chapterit was stated (1), that all

persons of this country were free from the cruel sluvery
which prevailed among the Romans, and which ssill exists in the
unchristisn world; the masters of which have the right to dis-
pose of the life and death of the slaves. But common servitude
existed in these regions, to a certain extent, though with a
reservation of natural liberty: for in these conutries the people
were antiently divided imto nohles, well-born persons, and ser-

. vants. 'Thesame condition of persons existed amorig the Franks

and Saxons, from whom we derive our arigim, and by whemn
they were denominated Edlingi, Frilingi, and Lassi, thas is
neble, free, or weil-born, amd abamdoned or sesving people (2).
In the case of the well-born men. of Massland, impetrators, sad
the treasurers of the northern: past. of Holland, and some hua~
bandmuen of the same manor, it was expressly acknowledged. (8)

1) See pv 99» vide suprs. of the Cours of Hellaad of Maerch ¢
3) Josnn., Pontan. Oggin. Francicar. 3532,
Iib. 6. c. 15. P. M. Wechner, Pract. Obs. (3) Math. vander Houve, Handvese~
de verbor, Signif. in verb Lassi.- Sentence | Chronyk, book 8. e 18,
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Nobility is an advantageous superiority and dignity above
others, either by descent, or derived from the illustrious deeds
of the person who bears it; and those are deemed noble who
possess such dignities above persons who are ignoble, whether
by birth or in consequence of their own demerits.

Noble by birtk arc those who are lawfully descended from a
father who inherited such excellency and dignity from his an-
cestors; whether he can prove that he was'descended from an
emperor, king, prince, eount, baron, kuight, orlord; or whether
his family had, from very antient times, been acknowledged to
be noble.  Of this description there are many, and most of those
among us who are not able to trace the first stock and origin of
their nobility from the one to the other, yet have been acknow-
ledged to be noble from very antient times; and this reputation
is considered to be sufficient proof of nobility; Such are those
who were antiently summoned by writ, to appear in mch a dig-
nity in the council oﬁhemtesofthecountry

§2. To prove, that a person is of noble descent, it is sufficient
thet he be descended from a noble man, by lawful wedlock,
although the wife was not noble, as she is ennobled by her hus-
bend (1); but an ignoble person, although born of a noble woman,
cannot be considered as a noble man (2); for a woman does not
confer nobility or derive it from her children, who are to follow
the condition, dignity, and situation in life of her husband. (3)

§ 8. The children of counts and barons, although born out of
marriage or of concubines, dre also reckoned among nobles, but
with this difference, viz. that they may not bear the coat of
arms, except with a stripe drawn from the left hand obliquely
upwards to the right hand (4); whence the old proverb seems
to have arisen, A stripe runs across it.” By which we under-
stand, that it is something which is not thoroughly clear.

§ 4. The nobility of Holland does not derive its origin so
much from the nataral privileges of birth as from gifts or remu-~
nerations for great and valiant deeds; whereas in very antient
times no kings or counts had any hereditary possession of preced-
ing rights, either in Holland or among the Germans, from whom
the Dutch eounts were chiefly descended. For, previous to the
year 900, there were not so many degrees of nobility: the only

PO ——y

(1) Lo13. Cod. de dignit. Chausean. sd, compet, Brurgund.

(3) L.1g. Pf. de Statu. homin. ml$t|2 8.§3 na8. et Tinquelld.
m‘l:-'.xlo.,'nnﬁn. &L&n&h‘h Mbn, & 15, 1. 5. Nom..' Jur.
Ticaquell deNobilitste £.18. 2.13.20,et seq. (’ " -
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degrees then existing, were emperors, kings, and princes;
dukes, counts, margraves, and palsgraves. Knights and barons
were names of officers, but with no hereditary manors attached
to them.

§ 5. A duke was the chief or first commander over troops,
who was chosen by the prince, and placed in certain provinces.
So it appears in a certain letter concerning the institution of a
convent at Lucerne in Switzerland, dated in the year 840, com-
mencing thus: ¢ I, Wighard, and my brother Rupert, Dukes of
the military troops of Swabia under king Louis,’ &c. and in
Latin, a Duke is denominated Duxr, i. e. a leader, guide, or
lord of the expedition.

§ 6. A count was a judge or chief, placed by the emperor or
the king, and possessing a certain peculiar jurisdiction. Of this
description are the counts by us called Dyk Graven who are
chiefs or dyke judges; and the counts called Pluym Graven,
who have the superintendance over swan-quills and the fishery
of Vroon (¥rdon-visseryen).

The Counts called Landgraves, (Landgraven) were Jndgu
of certain provinces.

The Counts called Margraves (Markgraven) were judges over
certain marches or limits of countries.

The Counts called Palsgraves (Palsgraven) were judges, or
lieutenants of the king in a conquered city or country.

Counts called Burgraves (Burg-graven) were judges over
certain villages or manors, or keepers of certain ditches or
castles.

All these services or offices were usually given to persons of
noble birth, and especially to those who were the most able
among the barons.

§ 7. But since the time of the emperor Otho, (wha ascended
the imperial throne in 936) the dignities of dukes and counts have
become hereditary; and these nobles have been plated above
barons: to them have been given the hereditary direction and
possession of whole provinces. These titles, but especially those
of barons and knights, were conferred upon "the Dutch, also on
account of their courageous deéds, by the counts, who gradually
intruded themselves, and with their favoured subjects made them-
selves both great and powerful: and together with these titles
the Dutch were favoured with the hereditary possession of
baronies, counties, manors, castles, or other good income; <
but with direction that they should be at the service of the pub-
lic, and the counts upon the confines of the territories.
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§ 8. Knights were those who obtained the highest honour and
dignity in a certain order, by their glorious achievements in
arms, as a token of courage and their own deeds; and under
certain great circumstances they were incorporated, and gifted
with the possession of lordly property as already stated.

§ 9. Barons were free Lords, who exercised the highest juris-

diction; whose baronies were free and independent of counts, as
appears in the decisions of Philip duke of Burgundy, of the 11th
June 1452.

Chiels of troops were also denominated Barons, (Bander or
Baander heeren) because they conducted the same and were
lords of banners or ensigns which they established (1).

These were very numerous; for we read that when count
William the third was installed at Harlem in the year one thou-
sand three hundred and five, there was present on that occasion
the number of one thousand Dutch knights, and one hundred
barons. (2)

§ 10. Those, who were possessed of nobility alone, and who
had the possession of such property from their family, were.de-
nominated Esguires. These also formed a particular order,
until, by their achievements, they attained the degree of knight-
hood, and are now indiscriminately termed Gentlemes. Among
the privileges which they poesessed, the principal were baronies
and Jordships (on which account they are denominated barons
and lords), under which is comprized all other inferior hereditary
income, such as tenths, quit rents, rents, tributes, and the like.

§ 11. To a barony belongs the privilege of exercising the
highest jurisdiction, as well in civil as in criminal cases.. For
this purpose a baron is authorized to keep a gallows of four
posts (which we call kaving the gallows and engine); and further,
to brand, hang, draw, behead, cut off ears, banish, confiscate, and
declare forfeited ; to establish public markets; to draw or enjoy
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Of Kuights.

Of Barons.

-Of Esquires.

Privileges at-
tached to a

the fifth penny of all fines (whereby a person may engage oneself

by writing or letters) ; to succeed to the inheritances of bastards,
which inheritances used formerly to devolve on the counts, but in
almost all the cities were remitted by charters, &c.

§ 12. The burgrave, antiently, had a middle kind of jurisdic-
tion; he could take cognizance of fines to the amount of fifty
shillings ; he could cause thieves to be hung to a gallows of

{Dexcription of the Southern Part of g:—uu of Holland) under the seid:

(1) See Beschrejving van Zuid Halland (3) See the Chmonyk van Holland
) p-101. t Willizm, the xxud Count.

Of a Burgrave-
ship.
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posts, but he could neither have nor kesp a gallows unless
it was required; further, he was to take cognizence of thefts
committed within his lordship: and the gallows was to be placed
without posts and sides; and if it happened to fall down by any
accident, he could not cause it to be raised again, unless he was
under the necessity of hanging another thief; he could make
statutes with respect to the harvest, and the using of no instru-
ments of war; and he might once a year make enquiry with
respect to the same.

§ 13. To a military barony (Baanrodschap ) appertained the
following privileges, viz. None of such a baron’s subjects might
bake bread, except in an oven of the lord to whom the lordship
belonged. No one might cause his corn to be ground but in
the mill of the said lord, upon forfeiture of the bread and flour;
and no other oven or mill could be erected. Of this custom,
some vestiges still appear to remain in certain villages, the
inhabitants of which may be compelled to use certain mills, in
which mills all the inhabitants are obliged to cause their corn to
beground, as well as the benefit of the wind : it being a privilege
that no mills can be erected without the consent of the lord, who
stipulates for a yearly acknowledgment for such liberty.

§ 14. In these various territories or lordships there existed,
antiently, a distinction of high, middle, and low jurisdiction, ac-

; cording to Jan Botengier (1); which at preseat is distinguished

into kigh,i. e. criminal, and into low, i.e. civil jurisdiction; whereof
the villages having such jurisdiction are denominated free, or
manors with jurisdiction over life, and the others are simply de-
nominated manors.

Under this jurisdiction there is a civil, otherwise middle or
inferior jurisdiction, which is exercised by the bailiff, in the name
of the lord of the manor. The order and management of the
daily police, and also the administration of country justice ; the
infliction of punishment by fines and forfeitures, and distinction
of crimes and great offences, (in the punishment whereof, govern-
ment and the public areé much interested) are respectively éxer-
cised by the bailiff alone : and therefore it is denominated Asgh

Jurisdiction. To it belongs also the keeping in repair and good

order of the dikes, banks, roads, streets ; and also the curatorship
of orphans and of the property of churches, Further, the bailiff
has the superintendance of church-mass, fairs, shrove-tide, ped-
lars, gamblers, &c. To this jurisdiction likewise belongs the

(1) Somme Ruraal, c. 272, 274, etseq.
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enjoyment of the third part of all fines condemned by the bsi-.

liff under the same jurisdiction, which he is to receive and to ren-
der an account thereof, pursuant to the great privilege of the
Lady Margaret given in the year 1846, whereby the lords of
the manors were allowed the third penny of all forfeitares within
their manors or concerning the same, in the jurisdiction whereof
the bailiff acts ; although throngh the ignorance of somie peasant
beiliffs this seems to have fallen into disuse, yet it does not pre-
vent others from exercising and introducing such right, beeause
the neglect of another can neither hinder me nor deprive me of
my right(1), as wae understood in several similar cases, as appears
mare extensively in my memorandum upon the customs of Ryn~
land, art. 10.

§15. A farther distinction between noble and ignoble persons
is to be found in the following particulars; if » person wound or
murder a noble, the offender is punished with greater severity,
than if he had committed the same offence agsinst an ignoble
person; as sppears by the charter of Jan vam Henegouwen,
granted to the people of Kenmerland in the year 1308, An
ignoble persan camnot pronounce judgment against & nobleman;
aad in many cases he cannot hear witness: moreover nobles are
free from the contributions which were antiently paid for keeping
in repair gardens, fishponds, bridges, and roads, whick are still
paid by the inhabitants of villages, each according to his por-
tion, under the denomination of Herbet beede, Rottingen, and
Riemialen, the latter whereof is still only in use.

Purther, noblemen have the free hunting of hares, rabbits,
and all other wild and superior animals and birds, as is treated
of atlarge by P. Merula (2).

Ignoble persons are again distinguished into wel-born and
common people.

§16. Welli-born men were, of old, such as were born of free
and respectable parents and ancestors.

FPree are those who have lived upon their own income and
never exercised any servile handicraft or trade. Many of this
descriptionr antiently went and resided in the country; and manmy
were elected judges of the highest, that is, of she criminal tri-
bunals, and many charters direct that none but such free people
may be elected thereto, as appears in the charter of Count Floris,
gven on Friday after half fast-time (8) in the year 1281, to

() L.27. § 4. Ff.depect. l.3. Ff. (3) Van de Wildernissen, b. 2 tit. a,
de tramsact. L 1. et tot. tit. Cod. Res. | c.1. '
mter aling acta. (3) The Friday afier Midlent Sunday.

Edic.

Further Distinc-

noble and igno-
ble Persons.

Of well-born
Men.
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the peaple of Kennemerland; namely, ¢ That no bailiff; nor
lords of manors, nor skeriffs, should try free men, except by chosen
Jree men ; that the shersff’ shall be free and well-born, who shall
administer justice to a free man ; and further, whoever pronounces
Judgment upon a free man before a sheriff; he must be likewise a free
and well-born man ;” and by a charter of the Empress Margaret,
given to the people of the northern part of Holland before
Whitsuntide in the year 1846, to the following purport; * We
and our descendants will take no one for our sworn counsellors,
unless they be well-born men.”  And on that account the judges
who sit with the bailiff to administer high justice, are still usually
denominated well-bern men ; in consequence whereof one writer
says, that the well-born men of Rynland had, antiently, the
privilege of carrying their arms publicly and of riding with
spurs; and others have added thereto, that Count Floris had
made those of his time noblemen and knights (1). But the
authenticity of these statements I do not undertake to certify;
on which account some of them would maintain that the well-
born men, as well as noblemen, were free from paying contribu-
tions. With us, however as far as respects justice, they are in
every point equal with the common people, and have no privilege
except that while they are in office, they are free from being
elected as aldermen, as we pointed out before more at large. (2)
§ 17. Servile people were such, as were subject to servitude
under the lord ; which seems to have had its origin when these
countries were waste and abandoned, either from the inhabitants
who remained from the Cimbri, who in these countries had posses-
sions, or, as some are of opinion, from the Hessi, or Catti, who
are denominated Nether.Saxons, which people were ruled
and taken possession of by the noblemen of the said place; who

- were followed by their servile men and women. to whom they

gave the full right of property in grounds, and divided lands,
under certain servile obligations and contributions and other
obligations. But this bore no ‘similarity to the severity of
Roman and Heathen slavery, which was never known among
us. This subjection and obligation consisted in the following
particulars; viz. Servile people could not marry without the

(1) See Math. Vander Hoeven's Hand- (2) See my Redening van het Regt en
vest-Chronyk. b.2. c.3. p.89. Oude | oorsprong der Edelen en Welgeboren in
Hollandse Chronyk. div. 19. c.31. W, Holland, (i. e. ‘Treatise on the Right and
van Goudkoven in de Beschryving van Origin of Noblemen and well-born Men
Graaf Floris, p. 329. Handvesten van in Holland.)
Zuyd-Holland, pag. (mihi) 579.
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consent of their lord, and provided they gave a certain dowry;
they could do nothing else except attend to husbandry. They
were obiliged, at their death, to leave the best pledge to the lord,
which was denominated the death-pledge (dodenpand). - They
were obliged to assist the lord againgt his foreign enemies and
the like: but all these obligations have now become obsolete.

e ———
— —

CHAP. X.
Of natives and foreigners : Qf citizens and freemen, and the
distinctions between them.
} 1. Of Natives. how they are to be distin-
2. Of Foreigners, and how their guished from Burghers.
Rights are to be distin- 5. Who, and what Cities, are
guished. JSree from Tolls.
3. Of Burghers. . 6. Of Letters of Naturaliza-
4. Of Freemen, whether and . tion.

BETWEEN natives and foreigners, burghers and freemen,
the difference used to be very great with respect to their
ights.
ngjhl. Natives are those, who are born in the country (1). Of Natives,
§ 2. Foreigners are those who were born in another country. Of Foreigners,
Antiently, foreng.ners in thls. country could not dls}.xow of their iﬂi:hh::"::‘h
by last will, but their estate devolved entirely to the distinguished.
counts. Neither could they give evidence, nor bear witness, as
appears by the tharter granted by count Floris to the people of
Monnikkendam and Waterland, in the year 1288. In case of
any wrong or injury done to foreigners, the punishment and in-
demnification were less than those, where natives were the plain-
tiffs ; and they were excluded from all offices of dignity, as appears
by the charter of John Duke of Brabant, given to the city of Delft
at the end of February 1424, and of the Lady Maria, 14th March
1476, granted generally to the people of Holland, Zealand, and
Friesland (2). Of these charters, the former has become entirely,
and the latter partially, obsolete ; and since the edict of the Em-

() L.1. §z. Phad ici Civil. L ¢. tit.9. ¢, 1. . Christin. vel. $.
(3) Ar. 4. See sl Prax. | dec.3s. n.13. o
E
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peror Charles V. of the 17th May 1555, it has not been in farcey
except against those foreigners who are in the habit of putting is
in practice against the natives of this country (1).

Agun, patives are either burghers born in a city, or ﬁemu, :
that is, persons born out of a city who have acquired the pri-
vileges of citizeaship (2).

§ 8. Those are not only considered as burghers by birth, who,
as well as their ancestors, were born in the city, but also those
who reside in the suburbs, and within the jurisdiction thereof:
such as bleachers, millers, and others, who are in the service
of the burghers of the city, and are in every point subject to the
Junsdlcnon of the city; because a law or custom of a city is also
in force in the suburbs; and the inhabitants of the suburbs
likewise enjoy the privileges of the city in common with the
burghers (8). For which purpose, by a charter of John Duke of
Brabant, dated at the end of February 1420, it was granted to
the city of Delft, that all those, who either then did or should
thereafier reside southward of the city of Delft as far as the
Mouse, within fourteen rods on both sides of the channel, should
have and enjoy all such liberties, rights, and privileges, as are
enjoyed by inhabitants being freemen; every lord of the manor
reserving his right. And by a charter of Joan Count of Hol-
land, dated on St. Valentine’s Day in 1290, to the people of
Haarlem, it is granted, that the common people residing without
the city in the Rysevoort, separated by a bridge on the north
towards Schooten and on the other side towards the south, and
those who reside outside the forest under the city, should have
and retain the right of the citizenship of that city, and be reck-
oned among the number of burghers.

Those are also considered as native citizens, who by accident
were born out of the fixed residence of their parents ; a8 when
any person is by accident out of the city, or in the service or
embassy of the public in another city, and his wife happens
to be confined there, the child would according to the right of
citizenship, not be reckoned as born at the place of his birth, but
the place where the parents had their fixed and real residence;
which by sccident or embassy on behalf of the public, they are
not understeod to have abandoned, as is treated of in a subse-

(x)SuMthnx.Civl.*nt 3L518. Ff. de verb, Si;mt.
(X3 n.1 M*ﬁmm Bm’e, ()gx Pf.eod. 1. x
bM i l'fdeAquuv See Pnberu!Oul.
) “éz.l'f.adm y | Iib.6 tit. 1g. def. 17. n.3. Van dém
u,.’s. . Sande; 1. o tit. 5. d¢f. 5.
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quent part of this wark (1). Moreover, by vistus of sevarsl
satutes and custem mighws, it is ebserved thet any man, who
marries the daughter of o citizen by birth, becomes theroby also
atibieen of ‘that place; and their children, although they are
aferwands born out of the city, are considered as citigens, by
birth, of the city where the mother was homn (2) : accerding to
Gomes Lepnius (8), this custom is observed im. Sicily for several
ressons.

§4. Freemen are such as are bam out of the city, and have Of Preemen;
purchased the right of citinenship, and of oNTYiRg 0D the trade thoy s rbe
of burghers, which is granted to sny one wpon epplication, for distinguished
1 trifing sum, provided he takes the oath of alingienee. Such " D™
persons, after they have been free men far some years, abtain
libewise the full right of citizenship; and are eligible to sll the
oices and dignities attached to the ity, together with other
burghers. So it was granted by the charter grantad by the Lady
Jecaba to the people of Delft om the 80th Decemybes 1417, niz.

“ Thet no one may be burgomaster or aldermen theve, unless
be hes been a free man for the space of four years or langer. ‘A
similar charter was granted to the people of Leyden, aud con-
firmed by Count Williami on the eve of St.Clement, A.D. 1351,
viz. “ That mo one shoald there hold the ofite of bailiff, slder-
man, gounsellor, churchmaster, ¢hurchwarden, or master of
thowpital, &c. wmless he had beems o freeman for some years
previously.” Which charter was swbsequently renewed by Duke
Albert on the 15th June 1886. A similar charter was gramted
to the people of Amsterdam by Duke Albert of Beyeren on the
25th January 1894, vis. 4¢ That nq ene should ba builiff, slder- -
man, or counsellor, unless he hrad been froeman within the ssid
city, and had constantly resided there for the space of seven years
successively 3° which was likewise granted by a charter of Count
Floris to the people of Gouda on Thursday after the Feast of
St Peter and Paul; and by a charter of Duke William van
Beyeren granted to the people of Naardem on the 20th May
1855. .

§ 5. Further, freemen have, in every respect, the same right Who, and what
with citizens ; and to several was granted by charter the freedom e« free
from all tolls upon their importing and exporting merchandize,
according to the charter granted by Count Floris to the people
of Haarlem on Sunday se’nnight after Easter in 1266; by the

(1) Vide infra, book iii, §xii. § 10 | 8; 3:‘;.1.81996' FY, de Reg. Jur.

See Arg. L pen. Ff.de » Conse &
tom. i, cons. 153.
2
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of the year 1613, psge 36. Grants of
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same Count Floris to those of Delft on St. Pontianus’s Day in
1266 ; and renewed by Count William afterwards in 1811 -and
1815; by the same Count Floris to the people of Leyden on Sun-
day after St. Luke in 1266, and by the same Count to those of
Amsterdam on Sundsy before the Feast of St. Simon and Jude in.

* 1291 ; afterwards renewed by Count William on Monday after

St. Nicholas in 1842 ; by Duke William II. on May evening in
1409; and by Duke Jan van Beyeren on the 18th January 1420;
and by the said Count Floris to the people of Monnikkendam
on Lady Day in 1288, renewed by Count William on

* Tuesday before Esster in 1340, and by Duke Albert on the
- eve of St. Lambert in 1400, and by the same Duke to those of

‘Weesop in the year 1401.

Freemen are obliged to observe the privileges, and to assist in
taking upon them all the incumbrances and services of the city,
and to reside therein, on penalty (if they go out of the city to
avoid it) of paying for the right which is called issue on behalf
of the city, that is, the tenth penny upon their moveable pro-
perty, concerning which there are in several cities peculiar
charters and statutes. (1)

§ 6. Besides the privileges above stated, there is in fact but

- litte difference between foreigners, burghers, and freemen; the

real difference consisting chiefly in this, viz. that foreigners are
not promoted to high offices and dignities, and to the manage-

- ment of the affairs of the country, so much as the natives;
" wherefore letters of naturalization -are sometimes granted to
- foreigners by favour of the states of the country, on account of

their ‘merits ; by which they are declared to be admissible to all

‘offices and dignities of this state equally with the natives.

(1) See the Sututes of the City of | Emperor Charles to thoss of Delft on the
Leyden, art. 83. and Chart. granted to | 27th March 1545, which is treated of
it on the 13th July 1493; of the 3d | more extensivdy in b. 3. c. 11. n.13.
November 1535; and of the 14th No- | See also Christin. v. 5. vers. 31. Gai,
vember 1542, Charters of Amsterdam | Iib, 2, obs. 35. n. 9. &c. obs. 36. n. 10
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CHAP. XI

(y':}nrmal and secular persons, qflearned and unlearned
: persons, and their Privileges in law.

$ 1. Distinction in law between | §4. How far the Property of
Spiritual and Secular Per- Spiritual Persons may de-
‘sons. . volve, by inheritance, upon

2. Ofthe Privilege of Sanciuary the Clergy.

" to Offenders ; and whether 5. Whether, and how far, the
it-extended to Churchyards - Spiritual Law and Tribu-
and other sacred Places. nals obtain amongst us. . )

3. Whether, and how far Spiri- 6. Of learned and wunlearned
tual Persons are ezempt- Persons, and their Privi<
ed from Ezpeditions and leges.

Guards, and likewise from | -
Eszcise and Imposts.

§l BETWEEN spiritual and secalar pegsons, a very great Distinction in
. difference subsisted with respect to jurisdiction and the m

conrse of law. No person could.have cognizance of a spiritual spiritual Per-

person, but the spiritual judge ; on which account the high tribu- ™™

nal at Utrecht was instituted, and was under the direction of the

bishop. In like manner, every.offender, for what offences soever

he was liable to prosecution, had free access to churches, con-

vents, churchyards, and other grounds belonging to the clergy,

as well as td places dedicated to God; whence he could not be

taken, nor could his person be- molested in any way what-

soever.

§2. This prmlege of nnctuary hanngbeengrouly abused, OfthePrmb‘g:

and many enormous offences passing unpunished, in consequence o;’::,‘,"’ud
of many places being reputed to be sanctuaries which had no ":;‘:::‘;‘m
pretensions to that privilege, an agreement was entered into Cburchynnh
towards the end of February 1434, between Roeloff van Diephout, *™ tacred Ph.
bishop of Utrecht, and Philip Duke of Burgundy, Count of
Holland, (which agreement was afterwards renewed by and on-
bekalf of the said Dgke, and was published on the 26th Sep-~ -
tember 1464), by which it was settled, that “no person should
enjoy the privilege of a clerk or clergyman who had not the
tonsure, ‘and who did not wear a proper clerical dress, or who
did not live as a clerk is obliged to do: and if any parson or
derk shall commit any excess within the counties of Holland,
Zealand, and Friesland, whether by breaking the peace, fighting,
drankenness, or any other misconduct unbecoming a rational

ES
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clerk, the Duke of Burgundy may cause him to be apprehended
by his bailiff or justices, and ay deliver him into the hands of
the bishqp, er his dean or deputy (1), of the place where the
case occurred; and those whom they know to be clerks they
may not release until they have made amends to the Count whom
they shall have offended, according to their offences. And
further, if any one, on account of any offence committed by him,
proceeds to the church or churchyards, who may not pretect the
liberty of the church fully, according to the written laws, the
Count of Holland may cause such offender to be apprehended
in the churchyard or in the church, without violating such -
chared or churchyards; wnd the liberty of the charch shall not
avail those who with premeditated design murder any one, when
fully convicted; nor those who have been banished by the
Count, or who, by the justice of the country, have been banished
- offences, and high treason or similar crimes; and the Count
may cause such persons to be apprehended in any churches or
churchyards, withegt violating the privilege of such church ar
‘churdiryard.” -And likewise, subssquemtly, by certain articles
abd memoirs for the officers of His Imperial Majesty, seweral
‘agweements between the Emperor Charles V. and 'the Bishop
and the cmthedral chnuch of Utrecdht wwre confirned on the
1st February 1598, ‘and 28th August 1589, contitning all the
above points, togethier with the ollowimg additional clwuse, wiz.
¢ That the officerwof Eis Tusperinl Misjesty, swring the riglt of
the Banpuror, sy, agwirst all secular persons in the firdt insturrcs,
take eogmizanes of all offenves eonmmitted by secular perwuns
within their jurisdiction, as well as of all cases which may be
denominated mizti fori, thet is, ‘which belong both tb sednfar
aud 0 spivitual tribunuls.” There was fikewiss w similur fiwe
' place (or:sanctuary) within the 'tity «of Leyden, upon the Fisk
Beidge, under she protection:of a certuin chapdl situased in thes
cormer of the said bridge /by the vatorgide, .and extending
the High Stroet, which the buvgamisster Oslars vallell e Wini
Cupells, or the Fish Chupel. :And in ovder to desiguste this
fraopluve, alirge white sose wits placedl cobspisuonly upes s
osrner of the same ' bridge, 'to distinguish ‘it from the blacstemn
in the Bread Strest, whate the deprivation of the sighn «f
cislzenship for+dubts was effested ; ef*which umneriion & :alsoumsde
by the busigomiadter Orlers (2) : -und from the red swne w8 dhe

e

(1) Proviseir in Ghe orighal. l o) ﬁ‘:;i; description of the ‘city of
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Msrendorp, where formerly justice was administered, and
punishments were inflicted for crimes that incurred corporal

§3. Among the other immunities enjoyed by the clergy, the m@;“"‘@
principal were, exemption from military expeditions and mount- Pecosare
ing guard, and also from all excise and imposts (1). The former g;‘;‘nm“d
of these exemptions is still in force with respect to spiritual g;r:‘. ;:md
persons in particular, and the latter with respect t0 POOr jpoqs,

itals in general.
b;l;. The clergy likewise introduced a custom (2), that all the g;;‘"y?
property of persons going into any convents or ‘spiritusl congre- lp'lri!:ﬂm _
getions belonging to certain orders, should be entirely for the Y itance,
benefit of such convents or congregations: in consequence of upon the Clergy-
this usage, the clergy engrossed such treasures as would, in all )
probability, have rendered them masters of almost all the lands,
rents, and premises of the country. In order to provide against
this mischief, Philip Duke of Burgundy, by the advice of the
knights and citizens of Holland, Zesland, and Friesland, about
the year 1440, appointed certain commissioners to examine the
state of the spiritnal order, and afterwards to fix the number and
extent of houses and congregations, to make regulations con-
cemning their property and rents, and attach to them property
sufficient to maintain them honestly and reasonably; and to
make good ordinances and agreements with them relative to
their future inheritances and disbursements : accordingly, these
commissioners summoned the heads of such convents and eccle-
siastical congregations before them, and communicated to them
the ordinance just cited; but as they would not disclose either -
the state of their convents nor the amount of property possessed
by them, of which they were desirous to continue in possession,
the said Duke Philip, upon the advice aforesaid, ordained, by
aproclamation of the 28th October 1446,—¢¢ that, in future, no
ecclesinstical persons actually ordained, of what order soever
they may be, should take, in Holland, Zealand, or Friesland,
any inheritance from their parents, relations, or friends, in any
mamner whatseever, nor purchase any more lands or premises,
ner obtain the same by last will or otherwise, until sach persons °
20 ordained should have sent to the said commissioners, in order -
to.make some agreement or order concerning the said property.”
It was likewise further ordained by the Emnperor Charles V.

(1) Auth. L. g. et seg. Cod, de Sacro- (2) Arg. L 2. Cod. de Episcop. &
snct, Eccles. Auth. Item nulla, Cod.de | Cleric. contra Auth. licentiam, § seg.
Episcop, & Cleric,

E4
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‘Whether and
how far the
Spiritual Law
and ‘Tribunals
obtain among us.
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on the 6th July 1515, (which ordinance was subsequently renewed
on the 20th March 1524), ¢ that no convents or hospitals may
retain for themselves any fee, premises, houses, hereditary rents,
or any other moveable property, which may devolve upon any
one of their domestics by the death of their relations ; but, after
their decedse, the persons to -whom such property devolved,
should be obliged to deliver up and allow the same to pass to the
next secular heir who ought to succeed to such property.”

This ordinance is still in force among us: so that, in hospitals
for. the maintenance of poor and necessitous persons, if they
obtain any thing by inheritance or otherwise from their family,
they cannot enjoy it, except a reasonable compensation be made
for whatever has been expended for them. To this effect, sta-
tutes have been expressly made in some cities (1), with the
exception, however, of such hospitals as had such privilege
particularly granted to them by charter. This privilege was
granted to the hospital of St. Catherine at Leyden by Duke
Albert Van Beyeren, on the 14th August 14Q1, viz. that
¢ whosoever shall be admitted into that hospital, is admitted with
all his property, and with whatever he may succeed to; which
shall remain for the said hospital, unless he be so rich as to
keep property out upon conditions, when such person, whether
husband or wife, may dispose of the same by will.”

§ 5. With regard to the jurisdiction and tribunal of the clergy.
since the reformation of religion and the revolution in the
Netherlands, all popish convents and monastic orders have been
extirpated in Holland, and their property has been confiscated
to the public, for the maintenance of churches, hospitals, and
schools, and other general purposes; and all ecclesiastical laws,
jurisdictions, and tribunals have entirely ceased ; and, among
us, the ministers of the church have no peculiar privileges above
secular persons, neither have they retained any peculiar tribunal
or jurisdiction, except in matters pertaining to ecclesiastical
discipline among their church-members, whom, for.public
wickedness and scandalous lives, they may compel to submit to
the discipline of the church, pursuant to the 34th and following
article of the church ordinance prescribed to them by the States
of Holland in May 1591. Independently of which, in Friesland,
according to the testimony of John Van den Sende (2), the church
ministers have the privilege of appearing in judgement in the
first instance before the High Court.

See the L tit. 1. .
((t) e K)‘::‘?,&m queul (3) Lib. 1. tit. 1, defin. 1
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§6. Between the learned and unlearned there is this differ- m;‘
ence, that among the learned (who have already attained the yons, and their
hgheatdegree of knowledge), those also are reputed who are Privikges.
nalously and diligently exerting themselves to attain that
degree in the schools and academies; these enjoy certain pri-.
vileges, which were conferred on them by Emperor Frederic
Barbarossa, in the year 1158 (2), and likewise by the written
laws ; viz.

1. That they may return and go with their property, free
from all tolls, and without any molestation whatever.

2. That both their persons and property shall be exempted from
letters of reprisals, arrest, or detention, for the public service.

3. That they shall be free from the lodging of soldiers, and
from all expeditions and guards, and other services and burdens
to which citizens are liable.

4. That they shall have and reserve their peculiar tribunal
before their instructors, school-council, and other similar pri-
Vi

ileges.

To the same effect are the 38th and $9th artlclen of the laws
and statutes of the university of the city of Leyden; the 88th
article of which is of the following tenor, viz.

“ The rector, professors, and officers of the iniversity, and
the doctors and magistrates who have obtained their title in the
said university, and all students who still study there contmunlly
vith diligence, and who do not carry on any trade, or exercise
any handicraft, or earn their subsistence like freemen, shall -
(themselves as well as their families), be free from lodging any
soldiers or courtiers at their houses, and shall further be free
from all day and night guards, and likewise from all contribu~
tions to the works or fortifications of the city; unless it be .
otherwise understood, for some urgent necessity and important
causes, upon the advice and with the approbation of the rector
and senate of the university.” °

This exception did not take effect during the emergency that
occurred in the years 1672 and 1678, when the French extended
their conquests to the very gate of the city of Leyden, into
which they were expected to make their entrance. On' this
urgent occasion the students themselves were obliged to take up
arms, and they continued to mount guard day and night, for a
.whole year, and were occupied much more than the citizens in
the extraordinary military exercises which were then necessary,

(1) Auth, habita. Cod. ne filius pro patre.
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under the shie direction of their preceptor and professor Chris-
tispus Meller, as their captin and commander. - To the

ing statement we may add that the States of Holland
dedlared the members of the said university to be free from
peying excise and impost upon such quantity of wine and beer
88 every man could use with propriety; which quantity was
limited for those under twemty and up to the age of forty; and
all above forty were allowed, in like manner, eighty measures
or one hmndred and sixty bottles in a year, to be fetched four
times a year; and further, the single men were allowed haif a
barvel .of beer, aud the householders twenty half barrels in a
year. :

The 89th article, which treats on their trial before the tri-
bumel, is of the following tenor; viz. “ that all students and alt
persons belonging to the university, both in eivil and in criminal
causes, ‘whether they be plaintiffs or defendants, shall not appear
in judgement but before the rector and two assistants, with
burgomasters and two aldermen of the city of Leyden, whether
they have any difference with students or with burghers.” But

on this subject we shall treat more parncnlarlymnnbnqnmt
part of this work. (1)

K
s

CHAP. XII. ‘
Qf Persons who are of full age, and of Minors.
A . [Grot. 1. 7.]
§ 1. Of Persons of full Age, and whad Burthens and Ser-
Minors. vices they are excused.
2. Of aged Persons, and ﬁom § 3. Of Minors, and how they are
to be considered such.

ey —

THE difference between persons who are of full age and
minors is very great.

§ 1. Persons .of full age are those who, having attained the
age of perfect understanding end wisdom, are capahle of ma~
naging both themselves and their property (1). Among the
persons who a.reofﬁnllage,wmeareagedandodxeuan
not aged.

(1) Vide infra, Book V. ch.vi. §3. (8) L.1. in fin, FE de minerib.



Ch.12]  Of Persons who are of full Age, &c. 59

§ 3 The precise commencement of old age is net certain, and Of sged Per-
is loft to the discretion of the judge to determine, except in sech e oo
ass ad under such circumstances as are expressed bythn‘"‘mﬁv
lu'umeasaofgund-ndnp, and in trowblesome public
services, &9 expeditions, mounting guard during the night, amd
the like; from which a man of seventy is excused upon his
spplicstion according to law, ss he also may be excused dsom
sl civil and personal offices(1). So leng, however, as notorious
incupacity does not interfere, aged persoms are commonly
preferred to their juniors in the management of public uilsire,
because their counsels are ‘considered wise; and therefors,
most cities, the supreme council for conducting public affairs is
composed of a certain number of persons who have during their
lifetime been continually employed in public business.

§ 8. Minors are all unmarried young persons under twenty- Of Minors, and
five years of age, whether male or female, and until they attain o e are to
that age, they are neither masters of themselves, nor can they msch.
take the management of their own property (2); but, according
to the statutes of the orphan-halls of almost all the cities in
Holland, the period of minority was formerly limited to fifteen
years, and subsequently to eighteen years, at which time our
ancestors considered young persons to be capable of earning
their own subsistence, and at the same time allowed them to
take the management of themselves and of their own property,
srording to Grotius (8), and various antient writings that are
alll extant; whence it appears to be the present practice in
the country, that bonds for payment of the inheritances of
children, under the charge of the surviving father or mother, are
not made out exactly payable at their twenty-fifth, but at the
eighteenth and twentieth years of their age; the children con-
tinuing to remain under the management of their guardians
wil their twenty-fifth year of age. To the same effect are the
mattes of Rotterdam of the year 1398, (art. 87.) relative to
pepils, wis. That * whoever promises ‘to maintain children umtil
they ave twenty-five years of age, shall send off the males-at the
cigiteenth year-of ‘their age, and the females at their sixteemth
yeu” Amd, seoording to the custorss-of the city and country-of
Hewden, art. 38. it is ‘an old right, % that minors, imving
sttained the eighteenth year of age, become their own masters.”

(2) § 3. Instic, du excomt. tutor, mct. (z)Lx FT. de Minard. pr. Iasit,
V3. .Ff. de Voo, muwer. I3, M. de Jure | de curter.
namit. L3 $6% v Of. s Mu- {3) Grocius, Inleyd. dook i, ¢. 7. atthe
LY beginning.
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Under minors are also comprehended all deaf, dumb, mad,
silly, and frantic persons, or those who, in consequence of some
other defect, are incapable of managing themselves and their
property (1), and likewise all spendthrifts or prodigals to whom .
the management of their property has been publicly prohi--
bited. (2) : K

Minors are further distinguished into marriageable and un-.
‘marriageable, viz. boys under-fourteen, and girls under' twelve.
years of age, and they are under the power either .of their.
parents or of their guardians, of which we shall treat separately
in the following chapters.

CHAP. XIII
Qf the Power of Parents over their Children.

§ 1. Of the Power of the Father, away from them, and earn
and wherein it consists at- their own Support.

present. § 6. When they become of Age.
2. How far Parents may enjoy ‘7. The Education of Children,’
the Usufruct of their Chil- how and by whom to be
dren’s Property. - effected. -~
3. Of the Adoption and Edu- 8. How and by whom Found--
cation of Children among lings are to be maintained.
us. . 9. Agreements and Statements
4. The Father’s Power ceases, concerning Children's Pro-

and Children become their
own Masters, by Muar-
riage ; '

5. Also by allowing them to live

perty, relative to their
Education, &c. how to be
carried into execution, and”
how far to be understood.

Of the Power of § 1. "J'HE great and peculiar power, which the Romans had

the Father, and
wherein it con-

over their children, does not agree with the manners of

sista at present.  gur country (8); so that, at present, it consists in nothing - else-
but that reverence which children, on behalf of God, owe to
their parents; and on the other side, in thatsuccour and assist-
ance which-is due from parents in managing and executing their
children’s affairs. Further, children are still prohibited from

(1) § 3. 4. Instit de Curator. 1. 1. Ff.
de Cunator furios._
- (2) §.3. Inatit de Curator. 1. 6. FY. de
Verb. oblig. z:. in fine. Instit. quib. non
est permiss. fac. testam. See also Grotius,

Inleyd. book i. chap.7 & 11.and the cus-
toms of Antwerp, o 43. art.66 & go.

(3) Ses Grotius, Inleyd. lib.1. c. 6.
0. 5. Gudelin de Jure Noviss. lib. 1. c.2 3.

vers. guia moridbus, Cons. & Adv. tom. i
cons. 44.
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contracting matrimony without their parents full consent; viz.
sons -under twenty-five years of age,' and daughters under
-twenty (1);-and a father is allowed moderately to punish his
child, if he see cause for chastisement (2). And, where children
inherit property in their own right, the management and guar-
dianship of such property belong to the father, unless the person
bequeathing the same appoint guardians ; of whose powers and
functions we shall treat at large in a subsequent chapter.

61

§2. No parents, however, can enjoy the usufruct of their How far Pareats

children’s property, which they obtain from others, (as was al-

may enjoy the
Usufruct of their

lowed by the written laws), but they ought to cause the same to w. Pro-

increase for the children, but with this single exception, that it
may be appropriated to defray the expense of their education ; for
which purpose the same may be disbursed. For no father is
obliged to maintain his child when the latter is himself possessed
of the means of-support(8). Antiently, this practice so_far
obtained in Holland, that a widow, who had young children,
usually continued in the possession of the estate, maintaining
them from its produce, until the eldest son became of age. . But
-this practice is no longer in force, unless by last will or agree-
-ment(4), and provided the,children have their free and unin-
cambered legitimate portion; the fruits or produce of which,
- although so bequeathed by last will, may however not be enjoyed,
. but the said legitimate portion ought always to devolve upon the
children free and unincumbered (5). On this point a decision
was given by the Court of Holland, and confirmed by the High
Court on the 17th September 16183, between Lady Elizabeth
van Arkel, Lady of Waardenburg, and Thomas van Thienes,
Lord of Heukelom and Castren, impetrators in a case of appeal,
snd Adrian de Noyelles knight; Lord of Marles, &c. defendant.
§3.-The adoption of children, which obtained among the
antients, does not exist and is unknown among us; and children
who among us are brought home and .educated, may liké other
persons, be constituted our heirs, but without our being under

Of the c
and E

of Children
among us.

the necessity so to do. But neither as children, nor as relations

by blood, can they inherit ab intestato (6).

(1) See Politic. Ordonn. art. 3.

(2) L. 3. Cod. de Patr. Potest.

(3) Contra. I. 1. et tot. tit, Cod. de
homis maternis, & tit. De bonis quee liberis.
Costuym van Antwerp (Customs of Ant-
werp), tit. 36, art. §. Cons. & Adv. vol. i.
<ons. 146, and vol. ii. cons.129. Grotius,

_ haleyd.Ib. 1. c.9. 0. 9, 10. Neerl. Adv. 1.
. .

(4) Grotius, laleyd, ib. 3. tit. 13 . 2.

(5) See Sande, lib. 4. tit. 7. def. 1.
Gall. 1ib. 2. obs. 144. n.1.

(6) Vinn. ad pr. Inst. de Adopt. Gro-
tius, Inleyd. lib. 1. c. 6. in princip. Gudelin
de Jure Noviss. lib. 1. c. 13, infin, Chris.
tin. vol iv. Decis. 285. n. 4, 5. Imberr,
Enchirid. in verb. filii adoptio. Fons,

- Practiq. des Cours, ad tit. instil, de adopt

Stokmans, dec. 69.

adoptionem adhuc
practicabilem censst,
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The power of parents over their children is mot perpetul,
bt ceases amd terwsinates on certain cocurrences; but, never-
theless, children remein obliged to shew their parents obedience
end reverence accerding to the laws of nature and of God, which
awre reoorded in the twentieth chiapter of the beok of Exadus.

The power of parents over their children terminates,

The Pather’s § 4. First, by marriage, by which children not anly cease to
m be under the power of their psrents, but even minors so far
m "bom#age and their own masters (1), that a widow, not-
Marings. ~ ~ withetanding ‘she is under the age of twenty-five, is amomg w
. considered to be of age, and dees not again fall under the power
of her paremts.(2) This is Fkewise clearly expressed in the
etatutes and orders relative to matrimonial affairs within Am-
. m!dun,(art.!s)mthwhcbﬂnecuswmsmdsmmteaofahmst
sl} the cities in Holland agree, as will be heteafter shewn. In
censequence of these regulations, with respect to the guardian-
siip of his highness William the third Prince of Orange, it was
adjudged by the court of Holland on the S0th May 3651,
. (whose decision was cenfirmed by the High Court on the 29th
July following), that her royal highnese his mother, being &
widow, and having cbtained the right of majority, (notwith~
standing she was still a minor), retained thet right, and om that
wecount was entitled o have the guardianship of her son then
being a minér, as appedrs more at large in the workt of L. Van
Aitzems, intitled De Herstelde Leeww (8), and in the observa-
tons oer Jacob Van Heems Keik, mhdedthez!ruqu'
Holland. (4) -

‘g!ml":'ﬂ!e 4 5. Secondly, Children whose parents mnotdeod eease to
away from them ‘De under their power fimrough = release or removal (5), and that
:"‘;‘m' mot only # clear and express release, but also threugh a taeit
tolatution ; for instance, when children separste themselves
from their parents with respect to their habitation and livelihood,
and maintain themselves, by which wmeans clilldren obtain the
-sosmagement of their own property, and may sppesr in judge-

et for themselves. (6)

(1) See Grotius, Inleyd. lib. 1. c. 6. Counetu!l!mm.x § 2. & decis.
n.9. & c.10. n. 3. Sand. Lb. 2. €it. 7.
Defin. 5. Gudelin, de Jur. Nowiss. fib. 1. 348 365
€. 13. circa. fin, Christin. vol.iv. decis. g Arcadia, p. 140 edit. of
185. n. 7. ét ad Leg. Mech. tit. 9. art. 14.
Rn.7. Zype Notit. Jur. Belg. tit. ad (5;§lnmt.qﬁhmod . juspstr. xed.nln.

Macedan. Argentr. ad Consuet, Britann. ﬁ'.s, Novell. Leon. 25. in
art.499. Gomes. ad 1. 49. Taurinum, ad L 3. Cod. de
z)LxSCoddeN . T lnlqdﬁb.xc6n.lo,u Omnn

. coutrub, gloss, 3. 0. X & % ld vol.iv. decis. 186, n.x1, Cust. of Am-
werp, tit. 43, art. 73.
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$6. Thirdly, Children whese pavemts are not decessed, When they
bm&drmn-mumuﬁqmabwoﬁegedm‘“
twenty-five (1), as will be hereafier shewn. The power mnd
gurdianship of fathers over their childven sometisaes also censes,

1. When the father himself is placed under guurdienship. (9)

2. The paternal power is not regarded in the management of
property, which children obtain from ethers by inheritance or *
bequest, &c. of which property the care and management are
left to parents, but with regard to which they are considered im
10 other light than as guardiuns. (3)

With respect to the further dignity, employment, or offices
of childeem, by which the paternal power is mmclr contracted,
there is but little doubt among us, whether the power of parents
over their children ceases or not, where such digmity or office
comsists either in an office of state, (such as bergomaster, alder-
men, or comnsellor of a city or corporation of citizens, or similer
higher offices in the management of the country), to which enly
persons who are above their majority are admissible ; but #f the
office or dignity be an inferior one, it cannot dissolve the special
power of paremss over their children. (4) _

§ 7. To the ebedience and reveresice which ehildrenowe theiy The Education
parents, cerrespond the edueation and maimtenamee whichf,fm
parents owe to their children, aceerding to their siteation in life, Whom to be
sad their circumstances, and which may legally be demanded -
from them (5); unless the children can maintain themselves by
memms of any art or handicraff, or unless they have succeeded
to or obtained any property from others, the fruits or prodwee
of which may be laid out for their mamtenance (6), but not other-
vite, Wherens, among us, the father has no right of usufraet over
the property of the childven, s he formerly had ; but he oughit
to be responsible for it in the same manner as the guardisms of
minors are, as alresdy stated (7). The education and mainte-
nance of children is & common charge, and is to be born both by
the mother as well as by the father(8), -although such children

{1) Christin, vol. iv. decis. 186, 8.9, (6) L.s. § 7. Ff.7. de
Boér. al Consuetnd. Biturig. tit. x: §2 kb, Customs of Antwerp, tit. 36. art. §
Gudelin. de Jure Noviss. lib. 1. c. 13 Cons. & Advys. part 1. cons 146, &
8 1 lib. 1. ¢. 6. in fin part 3. cons. 129. Grotive, laleyd. lib. 3
Vian. ad §ult. Instit. quid. mod. par 9. n.9.
Jetr. potest, solvatur. g?ﬁoep-ﬁ.§i.
(8 Vide Amnismom do Repub. lib, 1 ) L.s. §1. Ff ds agnoscend. et
ot e, | S |
ot. tit. Ff. et de
& alend, Eb. vel parentib,
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are born out of wedlock (1). But if one of them has no means
or capacity, the other will be obliged, under such circumstances,
solely to maintain the child; so that natural children, whose
father is known, ought likewise to be maintained by him (2):
however, in doubtful cases, the father must be proved; and as
this is sometimes difficult to prove, and on the side of the father
cannot be fully proved, he therefore is considered as such, who
being stated to be the father, dares not deny upon oath that he
never carnally knew the child’s mother, provided .the woman
swears that he is the father of the child; but if he can declare
upon oath that he never carnally knew such woman, her oath will
not be credited, although she should make it whilst in labour. (8)

If there be no father and mother, ar if they be unable to main-
tain their children, the grandfather and grandmother, on either
side, are obliged to support them (4), in which case a grandfather
will likewise be obliged to educate and maintain the child which
his son has begotten on any one out of lawful marriage. (5)

As children have a claim to be maintained by their parents,
so they are bound to maintain the latter when reduced to
poverty. (6)

Further, a brother is obliged to maintain and educate his
brother, sister, or brother-in-law, either of the whole or of the
_half blood, if they be reduced to poverty (7); and likewise his
" natural hrother (8) ; -but the maintenance of further relations or
friends is not obligatory, so that an uncle is not bound to
maintain his nephew (9). Those who cannot maintain them-
selves, and who have no relations who are obliged or willing to
maintain them, are to be maintained from the poor’s funds of the
city or place where they reside, unless tbey be small and young
orphans ; for which purpose there are in many places peculiar

hospitals established, under the denomination of Poor Ot?han
‘Houses.

(1)Clp_;inﬁn theoqmduntm
Christin. ad
LogMe;almmx&mGnl Surd.
- de Aliment. tit.1. quest. 14. B. 4. Gro-
tius, Inleyd. Lib. 3. vol. 35. n.20.
(2)!.5 § 1. Ff. de agnoscend, et
alend. lib

(3) Sucmu.lnleyd book iii. c. 35.
at the end. Bande, lib. 1. tit. 10 def. 2.
-Christin, ad leg. Mechlin. tit. 18. m.5
Customs of Antwerp, tit. 45. art. 9.
1ib.2. obs.97. ‘Cons. & Adv. ofDutcll
hwyen. (Cons. en Advysen van de Hol-

) vol.i. coos. 301.
ndvol.m.m.st. Mascard, de pro-
bat, vol. . conclus, 786, et seg.

8; L.s. Ff. de agnosc. lib.
See Faber, ad Cod. tit. Ne filius
pro pstre, def.3. Surdde Aliment, tic. 4.
uzst. 12.
(6)L5 § item rescript. Ff. de lib.
de Resp Hn:sup’:.)-y' m(Ont.
pons. nos na.
turs conciliat quos non alere nefarium em.
(7)s-adc, . B ut8 Mz. Cons.
Advvollvm.

3 Novell.&;u: Amh.lm Cod. de
naturakib. ki

. (g)s.u.ma.d‘z. Cons. vol. ii.
cons. 278 & 279.
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§8. In like manner, poor exposed foundlings are usually
maintaiped, among us, out of the poor’s fund of the place where

65
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they are found (1). In the Roman Catholic countries, as maintained.

France, Italy, Brabant, and elsewhere, special houses have been
instituted for foundlings : and, in order to prevent farther mischief
and danger to young and recently born children, who are often
sbandoned and killed, all children who are brought there
secretly, and laid down at a certain place made for that purpose
outside, clam testibus, are accepted and further maintained ; but
recourse is not always had to these establishments in consequence
of poverty (which seems to have been the original design of
their institution), but they are frequently and chiefly resorted to,
even by persons of property, in order to palliate and conceal
their lewd conduct ; and in the clothes in which such children are
found wrapped up, their names are marked and hung to their
vecks, and likewise a penny from which a piece is cut off, with
similar other tokens by which such children may be known when
they grow up, and to perceive the silent opinion of the managersof
such houses relative to the same: but, since the reformation of re-
ligion among us, these establishments for foundlings have been con-
sidered both impolitic and immoral, as being a public inducement
to lewdness, and therefore have been abolished and condemned.
Under the terms ¢ education’ and ¢ maintenance ’ are not only
intended meat and drink, but likewise clothes, lodging, accom-
modation, correction, instruction, and learning, both in the
fear of God and also in other arts and trades, according to every
person’s situation in life and circumstances. (2)
§9. Promises of education are likewise often made by the
survivor of two married persons to orphans, on a division of the
estate by appraisement, proof, or agreement, and the survivor is
even often directed by last will and testament to undertake
‘their education. On a division of the estate by valuation and
agreement, an express appraisement and proof are required
according to the orphan statutes of Rhynland, (art. 32.); but by
the orphan statutes of Leyden, (art. 25), and of Oudewater,
(art. 176.) the officers for registering and takmg care of orphans’
estates may, upon good faith in the survivor, make the agree-
ment without an inventory being produced.
The survivor, whether father or mother, making a statement of
the property of their children to such officer by way of agreement

(1) See Christin. ad Leg. Mechlin. tit.x.” |  (2) D. L 5. non tantum, Ff. de Aguose.
AL 51, Sende, b, 3. tit. 8. def. 4. 1ib. 1. ult. Ff. de Aliment. legat. & L1, Cod.
de Alend. lib. 1. 4. Ubi pupil educari.

¥
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or otherwise in case of a separation, or hy last will, &c. and
taking the charge upon themselves, are obliged to-maintain such
children for the interest of the property proved, how trifling
soever it may be; and to preserve such property until they come
of age, enter jnto matrimony or any other state to be approved
of, which, in making the agreement, is taken into considera-
tion (1), otherwise the interest or produce of such property as
the children may afterwards obtain from others, by last will or
otherwise, will be applicable to their maintenance and education,
unless it was allowed in the bequest, or otherwise contracted,
when the division, agreement, or valuation took place (2), either
because something more is allowed to the parents when the
separation or agreement takes place, or that the amount of the
interest was much greater than is required for the maintenance
of the children.
If children be not properly maintained by the parents or
others, they are to be placed somewhere else upon advice of the
_orphan-registers (Weesmasters), at the expense of those who
took the burden of the maintenance upon them, or were obliged
thereto, and who, on that account, will be compelled by parate
execution. (8) A
But where the longest liver, whether father or mother, departs
this life encumbered with the maintenance of the children before
their education has been completed, it is by no means clear what
line of conduct is to be followed under such circumstance ; on this
subject, indeed, there are in some cities special statutes. Thus,
at Leyden, if agreement and proof be made, with direction to
educate the children, and the survivor afterwards marry ngam
and depart this life, the widow or widower of such survivor ehall
be obliged, during the continuance of such education, previously
to return out of the common estate as much as the orphan-
registers ( Weesmasters), according to their discretion, shall deem
expedient, for the purpose of contributing tewards their mainte-
nance. (4)
At Delft, such ednca.tlon ceases at the death of the survivor,
unless it was otherwise expressed by the agreement. (5)

usla)ies;:’e:‘ ﬁmﬁnm (l\‘d‘:nri‘k': myzes;a::m; of Leyden, SIL 543
kend-m,wd!'nmacnt,m4mz of | of Alkmar, tit.4. art.13.; and of Amster-
b ::3.4 art.59-5 a0 of Allmans, s d‘?:)“gntheOrphmMm of Leyden,
a5 oF Allmaty e 4wy | ) e the Orploc- s of that
gﬁxw’ lit. 4 arteq.; and of | place, art, 3.
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At Rotterdam, it is required to be specially expressed in the
acts and promises concerning the agreement, whether the main-
tenance shall cease or mot at the death of the person who makes
such promise. (1)

But the orphan-statutes of Middleburgh require that orphans,
provided they enjoy their promised or proved inheritance, shall
have no further claim upon the estate of the deceased, who -had
prmised to maintain them until such time as they come of age,
but that the estate shall be released from further maintenance,
unless the guardians or orphan-registers (Weesmasters) deem it
advisable to make a different agreement. (2)

At Alkmaar, the estate of the survivor remains encumbered
with the maintenance of the children, unless it be otherwise
agreed, or unless the heirs of the deceased or the holder of the
estate be willing to allow the orphans such property, as they might
have acquired independent of the property proved, or at least to
increase the statement or proof accordingly, as the Weesmasters
or registers of Orphans’ Estates, direct. (3)

At Antwerp, it is sufficient if such widower or widow satisfy the
agreement so_far as it goes, and continue to educate the children
for the interest of the property proved, and if they take care of
the principal, or give the pupils the property which they might
have acquired independently of such agreement. (4)

But where there are no special statutes, the general and more
estimable opinion of the doctors ought to be followed, who say
that sach obligation ceases entirely and becomes void of itself on
the death of the survivor; whereas, by the death of the survivor
all the property of the whole estate devolves upon the children,
andntbemmorchlldmsuchuseenjoys also his share, and is
in possession of all the property out of which that child was
maintained by the survivor, so far as concerns the property
detained, any further promise is entirely personal, and involves
no other or further obligation; as however the power of dis-
charging such obligation exists, (as it often happens that the
surviving father or mother, without any or very little detained
property, take upon them the education of the children), it is
understood that, when the property does not extend so far, they -
do not bind themselves further than they are otherwise obliged,
which obligation of course ceases with death, and does not go

(1) See the Orphan-Statutes of that m(;)&eth:Oryhm-Smuwd‘m. '

at. 37. e ATT. 2

(2) m’&.omm of that (4) SeedneCummot‘Amrp,ﬁus.
.30,
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over to the heirs or other children; but if the longest liver
*afterwards enter into a second mnrriage without any a.nte-nuptial
contract, and consequently in community of property, in which
case the detained property (from which the child was to be
maintained) may happen to be alienated and diminished; or if
the longest liver become notoriously insolvent, whereby the said
foundation ceases, and as the children cannot obtain the pro-
perty which they otherwise would have acquired independent of
the property ‘proved ;—in these cases, they retain their nght of
education, and must be indemnified for it; such at least is the
view which I have taken of this subject, with others ; and there-
fore it is adjudged, that a widow or widower of such survivor
(who has promised to the children of the former marriage, when
the property was proved or by agreement beyond a certain
amount), is bound in law to educate such child or children until
he or they come of age, and to give him or them their respec-
tive portion when they come of age, after the death of the -
surviving father or mother: but children, who are of age, are
not bound, after the death of father or mother, to take upon
them the burden of the education of their minor brothers and
sisters, nor can the minors with regard thereto enjoy any
indemnification; but on the partition of the property, such
child or children ought to be satisfied each with his lawful
portion without any distinction. (1)

(1) See the Cons. & Advys. vol. i. cons. 46 & 173.



’

(¢ 69 )

CHAP. XIV.
Of Marriage.
[Grot. 1. 5.]
§ 1. Nature and Origin of Mar- - sent of Parents, or the
. riage. : . Survivor of them.
2. One Wife only allowed to a 7. Legal Causes of Refusal of
Max, and why. Marriage.
3. What is mecessary for the 8. No Appeal against the De-
Consummation of a Mar- cisions - of them. -
riage. 9. The Consent of Guardians
4, Whether the Publication of not necessary.
Banns may be shortened, - 10. Legal Impediments to Mar-
and whether the Marriage riage. .
of a sick Person can be 11. Previous Promises.
celebrated before the Bed. 12. Consanguinity.
5. Whether and how a Person 13. Affinity.
residing abroad can be 14. Second and further Mar-
married by Proxy. riages ; within what Time
6. The Marriage of Minors ' and under what Restric-
illegal, without the Con- tions allowed.

THE power of parents over their children consists chiefly in
refusing or allowing them to marry. In discussing this
subject, we propose to treat of the nature of marriage, of the
parties who may enter into this contract, and in what manner
marriages may take place according to the laws of this country.
§ 1. Marriage or matrimony, by the Germans called Efe,
from which our word Egt is derived, is a social contract between
man and woman, obliging them to an inseparable cohabitation
during life (1). From this contract marriage has its origin,
because the education of children could not be properly attended
to if each person did not separately know his own, which could
not take place if 8 woman cohabited promiscuously with different
men. Again, the stronger affection a man has for the education
of his children, the less it is divided ; therefore reason, and the
more comfortable existence of human being, rendered matrimony
necessary, by which a wife should inseparably be bound to her
busband, and a husband. to his wife. This union is undoubtedly
observed after the example of Adam and Eve, and seems to be

(1) Pr. Inst. de Patr. Potest. L1, Ff, de Ritu Nupt.
FS8 '

Nature and
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riage.
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inculcated in the soul of men as a command, so that every one
knows his own wife, and keeps himself to her alone; therefore
Jesus Christ reproved the Pharisees and Scribes, as related by
Matthew (xix. 3—6.)  Have you not read that he, which
made them at the beginning, made them male and female: and
said, they twain shall be one flesh;” explaining the same with
this emphasis—* What therefore God hath joined together, let
not man put asunder;” whepce follows the inseparableness of

‘matrimony. So the said command is noted down by Moses,

(Gen. ii. 24.); and has been transmitted through Noah, Japhet,
Gomar, and others, to the present European people, by whom
it is still observed. '

§ 2. Therefore it is a constant law among Christians, that a
man may have but one wife, and a wife but one husband in mar-
riage at one time; those who do otherwise are punished as
adulterers (1). Although, in the mean time, both before and
after the age of Moses, a man was permitted to have more than
one wife, and God had pointed out by the example of Adam
and Eve what was good and best, it does not thence follow that
it was always and uniformly good, or that it was unlawful to do
otherwise. So Sarai endeavoured to make up for her barren-
ness by giving her handmaid Hagar to Isaac, and it was good
in the eyes of God (2). It also appears frorh many examples in
the Old Testament, that polygamy was not always observed after
the time of Moses, nor was it judged bad in itself, but was
considered as an indifferent thing, and in antient times was so-
understood by many people. Thus Josephus says (8), that it
was an antient practice among the Jews, to have many wives
at the same time. Among the Athenians, we learn from the
example of Socrates and others, that more than one wife
was allowed at one time; and. the same practice still obtains
among the Persians, Turks, and other oriental nations, who
permit a man to marry as many wives as he can maintain ; and,
with them, the greatness of a man’s power and state is repre-
sented by the multitude of wives. With regard to the Germans,
Tacitus testifies (4), that of all the foreign nations with whom
the Romans had any intercourse, they only kept themselves
contented each with one wifc; the same practice obtained

(1) L. 30. §ult. Ff.ad 1. Jul. de Adult. (s; Gen. xvi. 1—3.
Novell 134. c.20. See Sande, lib. §. tit.g.’ (3) Ant. Jud. book xvii, c. 1. § 3.
defin. 16. Menoch. de Arbitrar. Judic. (4) De Morxib. Germ,

Casu 420. no. 1, 3, etseq. Bell. Jurid,
p.607, Ph .
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smorig the Romans, and therefore it is praised by them in the
Germans. (1)

The persons who may entér inte matrimony ought to be
yowig meén above fourteen years of age, and young women above
twelve yeats of age (2); but ne mad, foolish, or senseless
persons (i. e. idiots) (9); may marry. According to the old
Germnan laws and customs, it was reckoned shameful for a girl

7

to enter into matrimony before she had completed the twentieth .

year of her age (4). Whence it seems to have proceeded, that
a danghter, being reckoned marriageable at her twentieth year,
the parents could not impede her without lawful reasons, which
they, before her twentieth year, may do without assigning any
reasons, as will be shewn more at large in § 6. p.78, 74. infra. (5)

§8. Antiently, in these countries, the requisites to the con-
smmation of @ marriage were very few, and of little importance,
consisting almost solely in cohabiting together, with the know-
ledge of the nearest relations on both sides. On many occasions
this usage was very dangerous; for it sometimes happened, that

‘What is neces-
sary for the

Consummation
of a Marrisge.

persons entered into mattimony contrary to their previous -

promises, or with their near relations by blood or in affinity, and
also without the previous consent of those who ought to have been

spprised of such marriage. To prevent such abuses, it was’

subsequently introduced, that no marriage should be considered
& consummated, until after three legal publications of the banns
either in the churches, or before the court of justice, (pursuant to
the ryle and order enacted thereupon by the political ordinance),
sach marriage has been duly confirmed; which agrees likewise
with the divine laws(6). And so rigorous is our law on this
wmubject, that if the least thing be wanting thereto, the trans-
action itself amounts to no marriage (7). And again, a mar-
riage so consummated ought to have its full force, although no
actual cohabitation had followed thereupon; as it was deter-
mined in the case of the new-married couple who were both

drowned in their retarn home. (8)

(1) See Grotius, de Jure belli, lib.2. | cap. cum in tus. 27. Extr. eod. cap.
¢.$. n.9. aliter, 3. qusest. 5. Constantin, Harmeno~

2’) Sl Inst. de Nupt. pulus, Kb, 4. Epitom. tit. 4.

) Quorum nullum animi est judicium, 7) See Political Ordinance, art. 3. Arg.

L5. Fl.&R. Jur. § ult, Instit. de nupt. junct. 1. non dubium,

. (4) Camar. Lib, vi. de Mor. Germ, Ta- | c.5. Cod. de legib. et I. relegatorum, 7.
tiew, ut supra. § 4. Ff. de intendict, et relegat. Sande,

(5) See Polit. Ordin. art. 3. See also | lib. 3. tic. 1. def. 1. .
the Ratutes of Zealand of the year 1496, (8) See Neostad. de ante n
€2, at. 38, - obs. 1§, 16, 17. Conn, 'ons. 26, 0. 64.

(6) Cap. 4. Extr. de clandestin, sponsal. | Groeaw. ad LS. C duu-a.

F4
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The following partlculars are requisite to constitute a legal
marriage among us; viz. All persons desirous of marrying are
obliged to appear before the court of justice, or the ministers of
the church of their place of abode, where they have had their
fixed domicile for the last year and day; and to apply there for
three Sundays or market-days, when publications of the banns
are to be made in the church, or the court-house, or other places
where the court of justice is held ; and every one who may have
any impediment to propose, may and ought to do it in the
mean time, on pain of being otherwise deprived of that right.
The legal impediments to marriage are, previous promises or
too near relationship, which will be treated at length in
§§ 10—18, pp. 78—81. infra.

¢ 4. It is, however, quesuonable whether any person can in
anywise be excused from these necessary observances in a case of
necessity which admits of no delay; for instance, whether any
person who is dangerously ill, or one who is obliged suddenly
to go abroad, should make application that the three proclama-
tions of banns may be made on one day and at one time by three

" successive performances, or that any person lying sick in bed

may be married before his bed by a clergyman ? It is under-
stood that the three proclamations of the marriage banns were
only to preserve tlie right of a third person, and that the marry-
ing in church is but an external ceremony of a public confirma-
tion, introduced likewise for better security, and that we can

and may deviate therefrom, for legal reasons ; provided that a

third person preserves his right so far as concerns the three
proclamations of banns, if any person has any right; and there-
fore it takes place by consent of government, upon previous
cognizance of the case (1); but the greatest difficulty is, in case
the necessity should be so urgent that there is not sufficient time
to apply to government, and obtain leave. In similar cases,
some are of opinion that it may be granted by the daily judge;
because all the necessity of observing the law is excused, espe-
cially if it so happens that life, honour, or dignity depends
thereon, as is maintained, in conformity with the general opinion
of the Doctors, by Jerome Cevallus (2) ; and it agrees also with
the institution of the Council of Trent(8), in these words ;
previously to the consummation of the marriage three procla~
mations ought to be made in church, in order that, if there be

(1) D.D. ndl 31 Ff. de legib. Gail, . (2) Hieronymi Cxvall, Specul. Com-
lib. 1. obs,14. 0 mun. opin, ques. 906. n.53, 54.
(3) Sess. 24. .1,
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ay impediment, it may the more easily be seen; unless the
ordinary judge deems it proper to remit the said banns, which
therefore is recommended to his good precaution :. and it is not
certain whether it can likewise be made applicable at present to
the Protestants ; because the said remission and excuse of the
law through the punishment against transgressors thereof, (con-
tained in the 8d art. of the political ordinance), are attached to
the highest power, and are made a case wherein the daily judge
cannot act. :

§ 5. Further, the doctors assert, that any person being abroad
may be married, by virtue of letters and power of attorney,
without his being present himself (1); which opinion also agrees
with the ecclesiastical laws (2) ; and Groenewegen (8) testifies that
it is observed with us also; and in my time a person who was in
India, was thus married by another in the church here with a
certain daughter, by virtue of a power of attorney empowering
him to marry and receive her in the name of the constituent.

§6. Again, no banns are allowed to minors, young men
under twenty-five, and daughters under twenty years of age,
before the free consent of the parents, or the survivor of either
of them, has clearly appeared, (see the political ordinance art. 8.) ;
which consent, according to the written laws, is the substance
of the marriage ; so that marriages entered into without consent
of parents are of themselves of no effect. (4)

Reason, indeed, also teaches that parents who have thus far
brought up their children, may merely have the honour of .con-
senting to the marriage of such children from whom they expect
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their heirs (5) ; especially in the case of minors, whose judgement

is too weak, and subject to many snares and seductions (6).
This is especially necessary with respect to girls, who, on
account of their fickle weakness, cannot be allowed to deprive
themselves of the wise advice of their parents (7), as they are
mostly found to be acting against their own interest (8) ; so that
with the Romans it was the duty of the father to marry his
daughter, and to look out a fit consort for her. ,

(1) Ex.L s, 6. L.34. de Ritu Nupt. Nupt. part 2. requis. 4. Tholosen. Syntag.
. de Nupt. ¢. 2. Jur. lib. 9. c. 3. n. 9, 10. 30. Sande, lib.3.
(9) L. final. de procurat. in 6 Gloss. in tit. 1. defin, 4.
@p. cum societas, 27, quest. 2. (5) L.12. §3. Ff.de capt. & postiim.
3) Tract. de legib. abrogat. sdd. L §. rev.
ity nupt. (6) Theophil. ad pr. Inst. de Nupt. L. 1.
(4) Seethe Political Ordinance, art.13. | Ff. de Minorib.

L34 Ff. de Ritu Nupt. 1. Paulus. 11: (7) L.1.1 2. Ff ad Senat. Vellejan.
de statu hominum. L 7. L 13. Cod. de * (8) L. 4. Cod. de Sponsalib.
Nupe. L unica. § 1. versic. Oportet. Cod. (9) L.19. Ff. de Rit. Nupe. 1. fin.

de Raptu. Virg. Schneidewm ad tit. de | Cod. de dot. Promission.
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And therefore a distinction is made by some doctots between
the father and mother, as if the consent of the mother was
merely required for the sake of chastity (1); but this is contra-
dicted by .others;, who, where there is no father, deem the
oconsent of the mother so , that, in case it is wanting,
a marriage would be declared unlawful (2). And so it is likewise
understood with us, in conformity to the words of the political
ordinance, (art. 8.) “ TAe consefit of the parents, or the survivor
of them ;” but this consent of parents is also understood to take
place tacitly, and per ratskabitionem, if parents wilfully and
knowingly have suffered the banns of the children to be pub-
lished, and allowed the marriage to be consummated, without
saying any thing against it or impeding it(8); and so it was
likewise understood in Friesland, according to Sende(4); so
that a marriage, consummated secretly without the knowledge
of the parents, cannot exist, and may by them be annulled, and
be declared to amount to no marriage, as it was frequently
adjudged in my time, (5)

But if the persons were of age, namely, the young men
twenty-five, and the women twenty (who antiently were judged
to be murriageable at twenty(6), in such case, likewise, the
consent of parents, or of the survivor of them, is required ; but the
parents are then compelled either to consent to the application,
or to allege good and lawful reasons for their refusal; for this
purpose, in such a case, they are summoned to appear before
the consistory or the government, in order to allege their
reasons ; gnd if they do not appear there, their silence is consi-
dered as a consent; or if their reasons be not found good and
lawful, no regard is taken thereof, and the publication of
banns is granted notwithstanding; and if no objection be made
thereto by any person within the said time, or if those who
oppose be wanting in their right, the petitioners may be mar-
ried lawfully and publicly in the church or before the court of
Justice. (7)

§ 7. The causes for which parents may impede the progress
of the marriage of children who are of age, are left to the dis-

(1) Masuer. de Nupt. p. 331. Menoch.

(4) Lib. 2. tit. 1. defin. 2.
L. 2. Presumpt. 4. Covarruvius de Matri-

(5) See Sande, lib. 2. tit. 1. defin. 4o

" ‘Testam, Conjug. Lib. 1. c. 5.

monio, Pars 2. § 8.

(3) Per. ). 18. & L2o. Cod. de Nup.
Cujac. 3. Observ. c. 5. Donell. Lib. 3.
Comment. c. 20.

(3) Per.L s, Cod. de Nupt. Pecc. de

jac. lib.x6.
Observ. cap. ult. .

(6) According to the statutes of the
country of Zealind, of the year 1496,
cb'(")"semﬁy' oni. and

7) See Polit. art. 3. Gretius,
Inleyd. lib. 1. c. 5. vers. Nameatlyk dat.
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cretion of the judge; and, in these cases, the following circum-
stances are especially regarded; viz.

1. Too great disparity of rank, parentage, and fortune; by
which the family of the person marrying would be disgraced or
degraded, and the young man be unable to bear the charges of
the marriage. Disparity of fortune is not otherwise so much
regarded, because every one is at liberty to endeavour to derive
bemefit by a good marriage; and property, in a strict semse,
does not amount to the substance of a marriage, but is only
accidental and contingent. (1)

2. If the future consort be accused of any crime, or leads a
dishonest life. (2)

3. Difference of religion; as, between members of the Re-
formed religion and the adherents of the Pope; yet some are of
opinion, that since we neither persecute the latter, nor suffer
them to persecute others, this is a question that needs not be so
narrowly investigated. (8)

4. That the daughter has been misled and deceived, against
the exhortation of the parents.

5. That an implacable enmity exists between the parents, and
that further evil may be expected, &c.

In which cases the judge ought chiefly to regard the just
complaints of the parents, and so much is confided to him, that
by resolution of the States of Holland it was understood, ¢ that
in matrimonial matters, wherein the declaration of the magis-
trate agrees with the declaration of the parents, or the survivor
of them, no reformation, appeal, provocation, or any provisions
shall be granted against the same.” Conformsble to this
resolution was the decision in the case of Miss Agatha Welhouk
against Geraldo Welhouk, her father, residing at Delft. In
this case, the plaintiff had been prevailed upon and misled by
the minister Arnoldus Bornius, of Delft, to give him her affec-
sions, under pretence of instructing her in the catechism and
exercises of the church, while she was yet a minor, and in which
affections she refractorily persisted, notwithstanding her parents
efforts to the contrary, and the repugnancy manifested by them.
The magistrates of the city of Delft, therefore, dismissed her
demand to marry the said Arnold Bornius against her said
father’s consent, by decree of the 16th December 1661 ; against

& §mq. Ff de Ritu Nupt, 1. 3.
quis a par. manumise,

Utr. 2D. c.133. Seealso
Brouwer. de Jure Connubior, lib. 2.
n.17.

1) L.1a2. §1. Ff. de Sponsalib. 1. 12, in pr.
l-:(&, Cnd.dgantiis & Covarrav. de | FE 8i
Masim. paa. ¢. 3. §7. n. 3. (3)

(3) L.so. Cod. de Adult, L 43. L 43. | Hear.

Ce 24
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this decree “she appealed to the court of Holland; and the case,
having been carried in the high court, the following edict followed
thereupon of the States of Holland, of the 27th Sgptember 1668;
viz.

§ 8. ¢ By renovation and ampliation of the preceding resolu-
tion, it was found good, ordained, and enacted by form of an
eternal edict ; that in future, if any dispute arise between a child
or children on the one side, and the parents, or the survivor of
them, on the other side, in matrimonial matters, such differences
and matters should be decided, with regard to the nobility and
the officers of the court, by the said court itself; and with
regard to all others who are under the jurisdiction of the court,
in the closed or walled cities of the country, including the
Hague, by the law-college or the court of such cities, the full
and complete number (as far as is possible), and not less than
two third parts of the meeting, being present; with the excep-
tion of the city of Delft, where it shall take place before aldermen;
provided also, that, as far as is possible, the full and complete
number, and not less than two third parts of the aldermen, be
present; and that those of our courts, laws, and justices, as well
as the aforesaid aldermen, shall, on hearing the parties, and
upon proper cognizance of the case, decide in a summary way
and de plano, as-they shall deem it expedient; and whenever
their disposition or declaration agrees with the approbations and
assertions of the parents, or the survivor of them, then the said
disposition and declaration made by the said court, by the law-
college, or aldermen, shall fully take effect, unless an appeal,
reformation and provocation, revision, or other provisions of
justice be granted against the same. Provided, however, that the
above shall not extend to any other than the aforesaid places,
magistrates, or judges in the aforesaid country.” (1)

§9. According to Grotius (2), the consent of guardians is not
necessary for the consummation of marriage of their wards ; pro-
vided it be not of the management of guardians or relations
whether, the daughter marries or not (3). The same great writer
says, among other points, that such statutes as prohibit a daugh-

No Appeal
disions of them.

The Consent of
Guardians not

(1) The above subjects are treated with

(2) Arg. 1.8. Cod. de Nupt: Grotius,
more prolixity by Basil. Moner. de matri-

monio, c.3. 0. 10. Menoch. Consil. 69.
Covarruv. pars 2. de bMatnmomo, c.3°§7.
Cypre. de Spounsalib. c. 13. 35. s
Gentil. de Nupt. lib.3. c.4. Henric,
Brouwer. tract, de Jure Connubior. lib. 2.
C. 24. N, I, & 8eq.

Inleyd. lib, 1.} c. 8, verse ‘t Huwelyk
Mo

rriage). .
¢ (3) L.z)o. de Ritu Nupt. d. L 8. Cod.
de Nupt. Quod latius tractat Gedrgius
Tholosan. Syntagm. Jur. Civil. lib.9 c. 3«
n. 13. & Schaeidewin ad tit. Inst. de Nup-
tiis, pars 2. requisitio 4. 0. 40. et od ut.
de Actionibus, § omnium. n. 49, 50.
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ter or young man from marrying without the consent of their
guardians or other relations, cannot exist, because they would
militate against the freedom of marriage (1); but that such con-
sent is only required for the sake of chastity. And it is to be
observed, that although a marriage may take place among us,
at present, without the consent of guardians, yet those who
enter into matrimony with minors against the will of their guar-
dians, cannot enjoy of their property by contracts, last wills, or
otherwise. (2)

But some are of opinion that as the proclamation of the
Emperor Charles V. became entirely obsolete in other respects
on sccount of its severity, therefore it ought not to take effect
in this respect also, so far as relates to the penalty: and it is
understood that consent has been tacitly given if the banns were
published in the church without any impediment; because at
the time of the proclamation of the Emperor Charles V. those
orders were already given, and children could then marry
without the knowledge of their nearest relations or guardians.
But such provisions having been made, such marriage, by the
Political Ordinance, cannot take place without their knowledge ;
and if they mean to offer any reasons, they can impede it ; 'so it .
follows thence, that the penalty ceases therewith of itself. (8)

Therefore the law of the country, by which a community of
property is introduced, so far as it may be prejudicial to minors,
has likewise no place with regard to such persons (4); but it is
to be taken in a very narrow sense, that if the guardians, before
the third publication of the banns, have not alleged good and
lawful reasons for their refusal, it is to be considered as a tacit -
consent (5); besides, in Zealand, and in some cities of Holland
(where- certain peculiar orders have been made with. regard to
matrimonial affairs), minors are not only obliged to exhibit the
coment of their parents, or the survivor of them, but also, if
they have no parents, from their guardians or nearest rela-
tions. (6)

The preceding statements concerning the consent of parents
to the marriage of their children, do not apply to a second

(3) Per DD. in L Titia, 13: Ff.de
Verb. Obligat.
(3) See the Proclamation of the Empe-
ror Charles V. of the 4th Oct. 1540,
art. 17. Political Ordinance, art. 13. in fin.
See Sande, lib. 4. tit. 4. def. 5. Christin.
d leg. Mechlin, tit. 16. art.x. n.9. Cus-
toms of Antwerp, tit. 43. n. 93.

{3) See Peccins de testam. conmjug.
B.1. cg. &ndc,libz tit. 2. defin. 2.

(4)Grouw,lnleyd.hhx c8 n.a.

)Smde,libz. tit, 1. defin. 3. in
is succedit. Peccius de testam. cone
;ughbxc

(6) See the Political Ordinance of -

Zealand, art.8.; and the Provisional Orders
made relative to matrimonial matters within

Leyden, art. 3.
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marriage ; although the marriage of widows, being minors (who
are deprived of assistance and left to themselves), without consent
of the father, seems not to be permitted by the written laws (1);
%0 it was adjudged in Friesland, according to Sande (2); which,
pursuant to the conclusion of the ecclesiastical law, is under-
stood to take place for the sake of modesty only, without neces-
sity(3); which agrees likewise with thewords of the Political Ordi-
nance (art. 8.), where it is only spoken of young men and young
daughters, which words cannot be otherwise interpreted and
made apphmbfe but to the first marriage ; and so it was expressly
explained in the statutes of Amsterdam (4) ; to which we may add,
that with us the marriage always mskes a person his own guar-
dian and master, without subjecting widows and widowers (being
minors) again to the ‘power of their parents, as we have shewn
in the preceding and following chapters; in which the power of
perents over their children, and of guardmns over their wards,
are treated at considerable length. -

§ 10. Among the logal causes which can impede the consum-

mation of 8 marriage, these are the principal ; namely, previous
promises, or too near relationship. -

§ 11. If any person have bound himself to more than one
person by marriage promises, the first must take effect and the
aothers be considered void(5); for a man may have but one wife,
and a wife but one husband, at one and the same time (6) ; the
second, however, preserves his or her right to indemnification to
such an amount as he might have been prejudiced by such mar-
riage, becausg the promises so previously made could not be
fulfilled.

§ 12. With regard to consanguinity or relationship, blind
nature and instinct teach us that the nearer the relationship
the greater the affection is; and, therefore, from the beginning
it was not deemed either wrong or not to be permmed, but
necessary, that brothers and sisters should be united in marriage,
wherein the children of Adam have undoubtedly continued to
live from the beginning, as well as the descendants of Noah
after the flood.

After the confusion of tongues at Babel this practice was
carried among all nations, by whom it was observed for a long

(1) L.18. Cod.de Nupt. (4) See the Instruction of Matrimonial
3) Lib. 2. tit, 1. def. 3. ) Mmennfthtphee(lamu-dx
‘23{ 8ecundum Gloss. Bnrtol & Salicet. Huwelyze-saken aldaar’ 3
18. Covarr. de Sponsal. pars 2. c.3. ?)Arglz ..

§ 8. n. 4. & Gloss. in cap. sufficiat. 2. caus. 6) L.18 Cod.adlq J\d.thahh.
27. quast. 2, ¢ ult, et ibi. Gloss. caus. 32. La. Cod. de incest. Polit, Oxdin.
quast. 2, T, 14, 15y & 2eq.
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time, and it still obtsins among some barbarians. Among the
Athenians, ZEmilius Probus (1) has related, that Cimon m:.rried
Elpinezen, his full sister, not so much from the ardour of his
sffection for her, but because it was the custom of the country.
Historians have also recorded the same usage of the antient
Egyptians and Persians, who not only intermarried with bro-
thers and sisters, but also with parents and children (2); and
Julius Capsar (8), speaking of the Britons, who were of the
German origin and confederacy, asys,  they had among them
ten or twelve wives in common, and even more, brothers with
sisters, and parents with children;” and therefore the reasons
assigned by those who are skilled in the scriptures, (viz. that the
prohibition of marrisge betwesn too near relations ought to
consist in an innate aversion and too narrow obligation and
shame hetween the one and the other, which would be dimi~
nished and removed by marriage; for a man would not be able
to shew so much respect to his mother es he owes her, if he had
her for his wife ; and that it is also improper and would be con-
trary to nature, that brathers and sisters should discover their
shame to each other), together with other far-fetched reasons,
which are discussed at length by Grotius (4), are rather insuffi-
cientas they only have a peculiar emphasis upon the ascending
and descending line; and with respect to further relations, one
would be able easily to refute them, if political and secular
wise reasons were not added thereto; viz. that in proportion as
population increased, it was discovered that in consequence of
such unions, some generations became too powerful and began
to exalt themselves above others who were not so strong, and to
rile over them. Hence originated wars; and in many, who
oould not bear each other amongst them on account of the
grestness of their generation, it burst out so violently, that the
destruction of the human race was apprehended. In conse-
quence thereof, and for the better existence of the samse, the
civil law enacted, that the more divisions of generations there
were, the closer and more certain the communion would be
among them; and therefore, in comformity with the law of
Moses (5), it is established among almost every people, as a
general law of nations, that mqmagumthmmtamdegroea of
relationship are bad and injurious. ,

(1) In Cimone. 3) De Bell. Gall. lib. 5.
(2) Vide Cyrill. contra Jul. imp. Lib. 6. )DeJm'eBelhetPu:,libz e s
Locian. dialog. de Sacrificiis Strab, b, 10. | n.13,13.

de Cretensib. Theodoret. orat. 9. de legi- |* (s) Lev, xviii. 7. Numb. xxxvi. 11.
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Pursuant to this law, all ascending and descending relations

ad infinitum, are considered as being too near to allow any of
them to- intermarry (1); but in collateral relations, the excep-
tion extends only to the fourth degree; so that the marriage
between a sister’s and brother’s children, (who are related to
each other in the faurth degree), is not prohibited, either
by the divine or by any secular laws; although, according
to the canon law (which are observed by the -adherents of the
Pope in this country), no marriage may take place among
them.
. § 18. This prohibition, likewise, extends to relations by affi-
nity, that is, between those who are related to each other in the
ascending and descending line ad infinitum, or in the collateral
line by affinity related in the third degree. (2) Thus it prohibits
a marriage between me and my wife’s relations, and between
my wife and my relations mutually, but not between my
relations and my wife’s relations, or my wife’s relations and my
relations, who are related to each other neither by blood nor
affinity; so that the wife and husband are the beginning and
-ground . of affinity, as we have already shewn. (8)

Grotius (4) has carefully enumerated who those persons really
aré between whom no marriage can take place, either on account
of relationship or of affinity, for the purpose of affording infor-
mation to those who cannot well reckon the degrees, whereof
we shall mention a few of the most doubtful cases.

Fhe question having occurred, whether any person may be
allowed to marry his previously deceased wife’s sister’s daughter,
or her previously deceased husband’s brother’s son, it was under-
stood on the 27th April 1580, by the states of Holland, upon
the petition of Dirk Janz Stierman, that he may marry his
wife’s sister’s daughter; but upon second consideration, that the
same obligation exists between such persons as between parents
-and children, it was judged, that such marriage was contrary
_ to the political ordinance, to the divine laws, and also to
" common chastity; and therefore-it was refused on the 7th April
1584 to Gerbrand Borrez, residing at Vorburg, and on the
26th February 1609 to Gillis Van Flory, procurator general,
upon advice of -the high court; and, ‘subsequently, it was con-

(1) See Political Ordinance, art. §. (3) See chap. viii. § 8. p.39—41. supra.
Polit. Ordin. of Zealand, art. 13. § 1. & 3. (4) Inleyd: lib. 1. c. 5. vers. Onder
Instic. de Nupt. Bloed.ver wanten.

(3) § 6. Instit. de Nupt. Politic. Ordi-
nance, art. 8.; of Zealand, art, 16.
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stantly refosed, particularly to Claas Cornelisz Niéuwland,
bargomaster at the Hague, notwithstanding the banns had been
twice published in the year 1626 between him and his deceased
wife’s sister’s daughter, with the consent of the Prince of Orange.
The third publication of the banns, however, was prevented,
and he was prohikited from marrying her, although he had no

children by his wife; and thereupon it was resolved by the States -

General that similar marriages should not be allowed in future ;
and so it was subsequently refused to Nicholas Ley, residing at
Amsterdam, in the year 1627; and in the year 1638, to Wiltem
Engelsz Visser, residing at Bergen op Zéom (1). Finally, in order
to remove all further doubts on this subject, it was declared by the
States of Holland on the 24th May 1664, that marriages with
a person’s deceased wife’s brother’s or sister’s daughter (notwith-
sanding they are not particularly forbidden in the 18th and fol-
lowing article of the Political Ordinance) are to be considered as
unpermitted and void. Whence it follows, that all other degrees
of affinity, not expressed in the Political Ordinance, and which
are not prohibited by any other explsnations, are to be con-
sidered as permitted. Upon similar grounds I have lately decided
that the marriage with a deceased wife’s saunt must be considered
as permitted. '

In the Political Ordinance mention is made only of the first
sort of affinity (that is, those who are related in the ascending and
descending lines) ; but no notice is taken of the second kind of
affinity, as it is denominated by some, by which any one,
although in the same degree of affinity, is however not so nearly
related to me ; as my step-father’s and step-son’s widows are in
the ascending and descending lines, and as my wife’s brother’s
widow; and in the collateral line, my wife's uncle’s or brother’s
widow respectively, are in the collateral line. The question,
therefore, is, whether marriages, in the second sort of affinity,
are prohibited among us? Although by the canon laws(2) all
such marriages seem to be free, however as it is said in the
dvil Iaw (8), that no one may marry his step-son’s widow, so it
is understood . that in the ascending and descending line of
affinity such marriages are prohibited ; but not when the affinity
comes from the collateral line. So that it is understood that I
may marry with my wife’s brother’s widow, and likewise her

(1) Concerning this case, see an opinion (2) Per tit. in Decret. Gregor.-de con-
of the Professors of Theology in the Uni- | sang. et affinit. )
venity of Leyden, of the 23d Sept. 1638, (3) L. 15. Ff. de Ritu Nupt.
® Cons. & Advysen, vol.fii. cons. 323.
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uncle’s widow ; although, in point of chastity, it appears some-
what contradictory, especially if there be childrenon both sides.(1)

Among the further prohibited degrees which do not. much
militate against chastity, as often occurs among those related by
affinity, dispensation is sometimes granted. (2)

. How and in what manner the degrees in the relationship
ought to be reckoned, and what serves to render them lighter,
we have already pointed out in the eighth chapter.

Antiently no marriage could take place between guardians
and orphans, governors and' subjects; but since, in the con-
summation of marriage such necessary observances have been
introduced, that all deception is thereby understood_to be ex-
cluded; so no prohibition lies against the marriage of guardians
with their wards, or of governors with their subjects. (8)

Second and § 14. According to our laws a man may have only one wife
f.n‘":h; x;’,; and a woman only one husband, at one and the same time, as
:::rl; “::: uwd  glready stated. But second and following marriages, subse-
miom quently contracted, are neither prohibited by laws nor in daily
al o

practice (4); except that a widow, in order to avoid confusion
of blood, ought to wait six months after the death of her first
husband, unless she be delivered of the child of which she
might be pregnant (5); so that a woman is allowed to marry
within one year after the death of her husband, against the
written laws, without subjecting herself to infamy or disgrace,
as was understood by the Court of Holland, in the case of
Mrs. Anna van Charu, plaintiffin reconvention against Mr. Otto
van Arkkel, in the year 1586; and it agrees with the ecclesias-
tical laws (6); as was determined by Antonius Faber (7). But
the penalties in the written laws against a widow, introduced for
the benefit of children of the former marriage, are still in full
use(8): And according to the authorities cited below (8),

(1) See Cona. & Adv. vol.ii. cons. 156.

lib. 7. disput. 87. n. 23. et seq. Pecc. de
and vol. iii. cons. 107. et seq. rn. Conjug, S

Testam. Conjug. Lid. 1. c. 12. vers. Utrum.

(2) See Grotius, Inleyd. I. 1. c. 5. n.x7.
. ),zeum.zxt‘.' n'.’z7. 28. in notis.

3 p, Not.Jur. Belg. tit. de Sponsal.
inpr. Guiel. de Jur. No?:?ulu‘. Iib. 1. cap.9.in
fine, Moutan de Tutelis. c. 31. Argent.ad
Consuetud. Btitann. art. 35. not. 1. n.4.

(4) Tot. tir. Cod. de Secund. Nuptis.
(5) See Instruction of Matrimonial
Matters (Iustructic van Huwelyze-saken)

of Leyden, art. 14.; of Delft, art.g,; of

Amsterdam, art. 14.

(6) Cap. penult. & ante-penult. Extr.
de Secund. Nupt. Covarruv. de S, lib.
pars 2. €. 3. § 9. n. 7. Zanch. de im.

(7) Ad Cod. lib. 3. tit.s. def. 1. and
Coren, cons. 11,

8) See the Resolution of the Court of
Holland, upon the revisal of the suit of the

- s2id Mrs. Anna van Charu against Me.Oteo

van Arkkel, taken on the 24th Feb. 1586.
See also 1. 3. 1.6, Cod. de Secund.
Nupt. Sande, lib. 2. tit. 3. def. 1. & seq.
Christin. vol. i. decis. 233. 271. n. a1,
23. 336. vol. iii. decis. 131. n.9. Gude-
lin, de Jur. Noviss. lib. 1. c. 12. fine.
Zypx. Notit. Jur. Belg. de Secund. Nupt.
Coren. cons. 11. n. 11. Couns. & Advys.
vol.i. cons. 47. vers. ten laatsten.
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becanse the husbands or wives (to please their second husbands
or wives) are often urged on and do not hesitate to prejudice
the children of the first marriage, and often prejudice them in
their rights, it was introduced into these countries also, for the
benefit of children, that any person marrying with a widow or
widower, having children of the former marriage, may not enjoy
more by last will, contracts, donations mortis causd, or other-
wise, in the second marriage, than the smallest portion of a
child (1) ; provided however that the community of property
introduced by the common law of the country be not thereby
hkindered, as will be shewn at length in the subsequent part of
this work.

CHAP. XV.

Of Dsvorce. .

§ 1. Divorce, when granted ; and Separation from Bed and
of whas Effect it is. Board.

2. The giving of a Bill of Di- 4. The Case of the Lady Jacoba.

vorce, whether and by whom 5. Divorce on account of Impo-

customary, and for what tency.
Causes. 6. Of the Education of Children
3. Never admitted as a Practice in case of Separation.

among us, except in case of

§ 1L MARRIAGE is to last during the lifetime of the parties;

and no divorce is allowed, but by the death of one of
the parties, or on accoutit of preeeding adultery (2), if prayed
for by the party injured; in which case, likewise, the injured
party may marry another during the lifetime of the adulterous
person (8); this is often inserted in the verdict. So it was
decided by the court of Holland in a suit between Guilliam de
Gordyn, plaintiff, against Anne Van Hohenlo, defendant; by
which the husband was allowed to marry enother; and in the
case of Janneken Lexyes, impetrator in a case of divorce against

(1) L. 6. Cod. de secund. Nupt. - Zealand, art. 33. ' Rittershus, de Differ.

(2) § 1. Inst. de patr. potest. . 1. Ff, | Jur, Civ. & Canon. lib.2. c.8,9. Bem
de Ritu Nupt. Matth. xix. 9." 1.8. cum | de divort. Church Ordinance of Geneva,
Auh. seq. Cod. de Repud. art. 145, 146,

(3) See Politic. Ordinance, art, 18, of
G2

Divorce, when
granted, and of
what Bffect it is.
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Nicolas Egger, defendant, whereby the wife was allowed to
marry another; decided on the 8d July 1617. But the adulte-
rous person may not marry again with another, according to
the canon laws (1); but amongst us such persons are also
allowed to ‘marry again, if the injured party marry another, and
on that account all hopes of reconciliation are removed. (2)

We say, upon the prayer of the party injured, because the
divorce is not actually grounded upon the adultery, and is not
as it were & penalty; -but because it can only be effected at the
request of the party injured, but not without the will of the said
party; from which right, after he becomes entitled thereto, he
may deviate, and forgive the adulterer his crime; and it is like-
wise tacitly understood to take place, if a husband had carnal
knowledge of his wife subsequently to his becoming privy to her
adultery, which, in such case, is considered as a tacit forgive-
ness; so that, if he afterwards prays on that account for divorce,
his prayer will not be heard. (3)

§ 2. According to the civil law of Moses (4), a man who
married & woman in whom he found no pleasure, because he
discovered something dishonest in her, could before ten wit-
nesses give her a bill of divorce, and therewith cause her to depart
from his house; which bill was not allowed to women. (5)
This practice, among the Romans, was judged unlawful at the
beginning, according to the institution of Romulus, without any
adultery, and continued to be observed until it was also under-
stood to be applicable to incapacity to propagate (6). Of such
divorces Spurius Corbulus, otherwise called Servilius Corbilius
Rugs, set the first example, according to Valerius Maximus (7)
and Aulus Gellius (8); until at length bills of divorce and separa-
tions were allowed by the emperor Domitian, on account of dis-
agreements, which were subsequently extended to many other
cases (9), the abuse of which amongst the Romans (who likewise
allowed them to women) became o great, that women began to

use them as a privilege for their inconstancy. Alluding to this

(1) Cap.literis. 12. extr. De presumpt. | C.ad leg. Jul. de Adult. Sende, Lb. 3.
et Canon cum fratre, 32 quast. | tit. 6. def.1.

7. Can. éiquis viduam. Can. qui dormierit. (4) Deut. xxiv.
Can. concubuisti caus. & quast. ead. (5) See Grotius, snnotat. ad Deuter.
(2) See Beaa, tract. de divort. per iv,

xxiv.
adult, Rittershus. de differ. Jur. Civil. & (6) L.xo.Junct. auth. seq. Cod.de re-
Canonici, lib. 2. c. 9. infin. Cons. & Ady. pud. L 39. § 1. Ff, de Jure dot.

vol.i. cons. 307. vol. ii. cous, 72. Groenew. (7). Lib. 2. ch. 1.

ad 1.8, de iis, és Lib. 4. ch. 3. & lib. 17. c. ul.

(3) L.13. §x0. L.40. Ff.1l3. Cod. 9) Tot. tit. Ff, et Cod de Divort. &
ad leg. Jul.de Adulter. Groenew. ad L. 3, 5
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crcamstance, the poet Juvenal thus disdainfully expresses him-
self;

Sic crescit numerus ; sic fiunt octo mariti

Quinque per autumnos. (1)

And likewise Seneca (2) complains of the corruption of morals,
namely, that some women began to compute the years, not ac-
cording to the number of consuls, but according to the number
of their divorced husbands, which number was limited by the
emperors Diocletian and Maximian (8), but was subsequently
extended much farther by the emperor Justinian. (4)

§8. All the causes for which divorce was allowed by the
written laws (besides death and adultery), were antiently ml"
unknown among us(5); and they are still unknown, except In cse of Sepa.
only when ill treatment on the part of the husband or wife, and Bosrd.
renders cohabitation insupportable, so that ill consequences are
t0 be apprehended therefrom. In this case, separation from bed
and board and cohabitation is allowed, though the matrimonial
contract remains inviolate, and under constant hopes of recon-
ciliation, according to the institution of the canon laws, which
i this instance are in force among us. (6)

§4. Conformably to this rule was the determination and The Caseof
decree of the court of Rome, in the year 1426, in the case of the Ly Jacoba.
Duke John, Duke of Brabant, and the Lady Jacoba, the only
daughter of Duke William Van Beyrens, the twenty-fifth
Countess of Holland, namely, that she was wrongly and unlaw- -
fully divorced from the said Duke John, her husband, (on
dissolution of marriage with whom, she had in the mean time
married Humphrey Duke of Gloucester, brother of Henry V.,

King of England); and that she was to return to her uncle
Amadeus Duke of Savoy, who was to have the custody of her
::;il she should be again reconciled to her said divorced hus-

d. (7)

But if either of the consorts wilfully abandons the other for
a long time, without any cause, and without any intention of

Never admitted

cording to the exhortation of Christ).
Neostad. de pact. antenupt. obs. 7, 8.

(6) Cap. litteras in fin. extr. de restitut,
Spoliator. & Cap. ex trassmissa. eod. cap.1.
Ut lite non contestata. See also Grotius,
d. loco. Neostad. d. obs. 8. in not. Sande,

(1) Sat. 6. v.228.

In sutumns five.”
(3) De benesic. Iib. 3. c. 16.
(3) L.8. Cod. de Repud.

(4) Nowell. x40. Dion. Cassius, Hist. lib. 2. tit. def. 1.
Rom. c. 34. Brison, ad leg. Jul. de Adult. (7) See a more copious account of this
Tract. singul. verb, Divartia Septem. case, by Petrus Scriverius, under the said

() See Grotius, Inleyd. book 1. c. 5.
verse Volgens Christus vemni:g zag-

lady Jacoba, page (mihi) 393. J. van
Heemskerks, Bat. Arcad. p, 567. & seq.

GS8
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returning, a divorce islikewise allowed on that account (1) ; and
so it has been decided by the court of Amsterdam, where such
occurrences easily take place; and, most recently, on the 29th
June 1650, in the case of Mathys Van Gerven and Arnolda
Van Eyk, in which, for a similar cause, a divorce was not only
granted, but the party abandoned was even allowed to marry
with another (2). And at Leyden, in the year 1644, in a case
of divorce between Maria Dammen, plaintiff, and Freuri Beuri-
cant, defendant, who ran away from a convent, and pretending
to be of the Reformed Religion, married her, and during the
marriage returned to the convent; which marriage was dis-
solved, according to the advice of several professors of theology
at Leyden, and she was allowed to marry another; and so
Iately, on the 2d October 1662, by a decree of the aldermen of
Leyden in a suit between Jan Kneliszoon Van Qudshoorn,
plaintiff, and Katherine Schaak, who went away from him; in
‘which marriage, after the third and fourth legal description and
summons had been issued, without receiving any answer or
vindication, a malicious desertion was declared to have taken
place; and he was released from the matrimonial tie, and was
allowed to marry with another. This decree, on account of the
manner of proceedings held therein, is worthy of being carefully
inspected. And in a similar case, sentence was likewise pro-
nounced by the court of Holland, on the 26th February 1658,
between Andries Doys and Catherine Del Beek. (8)

If a person depart from the country without any intelligence
being received of him for some years, it is the opinion of some
jurists, that his wife may petition to marry another (4), and
that such petition may be granted ; but this is to be understood
only in case of malicious desertion ; for, if any war intervene, or
any voyage be commenced, how many years soever may elapse
without the wife having any intelligence of her husband, she
must remain satisfied until she obtains certain intelligence; but
this rule is not very narrowly observed (5): and if many years
elapse without any intelligence, the husband is considered as
dead, or a malicious deserter; and so it was understood by the

(1) See Beza de divort. per desert. Ames.
, de casib, conacientiz, lib. 5. c.38. n.6, 7.
Zanches. de operib. Dei, lib. 4. c.1.
thes, 5.
(3) See Pecc. de testam. conjug. c. 4.
Beza de divort. per desert.
(3) See Henric. Brouwer. de Jure
Connubior. lib. 2. ¢.18, 0.1z, the local

law of Overyssel, part 2. tit. 1. art. 18.
which likewise appears in the Church ondi-
nance of Geneva, which is continually
observed in France.

Cod. de repud.

(4) Arg. L. 6. 1. 9.
junct. Novell. 22. c. 14.

(5) L. pen. Ff. deSponealib. aut. hodie.
Cod. de repud. |
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court of Holland in the year 1645 ; the decision and proceedings
thereof are inserted in the Papegay. (1)

§5. Further, if a marriage was accidentally contracted with a
person, who either naturally, or in consequence of an incurable
defect, is found incapable of procreation, such marriage, on the
petition of the injured party, would be declared to be of no
force, and even to be lawfully dissolved, and the injured party
would be allowed to enter into a lawful marriage with
another (2), as was understood by the court of Holland, by its
sentence of the 24th April 1592, in a suit between Mrs. Maria
Van Bekesteyn and Dirk Van Hove (8); and a similar decree
was given in a suit between Adriaantje Adriaans, plaintiff, and
Jacob Harmensz, defendant, on the 17th March 1617.

§ 6. The matrimonial tie being dissolved during the lifetime
of the parties, the children must be brought up and educated
by both parties equally, according to their ability and the extent
of the estate, without distinction; and so it was understood by
the court of Holland, December 13th, 1664, in contradictorio
Judicio. (4)

But in whose house, and under whose care the children are in
such case to remain, is a questionable point, which is trusted to
the discretion of the judge; who, according to cirqpmstaneu,
allows the boys either to remain with their father, and the girls
with their mother, or otherwise; that is to say, all of them,
without distinction, either with the father or with the mother (5);
but the mother, ceteris paribus, and if there be no reason to the
contrary, would be the nearest, if she wishes it; and so it is
understood, even in other cases, as in the education and main-
tenance of natural or illegitimate children, as was understood in
France (6), in Brabant, and other adjacent places (7), and
likewise in Friezland. (8)

(1) Page 57.

(2) Arg. L.10. cum auth. seq. Cod. de
repod. 1. 39. § 1. Ff. de Jure Dot. Chris-
un. vol. i. decis. 338. & vol.v. decis. 192.

(3) This sentence is given, Peter Bor'’s
Nederlandse Historie, (History of the
Netherlands) book 29. tom. 4. p. 15. and
the proceedings thereof are inserted, under
usknown names, in the Papegay, p. 57
a

seq.
(4) Cap. quum haberet. 5. extr. de eo
9 dwit in matrim. quam poil. adule.
Grotivs, Inleyd. Lb. 3. part 35. n. 20,
Christin. ad Leg. Mechlin, tit. 18. art. 6,
Swed. de Aliment. tit. 1. quast. 14. n. 4.

G 4

(5) Per Gloss. in L. Usjc. Cod. de
divortio facto. Menoch. de Arbitr. judic.
cas. 168. L !

(6) A. Robertus, lib. 1. rer. Judicatar.

c.9.
9(78) Christin. ad Leg. Mechl. tit. 18.
art. 8.

(8) Acoording to Joan. van den Sande,
lib. 2. tit. 8. def. 1. See A. Peres. ad tit.
Cod. ubi pupill. educari. deb. in fin. May-
nard, lib. 6. dec. 50. Anton Faber ad Cod.
eod. tit. Ordonantie van de Weeskamer,
tot. Alkmar en Edam (Ordinance of the
Orphan’s Register of Alkmar and Edam)
tit. 4. art. 5. 7. Coren. Consil. 5 & 17.
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CHAP. XVL
Qf Guardianship and Guardians.
[Grot. 1.
§ 1. Guardianship defined.
2. Different kinds of Guardian-
ship.
3. Of Guardians by Will.
4. Legal Guardians, how and

7. et seq.]
Cases moreable Property
may be sold by them.

9. In what Cases immoveable
Property may or may not
be sold.

by whom appointed. 10, 11. Of the Termination of
5. In what Cases Guardians Guardianship, by Wards

may give up their Office. coming of Age, or other-
6. Of the Powers and Duties wise.

of Guardians. 12. On the Termination of his
7. Penalty on Guardians con- Guardianship, in. what

cealing Property. Cases the Guardian is

8. How far the Proceedings of
Guardians shall enure to

the Benefit or Prejudice
of their Wards.—In what

bound to make good all
Losses.

*13. Of the giving up of the Pro-
perty by Guardians, on
Minors coming of Age.

§1. GUARDIANSHIP is the legal management over any
one’s person, who, on account of minority or incapa-
city, is unable to protect himself (1). Guardians, tutors, or
providers, are the managers and inspectors of orphans; that is,
of all parentless, fatherless, or motherless children, who are
under twenty-five years of age, whether males or females (2).

§2. Guardians are appointed to superintend minors, either
by last will, or .by the lawful government (8). Guardianship,
therefore, is divided into zestamentary, that is, such as is con-
stituted by last will, and legal.

Guardians born or guardians by blood, who formerly had the
power of guardianship of themselves, are not at present ad-
mitted, unless they are empowered by government upon infor-
mation taken and previous enquiry made (4); except only in the

(1) Inst, Lib. 1. tit. 13. de Tutel. 9:
(z) Cost. Antwerp. c. 43. art. ve
ristin. vol.iii. decis, 148. n. 14. eud

)ZmNot.Jw Belg. de tutorib. in
(4) Neomdt supr. cur. decis. $9.

Leg. Mechl. tit. 19. art. 37. Montan, de
Tutel. c.37. n. 86. Andr. Gail. lib. 3.
obs. 96. n. 1. Grotius, Inleyd. kib. 1. part 7.
n. 1. Vinn. ad pr. inst. quib. mod. tutel,
fimitur, Etu!pllmdecunwr

circa fin. Christin. ad Leg. Mechl. tit. xg.
art. 3. n. 10. et vol. iii, decis. 147. n. 4, §.
Rebuff. ad constit. reg. de seatent. provis.
art. 3. Gloss. 2. n. 3.
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territory of Voornland, where the surviving father or mother
continues to be guardian in preference to others, and if there be
neither father nor mother, the eldest and nearest male relation
by the father’s side, and so from the eldest to the nearest (the
nearest by the father’s side being always preferred to any by the
mother’s side), provided security be given. And in case of in-
capacity or inability in giving security, and securing the orphan,
the nearest following after him is constituted guardian; and so
on, until a fit person be found, according to the 74th article of
the proclamation confirmed by the emperor Charles V.in the
year 1519. .

This mode of choosing guardians is also chiefly observed with
us, but only upon information taken, and enquiry and election
made, the power and choice remaining always with the magis-
trates, who, without any regard to the nearest by blood, are to
choose for guardians such persons as they may think most proper
for the benefit and advantage of the pupils or wards.

§ 3. By last will, guardians are constituted over the persons
of minors, as well by the mother as by the father (1); and
although such guardians were appointed by the party first
deceasing, the survivor may afterwards also appoint guardians
with the same right (2) ; and, indeed, every one without distinc-
tion may, among us, appoint such persons‘as he shall think proper
to superintend and take the management of his goods (8); the
same practice also obtains in France, according to Argentre. (4)

But, at Alkmaar, testamentary guardians ought also to be
previously confirmed, that is, approved of by the Weesmasters or
Orphans’ Registers (5) ; who, if there be sufficient reasons, may
pass by or overlook such guardian, or nominate another person
to act as joint guardian with them. (6)

If the testamentary guardians, or any of them, in case of death
or otherwise, be wanting, others ought immediately to be placed
in their room, by those who were empowered thereto by the
same will, or otherwise by government (7); but this is to be
understood without any further interference of the Weesmasters
or Orphans’ Registers in the government and administration of

(1) Contra. L 1. Ff. de testam. tutel. | Inst. quibus. testam. tutor. dar. pos. Gro-
Lso. Ff. de administrat. tutor. 1. 1. Cod. | tius, Inleyd. book c. 7. et seq.

quando mulier, . - (4) Ad consuetud. Britann. art. 474.
(2) Contra. .27, Ff. de Testament. | Gloss. 3. & art. 475. Gloss. 5. n. 4.
tutel, et tot. tit. Cod in quib. caus. tutor. (5) Ordonantie van de Weeskamer Al-
rel curat, habent. daar. tit. 7. art. 3.
(3) Contra. § 3. Instit, de tutel & § 4. (6) Ibid. art. 13.

(7) L. x1. Ff. de testam. tutel.
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the orphan’s person or property, as it militates against the
ground and proptiety of testamentary guardianship (1), in which
the legal guardianship never takes place, except for want of
testamentary guardians ; and when testamentary guardians are
once appointed, the legal guardians can in no case be substituted
for them. But although a legal guardianship be renewed by
the law, a testamentary guardianship continues; so that the
Weeskamer or Orphan’s Register,. being once excluded by the
right of father or mother, and without any distinction, it remains
always excluded (2). This, however, is not so strictly observed
(though contrary to law) by some Weeskamers or Orphans’
Registers; who, upon the least deviation or neglect, maintain
that the guardianship devolves upon them. I have seen instances
of this kind, in which the Weeskamer excluded unlimitedly and
perfectly. But if no election of guardians be made, or if the
Weeskamer be excluded by two married people in a mutual
will, the survivor being placed as guardian, with power to
choose another guardian with him, or (in case of death) instead
of him ; and if the survivor depart this life without having pro-
vided a guardian by will, it lias been understood by the Wees-
kamer in similar cases, contrary to the opinion of the lawyers,
that the guardianship, and consequently the estate, had devolved
upon him. (8)

LegalGuirdians,  § 4. Antiently, where no provision had been made by the last

how and by
whom appointed.

will of parents, or of either of them, respecting the guardianship
of their minor ¢hildren, the guardianship over orphans usually
appertained to the Counts ; until it was granted by the Empress
Margaret to the people of the southern part of Holland by a
charter of the 10th May 1846,  that, in future, no guardian-
ship should devolve by death upon the Counts, but that the
orphans should have for their guardians one of the eldest persons
who was most nearly related to them by the side by which they
became orphans.” In like manner, it was allowed by the same
Einpress Margaret, on the Friday after Ascension-day, to the
people of Kenmerland, in the same year, that one of the relations
of the four sides, viz. the nearest by the side of the father’s
father, by the side of father's mother, by the side of mothet’s

‘father, and by the side of mother’s mother,«—¢ being a male,

shall be placed as guardian over the children, who shall render

(1) Arg. 1.9. § 1. Ff. de Tutel. & ra- (2) See Consult. & Advys. Amstel.
tionib. distrah. & d. L 11, Ff. de Testam. | vol.iii. cons. 65. Rotterd. vol. iii. cons.7 7.
tat. (3) See the Cons. & Advys. vol.iv.

cons. 107.
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an account to them annually” (1); but in the southern part of
Holland, those who officiated as guardians were obliged to do
every thing in the presence and with the approbation of the
justice or magistrate, and to render an account to him every
vear (2); and if there were no guardians by blood, or if they
did not accept the guardianship within one month, the lord of
the manor or the sheriff was to be guardian of the orphans (8);
and as the nearest relations were not always the fittest or most
capable persons, it was afterwards resolved that the government,
i.e. the court of Holland (4), or the justice or weeskamer (in
cities and in the country under their jurisdiction) of thé place
where the death ocourred, should appoint guardians and super-
intendents, or others reserving the supm'intendelfce; for which
purpose the surviving parent (whether father or mother), and
some of the nearest relations of the deceased, or (if there be no
father or mother) two of the nearest relations alone of each side,
are obliged to appear within a certain time before the justice or
weeskamer where the death occurred, and desire that guardians
may be placed over the surviving orphans; and such justice or
weeskamer, after information taken, is in the practice and snder
the obligation of appointing two guardians, who are the eldest
and nearest of kin by the side of the deceased, if they be fit and
proper persons; but if they be not duly qualified, the two eldest
and nearest following after them are to be appointed, and so forth ;
and om failure of relations, two other capable men, either quite
strangers to the deceased, or related by the side of the surviver,
are to be appointed, upon previous information relative to the
matter, and investigation had concerning their ability and
fidity ; provided that the father or mother, grandfather or
grandmother, being capable and willing, should be chosen in
preference to others, with the addition of another guardian or
guardians, the highest superimtendence consequently remsining
always with the court of justice or weeskamer (5); and this,
although they were deprived of the inheritance of their children

(1) See the Customs of the southern
part of Holland (Costuymen van Zuid
Helland)) p. §84. and the Charters of Ken-
merland (Handvesten van Kenmeriand),
P14

(2) See this stated at large in the Cost.
van Zuid Holland, p. so1.

(3) 1bid. p. s02.

(4) Cur. Holland. decis. ult.

{5) Ti. Instit. de legitim, parent. tutela

suthent. Matri & Aviz. Cod. quando
mulier tut. off. Cost. Antwerp. tit. 43.
art.1. Grotius, Inleyd. lib. 1. c.7. Arg.
L 1. Ff, de Jurisdict. ‘' Cost. Antwerp.
tit. 43. art. 1. Vinn. Instit. de legitim.
agnator. tutel. in fin. See also Keuren van
Zeland, anno 1496, c. 2. art. 7. Van den
Lande van Voora, anno 1598, art. 74.
Keuren van de Wees-kamer van Levden,
art. 13. ; van Rotterdam, art. 8.

- 9L
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by ante-nuptial contract or otherwise (1); without such appoint-
ment women cannot be guardians over minors. (2)

But, at Amsterdam, a father, if he had been excluded from
the inheritance of his child by any bequest or conditions, can
neither be guardian, nor can any woman accept any guardian-
ship there, although a mother or grandmother, not even when
they may be heirs of their children ; in which case, if they be
capable thereof, they may have the administration of the pro-
perty of their children or grand-children, upon giving secu-
, rity. (8)

" But where fathers or mothers are constituted guardians, in
case of separation or of difference with their children, their
guardianship ought to cease, and another person ought for that
time to be placed in their stead. So also, in case of a suit being
commenced between a guardian and his ward, in as much as the
guardian cannot exercise his authority, as such, against himself,
another guardian is appointed, by whose intervention the suit
is carried on; and when it is determined, his guardianship
ceases. (4) ‘

This guardianship the father and grandfather retain continu-
ally until its termination, without distinction, in the same
manner as other guardians, but the mother and grandmother
hold it only until they marry again, and mostly, under a renun-
ciation of the benefit of the Senatus consulti Vellejani, and good
security (5) ; but according to some, this practice is now no
longer in use, except in those places where it is expressly stipu-
lated by statutes, as often is the case. (6)

In the appointments of guardians, governments and
ought particularly to ascertain whether the guardians be sub-
stantial men; and for that purpose, if there be any doubt, to
take good security. (7)

‘Whoever is debtor or creditor of an orphan, may not be his
guardian, and may be rejected on that account(8), unless he
had been so constituted by last will, upon the previous know-

(1) See Ordon. van de Wees-kamer, (6) Soepuutdulythe Statutes (Kex-
Alkmasr, Monikendam, Edam, & Purme- | rem) of Leyden, art. 13.; of Amsterdam,
rend, tit. 7. art. 9. Briel, tit. 7. art. 7. art. 36.; of Rynland, art. 17. et seq.

3) L.16. L. ult. Ff. de Tutel. Gtunewegen, de legib. abrog. ad auth.

{3 See the Ordinance of the Wees- | matri. Cod. quando mulier tut. off.

kamer there, art. 35,36. (7) Inst. lLib. 1. tit. 2. De Satisdat.

Iib. 2. tit. 9. defin. 9.

‘54) Inst. Lib. 1. tit. 21. De Auct.tutor. | tutar. Grotius, Inleyd. book 1. ¢, 9. Sande,
) Auth. Sacramen. Cod. quando mu- (8) Novell. 74.
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ledge of the debt, according to the opinion of some writers (1),
This circumstance he is obliged to make known before he
accepts the guardianship; otherwise he loses his debt, if he bea
creditor (2) ; and so it was decided against a guardian (who had
been appointed upon a previous knowledge of the debt), by the
court of Holland on the 17th February 1615, in the case of Jan
Peter Maartensz, appellant, against Jan Peter Bolles, defend-
ant; which case contains various other important points, and is
therefore worthy of being examined.

If guardians or their heirs be found to have no anﬂiclent
means to answer for the execution of their guardianship, the
governments who appointed them were accustomed to be respon-
sible for it (8) ; which agrees with the tenor of a certain charter,
granted to the people of South Holland by Count Jan Van
Henegouwen on Sunday after St. Boniface's day, 1808, and
containing the following among other points;—*and if it so
happen, that the guardian alienates the property of the pupil
(or ward), when he becomes of age, the lord of the’ manor is
to pay for the same, in the manor where the succession occurred,
and that lord of the manor shall have his remedy against the
guardian, if he can.” (4) But as the appointment of gua.rdmns
takes place, among us, upon a perfect knowledge of all the cir-
cumstances, and upon good faith, although the pupils or wards
may meet with some difficulties therein, in the judgement of
many, such difficulties are not chargeable against the magistrates,
unless there had been any unfaithfulness or fraud. (5) ‘

But since orphans are nowhere expressly deprived of that
right, nor by any general custom contrary thereto, except only
that it might seldom or never have occurred; it certainly
appears to be an equitable opinion, that the magistrate or go-
vernment is bound for the deficiency, if it can be proved to them
that they either took no security, or took insufficient security, at
the time of the appointing such guardians. And so it was
determined (6), on the 28d May 1646, by the court of Holland,
in the case of Kasper Bussche, plaintiff, against Arnold Altera,
defendant, and confirmed by the high court on the 80th May
1658.

(x) See Sande, lib. 2. tit. 9. def. 1, tin. vol. ili. decis. 181. n. 4. Zyp=, Notit.
(3) Novell. 74.¢c. 4. Jur, Belg. de tutoribus, inmb.’ﬁag‘nm.
(3)Inn.li.l.titu.de&dsdu. Vion, ad § ult. de Satisdat. tutor. n.3.
Curator. et tot. tit. deMagm. 2 Grotius, Inleyd. book 1. c. 9.
(4)Cut.Zud-Holhnd,y (6) L. x. Si prases, & seq. Ff. de
)W&AumnadutCodde Magistrat. conv.

Magist, conven, Peres. eod in fine, Chris-
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§ 5. If the guardian, whether appointed by last will or by the
government, be unable, or otherwise be under great inconve-
nience, they may inform the court of their dislike and reasons,
who, according to its discretion, will take cognizance, and pro-
vide as they think it expedient for the benefit of the orphans (1).
But if guardians cannot absolve themselves by lawful and suffi-
cient reasons, at the discretion of the court, they may (when
unwilling to accept of the guardianship) be compelled thereto
by imprisonment. (2)

§ 6. Concerning the power and duty of guardians in executing
their office, the following things are particularly to be remarked ;
on entering upon their guardianship, they ought to make a
proper statement and description or inventory (8) of all the pro-
perty belonging to the pupil or ward, to his or her nearest
relations by the side of the deceased, likewise to the weeskamer
or orphans’ register, where it is not excluded ; and annually,
or once in every two years, to render a proper account of their
administration, and to lay out the surplus according to their
advice (4). 'This was at first enacted by the emperor Charles V.
in the year 1548, at Augsburg, and is now always observed (5);
notwithstanding they were excused from producing such inven-
tory and account by the last will ; whereof notice is taken by
the weeskamer or the officers of the court of justice, at their dis-
cretion, to the most advantage, without being required to con-
sider themselves entirely bound thereto by the said last will. (6)

§ 7. Whosoever conceals any property unfaithfally when the
inventory is made, forfeits his share in the same, if he have any
right thereto (7): so it was also determined by the court of
Holland, where a widower, or a person remaining in the pos-
session of the estate, unfaithfully concealed property, by making
and delivering in a false statement and inventory, as occurred in

(1) See the Keuren van de Weeskamer

(or Statutes of the Orphans Register) of
Alkmar & Edam. tit, 7. art. 17.; Briel,

" am.11§.; Amsterdam, art. 38.; Rotter-

dam, are. 11.; Leyden, art, 16, 17. Cost.
Antwerp. tit. 43. art. 26.

(z; Arg. § 3. Instit. de Satisdat. Tutor.
(3) L.7. Ff.1.24. Cod. de adminis-
trat. tutor. Lult. § 2. Cod. arbiter.

(4) Zype, Notit, Jur. Belg. tit. de
Tutor. in verb. Tutor. Cootr. L 1. § fin.
L4.§1.L2.19. §4. L. 10 Ff.de Tu-
tel. & rat, distrah. Quibus demum, finitk
tuteld, rationes redduntur,

(5) Sce the Keuren van de Weeskamer
(or Statutes of the Orphans’ Register) of

den, art. §3.; of Rynland, art. 44.;
dL%Memur of the year 1609, art. 196.;
of Alkmasr, tit. 8, art. 5.; of Monikken-
dam aund the Briel, tit. 9. art. 1. .

(6) Arg. L2 § 44. FY.ad Sematuscons.
Tetull. junct. L. x0. Ff. de confirm. tutor.
I. 5. § 7. Ff.de administr. tutor. & L 7.
Ff. de ann, legat. Covarruv. var. resol.
lib.2.c. 14. 0. 4. DD.ad d. 1. 5. §7. de
Administrat. tutor, Montan. de tutelis.
c. 33. reg.5. Neostad. Decis. cur Hal-
land. g0. Ordoni. van de Weeskamer, tot.
Rotterdam, art. 16. Alkmaar. tit. 9, art.3.
Cons. & Advys. vol. i, cons. 3o.

(7) L.359. Ff. ad Leg. Falcid. L 48.
Ff. ad Senat. Trebell. 1. 5. Cod. de leget.
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the case of Henrik and Mayken Geurs, as heirs  Elsjen
Class Van Swieten, against Marytje Bodein, widow of Gerrit
Pietersz Knuysting, on the 10th November 1662 (1). If such
concealment takes place on the part of other guardians, they are
punishable on that account, and are bound to make good the
loss(2). At Leyden they forfeit the just value of the property
out of their own effects, for the benefit of the orphan, besides
being subject to arbitrary correction(8). If any property
be concealed without their knowledge, or be. afterwards dis-
covered, the guardians are obliged to add the same to the
inventory. (4)

§ 8. The administering guardians ought also to lend out and
employ the money for the benefit and good security of the wards
or pupils, directly, upon good mortgage or good security; or
otherwise, in some places after two, and in others after three
months negligence, they may be obliged themselves to pay the
proper interest thereupon. (5)

The power of guardians over their pupils or wards is so com-
plete, that all transactions whatsgever relating to them ought to
be msde by their guardians, and in their name (6); and all
transactions and engagements made by the pupils without their
guardians will be considered. as not subject to be enforced by
law, and of no effect so far as they might have been deceived or,
prejudiced by such transaction ; but if they be enriched, it shall
remain effectual ; so that pupils or wards may make a contract
for their own benefit, and bind another thereby, and likewise be
held responsible pro tanto; but they may not bind themselves
to their prejudice, (7) This mostly takes place in mutual trans-
actions, such as purchase, hire, or the like.

The moveable property of pupils may be sold by them for their
use with the knowledge of the weeskamer or register of orphans’
effects, where the latter is not, excluded. (8)

(1) See the Wees-keuren (Orphan-
Statutes) of Amsterdam, art, §.; of Ley-
den, art. 29.; Oudewater, art.177.;
Wesop, art. 16, ; Alkmaar, art. 8.

(2) L. ult. § 1. Cod. arbitr. tut.

(3) Wees-Keuren, Leyden, art. 29.

(4) The Wees-kamer, Amsterdam,
at.5.; Briel, art.29.; Alkmar & Edam,
tt.2. art.8.; Leyden,art. 30. Cost. Ant-
werp, tit. 43. art. 34.

(s) L.7. § xx. Ff. de administrat. tu-
tor. See also Neostad. Suprem. Cur.
dec, 51, Sande, lib. 2. tit. 9. def. 13. &
lib. 3. tit, 14. def. 6. Grotivs, Inleyd.

L. €, 9. vers. de Penningen. Cons. &

Advys. part 1. cons. X17. 2. cons.146.
iqﬁz, bl;lu. ch.7.§6. P;ineerl. Adv. 1.
c.61. Ordon. van de Weeskamer, Ley-
den, art. 39.; Alkmasr & Edam, tit. 8.
art. 9. 11.; Rotterdam, art. 26. ; Middel-
burg, art. 37.; Briel, art. 124. 126.;
Monikkendam, tit. 8, art. 9. Cost. Ant-
werp, tit. 43. art. 41.

(6) Tot. tit. Inst. Dig. & Cod. de au-
thoritate tutorum. ’

(7) § 2. Inst. quib. alienare licet. et
Vinnius ad idem. L 47. Ff. de Solut.

(8) L.s.§9. Ff, de reb. eorum qui
sub tutsla.
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§9. But immoveable property may not be sold without the
knowledge of the court, or the judge of the place (1); bat
such sale is only permitted when 1t is necessary to satisfy =
debt, to maintain the pupils, or otherwise for dmr public
benefit. (2)

In both cases the property is to " be sold publicly, and to the
highest bidder (38); and, so far as relates to moveable property,
should any loss be incurred, it will be chargeable to the guardians.
They will likewise be chargeable with the amount of the loss, so
far as relates to the immovesble property; besides which, the
sale would be of no effect; viz. if the pupils should suffer loss in
consequence of the property not having been sold publicly, but
not otherwise, as was judged by the high court in the case of
Meester Gysbert Van Netse, as guardian of his deceased son,’

* against Joost Henrixsz and Gerrit Van Bracum. (4)

Ofdn'l'mn

ship by Wards
coming of Age

§ 10. Further, by the death of the pupils por guardians, and
by their becoming incapable or unable, or by any such cause,
the guardianship terminates (5); as it antiently used to do with
some at their eighteenth, and with some at their twentieth year;
as may be seen in several old charters, until at length the written

. laws were followed in this respect. - Accordingly; the guardian-

ship, both of young men as well as of young women (confisa
curationss et tutele distinctione) ceases on their attaining their
twenty-fifth year, or on the marriage of the pupils (6); unless
for great reasons (at least with regard to immoveable property)
such guardianship be extended beyond the twenty-fith year,
or after the solemnization of matrimony. Such an extended
guardianship is, in many places, left with the guardians ap-
pointed, at the discretion of the judge or of the weeskamer (or
orphans register) (7); and in such places the minors or married
persons do not even become their own guardians until, after
examination of the weeskamer, they are legully released, and

permitted to be their own guardians.

(1) See the Ordon. van de Weeskamer,

(6) Pr. Inst. de Curator. Gudekin. de
Leyden, art. 34.; Briel, art.103.; Alk-

Jur. Noviss. 1. 1. c. ult. in fine. Christin.

maar & Edam, tit.8. art. 15, 16.; Rotter-
dam, art. 2.
(3) L.s.§9. &515 de reb, eor. qui
tutela. L. 5. Cod. de praed. minor. Arg.
l.8 § 17. Ff., de transact.

(3) Arg. L. 3. Cod. de fid. & jur. hast.
fisc. Rebuff. ad Constitut. Reg. tom. 3.
de restit. artic. 2. Gloss. 7. n. 8.

(4) L.11. §3. 1. 27, Ef, de Minorib.
Montan. de tutel. c. 33. n.450.

(5) § 3. Instit. quib. mod. tutel. finitur.
tot. tit. Ff. & Cod. de suspect. tutor.

vol. iii. decis. 148. n. 14. 16. & vol. vi.
decis. 82.n.9. Zype, Notit. Jur. Belg.
tit. de Tutoribus, vers. Matrimonio. Quod
in Germania esse, testatur. Gail,
lib. 3. obs. 96. EtmGalln,Bno.adpr
inst. quib. mod. tutel. fin.

(7) See Keuren van de Wenhmer
(Statutes of the Orphans’ Register) of
Leyden, art. 59, 60; of Rotterdam, art.33,
39.; Keuren van den lande Zeland (Sta-
tutelof the counu'y of Zealand), ch. 2.
art, 31.
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§11. Ihave said the zwenty.f£f2k year, or state of matrimony ;
because with us the matrimonial state usually constitutes a
person his own master, as appears. in the statutes of the wees-
kamer, or orphans’ register of Dordrecht, and other places. (1)

Thus, by a charter of Duke Albert, it was granted to the people
of Delft on St. Nicholas’s day, in the year 1389, ¢ That the
counsellors, who are to be guardians of orphans, should be until -
their twentieth year, unless they marry upon hearing common
friends.” And this agrees with the custom of Guelderland, and
other provinces (2), which also is observed throughout Franee,
according to Montanus. (3)

Sometimes, however, minors are permitted by licence from
government, for some reasons, to have the free and complete
management of their property, and to be their own masters and
guardians, even before they come of age. This is usually
granted to young men, who conduct themselves well, at their
twentieth, and to daughters at their eighteenth year; in order
that they may, from that period, have the entire management
and direction of themselves, their property and affairs, without
the interference of guardians(4). But with us it is even
granted by the States of Holland (who have complete authority,
and to whom application is to be made for such purpose) to
persons under eighteen years of age; viz. upon application to
the States of Holland by petition, which petition is referred to
the government under which the petitioner resides, for its advice
thereupon, after information taken of the matters, the life and
conduct of the petitioner; which being done, such licence is
granted or refused, as circumstances require, - But persons who
are thus made of age, cannot alienate their immoveable property,
except with the knowledge of the judge, unless it was expresaly
granted by the letters of the court. (5)

§ 12. On the termination of the gunrdmmlnp, the guardmn On the Termi
may be summoned to make good all losses and inconveniences Pstion of bis
which were occasioned by their public omission or negligence in inwhat Ceses
the affairs of the pupils. (6) ot tomake
] good all Losses,

art. §3.; Flanders, Costuymen Ghent,
m.sp,l{nﬂzm,mé Am- rubric, 22. art.10. ; Bruges, tit. 18. art.a.;
nﬂhn,ut 24.; Briel, tit. 30. art. 154.; Sluys, rubric. 18. art.15. n,18.
Alkmaar, Edam, Mmikcndam, Purme- 3; Montanus, de tutel. c.15. n.18.
und,m. 10. art. §. L.1, 3. Cod. de huqmven atat.

(1) Keuren van de Weeskamer, Dor-

(8) Landregt van de Velew, c. 6.
ut.1. Brabant; Cost. Antwerp. tit. 43.
art. 48.; Mechlin, tit. 19, art. 27.; Har-

q:h-. €. 33. art. 22. ; Friesland, cost,

!nd.-n.9 3 Zealand, Ordonnantie van

) Grotius, Inleyd. lib. i. c. 0. vers,
Ten derden. Zypae Not. Jur. Belg. tit. de
integr. restit. & tit. de tutorib. vers. Mas
trimonio.

(6) L. 7. Cod. Arbitr. tutel. .
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For, further, guardians are not liable to make good misfor-

‘tanes or losses which have occurred accidentally, without their.

fault or omission ; ‘but ‘such losses ought to come in prejudice
of the pupils themselves (1) : for instance, if a guardian had laid
-out the money of his pupils to the best advantage, with persons
‘whie, at the time of its being so laid out, were judged .good by
every ohe, and had full credit ; or if he had left the money upon
boad in the hands of the same persons with whom the father or
mother of the children had placed the same, because he knew
nbt of their insufficiency; if such persons afterwards happen to
decay, or become bankrupt, he will not be obliged to make good

- the loss which may thus be sustained by the pupils (2). And so

it was judged by the court of Holland, in the case of Claas
Ldttens Gaal plaintiff, against Hendrik Bakker defendant, on
the 18th December 1618. .

- In like manner an inspecting guay-dian(8) is not obliged to make

_-good any loss incurred in the property of puipils, so long as the

Of the giving up
of the Preperty
by Guardians, en
Minors coming
of age,

administering guardian can pay; because the administering
guardian ought to be careful in all his transactions. 8o also,
guardians who bad not the adininistration, have the benefit of
excussion (4); by virtue of which the person who had the actasl
administration of the property of the. ward, was liable to be
first sued : and it is only.in case of his being found insolvent
that the inspecting guardians (who hal no such administration)
are liable for the deficiency. (5) And, agreeable to this rule, was
the decision of the court of Holland, in the case of Jannetjen Aerts
appellant, against'Gilles Gérards, on the 25th March 16135. (6)
§13. For the benefit of the pupils or wards ‘it is to be
remarked, that all acts passed before the weesmasters, or registers
of orphanis’ estates, with respect to those whose property ‘rémains
in the weeskamer, or orphans’ hill, are  considered, and are:6f
the same force a5 judicial bonds. (7)
‘By the various statutes referred to below (7) it is enacted,
(|; Arg. l.23. Ff. de Reg. Jur. - ’
L.37. § 1. Ff. de Negot. gestis.

3
d. 5. 7. Cod. Axbitr. tutel. junct. 1. 3. Ff.
de cond. & demonstrat, & ibi Castrens,

(5) L.3.§ 2 Ff de administr. totor.
L ult, Cod. de divid. tut. 1:3. vérs, cum
alger, Ff. Si tut. vel curat. non gess.

(6) 8ee Carpsov, Defin. For. pars 2.

Cyn. et Alberic. ad Auth. novissimo Cod.

de administrat. tutor. quos sequitur Hart-
man Pistor. lib. 1. quaest. 40. n. 29. See
Sarde, lib. 2. tit. 9. def. 13.

(3) A guardian who has no a@ual ma-
nagement of the money.

(4) In the ariginal, beneficie van excus-
#ie, answering to the beneficium excus-
r:‘:;c: of the civil law, which was a seizure
and detention of goods, until full
was pade.~EpiTox. peyment

const. 11. def. 36. Nich. Everh. consil. 97,
n. 2. & consil. 191. n.7, 8,9. Montan: in
tract. de tutel. c. 39. n.149. 155. 160.
178. et seq. Christin.ad Leg. Mechl, tit.19.
art. 23. n, 3. & vol. 1. decis. 180.

(7) See the Ordimance of the Wees-
kamer, Leyden, art. 42.; Amsterduin,
art, 29.; Charters of Wesop, p. 30.; Re-
solution of the States of of the
2d September 1593,
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among other points, that the principal of orphan rents may be
desired to be paid off, and must be redeemed when the chil-
dren come of age; and also, that if the principal be at any
time requested to be paid off, on six months previous
notice, it must be paid; and that those who are desirous of
redeeming must give three months previous notice thereof: so
that if the children, on coming of age, wish that the said rents
should be redeemed, the notice for such redemption ought to
be made within six months after the children have come of age ;
otherwise the rents ought to be further continued until it shall
be convenient to the debtdr to redeem the same: it is also
provided, that the payment of the rents ought to be made pre-
cisely on the day the same becomes due; namely, without
deducting any known or unknown incumbrances ; and that when
the redemption takes place, the parties levying the rents have
the option of taking them either according to the currency at
the time of the redemption, or the rate of the three previous
months, or of the subsequent currency ; lastly, it is provided,
that the securities are bound as debtors, each for the whole ; and
that the wives are also bound, although they had not renounced
the benefit of the senatus consulti velleiani, ordinis, divisionis et
excussionis ; all which is included in the term of weeskamers
regt, or the right of the orphan-hall, without any further or
other expressions being necessary. (1)

By the ordinance of the weeskamer of Haarlem (art. 29.) it
was also enacted, that the money of orphans lent out by wees-
masters, or registers of orphans’ property, should be preferred
to all other debts, unless they are older letters; and that the
orphan book should be of the same force as judicial sealed
letters, and have the same power upon the property entered on
the orphan book, so long as it is not discharged and redeemed..
The same right was conceded to the people of Wormer and
Gisp, by a grant of the States of Holland of the 10th May
1617. -

Guardians are also appointed over those who have no power
over themselves on account of incapacity, or want of under-
standing and senses; such are mad and frantick people, who
stand in need of some superintendant :- and those persons also,
who ‘their loose, inconsiderate, voluptuous, and pro-
fligate &, squander their property, are, upon information of the

(1) Ses the Weeskamer or Orphan | seq.; of Delft, art. 26 & 27 ; and of Alk-
Sutates of Leyden, art. 43, 43, 44, et | maar, art. 6.
. H2
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matters, placed under guardianship, and proper care is to be
taken of their property, like that of minors; and every one is
prohibited by advertisement from having any transactions with
them. (1)

~{1) §2a. Instit. de Curat. et tit. de curat, furios. Grotius, Inleyd. book 1.c.xx.
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Of the Nature of Things, and the real Distinctions thereof=
[Grot.2. L]
§ 1. Things defined. Things belonging to any...
2. Things are either simple, body. :
3. or Compound ; . Of Things belonging to
4. Cerporeal ; every one,
5. Incorporeal ; ' 12. Of the Nature and different
6. Moveable or immoveable. . Kinds of Things which are
7. HowActions, Credits, Rents, in common among Man-
&c. are to be considered. kind in general.
8. Of the different Manners in I3. Of the Right of Fishing and
which Things are treated Fisheries.
of. 14. Of Things common to the
9. Of Things belonging to no- Public.
body. 15. Of Things belonging to par--
10. Of the different Kinds of ticular Persons.

§ 1. HAVING already treated of persons in the foregoing Things defined.

book, let us now proceed to enquire concerning things ;

by which we are to understand whatever may be opposed to

persons, and of which it cannot be said that they are persons.

Things are to be considered either according to- their own
nature, or according to their uses.

Things considered according to their own nature, are distin-
guished into simple or componfidy
HS

L.
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Of the Nature of Things, [Book II.

§ 2. A simple thing is one that has no concern with any thing
else, but is a mere demonstration of a proposition, as for ex-
ample, that man, that land, that money.

§ 8. Compound things are those in which are included things
of various kinds, demonstrating what has becn proposed, and
consisting of a whole, which comprehends many parts; as, an
inheritance or a generation, to which belong many of the same
kind : for example, under the term animal are included man and
beast ; under the word beast are comprized a Aarse, am ox, and
an ass ; and to the word man belongs John, Peter, Paul; and
to an inkeritance belong all the goods of the deceased, viz. ouse,
garden, chattels, &c. (1)

Things are further distinguished into corporeal and incor-
poreal.

§ 4. Corporeal things are those which may be touched and
seen; as, for example, houses, lands, cloth, &c.(2)

§ 5. Incorporeal things are those which are not subject to the
touch or sight, but consist in rights and privileges; as a right of
inheritance, a right to go aver land, and the like. (3)

* § 6. Corporeal things again are either moveable or immoveable.

Moveable things are those which move by themselves, as beasts, -
horses, cows, &c.(4); or must be moved by others, as a stone
or a sword.

Immoveable things are houses, grounds, &e. under which is
also included whatever is immoveable by nature, or is fastened
with nails. (5)

§ 7. But in order to judge whether debts, actions, and credits
are considered asimmoveable, the following distinction ought to
be observed ; viz. the actions, and the right that one has upon
or to immoveable property, are considered as immoveable goods,
and all others are as moveable (6); whence it arises, that some
persons, without distinction, consider annual rents also as im-
moveable goads, if the same are established and secured upon
immoveable things (7). Nevertheless it is to be understeod,

?) L.1. §7. Ff. ad 1. falcidia.
2) § 1. Instit. de reb. corp. & incorpo-
ralibue, ?

(3) § 3. lasit. de reb. corp. 1. 203. EL
de verb. signif.

(4) E.3g. FS. de vetb. Signific. & 1 3.
§13. Ff. de acq. vel amittends possess.

(5) L. 17. in pr. cus. §§ seq. FF.de
agt. quod eleganter, tractat Maotica
de tacitis & ambiguis convent. lib. 4. tit.
15& 16.

.{6) Bartol. in L si sic 75. §:fin. Ff. de

legat, x & in l. moventivm 93, Ff. de

defin, 11,

verbor, signif. and cons. 0. Chassen ad
Cons. Burg. tubr. 4. § i vers, omnium
mobilium, num. g. Christin. ad Leg Méch-
lin. sik. 9« arty 8, nym. 16 & k. 16. art. 2.
n. 14. Gail, lib. 2. observ. 11. num. 9.
‘Taqued. de retract. municip. § 1. Gloss.y.
Bum. I. Zypay Notit. Jyr. Belg. dolhmred.
vel act. vend.

(7) SeeChristin, ad Leg. Mechlin. tic.1 7.
artic. 25. num. 8, 9. and vol. decis. 3¥2.

‘'l num. & decis. 313. num. 7. . 14. Cod.

de secund Nupt, Fab. ad Ced. libs, 6. tR.39.
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that such actions may be reckoned as immoveahle property,.
provided they really consist in enjoyment and possession ; as quit-
rents, tributes, power "of redemption, or the like: but other
common, secured, or mortgaged rents, which are redeemable,
consistng of a sum of money, as a capital sum, and of an-
mal rent, are to be considered as nothing else- but im-
movesble property, because the creditor never becomes the
owner of the mortgaged property ; for it may only be sold ac-
cording to the judgement and decree of the judge, for the
purpose of realizing the capital sim and the interest which has
accrued thereon, so that it always is and remains an action of
money(1); and it was accordingly understood so by the Supreme
Council, in March 1661, in the case of William Lauwer versua
the heirs of Niclaas Lauwer, and lastly on the 24th June 1664,
in the case of Maria Van Santen, widow of Doactor Johan Van -
Blenkvliet, versus Adriana Van Gufdorp, widow of Dominicus
Van Blenkvliet; and on December 28, 1674, the court of Hal- -
land decreed, in the case of Abraham Van Bassen against N.
N., that bonds for securing the payment of rent should be con-

sidered as moveable goods. (2)

§8. With regard to the use of things, there are two pdints. Of the differenr-
to be observed, they are, 1. either, things belonging to anybody, m
or, 2. things belonging to nobody. are trested o,

Things belonging te nobody are those, which neither belong:

' to the property of any person, nor are possessed by any
one; such as newly-diseovered islands, shells cast up by the
sé2, wild animals never caught, or property thrqwn away or
abandoned. .

§6. Farther, things belonging to nobody, heing generally of Things..
divided, may be bronght intq the possession or property of some belonging to
person, such as things that never had any owmer, or things
thandomed by their proprietors, as fishes, birds, and wild
snimals, which have never before been possessed by anybody (8),
goods which abandoned by their eriginal owner, as the finding
of sea, and hidden treasures, which belong to the first occupant
and finder of them (4); of which we shall hereafter treat more
particularly. o

——

() See Argentr. ad cons. Brit. axt. 61. | circa alia hujus materiz Wesel cum Ro-
Glss. 1. n. 5. art. 219. Gloss. 6. per tit. denburgo, ibidem allegato, nop’ ejusdem
(2) Vide Neost. de Pact. antenupt. | cum van Leeuwen opinionis est. '

o83 n, 13, & in notis. Vide Wesel ad 53) § 6, 7. 12. Inst. de ter. divis.
Nov. URr. ‘art. 13. que novella quosdam 4) d. § 13. junct. § 46. Inxtit.'de rers
veditus annuos pro immobilibus babet. Et { divis. 1 1,.3. Ff. pro derelict.

Hé
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Of the Naturé of Things,  [Book IL

Among the things which can be no man’s property are things
sacred, religious, and holy, and places dedicated to God; such
are churches, chapels, graves, and the dikes of towns, and
the like (1); but, since the reformation, we pay no such venera- '
tion to sacred places (2); and persons have a complete right and
property in the graves which are in churches, and they may be
sold and alienated by the true proprietors as their own pro-
perty. (3)

§ 10. Things belonging to anybody may be said to belong,
either to all men, or to any community of men, or to particular
persons. (4)

§ 11. Things belonging to all. mankind are the sea and the
air, as also the sand and the shore of the sea(5) ; which, according
to the law of nations, every one is at liberty to navigate, fish in,
and to make use thereof as he may think proper, but without
injuring any body (6); and how far this liberty extends among us
may be seen in the writings of Grotius, Selden, and ‘others. (7)

The ‘air may be used by every one without restraint, for
building right above his ground, in length and breadth pro-
portioned to his ground. (8)

§ 12. Things belonging to any community are either common
to the land, or common to the people.

Common to the land are those things which belong to the
whole civil society ; viz. waters, streams, rivers, highways, fords,
navigation from each province, as also the ground and banks of
those waters, forasmuch,as they are covered for the most part
of the time (9). For example, the communication of Holland and
‘West-Vriesland comes to the Rhine, the Waal, the Maas, the
Yesel, the Leck, the lakes and navigable waters, together with
the ground and shore appertaining thereto; and forasmuch as
they run within the limits of Holland, the government has the
power and right to lay upon them taxes, gabels, and other
impositions, payable by the strangers who eventually may make
use of such streams and waters. (10)

¢. 3. 8.9. ejusd. Mare Liberum, c. 5.

'd§l)§7 junct. § 12. instit. eod. No-
Selden, Mare Clsus. & Pontan. versus

76.°cap. 1. & vers. 131. cap. 7. & tot.
tit. x. & in 6. de Eccles. conseq.

(2) Calvin. Instic. lib. 3. cap.’z0. n. 30.
Ames. Anti-Bellarmin, tom. 2. lib. 6. cap..

quan 3 3 8. seq. Rivet, Controv. tract.z.'

Grot Inleyd. lib, 2. part 1. n.24.
Pr. instit. de rer. decis.

1 & 3. Instit. de rer. divis.

4 Ffdeterdim.js instit,

(3;

Jﬂ {

(7) See Grotiug de Jure Belli, lib. 3.

Selden; T van Heemskirk, in his Batavise
Aradu, page 462, and :be continuation
reof, printed in the year 1663, page

298 3oo et seq.
(8) L. 8. Cod. de Servit.

(9§ § 2. Instit. de rer. divis. & cap. unic.
quz sunt Regalia feud,

(10) See Grotius, Inleyd. lib. 3. c. 1.
n. 15, 16.26. &deJdeh,lib.a.c.s
0, 14.
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§ 13. But as the same were antiently granted to the Earls of 0&‘“ Right of
Holland for their support, so the principal use and nght thereof Fanetn
have belonged ever since to the dignity of the Earls; in which

.is also included fishing in the same waters, which every one at
present may not pursue (1) unless it be granted, farmed, or
otherwise duly allowed to them (2) ; but fishing with an angling
rod at all places is allowed to every one without injuring
another. See Placaat, April 18, 1558, by the States of Hol-
land, June 8, 1609, junct., the Placaat of the Court of Holland,
Aug. 8, 1618, and May ‘18, 1648. By which corporal punish-
ment is denounced against those, who, under pretext of angling,
trespass on the lands in Rhineland and its dependencies, and
cause any damage to any person’s hay, turf, reed, small and
thick-set alder trees, or other plantations.

§ 14. Things common to the public are those which in a
smaller degree also belong to civil society; such are the goods
of cities, villages, manors, the precincts or liberties of a town
or village, guildhalls, or those belonging to handicraft societies,
families, assemblies, and other communities ; as senate houses,
houses appropriated to particular districts, villages, and manors,
markets, churches, guildhalls of fraternities, artillery yards;-play-
houses, burying places, courts of justice, tribunals, and the like (8).
Which things may serve for many purposes, but each of them
must be made use of separately, agreeably to the regulations con-
cerning them, unless it happens otherwise with common consent.

§15. The things belonging to particular persons, are many Of Things
and various, and they are distinguished into moveable and m:m.
immoveable.

Moveable things are those, which from their own nature may
belong to one as well as to another, and may be acquired from
every person with the consent of the proprietor, and may be
disposed of.

Immoveable things are such as belong to particular persons,
and can by no means be acquired (4). They are either entirely
subject to disposal or not, as the air or the sea, or are only
partially disposable, the alienation and disposal of them bemg
prohibited by right and laws (of which we havé treated in
§8.) or by the will of the former proprietor, as ﬁducmry and
mortgaged goods, as also all’ spmtual chattels and incomes, of -
which we shall treat in the ensuing part of this work.

L
g

%;)Sewldmn“s':l.lmt demdinas. @3 ﬁrgg&do;fud.dlg.m &
Placaat, 10, 15503
1552; April 13, 3558; lrf‘-';x:t,s:;t @ Lseds e S
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CHAP. 1L
QOf Property, and how it may be acquired.
[Grot. 2, 3.
§ 1. Property defined. | §$2. How acquired.

§1. ALL right to any goods consists either in property, orin
nght of possession.

Property is that'right which appertains to every thing (1),
whether it be in possession or not; because it may consist of
property without possession, or of possession without pro-

perty (2); in consequence of which, property is dlstmgtnshed
into ﬁdl and defectwe property.

Full property is that which any person has, besides the nght
of property, and also the complete use thereof.

Defective property is, when a thing belongs to one person, the
benefit of which is enjoyed by another (8); or in which there is
some defect, so that the proprletor cannot fully dispose of it
agreeably to his desire. (4)

Full property, again, consists of ane or of many things, - or of
corporeal and incorporeal things, agreeably to the distinction
above stated.

§ 2. The property of a single thing, whether it be possessed
by any one, or have already appertained to another, is acquired
in various ways and means; some persons have enumerated
eleven ways; others, nine; and others, again, seven, five, and
less; but it would be mare proper and convenient to divide them
into three classes, under the general appellation of acgussition,
viz, first, by occupancy, or entering into and taking possessian
of a thing that is hitherto unowned; secondly, by obtaining it
afterwards by increase; and, thirdly, by a donation made by the
owper. Of these three modes, .the two first relate to the acqui-
sition of things which have no owner; and the last to the acqui~
sition of things which belong to another person.

F{ de Usy et habitat. L.1§5. §1. l’fdsw Ls.fon

€1) L.17, Ff.ad L. Aquil, L 16; § 1. E33 5 ule. Inst. de usufructn.
(3) L, 12, Pf.deacq. vel amitt. possess. [ Yf.xa(lw‘ Nov. ni
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CHAP. IIL

Of Occwpancy, or the Acquisition of Property having no Owner,
by entering upon it, and taking possession tAereof.

§ 1. Of the acquisition of living mate Things, having no
Things, having no awner. Owner. .
2. Of the hunting of wild 9. Things found in the Sea,
Animals ; or stranded, or lost, by
3. To whom permitied. whom to be appropriated.
4. Of Fowling. 10. Of the Boety and Plumder
5. Penalties an taking Swans. of Exemies..
6. Who may have Decays, axd 11. Of barren and abamdemed
in what Manner, and of Loeds,
their Privileges. 12. The Nature of Boeveur-
7. Of the Right of Fishing. regt..

8. Of the Acquisition of inani- 13. . Of Treasure-trove.

§ 1. T'WO kinds of things are comprised in the taking posses-

sion of any thing that has no owner, viz. animated
creatares, as wild and uncanght animals, or of inanimate things,
which include every other kind of things.

I say wild animals ; because animals are either tame by nature,
or made tame by custom, or entirely wild by nature. Of these,
such as are wild can become the property of any one only by
possession “and occupancy (1); for animals which usually go
from and retarn again to the house, as bees, pigeons, ducks,
swans, and the like, though they are wild by nature, and though
they go to a great distance, are nevertheless considered as being
our property ; and they may not be possessed by any other per-
son, unless they have been out beyond their time, given up, and
abandoned by us, without a hope of their returning back. (2)

All other wild animals, viz. birds, fishes, and other beasts
living in the sea or in any other waters, in the air, or upon the
earth, according to the first institution of laws, may be caught,
and possession may be taken of them (3): such was from the
beginning the general right; and it was pursued by .every one,
whether rich or poor; till such time that the hunting and flight
of the wild animals became peculiar and hereditary to the princes
ad gentlemen, and to other supreme magistrates, and limited

—

(1) §12. Inst. de rer. divis. (3) § 13. Instit, de rer. divis. L3. Ff.
(3) §15. Instit, de rex, divisy L4, L 5. | deacq.rer.domin, Bee Gen.i 9. Cicero
Ff. de acq. rer. domin, de Offic, lib. 1,

Of the Acquisi-
tion of living
Things, having
no Owner. .
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Of the hunting
of wild Animals;

to whom per-
mitted,

Of Fowling.

Of Oceupancy. [Book II.

ander certain orders (1) ; in consequence of which some of them
keep their game in their inclosed parks and fisheries :. hence it is
to be understood that those persons who keep their game in their
own inclosed parks, are the owners thereof, and they may not
be caught by any other person whosoever (2). Fishing in the
confluence of waters, fish-ponds, &c. belonging to the vassals
of his imperial majesty, or to other subjects, has several times
been prohibited under a severe penalty; nor may any person
kill their swans, geese, and pigeons, or any other birds, or shoot
them with guns, bows, or catch them with nets, cords, falls, or
with any other instruments; or steal the eggs of those birds; or
interrupt them in any way whatsoever. (8)

§2. I shall now proceed to shew particularly, how far the
hunting of wild animals extends among us, and to whom it is al-
lowed, and to whom not. Itis to be observed,-that the hunting
and appropriating of wild animals may be done in three different
ways; viz. on the earth, in the air, and in the water; and they
are generally distinguished by the terms of hunting, fowling, and
fishing. (4)

§ 8. The hunting of the wild animals, viz. deer, does, roes,
hogs, &c. may not be pursued by every one indiscriminately, but
only by those permitted by the earls or counts; and barons are
allowed to hunt only one deer annually. (5)

Small wild animals, such as hares and rabbits, may be hunted
by all nobles and principal officers of the country (except in cer-
tain places which were antiently appropriated to the Counts),
who are specified by Merula (6); who has discussed at length
both the mode of granting permission for hunting, as well as the.
manner in which the chase was to be pursued. With the ex-
ception of these persons, no one is allowed to catch either hares or
rabbits (7), even in his own land. (8)

§ 4. With respect to the flight and catching of birds, it is not
so positively fixed; but the common people are only forbidden
to catch the following, by means of birds of prey, viz. partridges,

(1) See Meryla, van de Wildernessen,
Iib. 2. tit. 3. cap. 1. Grotius, Inleyd. book 2.
pert 4. See also Christin. vol. v. decis, 84.
Gudelin. de Jur. Noviss. lib. 2. cap. 2.
Andr. Gail, lib. 2. observ. 68.

(2) Arg. §13. [Instit. de rer. divis.
vars. quicquid autem. jumct. 1. 3. § 14. Ff.
de acq. vel amit. poss. Zyp. Not. Jur. Belg.
m.( d)e mﬁ. vers. fere.

3 dcaat, April 10, 1550; Sept. 8.
1552; May 14, 2568; Feb. 27, 160z ;
and Jan. 11, 1642,

(4) §xa. Instic. de rer. divis. & L 2.
§ 1. Ff. de acquir. rer. domin, See Me-
rula, van de V;Memm;;':b. 2. tit. 2.

's) Zyp=z, Not. Jur. . tit. de venat..
ferSr? Mye‘:h, van de Wildernessen, Yib.x.
tit. 3. C. 1. in pr. Placaat, Dec. 26, 1517 5
art. 19. May 19, 1544; and leb. 12,
1561, art. 7.

(6) Wetten, der Wildernessen, Eb. x..
tit.2 & 3.
7) Grotius, Inleyd, Iib. 1. ¢, 14.
Ibid, lib, 2. ¢. 4. 0. 26.
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_pheasants, bitterns, herons, quails, cranes, wild swans, bus-
tards, guillemots, divers, and grebes, boat-bills, &c. the pur-
sming of which belongs exclusively to the Counts only, and to
such nobles as are favoured therewith by the Counts, with the
knowledge of the foresters and esquires. (1)

§5. By a placaat of the 18th April 1559, all persons are mmm;:
prohibited from shooting either old or young swans, or catching "
them with nets, or with any other instruments, or from hunting
them with dogs, so as to make these bite : and further, no per-
son may steal either the eggs of swans, or their young, on pain
of being fined for the first offence twenty-five gilders, and thirty
for the second, besides arbitrary and exemplary correction.
Moreover, no person may carry any wild or tame swans, either
marked or unmarked, without heads or feet, for sale, or sell the
seme, either on market days, or make a present of them to any
person without declaring the person from whom they obtained
them, and to whom they did belong, and also by whose order
they did so, on the penalties above specified. By a decree of
the Court of Holland, dated Dec. 22, 1555, it was declared, in
the suit between Mr. Philip van Ligne, Lord of Wasnaar,
plaintiff, and Jan Vorn van Wyngaarden defendant, that in
Holland there is an old custom, that those who fetch a swan, or
take it away from any person,” are to be punished by the
Puymgraaf, or overseer of the poultry, in the following manner ;
viz. that officer hangs the same swan or swans on a piece of
timber fixed in a large parlour, one foot above the level of the
floor, and pours over the swan a quantity of good red wheat,
until the bird is completely covered with it, which wheat
is declared to be forfeited to the parties whose right of fowl-
ing was violated, bemdessuchpecnmarypenaltyumaybe
awarded. (2)

If any person unintentionally take any noble birds, he will be
declared not guilty of such taking, provided he carry the bird
to the hawk-house (valk-huys)-at the Hague, but will receive -
for it a reasonsble reward. (8)

All other wild birds may be caught by any person without
distinction ; and as soon as they are taken, they instantly become
the property of the captor. (4)

(1) In the original Mezster-Knapen.— ?) Vide Sententie Boek, n. 43.
Ses Groti ns, Inleyd. Lib. 3. tit, 4. vers. 3) Placaat, September 323, 1549; nd
3: Placaat, Sept. 35y 1549; md, | November 18, 1555.

18, 1555. (4) § 12 Lnst. da rez, divis,
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§ 6. The regulation” concerning the taking of wild ducks wae

e renewed by two placaats of the 20th Dec. 1550, and the soth

what manner,
and of their

Privileges.

Jan. 1604, for the purpose of preventing the damage sustained
thereby in the tithes, grass and corn lands; and it was ordered,
that no person may henceforth make any new decoys within the
dikes, on pain of forty gilders, and that the same should be
broken down, unless such person has so much land on which he
can make a decoy without any injury to his neighbours; and
for the making of such decoy he may obtain leave on application
to the chief magistrate: it was further ordered, that those who
shall within ten years thereafter fix a decoy; and if it does
ast contain eight morgen (or sixteen acres) of land, it shall be
broken down, excepting those of lords of manors, who are
eatitled to keep the fowls tied on lines (it is to be understood,
that this is a right belonging to the dignity of Count) ; and that
those who keep decoys, either within or without the dikes, shall
be obliged to shut up their birds during the seasons of sowing
and reaping; that is to say, from the middle of March to the
1st of May, and from the middle of July to the 1st of September,
on pain of forfeiting six pounds, besides the uninclosed birds.
In like manner it is ordered by a placaat of Jan. 28, 1591,
in the country of the Rhine, and of May 13, 1610, and
May 10, 1611, at Delft, that no person who is not possessed
of landed property to the amount of twelve morgen (or twenty-
four acres) either freehold or leasehold ; of which land, in the
territory belonging to Delft, six morgen (or twelve acres) must

_annually be cultivated ; he may neither rear any pigeons nor

construct pigeon-houses, on pain of forfeiting six gilders for the
first offence, twelve for the second, and for the third offence he
shall be subject to arbitrary correction, and such pxgeonsbonse
shall be demolished.

The privilege of fowling, however, is so far granted by =
placaat of Jan. 8, 1585, that no person may attempt, either by day
or night, to approach the decoys, creeks, canals, rivers, or any other
waters, to or within the distance of five hundred roods, or run
towards them, or towards any wharf situated near them, and shoot
with any long or short fire-arms, or knock at their fences, toss their
sails, or throw them over, and make any noise whatever, either
by calling or screeching in or about the before-mentioned

creeks, canals, rivers, or any other waters, by which the fowls
may be chased away or disturbed from their cages, on pain of

forfeiting such fire-arms, and of being fined ten gilders for the
9
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first offence, and for the second such offénder ehail be sabject
to arbitrary correction.
Moreover, by the placaats of May 2, 1605, Sept. 10, 1608,
and Oct. 27, 1610, the shooting of any pigeons or tame ducks
in the country is prohibited, bn pain of forfeiting' twelve gilders
for the first offence, ard afterwards twemty-four gilders, besides
the forfeiture of the fire-arms and arbitrary correotion.
If any persons chase and shoot a wild bird, and if it dees not
fall immediately, it afterwards may be caught or taken up by
any other person. (1) :
§7. The right of fishing in the North and South Seas belongs Of the R'S“”‘
to all the fishermen of the adjacent countries. (2)
But fishing may be ‘practised with an angling red in rivers,
and in other waters (which, as we have already stated, are among
royalties (8) ;) provided that no person, under pretext of suth
angling, injure the freeholders in Rhineland in their hay, reed,
turf, elder trees, or any other plantations. (4)
Those only who'are possessed of the right of sovereignty may
fish with fishing dpparatus in the rivers and navigable waters. (5)
The plaesats of the 8th February 1521, snd the 26th April
1578, the 9th March 1580, the 16th April 1588, the 8d June
1609, 5¢h March 1610, 20th of May 1624, and 18th of March
1648, preseribe the mananer of fishing, and also the kinds of
apparatus ‘which must be made use of, as well in the North Sea -
as upon the herring fishery and great fishery; -and likewise
dirget the manner of fishing, #nd the fithing appamstus -which
i to be employed in the tivers, lukes, and ¢hannels, both
within and without the ‘dikes.
§8. All inanimate things which have ho owner, belong to the Of the Acquisi-
Person who first finds or takes them up, withoiit- distinction. (6) 1“?,,':;:",;“:;';;“
‘Of -this deseription are unkmown ‘islands diecovered in the noOwner.
sea(7); as also goods abandoned by their proprietors (8) ; money
thrown away to make people scramble for it (9); and likewise
the productions of the sea itself, and whatever may be cast on
shore. (10)

(1) § 13. Instit. de rer. divis. L 5. §x. | 1553; Apdl x3, 4558; -ndMay u.
de acq. rer. doviin. 1568.
(2) L. 1. Ff. de acquir. rer. dotm. Vide (6)1:3 Ff. de acquir. vel amittend,
¢tiam Batavise Arcad. p. 300. .
(3) Pbm(,Apil:;,u_;s and of the ( 952 Instic, de rer. divis.
, June 3, 1609, artic. 21. 545,46 Inst. de rer. divis. 1. 3,
(4 Arg § 12. Instir, de rer. divis. vers. Pf de his qu pro derelict. et Groeneweg.
Placaat of the Court of Holland, | ad § 47.
Avg. 3, 1613 ; and May 18, 1643, (9) § 45. Inatit, de rer. divis.
(s) Placaat, Apeil' 10, 1550; Sept.'S, (10) §18. Ingit. de rer, divis.
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‘Things found in
the Sea, or

‘stranded or lost,
by whom to be

appropriated.

- Qf Occupancy. [Book II.

Stranded goods which are lost by high floods or shipwrecks,
being taken up from the sea, and found on the shore, remain
under the property of their former master and proprietor, and
‘cannot become the property of any other person (1). These
regulations were at first neglected by us, but afterwards it was
understood, that all shipwrecked things found in sea, and all
stranded goods should devolve among us to the Counts;_but in
process of time the equity of the Roman laws for the most part
relaxed these regulanons

§ 9. First of all, in consequence of the stranding of a ship of
Hamburg near Schevening, in the year 1442, it was ordered
for the future, that every person who should lose his property
by shipwreck, may again appropriate it to himself wherever he
may find it, except the inhabitants of such countries where a
different practice obtains against the inhabitants- of Holland,
concerning which subject several decrees have been issued.
Such goods were taken care of faithfully and carefully by the
treasurer general of Espergne(2), and publicly sold for the
advantage of those who may thereafter be found entitled thereto,
and the proceeds thereof were to be given to the owner of the
goods, after deducting a reasonable sum for salvage ; all persons
seizing such property without giving information thereof either
to the treasurer or his overseers, and receiving salvage for the
same, will be punished as thieves, as well as those who receive
and detain such goods. (3)

A similar practice obtains in the case of all other goods, if not
intentionally abandoned, strayed, lost, or mislaid by the proper
owner ; the right to which goods is not forfeited by the proper
proprietor thereof (4) ; but the finder of such goods must take
€hem to the public keeper (5). If such goods be not claimed by

the right owner, they will devolve, in the last place, to the
Count. (6) -

§47 Instit. de rer. divis. L 1. Cod.
Lult, Ff. de incend. ruin. et

“ﬁmﬂ
Rent-
() mﬁnﬂumu’ Jlleata'

further, Grotius, Inleyd. lib.a. tit. 4. in
fin, vers.Wat belangt. De Jure Belli, Iib. 2.
¢, 7.n.1. Andr. Guil, lib. 1. observ. 18.
Zyp. Not. Jur. Belg. tit. de Jure fisci, in

van Espergne.
respondent English Officer.—EpiTox.
(3) See the Placaats, March 10, 1529;
B:g 13, 1549 ; renewed July 27, 1556 ;
8, 1559; July 13,1563 ; March 9,
1567; July §, 1559; May 17, 1574;

and Feb. 29, 1579; also the Placaats of

Nov. 4, 1606 ; May 24,1613 ; April 20,
1620; O&. 3!, 1626; Feb. 4, 1648;
May 37, 1631; and Dec. 2, 1663. See

verd. Bona Naufraga. Christin: vd.s
decis. 94. Batav. Arcad, 65 (mihi) 447,
and p. 288. et seq. edit. 1663.
(4; L. 67. Ff. de rei vind.
(s) Burgund. ad cousuetud. Fland.
Tract. 12. num. 2, 3, 4

(6) Tot. tit. Cod. de bon. vacant. Cost.
Antwerp. titul. §8. art. 3. Goris Adversan
Miscell. Tract. 3. ¢. 12. 0. 1, et seq. Cax

! sanad Cousuetud, Busg, mb.x.Ss.
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§10. Among things that have no owner are also to be

reckoned the booty and prey taken from our enemies in war;
of which the immoveable goods devolve to the commonweaslth,
but the chattels and moveable things devolve to the right
owner (1). 'The same may be said of such goods as may have
been taken and obtained in certain particular cases, or to booty

118

Of the Booty
and Plunder of
Enemies.

aoquired on highways ; but things obtained by soldiers when -

on public service during war, and conquered, are to go to the
treasury of the state, with the exception of a small dividend
amongst them as a gratuity. (2)

§11. According to the Roman laws, under this description
are comprehended barren and abandoned lands, which may be
appropriated by every one after the expiration of two years (3),
but this practice does not obtain among us; but the same may
not be owned by others, and such lands- must remain under the
property of the former owner, even though the same should have
been’abandoned in consequence of war, or influx of water, or any
other occurrence and inability; for Philip IL, in the year 1587,
by letters patent offered certain lands, which had been aban-
doned by the inhabitants, in consequence of tlie surprise of war
and famine, to be possessed and cultivated according to their
desire; and added to this clause, that the expences incurred in
improving such lands must be defrayed by the former owners. (4)

§ 12. The taxes laid upon the dikes in South Holland and
Gelderland, are an old right. No person may abandon his lands in
consequence of the taxes introduced for the purpose of keeping
the dikes in repair, without abandoning all his other lands, houses,
rents, and other goods situated within the circumference of the
dikes, from which the taxes may be realized or levied ; and if they
prave inadequate, a claim may be inade upon such other lands,
and the whole bosom (boesem) proceeding from the same lands

Of barren and
abandoned
Lands.

‘The Nature of
Boesem-Regt.

subjects the owner to the duty for keeping dikes in repair, which

is called the boesem regt, or bosom-right (5). Further, no per-
son may, in the countries mentioned below (5), abandon his
lands on account of the expences of the ze-weer or sea weather ;
otherwise the sheriff, who has laid out his money, if the land
is not good, may seek his remedy against his other goods. (6)

(1) § 17. Tnstit. de rer. divis. Grotius, (5) See Beschryving van Zuid-Holland,
. 3. part 4. num. 31. P 578. Gereformeerde Dyk-regten van

(2) Grot. de Jure Bell. Lb. 3. c.6. tryk Nymegen, over-en-neder Betuwe,

mn. ad § 17. inst. de rer. divis. Sam aas en Waal. c. x1. art. 3, 4.

(3) L.8. de omni agro deserto. (6) See Keuren van de Landen Voorn.

(4) See Zyp. Nazit. Jur, Belg. de Jure | art, 69 & seq.
Emphyth, in fin. .
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§ 13. Any concealed treasures, which a person may find wpon
or in his ewn ground, belong to himself in propriety; but if any
such treasure be found in the land of another person, one half
thereof belongs to the owner of the soil, and the other balf to
the finder. (1)

In many countries, where treasure is found, it is seized and
appropriated by the government of such countries; sand this
usage, according to Christin (2), has obtained in almost every
piace: but Grotius says that this is uncertain amang us(8) ; and
the right of the Count to such treasure was objected to on good
grounds. Where, however, there is no sufficient proof thereof,
other writers- are of opinion, upon good grounds, that in such
case we ought to follow the written laws, Propterea quod,
mmpe,quicgumdeeocmdumrqxriaw legibus propriis, neque
Romani juris vigor dissuctudine uswve contrario hac in parte
encrvoalus sit (4); of which there is a good example in the case

'oleeaanetemofLangweld,who,mdlggmgalemat

Sgravenhage, found a small-fot contairing some gold coins, to
which the chamber of acoounts could not prove themselves to be
entitled ; but as he could not afford. to go to law with that
chamber, (having previowsly agreed with the owmer of the
ground), be petitioned the chamber, that all the right which any
Caunt might bave to such money might be entirely transferved
to him; and, after a previous advice of the tressurer of the
perquisite-money of the country, denominated Espergne (5), and
of the advocate-fiscal, his application was granted in consequence
of his poverty, by certain latters written on that subjece, and
bearing date June 30th, 1696, but with a condition that. he
should pay sixteen of such coins to the dignity of Count. (6)

(1) § 39. Inst. de rer. divis. & L unic. p(mﬂli)“!,orp 282 et seq. of the
de Thesur. edition of the year 1663.

(3) Ad Consuetud, Mechlin, tit. 1. (5) In the original, Rent-meester wan
are. §3. Mﬂmmdelmldll,libm Espergne; this officer seems to have an-
c.8.n7 swered to our recewemmcnl of coun-

?2 {n..l:yd lib. 2. in ﬁ::.m . m?al’:m'ou. B.A. H.

Groeneweg ahqn. Ragister x
83 Inst. de rex. div. and Batav, Arcad s



( 15 )

CHAP. IV.
Of the Acquisition of Property by Accession and Increment. ,
§ 1. dccession defined. are entitled to the Right of
2. Increment, how and by whom Increment.
to be appropriated. 4. In what Cases the Right of
3. How far Lords of Manors Property in Land is lost by
Inundations, &c.

§1. ACCESSION is a mode of qumng Property, in which: Amum

any corporeal thing receives an increase, either by
natural or by artificial means.

§2. With respect to such increase, it has been maintained
in behalf of the Counts in Holland and West-Friesland, that
that the same belongs to them (1); but this has been denied by
others, because the variety of customs, and the decrees passed
in consequence of their being considered as right, would render
such chim very uncertain (2). It is probable, that islands and
increments formed in rivers and in the common waters of the
comtry, and which are separated from the other land, may
appertain to the dignity of Count, while the flowing rivers
till this present time belong to the Count, and are consequently
reckoned among the revenues of the country, whence it
follows that all increment in the same belongs to him also (8).
But it cannot be applied to whatever the sea and the rivers
imperceptibly cast upon any person’s land, whereon it begins
to teke root; and as we have no rule on this subject, it
must therefore be understood, according to the Roman laws,
that such alluvion or imperceptible increase belongs to the
owner of the land where the increase had taken place (4). But
it is otherwise in respect to lands which are overflowed only:
for an inundation does not alter the face and nature of the
earth ; and therefore, when the waters have receded, it is appa-
rent, thiat the property will be found still to remain in him in
whom it was vested before the inundation. (5)

(1) Plac. May 23, 1559. Goris de differ. Jur. § 23. Zyp=, Notis.
(:)Gmlnhyd lib. 2. c9.ven In | Jur. Belg. tit. de Jure fisci vers. Res com-
munes Perz, sd Cod. de Alluv. num, 8.

@) On this subject, see Plac. My 23, | Consult. & Advys. tom. 2. cous. 26.

1359 Grot. Inleyd. lib. 2. tit. 9. vers. (4) § 20,31, Instit. de rer. acquis.
Dat sodanig, & de Jure Belli, lib. 2. cap. 8. é5l§ 24. Instit. de rer. acquis. J, 7.

" num. 10, Christia, vol. iv. decu.86num7 § 6. 1. 30. § 3. de acquir, rer. domin.

Increment, how
and by whom to

be appropriateds
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Antiently, it was customary that increments in rivers belonged
so far to the adjacent lands as a person could ride on both sides
with a dung cart, or, according to the old customs of the
country, wells may be dug; of which increments, before the
Jjustice of Maas-sluice in the year 1568, a dam was made by
some old people, which extended so far in the river, that a
person going from his land could reach to the opposite side
with his sword. (1)

How far Lords § 8. In Holland and Zeland the lords of the manors pretend,

o imomsare _ that by virtue of their manors they have a right to increment,

ment. though no mention is made thereof in their letters of investi-
ture; unless such right was expressly excluded from the
letters of investiture; and accordingly it was so understood by
the court of accompts of the sovereignty, in the years 1557 and
1560.

. The treasurer of Beooster Scheldt (East Scheldt) was ordered
to make a collection of the duty imposed upon the furzes and
increase, and as the lords of manors who possess the same in
the district under his receipt had refused to pay it, and in con-
sequence of this refusal he was unable to make the intended collec-
tion, he informed the chamber thereof, by which he was ordered
to submit the case to the consideration of the full college of the
court of Holland, where it was understood that the lords of
manors were entitled to such furzes, thickets, and increase, pro-
vided they raise their manors, and pay the duty imposed
thereupon.

But in the countries where the Counts had granted the
land under certain regulations (2), the right of increment belongs

' to the Count (8). If the land be drained up to the river, or
have accumulated in such a manner that its just extent cannot

‘be ascertained, the right of increment belongs to the owner. (4)

In what Cases § 4. Where lands have been inundated by the waters of the
the R"""‘ ccountry, and have remained in conjunction with them for the
Land "{0""7 space of ten years, and grow up again with mud, and become
“ solid land, they are considered by us as abandoned, and devolved
to the Count (5). To the lords of certain downs or wildernesses
belongs also that part which was covered or filled up with sand

(1) See Grotius, Inleyd. ). 1. cap. 9. (4) Grut. de Jure Belli, lib. 2. cap. 9.
num. 13. 17. & de Jure Bellj, lib, 3. . 8. num. 13.
num. 14. (3)Axg§ﬂ in verb. Iangm tem-

(2) Roetalen, in the otiginal, for which pore instit. de rer. dxm.k&
Do corresponding English word is to be | usucap. Grot. de Jure Belli, lib. 2. cap.%.
found in the dictionaries. num. 10. coutra § 23. instit. de rex., divis.
(3) L.16. Ff. de acquir. rer. domin.
Li§6 l’fdellnmmb.



Ch.4.] by Accession and Increment.

for the space of ten years, and has the semblance of a wilder-
ness, and which has remained uninclosed. (1)

Several decrees, corresponding with the above regulation, were
given in the year 1525, by the court of Holland, because their
ancestors, before the great inundation of the year 1421, had
landed property there; but if there have not been from time to
time some mark of possession, and repairs, as by fishing or
otherwise, they are considered as not being able to retain the
possession thereof (2): so it was understood by the court of
Holland, in the case of the procurator general, who summoned
all the freeholders of the lake of South Holland; saying, that
in consequence of the inundation of the year 1421, he was
entitled to all the lands and fisheries which they possessed
therein ; upon which the burgomasters of Dordrecht defended the
rights of their fellow citizens, the freeholders of the same lake,
that the procurator general was not entitled to such a general
demand, but that he should be obliged to institute his action
concerning it, and that he should consider it as being the
privilege of the dignity of Count; upon which a decree was
passed in 1502, against the procurator general. It was also
decreed on the last day of January 1588, by the supreme court,
in behalf of the heirs of Gerrit van Roon against the procurator
general and dikegrave and the high inspectors of the banks of
Bonaventura, which decree was afterwards confirmed on a revi-
sion.

They who have a right to the increment, may make daml,
inclosures, or other works, provided they do not injure the
interests of a third person, or the common navigation (3). For
the prevention of damages or obstructions to the fisheries or
neighbouring grounds belonging to any person by means of such

dams or fences, certain places have particular statutes and
local laws. (4)

(z) Grotius, Inleyd. book 2. c. 9. vers.
Door ¥ 9

(z) Coutnl 23. quib. mod. usufruct.
Grotius, Inleyd. lib. 2, c. 9. vers.
levrl & De Jure Belli, lib. 2. ¢. 8. n.10.
Cons. & Advys. tom. 3. mns.26 pum. 2.
van Zuid Holland, (Descrip-

tion of South Holland) page s 8
(3) Arg. tot. tit.  Ff. deﬂumm Ne

quid in flum. publ. Perez ad tit. Cod. de
Alluvionib, § 1.

(4) On this subject the reformed Dyke-
laws of Nymeguen, the Upperand Lower
Betuwe, 5aint Maas & Wa m‘(’{ the States
of the principality of Gelder and the county
of Zutphen, agreed upon at the convention
of eim on the 25th Aug.1640. cap. 36
& 17. :

18
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CHAP. V.
Of artificial Accession.
[Grot. 2. 8. 9.]
§ 1. Artificial accession defined. the Compound belongs.

2. What has been sown or cul- 4. To whom a Picture or Writ-
tivated upon anry persom’s ing upon another Person's
ground, belongs to the pro- Pannel or Paper belongs.
prietor of the ground. 5. Of Property by Confusion.

3. Where Two Substances are 6. In what cases Compensation
mized together, to whom ought to take place.

Amﬁcul Acces § 1. ARTIFICIAL accession is, when two thinge being joined
together, that which is of the greatest value attraets to
itself that which is of less value, in consequence of the shape
derived from the commixtion.
What hasbeen  § 2. Whatever is inseparably cultivated or sown upon the
sown of culd- ground of another person belongs to the owner of such
Penonts ground (1); whether any person had sown the seed of another
mmg‘; person upon his own ground, or his own seed upon another
of the Ground,  person’s ground. (2)
Where Two § 8. If from another person’s marble a statue be produced, or
mﬂ:;d from another person’s malt beer be made, or from a person’s
towhomthe  materials wine and honey, mead and the like, be made; or if they
jepund  be made partly‘from another’s materials, and partly from the
maker’s own materials: in these cases the matters which are
joined together cannot be separated from each other, and as
the form or shape contributes more to the essence of the thing
than the matter, the possession thereofis consequently adjudged
to the person who imparted the shape, provided the latter pays
for whatever he has brought upon another’s ground (3). Very
frequently it happens that a thing which is added to another
substance, is of greater value and more costly than the substance
to which it is added ; it must, however, follow the substance to
which it is put, just as one person’s gold that is woven into the
cloth of another, belongs to the cloth. (4)

To whom a §4. 1 said in comsequence-of a shape derived from commixtion,

%‘;“:‘:’w that is, if the two substances united together can be conveniently

(1) L.2. Ff.de superfic. & 1. 0. Ff. (3) § 25. Inst. de rer. divis. 1. 13. § 1.
de acquir- rer. domin. § 21. Inst. de rer. Ff. de verb, Signif. 1.6. § 1. Ff.de Auro
divis. & Arg. leg. 1.9. § 3. Ff. ad Exhibend.

(2) § 29, 30. Instit. de rer. divis. (4) § 26. Inst. de rer. divis.
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separated from each other, and be brought each to its former mh'{?m-
quality, just as s thing that is made of silver or gold can easily beloege.
be converted into rough gold or silver, by which the thing is not - °

lost, but on the contrary each person retains his own property. (1)

An exception, however, is made in favour of the art of
painting ; for, if any one paint any thing upon cloth or board
belonging to another person, such painting belongs to the
former (2); the same maxim is also in force among us in
to writings executed on paper belonging to another person (8);
for a person may write any thing of as much value as the paper
may be worth, just as a painter may paint upon a pannel or
piece of cloth: for example, a person may write down his
accounts, or his thoughts, or any thing else which he does not
wish to communicate to any other person, upon a piece of paper
belonging to another person. (4)

§ 5. If the materials of two persons be incorporated together, Of Propatty by
without any new form or shape being communicated to them,
then the whole mass or composition is common to both pro«
prietors. (5) Co

§6. In conclusion, it must be well observed, that in mixing In what cases
together the goods of one with the goods of another, or the ma~ cughr vy ke
terials of one with those of another, if such cormixtion have Place.
taken place in good faith, in this case the person to whom the
possession is allotted, is obliged to make a reasonable compensa-
tion to him who must give wp his property (6); otherwise, if
the commixtion had unfaithfully taken place, in which event the
owner of the materials must retain his right, and the person
mixing them forfeits his labour, together with the materhi‘n
Msehes. (7

(+) § 25. Instit. de rer. divis. 1. 38. (s) § 27. Instit. de rer. divis.

§4. Ff.deleg. 3. (6) § 26. Inatic. de rer. dlvb.kiﬂﬂln
(2) § 34. Instit. de rer. divis. num. 4. Jmemmnauutamn
{3) € § 33. Inst. du rer. divis. minem cum alterius

(4)Sea0rouu,lnleyd. L3 ap-8 nm.n.u.uam-u 1208,
hier, towards the end. Mynsin- | _FT. d. R. Jur. lib. 2. feudor. tit. 28,
N'Vm.ndl’mmdoﬂmud (7) § 30. Inmit, de rer. divis. -
d. § 33. Instit, de rer. divis.

'—14
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CHAP. VL
Of the gathering of Fruils.

[Grot. 2. 6.]

§ 1. Of the gathering of Fruits
from the Properly of
another bond fide possessed
as a Person’s own.
2. Fruits defined.
3. When and how the Percep-
tion of Fruits ceases, and

Restitution is to be made to
the lawful Owner.

4. Where a Person possesses a
Thing unfairly, he is
obliged to make Resti-
tution.

§ 1. BY the possession of an estate which a person bons fide
believes to be his own, he acquires in consequence the
possession of the fruits of such estate. (1)
§ 2. Under the term fruits is comprized whatever the pro-
perty so possessed could annually produce; viz. all fruits of
trees, fruits of the earth, as also whatever is produced from the

~ cattle; viz. calves, foals, lambs, bees, chickens, young pigeons,

When and how
the Perception
of Fruits ceases,
and Restitution
is to be made to
the lawful
Owner.

geese, milk, cheese, butter, and the like. (2)

~ §8. This possession and perception of fruits ceases as soon
as the property is claimed by the proper owner; and after a full
pleading at law had thereon, all the subsequent fruits and
profits must be restored to him (8), as well as the expences and
improvements made to_the said property ; but should such ex--
pences and improvements exceed the benefits which the possessor
had enjoyed, he may claim again the whole of such expences or.

. improvements, provided the value of the profits actually enjoyed

Where a Person

wsu“ a
*Ching unfairly,

~

be deducted and discounted. (4)
§ 4. No person may in an unfair manner, and knowing that
he possesses a thing belonging to another person, enjoy the

(1) § 35. Instit. dc rer. divis. 1 48.

fructuum naturalium aut industriafium et
Ff. de acquir. rer. domin.

(2) § 19. & §39. Instit. de rer. divis.
junct. L.7. § 12, 13. Ff. Scluto matrimon.
{. 19. L. 28. 1. 36. Ff.de usur. L. 62. de rei
vind. L. 3, 4. Ff. de usufr. car. rer. quz
usu cousum, L 121. Ff. de verb. Signific.
& ibi Gaddxus. Vinnius, ad § 5. Instit.
de rer. divis. et Stockmans, decis. 127.

(3) L. 22. Cod. de rei vindicat. 1. 2. de
fruct. et lit. expens. § 2. Instit. de offic.
Jud. Idque nulla amplius distinction. factor

rejecta Stricti Juris, et bon. fid. item rea-
lium aut personalium actionum distinctione.
Mornac & Autumnn. ad d. 1. 22. Cod. de
rei vind. & Confer. du Droict in L 45. Ff.
de usur. Rebuff. ad Constit. reg. de fruct.
art. 1. in pr. Sande, L. 5. tit. 15, defin. 1.

(4) L. 31. Ff. de petit. heredit. L 48.
Ff. 41;. rei v;ndicat. l. 11. de Noxal. action.
See this subject treated at length by Sande,
l1.3. tit. 15. defin. 2, 3, 4. & DD. ibi al-
egat.
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benefit arising therefrom; nemo enim ex suo scelere compendium be is obliged to
habere debet ; but such person shall be obliged to restore, not :-.h Restitu-
only the goods and the fruits enjoyed by him, but also whatever
the owner might have acquired otherwise, after previously

deducting the expences. (1)

(

CHAP. VIL
Of the Acquisition of Property by Tradition or Trangfer.
[Grot. 2.5.]

§ 1. Possession, how acquired.

2. Of moveable Property.

3. Within what Time Goods
sold for ready Money, but
not paid for, are to be
claimed back.

4. Of immoveable Property.

5. By whom Transfer may be
made.

6. The Property and Possession
of Goods, by whom to be
acquired.

7. Whether and how far
Parents are entitled to
whatever Children may
acquire while boarding
with them..

§ 8. Who may not deliver up or
transfer their own Pro-
perty.

9. How private and fraudulent
Transfers are to be an-
nulled.

10. Whether a debtor may, to
the Prejudice of his Cre-
ditors, renounce and abdi-
cate his Right of In-
heritance.

11. Whether a Person may pay
a Creditor, to the Prejudice
of his other Creditors, a
Sum of Money before the
" Day on which it is actually
due.

§1. [N order to acquire goods belonging to another person, 8 Powsssion, how
transfer is necessary, for a mere promise and agreement
cannot make any other person owner thereof. (2)
§2. With respect to moveable property, it is sufficient that Of movesble

it be delivered by private contract; as also when any body sells PP

or makes me a present of any part of his goods which I had in
my keeping, or the fruits enjoyed by me as a tenant; which things
per fictionem brevis manus, are considered as delivered (8); so,

(1) §-35. Instit. de rer. divis. L. 22. Cod.
de rei vindicat. ). 3: Cod. de cond. ex lege
junct. § 2. Instit. de offic. Jud. 1. 62. § 1.
Fi.dereivind. L 5. Cod.eod. L 12. Ff.
quod met. caus. L 7. pr. Ff, solut. matrim,

1,36. § ult. FF. de petit. L. §1.in pr. Ff,
famil, erciscund.

(2) L.20. Cod.de pact. L x5. Cod. de
rei vind. arg. L. 3. Ff. de oblig, & art.
§ 40. Instit. de rer. divis,

(3) § 44. Instit. de rer. divis.

\
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in the ease of merchandize deposited in a warshouss, if the key

. ofmchwarehouaebedekmedwdlebuyu, the merchandise

Within what
Time Goods
sold for ready
Money, but not
paid for, may
be claimed back.

is considered as also delivered (1); but delivery arising from s
sale does not follow the possessiom, unless the purchase money
be paid, or the purchaser give security for it, or the purchuse
money be tendered to the vendor. (2)

§ 8. In like manner a merchant may sue for goods sold, and
claim them back as his own property (which he sold for ready
money, on condition to deliver or make them over) in case the
purchaser fails to pay the purchase money; and wherever or
in whose custody soever such goods may be, they will be con-
sidered as the vendor’s own property, till the sum ngreed upon
is paid (8), unless suchgoodsweremthe meantime sold in the
public market, where it is understood that goeds are wnder no
claim, because at & public market one cannot properly inquire
in what manner the vendor has got the goods thus sold ; neither
can the purchaser see the vendor’s person and good faith, it
it being almost unknown to the others; and without an assu-
rance of the possession of the goods purchased, the access to
the market will decline, in which case the purchaser who bought
the goods in good faith at the public market, camnot restore
them to any one who may claim the same, either ander that
or any other pretext whatsoever, provided the claimant pays
the purchase money. ()

If goods be sold for ready money, but not paid for, and on
their being resold if a third person purchase them dona fde, and
pays for them accordingly, if such goods be demanded back, it
would be very hard spon him who purchased them from the
last proprietor, and who did not know but that they were his
own free goods, to be compelled to deliver them up ; concerning
* this point it has been settled in some places that the right of
demanding goods seld for ready money, ansl remsining unpaid-
for, shall continue only for a certain short period ef time, within
which it must be prosecuted. At Amstevdam this period is
limited to six weeks by the statute of that place of the $1st
January 16589, and at Leyden to fourteen days by the statute
of that place, dated the 24th Sept. 1659.

(1) § 45- Inst. eod. (4) See Grotius, Inleyd. book 2. ¢. 3.

(3) § 41. Inxtit. de rer. divis. & ibi. | vers. Uytgenemen. Costal. ad L 36. Ff.
DD. L. 5. § pen. Ff. de trib. art. Customs | de condict. indebiti, and the DD. cited in
of Antwerp, cap. 58. art. 7 my Censura Forensls, Hb. 2. cap. 11. n1. 3.

(3) § 41. Instt. derer divis, La3. Ff.

de rei vindicat, & 1. 16, Cod. de Evicts
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In Rynland it is customary in the country to agree that ships,.

boats, horses, or cows should remain mortgaged for the amount
of the purchase money until it is paid; and though such goods
fall into the hands of a third person, the right of demanding the
goods so sold is theve still in force. (1)

And it is a general custom, that in the bill or bond the ship
be in such a manner mortgaged for the amount of the purchase
money, that, to what port soever she may navigate or sail,
and in whose poesession soever she may be, she may be seized
and carried to law, ae long as the amount for which she has
been purchased remains unpaid. (2) The same custom exists

with regard to transferred and resigned moveable property, of

vhich a person has continued in the temporary possession at the
vill of the owner, and to which a third person would not be
entitled, although there should be a positive or tacit agreement
between the possessor of such property and such third person ;
provided the agreed right of detaining such property should
fully sppear in the transfer of such allowed possession, agreeably
to sn order made at Amsterdam, May 31, 1681. (8)

§4. In order to prevent the commission ofﬁmﬂsupon immove-
sble property, the law doee not allow every sort of livery or
transfer; in comsequence of which a certain regulation was
gradually adopted in regard to transferring immoveable property.
Land, houses, out-houses, &c. therefore are not held by us as
transferrod, unless the transfers thereof are previously passed
and executed before the magistrates and the justices of the place
where the property is situated. The transfer of allodial londs
ought to be passed and executed before the lord of the manor and
his vassals ; see the placaat, May 9, 1529 (4), to which the States
afterwards added, in the year 591, that where transfers are
made-of goods by virtue of sale or exchange, the fortieth permy
thould be paid for the same, an pain of all transfers otherwise
nade being annulled and declared void. (5)

The immediate design (causa impuisiva) of the said plwuts
was, not only to prevent persons from being deceived in the
buying, selling, and mortgaging of immoveable property, (which

is very seldom possessed with such full, free or right property,
88 it would otherwise have been) ; but also to ascertain the wealth,

(l) See the Cusiom of Rhynlind, (4) Grotius, Inleyd. lib. 2. cap. §. vers.
aar ontilbaar. Chnistin. vol.i. decis. 24 .
' (") Alx l.2. Ff deleg. Commissoria, (5) See Placaat, Vander 40 penning,
&112.¢a, 3. Ff. de pignorat act. (Placart of the 4oth penny), art. 1.

(3) See it in Cons. & Advys. Rotterd.
}ant 3. coms, 174,

198

Of immoveable
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situation, and circumstance of the property possessed of by the
inhabitants, as well as of each place; it was therefore several
times decreed by the supreme court that the clause mentioned in
the said placarts, viz. that ¢ the sale, alienation, and
otherwise effected, should be declared null and void,” has
relation to a third person, but not to the dealers themselves (1),
From the operation of these regulations are excluded all alie-
nations acqujred triulo universali, by inheritance, marriage,
donation, bequest by last will, community of property in conse-
quence of marriage, separation of estate, or the like. (2)

By the statutes of Leyden the two following cases are excluded,
viz. whenever the purchaser is immediately put into possession
of the goods sold, or the sale has taken place after the affixion
of cards ( Billetjen). (8)

Goods stolen from a person, or unfairly alienated, may be
recovered by an immediate seizure and demand from the person
who may be in the possession thereof, though he had purchased
them bona fide, without paying the cost of the same (4); but as
every one may not justify himself (5), the seizure must take place
with the knowledge and assistance of the sheriff. (6)

In several countries, however, the preceding regulation is
not observed ; thus, in the case of goods purchased at fairs
or public markets, the purchaser is not obliged to return them
again without being paid the price for which the goods were
purchased (7). The same kind of right is possessed by pawn-
brokers, venders of old clothes, gold and silversmiths, after
they had previously exposed to public view, at their door, during
the period of eight days, the goods purchased by them. (8)

§ 5. Transfers may be made by the owner himself, or by his
proxy (9), provided the power of attorney for transferring
moveable property be passed before the sheriffs; yea, such pro-
perty passes, according to law, upon the death of the owner by

1) See Neostad. Suprem. Cur.decis.7o0.
in gu. Cur. Holl. dec. 33. in fin.

- (2) See Neost. Suprem. Holland. decis.8.
Chrigtin. vol. 1. decis. 362. Zype, Not.
Jur. Belg. tit. de rei vindicat.

city of Amsterdam, statute book A. fol. 33.
In the printed charters of the year 1613,
page to7. Charter of South Holland,
page 114. Statutes of the country above-
mentioned, art. 10§ & 106. Statutes of

(3) Arc. 112,

(4) Recueil van Rosenb. c. 46. n. 28.
et seq. Utr. cons. 2. D. cons. 44. Wissen-
bag, ad 1. 2. C. de furtis. L 3. 1. 23. Cod.
de rei vind. 1. 16. Cod. de evict. 1, 2. Cod.
de furt. Handvest (Charter) of the Lady
Maria, A.D. 1476.

(5) Unic. Cod. ne quis in sua caus. jud.

(6) See the Statutes (Keuren) of the
city of Leyden, artic. 137. By-law of the

Zealand, cap. 3. ant. 23.

(7) Zyp. Not. Jur. Belg. tit. de rei
vind. vers. Jure.

(8) Placart of the States of Holland,
March 17, 1663. See also Grotius, Inleyd.
book 2. c.-3. vers. uitgenomen. A. Mat-
thei Paremiz. 7. n.17. et de Auctionib,
C.11. 1. 70,

(9) § 43. Instit. de rer. divis.
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transfer, (even against the will of the proprietor), just as the
fustice delivers over to the creditor the power which he had in
his keeping, or the power over all the debtor’s other goods, or
the proceeds thereof realized by execution. (1)

§ 6. The property and possession of things may be acquired, The Property
not only by and through ourselves, but also by and through those :'.dcmn
who are under our power and command (2); and likewise 'b"',ﬂ: be
through those whom we commission to act for us, and to execute " * -
our business to our advantage. (3)

§7. Further, among us, parents acquire a full property in Whether and
whatever their children may obtain, whether by acquisition or :’f::;::ﬂ"
labour, while boarding with them (4); and they reserve nothing hatever Chil-
whatever therefrom for themselves, excepting only, if a son, .,':3:' bloy‘:diq:s".,
through his labour or science, have considerably increased hig with them.
father's estate, it is not without reason considered but just by
many, that in the division of the said estate it should be taken
into consideration, and that he should therefore previously enjoy
something more than other children, viz. s0 much as may be
deemed proper by arbitrators in equity. (5)

§8. Again, there are certain persons who have no authority Who may not
to alienate their property themselves ; such are all minors, whose m oir
property is to be delivered by the guardians and those who are Fropery.
placed over them (6); and likewise all silly, furious, and mad
persons (7) ; and also prodigals, or those who are proclaimed
unfit to be credited, and from whom the management of their
property has been taken away by public proclamation. (8)

Among these classes of persons are reckoned all married
women, who are under the power of their husbands; for it is
ot without reason that those to whom they have trusted their
bodies, should also be allowed so far to have the management
of their property (9), that a wife may not alienate or encumber
her own property without her husband’s consent; and, without
him, she is not bound by her transaction, except only as far as
concerns house-keeping; and women carrying on public trade,

(l Tot. tit. Cod. §i. in caus. Jud. pig. gy) Vide Tholosan. Syntagm. Jur. lib.1x.

15. §3. Ff derelfud. Ls. Co.i. ¢. 8. n.a1. Sande, dict. loco. Grotius, In-

dtJuu, dominii impetrand. leyd. lib. 1. ch. 6. n. 3. Cust. of Antwerp,
(3) Tot. tit. Instic. & Cod. per quas | d. loco.

pervon. 6) § 2. Instit. quib. alien. lic.

(3) L.8.. Cod. de acq. poss. vide Jacob 57 fin. Inst. eod.

, obs. 2§, 8; « 1. Cod. de Curat. furios,

(4) Ql l.nsm.pcrqmpenou.ng Ls. (9) L.8. Cod. de pact. conv. vide
§9. Ff.de lib. agnoscend. Gudelin. de | Neostad. de pact. antenupt. obs. 10. Gro-
Jme-. Lb. 1, ¢h. 13.in fin. Customs | tius, Inleyd. lib. 1. c.6. n. 33. Sande, de
of Antwerp, ch, 36. art. 7. Sande, kib.3. | prohibit. rer. alienat. Herbai, lib. sing.
tit. 7. def 3. c13. §5,6.

4
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so far as concerns her trade(1); of which we have already
treated more fully in the former part of this work (2): and the
securities given for such obligation are also not bound, because
the debtor herself, namely the wife, is not responsible, ss was
determined by the court of Holland, on the 30th December
1618, between Thomas Jansz, ssil-maker, -against Cornelis
Adriaansz and company, defendants.

Lastly, defaulters (3) and bankrupts may not alienate their
property to the prejudice of their creditors (4) ; but in such case
a curator is appointed, and authorized to convert their goods
into money in a proper way for the benefit of the creditors who
have the best title thereto (5), to which office any of the creditors
is deemed admissible (6); as was often understood by the court
of Holland, notwithstanding it may even be in disuse in some
cities. \

Provided, however, that any one, who is indebted more than
his property is worth, may, previous to his benkruptcy, and
while he has still credit, make payment to those who demand
the same (7) ; and he may transfer to them his immoveable pro-
perty, either in payment or for their security; provided every
thing be transacted sincerely and lawfully; as was understood by
the court of Holland in the case of Peter Van Ravenstein and
ctompany, first impetrators of s penal mandate, and suhsequently
plaintiffs against Wouter Alewyn and company, on the 8d January
1681. The same practice also usually obtains at Amsterdam,
on account of trade. (8) .

§9. All alienations, transfers, or cessions, to the prejudice of
other creditors, made for a trifling value by any person who is
indebted more than he is able to pay, may be annulled within a
year by the said creditors (9); and, with us, in such a case the
article must be returned with the fruits, reserving the indemmi-
fication and restitution of whatever might have been paid there-
upon (10) ; but in the country of Voorn, any person who has been
in the peaceable possession of the goods for a year and day, if
execution be subsequently levied against them, is not bound to

(1) Vide Joan i Sande, lib.2. tit.4. def.4.
Grotius, li:l.‘x. ch. 5. n. 37. Customs of
Antwerp, ch. 41. art. 13. 34- 40. 42, 43-
Christin. ad leg. Mechlin, tit. 9. art. xg.
Gudelin de Jure novissimo, lib. 1. ch. 7.

(2) Seebookl.ch vi.§8.pp. 31,32 supra.

(3) In the ariginal, Achter-uit-vaarders;
literally, those who go backwards.

(4) Vide Plac. Oct. 4, 1540. Customs
of Antwerp, ch, 65. art. 4, 5.

(5) L.1. §1. La. inpr. & L. fin. Ff.
de Curator. bon. dand.

(6) Secundum, L.2. § 4. Ff. eod.

(7) L.6.§6. ). 10. §16. L. 24. PY.
de his'que in fraud. creditor.

(8) Vide Bell. jurid. page 619.

(9) L.2. 1.6. § 8. & §11. Ff. de his
qua io fraud. creditor, .
(x0) Coantra. 1. 7. & 1.8. F£ eod Gro-

tiu, Inleyd. lib. 3. c. §. 0. 10
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make restitution of rent, nor indemnification for fruits received
before the trial of the cause, unless the said possession was
maintained unlawfully and frandulently. (1)

It is moreover the practice throughout Holland, where any
person is indebted more then he can pay, to transfer and cede
his moveable goods to one or other of his creditors, provided
that he should remain in possession therenf during their plea-
sure and through toleration, which sort of transfer and cession
continues in force for as far as it is, lawful (2); but it is in most
cases abused, and made fraudulently, to the prejudice of other
creditors: for the prevention of this deceitful and prejudicial
cantrivance, by which the trade, livelihood, and prosperity of
honest people are considerably impaired and prejudiced, there
are various good provisions and orders made in the mercantile
cities by special statutes and ordinances; and amongst others at
Anmsterdam, December 8d, 1644 ; at Leyden, March 21st, 1650;
at Delft, May 16th, 1652 ; and at Gouda, December 8th, 1658 ;
all with approbation and aggtegation of the states of Holland
aguinst fraudulent transfers and other deceitful acts committed hy
bankrapts to secure their creditors shortly before they become
bankrupt. Asthuestatutelaretooproliwaeinsenedinﬂ)is
work, we may briefly remark that they chxeﬂy consist in the
bllowmg particulars :—No transfers or cessions of moveable
goods, in satisfaction or for securing former debts or incum-
brances, shall be valid, unless an entry be made thereof
within a certain short time after their execution, in a public
register to be kept for that purpose in the secretary’s office, at
least four weeks (8), and at some places six weeks, before such
deliverer, martgagor, or the person executing the same, becomes
fugitive, or otherwise be found unable to pay his debts, although
such goods were actually delivered into the hands of the creditor
aud replaced.

§10. It may, however, be asked, whether, mdependent of Whether s
Debtor may, to
the Prejudice of

such clandestine transfers and alienation, the omission and neg-

'IW,

ligence of the debtor, when he neglects his right to the prejndice his Creditom,
of his creditors, is careless, or remits or cedes the same, can n,,murmen

tend to the prejudice of his creditors ? and whether no indemni- 2ce.

fication ought to be made to him for it? With regard to such
prejudice, as it consists in fact, it cannot be well proved. On

i

(1) See the Statutes of that place, art. 5 5. (3) Vide Recueil de Rosenbosm, page
(2) On this custom, see Cons. & Advys. | 311, -
::-.;cm 174. n. 1, 8. where it is fully
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mcboomons,mdeed,xtmnotsomuchtakmmtoconndeumn,
as one does not understand that the creditors are
if the debtor neglect to obtain any thing, but only then when
some part of his already acquired property is diminished (1);
so that a son may, to the prejudice of his creditors, cede and
remit his father’s inheritance, and even his legitimate portion (2);
and so it was understood by the court of Holland, on the
29th June 1663, in the case of Jaquelina Spiljeurs and Peter
Coenen, impetrators for relief, in appeal against Frans van
Cingelshouk, curator of the remounced estate and effects of
Johannes Spiljeurs defendant ; namely, that the said Johannes
Spiljeurs may renounce and cede, to the prejudice of his cre-
ditors, the inheritance of his idiot sister (who had a short time
before been placed under curators, and had died intestate), and
also of whatever devolved on him from his grandfather’s estate
ab intestato, ex clausula fidei commissi ; but appeal was lodged in
the said cause to the high court, on account of fraud in the pre-
tended deceitful renunciation, and for other reasons, the result
of which is expected daily.

§ 11. It is likewise doubted, whether a person may make pay-

- ment to one creditor in prejudice of the others, before the time,

of a sum due on a certain day, (Arg.1.10. §12. & . 14. FL.
que in fraud. credit.) But as this text speaks only of trans-
actions which have occurred after the debtor has been declared
insolvent, or after the management of his effects has been given
to any one; and as a person may otherwise pay a debt due on

a certain day, in spite of his creditors, before such day of pay- -

ment arrives; so there is no doubt but it may take place,
especially among us, with whom, it is a common usage in
trade to receive debts payable on a certain day in cash,

after deducting the usnal interest according to the course of
time.

(1) L.6. Ff. de his quz in fraud. cred. | lib. 3. tit. 13. def. ult. Groeneweg. de leg.
L 134. Ff. de reg. Jur. Annz Robbest. | abrogat. ad . 6. Ff. qua in fraud. cred. &
rer. jud. lib. 3. ch. 12. L 14. Ff. de suis & legitim,

(2) Vide Fachin. Bb. 13. c. 46. Bande,
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CHAP. VIII.
(a) Of the Right of Possession, and Prescription. (b)
[ (a) Grotius, 2.2. (b) Grotius, 2. 7. & 3. 46.)

§ 1. Right of Possession defined. rent or an unredeemabie

2. By whom, and how to be Rent ;
proved. ' 9. And in the Case of a com-

3. When it is acquired. mon hypothecated Rent.

4. Of Prescription, as it an- 10. In case of the Division of
tiently stood. an Estate, in which a

5. Of Prescription, as it now Charge is left upon an
is, both in.Ciwil and in other, whether the hypo-
Criminal Cases. thecated Property "can

6. Exceptions to Prescription _ thereby in Process of
in certain Cases. Time be redeemed.

7. How far Prescription takes 11. Fees of Advocates und Proc-
Effect in the Case of a tors, &c. how far affected
Bord, upon which no De- by Prescription.
mand has been made for | - 12. Against what Sort of Ac-
Ten or Twenty Years; tions and Duties Prestrip-

8. Also in the Cases of a Quit- tion never lies.

FULL property is not only obtained by a direct delivery, of
which we have already treated, but also by a long and dona
Jide possession of another person’s property.
_ §1. Right of possession consists only in a naked and mere
detention and holding of an article, to use the same as one’s own
property (1). It consists in the following particulars; viz. when
any one is in such possession of any property or right a year and
tpwards, he has a right to hold it in his possession until any
one else, who opposes him therein, has legally taken over the

property in question (2), without making any distinction whether

that possession was dona fide or fraudulently commenced, be-
cause the mere possession is sufficient, and excuses any one ﬁ'om
further proving why and how he has such tight thereto (3) ; so

that, when any one claims a thing as his right, it is always to

Right of Possle«
sion defined,

§%
By whom and
howtoln

be adjudged to the possessor so long as the claimant does nbt

flearly prove his right, although the possessor on his part makes

(1) L.3. §. Ff.deacq. vel amit. possess. | art.203. l. Cod. undé vi. L. 7. §3. Ff.
(3) Vide Grot. Inleyd. book 2. ch. 2. | quod vi aut clam. 1. 3. Ff.dejust. & jure.
'm- Hﬂregthlermt & cb. 7. vers.Wan. (3) L. final. Cod. de rei vindic. § 4.
de Hmdvesten, Keuien der Stad Ley- | Instit. de interdiet. 1, 11. Ff, de petit ha-

'h, (Statutes of the Gity of Léyden) | red.
K
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no proof (1). This usage prevails both in incorporeal and in
corporeal things, to which a person has a right, and is justified
in doing any thing, or in allowing it to be done. (2)

§ 3. When such possession is dona fide and unmolested,
and is attended with prescription, it passes over into
full property; and the property so lawfully acquired, may
be detained by every person whomsoever with a good con-
science. (8)

A person lawfully in possession may protect and maintain
both himself and the property of which he is possessed against
those who wish to molest him in his right of possession, even to
the loss of the adverse party (4), and may continue in such
possession of which he was deprived, or in which he was mo-
lested, if it only occurs whilst the fact is fresh, and without any
delay. This rule is still understood to have been observed,
although two or three or more days intervene whilst the injured
party endeavours and makes ready, and collects his friends or
weapons, or otherwise exerts his zeal to assist in protecting his
possession. (5)

§ 4. This prescription was various according to the Roman
lawyers; some requiring three years possession, by which all
moveable property is obtained (6), while others require four years,
within which the property of unoccupied goods, or of things pur-
chased from the treasury, is acquired (7). Others again require ten
years for acquiring property of all immoveable goods of those
who are present (i. e. those who are in the same country), and

" twenty years in the case of persons being abroad (8); others re-

quire thirty years possession, by which all things without any
title or good' fhithi are obtained against those who are present,
and forty years against those who are abroad (9). Others re-
quire forty years possession of effects that have belonged to
churches, hospitals, and cities (10); lastly, others require many
years possession, the commencement of which is out of memory

. (1) § 4. Instit de imrerdiet. L. 2. Cod.
et i B
e FI . lib. 6. prasum .
n. 5. Pecc. Tract. van besetten n”hfx?d
opleggen (Treatise on arrest and apprehen-
sion) ch. 16. n. 6.
(2) Vide Schneidiin ad § 2. lostit. de
action. n. §4. &pol de Servit. ch. z0.
(3) Couvarr. in cap. possessor. de Reg.
Jur.in 6. part. 3. §2. Lemivsde Justit.
& .Zul)-e,[‘ EIZ 2. chap. 6. dubit, 17.
4) L.6. §1. Ff. de acquirend. possess.
25) Arg. L3. § 7. & seq. Ff. eod.
6) Pr. Inx. de usucap, L unic. Cod,

de usucap. trinsform. Groetiew. ad § fin.
de usucap. is of opinion that it still prevails

SmOongst us.

(7) L.1. § 2. Ff de Jure fisci. § uk.
Instit. de Usucap. tot, tit. Cod. de quad-
rienn. prascript.

(8) Pr.& § 1. Inxic. de Usucap. d. 1
unic. Cod. de Usucap. transform. . 9.
L. peuulke. Cod. de prescript. long.

temp.
. (9) L. 3, 4. 7. Cod. de prascripe. longiss.
emp.
(19) Auth. quas actiones. Cod. de Sacro-

sanct, Eccles, Novell. 111. junct. Novell.
13X, . 6.
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of man, and by which all prerogatives are obtained, that could
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not otherwise be scquired by mere possession; such as the .

privilege of coining, and other prerogatives of the state or
sovereign, which are denominated ¢ Regalia.” (1)

§ 5. But at present the prescription of the longest time only
is umversally admitted without distinction; but in this pre-
scription the doctors are by no means agreed what time is
requisite to obtain full property. Thus some are of opinion
that thirty years are sufficient, and that in this respect we did
not deviate from the. written laws, with which agree the statutes
of Zealand (ch. 2. art. 2.), by which it was expressly enacted,
that the right to all immoveable property is prescribed - against
those who are present in twenty years, and against those who
are abroad in thirty years. And the statutes of the country of
Voorn (art. 56.) require a prescription -of thirty years of im-
moveable goods, which number is sufficient. Other jurists, on
the other hand, require a third part of one hundred years, or
thirty-three years and four months (2): or otherwise a dis-
tinction is made between moveable and immoveable property; so
that with respect to moveable thirty, and respecting immoveable
a third part of one hundred years would be required (8). This
last opinion we think is the most. probable, and for the following
Teasons :

First, Because the chm'ters of Lady Maria Duchess of
Burgundy, and Countess of Holland, granted May 14th, 1476,
and others (on which Grotius (4) wishes to fix his opinion) speak
only of immoveable property ;. viz. feudal tenyres and heredltu'y
goods. (5) .

Secondly, Because the decumn of the vassals of the year
1580 (which is likewise mentioned by Grotius) cannot be ex.
. tended to moveable goods.

Thirdly, Because whatever is not expnenly conmned in the
stid charters, and adopted by the general,customs-of: Holland,
mast follow the result of the Roman laws, as we have elsewhere
shown.

Of Prescription
as it noml,both
in Civil and in
Criminal Cases,

§16. An exception, however, is to be made with respect t0 Esoeptions to

all uncommon, shorter or longer prescriptions, which for special *
causes are separat:ed from the common prescription, which one

(t) L.3. § 5. & L.ult. Ff. de sp. quot. (3) Vide Groenew. ad tit. C, de prascr.

30 vel 4oann. Netherlands Adv. 1. c. 44.
(z) Vide Grotius, Toleyd. book 3. c. 7. (4) Inleyd. in loco.
cur. traject. decis, 47. 0.6, (s) Vide Charters above noticed, art. 2.

Gn,dvn.well.c.p . 3%
K2

pnuimh
reain Cases,
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cannot say to have been specially annulled, or become obsolete,
as in the prescription of above a year in cases of inquiry and
calumny (1); of two years in cases of craftiness and fraud (2);
of four years in redresses (3); of defranded legitimate portion,
that is, lawful share of inheritance (4); of five years in the
division of estates and in cases of adultery (5) ; and likewise, the
lapse of twenty years, by which all criminal actions are
annulled (6). Those which are not thereby understood to be
annulled or affected, are to be found in Sande. (7)

To the preceding cases it is to be added, that in the year
1846, the Lady Maria granted, by a charter to the people of the
northern part of Holland, that all crimes, with the exception of
murder, arson attended with murder, and theft, by the lapse of
above a year, that is, a year and six weeks, should be considered

-and left annulled, unless the bailiff had commenced his action

within that time. (8)

Further, all pecuniary fines and civil amerciaments are no more
prescribed against in five years, but become void within a year.(9)

As, however, among us," all bailiffs are strictly obliged, on
pain of forfeiting their offices, to proceed against notorious
offenders immediately, and against those who are concealed and
fugitive, by citation and ringing the bells; and in case of
default, contumacy, or otherwise, to proceed to punishment and
executing the same for all offences ; the court of Holland, after
the lapse of more than one year, through the attorney general
(Sfscal) takes cognizance of all offences that are prescribed
against, as well as such as remain unpunished (10); consequently,
it can scarcely occur, that a crime which is known would,
during the course of five or twenty years, more or less, remain
unpunished ; at least there are very few, if any, such examples
amongst us.

7. From this general rule, according to the opinion of some,
an exception is madg in the case of personal running debts and

bonds, which are excepted from the prescription of thirty, ora third
(1) L.s. . de injur. der processen (on the institution of suits),
(2) L. fin. Cod. do dolo malo. near the beginning. Charters of Moniken-
(3) L.ult. Cod. de temp. in integr. dam, page 2. Cons. & Adv. vol. iii, cons.

L

Festi 116, 117. Recueil of Rosenb. ch. 4. § 35.

(4) L.8. § fin. Ff.de in offic. testam. ChartersofAmnenhm,page7

{5) L.5. Cod. ad leg. Jul. de adulter. (9) L.2. Cod. de vectigal. & commise.

(6) L.querela. x3, Cod. ad 1. Com. de Vide Placaat van de generale gemene mid-
fils. cap. quum venerabilis extr, de-except. len ( Proclamation of the general Common-

(7) Lib. 5. tit.p. def. 2. See also An- wealth) of the 4th Sept. 1603. Anton
ton, Matth. de criminibus, lib. 48. tit. 20. Marth. de Criminib. lib. 48. ti. 2. c.uls
C. 4, N.14. n. 9 & ul.

(8) Vlde Hogerbeet’s Van "taanleggen (6) Instruct, van den Hove, ant. 8.
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part of a hundred yeah, whereof no payment is demanded within
ten years among those who are present, and twenty years among
those who are abroad (1): as it was understood by the court of
Holland also, on the 1st of February 1612, in the case of BanrtJe
Willems, impetrator against Abram Dirksz; namely, that a bond
upon which no demand was made in twenty years, is prescribed
against and annulled ; but as it rests upon np other ground but that
of the comimon prescription of ten or twenty years, introduced by,
the written laws in all common cases, which amongst us is pro-
longed to a prescription of thirty years, it is more probable that
it will also not be prescribed against within thirty years.

And it is also understood, that quit-rents and annual running
rents become prescribed against in respect to the time that they
become due, in thirty years: so that the same become prescribed
sgainst only after the thirtieth year; the other twenty-nine,
together with the principal, remaining in full force, as was
decided in the case of Adrian Molen-yser, impetrator of
reformation, against Appolonia Oets; on the 10th May 1613.

§8. It is likewise understood of hereditary rents, perpetual.
irredeemable rents, and feudal tenures, which exist of them-
selves (unless indeed we consider them not as rent, but as
principal itself), which ought to be paid every year, and as
many principal sums as there are years elapsed (2); and there-
fore, the same do not become prescribed alike, but each year
separately (8). And thus it was understood by the court of
Holland on the 10th May 1612, in the case of Adrian Molen-

yser, impetrator of reformation, against Appolonia Gouser;

namely, that a rent does not principally become prescribed
against, so far as the rent is concerned, after the thirty years
are expired, unless the said farm or rent had remained unpaid
beyond remembrance, in which case the whole right is underr
stood to be prescribed, as it'was understood in France, accord-
ing to Faber and other writers (4); and so it was understood
by the court of Holland, on the 22d March 1641, in the case
of Karel de Konink against Martinus Jacobsz. If a demand be
duly made to the debtor, and he refuses payment, the prescrip~
tion will commence from that time, according to Balbus. (5)

(t) DD ad, 1.28. Cod. de pact.&1.6. | Sande, Lb. 5. tit.6. def.x. Audr. Gail,

lib. 2. obs. 73. n. 1,
(2) L 4. Ff. de ann, legat. Vidg Stok- (4) See Anton. Fab, ad Cod. lib. 7.
man, decis, 8o. tit. 13. def. 19. Guidon. Pap. decis. 46.n. 2:
(3) L.7. §ult. Cod. de praescri 30 (5) See Balbus de prascript. 4. part, 4,
% 40 annorum. See Meynard. PFiGCIp. quast I1. 0, 3.

Thksan, fib. 6, decis. 34. 1n fin. Jmn i
K3
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§ 9. Otherwise a common hypothecated or mortgaged debt and
rent, the hypothecated property being with a second strange
possessor, becomes prescribed and annulled, if thirty years
elapse without any demand for payment having been made upon
him on that account, and upon the first debtor himself, or his
heirs, after the lapse of forty years. (1) :

Agreedbly to this principle, in the case of Elizabeth van
Nieuwe against’ Gerrit Jansz van der Eyk and Jan Pietersz,
(in which the mortgage (2) had been in a strange hand nearly
forty years, without notice being given of the rent, because ‘it
‘was always well paid by the first debtor and his heirs), it was
decreed by the court of Holland, that the possessors of the said
mortgage became free by the prescription of forty years; never-
theless, as the forty years were not expired, that the impetrator
could be relieved and redressed against such prescription; and
therefore the civil petition was approved of, and she was re-
dressed against the said prescription, and the defendants were
condemned to pay the rents, and the mortgage was declared
bound and executable for the same. This decision was made
on the 5th June 1609. (8)

And in the case of Maarten van Naarden, who caused a
purchased rent to be secured upon a morgen (or ten acres) of
land, which was afterwards sold without being incumbered with
the said rent, and was delivered upon a decree of the court
that was prayed for, and subsequently sold to others,’, without
the proprietors of the rent havmg made themselves known to
the possessors of the said Tand in thirty-nine or forty years, who
afterwards came in search of their mortgage, and demanded the
rents; the court rejected their action.—See the case of Dorothea
van Naarden, impetrator agamst Willem Dirxsz otherwise
Wﬂlem Cornélisz, December 22, 1620.

§10. But in the case of a division of an estate, where an

. agreement was made between two joint debtors, that one of

them should keep the mortgaged land, and that the other should
take the rent with which it was mcumbered to his charge, who
having consequently paid the said rent for forty years, after-
wards became unable, on which account the receiver of the rent
called upon the other for payment of it, and endeavoured to
pursue the mortgage : it was understood by the court of Hol-

(x)L 1. §1. Cod. de annali. except. ] (2) Hypoteck, in the original. .
vide Neostad. decis. 8. L 3. 7. Cod, de ‘g; Seew:‘ko Nmadwm Hdlland.
prascript. 30 vel 40 annor.

.’ LIPS -
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land, on the 28th October 1608 (1), that the agreement made
between such heirs and joint debtors may not prejudice the
creditor, nor diminish his right, but that he retained his right
to the mortgage, and that it was still bound for the same.

And therefore it was explained, by an ampliation of the
25th article of the orphan statutes of the city of Leyden, on the
24th September 1659, that whenever guardians of children,
omitting to make a division of the estate or inheritance, enter
into an agreement with the surviving father or mother, whereby
the survivor engages and promises to pay all the debts with

which the common estate is incumbered, and to release the-

children therefrom; and in case he pays over to them (by way
of buymg off) their inheritance; or if he promises to pay over
certgin goods, or a sum of money; in such a case the cre-

ditors of the said common estate would be obliged to demand

the right which they have against the said common estate, and.

consequently against the said pupils, from the said survivor; or
in case of departure or delay, to institute.their claim against him
within three years, to be computed from the time that the in-
heritance was entered upon or bought off, which not being

done, in case of the longer delay of the recovery of the said.
debts they would be under obligation for, having followed the-

credit of the said survivor or possessor of the estate,.and would

have no action against the children, who will be freed from the-

said debts. .

§ 11. It was enacted by the Emperor Charles V. as a general law
of these Netherlands, by edict of the 4th October 1540, art. 10.
and the interpretation followed thereupon, of the 14th February
1549, that all attendants of the court, advocates and proctors,
labourers, servants, and merchants, should demand their fees
and arrears within two years, unless there be a bond for the
same, in which case a person will be obliged to sue the debtor
within ten years, or his heirs within .two years after receiving
information of his death, or otherwise the same will be con-
sidered as paid : but this seems again to be annulled by custom ;
which, however, is still observed in Friezland, by virtue of
3 special local law (2); and also in France, according to
Papon. (2)

§ 12. Besides the preceding, there are some actions and
duties, against which no prescription ever runs, although they

(1) Arg. L. 2s. Cod. de pact. art. 8, Coren, consil, 29. Wesel ad Const.
21) Sande, lib. §. tit. 6. def. 2. Uler. p. 287.
1) Vide Johan. Papon. lib. 6. tit.12.

K 4
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should not be practised from time out of memory; viz. duties
that consist in a liberty of doing or leaving somethmg, such as
the right of appropriation, and the privilege of going upon a
common road ; the hereditary rent, of which we have spoken
above, (§ 7. p. 183); feudal rights; the right of patronage ; the
rights of vicars, &c. ; which are not lost, though not practised
for many years by the persons entitled to them, because justa
ignorantia, minority, absence, and the like, are the cause of
negligence in the exercise of such right; and independently
thereof, because, as is said, it consists in a liberty of doing or
leaving; -and on the other hand, the possessor who possesses the
same without any good title, must be considered as possessing-
the same fraudulently; in which case the lapse of time cannot
avail him, and he who neglected the same must always be

excused. (1)

(x) Facit textus in L. 3. Pf.de viapub- | tem. Rochus de Curte, tra. de jure patro-
lic. junct. 1. 10. Cod. de pignor. act. L.12. | nat. Rubrica de translatione jur. patron.
Ff. quibus mod. pign. vel Hypothec. DD. | verb. ipse vel is a quo. num. 81. Alexand.
gdd. L3. Ff. de via publica. Balb.de | lib. 4. consil. 75. num.3s. vers. nec obstat..
gmcr4.9um.pm.ymc & post abba- Andr. Gail, Ib. 2. obs. 18. n.4,3
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CHAP. IX.
Of defective Property or Usufruct.,

[Grot. 2. 33. Grot. 2. 38.)

§ 1. Full Usufruct defined.

2. Nature of defective Usu-
Sruct, or a mere Use.

3. What is included in Usu-
Sruct.

., 4. Iron and other Mines.

. Of the Usufruct of Turf
and marshy Lands.

6. Goods for Consumption, how
to be possessed for the Pur-
pose of having the Use
thereof. )

1. Of the Usufruct of Furmi-
ture, Clothes, or Chattels.

8. Usufruct is distinguished
into Usufruct, and into
having the Use and Profit
of an Estate for Life,

without having the actual

Property of such Estate. .

9. Whether, and in what
manner Usufruct may be
trangferred to another, or
be incumbered.

10. How to be used.

11. What Kinds of Charges are
to be borne by the Usu-
Jructuary.

12. Usufruct, how acquired.

13. How it devolves again on
the Proprietor ; and when
it ceases, and to whom the
outstanding Fruits belong.

14. Of the Termination of Usu-
JSruct by Cession to the
Usufructuary ; .

15. How through Disuse.

THUS far we have treated of the acquisition of property in

general, and in what manner it occurs: we now proceed to
shew the point in which it specially consists, as well with respect
to corporeal as to incorporeal things, or mere matters con-
taining many things. We shall therefore treat, first, of in-
corporeal things, as well in mere matter as in matters containing
many things, in general; and afterwards, of matters compre-
bending many particular things, especially of inheritances and
the possession of estates, and whatever appertains to them.

Property is either fidl or defective.

Defective property is that in which something is wanting to
the proprietor, so as to render him unable to do with his pro-
perty what is otherwise not prohibited by the laws, and what
he would otherwise be at liberty: to do; consisting in usufruct,
or in an inferior title.

Usufruct is on the other hand either fill or defectm.

§1. Al us:g?-uct is the right of drawing and enjoying all the Uwfmcg
fruits, profits, and income of a.nother’s property, without dxm-
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nution of such property, and of disposing of the same according
to one’s pleasure. (1) . ‘

Nawreof defec-  § 2, Defective usufruct is, when the use of a thing is limited

:",;:I,:l{f;,:“’ “ to certain modes; such as, having the use, that is, the right of
drawing not ¢ke whole, but a certain profit from a thing, witbout
being obliged to cede the same to any one else. Of the same
nature also is the right to have the use of a house, to inhabit the
same with one’s family. :

Whatisincluded  § 8. We said, ©without diminution of such property ;° because

n Usufruct. g1 benefits arising from the property itself, of what description
soever they may be, are included therein ; but not those which
concern the existence of the matter or thing itself; such as, grass,
corn, the multiplying of cattle, wool, milk, and so forth, rent
of houses, cutting trees fit to be cut, (if leave be given for that
purpose (2), ) and likewise an annuity which becomes due an-
nually, as was understood by sentence of the court of the 18th
May 1595, in the case between Adrian Van Stokkum and Ca-
therine Van Dorp, aad also the division of the actions in the
East and West India Company. (3)

Tron and other § 4. And likewise iron, copper, and other metals dug from

Mines. the earth, are reckoned as usufruct, if they grow again
annually (4) ; but if they do not grow again, the usufructuary
may take the benefit of the money which they produce; but he
ought, at the termination of the usufruct, to return the same to
the proprietor. (5) )

Of the Usufrut  § 5, The same understanding takes place among us in the

ﬁm’::a. usufruct of turf and marshy lands, namely, that the mud may be

well drawn up, and turf may be made; but that the money pro-
ceeding therefrom is not to be used by the usufructuary, but
belongs to the proprietor of "the soil; and therefore the use of
‘the money may be enjoyed : but, at the termination of the usu-
fruct, it ought to devolve upon the proprietor, for which the
usufructuary is bound to give security. (6)

But, whether it would also be applicable. to lands Wwhere

m Pr. inst. de ysufructu., & § 1. In- (4) L.g.§ 1. Ff. de usufruct. 1. 7. item
stit. de usu et habitat. L. 7 & seq. Ff.de | sivir. Ff. solut matrimon. vide Elbert.
wsyfruct. . : S Leonin, tract. de usufruct. Cujac. }ib. 15.

(2) L.9g. Ff. de usufruct. Ff.deusur. | obs. 2x. Hottoman. Lib. 1, animadvers.
§37. ¥nent. de rer. divis. 1.68. §1. FL. | respons. ch. 13. Faber conjectur. lib. 1.
de usufruct. 1. 7. § 1. Ff. de usufr. 1. 6a. ch.8. Zas, lib. 2. Sing. meellect. ch. 4.
Ff. de rei vindic. 1. 9. § fin. Ff. de psu- .(5) DD. alleg. junct. Berlich. practic.
fruct. . ’ ! ' quazst. part 3. .35, D.23, 23, 33-

(3) Vide Joan. Castil. Soto Major de (6) L.z Lg. Ff ugufr. quemd. cav.
usufr.’ch. 36. n. 29. & seq. Sarmient. Se- | vide Sande, lib. 5. tit, 3. def. 2 & 3.
lectar, quast. Lib. 3. ch. 10. and Coren,
obs. 7. Wesel ad Nov. Ultr, art, 10,

s
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stones, pots, or pans are burned, or which contain any peculiar
kind of earth, and whether the usufructuary may take out the
earth of such land in the manner aforesaid, these are points that
may be questioned for the-same or similar reasons; but as the
proper use of such lands does not consist therein, as is the case
in iron -or other mines, and as, among us, the rule with
to the turf and marshy lands, which can produce. little or no
benefit, cannot be extended so far, and cannot take place with-
out prejudice to the land itself, the usufructuary ought to make
use of them with discretion. (1)

And so it was inserted in the statute of the country of Voorn
(art. 70.), that, whenever land is dug out by any person, or by
the ancestors of any perdon, the cession of such land will not be
deemed eufficient.

All the preceding rules are to be understood of usnfruct, of
which the matter itself remains in existence undiminished, and
which, at the termination of the usufruct, is delivered up in the
same state, good or bad, in which it was before, and the use of
which can be trusted to any one without security. (2)

§6. But in other cases, in which the use is productive of
consumption, such as in coined money, clothes made, oil, wine,
grain, and similar articles, they cannot come into usufruct, with-
out security or appraisement, in which security is given that, at
the termination of the usufruct, so much of a similar sort, er
the valne thereof, shall be returned, and the securlty is instead
of the article tself. (3)

§ 7. But with respect to furniture, clothes, or chatte]s, as
they may be dona fide worn out and returned, it will be sufficient
for the msufructuary to give security that he will use the same
properly ; -and that, on the termination of the usufruct, he will
retarn them in the state in which the same shall be ken found ; as
was understood by the court of Holland on the 14th May 1612.

. §8. Usufruct, in general, is again distinguished. into usufruct,
and into kaving-the wse and profit of an estate for life, without
being actually possessed of the property. When the usufruct
of all the goods is bequeathed to any person, the question is,
whether the time of the execution of the will, or of the testator’s

desth, onghit to be observed ; and on this point, Van Zutphen
says, there is a great difference of opinion among the lawyers. (4)
() Arg. L9 & 1. 65. Ff..de usufructu. | usufruct. See also Grotius, Inleyd. kib. 2.
L. 1. Ff. de usufructu guem:dmod cav. c.,39. at the end; and Andr. Gail, lib. 2.
(3) L. 1. Ff. de usufruct. obs46n.z
(3) Loi.La. 1.7, Pf. de usufr, ear. (4) See his Practic., under the word

Ter. qua usu consuwmunt. § 3. Instit, de '} Lyfrenter, sect. 41. 9338
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Usufruct is limited to the person, and to the life-time of a
person who is entitled to it.

§ 9. So that the usufructuary cannot cede his usufruct to any
other person, excepting only that he can allow the enjoyment
of some of its fruits thereof to another, during the continuance
of his usufruct (1) ; and therefore it is also understood, that the
fruits beJonging to an usufructuary may be arrested, and execu-

. tion taken out upon his right of usufruct (2); but he may neither

How to be used.

mortgage nor incumber the same. (3)

§ 10. An usufructuary may not use the property so that
the same be impaired or diminished; and he ought to give
security, that at the termination of the usufruct, the same shall
be returned (4). Which security, and the taking of the neces-
sary inventory for that purpose, may not be dispensed with, or
prohibited from being demanded by a testator; and it may be
freely demanded by the legatee, for the purpose of obtaining
what has been bequeathed to him by his testator, if he finds it
necessary, or if it be prohibited, as will hereafter be more fully
proved. (5) '

He ought also to make indemnification for fruit-bearing trees,
and for other trees planted for decoration, wherever one is
blown down or decays otherwise; and he may cut down none
of them, excepting only for the necessary melioration. of the
farm. (6) )

Houses and their roofs he ought to keep in good repair at
his own expense ; but new buildings, and other expenses which

are seldom incurred, are to be defrayed by the proprietor. (7)

With respect to which, it was enacted at Gouda and Oude-
water,  That to whomsoever a house shall be given, or by
whomsoever a kouse shall be obtained by last will, to be used
during his life-time, it ought to be kept in good repair by him, in
whatever the house requires, or his heirs may be required to make
good the loss, or he may be deprived of the use thereof during
his life-time. 'Whenever the property requires any new repairs
or foundations, he who claims the property shall procure the

(1) §3. Instit. de usufructu. 1. 66. Ff. | cav. See Pecc. de Testam. Conjug. lib. §.
de Jure dot. arg. 1. 31. Ff. de pignor. ch. 14. n. 4. Andr. Galil, lib. 3. obs. 47.
lib, 2. feudor. tit. 8. in pr. vers. rei autem. (5) Vide infra, book III. ch. 4. § 18.
L.38. cum seq. Ff. de usufr. See also | and ch.8. §18.

Garsia, de expens. ch. 10. n. 27. Cust. of 6) L. 10, 11. Ff. eod. vide Christin,
Antwerp, tit. 48. n. 9. ad ll. Mechlin, tit. 1§, art. 1, 2. Cust. of

(2) Vide Berlich, part 1. conclus. 80. | Antwerp. ch. 48. art. 3, 4
n.26. Math, Coler de process. execut. (7) L. 7. §3, 3. Ff. de Usufruct. See
part. 2. ch. 3. n.266 & 3270. also Cust. of Antwerp, ch. 48. art. 3, 4.5

(3) L.15. § 7. Ff. de Usufr. of Mechlin, tit. 15.art. 1, 2. Consult. &

{4) L. 9. Ff. de usufr. quemadmod, | Advys. vdl, i, cos. 133. quast, 3.



Ch.9.] Of defective Property or Usufruct. 141

materials at the place where they are required; and he who
uses the same shall pay the daily wages. If he who uses it
make default, the proprietor may take the possession thereof,
provided he pays the user; if aged above fifty years, the third
part; and if under fifty years, half of the value of the hire or
rent which such goods are annually worth. (1)

§11. The usufructuary is also obliged to pay all charges What Kinds of
incurred upon the property ; viz. duties, taxes, poundage, and mt;t;‘;
similar contributions (2); unless the same concerns the property Usufructuary.
itself, which is to be advanced by the usufructuary, but ought to ;
be returned at the end of the usufruct (8); as is also contained
in the proclamation concerning the forty and fwenty pence
(art. 6.) ¢ that whenever the usufruct of any immoveable pro-
perty is bequeathed to any person, and such property is be-
queathed to another related to the deceased in the collateral
line, in such a case he shall be bound to pay the twentieth
penny to the country, provided restitution be made thereof to
his heir at the termination of the usufruct by the proprietor.”

§12. Usufruct is acquired by agreement (4), or by last will, when Usufruct, how
the mere property is bequeathed to any one, and the usufruct to *ctired.
another (5), or by prescription of the third part of one hundred
years (of which we have already treated); and likewise by adjudica- ~
tion of the judge in estates of co-heirs or division oflands, in which
the usufruct is decreed to the one, and the propertyto the other. (6)

But in order that properties should not remain unbeneficial,
the usufruct is but temporary, and in certain cases reverts again
to the property. (7) - For instance,

§18. First, the usufruct ceases with the death. of the poyitdevolves
usufructuary (8), which is construed narrowly, so that the 2ginon 'heud
fruits standing on the field,  which ‘are not yet gathered, are when it cesses,
understood not to belong to the heirs of the usufructuary, but to :"m the
the proprietor (9), with the exception of rent, money, or hire of Fruits belong.
lands. If the usufructuary does not survive the day on which
the payment falls due, the same-is divided and split (10): and so
it was also understood by the court of Holland, on the 27th .

February 1606, in the case of Sion Lus, impetrator of letters

(1) Vide Ordinance at Gouda, art. 310 s) Tbid. et L 19. Ff. de Usufr. legat.
& 211, Seatutes of Oudewater, art. 153. © (6)-1. 6. §. Ff.de usufrucr.

(3) L.7. § 2. Pf. de usufruct. 1.28. de (7) § 1. Instit. de usufruct. ]
o et ufruct. legat. B.van Zutphen, | . (8) L.3. § fin. Ff. quib. mod. usufr,
Pract. p. 528, and the authors there cited. | amit. . N

(3) d.17. §2.127. § 3162, Ff.de (9) ¢ 36. lnstit. de rer.divis, L. 25. § 1.
usufruct. ) . Ff. de usur.,

(4) § 1. Inxit, dg Um (IO) ‘_Q ”! _1036! '& de usuftuct.
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décretal (1) against the burgomaster of Dordrecht; namely,
that life-rents are to be psld until the day of death.

But where the usufruct is bequeathed to certain inseparable
communities, such as churches, hospitals, societies, cities, and
the like, it is understood to terminate after the expiration of
one hundred years, which in an extensive degree is reckoned a
man’s life-time. (2)

Secondly, the usufruct ceases by. the desu'uchon of the thing
upon which the usufruct or the use was placed. (8)

§ 14. Thirdly, it ceases by cession of the usufructuary, or by
the united mixture of the property with the usufruet; as when
the usufruct is due to the proprietor, or the properq to the
usufructun.ry (4) .

Which is likewise to be understood of tbe cession by usu-
fructuaries on behalf of the proprietor; for the cession or
transfer of one person’s right to another does not annul or alter
the usufruct, but it remains one and the same; so that by the
transfer of the ustifruct on behalf of another, the whole usufruct-
right is not understood to go. over, but only the enjoyment

 thereof (5), ds is rightly asserted by Scipio Gentil and John Van

den Sande(6); and is distinguished by Grotius (7), and by
Christin (7); unless such termination of the usufruct be effected
by deceitful transfer, and a discharge fraudulently made against
the. right,. and Wwith a view to defraud a third person, which-then
is 50 completely void, that the usufructuary thereby loses his whole
right (9); and so it was understood by the high court in Flolland,
namely, that a father, being guardian of his children; ‘had lost
the usufruct, and in his lifetime it was joined to and mixed with

‘the property; because he, on behalf of his creditars, had mort-

gaged the housé, and had thereby caused the same to-be sold by
execution ; and thé purchaser was condemned to cede the house
purchased -on behalf of .the children, and to return the:fruits
produced a tempore litis motee, in the case of Timan Lukesz, as
guardian of the children of Ysbrand Jucobss Bok, impetrators

(1) Or of closed letters; the erginal o (7)lnleydm¢tot.deﬂ'olhndnm
aﬂuﬂhﬂd’

hparaumbakt Iib. 2. ¢. 39. vers. Tenderde=.
(2) L.56. duuuﬁ'\ml8 Ff. de usu- (?C‘hrmdl.eg Medlﬁn.‘m-ls-
fruct. legat. 1.23. inpr. & § 1. Cod. de | art. n.'; aod art.7. 8.3. a0d vol.i
Sacm)-;a.&d I decis. x Lo Cod. vickat.
3) § 3. Instit. de usufruct. L. 2. Ff Arg. L 1. de sepulchrovi
\l& mod. usufruct. amitt. Ll)Ffldlog Jul. de adulter. L13.
(4)53.Mdemﬁ-ct.l.:.l.5 § 4 Ff.de his, qui infam. notmst. Vide
in pr. Ff. §i usuftuct. pet. Pinell. in 1. 1, Cod. de bon. metern. part.3.
(5) Arg. L. 38. FF. de usufruct. . 38, Covarruv, var. resolut. kb 1. c. 8

n
6) Tract. de action. he 50 B 38- n.7.
"). ct. de action. ccan che 52 e 35- | Dl o
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of reformation against Wellim Dirkot and Hubert Appelman,
defendants, decided on the 22d December 1605, and confirmed
in revision on the 28d February 1608. ‘
§15. Fourthly, the usufruct.ceases through disuse during a gi;-:;through
third part of one hundred years. (1) :
Through disuse ; that is, by not using the thing in such
s manner as he is entitled to, although he uses it otherwise (2) ;
but if he misuses the same, or renders it worse, he would not
therefore be deprived of his right. (3)
The usufruct, which is not confined to a person’s life-time,
but devolves by death from the one to the other, without dis-
tinction, unless it be confined to a certain generation, is a quit-
redt right, or a feudal-right. (4) '

CHAP. X. .
Of Quit-rent Right.
N [Grot. 2. 40. & 3. 18.]
§ I. Quit-rent Right, what, and divided, and what is cus-
how to be contracted for. tomary in such Case.
2 Whether and when it ter- 5. Whether, in case of any
mirates. . Accident or Loss being
3. May be sold by a Quit- sustained in the Rent, an
renter, and be ceded to Abatement is allowed.
anotHer. 6. How Quit-rent Right is ac-
4. Whéther, in case of a Divi- quired.
sion of Quit-reat Ground, 7. How it is terminated and

the: Rent ought also to be lost.

TN Holland there are several sorts of rents which are all deno-

minated gust-rents, or belong to that kind of rents.

§ 1. There are.quit-rent right (emphyteusis), tithe-right, tri- Quit-rent Right,
bute-right, and the like. Quit-rent right (emphyteusis) is an \re e v
bereditary immortal right, by which the lord of the uncultivated for.
land grants the perpetual and hereditary usufruct thereof, on
<condition of improving the land, provided he enjoys a good
annual rent for the same. (5) ‘

(1) L.20. L 25. quib. mod. usufruct. (4) §3. Instit. locat. L fin. Cod. de
ha, jure emphyteutico, in verb. necessitatem,

13) L. 1. Ff. quem admod. serv. amitt, ) { 1. Cod. de Jur. emphyt, 1. 1. &
ms:;’(). L.i. §5,6.quem admod. usufr. | §3. Ff. Siager. vectig,
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1 say, an immortal right ; because it does not terminate with
the death of the possessor (1), but is transmitted to the heir,
reserving the right of making a new entry at every transmission,
with a double rent for the benefit of the lord, 4s may be seenin
a certain charter granted by Count Floris to the people of Moni-
kendam on Lady-day in the year 1288, in the following words ;
¢t whether it be husband or wife who dies possessed of the farm,
the nearest heir shall reserve that land with an hereditary rent,
when he has paid to the right lord of the land double rent, and

. likewise from generation to generation, lasting for ever.”

But there is another sort of quit-rent-right, although not
customary amongst us, which is renewable from five years to
five years, or from ten to ten years, or which after death of 4
person ought to be renewed by another, on pain of its ter-
mination otherwise. (2)

§ 2. This rent comes instead of property, and is a real part
of such agreement; in which, if it remains three years unpaid,
the quit-renter is deprived of his right on behalf of the lord (8);
yet in such a manner that it ought also to be judged by a final
judgement of the judge. (4)

But the quit-rent is chiefly instituted in such manner, that
if the annual rent be not paid exactly on the day it is due, the
quit-renter loses his right ; but on the other hand, although the
quit-renter neglects to make an actual and undemanded offer,
he is at present easily excused, by means of redress (5); and
therefore, among us, the quit-renter may not only not be de-
prived of his right without a preceding judgment of the judge,
on account of his default of payment, as was understood in the
case (cited below) of Jan Knelisz, at Moordrecht, appellant, against
Adrian Doentz; but even in contracts containing penalties, no

. judgment will be given so far; on which account it is mostly

redressed by agreement, and likewise by decree, with one year’s
quit-rent, or by paying for a double neglect. (6)

3 8. in fin. Sentence of

(1) §3. Instit. de locat. conduct.l. 3. Ff. | emphyteut
the Court of Holland, between the heirs of

Si ager. vectigal. L. 3. Cod. de fundo patri-
‘monial. .
2) Cap. 1. extr. de precar. On this
sub(]ect see Grotius, Inleyd. lib. 2. ch. 40.
(3) L.3. Cod. de Jure Emphyteutico.
(4) Grotius, Inleyd. lib. 3. ch. 40. n.3.
ch. 43. n. 5. istin, vol. iii. decis. 120,
n.2. Sentence of the Court of Holland,
between Jan Knelisz, at Moordragt, ap-
pellant, against Andrian Doens, en the
nzls ;)ccemb:lx; 1615,
. extra. de loest, Grotius,
lnlqd.cl?" % ¢h, 40 % 23, Clarivs, §

Dirk van Leeuwen, doctor of law, impe-
trators in the first instance sgainst the
posscssors of the lands situate in the G;
(Furrow) protounced on the 2d November
1616, and confirmed by the High Coure
on the 22d of December 1623.

(6) Vide Caren, observ. 22. Sentence
between Dirk van Leeuwen, doctor of law,
and the of the lands situate on
the Groep (Furrow) sbove cited, vide
Cons, & Adv, vel, il cons. 5. )
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Such is the practice generally observed among us; and it
agrees with the mode observed in France, which we follow,
where the same prevails also, saving any special contract made
otheywise; gnd therefare, it is a common proverb there, that
quit-rent goods hecome equal to a person’s free property. (1) -

§ 3. So that the quit-renter, independently of enjoying him- May be ald by
self the usufruct of the land, may also transfer that right to & be redet”
another. But ip case of a sale he ought (according to the tosmother,
Bomsn law) to give the preference to the lord, in order to
reserve the same for himself for the same price if he desires it,
within two months, or to receive one fiftieth part of the price
agreed upon for renewing his quit-renter, gs a token of pro-
perty; but it may likewise be given as a donation, or be ex~
changed without the knowledge of the lord (2), provided, that
for making an entry of it, and for renewing his quit-renter, ong
fifiieth part be likewise enjoyed by him upon the value of the
property. (8)

But amang us, the quit-renter may without distinction, sell
and alienate his quit-rent land freely and unmolested, in what
manner soever he wishes, without concerning himself therein
with the lord (4), the latter reserving only his right to appro-
priste_the same within one year after it comes to his know-
ledge (5); and if he does not use the right of appropriation, he

enjoys for making entry thereof in the hook, &c. for the first
year, double rent, besides the value of a can of wine for the
receiver as his perquisite, which is genersally understood to be
included in the clayse of quit-rent right, althongh it be not
further expressed.

§ 4. Since then the pecuniary annual rent comes instead of Whether, fn -
the property, and is understood to be a real part of the quit- 3‘6:,‘:’_',?‘“"""
rent, it is quesnonable whether in case the quit-repter happens Ground, the
to sell of the quit-rent ground, or to alienste the ssme coeb.mm?ﬁa
otherwise, one part of the guit-rent ought to be split and divided whatis  Comcy=
in conseqpence thereof; but as the quit-rent and eyery part of it :z.,m
is indivisibly founded upon the whole ground granted, it con-
sequently follows, that although the payment is split, the whole
ground stilimmains bound for the least part thereof (6) s and so

(x) Vale Charond, lib. 11, resyom.zo (4) Vide Neostad,-Cur. Holland. decis.
and n aanpmetud.Burgu . tit. | §9, & Supr. Cur. decis. 39. in fin,
do fiefy. § en choses. Anton. Fab. ad Cod. (5) Vide Customs of Rhynland, art. 40,
Eb. 4 tit, 43. def. 8. Tiraquell de retract. lign. §a1. n.3, 4
(2; L.3. €od. de Jure ax:xyum. Christin. vol. decis. 322, Cap. ult. exur.
de locat.

G Juu,d 1.3 infa,
[ 37 (6) Arg. 1. 2. Cod. Si unus ex plurimis,
‘| Gog the Customs of Rhynland, art. 41.
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it was understood by the court of Holland in the case of a mort-
gaged annual rent, which was split, that the whole ground, with-
out the division being taken into consideration, remains bound
to the receiver of the rent, and that he has his choice from what
part to recover the same (1); and therefore, generally, in case
of such division, this clause is added and contracted for; to wit,
¢ with hypothecation of the whole farm or rent ;” by virtue of which
a person would be obliged to pay the rent, or an indemnification
in lieu thereof, in case the receiver of the rent wishes to recover
the whole rent from the divided spot, with the reservation of the
right of indemnification. The same construction is also under-
stood in the case of a succession of several joint heirs, each of
whom is specially responsible for the whole quit-rent(2); although

" the quit-renter causes the quit-rent, on account of his perquisite

Whether, in
case of any Ac-
cident or Loss
being sustained
in the Rent, an
_Abatement is
allowed.

How Quit-rent

right. of transfer, to be transferred upon one of them all, at
their option, from the one to the other, each reserving his
right.

§ 5. It is also understood, that, in case of any accident, or
loss being sustained in consequence of inundation, war, or other
accident, to the ground whence the quit-rent issues, the quit-
renter notwithstanding ought to pay his whole rent so long as
enough remains in existence from which the annual rent can be
raised ; for, since he cnjoys the benefit of all acquisition and
improvement, so, in like manner, he ought to bear alone the
loss which the same may suffer. (3) - '

§ 6. The quit-rent right is acquired and granted, like all

right s acquired. jmmoveable things, by a lawful donation and transfer upon

stamp and letters; so that, among us, it is unnecessary to con-
sider further the doubt entertained concerning it by the doctors,
viz. whether a writing is also required therein (4); and also by
szxccession, as well by last will as ab intestato, that is, by inhe-
ritance without bequest, unless the same be bound by agreement
to certain generation when granted (5); and likewise by prescrip-
tion of a third part of one hundred years, if the property had

© (1) Vide Neostad. decis. 4. Radelant.
decis. 85. n. 7. Christin. ad Jeg. Mechlin,
Lit. 13. art. 31.

(2) Arg. d. 1. Cod. Si unus.ex pluribus.
Jul. Clarius, § emphytecusis, quast. 14. in
fin. Christin. vol. i. decis. 107. n. 10.

(3) Arg. 1.9. §2& 3. 1. 13. §5. Ff.
de Usufruct, junct. L 1. cod. de Jur.
Emphyteut. et ibi Barthol. Salycet. Au-
tum. confer du droict. Anton. Faber ad

cod. 1i:;}. tit. éu.Phdef. 36. Alvar. Valas.
tract. de Jure Emphyteut. quazst. 27. n.
in fin. Andr. Gail. lib, 3, obs. 23. n7. 33.‘.

(4) Vide Amold Vinn. 2d § instit. de
locat, coaduct. n. 8. Christin.vol. 3. decis.
119.n. 8.

(5) L. fin, Cod. de Jure Emphyteur,
1.114.§ 15, 17. Ff.deleg. 1..1. 6. §2
& 5. Ff. de leg. 3. Fusar. de Subst. quaest.
380 e 8, & seq. et quast, X1,
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been used for quit-rent. And further, it is acquired in the same

manner as all other goods.
§7. And it terminates likewise by the death of the generation

to which the same was limited, with direction of renovation, Tost

unless a new grant be solicited in time by the nearest relations
of the last possessor (1). Quit-rent right is also lost through
prescription of a third part of one hundred years, from the time
that the same had not been used by the quit-renter; but the
quit-rent right is otherwise not so easily lost on the side of the
receiver of the rent, nnless the quit-renter had not only not paid
the rent, but had also possessed the quit-rent so long, as hjs
own free property. (2)

§8. As we have already shown how far this kind of nght
terminates through default of payment and neglect of three years,
whereby the right devolves on the proprietor, it only remains
that we notice the last and principal means by which it is lost,
viz. the termination of the cause itself, namely, if it entirely
goes to nothing ; but if part thereof only happens to perish, for
example, if the house happens to be burnt down which was built
upon the quit-rent ground, one would understand that the quit-
rent ought notwithstanding to be paid for the remaining
ground (8) ; unless the quit-rent issues only from the house or
building (4); or unless it was stipulated when granted, that
- although the property granted happens to perish by accident or
otherwise, yet the year’s rent ought to be paid (5); which sort
of conditions may also exist in law, and are made, among us,
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under the following clause, namely, ¢ free of every thing, withe

out any deduction whatsoever.”

(1) Vide Christin. vol. 3. decis. 123. Faber, ad Cod. lib. 4. tit. 43. def. 36.
0.3, Anten Gabriel. commun. conclus. | Grot. Inleyd. lib, 3. c 40. vers. Ten
Ib. 3. de Jure Emphyteut. conclus. 1. | Sesten.

Fachin. Iib. 1. controv. c. 100. (4)Arg|x§3|xol'fqmbmod.
“sz) Vide Neostad Supr. Cur. decis. 39. | Usufruct. vel vsus amitt.

a!so'hahualreadybeenuldm (5) Arg.l. 78.§ 3. de contrah. empt.

junct. L. 1. Cod. de Jure Emphyth. in ver-

)L.:CoddalureEmpbyt Arg. | bis super omnibus.
19558 Ff. de sohut, junct. See Anton,
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CHAP. XL
Of Tithes and Titke-right.
[Grot. 2, 46.]
§ 1. Tithe-right defined. 4. Whether certain Tithes do

¢, Its Origin, not from the exist.

spiritual Law, but from 5. Whether Hemp umbect o
Secular Grants. Tithe.

3. Different Kinds of Tithes. G. Tithes, how to be oqllected.

1. TITHE-RIGHT is a nght to enjoy a certain part of fruits -

annually, whether it be one tenth, one eighth, one

eleventh, one fifteenth, one sixteenth, one twentieth, ope thir-

tieth, or ane fortieth part; namely, of the principal kind which
is mostly used. (1)

And so the tithe-right is understood, among us, to dray the
eleventh part of certain fruits, as is declared hy a certain charter
of William Count of Hainault to the inhabitants of the country
of Swyndregt in the southern part of Holland, given on Wed-
nesday after St. Maartep’s day in 1837, and containing these
words;  the tithe we shall reserve; ta wit, the eleventh part of
unthreshed corn, and the eleventh lamh:” as was also upderstaasd
in revision by the high court in Hollangd, in the case of Bernhard

- Van den Bopnguard, Lord of Nieorode, against the bwrge-

masters angl rulers of Naarden, Huyssen, Blaricnm, Larum,
and Hilversum, on the 21st January 1628.

§ 2. This right, in our country, does nat proceed froma the
spiritual law, according to the opinion of some writers, who
think that it wag introduced among christians in imitation of
the ceremonial law (2); viz. that the tenth part of all fruits
ought to be destined and paid to the support of the church, and
whatever belongs thereto (3); but from secular grants. First, it
was delivered to the supreme power as a token of subordination,
which again in process of time conferred it upon the Count of
Holland ; as is unquestionably proved from the testimony of
the abbot of Floricamp, and other antiquities collected by
Grotius (4). By the Count, this right was farther granted to
others, as a consequence of lordly goods and particular income.

(1) Cap. in aliquibus, vers.illa. Ext, de (3) Tot. tit. extr.in 6. & C‘lcnentm
decimis. - . de decimis,

(2) See Levit. xxvii. 30. Numb, xviii. (4) lnleyd, lb. 3. c. 45.
31, t, Xive 22, 28. and xxvi. 13.
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These tithes are for the most part feudal property, and, toge-
ther with the fee, ought to be granted and renewed; for it is
understood, that no vassals, being entitled to high or low contri-
butions by virtue of their manors, have any right to tithes unless
it is expressly inferred from their grant. (1)

With respect to this right, an old custom is found in the
statutes of the country of Zealand (2), that whosoever holds
any tithe of the Count and departs this life, his legitimate son or
sons shall be bound to pay to the Count, if Mambour’s lands,
one liore dlack Tournois (worth about twenty stivers in our
country); and if the person deceased have no legitimate son
or sons, then the deceased’s legitimate daughter or daughters
may have and keep every spot of ground for-two livres Tour-
nois; and if he have neither son nor daughter of legitimate birth,
then his legitimate brother or brothers may redeem the same,
every spot for three livres Tournois, which redemption they
ought to effect within half a year after his death, on pain of for-
feiting such tithe. And in case he have no sons, daughters, or
brothers, it will devolve on the Count (if Mambour’s lands) .to
make his profit thereby; and if any one give or sell any tithe
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to his sons, daughters or brothers, it must be redeemed for

the same sums as it had devolved by the death of the deceased.
But if any one sell his tithe to any other person, he shall give
to the Count, if Mambour’s lands, on account of such transfer
and grant, three livres black, if he have either sons, daughters,
or brothers in existence ; and if he have neither sons, daughters,
nor brothers in existence, then he may not. sell his tithe,
unless with the consent of the Count, or his stadholder or
treasurer.

§ 8. Tithes are of three sorts; viz. upon corn or small grain
and crying tithe.

Corn tithe is of rye, wheat, oats, barley, &c.

Small tithe s of herbs, timber, grass, hay, turnips, radlshes
cabbages, onions, apples, pears, nuts, &c.

Crying tithes are upon foles, calves, lambs, young pigs, geese,
bees, &ec.

The crying tithes and inferior sort of small tithes are com-
monly collected in the following manner :

The crying tithes, of ten, one, and of five, a half, or the full
value of both, at the option of the party entitled to the same ;

(1) Vide Grotips, Inleyd. d. loco versé. () A.D.3496. ch, 2. att, 9,
% Is ook sulks; and prochamation of Em- .
mClnrluV.,d&edOmbux,tsao

LS

Different Kinds
of Tithes.
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under five, of every lamb, calf, or pig, a quarter stiver; of a
fole, one stiver, and the like; all more or less according to the
customs of the place to which the parties entitled belong. And it
is understood, that whatsoever horses, pigs, sheep, and the like,
were within the jurisdiction, tithe will be due every new year’s
day upon their increase, although they are alienated immediately
afterwards, or carried away to other places; and also upon those
animals which, having been in the manor, were, through con-
nivance and agreement with others who pay tithe, driven to other
places and fetched back immediately afterwards ; and the same is
collected every year in May, or sooner when alienation takes
place, and later when the animals are multiplied.

§ 4. But with respect to small tithes, it is to be observed, that
most of them were not established from antient times, but were

" extorted from time to time, by way of intrusion, by the nobles,

from the good people, without any right, as appears from the
proclamations of the emperor Charles V. of October 1st, 1520,
and April 9th, 1529 ; by which it was ordered, that neither they
nor any one else should exercise any tithe-right, excepting what
they and their ancestors had been accustomed to take and use
for the space of forty years, and previously; or in case they have
other legal return thereof. In like manner, upon the remonstra-~
tion of the burgomasters and rulers of the city of Leyden, con-
cerning the market gardeners at that place, against the noblemen
and other persons levying tithes in Rynland ; the said proclama-
tions were explained by a rescript of the Court of Holland of
the 18th ‘March 1608, addressed to the states of the same
country; viz. that pot-herbs, and the fruits of trees, cabbages,
carrots, ‘onions, roots, beans, peas, turnips, or radish, salad,
apples, pears, nuts, and all other the like fruits, upon what sort
and parcel of land soever the same might have grown and have
been produced, are not fruits subject to payment of tithes; and,
therefore, that no person was allowed to demand, levy, or enjoy
any tithe, earnest money, or other charges in lieu of tithe of the
said fruits, unless it be by virtue of a special title; or unless, when
the lands are granted, it be found that they are expressly entitled
thereto, or unless by final sentence pronounced in the principal
case (the said sentence having become absolute), such right was
adjudged to them; or unless it appear clearly, that a similar
right of tithe, previous to the date of the said proclamation of the
year 1520, became legally prescribed by the time of forty years.

§ 5. It was a question with many, whether hemp is also subject
to tithe; but this point was explained by a proclamation of the
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emperor Charles V., dated April 19, 1529, that tithes should
also be paid of hemp, turnips, flax, or similar round or flat seed,
as well as of wheat, barley, and oats, notwithstanding the same
had not been sown for more than forty years; unless such lands
were specially released therefrom, by privilege, by ordinance, or
by sentence, which became absolute before the date of the said
ordinance ; and it was therefore distinctly understood by the
Court of Holland at the end of July 1608, in the case of Lord
Hendrik van Wyngaarden, that tithe of hemp ought to be paid
before it is threshed, and that such tithe- belongs to the person
entitled to receive the same, whether the hemp bear seed or not,
as well as the hemp seed; but at some places this right to tithe
is bought off for a trifling sum payable upon every spot of
ground that is sown with hemp.

In general, tithes are payable both upon feudal as well as upoxr
other land ; and it is obtained and lost like all other feodal and
other ground..

§6. In order to prevent the lord who is entitled to tithe from
being defranded in his dues, the occupier of the land subject to.
them cannot carry away the fruits of the field, unless he gives
due notice thereof to the lord of the tithe, and summons him to
sppear on a certain day to receive his tithe ; but if he does not
come on the appointed day, such occupier will be at liberty to
cause his fruits to be carried home, leaving the eleventh bundle.
for the lord. (1)

Respecting right to tithes in Holland, and its origin and pro-.
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gress, Mr. Peter van der Schelling has lately written an exten-,

sive treatise, in which obscure circumstances concerning this.

right are treated with great clearness and precision.

(l) Vide Grotios, Inleyd. lib. 2. ch. 45. Zealand, ch.3. art. 36. Proclamation of the
K:umunlAndeVoom,(mtutes perorCharlesV July 7, 1554 ; andof’
d' the country of Voom). art, 99; of | King Philip, June 6, 1564.

L%
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CHAP. XIL
Qf Tributes, Tazes, Farms haviny the Right of Preferénct and
Appropriation, perpetual and tiredeemuble Rents.

[Grot. £. 46. and of Rents, 8. 14. 29.]

§ \. Tribate ot Taz-righs de- | §4. Of a Farm with the Pro-
fined. ference of Appropriation.
9. Differerice belween it and 5. Of Conlributiov's-right. '
the antient Quit-rent 6. Of the collecting of small
Right. Rents, &c. _
3. Of Abbot-right, or Death 7. Uf the Redeinption of such
Pledge. Rents.

sacs

“ribote o Texe § 1. [PRIBUTE or tax-right is a duty whereby att annita
right defined. rent (instar dntiquarun fundationum ad pins causas a
Sfuridatoribiss bonis suis fmpositarkm), tipoh téttain itthoveible
property sold, is imposed und established by the seller per-
pétuslly and hiereditarily. By some these rents are perpetual and
irredeemble ; and by othets they are such as have beeti trahs.
mitted from their ancestors, which in antlent timmes used to be
of such conseqitence that such-lands were fre¢ of all other rents
_ or charges ; and with regard to the inlietitance or disinheritance
of the said larids, they wefe subject to no court of aldermen or
usual tribusial, biit justice Was to be administered to them by
other farm-holders of the same lord, whom he was at liberty to
summoh for that putpose, dccording to Bottelier (1), who says,
« They owe no rents rior other charges, nor are they subjéct to
thié coutt of aldermeii ; but when thie lord tequires justice upon
any farm or divisiori, which thie orie claims from the other, he
nidy summon his farm-holders, and may admonish them to do
and to pronounce justice, and they are obliged to do according
to the exhortation of their lord. And there is otherwise ne
court of aldermen, nor are more than four or five men holding
farms required to appear; viz. the first persons whom the lord
shall summon; and they take cognizance only of the inheritance
or disinheritance of lands held in farm; and it ought neither to
be done nor decided by others.” '
Diffarence §2. This tax-right differs from the antient quit-rent right,
m& in tl!e following particulars; vig. that t_be said property is not
fent right. forfeited by non-payment; but the said rent is irredeemable,
. unless it be otherwise provided for and stipulated by agree-

{z) Jan Bottelier, Somme Rursal, ch, s01,
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ment (1); #nd thus distinguished from other retits which are
benght for money, and secared ot estabilishéd, and whieh may
always be redeemed for the money paid; or if it be deubtful,
with the sixteenth penmny (2), of which we shall hereafter treat
more fally. ’

§8. In Abswoude the abbots of Egthond Had froin antient Of the Abbot-

times the right by us called abbos-right or denth-pledge; which Hoet *="
consisted in the folldwing particulars ; viz. on the detith of evety
person they were entitled to receive the best plédge; éor twenty«
fire pdunds for the sdameé. In process of time this Was abolished,
by intraducing the psyment of six hundred gilders printipal, or
the rent of seven gildets eighteeh stivers and sikperice per
anum; eoncernirig which theré are still some létters to be seen
in the possession of the treasurer of the university of Leyden,
(that wnivetsity being endewad with some ecclesiasticl income),
thé mdst recent of which letters beats date the end of February
1588; and 26th Mdy 1595, In consequetice thereof thete is
an old custon still observed at Delft, that the best dress of the
deceased belongs to the chureli; ot a commutation is rhade for
it, by payment of a cértaiti sum of money.

§4. A farm with the preferehce of appropriation diffets very Of a Farm with

litle, if at all, ftom the tribute-vight; with which it agrees with ST
the quit-rent right in this respect; viz. that he who levies the
rent upon the salé or alienation of the ptoperty incumbered with
sach rent, has the right of preference and appropriation. This
right ¥ sentioried in the statutes of Leyden, of the year 1583;
(art. 72:) and in the new statutes of the year 1658; (art. 120.) as
follows; ¢ Until the sale, at ahy time sbever; of dny houses or
premides antlently incambered with the right of preference to
be apprepriated, and iintil the conclusion of theé bargain, accords
ing to the statates, the seller or purchaser shll offet the petsen
wio holds the fart; or his attetndy, the secohd purchese thereof,
who s allowed twenty-font hotrs to make His eléction decords
ingly; and in the interval thay spproptiste the purchase to
himeeif. (9)

§ 3. Comtritnition-right greatly tésehibles the antient quit~ Of Contributions
rent right, and is ofter: & retit of otily étie ddit; ot a stivér per T
maut; and i like itiaimer; 3 # Be hot paid exdctly at the
eI L DMDMeA STulMc o ptgs Sm: amew cessiieo s o eo o o - o - - .

0 o T B, o et o | s 20 G e
one. 393. n.33. et
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Jui, BEW, ot fojte, & thié coorkt of Holland, decis, 18. p. 46.
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time when it is due, the incumbrance laid thereupon ceases, and
is declared forfeited. This right also takes its origin from the
granting out of barren lands for improvement, upon that in--
cumbrance ; but as such neglect has never been confirmed by
a decision in judicio contradictorio, it is also easily bought off
for a trifling consideration, and is usually amended with a
donble contribution, as was understood by the court of Holland ;
on condition, that if any one happens to neglect it again, know-
ing or not knowing the fact, then in such case the said doit,
by being redoubled, should be accumulated so long as and untl
the land should be entirely neglected and forfeited for the

- benefit of the person entitled to the contribution, at whose option

it would afterwards be, to enter upon the land as his own free
property, and to act therewith according to his pleasure; which
contribution being neglected for about forty succeeding years,
the time of the said neglect is completed and amended by
paying at once double contribution for the first year, and every
succeeding year single contribution, as appears in the often-cited
case of Jan Cornelisz, sheriff of Moordregt, impetrator in relief of
appeal against Adrian Jan Doensz, dated 22d December 1615.

There are two customs observed in Holland respecting the
contribution-right, both of which are contradictory to law, and
to reason.

In the first case, when any person departs this life, who is.
possessed of property incumbered with contributions, in such
case ¢ach of his heirs is obliged to pay the whole contribution
to the person entitled thereto, until such time as the estate is
cleared ; whereas otherwise it would have been sufficient for the
deceased to pay only one contribution; consequently all the
heirs together eught to be bound but for one contribution in
right of the deceased, whose person they merely represent.

Secondly, if any person entitled to contribution dies before
the estate is cleared, and the contribution is laid upon one man,
the whole contribution must likewise be paid by each of his heirs.

§ 6. With respect to the collecting of the small rents, heredi-
tary rents, tributes, and contributions, a public sitting or as-
sembly was antiently introduced into Holland, for the ease of
the treasurer of the manorial income, at which the good country
people were obliged to come and pay their small rents, heredi-
tary rents, or tributes; and whosoever did not come on the
appointed day of such sitting, was proceeded against by public
distress, in general in the parish where the said sitting was held
before ; and a certain proper dsy was sppointed for those who.
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were unwilling to pay, for the purpose of selling the farm, at the
place where it ought to be, which was to be appointed and pub-
lished in the parish, and which farming out was held by two
vassals or aldermen, upon the pledge of twice the value in money,
and thrice the value in distress; and whosoever happened to
pay on the day that such distress was made, and prevented his
loss, he was allowed to do it, provided he paid to the sworn

messenger for his wages four pounds Flemish, and to the trea- ,

surer and his clerks two pounds Flemish; but whosoever did
not appear at such time, and did not redeem his pledge within
a year, or at least before the farming out again for the following
year, of the future rents, tributes, and hereditary rents, then
the treasurer or his clerk, for the rents of the two years past

which then would be due, might freely appropriate the said -
plediges for the loss of the same for the benefit of the lord, on .

account of the failure of payment ; so that the said treasurer was
obliged, on the day of the publication for the sitting of the next
year, to give a public information, generally, in the parish where
it ought to be, of the right; whereupon their pledge was pro-
ceeded against, and notice was then given of the christian and
other names of the defaulters to pay their said rent, hereditary
rent, or tribute, in order that they might come and prevent their

loss in time, and that no person might have reason to say that it-

was intended to force or surprise them. But as these solem-
nities and circumstances are now laid aside, such rents are at
present collected by some lords and treasurers on the day of the
sitting; and by a proclamation of the States of Holland, issued
at the end of October 1620, . relative to the exact payment of
the Count’s rent, hereditary rent, and poultry-money, land-tax,
hereditary rents, and other small rents, it was ordained that the
treasurer of the Count’s income should be obliged to hold a
sitting, every two, or at furthest every three years, once in every
tty or village where such small income issues; and should
therefore, by affixing public advertisements on the churches and
at the doors of court houses, cause every person to be summoned
who is indebted to the Count in any tributes, contributions,
hereditary rents, capon-money, ground hires, and other small
rents; and whoever does not come to pay on the said day of
Sitting, may still do it within a year, at the office of the said
treasurer, provided he pays double rent; and if any person
does not come within the said year, the treasurers shall cause
information to be given by public advertisement as aforesaid, to
the posscesors of houses, premises, lands, and rents, upon which

155
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giich farnis or rents stand, that they still come within the fol-
lowirig year and pay off thé same, upon penalty (on the expira-
tion of that time) of fotfeiting, over and above the said double
rents, for every stiver of the sdid rents, one gilder, besides the
tribites and hereditary rents which are due according to the
coistifution of the letters of grant, dnd are to be paid precisely

. oh a cettain day on pain of forfeiture. But it was afterwards

Of the Redemp-
tion of such
Rents.

ofdilned by renovationi of the same proclamation, on the 27th
Septeniber 1658 ; * that inistead tliereof, each person who may be
so indebted in apy tributes, contributiohs, hereditary rents, or
hires, shoiild pay thie same precisely within the month that they
become due, on pair, ih case of default, of forfeiting double the
rent; dtid if they do not still make payment thereof within six
months afterwards, thdt siich defaulters should forfeit a quadry-
plum, ot four times doubled rent; and if they do not come and
pay the same within the samie yeat, the treasurets and receivers
shall give proper informstion and make publication, by affixing
advertisements to the possessors of such houses, premises, lands,
and farms, to come and pay the same within the following year,
on pain, if the said time be also expired, of forfeiiirig, over and
above the said quadruple rent, for everystiver of the said rent,
one gﬂder. which will .also be collected by the &aid treasurers
and receivers; one half wheteof, as aforesaid, will be detained
for the informer. And, therefore, froni the above will be ex-
cluded all sorts of tributes and hereditary rents, which a person
owes aecordmg to the letters of constitition or grant, payable on
4 cértain precise day, and upon forfeiture of such as will remain
tihpaid, upon all such rights and obligations a3 are in existence
tilt now by virtue of the said letters.” (1)

§7. « In order to exonerate the good inhabitants from the
trouble and ifeumbrance to which the said small income, farms,
rents, &c. subjet them, in paying and making entries thereof
in other books or otherwise; it was also consented and gnmted,
that every person owing such said rents shall be at liberty to
tedeem the principal thereof at any time with the twenty-fifth
pehny ; and further, the principal of the small hereditary rents
amounting to and under oiie pound -Flemish, may be redeemed
with the fortieth penny; and if they are under or amount to

(1) The following is the Original of the [ is, volgend de Brieven van Comstitutie, of

very sentterreds, ‘uitgift, te betalen op sekre prégysen dug
with « ' And therefore,” &c—“Dessullen | en op verbeurt,de weknullen blyven stzan .
in-l:guntvooﬁz is, ultgesondert eh opdl\tllrégt;enverb‘nd,akﬁ&i}

dle manieren. van de voorss, Brieven tor pog o8
Chymenenl!:tyn -pagten, die men schuldig ;m»w >
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twepty gilders, with the forty-eighth penny; apd the tributes,
contributions, &c. with the fiflieth penny. And whereas severa}
cities, the university of Leyden, and the hospitals everywhere
in the cities and ip the couptry, claim severa] tributes, here-
ditary rents, contributions, &c. upon different mortgages; it
was also granted that they should be all considered to be of one
and the'same nature, benefit, and obliggtion, as the goods above
ogmed.” '

— =
CHAP. X]IL

Of redeemable Beuis, and in whas manner the Redemption of
shem is effected.

[Grot. 8. 14. 29.]

§ 1. Nature of 1 and
irredeem Rents.

2. Fhe Redemption of Rents,
how to be effected, if not
regulated by comiract.

3. How to be made when the
Rent is fized in a cartain
Specie asd Value in

Mongy.

4. How, when no certain
Species is mentioned ; or
if a certain Species be
mentioned, but not the

. Falue.

5. How such Redemption wag
asliently effected, whon
Money wmas wot cuzrent,

6. Value of a Rhenish Gilder.

7. Valug of a Shigld of Philip
Duke of Byrgundys other-
wise called a Klinkart.

8. 4 good §t. Aydrew’s Gilder.

9. 4 Wilheluus Shield.

10. 4 ‘Wilhelmus Gilder of
Dordrecht, ’

——

§ 1. BESIDES the quit-rent right, tyibute, contribution-right, Nature of

11. A Reinaldus or Arnoldus,
and the Gilder of Beyer.

12. 4 Gold Shield of Bur-
gundy.

13. 4 Gold Noble.

14. Carolus Guilder.

16. 4 Shield.

- 16. 4 Paund of Holland.

17. 4 Shilisg of Holland.

18. 4 Pousd gaod Maney, ar
Komaus Payment.

19. 4 large Komans Payment.

20. A Shilling good Money.

21. Certain Coin called the Old
Bod Drager.

22. The Leu of Holland.

28. The Pocdrecht Gasden, and
Flemish Plakks.

24. 4 Denier.

25. 4 largg Tournois.

26, Rents otheryige irredeqm-
able, how {o be redeemed
at the Desirg of the Per-

- son who levies the Rent.
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apnrchase& rent, may not demand the principal; the debtor,

nevertheless, always has an option of redeeming the same at any.

time after proper notice, notwithstanding it was agreed that
such redemption ought to be effected within a certain time : bat,
as this sort of agreement is contrary to strict propriety, it cannot
exist in Jaw; because the person levying the rent sells his
principal to the debtor of the rent for the annual rent, and what
was once sold cannot be demanded back. This sort of contract
is spoken of in some old bills of yearly rents as a perpetual,
irredeemable rent, and hence ignorant persons understand that
the same may never be redeemed by those who owe the rent;
but it is understood to be perpetual and irredeemable only on
the side of the person levying the rent, who may not demand
back the principal so long as the rents are punctually paid to
him (1). By the local law of Veluw and Veluwensoom (2), it is
said, ¢ that whosoever -takes money upon rent, and gives secu-
rity for the same, cannot be compelled to redeem it, although
he had delivered it in writing, and sealed; for it is understood
that no compulsion ought to take place therein.” -And it is also
prohibited by the local laws of the country of Zutphen (8), and
of Overyssel (4). In Holland there are also special statutes in
several cities concerning the same, to wit, the new statutes at
Leyden (5). And it was also prohibited at Amsterdam by sta-
tutes of the 10th March 1565, and enacted, that such rents
may be redeemed at the highest rate with the eighteenth penny,
(or 5§ per cent). By the statutes of the city of Delft it was
enacted, on the 21st November 1460, that a person may redeem
there all rents issuing out of any houses or premises, at any
time when the proprietor of the houses or premises shall please,
with the best penny, at the rate of twenty-two, and not higher,
(4% per cent). ,

§ 2. It is a general custom, where the amount of the purchase-
money of the rent is not ascertained, (for, antiently, it was not
the practice to mention the amount in bills of yearly rents, nor in
other purchase-deeds, which merely contained a clause acknow-
ledging that the party was well satisfied and fully paid for the same),
that such rent may likewise be redeemed at the rate of the 16th

(1) Vide Molin. de Usuris, n, 128, | Advys. vol.i. cons. 306. Cust. of An»
351. Covarruv. Var. Resol. lib. 3. ¢. 8. twerp, c. 57. art. 56. ; of Mechlin, tit. 12,
n. 7. Papon.'lib.2. tit, 7. art.1. Zyp. art. 3.; of Utreche, rubr. 26. art. 3.
Notit. Jur. Belg. tit. de Reditib. vers. et (2) Ch.ags. art.7.
quoniam. Anselm. Cod. Belgic. tit. van (3) Tit.20. art. 2.

Renten. § 1, 3, 9. Grotius, Inleyd. Iib, 3. (4) Vol.ii. tit. 11, art, 7, 13, 134
Dese- Handelinge,” Cond, & (5) Arts 70, 118,
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peany; that is, with sixteen times so much as one 'year’s rent
amounts to (1) ; but since the state has diminished the rents of
principals running against the state to the 20th penny (which
has subsequently been fixed at the 25th penny), that is, of
every twenty or twenty-five guilders principal one of interest or
rent, the court and high court have observed the same course
in adjudging rents, where they were not agreed upon, but ought
to be adjudged according to law, as will appear hereafter (2).
It is, however, understood by some, that in such rents the
redemption ought to be reckoned at a rate similar to that fixed
by government, and that the preceding customs and ordinances
were thereby annulled and altered.

§ 3. The same practice which obtained in the case of yearly H:" to be made
rent, also prevailed in the redemption of rent; which, irt most :;.dﬂ:: l.{:::.
cases, was antiently stipulated to be for a certain amount of “;ﬁm;":y
certain sort of money, which was to be paid and redeemed pre-
cisely in that very sort; for which purpose a specific weight and
value were put upon the said sort of money: for instance, the
rose-noble was, at the rate of thirty-two and a half market price,
equal to nine Flemish shillings; the gold rider, at sixty-eight
market price, was equal to four Flemish shillings; the golden
le, of fifty-eight market price, was equal to five Flemish shil-
lings; the Carolus, at eighty-four market price, was equal to
twenty stivers ; a guilder of King Philip, of seventy-eight market .
price, was equal to twenty-five stivers; a krabbelaar, at four
stivers; a vlies, at three stivers; the double stiver, at four
Flemish groten; and so forth, in all other denominations of
money, both gold and silver, as it was current about the year
1400 and afterwards ; with which sort of money, or the expressed
value thereof in other money, it was always sufficient to make
psyment, although the value of the money during the lapse of
time was increased or diminished; because, at the institution,
that exact value of that time was fixed according to the opinion
of Molinzeus and other authors (3); unless in the sort of money
with which it was specially expressed that such redemption was
10 be effected, the clause of the value thereof be added.' This
is usually done, and is found in old title-deeds, for the purpose

« (1) Vide Grotius, Inleyd. lib. 3. ch. 14. 3) Vide Book IV. ch. vii. § 3. infra.
wers. Andersints. Cust. of Antwerp, tit. {3) Molinzi Tract. de Usuris. quast.
81. art, 35 & 28.; of Mechlin, tit. 13. 3, n. 623. Hotoman. Hlustr, quaest. 15.
art. 3, Coder Belg. tit. Renten § 9. Cust, g)onell. ad L. 10. Ff, de reb. credit. n.10,
of Utreche, rubric 26. art. 3. Local law | 11. Everard. consil. 99. n. 17. Cons. &
o Veluw, ti. 2. art. 5, 6.; of Overyssel, | Adv. of Rotterdam, part 3, cons. 333.
‘t.6,12. Grant of King Philip L. tothe | - ’ :

veople of the Hague, Sept, xx, 1599, ©
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of expressing the meaning well, or the valys of psyment with
which a person may yesrly purchase the same; or when in the
title-deed no certain sort and weight of money is mentianed ; or
when a certain sart and weight of maney are mentioned, without
adding thereta at what value the same may be paid and redeemed
with other sort of money.

§ 4. Inall these cases it is understood that the pgyment and re-
demption thereof run on in the same sort, and pught to be effected
according to the value of the rent as it existed at the time when
such payment and redeeming are effected, unless any loss or gain
be actually sustained or obtained thereby ; hecguse in the agree-
ment the exact value of the established rept alone is considered,
without limiting it to a certain time (1); whereby, although the
same sort and weight rise and diminish, the person who levies
the rent does not enjoy more ar less, hecause with such rise and
fall the value of all other goods rises and falls also; so thet st
ptesent ape capnot buy for a roee poble (which is now warth
ten or eleven guilders), more than cauld he purchased for the
ssme rose poble when it was warth only nine shillings (8).
Ignorant petsons imagine, gnd vgjoice, that their apcumulased
money is apparently risen o a greater value, without thinking
that when they go to the market they will find all other commo.
dities risen in price jnst a3 much g5 their money seems to have
visen in value; apd so, ene hundred years ago, when wmamey
seained less ip valpe them it is at presewt,; & persan cowld pur

- ¢hase o pair of shaes for the value of one hundred eggs, which

he still does, now that money has bespme much cheaper and
seams to have risen higher in valye, (8)

In the agregment, the exact weight of the sort of wmoney i
mentioned ; because it frequently happens in the course of time,
that the same sort of money rises and diminishes in weight, snd
an that account also can he reduced or increased ta a lower or
higber price; which change may not be considered in the s
demption of rents, but the valne thersof ought to remain the
ssme, But the ontward change may ouly be subjeet to so-
#ideration ; viz. the inerease ar decrease of price of one and the
samme sort of money; for which purpose the weight is the exact
assay. (¢)

T = e

(1) L. 26. § 4. Ff. de Condict. indebiti. (3) Vide Neostad. Cuz. Halland, desis.
1 zte Ff. depositi, 1.68. ‘}’f. ad Semat. | 47. Jagob. Comen. Supr. Cys. Hotlasd,
Trebell. . 65. § 1. Ff. de Verb. Oblig. decis. 23. Gail. lib, 2. pbs. 73.
» & Arg, 1, 3, Cod, de Vet, Numismat, (4) Vide Vina, ad pr. Inge. quib, mad.

10 couggap. oblis. posk, 30, mgra sl
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It is also to. be remarked, that whatever is said of the in-
crease and decrease of money, is to be understood of the exact
carrency of money publicly fixed by government, of which it
cannot be said, that some sort of money happens sometimes to
increase beyond the exact value, either through misuse, or from
course of exchange, unless it be by a long and general
custom. (1) .

§ 5. Where the institution of the rent is of such antiquity, How such Re-
that the sort of money stipulated therein is no longer known or Jempien was
current (as often is the case), we usually fix upon the most recent Money was not
value, and the last currency thereof. Hence it has happened, ™™
that several sorts of money having become unknown among us,
the value thereof, as antiently fixed, remains in existence. I
have noted several instances of this kind out of deeds and records,

#s sppears among other documents in a certain receipt of
Mr. Klaas de Vriese, counsellor and treasurer general of Hol-
lend, dated February 16, 1456.

§ 6. The Rhenish gilder is reckoned at three and four shil~ vaue of s
lings; the vbel, which in other deeds is not reckoned higher Rbevish Gilder.
than at fifteen stivers, but which was afterwards increased to
twenty, is still reckoned indiscriminately at fifteen, or, if it be
current, at twenty; and subsequently at eighteen, as is the
practice in Holland and Friezland in the corn trade, in gold
gilders at twenty-eight stivers each.

§7. In a certain bill of yearly rent granted on behalf of the valueofa shield
city of Delft, by Maximilian and Maris, on the 19th March :‘.‘é’:‘:‘fgy""“
1478, after Easter, amounting to six hundred ‘schilden (or otherwise called
shields) of Phillip Duke of Burgundy, otherwise called Alink- * X1k
aarts, each is reckoned at fifteen white stivers, and by some at
foarteen; which subsequently was increased to twenty-fivé and

§8. And in a certain transfer of May and Awtumn Scot, .of A good 8t. An-
Nasldwyk and Eyke duynen, granted by the Emperor CharlesV, 47 Gilder.
to Simon van der Does, on the 5th January 1536, the good
8. Andrew’s gilder is reckoned at twenty-nine stivers, which is
commonly valued by others at twenty-eight stivers.

§9. A Withelmus shield is valued by someé, at twenty-five A Withelmus
stivers, and by others st twenty-one, but by most;at twenty el
stivers. : o

§10. And the Wilhelmus gilder of Derdrecht is'valued at A Wilhelmue
twenty-one Dutch shillings, and each of these at one blank or g‘::_"‘p"'“

(1) Vide Antop. Faber. ad Cod, lib. 8. tit.a9. def. 11. and Carpzov. Defin, Fogens.
Pert 2. constit. 28, defin, 1, 2. e
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twelve pence, that'is, sixteen stivers and a half altagether. I
mean, however, that a shilling of Holland ought to be reckoned
for one stiver, and the Wilhelmus gilder at twenty-one stivers,
because antiently it was not the practice to compute by pence,
but by deniers, twelve of which make one stiver; and so at
Preseat, in the accounts of the state, twelve.deniers are reckoned
for one stiver, which in like manner are considered as so many
pence by ignorant persons.

§ 11. The Reinaldus or Arnoldus @kler, and also the Beyer’s
gilder, is valued at fourteen stivers.

§12. A gold shield of Burgundy is valued at fifteen stivers,
and seems to be the same as the shield of Philip Duke of
Burgundy.

§ 13. In some deeds a gold noble was valued at forty and
subsequently at fifty stivers; but-I think it agrees with the
English noble or angel, which is still current (1) and lately in-
creased in price to seven gilders: unless it be intended to main-
tain, that by a Rose noble or Henricus noble, is to be under-

stood what in some deeds is likewise valued .at fifty stivers.

§ 14. A Carolus gilder is valued at tweunty stivers, or forty
Flemish groten, also antiently called Koman’s groten; whether
by this is to be understood the gold Carolus at forty-eight
in the market, which at its first institution was not valued at
more than twenty stivers, or was reckoned at the rate of the
silver Carolus lately current at twenty stivers; which is most
probable, as the golden Carolus is current at three gilders, and
the silver at the rate of twenty, as has long since been known.

§ 15. A schild or shield is commonly fourteen stivers.

§16. A pound of Holland is valued at fifieen stivers.

. §17. A shilling of Holland is reckoned by some as much
a8 a blank penny, at twelve pennies, by which is understood
twelve deniers, which make one stiver; because antiently
pecuniary reckonings were not made with pence, but with deniers
instead of a stiver, as we have already stated.

_§18. A pound good money, or a pound Koman's payment,
is one gilder, or twenty stivers.

§ 19. A large Koman's payment is half a stiver.

§ 20. A shilling good money isequaltoonestinr.

§ 21. An old Bot or Bod drager is paid with one stiver.

§22. A leu (or lion) of Holland was one penny, three of
which were equivalent to two bod dragers.

(t) Thatis,in the early part of the 18th century,—En1Tor.
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§ 28. A Dordreckt garden and Flemish plakke, is also reckoned The Dordr‘;cht

at one stiver, ' Flemish Plakke.

§ 24. A denier is one-twelfth part of s stiver; which accord- 5 peper,
ing to the Tournois computation of money became current
among other things now in use with us.

§ 25. A large Tournoys was antiently current among us for AlageToumois.
the valye of twelve deniers, or for one stiver, as I have found in
several old accounts.

§ 26. All these are to be understood of redeemable rents; Rentsotherwise
because the hereditary rents, rents having the preference and i,:;":::‘:‘:‘:_’
appropriation-right, perpetual and irredeemable rents, tributes, deemed st the
and contributions, are not redeemable but with the consent of ?ﬁ:‘b‘hﬁm
the person who levies the rent; in which we mostly follow the theRent.
rule contained in the proclamation of the States of Holland of
the end of October 1620, and now lately renewed, Sept. 27,

1658. (1)

1) See the proclamatjon itself in ch.xii. pp. 155—157. spra.



*The Origin of
Feudal Tenures,

{ 164 )

CHAP. X1V.
Qf Feudal Tenure.
[Grot. 2. 41.]
§ 1. The Origin of Feudal § 9. Original Distinction of geod
Tenures. and bad Fiefs in Hollasd.

2. Nature of a Feudal Right, 10. Why there are few or no
and what Property it Fiefs in Friezland.
conveys. 11. What sort of Obligation

3. Appurtenances to Feudal exists between the Lord
Property. and his Vassals.

4, Nature of bad and right 12. What sort of Services the
Fiefs in Holland. Vassals are to perform to

5, Nature of good Feuda] the Lord.

Tenures in Holland, and 13. Whether and how far they
how they devolve by Suc- are free from those Ser-
cession. vices.

-6. Feudal Tenures indivisible, 14. The Vassals Oath of Fealty
excepting in Zealand. 15. Of the Fiefs of the Lord and

7. How to be used. of the Nobility.

‘8. Of the Resignation of Pro- 16. The County of Holland
perty to the Lord, and uever occupied by any one
receiving it again from upon Feudal Tenures.
him upon Feudal Tenure. 17. Second Fief.

‘ 18. Common F‘q‘-

§1. T is uncertain by whom and whence the fendal law was

introduced amongst us. The common opinion is, that
it was first instituted by the Saxons and antient Germans in
Italy, and especially in the dukedom of Milan, (which was the
first country invaded by them, and where they reigned for a
Yfong time under the denomination of the Longoberdi or
Lombards, which last appellation is still in use), for the purpose
of securing the submission of their subjects; and from the insti-
tution of the Emperors Henry, Lothaire, Conrad, and Frederic
Barbarossa (made about the year 1100), it is said to have been
introduced among us in the same manner as among other nations.
Of this opinion is Grotius (1), who says, that the feudal law is
natural to the Germans, and is found in no other countries but
those in which they have antiently instituted and observed the
same. But Molinzus, who wrote concerning the law of Paris,

(1) Dg Jure Belli, Lb. 1. ch. 3.
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respecting lands (Landregt) testifies (1), that he found it

recorded in some antient writings and memorandums, that the-
Franks reigned in Saxony and Germany, that is, in the realm
of Sweden, many years before the birth of Christ, and there
instituted the feudal law ; whence it was again introduced in
France, and was adopted from the Franks by the Saxons, and
the Longobardi or Lombards, and thence introduced in Italy.
The feudal law is also ascribed by Conan(2) to the antient
Franks, whose chieftains had their subordinate servants, whom
they took with them to war ; and whoee state and circumstances,
be says, were such, that they had all the necessaries of life in
common with those under whom they belonged ; and on the other
hand, if any thing happened to them, or if any molestation were
done to them, they were in the habit of bearing it together, or
putting themselves to death. However this may be, it is well
known that the feudal law was also antiently in use among
us, as we have already stated (8); and it mostly has its origin
from the act of the proprietors themselves, who being appre-
hensive of attacks and inconveniences from foreigners, resignéd
their own property to the Count, from whom they received it
again ﬁom him upon feudal tenure, under promise of protection
and defence.

§2. The feudsl right is a gift of certain immoveable property,
as an hereditary indivisible usufruct, under the reciprocal. obli-
gation of proteetion and homsge between the lord and his
vassal. (4)

1 say @ gift, because it ought to come from the mere benevo-
lence of the lord, without his enjoying or receiving any-thing
for it. (5)

I call it immoveable property, because no feudal right can be
conferred over moveable property, as this is not fixed or

§ 8. Under smmoveable property, are reckoned lands, houses,
lakes, waters, rivers, forests, meadows, gardens, right of hunt-
ing, aviaries, fisheries, high, middle, and low jurisdictions, quit-
rents, tithes, tributes, contributions, annual taxes, and all
seignorial rents, viz. of poultry-money, capon-money, or similar
duties; and in short, whatever else belongs in anywise to im-

(1) Lib. x. tit. 7. des fiefs. m 3. (4) Cap. Unie. mﬁn.librfwdcn.

(z) Francisei Conan, lib. 2. commen- in quib, caus. feud. amitt,
- (5) Thid, '
(3) See p. 4. supra.
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moveable property, and can be considered as such, or accrues
therefrom. (1)

I say kereditary, because a fief being once granted, always
devolves upon the vassal’s descendants, and never reverts aguin
to the lord, unless any fault or misdeed be committed on the
part of the possessor. (2)

::";;;?3, § 4. There were two sorts of fiefs antiently known among us,
in Holland.  the oldest of which is what we call a right fef, or a bad fief ; and
the more recent, a good fizf. The former, that is, a right or
bad fief, devolves npon the oldest and nearest male issue among
the lawful children of the last possessor, and their farther de-
scendants, men descended from men; or, in failure of males, it
devolves again upon the lord. In this kind of fief, representation
does not take place, of which we shall treat hereafter; so that
an older son, descended from a younger son, ought to go
before a younger son descended from an older son; and it does
not devolve by succession upon any descendants or collateral
relations, nor upon any daughters, unless it be clearly inserted
in the grant; in which case, after the death of such daughters,
it devolves by inheritance upon their sons, and other male de-
scendants, in preference to women. (3) w
Nature ofgood  § 5. Afterwards, upon the supplication of the first'grantee (4),
and tom they ™ the fiefs in Holland were made equal to the written laws ; 5o that
:;‘2:: in Suc-  they do not easily devolve upon the lord, and therefore are deno-
’ minated good fiefs. These are generally expressed by the name of
an immortal hereditary fief ; and they are not discontinued so Jong
‘a8 any one can be found, from the side of the sword or the spin-
dle (5); who by succession may be heir to the last possessor (8); and
g0 it was understood by the sentence of the feudal court, Dec.26th,
1540, on behalf of the young Lady Catherine van Wyngsarden
against Hendrik Kreusing, Lord of Benthuysen: or otherwise with
this clause, * that it should not devolve by succession upom sister's
grand-ohildren;” by which the succession t5 the fief is under-
stsod to be put on the satne footing with the right of succtssion
of propérty not subject to feudal tenure. Whereas, formerly,
the right of succession of property not sabject to feudal tenure,

(1) Gloss. & DD. 3d d. cap.feud. cognit. | judic. 8 & 9. Grotius, Inleyd. lb. 3. ¢ 41
eton de Jur. feud. lib. 1. <. 4. Chrisin, vess. Een Zrﬂyke. ’

vol. 6. decis. 6. n. 13. Everhard, Bronk- 4) Inthe original it is, deor beding van
horst, Method. feud. ch. 4. de(u)rm uitgave, e ‘
(2) § vl in quib. caus. feud. amit. (5) That is, any relation of the father
€ap.1. de natura feudi, and cap. 1. do feud. | or mother's side. |
sine culpa non amittendi. (6) Vide Necstad, de foud. G, 4. .11

(3) Neostad. ds feud, c. 3, Et Obs. rez,
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throngh misuse, was confined within the fourth degree, and was
subsequently extended according to thie Roman.laws. (1)

§6. Lsay indivisible ; because, in Holland, feudsl property is Feudal Tenures

not divisible, and ought only to be inherited by and to remain cept in Zealands
in one person (2); unless it be allowed and permitted by grant
and consent from the lord, upon the application of the vassal. ,
But in Zealand, even the bad fiefs are divisible among all the
sons and heirs, as well of the younger as of the elder brother (8).
In that country also, the succession to the fiefs may also be
bought off by the daughters, if there be no sons, or if there
be no daughters, by other relations, for a trifling sum for
every spot of ground extending to something more than en
acre. (4) "

§ 7. 1 say usufruct; because the vassal enjoys all the interest How to be used.

and fruits of the feudal property, but only the usufruct thereof,
the real property remaining in the lord of the fief: and therefore,,
s an usufructuary. ought to draw the fruits without diminishing
the property itself; so, in like manner, the vassal cannot, without
consent of the lord of the fief, do any thing that would in anywise
impair or diminish the feudal property; and so Lord Jan van
Moantfoort, who was possessed of the manor of Adelaartswoud
(now called Hasarswoude) upon feudal tenure from the Count,
having allowed several persons to. dig up the marshy and fenny
lands situate in the same manor, and to turn the ground, was
declared, by a sentence of the court of Holland, to have granted
s wrongful permission; and he was prohibited from allowing it
any more, on pain of forfeiting one thousand golden leus. He
was further comlemned to declare upon oath, what and how
much mouey he had enjoyed on that account, and for the same
to purchase so. many lands and premises as the said money would
smount to, or to make good the value thereof to the Count out
of his own lands, on pain of forfeiting four hundred golden leus,
besides the value of all such sums as it could be proved that he
had received, and of further forfeiting on account of the messus:
two hundred gold leus for the benefit of the Count. A similar
sentence was pronounced on the same day against Arend van
Swietan, concerning the manor of Soetermeer.

(1) Tie. foud. do mat. feud. success, | Consuetud. foud. Gelr. tract, prelind. c. X+
Reostad, de feud. c.°4 n. 8. Grotius, 0. 34-
hileyd. lib. 2. c. 41.vers. Maar doos, ke, |- (3) Vide statutes of the country of
Zealand

1 bet midden. (Keuren van den Lande Zee-

2) Vide Neostad. de feud. obs. 8 & 9; | lamd) ch. 3. art. 6. Bort, d. loco. :
& de feud. Holland. Success. c. §. Bort, (4) Vide Statutes of Zealand, c. 2. ant, 8.
Van do Lenen, c.5. Fred, a Sande ad

‘M4
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- § 8. The protection and defence which the lord afforded to
his vassal, against any molestation by others, was antiently held
in so much consideration among us, especially during the civil
war of the Houxs and Kabeljawsen (as it is called), that many
resigned their property to the Count and received it again from
him upon feudal tenure, wholly with the view of obtaining his
protection (1). This made the Counts formidable, as the power
of the others became subordinate and submissive.

Hence it is evident, that most of the feudal property has its
origin not from the Count, but from the cession of the people
themselves; and it is also evident, that the Counts themselves
never did much to or for those lands.

§9. It is probable that this circumstance gave birth to the
distinction of dad or good fiefs of Holland, and of good immortal
hereditary ficfs ; whereas such cession, for the purpose of re-
ceiving the lands again upon feudal tenure, was a common
agreement, that the said property should continue to be in-
herited and succeeded to in the same manner as the vassal’s
own property, subject to no feudal right.

§ 10. Buta different practice obtained in Friezland, where the
people antiently relied more upon their own power, and took
better care of the preservation of their great liberty; and where
the cession above mentioned was never in use; and therefore
very few, if any fiefs, are found there. The Emperor Charles V.,
indeed, endeavoured to introduce them in the following manner,
but without success. He offered his protection to the Friez-
landers upon that footing, saying, it was nothing else but
putting their bonnets upon his head; which bonnets he, taking
off again, with a perfect certainty that they will never fall off,
will put upon their heads where they stood before. This pro-
posal, however, they politely refused, with the following answer ;
viz. That they meant and trusted that the bonnets of the pea-
sants stood as fast and as well upon their heads, as the Emperor
ever could or would wish to place them,

§11. Thus there was a mutual obligation between the lord
and his vassal, by which the lord took his vassal under protec-
tion; and the vassal bound himself again to be faithful to his
lord, and to seek his profit; to give him good advice ; to assist
and stand by him; to defend whatever might be prejudicial to
him; and to discover whatever might tend to his loss. (2)

(1) Vide Neostad. de feud. c. 5. n.13. ' Usiic. de Nov.
and Grotius, Inlcyd. lib. 2. o 41. vers. (1) Cap. Usic. de Nov. form. Gde}

Maar dvor op 't eynde,
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. §18. This fendal obligation from the vassal to his lord, an- Whst Sort of

tiently, was carried to such a height, that the vassals them-

selves, or in cueofthenrbemgundercmndmblelmpediment,
other persons procured by them in their stead, were obhged to
be at the service of their lords at their own éxpence, in cases of
necessity, when the defence of their country required it, within
the limits ; but not without the limits, unless the war was com-
menced and undertaken with the knowledge and advice of
knights, and the states of the country. This is denomimated a
lordly expedition, as appears from the following passages from
a charter granted by the Empress Margaret to the people of
Kenmerland, on Friday after Ascension-day,1846 : ¢ Neither we,
nor our descendants, will commence nor accept any war against
the territories of other lords without our limits or countries of
Holland, Zealand, and Friezland, except with the approbation
of our knights, esquires, and our cities of Holland, wherein it

vill be their duty to serve us, and our people will always be.

ready to serve us therein; and when we require their service
we will come within the jurisdiction of our bailiff of Kenmerland,
and speak with our well-born men concerning the service which
we shall require from them, as our ancestors before us
did,” &c.

. §18. But aithough this recourse and remedy may not now
be necessary, or msy have gradually become obsolete, yet the
vassals are not released from performing the services which they
owe to the lord, according to Grotius (1), though the contrary
is amserted by Neostadius and others (2). These services; how-
ever, having now ceased, the fiefs among us are now become in
every respect (as in France) the same as property that is ndt
subject to feudal rights; saving only the court-rights and fees
due to the lord at every successign or change of lord, as an ac-
knowledgement of the right and one’s own deed. (8)

§ 14. The oath of allegiance to the lord, which was taken by
his vasmals or any one in their name, in the presence of some or
at least of two other vassals of the lord (4), is at present taken in
our country in the following manner; ¢ I swear that I will be
obedient and bear allegiance to their High Mightinesses the
States, representing the county of Holland, Zealand, and West

: z lnleyd. Iib. 2. & 41. vers.uit Kragte Bus. ad L 1. Ff, 8i sger vectigal. Asgentr.
ad Consuetud Brit. ad mbnc tit. 16.
(1) Vide Neostsd. do foudi Holland. | n.

Succes. ¢.1.n. 18. Matthys van der Houve, (4) Zypa Notit. Jur. Belg tit. do

vest Chronye, lib. 1. ¢. 0. p. b0, feudis. vers. juramenti. 1. 2. feud. tit. 2.&
(3) Zypa Motit, Jur. Belg. tit, defend. | 3a.in fin. & tit. §8. § idcirco.
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Friezand, and to their stadholder: and that I will nevet, by
dvice or deed, endeavour to do any thing which will cause any
impediment or loss to the republic, or to its inhabitants ; but if
any such thing shell come to my knowledge, I will, according
to the best of my sbilities, defend, and give or cause information
to be given to the said lords and to their stadholder :- and I will
protect the revenues and income of their Mightinesses, according
to the best of my abilities; and further, I will be at the service
of their High Mightinesses, and assist them with my advice and
deeds, there and where it shall please them, and they may be
required ; nor will I divulge any thing to their prejudice which
shall be trusted to me; and, moreover, I will do whatever a -
-good and faithful vassal is obliged te do. o help me God
Almighty,” &c. This oath is followed by other feudal lerds
also.

The foregoing oath is to be renewed within one year and six
weeks, as often as the fief devolves by succession, or the pos-
sessor is changed (1), paying every time the court-rights and
lord’s fees attached thereto, and which are mostly expressed in
the grants; of which we shall treat in a subsequent page.

Fiefs are usually divided into lorddy, noble, and common fiefs.

OftheFiefsof  §13. Lordly or noble fiefs are those which are granted by s
e Nobiiy, © ling or prince, and which, besides the possession of jurisdiction,
. have the titles of honour and dignities of kingdoms, duloedoms,
counties, baronies, and the like. Of this description of fiefs are

those which the Kings of Denmark; Poland, Bohemisa, and

almost all the princes in Germany possess from the empire (2);

so Brabant and Guelderland are possessed as fiefs of the empire,

as Flanders, Artois, and Hainault are antiently known to have

. been held as fiefs of the French crown.

The Coumtyof  § 16. Some writers have attempted to assert that the county
mm:;y of Holland was held upon feodal tenure from the Emperor, with
one upon Feudal this distinction, that it was a free feudal temure excused from all
- Temres, services and incumbrances. But this assertion is supposted by
no evidence; far the inhabitants of Holiand never were sub-
ordinate, but were always considered as free; for, according to
Matthew Vossius (3), Charles the Simple, King of France, ex-
presely ceded by a charter all right and pretension which he ar
his ancestors had thereto; and (4), after the empire came from
the Franks into the possession of the Saxons, the Emperor

(1) Neoetad. de feud. c. ult. 0, 4 l (3) WM.»:-!&
(2) Gail, Ib. 1, obg 30, - (4) Thid: po3gs
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Otho II. by & letter and seal relinquished all claims of feudal
right over Holland. (1)

§17. From these lordly and noble fiefs proceeded other in- Second Fief
ferior fiefs, which were in like mahner held upon feadal terture
by other vasals, -otherwise denominated men g’ men; or. thofe
commonly sub-feudal tenures. ()

§ 18. Common feudal tenures are such as are held without any Common Fief.
lordly titles or nobility being attached to them. (8) .

CHAP. XV,
In what Manner Feudal Tenure is acquired.
[Grotius 2. 42.]

§ 1. How Feudal Tenure is ac-
quired by Grant.
2. How by Succession.
3. Whether and how far Repre-
sentation is allowed.
4 How by last Will, by Grant,
and Permission.

5. By Transfer or Gift, ale,
Exchange, &c.

6. By Hypothecation or Incum-
brance.

7. Restitution of Fiefs pur
chased, how and to whom
to be made.

)

FEUDAL tenure is acquired by grant, succession, last will, or
arbitrary transfer.

§1. When s fief is acquired by gram, it is either from the How Péudal

grantor’s own estate, or from the vassal’s surrender of his own T"""";,
property into the hands of the lord, as stated in the preceding Graut.

chapter. In this case the lord of the fee cedes to his vassal, on
condition of protection and defence on the one side, and of ser«
vitude on the other, the full possession of certain property for
himself and his heirs, provided that it shall not devolve by stic-
cession within certain degrees, under an acknowledgement of
owurt-right and of the dues payable to the lord upon every
change of owner:

As we have already treated sufficiently in the preceding
chapter of the protection and defence to be given by the lord,

(1) See this subject further proved by | wvise Arcadna) p 186, et seq. under the
mblsnum on antiquity of. the -?/iqf (Sonne-l.cuu)
Betavian Republic (van de Ondheid der (z De his qui feud. dar.
MM%"'" by John van (3‘ Cap. 1. vers. Crteri. Quu dicatur
Arcadia (Hata- | dun.c, I. in princ, De his qui foud, dere
poss.
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of the servitude due from the vassal, and also of the devolution
of good and bad fiefs by succession, it is only necessary now to
remark that the said obligation is to be resumed and renewed by
the successor, whenever the possession of such fief changes,
which is to be delivered and effected by the lord in the presence
of two other vassals under similar promises, paying every time,
as an acknowledgement of the lord’s property, the court-rights
and other fees due to the lord, of which we shall speak in the
following chapter.

§ 2. The succession to feudal property is the same as in the
case of other property which is not subject to the feudal law,
excepting only for as far as was otherwise agreed by the grant,
which is strictly to be observed, and subject also fo the following
exceptions (1) ;

1. The fee is not divisible, (unless by.consent, as we have
already shewn) (2), but devoives only upon one person, to the
exclusion of all others. (8)

8. The fee remains always for the descendants of the first
vassal, or for him who is related to the first possessor from that
side (4) ; unless the successor to such fee again resigns it to the
lord, and receives the same anew from him upon feudal tenure,
on condition that it should devolve upon the person who will
inherit his own property which is not subject to feudal tenure :
in this case such heir excludes other descendants of the first
follower to the fee, as was unanimously understood by the feudal
court upon previous information taken thereupon. (5)

8. In a fee the collateral relations go before the ascendants. (6)

4. The nearest degree excludes the more remote degrees,
and no representation is allowed; so that an older son, de-
scended from a younger son, would supersede a younger son
descended from an older son. (7)

§ 8. The preceding regulations and exceptions are to be
understood as applying to right or bad fiefs, which alone are
treated of by Neostad (8), or to such concerning which it was so
agreed by the grant; of which sort there are few, if any, among us.

" But with respect to good hereditary fiefs, which do not devolve

by succession, I am of opinion with Neostad (9), that the written

-(3) Gudelin de jure feudi, part 3. c. 5. (6) Vide Neostad. de feud. c. 5. n. 35.-
n. 10, Baro de acq. benef. lib. 2. c. 16. & 45.
(z; See ch. xiv. pp. 166, 167, supra. (7) Vide Neostad. c. 3. n. 4. Notable
(3) Neostad. obs. feud. 8, 9. Poincten van Leenen, art.15.
(4) Vide Notable Poincten van Leenen, (8) De feud. Holland. Success,, c. 3.

art2r. m 4.
(® Reg. D, ii. p. 186. ver. " (9) De feud. c.6. n.16.
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feudal law ought to take effect; according to which, repre-
sentation is allowed among brothers and sisters, and their chil-
dren inheriting at the same time (1). Grotius, however, seems to
have held a different "opinion; for in one place (2), after
brothers and sisters he allows their children to succeed ; and in
the same chapter, he expressly, and without distinction, says, that
with respect to the succession of feudal property, the nearest
excludes the more distant relation of the same branch; which
opinion seems to have been carefully followed by our modern
lawyers (3). But without a special law or further reasons, their
sathority cannot be indulged so far; but the written feudal law
ought to be observed, as it always is in doubtful cases; with
this distinction, however, that where the feudal property is
divisible, more collateral relations inherit alike by repre-
sentation ; for example, a brother, together with the children
of a brother who died before, and so forth. But where the
feudal property is not divisible, and the eldest has the pre-
ference, as is often the case among us, a son descended from an
older brother would by representation go in the room of his
_ father before a younger brother, who is still in existence. (4)

5. In the same degree a man goes before a woman; and
between two or more men, the eldest go before and between
more women likewise ; according to the old proverb,

% The eldest in the street.

The nearest in degree.
The men before the womenalways retain a fee in Holland.”

6. Besides the first degree of descendants, a woman de=
scended from a man takes in preference to a man descended
from a woman, though they are both equally near in point of con-
sanguinity, as is explained in the old laws of Kenmerland, under
the title of keeping feudal property, viz. * That whenever »
man has feadal property, the title of which contains that it
should not devolve by succession within the first degree, the
young man has the preference before an old. woman, though
they are both equally near. Should such young man and old
~woman die before the man who possessed the feudal property,

and the young man leave behind a daughter, and the woman a.

son; then the young man’s daughter shall have the feudal pro-
perty in preference to such ‘old woman’s son, according to

(1) and (4) Cap. unic. de success, fratr. . thereon ; as also in his Tract. van het vers-
vel grad. succed. in feud. terf der Hollandse Leuen (Treatise on the
8) Inleyd. kib. 2. c. 41. seccemsion to_fiefs in Holland), part 5.
) §ee particularly Cons. & Advys. c.4., § maxim 3. }
oous. 154. et peq. and Mr, Peter Bort :
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feudal right, so far as they are hath equally near to such feudal

En.l'ther, the general law of succession prevails according to
the right denominated Aasdom’s right, from the oldest to the
nearest, not from the lord or grantor, but from the last pos-
sessor ; because, as stated in the last clmpter, feudal praperty
mostly originated from the resignation made by the lineage of
the possessor or his ancestors, and ot from the lords of feudal

property ; which law of succession is enumerated fram degree to
' ~de ee by Grotius. (1)

#. By last will, upon a grant or permission of government,
a vassal may bequeath the feudal property to whomsoever he
pleases, without requiring the consent of the riearest lord or the
nearest relations or feudal successors(2). Without such per-
misgion the bequest is by some authors considered so completely
void and of no effect, that even the value of the bequest may
not be demanded, which is followed in other countries (3); gnd
Grotius rglso makes it applicable to our practice (4);
Groenewegen testified that it was understood by the court o!'
Holland, that in the same manner as the value of propexty (ot
subject to the fendal law) bequeathed to any one, can be claimped,
although the management of it is prohibited to the heirs (5), 0 it
is likewise understood to be the case among us with respect to
feudal property, which has become in every respect almogt like
_ to property not subject to feudal law.

§5. Feudal property is acquired by a voluntary transfer effected

by gift, sale, or exchapge, or by a transfer in the presenge of the

Jord and two vassals ; by which the fee is first resigned to the lord,
who then invests the new fendal successor. This investiture be

_cannot refuse; nor can it be prevetited by the nearest fendal suc-

cessors in perpetual hereditary fiefs; and which, by the vassal, may
be alienated, incumbered, ordlsposed of, in the same manner gs
all other property, the lord reserving only his right of fApRre-
priation, if sold for money, and also his court-rights and seigno-
rial dues; but the Jord need not allow the alienation of good

and bad fiefs (6), upon penalty of its being declared null and

-void, if the transfer be made otherwise; so that a fee, altheugh

AP

(tzelnleyd hb 2.6 41, SnahoNeu- (s) § 4. Instit. de legat.
land. success. (6) Vide Grotius, lnleyd lib. 2. c. 43
(2) \‘ideGnnm,lnleytbookz €. 42. | Frederic. 3 Saude ad consuetnd. fend.
eostad. obs. fend. 1. Bort. van t verstoerf | Gelr. tract. 2. c. £, n. 7, 8. 10. Chuistin.
m‘:gchm,c.x - 0.18, 59, & Ba. vol.i. decis. 185. n.26. and decis. 268.

Vichhrm.tol.vubc.. n. p.6. Consult. van Hollandse Regrgel,
(4) Inleyd. lib. 3. ¢, 42, M4 v

T

cous. 110, Coren, obs, 33 0. 3Te
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sold, but not delivered and transferred in that way, ought not-
withstanding to descend to the legal successor to the fief, as
was understood by the court of Holland, between Mr. Peter
de Sancto and Adriana Willems, on the 11th June 1543 ; pro-
vided the purchaser retains his action against the. heirs of the
vendor, so far as he is interested in the non-execution of the
transfer ; in which action the successor to the fee is not respoun-
sible for more than his share. (1)

§6. And therefore no hypothecation (mortgage) ar incum-
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By Hypotheca-

brance of rents, &c. csn be effected, but before vassals as afore- ...

said; and then such rent ought likewise to be received upom
feudal tenure, and similar court-rights and seignorial dues are
to be paid, in the same manner as upon the feudal property
itself. (2)

§7. It onght however to be remarked, that if the fee be pur-
chased for money, or resigned by any one out of his own pro-
perty, and received again upon feudal tenure (as is often done
in difficult times) according to Neostad (8); in that case the
wn or other descendants of the first yassal, make restitution and
indemnification (as well for the benefit of the widow as of the
other children) of whatever the estate has beep diminished
thereby through purchase or otherwise (4), as was understood
by the court of Holland, on the 81st July 1611, in the case of
Mrs. Maria Van Nierop, against Mr.Van Orsmaal; and also op
the 13th Jan. 1547, between Philippus Godschalk and John
Harp. In this last case, Godschalk having received some
lands on his marrisge with bis wife, whose guardian had re-
signed the same to the county, and had received them again
upon feudal tenure withont her consent, was condemned, after
her death, to cause half of the said lands to be devolved free
upon her heirs. (5)

I say, for the benefit of the widow or other heirs; becduse the
right of making restitution is not transmitted further; and on

I say, by purchase or atherwise diminished; because indemni-
fistion and restitution ought to be made, not only to the

Fachin. lib. 7. controv. o 14. (J)Deﬂoud.c.l .12

goi‘

Nemnd. feud. observ. 5. & de feud. 4) Grotius d, lib, 2. c. 4%. .19,
msfmc.j.n.éo. Caren, obs. &( )Vidc ’WD
(a) Vide Neastad. de fevd. c. ult. n. 26. 2;&; L ar1. SI cgd.

Mimive, together with the Notable | Grotius, Inleyd, Lib. 1. c. 41. Neomd cs.
Poncten van Lenen. Grotivs, lnleyd. | n.18 & 49, Lambert Gons, Advers.
ﬁb-l-c-u vers, Men mag ook. Tract. 3.

Restitution of
Fiefs purchased,
how and to
whom to be
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amount of the purchase, but also to the amount of whatever
was expended upon the feudal property for any real and neces-
sary, or at least useful improvement, and by which the estate
was diminished; so that the other children, instead thereof,
ought to have so much money as they would have had, if the
father of the said property had not been purchased or im-

. proved. (1)

The preceding doctrine is not supported by the twentieth
article of the Notable Poincten (notable points,) which are
used in the feudal courts of the county, &c. (though Mr. Peter
Bort is of a contrary opinion (2)) and which contain these
words;  to make restitution of the money with whick the said
Jfef was bought, provided Re receives his share therein, and
whatever the improvement, &c.” Which improvement, although
it be otherwise upon a mere writing without name, that can
bind no one, cannot at all events be extended otherwise or
further than to the improvement which arises from the situation
and circumstance of the feudal property itself: for example,
whether in consequence of- the change of time the fief was pur-
chased for much less than it is worth at the time the restitution
is made; and also whether such improvement was made with
some acquisition or other profitable means without the expence
of the estate; but in no wise to any other charges and improve-
ments, by which the estate of the deceased might have been di-
minished ; because the expence incurred by thie father, for the
benefit of the one son alone, makes him a director of -the son’s
affairs, and gives him a right to indemnification, unless it be
proved that he had made a present thereof to his son; provided
however those expences do not exceeed the necessity and utility
of the matter itself; excepting only such expences as were in-
curred for the sake of ornament ; which consequently render the
feudal property so much more valuable to every qne, or which
the successor to such feudal property would likewise have made
himself (8). With this agrees what Grotius says (4); viz. « To
make indemnification to whatsoever amount the estate is di-
minished thereby, by making restitution of the right valoe
thereof.” (5) Hence it follows, that equality ought to prevail

(1) Vide Christin. vol.vi. decis. 43. | § 1. Ff.de petit. hered. Arg. L47. § ¢
n. 7. Fred. 2 Sande ad consuetud. fendal. Ff. de solut. 1. 3. § 6. Ff. de in rem vere
Gelr. Tract. 2. tit. 2. n. 13. Lambert Go- | & simul.

ris, Adversar. Tract. 1. ¢, 3. n. 11, (4) Inleyd. Lib. 2. c. 4. vers. Wanneer
(2) Tractast, hoe dat de Hollandse Le- | het Leen.

nensby versterf erven ? c. 9. sect. 4. 0. 5. (5) Vide Neostad. de Feud. ¢. 5. vor&-

p-134. ines

' Sin dutem precii nomines
(3) Arg. L 5. Cod. de rei vind, L 39. .




Ch15.) = Feudal Tenure is acquired.

in the inhesitance of children as much as is possible (1) ; and, on
the other ‘hand, that if a father.has laid out either the whole or
a considerable part of his property upon the improvement ‘of a
fief, the other children would thereby be prejudiced .in, those'

rights which the natural and unalterable laws inviolably allowed
them; which of course would militate against right, reason, and -

equity (2); as I was of opinion in the case of the children and
heirs of the pensionary Counsellor Paau, knight, lord of Heem-
stede, &c. and the juridical faculty in the university of Leyden,
concerning the purchased and improved manor of Heemstede
near Harlem, on the 10th May 1658; and my opinion was

sdopted by them.

CHAP. XVL o ;
Of Cowrt-rights, or Fees and Dues to the Feudal Lord.

§ L. Court-rights or Fees defined ; 4. How to be reckoned when
what Amounts are to be | there is no certpin Lord’s
taken from great, small, Due
and middle Sort of Fiefs. 5. Whether and when it is mot

2 Lords’ Fees what; and how necessary to pay Court-fees
they are to be purchased. | or Lords Dues at the In-
3. 4 Year's Rent fived for the vestiture of the Fief.
Lords Due, whether and 6. Confirmation what, and when
how to be reckoned upon . sufficient. :
Feudal Ground that is built |
spon.

J¥ the preceding chapter it was stated that the investiture of
the fiefs at every succession, or whenever the possessor is
changed, ought to be renewed upon payment of the court-rights
or fees, and the seignorial or lord’s dues attached thereto;
which investiture, if not applied for within a year and six weeks,
would cause the fief to devolve upon the lord according to the

fendal laws ; but it is commonly excused athong us upon payment :
of double fees, if it be not attended with public deceit or, fraud, :
or if the vassal, bemgmmmonedforthnt purpose,  had allowed -

himself to be bribed; in consequence of which, upon a judge-

——

(x) L. cum pur L 27. § dulimimis. | «  (2) L. maximum vitium, 4 Cod. de tib.
hlq L 4. Cod commun.d,vid. | preterit.
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ment previcusly given; bhe would ferfeit the whele foudal right
for the benefit of the feudal loed. (1)
Counrighsor  § 1. The courterights or fees which the Count takes previoualy
Fees defided. g the investiture and renewsl of the fief, are the following :
Wiat Amount  Of & large fief; that is, ond which intiwdes bigh or infefior
e e rights, or othefwisé has an invewae of thirty gilders per “anium,
the following foes dre tuken ; vie. 4

For a stamp - - - - 7 10
For the register-master - - - 7T 10
For the clerk® - - - - o 89
For the door-keeper - - - 0 39
For,the chamberlain - - - 0 39

- For the gate-keeper .- - - 0 2%
Total - 22 1

ofsmiddesort  Of & middle sort of fief, the incorhe of which is below thirty
oFefi. and above ten gilders, tha following fees wre taken :

Gilders. Stiven.
For a stamp - - - - 4 0
For the register-master - - - & 0
For the clerk - - - - 0 18
For the door-keeper - - - 0 14
For the gate-keeper - - - o0 8

Total - 10 0

—

of an iferior Of an inferior fief, the income of which is above ten gilders,

the following fees are taken:
~ Gilders. Stvers.
For the stamp - - .- 2 o
For the register-master - - - 2 .0
For the clerk - - - - 0 9
For the door-keeper - . - 0 7
For the gate-keeper - - - 0 4
: Tod - 5 0
L ]

The Lo Fes  §: T seignoninl oy Jotds foes; wikieh nte 46 be paid to the
they s v lobd 66 4 wekniowledgertient wpd tolkeht of tebpecs at every i
purchased.  vostitnie and renewal, and whick ure frofaautly specified in the .

grants, are numeroms; viz. i fulcon, satte-hawk (2); sparrow-

) Vide Grocius, . 8b.4 ) The Pako Sucer of Lhuteos—
a.sz. N;md.dow.gdlnd.‘.sm :I R
c.ukt, 0.6, 7.
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hawk, salmon, pike, greyhounds, spurs, gloves, and the like,
all which are commuted for a certain sum of money, which was
sttiengly fited by the Count, and is still obsetved, and which
is likewise followed in the feudal courts of vassals; viz.
Gild. Stv. Pence.
Agood meal - - - -85 0 6
A red sparrow-hawk - 1 0 o
A greyhound with collar, each greyhound
8 pounds, and each collar 24 stivers -
A zeel winden (1), each wind, 8 pounds -
A bugle-horn, well mounted - -
A bugle, and a pair of new gloves - -
A pair of gauntlets (wupen-hmd-schoenen) -
A pair of gloves - -
A pair of white gloves - < - -
A pair of leather gloves - -
A maarwetse (1) pike - - -
A taalwarder (1) pike - - -
A good pike - - -
4 red sparrow-hawk -
A good sparrow-hawk, & gold English noble,
reckonted &t -
A fat peacock - - - -
A capon - - - -
A couple of fat cspons - - - -
" A couple of rabbits - - -
A cask of wine - - - -
A cask of Rhenish wine - -
A pair of smaarlen (1) - - -
A good salmon
A pair of spurs - - - =
A new sword ©o- “« -
A pound of good money - - -
A pound of Holland - -
Apoundm(ncumncom), ﬁn’whichwo
saceive
Aponndmteu, lcpamu for ahl’pnny
every pound -
Ten shillings swaries - -0 7 &
Five pound swarten fOtGWh“CTﬂmo ,
st 16 pence, for which obe recaives - & 0 O
A loot (& certaim weight), of pure silver . ~ 1 11 .0

[P

(1) No cotrespanding Eoglish ter can be found fee his cbeclate ward.
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An ounce of fine silver - - -
An English noble - - -
A half English noble - : -
A Flemish noble - - -
A noble of 48 halfpence - g -
A shield (écu) of France - - -
A crown of France - - -
An old French shield (écu) - - -
A gold shield - - - -
A gold Dutch shield (schild) - -
A gold Wilbelmus shield - - -
A shield of Bourbon, for which we receive a

= 0O 0D B0 O = i D WO s O
ocCo0o oMo OO0 O OO

gold gilder and a half, at - -2 0 0
A gold gilder - - - -1 10 o0
A large gilder, for which we pay - -1 8 0
Alarge gilder, forwhich we receive a gold gl.lder 1 10 0
A Rhenish gilder - 1 8 0
A gold haliink (or Florence ﬂorm), for wlnch

one pays a Florence ducat - - 11 o0
Five shillings good Bournois - - 0 12 6
.Seventeen shillings - -0 17 ©

A gold penny, for which a person shall receive
an old Dutch shield, and the same shield .
- reckoned at one and a half gold gﬂders, at 2 3

0

A postulaat’s gilder - ; - 2 ]

Twenty Dutch pence - -0 "1 4
_Five marks of silver, each mark reckoned at

four pounds of Holland - -15 0 0

Twenty Lking’s Tournois, for which one receives -.

for each four Flemish pounds - -2 0 0
"“Ten pounds of parasises - . - -5 0 0
A horse worth fifty gilders - -10 0 O

I have also-seen in old grants of certain manors, that the
above dues were to ‘be levied by a man on korseback ; and in
others, that they were to be levied by a man in karness. Having
been questioned what was to: be understood by these terms, I
am of opinion, not that the man himself was to be in harness, but
that hie was to be furnished with whatever is required for a man
on horseback, or for aman in harness, orthe value thereof,

YarsRent  § 8, Otherwise the dearest lord’s due is a year’s hire or rent,
ord'sdue,  Which is also construed narrowly; and the fruits or the hire for
hethersnd  the jmprovement and acquisition made and acquired from

w to be

ackndnpal abroad, by apd through the vassal, without the real assistance,
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and on account of the fief itself, do ‘not come -into any con- m&k“’““‘
sideration. For example; if upon any premises or ground upen.
subject to feudal rights, a house or other building be erected,
it shall not be under obligation to contribute more for the lord’s
fee than a year’s hire of the said premises' or ground, withont
considering the house or other building standing thereon ; for
whatever is built upon feudal ground, without the assistance
or means of the fief itself, cannot be considered as subject to
feudal rights(1); of this fee however, an ill use is made by
some; and a year’s hire or rent is extorted from the good
people, who allow themselves to be imposed upon by the literal
consideration of the words themselves, both upon the improve-
ments and acquisitions, and also upon the fief itself, a year’s
hire or fruits : such was the opinion of Mr. Jacob Maestertius,
professor of laws at Leyden, and of myself, some years ago, on
behalf of the possessors of certain divideqd premises, which were
let on the south side of the church of Soeterwoude, (anciently
called de Loet); which by a division allowed by the feudal lord
long after the original grant, with reservation of his right, were
covered with houses, and now form part of the after fiefs of the:
house of Rodenburg, which at present are possessed of by
Nicolas Korsteman, Lord of Rodenburg. It is farther to be
specially observed, that the lord’s due for a year’s fruits is not
charged upon large or middle sort of fiefs, but mostly upon.
the inferior fiefs, which can yield to the amount of ten gilders.
per. annum, or less, in order that it may not exceed the amount _
required to puxchase. the dearest lord’s due. (2)

§4. If no. lord’s due be mentioned in the grant, then for a How to be
large or middle sort of fief, ten gilders are reckoned ; a.nd for a mm‘dm::_'
small fief, a year’s rent. tain m'l’“‘

These court fees and lord’s-dues ought to be paid not only in “™ '
case of succession, but also at every alienation, change, or trans-
fer ; and also in case of any mortgage, as often as it oceurs. (8)

- §5. But in case of the lord’s death, the oath of fealty is m.:::;
renewed upon the successor’s application, without paying any necesary 10 pay-

courtdees and lord’s dues (4): :so, if any thing be-resigned to poumfess or
the lord, to be received again from him upon feudal tenure, no :?ﬂl‘nvmmn

seiguorial dues. are paid. (5) e

(1) Vide Rosenthal de feudis, c. 10. (3) Vide Soes. de feud. c.13. n.32. et
comclgs. 43. per tot. & c.x3. conclus. 15, | seq. Haneton. de Jure feud. Lib. 3. c. 5.
®. 132 (4) Vide Christin, vol.6. decis. 25,
(3) Vide Fred. 3 Sande sd constitut. | n. 10. & seq.
feod. Gelriw, tract. 3. tit. 1. ¢, 3. 0. 17. (5) Notable Poincten van d¢ Leenhoven, .
art. 9.

NS
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Cosfirmation ~ §6. And moreover, if a morning present, an usufruct surety (1),
wficient, or the like, be established or secured upon feudal property,
nothing but confirmation is necessary; in which case the
chamberlain, door-keeper, gate-keeper, or other persons receive
nothmg And likewise any one to whom the usufruct of a fief
is made, requires only confirmation ; byt in such case the right
suecessor to the fief ought to levy within the year, and to con-
tribute for the lord’s due, although he has no actual enjoyment
of the fruits thereof during the life-time of the usufructuary. (3}
And when the usufruct is extended to one, two, or three fief,
the income thereof is laid upon one, and then the right of con-
firmation is taken either -of a middle, small, or large fief, accord-
ing to its income; so that only one fee for confirmation is
due, although one hundred flefs be included therein: if, how-
ever, any one transfers his fief, and reserves his usufruct, in that
case no confirmation fee is paid thereupon. (8)

CHAP. XVII.
How Feudal Property is lost.
[Grot. 2. 43.1 )

§ 1. How Feudal Property is lost 5. When the Investityre is
through Destruction ; neglected for the Space of
2. Through Prescription ; One Year and Siz Weeks ;
* 3. By the Vassal's Resignation 6. Through want of a lamful
of it to the Lord ; BSuceessor to the Feudal

4. Through Forfeiture by the Property.

Fassal aor the Lord ;

HowFeutu; § 1. A FIEF is lost,

through Do- L Through destructian, sach as by washing away, by the
struction ; water’s breaking in upon the land, and the like calamities. (4)
“Through Pre- § 2. 11. Through prescription, by which the lord, after a pos-
session of one hundred years, again appropriates entirely to
himself the feudal property (5); or if a fief be possessed by a

) Waarborg togt 1. 1. Cod. de J:
&) Notable ﬁ’meﬂ van de Lenen, | c. x(‘Zn‘:z q;ib.nnl. ﬁ:ef::bzmm;:

L a. Ff. de usufructn.
(z)llmlan.78:3. ﬁ Ar;c.xQ&quh.Sidofwdo
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stranger, who is not eptitled thereto, dumgthedmdpu-tot
one hundred years, the right saccessor to the fief theveby loses
his right, and the feuda] lord is obliged to take the new pos-
sessor as the lawful successor (1). . But the lord does not lowe

&is right, although he does not use it during the third part of

one hundred years, because it does not always oceur, and cannot

183

be canstantly exercised and possessod, as is necessary in a pre- -

scription; and also, because it is a prerogative to do or leave a
thing against  which prescription never lies(2), as we have
already shown, in ch. viii. § 12. p. 135, 186. supra.

§ 8. IIL. Through resignation ; when the vassal delivers the
feadsl property again into the hand of his lord, or when he
resigns and transfers his right on behalf of a distant successor (8),
‘both which resignations may be effected witheut the consent of
the lord (4). Bat a full resignation to the lord cannot be
effocted to the prejudice of the successor to the fief; so that it
does not last longer than the life-time of him who resigns, after
whose death the successor: to the fief may resume the said fief,
unless he himself had also given his consent to the resignation,.
or bad confirmed it. (5)

And likewise through resignation of the lord to his vassal,
when he allows him to possess the fief as his own free property,
not sabject to feudal rights (6). And so bad fiefs are also often
made good, perpetual, and heveditary fiefs ; and are likewise pur-
chased as free property, not subject to feudal right, mostly for
a third part of the true value. Of this we bave a precedent in
a certain grant by Reynout de Grebber van Persyn, executed:
on the 29th March 1620 (7); and so the manor of Soeterwoude,
which is said to have been a bad flef, was converted into a good:
fief, as a sort of acknowledgement to the county, at the death of
the Lord Mauring van der Aa, burgomaster of the eity of Leyden,
upon whom it was conferred on behalf of the said city of Leyden,,

8 Lord of Soeterwoude, he having survived without children. --

§4. IV. Through forfeiture, on account of the vassal’s unfaith-
falness or want of respect towards the lord (8), of which the

(1) d.c. x. Si quis. Clyistin. vol. i.
decn.zw Frederic a Sande consuetud.
fesd. Gelriz tract. 1. tit.I. c.8. n.I.
Grmm, Toleyd. lib. 2. c. 43. v. Ten
61)&3.1.2 Ff.devnpuhllu et ibi
(3) Cap. 1. in_fine ualiter oim
W\Zmllll’zmnn . B Q'I

(4) Cap. unic. de Vasall, qui contra

constit. Reg. Lothar. cap. unic de Vasll.
decrep. ztat.
&g) Cap. 1, do alienat. feud. patern.
) o . quin i s post al
. tit. quis juris si ienat.
fcu(di Vasall. id, ‘rlecup]envuit.m
(76)0.3“ the Placaat Boek of Jan Janss,

3
(8) Cap. wunic, in quib, caus, Yeud:
amitt, .

N4

nyduv.-rs
mthclmd;

Through For-
feiture by the
Vassal, or Lord 5 -
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‘When the Inves-
titure is neg-
Jected for the
space of One
Year and Six
Weeks;

How Feudal Property is lost. [Boadk 1I.

judge has a discretional power of judging ; or when any thing is
committed which renders him liable to forfeiture; so that the
lord -cannot seize the feudal property, unless judgment has
actually been pronounced. (1)

I say, forfeiture of the vassal to the lord; because, ordinarily
among us, other offences committed against another, but not
against the lord, do not render the fief subject to forfeiture, even
not when all the property is declared to be forfeited (2). Thus,
the charter gmnted by the Empress Margaret, after Ascension
Wednesday, in the year 1846 (8), to the people of the northern
part of Holland, contains a clause, that “ every one should
possess his feudal property freely, although he should commit
any offence; so long as he performs to the lord from whom he
holds it, whatever services a vassal is bound to.”

By the antient laws of Kenmerland a fief is forfeited on ac-
count of four causes ; namely, when a vassal lies with his lord’s
wife; 2. If he unjustly carries arms against his feudal lord;
8. If he intends to betray or poison his feudal lord; or 4. Ifa
vassal does not assist and relieve his lord accordmgto the best
of his power, as he is bound to do whenever he is unjustly
besieged. (4)

§ 5. V. According to the written laws, the feudal right becomes
also forfeited to the lord through ' neglecting to have the sac-
cessor to the fief invested within the space of one year and six
weeks after the vassal’s death (5); but such negligence may be
amended discretionally, often with double court fees and double
dues to the lord. (6)

As the vassal incurs a forfeiture of the fief if he does not
Vperform the services which he is bound to render to his lord, so .
in like manner it is forfeited by the feudal lord, and is considered
free, in consequence of the lord’s unfaithfulness (7), which if it
be a second sort of fief is forfeited to the lord’s sovereign, as is
contained in the ancient laws of Kenmerland ; namely, * In
case the feudal lord does not do justice to the property which is

- (1) Cap. 1. in pr. de feudo sine culpa
non amitt. Neostad. de feud. Succes. c.
fin. n. 8. Christin, vol, vi. decis. 77. Andr,
Gail, lib. 2. Obs. s1.

(2)Cap 1. & cap. fin. qua fuit prima
caus, benefic. amitt. Vide Christin. vol. i.
decis. 300. Grotius, Inleyd. lib. 2. c. 43,
vers. Ten tweden,

(3) An. 14.

(4) Cap. 1. § 2. quz fuit prima causa

+

.

benefic. amitt. Cap. unic. de feud. sine culp.
non amitt.

(5) Tit. que fuit prima causa benefic.
amitt. in pr.

) V'ldc Placaat, Oct. 20, 1580; Ji
25, 1592; and Dec. 23, 1610. N
de fend. Holland. Success. c. fin. n. 6, 7
Grotius, Inleyd. Iib. 2. c. 43. vem. Heer-
gewaden.

(7) Cap. unic. Qualiter dom. propriet.
privet,
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held of him upen feudal tenure, or in case he will not invest
him, he shall then take two men of the sovereign, and desire
for that purpose a first, second, and a third meeting, bare-
headed, ungirded, with application by turns, and then take the
testimony of the said men.”

§6. VL. And lastly, the feudal right is lost tkrough want of a

lawful successor to the feudal property ; that is, at the death of

any person without heirs who can or may be feudal succes-
sors (1) ; viz. in strict feudal property, on failure of male issue
descended from the first vassal; and in perpetual hereditary
fiefs, in failure (as some are of opinion) of the tenth degree (2);
aud whereas it seems to rest upon the foundation, that, in pro-
perty not subject to fendal right, the property devolves upon the
republic, if none of the' relations of the deceased be found re-
lated to him within the tenth degree, (which by mistake in the
interpretation of the Roman law (8), where the tenth degree is
considered ad infinitum (4), is misinterpreted, as will be pointed
out at its place), it follows thence, that the succession to the fief is
unlimited, so long as there is any one who can in anywise prove
his relationship to the last possessor. :

gl) . 1. § Qui cleric. Si de feud. | Succes. c.§. n.77. Grotius, Inleyd. lib.3.
content. ¢.I. in fine de alienat. c43
(3) § 5. Instit. de Success. Cognatar.
(’) According to Neostad. de feud. (4) Perl.2. § 1. Ff. de suis & legitim.
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CHAP. XVIIL
Of Spiritual Institutions and Prebends.
§ 1. Whether and how far the Manner they antientlywere,
Jus-patyonafus apperiains and now are, renewed.
to Barons in placing or ap- 6. What other Spirityal Goods
proving of Clergymen. devolve for the general
2, Nature and Origin of Fica- "Benefit.
rages or Prebends. 7. Of the Canonical Order of
8. The Gift thereof, by and to Utreeht, the Abbles of
whom to be made. Rynsberg, ke. and the Or-
4. The Difference between Feu- det of the Knights of 8.
del Property gnd Prebends John of Malta, vhy -
with respect to Syccession. cluded from Pevolution,
5. Qf the original Institution of and forwhat Purpase inati-
Prebends ; agd in what tuted.

§1. [JNDER the usufruct of an estate for life, without the

property, by way of feudal right, spiritual institutions
are reckoned by many; of which some are destined and given
entirely for the use of the diocese and church. This kind
of property, since the introduction of the reformed religion, has
been entirely seized for the general benefit, for the-support of
churches and their ministers; excepting that some barons of
parishes or villages, in consideration of their ancestors having
erected and endowed the churches there out of their.own pro-
perty, upon condition that they and their descendants should
have and reserve always such right, have remained in possession
of such right; by virtue of which, at every vacancy, or on the
death of the preacher, they presented another in his stead in
the said church, at least upon recommendation of the community,
namely, to confirm and approve such recommendation, or to
rejectit. This right is usually called the jus patronatus, or right
of patronage ; and in many places it has continued so long, asto
leave no memory thereof, excepting that they are in possession
thereof.

§ 2. Other goods were only destined for certain divine services,
to be performed by certain persons, either clerk or priest of
their generation, for the blessed memory and merits and the
gouls of the dead. These endowments, which may be possessed
and served by gift of the nearest and oldest of their generation,
are denominated vicarages or prebends, and the goods are de-
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nominated prebendal goods. The seryices for which they were
given, chiefly consisted in the keeping of night-watches, and in
celebrating masses for the dead, prayers, and similar superstitions
observances ; and in offering prayers for the repose of the souls
of the founders, as well as of their ancgstors, in one church or
other, in honour of some reputed holy sltar or other.

§3. The gift of the possession of the said prebends was
usually left to any one of the founder’s or institutor’s descendants,
being a priest or clerk, to develve (as often as the same is sub. made
ject to devolution) upon the eldest and nearest person lawfully
descended from the founder, as a free hereditary fief. Young
men are to have the right of presentstion before the older
women where they were equally near of kin, according to the
tenor of the institution, which in such case is to be followed § but
there is seldom much difference; or, otherwise, where there is
10 certain agreement, the right of common inheritance, ab intes-
tato, s us\mlly followed. (1)

§ 4. There is, however, this difference bhetween feudal pro-
perty and prebends; viz. that the right of bequeathing the gift,
a5 often as it devolves, does nat devolve upon the nearest de-
scendant of the last precedmg possessor (as is the case with
respect to feudal property, in which the fief always devolves upon
the nearest of kin to the last possessor), but it ought always to
devolve upon the nearest of kin to the first institutor; because
thefeudal lord alienates his feudal property out of his generation,
and delivers it toanother; and also, because the fief is some-
times first delivered to the lord out of the bosom of the feudal
sugcessors, and agmn received from him upon fendal tenure, on
condition of succession amongst their descendants. Whereas,
i prebends, the founder always bequeaths the gift out of his
own property, and wishes to reserve it for and withia his own
generation, and which may not devolve upon any stranger, but
ought to devolve always upon the nearest of blood (2). So
that the clause, of devolsdion as a perpetugl hereditary ficf, so
usually expressed in the deeds of foundgtion, is not to be under-
stood further or otherwise, but with a reference to the blood,
and the nearest to the first founder, and not to. the last possessor.

§5. This institution conld not be effected without the know- -
ledge and confirmation of the bishop (8); neither, on the death

(I)Arg.l.&&l.z, Ff. de Jure Codi- (3) Arg. cap. nullis presbyter. & cap.
placuit de consecrat. distinct. 1. ¢. 1. Juuct.
(ﬂlncb de Curte, Tract. de Jure | Novell 6n
Fl;m.k-bnc . de translatione jur. patromat.
g
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in what Manner of .the incumbent, could another be -put in possession of it,

they antiently
were, and now
‘are, renewed.

unless the person upon whom the gift was conferred, was recom-
mended to-the bishop ; and,.after being confirmed by the same,
was incorporated, and judged capable of performing the duties
belonging thereto. Such person, if not a priest, - ought at least
to be a clerk (the crown of the head being previously shaven),

. and for that purpose be possessed of a diploma, or other higher

dignities, and authorized and admitted to perform the duties
of the church. For, although the gift was in the power of the
founder’s. nearest descendant, the service could not be per-
formed and executed without the solemnities of the church. (1)
But, since the reformed religion was introduced, all such
church services (which militate against the grounds of the true
doctrine of salvation, and of the christian institution) have en-
tirely ceased with the presumptuous idolatry and other instita-
tions of the pope; but with this exception, that the gift and
the possession of such prebends, in consequence of their having
been left by persons out of their own property, to and on behalf
of their descendants, are allowed to be given by and to them
agreeably to the intention of the founder; provided it be also
effected upon a previous recommendation to the States of Hol-

"~ land, instead of the bishop, and their approbation follows there-

‘What other

Spiritual Goods
devolve for the
general Benefit,

upon ; and provided also, that instead of the rejected and dis-
continued services on behalf of the maintenance of churches,’ of
the ministers of the same, and of schools, a third part of the
annual fruits and income be paid to the spiritual treasury. And
sometimes a clause is added, that the person, to whom the gift is
made, shall receive instruction. at the schools ; for although such
services were rejected, it cannot be thence inferred, that the
same devolves on the heirs, but ought to be applied to other
similar . uses and observations (2). See the ordinance of the
States of Holland of the year 1578, and the renewal thereof of
the 12th December 1658; where direction is given with that
view, concerning the third part of the fruits; but it cannot as
yet be put into full practice on account of the poverty of the
persons to whom the same is given for their necessary main-
tenance. ,

".§6. Other spiritual goods, which were antiently left and be-
queathed to churches and hospitals, without any reservation of

(1) Cap. 1. 2. Extra. de jure patronatus, (a) Arg. 1. 18. Ff. de usu & usufy. leg.
et iti DD. ! junct. L. 21.& }. 26, de Sacrasnct. Eccles.
¢. 16. extr, de prabendis.
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useful possession, were at the time of the Reformation wholly
seized for the support of churches and the ministers thereof.

From these are also distinctly excluded such spiritual instito-
tions as, nlthough the descendants of the first founder did not
retain possession of them, were however destined to another
use, and not to that of the church.

§7. Of this description are the canonical order of Utrecht,
which was specially instituted to keep the council of the States;
the abbies of Rynsburg, Leeawenhorst, and Ter Le, for the
support of noblemen who became poor; the order of St.John
of Jerusalem (now settled at Malta), which was instituted by
knights and great princes, for the protection of the Christian
faith against the violence of the Great Turk, and has been intro-
duced into other countries, where the knights were endowed with
numerous possessions, most of which have been seized in con-
sequence of death, and the decay of the said order.

—
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CHAP. XIX.
Of Services in general.
[Grot. 2. 36.]
§ 1. Service defined. 6. If a Proprietor of Two sepa~
2. How to be obtained by Con- rate Houses makes full Use
tract and Cession. of them, and afterwards
3. How, through Right of Pos- sells them again separately,
session and Prescription. each House reserves its
4. Of a Building concerning  Jormer Incumbrances and
which no Complaint has Benefits, without the Right
been preferred for a Year of . Service used between
and a Day, &c. both, unless the same be
5. Whether, and when, Suffer- | . mentioned at the Sale.
ance implies Right of Ser- 7. Difference between House and
vice. " - Rural Services,

IT was formerly stated, that defective property consists in
usufruct or inferjor benefit. :

§ 1. The benefit inferior to usufruct is service, that is, the
right of prohibiting something beyond or without the common
right, or of doing to or. in another’s house or upon another’s
ground something for his own benefit; for otherwise, according
to common right, another is at liberty to do in or upon his own
property whatever he pleases, without molestation by another :

Service
defined,
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services; therefore, are understood to be two-fold; commanding
in what belongs to another, and suffering from snother in so far
as respects one’s own property. (1)

§ 2. This right is obtained,

1. Through contract and cession (2); but a thing in which
many are concerned cannot be incumbered with service without
the consent of all the parties interested (8). Such cession is also
spplicable to immoveable property, and the same is bound by it
according to law (4); with us, however, it cannot exist to the
prejtidice of a third person, but in the same way as immoveable
goods themselves ought to be transfefred, that is, before the
¢court of justice of the place where the property is situated ; so
that other promises will only bind the promiser, and not’ the
- property itself or its creditors, and so it was understood by the
cotirt of Holland on' the 8th February 1627, in the case of Jan
Fransz Bak against Jan le Cocg.

§ 8. I1. Through right of possession and premptwn of a third
part of one hundred years (5) ; of which we have already treated.

* § 4. And therefore it is a special law , that a building which

- has stood for a year and day without being complained against,

is sufficiently prescribed to detain it so, provided only a reason:
able indemnification be made to the person who thereby suffered
loss (6). At Amsterdam, when any person is found building
upon anether’s ground or premises, he forfeits ten gilders, and
the structure ought to be demolished. (7)

§5. This right’ef possession is to be understood of some-
thing which is possessed neither by violence, nor secretly,
without knowledge (8) ; mor at the request or upon a requested
permission; for, if I, upon a preceding request, allow my
neighbours to do any thing in or about my premises or land,
which I otherwise was not obliged to allow, it is undetstood
that it may always be again repealed and prohibited ; and con-
tains in itself this tacit agreement; namely, until notice of injumc-
tion be given (9). But the most certain rule in such case, is to

ram

m;.lpenix in fin. Cod. de grwacript.
¥ (6) gg L1 ettot. tit. Ff uti poatldet.

(1) L.26. Ff. de servit urban. prad. 1. 8.
i . si servit. vind. L 8. cod. de servit..
L 8. Ff. de sefvit, niban,

Moechlin, 3. 14

(1) § ule. lmnt-deuﬂp‘::t 1. 1. § ult.
de seryit. pexd. fustic.

(3) L. a8. PFf. commun. disid. 1. 8. Pf.
de seevit.

Vide Chnstin. ad leg.
art. 45. Statutes of the City of Leyden,

art. 103:
!E; Vide Rec. van Rodenb. p.a34. ‘-6-

L.xﬁnd de servit. & #ua.
©) Am.L25. Pf.depmh.l.x.
M
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make an ¢xpress obndition ; for otherwise, if a thing be merely
allowed upon a previous application, which cannot be taken
sway or redressed without loss or detriment to the thingitself,
s well as to the injury of the person to whom such permission
was given, it is understood that such sufferance implies a ces-
siea and sétvice; to be 0 always reserved and tolerated ; as, for
instance, if 1 allow my neighbour to'build upon my wall, or to
Jxy 2 beain in my wall, on which his building may rest. (1)

§ 6. This service consists in a right either upon or over ifa Propietar
another person’s property, and not in or upon one’s own pro- ;:I:m
perty (8), for mo ene can owe any thing to himself, or upbn his full use of them,
owa property ; as often ooturs when s person obtains a property 2 “hermrds
of two separate houses, together with each other, from one of agin scparately,
which some service is due on behalf of the other, and the said e st
right of service happens to be merged and annulled in and !ncumbrances

towards each other (3). But if aferwards the said hotses be smebonae

again separately sold, witheut annulling the preceding services, . w;.“;s.:'“
each of these will again go over, arid the same will be under- them both, un-
stood to be reserved : o, if the possessor in the mean-time have woyie ™ b
used some beneficial service of the one upon the other, they will the Sale.

again cease in case of being separately sold (4), notwithstanding

the following clause bad existed, viz.  so as it stands buslt and

made, to be used and inhabited ;” by which we understand

that it contains no services in particular, unless they were

specially mentioned, as was often understood (5), because such

clause is merely a description of the length, breadth, depth, and

farther situation of the property sold; by which the vendor

declares that he will exclude nothing from what was sold, which

he would otherwise be obliged to do expressly, and further ’
vith such right as the same may have. But that he in no wise

lis or promises any special right of service thereupon (6); so

that if any thing be built thereon, which would give any service

to one’s meighbour, which he need not suffer, it ought to be

removed ; for if it would give a service on one side, it would

agein give a service on the other side, that the said building

should never be made otherwise, or be raised higher than then

;
]
;
i

bered. vend. Grotius, Inleyd. Iib. 3. c. 36.
vers. So wanneer. Cost. Antwerp. c.63.
tot

;
&
?

(3) L. 26. Ff. de Servit. urban. praed. art. 4. Kearen van de erfacheydingen
(3) L. 1. Ff. Quemindmod. servit. amitt. | Rotterdam (Ststutes concerning the divi-
Lo Ff. commun. prad. L 18. PLde | sion of at Rotterdam) art. 16.
Servie, (s) . L 16, § 3. Ff. de serv. urban.
(:.)Algl.9. Ff. commun. pred. d. A
413 PL do Servie, L 3. §19. Ff. de (6) Per, L 1o, FY. commun, praed.
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it was; which would entirely deviste from the meaning of the
contract. .

§ 7. Services are usually divided into kouse services and reral
services (I), which differ from each other in the following
respects ; viz. all rural services consist in doing or suffering,
while kouse services consist not only in doing or suffering, but
also in an obligation of not doing something upon one’s own
property, which otherwise is permitted to be done, such as not
to build higher, not to surround or prevent the light, or to do
similar acts. (2)

Moreover, rural services may from their own nature, be done
bymrnsandstmﬁervals,whereashonae-emcesarehsnng
and continual. (8)

(1) L.198. Ff. Verb. signif. 1. 16. Cod. Ff. 8i servit. vind. L 1. in fin. Y, de Aq.
de Preed. & al. reb, minor. L 2. Ff.de | pluv.
Servit. Rustic. Praedior. {3) L.14. Ff.deSemt.l.x& Ff.de
() L.1s. §x. Ff.deServit. L6.§ 2. | Servit. urban, pracdior.
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CHAP. XX.
Of House Services.

[Grot.2.34]

§ 1. House Service defined.

2. The -Service of supporting
Burthens or Building.

3. In what Manner a Building
may be erecled upon or
against a common Wall.

4. A Service attached to a

. Building is perpetual.

5. The joint Use of a Wall,
how to be. distinguished
from one's own.

6. An Anchor or Beam being
placed through, what it is,

. and what Right it has.

7. The Right of extending a
Building to the Ground
of another.

8. Drop-right defined; and
whether and how a Building
may be raised to prevent it.

§ 9. Of the Right of receiving
the’ Drop.

10. Right of Watercourse.

11. Right of having a Gutter,

12. Of the Right of preventing

a Building from being
carried higher.

13. Of the Service of Light.

14.. Of free Sight or Prospect.

15. Of the Right of having
Windows.

‘Every one may make a
standing Light in his own
Wall.

17. Prohibition of Sight, what

18. A Service subject to Pro-

hibition cannot: be obtained

by Prescription through
mere: Possmum

16.

§1. JJOUSE services are-those which really concern the use
and habitation of a house or inhabited premises.

These are such as consist in doing or suffering something,
as in leavmg off something on account of the neighbouring
house, or in not being at liberty to do the same. (1)

Services of doing or suffering are the carrying of another
person’s burthen, or suffering an anchor or beam of another
person’s house, or allowing the water of another pcrson’s house
to fall into one’s own watercourse, cor suffering in one’s own
watercourse that of another house; or allowing the water
thereof to run out through one’s own course, or the like. (2)

§ 2. The service of supporting a burthen is, when any one’s
wall or pillar must support the burthen or building of another;
or when a person is at liberty to make his building upon or
against another person’s wall or pillar (3). For, according to

3)L1 $6ia. 1,33, L. 8 Servic

"i

House Service
defined. :

The Se_rviceof
supporting a
Burthen or
Building.
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§3.  common right, no one may erect any building apon the wall of
:“Bmfn’:‘"‘:‘;" another, and not even upsm a common partition wall, excepting
be erected upon upon the kalf theregf, provided such wall be so thick that one
Oragutet 2 oM half of it can support a building (1) ; because in such a case the
party is understood to build, not so much upon another’s as
upon his own ground (3). But if the wall be not so thick (as
is often the case with us), that one half of it will support any
building, such erection eannot be mede upon a common wall
without general consent, otherwise such building will also be
liable to community to such extent (8). On this subject there
are special statutes in several cities, as at Leyden, where any
one masy lay bricks or cause them to be wrought upon a common
paxtition wall, without opposition fram the party to whom it
belengs in gommuaity; provided that the same may at any time
be used by the other party, upon previously paying the half of
the expences incurred for that purpose. (4),

A Serviee at- § 8. This service is perpetual, and cannot terminese; so that

g:g:? w1 the person whose wall must bear the building of smother, ought

perpetudl. to keep the said wall in fit repair for that purpess, at his own
expence (5). But the support of the building, while the wall
is repairing, must be made and paid for by the proprietor of

: such buildiug. (6)

"The joint Use § 5. If a wall be raised upon ka}f' ground that is, upon ground
of 2 Wall, how belongmg to two several persons, it is understood to be
to be distin-

" commen : so also is whatever is found between two adjacent pro-
perties, unless on one side or other the property thereof be
gpesially proved, either by clear evidence or from probable cir-
cwmstances (7) ; such as, when by a certain figure or mark on
the one side or other, the full property can be proved; for
example, the putting of a beam or anchor through the wall,
from the one side, or the placing of a window in it (8), for no
one wmay otherwise put an anchor through 2 common wall, nor

- make any windows, or other opening but, with the general consent,

25. $ 1. Ff. de Setvit. wrben. } Reoyen (oFf buillit and the segalatis

(1) L.a
pomd.
)L 1. 9. Cod,de Servit. (5) L. 33. F. de Servit. utbant, pad.
) L.8. k12 B de Seevis. weban. | 1.6. § o in . 5L 8l See: windinct,
Ftd- 1-4- L gs. F& pmm Sqcia. Bart. (6) L. 8. ¥f.Si. Servic. vindic. Vide
2 de Servit. urban. prad. c.40. 3 [ 3

u,-,. Danech. do Pramugps. Sb. 6. | diex. c.37. B g& 6.
prasumpt. 73. n.33 & seq. " (7) L.19. Ff. communi dividendo. L. 8.
(8) Vide Keuren de Stad Leydon {Sva- | FE poooscio; 4 L 6. de FL. Sl
tutes of the City of Leyden) art. 105.; | prad.
with respect to - Amsterdam, vee the (8) Vide Munoch. de pewsvanpe. .6,
Recueil of Rosenboom, tit. Yimmeren® | grssumpt.73. 3. 10. & seg. Capdl. d¢
Servit. urban. prad. . 45, & 51.13. -
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aad upom the service sgveed upan (1). But st Leyden, accord-
ing to the statutes of that place (art. 106.) every one may place
sanding Nighte in common walls, admitting kight from his
neighbour’s premises, as well upon the ground floor as in the
up-stair rooms ; provided such lights be placed seven feet and a
half high from the groend, and six feet and a half high from the
floor in wp-stair rooms; viz. with iron bars fastened in the posts
of the window, at least five inches from each other, without any
mbungathbertytohmdnr or impede the said light, except~

ing by building properly ; in which case such light ought to be
moved and the holes stopped up. And according to the 104th
statute of the same city, every person msay canse an anchor to
be put through his neighbour’s side wall, and build therenpop,
provided the eaid anchor be properly covered, and the wall
srengthened at least with balf a stone; so that euch a mark
there should give no one any right of property, nor even of com-
munity, where it does not sppear that it proceeded from any
srvice permitted or agreed upon.

In like manner no baker’s aven, nor gutters, nor any thing
oh.mybcmademanyeommonwall,bywhwhsuchwnllmay
in anywise be injured. (2)

§6. The sérvice, which renders one person subject to another’s
putting an anchor or beam iato his wall, is the right of hvmg

196

e lor

to be

# sachor through another’s wall, er placing a beam upon the g:.nl:edmﬁm

building of snother, which, otherwise, no one need allow (8);
for 20 one is bound to suffer upon his ground any thing belong-
ing to kis neighboas that projects from the right line, or he may

compel him to draw it in. (4)
He who has a right of placing abeam, is also understood to

haye the liberty of building upon such beam (5); and instead of
ald heams he may place new ones, but nsither more in number
o in any other manner than those which were befere there, (6)
But if any one have allowed his neighbour without contradic-
tion £ put & beam in bis wall, he may for once keep there the
besm 0 placed, without putting a mew one in its stead. (7)

(1) L» q0. PE. de Servit. urben. prad.
8ee also Christin, ad leg. Mechlm tit. 14.
. 14. Cost. Antwerp,

&nyk&m

C-h e,

e
20. et |, Ff. de Servitot.

b, o, 27. it

é ; gz;gll.“d:ds: rban. praed.
rvit, urban.
c37 n. 7. Cons. & Advys, vel.i. cons.

(6’)d 1.20. §. 2. FE. de Bervit. urban,

By o

o2
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" §7. A similar service is the right of projecting my ‘building to
or over another’s ground. (1)

The right of catching the -drop is two-fold ; namely, that of
causing the drop to fall, and that of receiving the drop.

* § 8. "Drop-right is the right of madking the rain-water of my
roof fall upon another’s ground (2), which otherwise no person
need suffer, as every one is bound to carry away or conduct the
water of his own house upon or through his house (8). Who-
ever is obliged to receive upon his ground the water of another,
is bound to leave for that purpose a certain vacant place not
built upon, of the breadth of about half a foot (4); but in some
cities there are statutes which .enact that every person, for his
own ‘convenience, ‘and between houses and ground receiving
water, may build and inclose it; provided he receives the said
water with a leaden gutter under the roof, and by that means
carries off the water, and likewise all open watercourses may
commonly be led away under the earth. (5)

§ 9. The receiving of draps is the right of catching the rain-

- water running fram amother’s zoof or premises, for one’s own

benefit; for, otherwise, the water falling upon my roof or pre-
mises belongs to me. (6)

§ 10. A right of watercourse is the right of making the water
of one’s house run over another’s ground, who in that case is
obliged to conduct the same further over his premises, or through
a gutter ; this is to be understood of clean water: for which
purpose, the person who has such right is bound to put a grate
over the hole of the place where the water is discharged, in order
that the dirt may be stopped there, as is testified of a general
custom by Christin. (7)

§ 11. The right of discharging dirty water through a gutter,
through which all sorts of dirt of private and other places may
be carried off, is a special right (8); and if this sort of gutter
happens to be stopped, it ought to be opened and repaired by
himwho has the exclusive right thereto; but if it be for the
common pse of others also, it ought to be cleaned and repaired

‘by him who evidently caused such obstruction, or otherwise at

(x) L.242. § 1. Ff. de verb. signif. (5) Vide the Statutes (Kewrsn) of
(2) L. 2. Ff. de Servit. urban. pradior. Leyden, art. 104.

. %3) L. ult. § pen. Ff. quos vi aut clam. (6) d. 1.2 P.f de Servit. urban, preedior.
4) L.20. §ult. Ff. de Servit. urban. | 1 6. Cod. de Semvit. et aqua.

prdior. Christin. ad leg. Mech, tit. 14. (7). Ad Leg. Mechlia. tit.14. art. 24.

art. 36. Cazpoll. de Servitut. ugban. mdan Cost. Antwerp, tit. 62.
pradior. ¢. 41. n. 2. 9

(8) L. 7. Ff. de servitut.
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the general expence of all those who discharge dirt through she
same, unless it be otherwise agreed upon. (1) ‘

A service, on account of which a person may not do whatever
he pleases out of regard for another, consists of impediinents of
building higher, of free light, free prospect, right of opening
windows, prohibition of sight, and the like.

§12. Impediment of 'building higher is that right, by whnch The Right of
one neighbour may prohibit andther from raising his building in %’;ﬁ;‘:ﬁ:m
height; as otherwise, according to common right, he would be being carried
at liberty to ruisc the same as high as he pleases, even to the "
hindrance of another. (2)

§18. Which, in some respeet, agrees with the right of having of the Service
a free light, and includes the service, that the light may not be ° ¥
impeded by any higher building, by virtue of which it ought.to
remain so far from such lights that the same cannot be shadcd by
any building or trees. (3) -

§ 14. But the right of having free sight extends still farther; Of freeSight or
for it not only includes the light of heaven. above, but a free and Procpect.
unprevented prospect over the earth in a straight line; by virtue
of which any one ought to leave the prospect the same as it was
at the time of the institution of the said service. (4)

§15. Window-right is the right of having a window suspended, Of thevl}lsm’:‘:::
or going up, over another’s premises; which also includes the having )
right of free light, but which also no one.need otherwise
allow. (5)

§16. But no one can be prohlbxted from having stzmdmg hghts Every one n¥ :
in his.own wall, through which he can see into the premises of 'l';'gﬁ # standirg
another (6), excepting only that one miay build and surround it ; Wall.
concerning which there are special statutes in some cities. (7)"

§17. To the preceding case there is an exceptlon, when a Prohibition of
person has a right to prohibit the sight; which is a service sight, what.
whereby any one is prohibited from seeing out of his premises
over the premises of another. (8)

§18. With respect to which it is to be observed asa generul A Service, sub-
rule, that such a service as would prohibit or hinder any thing 1’ ‘¢ Prohibi-

tion, cannot be

. {1) L.1. Ff. de cloac. 1.8. Cod. de (4) L. 15. et. seq. de Servit. urban,

- Servit, 1. 4. §ult. & seq. Ff de dam. inf. prad. . .
. Vide Christin. ad Leg. Moechl. tit. 14. (s) Art. L. ult. §ul:. Ff. de Servic.

art.’22, 23.  Cost. Antwerp. tit. 63, wiban. prad.

an. 58, s9. Czpoll de ‘Servit. urban." (6) Arg.1.8. Cod. de Servit. & aqua.
or. c. 62. - “| Cepoll. de Servit. urban. przd. ¢.61. 1.1, 2.
(3) § 1. Instit. de Servit, L 1. Ff. de (7) Sce the Statutes of the City of .
Servit. urban. 1.8, 9. Cod. de Servit. Leyden, art. 106.
(3) §1. Inst. de Servit. 1.4. 1. 15. de (8) L. 8. Cod. de Servit. Capoll. de

Setvit. urban. prad. Capoll. de Servit, | servitut. urbanor. pred. c. 62«
uran. prad. c. 35. c.'36. 8. 3, 7.

03
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ined by ‘¢ any person in or upon his premises, and which exists like a
mmﬂpm prohibition, cannot be a¢quired through mere sufferance, nor pre-
session.  goription of mere possession, if no public prohibition preeedes
it (1); and so it was understood by the high court of Holland,
that prescription never runs against the right, that one’s light
should not be surrounded. or prevented without preceding pro-
‘hibition and further permission following thereupon. (3)
D e el
CHAP. XXL
Qf Rural Service.
(Grot. 2. 35.]
§ 1. Nature and different Kinds 12. Of the Right of Way whex
- of Rural Services. s Land is divided.
2. Of a Poot-path. 13. Of a Passage for Water.
3. Of a Riding-path. 14, Of the Right of giving
4. Of a Driving-path. Water to one’s Cattle over
6. Of a Road. the Ground of another
6. How to be used. Person.
7. Highways and Waters, by 15. Of a Watercourse.
whom to be used. 16. Of a Water-leading.
8. What ought to be the Course 17. Of the Right to a Pasage
of a necessary Road. by Water.
9. Of Roads by Sufferance ;|  18. How and by whom itisto
and in what respects they be maintained.
are to be distinguished 19, Qf Rural Service that is
Jrom Highways. subject to Prohibition.
10. 4 Right of Egress and Re- 20. How far the planting of
_ gress ta common Water high Trees is prohibited.
may not be abandoned for 21. No Fences to be made be-
a sintilar- Right of Way tween Gardens higher than
“out of the Highway, which Six or Seven Feet.
would be nearer. 22, No Filth to be discharged
11. What Breadth ought to be tfnto rurning Water.
lept for'a Poih or Road. ’
vromd éif- §1. RURAL services are, properly speaking, whatever
l',"s:'ﬁ“f;"' belongs to rural estates,” and consist in doing something

upon or over the ground of another, or in suffering it to be
done, or in not deing it, in his own ground. (3)

(1) Per. Gloss. 2. DD. ad . qui lumi-
nibus. 11. Ff. de Sezvitut, urban. pred. et
1. 1. Cod. de Bervit, & 3q

(3) Vide Neostad, 80pr Cur. decis. 98.

‘Ceepoll. de Servit. udnnpmd €.20.8.7.
C:n‘:o&uﬁdvyl.vd.l.deu.x”&w\ly
3. ¢
@)Lt l’fchemtrnstk.przd
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The righta or services of rural estates sre these; vjz. & foot-
peth, a riding-path, a driving-path, a road, a passage for water,
a passage by water, and the like. (1)

§2. A.ﬁ)ot-patbnsthenghtofpu:mgmdrepuungonﬁnt
over another man’s land or ground. (2)

§ 8. A riding-path is the right of riding onhonebaek,orm

ina coach with horses or other beasts, over another man’s
ground. (3)

§ 4. A driving-path is the right ofdnvmg cattle over the
ground of another, which is also used as a footpath and a riding-
path.(4)

§5.(Amdisthe right of going over another man’s ground
to ride, hunt, or drive thereon; which is also used as s foot-
path, as a riding-path, and as a road to drive upon. (8)

§ 6. All these services have this in common, that whosocever
is entitled to make use of them, is bound to do it in a preper
manner, and without the least injury to the ground subject
thereto ; so that, although the whole country and every smallest
part thereof is lisble 1o such sérvices, and he who has such right
would evidently be at liberty to use his right upon every past of
the said land, yet, to prevent the proprietor of the land subject
thereto from being counstantly vexed, the service is usually used
on the nearest low apot, and with the least prejudice to the one
or other side of the land ; and care is to be taken that cattle be
tied by the neck, and led and driven on, without allowing them
to graze om the land; and where suy one has once. taken his
place, he camnot afterwards alter the same, (for that can only be
done by him who is subject to the service), without inconvenience
or hindrance of him to whom the service belongs (6). A smmiler
enactment was also made by the people of Mechlim (7); and
Christin (in his extensive explanation) testifies that it is every
wheve in use.

§7. All highways and waters mey be wsed by all persons in
‘general (8): for which purpose, on every apot of land, where
there is no special road, there onght to be allowed from the
ome'over the other, as far as the said highway, an overpath or
road on the nearest and least prejndicial low spot, according te

(')MctyruutdaSem:m et. 1.2, Ff. de relig. & sump.
(1; lgunandeIand am. 313, 314.
(3 L&Ffchefmnn!ptnd. Baml Capll. de Servi. nut. pred.
ml.x FL de Sevit, rast, prexd. e1 4.7

7 Vnhtmﬂedlm,ut.u art, $O.
) Ag. Lg. FF. de Servit. ruefic. {8) L.a. Pf. de via et ki public.

prad. L13. 51 123, Ff. de Ser7. rustic.
o4
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common guidance where the land is not uneven, which is de-
mnominated a necessary road for persons to walk as well as for wag-
gons to drive upon, for the purpose of carrying home the fruits of
the said land, or for driving beasts out and in. (1)

§ 8. And the said outpath usually points to the rcad or water,
to which the said 1and has been farmed out to make its path-
work (as with us the keeping in repair of the common roads
comes to the charge of the nearest lands); but lands which do not
lead either to roads or to waters, ought to have their out-path
to the highways, sufferance roads, or common waters, also on the
nearest and least prejudicial low spot. (2) o

‘Whoever is bound to give such a necessary road to another
person, is not prohibited from inclosing his land properly with
ditches, hedges, or otherwise to inclose and to free the same
from the common access, allowing only the necessary road when
and so often as it is required. (3) ' .

§ 9. Sufferance or neighbouring roads are those, which are
subject to some community, and are destined for the common
‘use; which, because they remain without being inclosed, and
in consequence thereof suffer the egress and ingress, are deno-
minated sufferance roads. Whence the distinction seems: to
have arisen, that some lands make no pathworks to common

" roads, as for their special service the nearest sufferance roads

A Right of
Egress and
Regre-s to comr-
men Water may

were first made and destined ; whence some, on account of their
general use, were in the course of time taken by the manors to
be kept in repair; and, therefore, to those and no other lands
ought to be pointed out their right and proper outpath to the
sufferance road, the outpath of other lands remaining upon and
to those roads where they make their pathwork,.as is above
stated ; although by the lapse of time their first commencement
and institution may be lost, and their use become for the greatest
part so common, that almost all roads are farmed out, and few
if any lands are free from keeping the same in, repair.

§10. And it is also to be observed, that where any one can
have his egress and ingress to a common water, or can have it
nearer, so that he may with more conveniency proceed by

(1) L.1. §. fin, Ff. de via publ. 1, 23.
§ fin. Ff. de Servit. 1ustic. prad. ). 81.

-§ 3. Ff. de legat. 1. Joan. Papon. lib. 1.

arrest. 3. Costal. ad l. 10. Ff. de Servit.
urban. prad. Cust. Antwerp, c. 63. art. 83.
and of Mechlin, tit. 14. art, 51. Grotius,
Inleyd. lib. 2. c. 35. vers, Een Nood-weg.
Statutes of the Lords, the Superintendants
of Rynland (Kcuren van het Heimraats-

chap van Rynland) art. 145.; of Delfland,
art. 212. & seq.; and of Schicland,
art. 146.

(2) Vide the aforesaid Statutes of Ryn-
land, art. 1435. ; of Delflund, art. 312.; and
of Schieland, art. x46. N

(3) Zyp=. Notit, Jur, Belg. tit. de viis
publicis, in princ.
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water, to his land, he ought to:be satisfied, without being at notbeabandaned

liberty to desire a similar outpath to the highway by land. (1)  Sighe of Way

§11. The breadth of a road is in law limited; in a straight :";‘ ‘\:l:';hﬂisl"
line, to eight, and at the turning, to sixteen feet(2). Of the wouid be
other service no breadth is limited ; if not mentioned in the ';:;‘:‘B resdth
agreement, it is left at discretion (3); and therefore, with us, ought to be left
a footpath is usually taken at the breadth of three or four feet ; ;"OL}""' o
a road or driving road, at the breadth of eight; or, if the same '
be used by _more persons, generally, for the purpose of allowing
two_coaches to pass by each other, at the breadth of fourteen
feet; at least it is limited at twelve feet.

§12. If a piece of land be divided into two or more parts, the Ofthe Right of
hind part ought to have its outpath over the front piece, al- g ;i);i::;.‘ Lend
though no mention was made thereof ; because the scparation of
the Jand can force no service upon the neighbours, unless it was
so situated, that a person could go from the front piece by land,
and out of the hind piece by water; in which case, the piece
sold ought to be satisfied with an egress by water (4), according
1o what has already been stated ; and so, if any one had sold the
front piece, and kept the kind piece. (5)

In like manner, a piece of land, having a service of an out-
psth or out-way upon or over another piece of land, may be
divided ;into so many parts as one wishes, and each spot obtains
the same right to an outpath and way from the hind over the
front spot, and so forth. (6) . .

§18. A water passage (water gang) is the right of fetching OfaPasmge fac
water over the ground of .another, out of a common reservoir of Water.
water, or from the well of another person, which also includes
aright of way (7). This may also be denominated a house-
service, for wells are often in common use between several per-
sons ; and with us, on account of the injury that may be done to
the premises of another, as well as the trouble of fetching water,
they are mostly vaulted, and the water is drawn by every one
through leaden pipes to his ground, and the wells standing be-
tween several premises are surrounded with planks ; and to each

S

* (1) Vide Statutes of the Lords the \(5) Arg. 1.23. in fin. Ff. de servit. rust,
Superintendants of Dikes of Rynland, ut | prad. junct. l. 12. Ff. commun. praedior.
supra, art.14§. ; and of Schieland, art.x46. (6) per. d. L. 23. § 3. Ff. eod. Vide
(2) L.8. Ff. de Servit. Rustic. prad. Bartol. Caxpoll. de servit. ~rusticor. prad.
(3) L.13.§.2. Ff.eod. 1.6.in fin. Ff. | c. 1. n.12. & ¢. 3. 0. 7.
od. serv. amitt. (7) L.1.§ 1. Ff.de Servit. pred. rust.

(4) Arg. L 23. in fin. Ff, de servit. junct, L 3. § 3. Ff. de Servit. praed. rust,
rustic. prad. junct. 1. 66. Ff. de comtr.
mpt,
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well is left & hole through which the water may be drawn, -with-
- out any farther or other access to the premises of each other.
Ofthe Right of  § 14. Next in order comes the right of giving water to ome’s
ot rtieoe: Cattle over the ground of another, or of leading them through
m“m;,";:n the same for the purpose of watering them, which includes both
" a footway and a road or driving path. (1)
Of 2 Water- §15. The right to a watercourse is the right of discharging
covme water beyond its own course, and of cansing the same to run
over the ground of another; for, according to the commen
right, every one may stop or return the outside water as he
pleases. (2)
Of 2 Wazer- §16. The leading of water (waer-leyding) is the right of
leading or conducting the common water thromgh the water of
another person or through his own. (3)
OftheRighto  §17. A passage by water is the right of proceeding through
;VP,:',:“ Y7 the water of another, which is commonly taken at the breadth
of twelve feet, and of such a depth, that & loaded Rhenish
ship can float through; wheress, otherwise, common ditches
need not be broader than seven feet, and of a reasonable depth,
to prevent cattle from running into the lands of other persans (¢).
In Schieland, the breadth required is six feet. (5)
m':“"‘zbe §18.If;inpmewf?fﬁ:nc,§!:epnsugebymbeem
maintsined,  MArrower or shallow, it is customary to have the same despened
st the general expence of thoee who are to pass through the
same (6) ; and, on that account, those who owe the service of
passage by water, ought to allow the mud dug on each side {to
be thrown] upon the border of his land. (7)
of R:hr:: Ser- . §19. Rural service consisting of prohibition, whereby ano-
e ther is prohibited from doing something upon his lend which be
bition, otherwise would be at liberty to do, is the plsating his land with
high trees; or allowing the same to grow higher than six er
eight feet; for, according te common right, every one may plant
§20.  his land with such high trees as he thinks proper(8), provided
H"'.f“o;.‘”ﬁ‘h they do not hang over his neighbour’s ground, who in such csse
Rrasiots mey cut off the over-hanging bougha (9). ‘The statates of sepa-

Ibid, 6) Arg. 1, 1. Ff. de cloacis.

L. 1. § 11, 12. Ff. de-qutnq &)Arg.l 15. in fin. Ff. de Servit L. x.
p]uvn‘! Seetbontiu,lnley § ukt. Pf. de aqua & aquee pluv. & 1.2. § 1.
€. 354 vers. Waterlosing. Ff. eod.

(3) L.1. L.a. § 2. FL de Servit, (S)A:xlp.!!dls:m:ubn.
Rustic.

() Vide Statutes of Rhinelmd, wrt Vide Cost. Antwerp, tit. 62. are.
147; of Delfiad, are u!é”Mec‘hhl,dr 14, v uit.

art. 63.
U)Snthohmuafdm place, |
an.157.
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ration of premises of Rotterdam (Keuren van Esf-echeyding tot
Rotterdam, ert. 101); of Rhineland (1), and Delfland (2), di-
rect, that trees should not be planted nearer than-fifty rods
from any wind-water mills; which distance in Schieland (8) is
limited to one bundred reds. Further, no trees may be planted
there to the south side of the dikes of clay-rosds (Kley-weges),
and they ought to be lopped on the north side (4). In Delf
land (5) also, no persen may plant trees or young trees in the
inside of watercourses where there is a towing-path for boats.

§21. There is likewise a common service among gardeners, No Feaces to
by which they are prevented from separating the gardens with b&m’,m?
fances higher or lower than six or seven feet from the ground ; thaa Siz or
ot lower for the sake of liberty, and not higher on account of )
shade of the sun.

§ 98. And, moreover, no privies or gutters may be placed NoFithwob.
in or over running waters, by which any filth may be discharged ‘r““‘;:;;f{‘\,‘:t’e‘j_
in the same : neither may any one throw dead bodies or carrion
into navigable or other common waters, or allow the same to

remain there; but they eught to be buried. (6) ‘

CHAP. XXII.
in what Manner & Serbice s lost.
[Grot. 2. 87.]

§1. Hw & Service is lost, | § 4.1IV. Through Disuse.
1. through Confusion. 5. V. Through Cessation of
2. II. Through Cession. : . the Institutor’s Right.
3.ITL. Through Sufferance to | ~ 6. VL. Through Destruction of

the confrary. the Cause.

§I.ASuurvweu.eqmnd throughvmmenu.lotu How a Service
in like manner lost by various ways; viz. e Josto
L. Through confusion of the property, and its devolving upon 1, ‘Phrough
the person by wham the service is to be performed or suffered, Coofusion.
ornpon a person who camnot do with his propertywhat he

lg KmmnvnluMun van Delfland, art.145.5 van ldluhld.

159. art. 133.
(t)tnu-nnw,nad . ?; Keuren van Delfiend, art. 228,
(3) Keuren van Schieland, 16a. 6) Keurenvan Rynlsnd, ar.x44, 156.;

(4) Keurenvan Rynland, art, 132,133; ! Delfiand, are, 136 ; Schieland, art. 155,
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.otherwise would be at liberty to do (1); for no one can be said
‘to be subject to any service to himself, or to his own property,
a3 we have already shown (2)." If, however, any person become
proprietor of two separate houses, one of which is subject to
some service to the other, such service ceases as long as that
person remains the proprietor thereof; but if such houses be
" -afterwards again sold separately, each house again acquires its
-former service, whether advantageous or prejudicial (8), as we
have more fully shown in a preceding part of this work (4).

11. Through § 2. IL A service is lost through cession and renunciation, by
- Comicn. the person to whom it belongs. (5) . - ’
uL Through - § 8. IIL. Through sufferance of whatever militates against the
tsl“)eﬁ:::fz; service ; as for instance, when any one tolerates his neighbour’s

bulldmg upon the ground over a path; or when he builds
against the light or prospect which he was bound to leave him
free and clear (6). For if any one be negligent in prohibiting
the work which his neighbour is carrying on with his knowledge,
‘where he can arfd may impede it, he is understood to tolerate
it, and he can merely demand indemnification; and when the
work is finished, he cannot cause it to be demolished. (7)
IV. Through"  § 4. IV, Next in order follows disuse, through neglect of a
Dicuse. third part of one hundred years (8), whether such service was
not used at all, or whether the person entitled thereto had made
use of a similar service instead thereof: as for instance, if I had
taken my path, which I had over my neighbour’s land, over the
land of another in the vicinity {9). In what manner such pre-
scription occurs, and how it is to be used, we have treated more
fully in the preceding eighth chapter ; with regard to which it
is to be remarked, that it applics to such services as are in
certain and constant use, but not to those which may be either
used or not (10); according to the same exceptions as are stated
in the preceding chapter, § 12.
V. Through § 5. V. A service is lost through cessation of the right of the
Cessation of the .

Tnstitutor's person who had allowed such service, either upon or over some-
Right. - ‘ - . .

\

-

" (1) L. Ff. quemadmodum Servit. |  (6) L.8. Ff. quemidmeod. Servic

. amitt. .| amite.
(2) Per. L 26. Ff. de Servit. urban. (%) Arg. 1 28. Ff. Coumimun. divid.
prad. & 1. 10. Ff. Commun. prad. L.13. Ff. de damno infect.
(3) Per.l.g9. Ff. Commun. pradior. (8) L. 7. Cod. de Praescript. 3omnor
Lx8. Ff. de Servit. l.2.. §19. Ff. de L 13. 1. 14. Cod. de Servit.
hzred. vend. (9) L.17. Ff. eod.
(4;Scechnx§6p191 supra. | (10) Arg. ). 14, Ff. de Servit. L 2. Ff.
(s) L.6. Ff.de Servit, § 40. Instit, de via publica.
" de rer. divis. 1. 35. Ff.de reg. jur. . *
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thing to which he had a right only during his life-time, or for
a certain time, or upon certain condition (1) ; for no one can
give another a greater right than he himself possesses. (2)
§ 6. VL. And lastly, a service is lost through destruction of YI- Thfwsh

the matter whence it arises (3), so that the whole matter goes to the Cause. o

nothing, and cannot again be recovered : for example, if a house
fall down, or be destroyed, which had a right to discharge its
water upon my ground ; and if at the same place a new house
be erected, it is understood that such new-built house will have
the same right of service, on account of the ground which re-
mained there, and also belonged to the house, and which
remained the same, although the house was altered (4); so ifa
piece of land over which I had a right of way, be overflowed
with_water, and again become dry, within a third part of one
hundred years, or if a well, out of which I had the liberty of
drawing water, become dry, and afterwards again produces water,
I should reserve the same right, and make use of it again. (5)

() Arg. L 31. Ff. de pignorib. junct. 4) L.20. §3. Vf. de Servit, urban,
Lxi. §1. Ff. quemadmod. Servit. Jamm. @

(2) L.no.l'fd-ng.pr junct. L 10§, (5) L:*qummadmod serv. amitt.
Ff. de cendit, & demonstrat. junct. 1. 35. Ff. de Serv. rust.prad. 1. 23.

(3) L.14. §1. Ff. quemadmod. serv. | 1. 24. Ff. quemmadmod. usufr. amitt,
amitt, §. 3. Instit, de Servit.
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CHAP. L
Qf the Right to on Estate, and ¢f Inkerstance.
[Grot. 1. 14.]

1. Aa Bstaze dgfined, 3. Mether and how far an
2. Of the Right to an Estate, Heir is obliged for and on
and how it is acquired by behalf of the deceased.

Inheritance. 4. Anlnheritance, howacquired,

§ 1. |JAVING treated thus far of simple things, and the pos- An Estate
session thereof, we now come to treat of compound dfned.

things, or those including many ; viz. of the right to an estate,

and in what manner it is to be held.

An estate includes whatsoever a deceased person leaves
behind him, and died possessed of; namely, house, garden,
chattels, debts, and actions. (1)

§2. A right to an estate is acquired through inheritance, Of the Right to
which is the acquisition of another’s estate (2), by which a per~ 3o Eate; and
son obtains not only the real possession of the property in ex- quired by In-
istence, but likewise actions, that is, all right and claim which Bence:
the deceased had upon and aghinst another; and in which the
heir binds himself to pay the debts of the deceased, and to satisfy §s.
all claims against him (3). From these obligations of the deceased, Whether and

how far an Heir
8 L.119. FE. de verb. signif, 1.8.1. 37. FE. de arg. hered. L ult. Ood.
3) L.24. Ff. de verb. signif, 1. 63. Ff. | de hered. act, §. 1. Instit. “de perpet. &
ds § Temp. Act. L unic. Cod, ut action, sb

(3) L.1. L 3. Ff. do booor, posess, | hared, & contra bzred,



208 Of the Right to an Estate, &. [Book I1I.

is obligedfor and to which the heir is liable, crimes only are excluded, on account
m ot o which the deceased was liable to corporal punisnment, which

ceases with the death, and do not go over to the heir (1). For
other offences, on account of which any fine is only levied, or
indemnification for damages is made; the heir of the deceased
is likewise liable, so far as goods will go or come into the hands
of the heir (2). But with respect to the indemnification of
damages sustained and'occasioned, they are bound to make
complete satisfaction. (8)

§ 4. The manner in which an inheritance is acquired, is two-
fold ; viz. by last will, or by the law of succession (4)7 of which
inheritance by last will is first in order; because the law cannot
appropriate to itself the division of any person’s property,
except where the deceased would not himself make a division
of his estate. (5)

An Inheritance,
how acquired.

(1) L.1. in pr. & § 2. Ff. de privat.’

delict. 26. Ff. de peeois.

(3) Arg.d.}. 1. inpr. & § 2 Ff. de pri-
vat. delict. 1.26. Ff. de peenis. Et §1.
Tnstic. de perpet. & temp, act.

(3) See Groeneweg. de legib. abrogat. '

ad tit, Cod, Ex delict. defunct, it quan-

tum heredes teneantur. Christin. vol. iii.

decis.j22.

(4) $ule. lumperqmpm

{5) L. 39. Ff. de acq, vel amitt. hered.
La2o. §1. F!'depaetdoul L ar. Cod.
Mandati : For an of lase wills,
msundo,libq-nts dec. 8.
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CHAP. II.
Qf Last Wills, and how they existl.
{Grotius, 2. 17. Van Leuwen, Censara Forensis, 3, 2.] _

¢ 1. A last Will defined.

2. Of the different Sorts of

. Last Wills and Testa-
ments and Codicils ; and
in what respects they differ
Jrom each other ; and of
the Effect of the Codicilar
Clause.

Wills are either nuncupative
or wriiten.

4. Whether and how far a last
Will can be valid among
us, without being reduced
into Writing.

Nature of written or closed
Wills. '

Last Wills, whether Runcu-
pative or written, how
made and confirmed.

Before Notary and Wit-
nesses when introduced.

A Will is invalidated by a
Witness, who at the Time
of its Execution was con-
sidered to be Fourteen
Years of Age, being after-
wards found to be under
that Age.

3.

5.

7-

9. A4 blind Persow’s Will, how
to be made.

10. Whether the Witnesses to a
Will ought to be apprized
of its Contents.

11. Whether a Will, ezecuted
according to the Solemnity
required in one Plave ,can
take effect at another
Place, where other ormore
Solemnities are required.

12. Of privileged Wills.

13. 4 Willof a Father amongst
his Children,

14. Of the Will of a Military
Person when on actual
Service.

15. Of a Will made during the
Plague, or for the benefit
of the Poor.

16. When Wills begin to take
effect.

17. Of the Effect of the Dero-
gatory Clause,

18. Wills how to be altered and
rendered void.

$1- A

wise of another’s property if he consents thereto; and having
given his consent for that purpose, cannot retract it. (2)

§ 2. There are testaments and codicils, which bear so great a
resemblance to each other, according to our customs, so far as
relates to their external necessity, that they can scarcely be sepa-
rated (8); with this exception however, that in codicils, no full

Y) L. 1. Ff. qui testam. fac. pass.
zg Stockman, decis. 20.
{3) Conceming Codicils, see Grotius,

) 4

' Inleyd. lib. 3. c. 4. verse By Ons. Vinn.
ad § ult. Inst. de Codicill, 3%.,... obs. 31.
post gum. 35. Major tamen.

LAST will is a declaration of what any one wishes to A let Wil
be done with his property after his death (1), and like- **

Of the different
Sorts of last
Wills and Testa-
ments, and
Codicils ; and in
what tS
they differ from
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each other; and inheritance can be bequeathed ; nor having been bequeathed, can

e c'.ffu-'ﬁ‘,“ the legatee be deprived of it (1); but a codicil can only serve for

Clause. mere bequests and legacies (2); although, among us, the writings

’ in which mere legacies are left without the right of inheritance,

are likewise denominated last wills (8). So, that the chief use

of codicils is this; viz. that in them, besides and together with

a last will, something can be bespoken or altered independently

of the will, or be disposed of in a manner different from that

- which had been enjoined in the said will, when it does not con-

sist in full inheritance, or in deprivation of full inheritance;

because two last wills cannot exist at one and the same

time, but that which was last executed will annul the former,

_as will be shown in a following page; unless. the same

be supported by the codicilar clause customary amongst us,

wherever no express alteration has been made by the latest

will (4). In all last wills the codicilar clause is usually added;

namely, that the paper writing executed may exist either as a

last will and testament, or as a codicil, in such manner as it

_may best have effect; which clause is of such force, that if by
virtue of the same will no one becomes or remains heir, or whe- ‘

ther the nominated heir dies before the testator, or the inheri-

tance for other reasons falls away, the inheritance bequeathed

will devolve on that account upon the nearest relations entitled
to.that inheritance ab intestato, as if no inheritance whatever |
had been bequeathed ; yet the legacies and mere bequests con- ‘

tained in the said will, and whatever has been desired therein,

remain in full force, and by the heir ab intestato ought to be

paid and satisfied, which otherwise would likewise fall away. (5)

. §8. Last wills are either nuncupative or written. A nun-
cupative will is, when the testator declares his will by word of ‘

mouth.  This kind of wills, which is most in use among us (6),

is made in the following manner: the notary having received
the will and intention out of the mouth of the testator, for the
sake of memory, commits the same to writing, and reads it to |
the testator and witnesses ; and afterwards enquires of the tests- ‘

Of Last Wills, and how they ezist. [Book JII

Last Wills are
either nuncupa-
tive or written.

(1) § 2. Instit. de Cedicill. 1. 6. Cod.
de jure Cedicillor. . .

(2) Grotiys ut supra, .

(3) See Gudelin..de Jure Nofiss. lib. 2.

(s) Per.1.x81. Ff. de reg. jur. 114
& 1.29, Cod. de fidei commis. Vide Gul.
lib. 2. obs.114. n.1. JouniSande.ﬁLl;
tit, 4. def. 10. n. ¢. Cons. van de Ho-

c. §. in pr. Christin. vol i. decis. 247.n. 8.
& decis, 307. n. 17. Vinn.in § ult. instit.

de hered. instit. n. 1.

(4) § 2. Inst. in quib. mod. test. infirm.

Arg. § 3. Tnutit. quib. mcd. tes. infirm.

" landse Regtsg. vol.i. cons. 36. & 13-

Groenew. ad l.9. Ff. de testam. tutet

- Vion. ad § 1. inst. de Codie, b. 1.

(6) Neostad. Cur. Holland. decis 1.

finc.
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tor, in the presence of the witnesses, whether he thoroughly
comprehended the same, and whether it is his desire and last
will. In confirmation of which, . it is subscribed by the testator,
the witnesses, and the notary ; and an entry of it is made by the
notary in his book, in order that he may give a copy of it when
required.

§ 4. But though a nuncupative will be made in this way for
the greater security, it does not follow, that the writing and the
subscribing of the testator and witnesses are an’ essential part of
awill; for if it accidentally happen that the testator is prevented
from observing all these formalities by the dangerous nature of
his sickness, or is otherwise hindered through necessity from
observing the same in every point, and merely verbally declares
his will before notary and witnesses, it must be considered as a
good and valid will. (1)

A husband and wife may both make their last wills in one and
the same paper writing (2); these, however, are considered as
two separate wills, which each of them may always alter sepa-
rately (3), and without the knowledge of the other, as well as
after the death of either of them (4); but with this exception
only, that if they have benefitted each other reciprocally, and
directed how the goods of their common estate shall go after the
death of the longest liver, in such case the survivor, having en-
Joyed the benefit or wishing to enjoy it, may make no other last
will or testamentary disposition of his or her share, unless he or
she had previously rejected the benefit made, and had ceded the
same, as is pointed out more extensively in § 8. (p. 228) of the
following chapter.

§ 5. Written, or closed wills, as they are also called, are
made by the testator’s committing his will to writing himself,
who, after subscribing and closing it, delivers the same to the
notary in the presence of two witnesses, declaring that whatever
is contained therein is his full last will, which then is likewise
superscribed by the notary; and, an act being passed thereof,
the same is subscribed by the testator and witnesses. In this
kind of wills, however, it is especially to be considered, that a

(1) Novell. Leon. 34. Coren. obs. 10. " (a) Grectius, Inleyd. lib.a. c.'17. vess.
Bier ad Cons. Bitur. tit. 2. § . lutera. | Tweluyden.
R V'!l § fin. instit. de testam. ordinand. (3) Arg. 1. Ff. de heredib. instit. 1. 20,
n.3. Clar. § tesam. question 4. n. 1. | Ff de Vulg. & pupilli substit. et ibi DD.
Bartol. d 1. 3. in princ. Ff. quem.dmod. (4) Pecc. de -testam. oonjug. lib. 7.
tetam, aper. Cons. & Adv. tom. 2. cons. c. 43, Everhard. consil. 79. Fab. Cod.
12, 13, 14, 15, 16. kb, 6. tit. 5. def. x8. Gaii. hid. 3. obs. 217,

n1,2. y
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Whether and
how far a Last
Will can be valid
among us, with-
out being re-
duced into
Writing.

Nature of writ-
ten or closed
Wills.
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closed will of two wedded persons, in which one benefits the
other, 6ught to be written by a third person; because no one
can write any last will in which he himself is benefitted (1);
which, however, would not seem to affect a verbal will which is
afterwards committed into writing. (2)
'hh““h‘z“::nm_ §6. Among us, both written and nuncupative wills and
tive arwritren, codicils are made and confirmed in two ways, viZ. either before
.made 200 g notary and two witnesses, or before a secretary and two judicial
persons, that is to say, two aldermen of the place where it takes
place. (8)
Before aNotry  § 7. This castom of making last wills before a notary and two
:';"x:"u: _ witnesses, in these countries, is not above two hundred years
duced. old ; Tor we find in the old statates of Leyden, that about the year
1449, and afterwards, no bequests by last will could take effect
unless they were sealed with the seals of two aldermen and the
seal of the city ; and likewise no last wills have been found before
or about that time, except such as were executed before the
aldermen of the same city ; whence we conclude that the execu-
tion of last wills before a notary has been introduced in these
countries only since the emperor Charles V. (by a proclamation
of the 21st March 1524) fixed a certain number of notaries, who
were to be nominated by the magistrates of every place, and
recommended to the court of Holland to be examined as to their
possessing the requisite capacities, besides whom no one was
allowed to execute the said office; and this regulation is still
constantly observed in Holland. The first nomination of notaries
under it was made at Amsterdam in August 1565, where five
persons were appointed, three of whom were sccretaries in the
said city. In the statute-books of Leyden of the year 1545, and
previous thereto, no mention is made of notaries; but in the
dtatutes of the year 1588, (art 15.)six notaries were appointed.
Further, at many places it was held that, according to the
canon laws, any one may make his last will before the clergyman
of the' parish and two witnesses: hence it appears, that the
number of seven or five witnesses, who were required by the
Roman law for the purpose of executing last wills and testaments,

(1) Tot. Cod. de his qui sibi adscrie place indifferently among us, according to
buut in testamento. Groenweg, addict. tit. de his qui sibi ad-
(2) Mantic. de Conjectur. ultimar. scrib.  See also Cous. & Advys. wol. Q.
volunz. lib. 1. tit. 6. n.5. 7. Pecc. de cons. 147. Neerl. Adv.1. €. 14 &
testam. conjug. fib. 3. c. 30. Faber. Cod. seq.
lib. 9. tit. 14. def. 1. Sentence of the (3) Vide Keuren van Leyden, art.149.;
Court of Holland of the 23d Jan, | Oudewater, art267.; Amsterdnta, c. 44-
1648. It was understood by the Court of | art. 1, 2.
Holland that this kind of wills takes
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was reduced among us to two witnesses; but on mature consi-
deration of the ground of the Roman laws, this is not the case ;
for the practice of making last wills and testaments before a
notary and two witnesses agrees still with the Roman laws, by
which the seven witnesses required according to the first institn-
tion was afterwards reduced to five, in the reign of emperor
Leo.(1,

Wills executed before a notary and two witnesses are still gon-
sidered to include and to be of equal validity with those executed
before five witnessgs; for, by the Roman law a notary alone
had as much credit as three other witnesses (2), who, being
sded to the two witnesses, makes out the yequired numher of
five witnesses ; and the same rule is understood as applying to a
secretayy and two judicial persons or aldermen.

The witnesses to last wills and testawents ought to be two
men, persons of honour and good knewledge, above the age of
fogrteen years. (3) .

§ 8. This rule with respect tp age is so narrowly taken, that A Willis invali.
if a witness at the time of executing a last will be judged hy every f.:;f:{:f,‘;‘e
one to he fourteen years old, and if it be found aftexwards that Time of its Exe-
be had mot sttained the requisite age (how little soever the Sgeredrobe 14
difference may be), i "wilk render such will invalid, as I have Younofdge,
ofie seen decided. The consideration, hawever, that QR8OME found to bo
océasions we ought ta give way for the bemefiy of the puhlic, ooder that Age.
sad to render the will effectual, (which, if in anywise possible,
tught to he done) (4), can make an ingompetent. deed of any
person valid, whe had paetended to he competent, and was.con-
sidered %0 by every one (5); because the testimony of a person
under foustenn years is from its own ngture comsidered incon-
sistent on account of the weakness of his understanding and the
mperfoction of his judgment, which can by no means be sup~
plisd aspexially as, amang ns, the number of witnessgs to a will
bas heen 30 reducad, thet the defect cannat he filled up by the
athex joimt. witmesses, wheress ng jruth can exist or appear but
from the maouth a4 Jesst of two credible witnesses. '

§9. Ansiently, blind persons, and othees who coyld not write, A blind Person’s
tequired one witness jaes, who subscribedfor them (6); but now, i ™™™ whe
since & Detery ynd two witnessee have full credit in whatever is '
dane hafoge tham, it is not so necessary, a4 the waat of the same -

(1) See Novell. Leonis, 41. (4) L. 1. Cod. deSacrosanct. Eccles. |
Y) Novell. 73. § 1. (s) §7 Instit. de testan. ordin. L 1.
3) § 6. Inmis. de Tesamentis, 1. 80. Cod. de testatn. & L Barbarius | hilippys,
§$1. & 1.26. Ff. qui testam. fac. poss, | Ff. do offic. Pretor.
Wesel, ad Nov, Utr. art. 17. (6) L.8. Cods qui testam. o pows.

b
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would not make the will invalid; although in the case of a per-

son born blind, who cannot write, some jurists deem it not in-
expedient that a third witness should be added to the two others,
for the sake of better security, and also to avoid all danger.
But this distinction is to be understood of the said law (1) only
with respect to wills which were privately executed, merely before
witnesses, according to the practice of that time, but cannot be
made applicable to other wills executed publicly, and in con-
templation of the law; whereas to such paper writings no sus-
picion of fraud or falsity can be agtributed (2) : and so it was
understood by the high court of Holland, in the case of Knelis
Goris, residing at the Kage, against the heirs of Marytge Wil
lems, widow of Dignus Jansz, according to the opinion of
Messieurs Petrus Cuneus, professor of the academy at Leyden,
and Cornelis Rosch, doctor of law, advocate of the court of
Holland, in the year 1689.
mﬂ: ., S But'it is questionable whether the witnesses ought like-
Wil ught tobe Wise to have a thorough knowledge of the contents of the will,
grzed ofits  and to bear witness thereof. In the case of a closed will, it
: was antiently held to be unnecessary and contradictory, as it
still is. But as nuncupative wills are likewise committed into
writing among us, it ought to be sufficient even at preseut, that
the witnesses should bear knowledge only thereof; that the last
will having been read to the testator, he had declared that what-
ever was contained therein, was his desire and ultimate will. And
it is not necessary, neither is it required, that the witnesses should
thoroughly know the testator, unless the notary himself does not
know him (8); in order thus to remove any deception or dis-
guise : thus Julius Clarius (4) relates, that in his time, a certain
woman concealed the recent death of her husband, and caused
another person, whom she trusted, to lie in bed and personate
him ; and who, pretending to be the sick man, made a will in
his name in her favour; and I understand likewise, that similar
instances have” occurred in this country (5). -In Friesland the
Roman laws and manners are so- far -observed, that seven wit-
nesses are still required at the execution of a last will.
WhetheraWill,  §11. Hence this question has arisen; viz. whether a will,
i.::::‘:;“sz:: made according to the practice required-at the place where it is
nity required in  effected (as in Holland for instance), having been duly confirmed

(1) L. 8. ‘Cod. qui testam. fac. poss. (4) Lib.3. Sentent. §. Tesameme.
(3) L. 10. Ff. de probat. & 1. 31. Cod. queest. §9.
de donat. ). 27. Cod. de testam. () Ranchin. var. lect. lib. 3. cb. §. ve~

(3) Plac. Oct. 3, 1549, art, 9. junct. | lates a similarcase.
testam,

Lg. Cod. de .
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before a notary and two witnesses, ought likewise to take effect ové Place, can
‘in other places, where other and more numerous solemnities are :,:hfﬁff.::
required to the execution of a will (as in Friesland the number ¥here oth = oz,
of witnesses required is seven); and whether, if a man havmg tiea are ;.qmred.
made his last will, aecordmg to the custom of Holland, in one .
part of Holland, and who bappens to die in Friesland: afer- - TR
wards, or to leave any property in the territory of Friesland, tlie )
said will so made would be held good in Friesland. And

upon the general opinion of the doctors it was understood, that

a'will confirmed at a certain place, according to the solemnities

required there, takes effect everywhere without distinction (1);

because the solemnity required to the existence of any thing,

belongs to the knowledge and jurisdiction of the government of

that place where it ought to be observed (2). . And if a: person

be obliged to follow the prastice of different places, any person

who lives now at this, and ther at another place, would be

obliged to make so many wills, or to observe different forms in

one and the same will ; and a will, which is but a single act,

would be judged of aceording to different forms of law. (8)

§ 12. There are, however, certain wills, which, although the Of lmvdexed
common - and proper form is not observed in them, are never-
theless considered perfect, by vistue of a peculiar privilege.

§18. Of this. descnpﬂon is. the will of a father or mother, Will of s Father
making a division of his or her property, amongst his or her jnocs hisChi-
“children ; whe, although they make it verbally, in the presence
of two witnesses, so that there may be any proof thereof, or by
their own writing ; and even “although it should be written by
another, yet if they had but signed the same, such testament
-would have full effect, so far as relates to the children (4); as it
also would for the purpose of annulling a former will properly
made (5). Such a will is understood to have effect likewise with
'respeet to grand-children, and further descendnnts, according
to Sande, and other writers (6), as it also has in the case of a
blind person, according to Julius Clarus. (7) ... "

consultissima 21. cum. nuth mk Cod. de
testam. Vide Gudelin. de Jure Novissimo,
lib. 2. ¢. §. vers Porro observandum,

(5) Vinn. ad § 7. Instit. quib. mod.
testam. Infer. n. 5.

(6) Sunde, lib, 4. tit. V. def.6. Julins

(1) DD. in L. 1. Cod. de Samina Trini-
tste. Vide tamen. Neerl. Adv. 1. c. 46.

(3) Per. 1. 6. Cod. de Evict. L. 3. infin. ..
Ff. de testib. 1. 2. Cod. quemadmod. tes-
tam, aper. fac. 1. 9. 1. ult. Cod. de testam.

(3) On this , see Covarr. lib.3.

de Sponsalib. § 7. n. 8. Castal. ad d. 1.6.
Pf.de Evict. Guidon Papa. decis. 22. Tes-
aur. 2. quaest. for. 8. Gail, lib. 2. obs. 123.
loan. 3 Sande, lib. 4. tit. 1. def. 14.  \

(C)Alx 1. 40. in verb. Iegmmnglc .

batonibus, Ff. de testam, militari. 1.

Clarus, testamentum, quést. 21. 0.1,
Hartm. Pistor. lib. 2. quast. 1.'n.26.

(7) Julin Clarus, d. § Testamentum,
quast. I7. 11 2. Suule,hb 4. tit.1, def. 8.
Vasq. lllustr. contrevers. 103. 0.1 1. Gras..
§ T'estamentum, quast. 32. in fis, :

P4
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§ 14. In like manner, military men, when on actual service in
camp, are permitted to make their last wills, either by word ef
mouth or in writing, without observing the requisite formalities,
provided there be sufficient legal evidence that they have so
made their testaments. (1)

§ 15. It is at present by no means settled, whether wills made
during the time of plague, or for the benefit of the poor, may
be reckoned among such excepted last wills; so that it is not
certain whether sach wills may be attested by a woman, or any
other unlawful persan; and also, whether such will made
verbally before two witnesses, would be valid without a notary.
With respect to wills made during the prevalence of a plague,
Julius Clarus and Gabriel (8), are of opinion, that the solemni~
ties in making wills are so narrowly looked upon among us,
that in such case they onght not to be amitted : and so it was
likewise judged in France(8). Such wills likewise ought not to
take place among us in cities and places where the great number
of notaries and witnesses, even on such occasions, will leave np
one unassisted. But according to Gail and others(4), it is
more equitable in such cases still to follow therein the Roman
laws; according to which the court of Holland has frequently
decided that such wills are also reckoned among the excepted
wills, and considered valid, although all the formalities required
should not be complied with. With respect to wills for the
benefit of the poor, it is uncertain whether they are admissible
among the exceptions or not, as the formalities required sre
observed by some, and not by others. (5)

The. Roman law, with respect to the wills of husbanduen, is
not in force among us, because notaries or country practitioners
(%and-sakryvers) are to be found in every village.

§ 16. Wills, when made, do not take full effect until they sre
confirmed by the death of the testator ; for the will of man is
subject to change as long as he lives (6). So thet the testatar

Ve

(l)L . et tot. tit. de testam. milit. (3) Aeccording to Ann. Robert. rer. ju-
Quod etiam num obtinere tradunt. Gro- | dicat. lib. 2. c. 10.

ts, Inleyd. lib. a. tit. 17. vers. Een (4) Gail, lib. 2. observ. 118. n. 18.

. Krygmnan, n.28 & seq. Vinn. ad § ule. | Mynsenger, cent.1. ohs. 96. Cons. & Adv.

Instit. de militari testam. Gail, lib. 2. obs. | part 1. cons. 77. & part 2. cons. 36 & 94-
118. n. 1. 6. Gudelin. de Jur. Noviss. L §. g‘) Vide Grotius, Inleyd. lib.3.c.17.
¢ ult. vere bzc ut. Peres. ad Cod. de | infin. Coren, observ. 31. Sande, Ib. 4.
testam. militari, in 6n. Vigl. ad nibr. de | tit. 1. def. 13 & 14. Christin. vol.1. de-
testam. n. 11. Vinnius ad princ. Instit.de | cis. 304. n. 12. cum seq. Raddullu.
militari testamento, 0. 1. Cur. Traject. 125.n. 34 &

4 (%) Jul. Clar. § testam. quaest. 56.n."3. (6)L4.!Ylendm¢ad.

in g, and Gabriel, lib. 4. do testam, con-
dugs e 3o
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may always alter his will, although be had clearly expressed ip
the same, by a derogatory clause, that any will thereafter made
by him will not be valid, except with special recantation and
insertion of certain words.

§17. Yet with similar confirmation he is understood to wish Of the Effect of
thet such bequests, s hemaywuetobemaertedmmu-cmp,:w
sequence of a loose imprudence or deception of otheys, should
not be valid ; but in no wise that he shold be deprived of the
pover of making any other will in future, or of altering his
will (1) ; if there be but cextain proof that he wished to alter his
preceding will freely and without compulsion from any ooe. \

Hepce it follows, that the obligation of such clause iz not
necessary, nor does it come into cansideration when the free apd
unconstrained will of the testator can appear (2), for otherwise
the derogatory clpuse may easily be made use of hy lw.n, in
whoee behalf the first will was made, to secure himself ugumt
the testator’s altering his will, end thus to oppose and rgject a
later and suhsequent will, which, haowever, the testator can by
19 means be deprived of the power of makm‘ (3)

But in order that there may be certain and indubitahle
evidence of the will having undergone alteration, it is nat suf-
ficient that the testator merely declare that he alters his will,
or that he wishes to die intestate ; but he ought to make the
alteration by a second and subsequent will, either before the
court of justice, or before a notary and witnesses, by a special
act of revocation, of which there ought to be legal evidence (4) ;
unless any one declare before the court of justice, that he does
not wish that the will made by him should take effect, and per~
severe far ten subsequent yeers in that desire and will (5).
Wills closed and written by the testator himself, are understopd
0 have been revoked and annulled, if the testator have pr-
poeely cut it through, or thrown into the fire (6); so that even
if the superscription of such a closed will be exhibited withont
the inclosed paper writing, one would believe that it was ye-

L22. PL delegt. 3. junat. | Julius Clar. § tesjamentum. guamst. 1,93.
La Fﬁ adimend. I eg:pmfu&, In- | Papon. lib. aso tit. 1, Arrest. 3 3
lib. 1. c. 24. vers. Dasris nog. Vinn, | kb, 4. c. 8. Cod. Fabrian. lib6 ut3
§ 2. Inst. quib. mod. test. inf. . . def. 29. n. 1, 2. Mantic. de conject. ultim.
(8) Bee Jul. Clar. Sentent. lib. 3. § tes- | volunt, lib. 3. tit. 15, n. 28. & seq. Neost.
Gmentum, quast. 99. Pecc. de testam. docn.l et de pact. antenupt. obs. 22. vers.
eonjug. L 1. c. 10. n. §,6. Menoch. Lib. 4. Quod sutem actoves.
166. lui'b Aleunder cansil. Lz; Cod. de testam.
134.n.3, vol. i. & L.x. & tot. tit. Bf. de his qua in
(3) L. 4. I-'f.dudimnd-bmutlibz. mdolnt.l.so. Cod. de testam.
M.de Gratizg, Indeyd. lib. 3. ci 34. 0. 14.

(Q)Squ,uu.xo. 034 & seqh
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voked or annulled by the testator, although no preceding perfect
will would be considered otherwise annulled or revoked, but by
a subsequent and later one(1); but it has no effect in wills
executed before a notary and witnesses, which eannot be other-
wise revoked but by a second will, containing a clear revocation
of the first (2). We said that the alteration or revocation of a
will ought to be made either by a second last will, or before a

~ court of justice, or before a notary and witnesses, or otherwise,

in order that there may be lawful evidence of such alteration or re~
vocation ; for it isnot absolutely requisite that a second will should
be made, or that heirs should be again nominated, &c.; but it is
sufficient that the revocation be as legal as the execution of the will
itself was, so far as concerns the execution of it, and no more; in
order that every deed may be annulled in the same way as it was
executed (8). Hence it will be sufficient for the revocation of a
will, if the testator declare publicly before a notary and witnesses,
that he desires his property to be divided according to the law
of succession (4) ; or that the same should go td those who by law
are entitled to inherit his property (5); or if he only desire that
his last will should not take effect, as it was understood by the
court of Holland, on the 29th July 1644, between Wouter van
Isendoorm plaintiff, and Michael Romeyn, defendant.

By the Roman law it was sufficient for the revocation of a
will, if the testator had made and completed a later and
subsequent perfect will, although it contained no general or
special revocation of the preceding will (6). But now, since
testaments and codicils are so blended together that the real
difference of an inheritance and a bequest under them, is almost
entirely removed (so that an inheritance and bequest, without
distinction, may be left as well by the one as by the other), that
will which is last made will be considered among us a codicil,
as pointed out heretofore; unless and so far as a general or
special revocation of the preceding testament had been inserted
therein.

§ 18. I say a special revocation, because a general revocation
of all preceding testaments, codicils, &c. is not always sufficient ;

(1) Per.l 11, Ff. demjuuompt.et mod. test. inf. n.3) is of 2 differem
1. 11. Ff. de bon. poss. secund. tab. " opinion.
(3) Vide Neostad. cur. Holland. dec.x. (3) L.35. Ff. de reg.

jur.
Cons. & Advys. Rotterd. vol. iii. consult. (4) L.1. §1. l'fﬁ'l'ﬁul teum.
156, Clar. STmtmq\h 93.0.1. | null. exstab.

‘Mantic. de . ultim.volunt. lib.12. (5)1..:: is.codduuum.

tit. 1. n, 33. Fab. Cod: kib.-6. tit.s. (6) § 2. Imstit. quib. mod. testam.

def. 30. But Vinnius (ad § 2 Inst. quib. | infirm: -2
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and therefore the future derogatory clause (by which any one
wills and desires that whatever disposition he may make after
that time shall be of no value, and shall not exist but with the
insertion of certain words), ought not to be otherwise revoked,
but by a special and express revocation, though it be not with
the insertion of certain words (1), which is not insisted upon if,
independently thereof the free and unconstrained alteration of
will can be made to appear. (2) '

Further, by a general revocation inserted in testaments, the
ante-nuptial contracts, or those entered into previous to mar-
risge, cannot be understood to be revoked or released ; for
general institutions cannot, according to Neostadt (3), be ex-
tended beyond cases which are of a similar nature (4), excepting
so far as the said will contains a new and express direction
against the tenor of the ante-nuptial contract; because the un-
questionable will of the testator is to be considered as a law. (5)

According to the written laws, a last will of a father, among
his children, written and signed by himself, cannot be annulled
to the prejudice of the said children, excepting by a special
revocation of the same(6). But it has been decreed by the
high court of Holland, that with respect to such wills, a general
insertion of the revocation customary among notaries is suf-
ficient ; and that no special revocation is required, much less
any insertion respecting the nature of the will. (7) )

(1) L.2a. Ff. de leg. 4. 1.4) Barthol. in L. legatorum 33. § fin.
(3) See Julius Clarus, lib. 3. Sentent. | & L Titia. 34. § Lucius, Ff. de Legat. 2.
§ testamentum, quaest gg. Pecc. de testam. (s) L. in Conditionibus primum locum.
Coojug. d. lib.1. c. 10. Johann. Durant 19. L. Publius. 36. Ff. de Condit. & demon-
de arte testandi, tit. 10. Cautela 1. Sande, ] strat.
Ib. 3. tit. 1. def. 0. & DD. ibi allegat. 6) See Cons. & Adv, vol.i. cons. 0.
(3) De Pact. Antesopt. obs, 3. 7) Vide Coren, Obe. Rer. Jud. 39
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. CHAP. 111
"By whom and to whom Inkeritances may be lgft.
[Grotius, 2. 15, 16. Censura Forensis, 8. 8.]

§ 1. How, and when, a Hill,

boing uedid of imifs the

Tenor theregf becomes in-
valid.

‘2. Who are legally incapaci- ]

tated from making a Will-
3. Persons deserting to the

4. Whether Criminals con-
demmed to dosth ave in-
a Wil

6. Or Rastards.

6. Qr Persons mainigined in
Haspitals,

7. Qf what Property, and in
-whoge.behglf, a Personmay
not freely dispose by Will.

8. If a Husband and Wife be-
queath Property to each
other, upon Condition that
the longest Liver shall

, take all the Property, eych
longest Liver, after enjoy-
ing the Banefit of the whola,
cannot make a testamen-
tary Digpodition of his or
her Share.

9. Who may mot inherit by
will.

118
12,

Notural Childsen.
Guardians, Curators, Ad~
ministzators, ond Spom

73, or Qodfatlers and
Godmathers.

13. Convents, Ecclesiastical Bo-

dies, and other prohibited
Colleges.

14. No Adherents of the Popes

or popishly ordained Per-
sons,

)5. No Netaries, under Wil

made in their Psesence.

16. How far Minars, withest

the Gonseni of their Por
renis, Quardiant, &c.may
bequeath to each other by
will.

17. How far a Widow or Wi-

dower, having Children by
a former Marriage, may
bequeath Property to the
Second Consort.

18. How far Husband and Hife

way do s0 in Gelderiand
and in the Diocese of
Utrecht.

19. How far at Delf:.
20. No Adylterer or Aduiteress

can inherit from each

10. Bastards. other.
Howandwhen § 1. _T sometimes happens, that whilst a will remains in full
:.gn:;x'e““‘f’ I force, the fenor of it becomes invalid either wholly or
Te 1
a}emnt:cmu In part.

Whatever is directed by a will, made by a person who

cannot legally make any will, becomes utterly invalid (1).
Thus, in the diocese of Utrecht, a testamentary disposition made

(z) Tot. tit. Inst, quid. non est permis. fac. testam.
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by persons who have not fully eompleted the age of eighteen
md sixteen years, is absolutely void (1.)

§2. The persons who are legally meapadhoedﬁum ‘meking meﬂy
awill, are the following; viz. ull minors, that is, men underm.
fonrteen and Wottieh ‘ander twelve years of age (£); persons born Wil
duaib and detf (3), madmen, hmatics, and ideots (4); and Kke-
wise all wiho aré thder an interdiction, mid are pro-
libited from having ‘the management of their own affairs (5).

Butifa madmah make his testament during » lutid interval, such
testamenit is good.(6). And equity has likewise mtrod'uced
-amongst us this role; viz. thut whateéver prodigals bona fide
and in their benies, leave to their friends, descendants, the poor,
or other persons, th which bequest no extravagance or squan-
dering can bé pointed out, ought to remain valid and take
effect (7); as the Court of Holland has often decided, though
such bequest will be more certain if the knowledge of the go-

vernment or the ‘cofifirmation of the guardians be obtained. (8)

13. Among the personis who are legafly incapacitated from Perseus doser-
making wills, are ‘féckoned those who desert from us to the gfio™
enemy, who lose their right of citizefslp, and are considered
15 enemies (9); but persdhs whé are takén prisoners by the
enemy do not, among 'us, lose theit right and Tibérty of making
wills, because théy do nét themnselves change their condition
bt remain the same(10). In like manner, those who are made
prisoners by the Tarks do not lose their right of making
wills. (11)

§4. According to the Roman law, the wills of criminals con- Whether Crimi.
demned to death and punished, are invalid (12); but st Present :‘f)m
1o such persons are prohibited from making wilts, provided their “P'“m

property be not fadicinlly declared to be forfeited (18). a Will;
(1) Wesel, ad Nov. Ultr. ant. 16. , 10) Fadit. arg. 1. qui a latronibus, 1
(l)Slhnootl Fl'qnitehmbcbcssVinn & Fous
(3)!..7 I-‘l‘qumum fac. poss. § 3. $ule. lnuu.qulbumqs:rd-
Inet. quib. non est permiss. fac. test. testam. Zype. Notit. Jur. Belg. tit. de
(%) §x. Ins. eod. ! 'Tesam. vers. generallin
15) § 2. Inst. eod. 18. Ff qui testam, (11) Vide Covarruv. mqp « peccatum,
fac. poss. Sande, lib. 3. tit. 1. def. 3. | pm;; § 11, n. 6, Satle, lib, 4. tit. 1.
{6) $1. Jox. eod. L. 26. '§ 1. L. 17. FL. 1
qui testam. fac, poss. (u) L.8. § 1. etin fin. Ff. qui testam,

(7) Novell. Leon. 39. Charond. Paa-
dect. du droict. Franc. lib. 3. § 3.. Sande, | (13)Argl 11. Ff. de testam milic..
1d. 4. tit. 1. od ita consuetudine observari tradunt,

(8) Cost. Antwerp. tit. 46. art. 8. ) g‘hruo, § ‘testamentum, quamst. I n. I.

(9) L.1g. 54 P, de capriv. & postlim. | et queest. 21. n, 1. Vasq. coutrov. quiest.
tevers, Veruy, Anm. y G 4. 'Gro- | n.4,5. Comes ad 1. tauvi. 4 Gutier, lib. 2.
eneweg ad § ule. Inst. qunbmmutpu | practic. quast.38. Farinsc Praxes cri-
:l:-ﬁc tesam. Sande, lib. 4. tit. 1, | minal. quemst. 102. n. x31. 158.

‘. N
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Or Bastards ;

Or Persons
maintained

. § 5. But whether persons of illegitimate birth are also prohi-
bited from making a will, has been unjustly questioned among
us, in opposition to the written laws. To remove all disputes,
therefore, a bastard, who is desirous of making a valid will,
- must make application for that purpose to the States of Holland
for permission (1); on the contrary, upon the question, whether
bastards may dispose by will of their property, without having
such permission or confirmation thereof, it was determined by
the court of Holland in the affirmative; and in consequence of
its decision thereof, the treasurer of the perquisite-treasure of
the country denominated Espergne, was condemned to return
certain property belonging to a bastard who had made a will,
and which on that account had been seized by him, to the
heirs nominated in the will, in the case of Lion van Boshuysen,
the litigating impetrator against the attorney general defendant,
on the 17th November 1548; and a similar decree was made
by the said court in the cause between Jan Klaasz, priest, and
others, executors of the will of Mr. Pieter Jacobz, priest, against
Tielman van Dulcum, treasurer of the perquisites and attorney
general, on the 5th August 1504. (2)

§ 6. Those, who are maintained at Amsterdam in hospitals,
cannot dispose of their property by last will, but it devolves
upon the hospital in which they were maintained; unless their
children be appointed heirs in preference to such hospitals;
namely, if they were not able to maintain their parents.(8)

Those, who have been brought up at Amsterdam, may have
0o other heirs but the orphan house, if they depart this life
without children. (4)

These rights or other privileges are in almoet all cities granwd
to the poor hospitals at their institution, and are still observed;
and a similar priv