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Dear Editors.

The Press Complaints Commission of Sri Lanka{PCC) is pleased to give you your own personalized copy of The Editors Code of Professional Practice
(Code of Ethics), the Rules and Procedures of the PCC, the Colombo Declaration on Media Freedom and Social Responsibility and other related
documents we felt would come in handy from time-to-time for reference purposes in your daily professional life.

As you well know, it was the Colombo Declaration of 1998 that was the spring from which the Editors Code and the PCC, the self-regulatory mechanism
that implements the Code, among many other wonderful things that happened to the newspaper industry in general, and the media in particular, flow.

The Colombe Declaration was revisited and revised in 2008 and the Editors Code was revised in 2007,

Please keep this book on your desk.

We would be happy if you would be familiar with its contents, and that you would be able to discuss issues relating to them with vour staff members and
contributors,

KUMAR NADESAN
CHAIRMAN
PRESS COMPLAINTS COMMISSION OF SRI LANKA.

November. 2009,
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The Ffditors’ Code of FProfessional FPractice

1. PREAMBLE

This code of practics which isbinding cn all Press institutions and journalists, aims to
ensure that the print medium in Sri Lanka is free and responsible and sensitive to the
needs and expectations of its readers. while maintaining the highest standards of
jourral ism.

Those standards require newspapers to strive for accuracy ard professional integrity,
ard toushold the best traditions of imvestigative joumalianin the public interest, wnfettered
by distorting oommercialism or by improper pressure or by narrow self-interest which
conspires against press freedan.

Newspapers and journalists, while free to hold and express their own strong opinions,
should give due consideration to the views of others and endeavour to reflect social
regmsibility.

This code both protects the rights of the individual and uphelds the public’s right to
know. It should be honcured not only to the letter but in the spirit B neither interpreted so
narrowly as to conpromise ite cammitient to respect the rights of the individual nor so
broadly as to prevent publication in the public interest.

Editors should co-cperate swiftly with the Press Corplaints Comuission of Sri Lanka
(POCSL) in the resolution of complaints, Any publication judged to have breached the
Code must print the adjudication in full and with due praminencs, including a headline
reference to the PCCEL.

2. ACCURATE REPORTING

2.1: The media must take all reasonsble care to report news and pictures accurately and
without distartion.

2.2 Bvery reasonable attempt should be made by editors and individual journalists to
wverify the accuracy of reports prior to publicaticn. Where such verification is not
practicable, that fact shall be stated in the repart.

2.3: Kitors and their staff, including external contributars, shall not publishmaterial in
such a way as to endorse any matter which they know or have reason to believe to be
false ar iracorate,

2.4: Piblications are encouraged to engage in investigative journalian in the public interest.
3. CQORRE Q oG

3.1: Where it is recognized by the editar that a report was incorrect in amaterial respect,
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it should be corrected pramptly and with dus prominence and with an apology where
appropriate, except where the correction or apology is against the wishes of the aggrieved
Pty

4 NITY to REPLY

4,1: A fair and reasonable opportunity to reply should be given to individuals or
crganizations in respect of fachially incorrect statarents

endangering their reputation, dignity, hmour, feelings, privacy and office. The reply should
be confined to the camplainant’s versicn of the facts and no longer than necesgary to
correct the alleged inaoouracy.

4.2 Newspapers or journalists who respond to a corplainant’s reply other than to
apologize .
cr regret the error, must then be prepared o offer the aggrieved party a fresh cpportunity
toreply.

5. CONFI I [

5.1: Buery journalist has a moral chbligation to protect confidential sources of infamaticn,
until that soures authorizes otherwise,

& GENERAT., REPCORTING and WRITING

6.1 In dealing with social issues of a particularly shodking or amwtionally painful
nature 1 such as atrocity, violence, drug abuss, brutality, sadian, s=asl salacity and
chsoenity I the press should take special care to present facts, opinions, photographs
and grarhics with due sensitivity and discretion, subject to its duty to publish in the
public interest.

6.2 Inreporting accounts of crire or crimiral case, publications shall not, unless it is
koth legally permitted and in the public interest i

1, Name victims of sex crimes

ii. Knowingly name any young person accused of a criminal offence who is below the
age of 16 and who has no previous convictions

iii. Tdentifywithout consent relatives of a person accused or convicted of a crime

€.3: Ajournalist shall not knowingly cr willfully promote cammnsal or religicus disoord
or viclenos.

6.4: 1. The pressmust avoid prejudicial or pejorative reference to a person’s race, aolaur,
religion, sexor to any phveical armental illness ar disgbility,

i1, Itmust awoid publishing details of a person’s race, caste, religion, ssaal orientation,
pysical ornental 11lness or disability unless these are directly relevant to the story
6.5 1. Bvenwhere the law does not prohibit it, journalistsmust not use for their own
profit financial information they receive in advance of itsgeneral publication. nor
should they pass such infonmation for the profit of others,

ii. They nust not write about shares or securities in whose perfommance they know
that they ar their close fanilies have a significant finsncial interest, without disclosing
the interest o the publisher, editar ar financial editor.
£.6: When reporting suicide, care should be taken not to give excsssive detail of the
method used.

A3
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7. PRIVACY

7.1: The press shall exercise particular care to respect the private and family lives of
individuals, their have, health and correspondence. Intrusions on this right to privacy
without consent oould be justified only by sare over—riding public interest,

7.2: The use of long-lens or other cameras to photograph people without consent on
private or public property where there is a reasonable expectation or privacy is
unacceptable, unless in the public interest.

7.3 Particular care should be taken to ensure that in cases imvolving grief or shock,
inquiries and approaches are handled with sensitivity and discretion.

7.4: Young people should be free to camplete their school years without unnecessary
intrusicn. Publication of material concerning a child’s private lifewould be acceptable
only if there vas sore exceptional public interest other then the fare, motoriety ar position
of his or her family cr guardian.

7.5: The restrictions on intruding into privacy are particularly relevant to imuiries about
irdividuals inhospitals or similar institutions, uiless it senes the public interest.

g&. HARASS nd SUBTERF

8.1: Jommalists, including photo-jammalists, mst not seek to cbtain infarmation ar pictures
through intimidation or harassment or by misrepresentation or subterfuge. The use of
long-lens cameras or listening devicss must also not be used unless this can be justified
in the public interest and the material oould not have been obtained by other means.

3, DIGNITY
9.1: Bvery jourmalist shall maintain the dignity of his cr her profession.
INTERPRETATION

‘Public Interest’ means:

1! i, Protecting darocracy, good governance, freedouof expression and the  fundamental
rights of the people and of kesping them informed about events that would have a direct
or indirect bearing on them, and that of their elected goverrment, and detecting or
exposing crime, corruption, maladministration or a serious misdameanor;

1i. Protecting public health and searity and social, cultural and educational standards;
1ii. Protecting the public frambeing misled by sare statement or action of an individual
r crganisation.

2: Inary case where the public interest is irvolved, the Press Coplaints Cammission
will be entitled to require a full explanation by the Editar andor joumalist danmstrating
how the public interest was served.

ONLL.IN P L TIONS

The provisions of this Gode will also apply to the Cnline publications of the print
media.
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Frequently Asked Questions (FAQ)
on The Editors’ Code of Professional Practice
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What is self-regulation?

It is a voluntary system run by the press itself - a cheap,simple, non-legalistic system by
which people with a genuine grievance about the press can gain quick andeasy redress,
without hassle. It is free, fair and fast.

How does it work?

Typically, the industry sets up (and eventually would usually fund) the system. It would
work to a Code drawn up by the industry — often by, or with the consent of editors — and
administered by an independent commission, with a lay majority to ensure fairness and
impartiality.

Why do we need it?

In an age of increasing accountability — often as a result of pressure from the media — it is
probably no longer an option for the press itself not to be accountable. There is already
accountability through the courts, but that’s slow,expensive and accessible only to the rich
and influential. Governments also try to control the press, through statutory press coun-
cils, like that previously operated in Sri Lanka. But such bodies are very vulnerable to
State interference and lead to public distrust, which is detrimental to freedom of expres-
sion and democracy.

What are the benefits for Sri Lanka?

The system is free — it is currently funded by Scandinavian and other donor organizations
and the newspaper industry — and provides a very attractive alternative to legal proceed-
ings. Most of the cases are settled by conciliation within weeks to the satisfaction of the
complainants.

Do newspapers face fines or pay compensation?

No. Most cases are settled by agreement, and mayinclude a correction or apology, or even
a private letter of regret. There are no fines or compensation, as thesewould involve law-
yers, which would make the system slow, expensive and inaccessible, like the courts.

What sanctions are there on the newspapers?

If they refuse to settle a complaint, and it goes to adjudication and they lose, editors are
obliged to publish the critical adjudication in full. It is a powerful sanction, because it
exposes newspapers to vigorous criticism from their own readers — and from
theircommercial rivals. To avoid this, if they are in the wrong, they may prefer to settle
it by conciliation.

What other countries have self-regulation?
This system is increasingly seen as an important symbol of good governance — as it pro
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tects the press from stateinterference. It has been introduced widely in Europe and
Australasia, but Sri Lanka is one of the first countries in Asia to have launched such a
scheme. The fact that it attracted donor funding as method of supporting increased de-
mocracy is a reflection of its worth. The Sri Lankan model could eventually provide a
template followed by other countries in the region.

So what happens if we don’t have self-regulation?

Then there is a vacuum of accountability. It plays into the hands of governments, which
very often can’t wait to have some control over the press. Although Sri Lanka’s Minister
of Information says there will be no return to Statutory Press Councils, experience around
the world suggests that changes of government often bring changes of policy. The press
and public cannot rely on one friendly minister to protect them. They must protect them-
selves. Setting up a system that is seen to work, makes it more difficult for the state to
interfere.

Why is the Code written by editors only?
The idea is that if editors write the Code, they can’t complain that it has been imposed
upon them, and so are therefore more likely to comply with it.

Don’t ordinary journalists have a say?

There are genuine risks in making this a Code of Ethics — theoretical and undefined —
rather than a down-to-earth practical system. First, the editor has to be the

final arbiter of what goes in his or her newspaper. In practical terms, that means more
junior staff referring up decisions, rather than making their own judgments based on inter-
pretations of the Code that may or may not be accurate, and cannot be final. [n the worst
cases, they could be excising from copy important information,without giving it to the
editor to make a proper judgment on it.

Second, if staff have issues with the Code, they should certainly raise them. But — in the
busy production schedules of a newspaper — they have to realize that the editor’s decision
is the one that counts, as he or she is responsible both in law and practice. Having said,
that, most editors would listen to the views of senior staff on whose judgments they often
depend.
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REPORT OF THE EDITORS’ GUILD CODE OF
PRACTICE REVIEW COMMITTEE

Background

In or about 2002/03, the Members of The Editors’ Guild of Sri Lanka unanimously
approved a Code of Professional Practice, also referred to as the Code of Ethics
for Journalists.

Adifferent Code was already in existence, but few knew about it, and fewer ever
implemented it. This was the Code of Ethics that was framed by the statutory
Press Council, sometime in the early 1980s, which had been then Gazetted under
the Press Council Law. In fact, it was the law of the land, though in deed, it was
almost never practiced.

The Editors’ Guild framed a Code taking into consideration the Press Council
Code, various foreign Codes for Journalists, and on the prevailing media culture
in Sri Lanka. The Code was also based on the principles enunciated at the 1998
Colombo Declaration on Media Freedom and Social Responsibility.

The Code followed a pledge made by the signatories to the Colombo Declaration,
in answer to a demand by politicians and the public, that the Journalists have a
set of guidelines for themselves, to be implemented by a self-regulatory
mechanism, in return for the repeal of criminal defamation laws.

In 2002, Parliament unanimously repealed criminal defamation laws, and The
Editors’ Guild kept their part of the ‘bargain’ by enacting a Code. The newly
established Sri Lanka Press Institute set up the Press Complaints Commission
of Sri Lanka to implement the Code.

The Editors’ Guild Code, and the establishment of the Press Complaints
Commission of Sri Lanka has negated the need for the implementation of the
Code under the statutory Press Council Law. It has also, made the Press Council
itself functus, and non-operational since 2002.

Present situation

The Editors’ Guild Code provides for an annual review of the Code. It might be
pointed out that this is a review, and not necessarily a compulsory revision of
the Code. It must be however confessed, that no proper review has been done
by The Guild since 2002. In 2005, The Guild appointed a Code Review
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Committee headed by Judge Christopher Weeramantry, retired Vice President
of the International Court of Justice, and a prolific writer on press freedom issues.
This Committee comprised several key personalities in civil society, and from the
press. They were mandated to recommend to The Guild any revisions that may
be required to the Code.

This Code Committee met, and exchanged views, but was unable to provide The
Guild with any recommendations for nearly two years, thus delaying the process
of a proper review of the Code. In 2007, The Guild wrote to the Press Complaints
Commission and requested them to appoint a parallel Code Review Committee
to make recommendations, which they proceeded to do. The public was also
invited to make

recommendations to this parallel Committee. Judge Weeramantry then informed
the Press Complaints Commission that it was not in a position to submit a report.

About the same time, The Guild also appointed a Code Review Committee of its
own Members to study these recommendations and to submit a report to The
Guild with a view to revising, i.e. if any revision was necessary, to the Code.

One of the steps taken by The Guild's Code Review Committee was to request
the Sri Lanka Press Institute to invite the Secretary of the UK Editors’ Code
Committee, Mr. lan Beales to Sri Lanka to assist the Committee in their work. Mr.
Beales was familiar with The Editors' Guild Code of Professional Practice and
had been one of the important persons who helped in the setting up of the Press
Complaints Commission of Sri Lanka in its early stages, especially through the
aegis of the Commonwealth Press Union.

Mr. Beales arrived in Colombo on October 16, 2007 and met the Code Review
Committee and several others during a week-long stay in the country, among
them, the Chairman and members of the Dispute Resolution Council of the Press
Complaints Commission, the Secretariat of the Press Complaints Commission
and office-bearers of several media organisations, including the Sri Lanka Working
Journalists Association {(SLWJA).

Useful discussions were held between Mr. Beales and The Guild's Code
Review Committee, and on his return to the United Kingdom, Mr. Beales has,
on a request by the Committee sent us his recommendations. This report has
been carefully considered by the Code Review Committee, and the Members
of the Committee are pleased to submit the following recommendations to the
Membership of The Guild for discussion and adoption as amendments to The
Guild's Code.

Recommendations on possible changes to the Code

The fact that the Code has not been reviewed annually may be regrettable, but it
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is not a disaster. A requirement to review does not imply automatic changes.

Revisions should take place only on specific evidence that there is a gap that
needs to be filled. Too many changes made too frequently cause confusion,
indicate a lack of decisiveness, and result in non-compliance.

The views given by the PCCSL Parallel Committee made some suggestions that
were rather punitive in intent. (The previous suggestions from the PCCSL appear
designed to toughen up the situation to teach recalcitrant editors a lesson. It was
not the right approach, we thought. The Code is already tough. If it is not being
implemented, then the PCCSL should put persuasion above coercion. )

Possible Code changes that might be considered

1.

1A

Insert a clause into the preamble, requiring co-operation with the
PCCSL. A similar paragraph in the UK Code says: Editors should
co-operate swiftly with the PCC in the resolution of complaints. Any
publication judged to have breached the code must print the
adjudication in full and with due prominence, including a headfine
reference to the PCC. Although much of this is already a moral
obligation on Sri Lanka editors, it is not codified.

Delete the reference to “International” in the wording in the English
text *....while maintaining the highest international standards of
journalism”. There is some concern about international journalism
practices, and we could do without such a reference provided we
maintain our own high standards. The Sinhala text does not have
this reference somehow.

Insert a restriction on reporting of suicide, a fairly important issue
in Sri Lanka. The UK Code, for instance, was recently revised to
say: When reporting suicide, care should be taken not to give
excessive detail of the method used.

Make clear that the Code applies to online, as well as print,
versions of publications, giving a moral advantage over other
online publishers.

There have been suggestions that the Code should be extended
to curb particularly graphic reporting and pictures, often in the
local language press. However this is a difficult area, and would
appear to be covered by the current clause 6.1 requirements for
newspapers to present the relevant information with due
sensitivity and discretion, subject to its duty to publish in the
public interest.

The Tamil press has indicated that the upsurge in terrorist
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incidents by Tamil terrorist groups has led to suggestions of an considered.
However, this would appear to be covered already by clause 6.3, which bans the
knowing or wilful promotion of communal or religious discord or violence. Also,
Clauses 6.4i and 6.4ii ban pejorative or irrelevant references to race or religion
concerning named individuals. The Code covers all ethnic groups and cannot be
applied selectively. Any changes should take this into account.

6. Questions about the Code’s length might be considered. Some critics suggest
It is too long and prefer the brief general principles of the IFJ Code. Others say
the Code needs to be expanded to be more specific, which would make it longer.
The IFJ document is a code” of ethics, broad in thrust, and based on theory
rather than practice, and is not subject to adjudication. The current Editors' Code
Is tailored to specific Sri Lankan circumstances, is designed to be adjudicated
upon, and is shorter than many similar documents. Extending it would inevitably
make it less readable, and less read, which would be retrogressive.

However, an option is to consider a supplementary pamphlet or booklet that
answers frequently asked questions, based on experience of previous PCCSL
adjudications or guidance. Such a booklet would probably need to be a joint
publication with the PCCSL and address other frequently answered questions.
The Code Committee will publish through the PCCSL such a FAQ (Frequently
Asked Questions) pamphlet for editors and journalists to enlighten them on the
provisions of the Code and the workings of the PCCSL.

The Code Committee also went into the aspect of an issue that has been raised
from time to time on a Code of Ethics for the Publishers. The Committee was of
the opinion that this was a matter for the Newspaper Society to consider. While
The Editors Guild could convey the need for such a Code to the Publishers, it
was felt that relations between a Publisher and an Editor is essentially one of an
industrial relation and that industrial relations, or inter-personal relations cannot
be covered by a Code. We note that the UK Code steers clear of any such
contractual obligations. If such a provision is included, it could be argued, that
as an extension, a journalist could have certain rights on editorial independence
over an Editor. This might lead to anarchy in the news room. Where one draws
the line in such situations, is the question.

The Committee is strongly of the view that Publishers should however be requested
to include compliance of the Code by its editorial staff as part and parcel of their
respective contracts — including those of their editors, with a request to the
Publishers seeking their support for the implementation of the Code. The Code
Committee also recommends the appointment of a more inclusive Committee,
inviting suggestions from the public and industry on how the Code might be revised
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in the future. This new Code Committee will be a free-standing comprising its
own members and nocn-members.

Upali Tennakoon Manik de Silva
Siri Ranasinghe A. Sivanesaselvan
Sinha Ratnatunga T. Kuruwita Bandara
Jatila Wellaboda V. Thevaraj

WSR/PCCSL - January, 2008
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Rules and Complaints Procedure of the
Press Complaints Commission of Sri Lanka

1. Any person who reasonably believes that he has been adversely affected by
a published item, including a news story, article, photograph and/or graphic that
appeared in a newspaper or a magazine published in Sri Lanka may complain to
the PCCSL. The PCCSL will also entertain third-party complaints on a case-by-
case basis.

2. The complaint of the said complainant shall be in writing and duly signed
preferably in the prescribed form and communicated to the PCCSL in person, by
Registered Post, Facsimile or E-mail,

3. The complainant shall annex a copy of the published item, which he alleges
adversely af-fected him, along with the said complaint. Where the complaint is
communicated via e-mail or any other electronic means, the complainant shall
take steps to have the complaint form duly signed and to provide a copy of the
published item along with a copy of the complaint be delivered to the PCCSL
within seven working days thereof.

4.The Chief Executive Officer (CEO) of the PCCSL shall entertain a duly received
complaint only if it appears that the published item referred to has breached the
Code of Professional Practice of The Editors’ Guild of Sri Lanka as adopted
by the Press Complaints Commission of Sri Lanka.

5 The CEO shall not entertain a complaint against any published item after two
years from its publication.

6. Once the complaint is entertained the CEO shall, within one working day thereof
with a copy to the complainant, communicate the same to the Editor of the
newspaper or the magazine concerned and call for a reply from the said Editor
within a maximum period of five working days thereof.

7 Failure by the Editor of the newspaper or the magazine as the case maybe to
tender his reply on the due date may result in the said complaint being directly
referred for adjudication by the Council of the PCCSL. Provided, however the
Editor or someone acting on his behalf requests time to reply giving reasons in
writing and such request is deemed by the CEO to be a reasonable request,
such further time may be granted by the CEOQ.

8 The CEO shall make all endeavors by way of conciliation and/or mediation
to facilitate the parties to enter into a settlement within the shortest period
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10

1"

12

13

14

of time, but ne later than four weeks from the date of entertainment of
such complaint. Such settlement may include a correction, correction
and/or apology and/cr a right of reply. Provided, however the CEO may

engage the services of a member of the Dispute Resolution Council (DRC)
of the PCCSL for such mediation.

When a correction, and/or apology and/or a right of reply is published
pursuant to a settlement before the PCCSL by the newspaper or the
magazine against which the complaint was made, it may be specifically
stated in the said newspaper or the magazine that such publication is
pursuant to a settlement reached before the PCCSL.

Where settlement is not possible by way of conciliation and/or mediation,
the Council of the PCCSL shall adjudicate the complaint within two weeks
from the date of such failure to reach a settlement by way of conciliation
and/or mediation.

Notwithstanding the aforesaid, the CEO may refer any complaint
entertained, directly for adju-dication to the Dispute Resolution Council
(DRC) of the PCCSL, if it appears to him/her that such adjudication is
neces-sary in the public interest and/or interest of the newspaper industry,
arid/or interest of the complainant.

The CEO should appoint three members from the Dispute Resolution
Council (DRC) for such adjudications.

Quorum for any adjudication by the Council of the PCCSL shall be three
whilst always maintaining non-press related members’ majority.

A member of the Council of the PCCSL having a specific personal interest
in the content of the published item complained of shall not take part in
such adjudication.

Evidence

15

16

17

18

At the request of the Arbitral Tribunal, the parties shall state the evidence
on which they wish to rely on, specifying what they wish to prove thereby.

The Parties shall produce as requested by the Arbitral Tribunal the
documentary evidence on which they rely.

The Arbitral Tribunal may when deemed appropriate, require the
submission of written affida-vits.

The Arbitral Tribunal may refuse to accept evidence offered to it if it
considers that such evidence is not required or is irrelevant or that proof
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19.

20,

21.

can be established more simply by cther means on a particular matter.

The Arbitral Tribunal shall require the parties to the dispute to be
comprehensive in any or all statements submitted in accordance with
the foregoing Rules and may dismiss the case if the member of the public
fails to comply with such requirement. In the event that a publication who
is a party to the dispute fails to submit any or all statements in accordance
with the foregoing Rules, such failure will not prevent the continuation of
the arbitration proceedings.

Unless the parties agree otherwise, the Arbitral Tribunal may appoint an
expert to give his opinion on a particular matter.

In the event that a party fails to appear at a hearing or otherwise to comply
with an order and does not show valid cause for such failure, such failure
shall not prevent the Arbitral Tribunal from proceeding with the case and
or rendering an award.

The Award

22

23.

24,

25.

26.

27.

Unless the parties to a dispute expressly confer on the Arbitrator, in
writing power to award any other relief, the powers of the Arbitrator to
award relief in any arbitral proceedings shall be limited to making an
order to the publication who is a party tc the dispute to publish a right of
reply and or correction and or apology in the media in which the publication
of the matter in dispute was made.

An arbitral award shall be made not less than one (1) month from the
date the statement of Claim is submitted unless otherwise determined
by the Council.

In the event a settlement is made, the Ceuncil may at the request of
the parties confirm such settlement in the Award.

The award shall be made after having conscientiously considered and
evaluated all aspects of the proceedings and after the Arbitral Tribunal
determines what has been provided case.

In the event, the Council sits in to as the Arbitral Tribunal; the majority
opinion of the Arbitral Tribunal shall prevail.

A separate issue or part of the matter in dispute between parties may, at
the request of a party, be decided by a separate award. If any party objects,
such an award may be rendered only if the Arbitral Tribunal deems that
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there are exceptional reasons therefore.

28.

29.

30.

Where a party has partially admitted a claim, the Arbitral Tribunal may
give a separate award on the part that has been admitted.

The award shall be rendered at the place of arbitration. The award shall
contain an order or declaration and the reasons therefore and shall be
signed by the arbitrator or all the arbitra-tors, as the case may be. An
award may be rendered even in the absence of the signature of an
arbitrator, provided that the award has been signed by the majority of the
arbitrators and contains verification by them that the arbitrator whose
signature is absent took part in deciding the dispute.

An Arbitral Tribunal shall after the close of the proceedings submit to the
Commission, one copy of each award as well as a record of all
proceedings.

Correction or Change of the Award

31.

32.

33.

34.

Any obvious miscalculation or clerical error in an award shall be corrected
by the Arbitral Tribunal.

In the event that a party so requests, within thirty (30) days of receiving
the award, the Tribunal may decide a question which should have been
decided in the award but which was not decided therein.

In the event that a party so requests, within thirty (30) days of receiving
the award, the Arbitral Tribunal may provide an interpretation thereof in
writing.

Before the arbitral Tribunal takes such action, the parties shall afford
an opportunity to express their views.

Enforcement

35,

36.

37.

In the event a publicaticn fails to abide by the terms of settlement of
congciliation, mediation and/or arbitration proceedings, the Council shall
assist the member’s of the public to enforce such terms of settlement
before High Court in terms of the Arbitration Act, No. 11 of 1995.

An arbitral award may be enforced by applying to the High Court within
one Year after the expiry of fourteen (14) days of the making of the award
in accordance with the provisions of the Arbitration Act No 11 of 1995.

Any adjudication of the Council of the PCCSL. shall be published, in full,
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39.

39.

40.

4.

42,

by the relevant news- paper or magazine in its very earliest publication
thereafter.

Such adjudication of the Council of the PCCSL is equivalent to an award
by an Arbitral Tribu-nal referred to in the Arbitration Act, No. 11 of 1995
and provisions of the said Act shall apply mutatis mutandis for the
enforcement of such adjudication

Any decision of the CEO and/or Adjudication of the Council of the PCCSL
shall be final and conclusive for all purposes and cannot be challenged
before a court of Law.

The CEO shall maintain records of all complaints and decisions of
conciliation, mediation and arbitration proceedings and shall make
available to the Commission an annual statement, which will be made
available to the public Thereafter by way of a publication by the
Commis-sion.

This procedure is effective for any complaint against a published item
appearing in a newspaper or a magazine published on or after QOctober
15, 2003.

The interpretation of the Code of Professional Practice of the Editors’
Guild of SriLanka as adopted by the Sri Lanka Press Institute and the
PCCSL shall vest with the Council for the purpose of carrying out all
provisions under these Rules.

Spokesperson of the PCCSL

43.

45.

The Spokesperson for all policy matters relating to the Company shall be
the Chairman of the PCCSL, or any member of the Board authorized to
speak on behalf of the Board.

The Spokesperson for all Complaints received and decisions made by
the Dispute Resolution Council (DRC) will be the CEO, provided however,
that the CEO may consult the Chairman of the Council where it is prudent
to do so, but in any event no details will be provided to the press and/or
electronic media and/or the public on-going inquiries, and any
interpretation of any arbitral awards made by the Council will be made by
the CEO only after consultation with the Chairman of The Council and/or
the Arbitral panel.

Any officer of the PCCSL who may wish to contribute an article or be part
of any media discus-sion in the electronic media relating to the work of
approval and to the PCCSL Board of Directors for ratification and
implementation.
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Colombo Declaration
on
Media Freedom and Social Responsibility
October 2008

On the Occasion of the tenth anniversary of the Colombo Declaration on Media
Freedom and Social Responsibility (“Declaration”), we, the undersigned:

Reaffirming our commitment to the principles and values articulated in the
Declaration, and to the process of Reform of Media Laws that we set out on.

We take this opportunity to revisit the Declaration, to acknowledge the positive
developments that have taken place since then, to remind ourselves of the many
goals that remain unfulfilled, and to chart out new challenges that have arisen
since the Declaration.

We note that the Government of Sri Lanka was one of the signatories to the
Colombo Declaration on Media, Development and Poverty Eradication, Colombo,
2006 (“UNESCO Declaration”) and its commitments under this Declaration
include the promotion of a free, pluralistic and independent media committed
to social justice and development. We recall further that the Windhoek
Declaration of 1991 asserted that the right to a free press is a fundamental right
underpinning participatory democracy.

We believe that one of the ways of achieving a free, pluralistic and independent
media is by implementing the reforms suggested in the Declaration of 1998 and
by guaranteeing to journalists the constitutional right to practice their profession
while ensuring their safety and security.

Towards that end, we take this opportunity to present a revised version of the
1998 Declaration, and we pledge to work towards translating the normative
aspirations of the Colombo Declaration into lived reality.

Preamble

We, the undersigned,

Convinced that freedom of expression and freedom of information are vital toa
democratic society and are essential for its progress and welfare and for the
enjoyment of other human rights and fundamental freedoms;

Bearing in mind that it is imperative if people are to be able to monitor the conduct

of their government, be politically informed and to participate fully in a
democratic society, that they have access to information;
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Convinced that the existence of a free and independent media during times of
conflict is indispensable in the easing of conflict through the promotion of
diversity of opinions

Recognizing that the journalist performs a critical role in society in facilitating
the above;

Considering that public officials by nature of their office should tolerate more
intense levels of criticism than private individuals;

Convinced that debate on public issues should be uninhibited and robust and
that some erroneous statements are inevitable in a free debate, recognise the
necessity for legal protection of critics of official conduct;

Recognizing that the application of censorship has often been arbitrary and erratic,
and in violation of the public’s right to know, and also in violation of international
standards of freedom of expression;

Noting with concern the acts of physical attacks, intimidation and threats to media
personnel and property, and the lack of investigations into these attacks,
intimidation and threats which have adversely affected the freedom of the press,
and freedom of expression;

Recognizing that the Press and Media cannot operate freely under the constant
condition of fear

Desiring to promote a clear recognition of the limited scope of restrictions on
freedom of expression and freedom of information that may be imposed in the
interest of national security, so as to discourage the government from using the
pretext of national security to place unjustified restrictions on the exercise of
these freedoms;

Acknowledging that the promotion of a free and independent Press and Media
also demands a concomitant responsibility towards the achievement of higher
standards of practice, the promotion of a spirit of unity and non partisan
cooperation between media players and adherence to ethical norms of practice;

Agree upon the following proposals and recommend that the appropriate bodies
undertake steps to promote their widespread dissemination, acceptance and
implementation.

Developments since The Colombeo Declaration of 1998

We note with appreciation the following positive developments that have taken
place in the last decade:
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A.The Abolition of Criminal Defamation provisions in the Penal Code and
the Press Council Law in 2002, the repeal of Section 118 of the Penal
Code, which had penalised attempts by confumacious or insulting words
or signs, to bring the President into contempt and repeal of the 1978
amendment to the Parliamentary Powers and Privileges Act (1953) which
had given Sri Lanka’s Parliament the power to deal with serious breaches
of privilege

B. The Establishment of the Sri Lanka Press Institute and the Press Complaints
Commission and the Sri Lanka College of Journalism

We note with anguish, that apart from these positive developments, there has
been little else that has been done to implement the proposals set out in 1998.
While a few initial taken steps have been taken towards Media Law Reform,
such as the establishment of a Prime Ministerial Committee to Media Law
Reforms, the approval of by the Cabinet of Ministers of a Freedom of Information
Act, the appointment of a Parliamentary All Party Select Committee to draft
Contempt of Court Act, it is unfortunate that these reforms are forgotten by
successive governments, despite their electoral promises of greater freedom of
speech for individuals and the Media.

While some strides have been evidenced in the judicial expansion of the Right to
Information, the expansion of certain fundamental rights through encouraging
interpretations of the scope of Freedom of Speech and Expression by the judiciary,
have been lost due to legislative apathy, and executive excess.

We therefore reiterate our demands for the following reforms

1. Constitutional Provisions

1.1 Constitutional Guarantees of Freedom of Expression

1.1.1 We require that the media personnel be free to engage in their profession
in safety and security as provided for by Article 14 (1) (g) of the
Constitution which guarantees the right to engage by himself or herself
or in association with others in any lawful occupation, profession, trade,
business and/or enterprise in the Republic of Sri Lanka.

1.1.2 SriLanka’s Constitutional guarantees of freedom of expression need to be
brought in line with the Country’s international legal obligations,
specially the International Covenant on Civil and Political Rights (ICCPR)
that was ratified by Sri Lanka in 1980.

1.1.3 A better formulation of the words defining the freedom of expression,
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opinion and information in the Constitution which is more in keeping with the
words of Articles 19 (1), 19 (2) of the ICCPR, is needed. i.e. -

Article 19 of the ICCPR states -
1. Every one shall have the right to hold opinions without interference.

2. Every one shall have the right to freedom of expression; this shall include
freedom to seek, receive, and impart information and ideas of all kinds, regardless
of frontiers, either orally, in writing or in print, in the form of art, or through any
other media of his choice.

1.2 Constitutional Restrictions on Fundamental Rights.

As a broad liberal Constitutional provision on freedom of expression will be
rendered ineffective if the executive is permitted to restrict such a right easily, it
is proposed that;

(I) Restrictions on the substantive right of freedom of speech, expression and
information should be reasonable, justifiable and necessary in an open and
democratic society based on human dignity, equality, and freedom, taking into
account all relevant factors including a) the nature of the right, b) the importance
of the purpose of the limitation, c) the nature and extend of the limitation, d) the
duration between the limitation and its purpose and e) less restrictive means to
achieve the purpose.

Or in the alternative, that;

(II) Restrictions should be confined only to those exceptions permitted under the
ICCPR Article 19(3);

(a) for the respect of the rights or reputation of others, and
(b) for the protection of national security or of public order or of public health or
morals.

1.3 Parliamentary Privileges - The provisions in the Constitution setting out
restrictions relating to parliamentary privileges should be removed as this is
constitutes an unnecessary privilege conferred on members of parliament and is
not reflected in modern standards relating to the right to freedom of speech,
expression and information. The Parliamentary Powers and Privileges Act (1953)
should be returned to its original position and the consequent amendments to
the Act should be specifically repealed.

1.4 Derogation of Fundamental Rights in times of Emergency - Restriction to
fundamental rights in times of emergency should be limited only to the restriction
of the right of citizens to approach the Court for redress to the extent set out in
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Article 4 of the ICCPR, as modified where necessary to suit the Lankan context.
These are

i. They must be made only ‘in time of public emergency which threatens
the life of the nation, the existence of which is officially proclaimed’.

ii. They may only be ‘to the extent strictly required by the exigencies of the
situation, provided that such measures are not inconsistent with their other
obligations under international law’

iif. They must not involve discrimination solely on the race, caste, colour,
sex, sexual orientation, language, religion or social origin.

iv. Certain specified rights, i.e; right to life, right to be free from torture/
cruel, inhumane degrading treatment or punishment, right to free from
slavery, the right not to be imprisoned merely on the ground of inability
to fulfill a contractual obligation” should never be derogated from
whatever the circumstances.
1.5 Judicial Review of the Constitutionality of Legislation - The Constitution
should be amended to permit judicial review of legislation at any time, of both
existing and future law, on grounds of inconsistency with the Constitution and
there should be no time limit on judicial review of enacted legislation. Article
16(1) of the Constitution should be removed in order to;make
this possible.

Article 16(1) of the Constitution which is as follows - “All existing written law
and unwritten law shall be valid and operative notwithstanding any inconsistency
with the proceeding provisions of this chapter” should be repealed as it violates
a fundamental principle of constitutional law

2. Newspaper and Press Laws

2.1 The Official Secrets Act which defines official secrets vaguely and broadly
should be repealed and a Right to Information Act be enacted where disclosure
of information will be the norm and secrecy the exception.

2.2 A Right to Information Act should reflect principles of transparency and
open Government. Such Law should specifically list the types of information
that maybe withheld indicating the duration of secrecy. Legal provision should
be made for enforcement of access with provision for appeal to an independent
body. Such Law should, therefore, make provision for exempt categories such as
protection of individual privacy including medical records, trade secrets, and
confidential commercial information, law enforcement investigations,

information obtained on the basis of confidentiality, and national security. We
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urge the Government to enact a Right to Information Bill on the lines of the
Freedom of Information Act approved by the Cabinet in 2004.

Provision should be made to appoint an Independent Authority empowered to
investigate complaints of arbitrary denial of information. Secrecy provisions of
other Laws should be subordinate to the Right to Information law.

2.3 Press Council Law of 1973, should be repealed in view of the self regulatory
initiatives currently in force by way of the Press Complaints Commission of Sri
Lanka.

2.4 In any event, section 16 thereof which prohibits newspapers from publishing
proceedings of Cabinet meetings, decisions or Cabinet documents, which is
arbitrary and restrictive and cannot be justified, should be repealed.

2.5 Broad basing the ownership of the Associated Newspapers of Ceylon
(ANCL)

The ANCL (Special Provisions) Law read as a whole unequivocally indicates the
principle of broad basing and not nationalisation. Successive Sri Lankan
governments have pledged in their respective manifestos to broad base the
ownership of the Lake House in keeping with the intention of the legislation and
a 1996 government appointed committee proposed a mechanism by which the
company should be broad based. However, these recommendations have not
been implemented. It is imperative that the provisions of the ANCL law are
implemented forthwith in this regard.

3. Offences under the Penal Code

3.1 Section 120 dealing with sedition, which is a 19th century formulation being
too wide in scope should be repealed or modified in keeping with International
Human Right Laws.

4. Contempt of Court

There should be a Contempt of Court Act in order to clarify the substantive and
procedural Law concerned, which would define precisely the scope of Contempt
of Court and the Sub-Judice Rule, broadly structured on the lines of the UK
Contempt of Court Act of 1981, and the Indian Contempt of Court Act of 1971.
The law should allow for fair and reasonable criticism of judgments, judicial
conduct and judicial proceedings including when such proceedings are pending
s0 long as such comment does not constitute substantive prejudice to the
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administration of justice, should specify, inter alia, narrowly defined exceptions
to the general rule regarding confidentiality of sources, should prescribe fair
procedures for the determining of contempt allegations and should prescribe a
maximum sentence that could be imposed when contempt is, in fact, found.

5. Banning of Publications

The current state of the law should be clarified with regard to the banning of
publications and the Customs embargo on importation of publications, in order
to prevent interference, except on grounds that are constitutionally permissible
and are compatible with the freedom of expression and information.

6. The 6th Amendment to the Constitution.

The provisions of the 6th Amendment to the Constitution should be subjected to
revision in regard to whether the provisions impinge on the freedom of speech
and expression.

7. Emergency Rule
7.1 Censérship and other restrictions under Emergency Rule

7.1.1 Expression shall not be subject to prior censorship except within the
framework prescribed by the ICCPR and such regulations which restrict
expression should be notified by Gazette, publicized in all sections of the media
in all three languages immediately and should be subjected to a rigorous process
of parliamentary approval within a prescribed period of time.

7.1.2 The policy relating to censorship should be guided by the Johannesburg
Principles on National Security, Freedom of Expression and Access to
Information, 1st October 1995.

7.1.3 All regulations made under the Public Security Ordinance (1947) should be
subject to statutorily stipulated tests of necessity and/or expediency and/or
proportionality. Arrests made under emergency law should be made on objective
grounds that the arrest is justified in law and not on vague or general suspicion,
reasons should be given for the arrest and the person arrested should be brought
promptly before the nearest court;

7.1.4 Emergency Regulations that prohibit publications together with those
provisions of the Prevention of Terrorism Act (1979) which prohibits any
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publication, without the approval of a competent authority, of any matter relating
to the commission of any act which constitutes and offence under the Act or
constitutes and inter alia, an incitement to violence and the sealing of the printing
presses of the newspaper concerned for violation thereof should be repealed or
amended in order to subject ministerial power to the tests of necessity and/or
expediency and/ or proportionality and also to specify proportionate punishment
rather than the drastic remedy of sealing the presses.

8. The High Cost of Newsprint

The exorbitant duties presently imposed on newsprint make the price of education
and information through newspapers costly to the economically deprived. The
import duty acts as a deterrent for better distribution and dissemination of
knowledge. It is proposed that a zero rate of duty be levied on imports.

It is important to acknowledge that Freedom of Speech and Expression can be
curtailed not only by direct means such as censorship and restrictive media laws,
but also by issues of infrastructure such as the cost of newsprint, import duties
etc. This principle has been acknowledged by the Supreme Court of India, which
has held that an exorbitant import duty on newsprint can make it unviable for a
press to be operational, and this will result in a violation of freedom of speech
and expression.

Newsprint accounts for 55-65% of the total cost of producing a newspaper in Sri
Lanka in comparison to 25-30% in Western countries.

Newsprint production in now tightly controlled by top three companies
generating 70% of worldwide capacity and prices are not determined by demand
and supply.

As a direct result of escalating newsprint prices, publishers of developing
economies like Sri Lanka, are compelled to increase the cover price of newspapers
thus impacting on the dissemination of news and views.

This Declaration calls upon the major suppliers of newsprint to take into
consideration the problems faced by the newspaper publishers of the smaller
countries, to safeguard dwindling readership.

9. Public Broadcasting Service

9.1 All State funded and managed broadcasting services in Sri Lanka should be
converted to publicly-owned bodies and not subject to any form of State control.

9.2 Values of Public Broadcasting should be safeguarded by ensuring that the
governing bodies of the Broadcasting Authority should have a balanced and
independent composition.
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10. Electronic Media
10.1 An Independent Broadcasting Authority

There should be an independent broadcasting authority which is genuinely
independent of any form of governmental or non-governmental pressure to
oversee the implementation of the broadcasting policy, and be responsible for
the licensing of community radio, public and private broadcasting including
technical aspects, the legislation should specifically state the public’s right to
receive information and opinion on matters of public interest, and specifically
state the principle of maintaining a fair balance of alternative points of view.
The selection process for the members of this body must be such as to ensure it is
not dominated by any political group.

10.2 Community Radio and Television

A policy for the development of community radio and television should be set
out in Law. A regulatory authority should ensure that at least 50% of the
programming should be within the declared aims of the community service.

10.3 Internet

One of the most significant developments in the last ten years has been the growth
of the Internet, which has resulted in the democratization of media and
encouraged the emergence of non professional journalists in the form of bloggers
etc. We acknowledge the contribution of bloggers towards the promotion of free
speech and democratic media. We also recognize that bloggers are as susceptible
to controls by the state, misuse of their work as traditional print and broadcast
media. We take this opportunity to commit our support to responsible bloggers
and other new media practitioners, and hope to work with them in solidarity
towards establishing a convergent media which is strong and independent.

10.4 We specifically call on the government to recognize the internet as an
important space for deliberative democracy, and extend to it, all such policies as
would enhance the space of free speech on the Internet, and to avoid all policies
of banning, blocking, or censoring websites without reasonable grounds. There
is now a convergence between the traditional print media and the internet, with
a number of newspapers being accessed through the internet, and we would
strongly urge that all the privileges and protections sought in this declaration be
extended to the web editions of newspapers

11. Protection of Sources
Legislation to protect the confidentiality of media sources should be introduced

and should be part of a Contempt of Court law, where the conditions under
which divulgence of media sources are compelled, are clearly defined.
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12. Review of Legislation

Laws should be reviewed and amended in keeping with contemporary
internationally accepted norms. In particular, The Obscene Publication Laws of
1927, The Public Performances Ordinance of 1912, The Public Performance Board
Act and the Profane Publications Act of 1958 should be reviewed.

13. Responsibilities of Media Institutions and Personnel - Voluntary Code of
Ethics - Support for Self-regulation

13. 1 All media institutions/ personnel in the print media shall adhere to the
Code of Professional Practice of The Editors” Guild of Sri Lanka for the time
being in force, and adopted by the Sri Lanka Press Institute, the Press Complaints
Commission of Sri Lanka, the Sri Lanka College of Journalism, the Newspaper
Society of Sri Lanka, the Free Media Movement, the Sri Lanka Working Journalists
Association, the Sri Lanka Tamil Media Alliance, the Sri Lanka Muslim Media
Forum, the Federation of Media Employees Trade Union, and the South Asian
Free Media Association - Sri Lanka Chapter. All media institutions/ personnel
in the print media shall co-operate swiftly with the Press Complaints Commission
of Sri Lanka and adhere to the communications of the Commission’s Secretariat
and the adjudications of the Commission’s Dispute Resolution Council. (The
aforementioned Editor’s Code is annexed as part and parcel of this Declaration).

13.2 We acknowledge that a media should be free not just of political control,
but strive towards being free of undue commercial influence and controls. While
we recognize that Media survives through commercial advertisements, we also
acknowledge that there has been a global trend where commercial establishments
attempt to pressurize media through withdrawal of advertisements, attempts at
capturing editorial space etc. We will strive to maintain the independence of the
media from such undue commercial influences, and in particular to ensure that
the interests of commercial advertisements do not influence our editorial and
news policy, or in any manner violate our integrity and objectivity in reporting.

13.4 We encourage members of the academic community, professional bodies,
activists, scholars and ordinary citizens to help us achieve higher standards by
engaging us in constructive criticism through the provision of feedback, peer
review, and work in partnership with us so that we can create a free and
independent media in Sri Lanka.

14. The Improvement of Working and Safety Conditions for Journalists

There can be no free media without journalists who are able to work freely.
Recognizing the importance of guaranteeing working journalists the ability to
work freely, we acknowledge the need to establish laws that protect the rights of
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journalists and to adopt best practices within the industry including but not
limited to:

a Lobbying for a legislation on the lines of the Working journalists and
other Newspaper Employees (Conditions of Service) Act, 1955 which is
used to regulate conditions of employmentsinIndiab. Implementing
Art. 79 of the Additional Protocol (8 June 1977) to the Third Geneva
Convention that deals with the protection of journalists engaged in
dangerous professional missions in areas of armed conflict.

¢ Encourage the establishment of insurance schemes for journalists

d Encourage the formation of collective forms and organizations that will
protect the interests of journalists

15. Need for Journalism Training

This Declaration recognizes a need to infuse greater professionalism in the Media,
and especially work towards providing training, both academic and practical to
young and mid-career journalists. This includes the conversion of the current
Diploma in Journalism course conducted by the Sri Lanka College of Journalism
towards a degree awarding course.

This consensus does not preclude individual organisations from campaigning
for reform over and above the provisions contained herein.

i

CONCLUSION

We welcome the fact that the 10" Anniversary symposium on Media Freedom
and Social Responsibility was jointly organised by the Sri Lanka Press Institute
in partnership with the Sri Lanka Working Journalists’ Association, the Free
Media Movement, The Editors” Guild of Sri Lanka and the Newspaper Society
of Sri Lanka and the support of the United Nations Education, Scientific and
Cultural Organization (UNESCO) thereby demonstrating the highest spirit
of co-operation and collaboration among the various sectors of the media.

We reiterate our commitment to further co-operation and unity in our efforts
to promote the freedom of expression in general and media freedom in
particular with its attendant social responsibility. We, therefore, call upon
media organisations to overcome difference of opinion and divergences in
style in order to work together to actualize this common vision.

Signed by

Sri Lanka Working Journalists Association
Free Media Movement

Newspaper Society of Sri Lanka

The Editors’ Guild of Sri Lanka
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Colombo Declaration on Media Freedom and
Social Responsibility (1998)
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Colambo Teclaration on Media Freedom and Social Responsibility
(1998

Preamble
We, the undersigned,

Convinced that freedom of expression and freedom of information are vital to a
demccratic society and are essential for its progress and welfare and for the
enjoyment of other human rights and fundamental freedoms;

Bearing in mind that it is imperative if people are to be able to monitor the conduct
of their government, be politically informed and to participate fully in a democratic
society, that they have access to information;

Recognising that the journalist performs a critical role in society in facilitating the
above;

Considering that public officials by nature of their office should tolerate more
intense levels of criticism than private individuals;

Convinced that debate on public issues should be uninhibited and robust and
that some erroneous statements are inevitable in a free debate, recognise the
necessity for legal protection of critics of official conduct, who given the current
law of criminal defamation would be deterred from voicing their criticism even if it
is believed to be true and even though it is in fact untrue, thus dampening the
vigour and limiting the scope of public debate;

Recognizing that the application of censorship has often been arbitrary and erratic,
and in violation of the public’s right to know, and also in violation of international
standards of freedom of expression;

Noting with concern the acts of intimidation and threat to media personnel which
have adversely affected the conduct of their duty;

Desiring to promote a clear recognition of the limited scope of restrictions on
freedom of expression and freedom of information that may be imposed in the
interest of national security, sc as to discourage the government from using the
pretext of national security to place unjustified restrictions on the exercise of
these freedoms;
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Agree upon the following proposals and recommend that the appropriate bodies
undertake steps to promote their widespread dissemination, acceptance and
implementation,

1 Constitutional Provisions

1.1 Constitutional Guarantees of Freedom of Expression

1.1.1

Sri Lanka’s Constitutional guarantees of freedom of expression need to
be brought in line with the Country's international legal obligations,
specially the ICCPR that was ratified by Sri Lanka in 1980.

A better formulation of the words defining the freedom of expression,
opinion and information in the Constitution, more in keeping with the
words of Articles 18 (1), 12 (2) of the ICCPR is needed. i.e. -

Article 19 of the ICCPR -

1. Every one shall have the right to hold opinions without interference.

2. Every one shall have the right to freedom of expression; this shall
include freedom to seek, receive, and impart information and ideas of
all kinds, regardless of frontiers, either orally, in writing or in print, in
the form of art, or through any other media of his choice.

The October 1997 Draft of the Government Proposals for Constitutional
Reform Article 16(1) has been formulated to an extent, in line with Article
18(1,2) of the ICCPR. However the underlined requirements (above) have
been left out of this draft and is proposed that they be included as additional
safeguard to freedom of expression, opinion and information.

The corresponding section in the draft Constitution (22™ November 1995)
of the Minister of Justice and Constitutional Affairs which spells out this
right in detail should be incorporated in the Constitution.

"This includes the freedom to seek, receive and impart information and

ideas, either orally, in print, in the form of art or through any other medium of
ones choice. The right of expression may not be restricted by indirect methods
or means, such as, by the abuse of government or private controls over
news print, radio broadcasting frequencies or implements or equipment used
in the disseminating of information, or by any other means tending to impede
the communication and circulation of ideas and opinions.”
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1.2 Constitutional Restrictions on Fundamental Rights.

As a broad liberal Constitutional provision on freedom of expression will
be rendered ineffective if the executive is permitted to restrict such a
right easily, it is proposed that

(I) Government adopt a section similar to Section 36(1) of the 1996 South
African Constitution, where such restriction should be reasonable,
justifiable and necessary in an open and democratic society based on
human dignity, equality, and freedom.

(South African constitution ) Article 36(1) The Rights in the
Bill of Rights may be limited only in terms of law of general
application to the extent to the limit is reasonable and justifiable
in an open and democratic society based on human dignity,
equality and freedom, taking into account all relevant factors
including a) the nature of the right, b) the importance of the
purpose of the limitation, c) the nature and extend of the limitation,
d) the duration between the limitation and its purpose and e)
less restrictive means to achieve the purpose.

OR %

(I1) That the Government confines restrictions on fundamental rights to
only such restrictions as permitted under the ICCPR Article 19(3)

Article 19(3) of the ICCPR -

(a) for the respect of the rights or reputation of others, and

(b) for the protection of national security or of public order or of public
health or morals.

1.3 Parliamentary Privileges — The provisions in the constitution and of the
October 1997 draft setting out restrictions relating to parliamentary privileges
should be removed as this is in violation of Article 19 of the ICCPR.

1.4 Derogation of Fundamental Rights in times of Emergency - Restriction
to fundamental rights in times of emergency should be limited only to the
restriction of the right of citizens to approach the Court for redress to the
extent set out in Article 4 of the ICCPR, as modified where necessary to suit
the Lankan context. These are
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i. They must be made only ‘in time of public emergency which
threatens the life of
the nation, the existence of which is officially proclaimed’.

ii. Theymay only be ‘to the extent strictly required by the exigencies
of the situation, provided that such measures are not inconsistent
with their other obligations under international law’

iii. They must not involve discrimination solely on the race, caste,
colour, sex, sexual orientation, language, religion or social origin.

iv. Certain specified rights that is Articles 6,7,8 (paragraphs 1 and
2), 11,15,16 and 18 of the ICCPR can never be derogated from
what ever the circumstances.

Article 6 - protects the inherent right to life of every human being and contains
provisions with regard to capital punishment.

Article 7 - states " no one shall be subject to torture or to cruel, inhuman or
degrading treatment or punishment, in particular, no one shall be subjected
without his free consent to medical or scientific experimentation.

Article 8 - states “ no one shall be held in slavery, slavery and slave-trade in
all their forms shall be prohibited.”

Article 11 - states "no one shall be imprisoned merely on the ground of inability
to fulfil a contractual obligation.”

Article 15 - states that “no one shall be held guilt of any criminal offence on
account of any act or omission which did not constitute a criminal
offence, under national or international law, at the time it was
committed, nor shall a heavier penalty be imposed than the one that
was applicable at the time when the offence was committed...

Article 16 - states “Every one shall have the right to recognition everywhere
as a person before the law.”

Article 18 - states “every one shall have the right to freedom of thought,
conscience and religion...”

The October 1997 draft constitution in Article 27(1) has made provisions in keeping
with requirements Articles 2-4 of the ICCPR. However it remains deficient in that
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it does not specify that the emergency must be limited to one that threatens the
life of the nation.

1.5 Judicial Review of the Constitutionality of Legislation - The Constitution
should be amended to permit judicial review of legislation at any time, of
both existing and future law, on grounds of inconsistency with the Constitution
and there should be no time limit on judicial review of enacted legislation. Article
16(1) of the constitution should be removed in order to make this possible.

Article 16(1) of the Constitution is as follows - "All existing written law and
unwritten law shall be valid and operative notwithstanding any inconsistency
with the proceeding provisions of this chapter.”

This section and its reproduction in the October 1997 draft should be repealed
as it violates a fundamental principle of constitutional law. This particular
provision is unparalleled in constitutional democracies.

2 Newspaper and Press Laws

2.1 The Official Secrets Act which defines official secrets vaguely and broadly
should be repealed and a Freedom of Information Act be enacted where
disclosure of information will be the norm and secrecy the exception.

2.2 The Freedom of Information Act should reflect principles of transparency
and open Government. Such Law should specifically list the types of information
that maybe withheld indicating the duration of secrecy. Legal provision should
be made for enforcement of access with provision for appeal to an independent
body. Such Law should, therefore, make provision for exempt categories such
as protection of individual privacy including medical records, trade secrets,
and confidential commercial information, law enforcement investigations ,
information obtained on the basis of confidentiality, and national security.
Provision should be made to appeint an Independent Authority empowered to
investigate complaints of arbitrary denial of information. Secrecy provisions
of other Laws should be suberdinate to the freedom of information law.

2.3 Press Council Law of 1973, section 16 thereof which prohibits
newspapers from publishing proceedings of Cabinet meetings, decisions or
Cabinet documents, which is arbitrary and restrictive and cannot be justified
should be changed to permit the publication of matters before Cabinet as well
Cabinet decisions.
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(insofar as it deals with official secrets and security related matters, the above
observations on the Official Secrets Act would apply, Insofar as it deals with
profane, obscene or indecent matter, this is already covered by the Profane
Publications Ordinance.) Section 16 should be repealed in toto.

The Provisions dealing with criminal defamation - Sections 14 and 15 of the
Press Council Law of 1973 should be repealed. The mechanisms by which
citizens can seek redress for defamation should be strengthened.

2.4 Press Council Act

The Press Councils law of 1973 should be replaced with a new Press Council
Act. This Act should articulate the freedom and responsibilities of the print
media in terms of the requirements of the ICCPR.

2.5 Broad basing the ownership of the Associated Newspapers of Ceylon

3.1

(ANCL)

The ANCL (Special Provisions ) Law read as a whole unequivocally indicates
the principle of broad basing and not nationalisation. The PA government
pledged in its manifesto to broad base the ownership of the Lake House in
keeping with the intention of the legislation. A committee appointed for the
purpose chaired by Mr. Sidat Sri Nandalechana proposed a mechanism by
which the company should be broad based.

It is therefore recommended that
The recommendations of the Nandalochana Committee be followed, or

A modified versicn of these recommendations be implemented, Broad-
basing the ownership of the Associated Newspapers of Ceylon (ANCL)

Offences under the Penal Code

Section 118 which makes it an offence to bring the President of the Republic
into contempt by, “contumacious insulting or disparaging words (spoken or
written)" should be repealed as it is sufficiently covered under the civil Law of
Defamation. '

- 3.2 Section 120 dealing with sedition, which is a 19" century formulation being

too wide in scope, should be repealed or modified in keeping with International
Human Right Laws.
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3.3 Ithas been the practice of successive governments to use Section 479 dealing

7.

with Criminal Defamation against the media. This section should be repealed
as it discourages criticism of Government Ministers and expression of political
dissent. In its stead, provisions both in the Broadcasting Act and the Press
Councils Act providing citizens with redress in the case of defamation should
be strengthened, providing an adequate deterrent. It should also provide the
right of reply according to internationally accepted norms.

Contempt of Court

There should be a Contempt of Court Act in order to clarify the substantive
and procedural Law concerned, which would define precisely the scope of
Contempt of Court and the Sub-Judice Rule, broadly structured on the lines
of the UK Contempt of Court Act of 1981, which specifies, infer alia, the
conditions under which non-divulgence of a source is permissible.

Banning of Publications

The Law should be clarified with regard to the banning of publications and
the Customs embargo on importation of publications, in order to prevent
interference, except on grounds that are constitutionally permissible and are
compatible with the freedom of expression and information.

The 6th Amendment to the Constitution

The provisions of the 6" Amendment to the Constitution which impinge on
the freedom of expression and prohibit and impose drastic penalties for the
peaceful advocacy of secession, should be repealed.

Emergency Rule

7.1 Censorship and other restrictions under Emergency Rule

7.1.1  Expression shall not be subject to prior censorship except within the

framework prescribed by the ICCPR and such regulations which restrict
expression should be notified by Gazette, publicized in all sections of the
media in all three languages immediately and should lapse if not approved
by a resolution of Parliament within two weeks.

7.1.2  That the policy of censorship be guided by the Johannesburg Principles

on National Security, Freedom of Expression and Access to Information,
1%t October 1995.
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8 The High Cost of Newsprint

The exorbitant duties presently imposed on newsprint make the price of
education and information through newspapers costly to the economically
deprived. The import duty acts as a deterrent for better distribution and
dissemination of knowledge. It is proposed that a zero rate of duty be levied
on imports.

9 Public Broadcasting Service

9.1 All State funded and managed broadcasting services in Sri Lanka should be
converted to publicly-owned bodies and not subject to any form of State control.

9.2 Values of Public Broadcasting should be safeguarded by ensuring that the
governing bodies of the Broadcasting Authority should have a balanced and
independent composition.

10 Electronic Media
10.1 An Independent Broadcasting Authority

There should be an independent broadcasting authority which is genuinely
independent of any form of governmental or non-governmental pressure to
oversee the implementation of the broadcasting policy, and be responsible
for the licensing of community radio, public and private broadcasting including
technical aspects, the legislation should specifically state the public’s right to
receive information and opinion on matters of public interest, and specifically
state the principle of maintaining a fair balance of alternative points of view.
The selection process for the members of this body must be such as to
ensure it is not dominated by any political group.

10.2 Community Radio and Television -
A policy for the development of community radio and television should be set
out in Law. A regulatory authority should ensure that at least 50% of the

programming should be within the declared aims of the community service.

11 Protection of Sources

Legislation to protect the confidentiality of media sources should be introduced.
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12 Review of Legislation

Laws should be reviewed and amended in keeping with contemporary
internationally accepted norms. In particular, The Obscene Publication Laws
of 1827, The Public Performances Ordinance of 1912, The Public
Performance Board Act and the Profane Publications Act of 1958 should be
reviewed.

13 Responsibilities of Media Institutions and Personnel - Voluntary Code
of Ethics

1. All media institutions/personnel shall adhere to a code of conduct which should

include -

(a) The media shall be cbliged to report news accurately and objectively

(b) News shall be presented in the correct context and in a balanced manner,
without intenticnal or negligent departure from the facts.

(c) Only that which may reasonably be true having due regard to the source
of the news, may be presented as a fact. Where a report is not based on fact
or is founded on opinion, supposition, or allegations, it shall be presented in
such manner as to indicate clearly that such is the case.

(d) Where there is reason to doubt the correctness of a report and it is
practicable to verify the correctness thereof, it shall be verified. When such
verification is not practicable, that fact shall be mentioned in the report.

(e) Where it is subsequently appears that a report was incorrect in a material
respect, it shall be rectified forthwith, without reservation or delay. The
rectification shall be presented with such a degree of prominence and timing
as may be adequate and fair so as to readily attract attention.

(f) All current and potential situations of Conflict of Interest faced by
individuals and/or media institutions should be disclosed.

{q) The media shall refrain from sexism and racism in the reporting of news
as well as in comment.

(h) The media shall strive to represent social reality in all its diversity,
complexity and plurality, and shall strive to be sensitive to the aspirations of
women, minorities and disadvantaged groups.

(i) The media should exercise due care and responsibility in the presentation
of programmes where children are likely to be a part of the audience.

() the media should not without due care and sensitivity, present material
which depicts or relates to brutality, violence, atrocity, drug abuse and obscenity.

(k) The multiple sectors of the media should endeavour to work together
with mutual respect as equal partners.

)] The profit motive should not override media freedom, social responsibility

and editorial freedom.
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2) Privacy - Insofar as both news and comment are concerned, the media shall
exercise exceptional care and consideration in matters involving the private
lives and private concerns of individuals, bearing in mind that the right to
privacy may be overridden by a legitimate public interest.

3) Right to reply - Provisions should be made for a right of reply, to protect
individuals against factually incorrect statements that endanger respect for
their reputation, dignity, honour, feelings and privacy, and to encourage a
greater sense of responsibility in the exercise of the freedoms of expression,
information and publication. The reply should be confined to the aggrieved
person’s version of the facts and should not be longer that is necessary to
correct the alleged inaccuracy or distortion.

This consensus does not preclude individual organisations from campaigning for
reform over and above the provisions contained herein.

CONCLUSION

We welcome the fact that the symposium on Media Freedom and Social
Responsibility was jointly organised by the Sri Lanka Working Journalists’
Association, the Free Media Movement, the Editors Guild of Sri Lanka and the
Newspaper Association of Sri Lanka together with the World Association of
Newspapers and the Centre for Policy Alternatives, thereby demonstrating the
highest spirit of co-operation and collaboration among the various sectors of the
media.

We reiterate our commitment to further co-operation and unity in our efforts to
promote the freedom of expression in general and media freedom in particular.
We, therefore, call upon media organisations to overcome difference of opinion
and divergences in style in order to work together to actualize this common vision.
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--------------------------------------------------------------------------------------

Sri Lanka Working Journalists Free Media Movement
Association

Newspaper Society of Sri Lanka The Editors’ Guild of Sri Lanka

The Sri Lanka Working Journalists Association has given approval in principal for
the above declaration but has withheld signing the document pending the approval
of the executive committee of the organisation.
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