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Appdintment of Marsha.ls

: BY virtue of a Mandate to me directed by the Hon.
the Supreme Court of the Island of Ceylon, I do
hereby proclainf that a Criminal Sessipn of the said
Court for the Western Circuit at Colombo will be holden
. at the Court-house at Hulftsdorp, Colombo, on Friday,
g anuary 10, 1896, at 11 o’clock of the morning of the said
ay. .
And I do hereby require and inform all persons
concerned therein to attend at the time and place above.’
mentioned, and not to depart without leave asked and

granted
Fiscal’s Office, H, Wacg,
Ratnapura, December 12, 1895, * Fiscal.
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" NOTICES OF INSOLVENCY.

In the District Court of Kandy.

No: 1,363.. In the matter. of the insolvency of Christomboge. Don David de Alwis, of Katuksle, Kandy.

NOTICE is hereby given thmt a public meeting of this court will’ be held on’ January 17 next, to consider
. the granting of a certiHicate to the insolvent: - :
- By order of court,

A, SANTIAGO,

Kandy, December 14, 1895. Secretary.
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PASSED ORDINANCES.

Ordinance enacted by thé Lieutenant-Governor of Ceylon,
with the advice and consent of the Legislative

Preamble.

Commencement.

Short title.

Repeal.

Saving clause.

Actions already
pending to be
continued under
the provisions of
Ordinance

No. 2 of 1889.

Power to the
Attorney-
General to
transfer
pending cases.

Section 77 of
Courts Ordinance
amended.
Jurisdiction.

Council thereof.

No. 12 of 1895.

An Ordinance to extend the Jurisdiction of Courts of Reyuests
and to amend the Procedure therein,

E. NoEL WALKER.
HEREAS it is expedient to extend the jurisdiction
of courts of requests in this colony and to simplify
the procedure therein in certain particulars, and for this
purpose to amend “The Courts Ordinance, 1889,” and
“The Civil Procedure Code, 1889 : Be it therefore
enacted by the Governor of Ceylon, by and with the advice
and consent of the Legislative Council thereof, as follows :

1 This Ordinance shall come into operation at such time
as the Governor shall, by proclamation published in the
Government Gazette, appoint; and may be cited for all
purposes as “The Courts of Requests Amendment Ordi-
nance, 1895.”

2 On and from the date on which this Ordinance comes
into operation, such parts of the Ordinances as are men-
tioned in the third column of the schedule A hereto shall
be severally repealed to the extent mentioned therein, but
such repeal shall not affect—

(1) The past operation of any enactment hereby repealed, .-

nor anything duly done or suffered under any
enactment hereby repealed ; or

(2) Any right, privilege, obligation, or liability acquired,
accrued, or incurred under any enactment hereby
repealed.

Where any unrepealed Ordinance incorporates or refers to

any provision of any Ordinance hereby repealed, such un- "

repealed Ordinance shall be deemed to incorporate or refer
to the corresponding provision of this Ordinance.

3 Every action, suit, or other matter instituted and pend-
ing in any court at the time of the coming into operation of
this Ordinance, which under the provisions of this Ordinance
would have been instituted in the court of requests, shall be
continued to final judgment and execution as if this Ordi-
nance had not passed. Provided that it shall be lawful for
the Attorney-General from time to time, by notification in
the Government Gazetle, to make an order transferring to the
court of requests any such actions, suits, or matters pending

in any district court which, had this-Ordinance been in

operation at the date of the institution of such actions, suits,
or matters would have been instituted in such court of

requests, and the court to which such actions, suits, or

matters shall be transferred shall have jurisdiction to hear,

‘try, and determine the same as if such actions, suifs, or
matters had been originally instituted in such court under :

the provisions of this Ordinance.

4 TFor section 77 of “The Courts Ordinance, 1889,” the
following section shall be substituted :

Every court of requests shall be a court of record

" and shall have original jurisdiction, and shall have cogni-
zance of and full power to hear and determine all actions
in which the debt, damage, or demand shall not exceed.
three hundred rupees, and in which the party or parties
defendant shall be resident within the jurisdiction of such
court, or in which the cause of action shall have arisen
within such jurisdiction, and all hypothecary actions in

: B2
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.

Section 8094
inserted.

Examination of
parties.

Section 818
amended.

Section 820
amended.

Fixing the cause
for trial.

List of witnesses.

Section 823, Civil
Procedure Code,
amended.
Proceedings on
default of
appearanceof
plaintiff,

On default of
appearsnca of
defendant.

which the amount claimed shall not exceed three hundred
rupees, and the land hypothecated or any part thereof
is situated within the jurisdiction of such court, and also
all actions in which the title to, interest in, or right to the
possession of, any land shall be in dispute, and all actions
for the partifion or sale of land, provided that the value of
the land or the particular share, right, or interest in

_ dispute or to be partitioned or sold shall not exceed three
hundred rupees, and the same or any part thereof is situate
within the jurisdiction of such court. Provided always
that such court shall not have cognizance of any action for
criminal conversation, or for seduction, or for breach of
promise of marriage, or for separation a mensd et thoro, or
for divorce a vinculo matrimondi, or for declaration of
nullity of marriage.

5 After section 809 of “The Civil Procedure Code, 1889,”
the following section shall be inserted and numbered 809 a :

The parties may at any stage of the proceedings be-
examined by the commissioner with the view of ascer-
taining the points at issue between them and of dispensing
with any unnecessary evidence.

6 In section 818 of “The Civil Procedure Code, 1889,”
for the words “ one hundred rupees” shall be substituted
the words * three hundred rupees.”

7 For section 820 of “The Civil Procedure Code,
1859,” the following section shall be substituted :

(1) Immediately after the defendant’s ofal defence
has been recorded or his written answer received, as pro-
vided by sub-section (b) of section 809, or where there isa
claim in reconvention, immediatelyafter the same has been
pleaded to as provided by section 811, the commissioner
shall fix a day for the trial of the action, and shall enter a
minute thereof on the record ; and all actions fixed for
trial shall be entered in their proper order in the trial roll
to be for that purpose kept by the chief clerk, and shall be
taken up for trial in the order in which they are so entered.
Provided, however, that it shall be competent for the
commigsioner, upon cause shown, to take up any action
and try the same out of its turn.

(2) The parties shall, a8 soon as the day of trial is fixed,
file a list of their witnesses and of the documents which
they propose to read in evidence at the trial, and no
witness shall be examined and no document shall be
received in evidence at the trial without the special leave
of the commissioner unless the name of such witness and

" the description of such document appears in such list.

8 For section 823 of “The Civil Procedure Code, 1889,”
the following section shall be substituted :

(1) If upon the day specified in the summons or
upon any day fixed for the hearing of the action the
plaintiff shall not appear or sufficiently excuse his absence,
the plaintift’s action may be digmissed, Provided that if
the defendant when called upon under section 809 shall
admit the claim of the plaintiff, the commissioner shall
enter judgment for the plaintiff according to law.

(2) If upon the day specified in the summons or upon
any day fixed for the hearing of the action the defendant
shall not appear or sufficiently excuse his abgence, the
commissioner, upon due proof of service of the summons,
notice, or order requiring such appearance, may enter
judgment by default against the defendant. Provided,
however, that in all cages wherein the title to, interest in,
or right to the.possession of land shall be in dispute, and
in any other cases in which the commissioner shall deem
it necessary or expedient to hear evidence in support of
the plaintiff’s claim, he shall order him to adduce such

evidence on any day to be fixed for that purpose; and
after hearing such evidence the commissioner shall give
such judgment on the merits as justice shall require, and
Wwitheut reference to the default that has been committed.
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Judgment by (3) 1If the defendant shall within a reasonable time, after

gezz‘e‘(lflfﬂaglbe such judgment or order, by affidavit or otherwise, satisfy

i cases. the commissioner that he was prevented from appearing
in due time by accident, migfortune, or other unavoidable
cause, or by not having received gufficient information of
the proceedings, and that he did not absent himself for
the purpose of avoiding semwvice of the summons or notice,
and that he has a good and valid defence on the merits of
the case, then the commissioner may set aside such
judgment or order and any proceedings had thereon, and
may admit the defendant to proceed with his defence
upon-such terms and notice to the plaintiff as the com-
missioner may think fit.

If neither party (4) If upon the day specified in the summons or upon
appears action to any day fixed for the hearing of the action neither party

appears when the case is called on, the commissioner shall
enter judgment dismissing the plaintiff’s action, but with-
out costs,

Plaintiff may be (5) When an action has been dismissed under the pro-

granted visiong of sub-section 1 or sub-section 4 of this section,

permission to and the plaintiff has by affidavit or otherwise satisfied the

;’:}ig}"]}“eafr“h commissioner that he was prevented from appearing by
A accident, misfortune, or other unavoidable cause, the com- .

missioner may grant to the plaintiff permission to institute
a fresh action upon payment into court of the amount (if
any) due to the defendant as costs in the previous action.
%%“&%‘ﬂgmm (6) No appeal shall lie against any judgment entered
ot v under this section for default of appearance, anything in

default.
“The Courts Ordinance, 1889,” or in this Code contained
to the contrary notwithstanding.
Sections 84 to 88 not (7) Sections 84 to 88, both inclusive, shall not apply
requests, O to courts of reguests.
Section 825 O For section 825 of “The Civil Procedure Code, 1889,”
amended. the following section shall be substituted : y
The attendance The process of courts of requests for compelling the
of witnesses, attendance of witnesses shall be by summons, with or

without a clanse requiring the production of documents
in their possession or control : every such summons shall
be substantially in the form giverin schedule B hereto. -

Sﬁiﬁ%%ds% 10 For gection 826 of “ The Civil Procedure Code, 1889,”
) the following section shall be substituted :
The attendance of The provisions of chapter XV1I. of this Ordinance, exclu-
witnesses continued. . .
sive of section 121, shall apply to courts of requests.
Section 829 (a) 11 After section 829 of “The Civil Procedure Code,
inserted. 1889,” the following section shall be inserted and numbered
829 (a): :

Action by (1) In any action where the claim is for a debt or
summary liquidated demand in money arising upon a bill of
ﬂmf’.‘?‘lﬁ’h‘;’l exchange, promisgory note, or cheque or instrument or

quid clatms. contract in writing for a liguidated amount of money, or

on a guarantee where the claim against the principal is
in respect of such debt or liquidated demand, bill, note,
or cheque, and the plaintiff desires to proceed by way of
summary procedure, he may institute such action in
manner provided in chapter LIII of this Ordinance, and
the provisions of that chapter, exclusive of section 710,
shall, for the purposes of any such action, apply to courts
" of requests.
(2) Except as provided in chapter LIIL of this Ordi-
. nance, the procedure in any such action shall be the same
a8 the procedure in actions instituted under this chapter.

Baving clause.

Fxtending provi- (8) The provisions of section 655 in respect of the affi-
sions of 655 to ~ davit of the plaintiff required by sections 650 and 653
section 705, shall extend to affidavits required by section 705 in actions

instituted under chapter LIII. of this Ordinance, in
district courts and courts of requests.

Sff:;%’;cﬁ 32 12 For section 832 of “The Civil Procedure Code, 1889,”
Execntion the following section shall be substituted :

(1) The provisions of chapter XXII, of this Ordinance
shall apply to all executions from courts of requests, so far
a8 they are not inconsistent with the provisions in this
chapter. contained.

B2*-
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Money realized
in execution.

Appeals,

Schedule TI1.
amended as to
scale of costs
in courts of
requests.

(2) Money which has been realized in execution of a
decree shall be paid out to the decree-holder on his ez
parteapplication, provided that nonotice has been received
by the court of any claim to such money by any other
person or persons.

13 (1) Afterthe coming into operation of this Ordinance
there shall be no appeal from any final judgment, or any
order having the effect of a final judgment, pronounced by
the commigsioner of any court of requests in any action
for debt, damage, or demand, unless upon a matter of law, or
upon the admission or rejection-of evidence, or with the leave
of the commisgioner, anything in section 80 of “The Courts
Ordinance, 1889, notwithstanding.

(2) In the event of the commissioner refusing to grant
leave to-appeal, it shall be lawful for the party aggrieved
thereby, within seven days from the date of such refusal,
to file in the court of requests a written application by
petition to the Supreme Court for leave to appeal. Such
application shall be forthwith forwarded by the com-

- misgioner to the Supreme Court, together with all papers

and proceedings of the case, and a record of his grounds and
reagons for refusing to. grant leave to appeal, and shall be
disposed of ex parte by a judge of tho Supreme Court. If
upon hearing the application the judge shall allow the
appeal, he shall issue an order to the commissioner to admit
a petition of appeal, upon such conditions and within such
time as to the judge shall seem meet.

(3) Such application shall be liable o the stamp duty pay-
able or leviable in respect of petitions of appeal in courts of
requests under the provisions of part II. of schedule B of
““The Stamp Ordinance, 1890,” but when an appea! is allowed
upon such application, no farther stamp duty shall be
payable or leviable in respect of such petition of appeal.

(4) The gtamp duty paid on the application for leave to
appeal shall, for the purposes of taxation of costs, be treated
as though it had been affixed to the petition of appeal.

14 +For the ‘“scale of costs and charges to be paid to
proctors in the courts of requests’ as well between party
and party as between proctor and client,” contained in
schedule III. of “ The Civil Procedure Code, 1889,” ghall be
substituted the scale given in schedule C hereto.

SCHEDULE A.

Sections, &c., of Ordinances repealed.

Ordinance. Title. . Extent of Repeal.
No. 2 of 1889] “The Civil Procedure| The whole of sections 810 and
Code, 1889 813 :
Do. ... do. do. .. The words “and of section
810" in section 811
Do. ... do. do. ...| So much of schedule IIL as

provides for the proctors’
costs and charges and advo-
cates’ fees in district courts,
where the cause of action,
title to land or property,
value of estate, or subject-
matter of the action is by the
provisions of this Ordinance
triable in the courts of

t : requests
No. 8 of 1890} ‘‘ The Stamp Ordinance,| In part IL of schedule B.the
1890 words “a blank sheet of

paper on which to write the
pleading ; and which paper
shall bear,” and the words
“and any party fa.ilin% to
furnish such paper shall be
taken to be in default”
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ScHEDULE B.
Form of Summons to Witness.
" (See Section 825.)
In the Com;t of Requests of ————— .

No. —.
. . - ,0f — , plaintiff,
s of - — , defendant.

To ] of .
You are required to appear before this conrt on the - day of-
. next, at 10 o'clock in the forenoon, to give evidence in the
above case (and to bring with you the following documents, to wit

Dated this ———— day of 2 18—,
Chief Clerk.

ScHEDULE C.

Scale of Costs and Charges to be paid to Proctors in the
Courts of Requests as well between Party and
Party as between Proctor and Client.

" In money cases which have not been contested :—

Rs. ¢
Rs. 20 and not exceeding Rs. 50 I 5 0
Above Rs. 50 and not exceeding Rs. 100 ... 10 0
Above Rs. 100 and not exceeding Rs. 200 ... 15. 0
Above Rs. 200 and not exceeding Rs. 300 ... 20 O

In money cases wh@ch have been contested :— .
Rs. 20 and not exceeding Rs. 50 10 0
Above Rs. 50 and not exceeding Rs. 100 ... 15 0
Above Rs. 100 and not exceeding Rs. 200 ... 20 0
Above Rs. 200 and not exceeding Rs."300 ... 25 0

- In all land cases :—
Not exceeding Rs. 50 10 0
Above Rs. 50 and not exceeding Rs. 100 20 0
Above Bs. 100 and not exceeding Rs. 200 , ... 30 0
Above Rs. 200 and not exceeding Rs. 300 ... 40 0
] Advocates’ Fees.

Retainer and brief fee in all cases above Rs. 50 1C 50
and not exceeding Rs. 200 i . 021 0
21 0

Retainer and brief fee in all cases above Rs. 200{ to 31 50

Surveys and plans when necessary, such sum as the commissioner
shall deem reasonable, subject to appeal.
Witnesses’ expenses, as the commissioner may determine.

For interpleader, summary, or other incidental proceedings, such
costs as the commissioner in his discretion may allow, subject to

appeal.

Passed in Council the Twenty-Seventh day of November,
one thousand Eight hundred and Ninety-five.

R. W. IEVERS,
Clerk to the Council.,

Assented to by His Excellency the Lieutenant-Governor
the Fifth day of December, One thousand Eight hundred
and Ninety-five, .

W. T. TAYLOR,
Acting Colonial Secretary.
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Ordinance enacted by the Lieutenant-Governor of Ceylon,
with the advice and'consent of the Legislative

-

Preamble.

Short title.

Ordinance to be
congtrued as one
with Ordinance
No. 18 of 1894,

Power of
Governor to
make by-laws.

“By-laws when
40 have force
, of law,

%

Penalty for acts
in contravention
of by-laws. -

Counecil thereof.
" No. 13 of 1895.

An Ordinance to amend * The Explosives Ordinance, 1894.”

E. NOEL WALKER.
HEREAS it is expedient to amend “ The Explosives
Ordinance, 1894,” hereinafter referred to as the
principal Ordinance: Be it therefore enacted by the
Governor of Ceylon, by and with the advice and consent of
the Legislative Council thereof, as follows :

1 This Ordinance may be cited for all purposes as “ The
Explosives Amendment Ordinance, 1895.”

2 'The principal Ordinance and this Ordinance may be
cited for all purposes as “ The Explosives Ordinances, 1894
and 1895,” and this Ordinance shall be read and construed

-as one with the principal Ordinance.

3 The Governor, in Executive Council, may from time
to time make, and when made repeal, alter, or add to, by-
laws— :

(@) For the purpose of empowering and authorizing the
‘ search for and seizure and detention of explo-
gives ; and

(b) For regulating the conveyance, loading, and unload-
ing of explosives, and the- description and con-
gtruction of carriages, ships, or boats to be used in
the conveyance of the same ; and

(¢) For regulating, subject to the general rules in the
principal Ordinance contained, the mode of storing
and keeping of explosives for conveyance and of
giving notice by boards, labels, or otherwise of
the nature of the package containing any explo-
sive ; and

(d) For prohibiting or subjecting to conditions and
" restrictions the conveyance of explosives ; and

.(¢) For fixing the places and times at which explosives
are to be loaded or unloaded, and the quantity of
any explosive to be loaded or unloaded or conveyed
at one time or in one carriage, ship, or boat; and

(/) For determining the precautions to be observed in con-
veying explosives and in loading and in unloading
the carriages, ships, and boats used in such con-
veyance, and the time during which the explosives
may be kept during such conveyance, loading, and
unloading ; and

(9) For every other purpose which may be deemed
necessary for carrying out the provisions of this
and the principal Ordinance.

* 4 All by-laws and all alterations and additions thereto
made by the Governor in Executive Council, under the
provisions of this Ordinance, shall be published in the

- Government Qazette, and shall thereupon become as legal and

valid as if the same ilad been inserted herein.

5 The breach of any of the by-laws made under the
provisions of this Ordinance shall constitute an offence
punishable, on conviction, by a fine not exceeding two
-hundred rupees, and. the explosives in respect of which such
breach is committed, or being in the carriage, ship, or boat,
or train of carriages, ships, or boats in respect of which such
breach of by-law has taken place, may be forfeited.
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Definition and
¢lassification of
explosives by
the Governor.

6 It shall be lawful for the Governor, in Executive

* Council, to define, for the purposes of this and the principal

Ordinance, the composition, quality, and character of any
explosive,and to classify explosives. Where the composition,
quality, or character of any explosive hasbeen defined under
the provisions of this section, any article alleged to be such
explosive which differs from the sald explosive, as defined,
in eomposition, quality, or character, whether by reason of
deterioration or otherwise, shall not be deemed for the
purposes of this or the principal Ordinance to be the explosive
so defined. - :

Pasged in Council the Twenty-seventh day of November,
one thousand Eight hundred and Ninety-five. )

R. W. IEVERS,

- _ Clerk to the Couneil.

Assented to by His Excellency the Lieumtenant-Governor
the Fifth day of December, One thousand Eight hundred
and Ninety-five, o

W. T. TAYLOR,
Acting Colonial Secretary
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Ordinanqe enacted. by the Lieutenant-Governor of Ceyion;
with the advice and consent of the Legislative
Council thereof.

‘No. 14 of 1895.

. An Ordinance to consolidate, define, and amend the Law of

£

Evidence.
E. NoEL WALKER, ' :
Preamble, - . .
HEREAS it is expedient to consolidate, define, and .
' amend the law of evidence: Be it therefore enacted
by the Governor of Ceylon, by and with the advice and
consent of the Legislative Council thereof, as follows :
PART L
RELEVANCY OF FACTS.
CHAPTER 1.
. Preliminary.
-Short title. 1 This Ordinance may be called “The Ceylon Evidence
Extent. Ordinance, 1895.” It applies to all judicial proceedings in

¢ or before any court other than courts-martial, but not to
Commencement.  51000dings before an arbitrator; and it shall come into
operation on the first day of January, 1896. -

2 On and from that day there shall be repealed—

g:?z?i;fts. (1) Allrules of evidence not contained in any written law,
go far ag such rules are inconsistent with any of the
provisions of this Ordinance ;
(2) The"Ordinances mentioned in the schedule hereto, to
the extent specified in the third column of the said
schedule.

But nothing herein contained shall be deemed to affect
any provision of any Act, Statute, Ordinance, or Regulation
in force in Ceylon, and not hereby expressly repealed.

,I,ﬁ,,tf:f rotation 3 1In this Ordinance the following words and expressions
' -are used in the following senses, unless a contrary-intention
appears from the context:

«Qourt” includes all judges and magistrates, and all
persons, except arbitrators, legally authorized to take
evidence. . ‘

« Fact”” means and includes (1) any thing, state of things,
or relation of things, capable of being perceived by the
senses; (2) any mental condition of which any person is

conscious. ‘
Lllustrations.

(@) That there are certain objects arranged in a certain order in
. acertain place is a fact, - .
b) That a man heard or saw something is a fact.
¢) That a man said certain words is a faot.
d) That a man holds a certain opinion, has a certain intention,
acts in good faith or fraudulently, or uses a particular word in
a particular sense, or is or was at a specified time conscious of
a %articular sensation, is a fact.
(¢) That a man has a certain reputation is a fact.

- Relevant, One fact;is said to be relevant to another when the one is
connected with the other in any of the ways referred to in the
provisions of this Ordinance relating to the relevancy of facta.

. The expression “facts in issue” means and includes—any
‘ faci f'r(;? which, either by itself or in connection with other
acts, the ex?stence, non-existence, nature, or extent of any

_Facts in issue..
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Document,

Evidence.

Proved.

Disproved.

Not proved.

May presnme.

Shall presume.

Conclusive,
proof,

Evidence may be
given of facts

in issue and
relevant facts.

right, liability, or disability, agserted or denied in any suit

or proceeding, necessarily follows.

Ezplanation.—Whenever, under the provisions of the law for the
time bemg_ in force relating to Civil Procedure, any court
records an issue of fact, the fact to be asserted or denied, in the
answer to such issue is a fact in issue,

Illustrations.

A is accused of the murder of B. At his trial the following facts
may be in issue :—

That A caused B's death. :

That A intended to cause B’s death.

That A had received grave and sudden provocation from B.

That A, at the time of doing the act which caused B’s death was,
by reason of unsoundness of mind, incapable of knowing its
nature. .

“ Document” means any matter expressed or described
upon any substance by means of letters, figures, or marks,
er by more than one of those means, intended to be used,
or which may be used, for the purpose of recording that
matter. ’

lllustrations.
A writing is a document. .
Words printed, lithographed, or photographed are documents.

A map or plan is a document.
An inseription on a metal plate or stone is a document.
A caricature is a document.

“ Evidence ” means and includes—

(1) All statements which the court permits or requires to
be made before it by witnesses in relation to matters
of fact under inquiry; such statements are called
oral evidence,. )

(2) All documents produced for the inspection of the court ;
such documents are called documentary evidence.

A fact is said to be proved when, after considering the
matters before it, the court either believes it to exist, or con~
siders its existence so probable that a prudent man ought,
under the circumstances of the particular case, to act upon
the supposition that it exists. ,

A fact is said to be disproved when, after considering
the matters before it, the court either believes that it does
not exist, or considers its non-existence so probable that a
prudent man ought, under the circumstances of the particular
case, to act upon the supposition that it does not exist.

A fact is said not to be proved when it is neither proved
nor disproved. .

4 Whenever it is provided by this Ordinance that the

court may presume a fact, it may either regard such fact
as proved, unless and until it is disproved, or may call for

* proof of it.

Whenever it is directed by this Ordinance that the court
shall presume a fact, it shall regard such fact as proved,
unless and until it is disproved. .

When one fact is declared by this Ordinance to be con-
clusive proof of another, the court shall on proof of the one
fact regard the other as proved, and shall not allowevidence
to be given for the purpose of disproving it.

CHAPTER IL

Of the Relevancy of Facts.

5 Evidence may be given in any suit or proceeding, of
the existence or non-existence of every fact in issue, and of
such other facts as are hereinafter declared to be relevant,
and of no others.

Ezplanation.—~This section shall not enable any person to give
ewdgnpe of a fact which he is disentitled to prove by any
%ronsxon of the law for the time being in force relating to Civil

rocedure.
B3
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facts forming
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transaction.

Facts which are
the occasion,
cause, or effect of
facts in issue.

Motive,
preparation, and
previous or
subsequent
conduot.

Illustrations.

(a) Ais tried for the murder of B by beating him with a club
with the intention of causing his death.

At A’s trial the following facts are in issue —

A’s beating B with the club.

A’s causing B's death by such beating.

A’s intention to cause B's death. .

(2) A, a party to a suit, does not comply with a notice given by
B, the other party, to produce for B’s inspection a document
referred to in A’spleadings. Thissection does not enable A to
put such document in evidence on his behalf in such suit,
otherwise than in accordance with the conditions prescribed by
section 104 of the Civil Procedure Code.

6 Facts which though not in issue are so connected with
a fact in issue as to form part of the same transaction are
relevant, whether they occurred at the same time and place
or at different times and places.

Tllustrations.

(a) A is accused of the murder of B by beating him. Whatever
was said or done by A or B or the bystanders at the beating,
or so shortly before or after it as to form part of the transaction,
is a relevant fact.

(b) A is accused of waging war against the Queen by taking part in
an armed insurrection in which property is destroyed, troops
are attacked, and jails are broken open. The occurrence of
these facts is relevant as forming part of the general transaction,
though A may not have been present at all of them.

(¢) A sues B fora libel contained in a letter forming part of a cor-
respondence. Letters between the parties relating to the subject
out of which the libel arose and forming part of the correspon-
dence in which it is contained are relevant facts, though they
do not contain the libel itself.

(d) The question is whether certain goods ordered from B were
delivered to A. The goods were delivered to several inter-
mediate persons successively. Each delivery is a relevant fact.

77 Facts which are the occasion, cause, or effect, imme-
diate or otherwise, of relevant facts, or facts in issue,
or which constitute the state of things under which they
happened, or which afforded an opportunity for their occur-
rence or transaction, are relevant.

Tllustrations.

(@) The question is, whether A robbed B.

The facts that shortly before the robbery B went to a fair with
money in his possession, and that he showed it, or mentioned
the fact that he had it, to third persons, are relevant.

(b) The question is, whether A. murdered B.

Marks on the ground, produced by a struggle at or near the place
where the murder was committed, are relevant facts.

(¢) The question is, whether A poisoned B.

The state of B’s health before the symptoms aseribed to poison,
and habits of B,known to A, which afforded an opportunity for
the administration of poison, are relevant facts.

8 Any factisrelevant which Shows or constitutes a motive '
or preparation for any fact in issue or relevant fact. The
conduct of any party, or of any agent to any party, to any
suit or proceeding in reference to such suit or proceeding,
or in reference to any fact in issue therein or relevant t>ere-
to, and the conduct of any person an offence against whom
is the subject of any proceeding, is relevant, if such conduct
influences or is influenced by any fact in issue or relevant
fact, and whether it was previous or subsequent thereto,

Explanation 1.~The word “conduct” in this section does not
include statements, unless those statements accompany and
explain acts other than statements, but this explanation 18 not
to affect the relevancy of statements under any other section
of this Ordinance. .

Explanation 2,—~When ﬁhe eonduct of any person is relevant, any
statement made to him or in his presence and hearing, which
affects such conduct is relevant, 4
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Facts necessary
to explain or
introduce
relevant facts.

Illustrations.

(a) A is tried for the murder of B.

The facts that A murdered C, that B knew that A had murdered
C, and that B had tried to extort money from A by threatening
to make his knowledge public, are relevant. .

(&) A sues Bupon afi instrument for the payment of money. B
denies the making of the instrument.

The fact that at the time when the instrument was alleged to be
made B required money for a particnlar purpose, is relevant.

&f) A is tried for the murder of B by poison.
he fact that before the death of B, A procured poison similar
to that which was administered to B, is relevant. -

&z‘i) The question is, whether a certain document is the will of A.
he facts that not long before the date of the alleged will A
made inquiry into matters to which the provisions of the alleged
will relate, that-he consulted proctors in reference to making
the will, and that he caused drafts of other wills to be prepared,
of which he did not approve, are relevant.

&?) A is accused of a crime. .
he facts that either before or at the time of, or after the alleged
crime, A provided evidence which would tend to give fo the
facts of the case an appearance, favourable to himself, or thav
he destroyed or concealed evidence, or prevented the presence
or procured the absence of persons who might have been
witnesses, or suborned persons to give false evidence respecting
it, are relevant. '

&'f ) The question is, whether A robbed B. :
be facts that after B was robbed C said in A’s presence “ The
police are coming to look for the man who robbed B,” and that
immediately afterwards A ran away, are relevant.

(9) The question is, whether A owes B Rs. 10,000.

The facts that A asked C to lend him money, and that D said to C
in A’s presence and hearing “I advise you not to trust A,
for he owes B 10,000 rupees,” and that A went away without
any answer, are relevant facts. )

(%) The question is, whether A committed a crime. .

The fact that A absconded after receiving a letter warning him
that inquiry was being made for the criminal and the contentg
of the letter, are relevant.

?) A is accused of a crime.
he facts that after the commission of the alleged erime he
ahsconded, or was in possession of property or the proceeds of
property acjuired by the crime, or attempted to conceal _things
which were or might have been used in committing it, are
relevant.

(7) The question is, whether A was ravished. :

The facts that shortly after the alleged rape she made a complaint
relating to the crime, the circumstances under which and the
terms 1n which the complaint was made, are relevant.

The fact that, without making a complaint, she said that she had
been ravished, is not relevant as conduct under this section,
though it may be relevant as a dying declaration under section
32, sub-section (1), or as corroborative evidence under section
157.

(k) The question is, whether A was robbed.

The fact that soon after the alleged robbery he made a complaint
relating to the offence, the circumstances under which and the
terms in which the complaint was made, are relevant. )

" The fact that he said he had been robbed without making any

complaint is not relevant as conduct under this section, though
it may be relevant as a dying declaration under section 32 sub-
section (1), or as corroborative evidence under section 157.

9 TFacts necessary to explain or introduce a fact in issue
or relevant fact, or which support or rebut an inference
suggested by a fact in issue or relevant fact, or which establish
the identity of any thing or person whose identity isrelevant,
or fix the time or place at which any fact in issue or relevant
fact happened, or which show the relation of parties by
whom any such fact was transacted, are relevant in so far as
they are necessary for that purpose.

llustrations.

(a) The question is, whether a given document is the will of A,

The state of A’s property and of his family at the date of the
alleged will may be relevant facts,

() A sues B for a libel imputing disgraceful conduct to A. B
affirms that the matter alleged to be libellous is true.

B 3*
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The position and relations of the parties at the time when the
libel was published may be relevant facts as introductory to the
facts in issue. The particulars of a dispute between A and B
about a matter unconnected with the alleged libel are irrelevant,
though the fact that there was a dispute may be relevant if it
affected the relations between A and B.

{¢) A is accused of a crime,

The fact that soon after the commission of the crime A absconded
from his house, is relevant, under section 8, as conduct subsequent
to and affected by facts in issue.

The fact that at the time when he left home he had sudden and
urgent business at the place to which he went, is relevant, as
tending to explain the fact that he left home suddenly.

The details of the business on which he left are not relevant,
except in so far as they are necessary to show that the business
was sudden and urgent. .

(d) A sues B for inducing C to break a contract of service made
by him with A. C, on leaving A’s service, says to A, “I am
leaving you because B has made me a better offer.” This
statement is a relevant fact as explanatory of C’s conduct,
which is relevant as a fact in issue.

(¢) A, accused of theft, is seen to give the stolen property to B,
who is seen to give it to A’s wife. B says, as Ee delivers it,
“A says you are to hide this.” B’s statement is relevant, as
explanatory of a fact which is part of the transaction.

() A is tried for a riot, and is proved to have marched at the head
of a mob. The cries of the mob are relevant as explanatory of
the nature of the transaction. .

Things said or 10 Where there is reasonable ground to believe that two
gg:se ’15’1?; tor in or more persons have conspired together to commit an
P offence or an actionable wrong, anything said, done, or

reference to
common design,

N

written by any one of such persons in reference to their
common intention, after the time when such intention was
first entertained by any one of them, is a relevant fact as
against each of the persons believed to be so conspiring, as
well for the purpose of proving the existence of the conspiracy
. as for the purpose of showing that any such person was a
party to it.
Lllustration.

Reasonable ground exists for believing that A has joined in
a conspiracy to wage war against the Queen.

The facts that B procured arms in Europe for the purpose of
the conspiracy, C collected money in Colombo for a like object,
D persuaded persons to join the conspiracy in Kandy, E
published writings advocating the object in view at Galle, and
F transmitted from Kalutara to G at Negombo the money
which C had collected at Colombo, and the contents of a
letter written by H giving an account of the conspiracy, are
each relevant, both to prove the existence of the conspiracy and
to prove A’s complicity in it, although he may have been
ignorant of all of them, and although the persons by whom they
were done were strangers to him, and although they may have
taken place before he joined the conspiracy or after he left it.

When facts not 11 Facts not otherwise relevant are relevant—
ﬁ{?:,f,fi‘imme (1) If they are inconsistent with any fact in issue or

relevant fact ;

(2) If by themselves or in connection with other facts they
malke the existence or non-existence of any fact in
issue or relevant fact highly probable or improbable.

relevant.

Tilustrations.

(a) The question is, whether A committed a crime at Colombo on
a certain day.

The fact that on that day A was at Galle is relevant.

The fact that near the time when the crime was committed A was

- at a distance from the place where it was committed, which
would render it highly improbable, though not impossible, that
he committed it, is relevant.

() The question is, whether A committed a crime.

The circumstances are such that the crime must have been
committed either by A, B, C, or D. Every fact which shows
that the crime coulg have been committed by no one else, and
that it was not committed by either B, C, or D, is relevant.

In it for & eyt . . . R
facts tending to o %12 In suits in which damages are claimed, any fact which
emable court to will enable the court to determine the amount of damages
are relevant, which ought to be awarded is relevant.
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Facts relevant
when right or
custom is in
question.

Facts showing
existence of
state of mind or
of body, or .
bodily feeling. -

13 'Where the question is as to the existence of any right
or custom, the following facts are relevant—

(@) Any transaction by which the right or custom in
question was created, claimed, modified, recognized,
asserted, or denied, or which was incongistent with
its existence. -

(b) Particular instances in which the right or custom
was claimed, recognized, or exercised, or in which
its exercise was disputed, asserted, or departed from.

Lllustration.

The question is, whether A has a right to a fishery. A deed con-
ferring the fishery on A’s ancestors, a mortgage of the fishery
by A’s father, a subsequent grant of the fishery by A's father
irreconcilable with the mortgage, particular instances in which
A’s father exercised the right, or in which the exercise of the
right was stopped by A’s neighbours, are relevant facts.

14 TFacts showing the existence of any state of mind—
such as intention, knowledge, good faith, negligence, rash-
ness, ill-will, or good-will towards any particular person, or
gshowing the existence of any state of body or bodily
feeling—are relevant, when the existence of any such state
of mind, or body, or bodily feeling is in issue or relevant.

Euxplanation 1.—A. fact relevant as showing the existence of a
relevant state of mind must show that the state of mind
exists, not generally, but in reference to the particular matter
in question. .

Ezplanation 2.,—~But where, upon the trial of a person accused
of an offence, the previous commission by the accused of an
offence is relevant within the meaning of this section, the
previous conviction of such person shall also be a relevant fact.

llustrations.
(@) A is accused of receiving stolen goods knowing them to be

stolen. It is proved that he was in possession of a particular

stolen article.

The fact that at the same time he was in possession of many
other stolen articles is relevant, as tending to show that he
knew each and all of the articles of which he was in possession
to be stolen. :

(b) Ais accused of fraudulently delivering to another person a
counterfeit coin which, at the time when he delivered it, he
knew to be counterfeit.

The fact that at the time of its delivery A was possessed of a
number of other pieces of counterfeit coiu, is relevant.

The fact that A had been previously convicted of delivering to
another person as genuine a counterfeit coin knowing it to.be
counterfeit, is relevant.

(c{) A. sues B for damage done by a dog of B's which B knew to

e ferocious. N

The facts that the dog had previously bitten X, Y, and Z, and
that they had made complaints to B, are relevant.

(d) The question is whether A, the acceptor of a bill of exchange,
knew that the name of the payee was fictitious.

The fact that A had accepted other bills drawn in the same
manner before they could have been transmitted to him by the
payee,if the payee had been a real person, is relevant, as showing
‘that A knew that the payee was a fictitious person.

(¢) A is accused of defaming B by publishing an imputation
intended to harm the reputation of B.

The fact of previous publications by A respecting B, showing ill-
will on the part of A towards B, is relevant, as proving A’s
intention to harm B’s reputation by the particular publication
in question. ’

The facts that there was no previous quarrel between A and B,
and that A repeated the matter complained of as he heard it,
are relevant, as showing that A did not intend to harm the
reputation of B.

(f) A is sued by B for fraudulently representing to B that C was
golvent, whereby B, being induced to trust C, who was insolvent,
suffered loss.

The fact that at the time when A represented C to be solvent, C
was supposed to be solvent by his neighbours and by persons
dealing with him, is relevant, as showing that A made the
representation in good faith. .

g) Ais sued by B for the price of work done by B upon a house

’of which A is owner, by the order of C, a contractor.

A’s defence is that B’s contract was with C.
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question whether
act was
accidental or
intentional.

The fact that A paid C for the work in guestion is relevant, as
proving that A did in good faith make over to O the manage-
ment of the work in question, so that C was in a position to
contract with B on (s own account, and not as agent for A.

(®) A isaccused of the dishonest misappropriation of property
which he had found, and the question is whether, when he
appropriated it, he believed in good faith that the real owner
could not be found. The fact that public notice of the loss of

" the property had been given in the place where A was, is rele-
vant, as showing that A did not in good faith believe that the
real owner of the property could not be found.

The fact that A knew, or had reason to believe, that the notice
was given frandulently by C, who had heard of the loss of the
property and wished to set up a false claim to if, is relevant,
as showing that the fact that A knew of the mnotice did not
disprove A’s good faith. i

(¢) A is charged with shooting at B with intent to kill him. In
order to show A’sintent, the fact of A’s having previously shot
at B may be proved.

(7) A is charged with sending threatening letters to B. Threaten-
ing letters previously sent by A to B may be proved as
showing the intention of the letters.

(k) The question is, whether A has been guilty of cruelty
towards B, his wife.

Expressions of their feeling towards each other shortly before or
after the alleged cruelty are relevant facts. .

(1) The question is, whether A’s death was caused by poison,

Statements made by A during his illness ag to his symptoms are
relevant facts.

(m) The question is, what was the state of A’shealth at the time
when an assurance on his life was effected.

Statements made by A as to the state of his health at or near the
time in question are relevant facts,

(n% A gues B for negligence in providing him with a carriage for

ire not reasonably fit for use, whereby A was injured.

The fact that B’s attention was drawn on other occasions to the
defect of that particular carriage is relevant.

The fact that B was habitually negligent about the carriages
which he let to hire is irrelevant.

(o?1 Adis tried for the murder of B by intentionally shooting him

éad,

The fact that A, on other occasions, shot at B is relevant, as
showing his intention to shoot B.

The fact that A was in the habit of shooting at people with
intent to murder them is irrelevant.

) A is tried for a crime.

The fact thai he said something indicating an intention to commit
that particular crime is relevant. :

The fact that he said something indicating a general disposition
to commit crimes of that class is irrelevant.

15 When there is a question whether an act was acei-
dental or intentional, or done with a particular knowledge or
intention, the fact that such act formed part of a series of
similar occurrences, in each of which the person doing the
act was concerned, is relevant.

Tllustrations.

(@) A is accused of burning down his house in order to obtain
money for which it is insured.

The facts that A lived in several houses successively, each of
which he insured, in each of which a fire occurred, and after
each of which fires A received payment from a different
insurance office, are relevant as tending to show that the fires
were not accidental.

(b) A isemployed to receive money from the debtors of B. It
is A’s duty to make entries in a book showing the amounts
received by him. He makes an entry showing that on a parti-
cular occasion he received less than he really did receive.

The question is, whether this false entry was accidental or
intentional.

The facts that other entries made by A in the same book are
false, and that the false entry is in each case in favour of A,
are relevant.

(¢) Ais accused of fravdulently delivering to B a counterfeit
rupee. -

The question is, whether the delivery of the rupee was accidental.

The facts that soon before or soon after the delivery to B, A
delivered counterfeit rupees to C, D, and E, are relevant, as

showing that the delivery to B was not accidental.
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16 When there is a question whether a particular act
was done, the existence of any course of buginess, according
Eo twhich it naturally would have been done, is a relevant

act, )
Tllustrations.

(a) The question is, whether a particular letter was despatched.

The facts that it was the ordinary course of business for all lefters
put in a certain place to be carried to the post, and that that
particular letter was put in that place, are relevant..

(b) The question is, whether a particular letter reached A.

The facts that it was posted in due course and was not returned
through the dead letter office, are relevant.

Admissions and Confessions.

17 (1) Anadmission is a statement, oral or documentary,
which suggests any inference as to any fact in issue or rele-
vant fact, and which is made by any of the persons and
under the circumstances hereinafter mentioned.

(2) A confession is an admission made at any time by
a person accused of an offence stating or suggesting the
inference that he committed that offence.

18 Statements made by a party to the proceeding, or by
an agent to any such party, whom the court regards, under
the circumstances of the case, as expressly or impliedly
authorized by him to make them, are admissions.

Statements made by parties to suits suing or sued in a
representative character are not admissions, unless they were
made while the party making them held that character.

Statements made by— :

(1) Persons who have any proprietary or pecuniary interest
in the subject-matter of the proceeding, and who
make the statement in their character of persons so
interested ; or

(2) Persons from whom the parties to the suit have derived
their interest in the subject~-matter of the suit,

are admissions if they are made during the continuance of
the interest of the persons making the statements.

19 Statements made by persons whose position or liability
it is necessary to prove as against any party to the suit are
admissions if such statements would be relevant as against
such persons in relation to such position or liability in a suit *
brought by or against them, and if they are made whilst the
person making them occupies such position or is subject to
such liability.

Illustrations.
A undertakes to collect rents for B.
B sues A for not collecting rent due from C to B.
A denies that rent was due from C to B. -
A statement by C that he owed B rent is an admission, and is a
relevant fact as against A, if A denies that C did owe rent to B.

20 Statements made by persons to whom a party to the
suit has expressly referred for information in reference to a
matter in dispute, are admissions.

- Lllustration.
The question is, whether a horse sold by A to B is sound.

A saystoB, “Goandask C; Cknows allaboutit.” C’sstatement °

is an admission.

21 Admissions are relevant and may be proved as
against the person who malkes them, or his representative in
interest; but they cannot be proved by or on behalf of the
person who makes them or by his representative in interest,
except in the following cases :

(1) An admission may be proved by or on behalf of the
person making it when it ig of such a nature that,
if the person making it were dead, it would be
relevant as between third persons under section 32.

(2) An admission may be proved by or on behalf of the
person making it when it consists of a statement of
the existence of any state of mind or body, relevant
or in issue, made at or about the time when such
state of mind or body existed, and is accompanied
by conduct rendering its falsehood improbable.
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(3) An admission may be proved by or on behalf of the
person making it if it is relevant otherwise than as

an admission,

Lllustrations.

(@) The question between A and B is, whether a certain deed
18 or is not forged. A affirms that it is genuine, B that it
is forged. .

A may prove a statement by B that the deed is genuine, and
B may prove a statement by A that .the deed is forged ; but A
cannot prove a statement by himgelf that the deed is genuine,
?or can B prove a statement by himself that the deed is

orged.

(b) A, the captain of a ship, is tried for casting her away.

. Evidence is given to show that the ship was taken out of her

proper course, .

A produces a book kept by him in the ordinary course of hia
business, showing observations alleged to have been taken by
him from day to day, and indicating that the ship was not taken
out of her proper course. A may prove these statements,
because they would be admissible between third parties if he
were dead, under section 32, sub-section (2).

(¢) A is accused of 3 crime committed by him at Colombo.

He produces a letter written by himself and dated at Jaffna on
that day, and bearing the Jaffna postmark of that day.

The statement in the date of the letter is admissible, g'eoause if
A were dead, it would be admissible under section 32, sub-
section (2).

(@) A is accused of receiving stolen goods knowing them to be

stolen.
He offers to prove that he refused to sell them below their valne.

A may prove these statements though they are admissions, because
they are explanatory of conduct influenced by facts in issue.

(¢) A'is accused of fraudulently having in his possession counter-
feit coin, which he knew to be counterfeit.

He offers to prove that he asked a skilful person to examine the
coin, as he doubted whether it was counterfeit or not, and that’
that person did examine it and told him it was genuine.

A may prove these facts for the reasons stated in the last preced-
ing illustration.

22 Oral admissions ag to the contents of a document are
not relevant, unless and until the party proposing to prove
them shows that he is entitled to give secondary evidence
of the contents of such documents under the rules herein-
after contained, or unless the genuineness of a document

produced is in question.

23 In civil cases no admission is relevant if it is made
either upon an express condition that evidence of it is not
to be given, or under circumstances from which the court
can infer that the parties agreed together that evidence of

it should not be given.

Explanation.~—~Nothing in this section shall be taken to exempt
any advocate or proctor from giving evidence of any matter of
which he may be compelled to give evidence under section 126.

24 A confession made by an accused person‘is irrelevant
in a criminal proceeding if the making of the confession
appears to the court to have been caused by any inducement,
threat, or promisge, having reference to the charge against the
accused person, proceeding from a person in authority, or
proceeding from another person in the presence of a person
in authority and with his sanction, and which inducement,
threat, or promise ig gufficient in the opinion of the court
to give the accused person grounds, which would appear to
him reasonable, for supposing that by making it he would
gain any advantage or avoid any evil of a temporal nature
in reference to the proceedings against him. «

256 No confession made to a police officer shall be proved
as against a person accused of any offence.

28 No confession made by any person whilst he is in
the custody of a police officer, unless it be made in the
immediate presence of a magistrate, shall be proved as against

_ such person.
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So much of
statement or
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. relates to fact
thereby
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after removal of
impression caused by
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Confession
otherwise
relevant not to
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Confession of
accused not
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Admissions not
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but may estop.

Cases in which
statement of
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dead or cannot
be found, &c., is
relevant.

When it relates
to cause of
death ;

or is made in
course of
business ;

27. Provided that, when any fact ig deposed to as dis-

covered in consequence of information received from a

person accused of any offence, in the custody of a police .

officer, so much of such information, whether it amounts to
a confession or not, as relates distinctly to the fact thereby
discovered, may be proved. -

28 1If such a confession as is referred to in section 24 is
made after the impression caused by any such inducement,
threat, or promise has, in the opinion of the court, been fully
‘removed, it is relevant.

29 1If such a confesgion is otherwise relevant, it does
not become irrelevant merely because it was made under a
promise of secrecy or in consequence of a decéption practised
on the accused person for the purpose of obtaining it, or
when he was drunk, or because it was made in answer to
questions which he need not have answered, whatever may
have been the form of those questions, or because he was not
warned that he was not bound to make such confegsion, and
that evidence of it might be given against him,

80 When more persons than one are being tried jointly
for the same offence, and a confession made by one of such
persons affecting himself and some other of such persons is

proved, the court shall not take into consideration such -

confession as against such other person.

Eaplanation.—* Offence” as. used in this section includes the
abetment of or attempt to commit the offence.

-

1llustration.

A and B are Jomtly tried for the murder of C. Ttis proved
that A said “B and I murdered C.” The court shall not
consider the effect of this confession as against B.

31 Admissions are not conclusive proof of the matters
admiftted, but they may operate as estoppels under the provi-
sions hereinafter contained.

Statements by Persons who cannot be called as Witnesses.

32 Statements, written or verbal, of relevant facts made
by a person who is dead, or who cannot be found, or who
has become incapable of giving evidence, or whose attendance
cannot be procured without an amount of delay or expense,
which, under the circumstances of the case, appears to the
court unreasonable, are themselves relevant facts in the
following cases :

(1) When the statement is made by a person as to the
cause of his death, or as to any of the circumstances
of the transaction which resulted in his death, in
cases in which the cause of that person’s death comes
into question.

Such statements are relevant whether the person who"
made them was or was not, at the time when they were
made, under expectation of death and whatever may be the.
nature of the proceeding in which the cauge of his, death

comes into question.

(2) When the statement was made by such person in the
ordinary course of business, and in particular when
it consists of any entry or memorandum made by
him in books kept in the ordinary course of business,
or in the discharge of professional duty ; or of an

- acknowledgment written or signed by him of the
receipt of money, goods, securities, or property of
any kind ; or of a document used in commerce
written or signed by him, or of the date of a letter
or other document usually dated written, or signed

by him,
B4



682

PART IL—CEYLON GOVEENMENT GAZETTE—Dgc. 20, 1895

or against
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or gives opinion
as topublic ’
right or custom
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B

or relates to
transaction
mentioned in
section 13,
sub-section (a);

or isanade by
several persons,
and expresses
feelings relevant
to matter in
question.

(3) When the statement is against the pecuniary or pro-
prietary interest of the person making it, or when,
if true, it would expose him or would have exposed
him toa criminal prosecution or to a suit for damages.

(4) When the statement gives the opinion of any such
person as to the existence of any public right or
custom or matter of public or general interest, of the
existence of which, if it existed, he would have
been likely to be aware, and when such statement

was made before any controversy-as to such right,

. custom, or matter had arisen. - .
(5) When the statement relates to the existence of any
relationship by biood, marriage, or adoption between
. persons as to whose relationship by blood, marriage,
or adoption the person making the statement had
special means of knowledge, and when the statement
wasg made before the question in dispute was raised.
(6) When the statement relates to the existence of any
’ relationship by blood, marriage, or adoption between
persons deceased, and is made in any will or deed
relating to the affairs of the family to which any
such deceased person belonged., or in any family
pedigree, or upon any tombstone, family portrait,
or other thing on which such statements are usually
made, and when such statement was made before the
. question in dispute was raised.
(7) When the statement is contained in any deed, will, or
other document which relates to any such transac-
tion as is mentioned in section 13, sub-section (a).
(8) When the statement was made by a number of persons,
and expressed feelings or impressions on their part
relevant to the matter in question.

, Tllustrations.

(@) The question is, whether A was murdered by B, or whether
A died of injuries received in a transaction in the course of

which she was ravished.

The question is, whether she was ravished by B ; or .

The guestion is, whether A waskilled by B under such circum-

™~ stances that a suit would lie against B by A’s widow.

Statements made by A as to the cause of his or her death,
-referring respectively to the murder, the rape, and the action-
able wrong under consideration, are relevant facts.

(%) The question is as to the date of A’s birth.

An entry in the diary of a deceased surgeon, regularly kept
in the course of business, stating that, on a given day, he
attended A’s mother and delivered ber of a son, is a relevant
fact.

(¢) The question is, whether A was in Colombo on a given day.

A’ statement in the diary of a deceased proctor, regularly kept in
the course of business, that, on a given. day, the proctor
attended A, at a place mentioned, in Colombo, for the purpose
of conferring with him upon specified business, is a relevant
fact.

(d) The question is, whether a ship sailed from Galle harbour
on a given day.

A letter written by a deceased member of a merchant’s firm by
which she was chartered to their correspondents in Liondon to
whom the cargo was consigned, stating that the ship sailed on
a given day from Galle harbour, is a relevant fact.

(¢) The question is, whether rent was paid to A for certain land,

Alletter from A’s deceased agent to B saying that he had received

the rent on A’s account and held it at A’s orders, is a relevant

fact. .
(f) The question is, whether A and B were legally married.
The statement of a deceased clergyman that he married them

under such circumstances that the celebration would be a orime,

is relevant.

(9) The question is, whether A, a person who cannot be féund,’

-wrote a letter on a certain day.
The fact that a letter written by him is dated on that day is
) relevant. '
‘ gz); The question is, what was the cause of the wreck of a ship.
. protest made by the captain, whose attendance cannot be pro-
. oured, is a relevant fact,
) X) The question is, whether a given road is a public way.
statement by A, a deceased headman of the village, that the
. ¥oad was public, is a relevant fact.
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law when
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fact of public
nature contained
inany Ordinance
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when relevant.

(7) The question is, what was the price of grain on a certain day
in a particular market.

A statemgnt of the price made by a deceased broker in the ordi-
nary course of business is a relevant fact.

(%) The question is, whether A, who is dead; was the father of B.

A statement by A that B was his son is a relevant fact.

(2) The question is, what was the date of the birth of A.

A letter from A's deceased father to a friend announcing the
birth of A on & given day is a relevant fact.

(m) The guestion is, whether, and when, A and B were married.

An entry in a memorandum book by O, the deceased father of B,

of his daughter'¥ marriage with A on a given date, is a relevant

fact. :
(n) Asues B foralibel expressed ina printed caricature exposed
in a shop window. The duestion is as to the similarity of the
caricattire and its libellous character.
The remarks of a crowd of spectators on these points may be
proved.

33 ZIvidence given by a witness in a judicial proceeding,

or before any person authorized by law to take-it, is relevant,

for the purpose of proving, in a subsequent judicial proceed-
ing, or in a later stage of the same judicial proceeding, the
truth of the facts which it states, when the witness iz dead or
cannot be found, or is incapable of giving evidence, or is
kept out of the way by the adverse party, or if his presence
cannot be obtained without an amount of “delay or expense,
which, under the circumstances of the case, the court con-
siders unreagonable : Provided— .

‘That the proceeding was between the same parties or
their representatives in interest; that the adverse
party in the first proceeding had the right and oppor-
tunity to cross-examine ; .

That the questions in issue were substantially the same in
the first as in the second proceeding.

Eawplanation.—A criminal trial or inquiry shall be deemed to be
a proceeding between the prosecutor and the accused within

the meaning of this section. .
A

. Statements made under Special Circumstances.
34 Entries in books of account, regularly keptin the

course of business, are relevant, whenever they refer to a -

matter into which the court has to inquire, but such state-
ments shall not alone be sufficient evidence to charge any
person with liability. S

-~

Llustration.

. A sues B for Rs. 1,000 and shows entries in his account books.
showing B to be indebted to him to this amount. The entries
are relevant, but are not sufficient without other evidence to
prove the debt.

35 An entry in any public or other official book, register,
or record, stating a fact in issue or relevant fact, and made by
a public servant in the discharge of his official duty, or by
any other person in performance of a duty especially-
enjoined by the law of the country in which such book,
register, or record is kept, is itself a relevant fact.

368 Statements of facts in issue or relevant facts, made in
published maps or charts generally offered for public sale, or
in maps or plans made under the authority of Government,
as to matters usunally represented or stated in such maps,
charts, or plans, are themselves relevant facts.

37 When the court hasg to form an opinion as to the

existence of any fact of a public nature, any statement of it -

made in a recital contained in any Act of Parliament, or in
any Ordinance, or in any Proclamation or Notification of the
Government appearing in the Government Gazelte, or in any
printed paper puryorting to be the London Gazette or the
Government Gazelte of any colony, dominion, dependency,
or possession of the British Crown, or to be the Gazetfe issued
by the local Government of an¥ part of such colony, domi-
nicn, dependency, or possession, is a relevant fact.

B4+
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38 When the court has to form an opinionas to a law of
any country, any statement of such law contained in a book
purporting to be printed or published under the authority of
the Government of such country, and to contain any such
law, and any report of a ruling of the courts of such country
contained in a book purporting to be a report of such rulings,
is relevant.

How much of a Stalement is to be proved.

39 When any statement of which evidence is given
forms part of a longer statement, or of a conversation or
part of an isolated document, or is contained in a document
which forms part of a book, or of a connected series of lettérs
or papers, evidence skall be given of so much and no more
of the statement, conversation, document, book, or series of
letters or papers as the court comsiders necessary in that
particular. case to the full understanding of the nature and
effect of the statement, and of the circumstances under
which it was made,

Judgments of Courts of Justice when relevant.

40 The existence of any judgment, order, or decree,
which by law prevents any court from taking cognizance
of a suit or holding a trial, is a relevant fact, when the
question is, whether such court ought to take cognizance of
such suit or to hold such trial.

41 A final judgment, order, or decree of a competent
court, in the exercise of probate, matrimonial, admiralty, or
insolvency jurisdiction, which confers upon or takes away
from any person any legal character, or which declares any
person to be entitled to any such character, or to be entitled
to any specific thing, not as against any specified person, but
abgolutely, is relevant, when the existence of any such legal
character, or the title of any such person to any such thing,
is relevant. .

Such judgment, or order, or decree is conclusive proof—

(1) That any legal character which it confers accrued at
the time when such judgment, order, or decree
came into operation ; :

(2) That any legal character to which it declares any such
person to be entitled, accrued to that person ai the
time when guch judgment, order, or decree declares
it to have accrued to that person ;

(3) That any legal character which it takes away from any
such person ceased at the time from which such
judgment, order, or decree declared that it had
ceased or should cease ; and .

(4) That anytbing to which it declares any person to be so
entitled was the property of that person at the time
from which such judgment, order, or decree de-
clares that it had been or should be his property.

42 Judgments, orders, or decrees other than those men-
tioned in section 41 are relevant if they relate to matters of a
public nature relevant to the inquiry ; but such judgments,
orders, or decrees are not conclusive proof of that which
they state.

Illustration.
A sues B for trespass on his land. B alleges the existence of a

public right of way over the land, which A denies. .
The existence of a decree in favour of the defendant, in a suit

by A against C for a trespass on the same land, in which C
- aﬂeged the existence of the same right of way, is relevant, but

it is not conclusive proof that the right of way exists.

" 43 Judgments, orders, or decrees, other than those
mentioned in sections 40, 41, and 42, are irrelevant, unless
the existence of such judgment, order, or decree is a fact
in issue, .or is relevant under some other provision of this
Ordinance.
. Tllustrations.
(a) A and B separatoly sue C for a libel which reflects upon each
- of them. Cin each case says that the matter alleged to be

JXibellous is true, and the circumstances are such that it is
_probably true in ;agch case, or in neither.
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experts.

Facts bearing
upon opinions of
experts.

Opinion as to
handwriting.

A obtains a decree against C for damages, on the ground that
C failed to make out his justification. The fact i irrelevant
as between B and C.

gb) A prosecutes B for stealing a cow from him. B is convicted.

afterwards snes C for the cow, which B had sold to him
before his conviction. As between A and C the judgment
against B is irrelevant. :

{¢) A has obtained a decree for the possession of land against
B ; C, B’s son, murders A in consequence,

The existence of the judgment is relgvant, as showing motive
for a crime.

_ (d) Ais charged with theft and with having been previously

convicted of theft.
The previous conviction is relevant as a fact in issue. .
(¢) A is tried for the murder of B. The fact that B prosccuted
A for libel, and that A was convicted and sentenced, is relevant
under section 8, as showing the motive for the fact in issue.

44 Any party to a suit or other proceeding may show
that any judgment, order, or decree which is relevant
under section 40, 41, or 42, and which has been proved by
the adverse party, was delivered by a court not competent
to deliver it, or was obtained by fraud or collusion.

Opinions of Third Persons when relevant.

45 When the court has to form an opinion as to foreign
law, or of science, or art, or as to identity or genuineness of
handwriting, the opinions upon that point of persons specially
gkilled in, such foreign law, science, or art, or in questions
as to identity or genuineness of handwriting, are relevant

facts.
Such persons are called experts.

llustrations.

(@) The question is, whether the death of A was caused by poison.

The opinions of experts as to the symptoms produced by the
poison by which A is supposed to have died are relevant.

(3) The question is, whether A, at the time of doing a certain act,
was, by reason of unsoundness of mind, incapable of knowing
the nature of the act, or that he was doing what was either
wrong or contrary to law. .

The opinions of experts upon the question whether the symptoms
exhibited by A commonly show unsoundness of mind, and
whether such unsoundness of mind usually renders persons
incapable of knowing the nature of the acts which they do, or
of knowing that what they do is either wrong or contrary to
law, are relevant.

(¢) The question is, whether a certain document was written by
A. Another document is broduced which is proved or admitted
to have been written by A.

The opinions of experts on the question whether the two docu-
ments were written by the same person or by different persons,
are relevant.

46 Facts not otherwise relevant are relevant if ihey
support. or are inconsistent with the opinions of experts,
when such opinions are relevant.

; Illustrations.

(a) The question is, whether A was poisoned by a certain poison.

The fact that other persons who were poisoned by that poison
exhibited certain symptoms which experts affirie or deny to
be the symptoms of that poison, is relevant.

(b) The question is, whether an obstruction to a harbour is cansed
by a certain sea-wall.

The fact that other harbours are similarly situated in other res-
pects, but where there were no such sea-walls, began to be
obstructed at about the same time, is relevant. ‘

47 When the court has to form an opinion as to the
persons by whom any document was written or signed, the
opinion of any person acquainted with the handwriting of
the person by whom it is supposed to be written or signed
that it was or was not written or signed by that person is a
relevant fact.

Explanation—A person is said to be acquainted with the hand
writing of another person when he has seen that person write, or
when he has received documents purporting to be written by
that person in answer to documents written by himself or under
his authority and addressed to that person, or when, in the
ordinary course of business, documents purporting to be writben
by that person have been habitually submitted to him.
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Opinion as to
existence of right
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&c., when
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Opinion on
relationship
when relevant.
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In civil cases
character to
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imputed, :
irrelevant.

In criminal cases

previous good -
character, relevant.

Previous bad
character
irrelevant.

Tllustration.

The question is, whether a given letter is in the handwriting of
A, a merchant in London.

B is a merchant in Colombo, who has written letters addressed to
A and received letters purporting to be written by him, Cis
B’s clerk, whose duty it was to examine and file B's corres-
pondence. D is B's broker, to whom B habitually submitted
the letters purporting to be written by A for the purpose of
advising with him thereon.

Theopinions of B, C, and D on the question, whether the letter
is in the handwriting of A, are relevant, though neither B, C,
nor D ever saw A write.

48 When the court has to form an opinion as to the
existence of any general custom or right, the opinion, as to
the existence of such custom or right, of persons who would
be likely to know of its existence if it existed, are relevant.

Explanation.—The expression * general custom or right” includes,
customs or rights common to any considerable class of persons.

Illustration.

The right of the inhabitants of a particular village to use the water
of a particular well is a general right within the meaning of
this section.

49 When the court has to form an opinion as to—

(1) The usages and tenets of any body of men or family ;

(2) The constitution and government of any religious or
charitable foundation ; or

(3) The meaning of words or terms used in particular
districts or by particular classes of people ;

the opinions of persons having special means of knowledge
thereon are relevant facts.

50 When the court has to form an opinion as to the
relationship of one person to another, the opinion, expressed
by conduct, as to the existence of such relationship of any
person, who, as a member of the family or otherwise, has
special means of knowledge on the subject, is a relevant fact :
Provided that such opinion shall not be sufficient to prove
a marriage in proceedings for divorce, or in prosecutions
under gection 27 of the Ordinance No. 3 of 1870, and sections
362 (&), 362 (¢), and 362 (d) of the Ceylon Penal Code.

Ilustrations.
(a) The questﬁon is, whether A and B were married.
The fact that they were usually received and treated by their
friends as husband and wife is relevant.
(?) The question is, whether A was the legitimate son of B.
The fact that A was always treated as such by members of the
family is relevant.

51 Whenever the opinion of anyliving person is relevant,
the grounds on which such opinion is based are also relevant.

Tllustration.

An expert may give an account of experiments performed by him
for the purpose of forming his opinion.

Character when relevant.

52 In civil cases, the fact that the character of any
person concerned is such as to render probable or improbable
any conduct imputed to him is irrelevant, except in so far as
such character appears from facts otherwise relevant.

53 In criminal proceedings the fact that the person
accused ig qf a good character is relevant.

* 54 In criminal proceedings the fact that the accused
person has a bad character is irrelevant, unless evidence has
been given that he has a good character, in which case it
becomes relevant.

Empla_natipn 1.—This section does not apply to cases in which the
bad character of any person is itself a fact in issue.

Eaplanation 2.—A previous conviction is relevant as evidence of
bad character in such case
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- 55 In civil cases, the fact that the character of any

person is such as to affect the amount of damages which he
ought to receive is relevant. .

Egplanation.—In sections 52, 53, 54, and 55 the word * character ”

’ n%cludegs both reputation and disposition ; but, except as pro-

vided in section 54, evidence may be given only of general

reputation and general disposition, and not of particular acts by
which reputation or disposition were shown.

PART I1.
ON PROOF.
CHAPTER I
Facts which need not be proved.

B8 No fact'of which the court will take judicial notice

need be proved. - -

57 The court shall take judicial notice of the following

facts 1 ’ R .

(1) ALl laws, or rules having the force of law, now or
heretofore in force or hereafter to be in force in
any part of the colony. .

(2) All public Acts passed or hereafter to be passed by
Parliament, and all local and personal Acts directed
by Parliament to be judicially noticed.

(8) Articles of war for Her Majesty’s.army or navy.

(4) The course of proceeding of Parliament and of the
Legislative Council of the colony.

Egplanation—The word *Parlinment” in sub-sections™(2) and
(4) includes : —
(a)I "lihedParliament of the United Kingdom of Great Bri¥in and
relana ;
(%) The Parliament of Great Britain ; ‘
(¢) The Parliament of England ;
Zd) The Parliament of Seotland ; and
¢) The Parliament of Ireland. "

(5) The accession and the Sign Manual of the Sovereign
for the time being of the United Kingdom of Great
Britain and Ireland ;

(6) All seals of which-English courts take judicial notice ;
the seals of all the courts of the colony ; the seals
of courts of admiralty and maritime jurisdiction
and of notaries public; and- all seals which any
person is authorized to use by any Aet of Parlia--
-ment or other law in force for the time being in the
colony. : :

(7) The accession to office, names, titles, functions, and_
signatures of the persons filling for the time being
any public office in any part of .the colony if the
fact of their appointment to such office is notified
in the Government Gazette. .

(8) The existence, title, and national flag of every State
or Sovereign recognized by the British Crown.

(9) The ordinary course of nature, natural and artificial
divisions of time, the geographical.divisions of the
world, the meaning of English- words, and public
festivals, fasts, and holidays notified in the Govern--
ment Gazetle. .

(10) The territories under the dominion of the British
Crown. )

(11) The commencement, continuance, and termination
of hostilities between the British Crown and any
other State or body of persons. '

(12) The names of the members and officers of the court,

. and of their deputies and gubordinate officers and
agsistants, and also of all officers acting in execution
of its process, and of all advocates, proctors, and

other persons authorized by law to appear or act -

before it.

+ (13) The rule of the road on land or ab sea. . .
(14) All other matters which it is directed by any enact-

ment to notice. - - .



688

* PaRT IL—CEYLON GOVERNMENT GAZETTE —Dgoc. 20, 1895

-

. Inall these cases,and also on all matters of public history,
literature, science, or art, the court may resort for its aid to
appropriate books or documents of reference. 2

If the court is called upon by-any person to take judicial
notice of any fact, it may refuse to do so, unless and until
such pergon produces any such book or document as it may
consider necessary to enable it to do so.

Facts admitted, 58 No fact need be proved irr any proceeding which the
parties thereto or their agents agree to-admit at the hearing,
or which, before the hearing, they agree to admit by any
writing under their hands, or which by any rule of pleading
in force at the time they are deemed to have admitted by
their pleadirigs: Provided that the court may, in its dis-
cretion, require the facts admitted, to be proved otherwise
than by such admissions. :

——

CHAPTER 1IV.

Of Oral Evidence.

Proof of facts by 59 All facts, except the contents of documents, ma;y be
oral evidence. proved by oral evidence.

Oral evidence ; ; irect s
Tanst be direct, - thgaois t(grsa;ye:z1c1ence must, in all cases whatever, be direct;
(1) If it refers to a fact which could be seen, it must bo
' the evidence of a witness who says he saw that fact;

(2) 1f it refers to a fact which could be heard, it must be
;he evidence of a witness who gays he heard that

act ; -

(3) If it refers to a fact which could be perceived by any
other senge or in any other manner, it must be the
evidence of a witness who says he perceived that
fact by that sense or in that manner ;

(4) If it refers to an opinion or to the grounds on which
that opinion is held, it must be the evidence of the
person who holds that opinion on those grounds.

Provided that the opinions of experts expressed in any
treatise commonly offered for sale,and the grounds on which
such opinions are held, may be proved by the production of
such treatises if the author is dead or cannot be found, or
has become incapable of giving evidence, or cannot be called
a8 a witness without an amount of delay or expense which
the conrt regards as unreasonable.

Provided also that, if oral evidence refers to the existence
or condition of any material thing other than a document,
the court may, if it _thinks fit, require the production of such
material thing for its inspection. .

CHAPTER V.
Of Documentary Evidence. '
_ Proofof content ‘81 The contents of documents may be proved either by
of documents.  primary or by secondary evidence.

Primary - 62 Primaryevidence means the document itself produced
evidence. for the inspection of the court.
. Explunation 1.—Where a docuinent is executed in several parts,
- each part is primary evidence of the document.

Where a doéument is executed in counterpart, each counterpart
being executed by one or some of the parties only, each counter-
part is primary evidence as against the parties executing it.

Ezplanation 2.—~Where a number of documents ‘are all made by
one uniform process, as in the case of printing, lithography, or
photography, each is primary evidence of the contents of the
rest ; but where they are all copies of a common original, they
are not primary evidence of the contents of the original.

Illustration.

A-person is shown to have been in possession of a number of
placards, all printed at one time from one original. Any one
of the placards is primary evidence of the contents of any
other, but no one of them is primary evidence of the contents

- of the original.
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83 Secondary evidence means and includes :
(1): Certified copies given under the provisions sherein-
* after contained. ;
-(2) Copies made from the original by mechanical processes
; which in themselves.insure the accuracy of the
-copy, and copies compared . with siich copies ;
(3) Copies made from or compared with the original ;
(4) Counterparts of documents as against the parties
"~ who did not execute them ;
(5) Oral accounts of the contents of a document given
by some person who has himself seen it.

1 llustrc_zfions.

(a) A photograph of an original is secondary evidence of its
contents, though the two have not- been compared, if it is
proved that the thing photographed was the original.

(b) A copy compared with a gopg of a letter made by a copying
machine is secondary evidence of the contents of the letter, if
it is shown that the copy made by the copying machine was
made from the original.

(¢) A copy transcribed froth a copy, but afterwards compared
with the original; is secondary evidence ; but the copy not so
compared is not secondary evidence of the original, d4lthough
the copy from which it was transcribed was compared with the
original. :

(d) Neither an oral account of a copy compared with the original,
nor an oral account of a photograph or machine-copy of the

original, is secondary evidence of the original.
AN

64 Documents must be proved by primary evidence,
except in the cases hereinafter mentioned.

65 Secondary evidence may be given of the existénce,
condition, or contents of a document in the following
cases :

(1) When the original is shown or appears to be in the
possession or power—

Of the person against whom the document is sought
to be proved ; or . ’ -

Of any person out of reach of, or not subject to, the
process of the court; or

Of any person legally bound to produce it ;

And when after the notice mentioned in section 66
such person does not produce it ;-

(2) When the existence, condition, or contents of the
original have been proved to be admitted in
writing by the person against whom it is sought to
be proved or by his representative in interest ;

. (3) When the original has been destroyed or lost, or
When the party offering evidence of its contents
cannot, for any other reason not ariging from 'his
own default or neglect, produce it in reasonable
time ; ¢ ’

(4) When' the original is of such. a nature as not to be
easily movable ; °

* (5) When the original is a public document within the
meaning of section 74 ;

(6) When the original is a document of which a certified

_copy is permitted by this Ordinance or by any
other law in force in this colony to be given in
evidence ; )

(7) When the originals consist of numerows accounts or
other documents which cannot conveniently be
examined in court, and the fact to be proved is the .
general result. of the whole collection.

In cases (1), (3), and (4), any secondary evidence of the
contents of the document is admissible.

In case (2), the written admission is admissible.

In case (5) or (6), a certified copy of the document, but
no other kind of secondary evidence, is admissible.

In case (7), evidence may be given as to the general result
of the documents by any person who has examined them,
and who is skilled in the examination of such documénts.

"~ BS
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68 Secondary evidence of the eontents of the documents
referred to in section 65, sub-section (1), shall not be given
unless the party proposing te give such secondary evidence
has’ previously given to the party in whose possession or
power the document is, or to his proctor, such notice to pro-
duce it as is prescribed by law ; and.if no notice is prescribed

~ by law, then such notice as the court considers reagonable
under the circumstances of the case.

Provided that such notice shall not be required in order
to render secondary evidence admissible in any of the fol-
lowing cases, or in any other case in which the court thinks
fit to dispense with it : .

(1) When the document to be proved is itself a notice ;
(2) When, from the nature of the case, the adverse party
must know that he will be required to produce it ;
{3) When it appears or is proved that the adverse party
: has obtained possession of the original by fraud.
or by force ;
(4) When the adverse party, or-his agent has the original
o in court; - i .
(») When the adverse party or his agent has admitted”
the loss of .the document ; .
(6) When the person in possession of the document is
out of reach of, or not subject to, the process of
. the court.

87 If a document is alleged to be signed or to have been
written wholly or in part by any person, the signature or the
handwriting of'so much of the document as is alleged to be
in that person’s handwriting must be proved to be in his

handwriting.

68 If a document is required by law to be attested, it
shall not be used as evidence until one attesting witness at
loast has been called for the purpose of proving its exeeution,
if there be an attesting witness alive, and subject to the
process of the court and.capable of giving evidence.

689 If no such attesting witness can be found, or if the
document purports to have been executed in the United
-Kingdom, it must be proved that the attestation of one
attesting witness at least is in his handwriting, and that the
signature of the person executing the document is in the

handwriting of that person.

70 The admission of a party to an attested docﬁment
of its execution by himself shall be sufficient proof of its
execution as against him, though*it be a document required

by law to be attested.

71" If the attesting witness denies or does not recollect
the execytion of the docuntent, its execution may be proved

- by other evidence.

79 An attested document not required by law to be
attested, may be proved as if it was unattested.

73 1In order to ascertain whether asignature, writing, or

" gseal is that of the person by whom it purports to have been

# Written or made, any signature, writing, or seal admitted oz,
proved to the satisfaction of the court to have been written
or made by that person may be compared with the one which
is to be provéd, although that signature, writing, or'seal has
not been produced or proved for any other purpose.

.- The court may direct any person present in court to write

. any words or figures for the purpose of enabling the court

. %o compare tlie words or figures so written with any words
or ﬁg.ﬂl“e alleged tohave been written by such person.
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74 The following documents are public documents :

(1) Documents forming the Acts, or records of the Acts—.

(a) Of'the Sovereign authority ; '

(b) Of official bodies and tribunals ; and

(c) Of public officers, legislative, judicial, and executive,

whether of the colony or of any other part of Her
- Majesty’s dominions; or of a foreign country.

(2) Publie records, kept in the colony, of private docu-

ments. ) < - . :
(3) Plans, surveys, or maps purporting to be signed by the

Surveyor-General or officer acting on his behalf.

75 All other documents are. private.

76 Every public officer having the custody of a public
document, which any person hasa right to-inspect, shall give
that person on demand a copy of it on payment of the legal
fees therefor, together with a certificate written at the foot
of such copy that it is a true copy of such document or part
thereof, as the case may be, and such certificate shall be dated
and subscribed by such officer with his name and his official
title, and shall be sealed, whenever such officer is authorized
by law to make use of a seal, and such copies so certified

-

_shall be called certified copies.

Egxplanation.—Any officer who, by the ordinary course of official
duty, is authorized to deliver such copies shall be deemed to
have the.custody of such documents within the meaning of this
section.

77 Such certified copied may be produced in proof of
the contents of the public documents or parts of the public
documents of which they purport to be copies.

78 The following public documents m3y be proved as
follows : ' ' .

(1)- Acts, orders, or notifications of the Government of
the colony or of any of itsdepartments—

By the records of the departments certified. by the
heads of those departments respectively, or by the
Colonial Secretary, or an Assistant Colonial Secre-
tary ;

By any document purporting to be printed by order

. of the Government ;

(2) The proceedings of the Legislative Council—

By the Minutes of that body respectively, or by
published Ordinances or abstracts, or by copies
purporting to be printed by order of Government ;

(3) Proclamations, Orders, or Regulations issued by Her
Majesty or by the Privy Council, or by any depart- -
ment of Her Majesty’s Government—

By copies or extracts contained in the London Gazette .
or in the Government Gazetle of the colony, or

4 purporting to be printed by the Queen’s printer ;
(4) The acts of the executive or the proceedings of the
legislature of a foreign country— '

By journals published by their authority, or com-
monly received in that country as such, or by a
copy certified under the seal of the country- or
Sovereign, or by a recognition thereof in some
public Ordinance of the colony ;

(5) The proceedings of a municipal body in the colony—

By 2 copy of such proceedings certified*by the legal
keeper thereof, or by a printed book purporting to
be published by the authority of such body ;

(6) Public documents of any other class in a foreign
. country— B

By the original, or by a copy certified by the legal
keeper thereof, with a certificate under the seal of
a notary public or of a British consul or diplomatic -
agent, that the copy is duly certified by the officer
baving the legal custody of the original, and upon’
proof of the character of the document according
to the law of the foreign country.

' By
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. Presumptions as to Documents.
79 (1) The court shall presume every document pur-

* porting to be a certificate, certified copy, or othier document,

which is by law declared to be admis§ible as evidence of .
any particular fact, and which purports to be duly certified,
by any officer in the colony to be genuine : Provided that
such document is substantially in the form and purports to
be executed in the manner directed by law in that behalf.

(2) The court shall also presume that -any officer, by
whom any such document purports to be signed or certi-
fied, held, when he signed it, the official character which
he claims in such paper. -

80 Whenever any document is produced before any
‘court purporting to be a record or memorandum of the
evidence or of any part of the evidence given by a witness
-in.a judicial proceeding or before any officer authorized by -
law to take such evidence, or to be a statement or confession
by any prisoner or accused person taken in accordance with
law and purporting to be signed by any judge or magistrate
or by any such officer as aforesaid, the court 8hall presume
that the document is genuine; that any statements, as to

" the circumstances under which it was taken, purporting to

be made by the persons signing it, are true ; and that such
evidenaoe, statement, or confession was duly taken.

81 The court shall presume the genuineness of every
document purporting to be the London Gazette orthe Govern-
ment Gazette of the colony, or of any colony, dominion,
dependency, or possession cof the British Crown, or to be
the Gazette isstied by the local Government of any part of
such colony, dominion, dependency, or possession, or to be
a newspaper-or journal, or to be a copy of a private Act

Lof Parliament printed by the Queen’s printer, and of every

document purporting to be a document directed by any law
to be kept by any person, if such document is kept substan-
tially in the form required by law and is produced from
proper castody.

82 When any doecument is produced before any court
purporting to be a document which, by the law in force for
the time being in England or Ireland, would be admissgible
in proof of any particular in any court of justice in England
or [reland without proof of the seal, or stamp, or signature
authenticating it, or of the judicial or official character
claimed by the person by whom it purports to be signed, the
court shall presume that such seal, stamp, or signature is
genuine, and that the person signing it held, at the time
when he signed it, the judicial or official character which he .
claims. :

And the document shall be admissible for the same
purpose for which it would be admissible in England or,

Ireland.

83 The court shall presume that maps, pfans, or surveys

" purporting to be signed by the Surveyor-General or officer

acting on his behalf were duly made by his authority and
are accurate ; but maps, plans, or surveys not so signed must
be proved to be accurate.

84 The court shall presume the genuineness of every
book purporting to be printed or published under the autho-
rity of the Government of any country, and to contain any
of the laws of that country, and of every book purport-
ing to contain reports of decisions of the courts of such
country. .

Ly

85 The court shall presume that every document pur- -
porting to be a power of attorney, and to have been executed
before, and authenticated by, a notary publie, a person duly
authorized by law in that behalf, or any court, judge, magis-

" trate, British consul or vice-consul, or representative of Her

Majesty, or of the Governor of the colony, or of the Govern- *
ment of In{ha, was 80 executed and authenticated.



PART IL—CEYLON GOVERNMENT GAZETTE—DEc. 20, 1895 °

ry

Presumption as

to certified copies

of foreign
judicial records.

Presumption as

to books and

maps. .

Presumption as
to telegraphic
messages.

Presumption as to
due execution, &c.,
of documents not
Pproduced,

Documents
thirty years old.

Definitions.

868 The court may presume that any document purport-
ing to be a certified copy of any judicial record of any
country not forming part of Her Majesty’s dominions is
genuine and aceurate if the document purports to be
certified in any manner which is certified by any represen-
tative of Her Majesty or of the Governor of the colony or
of the Government of India in or for such country to be
the manner commonly in use in that country for the
certification of copies of judicial records.

87 The court may presume that any book to which it
may refer for information on matters of public or general
interest, and that any published map or chart, the statements
of which are relevant facts, and which is produced for its
inspection, was written and published by the person, and at
the time and place by whom or at which it purports to have
been written or published. :

88 The court may presume that a message, forwarded
from a telegraph office to the person to whom such message
purports to be addressed, corresponds with a message
delivered for transmission at the office from which the
message purports to be sent ; but the court shall not make
any presumption as to the person by whom such message
was delivered for transmission.

89 The court shall presume that every document called
for and not produced after notice to produce given under
section 66 was attested, stamped, and executed in the
manner required by law. .

90 Where any document purporting or proved to be
thirty years old is produced from any custody which the
court in-the particular cage considers proper, the court may
presume that the signature®and every other part of such
document which purports to be in the handwriting of any
particular person is in that pérson’s handwriting, and, in the
cagse of a document executed or attested, that it was duly
executed and attested by the persons by whom it purports
to be executed and attested. )

Ezplanation.—Documents are said to be in proper custody if

- they are in the place in which, and under the care of the
person with whom, they would naturally be; but fo custody is
improper if it is proved to have had a legitimate origin, or if
the circumstances of the particular case are such as to render
such an origin probable. .

This explanation applies also to section 81.

Tllustrations.

(a) A has been in possession of landed property for a long time.

~ He produces from his custody deeds relating to the land
showing his titles to it. The custody is proper.

(8) A produces deeds relating to landed property of which he is
the mortgagee. The mortgagor is in possession. The custody

is proper. .
(¢) A, a connection of B, produces deeds relating to lands in B’s
possession, which were deposited with him by B for safe

custody. The custody is proper. . :

CHAPTER VL

Bankers’ Books.

90 (a) In thischapter, unless there is something repug-
nant in the subject or context :

(1) “Company” means a company registered under the
Ordinances or Acts relating to companies from time
to time in force in the colony, or in British India,
or under any Acts of Parliament, or incorporated by
an Act of Parliament, or of the Governor-General of
%)ntéiia in Council, or by Royal Charter or Letters

atent.
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(2) “Bank” and “ banker ” means—

(i.y Any company carrying on the business of bankers;
(ii.) Any partnership or individual to whose books
the provisions of this chapter shall have been
extended as hereinafter provided ;

(iii.) Any savings bank, post office savings bank, or

. money order office ; , )
~ (3) “Bankers’ books” include ledgers, day books, cash
-books, account books, and all other books used in

the ordinary business of a bank. -

(4) *Certified copy ” means a copy of any eniry in the
books of a bank, together with a certificate written
at the foot of such copy that it is a true copy of
such entry; that such entry is contained in one
of ‘the ordinary books of the bank, and was made
in the usual and ordinary course of business; and
that such book ig still in the custody of the bank,
guch certificate being dated and subscribed by the
prineipal accountant or manager of the bank, with'
his name and official title.

90 (5).The Governor, with the advice of the Executive
Council, may from time to time, by notification in the
-Qovernment Gazette, extend the provisions. of this chapter to
the books of any partnership or individual carrying on the
business of bankers within the colony, ahd keeping a set of
not less than three ordinary account books, namely, a cash
book, 4 day book or journal, and aledger, and may in like

manner rescind any such notification. . -

90 (¢) Subject to the provisions of this chapter, #certified
copy of any entry in a banker’s book shall in all legal pro-
ceedings be received as primd facie evidence of the existence
of such entry, and shall be admitted as evidence of the
mattérs, transactions, and accounts therein recorded in every
case where, and to the same extent as, the original enfry
itself isnow by lav.v admissible, but not further or otherwise,

90 (d) No officer of a bank shall, in any legal proceeding to
which the bank is not a party, be compellable to produce any
banker’s book the contents of which can be proved under
this' chapter, or to appear as a wWitness to prove thé matters,
transactions, and accounts therein recorded, unless by order
of the court, or a judge, made for special cause.

90 (¢) (1) On the application of any party to alegal pro-
ceeding, the court or a judge may order that such party be at
liberty to inspect and take'copies of any entries in a banker's
book for any of the purposes of guch proceeding, or may
order the bank to prepare and produce, within a time to be
specified in the order, certified copies of all such entries@®@
accompanied by a further certificate that no other entries are
to be found in the books of the bank relevant to the matters
in issue in such proceeding, and such further certificate shall
be dated and subscribed in manner hereinbefore directed in _
reference to certified copies. o

(2) An order under this or the preceding section- may be
made either with or without summoning the bank, and shall
be served on the bank three clear days (exclusive of bank
holidays) before the same is*to be obeyed, unlegs the court

" or judge shall otherwise direct.

(3) The bank may at any time, before the time limited for
obedience to wny such order as aforesaid, either offer to pro-
duce their books at the trial or give notice of their intention
to show cause aghinst such order, and thereupon the same

. shall not be enforced without further order.

90 (f) (1) The costs of any application to the court or a
- Judge under or for the purposes of this-chapter, and the costs
1y of anything done or to be done under an order of the court

or a judge made under or for the purposes of this chapter,
ahau'be in the digcreti_on of the court or judge, who ma';
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" further order such costs or any part thereof to be paid to any

party by the bank if they have been incurred in consequence
of any faulf or improper delay on the part of the bank.

(2) ‘Any order made under this section for the payment of
costs to or by a bank may be enforced as if the bank were a
party to the proceeding. = -

(3) Any order under this section awarding costs may, on
application to any court of civil judieature designated in the
order, be executed by such court as if the order.were a
decree for money passed by itself. - -

Provided that nothing in this sub-section shall be construed
to derogate from any power -which the court or judge
making the order may possess for the enforcement of its or
his directions with respect to the payment of costs. -

CHAPTER VIL

Of the exclusion of Oral by Documentary Evidence.
91 When the terms of a contract, or of a grant, or of any

other disposition of property have been reduced by or by’

. consent of the parties to the form of a document, and in all

cases in which any matter is required by law to be reduced.

to the form of a document, no evidence shall be given in
proof of the terms of such. contract, grant, or other disposition
of property, or of such matter, except the document itself, or
secondary evidence of its contentsin cases in which secondary
evidence ig admissible under the provisions hereinbefqre

contained.

Epception 1.—When a public ‘officer is required by law to be
appointed in writing, and when it is shown that any particular
person hag acted as such officer, the writing by which he is
appointed need not be proved. -

Exception 2—Wills admitted to probate in the colony may be
proved by the probate.

Explanatior. 1.—This section applies equally to cases in which the
contracts, grants, or dispositions of property referred to are
contained in one document, and.to cases in which they are
contained in more docnments than one.

Eaplanation 2.—Where there are more originals than one, one
original only need be proved. -

Ezplanation 3.—The statement in any document whatever of a
tact other than the facts referred to in this section shall not
preclude the admission of oral evidence as to the same fact.

1llustrations.

(@) If a contract'be contained in several letters, all theetters in

which it is contained must be proved. -
(b) If a comtract is contained in a bill of exchange, the bill of

exchange must be proved.

(¢) If a bill of -exchange is drawn in aset of three, one only

need be proved. .
(d) A contracts in writing with B for the delivery of plumbago

upon certain terms. The contract mentions the fact that B
had paid A the price of other plumbago tontracted for verbally
on another occasion. ’

Oral evidence is offered that no payment was made for the other
plumbago. The evidence is admissible,

(e) A gives B a receipt for money paid by B.

Oral evidence is offered of the .payment. The evidence is
admissible, :

02 When the terms of any such contract, grant, or other

- disposition of property, or any matter required by law to be

’

reduced to the form of a document, have been proved
according tq the last section, no evidence of any oral agree-
ment or statement shall be admitted as between the parties

_to any such instrument or their representatives in interest,
for the purpose of contradicting, varying, adding to, or -
subtracting from, its terms.

Proviso (1) Any fact may, be proved which would invali-
date any document, or which would entitle any person to
any dec.ree or order relating thereto, such as fraud, intimi-
dation, illegality, want of due execution, want of capacity
In any contragting party, the fact that it is wrongly dated,
want or failure of consideration, or mistake in fact or law.
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~ Proviso (2) The existence of any separate oral agreement
a8 to any matter on which a document is silent, and which
isnot inconsistent with its term:s, may be proved. In con-
sidering whether or not this proviso applies, the court shall
have regard to the degree of formality of the document.

Proviso (3) The existence of any separate oral agreement
constituting a condition precedent to the attaching of any
obligation under any such conftract, grant, or disposition of
property may be proved.

Proviso (4) The existence of any distinct subsequent oral
agreement to rescind or modify any such contract, grant, or
disposition of property may be proved, except in. cases in

“which such contract, grant, or disposition of property is by
law required to be in writing, or has been registered
according to the law in force for the time being as tothe
registration of documents,

Proviso (5) Any usage or custom by which incidents, not
expressly mentioned in any contract, are usually annexed to
contracts of that description, may be proved.

Provided that the annexing of such incident would not

_be repugnant to, or inconsistent with, the express terms of
the contract.

Proviso (6) Any fact may be proved which shows in what
manner the language of a document is related to existing
facts. :

-

3
.

Lllustrations.

. . . &

. (a) A policy of insurance is effected on goods ““in ships from
Colombo to London.” The goods are shipped in a particular
ship which is lost. The fact that that particular ship was
orally excepted from the policy cannot be proved.

(&) A agrees absolutely in writing to pay B Rs. 1,000 on the 1st
of March, 1873. The fact that, at the same time, an oral
agreement was made that the moneyshould not be paid till the
31st of March cannot be proved.

(¢) Anestate called the “ Ramporse estate ” is seld by a deed which
contains a map of the property sold. The fact that land noi
included in thé map had always been regarded as part of the
estate and was meant to pass by the deed cannot be proved.

(d) A enters into a written contract with B to work certain
mines, the property of B, upon certain terms, A was induced
to do so by a misrepresentation of B’s as to their value. This
fact may be proved. s .

(¢) A institutes a suit against B for the specific performance of
a contract, dnd also prays that the contract may be reformed
as 16 one of its provisions, on the ground that that provision was
inserted in it by mistake. A may prove that such a mistake
was made as would by law entitle him to have the contract
reformed.

(f) A orders goods of B by a letter, in which nothing is said a¢
to the time of payment, and accepts the goods on delivery.
B sues A for the price. A may show that the goods were
supplied on credit for a term still unexpired.

(9) A sells B a horse and verbally warrants him sound. A gives
B a paper in these words : “ Bought of A a horse for Rs. 500.”
B may prove the verbal warranty. .

(%) Ahires lodgings of B, and gives B a card on which is written
“Rooms Rs. 200 a month.” A may prove a verbal agreement

- - that these terms were to include partial board.

A hires lodgings of B for a year, and a regularly stamped agree-
ment drawn up by a notary is made between them. It is silent
on the subject of board. A may not prove that board was
included in the terms verbally.

(¢) A applies to B for a debt due to A by sending areceipt for the
money. B keeps the receipt and does not send the money.
In a suit for the amount A may prove this.

(/) A and B made a contract in writing to take effect upon the
happening of a certain contingency. The writing is left with

. B, who sués A upon it. A may show the circumstances under
which it was delivered. .

ﬁxclusl@m c;t R T . . . .

evidence to cxplain a.ng?‘ When the language used in a document is on its face

or amend am 3 . .

documant, Lo whiclz%u‘a?;%g d}ffeet,lve, evidence may not be given of facts
: Show its meaning or supply its defects.
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. 1llustrations.
(a%{A‘ agrees in writing to sell a horse to B for “Rs. 1,000 or
8. 1,500.” Evidence cannot be given to show which price
was to be given. '
(b) A deed contains blanks. Evidence cannot be given of facts
which would show how they were meant to be filled.

94 When language used in a document is plain in itself,
and when it applies accurately to existing facts, evidence
may not be given to show that it was not meant to apply to
guch facts. ]

] . Illustration. SR
A sells to B by deed “ My estate at Negombo containing 100 acres.”
A has an estate at Negombo containing 100 acres. Evidence
- may not be given of the fact that the estate meant was one
situated at a different place and of a different size.

95 When language used in a document is plain in -
itself, but is unmeaning in reference to existing facts,

evidence may be given to show that it was used in a

particular sense. '

' Tllustration.

A sells to B by deed “ My house in Colombo.” -

A had no house in Colombo, but it appears that he had a house
at K6tt6, of which B had been in possession since the execution

of the deed.

These facts may be proved to show that the deed related to the.

house at Kotté. )
96 When the facts are such that the‘language used
mjght have been meant to apply to any one, and could not

have been meant to apply to more than one of several

persons or things, evidence may be given of facts which show
which of those persons or things it was intended to apply to.

Tllustrations.
(a) A agrees to gell to B for Rs. 1,000 # My white horse.” A has
. two white horses, Evidence may be given of facts which show
which of them was meant. <

() A agrees to .accompany B to Halifax. Evidence may be

5 %ven of facts showing whether Halifax in Yorkshire or
alifax in Nova Scotia was meant.

©7 When the language used applies partly to one set of
existing facts and partly to another set of existing facts, but the

whole of it does not apply correctly to either, evidence may..

be given to show.to which of the two it was meant to apply.
B Llustrations. - : -
A agrees to sell to B “ My land at X in the occupation of Y.
A hgs land at X,.but not in the occupation of Y, and he has
land in the occupation of Y, but it is not at X. Evidence may
_ be given of facts showing which he meant to sell. -

98 Evidence may be given to show the meaning of
illegible or not commonly inte]ligible characters of foreign,
obsolete, technical, local, and provincial expressions, of
abbreviations, and of words used in a peculiar sense.

B Tllustration. T .
A, a sculptor, agrees to sell to B ¢ All myemods:”” A has both
models and modelling tools. Evidence may be given to show
which he meant to sell. .

090 Persons who are not parties to a document, or their

representatives in interest, may give evidence of any facts

tending to show a contemporanedhis agreement, varying the

terms of the document.

' - Tllustration. - .

A and B make a contract in writing that B ghall gell A certain .
‘cotton, to be paid for on delivery. At the gsame time they
make an oral agreement that three months™ credit shall be
given to A. This could not be shown as between A and B,
but it might be shown by C if it affected his interests.

. CHAPTER VIIL
- English Law of Evidence when, in force.
100 Whenever in a judicial proceeding a question of

‘evidence arigses not provided for by this Ordinance or by
any other law in force in this igland, each guestion shall be

“determined in accordance with the English Law of Evidence

for the time beine. -

B6
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PART il

PRODUCTION AND EFFECT OF EVIDENCE.
CHAPTER IX.

Of the Burden of Proof.

101 Whoever desires any court to give judgment as to
any legal right or liability dependent on the existence of
facts which he asserts, must prove that those facts exist.

When a person is bound to prove the existence of any fact,
.it is said that the burden of proof lies on that person.

1llustrations. o .

(@) A desires a court to give judgment that B shall be punished

" for a crime which A says B has committed. g

A must prove that B has committed the crime,

(5) A desires a court to give judgment that he is entitled to cer-
tain land in the possession of B by reason of facts which he
asserts, and which B denies to be true.

A must prove the existence of those facts.

102 The burden of proof in a suit or proceeding lies on
that person who would fail if no evidence at all were given
on either side. .

Lllustirations. . .
(a) A sues B forland of which B is in possession, and which, as

A asserts, was left to A by the will of C, B’s father.
If no evidence were given on either side, B would be entitled to
retain his possession. -~ .
Therefore the burden of proof is on A. '

&‘b) A sues B for money due on a bond. )
he execution*of the bond is admitted, but-B says that it was

obtained by fraud, which A denies, -
If no evidence were given on either side, A would succeed, as the

bond is not disputed and the fraud is not proved.
Therefore the burden of proof is on B.

103 The burden of proof as to any particular fact lies on
that person who wishes the court to believe in its existence,
unlegs it is provided by any law that the proof of that fact
shall lie on any particular person.

Ilustration.
A prosecutes B for theff, and wishes the court to believe that B
admitted the theft to C. A must prove the admission.
B wishes the court to believe that, at the time in question, he
was elsewhere. He must prove it.

104 The burden of proving any fact necessary to be’
proved in order to enable any person to give evidence of
any other fact is on the person who wishes to give such
evidence. :

Illustrations. . .
(a%aA wishes to prove a. dying declaration by B. A must prove

’s death. . _
() A wishes to prove, by secondary evidence, the contents of a

lost dggument.
A must prove that the document has been lost.

105 When a person is accused of any offence, the burden

of proving the existence of circumstahces bringing the cage

«Within any of the general exceptions in the Ceylon Penal

. Code, or within any special exception or proviso confained

ih any other part of the same Code, or in any law defining

the offence, is upon him, and the court shall presume the
‘absgence of such ¢ircumstances. .

Tllustrations.

(a) A, saccused of murder, alleges that, by reason of unsoundness
of mind, he did not know the nature of the act. o
The burden of the proof is on A.
(b%rﬁw’rbm?gedh‘)f mu&'der, a(]lleges that, by grave aud sudden
m, he was depri -
TRo bardon g S s ogmzfa of the power of self-control.



PART II~CEYLON GOVERNMENT GAZETTE—D=c. 20, 1895 - 699

(¢) Section 316 of the Ceylon Penal Code provides that whoever
except in the case provided for by section 326, voluntarily
causes grievous hurt shall be subject to certain punishments.

A is charged with voluntarily causing grievous hurt under
section 316.

, The burden of proving the circumstances bringing the case under
- section 326 lies on A.

Burden of - 106 When any fact is egpecially within the knowledge of

roving fact i i i
gspecially o hin a.ny person, the burden of proving that fact is upon him.
knowledge. : : Hilustrations.

(@) When a person does an act with some intention other than
that which the charatter and circumstances of the act suggest,
the burden of proving that intention is upon him.

b) A is charged with travalling on a railway without a ticket.
he burden of proving that he had a ticket is on him. -

" Burden of 107 When the question _is'whethe‘r aman is alive or dead,

Lekhes Ryt and it is shown that he was alive -within thirty years, the
have hoer ;?Vyeem burden of proving that he is dead is on the person who
‘ affirms it.
Burden of 108 Provided that when the question is whether a man
proving that is alive or dead, and it is proved that he has not been heard
pe;son is alive of for seven years by those who would naturally have heard
Suiond %ﬁ:g’gf of him if he had been alive, the burden of proving that he is.
for seven years. alive is shifted to the person who affirms it.
M *
Burden of proof 109 When the guestion is whether persons are partners,
as to Pme(flsmp’ landlord and tenant, or principal and agent, and it has been
aegr;zrégy, an shown that they have been acting as such, the burden of
: ‘ proving that they do not stand, or have ceased to stand, to
. each other in those relationships respectively is on the person
. - who affirms it. '
Burden of proof 110 When the question is whether any person is owner

as to ownership.  of agnything of which he is shown to be in possession, the
burden of proving that he is not the owner is oh the person
who affirms that he is not the owner.

Proof of good 111 Where there is a question as to the good faith of a
faith in transaction between parties, one of whom stands to the other *
31":2:':‘(’)%‘;“;‘ 4, i a position of active confidence, the burden of proving the
is in relation Y good faith of the transaction is on the party who'is ina
of active position of active confidence. - .
confidence. -

Lllustrations.

(@) The good faith of a sale bya client to a proctor is in question
in a suit brought by the client. The burden of proving the
good faith of the transaction is on the proctor.

(8) The good faith of a sale by a son just come of age to a father
18 in question in a suit brought by the son. The burden

_ of proving the good faith of the transaction is on the father.
Birth during - 112 The fact that any person was born during the ‘con-
marriage tinuance of a valid marriage between his mother and any
°‘f”i"1‘?s.“'e proof  ypan, ‘or within two hundred and eighty days after its
of legitimacy. dissolution, the mother remaining unmarried, shall be
conclusive proof that such person is the legitimate son of
that man, unless it can be shown’ that that man had no
access to the mother at any time when such person could
* have been begotten, or that he was impotent.

113 It shall be an irrebuttable presumption of the law

Presumption
that a boy under that a boy under the age of Ywelve years is incapable of
twelve years | committing rape.
cannot commit - .
rape. 114 The court may presume the existence of any fact
pfesun’i“y which it thinks likely to have happened, regard being had
existence of to the common course of natural events, human conduct,
certain facts.  and public and private business in their relation to the facts
of the particular case. .
: Llustrations.

The court may. presur.ue——

(2) That a man who is in possession of stolen goods soon after
the theft is either the thief or has received the goods knowing
them to be sfolen, unless he can account for his poskession.

(b) That an accomplice is unworthy of credit, unless he is corro-
borated in material particulars. :

B 6*
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(¢) That a bill of exchange, accepted or endorsed, was accepted
.or endorsed for good consideration. '
(d) That a thing or state of things which has been shown to be
In existence within a period shorter than that within which
such thing or state of things usually ceases to exist is still in

existence.

?3) That judicial and official acts have been regularly performed.

f) That the common course of business has been followed in
particular cases. : ‘

(g) That evidence which could be and is not produced would, if

. _produced, be unfavourable to-the person who withholds it.

(%) That if a man refuses to answer a question which he is  not
compelled "to answer by law, the answer, if given, would be *
unfavourable to him.

() That wherra document creating an obligation is in the hands .
of the obligor, the obligation has been discharged.

But the court shall also have regird to such facts as the following
in considering whether such maxims do or do not apply to the

particular case before it :

As to illusiration (a).—A shopkeepefhas in his till a marked rupee
soon after it was stolen,and cannot account for its possession
specifically, but is continually receiving rupees in the course
of his business. : ’

Ag to illustration (b).—A, a person of the highest character, is’
tried for causing a man’s death by an act of ‘negligence in
arranging certain machinery. B, a person of equally good
character, wha, also took part in the arrangement, describes
precisely what was done, énd admits and explains the common’
carelessness of A and himself.

Ags to illustration (5).—A crime is committed by several persons.
A, B, and O, three of the criminals, are captured on the spot
and kept apart from each other. HEach gives an account of the
crime implicating D, and the accounts corroborate each other in
such a manner as to render previous concert highly improbable.-

As to illustration (¢).—A, the drawer of a bill of exchange, wasa
man of buginess. B, the acceptor, was a young and ignorant
person, completely under A’s influence.

As to illustration (d).—Ibis proved that a river ran in a certain
course five years ago, but it is known that-there have been
floods since that time which might change its course.

As to illustration (¢).—A judicial act, the regularity of which isin

. question, was performed under exceptional circumstances.

As to illustration (f).—The question is whether a letter was
received. It is shown to have been posted, but the usual course
of the post was interrupted by disturbances.

As to illustration (g).—A man refuses to produce a document
which would bear one confract. of small importance on which
he is sued, bat which might also injure the feelings and reputa-
tion of his family, . .

As to illustration Sh).—A man refuses to answer a question which
he is not compelled by law to answer, but the answer to it might
cause loss to him in matters unconnected with the matter in
relation to which it is asked. - i

As to illustration (¢).—A bond is in possession of the obligor,
but the circumstanées of the case are such that he may have

stolen it.

CHAPTER X.

Estoppel.

115 " When one person has by his declaration, act, or
omission intentionally caused or permitted another person
to believe a thing to be true and to act upon such belief,
neither he nor his representative shall be allowed in any
guit or proceeding between himself and such person or his
representative to deny the truth of that thing.

Estoppel.

Tilustration.

A intentionally and falsely leads B to believe that certain land
- belongs to A, and thereby induces B to buy and pay for it..

. The land afterwards becomes the property of A, and A seeks to
set aside the sale, on the ground that at the time of the sale he
};mﬁi no title. He must not be allowed to prove his want of

itle. :

Estoppel of . 118 No tenant ;)f immovable prdperty or person claim-
tenant. _  Ing through' such tenant, shall, during ihe continuance of
the tenancy, be ?ermltted to denvy that the landlord of such
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-tenant had, at the beginning of the tenancy, a title to such .
-immovable property; and no person who -came upon any

immovable property by the livense of the person in possession

~ thereof shall be permitted to deny that such person had a title
. to such possession at the time when such license was given.

117 (1) No acceptoi of a bill of exchange shall be per-.
mitted to deny that the drawer had authority draw to such
bill or-te-endorse it. - : :

(2) No bailee, agent, or licensée shall be permitted to
deny that the bailor, principal, or licensor, by whom any

_ goods were entrusted to any of them respectively, was entitled

to those goods at the time when they were so entrusted.

Provided that any such bailee, agent, or licensee may show

that he was compelled to deliverfup any such goods to-some
person.who had a right to them as against his bailor, prin-
cipal, or licensor, or that his bailor, principal, or licensor
wrongfylly, and without notice to the'sbailee, agent, or

- licensee, obtained the goods from a third person, who has

claimed them from such bailee, agent, or licensee.
- Eaplanation—The acceptor of a bill of exchange may deny
that the bill was really drawn by the person by whom it
purports to have been drawn. -

CHAPTER XI.
Of Wiitnesses. A
118 AIl persons shall be competent to testify unless

the court considers that they are prevented from under-

standing the questions put to them, or from giving rational
answers to those questions, by tender years, extreme old
age, digease, whether of body or-mind, or any other cause
of the same kind. .

Ezplanation.—A lunatic is not incompetent to testify unless he
is prevented by bis lunacy from understanding the guestions
put to him and giving rational answers to them,

119 A witness who is unable to speak may give his
evidence in any other manner in which he can make it
intelligible, as by writing or by signs; but such writing
must be written and the signs made in open court. Evidence
80 given shall be deemed to be oral evidence.

© 120 (1) In all civil proceedings the parties to the suit
and the husband or wife of any party to the suit ghall be
competent witnesses.

(2) In criminal proceedings against ady person the
husband or wife of such person respectively shall be a
competent witness if called by the accused, but in that case
alk communications between them shall cease to be privileged.

(3) In criminal proceedings against a husband or wife
for any bodily injury or violence inflicted on'his or her wife
or hushand, such wife or husband shall be a competent and

compellable witness. . :

(4) In criminal trials the accused shall be a competent
witness in his own behalf, and may give evidence in the
same manner and with the like effect .and consequences
a8 any other witness, provided that, so far as the cross-
examination relates to the credit of the accused, the court
may limit the cross-examination to such extent as it thinks
proper, although the proposed cross-examination might be
permisgible in the case of any other witness.

121 No judge or magistrate shall, except upon special -

order of a judge of a superior court, be compelled to
answer ‘any questions as to his own conduct in court as
such judge or magistrate, or as to anything which came
to-his knowledge in court as such judge or magisfrate ; but
he may be examined as to other matters which occurred in

" his presence while he was so acting.

IMlustrations.

(a) A on his trial before the Supreme Court, says that a depo-
sition was improperly taken by B, the magistrate. B cannot
be compelled to answer questions as to this, except upon the
special order of the judges
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" (b) A is accused before the disirict court of having given false
evidence before B, a magistrate. B cannot be asked what A
said, except upon the special order of the district judge.

(¢) A is accused before the Supreme Court. of attempting to
murder a police officer whilst on his trial before B, a distriet
judge. B may be examined as to what occurred. C -

122 No person who is or has been married shall be com-

pelled to disclose any communication made to him during
marriage by any person to whom he is or has been married,
nor shall he be permitted to disclose any such communi-
cation, unless the person who made it, or his representative
in ‘interest, consents, except in suits between married

persons, or proceedings in which one married person is

prosecuted for any crime committed against the other, and
exeept in cagses mentioned in section 120 (2).

123 No one ghall be permitted to produce any un-
published official records relating to any affairs of State, or
to give any evidence derived therefrom, except with the
permission of the officer at the head of the department
concerned, who shall give or withhold such permissgion as he
thinks fit, subject, however, to the control of the Governor.

124 No public officer shall be compelled to disclose
communications made to him in official confidence when
he considers that the public interests would suffer by the
disclosure. .

125 No magistrate or police officer shall be compelled to
say whence he got the information as to the commisgion of
any offence, and no revenue officer shall be compelled to
say whence he got any information as to the commission of
any offence against the public revenue or the excise laws.

Explanation.—* Revenue officer ” in this section means any officer
employed in or about the business of any branch of the public
revenue, or in or about the business of any Government farm.

126 No advocate, proctor, or notary shall at any time be
permitted,.unless with his client’s express consent, to disclose
any communication made to him in the course and for the
purpose of his employment as -such advocate, proctor, or
notary by or on behalf of his client, or to state the contents
or conditions of any document with which he has become
acquainted in the course and for the purpose of his
professional employment, or to disclose any advice given
by him to his client in the course of and for the purpose of
such employment : Provided that nothing in thissection shall
protect from disclosure—

(1) Any such communication made in fartherance of any

’ illegal purpose ; .

(2) Any fact observed by any advocate, proctor, or notary

in the course of his employment as sach, showing
that any crime or fraud has been committed since
the commencement of his employment.

Tt is immatérial whether the attention of such advocate
or proctor was or was not directed to such fact by or on

behalf of his client. .
Egplanation—The obligation stated in this section continues
after the employment has ceased.
Illustrations.
(@) A, a client, says to B, a proctor, “ I have committed forgery

. and I wish you to defend me.” '

As the defence of 3 man known to be guilty is not a criminal
purpose, this communication is protected from disclosure.

_(®) A, aclient, says to B, a proctor, “I wish to obtain possession
of property by the use of a forged deed, on which I request
you to sue.”

This communication, being made in furtherance of a criminal

. purpose, is not protected from disclosure.

(¢) A, being charged with embezzlement, retains B, a proctor, to
defend him. * In the course of the proceedings B observes that
an entry has been made in A’s account book charging A with
the sum said to have been embezzled, which entry was not in
the book at the commencement of his employment.

This being a fact observed by B in the course of his employment,

. “h"w“’é that a fraud has been committed since the commence-
- ment proceedings, it is not protected from disclosure. -



PArT IL—CEYLON GOVERNMENT GAZETTE—DEc. 20, 1895

703

Section 126 to
apply to
interpreters, &c.
Privilege not
waived by
volunteering
evidence.

Confidential
communication
with legal
advisers,

Production of
witness’s title
deeds.

By a party to the
suit.

Banker’s books.

Production of
documents
which another
person having
possession could
refuse to
produce.

Wiiness not
excused from
answering on
ground that
answer will
criminate.

Not liable for
prosecution for
such answer,

Court shall
explain -
sub-section (2).

Accomplice,

Number of
witnesges,

Order of
production and
examination of
witnesses,

127 The provisions of section 126 shall apply te inter-
preters and the clerks or servants of advocates and proctors.

128 1f any party to a suit gives evidence therein at his
own instance or.otherwise, he shall not be deemed to have
<onsented thereby to such disclosure as is mentioned in
section 126, and if any party to a suit or proceeding calls
any such advocaté or proctor as a witness, he shall be
deemed to have consented to such disclosure only if
he questions such advocate or proctor on matters which, but
for such questions, he would not be. at liberty to disclose.

129 No_one shall be compelled to disclose to the court -

any confidential communication which has taken place
between him and his legal professional adviser, unless he
offers himself as 'a witness, in which case he may be
compelled to disclose any such communications as may
appear to the court necessary to  be known in order to
explain any evidence which he has given, but no others.

130 (1) No witness who is not a party to a suit shall be
compelled to produce his title deeds to any property, or
any document in virtue of which he holds any property
as pledgee or mortgagee, or any document the production
of which might tend to criminate him, unless he has agreed
in writing to produce them with the person seeking the
production of such deeds or some person through whom he
claimg, .

(2) No witness who is 2 party to the suit shall be bound
Jo produce any document in his possession or power which
is not relevant or material to the case of the party requiring
its production. - -

(3) No bank shall be compelled to produce the books of .

such bank in any legal proceeding to which such bank is not
a party except as provided by section 90 (d).

131 No one shall be compelled to produce documents in
his possession which any other person would be entitled to
refuse to produce if they were in his possession (except for
the purpose of identification), unless such last-mentioned
person consents to their production, nor shall any one who
is entitled to refuse to produce a document be compelied to
give oral evidence of its contents.

132. (1) A witness shall not be excused from answering
any question as to any matter relevant to the matter in issue
in any suit or in any civil or criminal proceeding upon the
ground that the answer to such question will eriminate or
may tend directly or indirectly to criminate such, witness,
or that it will -expose or tend directly or indirectly to
expose such witness to a penalty or forfeiture of any kind,
or that it will establish or tend to establish that he owes a
debt, or is otherwise subject to a civil suit at the instance of

" Her Majesty or of any other person. »

(2) No answer which a witness shall be compelled by the
court to give shall subject him to any aggest or prosecution,
or be proved against him in any criminal proceeding, éxcept
a prosecution for giving false evidence by such answer,

(3) Before compelling a witness to answer a question the
answer to which will criminate or may tend directly or
indirectly to criminate such witness, the court shall explain
to the witness the purport of the last preceding sub-section.

133 An accotplice shall be a competent witness against
an accused person, and a conviction is not illegal merely
because it proceeds upon the uncorroborated testimory of
an accomplice. .

134 No particular number of witnesses shall in any case
be required for the proof of any fact.

CHAPTER XIL
Of the Examination of Witnesses.
135 The order in which witnesses are produced and
examined shall be regulated by the law and practice for
the time being relating to ¢ivil and criminal procedure

respectively, and, in the absence of any sach law, by the.

discretion of the court.
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136 When either party proposes to give evidence of any
fact, the judge may ask the party proposing to give the
‘evidence in what manner the alleged faet, if proved, wounld
be relevant ; and the judge shall admit the evidence if he
thinks that the fact, if proved, would be relevant, and not
otherwise. . o '

If the fact proposed to be proved is one of which evidence
is admissible only upon proof of some other fact, such last-
mentioned fact musi be proved before evidence is given
of the fact first-mentioned, unless the party undertakes to
give proof of guch fact, and the court is satisfied with such
undertaking. 3

If the relevancy of one.alleged fact depends upon another
alleged fact being first proved, the judge may in his discretion
either permit evidence of the first fact to be given before the
gecond fact is proved, or require evidence to be given of the
gecond fact before evidence is given of the first fact.

Illustrations.

(a) It is proposed to prove a statement about a relevant fact by
a person alleged to be dead, which statement is relevant under
section 32.

The fact that the person is dead must be proved by the person
proposing - to prove the statement before evidence is given
of the statement.

() It is proposed to prove by a copy the contents of a document
said to belost.

The fact that the original is lost must be proved by the person
proposing to produce the copy before the copy is produced.

(¢) A is aécused of receiving stolen property knowing it to have
been stolen.

It is proposed to prove that he denied the possession of the
property. —

The relevancy of the denial depends on the identity of the
property. The court may in its discretion either require the
property to be identified before the denial of thé possession is
proved or permit the denial of the possession to be proved kefore
the property is identified. )

_(d) It is proposed to prove a fact (a) which is said to have been
the cause or effect of a fact in issue. There are several
intermediate facts, (5), (¢), and (d), which must be shown to
exist before the fact ( a% can be regarded as the eause or effect
of the fact in issue. The court may either permit A to be
proved before (b), (c), or (d) is proved, or may require proof
of (b), (¢), and (@) before permitting proof of (a). -

137 The examination of a witness by the party who calls
him shall .be calted his examination-in-chief. :

The examination of a witness by the adverse party shall
be called his cross-examination, R

The examination of a witness, subsequent to the cross-
examination, by the party who called him shall be called his
re-examination,

-

138 Witnesses shall be first examined-in-chief, then (if
the adverse” party so desires) cross-examined, then (if the

party calling him so desires) re-examined.
The examination. and cross-examination mmnst relate
to relevant facts, but the cross-examination need not be

. confined to the facts to which the witness testified on his

examination-in-chief.
* The re-examination shall je directed tothe explanation of
matters referred to in cross-examination ; and if new matter

" ig, by permission of the court, introduced in re-examination, -

thé adverse party may further cross-exaniine upon that

matter.

.. The court may in all cases permit a witness to be recalled

"either for further examination-in-chief or for farther cross-
examination, and if it does so the parties have the right of

~ farther cross-examination and re-examination respectively.

" Oross-

examinafion of -

person called to -
produce & '
document, .

139. A persqn's’umméned to produce a document does

not become @ witness by the mere fact that he produces it,
and cannot be eross-examined unless and until he is called
a8 a witness.,
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140 Witnesses to character may be cross-examined and
re-examined.-

141 Any question suggesting the answer which the
person putting it wishes or expects to receive is called a
leading question. ‘

142 Leading questions must not, if objected to by the
adverse party, be agked in an examination-in-chief or in a
re-examination, except with the permission of the court.

143 (1) Leading quéstions may be asked in cross-
examination subject to the following qualifications :

(@) The question must not put into the mouth of the
witness the vetry words which he is to echo back

- again;and
() The question must not assume that facts have been
proved which have not been proved, or that parti-
cular answers have been given contrary to the fact.

(2) The court in its discretion may prohibit leading
questions from being put to a witness who shows a strong
interest or bias in favour of the cross-examining party.

144 Any witness may be asked, whilst under examina-
tion, whether any contract, grant, or other .disposition of
property, as to which he is giving evidence, was not con-
tained in a document, and if he says that it was, or if he
is about to make any statement as to the contents of any
document which, in the opinion of the court, ought to be
produced, the adversé party may object to such evidence
being given until such document is produced, or until
facts have been proved which entitle the party who called
the witness to give secondary evidence of it.

Explanation.—A witness may give oral evidence of statements
made by other persons about the contents of documents if such
statements are in themselves relevant facts..

Tllustration. -

The question is, whether A assaulted B. C deposes that he heard
A say to D, “ B wrote a letter accusing me of theft, and I will be
revengedson him.” This statement is relevant as showing A’s
motive for the assault, and evidence may be given of it, though
no other evidence is given about the letter.

145 (1) A witness may be cross-examined as to previous
statements made by him in writing or reduced into writing
and relevint to matters in question without such writing
being shown to him, or being proved ; but if it is intended
to contradict him by the writing, his attention must, before
the writing can be proved, be called to those parts of it which
are to be used for the purpoge of contradicting him.

(2) If a witness, upon cross-examination as to a previous
oral statement made by him relevant to matters in "question
in the suit or proceeding in which he is cross-examined and
inconsistent with his present testimony, doesnot distinctly
admit that he made such statement, proof may be given that
he did in fact make it ; but before such proof can be given
the circumstances of the supposed statement sufficient to
designate the particular occasion must be mentioned to the
witness, and he must be asked whether or not he made such
a statement.

146 When a witness is cross-examined, he may, in
addition to the questions hereinbefore referred to, be asked
any questions which tend—

(1) To tést his accuracy, veracity, or credibility; .
2 '1‘01 %iscover who he is, and what is his position in
ife ; or

(3) To shake his credit, by injuring his character.

A'lthpugh the angwer to such questions might tend directly'
or indirectly to criminate him, or might expose or tend -
directly or indirectly to expose Lim to a penalty or forfeiture.

147 1If any such question relates to a matter relevant to
the suit or proceeding, the provisions of section 132 shall
apply thereto.

B7
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148 1If any such question relates to a matter not relevant
to the suit or proceeding, except in so far as it affects the
credit of the witness by injuring his character, the court
shall decide whether or not the witness shall be compelled
to answer it, and may, if it thinks fit, warn the witness that.
he is not obliged to answer it. In exercising ity discretion,
the court shall have regard to the following considera-
tions : . : ’

(1) Such guestions are proper if they are of such a
nature that the truth of the imputation conveyed
by them would seriously affect the opinion of the
court as to the credibility of the witness on the
matter to which he testifies.

(2) Such questions are improper if the imputation which
they convey relates to matters so remote in time,
or of such a character that the truth of the
imputation would not affect, or would affect in
a plight degree, the opinion of the court as to the
credibility of the witness on the matter to which he

) testifies.

(3) Such questions are improper if there is a great dis-
proportion between the importance of the imputa-
tion made against the witness’s character and the
importance of his evidence.

(4) The court may, if it sees fit, draw from the witness’s
refusal to answer the inference that the answer if
given would be unfavourable.

149 No such question as is referred to in section 148
ought to be asked unless the person asking it has reasonable
grounds for thinking that the imputation which it conveys
is well-founded.

Lllustrations.

(a) An advocate is instructed by a proctor that an important
witness is & thief. Thisisa reasonagle ground for asking the
witness whether he is a thief. )

(&) A proctor is informed by a person in court that an important
witness is a professional gambler. The informant, on being
questioned by the proctor, gives satisfactory reasoms for his
statement. This is a reasonable ground for asking the witness
whether he is a professional gambler. )

(¢) A witness, of whom nothing whatever is known, is asked at
random whether he is a thief. There are here no reasonable
grounds for the question. o :

(d) A witness, of whom nothing whatever is known; being
questioned as to his mode of life and means of living, gives
unsatisfactory answers. This may be a reasonable ground for
asking him if he is a professional gambler,

<150 If the court is of opinion that any such question
was agked without reasonable grounds, it may, if it was
asked by any advocate or proctor, report the circumstances
of the case to the Supreme Court or other authority to which
such advocate-or proctor is subject in the exercise of his

profession,

151 The court may forbid any questions or inquiries
which it regards as indecent or scandalous, although such
questions or inquiries may have some bearing on the
questions before the court, unless they relate to facts in-
issue, or to matters necessary to be known iu order to
determine whether or not the facts in issue existed. -

152 The court shall forbid any question which appears
to it to be intended to ingult or annoy, or which, though
proper in itself, appears to the court needlessly offensive in

form.

163 When a witness has been asked and has answered
any question ‘which is relevant to the inquiry only in so far
88 it tends to shake his credit by injuring his character, no
evidence shall be given to contradict him ; but if he answers
falgely, he may afterwards be charged with giving false
evidence.

Huweeption 1.—1f & witness is asked whether he has been previously
onvicted of any crime and denies it, evidence may be given of
S previous conviction.
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Ezception 2.—¥F a witness is ‘asked any question tending to
- impeach his impartiality, and answers it by denying the facts
suggested, hé may be contradicted. ’

Ilustrations.

(a% A dcla,im against an underwriter is resisted on the ground of
raud.

The claimant is askeéd whether, in a former transaction, he had
not made a fraudulent claim. He denies it.

Evidence is offered to show that he did make such 2 claim.

The evidence is inadmissible.

(5) A witness is asked whether he was not dismissed from a situa-
tion for dishonesty. He denies it.

Evidence is offered to show that he was dismissed for dishonesty.

The evidence is not admissible. -

(¢) A affirms that on a certain day.he saw B at Jaffna.

A'is asked whether he himself was not on that day at Colombo.
He denies it. .

Evidence is offered to show that A was on that date at Colombo.

The evidence is admissible, not as contradicting A on a fact
which affects his credit, but as contradicting the alleged fact
that B was seen on the day in question in Jaffna.

In each of these cases the witness might, if hig denial was false,
be charged with giving false evidence.

(d) A istried for a rape on B. Bisasked in eross-examination
whether she has not had illicit intercourse with C and D. She
denies it. Evidence is offered to show that she has had such
intercourse with C and D. The evidence is not admissible.

(¢) A is asked whether he has not said that he would be revenged

- on B against whom he gives evidence. He denies it. He may
be contradicted on the ground that the question tends to
impeach his impartiality. )

1564 The court may in its discretion permit the person

who calls a witness to put any questions fo him which
might be put in cross-examination by the adverse party.

155 'The credit of a witness may be impeached in the
following ways by the adverse party or, with the consent of
the court, by the party who calls him :

(1) By the evidence of persons who testify that they, from

their knowledge of the witness, believe him to be
. unworthy of credit ;

(2) By proof that the witness has been bribed or has
accepted the offer of a bribe, or has received any
other corrupt inducement to give his evidence ;

(3) By proof of former statements inconsistent with any
part of his evidence which is liable to be cobtra-
dicted ; ' .

(4) When a man is prosecuted for rape or an attempt to
ravish, it may be shown that the progecutrix was of
generally immoral character,

Egplanation.—A witness declaring another witness to be unworthy’
of credit may not, upon his examination-in-chief, give reasons
for his belief, but he may be asked his reasons in cross-exami-
nation, and the answers which he gives cannot be contradicted,
though, if they are false, he may afterwards be charged with
giving false evidence.

Tllustrations.

(@) A sues B for the price of goods sold and delivered to B.

C says that he delivered the goods to B.

Evidence is offered to show that, on a previous occasion, he said
that he had not delivered the goods to B.

The evidence is admissible. *

(5) A is indicted for the murder of B.

C ‘says that B, when dying, declared that A had given B the
wound of which he died. )

Evidence is offered to show that, on a previous occasion, C said
that the wound was not given by A or in his presence.

The evidence is admissible. '

1566 When a witness whom it is intended to corroborate
gives evidence of any relevant fact, he may be questioned as
t0 any other circumstances which he observed at or near to
the time-or place at which such relevant fact occurred, if the
court is of opinion that such circumstances, if proved, would
corroborate the testimony of the witness as to the relevant
fact which he testifies.

B 7
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Illustration.

A, an accomplice, gives an account of a robbery in which he took
part. He describes various incidents unconnected with the
robbery which occurred on his way to and from the place where
it was committed,

Independent evidence of these facts may be given in order to
corroborate his evidence as to the robbery itself.

157 - In order to corroborate the testimony of a witness,
any former statement made by such witness whether written
or verbal relating to the same fact at or about the time when
the fact took place_or before any authority legally competent
to investigate the fact may be proved.

158 Whenever any statement relevant under section 32
or 33 is proved, all matters may be proved either in order
to contradict or*to corroborate it, or in order to impeach
or confirm the credit of the person by whom it was made,
which might have been proved if that person had been called
as a witness and had denied upon cross-examination the truth
of the matter suggested.

159 (1) A witness may, while under examination, refresh
his memory by referring to any writing made by himself at
the time of the transaction concerning which he is ques-
tioned, or so soon afterwards that the court considers it likely
that the transaction was at that time fresh in his memory.

(2) The witness may also refer to any such writing made
by any other person, and read by the witness within the time
aforesaid, if when he read it he knew it to be correct.

(3) Whenever a witness may refresh his memory by
reference to any document, he may, with the permission
of the court, refer to a copy of such document, provided the
court be satisfied that there is sufficient reason for the
non-production ef the original.

(4) An expert may refresh his memory by reference to
professional treatises.

180 A witness may also testify to facts mentioned in any
such document as is mentioned in section 159, altheugh he
has no specific recollection of the facts themselves, if he is
sure that the facts were correctly recorded in the document.

llustration.

A bookkeeper may festify to facts recorded by him iin books
regularly kept in the course of business, if he knows that the
books were correctly kept, although he has forgotten the
particular transactions entered.

161 Any writing referred to under the provisions of the
two last preceding sections must be produced and shown
to the adverse party if he requires it; such party may, if
he pleases, cross-examine the witness thereupon.

162 A witness summoned to produce a document shall,
if it is in his possession or power, bring it to court, notwith-
standing any objection which there may be to its production
or to its admissibility. The validity of any such objection
shall be decided on by the court.

The court, if it sees fit, may inspect the document, unless
it refers to matters of State, or take other evidence to enable
it to determine on its admissibility.

If for such a purpose it is necessary to cause any
document to be translated, the court may, if it thinks fit,
direct the translator to keep the contents secret, unless the
document is to be given in evidence, and if the interpreter
disobeys such direction, he shall be held to have committed
an offence under section 162 of the Ceylon Penal Code.

163 When 'a party calls for a document which he has
given the other party notice to produce, and such docu-
ment is produced and inspected by the party calling for its
production, he is bound to give it as evidence, if the party

- producing it requires him to do so, and if it is relevant.

164 When a party refuses to produce a document which
he has had notice to prodiice, he cannot afterwards use the
document as evidence without the consent of the other
Pparty or the order of court.

.
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1llustration.

A sues B on an agreement, and gives B notice to produce it. At
the trial A calls for the document and B refuses to produce it.
A gives secondary evidence of its contents. B seeks to produce
the document itself to contradict the secondary evidence given
by A, or in order to show that the agreement is not stamped.
He cannot do so. .

165 The judge may, in order to discover or to obtain
proper proof of relevant facts, ask any question he pleases,
in any form, at any time, of any witness, or of the parties,
about any fact relevant or irrelevant; and may order the
production of any document or thing ; and neither the parties
nor their agents shall be entitled to make any objection to
any such question or order, nor, without the leave of the
court, to cross-examine any witness upon any answer given
in reply to any such question. .

Provided that the judgment must be based upon fact
declared by this Ordinance to be relevant and duly proved.

Provided also that this section shall not authorize any
judge to compel any witness to answer any question, or to
produce any document, which such witness would be entitled
to refuse to answer or produce under sections 121 to 131 both
inclusive, if the question were asked or the document were.
called for by the adverse party ; nor shall the judge ask any
question which it would be improper for any other person
to ask under section 148 or 149 ; nor shall he dispense with
primary ‘evidence of any document, excepting the cases
hereinbefore excepted.

166 In cases tried by jury or with assessors, the jury or
agsessors may put any questions to the witnesses, through
or by leave of the judge, which the judge himself might put,
and which he considers proper.

CHAPTER XIII
Of Improper Admission and Rejection of Evidence.

187 The improper admission or rejection of evidence
shall not be ground of itself for a new trial or reversal of
any decisions in any case if it shall appear to the court
before which such objection is raised, that, independently of
the evidence objected to and admitted, there was sufficient
evidence to justify the decision, or that, if the rejected
evidence had been received, it ought not to have varied the
decision.

SCHEDULE.

Enactments Repealed.
(See Section 2.)

Number and Year. Title. Extent of Repeal.

|
|

Ordinance No. 3 of | For improving the The whole, except such
1846 Law of Evidence ~ parts as. have already
in this Colony been repealed

Ordinance No, 9 of | To amend the Law, The whole, except sucha
1852 of Evidence  parts as have already

i been repealed

Passed in Counci] the Second day of December, One
thousand. Eight hundred and Ninety-five,

R. W. IEVERS,
Clerk to the Council.

Assented to by His Excellency the Lieutenant-Governor
the Ninth day of December, One thousand Eight hundred

and Ninety-five.

W. T. TAYLOR,
Acting Colonial Secretary.
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NOTICES IN TESTAMENTARY ACTIONS.

In the District Court of Kandy.
Order Nisi.

In the Matter of the Estate of Egoda-
g%s:{:?iiﬁ:;? wallauwe Punehirale Arachchi, late
No. 1,898. of Dammantenne in Matale, de-

ceased,

Bgodawallauwe Dingiri Amma...c...ceeeerns.. Petitioner..

N And

1, Egodawallauwe Loku Menika ; 2, Ego- ‘
dawallauwe Ran Banda; 3, Egodawal-
lauwe Dingiri Amma ; 4, Egodawallauwe
Xumarihami; 5, Egodawallauwe Wije-
ratne Banda ; 2nd, 3rd, 4th, and 5th Fy
their guardian ad litem the 1st respo.. '
denteieeeennee. certressereraencane crencesnemeranonnt Respondents.

HIS matter coming on for disposal before John |

Henricus de Saram, Bsq., District Judge of Kandy,
on the 22nd day of October, 1895, in the presence of Mr.
Sproule, Proctor, for the petitioner FEgodawallauwe
Dingiri Amma ; and the affidavit of the said petitioner,
dated the 19th day of October, 1895, having been read :

It is declared that the said Fgodawallauwe Dingiri
Amma is the widow of Egodawallauwe Punchirale Arach-
chi, deceased, and as such is entitled to have letters of
administration to the estate of Egodawallauwe Punchi-
rale Arachchi, deceased, issued to her, unless the respon-
dents above-named shall, on or before the 22nd day of
November, 1895, show sufficient cause to the satisfaction
of this court to the contrary.

J. H. pe SARAM, = |

The 22nd day of October, 1895. District Judge.

This order nisi is extended to the 24th day. of January:
1896, and it is ordered that the said Egodawallauwe
Dingiri Amma, of Dammantenne in Matale, will be de-
clared entitled to have letters of administration to the
estate of Egodawallauwe Punchirale, of Dammantenne,

deceased, issued to her, unless the respondents named in
the order nisi shall, on or before the 24th day of January,
1896, show sufficient canse to the satisfaction of this
court to the contrary.

. J. H, pE SARraM,
The 6th day of December, 1895, District Judge.

In the District Court of Badulla.

In the Matter of the Intestate Estate of

No. B 75 Dimbuletennegedare Karuna Arachchil-

: : lage Punchiralle, late of XKiriwane in
Mahapalata.

Order Nisi.

HIS matter coming on for disposal before J. G.
Praser, Esq., District Judge of Badulla, on the
12th day of December, 1895, in the presence of Maha-
kumbure Dissanayake Mudianselage Kirimenika, of
Dimbuletennegedare, and the affidavit and petition of
the said applicant, dated 12th December, 1893, having been
read: Tt 1s ordered that the said Mahakumbure Dissa-
nayake Mudianselage Kirimenika be, and she is hereby
declared entitled to have letters of administration to the
estate of the decensed Dimbuletennegedare Karuna
Arachchillage Punchirale issued to her, unless Suwande- .
rale, Dingiri Menika, Mudianse, Muttu Menika, Kiriwante,
Dimbultennegedare Karuna Arachchillage Muttu Menika,
Ranhami, Ukku Menika, Ran Menika, Hudu Kuma,
Kiriwante, Muttu Menika, Hudu Banda, and Heen

- Menika shall, on or before the 29th January, 1896, show

sufficient cause to the contrary.

J. G. FRASER,
12th December, 1895. District Judge.

@ .

NOTICES OF FISCALS’' SALES.

Western Province.
In the District Court of Colombo.
The Wharf and Warehouse Company, Ltd...... Plaintiffs.

No.gl,819. Vs. .
Joseph Wijetunge Grooneratne, of Madampe in
ChilaW.eeniiirienienriieeronrnsaassrnanss vesessesessc Defendant.

NOTICE is hereby given that on Monday, January 13
. 1896, at 4 o’clock in the afternoon, will be sold by
public anction at the premises the following property,
L d

iz, 1 —
) All that undivided half of a garden and of the buildings
standing thereon, bearing assessment Nos. 171, 172, 173,
and 174, present Ngs. 193, 194, and 195, situated at
Nal;a!a.ga.m_ street within the Municipality of Colombo,
whirh entire property is bounded on the north by
Nakalagam street, on the east by the garden of Janchy,
presently of Petiagodagamage Hendrick Perera, on the
south by thil canal, and on the west by the property of
Dona Chril , presently of Simon Cornelius Perera
‘Wijesekera Guinawardana, and which entire property con-
tains in exsent 1953 square perches, mortgaged by bond
- dated November 11, 1884, and declared specially bound and
executable for the decree entered in the above case on
the footing of thé said niortgage. o

, o W. P. D. VANDERSTRAATEN,
Fiscal's Office, Acting Deputy Fiscal.
Colombo, Degcember 18, 1895, o

Central Province.

In the District Court of Colombo.

Frederick Justin Schrader, of Kadirana in
Negombo.......... ceerersssnenisrtasies cessinsasann «easss Plaintiff,
No. C/1. Vs.

Gerard Wijeyekoon, of the Town of Matale...Defendant.

NOTICE is hereby given that on January 9, 1896,
commencing at 12 o’clock noon, will be sold by
public auction at the premises the following property of .

the defendant, viz. :(—

1. An allotment of land, situated in the town of
Matale ; bounded on the north by land described in plan
50,602, now property of Mr. Alexander Ross, east by
the land claimed by natives, now owned by the Baptist
Mission, south by lot 14, now the property of Vetty
Velopille and lot 16, now the property also of the
Baptist Mission, and west by Main street (roads to
Trincomslee), containing in extent 1 rood and 30 perches
aceording to the survey and description thereof, authenti-
cated by Captain Ch. Sim, Surveyor-General, with five -
substantial dwelling-houses including the outhouses and
other buildings described in Government grant, dated
August 22, 1859, under the hand of His Excellency Sir
H. G. Ward, Governor, situated in the Town of Matale,
Central Province.

2. The dwelling-house and garden, comprising of all
that garden called Mahakoswatta, of about 10 amunams
In extent with the buildings constructed and standing
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thereon, situated in the village Hulangama, Matale,
Central Province aforesaid ; boundéd on the north by a
ditch and the garden. of C. Silva, Mudaliyar, south bya
ditch and the garden of Kalu Naide and Somalie, west by
a diteh and the garden of Kalu Naida; and on the east by
the fence of the garden of Mr. S. J. Mills, described in
deed No. 2,053, dated September 30, 1854, attested by
A.J.Smith, Notary Public, Kandy, including the dwelling-
house, onthouses, stabling, the stores, machinery, live and
dead stock thereto belonging. ) , .

3. The house called Albert House, with the pieces of
land surrounding it, comprised of the following tracts of
allotments of land : —

(A) An allotment of land, situate in the Disirict of
Matale in the Central Province aforesaid; bounded on the
north by a road, on the east by a fence of land said to
belong to the Crown, south by a stream, and on the west
by a lane, containing in extent 1 acre and 37 perches.

(B) An allotment of land situated in the village
Hulangama, Kohonsiyapattu, in the District of Matale in
the said Province; bounded on the north by a stream called
Brahamana-ela, east by the land described in plan
50,266, and on the sputh by a road, containing in extent
1 rood and 19 perches.

(C) An allotment of land called Millagastenna,
situated in the village Dodandeniya in the Kohonsiyapattu,
Matale south, in the said Province; bounded on the east by
the land claimed by D. D. de Silva, south-east by the land
said to belong to the Crown, south by a road, north-west
by land claimed by David Appu, containing in extent
27 perches.

(D) An allotment of land called Millagastenna,
situated in the village Dodandeniya in the Kohonsiyapattu,
Malate, in the said Province ; bounded on the north and
north-east by land claimed by D. D. de Silva, on the south-
east and south by Brahmane-ela, west by Brahmana-ela,
" by a road and by a paih, containing in extent 3 acres and
6 perches.

(E) An allotment of land situated in the Province
and district aforesaid ; bounded on the north by a road,
east by a lane, south by a path and by a stream, west by
land said to belong to the Orown ; in extent 3 roods and
3 perches,

(F) Anallotment ofland situated 4t the village Hulan-
gama, Kohonsiyapattu, district and Province aforesaid ;
bounded on the north by a road, east by land described in
plan 50,262, south by a stream, west by land described in
plan 50,262, in extent 1 acre.

(@) Theland known as Dambagahamulahena, sitnated
at Pallegama in Hulangama in the district and pattu
aforesaid ; bounded on the east- by the fence of Mr.
Hopman’s garden, south by deferdant’s garden, west by
the fence and road, north by a stream Maﬁa-ela, in extent
of 3 measures of kurakkan.

(H) The garden of Kongabamulawatta situated in
Hulangama in the district aforesaid ; bounded on the east
by Dombagahamulawatta, west by Kalu Naide Gamua
his garden, north by jungle of Galamadekumbura, south
by the ditch of Mahakosgahawatta.

I) Theland called Hawattetennehena situated in the
village Hulangama in the district aforesaid ; bounded on
the east by Mr. Williamson's garden, south and west by
defendant’s lands, and on the north by a stream Maha-ela,
in extent 3 perches of paddy sowing.

(J) An allotment of land situated at Hulangama in
the pattu and distriet aforesaid ; bounded on the north by
Brahmana-ela, east by land said to belong to the Crown,
south by a road, west by Orown land, containing in extent
2 roods and 32 perches, mortgaged with the plaintif by
bond dated May 13, 1885, and declared bound and execu-
takle for the said judgment.

Amount of writ, Rs. 16,630.

J. J. THORBURN,
Fiscal,

Fiscal's Office,
Kandy, December 9, 1895.

In the District Court of Kandy,

‘P. L. K. Palaniappa Chetty, of Hatton............ Plaintiff.
" No. 10,020. Vs.
Mana Muna Mammadu Meydin, trading under

the name, style, and firm of Una Vana

MUDE sevrvorsrersBorneeconsssessrssarnnnnns seosess Defendant.

D ] OTICE is hereby given that on January 10, 1896,

at 12 o’clock noon, will be sold by public auction
at the premises the following property belonging to the
defendant, viz. ;—

All the goods, stock in trade, wares, merchandise,
fittings, furniture, effects and things and book debts due
to the defendant and to his said firm, and now lying and
being ab the defendant’s shop or boutique bearing Nos, 68
and 69 at the Hatton bazaars, and also all the sundry
goods consisting of cloth, rice, curry stuffs, and provisions,
crockery, glassware, papers, and everything lying in the
said boutiques. . .

Amount of writ, Rs. 1,726:62.

Fiscal’s Office,

J. J. THORBURN,
Kandy, December 16, 1895. i

Fiscal,

North-Western Province. h

In the District Court of Negombo. ‘

M. C. Meyappah Chetty and another ............ Plaintiffs.
No. 2,023. Vs. . )
W. A. A. John Anthony Liowe......c.escieeisieo. Defendant.

NOTICE is hereby given that on the days noted below,
will be sold by public auction at the premises the

right, title, and interest of the said defendant in the

following property, viz. :— :

On Savurday, Januvary 18, 1896, commencing at
10 o'clock A.m.

1. The garden called Kosgahawatta, , sitnated at
Hattiniya ; and bounded on the north, by the land
belonging to Puhula and others, on the east by dewata
road, on the south by the land belonging to Kekula and
and others, and on the west by the ditch which separates
the land called Asdiyawala, containing in gxtent 4 acres -
fully planted. :

2. An undivided one-sixth share of the land bearin,
No. 5 Lr. I, called Paragahayays, situated at Marawila; an
bounded on the north by ortion.of this land, on the -
east by the land belonging to the heirs of the late Mr.
Allino Liowe Mudaliyar, on the south by the land belong-
ing to the heirs of the late Mr. Seneviratna Mudaliyar,
and on the west by a portion of this land, containing in
extent 14 acres 33'13 perches, together with one-sixth of
the buildings standing thereon, fully planted. ‘

8. An undivided one-fifth share of the cinnamon land
bearing No. 4, called Malapalukurunduwatta, situated at
Hattiniya ; and bounded on the north by Hattiniya tank
and boundary limit of Hattiniya, on the east by the land -
called Marandawella, on the south by the boundary limit
of the village Horagolla and by jungle land, and on the
west by the fields of Prigrino Lowe Appuhami and others,
containing in extent 64 acres and 2 roods, partly planted.

4. Anundivided one-fifth share of the land bearing «
No. 8 Lr. G, called Paragahayaya, situated at Marawila ;
and bounded on the north by the garden belonging to
Gabriel Fernando Annavirala, on the east by the land .
belonging to the heirs of the late Marselis Lowe, division
officer, on the south by the land %elonging to Francis
Lowe and by the road, and on the west by the lands
belonging to Romanis Fernando, registrar, and others,
containing 25 acres 2-90 roods, fully planted, S

5, An undivided half share of the garden called
Kadurugahawatta, situated at Hattiniya ;¥pd bounded
on the north by the garden belonging toaNikulas Obiris
and others, on the east by the land belonging to Gaspane
Perora and others, on the south by the garden belonging
to Sadakkutulla Markar and others, and on the west by
high road, containing in extent 7-acres - roods and 3253
perches, fully planted.
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On Friday, January 10, 1896, at 2 o’clock .M.

. 1. One-third share of the land called Sandanan gama-
kele, situated at Sandanangama; and bounded on the north
by the field called Pingawala-agorakumbura belonging

to the defendant and others, on the east by the one-third |-

share of the land belonging #0 Dorothia Ciciliya Lowe
Hamine, on the south by the lands belonging to Migel
Vidane and others, and on the west by the one-third share
of this land belonging to Breena Emaliya Lowe
Hamine, containing in extent 42 acres, planted. .

-

On Monday, Januvary 13, 1896, at 2 o’clock ».M,

1. Half share of the garden called Perunawamarathadi-
tottam, situated at Bathulu-oya; and bounded on the
north by a dewata road, on the-east by the garden belong-
ing to Anthony Fernando, on the south by the garden
belonging to Mr. Paulickpulle Mudaliyar, and on the
west by Puttalam road,,containing in extent 2 acres
planted. -

Amount recoverable, Rs.'11,731-24, and interest.

C. B. PAULICEPULLE,
Fiscal’s Marshal.

Deputy Fiscal’s Office,
Chilaw, December 17, 1895.

Province of Sabaragamuwa.

In the District Court of Kegalla.
Vidanelage Joseph de Mell Appuhami, - of
Horetuduwa in Panadure ..... ««e. Plaintiff Respondent.
No. 256/279. Vs. . -
1, Dulwaladewage Dinensuwa; 2, Do. Adonisa ;
3, Do. Perisa; 4, Do. Suwarisa; 5, Do. Tegi-
risa ; 6, Yakdessalage Loosa ; 7, Do. Andi-
risa ; 8, Do. Babincha ; 9, Do. Dina ; 13,
Adirianwalage Dominchiya ; 14, Do.- Baba-
nisa,—all of Pallekanugala ....uceuunee ...Defendants and
. . Appellants,
NOTICE is hereby given that on Friday, January 24,
1896, at 12 o’clock noon, will be sold by public
auction at the premises the right, title, and interest of
the said plaintiff respondent in the following property
ViZ, i .

An undivided one-third share of the land called and
known as Pallekanugalagama, with all the plantations
standing thereon, situate in Dehigampal korale of the
Three Korales in the District of Kegalla; and bounded on
the north by Udakanugala, on the east by Dehiowita and
Medagoda villages, on the south by Kelani-ganga, and on
the west by Siyane korale, containing in extent two-
thousand acres.

Amount of writ, Rs. 729-994.

T. F, ABAYAROON,
Deputy Fiscal’s Office, Deputy. Fiscal,

Kegalla, December 16, 1895,

‘H. 0, COTTLE, ACTING GOVERNMENT PRINTER, COOLOMBO, CEYLON, -



