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Adventisement.

I

HIS, like Perera’s Armour, 18 a student’s work, and the wmodest
sentiments of the preface to that book are echoed by the com-
piler of this, No originality iz claimed for this digest, but no

pains have been spared to make it as complete as time and materials
could permit. Consistent with the general plan of the work—to deal
only in ountline with the Law of Contract as learned (and practised)
in Ceylon—the temptation to treat somewhat exhaustively of any par-
ticalar topic, however sirong it may have been, especially in the
Roman-Dutch Law division, has been successfully resisted throughout,
with the single exception, perhaps, of lengthy extracts from opinions
bearing on the Law of Master and Servant. In endeavouring to
study brevity in these outlines nothing has been wilfully done, or
knowingly omitted, to detract from the usefuluess aimed at by the
author. This digest is the outcome of very careful and painstaking
research, eovering a period of more than two years, and nothing has been
left undone to e¢nsure accuracy of statements, and this has not been
found very easy in summarising the opinions, at times conflicting, of the
writers on the Roman-Duteh Law.

The portion of the book devoted to the outlines of English
Law contains an Analysis (kindly permitted by the publishers) of Po-
lock's Principles of Contract with references to Anson's Law of Coentract,
followed by select maxims and illustrative cases. The revival of Law-
learning by the pregent Chief Justice of Ceylon has rendered it
necessary, as vegards the Roman-Dutch Law, to go beyond the nar-
row limits of Van Der Linden to Voet, Grotiug, Van Der Keessel, and
Van Leeuwen. Evans' translation of Pothier on Obligations is made
uge of largely. A rummary of the chief Ceylon Ordinances relating
to contracts is given followed by a collection of illustrative Ceylon
Cases., The rulings cited to explain and illustrate the Labour-Lawe of
Ceylon contain the most principal cases on the subject of the relation
of Master and Servant in that country, and no decision of any
importance has been left out. From the scope of this book it has
been thought desirable to exciude all but incidental mention of Ne-
gotiable Instruments and Partnership.

An index kindly compiled by a friend is added. Much
credit is due, and the author’s thanks are, to the Manager of the
(eylon Observer printing works for the clearness and despatch of
workmanship in the printing of these pages. There are a few
misprints, but they are not of such a nature as to necessitate a
gsheet of errate. The author's thanks are due also to Mr. Brodie,
the proprietor of the Clifton Press (where the first eight forms of
the book were printed) for kind facilities in the arrangements re-
garding the printing of the book,

The author cannot conclude this advertisement without grate-
fully acknowledging his thanks to His Lordship the Chief Justice,
8ir John Winfield Bonser, for kind permission to dedicate this Digest
to him : and his thanks are due also to those who (notal!y 2Mr, J. T,
Blazé of the Colombe Bar) by valuable psuggestions and assistance
have encounraged the publication of this book.

The author humbly hopes that, with all its shortcomings.
this Digest will be received favourably by those for whom if is meant,

Colombo, June 21st, 1897. L T
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OPINIONS.

The “Ceylon Examiner,” August 23rd, 1897.
(Edited by J.T. Blazé, Esq., Barrister-at-luw; Advocate, Colombo.)

‘We owe an apology to the author for the delay to notice this book
of which it is now some time since he was good enough to send us an advance
copy. But when we state that the delay was mainly due tn our desire to
examine the book carefully, we are sure be will both forgive the lateness
of this notice, and better appreciate the verdict he did uvs the honeur to
asek at our bands. For we may eay at once that the book, small as it is, con-
tains a very large smount of important and interesting mnutter, judiciously
selacted, carefully arrauged, and expressed with a clearness thut makes it
difficuit to misapprehend, and often with 1 pointed brevity that goes far to
ensure & ready recollection. The plun is admirable, and it has been ad-

mirably executed. Of the making of law books, even locally, there would I

seemn to be no end, if we may judge by certain advertisements attached to
this publication. But hitherto, il we except the Institutes of Justice Thom-
son and the translation of portions of Voet by Mr. Berwick, they have for
the most part taken the form of Reports. And they were adapted rather
to the convenience of practitioners than to the nceds of the student. The
special feature of this book, however, is that it has in view, primarily at
least, the interest of professed students rather than of those who are
sccupied with the practice of the law, It is, in short, a book
compiled by a student for th- use of students; and from its completeness
and accuracy and its lucid armngement is caleulated to be of wxcellent
service to those who would use it as it should he used ; that is to say asa
guide and anxiliary to, uinl not us a substitute for, larger works. No oua
will suppose—nor does the author pretend-—thab the reading of this book
will confer a mastery of such a large nnd difficult subject as that of con-
tracts., But it is safe to say that ite judicious use will help the student
to obtain an accurste outline of the leading principles, and a very fair
koowledge of the lending cases, und in especial will help him so to digest
Lis knowledge that it shall be of gervice not only at an examiunaiion, but
even in the exigen~ies of wctual practice,

The book ie dedicated to Chief Justice Bonser—a very approprinte
acknowledgement of the impulse he bas given to the study of the law in
those Roman Dutch writers wio, ence regarded with a sort of superstitious
vene ation, cume in  later days to be the victims of an equully iudiscrimi-
nating neglect. The first part of the book contains an cutline of the Fuglish
Law of contracts, mainly in the form of an analysis of Pollock’s well-known
book on the subject. Pollock is a book that offers difficeltios by which
students, and even others than local students, mre often repelled, It pre-
supposes a familiarity with legal terms and legal concoptions, and alzo with
legal history, fo to say, which the majority of those who approach it for the
first time seldom bring to its study.

The avalysis pres nted by Mr. Tambysh will do mueb to
Lelp the yoong student to find his way mmid a variety of statements
and facts and references and quotation, the tearing, and very often
even the meuring, of which he fiuds it bard to discover. It wasu
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good ides to enrich this analysis with references to the more popular
work of Anson; and it is safe to say that apy one who has taken the pains
to read through Pollock with the belp of these 92 pages of analysis will not
be far to seek as respects the main features of the law of contracts or the
leading decisions on the subject. There follows a very useful summary of
cases illustrative of the principles analysed in the previons section and a
selection of maxims relating to contracts. Thie seems to us a very usefal
section, and we could even wish it were longer. Next comes a very ser-
viceable outline of the Romun-Dutch Law of contracts. Itis in this part
of his studics that the stndent is most offen in néed of help, It is mere
mockery to send him to Voet, who is a8 & rule inaccessible, partly by reason
of the language he writes in, and partly by the difficalty of searching in
80 lurge a apace for the exact thing wantecf. Even Grotins snd Vander nﬁee-
sel are hard fo come by; while Berwick's translation often presents difficul-
ties that fairly keep the originsl in countenance. In these circumstances,
it wass happy idee of the author to pick out the most important topics,
arrange them in methodical fushion, and give brief references to book or
title or chapter or page where the snbject is discussed or referred to, Next
comes a summary of soch Ceylon ordinances as relate to the subject of
contracts, followed immediately by some illustrative rulings of our courta.
Here the author has been greatly helped by, and has made very good use
of, the various local Reporta—from Marshall end Morgan deown to the New
Law Reports. The book closes with a section on a subject, that one would
scarcely have expected to find dealt with in a work such as this, The
anthor has, however, both shown good judgment and proved hiz desire to be
useful by dealing with it, though ever 8o briefly. The Contract between
master and servant is a subject of every day interest to many, and, we
need scarcely add, a subject bristliog with difficalties. Bnt here is one
more aid. KEven one of the latest cases, the ** Orwell Cooly Case,” is we see
referred to. We wonld commend this part of the book to the attention of
those it chielly concerns. Not, of course, that we recommend itasan ar-
moury whence either master or servant may obtain all the equipment needed
to fight out a court case. 'That wonld be to make a very hazardons ex-
periment, and by no means to put the book to the use it was intended for.
But a reference, for example, to such statements as: “ A master bas no right
to stop any portion of his servant's wages for misconduct " and “A master
has no right to transfer to another his servant's contract of service without
the servant’s consent” might be of very great mee in saving
much disappointment aud vexation and preventing many Indicrons and
expensive mislakes. On the whole, we have nothing but praise for this
volame. [t is full; it is clear; it is sound; it is exceedingly helpful. We
have said that it was depigned for stndents. We will add that it will be
found very sseful even by busy practitioners whenever they have need to
refresh their memory upon some point or principle. In a word, the book
is a bappy idea, very happily carried ont. Might we say that we have
noted a few errors? Most of them are mere disfigurementaand in no way
injore the sense. But at page 145 (the 10th line from the bottom) there is
an omission which readers would do well at onceto supply—the omission of
not before fiable in regard to wife’s immovables,

The “ Ceylon Observer,” July 3lst, 1897,

It seerue to us laymen, to be a handy digest, concisely and elearly
arranged and of great use Lo law-students. 1t is also nsefal in regurd to the
local Labour Laws and cases decided under them, a matter that should
interest planters.
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The “Times of Ceylon,” July 28th, 1897.

Mr. Tambyah bas done well in having selected the Law of
Contract, for it is .a subject most likely to interest every individual
of the community. He informs the public that he lays no claim to originulity
but there is no doubt he hes succeeded in putting together, on a very impor-
tant subject, a large amount of valuable information, which he hopes will
be of some mse to the members of the Legal Profession and to the public,
and particalarly to the planters of Coeylon.

: The compiler divides his subject into seven perts, and his treatment
of it is very creditable to him. In his first part he gives ue the Qutlines of
English Law on the suhject, with references to cases illustrative of that Law.
This is followed by a chapter containing some of those maxims relating to
contracts, with which every lawyer is supposed to be familiar.

The compiler then proceeda to state the outlines of Roman-Dutch
Law; on the nature of Obligations and Contracts with references to the

t Jurists Vun der Linden, Grotins, Voet, Van Der Keesel, and Pothier.
ﬁ:subjact treatei in this chapter is well summarised, and the law student,
in particaler, will find all that he needs to know in a concise form without
being obliged to dive into those ponderous tomes which are monuwents of
the iearning und industry of the jurista refered to.

The next part containé a summary of the chiel Csylon Ordinances
relating to Contracts. This is a very useful chapter. It deals with simple
Contracts in writing, and notariully executed Contracts, and as to what
establishes an interest in land, &c. [t also informs the reader in what
matters the Englith law and English Commercial law are in force in Ceylon,
and aleo contains a few valuable notes as regards & married woman's property
and prescription in the matter of Contracts.

The compiler follows up the above with a select collection of cases
or rulings bearing on the subject of Contracts; and the last portion of the
compilation closes with a collection and arangement of the most important
ralings of the Supreme Court on the Law of Master and Servan! in Ceylon.
In other words, this collection, with two exceptions, relates Lo the Labowr
Laws of Ceylon affecting planters who will ne doubt, find in this compilation
all they need to know in respect of their rights, obligations snd liabilities;
and the obligations and liabilities of those employed under them. In view
of the uncertainty connected with the construction of the Labour Laws at
present in force, and the want of a Book of Reference in which the planter
can find all the information he needs for his guidance in dealing with the
Iabour foree at bis disposal, it would certainly be to his interest to secure a
copy of this useful little boolk so carefully compiled by Mr. Isaac Tambyah.

We heve only now to congratulate the compiler on the success he
has achieved by his industry and diligens research in being able to offer to
the profession and the public a neat little work on the Law of Contracta.

The “Ceylon Patriot,” August, 27th, 1897.

The book is handy snd convenient in form and compresses a large
amount of useful matter in a small compass. It is dedicated with perinission
to the Hon Sir J. W. Bonser, Chief Justice of the Ialand who has done much
to revive the learning of the Law in Ceylon. Mr. Tambysh’s object has been
ag he tells us in his advertisroent to give the student a fair outline of the
scope and extent of the Erglish and Roman-Datch Law on the subject, slong
with a collection of illustrative Ceylon and English ceses with notes on some
maxims relating to vontracts, a summary of the chief Ceylon statutes relating
to contracts and case notea on the labour laws of Ceylon. We think the book
well realizses its profegsione, We mighty safely say that an intelligent perusal
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-of the volume would educate a student beiter than the reading of much sab-
stantial law and it might be safely viewed as a practitioner’s text book just as
much as & student’s manual. It is atruism that & good piece of work would
aiways create a demand and without slighting eimilar existing literstare
upon the law of contracta we think the care and induystry bestowed onm thia
volnme entitles it to a recognition at the hands of the frofmion. Under
the bead of Master and Servant all the most important decisions relating to
the labour laws as affecting planters have been cited together with references
tothe labour ordinances. This bcok therefore must find a place in the
Library of every planter along wi.h Ferguson’s Ceylon Hand Book and

Directory.

From the Hon. Mr. Justice Lawrle, Supreme Court, Ceylen,

It seems very carefully prepared ....and is the result of much
reading and study.

From Sir Harry Dias, Retired Judge of the Supreme Court, Geylon.

You bave, I think, correctly dealt with the English and the Dutch
law on the sabject of contract as ideatical. The Romsan Law as yon
know, is the foundation of the Civil Law of the civilized world. What
we call the Roman-Dutch Law is nothing more than the Roman Law
with such modifications a8 are called for by local circumstances. The
American Jurists, sent as Kent and Story, bave largely used the Roman
Law pure and simple. The Knglish Law of Contracts is full of Roman
maxims which are founded on natural equity which may be expected to
pervade the lawa of all civilized nations. Your book will be of great
service to lawyers, particularly luw-students who will bave before them in a
small compass a short account of the written and the unwritten law of con-
tracts.

From F. Domhorst, Esq., Advocate: the Unofficial Leader of the
Bar, Colombo.

I bave more than cursorily examined your work: and have been
struck with the careful study of English and Roman-Duteh Law text-books
and authorities which its pages bear testimony to. The arrangement is all
that can be desired, and 8s a book of reference it cannot fail to be of much
service not only to the student but also to the practitioner and pleader,
You have placed within their reach valoable and usefnl information to
secure which would require time, labour and research. Your grooping is
excellent. It enables one to at once grasp the main principles of the Law of
Contract under the two systems and to note the points of differevnce and
similarity. The bqok is a speaking record of patience, industry, persever-
ance, attention to detail, and careful and critical study.

From H. L. Wendt, Esq, Acting Solicitor-General, Ceylon.

1 think yonr work, which 1 have now had an opportunity of
Jooking through, wiil greatly aid the student in acquiring a methodieal
grasp cf that branch of the law, and even tbe practitioner will find it usefal
as an index by reason of the reference to anthority. The Roman-Dutch
Law portion is well done, difficult as the task was . . . Your notes on
the Labour Laws are a necessary supplement to Lewis's and Crawfords

book.
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From T. E. D. Sampayo, Esq., Barrister-at-Law; Advocate and
Law Lecturer, Colombo.

The cursory glance T have had into it convinces me that it will be of
pse to law-students, for whom 28 you iuform me it is intended. 1t will
werve as a valuable wids de menisire.

From E. C. Dumbleton, Esg., Barrister-at-Law., Crown Counsel;
Law-Lecturer, Colombo.

My impression on perusal was that the book .id you infinite
credit. There are some cierical errors which do uet, as I think, detract from
the value of the boek, which I regard as an augury of higher successcs.

From J. R. Weinman, Esq, Advocate, Colombo.

I was unwilling to commit myself to an opinion before carefully
going tbrovgh the book. 1 bave dune so and aim now in a position to
congratuiate yon on the snccess of your euterprise. 1t will prove a usefal
guide not only to law-students but even tu exmminers of Jaw-students.
You very properly disclaim originulity in your publication; you huve read
and digested excellently the best books bearing on the subject.

From Walter Pereira, Esq.,Barrister-at-Law; Advocate, Colombo.

It will prove a useful little book not only to students but to
practitioners us well. (ten in the course of practice counsel bave tu uscertain
the exact words in which certain definitions, principles etc., are couched by
authors of t2xt-books and by judges. In such cases * Tambyah's Digest " will
bereafter come handy as fas as the Law of Contract ia concerned.

From B. W. Bawa, Esq., Barrister-at-Law; Advocate, Colombo.

1t is evident that you have given much time and thought to its pre-
parstion. The arrangement and classification are excellent. 1 have no doubt
the work will be of great service to luwyers and students

From Felix R. Dias, Esq., Barrister-at-Law ; Crown Counsel,
Colombo.

I bhave no doubt it will be a valuable addition tu every student’s
library. You seem to bave devoted much time and trouble to its production

—

From C. M. Fernando, Faq,, Barrister-at-Law : Advocate,
Colombo.

It bas been carefully compiled and judging from the variety und

mass of the information it contains, I feel sure iL will be of much assistance
to the student and the practitioer,
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From F. M. De Saram, Esq., Barrister-at-Law; Advocate, Colombo.
Your Digest is admirably got up, and will, I am sure, be of great’

Lielp to students and also to the judges of our Courts. It is 4 book which
every lawyer vaght to have in his library.

From Walter Drieberg, Esq., Barrister-at-Law ; Advocate;
Law-Lecturer, Colombo.

It is u very good epitome of the law of obligations and it will be
of great assistance to students preparing for the law examinations.

From Herman A. Loos, Esq., Barrister-at-Law; Advocate,
Colombo.

A great deal of trouble and care has evidently heen expended by you
in the compilation of the digest which should be of use to students,

From James Van Langenberg, Esq., Barrister-at-Law ; Advocate,
Colombo.

I havelittle doubt thatit will be of assistance to law-students : as
regards the chapter beaded “ Master and servent,” you have brought together
with accuracy all the chief judgments on the question, sv far ag 1 can see.

i p—

From Thomas De Alwis, Esq, Advocate; Law-Lecturer, Colombo.

1t is an excellent work snd will be usefnl both to law-students
and practitioners.

(Opinlons received since printing the above are nol given here,)
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and the Ceylon Reporta made use of are named at p. 147. For the sake of
convenience the usual way of citing Voet hus been departed irom
Thus, instead of Voet. Lib. xlvi, Tit. iii sec. 27, or again Voet 46. 3. 27
will be found in the following pages, 16 Voet iii 27, the first Arabi
numerals showing the Book, the Romaun the title, and the last Arabic
numerals the section. So with Justiniun’s Institutes, Grotius and Van
Leeuwen, Van Derlinden is cited by the page of Henry's edition, Van
Der Keessel by the number of the thesie, Potheir by the number of
the paragraph and Pollock and Anson by the pages.

Besides the list of works above named incidental reference Lias been

made to vthers as will be secn,
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# Digest of the Law of Contract.

1'

Pradiminary
oot one.

z'

Elements of
igreeme nt.

"

OutLines oF EncrisH Law.

il
-

1. AGREEMENT, PROPOSAL, ACCEPTANCE.

Preliminary General Notlons.

(1) A promise or set of promises that the law will enforce
may bz described as a contract.

(2) The specific mark of a contract is the ereation of a right
nof to « thing but fo enother man's eonduct in the fufure.

(3) Binding npature of 2 promise arises not merely be-
" cause of the existence or expression of an intention,
but hecause one party se expressed himself sa to
entitle the other party to rely ¢n his acting in a
certain way.

() The conception of contract feads to a c(}ncephon of the
following notions :

(a) Agreement

(b} Declaration of consent .
(¢) Promise and oifer

(d) Void agreement

(e) Voidable contract.

Nature and scope of Consent: Elements of Agree~
ment.

(1) The most essential element o agreement is the consent
of parties.

(2) . A legally valid agreement must be an act in the law
feon the face of the matter capable of having legal
effects.

(3) It must be the intention of the parties that the
matter in hand shall be such a8 can be dealt with
by a Court of Justice, or at least there must not be
the contrary intention.

(4) There must be an ast in the law determining the rights
and duties of the parties.

(&) A consent or declaration of several persona
is not an sagreement if it affects only ofher
people’s rights.

(h) e g. the verdict of a jury is a concurrent
deciaration of several persons affecting legal
rights—but it is not an agreement since tha
rights affected are not those of the jurymen.
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(¢)  Again e g trustees, Imlding o fond o e
paitl over to lestator’s daugliter on her marrymg
with their consent, give her their consent tu
murry A, B, This declaration of consent
determining  their duty o pay over the
fund affects the duties of the trostees buat it
is not an agrecment vy there ixig inutuctl obfiyation.

3. An agreement contemplates somelhing to be dove
or forborne by one or more of the parties for the
s use ' of the others or other.

(I) An agreement might be defined us purporting to

create an obligation
Itention, {2) True intent of poarties is such intent usa Court of
Justice can take notice of,

(3) Ivtent has to be proved acecording to the general
rules of evidence,

(4) The Law doeanotallow u party to show that his intention
was not in truth such as he made or suffered it to
appear, but in the common and regular course of
things the law gives effect to real as well as apparvent
consent.

4. Proyosal and acceptance.
{1) Agreement can be analysed into proposaland acceptance.
Agreement. (») As in Roman Stipulatio
analyeedl, (b) As in the Indian Contract Aet.

(2) Is the avalysia universally applicable 7 No. It is
best to let the formal o declarstory process of
establishing a contract stund on its own footing.

(3) The analysis is inapplicable to a case of exeenting a deed
or gigning a written agreement:

{a) There is mo proposal or acceptance in the
transaction of executing the deed.

(b} Though the terms of the document must
have buen settled by a process reducible
the acceptance of a preposal, yet,

{¢) the formal instrument has a force apart from
and beyond that of the negotiation which
fixed its termas.

{4) The analysis inapplicable to the case of a lease:

(a) Though there is generally an enforceable
agreement, constituted by letters or  meinos
before the lease is executed, yet the lewse ifself
is & new coniract or series of contracts.

{h) It is difficult to say who proposes and who
accepts. The lessor may be (or may not be)
taken as the proposer because he executes the
lease before the lessee executes the counterpart

(¢) It may be (or may not be) that the coven-
auts are to De taken severally und that in
each one the party with whom it is made
in the proposer and the party bound is
acceptor,
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(3) The analysis inapplicable to a case where two parties
differ as to terins of a contract and accept what a
third party suggests :

(a) Is the first acceptor the proposer of terms
to the other?
{(b) What if both uccept at the same moment?

() In Knglish Law promise may exist and bimd as
contiact before acceptance.

(») Prowicise may be made in writing before there
i any acceptance,

(b) Promise made by deed, though before accept-
anee, 8 binding and irrevoeable,

(e} Here the operation of a deed in matters of
property have been anomalously extended to
matters of obligation.

Void and Voidable acts.

(1) An act is void when it has from the beginning no
legal effect at all, save in so far as any party to it
incurs penal consequences.

(a) Whatis laid down in the Indian Contract Actis
not of universulapplication that, “Everyagreement
not enforceable by law is said to to void,” for

(bY in Knglish Law there are agreements that
cannot be sued upon but recognised by law as
having legal effect. {See Pollock ch. xiii.)

{2) A voidable act takes its full and proper legal effect
unless and until it is disputed and set aside by some
person entitled to do so.

(8) The Indian Act defines to the effoct that
a voidable contract is an agreement such that
one of the parties is entitled at his option to
treat it as never having been binding on him.

(b} But in English Law cases occur whers there
is a contract enforceable by one party alune,
¢ ¢. an agreement required by St. of Frauda to
he in writing, signed by one party and not
by the other.

Consideration. Things to be known to test a

contract.

(1} Consideration is an act or forbesrance or the pro-
mise thereof which is offered by one party to an
agreement and accepted by the other as an induce-
ment to that other's act or promise.

(2) To test a contract after proposal and acceptance it
is essential to know .

() Whether the offer of a contract was made,

(b) What the terms of that offer were.

(¢) Whether there was any acceptance of it.

{d} Whether acceptor was party to whom offer
was made,

Express, Tacit and Pictitious promises.

(1) In so far as a proposal or uacceptance is conyeyed
by words it js eaid to be express, '
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{2) In s far as it is conveyed by conduet it is said
to be tucit. r. g. the passenger who steps into the
ferryboat thereby requesta the ferryman to take him over
for the usnal fare and the ferryman accepts this
proposal by putting off.

(3) A tacit promise may be

(a) Heal: where a relation exista hetween two
Tt parties which iuvolves the performance of
certain duties by once of them and the pay-
ment of reward to him by the other, the
Jury muy infer a prownise.
(b} Fictitious: where u relation exists ete., the
fae el dmply w promise. e,
) An iunkeeper promizes  in this sense to keep his
guest's ponds safely.
(8) Cuse of carrier is analogous.

Fictitlons

{4) In English Law cases of dutivs gquusi er confre tu
are dealt with by the fiction of an implied previous
contract,

(a) Implied previons requestisoften supplemented
by an equally fictitious promise.

{b) Promise actoaal or fictitious, supposed
to relate back to fictitions request. So that

{¢) the transaction which wus the real founila-
tion of the matter i# trested as forming the
consideration in a fictitious contract of the
regular type.

(1) An obligation analogous to contract is imposed.

(¢) Pollock svggests name “Constroctive Con-
tract” to obligations of the nature here mentioned.
ef. “Constructive possession, " and “constructive
notice.”

8. Promises by advertisement and general offer.

(1) Anadvertisement is a proposal which is accepted by per-
formance of the conditions.

{(a) It is an offer to bhecome liable to any person
who happens to fulfit the contract of which
Gensral it js the offer.
afters, (b) Until some person has done this it is a
proposal and no maore.
(¢) It ripens into a promise when its conditions
are fully eatisfied.

(2) Likewise each bidding at a sale by auction is & proposal
and when a particalar bid is accepted by the fall
of the hammer (not bhefore) there is a complete con-
tract with the particular bLidder to whom the lot is
knocked down.

(3) Offer must be distinguished from invitation of offers
and mere declarations of intention may not be treated
ag binding contracts, But eontra cf.

(8) Denton v. 6. N. Railway Co. Railway time-
table, thoughnot publicly revoked, is a proposal
or part of a proposial nddressed to all intending
pessengers and sufficiently accepted by the
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tender of the fare at the station in time for
the advertised train,

Warlww v, Hurrison Every bid in a sale without
reserve is not & mere proposal but a condi-
tional acceptance.

(4) Later decisions bhave held ronfree and maintained the
principle that expressions of willingness to consider
offers must not be confounded with offers to be bLound.

() Difficulties of Dentonv. G. N. R. Co. and Wurlow v.

Harvison,

{a)

{1

()

(e)

If offers to negotiate are offers to be bound
then the manager of & theatire contracts with
every play-goer that the announced piece will
be performed ; and conveners of a meeting
contract with all who come that the meeting
will be held,

Hoppoeing the traveller in Denton v. G. N, R. Co.
(25 1.0.4.B. 129) hadl seen the new time-table just
a8 he offered to take his ticket, then, though
no contract could arise yet his grievance
wonld be the same.

S8imilarly if in the sale in Warlow v. Harrisan
(1 E. & E. 295 the anctjoneer expressly retracted the
statement of the sale being withont reserve, there
couid he no contractas supposed in the judgment
but the bidder's grievance would he the same.

Itis difficult to determine what the contents
and consideration are of the contract supposed
to be made.

(0} ~In Deatoa v, €2, X, R, (', the alleged contract eonnot
be the ordinary coutract Lo carry.  What then !

(Y In Warlme v. Hearvizon a contract is alleged to be com-
plete not on the aceeptance but  on the pwmking
of a bid.

Another difficulty is raiged bythesuggestionthat
in these cases the firat offer or announcement
is not & mere proposalbut constitutesa floating
contract with the unascertained person, if any,
whno shall fulfil the preseribed condition.

(a) Savigny (Obl 2000 says that on thik theory no
action eonld 1w supported,

(3) The notion of a Floating Obligation is supported toa
certain extant hy the decirious above referred to
awd also fn Williamx v, (wrwcardine (4 € & ML G21)

(y) But the decision in Willivwa v, Carwardine scems
to set up a  contract  without any real wnimws
eontrakendi and without any real considerntion,

GAY 1t nay be ndded e Willinms v, Creeesedine that
there connot be an acceptance constituding a eon-
trawct without puy  compimicativn of the proposal
to  the acceptor ar of  the aceeptanee to the
Jrroposer,

{6y An American judgment (i Niwey v, 7,8 A, 92 UL R 73)
liolds that ageneral proposal istreated agsubject {0 a tacit
condition that it may be revoked as publicly as it
was made,
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{7) Other kinds of general proposals (besides those already
noticed) have been dealt with as capable of acceptance
by any one to whose hands they might come.

(a)

In Er purte Asiatic Bunking Corporalion (22 Ch. 39)
it was held that from an open lelier
of credit there may be inferred a proposal or
request by the author of the letter to the
mercantile public to advance money on the
faith of the underiaking expressed in that lotler.

‘R In Williwms v, Byraes (1 Moo, P.C.OXS. 154) dirrn that evi-

dencs required by the Statute of Fraudswould not
be complete withoutsome further writing to show
who in particilar had accepted the propoaal,

Revocations. Conditions of offer. Limits of ace
ceptance and reveocation.

(1) An offer may be revoked at any time hefore accepl-
ance but not afterwards.

@)
()

(e)

Proposer is free to withdraw propoesal before
time given has elapsed

He is not hound to keep it open unless there
in a distinet contract to that effect founded
on & «istinet consideration.

Effect of naming definite time in the proposal
operates s a warning that an acceptance will
not be received after the lapse of the given
titne, not as an undertaking that if given sooner
it shall be.

(2) Conditions of offer.

®

)
(¢}
()
(e)

(3) Limits

(2)
(b}

(e)

Proposer may prescribe time, inanper and
form: if no time ¢r manner or form is pres-
cribid, acceptance must be communicated
within reasonsble time in any reasonable or
usual manner or form.

In neither case acceptor is answerable for delay
throngh proposer's default.

Proposer may presaribe a form or time of
acceptance but not a form or time of refuzal.
Particuler place for acceptance may be pres-
cribed.

Acceptance not communicated to the proposer
or agent does not wake a contracl: but pro-
poser may dispense with this rule to the ex-
tent of taking sction upon the proposal as
equivalent to acceptance.

of revocation.

Revocation of proposal must be cornmunicated
expressiy or tacitly before acceptance.
Revocation after acceptance is too late, though
determined upon before date of acceptance
(Byrne v. Vin Tienhoven 6 C. P. D. 344

An uncommunicated revocation is no revoca-
tion at all,
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(1) Taeit revocation held valil,  Dikinsen v. Dodeds
{2 Ch. D463, Sew Pollock 28-30) gquestioned by Pollock
on the strength of other decisions, It is possible
to understand Cooke v, Oxley (1 R R, 783) ap
laving down that 4 tacit revocation need not be
communicated.

(4) Limits of acceptance and of its revocation—

{n) Acceptance or its revocation must be com-
municuted like proposal provided that means
aunthorized by proposer and in particular des-
patch of apswer by post, are deemed sufficient.

e (L) Acceptance despatched hy post or teiegraph
by st or pimilar means

Tacit

(a) ir complete as agoinst the proposer from the time
of its despatch out of the sender’s control,

(B3) i= effectual notwithstanding any  misearringe or
detay i its  transmizsiun  happening  after such
despateh.

10. Contracts by Corresponilence.

(1) An uncommunicated mental assent cannot muke a con-
tract.  But
Aedls (a) If offer contains request express or implied
R that acceptunce must be signified by doing
' soinething, then as soon as that thing is done
there isa complete contract,

() And the moest important application of this
exrovticn j¢ where posting of acceptance, though

letivr e woves doilvered, is sufficient.

{2) DProposer is bound from ate of acceptance: e from
the time when acceptor has tone all he can to ac-
gept by putting his affirmative answer in a deter-
minate course of trunsmission to the proposer.

(a) At this point the contract is absolute and
irrevocable.

(1) Acceptor free to act on the coniract as valid
anl disregord any revocation reaching him after-
wards.

(3} Proposer iz Lound though, without any default of his
own, the acceptance never reach him.

{#) The man who requests or authorizes an ac-

Wi o ceptance of his offer to be sent in a particular
wever reach way must take the risks of the mode of trans-
SR mission su authorized.

(L) In the common course of affairs the sending
of a written offer by post amounis fo an au-
thority to send the answer in the same manner.

(¢) Persons not in the immediate neighbourhood
contemplate the post-office as the ordinary
andl reasonable means of communication,

{d} Even an offer delivered by hand may con-

" template an acceptance by post. (Henthori v.
Fraser 2 Ch. 27.)

() Acceptunce und revocation,
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A complete contraet 3% inade ut the time when
the letter of ucceptance is posted, though there
be delay in ita delivery. (Howsehold F. I, Cu. v.
(Frunt 4 Ex. Div, 216

Even a revocation despatched after the aceept-
ance and arriving before it would be inoperative.
An  unqualified  acceptance  once  posted
cannot be revoked even by a telegram or
special  messenger outstripping its  arrival
Though ace. be in form an acknowledginent of
an existing agreement yet this will not make
the contract relate back to the date of the
proposal, at all events not so as to affect the
rights of third persona.

Death of proposeris an absolute revocation
thongh not known to the other party, in case
death takes place before prop. is accepted.

(o) Blenth of the proposer iz In itself A revoeation
sinee jt makes the agreement jmpossible by e
moving vne of the persans whose consent wonld
make it, (of Peakineon v, Dodds)

(3} ¥o case suthority re notice to other party being
mnterinl or not.

(y) Death of principsl puta an end Jpee Jaeto  [not
in Roman Law] to ngent's authocity, irrespective
of time of knowledge of fact to agent or third
porties,  (Mledes v, Feee 28 & C W7

(6) The Indian Act follows Roman Law rr oagent':
nuthority. snd genernlly makes knowledge of death
HECESEATY

Insanity [except in the Indian Act] is no
revocation, but if a man become so insane as
to have no mind he ought to be deemed dead
for the purpose of contracting, (Drew v. Nuan
18 L. J. Q. B, 8L} [

Certainty of acceptance and of terms.

(1) In order to convert a proposal into r promise the
acceptance must be absclute and unyunalified,

(w)
(b)

(2) Parties

For instances of insufficient acceptance see
cusen collected in Pellock 34%-40.

An acceptance may be complete though it
expresses dissatisfasction at some of the terms
if the dissatisfaction stops short of dissent, so
that the whole thing may be described as a
“wrambling assent”. (Joycev.Swann?7 C.B.N. &, 84.)

may postpone conclusion of contract, though

agreed ou the terms, till it is embodied in a more formal
instrument.

(2)

If to a proposal or offer an assent be given
sabject to a provision as to a contrav., then
the stipulation as to the contract is a term of
the assent,and there is no agreement independ-
ent of that stipulation. (Chennoch v. Marchioness
of Kly + D.J. 5. 638)
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(h) The circumsiance that parties do intend a
subsequent agreement to be made is  strang
wvidvnce toshow that they did pot intend the
pruevious negotiations to imount to an agreement.
( Winn v, Bufl 5 ¢h D2

(e) A coniract may he made by letters and the
nere reference in them to a future {ormal
contract wiil et prevent their constituting a
binding bargain. { Bosneiwell v. Jenkins 8 Ch. D, 70-73.)

(3) An agreement is not a comtract unless its terms are
certain or capable of being made  certain.

{a) The expressivus of intention of parties must
convey their prsuiing with reasonable certainty
to @ ruonable man conversant with affairs of
the kind in which the contraet is made.

(b} For instances of uncertamty of terms seo
Poliock 435.

(4) 1Husory Vromises: dependent on conditions which in
faet reserve an unlimited option to the promisor.

(a) Nulle  promissio  ronsistere  polest gquue  ex
voluatale  promiilestis  stelum  capit e g.
When a  Comunitree had resolved to pay for
certain scivices  *auch remuneration as shall
L sboenml vight™ the person who had perform-
ed the services had no right of action, for the
committee alone were to judge whether any or
what recompense was right. (Zeylor v. Brewer
5MLE 5. 200))

(b} An illusory promise, though it creates mno
enforceable contract, is so far effoctual as to
exclude the promisee from falling back on any
contract to pay a reasonable remuneration which
would be inferred from the transaction if there
were noexpressagreement at all. (Roberts v. Smith
¢ H. & N, 325, Hoerhowuse v. Colpin 25 Beav.
342)

(¢) It would not Le safe, {says Pollock) to infer
generally that under no circumstances whatever
cun @ promise to give what the promisor shall
think reasonable amount to a promise to give u
reasonable reward, or at all events something
which can be found as a fact not to be illusory.

(7)) Promise to make a contract with a third person depends
for its performarce on the will of that person.

{a) It affords cause of action as between parties.

(h) Consent of a third person is not more certain
than mawny other things which parties may and
do take on themselves to warrant. (Fosfer v.
Wheeler 38 Ch, . 230.)

(f) Acceptance by Condnct, Conduct relied on a8 consii-
tuting the acceptance of a contract must be unamabiguous
and unconditional.

(a) In cases of special conditions on tlickets the
carlier judgments hold such conditions as bind-
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ing, but in Henderson v, Stevanson (L. R. 2 Bo. D. 470)

it was decided thatin the case of a passenger travell-

ing by sea with his luggage anindorsementon his

ticket that the shipowners will not be liable for

loss does not prevent him from recovering from

loss caused by their negligence unless

{8) Ho knew and sssented to the apecial terms, or

{(f#) Enowing that there were specin! terms was content
to nccept them without examination. (¢f. Richardaon
& Co. v. Howntreos R,1)

(b) 1t isa question of fact whether the notice given
in each case was reasonably sufficient to inform
the party receiving it at the time of making the
contract that the party giving it intended to
contract only on special terms.

(7) The ordinary rules of proposal and acceptance do not
apply to promises by deed.

(2) Promise by deed creates an obligation which
whenever it comes to the other party's
knowledge affords a cause of action without
any other signification of his assent and in the
meanwhile it is irrevocable. (Xonos v. Wickham,
LR 2 H. L. 296)

(b) If the promisee refuses his essent when the
promise comes to his kmowledge the contract
is avoided. (cf. Butler & Baker's case 3 Co. Re.)

—_—

I1 CAPACITY OF PARTIES : INFANTS.

Gieneral Statement of the law: An infant is not
absolutely incapable of binding himself, but is,
generally speaking, incapable of absolutely binding
himself by contract.

(1) Atcommonlaw an infant's contractisvoidable at infant's
option before majority or within a reusonable time after-
wards.

(2) Whentheobligation isincidentto henefical interest in prop-
erty it cannot be avoided while that interest ia retained.

(3) An infant’s contract is valid if it appears to the court to
be beneficial {o the infantand in particular if it is for
necessarics.

(4) 'By the Infants’ Relief Act, 1874,

‘(a) Loans of money to infants are void.

{b) Contrets for sale to them of gooda other than
necessaries void.

(c) Accounts stated with them void.

(d) -No action possible on ratification of any con-
tract .made - during infancy.

Contracts of infants in general at ‘common law and
as affected by the Act of 1874.

(1) Once commonly held that an infant'sagreement,if not to
his benefit, ia voidable and void, though in general
his-contracts are voidable at option.
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But the distinetion isnot supported by modern
authorities.

(b) And itis even assumed in modern practice

that an infant's sale or gift of personal chatiels
with actual delivery is good, (Taylor v, Johnsion
19 ch. D. 603, 608)

Ezamination of suthorities.

(a) Infant's bond with a penalty has been supposad

to be wholly void. (Baylis v. Dineley 3. M.
& B. 417)

(a) But nothing more is decided than that the ratifioation
of the bond must be by an act of equal sclemnity
a8 the orignal.

(3) In the case referred to one of the judges simply
follows Coke's ruling that an infant's bond with a
penalty, even for necessaries, shall not bind him.

(b) Infant's contract to buy goods forthe ]

OF

of trade is absolutely void, not voidable only.
(Thornton v. Illingwerth 2 B. & 0. 824)

(a) But the point to be decided was that a rstifioation
r action brought wma no anewer to the delence
of infancy.

(8) And the dicta are inconsistent (Benjsmin on Bale, 29)
with a former case, not cited, where mu infant waa
allowed tosue on s trading contract for the p
of chattels, pert price being paid and enforcement of
oontract would be to his benerit. But

(y) Dampler J. held (contra Lord Ellenborough) that sn
infani's contracts cleariy for his benefit bind him;
and those not to his henefit are voidable at option,

(8) And the Court of Exchequer Chamber afirmed the
judgment holding that the general law is that the
contract of an infant may be avoided or mot st hls
option. {Warwick v, Bruce ¥ W & 8. 3%)

An agreement to serve for wages may be forthe
infant's benefit (Wood v. Fenwick 10 M. & W.195;
Leslia v. Fitzpatrick 3 Q B D. 229) but an
agreement compelling service always during
term but giving master freedom to stop work
and wages at option is inequitable and void.
{R&g v. Lord 12 Q. B, 157 * vold against the infant ")

(a) But this decision simply states that the agreement
wasé not enforceable agalnat the infant,

(8) And not that the infant could not sue on agreement
if wagea were arbitrarily withheld,

(1) It is said that a lease made by an infant without
resarvation of any (mot even the best) rentis absolute.
ly void.

(a) But this opinion wdlllp?roved by Lord Mansfield
whose julgment Lord 8. de adopted ms good
law (dilen v, Allen 3 Dr.& W. 507, M0. Zowch v, Par-
2on8 3 Burr. 1784)

{B) Anda leise made by an infant reserving substantinl
rent (best or not) is only voidable, and it is not well
svoided hy another lasse of same rty to another
person by infant on sttaining full age (Slator v,
Brody 14 Ir. C. L. 81)

\y) Again, infant cannot avoid st all lease, bensficial to
him, made by bim (Maddos v, White 3 T. B, U¥)
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Hule te) SBale, purchase, oxchange of lamdl by infant merely
voidable at option both as tu coniract and convevance
(Co, Lit. 2, 6. 31 b )

(f)  Infant,if not objreted to, 1nay be o partneror a shareholder :
Shares, thoughnot linble for partnership debts during infaney heis
bound by the partnership uc-ounts as between himself
and his partners and cannot claim o share profits without
contributing to losses. {Lindley 811, B28)

(a)  Infant, not disclaiming partnership on coming of age,
costrarta a - eontinml ohtization” which makes him

Partnerships, Tiable Tor losses contreted by Girm sinee his majority
(Lindley on Partnership T4 Govde v, Harvisond B &
Ald 147 25w

(3) When windlng np infact will be s contributory
it e does not eepadinte his <hares either white he is
an infand or within  rensonable time aler majority
( Lumsden’s vase 4 Ch 330

(y) Validity of transfer to an infant cannot be disputed
after the infant bis tranafersed oo peraon sui juoris
(Timbley s2oi, @oeel’s poxe 8 Ch, 2665)

(€} Transfer of shares toan infant and the ohligations in-
eldent to his hediding the shares are not void but only
voidable ¢ Lesmsden's guso

{g) Marriage of minors not  absolntely void i on

arriving at the age of consent both parties agree to it.

NS fa} 4 Geo 4o 76 % 22 nakes it very difficult, though

Fifame, not iinpussible, for a minor to contract s valil marringe
without consent of purents or guanlians,

(3) Tofant may sve fura hreach of promise of marriage
but not be sued, (Werwick v, firvee)

(y) Infaot's martiuge settlement not hinding on the infant
unless made under atatute wnd the Court of Chaneery
has no power to moke i1 bimding in the case of a
ward t Feedd v, Mosee 7. 11, M@ 802 T2

(£)  Settlement of fermale infanl’s gons ral personal property,
intended huskand being of full aze and a party. ean
be enfurced as hushamed's nut wife's contract. (3
Davidsen's Conveyaneing Fart i 724)

(¢) Particular covenanta in au infant's settlement may be
valid { feaaes v. Carter A. C 300

(¢) Bettlement not void hut voidable may be confirmed
hy subsquent conduct of party when of full aze and
swi juris (Davies v. Pacied 3 L, J. Ch. 34 Dunrean
v. Dizon 19 1. J. Ch. #37)

(n) Settlement way be repurfiatel within reasonable time
after  majority (Chirters’y cuar A, O, 360, But of
fie Jones 02 L. J.Ch 948y

(7 A waman married under age is not disabled by the
couverture feen confirming an antennptial eettlement
on majority | e Hodsoa's Settlement 8 BR300

(h) Negotiable Instramenis, Acconnts ete.,

(a) Tafant's contraet on a Bill of Exchange or Pro. Nate
unly voidabhle (Harris v. Hall 36 L. J. Ex. 970)

() On majority purry wwy ralify and o make himself

Negotlahla Hable on comtraeis mowle during infancy  ( Williams
HES PR ISR ¥, doer 33 Lo J. Ko on3)
(i} In eanclusinn.—
(a) There is nn reasan for holling any contracts of infants
void at commaon Liw.  Hut
(3) Specific performance is not aliowed at the suit of an
infant, Levause the remedy is ot mutual, the infant
not being bovmd (Flight v. Huefland 4 Russ 198

{y) Anlofant may avoil voidable contracts, if they are
miatters dn forit, within aze or ot full age ; | matters i
record within age anly. (Cn, 104 380 b, Aemry f Enadi-
killen Hadlway Coo v, Covinde 28 T J. EX. 385)
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(8} Subjeet to the rule that voidable transactions are not
invalid unless ratified, but valid until rescinded (FPrr
Lord Colensay L. R. % H, L. 88) an infant cannot
deprive himself of the right to elect at full age and
only then can his <« i1 'r concluasively determined.
(L. ¥ W, Rov. M, Miclael 20 Lo J Bz 07)

1e) I an infant pays a s of money under a contract,
in consideration of whivh the contract iz wholly or
partly performed by the other party, he can acquire
the right to recover the money back by rescinding
the contract when he comes of age (Jolwex v, Blugy
8 Taunt 32,108, Er pacte Feylor 8 G0 M. G, 234 32F)

Infants' Relief Act, 1874 affecting contracts of infants.

(a)

(b)

©

Section 1. Contracta of infants void, specialty
or simple contracts for “repayment of money
lent or to be lent, or for goods supplied or
to be supplied and all accounts stated,” ex-
cept

(a) Uontracts for necesraries although they take the
form of 2 loan of woney ur supply of goods,

(f#; Uoniracts inte which an infant may enter “by any
existing or future statute, or by rules of Comman
Law or BEquity " and which were not voidable at
the date nf enactment.

Section 2. A man of full age cannot make
himeelf liable upon a contract formed during
hisa infancy, even though fresh consideration
be given for hig ratification of such liability.
Decisions on Section 1.

(8) Tramsactions which resulted in debts were void
under the 1. H. Act (B, v. Wilsen Q. B, 37)

(B) Infant who has paid for goods snd receired and vsed
them cunuct recover the wioney paid { Valealini v,
Clanali % Q B. D. 208)

{y} When a poarticulsr olnss  of contracts is simply
declased to he unlawful, this does not prevent pro.
perty from passing by an act competent in ibself
thoush done in  puranance or  executivn of the
forbicden contract ( Ayres v, South Awstralion Bank-
ing Lo R 3 P 0148 309}

{8) An isfant may be guilty of larceny as a hailee
thongh the gomis were deliveresd o him op an
agreement void wweder the Aet (I v. MeoDonald
15 Q. B, b 333)

Decisions on Seection 2,

tr}  Where the consideration was a contract entered into
during infancy and the juigment (by default) was
ratification of the enutract it was hell that such
raiitication (#inee the Act) was invalid as againat
the infant though the eontiact ratified was made
hafore the Act (Ee parte Kibble 20 Ch, 373)

(Y Itis immaterial tu sestion 2 whether an agreement
is or is mot one of those included in eection 1
(forhead v. Mwullis 3 C PO, 11

(¢) In a ase which befors the Act would hava been
one of ratification it may be left to the jury to éey
whether the conduct of the partivs mRmounts to s
promise (Dickman v, Weprps!l 3 € P D210

{y} itatifiention eannot be available by woy of a set-
off.  (Kowley v, Rowley 2 Q. B, D &0}

(&) Mere maintenamee of  marriave engagement sinre
reonisor's majority is ratifieation but can be avoided
by the Ach awl insufficient for on action (¢wdead
v, JWwili=)
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{e} When mutual promises of infaney are conditivnul
on promisor's parents’ consent :hd promise s
renewed sinee hie majority he ia liable ¢ Vertheots
v. Doughty 4 C. P. ). 885)

{») Continuona eontracta, rs property of permanent
nature, would seem to he enforceahle agsinst a
party, who having entered into the contract during
infancy, has taken benefit ynder it after majority
{ Whittingham v. Murdy 0 L J. o)

i) Pollock and Anson on some points of 1. R, Act.

(a) Ratification ia not deprived of all effect, for it may
have other effects than giving a right of action or
a set-off and these are not touched by the Act
Pollock 68.

(3} The operation of the Act seems to be to reduce
sll voidable contracts of infanta ratified at full
age, whether the ratification be formal or not, to
the position of agrecments of imperfect obligation.
that is which capnot be directly enforced but are
valid for all other purpossa. Pull. 61,

(y) if en infant has received goods and paid their
price, can  the tradesman recover the goods or the
infant his money on the ground that the transaction
was wholly void ?  Ansen 113, (8th Riltdon)

Goods paid for and used: Valeatini v, Canali
Goods paid for and not used. Goods
setually delivered can be returned and the price
racovered ouly so far and so long ma complets
restitution is poatible, Poll. 63.

The transsction might stand ss a delivery of guods
un the one side with the intention to pass the pro-
perey, and & payment of money on the other
with & full know'edge of facts. Anson 120. (8th Edition)
Goods paid for and not received: If
infant pay the price or any part of it before delivery
of goods he may recover it back as indeed he might
have done before the Act, for the coniract was
voidable. Psll. 82 :
Dut it does uot follow that if the goods ae delivered
no property passes or that if they are paid for the
money may be recovered back, Poll. 62,

It en infant pays for goods mot delivered he could
robably recuver the money, not under the contract,
or that i voill, but as money recelved to kLis use.
Anson 220, (#th Edition)

3. On the liability of an infant when the contract is
for his benefit and especially for necessaries.
(1) Infant Apprentices’ contracts.

(a) If a contract be for the benefit of the infant

at the time it shall bind him (Yaddon v.
Apprentived

infants, White 2 T. B. 159) unless manifestly to infant's
prejodice (Cogper v, Simmons H. & N. 707,
721

{h) An infant's contract of apprenticeship or an or-
dinary contract to work for wages, if reasonable,
is binding on infant to the extent of making
him lisble to statutory penalties, as .an adult,
for unlawfully absenting himself from his
master's service (Wood v. Tenant M. & W. 195.
Leslis v. Filzpatrick 3 Q. B. D, 229)

(c) No civil proceedings can be taken againat
an infant on an apprenticeship deed (I Ds
Francesco v, Barnum 43 Ch, D, 185)
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(d) Terms being unreasonable agreement is void

(2y Other
(a)

so that un action will not lie against a stranger
for enticing away the apprentice. (2 D
Francesco v. Barnum 45 ch. D. 430)
contracts of Infants.

A minor may buy goods on credit for
re-sale ina rising market, yet such contract
would at Common Law he voidable at his option.

{b) An Infunt agreeing with a railway company, in

consideration of special travelling terms, to
waive all claims for accident to himself or proper-
ty is not bound by such a disadvantageous con-
tract (Flower v. L. & N. W. R. Co. & B. 246 C. A))
In an action brought by an infant an under-
taking given by next friend ia not binding
if circumstances are puch that it cannot be
for infant’s benefit (Rhodes v. Swithenbank 22Q.
B. D. 877)

(1) (lontracts for necessaries.
(a) The word necessaries is not confined in its

strict sense to such articles as are necessary to
the support of life, but extend to articles
fit to maintain the particular person in the
state, degree and station in life in which he
is. (Ryder v. Wombwell L. R. & ex. 82 38§
and Peters v. Fleming 6 M. & W. i)

{b) The court says if things are prima facis nacessary.

{a) Articles of diet which are prima facie mere luxuries
msy bernme necesaaries if prescribed by medical
advice (1l winwn 10 o Jestas B0 N 406

{8) Though the test of necessity may be usefulness s
useful thing ray be of costly fashion or material.

{y) The question for the court ia not whether the things
are such that a person of the defendant’s means may
reasonably buy and pay for, but whether they are
80 nRecessary to him, an infant, wa to justify his
gotting them on credit rather than ge without them.

{§) For the purpose of deciding this question the
court will take judicial notice of the ordinary
customs and usages of society (L. R. 4 Ex. 40.)

(¢) If the courtdoesnothold that here is no evidence

tothink thesuppliesingnestion necessaries, the jury
says if they are in fact necesearies—Pollock &7.
If the court thinks that the supplies cannot be
considered necessaries the case may not even be
submiited to the jury—Anson 116. (8th BEd)

(a¢) Evidence may be admitted o shew whether the
defendant was or waa not alreedy sufficiently supplied
with commodities of the particular description
(Brayshaw v. Faton 7 Scott 583; Foster v. Redgrave
L K4 Ex 32 Note; RHarnes v. Toye NnGQBD N,
Johnstone v. Marks 39 Q B. D. 339 But sce Ryder
v, Wombwell and L R ¢ E3. 42)

(3) The question of ies depends, among other
conditions, on the exient to which the party Ia
supplied with similar goods. Though a tradesman
makes no inquiries as to existing supplies he can
recover for fresh supplies of ies, but
existing supplies are so sufficient so to make fresh
supplies euperfluous the fresh supplier may not
regover {cf Brayshaw v. Eaton.)
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(y) Having a large income does nut prevent infaot from
cotracting for necersaries on eredit.

(Hurghart v, FHuoll 6 A & W. 721, Hut sev Mortea
v. Hull & Blm. 466}

(€} In Deltanv. Gib (7 Scatt 11T) the apparent rank wwi
circumz=tances of the infant buyer were held to he test
to the seller of the necessary character ol the PP~
asked for. Pollock. 69 says, “The knowledge or be
lief of the tradesman bas nothing to do with the quest-
ion whether the guods are necessary or not.”

(i) Tt may be said as a rule [for an Exception cf
Ryder v, Wonibwell] that the Court has

& : : 3
el tu sy whether the articles of the general
dacide. ¢lass or deseriplion were necessaries for the

defendant, and the Jury to say whether the
particular items, being of a class allowed by
the Court as necessary, were of 3 kind and
guality necessary for defendant in his straitened
circumstances.

le) What the term necessaries ineludes.

(2} Ment, drink, apparel, physic, doctoring costs and in-
strnetion  for profit. (%auon Abr. Infancy and Age i
What are 4. 333)
meresEAries
(B} Bu learning a trade i2 a neceasary (Chapple v. Cper
M.o& W, 33 Walter v, Lrerard 1 OB, 380 Coygnr
v Simmens T Ho & N, 707)

{y} The preparution of & nettlement containing nroper
pravisious for her henefit ia a necessury for whicha
nyinoT about to be married may make a valid contract,
apart from any question as to the valility of the set-
tiement iiself (Uelps v, Clayton 17 C. 5 K. 5 853)

{2) In Chapple v. ¢ poper an infant widow waa held liable
to puy for her hushand's funeral expenses,

7)) The lability is on simple conlract onlx.
Liabllity on e
Simyple Cote (2} 1f be bind himself in an ubligation or other writine
trart anly, with a penally for payient that oblization shall nt
himl him (Coke LIL179 & 4T, 50
(8) Infant's derd to secure repayment of monry advane-
ed for necessaries is voidable (Murite v, Gale 100
D. 438)
(y) In these and similar cases infant's lLability vn simph
contract is not affected (Walter v. Brerard)
() In no circumetances is infant liable on a biil of exchangr
or pr;:. note {(Re Svitykoff ex parte Margarett 1.0
B, 42

(41 Contracts  Infunt may make by Custom and by
Statute.

sl {«) By Custom.
sy,
(2} Infant of ffteen may sell his gavelkind tenun
Land hut conveyance must be by feoff ment.
(1*) Infant, ummarried. between 14 asd 21 years mar
hindingly apprentice himself to a London freeman
by indenture with proper convenants,

() Dy Statute.

WEsakite {8} Supra Infants' Relief Act.

(8) Infants way grant renewal of leases, make Jeas:
under direction of Chancery Court, surrender lease
and aceept new leases (11 G. 4& 1 W. 4 c. 65, of
Re Clark | Ch. 292 Re Letehford 2 ch, D. 715
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(y) Infants may with the sanction of the court make valid
marringe settlementa of real and nal Emperty
(1% & 19 Viet ¢ 43. cf Seaton v, on 87 L. J. ee1)

(d) This Act (18. & 19, Viet) appliea to covensnts to
suttle after-acquired property (Moore v, Johnson 3Ch. 42}

4. Infant’s bmmunity as to wrongs connected with
contract.

(1) An Infant is not linble for wrong where the claim is in
substance er conlractu or is so directly connected with
the contract that the action would be an indirect
way of enforcing the contract,

(a) An infunt innkeeper was mot held liable in
an action on the case for the loss of his
guest's goods (Rolle's Abridgement 1, 2, D..3)
ork. () An action of deceit will not lie upon an
assertion by a minor that he is of full age
(Johnson v. Pie 1 Keble 913 ; cited in Stikeman
v. Deicson 1 De G, & Sm, 110—118.)
() An Infunt cannet be made liable upon contract
by framing action in tort for negligence
(Jenmings v, Rundall 8 T. R. 338) for the
wrong must be more than a misfeasance in
the performance of the contract and must be
separate from and independent of it (Anson 117.
(1) An Infant cannot be made liable for goods sol
and delivered by charging him in trover and
conversion (Mandy v. Scoft 1 8id. 129) and
Magby ¥ vet (eays Anson) the Infants’ Relief Act makes
a sale of goods to an infant absolutely void
and so would appear to prevent any property
from passing to him.

(2.) AnlInfantis liable for wrong though touching the subjects
matter of contract.

(a) Though but for the contract the tort would
not have been committed yet it is independ-
ent of the contract in the sense of not being
an act contemplated by the contract.

(b) In Burnard v. Huggis (14 €. B. N. 8. 45) infant
held liable for tort mot by abuse of contract
(hiring a horse for riding) but doing an act
expressly forbidden (jureping the horse and
consequently killing it.)

() In re Seager (56 L. J. G68) a butcher boy
sold pome of the meat meant for his master’a

e customers and kept the money. On detection
Seuger. be admitted the amount due thus and when
he came of age he gave a pro-note for the
money. In his defence it was said
(2) That the liability arose on an account atated
which was void under Bec 1 of 1. R, Act,

(8) that it aross on a ratification void under mec
1 of the Act, but

the court held thai he was liable to an sction ez
delicto and that his promise to pay when he came
of age was a compromise ofpt; suit, for which,
being of age, he was competent to contract,
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8. Liabllity in equity on representation of full age.

(1) An Infantis liable and hound in equity if he represents
himself as of full age but only to the extent of asnyad-
vantage thereby gained.

(a) e incurs an obligation which, in the case of
a contraci, is not an obligation to perform
the contract (Aecr. Barileft v. Wells 1 B. & 8. 836)

(L) En (larke v. Unbiey (2 Cox. 178) minor, evident-

Fo ly falsely representing himself asof full age, gave

CobleT- bond to plaintiff for the amount »f two pro.
notes. Plaintiff discovering ‘the debt on de-
fendant’s mwjority, filed his biil for execution
of a new hond, payment of the money or
delivery of the notes. 'The court ordered
delivery of the notes but refused to decree
payment of the money holding that it could
do no more chan restore parties to the same
gituation in which they were at the date of
the bond.

(¢y Infant who had obtained lease of a furnished
house on representation of full aze could not
be held lable for use and nceupation (Lemyrriere
v, Lange 12. Ch. D. 673)

() Infant on representation of full age inducing

—— trustees to pay over a fund to himn eannot
Banister. charge them afterwards with breach of trust
or make them pay ugain, nor can his repre-
sentative. (Cory v. Garfchen 2 Madd. 40 Overfon

v. Banisler 3 Ha 503y

(a) The release of an iofant eedui que frust in
guch  a case is binding on him only to  the
exient of the sum  actually  received by hiw
(Orerton v, Bonuter)

(BY Wreight v. Swewe (2 D G. & 3m. 31) seem:
net  too asgree with  this. Legatée on represen-
tation of full ase gave  release to executrix:

Wright ¥. afterwarids  sued for an  account alleging his

Bouwe. imfaney  ut date  of relense, Infancy | not
sulticiently  proved ; snd no  inguivy ordered
Ly courf.  copsidering that in any event the
release could not be disturbed.

“This appears to go the length of holding

the doctrine of estoppel applicable to the class

of representations in yuestion, and if that e

the effect of the decision its correctness may

pe.ri'mps be doubted” —Pollock 75,

(2) There must be positive misrepresentation and the other
party must be in fact misletl.

(a) To establish equitable lability here must be
actual representation of fuli age: it is not
-~ enough that the other party did mot
: know of hiz minority (Stikeman v. Dawson)
(b) No rvelief can be given if the party was not
in fuet deceived but knew the truth atthe time:
it makes no difference whether the business
was actually condueted by a solicitor or agent
who did not know (Nelson v. Stucker 4 De
G, & J. 15F)
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(3) Minor trading. Minor not adjudicated bankrupt with-
out express representution of full age to ereditor,

()

M

(e)

(1)

Mere fact of trading is no constructive repre-

sentation (Kr parte Jones 18 Ch. D, 209 gverrul-

ing er parfe Lyach 2 Ch. D. 227)

Minor trading as adult, alleging full age, can-

not  plead infancy to have bankruptey an-

nulied (Fr parte Walson 16 Ve, 261 ; Ex parte Biles

2 Moot D, & D. #37)

Loan obtained on the faith of express repre-

sentation of full age is a claim in  bankruptey

(Kr parte Unify Bank3 De G. & J. 63; ¢f 18 Ch,

n,o12ly

A transaction of this kind cannot stand in

the way of a subsequent valid contract after

full age with another person. (Inman v, Inman

15 Hy, 150

(") A pri?n' voidable agreement in clearly avoided by
A subsequent contract on majority inconsistent with

the first. (Somen v feman) .
(B} Not soin the cose of alease (Slator v Brady.)

>

1II. CAPACITY OF PARTIES : MARRIED WOMEN.

1. At Common Law and before Yan. 1. 1883.

(I} Old Common Law Rule: A married woman cannot
bind herself by contract at all.

(a)

(h)

(c)

(d)

(e}

(f)

A married woman's contract is altogether void
and no action will lie agsinst her or her hus-
band for the hreach of it (Fairkurst v. Liverpool
Adelphi Loan  Assvcfation 9 Ex. 422, 429)

She may be sued for torts and frauds duoring
covertura alome if widow or jointly with
hughand, but not for a fravd where it is di-
rectly connected with a contract made with
her (Fuwivhwrsi ~v. L. 4. €. d4ss. DBut gea
Wright w. Leopard 22 C. B, N. 8. 258)

A married woman i8 not estopped from
pleading covertare by having described her-
self swi juris (Canwsom v. Foarmer 3 Ex. 698
Living and trading apart from husband is no
reason to contract 8o as to give a writ of
action against herself alone (Clayten v. Adams
6 T. R 602)

The same though living apart from husband
under an express agreement (Marshall v. Rulton
8 T. R 842:0f 3 M. & R, 2n)

She may acquire contractual rights for her
husband's benefit if he exercise them during
the coverture, otherwise for her own if she
anpvive.
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{«) Bhe might (M. W. P. Act.) buy Railway Stock and wus
fordividends jointly with husband (Dalton v, Midland R.
Co., 13C. B. 474.)

(B) Ifthird party holds sum of money at wife’s disposal but
doss not pay it over she has ® chose inm mction
(Fleet v. Perrine L R, 5Q. B, 538,)

(y) Husband receives any sum thus due; wife dying befors
husband takes out administration to wife. He dying
without doing so administration should be taken to
wife's estate, but wife's administrator in only a trustes
to husband’s representative (Per L. Weithury in
Partington v. Att. General LoR.4H.1.100.119.)

(9 Bo the Court of Prob ot dispense with the
double administration, even though when the same per-
801 s proper rey tative of both husband and wife,
and is also beneficially entitled (In tAe Goods of Hard-
gL R 1P & D.is.)

8he cannot during coverture renew debt
barred by Statuie of Limitation. If wife, before
marriage, was joint debtor with another person,
that person’s acknowledgment after marriage
is also ineffectual, since to bind one's joint-
debtor acknowledgment must be such as not
have bound him if made by himself (Pitfam .
Foster 1 B. & C. 248)

(2) Exceptione at common Law.

®
(b)

©

@)

(e)

Queen consort may sue and be sued as feme

gole (Co. Lit. 133)

Wife of a person civilly dead may sue and be

sued alone (Co. Lit. 132)

(o) Persons convicted of felony snd not Iawfully at
large under sny license are civilly dead.

(8) Trapsporation or abjuration of the realm determin-
sble on return after sentence. (Carrel v. Blemeow
4 Esp. ¥7)

(y) *“Civil death arises from outlawry; it seems doubtful
whether there are any other circumstances to which
the ;:rsse is now applicable” (Anson 122 note, and
ef. parte Franks 7 Bing. 7e%)

(#) Bracton (426, 301) speaks of outlawry as well =g
religious profession as wmore civilis (cf. Student’s
Blackstons p. 16)

Wife of an alien non-resident in England may

bind herself by contract if she purports to do

0 a8 a feme sole (Barden v. Keverberg 2 M. & W.

61)

(e) Alien enemy, though dissbled from suing, is not
eciviily dead, anc his wife cannot sue alone on »
contract made with her before or during coverture
{De Wahl v. Braune 1 B. & N. 178

(8) This decision practically over-rules Derry v. Duwokess
of Matarine (1 Ld. Rayoo 147) that she may be
sued alone-—Foll, 80.

By custom of City of London a married
woman trading alone can sue and be sued as
feme spole, husband named only for confor-
mity and she only liable.

Contracts with husband as to separation etc.,
may be good.
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(«) Wife instituting divorce suit and she and hushamd
agree to refer matter to arbitration, her mnexé
friend not party to agreement, she is considered
feme @sole and the agreement and award valil
{ Bateman v. Countest of Roes 1| Dow. 335)

Wiie an {#) Court would nout refuse to confirm agreement to

Fome Sole. execnlo srbitration deed though made between
husband and wife without trustee’s intervention
( Vameitart v, Vansitart 4 K & 1. 67)

(y) in the case of ngreement to live apart, with pro-
vinivns for maintemance, trustee's intervention not
neededd, and wife ean sue husband for srrears of
muintenance (Ye@regor v. Meiregor 1 @ B D, 4840)

(¢8) She can compromire avit with husband (Bowley v,
Jiewley T, R-# Sc. & D, 43) but not bind that estate
without complying with Fines aud Recoveries Act
(rahill v. Cahill § App. Caaes 4307
"It does not follow that in such transactions a
an;ied woman has all the powers of & feme sole "—

ofl, 81,

(1) Statutory exceptions before M, W, P. Act.
(a) Judicial separation makes wife feme sole
(20 & 21 Viet. 2, 85
(b) On dissolution of marriage ghe is feme sole
(Williamson v. Gibson + ¥q. 162; of, Wells v,
Mualbon 81 Beav. 48)
Btatutory (¢) Wife deserted and under protection order is

before M. . feme sole during desertion (20 & 21 Viet. C. 85)

P, Act.
{2} It doer not ble wife to maintain action begun
by her alone befere date of order (Midland R. €y,
v. ('ye 19 C. P. K. 8 11%)

(8) Her feme eole powers apply ounly to property
uequired after separation decree or desertion order
{Wuitz v. Noorland 8 Ch. Div, 188)

{d) A wife made feme sole can sue and be sued
not merely as vegarda contract and property only;
she may sme in her. own name for a libel
{Rawsden v. Brearloy L. R.10 Q. B.147) and can
give a valid receipt for a legacy not reduced
into possession bufore date of order (Re
Coward & Adam's Furchase, 20 Eq. 179)

2. Married Woman’s Property Act, 1892 amended
in 1893.

(1) Separate property is

(a) Properly acquired by any married woman
after Jan, 1. 1%83, including earnings. Property
falling into possession since the Act under &
title acquired‘before it, is not herein included
{Reid v. Rerd 31 Ch. Div, 402)

() Property belonging at the time of marriage
to a woman marrying after Jan, 1, 1883.

Pollack 81,

i
i

(2) A Contract made by 2 married woman

{a) Is held to be made with respect to and bind
her separate property and, if made since Dec.
5. 1843, whether or not she has any separate
property at date of contract (Fg 4 g7 Viet. C. 63)
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) If se made and binding, binds her after-
acquired escparate property (56 & B7 Viet. ¢ i3)
provided, % to contracts of earlier date than
Dec. 5. 1808, that there wa3s some separate
property at date of contract (Stogdon v. Lee

1 Q. B. 061} .
(3) Separate property and married woman's liabilities and
obligations,

(2} Subject to any settlement a married woman

ean bind hersell by comtiact in respect of and
to the extent of her separate property, and can
ste and be suod alme,

(b) Damages and coets recovered by her are her

separate  property ; sustained by her, must be
paid out of separate property,

(¢) Woman trading alone can be made bankrupt

in reapect of her separvate property.

(e} An uwuezecuted general power of appointment s
not separate  properiy, and  the marrvied woman
vannot e compeiled to execute such & power for
the benefit of  her  creditopy (Gilekrist's case
17 Q. B. D. 621)

(3) Property #he is entitled to under a  settlement
without restraint on anticipation, can pasr to trustee
in Baukraptey (Boyd's coxe 31 Q. B, 1. 384)

{d) The property liable for her antenuptial debts

(c)

and

(#) Liability not avoided by settling property on
herself without power of anticipation,

(B} Linbility applies only to separate property acquired
under the Act by wonien married before Jan, 1. 1883,

Murried woman's debts contracted during

coverture with respect to her separate property

are her persunul debts on  termination of

éoverture (Hervison v, Hurrison 13 P, Div, 180 ; 66

& BT Viet. €. 63 Sect. 1 (¢))

(4) Separate Estate and Hushand,

()

(h}

(@

When surviving husband takes wife's separate
estate jure masits e is her legul representative
anl liable to creditors to extent of thai estate
{Act Bee. 23 and Swrman v. Wharton 7 Q. B. 481)
Wife tralding apart can be sued by husband
for advancesynmde during coverture r¢ the
business (fluller v. Builer 16 Q. B. Div., 374)
Hushand’s  liability for wife's antenuptial
debty distinet and not merely a joint lability
with wife's separate estate; but for purposes
of St. ot Limitation, there is not a distinet
canse of action acerning against husband at
date of marriage (Berk v. Pisrce 22 Q. B. Div. 316)

Equitable doctrine of separate estate.

(1) Original purpose in settling property to the separate

use of married women wad merely to exclude the hus-

band’s
income

marital right so as to secure an independent
to the wife, and doctrine of equitable ownership

was but gradually developed.
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Recognizing this separate use, Chancery Court
in effect croated a new kind of ownership with
all the incidents of ordinary ownership.

Powers of disposition including slienation by
way of mortgage or specific charge as well as
absolutely were admitted (Taylor v. Meads 4 D. J.
B, 597

Further devalopment from mortgage or specific
charge on property to a formal contract under
geal; and iustruments of such contract by a
married womnan came to be reparded as in some
way binding on uny sepurate property she
might bave,

(2) Joknson v, Gallugher 3 D. F. J. 494, 509, et. Sgq. * General
engagement " way bind separate estate without special
form, but with proved or presumed intention.

(=)
(b)

©

Bonds, bills, pro. notes, also geveral engage-
ments may effvet separate estate. (514)
Property settled to a woman's separate use
for her life with power to dispose of it by deed
or will is for this purpose her separpte estate
(Muyd v, Field 3 Ch. D. 587.)

Generul engagement not binding on  ssparate
estate nnless wade with reference to and upon
fuith on eredit of that estate (3 D. F. J. 515)

{a} There is cnough to show that married woman intended
to eonlrct o a8 to make herself—her veparate property
et CFenden OCh, Bank of HAuwstralia v.
FRETTITEA R P O S ]

{A) Such intention presumed in case of dabts of &
warried woman living apart from husband (3 D. P.J. 831)

(3} Like intention inferred when transaction would be
otherwis: unmweaning a: where a M. W, gives »
guarantee for husband's debt (Morrel v Cowan
6 Ch. D, 18¢) or juins him in » pro. note(Darvies v.
Jeaking 8 Ch. D, 73%)

(3) Sepurate estate may e regarded as a sort of artificial
peraon createid by eonvls of Equity and represented by
the benelicial owinrr wus an agent with full powers,
somewhat in the sane way as & corporation sole is
repregented by the person constituting it for the time
being (Poll. 671 on lLoadon Ch, Bank of Australia v,
Lempriere 1. R4 T, C 507)

On cessation of coverture wife's debta of her separate
estate do not become legal debts.

Extent of liability of separate estate for debts before
marriage eannot be definitely decided—(cf, Poll. 672)

@

(®)

It hus heen held (Chubd v, Strefch ¢ Eq. 535)
that after hushand’s bankruptey wife's separate
estate is liable in equity for her debts before
marriage, But
The decision of the C. 4. in Pike v. Fitzgidbon
throws great doubt on this (17 Ch. Div, 45¢)
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By Sec. 5 of. Debtors’ Act, 1889, order for pay-
ment cannot be made on a married woman,
and the existence of sufficient separate estate
would justify commitment in default (Dillen v.
Cunningham L. R. D. 22, 23)

to which a married woman's engagement is

bound by the ordinary forms of contract.

(@)

(b)

(c)

No instrument or transaction can take effect
as an engagement binding separate estate which
could not take effect as a contract if the party
were sui _juris,

Married woman's engagement concerning
separate intereat in real estate must satisfy the
conditions of Statute of Frauds (Jehnson v.
Grilagher Poll. 673)

McHenry v. Davies (10 Eq. D. D) is nol law
on this point. (Poll. 873)

(7) Beparate estate and liability on quasi-contracis.

()

Position of making a married woman feme
sole must be carried to the full extent short
of making her personally liable (V. . Kinder-
sloy in Wright v. Chard % Drew. 673, 685)

The test of lability would seem on principle
to be whether the transaction out of which
the demand urises had referemce to or was
for the benetit of the separate estate (Poll. 674)
Tendency of modern authority and legislation
is in the direction of holding that a married
woman's engagement differs from an ordinary
contract only in the remedy being limited to
her separate property (Poll. 870-874)

(8) Beparate estate and restraint upon anticipation.

Beparate
Estate and
quasl-con-
tracts,
(b)
(©)
()
Hestrainton
antielpation (b}
(©
Palluck, 869,

CY

In case of restraint upon anticipation married
woman could use the income but .never touch
the corpus of the property nor create future
rights over the income, (Anson 123.)

Property subject to restraint on anticipation
cannot in any case be bound (Pike v. Fitzgsbbon).
M. W. P. Act 1882 does not remove effects of
a restraint on anticipation.

(a) Creditor cannot have execution or any incidential
remedies against property '“‘2“‘ to such reatraint
(Drayoott v. Harrison 1 Q. B D. 147)

{B) Though this affected only the remedy, not csuse of
action (Whittaker v Eershaw & b, D, 390-07)

(y) Actof 1893 gives power to order paymeni of cosis
out of such property, but idoesa not make it lisble
to satisfy & contract (C- 63 Becs. L, 7)

(8) Restraint on anticipstion can exist only as imcidental
to a trust for saparste use, but such s trust camnot
be aupplied in order to give effect io & restrmind
(Stogdon v Lee 1 Q. B. 68L)—Poll, 669, Note X.

“The device of restraint on anticipation is as
curious an example as any that lish law
presents of an awomaly grafted on an anomaly”
(Poll. 669)
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1V CaracITY OF Panrming: LUNATICS AND DRUNKEN
Leisows.

Launatics' Contracts.

(1) Lunatic's marriage is void {(Hancocrk v, Pealy L. R. 1 P

& D. 33)

(2) Lunatic so found by inquisition and while the com-
mission is in force ecannot contract (Beverley's case

4 Co, Hep. 124)

t3) Not so-found he may validly contract in luncid interval

(Beerly's cnse, & Hall v Warren 9 Ves. 605y

(4) Lunatic or his estate liable guasi er contractu for neces-
garies supplied to him in guod faith (Bagster v, Earl of

Porlsmouth & B. & .C. 170)

(a) Necessaries include even ecost of proceedings
in lunacy (Wiltiums v. Wenlworth 5 Beav. 325)

(b} Suppher can have action against Ilunatic if
expenses were incurred with the intention of

repayment (K¢ Fhodey 4 Ch. Div. 84)

{¢) Husband liable for necessaries supplied to his
wife while he is lnnatic (Read v. Legard

6 Ex. 636

(1) Lunacy (or drunkenness) no Plea against action
for account of money or goods sapplied to
lunatic (or drunken person) and kept by him
after regaining reason; keeping goods would
prove new contract to pay for them (Gore v.

Gibson 13 M; & W, t2m)

(5) Coniracts made hy a sound man who after-
wards becawe lunatic are not invalidated by

lanacy (Owen v. Dorips 7 Ves. Senr, 82)

(6) Principal's insanity determines agency except as to
persons who deal in good faith with agent in ignorance

of his insanity (Drewr v. Nunn 4. Q. B. D. 861)

(7) Insanity of partner does not of itself operate as a di-
solution of partnership, but only a ground for dissolution

by Court (Poll. 51)

(8) Partial delusions compatible with capacity
contracting (Jenkins v. Muriis 11 Ch, Div. 674)

for

{9) Lunatic's (or dranken man's) contract voidable if lunacy

{or drunkenness) was known to the other party.

(3} Lunaey (or drunkenness) if unknown to other
party and no advantage taken of is no plea
against liability on a contract especially if an

executeld one (Mollon v. Camrouz 2 Ex. 487)
(b} Matthews v. Buzfer, see below 2, (2) (b)

{c) In Imperiul Loan Co, v. Sfone (1 Q. B. 599} de-
fendant sued on a pro-note set up defence of
insanity at time of signing the note. Jury con-
vinced hut could not sgree as to other party's
knowledge of his insanity. This was held no
verdict for defendant and new trial ordered,
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Contrack not void per s ; liable to be sued upon
can be avoided if posaible.

2. Contracts of drunken persons.

(1) Old theories now untenable.

(2) Drunkennese no pler or privilege but, an
Dranken sggrevating  circumstance, (Coke Litt, 24T n)
P Rons, Bagsed on doubtful nuthority,—Poll. 88.
(b) Contract of a2 man so drunk as to have nd
consenting mind void. Considerably supported
in the first half of the present century {Cocke
v, Clayworth ; Gore v. (libson) “buf involves
a distinction too finé and doubtful to by
convenient in practice.”—Foll. 88-89.
(2) Present Law ; (S8ee 1 (1)) Contract voidable if drunk-
enness was known to the other party,
(8) Seeabove'l (V) (a).—Molton v. Camrorz.
(b) Contract made when drunk is binding it
affirmed or ratified when sobered (Matthews v.
Barfer L. R, 8 Ex. 132)
(c) Bee above 1 (1) (d).

e
-

V. CaPaciTy oF PARTIES: AGENCY.

1. What Agency is and how it may arise.

(1) Agency is a contract of employment for the purpose of
bringing the employer into legal relations with a third
party {Anwon 331-332)

How sqency {2) Agenty may arise
Ariees.
- {a) Through consideration executed upon request,
that is, by offer of u promise for an act.

{a) Contract of this nature cowned into existence on
rendering of service demnnded (Lampleigh v, Hraith-
wait Ll €17

¢3) Contrwct of gratnitous employment based on mutu-
sl promiecs is mctionable when service is entered
upon { Wilkineon v, Corerdale L Bep. 78)

(b) By the aceeptance of an executed consideration
i.e. by offer of an act for & promise, as by
ratification.

(¢) By ofter of a2 promige for a promise.

(3) Authority to agent to .bind principal within the scope
of that authority may be given by writing, words or
conduet.

(2) Writing or wards have same effect and are
subject to same interpretation as in case of
offer and acceptance,

(b) Formal grant of anthority (Power of Ailorney)
is made to agent only to enable him to make
biading contract under seal.
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(¢) As regards formafion contract of sgency by
conduct. inference of intention may be affected
by the relation in which parties stand to one
another,

(7) Servant hebitusily wetx things on credit from X
for hia master, X expects master to pay for them.
(I Shower %3) "

(3) Wife dealing with & trad for housshold sup-
pliex is hushand’s agent. Mnrringe does not per &
rreate ageney.  (Debenkam v, Melloa §Q. B, D. 407}
ef Anxon 332,

(7) Partnership per ac confers powers of agency on each
partner (Hewkew v, Howrne 8 3L & W, TI0)

(&) Tu these and ainiilar cases (excepting ' partnership)
when mere conduet of parties, apart from conduct
arising out of established relationship, creates pre-
sumption of authority the term Ageacy by estoppel
muy be applied (.lxaon 333)

(4) Necessity may create an’ agency quasi ex contracl,
agency from necessity ¢ g. wife not .maintained
by husbund hecomes an agent of necessity to supply
her wants upon his credit (Ewstlond v. Burchell 3 Q. B. D.
436)

Ratification: Act of agent, done without authorityy
if ratified by principal birids him for his detriment
or advantage in tort of in contract (Wilson v,
Tumman 6 M. & G. 242) Rules, Anson 334-336,

(1) Agent must contract as agent: not lncur a liability on
his own account and then assign to some one else
under colour of ratification. .

(2) Agent must act for a principal who is in contempli--
tion : not make a contract as agent with a vague
expectation  that parties of whom he is mnot
cognigant will relieve him of ita liabilities.
(Wilson v, Twnmnan)

(3) Principal must be in existence (Kelner v. Bazler
L. R 2 C. P. 174) either actually or in contemplation of
Law.

(4) Agent must contract for guch things as the principal
can and lawfully may do.

(5) Ratification relates back as against everybody to date of
the act done by the agent (Poll, 94. Bellon Partners ¥.
Lambert 14 Ch. Div, 243)

Person who contracts or professes to contract for a
principal may be:
(1) Agent having authority, whether at the time or by
subsequent ratification, to bind his principal.
(8) Known to be an agent
(a) ¥ora principal pamed.
{#) For & principal not named,
(b) Not known to be an agent.
(2) Holding himsclf out as agent but not having authority
to bind his principal.
(a) Where a principal is named,
(¢) Who might be bound but does not in fact authorise
. or ratify the contract.
(8) Who inlaw cannet be bound,
(b) Where the alleged principal is not named,
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4. Authorised agent, known to be an agent, for a
principal named.

(1) Agent drops ont of the transaction as soon as the !
contract is mule whether authority is general or special.

(2} Principal is liable (Maddivk v, Marshell 16 C, B, K. 8, do3)
(2} When the agunt ncts within the lmits of his
anthority.
(b) Where transgressing actoal limita agent acts
within apparcnt limits sancrioned by principal
(3) Authority of certain kinds of agents ;

(a) Auvetionewr (Wowlfe v, Hoone 2 Q. B. D. '365)

Actiorper: {n) Ia Asent T seller hut heeomes buyar's too,
) Hasnot mercly anthority . to eell’ but actual posses-
siert o Hiews gl o lien on them for charges.
(¥} May sue purchaser in his own nnme.
(L) Factor (b2 & 53 Viet, ¢, 43; Pirkering v. Busk
15 Enst, 84
Pactor. . ;
{a) Has generdd disesction es to sale of goods, and may
sell in iy own eane,
(3) Has lien wpon qoode and an insurable interest in
them,
() Uiz amtbority cannot be restricted by prineipal, as
against thinl partics, by private instructions,
Beikir, (e) Broker. (dusun.344, 345)
(a)  Primarily to cstablish privity of coutract between
two puarties.
(8} Hus not possession of gomds for sale.
(y) Canhet sie in his own name on contracts made
Ly i,
S (d) Commission Agent, Merely a person employed

agent, to buy or sell goods for cmployer on the best
possible terms (Ireland v. Livingston L. R. 5
H. L. 407)

(e} A del credere agent is an agent for sale and
gives his employe: a promise of indemnity
againat his inadvertence oy ill-fortune.

6. Principal wnot named: Agent contracts in
person.

(1) Agent personslly liable if e undertakes to be so.
(Sm. Mer, Luaw. 158y

(@) Sueh undertaking inferable from general cons-
Thirie s, traction of a contract in writing and when
T the agent contracis in his own name without
qualifiation (Fartie v. Featon 1. R. 5 Bx. 180)
(b) Principal not less liable whether named at
the time or not (Higgins v. Senior 8 M. & W. s34
e} M agent has iuterest in subject-matter of
contruet, agent liable,
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Ageut,for (2) Agent dealing in goods fora merchant resident abroad
foore g is held to contract in person (Armstrong V. Stokes
privcipel, L. R 7 Q B. 598}

{a) Foreign principal cannot sue on the contract
(Cuse against Claye L. R. 8 Q. B. 313)

(b) Doctrine not applicable where both agent
and principal were foreign (Hermano v. Miidred
9 Q. B. Div. 530)

() Deed etc. of agent,

() On a deed cxecuted by agent principal cannot
sue or besnedat Law {Lord Southampton v. Brown
6 B & C.7IK)

(h) Party taking deed under seal from agent in
agent's name eclects to charge agent alome
{Pickering's claim 6 Ch. 523)

(¢) When agent is in a position to accept bille so
as to bind principal, principal liable though
agent signs in his own name (Edmunds ¥.
Buskell L. R. 1 Q. B. 7)

(4) Exemptions from and limitations of liability.

(») Agent signing himself a8 such in the contract
and describing himself as such is not liable
unless credit be given to him or usage make
bim lable (Pollork 96, Notes and Anson 349)

Pollovk, #.

(h) Agent may limit liability by special stipul-
ations (Ogleshy v. Yglesius E. B. & E. 930)

Agent anil {¢) 'Thouzh made in agent’s name contract made
Upyaenin by him for a Government does not bind him
' (Gidley . Lore! Palmerston 2 Bro, & Bing, 275!

Story on Agency, 5!1’12}

6. Agent not known to be an agent: Gemerally there
is a contract with the undisclosed principal.

(1) Undisclosed principal is generally bound, as well as
agent with whom conbract is made at first (Bekham v,
Drake ® M. & W. 0l

(?) Undisclosed principal liable as a disclosed one for
contracts made by agents within general apparent autho-
rity of agents in that business (Watteanw v. Fenwick
1 Q. Ho 846)

(3) Exceptions to the Rule.

{a) Where an agent for an undiselosed prineipal

fumble ¥, : : ;
e gontricls In such terms as import that he is

Digitized by Noolaham Foundation.
noolaham.org | aavanaham.org



30

the real and only principal, the priacipal can-
not afterwards sue on the contract (Huwmble
v. Hunter 12 Q. B. 310)

(b) He cannot too, if nature of the contract (e, g.
parliership) were inconsistent with the ides of
a_ principal at the time unknown taking the
Pplace of the apparent contracting party,

(¢) If pricecipal represents agent or third party
a8 principal he is bound by that representation
(Ferraml v. Bischoffacheim + C. B, N, 5, 110-716)

(4) Limitations to the application of the General Rule,

(8) Prineipal must take the contract subject to
all equities in the same way as if the agent
were the sole prineipal (8tory on Agency, 420)

(b) Contract made by agent for undisclosed prin-
cipal may be enforced if the person who deals
with the agent is allowed to be in the same
position as if he had been dealing with the
real principal (Dresser v. Noruwod 14 2, B, N. 8.
74, Per J. Wiles)

(c} Third party must actually believe that he was
dealing with a principal in that particular
transaction (Booke v. Fvhelby 12 App. Cases 271)

(d) Principal is discharged as against third party
by payment to his own agent only if that
other party has, by his conduct, led the prin-
cipal to helieve that he has settled with the
agent, or perhaps, if the principal has in good
faith paid agent at a lime when the other party
still gave credit to agent alone and would
naturally, from some peculiar character of the
business or otherwise, be supposed by principal
to do 8o (Irine v. Watson & Q. B. Dir. 114)

(e} After discovering principal if other party gives
credit to agent or directly or indirectly makes
principal think that agent wili be held ligble
principal is free. (Story on Agency 279-288; Hoprs.
Sall v, Fauntleray 10 B. & C. 7556)

(f) But principal is not discharged unless he has
actually dealt with the agent on the faith of
the other party’s conduct so as to change his
position (Wyatt v. Heriford 3 East 147)

(g) Action must be taken within reasonable time
after discovering principal (Smethurst v. Mitrhell
! E & E 622), Party may sue principal or
agent or both, but only ene may be sued to
judgment, and judgment against one is bar to
action against the other (Prisstley v. Fornis
8 H. & C. i),

7. Professed Agent not having authority.

(1) Principal pamed who might be responsible : Professed
agent cannot sue on the contract.

(a) Where a man assigns himself as agent to a
person’ ngmed the Iaw' will not sllow him te’
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sshift his position (Bickerton .v. Burrell & M. &
. 383)

Fellowes v. Lord Gudyr (1 Bim. 63) “ig not
law " (Poll. 102},

In all executory contracts, wholly unperformed
or partly performed without the knowledge
of who the real principal is, sgent cannot
ghew himself as real prineipal and sue in his
own name ( Ruyner v. Grote 15 M. & W. 359)

(2) Professed agent cannot be gued on the contract (Lewds
v. Nicholzan 18 Q. B. 503)

- Rale in
Richaison
v, Willlam-

a0m.

(a)

(b)

He is liable on an impliad warranty of his
authority to bind principal (Collen v. Wright
T E & B. 30t; Richardson v. Williamson L. R. 8
Q. B, 276). “A grotesque legal fiction.”
(Anson 347-348)

Representation of authority by sgent must be
a representation of matter.of fact and not of
law (Benftie v. Lord Ebury L. B.T Ch. 777}

(3) Where alleged principal is one who could not be -res-
ponsible, professed agent is treated as principal.

Kriner v,
Bauter,

+Keiner Y.

(4

Agent being
his own un-
named
principal.

(a)

(b)

(@

Where principsl named or described is one
incapable of authorizing centract 8o 88 to be
bound by it at the time there can be no bind-
ing ratification (Kelner v. Bazler L R2CTF
174-185)
(a) Where ratification is admitted the original comtract
ia itpie el iy fetion of Loy to the person ratifying.
(8 The fiction is uot wilowed to be sxtended beyond
the bounds of possibility. (Poll. 104 Nute %)
Alleged incapable principal not bound but
professed agent (Kelner v. Bazter ; Furnival v.
(lombes ® M. & Gr. 736)
Proper course for other contracting party is
{0 sue agent as principal on the contract itaelf
and he need not resort to the doctrine of
implied warranty (Kelner v. Barfer ; cf West
London Comm. Bank v. Kifson 12 Q. B. D. 157)

Professed agent beiog his own unnamed principal.

®
)

(c)

(d)

Prima fucis personally liable in his character
a8 agent.

He may repudiate chayacter of agent and
adopt that of principal (Schmaltsz v. Avery
16 €. B. 653)

A man who has contracted in this form may
be sued on the contract as his own undisc
principal if the other party can shew that he
is in truth the principal but oot otherwise
(Carr v. Jackson T Bx. 382)

It is open to one of several persons with
whom a contract wad nominally tmade to shew
that he alone was the real principal and to gue
alone upon the contract apeordingly (Spurr V.
Cass 1. R 5 Q. B, «6066)
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8. Liability of Principal for fraud of agent
(Anxon 352-354)

(1} Liahility is that of emplover for fraud of servant

iy (Barwick v. Euy. Jotwt Stock Bynk L. R 2 Bx. 250)
(2) But if the person act heyond scope of his employment
Udul) v, he no longer represents emplover to make him liable

Atherton.

in tort or contract (L'defl v. Atherfon T H. & N, 172)

(3} If he commit frand outside scope of authorily he is
liuble and net prineipul,

(4) Knowledge of agent is knowledge of principal only
i it is imparted to prineipal or if transaction to which
knowledge is material is carried out by agent (12 App
Un. B3L fu e Vigors, Anson 354)—See further Fraud.

9. Duties of Principal and Agent

(1) Duties of principal,

Tiatles of () To reward agent,

Drincipal, (I To indemenify agent for acts lawfolly done
and liabilities incurred in the execution of
his avthorily,

(2} Duries of agent.

t0) To nse diligence, be faithful ete,, (Jenkins v,
Buties of Jivtheie 15 L, B, 168
Bgent. (b} e make no profit other than commission.
(o} Camnot pecover roward premived for disloyaity to

his empluyer (Harvingtos v, Uiet. Gruaring Deck Co,
34 B b, W

(8)  Awent is principal's diebtor, not hix trustee, for money
reeived a8 reward from  others  (Lister & On
Yo Stubbe 45 Che DOV of Marivon v, Thom paon
L9 P ARy

(r} May net become prineipal as ogainst his employer
Nty ot ageney 210211
(c) To make a contract must remain as agent
(MePherson v, Watt 3 App. Ca 254)
(d) To delegate his authority to no one as a
general  rule.  Deleyatus  non polest  delegure,
(e Jifussche v. Alf ® Ch. D. 310)

10. Determination of agent's authority (Pl
43, Anson 855-360)

(1) By agreement,

() Principal may not privately limit or revoke
an anthority which he bas allowed his agent
publicly to assume (Debenkam v, Mollon
6 App. Cn. 24)

(b) Authority coupled with an intersst, conferring
some benefit on the donee of that authority
is irrevocuble (Swwt v. Sandars 5 C, B. 917)

(2) By change of status,

(&) By bankruptey (Minell v. Forester 4 Tount 541y 7,

End af
ARFLCY.
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() By Insanity (Drew v. Nuun; above v L (6 ;
See Anson 3539)

(3) By death of principal (Story an Agency 474, Anson 360)

{2) Termination of agent’s authority takes effect
anly when it isknown to agent and, as regards
third partics, to them {Freeman v, Loder 11A.&E
580 ; Indian Coniracl Act 208.)

() “It isheld in kngland (Blades v. Free 9 B. & C. 167)
but anomalously that this rule does mot apply
on revocation by death  of the principal” (Poll 93
und Note U.)

e e

VI. Capacity oF ParTies: CORPORATIONS.

1. Capacities of Corporations are linited
(1) By natural possibility.
(2) By legal possibility.
2  Limitations and liabilitics by natural possibilify.

weal (1} The requirement of a common seal
(a) Poliock 110 thinks this is a positive rule of En-
glish law,

(b) Anson 119 holds this a natural requirement.
(2) A corporation can do no act except by an agent,
(3) Cannot do or be answerable for anything of a strictly
personal nature.
{a) Cannot commit any * crime in the strict sense
(R. v. G, N, af E;g_g‘ It Co, 9Q. B. 315 326)
(b) There is individual liability of members. ( Mayer of
Manchaster v. Willianis 1Q.8. 945 Mili v, Hawhker
1K, 8 Ex 30)
(4) Cannot enter into any strictly personal contract or relation,
(a) Tt cannot be excommunicated {10 Co. Rep. 32)
{(h) Cannot do homage (8¢ ditt. 86)
{c) Cannot be subject to jurisdiction of a customary

court whose process is exclusively personal (Lox-
don Joint Stock Bank v. Mayor of London 1 C. P.D. 1)
(5) Liable, {ars in dgency) for acts of agents and conversely
it may sue in its nutural capacity for a libel

reflecting  on  its business manmagement (Sourh
JHviton Coal Co. v N. E. “News Assoe.” (10Q.B, 133)

(6) Indictable in some cases.
!'f‘:{l't:ﬁ' (a) Fora nuisance (R v. G. N. of Eng. £, o)
(b) Faor not doing an obligation in its charter, and may
be even liable by prescription (Granf 277, 283)
(c) For breach of Statutes regulating its  business, (Pi,
Socicty v, L. and Prov. Supply Ass. 5 App. 857
King of Two Sicilies v, Wileex 1 Sim. N. 8. 335)
(d) A Corporation may be relieved against fraud to the
same txlent as @ natwal person,
E
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(7) But it cannot be bound by acts of even all its members
when those acts are of a non-corporate character ( Mili
v. Hawker. )

3. Limitations, liabilities etc., by legal possibility.

Doutrine or 1) Doctrine of special capacities. A corpoation is created
Cirine o

Bpecial for a special purpose and in the case of a particular
Capacities. transaction it is to be considered whether the corporation
is empouered to bind itself Lo that transaction.

(a) Doctrine long popular.
{b) DBasis of Modern Statutes on corporations,
(¢) Refuted Poll 117,
{2) Doctrine of general capacity. Powers of corporation are gen
Doctrine of eral, and with reference tu a transacton itis to be considered
ot whether the corporation is fordidden to bind itself to the
transacton.
(a) Accepted doctrine. Poll, 117 Anron. 118.120,
{(b) As interpreted in Ashbury Raslway carriage Co. v
Riche (L R T H.L 653): *“Where there is an Act of
Parliament creating a corporation for a particular
purpose, and giving it powers for that purpose, what
it does not expressly or impliedly authorize is to
be taken as prohibited.
{c}) Reasons for the above qualification.
Reasons
From Part. {«} No majority of pariners can bind a dissenting minority
'”ﬂi,',i_’ bowever small ; similar right to snembers of a corporation.
(3} Pariner is firm's Agent with extensive authority but limited
if restricted by agreement ; 3o in public comprnies Hmits,
of directors’ authority presumed to be known,
(¥} As a matter of mixed palnersbip and corporation Law
(not of pure corporation Law strictly) unanimous assent
of members will remove objections mised on partnership
principles, speaking g liy.
Reasons an {(7) Powers must not be used to defeat purposes of in;oor-
or?p.'fﬁ?;:“f poration, See Poll 13:121 and cases cited in notes.
Policy.

{e} Interest of the public as investors must be safeguarded
e.g- Buyers of shares and lenders of money to com-
pany have aright to assume that company'y Pproposed
objects are adhered to.

4. Corporations and Negotiable Rnstruments,

(1) As a General Rule 2 corporation cannot bind jtself by
Regotiable Instrumerts. (See Chalmers Digest pp. 063-68.)

{a) Since corporation contracts must be under common
seal it follows that corporation cannot be bound by
Negotiable Instruments in the ordinary form; and
by Law Merchant instruments under seal are not nege
tiable,
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G - ;
Sorpore (b) Ordinary rules of Partnership Agency do not apply
Negotisble to corporations,

Instru-

menta.

(a) Extensive in'plied authority of a partner to bind his
fcllows cannot be applied lo the case of a numerous
association.

{(8' Managers cannot bind company by Negotiable Instra-
ments unless so empowered by Act of incorporation etc.

(c) Power of even a trading corporation to contract
without seal is limited to things incidental to the usual
conduct of its business.

(d) Negotiable Instrument is not merely evidence of
contract but creates a new coniract and 2 distinct
cause of action and it would be contrary to Law of
Negotiable Instruments, that they should be valid or
not as the consideration hetween parties was good or
bad, and it would be inconvenient to inquire always
if such consideration was connected with corporation

purposes.
(2) Corporation cannot be bound by Negotiable Instrument except,

(a) when Negotiation of bills etc. is one of the purpose
of incorporation.

(b) When instrament is accepted for the corporation
by an agent expressly or impliedly empowered
by constitution to accept such bills.

5. Estoppel and part performance apply fo cor-
porations.

(1) Even when corporate seal was improperly affixed corporation
is bound by conduct of governing body.

(2) Estoppel etc,, not binding in case of an act expressly
forbidden to the corporation.

(See Pollock, pp. 142.183)

VII. FormM oF CONTRACT.

1. Classification of contracts known to English Law
(Anson 48.)

Yormal. (1) Formal i.c. dependent for tneir validity upon their form.

(a) Coontracts of Record.
(b) Contracts under seal

(2) Simple i.. dependent for their validity upon the presence of

Himple. ¢ A
P consideration.

(a) Contracts required by Law to be in some form other
than under seal.
(b) Contracts for which no form is required,
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2. Certain contracts which Anson (p 5.) classifies under
Simple contracts “ required to be in writing” are
giv!eu :ll‘.s *eontracts subject to special forms” in

ollock ¢ —

(1} 'They are (Poll 142

&ﬁ?ﬁ: (a} Contracts of corporations,
FOTHIR S (b)  Peculiar contract expressed in negotiable instruments.

(c) Contract within Statute of Frauds.

(d} Marine Insurances,

(e) Transfer of shares in Companies.

(f) Acknowledgment of delt barted by St. of Limitations.
(g) Marriage.

(2) The two classifications econsidercd.

(a) Pollock says: *“Contracts under seal are mof the
ondy formal contracts known to English Law ;: there
are certain so-called contracts of record which are
of a yet higher nature than deed” (Poll L) Anson,
of course recopnising “in deference to established
autherity ¥ Coniracts of Record as Formal says (p- 49.4,
* There is but une Formal Contract in English Law:
the Deed or contract under seal: all others are simple
contracts,” “ only true formal contract ™ (p. 52.)

tb) Poilock’s classification given above is of "kinds of
contract su! ject to vestrictions of form ” {Poll 142.) ang
the same are under sémple contracts in Anson (p. 59
“but form is here needed not as giving efficacy to
the contract, but as evidence of ifs existence " {Anson 59.)
(n} Certain contracts require Form for their Validity.

{8} Other contracis require Form for evidence merely, their
validity depending on consideration.

3. Contracts of Reeord, include.

(1) Judgment that is final.
(a) It may originate.
(a) As final result of litigation, or.

(3] By parties agreeing to enter Judgment in favour of one;
and this right to cnter Judgment results from a contract
whicl: is either

Warrant of Atturney : by whieh one party pives
authority to arther to enter judgment’on terms  settled,
or Coguwrit actionent; (Leakg i57) by which one party
recognises  oihers' right re pending dispute and gives
authority.

(h)  Its characteristics.

() Preduction of HRecord conclusive proof of terms.
{8) It causes existing rights to be merged or extinguisbed
in it

(r} Judgment creditor - can take out execution for ety
and also bring in case for non-fulfilment of obligation.
(2) Recognizance. Contract entered into with the Crown in its

Judicial capacity. (Polt 141) £, G. to keep the peace or to appear
at assizes.
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(3) Statutory forms ot security known as Statutes Merchant,
Statutes Staple and recognizances in the nature of ‘a Statute
Staple . out of use. (Po/l 141. 142. Angom 51.)

2. Contract under Seal. (dnson 5258, Pollock 133, 140)

(1) Contract under seal, called alsoa Deedand sometimes
Specialty, is the only true Formal Contract.
(2) Deed must be in writing or printed on paper or parch.
ment. it must be
{a) Signed (cf. Goock v Goodman 2,Q.3, 597 )
(b) Sesled: That which identifies a party to a deed
with the execution of it is his seal.
(c) Delivered: That which makes the deed operative
so far as he is concerned is the delivery by him.
(3) Deed subject to_a condition is called, until the condition is
performed, an Escrow.

Needx

{4) Characteristics of contract under seal.

(a) ZEstoppel, Statements in a deed cannot be allowed
to be denied ever and the party who cannot so
deny is said to be estopped.

(h) Merger. A simple contract is merged and becomes
extinct in an identical contract hy deed,

(c) Deed creates greater privilge re limitation of actions
than does a simple contract.

(d) Specialty creditor can claim against the heir though
not named in the deed or against the devisee of
real estate witheut the intervention of chancery, un-
like creditor by simple contract,

(e} Gratuitous promise under seal e. g a Bond is bind-
ing but Court will not grant Specific Performance,

(5) When it is essential to em loy contract under seal,
P
{a) In cases statutorily provided for, e, g
(a) Ssle of sculpture with copyright. &4 G iiie, pa
{3) Tramsier of shares in Companies ned by Com-
panies Clauses Act. B&3 pice €0
(y) Transfer of a British ship, 17418 Fice, €. 104.

(b) In case of a pratuitous promise.

(¢} In case ol contracts with Corporations, [ See abope vi. 6.]

(a} In the absence of Enabling or Restrictive statotory pro-
visions, a trading corporation may make without seal
any contract incidental to the ordinary contract of its
business,
A non-t

{3} g corf , if exp ¥ ted for

special purposes, may without seal make any contract
incidental 1o those purposes. If not so created it cannot
cantract withont seal, except in cases of immediate
necessity, constant recurrence or trifling importance.

(y) Where an agreement has been completely executed on
the part of a corporation it b a on
which the corporation may sue,

(%) Rights and obligations arising from tenancy or
occupation apply to corporations as to natoral persons.

(e} Corporation s bound by an obligation implied in law
whenever under like circumstances a natural person wonld
be s0 found.
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%. Contracts under Statute of Frauds.

20 Carl 1i (1) Form requirements by 29 Carl ii C.3. 5. 4 “Agreement,

G 38h or memorandum or note shall in writing and signed by
the party to be charged therewith or some other person
thereunto by him lawfully authorized.” (cf Sec 2t of Ord. No.7y
of 1849, Ceylon}.

(a) Form merely evidentiary. Contract exists but no
action possible until formal requirements are complied
with.

(b) Parties must appear.

(¢) Terms may be callected from various documents
but they must be
(a) Connected (Reuss v Picksley L. B.1 Exch 341
{3) Consistent { tuzton v. Rust L K 7 Exch 2379)
(y) Complete. (Greaves v, dshlin 3 Gamp. 426)
(d) Where contract does not fall within the Statute parties
may.
{a) Put their contract in wriling or
(3) Contract anly by parol, or
(y} Put some terms in writing and atrange others in parcl
{e) Consideration must appear in writing, except in
the case of promise to answer for debt, default of
wmiscarriage of another under 19 & 20 Vict C. 97 Sec. 3

(f) Signature of party cr agent necessary.
(2) Contracts implied in 29 Carl. ii C. 3 S 4

{(a) Special promise by an executor or administrator
to answer damages out of his own estate although
his liabilities are limited by assets of deceased.

(b) Any promise to answer for debt, default or mis
carriage of another person.

{a} Different from indemnity (Crippo v. Hartnoll 4B &8 A4
{(Reader v. Kingham 130, B. N. & 34d.)

{d) There must be primary liability actual or prospective
of a third party and a real liability {Mounistephen v
Lakeman. L. B 7 B. 190) and continuous,

{y) Promisc must be made to principal creditor existent
«r prospective (Easticood v. Kenyon 1! A RE. 4

(&) Debt etc, may arise from wrong (Kiérkham v. Master
2 B. & Ald 613)

(c) Agreement made in consideration of marriage.
(d) Contract or sale of lands or hereditaments or any

Interest tn interests in or concerning them.
e Fa («) Fructus Industrioles (e.g. crops) do not under anmy
3, 0. circumstances constitute an interest in land.

(B) Fractus Naturales {eg. gras, timber, fruits) do if sale
contemplales passing of the property in them before
severance from soil.

(y) Leases may be made by deed (3 &9 Viet E. 108) but an
informal lease though void as a lease may be good
as an agreement for a lease,

(¢) Agreement that “is not to be” {Fell 168) performed
within the space of one year from making.

ta) This means an agreement that on the face of it

t be performed within a year (Poll 158.)

CanNG
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(3) Agrcement capable of being performed within 4
year and not showing azy intention to put off per-
formance till after a year is not within this clause
{Swith v. Neale 20.B. ¥. 8. 87

" (v} Agreement completely performed by one party within
C::;u:ﬁ the year is not under the Statute (Perer v. Compton
Ism Lo Coses 5 5, wa0)

(¥} Agreenent determinable by a contingenoy likely to
bappen within  the year is not under ihe Statute
(MeGregor v, MeGregor 11 Q. 8. Div 433 Overruling
Davey v, Shanwnon quoted Anson 645).

(3) Non.compliance with provisicns does not make contract
void or voitable but only unenforceable because incapable
of proof.

() Form under 29 carl. ii C. 3 8 97. Same as under S. 4
but consideration for sale need not appear in writing un-
less price is fixed by parties.

(8) “Note or memorandum” in Sec. 4 and sec 17.
(a) Agreement of See. 4 includes * consideration” but

Notu ot basgain of Sec. 17 includes price of goods as
Mewo P A f
randumm. a material term only where it has been specifically

agreed upon (Hoadly v. Milaine 10 Bing 462)

(b) Party’s name inserted |y authority in the body or
at the head of memorandum may suffice for actual
signature (Evans v. Hoare1 Q. B. 508)

(c) Wriven and duly signed prop sal accepted even
orally is sufficient memorandum (Smitk v. Neale)

(d) Signalure to a dccument given altered and assented
to as altered is signature of altered document too
(Pull 160.  Stewart v. Eddowes L. R. 9 C. P, a11)

(e} Memo:andum must exist at time of action brought
(Lueas v. Dixon 22 Q. B. Div. 357)

(6) Nature of contractof sale. 1In addition to St, of Frauds see
Bills of Sale Acts 1878, 1882, 1890 and 1891 and Anson
70-74 with authorities there cited and referred to,

e,

VIIL.—CoNSIDERATION.,

. 1+ Consideration is something done, forborne or

i suffered or promised to be done, forborne or
suffered by the promisee in respect of the pro-
mise. (Awuson 74 see supra ; 6)

{1) A valuable censideration, in the sence of the Law may con-
Currie v, sist either in some right, interest, profit or benefit aceruing to
M, the one party or some forbearance, detriment loss or responsi-
pility given suffered or undertaken by the other (Currie v Misa
L. R 10Ex. 162)
(2) A consideration properly speaking, can be given only for
a promise, and where performance on both sides is simulta-
neous there may be agreement in the wider sense but there
is no obligation and no contract. {Poll. 184)
(J) Consideration is that which is actually given and accepted
in return for the promise, irrespective of the presence of
ulterior motives, purposes or expectations
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(4) History of consideration. Sce Pollock (Appendix £.) pages
693-701.

(2) The English “consideration” and some of its analogies.

{a) Cause in modern French Law (of. Pothier sec. 42
is in one way wider and in another narrowet than ** con-
sideration.” The existence of 2 natural cbligation o
even of a real or supposed duty in point of honour anly
may be enough. The promisee, however, must have 22
intercst in the subject matter which is apparent and
capable of estimation (cf. Pothier Sece. &, b5, 8)

(8) Causa in Rowan Law. ‘‘If tae Roman Lawyers or the

Civitians in modern times bad ever fairly asked themselve
what were the ¢ 1 in the vari sets of
facts which under the name of Cause made various kinds
of contract actionable they could scarcely have failed 1o
extract something cquivalent to our consideration "
(Poll 693)

() Consideration synoaym for Cause in Civil Code of Lower
French Canada.

{b) History of the English conception.

{«} Latter part of fifteenth century wadum pactim tost its
ancient meaning.

{8} Inthecarly writers conniderare, consideratio always mean
judgment of a court.

(y} Quid pro guo, appropriate in Debt., not in assumpsit,
is earlier than consideration, (Poll 696)

(&) In tbe Doctor and Student {1530) wurd “ consideration”
is used but it is doubtful in what sease.

{¢) First and full discussion of consideration by that name
is in & report of Sharington v Strotton (Plowden $#3-38
when the question was whether natural love and affection
was a good consideration lo supporl a covenant to stand
seised 10 uses.

(4} Both the general conceplion ‘and the name of con-
sideration might bave bad their origin in the court of
Chancery and the doctrine of uses, and bave been thence
imporied into the Law of Contracls rather than developed
by the common law Courts.  (Pell. L

(¢) Judge O. W. Holmes’ Theory of the origin of con-
sidetation. Witnesses could only swear to facts with-
in their knowledge; these were not used in
{ransactions which might create a debt, except the
delivery of property ; this delivery was guid pro quo—
all this amounting to the rule that when a debt
was proved by witnesses there must be guid pro guo.
“'T'hese debts proved by witnesses instead of by deed
are what we call simple contract debts, and thus begin-
ing with debt, and subsequently extending itself 10
other contracts, is" established our peculiar and most
important doctrine that every simple contract must
have a consideration " (Apud Pollock 69%9.)

(4) Pollock (. 101 says: Judge Hare (in his Contracts)
and Mr. Ames (in the Horvard Law Review) have
been the first toc make out an or anic connection
Setween the tortious character of Assumpsit and the
doctrine of consideration inits early form. On the whole
it would appear that the guid pro guo of debt remained,
in strictness, what it was before but for all practical
purposes was merged in the wider generalization
derived from Assumpsit; and the ‘detriment to the
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~promisee’ which is essential to Assumpsi? was inde.
pendently developed as the criterion of a duty arising,
in its original conception, not from a promise at all.

2. Bome General Rules as to Conslderation.

(1) It is necessary to the validity of every promise, not under seal.

(2) It need not be adequate to the promise, but must be of some
value in the eye of the Law.

(3) It must be legal.
(4} Tt must be either present or future, but must not be past.

3. Conslderation is necessary to the validity of
every simple contract.

Pillans v. (1) In Pdlansv. Van Mierop (3 Durr 1064) it was held that con-
b sideration was for evidence of intention'and that where such

Hierap. i
> evidence was effectually supplied in any other way the want of
consideration would not affect the validity of a parol promise.
Overruled by Rann v. Hughes.
Baan v, (2) In Rannv. Hughes (1 T.R. 350} it was laid down that alt con-
Huglses. tracts are by the Law of England divided into agreements by

specialty and agreements by parol; nor is there any such third
class...as contracts in writing.  If they are merely written and
not specialties, ey are parol and consideration must be proved.

(3} Exceptions to General Rule No. 1,

Onstadious (a) Promise of a gratuitous service, although not enforce-
e able as a promise, involves a liability to use ordinary
care and skill in performance.  “It is idle to say that
the trust reposed in the person employed is the con-
sideration for his promise to use reasonable care ;
for the promise becomes binding, ot when it is made,

but when performance has begun” (Anson 8.)

(b) In dealings arising out of Negotiable Instruments it

* is possible that a promise to pay money may be en-

forced though promisor gets nothing and promisee
gives nothing in respect of the promise.

4, Consideration need not be adequate to the pro-
n}t%% b!nt must be of some value in the eye
of the law.

(1) Consideration may be ;

(a) Benefit to the promiser,
{b) Benefit to the third party.
(c) No apparent benefit to anybody.
{dy Merely a detriment to promisee,
(2) Adequacy of consideration is for parties to consider at time

of making agreement and not for the court when it is sought
to be enforced. (/n Bolton v. Madden 1.R.9 A.B, SS. )

(3) When a thing is to be.done by the plaintiff, de it meper
40 #mall, this is & sufficient consideration to ground an action

¥
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(Sturlyn v. Albary, Croke, Elizabeth 67); provided he gets all
that he bargained for eg.

(a) Rainbridge v. Firmslon (8 A&E 743): Consideration
is that plaintifi, at defendant's request, had con-
sented to allow the defendant to weigh the boilers

.. there is detriment to plaintifi from his parting
with bis possession for ever so that a time.

{b) Haigh v. Brooks 110 A&E 309) ; Parting with docu-
ment subsequently found worthless. Plaintiffs induced
by defendant’s promise to part with something they
might have kept and the defendant obtained what he
desired by means of that promise.

(c) Hart v. Miles (#C B N S 311\ Letling promisor re-
tain possession uf a document to which promisee is
entitled is good consideration,

{(d) Bailor's delivery of possession is the consideration
for the bailee’s promise to keep or carry safely.

(¢) Determination of a legally indifferent option in a
particular way is legal “ detriment " enough to be
a good consideration (Bollon v, Meadden).

(1) Cheale v. Kenward (3 De G & J 37), Transfer of rail”
way shares on which nothing has been paid is good
consideration.

(g) Graneley v. Barnard (18 EqG518). Agreement not to
determine immediately 2n existing service termin-
able at will is good consideration,

(4) Inadequacyof consideration may after be evidence of fraud but
(Coles v, Trecothick 9 Ves 234) cannot of itself be a ground on
which specific performance of & contract wilt be refused.

(5) Tests of reality.

(a) Did the promisee do, forbear, suffer or promise
anything in respect of his promise i

(b} Was his act, forbearance, sufferance or promise of any
ascertainable value?

(c) Was it more than he was already legally bound to
do, forbear, or suffer?

{a) Motive must be distingmished (rom consideration e.g.
Desire on the part of an executor to carry out wishes
of the deeea.e;cgjl would not amount to consideration
(Thomas v. Thomas 3 Q. K881,

{8) Consideration must move from the promiree. It is now
established thal no stranger to the consideration can take
advantage of © contract though made for his benefit
{Twedidle v. Atkinson 1 B & 3 308),

(6) Condsideration of no ascertainable value (8} {8

(a) Impossibility, physical or legal, and obvious upon
the face of the contract, as well as vagueness
or uncertainty of terms, make consideration void.

{b) Forbearanee to sue is & good consideration.

{a) Forbearnnce must be fora defnite or ascertainable time
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{8) Promise to forbear suing for a reasonable time may be
inferred from the requestto give security (4llance Bank
v. Broom 9Dr& 8 Bﬁy ‘“ Some degree of forbearance,
not indeed for any definite time, but at all events wime
g‘:grcek of forbearance.” Questioned by Pollock 179

ote k.

{y) That which is forborne must be the exercise or enforce-
ment of some legal or equitable right which is bonestly
believed to exist.

If an intending litigant bomafide forbears a right
to litigate a question of Law or fact which it is
not vexatious or frivolous to litigate he gives u
something of value. (Milesv. New Zeland Alford
Estate Co. 32 ch. Di. 268, 20L.)

Real consideration and motive of a compromise is
not the sacrifice of a right but the abandonment of a
claim ( Trigge v. Laralee 15 Moore’s P.C. cases 271 202)
In contracts re gratuitous bailment or gratuitous em-
ployment (cf. Supre 3. (3) (a) consideration is not ob
vious. Anson g3.

(7) Does promisee do, forbear, suffer, or promise more than that
which he is legally bound? See Supra 4 (5.) (¢.)

(®

(b)

(c)

Neither the promise to do a thing nor the actual
doing of it will be a good consideration if it is a
thing which the party is alreedy bound to do legally
or by a subsisting contract with the other party. cf,
Leake 538,

) But the doing or undertaking of anything beyond what

I one is already bound todo, though of the same kind and
in the same transaction, is 2 good consideration. {Eng-
landv. Davidson, |11 4, & . 38)

(8) Examples. Promise to pay mosey 1o witness sub.

nded o sppear at tria] has no consideration, See
E‘?liock 174 & Anson 88 for more,

{7y} Consideration emongh if 2n existing right is altered
or increased remedics given £ . an agreement with
debtor 1o give fime or accept reduced interest in
consideration il having some new security would be
good und binding.

Promise to perform contract with third party,

(2} Consideration is unreal if it'consist in a promise given
to perform a duty or a contract made with the promisor.

{B) Perlormance of an existing obligation as distinct form
anew promise to a stranger to perform it, cannot in.
volve any legal detriment, and therefore cannot be g
consideration. (Langdell sec. 84 apnd Pollock 178.)

{r) Shadwell v. Shadwell and Scotson v. Pegg Discussed
in Apson g192. and Pollock 175177, Re these cases
Anson (poet) says: In principle the perf or
promise to perform an ontstanding contract with a third
parly is not of itself consideration for a promise and
the practical result of the cases is not inconsistent with
this rule.

Some applications of the rule that the actual perfor-

mance of that which a man is legally bound to do

stands on the same footing as his promise to
do that which he is legally compellable to do;

(A.IISD{I B6-88. Pollock 177, 178.)
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(a) Paymwent of smaller sum in satisfaction of larger is not
1!

a good discharge of a debi; bo
i (8) Giving & negoliable instroment for 2 less sum, of a
Flonels i1 1oastisfa clon is good: (Pinnal's cuse, § Coke's Rep.
4 F? and Foakes v. Beer 9 App. cases 0065)

{y) Contract wholly tory, liabilities unfulfilled, acquit.
tance of each from the other's clasims is consi i
for promise of each to waive his own.

(8) Contract broken and promise made to forego right arising
from breach, when the amount is uncertan, paymeat of
s liqudated or certain sum would be consideration
for foregoing claim.

(€) Consideration for promise to forego must be executed.

(Z) Composition with creditors is pot under the rule here.
G (Poll 176) Consideration upon which creditor renounces
creditors, residue in not either promise to pay or part payment

{Fitch v. Suiton, §Xast 380), The consideration is “ the
substitution of & new apreement with different parties for
s previous debt.” (Stater v. Jones LB EEx 3. Good
v. Cheesman 3 B & Ad, 538}

5. Consideration must be legel. (Vid: infra Sub Legaliry)

6. Consideration must be executory or execeuted, It
must not be past.

(1) Promise for a promise is execulory consideratin, “It is
- counter-promise and not the performance that makes the
consideration,”” (Hobart in Zamplesgh v. Braithwait)

2) Consideration which consists in performance is executed. ~ A
contract arises upon“executed consideration when one of two
parties has either in the act which ccnstitutes an cffer or the
act which constitutes an acceptance done all that he is bound
to do under the contract, leaving an outstanding liability on
one side only. :

(a) Offer of an act for a promise eg. labour or goods
with expectation to be paid for them obviously.

{«) If Itake up waresfrom 2 tradesman without any agree:

ment of price the law ludes u that I cont 110 pay

their resl value. (In Hoadley v, McLaine)
Hart v, {3) Deft. arders two doz. of each wine and you send four:
Mills, then he bhad a right to send back all; he sends back

t1 what is it bud are new contract as to part he keeps!
éfﬁar:v. an?uaw.m}

( er not possible to be accepted or rejected is not bindin

i (Taylor v. Laird # L. J. Ex. 38) : ¢

(b) Offer of promise for an act.
(o) Consideration executed upon request (Leake 43‘%! or
T of

contract arising on the acceptance hy act of the
a promise e.g. acceptance of advertised offer.
Lieyd. {A) This often amounts to ** implication of & promise in »
west,” &4, where a man is asked to do some service
which will entail certain liabilities and expenses (Brittain
; v. Lloyd 14 M. & W. 763)
ipust cone (3), Theso-called **past consideration.” A past consideration is
* sideration. in effect nn wnsidqmtipu at all...A past consideration is some
act or forbearance in time past by which a man has benefited
without thereby incurring any legal liability ™ (Anson 95
D\gmzec?gy Noo\ahamgFou!damg?.l v ( e )
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Promise based upon past benefit is gratuitous ; it is
based upor motive and not upon consideration,

As a gemeral rule a consideration past and executed
will support no cther promise than such as would
be implied by law. (Roscoria v. Thomas 3Q B 234)

tions to general rule re past consideration.

Exe. i. Consideration moved by previous request will
support subsequent promise.

{a) Lampleigh v. Braithwait (18m.L. C.153): 4 mere volon-
tary courtesy will not bave consideration to uphold an as-
sumpsit. But if that courtesy were moved by m suit or
request of the party that gives the asampsit it will bind.”

(3} Bradford v. Roulston (8 Ir. C. L. £88);  where there
is a past consideration consisting of & previous act done at
the request of the defendant it will support a subsequent
promise.”

Ans~n and Pollock on Zampleigh v, Braithwast

(a) Anson quotes (pp. 7 08) contrary decisions in Kaye
v. Duttan; Elderton v, Emmens ; Kennedy v. Broun;
Wilkinson w. Oliveira;

(3) "It vould perhaps now be held that the subsequent
promise is onI? evidence of what the parties thou;ﬁ the
service worth” (Pollock 187)

} “Subsequent promise is only binding when the request, the

b sensiderntone, and s promue form sutatantially one
transaction (Anson ¥ after sugpesting practical diffeull-
fes re Rule)

(¥} *Probably on the principle of Implication of a promise

B in a request, the case of Lampleigh v, Braithwait is capable

of explanation.” (dnson 95. See above 8 (2) (b Ej.

“Unless the request is virtually am offer of & promise

the precise extent of which is bereafter to be ascertain.

ed; or unlesy it s0 clearly contemplutes & subsequent
promise to be given by the maker of the “request that
such a promise may be regarded as part of the zame
transaction the rule in Lampleigh v, Braithwait has no
application.”  (dnason 100

—

e

Exception ii. Voluntary doing by one party of
something which the other was legally bound to
do is a good consideration for z subsequent
promise of recompense (! Sm. L. C. 148) Autho-
rities *Scanty and unsatisfactory.” (Anson 100—102.
Pollock 168 )

Lxception iii. Re a debt barred by Statute of
Limitations, the legal remedy is lost but the debt
is not destroyed and the debt subsisting in this
dormant condition is a good consideration for a
new promise to pay it.

(a) ‘“This is not logically satisfying...............The consi-
deration’ for the new promise is wholly and
therefore insufficient according to wodern durtrE:.“ The
only theory tenable on principle seems to be that the

statute is a law merely of procedure, givi the debtor
;md:g?ce which be may warie if be thiok 60" (Poliock

(3) A‘ckno:iedgme:ft °Pm;’rﬂ :sl evidence of 2 pew pro-
mise and is therefore ineflectual unless de bef| ction
brought (Bateman v, Pinders Q, B. “*T‘ e
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(5) Promises founded on moral duty supposed to be valid an‘
Eastwood r. binding tell FEastwood v. Kenyon (11 A. & E. 438 448 460) whey
Henpon, it was held that

(s) Moral cbligation arising from a past benefit not c:j
ferred at request of defendant is not a good co
deration.

(b) “The doctrine (af Moral obligation) would annihi
late the necessity for any consideration at all, in
asmuch as the mere fact of givinga promise creala
a moral obligation to perform it.”

rquity. 3. Consideration in Equity.

(1) Doctrine of consideration mainly applicable to informal cot
tracts is extended to restrain, not to amplify the validiy
of Formal contracis too.

(2) A merely gratuitous contract under seal is enforceable af
common law unless it can be shewn that behind the appar-
ently gratvitous obligation there is in fact an uplawful o
immoral consideration.

(8) Court of Equity will not grant specific performance of & gratui
tous contract.

(4) An incomplete voluntary gift creates no right which can b
enforced.

s et e

1X. Reavity or CoNSENT: MISTAKE.

1. Preliminary Notions.

(1) For a contract to be enforceable not only must there be con.
sent but the consent must be true, full and free.

(2) Reality and completeness of consent Imay be affected, by
ignorance, fear, dependence excluding action, etc.,

(2) It iswrong tosay that a consent determined by
savigny. mistake, fraud, or coercion is #¢ consent (Savigny's
system, eic., 114-118)

(b) Consent of one or both parties may be so given as to

make it no real expression of intention (4nson 127)

(3) Various causes for unreality of consent.

(a) AMistake, Parties may not have meant the same thing;
ot one or both, meaning same thing, may have
formed untrue conclusion re subject matter ol
agreement.

(b) Misrcpresentation. One forming untrue conclusions
re matter of contract by statements innocently made
or innocently withheld by other.

(¢) Fraud. Oneformsuntrue conclusions owing to repre-
sentations by other made with knowledge of untruth
and intention to deceive.

Digitized by Noolaham Foundation.
noolaham.org | aavanaham.org



oliock's
classlfi-
ation of
nistakes,

Roranisc

wcuaat.

47

{d) Duress. Consent of one of the parties may have

®

(a)

been extorted from him by the other by actual or
threatened nersonal violence,

Undue influence. Circumstances may render one of
the parties morally incapable of resisting the will of
the other so that his consent is no real expression of
intention,

(4) Classification of mistake, etc., (Pollock, 421 et 599.)

Ignorance

(#) Not caused by actof cther party is refered in Law lo
Mistake.

{8} Caused lgv act of other party without wrongful intention
is referred (0 bead of Misrepresentation.

{7} Caused by act of other party with wrongful ioteation is
referred to head of Fraud.

(b} Fear, or dependence exeluding freedom of action

{a) Not caused by act of other parly or relation between
parties is immaterial.

{8] Caused by such acts referred to head of Duress.

{y) Caused by suchrelation.............. Undue [nfluence,

(5) Gene al legal consequcnces of mistake, etc.,,

(a) Mistake does not of itself affect validity of ¢ ntracts.

(a) Mistake may prevent resl agreement from being formed,
(8) 1 mistake occurs in exp of real ag t it can
be rectified,

(b} Contracts induced by mis-representation are not void ;

in many cases they are voidahle at option of misled
party.

{¢) Contracts induced by fraud not void but voidable at

option of deceived party.

(d) Contracts induced by cuercion or undue influence not

void but voidable at apticn of party coerced or unduly
influenced,

(6) 1Inthe consideration of mistake the following must be avoided :

(a) Confusion of proximate with remote causes of

legal consequences fe of cases where mistake has
legal results of itls own with cases where it deter-
mines the presence or absence of some other
condition or is absolutely irrelevant.

{b) Assertion of propositions as general rules which

ought t» be taken with reference only to particular
effects of mistake in particular classes of cases, eg.
maxim, * Non Pidentur qui errant consendire.”

{(c) Vagueness as to meaning of “ignorance of law”

which is (Cooper v. Phibbs L. R. 2 H. L. 170} ignorance
of a general rule of law, not ignorance of a right
depending on questicns of mixed fact and law or
on the true construction of a particular instrument.

And the following are decmed (Anson 129, 128) irrelevant
to the consideration of mistake as invalidating contract.

(d) Mistake of expression distinguished from mistake

of intention,

() Want of Mutuality,
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{f) False statement inducing assent.
{g) Failure of consideration (Confra Pollock 465.)

2. Mistake in general Is inoperative as to the lega
position or liability of the party doing an act
excepl where by the special nature of th
cuse knowledge is a condition precedent of lega
consequences, .

(1) If the act is done without knowledge, offence or wrong i
not committed and no liability arises,

(2) Ignorance is as a rule no excuse as regards either statutor
no exouse, quasi-criminal or purely civil liabilities e.g.

{(a) Ignorance of real ownership of property is no defeno
to an action for its recovery except in the case ¢
carriers and other privileged people ( Fotwler v, Holiin
Ex. Ch. L. R. 7 Q. B. 816.)

{b) Railway companies and other employers liable fo
servants’ acts in the course of regular employmen
and without any unlawful intention but in trud
unlawful by reason of servant's mistake (Bayley 1
Manchester Ky, Co. Ex. Ch. L. R. B CP. 148).

(aj Mistake does not give rise to employer's linbility.

(3) It is not that mistake has any special effect but th
knowledge. where it exists, takes the thing dope out 4
the class of anthorized acts.

(3) Exceptions to rule.

{a) In cases of Judicial process e.g.; quasi-judicial office
of a court, as a trustee in bankruptcy, not pe
sonally answerable for money paid by him undi
an excuseable misapprehension of the law (Expan
Ogle L.R. 8°Ch. 711

(b} In cases where mistake, or atany rate ignorana
is the condition of acquiring legal or equitahl
rights i.e. (See. Poll 27 428) the scope of equi
able claims is extended against purchasers wh
are not innocent, and knowledge is a condition ¢
being laden with duties which, in equity languag
affect the conscience of the party.

Mistake in: (4) Instances of mistake inoperative in matters of contract.

operative. i "
a) Infant above age, mistaken as under, is take
4

free by rail ; mistake does not exclude usual duty o
company's part to carry him safely (dustin v. G. Wi
Co. L.R. 2 (Q.B. 442.)

(b) Mistaken repudiation of ownership does not prevet
true owner of goods from recovering damages. .aftd
wards for injury done by negligence of bailee whot
duty it was to held them for the true owner |
all events (Mitchell v. Lancashire and Yorkshive B, 4
L. R. 10Q. B. 258 261) TJ

(5) Mistake does not in general alter existing rights.
presence of mistake will not make an act effectual whie
is otherwise ineffectual. e.g.
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Trustee’s payment of rents to wrong person, whe-
ther wilfully and fraudulently or ignorently and in
good faith cannot aiter character of trustee’s pos-
session (Lister v. Pickford 34 Beay, 510 532},

When carrier of goods after notice from unpaid
vendor to stop them nevertheless delivers them
by mistake to buyer the vendor's rights are not
defeated.

(6} Subseguent conduct of parties founded on mistaken con-
struction deces not alter the contract urless such that apart
from mistake it would amount to variation by mutual con-
Bgnt. &g

(@)

Man who acts on a wrong consttuction of his
own duties under a contract he has entered into
does not thereby entitle himself, though acts done
be for benefit of other party, to have contract
performed by other according to same construction.
(M. G. W, R. Co. gf Ireland v. fohnson 8 H. L, C. 788).

(b) Party to a contract cannot resist performance merely

on ground of his having misconstroed its legal
effect at the time (Powell v. Swmith 14 Eq. 85)

(7) Mistake operative.

(@)
)

(c)

Where it excludes real consent. Agreement void,
Occursing in expression of terms of real consent,
Remediable in equity.

Money paid under a mistake of fact. Recoverable.

(8) Circumstances under which mistake invalidates contract arise:

(a)
(b)
(e

By act of third party, or
By dishonesty of one party, or
By mistake of identity or existence of eubject.

(9) Mistake considered below under the following heads:

(a)
(»)
(©

(@)

Mistake of fact and law.

Mistake as to nature or existence of contract.
Mistake as to identity of person with whom the
contract is made.

Mistake as to subject-matter.

3. Mistakes of Fact and Law. (4)

(1) That relief is given against mistake of fact but not against

mistake

(@)

®

of law is subject to limitation and explanation.

In cases where mistake is inoperative and in those
where knowledge or notice is a condition precedent
to lega! consequences the subject matter of such
knowledge or ignorance is a’ matter of fact and

not of law.
Whete common mistake excludes real agreement

ignotance of private rights at all events is ignor-
ance of fact (Bingham v. Bingham 1Ves, Sr, 126.)
G
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Renunciation of rights under 2 mistake as to parti-
cular applications of law is not always conclusive
but remediable, though dehberate renunciation of
doubtful rights is binding.

(2) Money paid by mistake recoverable only when mistake is

fact.

Muoney paid under a mistake of law is in no case
recoverable.

Defence of want of coasideration is.available between

parties to a negot. inst. whether obtained by mis-

representation of fact or of Law (Sewthall v. Rigg,

( Forman v. Wright 11 C, B. 481.492),

Covenant to pay a debt for which covenantor wrongly

supposes himself liable is valid in Law, nor will

equity give any relief against it if the party’s ignor-

ance of facts negativing liablity is due to his own

vegligence ( Wasor v, Wareing 15 Beav. 151).

Court of Bankruptcy orders repayment of money

paid to a trustee in bankruptcy under a mistake of

Law,

Voluntary puyment made will fuoll knowledge of

facts cannot be recovered e. g

(2) Party submilting to pay money under an award cannot
afterwards impeach award on ground of im;ularitiet

known to bim at first (Geodman v, Sayers 2J2o. a W.
9. k)

() Legatee or tenant for life cannot be made to refund
over payments voluntarily made by execulor or testator.
{Bate v. Hooper 8.D. M. G.3%.,

4. Mlstakfa)ns to natare or existenee of contract

(1) Contraet void whan entered into by party mistaken as to
nature of transaction without being negligent, e. g.

mmg onme of

(a)

(b)

(c)

(d)

(e)

oo i (a)
Lo (b)

(c)

In Thoroughgood's case (2Co. Rep. 9) an illiterate man
executed a deed descri~ed as a release of arrears
of rent but in fact release of all claims. Deed void.

In Foster v. Mackinnon (L R. 4 C. P.704) a very old
man was induced to endorse a Bill for £3,000 being
told it was a guarantee, Contract held void * not
merely on ground of fraud where fraud exists but on
the ground that the mind of the signer did not
follow signature.”

Instrument executed by a man who meant to execute
not .any such instrument but something of a diff-
erent kind is in itself a mere nuility.

(2) Questions of error as to nature or existence of transaction

geoerall

complicated in equity with circumstances of fraud

(cl. Poll 446-447,)

(3) In cases like those in (1) jt then falls to the court taoeay

which: of

two innocent parties bas to suffer for fraud or offi-

ciousness of third party (Amson 131}
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mter . (4) When a man knows he 1s conveying or doing something with
his eatate, but does not ask what s the precise effect of the deed,
because he is told that it is a mere form, and has such con-
fidence in his solicitor as to execute the deed in ignorance, then
a deed so executed, though voidable on ground of fraud, is not
avoid deed” {Hunler v. Watlera L. R. Tch, 75.)

(5) Contract would not be void on ground of mistake but void-
able for fraud or misrepresentation unless

(a) Mistake be mutual and

(b) It arise from some deceit or accident which -ordinary
diligence could not penetrate or avert, and

(c) It be through a third party {Anson 132

(6) In case of error as to legal character of transaction it may be
laid down that ;

(a) If parties contemplate wholly different legal effects
there is no agreement, but

(b) This will not prevent act done by either party from
having any other effect which it can have by itself and
which it is intended to have by party doing it e. g.
If A givesmoneytoBasagiltand B takesitasa
loan, B does not thereby hecome A’s debtor but the
money is not the less effectually delivered to B.
But

{a} H B informs A of intention to treat gift asloan and A
mssents it is a good contract of loan (Hull v Wilson
LR P Ch 888)

Psulas, Di- (B) Si quis pecuniom suam domandi cause dederit mihi,
' quamquam et donantis fuerit et mea fiel tanam nom
obligabor ei, quia mon ‘Roc inter nos actum est (Dig
4. 7. & weo 1; of Bavigny. .Syﬂ‘.. 3, 269,

B. Mistake as to identity of person with whom
contract is made. (C)

pothierobt. (1) Where it is material for one party to know who the other
;ﬂ-mgsﬁsnf is an error in persoma prevents any real agreement from being
s formed (Pothicr. Obl. 19; Savig. Syst. 3. 289; Dig, 12. 1.)

(2) Such knowledge iinmaterial
(2) When goods are sold for ready money.
(b} When =z railway traveller takes his ticket,
(c) 1In cases of general offers, etc,, etc.

{3) Some cases and their applications,

(a) Bowiton v. Jones 2 B. & N. 564.) Defendants ordered
geods fromn a trader who, without their knowledge, had
transfered business to plaintiff, and he without notice of
change, supplied goods, Being asked for payment
defendants said they knew nothing of plaintiff. It was
held that there was no contract with plaintiff,

(b) Mitchell v. Lapage (Holt N.P. 233 Action for
assumpsit for not accepting goods, Change in seller’s
firm, and broker had by mistake given old name for
new. It was held that if owing to broker defendant
had been prejudiced or excluded from a set-off
it would be a good defence,
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Humbls v. (c) Robsonv Drummond (2 B. & Ad. 303) and Humble v.:
Huster, Hunter (12 .Q.B 310-317.)  Man contracts with one of
his partners, not aware of partnership, and that partner
retires; then the continuing and previcusly undis-
closed partner cannot insist on further performance
of contract even with original contractor as co-plain.
tiff, for the deft, has a right to the benefit he contem-
plated from the character, credit and substance of
party be contracts with,

(d) Cundyvw, Lindsay (3 App. cases 465.) Man forging
Cundy ¥ signature of a firm induced AB to supply him with
g goods which he afterwards sold to X. It was held
that an innocent purchaser could acquire no right
to the goods, because as between A B and fraudulent
third party there was no contract.

(4) Principle proba'ly not extonded to deeds. But if A
personating 1 executes a deed in B's name purporting to
convey B's property, no right or interest possibly passes by
such an instrument, It is not a deed (Cosper v. Fesey 20 Ch. div.
611-623, But cf, Hunfer v. Wallers.)

(5) Party to whom anything is due under a contract is not bound
to accept satisfaction from any one except other contracting
party in person or otherwise. (Robinsen v. Davidson L.R. 6 each
260.)

(a) Satisfaction must be made in debtors’ name in first
instance and capable of being ratified by him
James v, Jsaacs 12 C.B, 791)

() If not made with his authority at the time there
must be subsequent ratification which need not
be made before action (Simpson v. Eggington
10 Exch. 843).

{(c) But “these refinements have not been received
without doubt and it is submitted that the law
cannot depart in substance from the old maxim
‘1f I be satisfed it is not reason that I be
again catisfed’” (Pollock 453.)

(d) Wiles J. in Cook v. Lister (13 B. C. N. N, S. 5M) con-
sidered the doctrine laid down in Jones v, Broad-
hurst (9. C. B. 173) that payment by a stranger is
no payment till assent, as contrary to a well-known
principle of law: the civil law being the other
way expressly, and mercantile law by analogy: at
the least assent ought to be presumed. (Follock
453. Nole 1).

(6) iE"E"jx;s;ingnm:nt of contracts (Pollock 453 Ansor £33: Se

P—nllouk.w'i.

6. Mistake as to subject matter. (D).

fie B (1) Error in eorpore: Ambiguous name. In Rafffes v. Wichelhaus
Corpare, {2 H. & C. 908) defendant was to buy from plaintifi cotton to
Arrive ex Peerless from Bombay, Plaintiff meant a Peerless to
arrive in December, and defendant a Pecrless to arrive in
October. No contract ; misuuderstanling of an offer made by
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word of mouth might conceivably have alike effect, but obvi-
ously is and ought to be difficult to prove (Phillips v, Bistolli
2B &C. 511)

{2) Parcels included by mistake.

(a)

(b

—

@

—

{e

o

(8) Acto

(b)

()
(d)

Specific Performance refused to purchaser who had
bid for and bought a lot different from what he
intended to buy, (Mavins v. Freeman 2 Kee 25) but
question was not settled.
In Calverly v, Williams (1 R. R. 118) deseription of
an estate sold by auction included a piece not
contemplated by parties and purchaser was held not
entitled to a conveyance of this part
In Harris v. Pepperell (6 Eq. 1) vendor had actu-
ally executed a conveyance including a piece which
he had not intended to seil but which defendan: said
he had intended to buy. Defendant given option of an-
nuiling whole contract or takingit as plaintiff meant it.
Court will not hold plaintiff bound by defendant’s
acceptance of an offer which did not express plaintiff's
real intention and which the defendant could not
in the circumstances have reasonably supposed to
express it; nor yet require defendant to accept
the real offer whick was never effectually communi-
cated to him and which perhaps he could not
have consented to accept; but parties are put in
a position as if offer were still open. (Poll. 460.)
When purchaser erroneously but not unreasonably
supposes a portion of property to be included which
is of no considerable valve but as enhancing value
of whole, contract will not be enforced (Denny v.
Hancock Lo R. 6 ch. 1-12)
{a} Simple misonderstandiug of buyer of description of
properly sold {such as a reasonable and reasonably
diligent man may fall into velieves him from specifically

performing contract but not from liability in damages
Tamplin v. James. 1§, ChDiv, 2i5.)

{3} Vendor in same position if agent by igoorance or
deglect included in = contract for sale property mot
meant to be sold. (Alvanley v. Kinnaird ¢ Mac. & G. 1.8)

shares, ete. Error makes contracts voidable not void,

Shares applied for different in substance from those
allotcd—difference in substance complete-~contract
voidable and shares could be returned, quite inde-
pendently of fraud (Kennedy v. Paname Mail Co.
L.R. 2. Q. B. 580. 586.)

Persons who have taken sharesin a company are
beund to make themselves acquainted with the arti-
cles of association.

Error in distinguishing npumbers of shares not
material.

Person applying for shares in a company not
described as limited cannot afterwards urge that
he did not mean to take shares in an unlimited
compary (Perret's case 18. Eq. 250.)
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{4) As to kind: In Thoraton v. Kempstor (5. Tount. 788.) bro
gave defendant a sale note for Rige Rhine hemp a
plaintift for 8. Pefersburg clean hemp. No contract,
" the contract must be on the one aide to sell and
the other to buy one and the same thing.”

(5) As to qnantity. When goods ordered are sent togeth
with goods not ordered, buyer may refuse to accept an
at sll events if there is any danger or trouble attendin
the severance of the two. (Lewy v, Green 8. B.&B. 673

{(6) Asto price, of Digest 19. 2. locati. 62. apud Pollock 484 note |

(a) Where there has been no misrepresentation, and whe}
there is no ambiguity in the terma of the contracf
the defendant cannot be allowed wade perforn
ance by the simple statement that he has made
mistake (Tamplin v, James 16. ch. Div. 215. 217.)

(b) Proposal by accident wrongly expressed, proposa

must show acceptor could not reasonably have su
posed it in his actual form to convey proposer
real intention, (Webster v. Cecil 30, Beav. 62.) 1

(7) Material attribute. ‘ §

(a)} Error e material attribute vitiates transaction i
{a) Differenee made by absence of quality wrongly su
posed to exist amounts, in clear language to a differ
ence in kind. (Sevigny, System, elc. See. 137)
{B) The error is common to both parties.

(b} Contractee must take care to secure his interests.
but in two cases the law will protect one of the
parties to & contract :

{a) When a man buys poods which be has no opports.

nity of inspecting, the Law introduces into the contraey
of sale implied warrantees that the goods sapplied shaly
correspond in description to poods promised and shaly
be of a mirketable value, (Jones v, Just L R.3 Q. B, %3’
In contracts uberrimae fidei the Law requires every
material fact to be disclosed.

(¢) Paity not bound to accept and pay for chattels,
unless they are really such as the vendor proposed
to sell and the vendee intended to buy (Hallv.
Conder 2.C.B.N.5.22.41) Where error i not com-
mon transaction is valid :

(a) Mistake of buyer as to quality not known fo =eller
inoperative unless there is warranty as to particuler
quality. (Smith v. Hughes.)

{3) Mistake of buyer as to quality known to seller in-
operative unless for fraud of wvendor and there is no
legal obligation on vendor t2 inform buyer that he is
under & mistake not induced by vendar's act. (Smith
v. Hughes L.R.8 Q B. 89) “N gseems, however,
that sale would be voidable oo cround of fraud, if
seller koew of buyer’s ipnorapce, but that such know-
ledge should be distinetly and carefully alleged.”
{Poll. 471)

(y) Mistake of buyer as to quality promised not known
to seller is inoperative, (Seoft v. Littledale 8B (B #12)

(£) Mistake of buyer as to quality promised knowa 1o
seller deprives plaintiffi of right to insist that defen-
dant sball be bound by that which was the apparent
snd not the real bargain. (Smith v. Hughes )

8
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As to existence of subject wdbter.

(a)
(b}

(c)

(@)

(e)

Ui

(s)

(h)

Topic really belongs to Impossibility of Perior:
mance [ Anson 135,)
Non-existence of subject-matter vitiates contract,
{(¢) In Coturier v. Hastie (* H. L. O. 813) neither party
aware of destruction of subject-matter. No cootract,
{3) In the case of mistake as to existence of a right same
rule applies (Bingham v, Binghaml Ves. Sen. 1:8)
In like manner a sale of shares will not be enforced
if at the date of the sale a petition for winding
up has been presented of which neither vendor
nor purchaser knew (Emmerson’s Case 1- R. 1 Ch. 433,)

In Strickland v. Twrmer (T Ex.208) at date when
sale of a life annuity was completed, the life had
dropped unknown to both vendor and purchaser;
held that purchase money could be recovered as
on a total failure of consideration.

A stipulation to purchase one’s own property is
“noturali rofione inufilis” as much as if the thing
was destroyed or not capable of being private pro-
perty. (Dgest 44 T...also Stewart v. Slewart 6 Cl & F.
968 Cochrane, v. Willes. 1. R. 1 Ch. 58 35, Corifra Story's
Eg, Jurisp. Sec 124)

Agreement to pay rent for one’s own property is
void. In Cooper v. Phiths (L. R 2 & L. 149} ge ag):eed
to take a lease of a fishery from B on the assump-
tion that A had no estate and B was tenant in
fee. Both parties were mistaken, for A was tenant
for life and B had no estate at all. Agreercent
was invalid.

In Broughton v, Huit -2 De. G. & J. 501) heir-at-law
of a shareholder in a company joined with several
other sharcholders in giving a deed of indemnity tor
directors believing that shares had descended to him
as real estate whereas they were personal estate, Deed
void in equity, and probably at law, Plaintiff never
int nded to b=z bound and defendants never intended
him to be bound unless he was shareholder.

(e} Mistake plainly of fact.

(8} **An eccroneous fundamental assumption made by both
parlies even as lo a gemeral rule of Law might well
p::\rent any valid agreement from being formed.” (Poll

#

Agreement to assign a lease for lives would be in-
operative if all the lives had dropped unknown to the
parties,

(9) Mistakes in sales by sample.

(2

1f a manufacturer agrees to furnish goods according
to sample, sample is to be considered as if free from
any secret defect of manufacture not discoverable on
inspection and unknown to both parties (Heilbuit
v. Hickson L. R. 7 C. P. 438. Denjamin on Sule, 646)
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e (A (%) Reference to a sample does not exclude yeneral
sale sample. duty of seller to furnish merchantable goods an-
swering description in contract (Drummond v) Fan
Ingen 12 App. Cases 284,
(c) Mistake in sample exhibited on sale, in the sense of
its being taken from a | ulk different from that whi h
is inter.ded and expressed to be sold, may wholly pre-
vent !;orma:ion of contract (Megaw v. Molloy 3 Ir. L.
R. 530.

7. Rights and remedies of party to a void agreement.

(1) Party may assert nuility of transaction by way of defence,
or may seek by counterclaim to have instrument sued on
set aside (Storey v. Faddle 4 Q.B. Div, 289 prerruling 1 C. P. D.
145 Mostyn v, Mostyn Coal Co.

(2) Party may right himself by coming forward as plaintiff.
(3) Money paid recoverable (Kelly v. Solari # M. & W. 54))

(4) He may elect to adopt originally void agreement i.e. he may
carry into execution by the light of correct knowledge the
former intentinn which was frustrated by want of the elements
necessary to the formation of any valid agreement (Poll 480,)

——

X.—ReaLity or CoNSENT : MiSREPRESENTATION,

. Distinctions and deﬂu;;l:;i;.

(1) Mistepresentation distinguished from fraud,

(a) Misrepresentation is a misstatement of facts not known
to be false or a non-disclosure of facts not intended to
deceive : fraud consists in representations known to
be false, or made in reckless ignorance of their truth or

Anjon;1%6, falsehood, and entitles injured party to action of decert
, . (See Anson 142.)

(b) Misrepresentation merely vitiates a contract; fraud
besides being a vitating element gives rise to an
action ex deliclo,

(2) Statements which are promises and statements which are not

representations affecting formation of contract distinguished
from representations affecting performance of contract,

{a) Representation forming an integral part of a contract
becomes a promise : if false its untruthfulness operates
to give discharge of contract,

Btk (b) Distinctions in Behn v. Burness 3 B. & 5. 75,
Hon-147, 148

{a) R ion is a stat tor assertion of one party lo
the ol_Lﬂ' before ot at time of contract re some matter relating

to 1t

(A) Untruth of representstion, except in policies, is no canse
of action unless for frand,

(¥} Insertions of representations in instrument of contract
cannot alter their nature.

{6) Whether descriptive statement is mere representation of
substantive part of contract is a question of construction
for Court,
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Cl«:ndluon* (e} Representalion forming part of contract may be a com-
dition precedent or an independent agreement & breach
of whicg will not jestify repudistion of contract, but the
cause of action for i ion in d £

{2} Descriptive t i suk ive part of tract is

warranty t.e. condition on non-performance or failure
of which either party may repudiate il contract not
already pertially executed.
{c) 1If to the ordinary description of the thing contracted
for the parties add any other terms they please so as
to make that an essential part of the contract, a term

Condition. e
so added is a condifion.
{a) It means a statement that & thing is or a promise that
a thing shall be,
(f) Whether a term is condition or not is z matter of
construction.
{y) Breach or untruth of condition discharges party 1o whom
it is made from liabilities.
Warranty, (d) Warranty: an agreement which refers to the sub-

ject matter of a contract, but, not being an es-

sential part of the contract either by the nature

of the case or by the agreement of the partner, is
collateral to the main purpose of such contraet.

{a) Often convertible with a conditior.,

Independent subsidiary promise : damages oaly.

(y) Warranty zlsc means a condition the breach of which
might have discharged the contract had it not been 30
far acquiesced in as 1o lose its eftect for that purpose.
Damages. (See Poil s10-511.)

2. Misrepresentation and non-disclosare.

Busof div (1) No general positive duty of disclosure: and even if one
tlokirs party asks a question which the cther is not bound to answer,
and it is not answeted, he is not entitled to treat the other’s
silence as a representation (Laidlaw v. Organ. 2 WHEAT178.)
(2) Dauty of disclosure implied in contracts uberrimae fidei, not
only that all information given shall be true but also that all
material information shall be fully as well as truly given,
Such contracts are:
(a) Insurance.
(b) Suretyship.
(¢) Sales of Land,
(d) Family Settlements.
(e} Partnership, Shares, etc.,

(3) Law of disclosure in Insurance,

Imurance (2) Marine,
Jegriia () Misrepresentation, or Iment of & material fact
e though made without mny frandulent intention vitintes

the policy (Jonides v. P 9T.R. Q.B. 527) 1hat is, makes
it voidable st the underwriter's electica,

(B) All should be disclosed which would affect the jodg-
ment of a rational underwriter,—Bul.

{y) Insured is not bound to communicate anything which
he is entitled 1o assume the underwriter knows already
{Morriaon v. Union M. I. Co. %.B.BEx. 4-%)
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{¥) Policy will be vitiated by conceslment of fact material
to guide underwriter's j;zﬁzment. though mot material 1
gg:)iun:d against in1l {Rivas v, 6 Q.B. Dir,

{(b) Life.
{a) Assured is bound to disclose ail material facts within
his koowledge affecting life on which insurance is
made (London Assurance v. Monsel 1 Ch. D, 33.)
{8) Declaration of the d shyll be the basis of the
) . tontract.
{c) Fire—
{a) Description of premises appears to form a represent
on the truth of \\glich lhe.\'r‘:iidity of the contract depen:
(B) Description is warranty that at date of policy premises
bave not been altered so as to increase risk,
{y) Description guarantees against futurc alteration.
Suretyaip,  (4) Law of disclosure in Suretyship. (Partnership and suretyship
not uberrimae fidei until contract is made. Anson 157 184

(2} No universal obligation to make disclosure (Raslton v,
Maithews 10CL & F. 934.)

(b) Surcty released from obligation by creditor’s
misrepresentation or concealment (Davies v, London
and Provincial M, Ins, Co. 8ch. D, 475.)

{c) Surety entitied to know real nature of transaction he
guarantees.,

(d) Creditor not bound to volunteer information asto
general credit of debtor or on anything not relating to
transaction (Pledge v, Buss Johos, 863.)

(e) Creditor not bound to tell surety that proposed guar-
anty is to be substituted for a previous one given by
another person. (N, Brit. Ins. Co, v, Lloyd, 10 Ex. 523.)

(f} Surety not liable if there is a secret agreement or
arrangement which substantially varies the nature of
the transaction oa liaoility to be undertaken (See Poll
516 517.)

(g) Concealment from the surety of previeus defaults of
principal debtor, when there is 2 continuing guaranty
of conduct or solvency, is in itself evidence of fraud
(Leg v, Jones 17 C. B. N. 5. 482.)

(6) Law of disclosure in Sales of Land,

(a) Misdeseription materially affecting value, title or
character of property sold makes contract voidable at
purchasec’s option (Flight v. Bppth, 1 Biog. N.C. 370 877 ;
Faweelt v. Holmes 42 cb. Div. 150.)

(b} In cases where description of property sold varies

from what was stated in coptract,

(@) Where variance not substantia] contract enforceable but
with compaznsation at suit of either party.

() Where variance substastial and capable of pecuniqry
estimation, party misled may rescind contract, or enfgrge
it with compensation.

(i) That a vendor who has less than he undertook to sell
is bound to give so much as he can give with an abate-
ment of the price, applies only where he has con-
tracted to give purchaser something which he pro-
fessed to be, and the purchaser thought him to be, cap-
able of giving.
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The Court will not order vendors who sell as trustees
to perfofm their contract with compensation (W hife v.
Cuddon 8 Cl. & F. 786,

Purchaser otherwise entitled to compensation can
recover it after he has taken a conveyance and paid :Eur-
chase money in full (Palmer v, Johnson 13 Q. B.D, 351.)

(y) Where vatiance not capable of estimation, option to

tescind simply, withont compensation e.g. if a man sells

frechold land and it turns out to be copyhold orlong lease-
biold, no compensation.

In all cases of variance the real question is whether
deficiency is such as to be capable of money valuation
(Dyer v. Hargrave 10 Ves, 507,)

When 1t is in véndor’s power to make good his represen-
tation he can enforce contract on conditior of doing
so but not otherwise: (cf. Baskcomb v, Beckwith 38 L.
J.Ch. 538.

Deposit recoverable in equity as well as at Law.

It is the duty of vendor to give a fair and unambigu-
ous description of his property and title,

(@) ¥ the ~vendor does mnot intend to offer for
sale an unqualified estite, the qualifieation should
appear on the face of the particulars (Hughes v, Jones
3. D.F J. 307 314.)

{3) Concealment in pefticulsiss not excosed by correct
statement in conditions odly resd out at the sale
{Torrance v. Bolton 8 Ch. 118.)

{¥} Mere silence as to facts capable of inflcencing a buyer's
judgement, but not snch as the seller professes or
undertakes to communicate, i3 not of itself any breach
of duty (Coaks v. Boswell 11 App. cases 229-935.)

A misleading description may be treated as a mis-

“representation even if it isin terms accarate (Cabellero v.

(&

Henly 9 Ch, D. 447.)

Misleading statement or ominission made by mere
heedlessness or accident may deprive vendor of
his right to specific performance, even if such that
a more caretul buyer might not have been misled
(Jones v, Rimmer 14 Ch. Div. 588.)

{fy Duty of purchaser in special cases.

(&

{a) Buoyer knowing more of mEa-ly than seller. Buyer's
ial misrepresentation makes , and even an
executed conveyance pursuant to it, woidable at option
of vendor, {Haygarth v, Wearing 13 Eq. 320)
{3) On =& sale under direction of court & person offering
to buy is not noder duty of disclosare.

On sales of real property it is the duty of party
acquainted with property to give substantially cor-
rect information, at ail events to extent of his own
sctual knowledge,

{z) Conditions as to title, etc. must not be misleading as
to any matter within the vendor’s knowledge. (Heywood v.
Mallalics 35 Ch Div, 857).

(8) There may be a want of diligence on the purchaser's
part preclading him from bavi the sale set aside
after conveynnoce, though not depriving of right of
revision after completion, (M cullock v, Gregory 1X & J 980)

(6) Law of disclosure in Family Settiements,
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(2} Full and complete communication of all material
Nt circumstances is what the Court must insist on.
Gordou, (Gordon v. Gordon 3 Sw. 400. 473.)

(b) It makes no difference if non-disclosure is due to
an honest but mistaken opinion as to the mateni-
ality oraccuracy of the information withheld (Gordon v.
Gordon.)

Disclogurs () Law of disclosure in Partnership, contracts to take shares,
netablp and contracts of promoters,

(a) An intending partber must not make a private
profit out of a dealing undertaken by him on behaif
of the future firm (Lindley 325
(b) Prospectus inviting to iake shares must be posi-
tively and negatively correct,
{a) Contract can be rescinded and shares repudiated if
untrue and mislesding rep ions are m
{B) Mere ication to the pany is pot a sufficient
pudiation ; the shareholder must do something to alter
his stalus as a member (Lindley L.J.in Re Scofch
Petrolewm Co. 28 Ch. Div. 435.)
(c} Duty of full disclosure of all particulars is on pro-
moters,

(d) Promoters who form a company to buy their
property not entitled to deal with that company
as a stranger (Krlanger v. New Sombrero P Co.
3 App. cases 1288.}

(¢) Shareholder entitled to rescind contract with
company for material representation in a preliminary
prospectus issued by promoter before company
was formed (Karberg's Case 3 €h. 1)

(8) Contract to marry,

i (a) No obligation of disclosure except so far as the
contracts. woman's chastity is an implied condition.

(b) Non-disciosure of previous engagement to another
person and party's own previous Insanity no answer
to an action on the promise (Beachey v. Brows
E. B, & E. 796 ; Baker v, Carfwright 10 C. B. N. 5. 124

(¢} Marriage settlement not rendered voidable by wife’s
nen-disclosure of previous misconduct, but mnon
disclosure of adujtery may avoid separation deed
(EBvans v. Corringlon 2 D. F. J. 481

Doty of dis-
e?ngnnln

3. Effects of Misrepresentation. (4nsn 150--156)
(1) Before the Judicature Act (36 & 37 Figforia)

(2) In Common Law arepresentation was of no effect
unless it was either fraudulent or 2 term in the
contract, (cf. Behn v. Burness.)

Anson on (b) Such representation held 2 condition in Banne-
‘wanv, mann v, White. But “what really happened was that

. Bannerman made a statement to White, and then
the two made a contract which did not include
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the statement, though,’ but for the statement, the
parties would never have entered on a discussion
of terms. It would have been simpler to hold that
the consent of the buyer was obtained by a mis-
representation of 2 material fact and was therefore
unreal” (Anson 152)

e {c}) Misrepresentation a ground for refusing specific

qul-t;‘!nule performance and for rescinding contract (Lamare's
Case 1. R. 6 H. L. 414; (Redgrave v. Hurd 20 Ch. D. 1)
Equity Rule,

{2) Since the Judicature Act.

{a) Common Law Rule is ohsoleteand Equity Rule
pevails that, in order to set aside a contract,
obtained by material false representation it is not
necessary to prove that the party who obtained it
knew at the lime when the r?resentation was made
it was false, (Bedgravs v. Hurd.)

son 186, (b} In Bannerman v. White : Representation a vital condi-

o tion ; in Kennedy v. Panama Co : Representation nof a
vital condition. In Derryv, Peek(l4 App. Ca. 347)the
rule of equity was emphasised : 2 material represen-
tation, though not fraudulent, may give a right to
rescind or avoid a contract where capable of such
recissio . (Anson 165-166.)

(3) Innocent misrepresentation, if a material inducement to the
making of 2 contract, it a ground for resisting spe-
cific performance or avoiding contract ; this relief is
of general application and net peculiar to contracts
Uberrimas fidei.

4, BExpressions of opinion do not amount to re-
presentation. (Anderson v, Pacific Insurgnce Co. I~ R. 7 C. P,
65) nor do commendatory expressions (Dimmock w.

a . .
St Halletf 6R.2Ch 21.) Bee simplex commendatio,
o, Toll 524,

—_——

Xl. Reavurry or CoRsenT: FrAUD.

1. Frand generally includes Misrepresentation, hut
not afways, as when & contract Is made with
a collateral wrongful or unlawful purpose, or
without intention of performing it:

(1) Fraud to enter into a contract to use it as an instru-
ment of wrong or deceit against other party.

{2) Fraud to make contract not meaning to keep it
Udell ¥

aceron.’ 2. Frand in all courts and at all stages of the
transaction has been held to vitiate all to which
it attaches (Udell v. Atherton 7 H. & N. 181)
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3. Rienents of Frand.

Wit & (1) ‘Fraudis a false representation,
tilnise (2) Representation must be a representation of fact.

(3) Representation must be made with knowledge of its falsehoq
or without belief in its truth.

(4) Representation must be made with the intention Wi
shonld bé acted upon by the injured party.

(5) Representation must actually deceive.
4. Fraud is a fhlse representation. -

%

{¥) Representation may be of specific facts eg. where a pe
is induted to acquire or become a partner ina business
false zccourits of its position and profits (Rawlins v. Wi
3Pe G & J. 304)

(2) It drdy Be of a general state of things 6. to induce
person to enter into a particular arrangement by an incorr
and anwarrantable assertion that such is the usual mode
.caixductingut"he kind of business in hand. (Reymell v. §
1 D:M.G. 680.)

(3) “Active” or fraudulent concealment is a false representation:

(a) Taking means to prevent one party fiom knowing
material fact eg. to hide defects of good s
(Benjamin on sale 470.)
PRE v, (b) “Partial or fragmentary statement of fact that
orhey withholding of that which is not stated makes ¢
which is stated absolutely false' (Pesk v.
LR, 8 H.L 403.)
(¢} Knowingly to assist in inducing another to en
Into a contract by leading him 1o believe that whi
was known to be false (per Blackbiitn in 'Lee v. Jo
(d) Not to rectify (where possible } error contributd
in excusable igrorince is continuing. the rep
sentation with krowledge of its falsity. g
(e) There is no duty tb ‘disclose even latent defects‘
thing contracted for unless by act or implicatid
such defects are represented not to exist. .
{4) Hobts sufiering from fyphoid fever sent, (against pem

statute,) pigs 1o market ; Ward bought pigs, no re
sentation made as to condition. Pigs found infecte

Held that the g tatute was no rep
(Ward v. Hobbs 4 App. Ca, $B)
{us b:d;e:' to B for imms‘ﬁr{e occupsition house in a rui

ition. B swed A for deceit. Held that in
mbsence of any misrepresentation it there was o
deceit. (Keales v. Lovid Cdflojun 10 C. B. 841)

8. 'Répbesedtation must be one of fuct.
(1) Mere expression of opinion, which turns out to be unfounded
will not invalidate contract (Harvey v. ¥Young I Yelv. 20.)
() That a thing is worth so'tauchi is ai oplhiotr,
(b) 'That seller paid so much for it is fraudulent |
false to knbwledge of seffer,
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(2) Bxpression of intentiop is no siatampent nf facy nor is
a promise (Burrell's case 1 Ch. D. 552)

(a) Representation that a thing is is diffevent from &
promise that a thing shall be.

(b) Where promisor intends to break promise there is
fraudulent misrepresentation. (Assen.168.)

(3) It is said that misrepresentation of Lew .gdoes mot give
rise to action of deceit nor makes contract voidable sgainst
misrepresentation, but fraudulent representation of effect of
a deed can be relied upon as defence in an action upon
deed. (Anmsom 168. Bee Pollock 474.475.)

(4) Unwarranted statement, however hongst, of mere expecta-
tion as present fact is fraudulent, but in Derry v. Peek (* which
has thrown the whole subject into confusion.” Polf 539) it
mas beld that directors of a tramway company may say
they have statutory authority to use steam-power when they
only expect to get consent registered by statute.

Untruoe representation must be made with know-
ledge of Ita falsehood (* pot necessarily with
positive kunowledge of its falsehood,” IPoll 537)
or without bellef in its truth.

A1) Fraud is proved when a false representation has been made

knowingly, or without helief in its truth, or recklessly,
carejess whether it be true or false (Herschell L.J. in Derry v.
Peek.}

(2) To make a man lable for fraud, moral fraud must be
roved; there is no such thing as legal fraud (Bramwell
. d. in Weir v. Bell 3 Ex. D. 249) '

(3) Absence of reasonable ground for belief not a cause of
action but may suggest dishonest motive; in an assertion
it is evidence, butonly evidence, that it was uttered with-
out any real belief (Derry v, Peck)

(4) Dishonest motive need not be present if statement is
known to be false ( Pothili v. Walter 3 B. Ad. 114.)

Representation to be false must be made with
the Intentlon that it shounld be acted on by the
injured party.

{1) It is not necessary thet represcatation should have been
made to the very parky injured (Langridge v. Levy 2 M. & W, 519)

(2) Every man is liable for consequences of false representation
made by him to snother upon which a third person acts
if such’ represeptation was meant to be acted upon and
the injury is not remote. (Barry v. Croskey 2J & H. 1)
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8. False representation must actually decelve.

Actual de- =
aptionne- (1) Plaintiff must shew that he was deceived bythe statement
evmary. and acted upon it to his prejudice (Cotton L. J, i

Arkwright v. Newbold 17 Ch. D. 32%)

(2) Deceit which does not deceive is not fraud (Horsfall v
Thomas, } H &C. 90) '

9. -Consent of third parties; marriage.

(1) Consent of third pany required to give complete efect
transaction between others voidabie if obtained by frau

{2) Unless the party imposed upon has been deceived ast
the person and thus has given no consent at all there i
no degree of deception which can avail to set aside
contract of marriage knowingly made (Swifé v, Kelly 3 Knap. 257)

1

10. Effects of fraud upon rights ex covrracry. i

ox con- {1} There are remedies ez deficto at Common Law and in Equity.
{2) There are remedies ex condractu.

(a) Injured party may affirm the contract and ask fon
a fulfilment of its térms or damages for such loss ay
he has sustained by their non-fulilment. Moore a
De la Torre's case LR 18 Lq, 661)

{a) Person deceived into buying chatiel may retain it
sue for loss, 4

L=

(81 Person cannot be shareholder and swe directors for
fraud in inducing bim to buy shares, nor sue as & noo-
sharebolder after y's liquidati Houldeworth v,

City of Glasgow Bank 6 App. Ca. 817)

(b) lujured party may avoid the contract

{a} By trying to get it caocelled in Chancery for fraud:
{8) By resisting suit for specific performance.
{y) By resisting action for damages, but when aware

of fraud party does not notify intention to avoid con-
tract he has only &naction for deceit.

(3) Right of rescission is forfeited :
Whea right {a) If injured party affirms or takes benefit under contract,
slon 1

forteited. (b) If parties can no longer be replaced in their former
noaition. ’ i

(c) If third parties bona fids and for value acquire property
or possessory rights in goods obtained by fraud.
Third parties cannot so acquire rights,

{a) If fravd wakes the form of personation (Cundy v. Lindaay.
Hollins w. Fowler L. B 7, H. L. 78)

(B} 1f in case of goods by false pretences title of defranded
owner fevests jn him upon conviction of swindler and

ke may recover s from innocent purchaser for wvaloe
{Ben_&_I; v Ym 1. App. Ca. A, ’:TIJ
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XI1L, ReaiTY of Consent: Dypgss.
A Vet constipuges duress.

Mihas ds (1) Duress consists in actual or threateped violence to, or im-
o prisonment of, cpnigactipg party, wife, parent ar
child by the other parly or one acting with his
knowledge and for his advantage.
{a) Threatening to destroy or dgtain, or actually detaining
o pmpétty, dges ngt amount to_diir;ss, {Shepp, Touchs-
stone 61)

{b) And shis applies to agresments not under seal as
well as to deeds (Allea v. Backhouse 3 M. & W. 633 ;
Skegle v. Beale 11 A. & E. §83)

(2) Coercion to amount to duress must affect promisor and be
persopal.
(3) In a case of menace the threat must be of something unlawful

Cummiing {a) In Cumming v. Jnce (11.Q. B 12;See Poll677) an agree-
e ment was obtained by fear of a merely unlawful im-
prisonment and therefore yoidable on the ground of
duress ; and it made no difference that the plaintifi®s
counsel was party to arrangement. His assent must
be considered as enforced by the same duress ; for as
plaintifi's agent he might weil bave feared tor her
the.same evils she feared for herselfll

{b) In Biffin v. Bignell (T H. &N. 877. Poll §78) dafendant
was sued for necessaries supplied to wife who had
heen in a lunatic asylum, On her discharge hubsand
got her to live separately on promise of a weekly
allowapce. Held, that her consent was mo/ obtained
by duress, for under these circumstances “ the threat,
if any, was not of anything contrary to law, at best
not to be so understood ; and consequently pre-
sumption. of authority to pledge husband's credit was
effectually excluded and plaintiff could not bear.”

2. Money pald underjcireumstances of Compulsion.

(1)} Recaverable.

(a) When payment is made to obtain possession of
Compul property wrongfully detained ( Wakefield v. Newdon
vion. 6 A B.'278-280)
(b) Where excessive fees aje taken under colour of
coffice, though it he usual to pay them (Skaw v.
Woodeock 7 3. &C. 73)
(£) Where an excessive charge for the performance of
a duty is paid under protest ( Farker v. G. W. R- & Go.
7 M & Gr. 268, 202)
(@) Person who actually receives money may be sued,
though he receives it only as an agent (Srelev.
Willsams 8 Ex. 623)

(2) But noton the ground of coercion in itself hut of failurc
of consideratjon.
1
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Rearity oF Consent: Unbpue INFLUENCE.

s

Undue influence means an Influence in the mature
of compulsion or fraud, the exercise of which in
the particular instanee to deiermine the will of
the one party to the advantuge of the other, Is
not specifically proved, but is inferred from an
existing relation of dominion on the one part and
submission on the other.

(1} In each case of application for (equitable) relief on the

score of undue influence the question to be de
cided is whether the party was a free and voluntary
agent ( Williams v. Bayley 1- R, I. & H. L. 200-210)

(2) The principle applies to every case where influence is

(a

(b)

acquired and abused, where confidence is re
and betrayed (Smith v. Kay 7 1. L. C. 779)
Where the court has been satisfied that the gift
was the result of influence expressly used by the
donee for the purpose.

Where undue influence is presumable from relations
of the parties.

(3) Undue influence ariges from a course of conduct, or circum-

stances, or the relations of the parties; not from
definite statement,

(a) In equity persons standing in certain relations to

one snother, such as
() Parent and child.

(3) Man and wife,

(¥} Doctor aod palient.

{I; Solicitor and client.

(¢) Confessor and penitent.
(¢) Guardian and ward

are subject to certain presumptions when transactions

between them are brought in question (Parhft v.
Lawless L. R. 2 P. & D. 482)

(b) It isincumbent on persons so situated to rebut pre-

(0)

sumption of fraud; they must take upon themselves
the whole proof that the thing is righteous {(Gism
v. Jeyes 8 Ves. 266-276.)

As regards wills.

{«) Burden of rebutling presumption of uadue influence is
cast on those who take benefit under & will which they
bave been instrumental in pmin[ or obtainiog
(Fulton v, Andrew L.B. 7 H. L 78y

{3} Undue influence is never pr d (Boyse v. Rouborough
&H. L C +49)

{y) A disposition by will may be set aside as well asao
act inter vives when undoe influence is actually proved,
but thcnhit seelms. the iﬂn:ﬁu must be mtnﬁle asto® w:fl;

wer the volition without convinein judgmen
E?{uﬁ v, gl B. 1" P. & D. 42} . ?

(d) Whoever obtains any advantage -at tne expens

of a confiding party will not be allowed to retain the
advantage {Tafe v. Williamson, L.R.2 Ch.55-8) but
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there is no general presumpticn against the validity
of gifts as such {see Pollock 584 note. (o)

(4) *As no court has ever attempted to define fraud so no court
has ever attempted to define undue influence, which includes
one of its many varieties ” (Lindley L. J. in Allcard v. Skinner
3§ Ch. Div. 183.)

(5) In the absence of any special relation from which influence
is presumed, the burden of proof is on the party impeaching
the transdction (Blodkie v. Clark 15 Beav. 588)

2. Anxillary rules and doctrines on special points.

(1) As to voluntary dispositions in general.

(a) A voluntary settlement which deprives settlor of
immediate control of property, though made for
settlor's children's benefit and not for any particular
donee’s benefit and though above suspicion, is
liable to be set aside.

(b) Absence of power of revocation is not conclusive
proof of improvidence but culy mark of evidence.

(2) Asto influence presumed from special relations.

(a) Age or capacity of  person conferring benefit or
nature of benebt conferred immaterial. ( [thodes v. Bate
1 Ch. 252-257-260.)

{b) Relation of confidence determined by some positive
act or complete case of abandonment ; otherwise it
is presumed to confirm so Iunsf as influence can be
reasonably supposed to remain ( Rhodes v. Bole.)

{c) Influence of parental relation presumed to continue
for sometime after termination of legal authority, till
there is complete emancipation (Archer v. Hudson
7 Beav 551, 560.)

{a) A year is generally the time.
{8) This does not exclude actual proof of undue influence
at any subsquent time.

(d) To rebut presumption of undue influence on son
recently of age father must show :
(z) That son was really a [rce agent.
{#) That he bad adequate independent advice.
{y) That he perfectly understood natore and extent of

sacrifice he was making.
() That be was desirons of making it (cf. Savery v. King
5 B. L. C. 856)

(e} Selicitor purchasing or obtaining benefit from client
* must give all reasonable advice against himself that
he would have given against a third person”
(@ibson v. Jeyes.) He must show that (Savery v. King)

(=) He has taken no advantage of bis position.

(8) Client was free from influence.

{y) Solicitor has disinterestedly tried to protest client's inter-
est as if client were dealing with a stranger.
Solicitor must pot deal with client on his own sccount
as &n undisclosed principal.

Solicitor is not bound to communicate to client may
lntive and quential possibility.” (Poll 580)

e 2
.
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It is dllowed to a soficiter to purchase from his
clieht, but the transaction may be called in question|

and

the vnus of rebutting presumption of undue,

influence reits on him {Pisant ¢. A. G: for Gibral!
far L. K. 5. C. 518) _ !
(t) Contract between pefsons stapding in ﬁdqciary
relations is treated as being Ubérrimae fidei and

may

be vitiated by silence as to matters which one

of two independent parties makicg a contract
wonld be in no wiy bouud to communicate to the
other (Wood V. C. in Tale v. Williamson 1 Eq.538)

and

it does not matter whetheét the omission is

deliberate or proceeds from error of judgment or
mere inadvertence (Molony v. Hernah 2Dr.& W. 89)

(=)

B
i

In Grosvenorv. Sherraft (26 Beav. 850 648) o lease granted
by a young lady to her fhther’s executor's son and
anothet was set wdide '' for the lessees ought not only
to Have shiewn thit the térms were fair, bot also thatno
better tetms could have been obtained"—''This is an
extreme case. " (Poll 580)

Same rule applies to contractual transaction belween
principal and agent (Dally v. Wonham 88 Beav. 154)
Same in the case of executor who purchase part of
testator's estate (Baker v. Read 18 Beay, 398}

{&) See above ({2} (g) )
(g} Family armngements exceptionally favoured in

Equity.

{a) Trantactions of % phrely family nature between parent

)]

{r

and child unimpeached b( any consideration, even
ignorince _ri'ggm, if equdl oa” both sides; but =z
transaction of the natife of a bounty from child 1o
arent on child's majority is questiomable (Baker v.
adley 7 D. M. G. BT 620)

No presumption against vatidity of gift from an ances
tdr to decendant, for it mey be made in discharge of
necessary duty of providing for descendants (Beanland
v. Bradley 25n &G, 389

Sale by nephew to his tgra.cﬂ uncle of his reversion:
ary interest 10 an eéstale in which the uncle is tenant
for life is ot a family arrangement (Talbof v. Stant
Sorth tJ. & H. 48 501)

(3) As to relations between parties from which infuences has
been presumed. * Suspected Relations.”
L RELATIONS IN WHICHK THERE IS A POWER ANALOGOUS 10
THAT OF PARENT OR GUARDIAN, (Poll 581. 502)
(a) Uncle in loco parendis 4nd niece,
(b} Step-father in loco parentis and step-daughter.
(c) Exeécutor and testator’s daughter,
(d) Husband of a minor's sister and minor living with
him for sometime before tnajority: but mere fact
of minor living with relation “of full age raises no
presumption of undue influence, or presumption is
rebuttable by procf of businss-like habits and
capacity of doror.
Of two sisters tiving together oneis head of the houst
‘and o fn oo phirentis to the other.
Brother and sister, where sister at 46 executed

volumtary settlement under brother’s advi
solumany r's advice and for

&)
®
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(g) Hasband and wife on omg part; and agad and in
firm sunt of wife' on the othar.

(b)  Keeper of lunatic asylum and recovered patient,
(i) Servant and master of weak understanding.

'tL. Posifrons ANALOGOUS TO THAT OF SOLICITOR.

(8) Cestificated conveyancer acting as professional adviser.
(b) Counsel and confidential adviser,

(c) Confidential agent substituted for solicitor in gen-
eral management of affairs. -

(d¥ Doctor and patient.

{¢) Person deputed by an eldet relative {to whom a young
man applied for help) to ascertain his pecuniary affairs
and advise him.

TH. SeiToAL INFLUENCE.

{a) Clergyman and parishioner in terms of confidence.

(b) Alicard v. Skiriner. Lady joiwed a sisterhood which
made it binding not to ecommunicate with or con-
salt any *externs”; she made over sums of money
10 the Superior and when she left the sisterhood
claimed refund after six years. Held bv majority
of Court that though rule, re “externs” was check
on her freedom yet subsequent condudt 'was confinn-
ation.

t¢y In Meovley v. Lotghnan {1883 I Ch. 738) a weak sick
man was imposed upon by an amateur spiritual
director.

{4) Circumstances held to amount to proof of undue influence
-#part from any continuing relotion.

(8) Where father gave securities for amount of ‘ettain
neles forged by his seon, led ta think that soniwosld
else be prosecuted, it was held that fathet was
coerced to give security (Williams v, Bayley L.2.
1 H. L. 200}

{b) In Ellis v. Barkar (7 ch. 104) it was to plaintifi's
benefit under a will Yo be atcepted tenant of a
farm of which testator was yeatly tenant. One of
the trustees, landlord’s steward, pursuaded landlord
not to accept plaintiff as tenant till certain arrange-
ments were agreed opea.  Coerciom.

(¢) 1In Smith v. &ay (7 8. L. O.758) sgdurities exerwmpd
by & young mon wader -ameshers influenct amdl
without any independant legal advice set aside.

{d) Undue influence may be inferred wheh the benefit
‘is such as ‘the father has ‘no right to demand
‘and ‘the pravitor ‘tio tational motive to give (Purcell v.
M Narmrn 13 Fes. 9. 215}
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3. Undervalue has of itself mo effect, but coupled
with other circamstances may be msterln! a8
evidence that conseni or freedom of comnsent
was wanting.

(1) Uudervalue is evidence of fraud but, standing alome, not
conclusive (Cockell v. Taplor 15 Beav 105) but even when
coupled with incorrect statement of consideration it will not
alone vitiate sale in the absence of any fiduciancy relation
between parties (Harrison v. Guest 6D. M. G, 424)

Bulesato  (2) Undervalue taken with other circumstances material : o,

(a) Property bought atinadequate price from uneducated
person of weak mind (Longmate v. Ledger 4 D. F. J. 40%)

(b) When property is from man in his last illness (Clark
v. Malpas 31 Bear 80)

{c) When vendor is infirm and illiterate and has no
separate solicitor, purchaser must show that what he
gave is the price. (Baker v. Monk 33 Bearv. 418)

{d) Ifthesolicitorand mortgageegets conveyance ofuntaxed
property from mortgagor in humble circumstances
and who is without legal advice, mortg:ngec must justify
transaction {Press v. Cole 6 Ch. 645. 6849)

(¢) Burden of proof is on buyer when seller of reversionary
interest is poor and ignorant though not inferior
in mind or body (Fryv, Lare 40 Ch. D. 812)

(¢) Advantage must not be taken of vendors in distress
(Wood v, Abrey 3 Mad, 417, 424,

{3) To sustain a contract of sale in equity a reasonable degree of
equality between contracting parties is required.

(2) Then must be no promiscuous inequality.

(b) Inadequacy of consideration is taken into account by
the court to determine whether consent was freely

given,

gr,m,.,. (4) Specific performance on ground of undervalue: general rule is
oot that the court has a discretion not to direct a specific perfor-
value, mance in cases when it would be highly unreasonable to do
s so (Watson v. Marston 4 D. M. G. 230.239. 240). Pollock (800-60%)
gives a parallel list of conflicting authorities on th s subject and
expresses himself in favour of the ruling in Coles v. ﬂlmﬁvl
{9 Ves. 234-246) per Lord kldon followed by Lord st. Leonards
in Abbolt v. Sworder (4De G & Sm. 448461) that: “ unless fhe iv-
adequacy of price be such as shocks the conscience and amounts
itself to usive and deceisive evidence of fraud in the fransaction,
il i3 not itself o sufficient ground for refusing @ specific perfor-

mance.”
4. “Imposition” (Pollock 602) presumed from the ecir
T cumstances and conditions of contracting parties

Poll, e

in certaln exceptional cases.
(1) Expectant heirs, remaindermen, reversioners.

(a) Old rule oflaw that vender might avoid sale for under
value alone modified by 31 Victc. 4 to mean that mo
purchase made bona, )BZ and without fraud or unfair
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dealing of any reversionary interest in real or persopal
estate should be opened or set aside merely on ground
of undervalue, (Poll 604-606).

(b) Lord Selborne's Act (31 Viet) Jeaves undervalue still
a material ¢lement in cases in which it is not the sole
equitable ground for relief. General rule of equity as
to “ Calching bargains " remains unaffected (0" Horke v.
Bolingbroke 2 App. Ca. 814. See Snell's Equity 571-574)

(2) “ Catching Bargains'' i.e. bargaine made in substance by ex-

pectant heirs, remaindermen or reversioners on the credit of
their expectations whether the property in expectancy or
reversion be ostensibly the subjectmatter of the transaction
or not.

(2) In exception to the ordinary rules of evidence
burden of proving righteousness of bargain is on the
party who claims benefit ol it,

(b) Elements of “ Catching bargains.”

{a) Boirower must have little or no property immediately
available ,but credit is given on a general expectation
even of his status in society.

(8) Terms must be prima facie oppressive and extortionate,

{y) Considerable excess in the nominal amouot of soms ad-
vanced over sum actually given to borrowen

{8} Absence of any real bargaining between parties or of any
inquiry by lender into borrower’s expectations.

(c) All elements need not be present.

{(d) Where lender is unable to lead evidence to justify
the transaction the court must decide whether it was
a hard bargain (Nevill v. Snelling 18 Ch. D. 703)

(e} To obtain relief borrower must pay back with interest
moneys actually received, he bearing the expenses ;
the general rule is to give no costs on either side.

(fy Where lender sues on the contract.
{a) 1If cootract, embodied in pegotiable instrument or not

be proved a * catch‘;lgﬁ bargain" lender most lu:\ify
transaction. [Prima facie this is a question of fact but on
the analogy of cases on restraint of trade it may be
taken as a malter of law (Pollock €11 Note, b.)

{8) Lencer failing to justify he can recover principal and
reasonable interest only as on a common count for money
lent.

(3) ‘These principles are applicable to sales of reversionary interests

by persons of independent position e.g. sale by a man just of age
following terms settled when an infant (O'Eorke v. Bolingbmg
Poll 612.)

(a) Burden ison purchaser to show fairness of transaction.

{(b) Purchaser bound to show that price was such as,
upon facts known then to him, he might Yeasonably
have thought adequate,

{c) Purchaser oughtto see that seller has independent
legal advice. '

(4} -“Surprise” and *Improvidence” (Poll. 813-616.} alleged

ground of reliefon notion of inequality, In Evans v. Liaweliyn
{1 Cox. 383) defendant offered to buy from plaintiff his (plain-
tiff’s) interest in a property : for a substantial but not adequate
consideration : suggested to plaintiff to consult friend but plain-
tift did not do so; three days after defendant concluded

Digitized by Noolaham Foundation.
noolaham.org | aavanaham.org



Vit
s necess-

Ty

12 ]

bargain. Treansaction set aside as the plaintif was taken
by surprise Poliok ad. loc. has the following objections:

{a) There is no intelligibie reason for treating surpriss
of smprovidenoe as a substantive cause for setting
aside ¢ontracts wuch less for attempting to give
these words a technical .significati.n. l

(b) Surprise und improvidence sre matters from which
ts wnfer in particulir - cares want of consent er
coerced consent, but it is pot to be affirmed asa
general principle of law that haste or imprudenc
can .of itself be a sufficient .canse to set aside a;
cantract, n'r even that there .is any particalar de-
gree of haste or imprudence frpma which fundamental
error, fraud or undue influgnce may be invariably
presumed,

(c) Surprise or improvidence represents but an opinion
of the general character of a transaction, founded
on a precarinus est:mate of average human conduct
and cannot well have a greater legal effect than
inadequacy of consideration, which generally admits
of being determined by referrence to market value
of the object at the date of contract.

ol

XIV.—RigeT oF RESCIssioN.

s .Bepresentation relied on to rescind a contract

togive
Lo s

rhon Lo ren-
clanion

mast be of matter of fact, not of Law,

1) No indepeadent liability can arise from a misrepresenta-

(2

‘tion of what is purely matter of Law (Raskdall v. Ford
-85 L. }. Ch. 768) but this probably does not apply to a de
liberately fraudulent misstatement of the Law (Hirschfield v.
London B. & S. C. By. €Co.2 Q. B. D. 1 ;i
‘Falee representation of motive or intention not amounting
‘to or_including an assertimn of existing facts is inoperative,
(See Pernon v. Keys 12 Eact 632)

(3) Collateral frmud practiced by or against a third person

(4)

®)

does not avoid o contract.

Statement of mere matter of opinion is not binding o~ person
making it. It is said (Haycroft v..Creasy 2 East 92) that a
man is not answerable for what he asserts as a matter of
fact within his knowledge about what is only a matter of
probable repute and opinion, Doubted by Poliock, 545,
Party misled by an ambiguous statement must prove to
court that he understood and acted on the statement in
the sense in which it was false. (Swmith v. Chadwick
9 App. Ca. 187)

2. Representation must be such as to Induce the

M

contract. _
No relieftoa party who has acted on his own judgment
(See Farrar v. Churchili 138 U. S, 600)

{3) That. the misled party had means of koowledge is no ex-

ouse for active misrepresentatin (Dobell v, Stevens 3B & C. 623
“but a plea that the other party knew the (rue state of affairs
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or did not rely on the f(acts as represanted would be valid
(Rfdg’a_w‘ v. Hyrd 20 Ch. D. 1.21)

(3) In. case of mere non-disclosure party cannot complain if
he omits to avail himself of the ‘means of knowledge he
may have (N. B. Co. v. Conybeared H. L. C. T11.742), als0
in" case of mere assertion of title by vendor of land
‘(Hume v. Pocock 1 Ch, 379.385)

4) A material representation may be presumed to have in
fact induced the contract. This is & rebuttable presump-
tion of fact.

(5) Contract incidental to fraudulent transaction is itself fraudulent
¢g. a contract arising directly out of a previous transac-
tion between ‘the same parties voidable on the ground of
fraud is itsell in like manoer voidable (Barry v. Oroskey
2] & H 1)

Representation must be made by a party to the
contract (See Sturge v. Starr 2 My & K. 185)

(1) As to representations by agents the only question is
whether the representation was within agenl's authority. This
is so even in a case of ftaud (Barwick v, Englist Joint
Steck Bank L. R. 2 Hx 260} .

{(2) Companies are bound by acts of directors, promoters, etc.

(3) Where agent uf directors commits fraud, remedy is against
comprny as ultimate principal, and not against the directors
who ‘are considered agents themselves, (Weir v. Barnett
3 Ex, Div. 32)

(4.) Statements in prospectus of promoters before the company
is in existence is not considered as made by agents for the
company.

(5) 1fA makes an assertionto B who repeats it to C in an
unqualified manner intending C to act on it, and C acts on it,
B makes that assertion his own and is answerable for the
consequences ( Smifk's case 2 Ch. 604811}

(6) Agent always liable for bis own personal fraud (cf. Cullen v.
Thomson's Trustees and Eerr & Macq. 424.432)

Representation must be made as part of the same
transaction.

(1) Untruth of a representation made to a third person, or
"even to the perty himself on a former occasion, in the course
ofa different transaction and for a different purpose, cannot
be relied on asa ground either for rescinding a contract or
for maintaining an action of deceit (See Western Bank of
Scotland v. Addss L. R. 1 S¢. & D. 145.)

(2) Sole office of. & prospectus is to invite the public to take
shares in the company in the first instance: future pur-
chasers of shares in the market cannot complain of being
deceived by propectus. (Peck v. Gurmey L. B. 6 H. L. 577.)

3
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8. Generally, when a ‘contraét Is vofdable for framd
or on any dtler ground the party misled may

onamm. & As

atlon and
reacismion
generally.

Contmuni-
cation of
election te
resalnd,

(1) [Either affirm the contract and insist, if possible, on being

put in the same position as if the representation had been true.

{(2) On at his option rescind the contract and claim to be

restofed, as far 4s possible, to his former position.

regards affirmation or rescission in general.

(1), A contiact induced by fraud is not void but voidable at the
in

#ption -

Txrgudnd Li

glreﬂ party,—ts valid ufitil’ rescinded (Oakes v.
.2 H. L. 346375370).

(2) It is for the party defrauded to elect whether he will be
bound (Rawlims v. Wickham) buy if he affirms he musi
affirm it in all its terms.

(3) When the contract is once affirmed, the election is com:

pletely determined.

(a) Unequivocal' treatment of . contract as subsisting
. determines election (Clough v. L. & N. W. Ry. Co.

{b)

(c)

(d)

L R 7 Ex.34).

Taking steps to enfotce contract is conclusive
election not to rescind (Gray v. Fywler 421.J. Ex. 181.}

Party volustarily acting upon.a contract voidable at
option, with_knowledge of all the facts, cafinot after-
wards repudiate it if it turnsiout te his disadvantage
(Ormes v. Beadel 2 D. F. J, 332-338.)

‘Shareholder cannot repudiate share on the ground
of being misled by prospectus, §f

{a} Hehas paid a call without, pootest of received a di-

"vidend with all the meansto correct inquiry (Scholey v.

Central B. Co. of Fameeetla © Fa. 208 n.)
{8) He bas tsken mn ‘auvtive ' part in the aga;'iu of the
commpany after diseovering {rue state of things (Sha -
Lor:?.': aid E. C. Ry. Cu.g! Ch. Div. 883.) 8 =

{y) He has affirmed his ownerskip-of  shares by tryingto
* sell them (ex parte Bripgs 1" Rq. 483.)

(#) Election to tescind must be communicated to other party.

{3

(®)
)

(d)

Instituting proceedings to bave contract judicially
set aside is comminication, and judicial rescission
relates  back - to date of commiencentent of proceed-
1ings (Reese “"Rever Bitder Mining Co. v, Smith 1. R. 4.
H.L.737) . L 3

Setting up rescissionan ;defentes. by party if sued
on contract is sufficient act of rescission without
prior declaration of intention Yo rédcind.

- Commauniostion need not: be. formal but distinct
and. positive rejection of contract, not a mere r.-
quest ot . inquiry - (See Ashley's vase 9 Eq. 283)
Repuriating sharéholdcr st ‘ot only repudiate
but aise: get his name Yemoved, or begin proces
dings to'have it removed, before winding un. Cther
shareholders take benefit of sieh proceedidys if
they and the company ajgres thit they shall stand
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o5 fall the result of Lhose proceedi Lindle:
23 Ch. D‘?ym.} prasesiags | “

(s) Onginal contract made with agent for other party
commynication of. [,escissym before principal and
disclosed to agest is sufficient (Meymard v. Eaton

9 Ch. 414.)
|, (5) Right of. rescisgon is exerciseaple by and against repre
seolation. .. | '
restaciin | W - Nw.* meseisslon: popsible: ‘when partdies cannot be
i restored to their eriginal position:

(1): Whep ‘party responsible - for ‘misrepresentation may have

" so acted on faith of comtract being valid that rescission

would cause him imparable injury. He must have so acted

to -the knowledgs of , pasty. misled and, without protest

that. his.cenduct moy.be said to. be induced by the other's
delay. in repudiating Mg contract.

(2% When the. interest taken upder the coptract by the party
misled may have beeo. so dealt with that he cannot give
back the same thing received.

(2) Bharholder cannet. repudiate shares if character and
constitution of co:gpany haye altered (Clarke v.
Ditkson E. B. & E. 148)

(b} In the case of goods or. sa_gu;ity delivered under
a contract _voidable by buyer on ground of
depreciarion nov due, 10 fraud in valueof 5, eic,

I.  makes restitution: impossible .in ‘law (Waddell v.
Blockey 4 Q. B. Div. 678.883)

(3) When party miled has himself chosen to deal with subt-
ject- matter of cpniract by, exercising acts of ownership
or the like in such a manner as 10 make restitution
izppcssi_ble. e

'(a.il‘ Purchaser “cannot take possessiont "and daim to
recover his deppsit (Bla;ﬁyp:g.)q. Smith 2 En, 782)

(b) So. also a_pasty Canpet  recover back excessive
payments afier his own dealings have made it
impossible to ascertzin what was realty due, (Free-
man vo Jefries. Ly B 4 Ex. 189, 187).

(¢) Lessee of mjnes canpﬁt get relief if he works out
the mines after full nowledge of circumstances

“' ntitling him to set aside the. lease (Vigers v. Pike

- B Ch & P, 502 650) °
(4) Shareholder cannot repudiate after winding up (Oakes v.
7 Turner T B, 2 H. 1, 325. See Potlock 588. 569)
8. 'No rescission possible. agalns innocent purchas-
ery for value. .
(1) Prchasgr. in gpod fajth from,the fraydulent buyer acquires
)ind;[ga_sib!.e title {Sale of Goods Act, Sec. 24)

{2) When_ there is. no contract but .goods are merely obtained
by faudulent pretences the fraudulent possessor cannot give
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¥ Lba bgtterdtible that he himself has, even to at}'e'innocenz‘pur-
" .- chaser. 3 ® * . .
A § Fs;g'n‘hb taking+’ glatuitous  bermefit ueder a2  frauddlgnt
t¥nsactibn, thdugh.iBnotsnt of the fraud, are in no better
position then oiiginal contriver of it (Scholifield v. Templer

4De. G. & J.429) g

w : = A .
9. Rescission must be within nemmb]é'"{lhpﬁ e
Tinmesid before alapse of time, after the trath 1s kndéwn,
Uue. so long that other party may inter» waiver of
right of rescission. § rl

(1)  Length of time is evidence of acquiescence, only if. there
is knowledge of facts constituting title to refief (Lindsay
Petroleym Co. v. Hurd L.R.5P. C.241) o e

(2) Knowledge must be actual, and the Irong-dilp';r cannot
- make exireme vigilance snd promptitude cenditios io}' Fes-
citsion - (Pmoe v., Langdon 98 U. 8. 881) = ol
(3) Acquiescence need not bé" shewn' by any positivg gct
(4) When party in his life time has by acquiescence or his
act not disputed transaction his representatives cannot (Skoétfowe
v, Willigms 3D.F. ]. 635 -
(5} In the case of a shareholder’s contract lapse 3{ time

without repudiation is of grester importance as evidence of
assent than in most other cases (Cloughv. L. N. W. R. Cb.)

see sneprs 104 Couirts of Equity bave independent Jurisdie-
Fquity 12 tion to eancel Instraments for fraud. /(See Sweils,
s Equity 128331) ¥owe

2

+

XV. Iurgcar CoONTRACTS.

Whateon 1, Contracts are unlawful and vold when they are :
snlawdal (1) Contrary to positive faw,
(2) Contrary to positive morality recognized as such by law,
(3) Contrary to public policy.
2. Contrary to positive law.
(1 Agreement lo commit acrime or indictable offence.

(a} If one bind himself to kill a man, burn & house,
maintain a suit, or the like it is void {Shepp,
T'ouchstone 370)

(b) Ofen doubtful if any offence is coniémplated (See
Mayer of Norwich v, Nerfolk Ry, Co. 4E.&B, 37,
Poll. 262-264) ' Ca

{c) Contract void if ulterior object is an offence.
(2) 'Agrecment contemplating civil injury to third persons.

(=) Agreements in fraud of creditors i, e against the
principle of equality among creditors are yoid,
(McKewan v, Sanderson 16 Eq. 234)
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(b) Creditors entering "into_agreement ignorant of the
fraud are. not bound by any relesse they give
(Dasglish v. Tennent L.R. 2 Q. B. 49)

{c) Debtor giving fraudulent preference can have o
benefit under composition even as against creditor
preferred (Higgins v. Al 4 Ex. 319)

(d) Creditor, in fraud of agreement to accept come
position, stifulating for a preference to himself cati
tske no advantage from it and loses henefit of
composition (Mallaliew v Hodgson 18 Q. B. 688) ~

(¢) Secret agreement by creditor to withdraw his opposi-.
tion to a bankrupt’s discharge or toa composition
is void (Higgina v. Pit)

{3) Cases analogous to fraud on third persons,

(a) Dealingsbetween principal debtor and creditordo the pre-
judice of surety. (See Indian Contract Ad. 134, 135, 139, 1410

(b) Dealings by agent in the mattet of the agency on his own
account (See Indian Contract Act. 216. 218)

{g) Agent for sa'e t h unless be clear),
gave bis employer all Enowledge be had {Whicheote v,
TLawrence 8 Ves. 740}

1.] b\:’;thoul notice to principal broker for sale cannot become
- buyer.

(y) Contract for sale by :g:nt remaining executory, he cannot

se-purchase from his buyer except for principal’
(P:rkr v. Mackennit 10 Ch. :,,Pt\ § Pl dewest

{2) Profits, ete. made by agent in the busihess beyond his
ordinary compensation are employer's.
(¢} Settlements in fraud of. moarita) . rights. . ..
4) Marriages within prohibited degrees are void contracts.
25} ‘Agreements statutorily prohibited, Astegards Statutes :
(») When a trapsaction is forbidden .ihe grounds of the
prohibition are immaterial,
b) Penalty prima fode imparts probibiti
® Bignold 44 iy ‘mw ol (Ses g,
(c) But absence of penalty does pot alter express pro-
hibition. (Swssez Peerage Case 11 Cl. & F. 148)
(8) "What the law forbids to be done directly cannot be

made lawful by being done indirectly {(Bootk v, B.
. England 7 Cb. & F. 809. 540) 4 J
(¢) Non-observasion of conditions prescribed for the
conduct of particular trade avoids agreements if con-
ditions are for general public purposes, but not if for
" merely adminstrative purposes, (Sec Pollock, 282, 283)
(f) Agreement forbidden, but provided as valid if madae
is enforceable.

() Agreement may be simply not enforceable, but not
otherwise
{a) ;pld-—dﬁim:oflmlﬂcu.
(8) Voidable—capable of being affirmed
) Ve of__p_u_:t‘i’_:tlea"‘ of rejected at the
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8.

3 Ungnforendis--valid, but in mmlhg
B ful'gluiqt o{m_t‘;‘lu?d'* -""'l‘é:."‘;w -213) e

#s regards wagers. (Jee Anpour. 186-185)

(») A wager is a promise ‘to- give money or money’s
worth upon the determination or ascertainment of an
uncertain  eveRs.

() Wagers void '8 &9 Vict, o, 108. Ser 18) and money won
upon 2 wagar cannot be recovered either from the
lower or from a stake-holder, but wagers are not
‘abeolutely illegak

(¢} Aman may mzke a wager witbont violating any law

v and, i be losen it, pay the money or give a note for
tha amount-

. (d) Gom}dq{laﬁmlu for t_;;me_so-gina‘ i ip. point of law
.an illega ideration, buy no consideration af
o e B, oo

(¢). Mapey lent toloser in a wager to-repay it is recoverable
" . at-common, law but irrecoverable by Gaming Act 1892,

() Securities for gajning money treated as given for illegal
. considerations -5 & 8 Will. iv. ¢, 41. Sec l?
() Lotteries are forbidden by penal statutes.
(hY See Anson on the following points :
(e} Maring jssuzance is ¢ wager.
{3) Life inserance is a-wager.
{y) Stock cxchange transaatipns.
(8} History of common law as to wager,

Contrary to possitive morality.

. §1). Sexual immorality which formerly way, and in theory will

* """ is, one of the chief subjects of ecclesiastical jurisdiction is
thie-only, or aimost the only kind of immorality of which
the common law takes notice as such.

{a) Hlicit cohabitation, if foture, is an illegal con-
sideration {Ayerst v. Jenkire 16 Eq. 275)

(b) Dlicit. cohpbitatiom, if past, is) no consideration at
all but is a mese graluitous promise binding if
made under geal, void if made by parol (Grayv.
Matihias 5 Ves. 286)

c) Any. agregment, inpocent. in itself, to further an

{ untfzor:l purpgsé and intended by parties as such
‘isvoid (Pesrcs vi' Brooks . R..1 Ex. 213)

(9) Sepiration Degds.
MR ) Covenant by man with waman, with whom he has been
* illicitly living, to pay her an annuity should she
live apart' and the snnuify to' cease otherwise, is
valid as a simple voluntary covenant to pay an
annuiry dut promise is wid,

(b) At commen lsw copjract.providing for and fixing
terms of immediate separation valid, and the wife
is aliowed to” be party to such contract without the
.usual intereentian of a trusice (MeGregor v. McCrreger
2l Q. B B, &)’
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paratlon () Covenarit not Yo site ‘fir Thstiveeibn of bonjugal rights
‘cannot be Imphed, dnd in the absence of sucha
- covenant the ‘institotion of such a suit does not

discharge other party’s obligations under the separa-
tion deed (Jer v. Thuriow 2 B. & C. 647

() - Stbsequent adeltéry (urlless so expressly provided)
% .does not avoid separation dead (See Jee v. ZAuriomw)

(). Convemant by husband to-gay‘kn -annuity to wife’s
trustees so long as they Eve apart is binding even
after dissoltition of thavridge for adultery (Charlesworth

“v.' Holt L. R. ¥ En. 38) upless adultery were contem-

plated “at’ the time (Fearon v, Earl of Ayluford
14 0. 8. D. 192) :

{) 'Subsequemt reconciliation and cohabitation avoids
sepavstion deed. {See MWAstmeath v. Salishury 8 Bl
N. S. 3%0)

(g) Separation or terms of ion batween husband
and wife cannot lawfully be subject of agreement
betwean husb¥nd and third ‘person (Poll 294y but
the hadband’s execution 4f a separation deed already
drawn ‘up in pursuancé of an existing agreement
is_good and .lawful consideration for a promise by
a third person {Jones.v. Wails 1 Bing. N. C. 856)

(hI) All \greéments abd ‘Plovisions for a fudure separation,
are vaid

“Ya) Whether post-niuptial (Westmeath v, Westmeath 1 Dow,
& 089 . . -
R75)) ﬁr]inte_-nﬁ;iﬁi‘t (Certwright v. Cartwright 3D, N, G. 0%}

And wheth eding from, ieg th |

O oA peiven Carnert v Barmerighey e o from
(i) gg'ed_ for 'ii'nl'm'éé_li'a'tf separation void if separation
des not ‘in Tact lake place, (Hinoley v. Westmeath

8 C. ‘& C. 200.) P (st - B
(3) Immoral publicatioris Bettg criminally punishable are not for
civjl cases to take .notice of.* The civil Law is determined by

and is co-extensive with the criminal law.

4 Oontrary to phli]té‘p%l!’cy (See discussion on public
#oticy generally, Poll, 297-303)

(1)" Public policy as touching external refations of the State,
(a}) No domiciled (notabroad, Bellv. Reid 1 M. & B. 728)
_British subject may contract.tp, docanything detri-
“‘fuental té his ¢edntry. ~ 7 0 17
Internat- (b). Trading with enemiy ‘withotit crown license
Somid "L - (Polis \..'_',Bd} 5. iﬁ&% ' Begl
(c) Hostilities agapnst triendly. nation cannot be subject
of lawful contract (De HAify \w Hemdricks 2 Bing 314.)
(d) - Neutral trade with halligerents i at-visk of capture,
not unlawful,
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(2) Public palicy in internal Government.
(a) Agreement for corrupt or improper influence on puobf

lic officers or legisiaturg void.
(b) Sales of offices vaid at Commud law.

Trade o (c) Contract.tc stifle prosecutions, “make 2 trade d
E felony " void ( Kesr v. Leeman 6 Q. B. 308}

{d) Maintenance and champerty void (Poll 319-330)
(3) Public policy as to legal duties of individuals.

{a) Father cannot by contract deprive himself of t
right to the custody of his children. (Jfe Andn-:’
L' R. 8 A. B- 183) ;.
(b) Custody of ckildren cannot be made a mere matte”
of bargain in separation deeds; not that the hus
can in no circumstances bind himself not to set
his paternal rights (Swift v. Swift 4 D. F. J. T

(c) Agreements against social duty void.

(4) Public policy as to freedom of individual action. |
Marviage (a) Marriage brocage contracts void, also agreements if
Srocage. gencral restraipt of arriage, but particular restraing

if not tending to be general, valid,

(b) Agreement to use influence with a testator in favoul
+ of a particular person or object is void (Dedenkan
v. Oz. 1 Ves. Sen. 276)

{c) As regards restraint of trade the general rule is tha
a man ought not to be allowed to restrain himself b
contract from exercising any lawful eraft or business
at his own discretion and his own way, (Hilton v.
Eckersley 0. E, & B. 47)

(d) Contracts in partial restraint allowable : e.g.

{a) Seller uf business not to compete with buyer.

{8) Retiring partner not 1o compete wilh firm.

(y} Retiring scrvant or agent not to compete with master
(e) Partial restraint contracts

{n) Must be founded on & valuable consideration.

(8) Must not enforce universal restriction.

{y} Must ot go »s' to subjectmatier or estent in space, etc.,
béyond what is ressonably necessary for other party’
protection.

() Contract to serve for life not invalid, but contracs
for exclusive service must be mutual. (See Polloc
- 345-347)

5. Unlawiful agreements generally.

(1) Where there are independent promises in the ume instru.
etz mm. ment some lawful and some unlawful, the lawful ones can be
enforced. ( Pigots ease 11 6. Bep. 27)

(2) ‘Part ‘or whole of consideration unlawful avoids whole agree
sicat( Loaks 400)
(3) : Agreement for immediate unlawful object is void,
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(4) Where the immediate object is not unlawful, but unlawful
intention is known to either party or botb, it avoids con-
tract ; contract voidable at option where intention is not
known (Poll. 352-357)

(5) Agreement to pay money under an unlawful agreement is
itself void (Geere v. Mare2 H. & C. 339 and boad with un-
lawful condition is wholly void.

(6) Unlawful intention must be proved, even by subsequent
conduct, to have exi:-ted at date of agreement,

(T) Money paid or property delivered under an unlawful agree-
ment is irrecoverable and the agreement not set aside at the
suit of either party (Poll 381-369)

{a) Unless nothing beyond payment or delivery has
been done, or

(b) Unless the agreement was made under such cir-
cumstances as, between the parties, if other-
wise lawful would make it voidable at option of party
seeking relief, or

{c) Unless interests of third persons require it to
be set aside.

(8) Where a difference of local laws is in question the
lawfulness of a contract is to be determined by the law
governing the substance of the contract (Poll 368-876)

{g) Where the performance of a contract lawful in its inception
is made unlawful by any subsequent event, the contract
is thereby dissolved; otherwise, the law at the date of
contract prevails.

O —

XVI IMPOSSIBLE AGREEMENTS,

Agreement impossible in itself or by Law Is void.

(1) That an agreement impossible in itself is void is practi-
cally a rule of construction or a presumption only.

(a) The impossibility must be so to areasonable man.

(b) A thing is mof émpossible because it is not Anown
o be possidle, at least ifit be reasonably conceivable
that it should turn out possible.

(2) Inconsistent or repugnant promises contained in the same
instrument cannot be enforced. Clerical errors amendable.

(3) Promisor is not excused by relative impossibility 4. ¢, not
having means of performance. (Savigny Obl. i. 384.) He is not
excused even when he wamants the acts of third persons
not under his control, or of a natural event in itself
possible. (Canham v. Barry 15 C.B. 619) (Would not such a
contract bea mere wager } Poll 38 Note, g.)

(4) When the performance of a contract becomes wholly or
in part impossible by law, the contract is to that extent
discharged (Bailey v. De Crespigny L. R- 4 Q.B. 180)

(a) Promise by a servant to discharge a debt due to
K
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his master is void and therefore no: consideration
for a reciprocal promise. ( Harvey v. Gibbons 2 Lev. 161)
(b} Contract to buy one’s own property is void not
only for impossibility but for want of consideration.

Where performance of an agreement s not im-

possible in its own nature but in fact by rea-
son of the particular ecircwnstances, sach im-
possibility is in itself no exense for the failure
to perform an unconditional contract, whether

it exists at the date of the comtract or amises
m after events. (Arkinson v. Ritchiz 10 East. 530)

(1) Unexpected difficulty or inconvenience short of impossibi

lity is no excuse. (Jones v.S.John's College, Ozford L.R. 6 Q.B. 118)

(2} Contract impossible of performance by prohibition of 2

Joreign law is deemed impossible in facf, not in law
(Barker v, Hodgson 3 M. & 8. 267) byt when the efect of
2 foreign law is to prevent both parties from performing

their respective parts they are excused (Cunningham v. Dunu
3C.P. Div. 443)

(3) As regards supervening accident and accidents mot con.

templated by contract :

(8) Accidental destruction'of a leasehold building, or
the tenant’s occupation being otherwise interrupted
by inevitable accident does not determine or suspend
obligation to pay rent (Paradize v, Jane Aleyn 26.)

(b) Such oblization is not affected by the landlord
having protected himself by an insurance, which
is a purely collateral contract of indemnity (Leas v,
Chectharm 1 Sim. 146)

(c) Where the event is of such a character that it
cannot reasonably be supposed 1o lave bbeen in
the contemplation of the contracting parties when
the contract was made, they will not be held bound
by general words which, though large enough to
include, were not used with reference to the
possibility of the particular contingency which after-
wards happens (Basley v. De Orespigny.)

{e} Vis Majoris often the sameas Actof God. Tt is some
fimes the only appropriate term ss when the ides is
applied to acts of a human sovereign ' power. {cf. 3
Justinian xiv, 2.)

Act of God : “ such a direct and violent and sudden and

irresistible act of nature” as could not be forescen, or,

if foreseen, prevented by any reasonable precantionamfer

lhe circomstance (Nugenty, Smith 1. C- P. D. 428)

{r} Act of God: the event must be mot merely acc-
dental but overwhelming, So, contrary wiads are
not Act of God in a charter party.

{8} Not confined to unusual events: death is an  Act
of God as regards comracts of personal service,
because in the particular case it is not calcalable,

(6] Act of God: an event which, as beiween parties
and for the purpose of the maftér in band, cantot
be definitely foreseen or controlled (Polf 597)

B
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(4) BSpecific classess of exceptional cases.

Daldweli (a) Where the performance of the contract depends
on the existence of a specific thing, in the absence
of any express or implied warranty that the thing
shall exist, the coniract is not a positive contracy,
but subject to the implied condition that the parties
shall be excused in case, before breach, performance
becomes impossible from the persshmg of the thing
without default of the contractor (Taylur v. Caldwell
31 & S. 826.)

(b} Similar excuse for non-performance attaches to
contract for personal services of which the perfor-
mance depends on the life or health of the party
promising  {Kobinson v. Davison L. R, 6 Ex, 269.)

{e) Rights already acquired under the contract remain intact.

{3} Substituted contract becoming :mposmb&e, pa.mes will be
remitted Lo the original contract if their intention can there-
by be substantially carried out.

3. Where the impossibility is due to the default of either
party (Roberts v. Bury Commissioners L R. 5 C. P. 310}

(1) Default of promisor is no excuse but amounts to a breach
of contract.

(2) Default of promisee discharges promisor and may be treated
as breach or makes the contract voidable at his option.

Bes Zown '3} Where a contract is in the alternative to do one of two

or't Case things and one of them is impossible the promisor is bound
Bl 413, to petform the possible, (Da Costa v. Davis 4 R. R. 796) but,

when one Jecomes subsequently impossible it is a matter of
construction whether the other should be performed.

4. Conditions in Contracts.

(1) Positive or regative—that a thing shall or shall not happen. (Poll.
414. 415.)
(2) Conditions may be
(a) Necessary.

(a} By affirmation of a necessity, £. g, ** If the sun shall rise
tomorraw.”

{8) By negation of an :mpossubthly, e. 0. “If he does mot
climb to the moon.”

{b) Impossible.

{2} By affirmation of an impossibility e. g. “*If be shall climb
to the moon.’

(8) By negation of anecessity..e. 9. *If the sun shall not
rise tomorrow."”

(3) As regards bonds.
{(a) According to the technical form a bond is a contract

dependent on a negative condition ; if the condition
be not fulfilled the obligation remains. But the real
object is to secure the performance of the condition,
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and the real meaning of the parties is that the oblig:
contracts o perform it under the conventional sanc
tion of a penal sum.

{b) A bond with a condition impossible at any tim¢
should therefore be treated as a direct covenant t¢
erform what is and, or what subsequently becomes,
impos:ible.

{c) When condition is immediately impossible, the obl
gation is absolute, according to the purely forma
construction, but as regards subsequent npossibility
the strictly formal view is abandoned and the rule il
that when, befrre performance, “the conditior
becemes impossible by the Act of God, or of the
law, or of the obligee: the obligation and the condition
both are void.” *“The peculiar law thus laid down is
recognised by modern authorities” (Poll. 418)

—_._*—_._—__
XVII. PersoNs AFFECTED BY CONTRACT.

Original parties to a contract must be persons
ascertained at the time of the contract. 4pparent
exceptions are contracts by advertisements and
at sales by auction.

Creditor can demand performance from the deb
tor or his representatives; but the crediter
cannot demand, nor can the debtor require
him to accept, performance from any third
person.

(1) Agency is an apparen! exception, for even the authority or
ratification is nothing else than assent of the principal to
be bound, and the contract which binds bim is his own
contract.

(2) Articles of association and promoters’ representations, etc,
ate apparent exceptions. Such cases proceed partly on the
ground ot e distinct obligation having either been imposed
on the company in its original constitution, or assumed by it
a'ter ils formation; partly on a ground independent of
contract and anslogous to estoppel, namely, that when
any person has on certain terms assisted or abstained
from hindering the promoters of a2 company in obtain-
ing the constitution and the powers sought by them, the
company when constituled exercise its powers to the prejudice
of that person and in violation of those terms (Pol) 180, 191)

(3) With the creditor’s consent a debtor may be allowed to
substitute another person’s liability for his own. This is
Novation.

(a) Creditor’s consent must be distinct and unambiguous
and not inferable from conduct (Congwesf's case
1 Ch. Div. 334;

(b} See below, Quilines of Roman Dufch-Law, summary
of Pothier on Novation, (cf. Addwsor Vol ii, Ch. xxiil.
Sec. 2-)
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3. A third person cannot become entitled by the
contract itself to demand the performance of
any duty under the contract.

{1} Contracts by agents form an agparenf exception ; though the
principal acquires rights he did not make in person, yet the
agent is only the principal’s instrument.

{2) 7The case of a surety being discharged by dealings between

Pothier's the principal debtor and the sureties is an agparent exception
Ovivgations (contra Pothier, 89) the discharge being the result of a con-

dition annexed by law to the surety’s original contract.

(3} Trusts form a real/ exception, if atrust is regarded as a
contract between the trustee and the author of the trust.

(a) By the creation of a trust duties are imposed on, and
undertaken by, the trustee which persons not parties
to the transaction, or even not in existence at its
date, may afterwards enforce,

(b) But, although every trust may be said to include a
contract, yet it includes so much more, and the pur-
poses for which the machinery of trusts is employed
are of so different a kind, that trusts are distinct in

Poliock 195- a marked way not merely from every other species of

o contract but from all other contracts as a genus.
Hence it is that in English Law trusts form a separate
branch of law.

{4) In a marriage settlement the children of the contemplated
marriage are said to be * within the consideration of marri-
age” and may enforce any covenant for their benefit con-
tained in the settlement,

4. The rule in 3, abeve, may be thus stated: The
agreement of contracting parties cannot confer
on a third person any right to enforce the
contract.

(1) A third person cannot sue ona contract made by others for
his benefit, even if the contracting parties have agreed that
he may, and near relationship makes no difference as regards
:mg common law right of action (Treeddie v. Atkinson
I B. & 8. 393). Much less can a stranger to a contract who
bas suffered damage by the non-performance of it sue the de-
faulting party as on the contract ‘gPZayford v, United Kingdom
Electric Telegraph Co. L.R. 4 Q. B. 708)

(2) In equity, when two persons, for valuable consideration as
between themselves, contract to do some act for a non-party
third petson’s benefit:

{a) That person cannot (except probably e provisions
for children in marriage settlements) enforce the con-
tract against either contracting party, at all events
if not nearly and legitimately related to one of them
(Colyear v. Mulgrave 2 Kee. 81} :

{b) But either cuntracting party may enforce it against
the -other although the person to be benefited had

nothing to do with the consideration (Davenpor? v.
Bishopp 2 Y. & C. 481)
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(3) Appatent exceptions to Tweddle v. Atkéinsom.

(2) Gregory v. Williams (3 Mer. 582): A third person
Gragory v, for whose benefit a contract is made may join as co!
s v, plaintiff with one of the contracting parties againd
e the other for the enforcement of the arrangement
agreed upon,

(b} Page v. Cox {10 Ha. 183): A provision in partnership
articles that a partner's widow should be entitled
to his share of the business might be. enforced
by the widow.

Regarding these cases Pollock (paga 201) suggests that in
each instance there was an underlyng trust, and “ that there
is no real and aliowed authority for holding that rights can
in general be acquired by third parties under a contract,
unless by the creation of a trust.”

{(4) Right to sue vested in third person for the sake of
convenience.

{a) e g. Where partners create by stipulation: penalties
to be paid hy any partner who breaks a parti
cular slipulation they may empower one partner
alone to sue for the penaity (Radenhwrst v. Bates
3 Bing. 463. 470} the penalty being payable of ceurse
to the members of the firm minus the offender.

(b) But contracting parties canmot confer any right o
action on the contract on a person who is not a
party (cf. Gray v. Pearson L. R. 5C. P. 588)
5. The subject of assignment ef contract Is here

noticed under the following hepds (As in Ansox,
£33-254}

(1) Assignment by act of the parties.
ton {a) Assignment ol liabilities.
(b) Assignment of rights.

(a) At commen Law.
18) In Equity,
(y) By Statute.

(2) Assignment of rights and liabilities by operation of Law.

(a) Assignment of obligations upon the transfer of
interests in land.

(a} Covenants affecling leasehol? intezests.
{8) Covenants affecting frechold i

{b) Assignment of obligation upon marriage.

(¢) Assignment of obligation by death,

(d) Assignment of obligation by bankruptcy.
6. Assignment by act of the parties: liabilities.

(1) Liability on a contract cannot be wansferrzd so as to

' discharge the person or estate of the original contracior,
(Robson and Sharpe v. Drummond 2 B. & Ad. 303 ) unless the
creditor agrees to accept a substiluted debtor,
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(2)' Rights uoder a contract canmot be transferred if they are
coupled with liabilities or if they involve = relation of
personal confidence such that the party whose agreement
conferred those rights wmust have intended them to be

exercised by Aim only in whom ke actually confided (Pollock
454, Above case}).

7! Assignment of rights: at common Law,

o (1) Bemefit of a contract cannot be assigned (except by the Crown)
at Common Law so as to enable the assignee to sue in
his own pame, He must sue in the name of the assignor
or his representatives (Powles v. Innes 11 M. & W. 10).

(2). Benefit of conuact is assigunable, in cases of debt, by a

" substituted agreement validly entered into {Fairlie v. Denion
8B. & C. 400}

{3) Assignee can sue in his own mame in the case of -a
negotiable insirement (Liversidge v. Brondbess 4 H. & N.803)

8. Asgigdment of rights : in Equity.

prection (1) Title by assignmentis not complete as against the debtor
of Debtar. without notice to him, and a debtor who performs his
contract to the original creditor without notice of assignment
in thereby discharged (Stocks v. Dobson ¢ D. M. & G, 16). { Wil
Hiams v, Sorrell 4 Ves. 389.) Protection of debtor is the prin-
‘ciple of the rule.

(a) Notice is not necessary to complete the assign-

Natics ee’s equitable right as against the original creditor-
himself or as against his representatives including as-

signees in bankruptey (Burn v. Curvalho ¢ M. &Cr. 680

(b) Equiteble titles have priority according to priority of
notice (Stocks v. Dobson) i.e. claima of competing as-
signees or incumbrancers rank as between themselves
not according to order in date of assignments, but ac-
cording to dates at which they have respectively given

potice to debtor (Dearle v. Hall, Loveridge v. Cooper
3 Russ, 1, 38, 48)

{c) Doctrine of notice applies Lo rights created by interest
as well as to those created by cantract, but not to in-
terestin land,

(2) “Assignee of an equity is bound by all the equities affecting
it,” 4. €. he takes subject to all defences as might have prevailad
against the assignor. (Mangles v. Dizon 3. H L-C. 702)

(a) The rule may be excluded by agreement of original
contracting parties (Exparle Asiatic Banking Corpora-
fion 2 Ch. 301). -

() It is questionable whether such a stipulation
would be applicable when the original contract is

ﬂ?ﬁﬁi not merely subject to a cross claim but voidable
{ Pollock 214-215.)

9. dssignment of rights: By statute,

(1) Assignee of any debt or legal chose in action has all
‘legal rights and remedies (36 & 37 Viet, C. 88)
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(2) Policies of life insurance an assignable (30 & 31 Viet. C. 144)

(3) Policies of marine insurance an assignable. No notice
required (31&3‘2Vicb 36)

(4) Shares in companies are assignable (8 &9 Vict.C. 16 ; 25 & 26
Yiet. C. 89)

(5) Mortgage debentures are assignable (28 & 28 Viet. C. 78)

(Birs or EXCHANGE & BiLLs oF LADING ARE NOTICED AT THE
END OF THIS CHAPTER.)

10. Assignment of rights and liabilities by operation
of law.

Transtar ot (1) Bhares in ordinary partnerships and unincorporated com.

Shares, panies may be made transferable at common Law. But this
is no anomaly since “‘the transfer of a share in a part
nership at common faw is strictly not the transfer of the
outgoing partner’s contract to the incoming partner but the
formation of a new contract” (Pollock, 221)

(2) Covenants affecting (See Pollock 223-228) leasehold runi
with the iand and not with the reversian—if they concern
the thing demised e.g., covenants to repair but not if prwrely

personal.
(3) As regards freehold interesis the common law view is (Secll
Bullicl on Keppel v. Baily 2 M. & K. 535) that incidents of a novel kind
ﬁﬂ. in the form of easements or of obligations cannot be devised

and attached to property at the arbitrary discretion of pri-
vate owners. Burden of restrictive covenants is not to run
with the land. On Keppel v. Baily Pollock observes, * Lord
Brougham fell into the mistake of supposing that the cove-
nant must be operative in Equity, if at all, by way of
giving effect to an intention to impose permanent burdens un-
known to the law. Equity does not trouble itself to assist
intentions which have no legal merits......... The decision of
Keppel v. Buily was erroneous on this point.” p. 230

{4) But in equity some restrictive covenants are enforced, e g.
“Only such a covenant as can be complied with without ex-
penditure of money will be enforced against assignee on the
R ground of notice” (Haywoodv. Brunswick Building Co,
Moxhay. 8Q. B. D, 410) In Tulk v. Mozhay (2 Ph. 717) it is laid down
that *the questiop is not whether the covenant runs with
the land, but whether a party shall be permitted to use his
land in a manner inconsistent with the contract entered into by
his vendor, and with notice of which he purchased” (See
Pollock, 228-280).

(5) Representatives of deceased acquire ali contractual rights
which affect personal estate, if not dependant on personal skill
or service, (dmnson, 253)
11. Bills of Exchange (See Chalmers Digest) and Bills of
Lading.
(1) Assignability distinguished from Negotiability.
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m (a) Assignee oi a contract may be met with any defence
ptiability which would have been good against his assignor :
b nol so in the case of negotiable instruments.

(b) Assignee of a contract must prove his own title and
that of the intermediate assignees, if any, and for
this purpose must inguire into the title of his
immediate assignor : butin the case of negotiable in-
struments the holder is not prejudiced by defects in
his assignot’s title.

(c; The essential features of negotiability are :

{z) Absolute benefit of contract is attached to ownership of

document, which according to ordinary rules would beonly
_evidence of contract.

() Proof of ownership is facilitated by mode of transfer by
endorsements.

{y} Bona fide possessor of instrument is presumed to be true
owner,

{d) In the casa of negotiable instruments, further consi-
deration is presumed, and the doctrine of consideration
does not apply to them as to contracts (See Anson
240-247.)

(e) Notice of assignment is not required.

A0y of (2) A bill of Lading is a receipt by the master of a ship for goods
bailed to him for delivery toa party or his assigns; of this
receipt three copies are made, each signed by the master, one
is kept by the consignor, one by the master, and one by the
other party, the consignee, who thereby acquires a property in
the goods which can only be defeated by the unpaid vendor’s
right of stoppage fn fransifu (Anson 247)

On.sop (a) Consignor assigning bill of lading by indorsement to a
aaNiu e holder for value, such holder has a better right than
¥ Goods Aet. what consignee possessed. Holder's right overrides

stoppage fn #ransite,

{b) By Law Merchant holder’s rights arc proprietary only
and by statute (18-19 Viet. C. 111) are contractual also,
but not (Gurmey v. Behrend 3, E. & B, 634} inde-
pendent of assignot’s title.

(c) Bills of lading transfer by assignment rights in rem :
bills of exchange rights iz personam ( Anson 248)

———————

XVIII., EvipeNce anp CoNSTRUCTION.

1. The Chief duty of .interpretation is to find out the

Chict doty. legal effect of the promisc iec. the reasonable ex-
taslon pectation to which the promisor entitled the
promisee.

(1) Measure of the contents of the promise usuaily coincides
both with the actual expectation of the promisor and with the
actual expectation of the promisee.

(2) But this being not a constant or a necessary coincidence the
rale of judicial interpretation has alwavs been. that * everv
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assertion or promise or declaration of whatever kind is to be
interpreted on the principle, that the right meaning of any
expression is that which may be fairly presumed to be under-
stood by it " {Whately on Paley apud Pollock, 233)

2. “For the purposes of evidence the most important
distinetion is mnot between express and tacit
significations of Intention but between writing
and all other modes of manifesting one’s intent”
(Pollock, 334)

(1) The Law prohibits generally, if not universally, the intro-

duction of parol evidence to add to a written agreement, or to
vary it (Martin v. Pycroft 2 D.M. G. 785.795)

(2) But extrinsic oral evidence is admissible in relation to written
contracts and contracts under seal, as regards :—

(2)

(b)

(c)

Egislence of documenf.  Parol evidence, in simple
contracts, is necessary to establish identity of party,
and to supplement the writing where it only constitutes
a part of the contract ([arris v. Ricket! 4 B. & N. 1)
or where the connexion of parts does not appear from
documents (Long v. Millar 4 C,P. D. 456)

Fact of agreemenf, Though evidence to vary the

terms of an agreement in writing is not admissible, yet

evidence o show that there isnot an agreement af all is

admissible e.g. fact of a condition interfering witk

(}:jperation of the contract (Pym v. Campbe// 6 E. &
. 374)

Terms of the coniract.

{a} Evidence of sapplementary terms previonsly omitted is
admissible, not to vary but to complete the written
contract (Jervis v. Berridge 8 Cb, 351)

{3} Evidence may be given of & verbal agreement coflateral
to a contract proved and consistent with tenor of wrilten
agreement (Erskine v. Adeane 8 Ch 7583

(7} Evidence may be piven of explanation of terms, to clear
mistakes of identity, (Wake v. Hm'm?, BH & N. T63)
sul;ject matter (Macdonald v, Longd 1E &R}
and meaning and application of phrases [Bur v,
Wickham 3B, &5, 669) | ph St

(d) Usage of a trade or ofa place may be proved, and by
such evidene new terms, consistent with general tenor
incorporated into the contract {Hutton v. Warren 6 M. & W,
468, See cases cited in Pollock 240.24) and Anrson 264-265)

{¢) Inthe application of equitabl Jies, the granting or

* refusal of specific performance, the rectification of doca-

ments or their concellation, extrinsic evidence is ad-
missible (Pollock 491-501 and Anson 266.267)

2 It is a general rule of comstruction that effect is
to be given to the intention of the parties col-

lected

from their expression of it as g whole.

(1) Words are to be understood in their Plain and Jiteral meaning,
unless, from the whole tenor of the instrument, a definite -
meanirg can be collected which gives a broader interpretation
to specific words than their literal meaning would bear,
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Court corrects mistakes obvious on the face of the

document,

Verbal blunders may be so corrected.  Male grami

matica nonr vitiat chariam.

(2) " Words are to be a taken, in case of doubt against the person
using them.” This maxim though lightly treated in Taplar
v. Corporation of 8. Helens 8 Ch.264. 210 is (says Pollock,
p. 243} in substance classical and scems reasonable, and on the

whole,

stands approved on condition of being used to turn

the scale when there is real doubt, not ta force a less natural
meaning on words which have a more natural one.

(3) As rogards time and penalties the following are the rules of law
and equity (Pollock 484-491, Anson 269-271

@

(b)

(©)

The common law rule was, that * time is of the essence
of the contract” but the rule of equity, *“which is
now the general role of English jurisprudence, is to
look at the whole scope of the transaction to see if
the porties reatly meant the time named to be of the
essence of the contract or only contemplated a reason-
able time” (Pollock, 486) and the Judicature Act pro-
vides that time stipulations ‘‘shall receive in all
courts the same construction and effect as they
would have heretobefore received in equity.”

{a) The act spplies mostly to purchase anl sale of lends.

(3) In mercantile contracts time stipulations are still ** of
the essence of the contract (Reuter v. Sala 4 C. P. D, 248)

Penal provisions inserted in instruments to secure
the payment of money or the performance of contracts
will not be literally enforced, if the substantial per-
formance of that which was really contemplated can
be otherwise secured. Hence, equity. compels a
mortgagee to reconvey on being repaid his principal,
interest and costs. (Parkin v. Thorold 18 Beav. 50.68)

Where the terms of a contracl specify a sum payable
for non-performance, it is a question of construction
whether this sum is to be treated as a penally or as
figquidaled damages. (The amount recoverable in case
of a penalty is not the sum named, but the damage
actually incurred ; in liquidated damages it is the sum
so named. Anson, 270.)

{a} In the caseof a bond thereis no difbenlty of construction,

(8) If a contract is for a matter of uncertain value, and a
fixed sum is tobe paid for breach of ome or more of its
provisions, this sum may be recovered as liquidated dam-
ages, (Law v. Redditch Local Board 1Q. B. 187)

{y) If a contract is for a matter of certgin value, and on
breach of it a sum is to be paid in excess of that value,
this is a penalt{) and not liquidated danages (dstley v.
Weldon & B. & P. 248}

(&) If a contract contains a number of terms some of which
are of certain and some of uncertain value, and a fixed
sum is to be paid for the breach of them, this is a penaity
(Kemble v. Farren 6 Bing. 147)
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[The excellent exposition of the subject in Amson 272.327 ia largely
made use of in this chapter.]
1. A contract is discharged.

Modes of
dischargs,
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XIX. DiscHARGE OF CONTRACT, i

By mutual agreement, which includes.
{a) Waiver,
{b) Substituted agreement.
(c) Condition subsequent.
By performance, which inclndes.
{a) Payment.
(b) Tender.

By breach.

(a) By reaunciation of liabilities.
(h) By impossibility through party's act.
(c) By failure of performance.

(4) By impossibility of performance. (See Pollock 380-419, and

above Ch. xvi. of these Ouflines)

(5) By operation of Law, such as.

(a) Merger.
(b) Loss or alteration of instrument.
(¢) Bankrup:icy.

2. Discharge by mutnal agreement.

(1) A waiver or rescission of the contract is formed of mutual

(3)

promises, and the consideration for the promise of each party is
the abandonment by the other of his vights under the contract.

(a) Where coatract is execulory it may be waived before
breach without a deed.

{b) Butan execuled contract cinnot be discharged by
parol waiver. Foster v. Dawber 8 Exch, 851)

(c) Holder of a bill of exchange can waive and discharge
bis rights by a written renunciation or by delivery of
bill to acceptor (See Chalmers’ Digest pp. 912. 213)

An alteration of parties or of terms substitutes a new contract,
but the substituted contract, as implying a discharge, must not
be a postponement of performance. (On Novation See Pollock,
19t and Addison. [3rd Edition is here referred to} Ch, xxiii. § 2,
also Pothier below),

Parties may agree in the con:ract to dissolve it on the occur-
rence of a specified event. “U'his is a condition subsequent e. g.
condition in a bond, Charterparty risks, etc., (See Pollock
416-419 ; and above Ch, xvi.)
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3. Discharge of coniract by performance.
{1) Payment may be by performance (A nson, 283)
(a) Ofan original contract.
{b) Of a substituted contract.

(c) Of a contract in which payment is the consideration for
the renunciation of a right of action.
Tender. (2) 'Tender is attempted performance of 2 promise ta do something
or of & promise to pay something. Goods may be tendered
(on a centract of sale) and money.
(2} Tender does not discharge debt but may form a good

defence to an action. Debtor must continue, when
tender is not accepted, ready and willing to pay.

(p) Tender must be.

{a) Legal tender e.g. coinage of the mint or currency note
as provided for by statute.
(B) Exact as to time, place and mode of payment.

{y) Offer of money produced and accessible to the creditor,
not necessarily theexact sgm but such sum as the creditor
can take without having to give change {4drson, 285)

(8) Not clogged with conditions (dddison 1284-1291)

(3) Appropriation of payments, See below under fllusirafive
Ceylon cases.

4. Discharge of contract by breach has the effect of
conferring a right of action on the party injured
and (unless the injured party chooses not to re-
gard the breach as one, but to continue to carry
out the contract) of discharging injured party
from such performance as may still be due from
him. (Anrson 286)

(1) Rights of party discharged are

{(a) To consider himself exonrated from any further
performance due from him (Bekn v. Burness)

(b) To sue at once on contract for damages, (Corfv.
Amébergate Railway Co. 11 Q. B. 127)

(¢} To treat claim to money payment for performance
under contract as due upon a new contract {Planch
v. Colburn 8 Bing, 14}

Bucherv.  (2) Renunciaton of contract by one party, however tong before
Delatoor time for performance, discharges other, if be so choose, and
entitles him at once to sue for breach (Hockster v. Delatour
2 E. & B, 678}
(a) But the rénunciation must deal with the entire per-
formance (Johnston v. Milling 16. Q. B. 480)

(b} And where promisee rejects renunciation, the contract
remains in force for the benefit, and at the risk, of
both parties, and if anything occur to discharge it
from other causes, promisor may take advantage of
such discharge (Arery v. Bowden 6 E- & B, Ti4)
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(3) If, before time for performance, promisor places himself in a
situation in which he cannot fulfil the contract, promisee may
sue as for breach without waiting for the stipulated time
(Lovelock v. Frankiyn 8 Q. B. 3T1; Synge v. Synge1Q. B. 466)

(4) Renunciation during performance exonerates injured party
forthwith from further obligations and entitles him at once to
sue (Cort v. Ambergate K. Co.)

(a) Impossibility during performance has a similar effect
(See Anson, 394)

(b) When a special contract is in existence and open,
plaintif cannot sue on a gwanfum merusit for work
done. (In Planch? v. Colburn ; see Anson, 288 and
Pollock, 352 on guantum meruit)

mattws of  (5) Discharge of contract by failure of performance may be :
pertor- 5 . . a .
mance. (a) Discharge by failure of concurrent condition i.e. a con-
dition that the performance of both parties’ promises
shali be simultaneous or that each party shall be ready
and willing to perform his promise at the same time
(Pollok, 247 Ansom, 295).
(b) By virtual failure of consideration.
(c) ' By breach of condition precedent ie. not suspend-
ing fulfilment but vital to efiect discharge, (Pollock,
249-251 and Anson 296 on condition precedent. See
a lengthy and lucid treatment of endifions in this
connection in Anson 303-308)

(6) Divisible promises, order, discontinuous performance.

e iliog (a) Contract fulfillable only as whole is said to be
entire: contract of which the performance can be
so separated, so that failure in one part affects
the parties’ right as to thal parf only, ie said to
be divisible (Pollock, 248)

(b) But as a general rule all agreements must be con-
sidered enlire, though it is not impossible for
parties 80 to frame an agreement that there may
be a specific performance of a part ( Wilkinson .
Clements 8 Cb. 88, Pollock 251-269)

(c) Itis not yet settled whether failure to deliver the
first or any subsequent instalments is or is not
presumed, in the absence of any special indication
of the parties’ intention, to go to the whole of
the consideration and entitle the buyer to refuse
acceptance of any further deliveries (Pollock 253)
There are conflicting cases(Pollock 263-258 and Anson
299.-302)

{a) Freeth v, Burr (L.R.C P.208) Failure to pay for an
instalment beld to create right to repudiate contract.
(3} Hoare v, Rennie (6 B. & N. 13,) Failure to deliver a com-
plete monthly instalment held to discharge, buyer.
(y) Honck v. Muller (7. @ 8. D. 82) Failure to accept one
of three monthly instalments held to discharge seller.
The question whether failure of performance is a re-
nunciation on defaulter’s part, or whether the other party
considers default as going to the root of the contract,
must be answered by the circumstance of each case
(Anaon, 300.)

Confiteting (d}
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Pallock. oo (e) * Asa positive test the rule of Freeth v. Burr is doubt-
Barr, less correct; that is, a party who, by declaration

of conduct, evinces an intention no longer to be
bound by the contract, entitles the other to rescind,
and this whether he has or has not, apart from this,
commitied a breach of the contract going to the whole
consideration. But it seems doubtful whether the
test will hold negatively.” (Pollock, 265-256.)

{f) The tenor of tne authorities seems to be that “ non-
payment will not as a rule justify refusal to perform
on the other side, unless there be something more
in the circamstances by which it is shown to amount
to repudiation” (Poilock, 256)

(7) Right of action arising from breach of contract may be dis-

charged :
{2} By release, under seal.
Amoed st (b) By Accord and Satisfaction f.¢. an agreement not

necessarily under seal, the effect of which is to dis-
charge the right of action possessed by ooe of the
parties to the agreement. There must be considera-
tion for the promise of the party entitled to sue
and a'so it must be executed in his favour (Anson 315.
Pollock, 177.  Addison 1209 ¢ sqq)

(c) By the judgment of acourt of competent jurisdiction.

(d) By lapse of time. (The subject of Preseription affect-

ing remedy is dealt with at length in Pollock 622-628)

5. Impossibilities arising subsequently to formation
of a contract excuses performance, if the pro-
misor makes the performance of his promise
conditional upon its contlnued possibllity, (4»-

son 322. The subject is exhaustively dealt with in Pollock:
See Ch. XVI of these Outlines)

6. Rules of Law affect the operation of Contract.
Merger. (1) By merger. ¢.g. the contents of a simple contract are
merged ina deed to the same effect, between the same parties,
(2) By alteration or loss of a written instrument, {4nson 327.328.)
(2) The alteration must be material.
(b) It must be made by a party to the contract or

Alteration by a stranger while the document is in possession
A8 Jow of such party, ard for his benefit.

(c) It must be made without the other party’s consent

(d) Loss affects rights of parties in so far as it may
occasion difficulty of proof,

{3) A bankrupt’s order of discharge releases him from all
debts provable under the bankruptcy.
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ILLUSTRATIVE ENGLISH CASES.

Note—The cases summarised here are some of those quoted in Pollock or
in dnson or both. References to reports, being mostly given in the pre-
ceding pages, are omitted here and, instead, the places where the cases
merely occur or are discussed in Pollock or Anson or in both are indicated.
The arrangement is according to subjectmatter, The names of the cases
are in the margia.

Offer and Acceptance,

)
@)

@

(4)

(5)

(6)

N

(8

——

(£)]

Assent to an offer is needed to make it a contract ;
a man cannot be forced to accept a benefit. (Ansox, 13.)

An advertisement is an offer sccepted by performance of
the conditions, and motive of compliance is immaterial.
The principle of the case is questioned in Ansom, 16-37.
and Pollock, 20. *“ The decision seems to set up a contract
without any animus conlrakends, and without any real con-
sideration. Such a decision cannot now he received ” (Pold. 20)

This supports Williams v. Carwardine, but appears *“to be
wrongly decided " (4nson, 17 nofe). An Ameican case Flch v.
Snedaker (Anson, 16) lays down that a reward cannot be
claimed by one who was in ignorance of the offer.

Mental acceptance ineffectual. (Anson, 21.) Acceptance will
not relate back though retrospective in form. (Poll, T3)

Performance of 2 condition is a sufficient acceptance without
notification. (Ansom, 22)

Instances of contract made by acceptance of a general offer,
such acceptance being signified by performance of its terms,
(See Outlines of English Law above Ch.i. 8)) The cases are
discussed in Pollock 15-19,

An offer made by post invites an answer by post; a complete
contract is made at the time when the letter of acceptance is
posted, though there be delay in delivery. (Pdll. 35-37)

Ofer is open for acceptance during time prescribed by
offeror, or reasonable time ; an acceptance in the mode indi-
cated concludes offer {4nson, 24)

A written offer delivered by hand was accepted by post; the
contract was held concluded from the moment of such accep-
tance (Poll 36-37 Anson 26)

(10} A deed, to make which the obligee had consented, is binding

on obligor before it comes into obligee's custody, even betore
he knows of it. (Anson, 32.) The ordinary rules of proposal
and acceptance do not apply to deeds (Pollock 47-48.)

(11) Revocation after acceptance is too late. An uncommuni-

(12)

cated revocation is practically no revocation at all.  (Pallock,
27-28. Ansom, 32-33)

Tacit revocation disscussed in Pollock 28-30, Amson 34-36.
Proposer’s conduct was held a sufficient revocation. The case
“is no authority now for the validity of an uncommunicated
revocation, but it riases the question, as yet unanswered by
judicial decision, as to the source whence notice of revocation
must come ” (Anson, 36)
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Consideration, Above, Outlines, Ch. viii.

(1)
(2)

3
4
®)

{6)

)

(8

@

Consideralion defined, (dnson, 74. Poll, 164)

English law affords no means nir affords any remedy to
compel the performance of an agrzement made without
sufficient consideration (Pollock, 166. Anson, T6.7T)

No stranger to the consideration can take advantage of a
contract, though made for his benefit (4nson, 80. Poilock, 199)

A promise not todo what a man legally cannot do is an un-
rexl cansideration. {Anson 85)

The piayment of a smaller sum in sarisfaction of a larger is
nof a good discharge of a debt; what is done must be
different. (Poll. 177. Ansen, 86-87.) * It is strange that this
rale should sull be spoken of as the rale in Cumber v. Fane”
(Anson, 86. nate 1)

In composition wtth creditors the consideration is not the
promise to pay or the payment of a portion of the debt, but
the substitution of a new agreement with different parties for
a previous debt. (Pollock, 178. Anson 89-90.)

The question is discussed * that on principle the performance
or promise to perform an outetanding contract with a third
party is not of itself a consideration fur a promise.” {Anson
90-93, Pollock 175-177).

Consideration moved by previous request is discussed in
Pollock 167-168. Anson 95-105 (See above, Quilines Chap,
viii.)

** A mere moral obligation not conferred at the request of de-
fendant " is not a good consideration, “ A question still not
free from uncertainty is whether a past benefit is in any case a
good consideration for a subsequent promise. On our modern
principles it should not be, and it is admitted that it generally
is not.”  (Pollock, 167, Anson. 105.)

Capacity of Parties.

{1) AtCommon Law party on attaining majority may ratify con-

(2)
3

(4}

%)

(&)

tracts of infancy, including contracts arising on accounts
stated (Poll. 58. Anson, 108.)

An infant who has paid money and taken benefit under the
contract cannot recaver the money so paid (Anson, 113.)

An infant may bind himself by contract for necessaries. (Poll,
66 ; Ansor, 116-117. See above Outlines, Ch, ii. 3)

An infant is not liable for wrong where the claim is in sub-
stance ex contracty ; but is liable for wrong apart from contract
though 1ouching the subject matier of a contract, (Poll, 72-73.
Anson, 117-118.)

Contract of lunatic or drunken person is voidable, if at the
time of contracting the other party knew of the insanity or
inebriety and the promisor was not aware of what he was
agreeing to. (Poll 89-91 Ansen 121.)

Pretended agent connot sue, as principal, on the contract,
The contrarv decision in Fellowes v, Guydyr * is not law ”
{Poll. 101-103)

M
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 Sehmaltm  (7)  Where a man professes to contract as agent without naming
AN principal he may declare him elf as principal and sue as such;

(Pall. 105-107.) il

Ashbury (8) Powers of statutory corporations are limited to purposes’
mﬁ‘; of incorporation { Anson, 119 Poll 117.)
Co. v, Ri-
che,
Mistoke,
Foater v.
Macklmnon. (1) Deed '*where mind of the signer did not accompany
good's Case. signature " void (Poll, 443 445 Aason, 130-131.)
" (2) A party has the right to insist on the contract being with
Mikchell v. a cerfain person and no one else in his place. (Pol. 450-452.
0"1',:‘{{;.:' - Anson, 133.)
o .

Keonedy v. (3} Identity of subject-matter of contract must be maintained
TARBISR ( Poliock, 451.)

s:;:[u.hhr. (4) Mistakes of buyer and seller discussed under the casein
Vi Pollock, 467-468 Anson 137-140,
Blaghamv.  (5) Purchasing one's own property by nistake (Poll 473-474.)

Coower ¥: {6) The rule asto dgnorandin juris. (Pollock, $74-475.)

Misrepresentation.

{1} At common law representation was of no effect unless it was
fraudulent or a part of the contract {Amsom, 146-150
Poll, 511.)

Ponnerman  (2) Breach of a representation which amounts to a preliminary
V.. White. condition discharges the contract (Amsos 150-152.)

wilde v. (3) Re non-disclosure of defeet of title not known to vendor
usog, (Potl, 527-528.)

Redgrare v. {4) See above, Quilines, Ch, X. and Anson, 154-155.
Fraud.

Teiin. (1} A statement made with an honest belief in its truth cannot

Peek. render the maker linble for deceit by agent’s misrepresentation,
which is a ground for rescinding a contract, distinguished
from fraudulent misrepresentation, which is 2 ground of an
action for deceit (Anson 171-172.) In Dery v. Peek were
decided also that :—

Behn v.Bur-
T news,

{a) There is no general duty to use any degree what-
ever of diligence in ascertaining facts, as distinct
from bare belief. in making positive statements in-
tended for other people to act upon {Poll. 604.)

(b) See above, Oullines Ch. xi 6. (3)

{c) False representation believed to be true by the
party making it will not give rise to the action
of deéceit (Anson 145.)

Vi {2) Mere non-disclosure is not fraud, there must be active
Gumney. misstatement of fact (Anson, 166-174.) and representation
must be made with intention of being acted upon.

Digitized by Noolaham Foundation.
noolaham.org | aavanaham.org



Polbill v.
Walter.

Cumming v.
Ince.

Snith v.
Kay.
Allcard v,
Hkinner,

Moxon v.
Fayne.

O’ﬁl:ﬁke ¥.
-
broke,

99

(3) Where representation is unirue to maker's knowledge he
is liable for deceit. (Anson 174. 176. 348.)

Duaress and Unduc Influence.

(1) In a case of menace threat must be of si mething uniaw-
ful. (Poll. 577. 578.)

{2) Where there is no prcsumption of undue influence in
matter of gift's, absence of fair dealing may be proved by
party suing. (Puil. 595 Ansen. 181, 182)

(3) Gift affirmed by suhseuent conduct cannot be recalled
on gr unds of undue influence (Poll. 593. 594 A nson 182, 183)

(4) Such affirmation not wvalid unil cessation of influence
that induced the gifr, (Anson, 183 Pull, 618)

(5) Impeached transaction with expectant heir upheld (Poli
612 See Lrans v. Llewellyn in Poll. 613.)

Uniawiul Agreements.

Mayor of

Warwick v.

Norfolk R
Co.

Huot v,
Hunt,

arton v,
L‘Elgl Brown.
low,

Pota v. Bell.

Willinma v.
Bayley. Kelr
¥.

Mitchaell v,

Bowers,
Barclay v,
Pearson,

(1) Given at lengh in Pollock 262-264.

(3) On_marriage teparation dceds. See also Wilson v. Wilson
in Pollock, 290-294.

(3) Limitations of life-interest by a will are void as being
against public policy. (Pollock 300-303.)

(4) Trading with enemy without license from Crown is ille-
gal. (Puil. 304.)

(5) “You shall not make a trade of felony” (Bee Pollock
314, 315) :

{6) The law discountenances agreements of unlimited or gen-
eral restraint of uade. (Poll 339.340.) 'The case of the
Norderfel? gun trade is given in Anson 204-205

(7) Though parties be i pari delicfo, money is recoverable if
paid under circomstances of coercion (Poll 307 Anson 217)

(8) Intention of parties to an unlawful contract is as a rule
immaterial unless the contract can be and is performed
in a legal way. (Anson 211-212 Poll 360. 361)

(9) Question of money or goods paid under a partly performed
illega! contract beng recoverable is discursed in Anson
218, 219

Partles and Assignment.

Lumley v.
e,

{1) A man whbo induces oneof the parties to a contract to
treak it, intending thereby to injure the other, or to ob-
tain a benefit for himself, does that other an actionable
wrong. (Anson 226. 227)

(2} Contract cannot confer rights on athird party (Anason 228
Poll, 199. 200)

(3) Apparent exceptions to Tweddle v. Aékinsen (Pollock, 200
203)
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Talk v. (4) Rule of equitable enforcement of restrictive covenants
oy (Anson 251-252. See above, Uutlines Ch. xvii)
5 935.2
Lirersidge (3) Anson 235-236

s Evidence and Interpretation.

Jmw (1) Evidence to vary the terms of an agreement in writing
R is not admissible, but evidence to show that there is naot
an agreeinent at all is admissible. (Adnson, 260-261)

n‘:.f,:t’,;; {2) Evidence of supplementary terms is admissible to complete
contracts. (See above, Ouflines Ch. xviii. Poll 236-231.
Anson 251-252)
Wickham. (3) Admissibility of evidence re application of phrases. (Anson
263 264)
Eembler.  (4) Anson 271-272
Discharge of Contraet. '
Fodter ¥ (1; Executed contract connol be discharged except under seil|
Dawter. or by performance (Ansun, 275)
anbii (2) Definition of **Act of God.” (Anson, 279 Poll. 396)
ith.
H:l'l i3 {(3) Rule about Quantum mernit ( Anson, 288)
Heightman.

(4) Renunciation before performance is a discharge (Anson
ot 290 291)

Glnhol v, (5) Vital conditon. )
. Warranty, (Anson 304 305)

; G"“ (6) Ilustrating impossibility of performance. (Poll, 393-3%
Jone, Anson 322-323) |
(7} When the performance of a contract depends on the con-

Taylor ¥ tinued «xistence of a specific thing, its destruction, from no

default of either party, operates as a discharge. (Anson, 324
Poliock, 397—389. 405. 409, 417, 419,)

Robinson ¥ (8) Incapacity for perscnal service discharges contract which has

Davison. for its object such personal se;vice. (Pullock 406. Anson 325)
Hall v. (%) lllness unfitting for marriage is no excuse. The case is
Wright. discussed with reference to Geiped v. Sindth in Pollock 407-409.
Lauchters  (19) Alternat’ve contracts. Pollock 413-414.
CaEe.
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Marims Relating to Contracts.

1. Modus et conventio vincunt Iegem: The form of

agreement and the convention of parties overrule the Law.
The conditions annexed to a grant or devise, the covenants
inserted in a conveyance or lease, and the agreements whether
wriiten or verbal, entered into between parties, have, when duly
executeC and perfected, but subject to certain restrictions,
the force of law over those who are parties to such instruments
or pgreements,

But, (1) Paelis privatorum juri publico nom derogafur. Agree-

ments against public policy, law, morals, etc. are not
binding.

(2) Nulle pactione effici polest ui dolus praestetur. e.g.
2 man cannot effectually contract that he shail be
irres: onsibls for fraud.

(3) Privalie poctionibus non dubium est non laedi jus
caelerorum. Rights of third parties ought not to be
affe cted.

(4) There are cases where the iaw overrides the will of
the individual, forfior el pofontior est dispositio legis
guam hominis.

2. Quilibet potest renunciare juri pro se intreducto.

A man may renounce benefits intreduced in his favour,

put. (1) Arenunciation of a right cannot in general he made to

the injury of a third party.
(2) Renunciation is impossible in the face of express
statutery directions of compliance,

3. Qui sentit commodum sentire debet et onus.

£}
2)

(3)
(4)

He who derives the advantage ought to sustain the burdent

Applicable in the case of covenants running with the land
whenever fransit levva cum onere.

Where a party adopts a contract, which was entered into with-
out his authority, he cannot ratify that wh'ch is beneficial to
himself and reject the remainder, He must take the benefit
cum onere.

Assignee of a chose in action takes it subject to all the equities,
Burden of partnership debts is on the partnership estate but
the converse of the maxim holds good with regard to the part-
nership creditor,

4. Inaequali jure melior est conditio possidentis.

Where the right is equal the claim of the party in actual
possession shall prevail. For purposes of contract the maxim
occurs in the form, In pari deliclo potior est conditio defen-
dentis. A party to an illegal contract cannot ask to have his
illegat objects carried out, nor can he set upa case in which
he must necessarily disclose an illegal purpose as the ground.
work of his claim. *If the plaintif and defendant were tg
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the plaintiff, the latier would then have the advantege of i
for, where both a'e equally in fault, potior esi ‘onditio defen
dentis” (See Pulluck, 361-367. Anson, 216-219.)

change sides, o the defendant was to bring his actien minq

5. Ex dolo malo non oritur actlo: A right of action can-

6. Ex nudo pacto non oritur actle. No cause of action

not anse out of fraud. ‘Fhis is a principle of public polcy
and “no court will lend its aid to a man who founds his
cause «f action upon an imm--ral or illegal act” (Lord Mans|
field in Holman v. Johnson, Cowp. 343) Similar 1o this is thel
maxim, ez maleficio non oritur contractus. The prin-iple of the
4th and 5th maxims is in equity, * He who comes ino’
¢quity must come with clean hands " and all three are con-'
taned in the more general princ'ple, that a man shsll not be
permitted 1o take advantage of his own wrong,

1
'

arises from a bare promise.  This emphasises consideration,

7. Caveat emptor: Let a purchaser beware. Fully the

maxim is, Caveal emplor quiignorare non debuit guod jus alie
num emit, ‘This refers to the responsibilities of the vendee
and, impliedly, 10 the duties of the venior. (Seeabove, Oul-
lines of English Law p. 58. Potlock 518-528 on warranty and
repretentation.) In tnis connection must be mentioned the.
maxim, simplex commendatio non obligal.

8. Quidquid solvitur, solvitur secundum modum;

(1)
@

solventis ; quidquid recipitur, recipitur secun-'i
dum modum reciplentis: Money paid is to be ap.
plie1 according to the intention of the party paying it, and
money received according to that of the recipient. Appro-!
ptiaion of payments is refeired to here. According to.
tte Law of England, the debtor may, in the first instanie,’
appropriate the payment, solvitur % modum solventis ; 1f not,
the creditor m y make the appropriation, recipitur in modum
recipientis ; but if neither make any apyropiiation, the faw
appropriates the payment to the earlier debt.”  (Mills v.
Forkes 5Bing. ﬂlga
Where a creditor receives, without objecti: n, what is offered
by his debtor, solvitur in modum solventis,
When the recipient receives money with an intention d flerent

from that of the payer, payer must be given an opporiunity
to retract.

9. 'Qui facit per alium faelt per se (Qui lger allum
<

tacit, per seipsum facere videtar) who bas
anything done through another does it himself, This is 1
maxim of agency and deals with tbe question, “How far
is a principal responsible for his agent’s acts, a master for his
servant’s ? (Outlines of English Law Ch.v. ; Anson 331-354;
Pollock 92-108) Also the agency of wife for husband comes
under this maxim. To nlustrate the appiication of the mazim
the instauces may be taken of :—

(1) Principal and agent.
(2) Master and servant.
(3) Husbaod and wife.
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(4) "Owner of a ship and the master.
(8) Co-partnership
(6) Sheriff und bailiff,

10. Delegatus mon potest delegare: A deputy cannot
Gepute his powers. This maxim limits the operation of
No. 9. e g. one agent cannot lawfully nominate cr appoint
another to perform the subject-matter of his agency. The
sense of this maxim is also oiherwise expressed as, Vica-
rius nen habel vicarium, and Delegala potestas non potest de-
legart.

Il. Respondeat Superior: Let the principal be held res-
ponsible. This 1s a maxim of agency ard almost iden-
tical with No. 8, but its application is usually confined to
obligations ez deliclo. It deals wth the questior. * How
far is a principal liable for his agent’s tort, or a master for
his servant's ?” {Pollock on Torts 67-95)

12. Omnis ratihabitio retrotrahitur et mandate prio-
ri nequiparatur: A subsequent ratificaton has re-
trospective effect and is equiva'ent to a prior command.
For instances of ratification

(1) Of infant's contract See Pollock, 59-62.

(2) Of agent's acts, See Pollock, 94.
In the case of torts the party ratifying a trespass, is
a trespasser by estoppel” but, says Coke apud Broom
“he that rcceiveth a tresspasser and agreeth to a trespass
after it is done, is no trespasser, ualess the trespass was done
to his use or for his Benefit, and then his agreement subse-
quent am unteth to a commandment, for in that case,
omnis, ete..'
13. Nihil tam canveniens est natarall aequitati
uam unamqguodque dissolvl eo ligamine quo
Hgatum est: It isjust that every contract should be dis-
solved by the same means which rendered it binding At
Common Law a discharge mut be:
(1) Of record by a record,
(2) Of a deed by a d ed,
(3) Of a rparol rromise by a par.l promise.
(4) Of an Act of Parliament by an Act of Parliament.
See above, Oullines Ch, xix, and Anson, 273-281

14. VYigilantibus, non dormientibus, jura sub-
veniunt :
The Law ass'sts those who are vigilant and not those
who sleep cver their rights.
T his is app’icable n the case of parties applying tn have
contracts rescinded ‘‘ within a reasonable time on grounds
of mistake, etc.” Debls shou'd be recovered within a
set time, See Pollock 622-628 on debts barred by statute.

15. Actlo personalis moritur cum persona: A personal
right of action dies with the person. This applies to actions
by executors or administrators. See Walker on Administra-

fion. As regards the application of this maxim to Torts, See
Pollock on Terts 55-60,
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16. Non videntur, qui errant, consentire,

Nulla voluntas errantis est: Error is deemed t
vitiate consent. The error referred to here must be suc
as prevents the contrac ing parties {rom agreing upon th
same thing in the same sense. See Hunter's Exposifi
of Roman Law 581, and Pollock 429,

17. Expressio unins est exclusio alterius.

Expressumm facit cessare tacitum : The expr
mention of one thing implies the exclusion of another
This is chiefly a maxim of interpretation. It operal
ordinarily to exclude evidence, offered with the view
annexing incidents to writt n contracts, in matters with
respect to which they are silent The effect of a written
contract cannot, as = rule, be altered or varied by parok
procf (See above Oullires Ch. xviii) for vor emissa vo
and litera scripte manef. Under this rule an implied covena-t:
is to be controlled within the limits of an express covenant.
(See Pollock 484 note, ¢; also Story's Eguity, Sec. 102
(of the 10th edition.) '

I18. Res inter alios acta alils neque nocere mneque
prodesse potest : Stringers to a contract cannot be-
affected by it. cf, 4lteri Stipulari nemo potest, See Sandars’
Justinian, 345, !
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OQUTLINES OF ROMAN-DUTCH LAW.

odn.
Od4g 0

References to VanDerLinden, Grotius, Voet, VanDerKeessel and Potbier.
—————

I ON OBLIGATIONS IN GENERAL.

I. General nature of obligations.
Ugnbions {1) Liability in this place means such a one as entitles us to
w and o compel the other party by legal proceedings to fulfil his obli-
Law. gations, as distinguished from the imperfect liabilities of Ethics
¢.g. duties of love, gratitude, etc.

{2) Obligation, in position Law, is an act of one man whereon a
Jus in Personam is founded in favour of another (3 Grot i 34)
Obligation in natural Law creates no right “1n point of law "™
though it does *in point of consicence’ (Pothier i. 1)

(3) 1t is of the essence of obligations that there should be
(a) A lawful source (cause, causa) from which they spring,
{b) Persons capahle of binding themselves.
(c) Something which is the object of the abligations,

(4) Causes of obligations are (See 44 Voet. vii, 4)
{a; Contracts, the most general source.
(b) Engagementsinthenature of contracts (quasi-coniracis,)
() [Injuries (Delicls.)
(d) Acts in the nature of injuries quasi-delicts,

2. Contraets are invalid.

g (1) When the parties are under a mistake.

i (a} As to subject of the agreement.
(b) As to actual (not accidental} quality of the thing.

{c) As to person.

(2) When consent is extorted by undue influence or fear. By fear
is meant a serious apprehension, as of death, dishonour, great
suffering, illegal imprisonment of self or family (3 Grot.
xlvii §)

{a) Consent obtained by compulsion is nevertheless consent,
(Grot. Supra)

(b} U% lamen pro ratione actalis, ac sexus, conditionisve
personarum aeslimandum sit, qui salis graws mejus dics
debeat ; unde el hujus rei quis nempe metus sufficiens sit,
disquisitio ac arbitrium Judieis esf. (4 Voet ii. 11)

(3) When a person has been induced to enter intoa contract
by the fraud of another.

A
3
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to rescind contract.

(b) Remedy for fraud is not applicable when the obligati
is contracted through fraud on both sides, fort
the transaction is void from the beginning. (3G

(a) Manifest violation of bona fides is actual fraud suffici
xlviii 7)

(exceeding Aalf fair value) in respect of price agreed upon
the contract.

(@) The half, that is, the value at the time of the cont

{4) Whenever party has been prejudiced to an enormous exl/]

Evorwia
Groethl 1)
(3)

(6)

3. Capacity of parties.

{1}

Minors.

Drumkards,  (2)

@

Wife.

Prodigala, )

)

(3 Grot.  Lii. 3.)

(b) Grotius says {Lii. 4) that relief on the ground
enormous wrong (enormis laesio) cannot be avail
of by minors, but VanDerKeessel has that a minor
well a8 a major way be relieved on this ground at
time within thirty years (Thesis 959.) !

Contracts are void when made without any cassa or on 2 fat
cause Or on a causa contrary to justice, boma fides or ba
mores, ]

All contracts are void which arc entired into by bankrupt
i fraudem creditorum (3 Grot. i 27.) 1

Minors, lunatics, etc,, cannot contract except by guardia
or curators,

(a) Obligations of minors void, except in case of n
fensance or in so far as they may be profitq
thereby (8 Grot. i 26.)

(b} Voet (Lib. xiv. Tit 5. 4) holds that children afy
puberty may be made civilly liable on their ow
contracss, and be sued afier they have attained majorit
or afur tke death of the parent. VanDerKecss
(Thesis 474) asserts to the contrary.

Drunkards are incarable of contracting. Contracts mad
in a state of intoxication are considered of no validity if on
or either of the dealing parties, wi‘hin twenty-four how
after its completion, should annual the same (3 Grot. xiv. §

A wife is not competent to bind herself to others b
any contract. Nec contrahendo uxor sine maritt sus awclorila
in Hollandia et Frisia semet ipsam aut virum obligare pole.
(23 Voet. ii. 42.)

Prodigals under curacy cannot contract. Site curafos
negue bona alienare prodigi possunt, neque se obligare ; ade
ut me fidepussor gquidem p1o talibus inlervemiens devincts

iatur, mon magis gquam §b  pro furioso  infercessiss
{27 Voet. x. 7.)

Onty that which one of the contracting parties stipulate
Jor himself, and only that which the other party promise
for himself can constitute the subject of a contract (VanDe
Linden. 191.)
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(a) Voet lays down that a person can stipulate and
promise for another as well as for himself Efs
vero negari meguit, quin stipulandi verbum commune sit
tam ef, qui rogat, quam e, gui promitist (45 Voel. i. 3)

(b) Grotius {3 Grot. iii. 88} confrs : —A simple stipulation
or acceptance for a third pus:n is of no validity
unless
(a) The same be for sacred purposes, or
{3) Thesame befor the poor, or
{y) The acceptor were interested therein, or
(#) A penalty be fixed in case of promisor's non-performance.
A third person could, in  point of equity, be
able to accert a promise and thereby acquire a

right, unless the party promising had, before ac-
ceptance, revoked the same.

{c} VanDerKeessel (Thesis 510) upholds the wview of
Grotius against Voet:~-On a promise made to
a third partv which such third party has accepted
without authority, the party really interested would
acquire the right, if he aferwards accepts the promise;
or if such third party, who has assented without
authority, be a public functionary.

{d) This principle, stated above, must not prevent,

{a) One’s arranging for payment to & third party instead of
to bimself.

{8) Stipulating for one's beirs or other legal successors
e. 4. a vendee.

(¥} Contracting by an agent, ctc.

4. Subject of obligations.

Subject of obligation may be a thing (Res.) The Jus in
personam extending to the acquiring of a rzs contains
no dominium or possession but a right to claim from a
person the dominium or free possession. This claim is obligasio
ad dandum (3 Grot. LIy .

(a) Every res not eczfra commercium may form subject
of obligation ; defined and undefined things.

(b) Things whose quantity is actually defined or has
to be definede.g. if a person promises indemnity
from damage.

(¢} Things present or future.
Anact (factiuvm) wmay be subject of obligation; obligatio
ad faciendum {3 Grot. 1. 13)

(a) Possible act.

(b) A definite act.

{c) Act not conira bones mores,

(d) Interest of person for whose benefit obligation is
entered into must be capable of being valued at
a fixed sum.
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of obligations. Various:—

(1) Natural obligations (pudoris ¢t acgufan’s causa, Pothier. 17

binding

in the ferum of the conscience ; where, howev

a debtor has voluntarily made payment it is valid a
not subject to,be repaid. Civil obligations, vincula _ru

{Pothier.

(2) Pure o
strict s

(3) Quaeda
(@)

(b)

173) giving rise to an action at Law,

r Simple and eonditional. Pure obligations are, in
ense, those contracted without any modificati

m in dando, guaedam in fociends (Pothier. 176}

Party obliged 7o give may be legally constraird
to give it.

Party obliged % do cannot be precisely constrained
to do so, but to pay damages in default.
regards specific  performance VanDerKeessel sz
(Thesis B12) that it properly follows, from a corred
interpretation of the Civil Law, that a person whe
has promised # de an act, mz2y be condemn:i
and compelled to perform the same. (Neost
Supr. Cur. Decis 50, apud. V. D. Keessel p. 162.)

(4) Liquidaled, (obligalso rei certas), consisting in a cert.ai.‘

thing ;

est in stipulatione) (Poth. 179.)

(a)

(b)

Unliquidated, (ubi non apparet, quid, quale, quantsemnquf
1
When an obligation contsing an undertaking n1
yet liquidated, no execution can isssue upon i
uniil it has become liquidated either by mutual
consent or by judgment of court (V. D. Linden 202

Credit of a liquidated sum may be opposed in
conpensation to another liquidated debt: a credit
not yet liguidated cannot be opposed in compen-
sation {(Poth. 179.)

(5) Definile or Indefinife obligation of an indeterminate thing,
of a certain kind, is obligatio generis: the other is specific
{Pothier, 180), Pothier further has:

(a)

(b)

When a thing of a certain kind is due indeter
minately, creditor has no right to demand, deter-
minately, any particular thing of that kind ; he
may demand one of such things, generally and
indeterminately.

Loss of any individuzl thing of that kind, sub-
sequent to the obligation, dues nor fall upon the
creditor, for the things which are lost are not
such as were specifically due; the obhgation sup-
sists while there is any one thing remaining,
by which it can be discharged. (Pothier 284.)

(6) Closely allied to the former class is the class of single
or alternalive obligations. Several things are promised 'in
such a manner that the nerformance of the one is a satis-
faction of the whole. (Pothier. 245.)

(7) Obligations én solido. When a person contracts about one
and the same thing in favour of different persin: wr when
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different persons bind themselves in favour of one person
each s creditor or deblor for his share. An obligation may
also be contracted for the benefit of one for all, or so
as to charge ome for all in such a manner that payment
made 7o or &y one of them discharges all. (Fothier. 258.
V.D. Linden 203-204,)

(3) This obligation does not arise unless stipulated
expressly, except.

{a) "When s of a tile firm contract in the
pame of the firm. This is a disputed point, Grotius
holdin& that partoers are not lisble each in solidum.
(V. D. Keasel, 703

{8} When Qifferent guardians are buordened with one and
the same guardianship. i omnes tutores tutelam gesserint
veven pro indivi guli 4 lidum arbitric pupilli

iri jure p £, (27 Voet. vill. 8)

{y) When several persons have jointly worked together (o
commit a crime and are sued for dameges. [When
many are conceraed, all liable unless offender is found.
8 Grot. -xxxiv, 68}

(b} Debtors sz solidum liable for whole debt, only as
regards creditors, but debt is divided among them-
selves—They have deneficium divisionis against credi-
tor. (For deneficium divisionis See 46 Voet. i, 21-26.}

(c) Debtor in solidum paying whole debt has right of
having creditor’s actions against co-debtors ceded
to him for the difference between that portion
due by him and whole debt.

(a) Creditor cansot refuse cession.
(8) If be t give cession he d d payment
in solidum,

(d) In case of debtor din solidum paying without
asking for cession of action he cannot afterwards
demand it, as entire right of aclion of ereditor
ceases by payment. But each co-debtor must pay
such deblor the due share (See Pothier, 258-282.)

(B) Divisible and Indivisible (See Potier, 287-336.)

(2) Obligation divisible when the thing which is the
object and matter of it is susceptible of division
and parts by which it way bs paid; obligation
indivisible and cannot be divided when the thing
is not susceptible of division and parts and can
only be paid altogether.

(a} Division civil is not in solutione continuitatis.

(8) Civil division may be inlo real parts, as divisions of
an acre of land ; or undivided partsin jure et intellectu
e. g, iwo heirs having an undivided moiety in an
acre of land.

(b) Thing or act itself which constitutes object of
the obligation ought to be considered and not
the utility to the creditor nor the detriment to
the debtor e g. if two proprietors of a house sub-
ject it to a servitude in a third man's favour
the obligation is indivisible because the serviiude,
object of obligation, is indivisible,
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{c) Three kinds of indivisibility :

{a)

s

n

Absolute, individuum contractu, when a thing is
naturally incapable of being stipulated in pars eg.
right of servitode, right of passage,

Individuum obligatione e.g. though the comstruction of
2 house be not indivisible contractu, yetit is geoerally
indivisible ollipatione for the construction of the house,
the object of the obligation, is an indivisible act
ef quod nullam recipit partivm proestationem,

Individuum solutione, indivisible if payment, when the
thing due thovgh susceptible of pasts mnd may be
due in parts, cannot be paid in parts,

(d) Each bheir of debtor is only liable in respect of the
part of the debt for which he is heir. Fzeept.

{a)

3

n

(¢}

(e

As regards hypothecatory debts,—where heirs may be
pursued hypothecatorily for whole debt as possessors of
goods hypothecated.

As regards debls of a specific thing,—when there are
heirs of different kinds, the heirs of that portion of
the properly .of which the specific thing constitutes 2
part, are alone liable for the debts of thet specific
thing.

As  regards simple restilution of a thing,—though
credilor is  proprietor, and debtor has only mere de-
tention, yet particular heir of debtor, who is in
possession, is liable for the restitution of the whole,

As regards thing lost through fault of beirs—any one
of the heirs by whose act or fault the thing has perished
is liable for the whole of the debt.

As regards obligation by will or judgment—one of
the beirs wmay be bound for the whole debt, by will o
other arrangement, without the others ceasing to be
bound for their respective parts.

(e) Cases in which partial payment of a debt is not valid
though the debt is divisinle :—

{2}

(8)

)

{a)

When there are alternative debis or indeterminate
debts e.g. (i) where debtor of a house or of ten
thousand pounds leaves Iwo heirs one of them will not
be admitted to pay the half of one of these things
until the other likewise pays remaining half of the
same thing. (i1) where deceased owned an mcreof land
indiscriminately, one of his heirs is not entitled to
offer creditor moiety of 2 certain acre, until the other
gives also in payment the other moiety of the same acre,

‘When it is so agreed in contracting the obligation or
afterwards. {See Pothier, $18)

When, withont any sagrecment, it appears from the
nature of the engagement, or of the object of it, ar
from the end proposed in the contract that the intention
of parties reagy was that debt should not be acquitted
in parts.

() Examples of disputed points.

Fundum tradi, obligation to deliver a piece of land, is
a divisible obligation; but it is indivitible if circom-
stances render the obligation of it indivisible 2.9, when
A agrees to give me a piece of ground to build a house
on it, he can give it to me_only entire, otherwise I cannol
build the house, (See 2% and authorities cited
there.}
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{f) A day'swork. Obligation indivisible. The indiviuibilil?
is obligation not contractu. Though service of a day’s
work is not in itself indivisible yet the obligation is
contracted as it were so (Pothier. 296)

{y] Obligation resulting from a }§ to boild an hospital

i or t‘org some other pgurpose is ;:g;gble, the adding ip the
wifl “*to build a hospital ” is merely ratio legandsi which
non ecohaeret legato. I hospital were specified as to be
in a certain place and at a certain cost, the obligation
is indivisible.

Indivisibility and Solidity.

() Indivisibility is a real quality of the obligation, which
passes with  this quality to the heirs, and makes each of
the debtor's heirs a debtor for the whole: Solidity is
a personal quality arising from act of persons of w
cach is obliged for whale, The obligation in solide
may be divided amongst the heirs of each of the
debtors in solido and amongst heirs of creditor,

{3} Co-deblors in solido ing eatire oblig are
debtors of whole thing and so tolaliter; not lotaliter
where obligation indivisible. (Pothler 822.324).

{y) Meirin part of an indivisible debt though creditor of
whole thing, is not so tofgliter ; he cannol make an
entire release of debt which creditor in solide might.
{Poshier 327}

Debt indivisible,—each heir of creditor being creditor

of whole thing may demand whole thing from debtor ;
but in case of non-execution converting obligation
into one of damages, heir can claim no greater share
then what is of damages proportional to part he
is heir for (Potbier 326)

Debt indivisible,—creditor may demand whole thing
from each heir of debtor, but such heir can claim to have
co-heirs joined in the cause, and ought pot to be

condemned alone except in default of so claiming
(thier. 330]

(10) Principal and accessory ot collateal e. g. guarantees. Primary
and secondary ey Fenal obligations (Poibier337-386. 45 Voel.
i 12-13)

Stipulation of a penalty in order to assure the execu-
tion of a primary engagement is a penal obligation.

{b) Nature of pemal obligations.

(c}

{a} I primary obligation is void, penal is void; but penal
obligation added 1o an agreement by which any one has
promised for act of third person is valid,

(3) Nullity of penal obligation does not induce that of the
primary.,

(y) Creditor may, instead of enforcing penalty, proceed upon
the principal obligation.

{7} Both penalty and principal obligation cannot be demand-
ed. Where penalty is insufficient, creditor may ask for
more damages.

{¢) Penalty may, when excessive, be reduced apd moder-
ated by the judge: same with penalty stipulated in lien

of damages. Regard must be had (g the legal date of
intere:t (YanDerKeessel, Thosis 481)

Penal oblization attaches:

{r) As soon as person obliged under penalty violates his
terms. Whether the fact upon which the penal obligation
depends should have taken effect depends on inteation
of parties.
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(8} When the obligation is not done within a fixed time. But

(y} No penalty sttaches when failure of obligation is through
crediter’s fault.

Where debtor discharges part of his obligation the

penalty is only due in proportion to the part for

which the principal vbligation has not been executed

(Pothier. 354)

In indivisible obligations contravention of primary
obligation by one of the heirs of debtor entitles
creditor to whole penalty against such heir and
co-heirs.

When contravention is made by several heirs, each
of them is liable for penalty in solido.

Heir who contravenes divisible obligation only incurs
penalty as to part for which be is heir,

Voet ad. loc. (45 Voet. i. 12-13)

6. Guarantees. (Pothier 365445, V., D, Linden 208212
3 Grot. iii. 12-32. and 46 Voet; De Fidejussoribus el mandatori-
bus and ii. iii}
(1) Guarantee is a contract by which a person binds himself for
a debtor, for creditor’s benefit, to pay creditor whole or part of
what debtor owes him.

De&:i‘ilm
Guarantes.

.;nt-h.'lur’a
rlos,

(@

(b)

The person who binds himsel( thus is a surety Qui
aleinam obligatione mediante stipulatione fn se recipit res
principali manente obligato (48 Voet. i. 1)

When surety engages with consent of debtor, an

engagement is said to be formed between surety and
debtor. The surety is then Mandator not fidertissor

(2) Six corollaries from Pothicr, 366-385

(@)
(b)

(c)

@

There should be a valid obligation of a principal
debtor,

Surety does not discharge obligation of principal
debtor, but contracts a collateral obligation, and
differs thus from expromissor who takes on him the
debt.  Differl autem fidejussor a mandatore nemon ex-
promissore uipote gui mon modo pro alis sed et pro
8¢ expromiliere polest, el si pro alio alienam obligationem
mediante stipulatione in se recepit seu veferd, reo prma-
fai(i]}{iéemm, etc. (40 Voet. i. 1. See also 46 Voot

Surety can only bind himself to part or whole of the
same thing as principal debtor, e.g, surety cannot bind
himself for 100 measures of corn when debtor owed
100 pounds, but surety may engage in a sum of money
in lieu of another thing. (See. 46 Voet. i. 3)

Surety cannot hind himseli to mote than the principal

not_only in respect of quantity, but also die, los,

conditione, modo.

{a) Surety obliged in a larger sum is bound without
distinction for the principal, and even for such larper
sum, if reus principalir has bsequently b e
debted therein (V. D, K. 490).
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With respect to the guality of the lien surety may be
strictly obliged (Pothier, 476.)

There are WO cases (says Voet, Lib. 46, Tit. L 4.) in
which sarety could be obliged in o larger sum than
the principal; in the case of a debtor awing ten, the
surely, being asked for the tep, may promise fwenty ;
or in the case of a debtor owing ten, the surety way
be asked for Iwenly as if they were due (rogetur de
viginti tanquam debitis) and he may rightly thiak
viginti sua fide esse.

{e) Extinction of principal obligation necessarily induces
that of the surety, except (Pothier, 352.) in the case
where the thing due has perished by the act or
default of the surety. The surety is discharged :

(a)
{8)
n

{8)

By actual payment, compensation, release.
By the novation of Lhe debx,

When principal becomes sole beir purely and simply
of creditor, or wia-versa, or when the same person
becomes successively heir of one and the other.

‘When creditor succeeds lo his deblor by the litle of
universal donatory or universal legatee, he is bound for
debt so far as the value of goods to which he succeeds ;
the confusion {Merger} takes place to the extent of this
concuirence, to the extent of which too the surety is
discharged.

Grounds of defence which surety may have against creditor as
principal debtor may have :

(=)
(3
(1)

@

Exception of fraud or violence.
Exception of a judgment or of the decisory oath.

When t(he principal debtor, by a transaction with the
creditor upon the legitimacy of the debt, bas agreed to
pay ity but with an allowance of three years, this
exception founded upon a doubt of the legititiacy of
the debt may be urged by surety.

Restitution obtained by principal debtor against bis
obligation by leiters of rescission ind the g t
when restitulion is based ou some real defects of obli-
gation, but not on reasons personal to principal debtor,
as his minority.

But exceptions n personam csnnot be availed of by the surety :

(a}

@)

7]

Exceptions based on insolvency of prircipal debtor and
on the personal privilege of his property being exempy
from seizure so far as it is nece.sary to his subsistence,

Exteption resulting from cessio bonorum ; when principal
debtor has made a cession of }is goods and they are
not sufficient to discharge bim from bis debt be is
not liberated from the remainder, nor is bis surety.

Exception arising from conteaet; by which a discharge
is granted to debtor of part f his debt and certain
terms are agreed upon for payment of remainder cannot
be availed of by surety as it may be by debtor
against credilor.

{f) Guaranteeis extinguished when the two characters of
principal debtor and surety become merged in one

and

the same person, as when one becomes heir

to the other or when a third person becomes
heir to both the one and the other.
0
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{a) When the surely becomes heir to w-’miu:hm is oo

merger, and the two obligations subsist although united I

in one and the same person.

(8) Obligation is not extinguished when principal deb I
leaves no beirs, lor, by a legal fiction, hereditas joacena

personae defuncti vicem sustinet, i

(y) So cbligation is not extinguished when creditor dies |

leaving succession vacant. |

{§) When the cngagement has Leen entered into in favour '

the creditor in a certain quality, the engagement |
subsists in favour of the person succeeding to this Quality.

b

(2) Al parties capable of making a promise ‘may also

(h)

(c

-

become sureties. Fidefubere possunmt omnes qui efi-
cacifer obligantur ol intercedere pro aliis prohibits mon
sunl (48 Voet. i 6.)

Minor with consent of guardian may be surety.
(3 Grot. iii. 13) minores auctore tulore vel curalore fidefubere
possunt el ex fidejussione efficaciter obligantur gquoties
veslituli mon suni (48 Voet. i. 5) The person to
whom minor is granted as surety ex legis aul comoven-
tionis necessilale may disapprove of the same, but
minora  once admitied as sureties pro aliene debito
efficaciter obligati inteliiquntur if yestitulio is asked for
or is not obtained (Voet ibid ; See also 4 Voet i.)

According to the senatusconsultum  Palleganum
women cannot be sureties. Nonm recte fidejubel mulier
rallefans exceplione fula (48 Voet i 5) This privilege
is urged not only by a woman, but also heredes, as !
Jiderussores sive ex mandalo mulieris pro ea fide-"
Jusserint, sive sine mandalo gjus, is gui, cum debilor
mulieris non essel, @ mnliere delegatus fuit o qui e
witdlieris mandato pro alfis imlercessst (18 Voet i. 2.) in |
good faith and ignorant of any fraud.

Women may be sureties (3 Grot, iii. 16-78.) if :

-

{a) They defraud another,

{8) They are principal debtors.

{r) They have acquired anything by resson of tbe
{ransaction.

(8) They had been security for one to whom they were
indebted. p

{¢) They bad confirmed their security after two years by a
new promise of secnrity.

() They desite in their wills their heirs to pay what they
owe in respect of suretyship (V. D. Eveasel, dﬁli

{n) They had expressly and advisedly renounced the Benefi-
cium S, C. Vallejaai

The renunciation of the privitege must bs made by 2

public instrument (V. D. Keessel, 498.) Voet rays that
the renunciation may be tum in  judicis, tum
extra judicium, and parum refert apud nos an publico an
pricato instrumentc mulieris intercessio, renuncialione
munita, comprehensa sit; butadds quameis Jus Koma-
num guo adhuc Frisia ulitur pu Ilt;cum nsirumentum
requiral (18 Voet i.8) “I'he suretyship is void other-
:f::(v. D. Keessel supra). e
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PoSITION OF THE WIFE AS REGARDS SURETVSHIP:

(d)

(e)

{a) Whatissaid above of women generaily applies to wives too.

{8} A wife is forbidden to be surety for any money lent to her
husband unlessthe obligation is to her benefit (2 Grot. 111 10.)

(y) Wife cannot withoot husband's authority bind herself or
him (23 Voeb. I 42)

{¢) Wife teadiog with hosband’s cinsent can bind her-
self. Uzor absque viro contrahens, se maritumgue effi-
caciter obligatum reddit si publica mercatriz sit, marito
ermittente, aut jubendo, aut non contradicendo] (3 Vesk.
I t4.) In the passages referred to here and above
dictum est quid vero juria sit # uzor ine viro
jusserit, etc. says Voet. (Lib. xivl. L &)

A soldier may not be surety in matters in judicio
nor in hiring  of lands (3 Grot. iii. 20) but, says
VanDerKeessel {Thesis. 497.), it should be laid down
that soldiers may not be made sureties against
the consent of the creditor. Voet has, (48 Voet. i 5.)
non recle fidejubet miles pro conduchionibus alienarxm
rerum aub pro reo de sistendo ; famon in suam Tem
fidejubere non st prokibitus.

As regards clerici, prodigi, Suriosi, muti, surdi See
Voet, title already referred to,

(4) How guarantees are entered into,

(2)

By virtue of contract. Sureties here are conventional.

(b) By operation of law ¢ g. that which a usupactuary

()

enters into for the re-delivery of the property.
Legal surety,

By order of the Court ¢ 4. provisionally some
person—Judicdary surety—is ordered to receive a
a sum of money giving security (if necessary)
to refund it.

(6) Qualifications of & Surety.

(@)

In case of legal and judiciary engagements, but
not conven'ional, (V. D, Linden, 119 ; Potbicr, 390 makes
this necessary in all sureties) surety must be a person
who can be justificd i. e solvent and can be sued.

(b) Surety must have domicil in the place where engage-

(€

ment is required to be given (Potbier, 3%, CL 46.
Voet. . 40 Fidejussor nan Atsi praesens intervenit
mediante stipulatione secundum jus civile.)

Judiciary sureties must be persons subject to
arrest (Pothier, 590.)

(6) Debtor bound to find new surety: (Pothier 301, 392.)

(2
. O

If original surety is insolvent. Pothier says (391)
that this is if surety is legal or judiciary.

If debtor's original surety was one he was obliged
to find indeferminately, he is obliged to find new
one on insolvency of the original

(¢) If at first debtor was obliged to find a particula,

person as surety and that surety becomes insolvent
debtor is not bound to finud a sbstitute.
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(7) Privileges to Sureties—Licet autem subinde fidejussores in vem
suam propriwmgue commodum inferveniant, veluti pro procu-

rafore

de causa potissimum tria ipsis beneficia comparata sundt, puta,
ordinis seu excussionis, divisionis ef cedendarum actionum,
48 Voet. i. 14.)

(a)

- agere. As regards a pledge given 3y suretics, a surety
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iy —

Some say that a pledge cannot be given for a
surely, urging aliud pro alio invito creditore solvi ©
non potest, tut Pothier is inclined to the view -
cum plus cautionis sit in re gquam in persona, o |
lutius sit pignoris incumbere gquam in  persomam !
I
cannot be sued upen unless the immovable pru-'
periy specially mortpaged, though alienated to and

In the possession of a third party, has previously-l
been discussed. (3 Grot. iii, 32. V. D. Keessel Thesis 50,
46 Voet. 1. 15 end.)

suo, famen [frequentius alienam utilitatem : eogue

Bensficium ordinis seu excussionis. The surety on
demand of payment may request creditor to dis
cuss in the first place the goods of the principal
debtor—this is the exception of discussion or of
order (Pothies, 407) Crainis sew exeussionss beneficinm
est cxceplio qua opposita, fidejusors, ants principalem
debitorem  couventus, petit, wl prius excubatur  reus
Prim:spaﬁg 46 Voet. i, 14.)

{a) Thiz beneficium ceases in the case of surety to satily
Judgment asstated in 2 Foef. viii. I6 (46 Voet. 1. 20)

() "The benetits or privileges of sureties may be renounced

not only specially butalso generally, whether the per-

son, being acquainted with the law, has renounced them

in express terms or, being ignorant of the law, has in

encral terms declared that they were made kuoown to

im. (V. DerKeessal Theris, 502 ) )

4

According to 46 Voet. i. 18 (Contra V. D.K.) the
renunciation must be special: cessal banefisium ordinis
vveo AL el @ fidejussore renumciatum sit specialiter, cum
feneralis ium excepti T igtio neque hanc ne.
gque alios tollat, Pothier (408) is of the same opinion :
Vagze end inditerminate term, renouncing withoot express-
ing what the parties renounce, can only be regarded as
a mere formality, as a mere wordof course, e guae
sunt styli non operantur, Throughout a great part of
this secrion (40 Voet. £ 18) Voet discosses the question
of special and general repunciations.

{y

(£

Voet next speaks of tacit renunciation: cum renun-
ciatione antem generali, nikil operante, confundi non debet
tacita venunciatio. From the amalgy of other *tacit”
things being valid he arpues, ratio non est cur non fide-
Jussoribus quogue suum ordinis bengficium er tacite peri-
ret renticiatione a1 in the case of aman whe, se pro de-
bito obligaverit tanquam principalem, became surety ds
principal (48 Voet. L. 16. V. D. Linden, 211.)

This is of ‘the class of dilaty exceptions, since it onl
tends to put off the action ul'qthe creditor against lh{
sarety and not to exclude it; so it “ought to be u
before the Itis confestatio (Pothler 410.) gl’l:i.s is to defay
not to lud lg ut principali debitors,
iterum adversus fldejussorem regresmu deinde detur in
id quod ex debitoris excussi facultatibus servari non potuit,
kine ante litem c eand ppoT est
(48 Voet. & 15; 3 Grot, il 27.)

_—
-
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{2) Screty cannot urge this privilege if the debtor is &
pauper, has made over his property, ani it 15 clear
nikil apud debtorom esse in quo erecuto fist.  Nor can
be urge it if the creditor effects a compromise with
him when be sues creditor on some debt (48 Yeet i 17.)

Creditor who has failed to make the discussion is not
to suffer through debtor's insolvency but may proceed
against sarety who (See mbove 3} cannot plead any
privi!ege {Pﬂth!&l‘ lli.}

Bengficiam divisionis, exception of division. Surety
on being demanded payment asks that the creditor
shall be bound to divide and apportion his de-
mand between him and his co-sureties, they being
solvent (Pothier 413).  Omus ex  pluribus fidefus-
soribus in solidum obligatus ac conventus petit, ne ultra
virilem debits portionem condemnelur, si modo confide-
Jussores, guorum intuity hoc remediam adhibet, tempore
litss contestatae solvendo siné (48 Voer. i. 21; 3. Grot. jii. 28,)

{a) Privilege may be renounced, #i ¢ specialiter renunci-
atym (49 Voet. 1. 24

{B) Privilege ceases when surety denies, per mendaciam,
that he was ever bound. Ni plurcs pro uno {futore
Sidgjusserint rem pupilli salveon fore; si gquis fde-
Jusserit una cwm malicre quae Vallejani  execplione
tuia erat; (46 Voet. L 23)

(n

{y

As to gri\n'lege ceasing when a minor is co-surety see
48 Yoet. | 23.

(8) Those who bind themseives one for all or each in

&lrlicn]nr, are beld as renouncing this privilege (3 Grot,

. #9) V.D. Keessel i03.) Iacite renunciatio est si

fidgjussor promiverit we yolidum soliturum vel sein soli-

dum  obligaverit et principulem et uwnus pro omnibus
{16 Voet. L 2.

(¢) Heirs of sureties, ceriificator of a surety (fidejussor
Jidejussoris) may urge this excepition (Pothier 417,)

(&) If two debtors in solide of the same debt had each
given & surety, the surety of one of them could mot
demand that the action should he divided between him-
self and lhe surety, of the other, for they are not co-
sureties (Pothier 415.}

{n} Benefivium ordinis isdilatory, only delaying creditor’s
action against surety Lill after discussion of debtor’s

s ; beneficinm divisionis is a peremptory exception

entirely destroying creditor's action against surety who
urged  exception, for the part of his co-sureties
with whum 1the division is allowed, and the creditor
can no longer come upon him even il the co-sureties
should afterward become insolvent (Pothier 420.) Pe.
remplorine vel perpeluae exceptionis sunt guee jude-
cib;:dzrerimmlt et semel objeclae sengper  agentibug

iny u;e_n;tu sunt (# Voet. i.4.), Voet places benefi-

::;W‘?ol.‘ i.t:r‘u;?;lw among peremplory txccpnans l&ce
Beneficium cedendarum actionwsn,  Surety may demand,
defore payment (46 Voet.i. 30.) from the creditor a
cession of the the «laim or action which the cre-
ditor ‘holds against the co-sureties (3 Grot. iii. 31.) 5,
¢ a. est, quo opposite, unus ex plursbus, solidum sol-
vere paratus, dum vel noluit vel now potuit se iueri
exceplione divisionss, petit, sibi a cveditore cedi sen vends
actiones conira religuos confidefussores ac  rvewm prin-
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cipalem, ut comtra possessores pignovums, casu  guo
fidejussoribus  simul ot pignoribus  caulum  fuit
(46 Voet, i, 27.)

{a) Tf cession of action has been made after tome time to
a surety who had paid in his own name, he may legally
avail bimself of it; bat if he had paid in the name
of the debtor, jon would be useless, at least as apainst
a co-surety or third party holding & mort (v
Koot Wg} party £ g2g*

(B) Voet differs from the above in 46 Voet i. 30,

(y}) After surety has paid, and if he has obtained this privil
he might use it against the deblor as the creditor mi
bave done (Pothier 429 : V. D. Linden 1)

{8) If surety has neglected to oblain cession, be has still

in his own right action against the principal debtor to
re-imburse him what he has paid, called actio mandati
contraria, if engagement was made with consent znd
knowledge of principal debtor ; if otherwise, actic contraria
negotiorum gestorum (Pothier 42.) Ei contra debitorem
principalem datar in id omne, quod fdejussorio nomine
solvere coactus fuit, accommodata eum in finem
actione mandati, si ex mandato debitoris p:‘mcigﬂis
ﬁde;:lmri!, vel actione negotioram gestorum (8 Voek.
Y- %} si sin.mundati intervenpiens uliliter negotium
debitoris gessisse probetur (6 Voet. i 31.)

(¢) Surety who has paid whole debt may, without cession
of actions, recover a proportion of the debt from each
of the co-sureties (Pothier 446; V. D). Linden £12.)

Pothier, (8) Payment by surety entitles him to an action against principal
432442 debtor (Pothier 432-438.) :

()
{b)

(c;

If he has not neglected to urge an exception,
If the payment made by surety be valid,

If principal debtor shall not have paid a second time
through fault of surety.

(9) Surety has action against principal debtor even before he
has paid (Pothier 441, 442.)

(2)
(b)
(c)

When surety has been condemned to pay.
When principal debtor is in failing circumstances.

When debtor has obliged himself, to procure surety
discharge of engagement within set time, and that
time is up.

(10) A guarantee may be entered into in any of the following
ways if the intention of becoming surety is clearly manifest
(Pothier 400-403.)

(®)
(b)

(<)
(d)

Judicially.

Notarially. Creditor may demand it to be so
{Pothier 432.)

Under private signatures,

Verbally, by promise and acceptance (8 Geot. ifi. 25)
without any solemon form of word (V. D. Keessel 501.)

{a} Simple assertion that any one isa substantial persca
is not a guarantee (7 Yoot. 1. 4; V. D, K. 601.)

(3) Paying part of a debt, even for a son by a father,
is no guarantee for pnyn;ent of remainder (Pothier 40L)
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{y) That an obligation was made in a person's presence and
that he bad subscribed to it is not sbsolate proof of
that person being surety (Pothier 40L)

(¢} Surety may be bound at the same time as, before or
alterwards, principal (Pothler 408 ;3 Grot, Hi 224.)

7. Consequances of obligations. (V. D, Linden 196-198 3

o Pothier 141-172.)
(1} Person bound to giveanything must give it, at a svitable time
and place, to the creditir or some oneauthorisedin his behalf.

(a) In the case of a specific thing debtor must take
proper care of thing due until payment thereof is made.

(b) Debtor not answerable for accidents and cases of inevi-
table necess:ty, antil he is guilty of improper delay.

{(c) Debtor of specific thing liable in damages if he impro-
perly delays.

(d) Debtor must pay for fruits and interest from date
of default. g

{2) Person bound #o do anything must pay damages and interest
in case of non-performance. Soalsoin the case of obligation to
forbear from doing an act.

(3) Effeets of obligation with respect to creditor :

(a) Right to proceed against debtor or his heirs in the
course of justice. Not a right in the thing itself but
Yitareat: auainst the person of the debtor or heirs. If the obli-
gation consits 1n deing something, the creditor can
compel debtor to perform the act orto pay damages
and interest (V. D. L. 198.) but Pothier lays down
that creditor can only sue for damages (See Pothier
157 and Note) for Nemo potest praecise cogs ad factum.

{b) Where the obligation is of a liquidated sum, it
gives creditor right of opposing it to his debtor by
way of compensation or set-off against any money
arising from him to his debtor. (Pothier 587-604.)

{c) Theobligation serves the creditor as a foundation for
other obligations which persons may contract with him
as sureties.

{d) It may serve as the subject of a novation (or
swubstituted contract) where any such intervenes (See
Pothier 546-568.)

{4) Damages and interest. Loss which a person has sustained or
the gan which he has missed, Jd Esd quanium mihi abest
quantumgue lucravi posws,

{a) In the absence of fraud, if debtor is unable to fulfil
h:s obligation which he had indiscretely entered into
he is liable for damages and interest which might have
been cortemplated at the time of the contraet.

(b) Debtor isliable only for such damage and interest as are
in respect to the particular object of the obligation
and not incidentally occasioned thereby in respect
to his other affairs. '
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|
(¢} 1Incasibus certis, when damages and interest relats
only to the thing which is the object of the obligation,
they cannot be taxed at more than dowble the valug
of the thing {See 48 Voet. i. 10) :

(d) In the case of fraul (Pothier 167) we oyght notlo
include those damages which are not only a remote
consequence, but are not even necessanly a conse
quence of it and may arise from other causer. |

et et
IL. Girr or DonNaTioN.

1. General nature of a Donation.

Donation (1) Itisa promise wherebya person, through liberality, irrevocably

Selnsd, parts with something, (without receiving anything in return or
stipulating for any advantage) for the benefit of another who
accepts it

{a) Donor must be a person who is not bound
(3 Grot. ii. 2-3)

(b) Voet distinguishing between dona and siunera says
dona proprie dicuntur guac nulla necessitate guris ovt
offieit sponte praestantur. (39 Voet. v. 1)

{c} Donation must be out of libe ality (3 Grot. ii. 4)

(d) Donation must be of donor’s own property, and the
donor is not bound to guarantee the property whichi
is the object of donation (3 Grot. ii. & ;8ee 30 Voet. v, 10

(e) If anything is received or stipulated for, the trans
action is not a gift buta case of do ut des. {3 Grot. ii. 6}

(2) Reward and gratitude often the basis of a donation. Propler
nullam aliom causam dat, guam wi liberalitatem et munificontsam
exerceal, bemeficio praccedents acceplo invitatus (39 Voet. v. 8.}

(3) Classificalion (39 Yoet, v. 3-4 ;vi.)

(a) Propria. Cum gquis dat ea mente, ut siatim velit
J aceipeintis fiert, ¢f nullo casu ad se vevessi ae
impropria, nullam afiam causam facit quom wi liberalitatem exer-
ceaf.

{b) Jmprogria. All others; to which class belong dosalio

morlis causa, propler nmupliss, ef spomsalifia larghta

To the previous class belongs, then, domatio inter vivos.

2. Capaeity of parties, (39 Voet. v. 5.9 ; 3 Grot. ii. 7-10)

(I) Every person who has the free administration of his property
can make a gift to every person not prohibited from accepting
gifts.

(2) Parent cannot make a gift to minor son under tutelage. But
(V. D. Koessel 485) there is nothing to affect the validily
of a donation by a father to san in polesiale, accepted by son
on attaining puberty or, if below infancy, by some public
person.

(3) Husband and wife cannot make gifts to each other except in
so far as they are confirmed by death,
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(4) Minors cannot make gifts (3 Grot. ii. 7) and 2 minor engaged
or married without consent cannot give gifts to the betrothed
or the spouse, nor can such gifts be confirmed (8 Grot, ii. 10)

(5) Married woman cannot make gifts without husband’s consent
but husbaud may, apart from wife, unless to prejudice her.
(See 23 Voet. fi, 41,54, 55)

(6) Persons in certain fiduciary relations are forbidden to give
gifts or receive, (Ses 30 Voet. v. 9.)

Subject of donation.

(1} Everything saleable may be subject of a donation, not only a
portion but an entirety, Domanlur res omnes quae sunt in
commercio, quacgue adeo et vends ¢l oppignorari et legari possunt
{38 Voet. v. 10.)

(3) A gift of all cne's property is invalid because donor thus
.cannot make a last will, {3 Grot. ii. 11)

{(a) V. D. Keessel (Thesis, 487) says that ‘'according to
the more correct opinion ” donation of all one’s pro-
perty is nof prohibited by Roman-Law, but that the
opposite opinion has been adopted in practice.

(b) Such donation invalid even if confirmed on oath, or
* made in favour of the son or of hospitals (8 Grot. ii. 1)

{c) The subject is discussed by Voet who concludes, Non
satis- justa  vations magis sed ervonea velerwm Inter-
prefum ofinione pifi quod ab Hugone Grotio ef aliis
traditum, donationem ommium bonorum praesentium ef
Juturorum ne pauperibus qwidem fieri posse, wicungue
Jurepurando firmaretur (39 Voet. v, 10)

Acceptance of the gift is essential to its validity.
Non aliter tamen donationes ratae sunt, qoam.
si ab eo cul fiunt aeptentur, adeoque ¢jus as.
sensum habeant: non enim nolenti tribnuntar
beneficia aut liberalitates ascquirnntur (39 Voet
v. 11)

(1) Acceptance may be madein the instruement itself, by letter or
otherwise only it must be clear,

(2) It may be (3 Grot. ii. 12; See 39 Voet.v. 19)

{a) By words or other suitable tokens if parlies are present,
(b) By letter,
(¢) By attorneys, agents, guardians, etc.

(3) No obligation attaches to donor or party promising, in case he
should revoke it or die before it is accepted, unless a notary had
accepted the promise for another with his approbation.
(3 Grot. ii. 12) ;

(4) Roman Law provision against prodigelity to have donations
above 500 aurci registered, not binding in Roman-Dutch Law
and “ unheard of in Holland " (3 Gret. ii. 15), but VanDerKees-
sel (Theses 18. 489) would seem to -suggest that that provision
is binding under Roman-Dutch Law if the following require-
ments are not fulfilled:
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(2) In the case of immovables, making a solemn cession
in court.

(b) In the case of movables making a declaration
before a notary and witnesses.

8, Effect of a valid donation. (See 39 Voet. v. 19-21)

{1) Donor is bound to make delivery of possession ; the acceptor
acquires first a right {0 claim dominion, and then the dominion
itself (3Grot. ii. 14) ‘

(2) Ownership passes by delivery and (21 Voet. il. 13) donor is not
bound to warrant the property Plane in donationibus simplicibu
b res domatas evidas donalorem non leneri, verius est, sive o
dations sive a promassione donatio initium 1

(3) 1f donation be made on condition that donor should receive

aliment from donee,an action is maintainable on non-fulfi:
ment of condition (V. D. Keessel 488, 3 Grot. ii. 13)

Delivery
DECERRATY.

(4) Donation once made is binding and irrevocable (3 Grot. ii. 18)
except in the following cases:

When dons- () See above 4 (3}
Voeubla " (b) Of gross ingratitude (3 Grot. ii. 17. See 39 Voet, v. 2227,

(c) Donee attempting the life ¢f donor or inflicting oz
personal viclence' (Grotius ibid)

{d) Donee contemplating making all the property of no
value (Grotius 1hid)

(e) Slander or reproach except to mothers who have
married a second time {Grotius #id)

(f) Donee refusing to support donor m cosw ezfremu
necessilalis (Grotius ibid and Vet ad. loc.)

(g) If donation of donot’s entire property, or primiﬁ
part, or part of remarkably great value, be made
donor had mo children and did nof prohably contemplat
having any, and afterwards begets legitimate children
(3 Grot. ii. 18.} On this point V. D). Keessel (Thesis, 460)
suggests that this right of revocation belongs solely
tothe donor and not to bis children or heirs.

(h) It a donation prejudices any of the children i
their legitimate portion. (8 Geot, iii. 10.)

{a) Whole donstion would be set nside if mads to a stranger
to defraud children. (Grot. ibid.)

{3) But not when made in favour of a son entitled to 2
filial portion (V. D. Kecasal 491.)

{y) ‘When deprived of only part of the legitimate portize
children have personal action for deficiency to get pan
ingfficiosa annulled (30 Yoot V. 30-37; V. D, Kocssel 1)

G 6. Donatio mortls cansa: Gift in contemplation of

causa, death. The person actually delivers something or effecs
it without delivery (3Grot.i.32) in the presence of fine
witnesses, or a notary and two witnesses (V. D .Keessel 452.)

(1) Those who may make a testament may also make:
donatio morlis causa (V. D. K. 483) and those who could o
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alienate property by act fnler vires may not make these
donations (3 Grot. fi. 23.)  As regards a wife Voet. ad loc. says
licet morsbus nostris uxor sine marile consensum neque conirahere
neque donare inler vivos possi, mortis causa donationem nihsloms-
nus absque ejusdem auctoritiate facere non prohibeatur s1¥s saltem
w. in quibus swo arbiirio sine viro teslamenta condendi jus

(2) This donation is subject to same rules as those about legacies

by last will and is subject to a deduction of fourth part (3 Grot.
il. 28 ; 30 Voet. vi. 4)

(3) How void and revoked : (3 Grot, ii. 23; 38 Voet, vi. 7)

(2) Revoked by donor by act infer vives even after delivery.

(b) Voidof itselfif acceptor dies before donor even after
delivery (Grotius ad loe. 39 Voet. vi. 7)

(c) When any one in arficuls mortis gives something to
another without delivery and afterwards recovers, such
donation is considered tacitly revoked {Grotius}

(d) Cessante periculo propley quod domatum fuerat {(Voet)
{e) Revocatione domantis. (Voet)

{4) Unlike a legacy, donation valid even if unaccepted (3 Grot. ii. 23

——

ITI1. Muruum, CoMMODATUM,

¥anDerLinden pp. 216-22; 3 Grotins ix: x. ; 12 Voet. i.; 13 Voet. vis

VanDerEeessel 541—540,

“ Mutoom ” is an agreement by which one person

dellvers something belonging to himself, which
consists in measure, number or weight, to
another, so that it becomes the property of the
receiver, and whereby the receiver is atter-
wards bound to return as much of the same
species and of the llke quality. (3 Grot x, 1)

2 It is essential to make the contract valid

(3 Grot. x. 2-T)

(1) That the thing be something consumed in use, must be

“ measure, number or weight,” It must be lender'’s own.

(2) That thething be delivered, unless it were already in borrower's

possession. Constructive delivery sufficient. /ta acapiendum
i non praccise veram infervemre necesse sit sed d ficta sufficiat,
sic ut unus vel efiam duplex actus iraditionis quasi oceultetur,
ambagum evitandarum cavusa, non modo secundum puris cigilis
placita sed ot juxta hodiernos mores (12 Voer. L. 4)

(3) That the ownership he vested in the receiver,

(a) Those who cannot alienate cannot lend, and so

(b) Whatever has been delivered by minors is reclaim-
able, also whatever lent to madmen, thieves, pro-
digals (12 Voet . 8; 3Grot. x.14 )
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(4) Thbat the borrower he bound to relurni of the same spe- |
|

cies and the like quality and the same quantity.
(2) Even if the price of the thing has altered (12 Voet. i. 24

the question is d scussed)
(b) Money if borrowed may be returned in another
species of the same value {3Grotx, 7} f

Interest. 3, Interest is often stipulated ftor in eases otl

4. Exeeptio non numerate peconim. (12 Voet i, 31-35)

Non nume.
rala pe-
cuntm.

Bee 12 Voet,
1. (De Yoa's
transis-

tlom)

money lent:

{1) A rate of six per ceni, generally ; among merchants twelve |
is aliowed (3Grot.x-10ead) on bonds for a year or less
time (V. D. K. 547)

(2). The borrower may not, without lender’s consent, pay back
the sum borrowed betore the stipulated time, so as not to
pay interest. (V. D. Keessel 542}

(3) For default interest runs from date of default.

(4) The accumulated interest may' not exceed the principa
and no -compound interest is allowed.

Whether interest is lawful or not is discussed by Grotivs
in 3 Grot. x. 9. 10 (ef V. D. Keessel 544-547) under the title,
“ whether an agrecment for additional consideration
accords with natural law, ”

If any one is smed on his written acknowledg-
ment of a loan not made, he can defend himsell
by a plea of non mumeratze peeunise.

(1) Where no money or less than alleged has been advanced;
sive nullo modo numerativ subsecula sif, sive cum mimer
quanfifas nwumeraia esset, de majore fuerid cawlio dols
{12 Voet. i. 31) -

{(2) Under Roman Law, action arising ‘on a lilerarum obligatio is
barred wi.hin two years by the exception mos numerals
pecunias pleaded by the debtor, unless the creditor can prove
receipt of consideration by other evidence (3ot v,.3;V.D.
Kcessel, 523; 12 Voet.i 31 ; Contra VanLeeuwen.)

(3) Exception non numeratae pecuniae may be renocunced in the
same instrument by which the lfleraram obligatio is contracted
By this renunciation the benefit of the exception is only cons-
dered to have been dispensed with in the same way, asif thetwo
years had already elapsed...but the debtor is still permittedto
prove the non-receipt of the consideration (V. D. Keessel, 524)

(4). Burden of proof is on him who denies the advance. Voet says
that Roman-Duich Law practice is as laid down by many jurists
onus probandi snoumbere neganti numerationem factum esss, quotia
chirographo ac numerationis confessions subjecit exceplionis hupw
rasuncialionem ; cui tamen ad tionem Faciendam succursn
hactenus, ut anie el post bienss lapsum, aliis deshilulus probandi
modis ad jurisjurandi delatiomem admittatur (12 Voet i. 35}
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.« Commodatum” is-an Agreement wherebyn person
gl places something in the hand of another in
order that the receiver may use the same
“gratis”.in a certaln manner, and, afier use, res-

-tore the same. (3 Grot. ix. 1)
(1) Chiefly non-consumable movab'es form the object of this

contract ; sometimes immovables are lent: ¢, ¢. a room in
a h:use, '

(2) The property must be lent for a certain fized time.
(3) The use must be grafis, or else it is Hrre.

(4) The same thing lent must be returned' in' the same con-
dition, with all profits and fruits.

6. Actions from Commodatum.

() Acic commodati directa, Lender v. Borrower and Heirs,
(13 Voet. vi. 27)

(a) For re-de’ivery of property, or for value.
(b) For damages due though injury or delay.
fc) For profits and fruits,

(2) Adio commodali contraria, Borrower v. Lender {13 Voet, vi, B ;
3.Grot: ix, 10}

(a), For indemnity due to damages by defect in pro-
property.
(b} If lender or others have obstructed borrowerin the
use of the property
(c) For n.c ssary experses.

7. Commodatum distinguished from similar eontracts
In precario quridem et luocatione et usufruclu ef usu  pignore
eum paclo antichresios rem etiom ad ueum concedi palam est; sed
diverstmode, dum in locatione ¢f antichresi nom grofis, in
precario non ad certum tempus, in-usufiucdio non per conlractum
fantum sed ef per wultimam voluntatem  ef legis  dispositonem
alteri tribuitur stendi jus. (13 Voek vi. 1),

IV. DEPOSITUM.

(VanTerlinden 2:2-223. 3§ Grotius vil VanDorKeesssl 581- 535, 16 Voeb' fL) |

1. “DPepositum” isa contract whereby any one gives
Sakasi, over to another any movable property to keep
without reward, to be reclaiined at his pleasure

(3 Grot, vii, 1)
(1} 1fthere are more than one depositor and the thing is indivisible,

all of them must go together to claim restoration ; and if only
.one claims he must guarantee as regards. others,

“ .. :(2) By stipulation the deposit may be restored to a third person
- #ho thereby scquires a titie:
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GrovMs  (3) Property must be mosable (3 UGrot. vil 6) Voet is of 2
Ly contrary opinion, Depons possunt res omines sive st
non fungibiles, sive mobiles sive immobiles. ....... vrr (16 Voet. il 34

(=) One’s own or another's property may be deposited.

{b) Ifany one who has veceived a deposit should be
found to be himself the owner thereof, he would not
be bound by the deposit,

'(4) No reward should be taken. |

(5) The person depositing may demand restoration even imme-
diately but the acceptor may not restore it unasked unles'.
from urgent motives. K

2. Actioms. (3 Grot. vii. 3-11. 16. Voet. iii. 4-10) :
(1) The person depositing may sue the other for re-delivery and -
for damages due to deposilary’s fault or negtect,

{a) The loss must have been (8 Grot vil. 9} caused by
acceptor's bad faith or gross inattention; and if he
has not taken care of the deposit in the same manner
as he has been wont to do of his own property, he
must make good the full extent of the loss.

(b) Bui (V. D, Koessel, 831) since & depositary is:
liable in respect only of lats culpa the doctrine of
Grotius is very exacting and cannot be supported by |
the Ruman-Law (Digest xvl, 3) '

(c) A paid depositary is not liable for accident, nor of
culpa levissima. but only ulpa levis (V. D. K. 239)

(2) The depositary may sue depositor for an indemnity on
account of necessary expenses. :

{a) A depositary who volunteers is bound for all kinds
of neglect (8 Grot, vil, 10)

{b} A depositary may retain the deposit on account of
expenses ; and even 2 third person may, to secure a debt
doe to him, arrest the deposit in the hands of the
depositary (V. D 833)

g.& Like Depositum are Sequesiration and Consig

o Dasion. nation.

chapter (1) Seguestraiiom is depositing disputed property with a third
ion,of person appointed by court, or by agreement, to be duly handed
aadguions over to the party entiled, & g.. an inheritance of which the

heir is unknown.

(2) Consignation is the acceptance and care of moneys of
which the true legal owner is uncertain e.g. when a debtor
is unwilling to remain charged with money which bis
creditor will not accept or is unable to accept, because

-a third person has attached it

(8) If the money deposited in a public office cannot be
recovered from the actuary, the magistrates who have
conferred the office on him without taking due
security are from the reason of law bound to make good
the deficiency {V.D. K. 535, Voeb contra}
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(4) Deposit and consignation to effectually release the debtor
must be made before witnesses but (V. Lecuwen conira)
the creditor need not be cited (V. D. Keessel 824.)

V. Piepce: ConTRACTUS PiGNORIS.

(V. D. Linden pp 132-133. 3 Grotius viii. V., D. Keessel 225-226, 13 Voetl. ¥ii.)

The Contract of “pledge” distinguished from the

right.

(1) The word pigmus sometimes expresses the right created
(Jus conslitulum), sometimes the fhing mortgaged (rem obli-
galam) and frequently the confract -itself (conventionen) by
which such right is created (20 Voes i 1)

(2) There are five kinds of “pigmes.” Qwod traditions perfi-
citur est coniractus bonae fides re vomstans, guo oredilori res
traditur in securifalem credils, ca lege, wtsolulo debito, vel alia
satisfactione inferocinnele eadem in specie restituatuy (13 Voet.
vii. 1) “Pledge” effected by delivery is the eomfracius
pignorie,

(3) The contract is often veiled by the parties under the
title of *purchase” or datic in solulum. Qualis confractus
pignoris licet subinde per comtrahemtes velerwr “ Emtionis”
titulo wel “dationis in solutum,’ non famen ideo minus
Y pfenus " manel, quotics divckmstantiae concurrentes id swadent
{13 Voet. vil. 1)

(4) The contract of pledge is mot a pledge in so far as the
same is the consequence of another obligation, but a con-
tract of itself a5 dssfimguished from those pledges whick are
«ffected without delivery of possession (3 Grot. vill. 2)

(5) Although the contract of pledgeis a real one (constans in re)
yet it induces personal obligations and actions, as dis-
tinguished from the actions s rem available to a creditor ad
persecutionem hypothecae vel pignoris (20 Voet. i L and Ber-
wick ad Joc.) ~ But both forms of the actio pignoralitia have
also place in hypothecs when the creditor has acql::ired, by the
actio kypothecaris, possession of the thing hypothecated
{13 Voet. vii. 11.)

Contractus pignoris or placing in pawn Is a
contract whereby a person places any:property
in the hands of another as security for his debt
{3 Grot, viii. 1)

(1) Property may be movable or immovable, In the case of
immovables there must be (V. D. K. 637) a solemn cession
in law and the payment of the duty of two-and-a-half per cens,

(2) A contract of pledge as respects the property of & third person
is valid epen without the owner's consent; not, however, to as
to create a Tight of pledge to the prejudice of the owner, un-
less the pledge has been effected in his own name by one
whom the owner has authorized to pledge or alienate the
thing on his behalf (V. D, Keessol 538, 3 Grot, viii, 3.)
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3. Fwo personal actions arise from this contract.
(1) dotio pignoratita directa, Debtor v. Creditor (13 Voet. vil 24
{(2) For re-delivery of pledged property, or

(b) Yor its value if property be lost (3 Grot. wiil 5l
" through neglect of creditor but not through acadent,
and the burden of proving accident is on creditor un.

less the, accident be of an extraordinary nature
(V. D. K, 540)

(c) For damages for injuries caused through crcdimrsl
fault. '

b ¥Yor an account and delivery of all the fruits andl

1 out. profits of the article pawned. Profits must either be [

bt carried to account in reduction of the capital debt
or, by an agreement called pactum antichresios, Ixt
taken in lieu of interest (8 Grot. wiil. 5.) profis
include (13 Voet, vii. 4)

(a) Accessions of thing pleped e.g. allwvium, uetifruct.
{8) AN that has come to the creditor by occassion of the
pledge e.0. treasure, trove (half.)

(¢) For an account of sale, if property be sold; fo

surplus of proceeds of sale after paying off deb
(13 Voet, vii) .

Frudts and {d)

a) The salereferred to Lere is in default o mex!,
”{v.nu en, *28.) " b
(B) Voet cites the Civil Law to 1he effect that the debtor
may sue for damages he may bave -sustained Lhrough the
creditor's fraud, in selling the property pawned, creditr [
pignus jam distrazerit-etiom inid haec actio comparat |
est, ut si vendendo fraudem fecerit, id quod m’
debitori praestetur (13 Voot il 4) g

(2)  Aeto pignoratitia. contraria, Creditor v, Debtor (13 Vot, vii.

(a) For necessary expenses {3 Grot, viii, 7) where ex
penses ate not paid, the pledge may be retained
debit of principals sam soluto prgnoss permissa s
(13 Voet. vii. 10.)

I

(b) For losses sustained through defect in the thing
pledged (sb4d.)

(¢) For damages owing to, "
Damsgns. {a) ’ Pledgiuf the properly of anotber {3 Grot. viii, 8

(8} Representing the pledge to be something different from l
that which it really was (id.)

{y) Rendering the pledge of no value to ereditor throngh ’
fraud (ib.)

(8) General mala fides (ib}

4. Heir is bound by this obligation even if the
pledge bad not been the property of his ancestor
{the pawner,) bnt had belonged to the heir

himselt at the time of the placing in p),ed;t!
(3 Grot. viii. 9) '

Digitized by Noolaham Foundation.
noolaham.org | aavanaham.org



129 2

VI, PurcHASE aND SaLe,

VaoDerLinden 228-238. 3 Grot. xiv.—xvii. V. D. Keessel 639-086.
18 Voet. i-vi. 19 Voet, i. iii. 2) Voet, i, iii.
1. Selling or buying is a contruct whereby ome
{le defived. person binds himselt for the transfer or war-
.ranty of anything and the other for pay-
ment of a certain price in money. (3 Grot. xiv. 1.)
(1) .There must be the subjectmatter of the contract.
(a) Otherwise there is no sale,

pet emptio. (b) But there may be a sale of things ix fufuro and a
sale of expectancy, or spei Empfio. 'Though crop
fails yet money is due, (V.D. Linden227; 18 Voet. i. 13)

(c) What is alresdy one's own eannot be bought by
him {3 Grot. xiv 9; V. D. Linden 227.)
(d) Grotius gives following as saleable : (3 Grot, xiv. 973

{a} Anything, freehold, feudal or emphyteusis, corporeal or
incorporeal, present or future.

(B) lnberitance.
{y) Jura in personam.
(¢) lients and anouities.
{e) Res litigosae, saving (V. D. Keessel, 030) the rights of the
third party litigant.
(2) The price must be real and defined (V. D.Linden 227228

Price must 3 Grot. xiv. 23-25)

be certum, i ]

Rutum, sor- (a) The price must be monry, otherwise the transac.
Tp e tion is barter. i

(b) The price must be rea, otherwise the transace
tion is a donation,
{¢) The price must be definitely ascertained.
{a} By the declaration of contracting parties.
} But not left exclusively to the discretion of contract-
ing parties.
() By the award of a referce.  If referee is unwilling
to fix the price, the purchase is void for uncertainty.
Tnutilis futura sit emptio tanguam ab arbitrii condiod
dependens, #i tertius  #lle noluerit vel non potuerit
arbitrari. (18 Voet. 1, £8.)
(d) Price must be certum, justum, verum, for money.
{Berwick's Voet. p. 27. note.)
(3) There must be mutual consent (V. D. Linden 228. 3 Grot, xiv.
1-4; 18 Voet. i. 3.7}
(a) Fraud, error, fear, etc., vitiate consent.

Rrror. (b) No one can be compelled to sell his property, even if
on has advertised (18 Voet. i 3)

(c) Error does not viiate contract if it 1s not srror in
toto corpore (in the entire identity of the thing) or
in substantia (in the material of the thing) or as
regards gualitas (legal status of the thing); and acciden-
tal ervor does pot aftect con:ent (18 Voet. 1. 5-6)

?
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(d) Contract not affected by error as to quantity, S
quantitaie crratum fuendt, valel quidems venditio,

ullo s casu spso fure nulla est. (18 Voet, i 7)
Consensu determinato ad - mercem et pretl

Complation interposito, nihil ultra ad emptionis perfect
con|

et e et

braet. nem desideratur, adeoque neque verba, neq
traditio, neque seriptura. (18 Voet. i. 3. V. D. Lin
230)

.

(1) A writing may be necessary if so agreed upon,

(2) A conditional sale is not perfect until the condition ta
place (V. D. Linden 230.)

{a) Till fulfilment of condition sale is in abeya
(3 Grot. xiv, 29) d

(b) On fulfilment of condition matter will have a ret
pective effect (Jbrd). m'

() When purchase is stipulated to take effect on|
particular day, it is 4e facto compieted, but execution
suspended (/bia).

(d) Immoral conditions vitiate transaction (J5id).
3. Consequence ot the Contract. “The consequen

of a sale are fulfilment, delivery and reseissio
{3 Grot. xv. 1).

(1) Purchaser bound to pay purchase-money and to rna1
good a'l costs incurred on his behalf, (3 Grot. xv.

V. D. Linden 231.232).
Risk of the (2) Therisk of the thing sold is with the purchaser on t
thing sold, completion of sale (See 18 Voel. vi. 1. and the pithy notes
" Berwick's translition of Voet.) i
(3) The risk is the puchaser’s before delivery though vendwr 1

then owner and res perit domino, (Voet. ad loc,}
(4) Before delivery buycr and seller have against each other onlyy
personal action (V. D. Linden 230.)
(5) Seller bound to transfer property to buyer, by delivery ant
admission int> possession (V, D. Linden 281, 3 Grot, xv. 4)
(6} The thing sold must be free of all incumbrances (3 Grot. xv. §
(7) Fruits and profits accruing after purchase must be delivered n
purchaser if only he has paid purchase-money {3 Grot. xv. 8

(8) On_warranly see notes to Bsrwick’s Voet, (Bk. xxi. Titlei
21 Voet, i.11. enumerates respects in which Roman Lar g
warranty differs from Roman-Dutch,

4. Rescission of Sale (V. P. Linden 234-236; 18 Voet. v. 3; Grof
xvii) takes place.

(1) By mutual release.
(2) When property perishes before completion of purchase.

(3) For seller’s fraud. A sale founded on fraud on the part « { thi
vendor, may be rescinded or rather declared void, even with
out restitulio in integrum, in the ordinary action founded on
the contract itself (V. D. Keessel, 668",
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(4) By seller's concealment of material defects.

(4) When the buyer or selleris prejudiced in more than half in
respect of purchase money. Parties are allowed to increase
or diminish price to real level.

{(6) When anything is sold for ready money and payment does no

follow.

i e )

VII. Lerring aND HIRING.

V. D. Linden 238-242. 19 Voet. ii. 3 Grot. xix. V. D. K, 670-680.

1. Letting is an agreement, whereby one party binds
himself to suffer another to have the use of a
certain thing, during o fixed and limited time,
in consideration of a certain term of money
which the other binds himself to pay.

(1) The object of the agrecment must be something capable of

being let on hire, movable or immovable, corporeal or
incorporeal.

(@)

Labour may be let. (3 Grot. xix. 4.}

(b) Usufruct may be let. (8 Grot, xix. 5)
(c) Even what is altogether the properly of another may

be let, {3 Orot xix. 5. See 19 Voet. ii. 3-6)

{a) The lessor not being able to confer the use is liable
for damages, (Grotius)

(8} The contract whereby acy one hires what belosps to the
lessee either in absolute or qualified property, is oull
and void, (Grotius}

(2) The hirer or lessee must be assured of use or enjoyment,
(V. D. Linden, 236).

(3) There must be a definite rent or hire, payable generally
in money. Payment may also be made in other things
capable of measure, number or weight. (8 Grot, xix. &}

(4) There must be mutual consent,

(=)

(b)

(c)

The agreement may be in express words; and also
tacitly made, as in the case of the lessee remaining
in the enjoyment of a house after the expiration
of the lease, (3 Grot. xix. 2 19 Voet. ii. 8). o Van
DerKeessel says that the letting and hiring of pro-
perty in lown may be effected (Thesis, 870) even
without a writing and the lease of a house may be
continued (Thesis, 672} even by tacit consent,

Tacit and express consent are discussed in 19 Voet. i,
1.2.912.  The summary of 19 Voet. ii. 11 is apud
nos nunc non wltva probalae sunl tacitae locationum
conducticnes fn praedits rusticis ef urbanis.

The letting of lands cannot be accomplished in
Holland, except coram lege loci, or by a writing signed
by the proprietor. (3 Grot. xix. 2). See 19 Voet ii. 2,
wherein the ruling of a Dutch edict of April 3rd.
1677 is cited as final, me sine scriplura ac charta
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sigillata praediorum aul rerum quarumoumque immo!
bitium locatic fiar. But, says VanDerKeessel, the
common opinion of the interpreters of Putch-Law,
that a lease ot “country-property” is not walid
without a written instrument, cannot be supported
(Thesis, 872)

(d) A lease of lands in longum tempms, even for mo
than ten years, (but under 25), may be effected b
private agreement (V. D. Keessel 673; 4 Van Leeuw

xxi. 9, Nee 19 Voel ii. 1)

The contract is completed when the parties ari
agreed as to the subject of the contraet and the
cousideration. (3 Grot. xix. 7) |

Lessor’s obligations.
{1) To give the lessee possession of the thing let, at the time fixed
(2) To maintain and keep the thiog let in a proper state. i

(3) To indemnify the lessee fur a’l damagés, occasioned by any
materizl defect in the thing Jet. i
(4) To indemnify lessze against “ Act of God” by reducing rent
proportional to loss and time of non-user {3 Grot. xix. 12). ]

(8) o perform any particular covenant in the lease.
Lessee’s obligations.

(1) To pay rents duly. The lessor may eject the les-ee from the
house or land even withén the fime, in case the lessee remains
above two years in default (3 Grot xix. 1L] For rents th
lessor has a lien on the crops and on the movab'es on the pre-
mises. This is a legal and preferent mortgage (V. U. Linden, 238)

(2) To use the thing let for no other purpose than for which it
was agreed upon. A lessee cannot convert pasture into arable
land, though in the first years of a long lease he may do so.
(V. D. K. 880

(3) To make good all losses caused by any other cause than!
inevitable accident. {3 Grot. xix. 11)
(4) To perform all covenants in the lease. '
1
(5) To return the thing let to the lessor at the expiration of!
L@e time. But the lessor may eject the lessee if he required ;

15 property in consequence of any unforeseen necessity, |

{3 Grot. xix. 11. V, Dfl Keessel, 875. ydubit.} " o
The contract is extinguished (V. D. Linden, 240) !
(1) (::h:.{llo v;h; (tfling let is, by unforeseen misfortune, distroyed.
(2) By merger. :
(3) When lessee is ejected. (See above 4, {5) 'I

(4) When the term of the lease expires. A lease is not void by !
sale, for lease goes before sale, A lease does not necessarily ex-
pire on the doath of the lessee ; but in the case of insolvency *

(V. D. K. 678) it expires after a short delay, at the usual term
for removal.
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6. The hiring of servants comes under this contract.
Whoever dismisses his servant without lawfal

Mt and cause, within the time, must allow him full
wages (3 Grot. xix, 13.) See below for Ceylon Labour

Laws.

e

VIII. MANDATE.
(V. D. Linden 242.245, V. D. Keessal 580-583, 17 Voet i, 3 Grot. xii)
1. Mandate or commission is a contract whereby one
Dt confldes to another some matter which is lawful,
either to transact the same for him or for
another, and the other accepts the same gratis,
(3 Grot. xii. 2.
(1) The thing must not be something pass (3 Grot, xii 3)

(2) There must be the intention of the parties to bind each other

reciprocally, in whatever manner the agreement is made
(V. D. Linden, 243}

(z) Mandate must be distinguished form simple recom-
mendation or advice, (V. D. Linden, 243. Voet. i 1)

(b) The latter creation no obligation unless coupled with
fraud, (V. D. Linden, 243}

(3) The business must be undertaken to be done graiuitously, A

On rema- mandatory, however, may rcceive some recompense or honorary
VD.K. §1c. remuneration.  VanDerKeessel says {Thesis, 570): as remu-

neration is not repugnant to the nature of mandate (in
Roman Law,) so by the customs of Holland remuneration
may be legally recovered, not, only where it has
been promised, but etven when it has not been promised,
provided the act or service done be such as it is usual to
give remuperaiion for,

2. Obligations of mandatory :
(1) To accomplich his business.
(2) 'To use all possible care in so doing.
(3) To duly account with mandator.
(a; 1fthe mandatory should buy for less than for the
sum of money he was charged with, it comes to the
profit of the mandator (3 Grot, xii. 10}
"o“?tb'ii:" (b) Ifhe should purchase for more, then he has redress
e only in proportion to the extent of his mandate
(3 Grot. xii. 10) VanDerKeessel, however, says that a
mandatory, who has exceeded the limits of his
mandate in respect of a purchase, hasno action for
excess, not even actio negotiorum gestorwm, (V. D. K. 513)

3. Obligations ot mandator:

(1) To save the mandatory harmless.
(2) To reimburse costs incutred only in connection with the com-

........ A wancnnahle cn inenrrad
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(3) To guarantee mandatory against all obligationsand engagements
necessitated by the charge.
4. Mandate is extingnished :
(1) By the death of either party.

(2) By suchalteration in the mandator’s condition as deprives
him of his status in law.

(3) By revocation of the mandate, {See 17 Voet. i.17 a5 to when
revocation is impossible).

[Parinershig, V. D. Linden 570-580, here omited.]

——

XI1. EXTINCTION OF OBLIGATIONS,

Ses above, Outlines of Englisk Law, Chapter on Discharge ; V. D, Linden, 364 —
277 ; 3 Grot. xxxix —lii : V. D. Keessel 822.901 ; 46 Voet. iii. iv,

1. Payment is good discharge by whomsoever made.
Rules of (1) Party paying must be debtor or on his behalf.
(2) Party paying must be entitled to transfer property in the
thing so paid.
(3) Payment must be to creditor, or to enmeone authorized
by him to receive, or to heirs. When there are several heirs

payment (o one is not full payment, unless that one has been
empowered by his co-heirs to receive the whole.

(4) Wherea debt is assigned payment must be made to assignee
and not tooriginal creditor.

(5) Where payment is made to a person not previously agreed
about, such payment is nst valid,

(a) Unless creditor afterwards confirms it,
(b) Unless the money paid is applied to ereditor’s use,
{c} Uniess payee becomes creditor’s heir,

(6) No creditor is bound to accept partial payment against his
will, unless payment by instalments was agteed upon ;
{8 Grot. xxxix. 9. V. D. Linden 208.) part payment extinguishes the
debt pro tants.

(7) Appropriation of payments. (See, above, page 102)
{(a) Debtor is at liberty to specify account.
(b) Otherwise, creditor specifics by his receipt,

Aot (c) If neither specifies, payment is then, according to
paymanid, law, considered -as having been made upon the

debt which bears most heavily, (3 Grot. xuxix. 185}

(d) 1If debts are of same nature and of same date
(“of equal burden.” 3 Grot. xxxix. 16) payment is to
be placed to account of each pro rata,

(c) In debts which bear interest payment must be
applied to reduce interest in the first place and
afterwards to the principal,
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2. When payment tendered is mnot accepted, the
money is deposited In court. This is comsig
nation.

(1) Consignation is equal tu actual payment (8 Grot. xl. 3)
(2) For consignation to opera‘e as a reiease the tender should
have been made bsfore witnesses (V. D. Keessel, 824)

(3) Grotius says that notice of deposit in court ust be
given to creditor (3 Grot XL 2) It is not necessary to cite
the creditor (V. D. Keessel, B24 ; conira, Vanl.eeuwen, 4 Cen~
sura Forensis part i, xxxv. 1,2)

3. Novation. (See below, x.)
4. Compensation or set-off.

{1) To constitute a right set-off

Eabw {a}) ]"1;;133 debts must be of equal value, of the same

(b) The debt urged in set-off must have become
due and payable.
() The debt must be of a liquid nature.

(d) The debt must be due to the same person who
claims set-off.

{e) The debt must be due by the very person againat
whom set-off is claimed.

Consequ- (2) Consequences of set-off.
encel

of

wstalt {2) When a debtor gives security toa creditor, and

uéa:n. that cieditor afterwards becomes his debtor, such
b1

security mzy be pot back on payment of any
balance due.

(b) When a debt carries interest, and the deht urged
as set-ff bears no interest, then the debt bearing
interest is extinguished to that amount, and the
.interest in the same proportion.

(c) When a debtor’s creditor becomes his debtor for
a less sum than was due to such former creditor,
that creditor who becomes debtor, though not
bound to accept partial payments, is obliged to
abate Ais demand pro lanlo.

(d) Money paid towards a debt aiready extinguished
by set-off may berecovered, unless such payment
be made in satisfaction of a judgment.

5. Merger, or confusion of claims, takes place when
the title of creditor and debtor with respect
to the same debt are united in one and the
same person. '

(1) The party must be creditor of debtor for the entire debt.
If he is for part, the merger extends to that part only.

(2) The heir must be heres purus, that is, not under bene-
Heres fit of inventory, for whoever is heres purus acquires all
el te profits and incumbrances of the deceared and is therefore

Merger,
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understood to pay himself and to receive payment from him-
self {3 Grot. al. 5). If party is heir to part only, the debt, with
respect to his co-heirs, continues to exist as to their portions
(V. D. Lizaden, 273)

By merger the obligation of the surety also becomes extin-
guished, the accessory following the principal.  But when the
¢redilor becomes heir Lo the surety, or viie versa, the principal
obligation does not thereby cease to exist.

6. Release by consent of creditor takes place by ex-
press words or tacitly.

Ralease
dmtlm:,

Beloase by

of mon-
clalm.

m

(2)

(3)

4)

The creditor or persins empowered by him can release.
Power of release is not givea to attorney under a general power,
gurdian, curator or adniinistrator,

Modes of Release.

() Acceptilation {V. D. K. 828) or release by donation,
that s, when the creditor, without any equivalent,
releases the debtor. (3 Grot. xl, 5.)

{a} Return of binding documents to debbor is release by
donation (3 Grot. xif. 10)

() In Roman Law special words of releasc were msed
for release by donation, not s0 under Roman-Dutch
Law 12 Grot. xii. 7)

(r} Return of things pledged releases the pledge but
ngt the debt (V. D. Linden, 570]

(8} No release for immoral consideration is valid (3 Grot, x3.11)

(b} By agreement of non-claim. “ By the pactum de non
pelendo or agreement of non-claim, an obligation is
from the reason of our law igso jure released”
(V. D. Kcessel, 828)

The two modes distinguished. (3 Grot. xli, 8, V. D, Keessel, 829)

(a) Release by donation is a present and absolute re-
mission of the debt: release by agreement of non-
claim is a promise in futsero,

(b) 7The former may not be limited by conditions : the
latter may he,

(c) The former releases a co-promiser also, and affects 4
co-st'pulator : the latter neither benefits a co dehtor,
nor affects a co-creditor.

Effect of release.

(2) Sometimes the entire debt is condsidered released
and all the co-debtors freed (V. D. Linden, 270)

(b) Sometimes the release only ex'ends to one only of
the debtors and the co.debtors remain baund. (fbid. )

(c) In the case of two per ons being each a debtor, in
solidum, for the same debt, or bound jointly and
severally, the release to one frees him only, and not

his co-debtor or co-obligor, (Jbid.)
(d) Where an obligation of non-claim is personal, that is,
that the debt should not be claimed of a pa: ticular,

person, it would not release his heirs or co-obligers
(3. Grot. xli 9
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(«) But so long as the principal debtor could not be
called wpon, the security would be released (Ibid.)

{B) Release of surety does not release principal.
(e) V. D. Keessel 820-832 relate to insolvency.
(See Ordinance No. T of 1853, Ceylon.)

Extinction of subject matter discharges obligation.

(1) Destruction must be entire,

(2) It must be befote time of debtor’s making default in payment
(8 Grot. xlvii, 8)

(3) It must not be by the act or neglect of debtor,
(a) Otherwise he is liable
(b) Also his heirs and sureties.

Fulfilment of conditions of time and place, ete.,
effects release in the case of obligations so condi-
tiomed (V. D. Linden, 374)

Prescription extinguishes obligations, so far that
after the lapse ot a certain time, imited by law,
the right of action on thers is lost, (V. D, Linden 274.)

(1) Period is third of a century (3Grot. =lvi. 3; V. D. Linden 275) but
some hold (e g, Bynkershoek) thit a period of thirty years,
is sufficient for personal actions.

(2) Grotius has that, unlike under Roman Law, obligations are
extinguished in Roman-Dutch Law by time (3 Grot. xlvi. 2)

(3) VanDerKeessel doubts the above opinion of Grotius :
Although the doctrine of Grotius, that prescription extinguishes
4 personal action, not by force of the exception taken but, ipso
Jure, seems to be in accord with the express words of certain
ancient statutes, yet it is not free from difficulties; for if an
action for the principal debt be barred ipso fure by a lapse of
thirty years, how can the hypothecary action (2 Grot, xlviii. 44)
against the same debtor remain for a period ot forty years?
(V.D. K. 874)

(4) Yearly claims are likewise barred.

(2) Not only so far as concerns the arrears of rents but
the whole claim iteelf (3 Grot. xlvi. 5)

{b) But this prescription must not be held to apply to
those arrears which have nof been due thirty years
for as many prescriptions are necessary as there are
yearly payments (V. DerKeessel 875; V. DerLinden 275.

10. A release without donation is effected by satis-

V. DitEnes-
ml,

faction or “Resecissio a contractu.”

1 The rexcissio is when the parties mutually release each other
and restore what they had received (3 Grot. xli. 2)

(a) On this resssio VanDerKeessel says: the disso-
lution of a contract, effected not by way of gift, but
by mutual consent, appears to bave a wider effect
than-—and is different from—the mode in which con-
sensual obligations are annulled by contrary consent,

R
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ininteg. 11.

UM

12.
Cesaio Bono-
rum,

)

Restitutio in integrum. (See 4 Voet. i-iv) The

®

{2)

(3

O

()

«(esslo Bonorum” is an act of grace, which is
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for it will apply toany kind of contract, and mnyi
always be effected by the restoration of the thingl
given or the withdrawal of the cause or consideration
of the contract (Thesis, 833) .

|

(b) Open at all times to the parties (3 Grot. xlit. 3) |

Satisfaction is the delivery of something, with the consent of
the creditor, in the room of that which is due in satisfaction or
redemption thereof (3 Grot. xlii. ¢) l
(a) Not any kind of satisfaction, but only giving in pay- .
ment Lv. D. K. 834) ]

(b) Though the creditor must be paid in the same
thing which is due to him...yet he wmay agre: |
that the debtor shall satisfy him by giving himl
something else; and this, when completed, Iis
equivalent to payment (3 Grot. xvii. &) ‘

par
ties are restored to their original position
by a court of law on grounds of fear, fraud,
force, minority. absence, excusable error, or
prejudice in above half the value.

Right of relief on ground of fraud or fear endures to
80 years; right to relief on grounds of minority is pre
scribed after faur years from majority (3 Grot. xlviii. 13; V. D.K. 881)

Relief is not granted, on the ground of minority, to 2
widow under 25 years of age, who has been injured in
a contract (4 Voet iv. 8; V. D. K. 879)

3 Grot. xlviii. 10, in Herbert's Translation, about relief
on minors’ contracts is thus amended by Lorenz, in his
translation of VanDerKeessel pp. 296-297, “This is not
to be understood of contracts which minors enter into
without their guardians, [ Herbert's translation : independently
of their guardians) for these are null: but of those which
they enter into itk their guardians [Herbert's translation:
m’r}ia:‘:t thetr guardians] or are contracted by the guardians
alone.”

Voet Liys down that relief is not to be granted to 2
girl under 25 years of age against apramise of excessive
dowry or marriage gift, though there is Roman Law to the
contrary, jure Romano restitutionem adversus immodicam lar.
gétatem sponsalitiam poluiss impetrari colligé potest (4 Voet. iv. 18)
VanDerKeessel differs from Voet (Thesis, 880}

Prejudice above hall. (See above, page 106,) Grotius layt
down that a compromise may be rescinded on the ground
of enarmis laesio, but this is doubted by VanDerKeessel
(Thesiz, 836) who cites authority to the effect that a com-
promise confirmed by voluatary condemnation cannot be
rescinded.

obtained from the Soverign, whereby a debtor
i{s released from prison, and also is not bound
for the %uyment of his debts beyond the ex
tent of his means {3 Grot. li. 2)
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(1) Cessio bonorum is an insolvency privilege, abolished in Ceylon
by Ordinance No. 7 of 1853,

(2) See 3 Grotius li, and V. D. Keessel 883-895.
,-.:13' Grotius classifies (3 Grot lix. 1.) " exceptio rel judi-
ae. catae” ( judgement of a court of competent
riafuranidi, Jjurisdietion) and “exceptio jurisjurandi” (sup-
pletory oath in court) as modes of extingumish-
ing obligations.
(1) VanDerLinden thinks this classification incorrect (V. D.
Linden 277),

(2) Exceptio rei judicatae is advancing a sentence in Law as an
exception against a claim (8 Grot.xlix, 1, 2.)

B

(3) Exceptio jurisjurandi is making an oath in a court bya
party concerning a matter which is referred by his appointment
to his oath (3 Grot L. 1)
—————

X. NovaTioN,

Pctbier 546-568. VanDerLinden........3 Grot. xliii. xliv, V. D. Kees-
sel 835-837. 46 Voet. ii.

Betnition. 1. NoOVation is the substitution of a new obligation
for an old
Z2. A novation takes place :

Kinds of (1) When a debtor contracts a mezw engagement with his ereditor in

Fornterr consideration of being liberated from the former. This is
B1-B4Y. novation generally.

(2) Where a new debtor intervenes and is accepted by the creditor.
This is called expromissio.

(3) Where a new credilor is substituted with whom the debtor
contracts some obligation and is discharged from the obligation
with the old.

i (4) When the original debtor, in order to be liberated from his
xlir, £, creditor, gives him a third person, who becomes obliged in
Potitery his stead to the creditor, or to the person appointed by him,

This is delegation. Delegare esl vice sua alivm reum dare credilors,
vel cut jusserst.

Tothier, 66 (a) A delegation includes a sovation by the extinction of
the debt from the person delegating, and the obligation
contracted in his stead by the person delegated

(b) Where the person delegated is & debtor of the person
%b‘hh delegating, there is a double novation—of th:m:bli-
vovation. gation of the person delegating, by giving his creditor
a new debtor, and of the person delegated, by the

new obligation which be contracts,

poier 3 The subject of a novation.
[ wea (1) There must be two debts to create a novation, one of which is
' extinguished by the substition of the other.

(2} Incase of conditional debt novation takes effect on fulfitment
of condition.
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(3) Novation fails to take place on failure:of condition also|
on extinction of original debt before fulfilment of condition. l.

Pothier 4 YWWho may make & novation.

(1) Those to whom a valid payment may be made can make

a novation of a debt. Cus rede solvitur, is eliam novare petes.|

3 Orot. All parties who are able to contract may make novations
it % (3 Grot. xliii 2)

(2) One of several creditors in solido may make a novation, Al
tutor, curator, husband may ; but not a minor, ward, wife,

Pothler, | 5. How anovation Is made.

Grotxil. (1) Tt is effected by mere agreement in the same manner!
K. 836-634, as an obligation and especially also by process of Law!
{3 Grot. xliii. 8; Poth. 558)

Intention. (2) The intention to effect a novation must be clear. [

{a) Intention may not be presumed.

{b) Prorogation or postponement of the day of paymen
is not novation {V.D. K. 838}

pow. 0. (3) The act which contains the new engagement must contginl
saL. something different from the former obligation. New parties
is enough of difference.

consent, of . : 5
oddebtor  (f) A new debtor may intervene and be accepted in his plac

sary, without the assent of theold debtor, Liberal me is gut quoi
debeo promittit etiamsi nolim.

Potbiler, 6. Effects of novation. (Pothier, 563)

(1) The former debt is extinguished,

(2) Novation of principal debt extinguishes all accesson
obligations.

(a) There may be a condition in the novation thi
co-debtors and sureties should accede to the new debt

(b) Indefault of their so acceding novation fails to takt
place.

{3) Novation of principal debt extinguishes accessor hypotht
cation.  Novatione legifime facta liberantur hypothecae. It my
be otherwise conditioned.

T

X1, ReFERENCEs TO VOETS COMMENTARIES

I

The references given below are to some of the 'I”nhs[
of Voel Ad Pandeclas relating to the law of conind

The edition of Voet used in the preparation of this bmil
is the [Editio quinla Venein bearing date 1827. Referencs

here are to that edition, 2 Vols. ,

1

1

N.B. As already sxplained tho first Arabic numeral refora to the Buk;
the Roman to the Title; and the laat Arabic figure to the Paragraph

4. VYoet. 1. De in integrum reslitutionibus.
Reaclsaion. Relates to the subject of rescission of contract.

4, Voet. If. Quod melus causa gestum erit,
Relates to fear as a ground of jrescission.
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4. Voet. il De Dolo malo. cf, 44 Voet. iv.

Concerning fraud as vitiating contract.

4. Voet. vi. De minoribus 25 annis.

Loan, 12.

13.
Pledge. J3..
I6.
17.
17.
Sl I8

18.
18.
I8.
18.
18,

19.
19.

21
21
21

27.

Rescission on ground of minority, 4 Voet. iv. 18. 19, is
doubted by VanDerKeessel, Thesis 880,

Voet. §. De rebus creditis, 5i certum pelatur ef de  condiclione
On the contract of Mufuum specially.

Voet. vI. Commodati vel contra.
Voet. vil. De pignoraltia actione.
Voet. ilf. Depositi vel conlra,
Voet. 1. Mandati vel contra.
Veet. il. Pro socio. Partnership,
Voet. i. De contrakenda emtione.
Contract of sale generally.
Voet. il. De in diem addictione.
Relating to better offers.

Voet. ill. De lege commissoria.
Defeasible sales.

Voet. iv. De hereditale vel actione vandita
Sale of certain incorporeals.

Voet. v. De rescindenda venditione.
Rescission of sale.

Voet. vi. De periculo el commodo rei vendilione.
Concerning buyer's risk.

Voet. 1. D: actionibus emls e vendili.

Voet. . De aestimaioria,
Delivery fcr sale at a valuation.

Voet. 1. De aedilitio edicto e redhibitione e guanis mineris.
Warranty, etc,,

Voet 1i. De evictionibus of duplae stipslatione.
Evictions, warranty of title, ete,

Voet. 1il. De exeplione rei venditae ef fradilae.
Plea of sold and delivered.

Voet. i Locati conducti.
Letting and hiring.

Voet. i—v. De pignoribus ef hypothecis.
Pledges and hypothecs.

Voet. vi. De juris o facte ignorantia,
Mistakes of Law or Fact.

Voet. ik D: ritu nuptiarum,

Wife's capacity to contract discussed. The question of
consent of parents, gnardians and curators in cuntracts
dealt with.

Voet. X De curaloribus furicso et alifs exira mincr2s dandis,
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aife. 39. Yoet. v.vl De donationibus.

See above, page 120.
Condluding 44, Voet. 1—v. De exceptionibus.
44. Voet. vii; 45 Voet. i. De obligationibus.
46. VYoet. i. On sureties.
%?':w :g ::::. liill %':‘I I::::):::zn of obligations generally.
Sons. ; ;

46. Voet. 1v. On ‘“release by donation.” .
See above, chapter On extinction of obligatsons.
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SUMMARY OF CHIEF CEYLON ORDINANCES

RELATING TO CONTRACTS.

it i
Note—Seleot illustrative cases are given in amall type, For s further

collecion of cases see the pext following division of the book.

Simple contracts in writing.
Sew. 22 of Promise, contract, bargain or agreement must be in
.70l 1840. writing and signed by party or person lawfully em-
ployed if it is to be valid
ip. (1) Tocharge any person with the debt, default or miscarriage
o of another.

(2) To pledge movables not already delivered to pledgee.

(8) Tobuy or sell movables, of part or whole of which there has not
been delivery to buyer, or part or full price of which has not
been paid to seller.

(4) To establish a partnership when the capital exceed one
hundred pounds.

Notarially execnted contract.

Contract sffecting sale, transfer, assignment, mortgage of, or
interest in, immovable must be before 2 notary and witnesses in
Interest it writing and signed by party or agent.

ool of No. But contracts for paddy or chena cultivation for a time not over
2 of 187 twelve months need not be notarially executed, if the consideration
land n be that the cultivator shall give the owner a share of the crop.

4

i

Hee, 2, of
NoTof 1810,

1. Theauthority toan agent toexccute an instrument required

:1’,'5‘_%?;,;5 by No. 7 of 1840 to be noterial must itself Be contained
1;12%. in 2 notarial inetruments,

Heomantn ——— 2. Cinchona must be regarded*as fructus naturaler since it

w pfc;riiﬁi;o, draws ils nourishment principally from the soil, [and

Swﬁ Wptier accordingly a contract to harvest cinchona establishes

Lee H an interestin land, 2nd 5o must be notarial.

.

3. Money paid under a contract void, under No 7 of 1840 for
amh want of a notarial instrament, but not performed may

IC.?..‘E.‘IGL be recovered by action.
“Planters 4 A" Planter's share” is an interest in Jand and canvot be
LCL. RS, acquired except by notarial contract or by prescriptive
Jayssmria poseession.
v. 0. L
5. An agreement, by which an owner of land lets the
N cocoanut trees standing thereon for drawing toddy, and
.rmﬁ. which involves o licenss 10 enter upon the land for that
2C LR specified purpose only, is not"one affecting interest in land
183, and need not be notatially executed.

Introduction of English Law.
0. § of The Law of England isito be observed in Ceylon in respect of all
962 Sec. 1 contracts or questions relating to maritime matters, bitls of exchange,
oot Bt cheques, promissory notes and such instruments, unless there is any
€ oxshangs  |,cat ordinance epacting otherwise,
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On any contract or engagement any stipulated interest
at the rate of nine per cent may be recovered, or in any
case in which inlerest is payable by law in the absence of
specially stipulated rate of interest. But interest or arrears of
Interest must never exceed the principal.

Locat adjudication of questions arising out of contracts made
abroad is not affected by the privisions of No. 5 of 1852.

1. Interest at 18 per cent, recoverable, and the R Durtch
Laws against usury not in force bere.

2. Thereis nothing in the Laws of this colony which restricted’
the rate of interest recoverable at law to twelve person coly,

3. According to the R Dutch Law in force in Ceylon,
interest ceases to accumulate when the amount of interest
equals the principal. But if a payment or recoveryon
account of interest be ulterwards made, interest will again
begin to accumulate until the amount again equals the
principal.

Contracts of Registered Companies.

Sac, 63, of
No.4ofj186L.
" In wriking

In woriti
and eigned.

Not reduced
to writing

Contracts required by law to be in writing may be made, varied
or discharged on behalf of the company *‘in writing under the
common seal of the company.” Contracts required by Jaw to be i
writing and signed by parties concerned may be made, varied, or dis-
charged on behalf of the company in writing, signed by any prson
acting under the express or implied authority of the company.

Contracts which would be valid inlaw, though made by parel
and not reduced tndo twriling, may be made, varied, or discharged by
parol on behalf of the campany by any person acting under the
express or implied authority of the company,

Contracts by Local Boards.

Sec. 80 of
No. 7 of 1876,

A local board may enter into any contract with any verson
for any wotk to be done or materials to be furnished for carrying
out any of the purposes of ordinance No. 7 of 1876.
Such contracts shall be signed by the chairman and one
or mote members and by the other party contracting; no
contract above the value of Rupees five hundred shall be
entered into until after 14 days previous public notice inviting
tenders for the work concerned.

Contracts by Municipal Councils.

The chairman may make contracts, on behalf of the
Municipal Council, for works provided for in the budget. Where
any contract exceeds Rupees five hundred in amount the chair-
man must report it to the standing committee within fifteen
days after i iz made. Where contract exceeds in amount Rupees
one thousand and endures for a longer time than the time
elapsing between the making of such contract and the end ol
the budget year, previoks consent of standing commitiee musi
be obtamned. When contract exceeds Rupees one thousand, it most
be sealed with the common seal, in the presume of the chir
man or Assistant Chairman (* authorized by bim in that behalf™”;
and one member of standing committee, and signed by themm
*in token of their presence.”
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English Commereial Law in force in Ceylon.

- 3
?&::f" to partnership, joint-stock companies, ¢corporations. banking, princi-
®e-  pals and agents, carriers, and insurance. See also No. 22 of
1866.

No. 14 of 1865 relates to carriers.

No. 22 of English Law is in force in Ceylonin all matters “ relating

Prescription in the matter of Contracts.

- R To maintain an action upon any partnership deed, bill of
P exchange, promissory note, written promise, contract, bargain,

years.  agreement or other written security (except bonds and hypothe-
Gonoacts,  CATy instruments) it must be brought within six years from time
of breach, or from time when bill or note shall be due, or from
time of last payment of interest.

- oot Totake the case out of the operation of the prescription
1871 enactments no acknowledgment is valid unless it is * made or con-

Acksow.  tained by or in some writing” signed by the party chargeable
kdgment  or by tome agent duly authorized inthat behalf. Such written
written.  acknowledgment is evidence of a new and continuing contract,

Acknow. 1. To take the case ont of the statute there must be no
m: only acknowledgment that the debt is due, but an
wm vnconditional promine, or & promise on a cendition
OB ®. which has been fulfilled, to pay the debt.

Bee, 58, C. 2. The old theory of presumption of payment from lapse
g of time was abandoned in Tanner v, Smart ®3: & C. 003),

Relating to Deeds

Are No. 7 of 1840, about execution of deeds,
No. 2 of 1877, about notaries and deeds.
No. 6 of 1866, about registration of deeds,

See No. 7 of 1853 for deed of composition, and deed
of arrangement,

Married Woman's Property
Ho 16 of There is no community of goods.

gl Wife's immovable property is her separate estate and
Wie's im-  jg liable for husband’s debts or engagements unless they are
;™Y nin connection with such property. To dispose of it iner vivos she
* Bec, 30 Must have husband’s wrilfen consent, but she may will it away withoul
Wite's earn-  his consent ; wife's wages and earnings form her separate property,

Inge. independent of husband’s control, debts and engagements, She may
i dispose of them as if she were a féme sole, Wife's jewels, implements
Jowels ete, Of trade and sgriculture form part of her separate property,
Beeo ML independent of hushand’s control, debts and engagements. She
I may dispose of it énfer wires with husband's consent, not neces-
K sarily written, but she may will it away without swck comsent

8
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Wile'smort- 1. Where o wite morigages her immovable property with-
P vl out ber husdand's written consent, the creditor cannot
Dessans- even tecover the money due on the bond, inasmuch

I.‘h as the general personsl incapacily of 2 iparried woman

:CLR 1= to bind bersell by 1 renders the inst t io-
' operalive even a5 a simple money bond.

Per Laws A married woman now, as before the passing of Ordi-
Toud pance No. 15 of 1878:, cannot biad herself by execat:

2CLE 12, ‘ing 3 money bond.

Thoris: 3. The property acquired during masrisge a hosband

Wite's Nabl- and wife, who are governed by the Thesawalame,

Hiy for hus- remains liable for the debts incurred by the husbaad

band's during marriage, nolwithstanding & sub t decree

M:‘l‘&“'"' of divorce e mensa et thore.

Homan 4. Dy the Roman-Duich Law, = married woman trading
Dutch-Law, openly with her busband's consent can sue for the pri
Miv'e vt of goods sold aad delivered without joining the husband
45.C. R in the suit.

Wife'sshare i igati

ity 5. Where = husband incurred an obligation er contvacty,

tat Sable nolwithstanding that he might bave been criminally

ﬁ?{:no: prosecuted for embezzlement, it was beld that the wife’s
oontractu, Jhare of the conmmon estate was liable to be sold io

RAGCH, satisfaction of such obligation, Felsinger's case in

‘.;'ud il Ramagsthan's Reports (1881} p. . doubted.

Givil Proce- Wife's separate estate liable for costs in 2 diverce action,

. o

a wife is considered féme s re .

o A separated wife is considered /¢ ole as regards her pro

ure Code.  perty, contracts, torts and right to sug, and being sued.

On the subject of:—
Lotteries, see No. B8 of 1844,
Gaming, see No. 17 of 1889,
Brokers, see No, 15 of 1889, part 2.
Pawnbrokers. see No. 8 of 1893))
Evidence in matters of coutract, under the Evi-
dence Ordinance.

%ac. ol of Where acontract is reduced to the form'of 2 docuamont of
o le  required bylaw to be reduced to the forin of a document evidence

of it must be the document ilself or secondary evidence of
its contents.

Ses Taylor Reduced to the form of a document; See Taylor section 406
ws, 406, (Seventh Fdition), and Cunningham on the Indian Evidence
Act pp. 240-242,

In sections 9280. of the Evidence Ordinance the following
subjects are dealt with:

Hec. 90 1. Exclusion of oral Evidence to contradict, vary, etc. 2
proved ducumentary contracl, ;

Sec. 93, 2. Exclusion of evidence to explain or amend ambiguous
document.
Bec. M. 3. Exclusion of evidence against application of docament

to existing facis.
Bec, B3, 4. Evidence as to documen! unmeaning in reference 1o
eaisting facts.
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5. Evidence as to application of language which can
apply to one only of several persons.

6. Evidence as to application of longuage to one set of
facts, 10 neither which the whole correctly applies.

Evidence as 10 meaning of illegible characters,

Parties able to give evidence against varying lerms
of document.

See Taylor on Evidence, sections 391-435, 1038, 1109, 1164, 1163,
See Cunningham, pp. 236-280, and above, Outlines of English

Zaw, Cb, xviii,

SELECT ILLUSTRATIVE CEYLON RULINGS.
LI —

Note.—For a forther collection of cases reference may be made to Mr,
Tiruvilangam’s new “ Digest ¥ now being publisbed in parts. The following
is not an exbaustive collection of cases beaung on the subject of Contracts, but
the summary of a select few rulings, Cases relating to Gifts, Leases, Partnership,
Agency and Negotinble Instr Is are not included here. In the belief that the
reader will po doubl consult the original reports, the cases sre cited by reference
to the page and not'to the case-name. The following Law Reportsare referred to :—

Ramanathan's Reports, 1820-33,
Marshall's Jodpments, 1883-36,
Morgan's Digest, 1833-47.

Austin's Reports, 1833-59,
Ramanathan's Reports, 1843-55.
Lorens’s Reports, 1858-59.
Ramanathan’s Reports, 1860-62, 1863-68.
Vanderstraaten’s Reports, 1869-T1.
Grenier's Reports, 1872-74.
Ramanathan's Reports, 1872, 1875-76, 1877,
The Supreme Court Circular, 8 vols.
Thbe Ceylon Law Reposts, 3 vols.
‘Wendt's Reports, 1882.83.

The Supteme Court Reports, 3 vols.
The New Law Reports.

Accord and Satisfaction.

(1) Although satisfaction and payment as well as set-of may
be pleaded and proved in discharge of a bond or other
specialty, still the payments must be notified specifically and
must be of a liquid nature,

Morgan, 37 (2) A plaintif cannot sue out execution after tzking the defen-

dant’s bond for a part of the judgment in satisfaction of the
whole.

Agreement.

Mz, 197 (1) Mutuality in an agreement may be presumed though the

Morgan, %0

defendant has not signed it.

(2) In anaction for work and labour when the defendant pleaded
a written agreement, and that one of the conditions thereof had
been broken by the plaintiff but refused to produce the agree.
ment. indoment was siven for the plaintifl
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Lor, 0. (3) An agreement to change one’s religion in consideration of
marriage is void.
Lor, ¥%.  (4) Anagreement whereby several persons agreed to sell and deli-

ver all the arrack distilled in their respective distilleries, for
payment to be made to each for the quantity delivered by
him held to be a joint-agreement, so tnat the vendor cannot
tue any one of the vendors for non-delivery of the arrack
distilled hy him.

Bam,%%)  (3) An agreement made by defendant, in consideration of plain-
tif’s agreeing to forego taking criminal proceedings against de-
fendant’s child is illegal,

mam 877)  (6) An agreement belween A and B to divide in certain pro-
£ portions the fish to be caught by them, though legal, was held
unenforceable, because, as there was no period of its en-
durance fixed, its duration depended on the mere will of
the parties, and any of them was able to retire from it at

pleasure,

#CR.6t.  (T) A agreed to marry B's daughter in consideration of B’s con-
sent to the marriage, but B subsequently proposed that
. daughter in marriage to C. It was held that the last fact

did not amount to a breach of B's contract with A,

Appropriation of Payments.

Austin, 5. (1) The general rule is that, in the absence of special agreement,
the creditor may apply the money to any account.

Ram, (ge.  (2) When a person, indebted on two accounts, made a payment,
OIS it was held that 1o constitute a legal appropriation under the
Roman-Dutch Law, either by creditor or by debtor, the ap-
propriation must be made at the time of payment and not
after. When evidence was doubtful as to such appropri-
ation, and when defendant was indebted on two notes, on °
one as maker and on the other as endorser, it was held that
payment should be appropriated to the former as the debt
most burdensome to the debtor.

(3) See above under Mazims, p. 102, and under Outlines of Roman-
Dukch Lass, p. 134.

Ballment.

Morgan, (1) A bailee who is not to receive any remuneration for the
custody of the property is not bound to take that scru-
pulous care of it which would otherwise be required of him.

3 Lorem, (2) A pawnee is bound to pse ordinary diligence in the care
and safeguard of the pawn ; and if the same be stolen
from him or lost without his default, he cannot be
held liable,

tler, ¢ (8) A pawnee is not liable for the value of the goods pawned
to him without his default. Though not able to recover
goods, he may yet recover amount lent on them.

1tor, us.  (4) Where an animal left with the bailee had fallen inta his
well and died, it was held that the burden of proving
that the well was properly fenced roundlay on the bailee
to support due diligence.and care on his part,
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Bam. Q&1 (5) The person to whom anything is lent gratuitously is bound

this to return it in the same orginal state, unless prevented
(burden of proof is on borrower) by irresistible violence
or unavoidable misfortune.

Ram (W (6) Where goods are deposited with another for safe keeping,

whether the bailment is gratuitous (despositum) or for re-
ward (localio operis faciends), the bailee is discharged from
liability, if the goods be lost by house-breaking and rob-
bery and not through any want of reasonable care on his part.

Bonds. (See Tiruvilangam's new * Digest,” part iii.)

Mor,163. (1) A bond, though not executed before a motary, is valid as
a personal security from the debtor, though it passes no
interest in, or does not act as incubrance on, land,

Mot.#3.  (2) Where the plaintiff sues on a bond with z peraity, the
Court may decree interest (which is nothirg more than
a legal penalty) though not claimed in the libel,

Mor., #87. (3} Constructive delivery of bond is sufficient.

3Lor, 38. (4} Judicial bonds need not be notarially attested.

Bemo Oy (6) Bondsin Ceylon stand on the same footing as simple con-

. tracts in England, and want or failure of consideration may be

proved by other evidence. Parol evidence is not admissible

to contradict the instrument, but may be to shew circumstances

under which it was entred into. (See above, Outlines of

. Roman-Dutch Law, exceptio non numeraiae pecuniae,)

*8:5C4%  (6) The rule of Roman-Dutch Law requiring the plaintiff to

prove payment of consideration in an action on a bond less
than 1wo years old is not in force in Ceylon.

3Lor., T3. {7} To an action on a bond the defendant may plead that it was
granted in consideration of advances to be made, but which
have not been made.

3Lor, %7.  (B) Burden of proof of consideration is on the defendant.

sLor., L& {9) Thereis no rule of lawwhich prevents the attesting wit-
ness to a bond from being called 10 state, and being eredited
in the statement, that he saw no consideration pass.

Composition.

3 Grenter, Under the Roman-Dutch Law a creditor may make a release

€hias of the whole debt without consideration, and the release witl
be operative unless obtained by foul means. One creditor
may give up part of his claim on consideration that another
should do the same.

Consideration.

Morgan, (1) Mautual consent of two parties is sufficient to render an agree-
ment obligatory on both:

(2) Where a deed of sale expressed clearly the receipt of consi-
. deration, the plaintiff was not allowed to shew non-payment
o L of consideration in contradiction of the deed.
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2lor, 18 (3) A contract to teach devil-dancing is not confra bonos more,
and the reward stipulated for may be recovered by action.

1 Lor, 18 (4) Withdrawing a complaint for assault is not an illegal consi-
deration for a promise Lo pay money.

Wendt, 6. (5) Forbearing to take criminal proceedings against a thief is illegal
consideration,

Vand., 192, {(6) A past marriage is no consideration for a contract,

M?E.)(I&m (7) Contract based on an agreement that one of the parties should
’ break his promise of marriage with a third party is illegal.

%{g'-jf’f;;: (8) Wherea Sinhalese woman sueda Mahommedan man ona
contract which was for future cohabitation, it was held
that, though by section 101 of the Mahommedan rules
of 1806, a contract of concubinage is legal, yet where the
party suing was a Sinhalese, the coniract came under the
Roman-Dutch Law by which a contract of concubinage
is void.

e (%) A contract by which one person agrees lo improve and
culiivate land, in consideration of a promise by another 1o
give him a lense thereof, requires to be notarial,

E}%ﬁ:ﬁ"‘l (10) An agreement to compromise a claim about which the parties

Wright 5 B differed is based on the good consideration of such
and 8. 509, compromise.

88.0.618%  (11) The acceptance of a promissory note for a smaller sum
than the judgment debt isa valid consideration for the
assignment of the judgment.

18.CC.®. (19) Where land was conveyed “out of free will and affection”
by A. on his son’s marriage, and latterly B, claimed the land
on a subsequent conveyance by A. purporting to be made ¢ for
money value,” it was held that the son and his w.fe were not
estopped from shewing that the first conveyance was made
*'for the vainable consideration of their marriage.”

t8CCa0e  (13) Parts of the contract being void for impassibilily of perfor.
mance the whole contract is incapable of supporting a suit,

ICLR.I0. (14) An agreement in the nature of a compromise, but not a bare
agreeme=nt without consideration, to take a lesser sum in full
satisfaction of the debt is binding and debars the recovery of
a greater sum than the one so agreed upon.

English and Roman-Dutch Principles.

3-';;}5?“ (1) Thelaws of contract, except in a few unimportant points, are
the same in principle in both the English and Roman-Dutch
Laws, and as all property in Ceylon fally under one descrip-
ton, nearly the same law of contract or of possession applies
equally to a bale of goods or to property in land.

Wendt, #87. (2} The English Law distinction between contracts under seal and
promises not under seal has no place in the Law of Ceylon.

Morgan, (3) The distinction between penalty and liquidated damages,
e peculiar to the Law of England, does not obtain in Ceylon.
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§8.C.C.p  (4) Under the Roman-Dutch Law (as held in Wickremesekara
v, Tatham, 3 Grenier, 1873, 31) & gratuitous agreement to' release
a debt or part of it isa good defence to an action for the
debt. The general rule of English Law, as settled by Curmpber
v. Wane snd other cases is Lo the contrary. We must lake it
now as settled English Law that a bare agreement to release
Clarance, a debt on payment down, or by instalment, of a lesser sum
Lo L (the case not being one of compositon with a common debtor)
is not binding in law. In Fostr v. Dawber (see above
ustrative Engiish cases) it was ruled that the obligation on a bill
of exchange or a promissory note may be discharged by
express waiver, and in Wickremesekera v. Tatham Sir Edward
Creasy seems to have regarded this as ruling that no con-
sideration was necessary.

2C LR, (5) Per Withers, ]I was certainly under the impression that
payment made by a person under a contract with which he
could not be charged for want of evidence to satisfy our
statute of frauds should be regarded as a voluntary pay-
ment, and therefore not recoverable in a court of law. Such
I understand to be the tenor of English decisions. How-
ever, it has been ruled otherwise by this Court in 2 Grenier
{1873-74), p. 34, Sitting alone 1 follow that decision.

Implied Contract.

Madel, ) Ifan express agreement be proved to have been entered into,
’ & party cannot, on failing to show performance of it on his
part, give up such express contract and have recaurse to the
obligation which the law would have implied in the absence
of any express agreement.

Marsb, 457 (2) Inorderto defeat a claim on an implied contract for the value
of services by setting up am express contract, such con-
tract must be shown to have been entered into by both par-
ties and must not be left to mere presumption or inference.

Morg.%.  (3) The law implies a contract where there is no agreement in
express terms.

) Giep, (4) An impiied contract may be gathered from conduct of, and

il correspondence between, parties.

1goRm.  (5) Where ane person is compelled to pay money which anothet

2 CLR.1%0, is compellable to pay, the law implies a promise that the lats
ter will repayit. Such implied promise is independent en-
tirely of any express contract of the parties by way of
guarantee, indemnity, contribution or otherwise.

Interest.
Vand., 57, (1) Compound interest on a bond is not aliowed.

Ram.qs2.  (2) Compound interest is illegal and cannot be recovered even
Haag e though expressly stipulated for.
The usury laws of Holland, being in_their nature merely local
enactmerts and unsuited to the condition of affaies in Ceylon,
Held briwe were not introduced by the Dutch, and were not in force
(sgainstons, during their rule in Ceylon, and therefore any rate of interest
' stipulated for could be recovered

(3) Bee above, p. 144,
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Joint Obligation.

3CLR ; ; ;
c'r:.slgn?? (1) Upon a joint contract where there is no partnership between

the co-contractors, and one of them is dead, the liability to
be sued survives to the surviving co-contractors alone,
and not to them together with the legal representative of the
deceased co-contractor,

" (2) Where several creditors joined together in suing upon a
joint contract all are bound by the act of one ; and, therefore,
payment to one of several joint plamntiffs of a joint debt in
respect of which such action is brought constitutes a
payment to all,

Minor Party.

1‘*;‘;-} o> {1) When an adult and a minor were defendants in an action on
: a contract, and the original Court considered the contract bad
as a whole, being bad in part owing to the minor, the Supreme
Court ordered the action to be proceeded with against the
adult defendant,

S, (2) Where a father ratifies or directs a contract entered
R into by his minor son ss the fathet's agent, the father may
sue for a breach thereof. 1If the son, however, acts indepen-

dently, he may sue by guardian.

1R {3) Under the Roman-Dutch Law a minor could not bind him-

self without the consent of his father, except with regard to
certain kinds of property. If he contracted, his contracts
would not hind him, although, if they were beneficial to th
minor, the other party would be bound (1 Censura Forensis
ix. 5). A contract entered into with the authority of his
father would bind the unemancipated minor, subject, how-
ever, to his right, in certain cases, if the contract was a de.

Honrer, C.J. trimental ore, to the remedy of resfitufto in infegrum, This
remedy is not available in cases where a minor practising a
trade or profession incurred liabilities in the course thereof.
(Semble, per Bonser, C. J. Trading is not of itself sufficient
to emancipale a filivs fumilias 8o long as he lived under the*
father'sroof), Where a minor and his father, trading tegether,
had granted a joiot and several note, it was held that the
plea of minority was not open to the minor, as the pote must
be presumed 1o have been made with the father’s consent.

$CLE.67  (4) Inan action on & contract of lease between minor's curatriz
and promiser it was held that the minor could not sue having
been no paty tc the coniract but the curatrix shculd.

Notice to Municipality.
B C.C, A Monijeipalty is cnlitied reither to the nolice of action nor the
138

limitation of time within which section may be brooght in an sction on an obli-
gation ex contractu.

Payment under a void Agreement.

e Money paid in pursuance of a contract, which is void under
$C.LR.I9L Or1d. No. 7 of 1840 for want of notarial execution, but which is

not performed, is recoverable by action,
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LoC., 1,

(1

@
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The period of limitation does not run against the right of
action to redeem a pledge so long as any debt remains due
upon a pledge.

Where A, botrowed B.’s jewellery and fraudulently pawned
them with C. without notice to C, of the loan,the Supreme
Court, finding the Roman-Dutch law on the point uncertain,
followed the rule ofthe English law, and held that the owner
of the jewellery could recover them without paying the debt
due on the pawn.

Quantum Merauit.

C.C, 45.

A, executed a mortgage bond in favour of B, and assigned
it to C. Bya collateral agreement between A. and B. the
bond was not to take effect until the completion of a certain
wotk by B.  B. failed to complete the work. Held, that the
assignee could not recover upon the mortgage even to the
extent of a guanfum merust for work done.

Rescission, Restitution.

ce,mw (1)
oR,1.  (2)
1 Vom
-patiles,

Touts 17

Sale.

160 (88]
Le.8&  (2)
ac,ee (3)
ke B

Oneside alone could not rescind a contract, nor would a
mere breach by one party give a right to the other to rescind
it.  When a breach of contract was accompanied with an
intimation of an intention of not proceeding further with it,
it was held to be at the option of the person with whom the
contract was made to elect to rescind it.

The remedy of restifulio in infegrum is available in all cases

where the contract can be shewn to have proceeded in total

misconception, The actio redhibilio ¢ quanti minoris for the

igsf:isﬁon of contracts of sale cannotbe applied to letting and
iring.

Where goods inferior to or different from those contracted for

were delivered—and the buyers, though it was agreed that
they should have facilities to inspect the® preparation of the
goods, were unable to inspect ﬂg,--il: was held that caveat
emplor was inapplicable, and the sellers must pay damage.

When a firm in India supplied a firm in Ceylon with a particular
description of goods ata fixed price as ordered, it was held
that the Ceylon firm could not repudiate the contract or re-
fuse to accept delivery on the ground that they had in-
tended to order a different description of goods.

‘f'o say that 2 horse ‘“has never been tried in harness but
is a good saddle horse” is nota warranty that be will
go in harness ; but if wilfully false within the knowledge
of the person so stating, it is such a misrepresentation
as entitles the buyer to avoid the sale

By the Roman-Dutch Law there is implied in every con-

tract of sale of goods a warranty by the vendor that the

purchaser shall bave the absolute and dominant enjoy-

ment of the goods. But before the purchaser can recover

damages for the breach of such warranty, or claim back the

price, he roust suffer eviction by the judgment of a compe:
T
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tent Court that the goods were the property of some thirdl
party. Such judgment is not binding on the vendor unlesf
he is called upon to warrant and defend the purchaser’s title:

5) Where a2 purchaser of land sues the vendor on a breach of ex
( p

press warranty of title, and fails to establish such expres
warranty, he cannot avail himself of the warranty implied bi
the Roman-Dutch Law. |

{6) The contract of purchase and sale is completed as soon as the

contracting parties are agreed upon the thing to be sold and
the price to be paid (4 Cersura Forensis xix 1). This contract—
[ am speaking of the Roman-Dutch Law—need not be ir;
writing ... ... Our local laws have, however, modified thc
Roman-Dutch Law relating to the sale of moveables. (See
section 21 of Ordinance No. 7 of 1840.) A contract com-
plying with that requirement becomes complete, but the
nerus of the contracting parties is not dissolved until both
the article has been delivered and the price paid or satisfied:
It is true that the risk of the article sold is with the purchaser
as soon as the contract i3 complete, but the article
does npot become the purchaser’s own till he has
secured the eacua possessic of it by delivery, and has
paid the price, or, if the contract is in writing, has
granted the payment of the price. It isclear that unless the
buyer has the vacua possessio of the article he has not the ful
dominium over it (see Berwick's Poef, pp. 19, 30, 112, 136, 174,
179, nntes). Tradition is the effective way of giving vacua posses-
si0, and that may be literal or symbolical and fictitious. It is
literal if the thing is given into the hand of the purchaser, It
is symbolical if the key of the room in which the articles
is sold is handed to the purchaser : if the purchaser puts his
mark on things very heavy of draught ; if the things are pointed
out to the purchaser in his sight (lreditic longes manus) ; or if
the purchaser has the things in bus custody and control at the
time of the completion of the contract by leave or authority
of the vendor (2 Censura Forensis, vii. 1; 4 C. Forensis xix. 1;
41 Voet i. 34 ; Berwick's Voet, p. 141, note). There must, how-
ever, be a delivery which transfers the wacua possessio, if the
purchaser is to acquire a better right to the thing than a
pledgee of the same article under a registered contract in
writing without possession. A contract of pledge creates 2
Jus in re which a comtract of purchase and sale does not.

Specific Performance.

Both by the Roman-Dutch Law and by a long series of
decisions io our Courts the doctrine of specific performance
of contract had been recognised as part of our Law, Per
Lawrie, J.—Our Courts in Ceylon are Courts of Equity, and I
do not doubt that they have power to interfere and decree
specific performance of agreements, I for one may say that for
mapy years I bave regarded the chapter on specific per-
formance in Siory's Egquity Juris as applicable,
and as of authority, in Ceylon. The right specifically to
compel a person to give scmething which he has promised
to give, or to do something which he has promised to do,
has been frequently recognised in our Courls, If the thing
cannot be given or done, then its equivalent, id quod crediferis
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inferest praestationem fieri, is exacted. The principle of
compelling the specific performance of a covenant to sell a
piece of land his been distinctly recognised in D. C. Negombo,
14,007, (S.C. Minutes, Nov. 19, 1886). The Civil Pro-
cedure Code. sections 331 ef seq., takes this law for granted.
See Herbert’s Grofius p. 300 ; Morgan and Beling (1837),
p. 145 ; and Grender (1873), p. 39.

Saretyship.

(M

()

(3

(4)
()

(6)

M
(8)

A surety may compel the creditor to discuss the principal
debtor’s property, whether specially or generally mortgaged,
even when the creditor has purchased it for valuable consider-
ation from the debtor.

A creditor paying a mortgagee is entitled to stand in his place
without cession of action.

A surety to the Crown, paying principal’s debts, is entitled
to the rights of the Crown, without there being cession of
action,

A cession of action can be granted pendenle lite.

A co-obligor, pending his action for contribution, having
obtained a cession of action, is entitled to the creditor’s rights,
on proof of payment of debt.

It is essential to the validity of a guarantee that the consider-
ation for it should appear expressly or by any necessary
implication from its terms.

Undue, though not wilful or intentional, concealment of
material facts discharges the surety from his obligation,

Writ of execution against a surety may be moved for in the
case inwhich judgment was obtained on the debt without a
new action,
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MASTER AND SERVANT IN CEYLON.

Oy Ot

This division of the bock is devoted to a collection and arrange
ment of the most important rulings of the Supreme Court on the Lan
of Master and Servant in Ceylon. With two exceptions all tht
decisions herein collected relate to the Labour laws as affectin
planters. There is only one reference to Ozd. No. 28 of 1871, and al
the other references are to the three Labour Ordinances No, 11 of 1865
No. 13 of 1889, and No. 7 of 1890, 'The usua! abbreviations are uses
in referringto Reports. In the treatment of the Orwell Cooly Cus
lengthy guotations are made from opinions which, however importan
in other respects, have not the binding force of law, but no apolog
is needed for those quotations. The arrangement is under the followin
heads alphabetically:—

Breach of Contract by Employer, p. 156,
Character in Servant’s Begister, p. 157,
Employer’s Right to Punish, p. 157,
Journeyman Artificer, p. 157,

Liability of Estate Owners, p. 158,
Liability for Pervanls' Acts, p. 158,
Misconduct, as Desertion ete., p. 159,
Month's Notice to Clerk, p. 168,
Monthly Service, p. 166,

Not Servants, p. 167.

Period of Absence, p. 187,

Prosecutor, p. 187.

Be-engaping, p. 167.

Rescission of the Contract, p. 168.
Seducing from Service, p. 170.
Transferring Service, p. 170

Wages Unpaid, p. 171.

‘Wrilten Contracts, p. 173.

Over against each such main heading is given, as far as it ;
rossible, the exact section of the Ordinance bearing on the subjec
The marginal notes are not meant so much to be summaries as help
towards easy reference.

Breach of Contract by Employer (Sec. 4 of Ord. No. 11 of 1865,

Tirimale v The offence created by section 14 of Ord. No, 11 of 188
S springs from breach of contract on the part of the employe

with an individual servant; the case of each servant is th
matter of a separate offence, depending each on its ow
circumstances, involving the ascertainment from the servay

the wages due to him, and so on. So a e by 17
Refustag 4o against D. with refusing to paying T. (the kangani) the wage
pay cool of himeelf and of 170 coolies, not named, of his gang, w

wiges to
Kangani.

held to be limited to the case of the kangami only, Semdl
that an employer cannot refuse to pay the wages of a coo’
to a kangani authorized by the cooly lo ask for them, mere
on the ground thet the kangani owes him (the employe
money.

GO\ lgtt‘? AEPEAE UNIVERS T
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“ Charaeter” in Servant’s Reglster (Ord. No. 28 of 1871).

(1) When a servant was dismissed from his master’s service for

Prier v,
Neate.
& B.0C, 4

tlons,

Lawrie, J.
does not
condem

the custom

of mar!
sick, th

he thinka it

s not Jegal.

(2)

repeated drunkenness, and the master transcribed, in the face
of the servant's previous * characters,” the reason of his dis-
charge from service, and the date ; and it was found that the
master did not so transcribe sn malice, and the transcriptions
were true in fact. Held, that the master’s transcriptions were
privileged communications to persons to whom the servant
would, in ordinary course, shew the characters, and that an
action of defamation was not sustainable thereon,

Entry ir a pocket-register as to a servant's character or 2
letter to the Registrar of Servants as to the cause of discharge
of a servant is a privileged communication,

(3) The occasion of 2 master entering in the pocket-register of a

servant the cause of discharge of the servant and the
servant’s character is a privileged occasion. When the occa-
sion is privileged, bena fides must always be presumed, and the
onus of proving malice and absence of boma fides rests on the

plaintif.

Employer’s right to Punish.

(1) A master has no right to stop any portion of his servant’s

wages for misconduct.

(2) For a superintendent to mark coolies *“no name” or “half

pay" as punishment for alleged want of care in their

work is to arbitrarily fine them. This is illegal.

(3) Arbitrary deprival of pay is illegal. By the custom of

the Planting districts the punishment of marking *sick ”
or giving only hall a day's name has been adopted as
the best means of preserving discipline 2nd of ensuring
afair day's work. (This is instead of the severe punish-
ment of dismissal allowed by the law.) “I do not say
this is strictly legal, but I hesitate to condemn it because
it may be so universal and wellknown a custom that
it now forms an understood condition of the contract
of service of Tamil coolies.”

Journeyman Artificer.
(1) Where the complainant entrusted the defendant with g

pu v,Gam
63.C.G., 149

Meaning.

watch to be repaired, and the defendant, who was a
clock repairer by trade, took the watch to his own house
of business for repairs, but failed to complete the repairs
or to return the watch, Held, that those facts did not
constitute the defendant a “journeyman artificer ” so as
to render him liable to a criminal prosecution under
Sec. 11 of Ord. No. 11 of 1865. A “journeyman artificer”
means an artificer in the regular employ of an employer,
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* Journeyman artificers " in Ord. No. 11 of 1865 means
all skilled workmen in the regular employment .of an
employer, not being in-door servants nor out-door labourers,
who are by law presumed to work by the day for day’s
wages, including those who legally rontract to work and
serve for a longer time, A machine ruler in a printing
office, who has entered into a contract of monthly service,
is a journeyman artificer within the meaning of the O1dinance.
In P.C. Gampola, 25,204, Creasy, c.j., held that a man was
a journeyman artificer, although he had contracted to serve
for an indefinite period, namely, until he had repaid an
advance. If an artificer who enters into such an indefinite
contract is liable to punishment imposed on 'f journeyman
artificer” by Sec. 11, much more is an artificer liable
who enters into a definite contract of monthly service.

Liabllity of Estate Owners ete. (From Siebel's collection

(M

(2

@

)

(6)

N.B

of cases.*)

Where the owner of the estate supplies superintendent
with funds, and the latter has no right to pledge the
owner's credit, the owner is nof liable,

Where the owner keeps superintendent supplied with funds
and gives no authority, express or imphed, to superin-
tendent to take goods on credit, the owner iz not liable,

Where the owuer does not keep superintendent supplied
with funds, but is himself settling accounts, the superisnéen-
dent is mot liable.

Where coast advances have been made bona fide, though not
very wisely, by the superintendent, the ioss should fall
on the estate and nof on the superinfendent,

Estate proprietor setting fire to a clearing is responsible
for consequences. Negligence is presumed.

~~The above are all rulings of the Appeal Court.

Liability for Servants’ Aets.

Malhamity
case,
48.C.C. 130,

Cuniess
the acta of

m

@

A. had control over an estate and over B., who was employed
under him. A. gave B. orders to shoot trespassing cattle, pro-
vided he could not catch them. B. shot C.'s buffalo without
lawful excuse for doing so. Held, that C. was entitled to re-
cover damages from A. as B.’s act was within the scope of the
employment, and an employer is responsible for the tortuous
acts of his servant even though done contrary to his duty to
his employer.

A man may be civilly liable for a misfeasaance of his servant
done in the course of his employment, but fo render him
criminally Hable you must show the mens rea on his part,
unless the legislature has thonght it proper to enact that the
master shall be criminally liable even without the mens rea ;
and, as the Judges pointed out Christo/m v. Loulion (L.R.
22, Q.B.D. 736) it lies on those who assert that the legis-

* Siebel's Liability of Estale Oicners, pp. 48, A. M. & J. Ferguson, 1877.
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lature has enacted such a departure from the general prine
ciple to make that out convincingly by the language em-
ployed. As Baron Pollock put the matter tersely in Roberts v.
Foodward (LR, 25 Q.B.D. 412) “ We know of no instance
in which a master is crireinally responsible for the act of his
servant, unless he is made so by statute, or unless the act of
the servant is, from its very nature, the act of the maater,”

Woodward, :
cted.  Misconduct, as Desertion, Ensolence, ete. (Sec. 11 of

Hunt v,
Muthan
4 500,83
Conviction
for deser-
tlon does
not  meces
sarily end
marvica,
Rowe v.
Munasami
§5.0.C., 18
Wantof aig-
natare does
pot invall-
data notice.

)

2

3

)

Ord. No. 11 of 1865.)

The conviction and imprisonment of a servant under Sec. 11

of Ord. No. 11 of 1865 for unlawfully quitting his master’s
service does nof of iself lerminafe the service, nor does it effect
a dissolution of the contract so as to be a bar to a fresh pro.
secution for a subsequent breach of the same confract,

Defendant charged with quitting complainant’s service, De-
fendant had sent complainant a registered letter, giving him
notice of intention to quit service but had nof signed the nolice,
Held, that the notice was sufficient to determine the contract
of service tbough it was not signed. Notice may be verbal,
or in writing ; no particular form is needed ; may be given
personally or by authorized agent, all that is required is that
the servant should communicate to his employer an un-
conditional intention to quit service at the expiration of the
warning. The mere fact that the defendant did not come:
for his wages ar the expiration of the notice cannot be
regarded either a5 a waiver of the notice or an implied re-
newal ot the contract to serve.

Grave injustice done to coolies serving under a head kangani
would give the kangani reasomable casse to leave the service
without notice.

The fact that a person, as superintendent, has the control of
the labour force on another’s estate is not of itself sufficient
to make such superintendent the *‘employer” of the labour-
ers on that estate, To prove a charge of deserting against a
labourer there must be proof of a verbal contract of service
between such labourer and such superintendent.

In a prosecution under Sec, 11 of Ord. No. 11 of 1865 it
must be proved that the order was given by a person whom
the servant was bound to obey. Where an order was given by
the assistant superintendent and disobeyed, it was held by
two judges against one, that the prosecution could not be
sustained as there was no evidence to show the nature and
extent of the assistant superintendent’s authority over the
coolies, Clarence J. (dissenting) held it to be a ** notorious
fact, within common knowledge and not requiring proof, that
tea estates are cultivated by the aid of coolies working under
paid ‘superintendents’ to whom is entrusted the responsibility
of dealing out to the coolies all usual and lawful orders
necessary to the cultivation of tea estates; and any such
paid ‘supetintendent’ or * assistant superintendent’ has prime
facie authority to give such orders, and disobedience of such
orders is primw facis disobedience of ordersin the service of -
the employer.” .
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(6) Monthly servant obtained leave for whole of October, 1860,

éahg%'&m promising to return to service atthe end of that month, and
cinglech failed to keep the promise. Master prosecuted servant for
Rates ser- unlawfully quitting service in February, 1891, Held, that
e the defendant was not in the complainant'’s service at
24 of Ord, the date of the alleged desertion, on the ground (by Burn.
No 2 ol side, c..) that the contract of service was suspended during
Sec. b of the month of October by reason of the leave, and was
LA therefore mot renewed by operation of law at the end of

that month ; and on the ground (by Clarence and Dias, 1..)
that the granting of leave of absence for a whole month
terménaled the service, being irreconcilable with the sub-
sistence of a contract for monthly service.

Dumphy . (7} An employer of coolies bound by the ordinary contract of

1 é.n.n monthly service is under no legal obligation to make rice
s for advances, and the coolies are not entitled to quit service
adravces. merely because such advances are not made.
DeraySamy  (8) The liability of 2 minor to punishment for desertion under
Meenatchy. Ord. No. 11 of 1865 depends on the age or mental and
15830 bodily capacity of the minor. The mere fact of minority
minor to be will not relieve minor from responsibility. In the case of
g e Alagan v. Alagy the Chief Justice (Sir Bruce Burnside)
tion. referred to a case (in Ramanathan's Reports) in which the
Bornsida dictum of Clarence, 3. was to the effect that “undoubtedly
83, a minor may enter into a contract of service so as to
f%. ’ render himself liable to statutory punishmentfor desertion;
1RO, 4 but this assumes that the minor is old enough fairly to

comprehend the situation and its circumstances.” The
decirion of Clarence, 5, however, acquitted the minor in
that case, because he was “a minor and sickly.” Taking
the dic/wm and decision together, it would seem that the
question in each case would be one of facf and not of /aw.

Alris v, (9) A cooly employed by the P.W.D. to break metal, whose

. .3, pay depended on the quantity of metal he broke, ia liable to
bl punishment for desertion under Ord. No. 11 of 1865,
- g The case distinguished from Suppizkv. Veerappen (8 S.C.C., 53)
SR when Burnside, C.J. held that a cooly employed on a weeding
guished. contract was on job work, and that because that cooly was

not paid monthly wages at a daily rate, but was paid
monthly at any daily wage he might eam, he was free to
work or not as he chose.

Mocleanv. (10 A tea estate kangany who refuses to obey an order to perform
Py A manual labour in the reasonable belief, founded on the previous
i Bl course of business on the estate, that it is no part of his duty
duties only to perform such labour, is not guilty of wilful disobedience
Ul under Sec. 11 of Ord, No. 11 of 1865.

Maslean v.  (11) When a servant is in the custody of the law Ais service &
N suspended, and he cannot be then said to be in the service of
AL AuoN. his employer. That being so he cannot be found guilty of
g insolence under Sec. 11 of Ord. No. 11 of 1865, for the

pands ‘uge by him, when in custody, of abusive language towards his
. vice, T titute the offence (of insolence) it is
Indzment ‘master. o constitute ) ] :
of Houser. seesentral ‘that it should be committed in the service of the
0., employer. I am of opinion that when a man is in the
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custody of the law his service is suspended; he cannot

during that time be said to be in the service of his employer.
y Yngly to Rightly or wrongly—in this case wrongly—the man was in the
' custody of the law ; one might illustrate it by the casc of a

servant, while in a court of justice being tried for an offence,

pouring forth a volume of abuse against his master; that
: would be an undoubted contempt of Court, but no one

could imagine it wes an offence committed while in the

master’s service, even although he and all the coolies of the
g estate were in Court.”

| Orwetcosty  (12) March 1, 1896.—Mr. Taylor, Superintendent, Orwell estate,
PPl 4 gave his kangany lumdu st his own request. March 7,
1898, Pacts, 1896.—MTr T. received notice from 65 coolies of intention
to quit uniess arrears of wages were paid. March 8, 1896,—
Mr. T. groclasmed by beat of tom-tom that the coolies would be
paid that day, and when payment was made as announced
the 65 coolies who had given notice (Mr, Taylor says) * refused
lo come for thesr money, alihough they were in the lines af the
time,” March 9, 1896,—The defaulters did not turn out to
work, and when asked ‘‘to come af omez to the store to
receive their wages, they refused to do so.” Marchi 10, 1896.
—The defaulters left the estate, and Mr. T. instituted case for
desertion. March 31, 1896.—The Police Magistrate of
Gampola acquitted them,

Grounds of *“The men appear to have been on the estate at all events the

(b8 mens,  Whole of Monday (March 8, 1896). Considering all the circum-

tances, and following the opinion expressed by the Supreme Court

pickson v, in P.C. Kandy, 24,681, Dicksor v. Pereva, I am not prepared to

Perers.  hold that the fender of wages by My. Taylor as described by him was

Ineufficlent  faniamotint fo payment ; in other words, the defendants cannot be

tende®.  considered not to have properly exercised the liberty given to them

sinciair v, nder sec. 21 of Ord. No, 1t of 1895, The case of Sinclair v.

. Ramasamy.  Hamasamy, if I judge aright the judgment in that case, supports the
view I have taken in this case,”

Mr. Taglov's The Attorney-General refused to allow appeal chiefly on the
wplichtlon  oqound, that motice by tom-tom was not sufficient evidence of legal
tender of payment. The Chief Justice refused revision, although
« Bevlslon  Mr, Taylor's counsel stated that there was a point to be determined,
! " vig., whether it is legal for a man fo demand hés pay within o given

Bolut . time, and then pusgosely absent himself to put it completely out of “ome’s

for appeal
rafused.

i o g power to comply with his demand.
Mr. P. ““The question of what is criminally punishable desertion is

. Domhorst,  governed by section 21 of Ordinance 11 of 1885, and sections 6 and
! Leader 7 of Ordinance 13 of 1889 as modified by sections 1 and 2 of Ordi-
. eihe U1 nance 7 of 1890.

dssartion, According to the first enactment, section 21, a servant cannot be
_ ned by punished for desertion, if at the date of the alleged desertion his
of  wages were unpaid for a period longer than a month, and if 48 hours
18,158, before desertion he demanded the wages so due, and the master
neotion  refused or failed to pay them. This enactment pre-supposed that

b the  wages were not only due, but payable at the end of the month,
1 eooly camm.
Reeurné of Section 6 of Ordinance 13 of 1889, recognising that a month’s

., Wesections.  yyoec became due at the end of the month, made them payable with-
in the first three days of the ensuing month, in the case of a labourer,
v
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i, an Indian cooly employed in other than domestic service. In
thus fixing the time when the wages were payable, this section in
my opinion may be read as amending section 4 of Ordinance 11 of |
1863 (so far as that section referred to an Indian cooly), which
merely enacted that the wages of such servants shall be paid monthly, |
Section 6 of Ordinance 13 of 1889 does not expressly refer to section
4 of Ordinance 11 of 1866, but I take it that thisintention to amend
or add to the section of the first Ordinance in this respect, may be
fairly inferred from the words of the preamble of Ordinance 13 of
1889 : *'Whereas it is expedient to amend in the particulars here-
after mentioned Ordinance 11 of 1865, and of the 2nd section,
“This Ordinance shall so far as is consistent with the terms thereof,
be read and construed as one with the Ordinance 11 of 1865."
Section 7 of 13 of 1889 re-enacted the proviso of section 21 of Ordi-
nance 11 of 1865, requiring 48 hours' prior demand of wages by the *
servant, and a refusal or failure by the master, to justify desertion,
the intention no doubt having been to substitute for section 2| of 11
of 1865, the proviso in the later Ordinance, so far as an Indian cooly
was concernad. But this intention has te be implied.

Section 1 of Ordinance 7 of 1890 made the month’s wages pay-
able “ 60 days from the expiration of the month during which such
wages sball have been earned,” and section 7 made gesertion not
criminally punishable only in the case where a month’s wages had
not been paid in full within sixty days from the expiration of the
month during which such wages shall have been earned. It will be
seen from the above Tesumé of the different sections of our Labour
Qrdinances that there are two inconsistent enactments relating to
desertion-—Section 21 of 11 of 1865, and section T of 13 of 1889 as
amended by section 2 of Ordinance 7 of 1890, By the former, which
has not been expressly repealed, and which appears in the last revised
edition of the Ordinances published by authority, a servant, which
by the definition clause includes * labourer,” can, if a month's
wages be due to him, leave service without criminal liability for de
sertion, if 48 hours before leaving he demanded them, and his
master refused to pay them, By thelatier the wages are not pay-
able until within 60 days from the expiration of the month dyring
which such wages shall have been earned, and 2 servant could avoid
criminal liability for desertion only by shewing that his wages earned
for 2 month had not been paid within sixty days after the expiration
of the month during which such wages shall have been earned. This
anomaly has arisen from the omission of the legislature to expressly
declare in section 7 of Ordinance 13 of 1889, that the proviso there-
in contained was substituted for the provizo in section 21 of Ordi-
nance 11 of 1863, so far as the latter related to Indian eoolies or
labourers.

That no doubt was the intention when the proviso was re-
enacted, but guod voluil mon dixit, The result is that the planter is
liable to be deprived of the privilege intended to be conferred on
him of making a month’s wages payable within 60 days after the
expiration of the month during which such wages shall have been
earned by a demand for wages due before the same are payable, If
the matter was res #ova, 1 should have given it as my opinion that
inasmuch as 13 of 1889 and 11 of 1865 were to be read together, and
the former professed to amend the latter, that when the legislature
amended section 7 of 13 of 1889 by omitting the proviso, it in=
tended thereby to deprive the cooly of availing himself of the like pro-
viso in section 21 of Ordinance 11 of 1866, Criminal statutes are 50
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doubt to be construed to the advantage of those prejudicially affect-
ed, but would it be a too far-fetched intendment, and would it be
an infringement of this beneficial rule of construction to say that
the proviso in section 21 relating to 48 hours’ prior demand for
wages, no longer applies to Indian coolies? In rhy humble
opinion it would not. Itis a recognised rule of construction that
the language of every enactment must be so construed, as far
as possible, as to be consistent with every other which it does
not in express terms modify or repeal; but when two
passages are irreconcilable, the earlier stands impliedly repealed by
the latter. But I am concluded by authority. In Henly vs. iWellayan
1 Supreme Court Reports page 136 ef seq,, it was held thatan Indian
cooly when charged with desertion, has two defences open to him,
founded on non-payment of wages ; be has the old defence under
the Ordinance of 1865 in respect of wages left unpaid for more
than 2 month ; but to avail himself of this he must have made the
demand 48 hours before leaving, and he has also the new defence
under Ordinances of 1889 and 1890. For the latter defence no * de-
mand ' is necessary, but the period during which wages must have
been unpaid is 60 days. If the legislature intended such inconsis-
tent provisions to co-exist then cadi! questio. But I venture to
doubt that any legislature could seriously have intended to relieve
the master by enacting that he has 60 days’ time to pay a month's
wages, and at the same time enable the cooly to nullify this privi.
lege by enforcing a demand of wages not payable though due.

Place the provisions in parallel columns and their inconsistency
is apparent.

Ordinance 11 of 1865, section  Ordinance No, 18 of 1889,
: section 6, as am Ordinance
No. 7 of 1890, section I ;—

Wages shall be payable month.
Iy within 60 days from the expir-
ation of the month during which
such wages shall have been
earned

(Whatever this may mean.)

-Wagea shall be paid monthly.

Ordinance No. 11 of 1866,
section 21 :—
No servant shall be liable to
punishment for.........desertion
eersssvesnannes woandf 2t the time of
such alleged offence his wages
shall have been unpaid for any
period fonger thana month, pro-
vided ...ieverrersirsnnrsineann-ooathat
the fact of such wages being due
shall not affect the liability of
such servant to punishment un-
sder the Ordinance, unless he
shall at least 48 hours previously
to the time of such alleged
offence have demanded from his
employer the payment of bis
wages so due, and the employer
shall have refused or failed to pay
the same,

Ordinance No, 13 of * 1589,
section 7, as amended by section #
of Ordinance 7 of 1890 :—

No labourer shall be liable to
punishment for neglecting or re~
fusing to work or for quitting
service without leave or reason-
able cause or for disobedience or
neglect of duty, if at the time of
such alleged offence the monthly
wages earned by -him, shall not
have been paid in full within the
period specified in sub.section
(1) of section-6, (sixty days from
the expiration of the onth dur-
ing which such wages shall bave
been carned.)
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In my opinion these are conirarice leges and the maxim ubi !
dut contrarie leges sunt semper antiguas abrogal nova applies. How- |
ever, this is the present condition of the law in Ceylon of Planter .
and Indian cooly in regard to the offence of desertion.” I

The enactments affecting estate coolies have undergone some
patching, First, the Ordinance of 1865 was amended by Ordinance .
No. 16 of 1884, which again was repealed by Ord. No. 13 of 1889, °
which purports to deal with the labourers and kanganies * common-
ly known as Indian coolies” ; Ord. No, 13 of 1889 bas been altered
by Ord. No. 7 of 1890. The 21st section of Ord. No. 11 of 1865
provides in effect that no cooly shall be punishable for desertion, if
his wages have, at the time of leaving, been unpaid for any
period longer than a month, and if, forty-eight hours before
leaving, he shall have unsucessfully demanded his wages. This
section is not expressly vepealed by the Ovdinances of 1389 and 1890,
nor can we suppose that theve wasany iniention dovepeal it implicdly, the
latter two Ordinances relating only to Indian coolies and being
not inconsistent with themselres. "We must take it, therefore, that sec.
21 of Ord. No. 11 of 1865 subsists in force side by side with secs. 6
and 7 of Ord. No, 13 of 1889, asamended by Ord. No.7 of 1890,
The effect of these two latter sections as so amended is, that no cooly
shall be punishable for desertion, if the monthly wages earned by him
shall not have been paid in full within sixty days from the expiration
of the month during which such wages shall have been earned, The
result is that a cooly falling under the category of # Indian Coolies”
has, when charged with desertion, two defences open to bim tounded
on. non-payment of wages—he has the old defence under Ord.
No. 11 of 1865 in respect of wages left unpaid for more than & month,
but to avail himself of this he must have made the demand 48
bours before leaving ; and be has also the new defence under the
Ordinances of 1888 and 1890, for the latter defence no * demand "
being necessary but the period during which wages must have
been paid is sixty days.

“ Reading between the lines of Mr, Dornhorst's very clear and
able opinion, it is not difficult to see that, but for the ruling
of the Supreme Court in Henly v. Wellayan, Mr. Dornhorst would
have decided that the earlier enactment was repealed by the later
and that, therefore, coclies could not demand their wages within
48 hours.and walk off the estate at the expiration of that period
if they had been paid up to within 60 days of the expiration
of the month for which they claimed wages * * * Tt only requires
a short Ordinance declaring that any provision in any previous Ordi-
nance {especially Ord. No. 1l of 1865} inconsistent with Ord,
Nos., 13 of 1889 and 7 of 1890 shall be repealed ® *® Inasmuch
as secs. 6 and 7 of Ord. No. 13 of 1889 are decidedly incon-
sistent with sec. 21 of the principal Ordinance, we cannot under-
stand how an experienced Judge of the Supreme Court Bench
could maintain that the latter bas still force concurrently with the
other * * * That the Legislature .did intend to repeal sec. 21 of
Ord. No. 11 of 18656 admits of no possible doubt.”
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“There are two inconsistent enacments relating to desertion® & ®
The anomaly has arisen from the omission of (the Legistature
to declare expressly insec. 7 of Ord. No, 13 of 1889 that the
provision therein contained was substituted for the provision in
sec. 21 of Ord. No. 11 of 1865,

* The following are the propositions we deduce from the several
{Labour) enactments, and we should wish to know whether they are
inconsistent with the language of any of the sections :—

(1) Thbe labourer is a monthly servant, entitled to be paid his
wages monthly, and to leave on a month’s notice.

(2) Failing notice at the end of the month, there is an implied
contract to serve the following month ; but the renewal of
the engagement is no bar to the enforcement of a claim for
wages the following month by law,

(8) If January’s wages which are due on 1st February are unpaid
for a month at the end of February, the labourer may
demand payment within 48 hours ; and, failing payment, he
is free to leave.

(4) If January’s wages are unpaid on 1st April, that is, within 60
days of the expiration of the month in which they were
earned, the labourer iz entitied to leave without any demand
or any notice. We venture to think that, if the a pro-
positions represent the Law, there is no inconsistency in them,
and that in Henly v. Wellayan the Supreme Court upheld
the intention of the Legislature. There is reciprocity in the
extension of time for payment of wages by the Ordinance
of 1890. Where master or cooly agrees that the wages shall
remain in arrear for more than a month, the eooly becomes
entitled at the end of the second month to leave without
notice. Our evening contemporary (the Times) and some
of our planting friends are mistaken, we submit, in thinking
that a labourer may not claim his wages (subject, of course,
to deductions) at the end of every month; but his service
continues for the month on which he has entered, If the
wages be unpaid that month too, then he may make a
peremptory demand, non-compliance with which within 48
hours frees him from service. If the wages be in arrear 60
days, Ew facto the contract of service ends if the cooly desires
it. This is our understanding of the law,

“We adhere to the view that the alternatives of quitting after
demand of wages when they are ome month in arrear, and of
quitting without notice or demand when wages are two months in
arrear, do not carry any contradiction or inconsistency.

“ As a matter of law we are quite willing to accept the diclum
that the Ordinance of 1865 is inconsistent with that of 1890. But
we hold there is o inconsistency or condrariely aslalmalter of fdel, in
the provisions that a man must allow his master 48 hours to pay up
when fuwo months' wages are due to him, while, where fhree months'
wages are due, he is free to leave without any demand. We would
lock upon such provisions as consistent because they are graduated : —

(1) A month's notice, if a month's wages, or no wages, are due,

() A demand of payment within 48 hours, if one month’s wages
are due.

(3) Neither notice nor demand if three months' wagesare due.”
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“ The law on the subject of desertion, stripped of legal quib-
bles is simply this. An estate cooly is a monthly servant, that i,
his engagement is for a month’s service, and there is an implied con-
tract to serve the following month, so that, if he is desirous of leaving
he must give a month’s notice to his employer. His wages become
due on the 1st of the month fullowing the month on which he
worked on the estate. If his employer refuses payment of bis
wages he can sue bis employer for them ; but if the wages earned
by him, or the debt for wages, remained unpaid af least for o
month after it ought fo have been paid, the labourer is not liable
to punishment for desertion, if 48 bours befcre such desertion
he had demanded the payment of his wages. By the amending
Ordinances of 1889 and 1890, if the wages of the labeurer are
left unpaid for sixty days from the expiration of the month
during which such wages shall have been earned, he can leave
the estate without giving the 48 hours’ notice required by the
old Ordinance (No. 11 of 1865). Where is the difficulty® in
understanding the simple matter? Where is the anomaly, where
the inconsistency, where the contradictoriness "

Month’s notice to Clerk.

Wi,
ringhe v,

.
2CLER, 88

A clerk as such is not *a domestic servant,” and is not
entitled, before dismissal, to a month’s notice or a month's
wages, unless the terms of his engagement were on the footing

_of the custom as to the month’s notice or the month’s wages

usually governing the contracts of domestic employees with their
employers.

Monthly Service. (Sec. 3 of Ord. No. 11 of 1865.)

C'cazw! .
M .
Q&G&‘:lﬂ,
Mooth in
Sec. 8 ia nob
menth of
days of
work.

==

M

§ 8.G.C. 88
Monthi
servan]

(1) In a contract of service from month to month made
between employer and labourer by parel, which contains
a term that the servant is to be paid at a specified rate
only for every day that he works, a corresponding term
will be implied on the part of the employer, unless the
contrary is expressed, fo furaish the servant with work, or to
give him the opportunily fe work, on all usual working .days
during the pericd of the service.

(2) An estate cooly after giving, on March 2lst, 2 month's
notice to leave, did not work for thirty daysand left on
April 30th, The Magistrate held that the month contem-
plated in sec. 3 was a “ month of days of work.” The Su-
preme Court in appeal ruled tha! #fwas mof so, and that the
cooly was right in leaving after April 21st,

(3) Where there was no fixed number of working days per rensem
on which the superintendent was bound to find work for
the labourers. Held, that the monthly payment of wages,
at a daily rate, for the number of days only oo which
the superintendent gave out work, does not make a cooly
a monthly servant. within the meaning of sec. 3 of Ord
No. 11 of 1865.

* It is noticeable that in nome of the comments quoted mbove, the

got:m (see page 161) which Mr. Taylor wished to see determined by the
.Bu

preme Court is dealt with at all.
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Not Servants under Ord. No. 11 of 1865,
ot (1) A person who, by a written contract, undertakes for wages to

i At attend at certain places for and in the work of dragging nets
el cast into the sea is not a servant within the meaning of Ord.
No. 11 of 1865, and not being a servant he cannot contract
himself into the criminal provisions of that Ordinance.
Foung (2) A dhoby is not a menial, domestic or other like servant within
; ée%agwi? the meaning of Ord. No. 11 of 1865.
Koot

Period of Absence. (Sec. 24 of Ord. No. 11 of 1865.)
' m"ﬂu ,3. (1) The clause, so faras it purports to deal with what is

24 of Ord. styled *! the period of imprisonment " is to me unintelligible.
oot If any interpretation can be put upon that clause, it secms
18.C0.0, & to me to favour the supposition that the Legislature when

passing this Ordinance did not understand a conviction of
“ quitting service "’ as discharging the contract,

Olen,CJ.  (9) The section merely requires the Court to award, if the employer

18.0.C, & shall so select, that no part of the imprisonment shall be
counted as part of the period of service, which would other-
wise have to be done in the case of a servant who had con-
tracted to serve for any specified time. But there is nothing
in that section to show that in cases, where there was no suck
award, the imprisonment of itself puts an end to the service,

Prosecutor,

Handasamy In my opinion the employer is the only person who can properly
prosecute for offences under the Labour Ordinance, because he is
the only person injured. It is not like an assault or breach of
by Bonar, the Queen’s peace, nor is it an offence which concerns any one but
Bmployer  ihe parties themselves ... ... No doubt a kangany is not a complete
Susthe  stranger, and, if he stated and proved that he was instructed by
ss com.  the joint employer toset the law in motion, possibly a Magistrate
{  might be justified in issuing process on his complaint ; but in that
case the employer should be described as the complainant and thus
made responsible for the proceedings.

Re-engaging.

Digk Lauder (1) Where a kangany gave due notice of his intention to leave

P.C., Hat the manager’s service on a certain date, and before that date
bow,_ 11,985, came to the manager and retracted his notice, but yet left
Minutes, the service on the day specified in the notice. Held, that
Det. 19, 1885, . + s
A cveatanoe it was necessary, before the kangany t_:ouid be convicted cri-
ofwithdraw- minally for quitting the manager’s service, that the manager
s should shew thal the Kangany hknew the Manages had
be properly accepled his withdrawal, and that the acceptance of the with-
conveyed to # i
party  with: drawal had been communicated to him.

drawing. §
ietriwn ¥ (2) Accused belonged to agang, to the kangany of which the
Beparted in complainant had given a “tundu,” that the kangany and
ﬂé‘“’“‘“’-" his gang would be paid off on settlement of a certain out-
'eylon  of A . .
J.;aﬁx. standing debt. The debt was paid by an estate proprietor

who was desirous of engaging the kangany and his force,
Five days before the rest of the gang to which the
accused belonged left, the complainant, hearing that the
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accused did not intend to go with them, re-engaged hinv
Placed kim on the check-voll and gave kim an advance $m the
wsual way. But the accused, after such re-engagement, left
the estate with the others. This act was complained of as de-
sertion on the part of the accused. On the acquittal of the ac-
cused in the Police Court an appeal wae filed at the instance
ofthe Attorney-General. In affirming the acquittal, Withers
J. said, “Mr. Anderson avers that he entered into a new
contract of service with the accused, placed him on the
month’s check-roll and advanced him rice in the usual way.
I think this was an unconscionadle agreement to make with a
man while this paper was unrecalled. However it may have
bound him to the cooly, I cannot hold for a moment . .
that he could bind the cooly to him within the criminal
provisions of the Labour Ordinance” Again, “On and
from that day [of issuing ‘the fumdz] the men, including
the defendant ceased to be Mr. Anderson’s servants, at
all events their service was suspended.” Again, **The

cooly [the accused] I take was acting as he thought it
proper to act, and indeed as the unrevoked paper intended
ke showid act. 1 question very much if all the circumstances
of the case were fully explained to the cooly hefore he
re-engaged- himself . . and in that view ks new comtract
was gf no foree or effect.”

Rescission of the Contract.

elssion of
the contract
under Ord,
No, 11, 1885,
4 8.C.C,
Hunt v,
Hultan,
The Ordi-
nance doea
not alter
the usnal
rules of tha
rescissten of
contracta.

Ome party
only cannot
rescind,

Conviction
{for breach
of contract
of service
does mot
terminate
service.

(1) So far as regards civil liability, it is not competent to

one parly by his ¢wn act to rescind a contract. As
observed by Mr. Justice Blackburn in Unwin v. Clavke
(36 L. J. M. U., 198), a breach of a contract accompanied by
a declaration of an intention not to complete it may give
an option to the person injured, if he pleases, to rescind,
but gives no rights fo the wrong-doer. Nor do I see that
any distinction is to be drawn between civil and criminal
responsibility in cases of this kind. The Ordinance renders
penal cerlain breaches of contracts between masters and
servants, which would otherwise give rise to a civil liability
only, but (the Ordinance) does not make any alteration in the
law relating fo the rescission of contracts. The quitting of the
complainant’s service by the defendants, for which they
have been punished, assuming such quitting to have
been animo mon revertendi, may perhaps be regarded
as a renunciation of the contract on their part, but such
renunciation being unilateral could not opevate as a vesvis-
sion of the contract of service, unless adopted by the
complainant ; and I cannot consider the exercise by
the complainant of his legal right to have the defendants
punished such an_adoption of this 1enunciation as to operate
as a dissolution of the contract. To hold this would be in
effect to hold that a servant may put an end to his contract
of service by a wrongful act against the wish of the eml?!oyer.
unless the employer is willing to forego his right under the
Ordinance of having the servant punished-for hie misconduct,
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Clazence . () 'This is an Ordinance imposing criminal punishment upon

claston of certain breaches of contract, which, but for the Ordinance,
i would be the subject-matter of civil actions only as between
labour Or- the mnaster and servant. So long as the contract of service
iSCOre subsists, every successive breach of it may form the subject of a
kit cipil action ; and so, 1 apprehend, may every breach, crimi-
vath el nally punishable under the Ordinance, form the subject of &
ek criminal prosecution. When a setvant who has bound him-

Qnmw' self to serve a master for a term deserts from his master’s ser-
service

vice during the term without lawful excuse for so jeaving his

ualswtully work, he does not put an end to the contract. It takes both
tarminate parties to rescind the comtract. The masier may, if
by e he chooses, adopt the servant's act and treat the con-
tract an rescinded, but Ae is nof obliped lo do so. When the

Master may, Ordinance speaks of & servant as “ quitting the service of
sk et his employer without leave or reasonable cause,” the Ordin-
adopt ser- ance, I take it, contemplates the departure of the servant from
naLuacyd the master’s work io 2 manner which would be lawful were
" = the contract at an end, but which, the comtract not being
" gquitt al an ¢nd, is unlawful ; and the Ordinance goes on to say
Soryise. that that breach of contract shall be punishable in a cet:
tain manner. There is nothing which leads me to think

ml S that the Ordinance intended that such punishment
sorbion dowe should have the effect of clothing the servant’s unlaw-
Ate con- fu] departure with the effect of determining the contract.
ok When the Ordinance speaks of the servant as * quitting his
o employer’s service,” it cannot mean that he thereby ceases to
by employer be subject to his contract of service. 1 cannot see that the
L e dtoy employer who prosecutes the servant criminally for attempt-
vaab's Aot ing by unlawful means to evade all foture fulfilment of the
18 ryeaision: contract, is to be on that account regarded as having accepted
Calasial a rescission.  Quitting an employer’s service without reason-
able cause is an sw/aw/ul aitempt lo rescind the contract of ser-

svicela e vice. The legisiature has made it criminally punishable, that
rescing com- is, has constituled it an offence, It seems to me an offence
st which may be committed several times durlng the duration of
stiampl 18 the contract, and may on each occasion be made the sub-

jectof a fresh criminal prosecution.
mgiish oo (3) In Baker's case (28 L.J.M.C.,103) it was held that the first

wa cltad Iy conviction of a servant for “ absenting himself unlawfully "
Wutian, did not put an end to the contract, and that the servant’s

¢D“°;.‘m"“' refusal to return after the imprisonment was punishable as a
new “ absenting himself” In the Court of Exchequer the

Baker'scase. Judges were divided in opinion. Chief Baron Pollock ex-
Cilef Bason pressed a decided opinion that if the first conviction was for
opinlon. a remuneration of service, accompanied by a notice to quit,

the contract was thereby determined, and the servant having

Fouls . been punished for that conld not again be convicted. In

Nappin. Youle v. Mappin (30 LJ.M-C., 234) two Judges out of three

held that where a servant went away animo non reveriendi he
could be convicted only once, and not again for refusing to

it E;: back after imprisonment, In Umwin v. Clarke (35 L.J.
Twa judges .C., 193) a servant having been refused an advance of wages,
b rond absented himself from work, saying Ae would nol resurn
cond con- but wouid go to prison and break his agreement. On
e refusal to return after imprisonment be was charged
soptrach, again. In the Queen’s Bench Court two judges against oiik

beld that a secons conviction wowld be correct,
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(4) Holding as I do decidedly upon principle, and independently

of authority, that a servant who has been convicted and
imprisoned under Ord. No. 11 of 1866 for unlawfully quitting
his master'’s service may be a second time convicted off
unlawfully absenting himself from his master’s service,
if he refuse to resume work at the end of the imprison-
ment, I do not find the authority of the English deci
sions in pari materia to be to the contrary. @

Seducing from Service. (Sec. 19 of Ord. No. 11 of 1865.) "

Brabazon v,
Nahmnud,
28.C.C.,100.
Seducing
from em-
ploy.

Suppiak v,
Virapyen,
8 8.C.C., 63
To prove
seducing
contract
most be
monthly,

Whet i not
mont
wages,
V.?lou Y.
‘exrasamy,
BR.0.C.181,
What iz not
seducing.
Dumphy v,
O%,
1 CLER. 22
Detaining
coolley for

money due.

Case
‘nrgn.lnn
iy
worth as-
tate repor-

ted in Thines

lon
of Niakeh s,
1804,
Taking a
the
lines, not in
itself
saducing

from
nervire,

()

@)

3)

@

The defendant claimed a right to detain the coolies until
coast advances and eXpenses of transit were paid. Ald,
that though the delention was unjustificble, yet the fact of
seducing from employ within the meaning of Sec. 19 of,
Ord. No. 11 of 1865 was not established.

To support a conviction of seducing a cooly from employ ?
in breach of Sec. 19 of Ord. No, 11 of 1865, it is necessary
to show that the contract of service was a monthly and vot o
Job contract. The mers payment monthly of wages for
days that the cooly actually worked was not a payment
of monthly wages at a daily rate, Bo as to raise the
presumption of service under section 3. '

Inducing a monthly servant to quit his master’s service
‘in a lawful manner is not “seduction ? within the meaning
of Sec. 19 of Ord. No. 11 of 1865.

When coolies are engaged for a particular work, the service, .
within the meaning of the penal clause of the Labour
Ordinances, ceases when the work is over or given up;
and the employer cannot detain them 1ill money due to.
him for advances be paid, nor can he pass them on to
some other employer who would pay him their debts.

A man named Weerasamy was found one night, five miles
away {rom the lines of Densworth estate, with a cooly named
Ponnamma. The man was charged under Sec. 19'of Ord. :
No. 11 of 1865. He appealed. In appeal it was observed
by Bonser, c.j: “It is not stated “that they were bound
to be in the lines during the night. They were found
2t no very considerable distance from the estate; the hour
and the distance were quite consonant with the woman's

having an intention to return to the estate, and her :
desertion cannot be assumed without some evidence. Even

a yard away from the estateif they were found, with two

‘passage tickets for Indis, it may be evidence that they

were  going on to India, and may be sufficient to presume

desertion.  However that may be, in the present case

there is no evidence to presume guilt on the part of the

accused.”

-

Transterring Service. !

Bowen v,
Pannum
18CR, M,

Dam Y.

1 CL.R., 2

N

A master has no right to transfer to another his servant's |
contract of service with him without the servant's consent. i.

(2) Seeunder sedlicing from service under Ord. No. 11 of 1865 the .l;

case ofj Dumphy v. O'Brien. '
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Wages Uupaid. (Sec. 21 of Ord. No. 11 of 18€5. Secs. 6,7, of
Ord. No. 13 of 1889.)

Tucker ¥,
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‘thaer
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2

@

(4

)

(6)

For the 'servant to be excused for desertion, his due wages
must have been left unpaid for a month ; that is, the debt
for wages must have remained unpaid for at least a monéh
aftex it ought to have been paid.

In defence toa charge of desertion it was contended that
more than one month’s wages were due to defendants,
and that they had given the 48 hours' notice under Sec.
21 of Ord. No. 11 of 1865. AHeld, that the correct rule was
for calculating whether anything remains due to the cuoly
for the last day of the month immediately preceding the
last month of his stay on the estate, after deducting the
value of the rice supplied and advances made to him.

A charge of insolence, under Section 11 of Ord. No. 11
of 1865, is not within the purview of Sec. 21, and con-

- sequently a servant may be convicted and punished under

such a charge, although it appears that wages had remained
unpaid for forty-eight hours after a demand.

When a labourer charged with desertion seeks to justify his

act on the ground that his wages have not been paid with-
in the prescribed period, the burden of proving such non-
payment is on the accused ; but, as in the case of an estate
cooly and his master the accounts are usually with the latter,
the Court will call on him (the master} to produce them so
as to place the Court in a position to strike the balance be-
tween the parties,

Semble, a mere promise or a mere offer by an employer, with-

out actual tender of money, coupled with servant’s declining
to accept it, would not be tantamount to the payment of
wages, and so would excuse the quitting of service,

Where a kangani pleaded, under Sec. 7 of Ord. No. 13
of 1889, non-payment of his wages as a plea against his con-
-viction, under Sec. 11 of Ord, No. 11 of 1865, for mis-
conduct in the service of his ergpioyer, in that he interfered
with the coolies in their work. Held, that the section pleaded
did not apply. Bonser, C. J., said : “The section referred to
only applies to certain specified cases—neglecting or refusing
to work, quitting service without leave or reasonable cause,
or neglect of duty, They are all negative acts of misconduct.
Positive acts of misconduct, such as drunkenness or inso-
lence, are not excused by reason of the employer being in
defauilt in paying wages. The distinction between the two
cases is very clear. 4 man whose wages are n arvear for the
stalutory period may refuse to work any longer, but he is not
gustified in aunoying or insulting kis employer.”

The wages of the accused were in arrears for a period of sixty
days. Now, under Ord. No. 13 of 1889, before arrears of
wages could afford an answer to the cooly charged with de-
sertion, it was necessary that he should have demanded his
wages, and that a period of 48 hours should have elapsed after
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notice and the wages remained unpaid ; but by the aiiending
Ordinances (No, 7 of 1890) if the wages are in arrear for the
prescribed term, it in itself affords a full answer to any pro-
secution for desertion, and this raises the very important
question, whether i¢ does nof lerminats the original comiract of
service. .. .« The point seriously aflects the Labour Laws.

(8) Even if there was an agreement between a labourer and his

employer, that loans for procuring coolies should be set off
against wages due, it cannot have the eftect of making him
criminally liable for desertion, if at the time of quitting ser-
vice the monthly wages earned by him shall not have been
paid in full within sixty days from expiration of the month
during which such wages have been earned. Lawrie, J. said:
“It is not necessary now to decide what the effect of that
agreement would be in a civil case for wages. It surely has
no ¢ffect in a criminal case,  If this kangani (who entered into
that agreement) is not liable to punishment (for desertion)
under the Ordinanee, he has not made himself liable by this
agreement crsménally, , . .. His wages for a month were not
paid to him ; more than sixty days elapsed under the Ordi-
nance ; he twas nol liable to pumishment if he then left ; he did
not render himself liable to punishment because he agreed
with his employer that he might retain the wages in payment
of a debt; that was an advantage to the employer, which I
assume the employer might gain by (civilly), but ke apree-
ment cannot bring twithin the punitrve clauses of the Iagur
Ordinance aman who is not liable to punishment if he had wot
made the agreement,”

(9) A labourer acquiesced in an arrangement that his wage-a as

(10

(tn

they became duc should at certain intervals of time be
passed to the credit of an account with the kangani who owed
money to the estate and received an account of his gang; it
was held that since he had consented to the agreement he
could not plead the privilege of Ord. No, 13 of 1889, that ,
leaving the estate was no offence inasmuch as his wages
had not been paid to him for sixty days prior,

An estate kangani employed on a monthly contract of hire and
service, whose wages for ten consecutive months were due and
unpaid at the time of his quitting service after notice of less
than one month, is not guilty of an offence under Sec. 11 of
OrJ. No. 11 of 1865, in the absence of proof that the
suma of money alleged to have beer advanced to him by his
master were on acconnt of anticipated wages.

Only advances by way of anticipated wages can be taken into
account in computing what, if anything, is due to a Iabourer
by way of wages earned by him at the cate of his committing
the offence of quitting service without Jeave, etc. Just as the
value of rice and clothes supplied to a labourer in the course
of service, and for his use as a servant, so may money
advanced to him for a similar purpose, be deducted
in the computation of an account of what wages, if any, are
due and unpaid at a certain date and for a certain period.

Digitized by Noolaham Foundation.
noolaham.org | aavanaham.org



173

HM‘; (12} * Inendeavouring to fix the meaning of the words to *all ad-
IN.LE S vances of money” made to a labourer, I bold that an advane is
different from a loan. Tt is competent to turn to section 12 {of

Ord. No. 13 of 1889) to see what is there meant by an

I‘"h&'r' advance; it there means money, food, clothes, or other article
o ad which had been advanced or supp'ied to the labourer as
against ths wages for which he may be suing; and old advances

Lok, may not be taken into consideration (in computing the
- amount of wages due), only advances or supplies made
advances. within the period for which wages are claimed and the
subsequent sixty days. Whatever was formerly the eflect of

Custom the customary understanding that large loans made to a head
;,b'.ﬁm_ kangani were to be repaid out of wages, snd that wages
trance could legally be retained in payment of old advances, 1
think that customary understanding was corrected by the

Ordinance I have quoted, which enacts that as a set-off to

Jooob v, wages shall be put only advances made against wages, not
Feloiden (as I read the Ordinance) advances for bringing coolies

o and the like."

Written Contracts. (Sec. 7 of Ord. No. 11 of 1865 ; Sec. 8 of

Ord. No. 13 of 1889.)
Cofimmn v. (1) The contract was one for service for a year certain. It wag
held, that in order to make a servant criminally responsible

+ B.CC,

186, under Ord. No. 11 of 1865 for breach of such contract,
Oontanct of it is necessary that the contract should comply with
% burs om the requirements of Sec. 7, but it is not necessarily
—— null and woid for lack of such compliance. It may
Iy o0 Stw- be perfectly good as crealing @ civil obligalion between
undar the the p.ar‘fies. t.hot.lgh breach of it will not subject either party

to criminal liability.
Am; (2) Unless some definile lerm of service is expressed in a written

LR,

Dodsite contract of service, it will be obnoxious to Sec. 7 of Ord. No. 11
o i

mry to & of 1865, and the servant cannot be criminally punished
““um“ under that Ordinance.

i {3) Parol engagement for two months is obnoxious to Sec. 7 of

g;%fé Ord. No. 11 ot 1865, and party to such agreement, on breach

0.

1896, of it, is liable under the Ordinance,

Atagan v, (4) A labourer who enters into a contract fora year's service,
l;%%;“_ but which contract is invalidated for want of writing as re-

Boc. ' 8 quired by Sec. 8 of Ord. No. 13 of 1889, cannot be convicted
o of acts made penal in respect of monthly servants, merely be-

cause his name is on the check-roll, and he woiks as any

Checkrol. other monthly labourer.

&dF- Note.—In Mr. Papabokke's julgment in the Orwell case, p. 161,
case No. 24581 is reported as Dickson v. Perera. The name Dickson v. Perian
p. 171 is from the Ceylon Ezaminer's * Recent decisions.”
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INDEZX.

-

NOTE.—The reference is to the page.

ACCEPTAKCE, 2.8 8, 9,10. 11. 53, 96, 121,
Aoceptilation, 136,

Acoessory obiigaﬁuns. 111.

Acoord and Satisfaction, 95. 147, (Seo p. 188)
Act of God, B2.

Advertisement, 4.

Agency, 26-83. 102, 103, (Mandatum, l%!:!l).

Agroement, L 38. 89, 147
Al%en, 20,

Approptiation of payments, 102. 134, 148,
Asaignability and negotiability, 84.
Assignment, 86-89, 99, i
Auctioneer, 28, Bee pp. 4. 5, for Warlaw v

Harrisn.

BAILMENT, 148, See Drpositum, Ppp.
125127,

Beneficia, 118-118, .

(Beneficium  Eecwstiomu, procedure in

Ceylon : Hee Case in 2 N. L. R, 847)
Bills of Exchange, Billsof lading, 88 B89.
Bonds, 84, 149,
of an infant, 11.
Broker, 28,
QAPACITY, 10-85. 97. 106, 107, 114 :gg

Catching Bargaine, 71,
Caceat Emptor, 102,
Character in Servant’s register. 157,
Cession of action, 117-118.
Civil Death, 20.
Commission agent, 28.
Cummodatum, 125,
Communication, 6. 7. T4,
Cowmpenseation, 135,
Composition, 44, 149,
Conditions, 57. 83, 94.
Consent, 1. 46-72, 105,
Consideration, 89-46. 7. 148,
Couoeignation, 126, 135,
Construction, 90, 91,
Contracts :
Definition, 1.
English clussification, 35,
Tests, 8.
Cuntracts of record, 86,
Contracts under seal, 37 (See p. 150, cane
from W endt, 297}

Simple, 36,

Under Statute of Fraude, 38,
Uberrimas fidei, 58. 68,
Marriage broeage, B0,

In restraiot of trade, 80. 99,
in the alternative, 83, 108,

0z

Trade of felony, 80,
Unlawful, 76-81, 99,
Impossible, 81-84.
Implied, 151, 4.
By Correspondence, 7. B.
Co tions:
Limitations, 83,
Indictable, 83,
May sue for libel, 33,
Doctrines of Bpecial and Generall capa-
cities, 34,
Kegotiable insiruments, 34, 33,
When need not use seal, 37.
See also 144,

DAMAGES, 91, 119. 128, (See English and
Ceylon cases in 4 8, C. C, 2)

Death of proposer, 8,

Deeds, 37. 145. Promises byideed, 10,

Deeds by sgenta, 29,

Deed by illeterste man, 50.

Deed of separation, 78, 29,

Del Credare ngent, 28,

Delagation, 139.

Depositum, 125—127,

Desertion, 169-166.

Dhoby, 167.

Discharge, 92-95, 100. 134.140,

Disclosure, 57-80.

Divisible promises, obligations, $4'109,

Drunkards’ Contractas, 26,

Duresns, 6599,

BMPLOYER breaking con‘ract of Service,

1506,

Employer's right to punish, 157,
Engish Law in Ceylon, 143, 145,
English and Roman-Dutch principles, 150,
151,
KEnormiz Lacsio 106, 135,
Eserow, 37.
Katate owner's labilites, 155,
Estoppel :
Agency by, 27,
re corporstions, 83,
A feature of specialty contracts, 37.
Equity :
Infanta’ liability in, 18,
Cunsideration in, 46,
rr misrepresentation, 61,
re family arrangements, 62,
re catohing bargaing, 71,
re rescission, T6.
Assignwent in, 87.
re restrictive oovenanta, K8.
re Time and penalties, 41,
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Error (Hue Mistake)

Evidenes, 89, 90, 100, 148,

Ezeeptio non numeratas Pennige, 124, Bea,
149, under Fonds.

¥'ACTOR, 28,

Failure of performance, 94,
Father and undue infivence, 67. 69,
Fiduciary relstions, 66,
Floating obligation, 9,
Forbearance to Sus, 42. 43,
Frand :

Elewments of, 62.

Moral, 63,

Effects of, 64,

On creditor, 77.

Sea aluo 98, 106.

GIFT OR DONATION:

Gift aa loan, 51,

Nature f, 120,

Wha can makes, 120,

Of all one's property, 121,

Acceptance, ;21 (Seecasein2 N. L. R. 72,)

Delivery, 122,

Revooation of, 122, 123,

Mortis Causa, 122, 123,
Gifts to a Sisterhood, 69,
Gratuitous service, 41,
———promise, 37,
Grumbling assent, B,
Guarantes (See Suretyship,)

HEIR bound by pignus, 128,
Heres purus, 135,
Holmes® theory, 10.

Tonvrantia juris, 47, 48,
Illegs] contracea, T6—81, 99,
Immoral considerntion, 78.
Irnpousibility, 8184,
Luposition, 70, T1.
lwprovidence, 71, 72,
“lodian coolies," 164 *
Indiviaibility, 110, 111,
Infants: (10:19.)
Reliaf Aot, 10, 13, 14,
Marringe of, 12,
Berving for wages, 11, 160,
Apprenticed, 14, 15,
Tortious lisbility of, 17, 18,
Contracta of, 12, 15, 16. 106. 114,
Gilrs to or by, 120, 121.
Trading, 19. 152,
Influence: (66-72, 99.)
Meaning of undue, 66, 67,
Ariring f;om conduct, ete,, 68,

1 ralnts

Pr from sy y BTGy,

Spiritoal, 69,

Insanity of proposer, 8,

Insolence, 160, 171,

Insolvency, B6. 115. 182, 138, 139. Womsn
trading slone, 22,

Lastalments, failure to deliver, 94, 95,

Insurance, 57. 68. 78,

Ioterest, 119, 124 144, 18],

Ioterest io land, $8. 143,

Interrational law, 79,

Interpretation, 89, 0. 91,

* Lawrie, A. C. J, in & recent case (l!ln
2 N. 1. B.) questions (and overrales) the
opinion of Clarence, J., in Henly v. Wellayan,

JOINT obligation, 152,

Journeymaa artificer, 157. 158,

Judicata res, 139,

Jrrgjurandi exceptio, 139,

LABOUR Laws, (See 166 for [ndex.)

Lease, 131-132. 11, Spealso 2.

Lease goes before Sale, 158,

Legal froud, 63.

Legal Surety, 115,

Linbility of Estate owners, and maater, 158.

Liquidated damnges. 91. (See 150, eass in
Morgan, 218.)

Loan, 123, 124

Local Boards, 144,
Lunatics, 25, 105.
BIANDATE, 133-134.
Merriage contracts,, 60. 64, 77.80. (Bea 100,
iall v. Wright))
Married woman :
Saparate estats of, 21-24, 145, 146,
Under English Common Law, 19, 20,
When feme sole, 31, 116,
Trading, 19 20, 115,
Cootracts of, 21, 22. 106, 115. 114,
Gifte by, 121,
Master and Servant, 133, 158-173,
Material attribute, 54.
Maxims, 101-104,
Memorandum, 39,
Marger, 95, 135. 136,
Minor, (See Jafant,)
Misreprusentation, 46, 56-61. 63, Pa.
Mietake, 4G-56. 08. 105, 129,
Money paid by mistake, 50,
--—under compuision, 5.
~—under unlawful agreement, 1.
--~—upder & void agremment, 153.
(Sea 161, cnse in 2 C,L.R. 191,)
Month's notice to clerk, 166, +
Monthly service, 166.
Munioipality, 144, 152,
Mutxwm or Losn, 123, 134,
NECESSARIES, 13. 15, 16,
Negotisble instruments, 12, 95, 49,
Nctice re Assignment, 87,
== — of Election to rescind, 74.
of plance, ete, (See
———r¢ principol's death, 33.
—-——to Municipality, 162,
——-—=r¢ proposer’s death, 8.
Novation, &4, 139, 140,
OBLIGATIONS
Nntwe of, 105,
Divislons of, 108.119,
Divisible, 04. 108,
Indivisible, 114. 111,
In Solidn, 109,
Poanal, 81, 111, 112.
Floating, 5,
Offers, 4-6.
Opinion, 61. 62, 63,
Pactum Antichroris, 128,
Partnership, 12, 34, 52, 60, Bu, B8,
Lt eonsiderstion, 44, 45,
Puwn, 127, 128, 153,

t In D, C. Kandy 9915 (nnreported and
&lso not & Supreme Court ruling) it wag held
following an English case that in lien of
month's notice the Employee cannot Bot-off
wages of a month.

pt >
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Payment :

By stranger, 52, 134.
How made, 98. 134, 1385,
Of smaller sum for larger debt, 44. 151,
Partial, 110,
By surety, 118,
(See alao under Money.)
Peoslties, 51,
Performance, 82, 83, B4 85, 93.96, (Ses
Specefi~ performance.)
Prescription, 45. 187, 145,
Price, (See Sale.}
Principal and agent, (Bee Agency.)
Privileges to Sureties, 116-118.
Prodigal, 106, 121.

Promises :

Tacit, fictitious, 4.

Implied, 4. 44, 45,

I1lusory, 9.

To do what one is logally bound to do. 48

To do what one mar not legally do, 97..

To perform contract with third party, 43,
Purchaese and Bale. (See Sale.)

QUANTITY and quality, error as to, b4.

Quantwm meruit, 94, 163, See Stork v. Or-
chard in 2. 8,C.R. 1.) (Bes Anson, 288,
Hull v. Heightman.}

RATIFICATION

Of infant's contracts, 13. (106.)
Of agent’s acla, 27. (See Lirake on Con-
tracts, part ii. ch, 2,
Recognizance, 36.
Re-engaging Servant, 167,
Release, B2, 136.138,
Benunciation, 93, 94,
Representation, 46, 56, 57. (See Fraud.)
Res perit domino, 82,
Rescission, 72-76. 180, 92.137. 138. 153.
o 168-170,
Restitutio in integrum, 138,
Restraint on anticipation, 24,
Reatraint of trade, 80,
Revocation :
Of offer or acceptance, §.5.
By death, 5.
Of agency, 32. 33,
Of gifts, 122, 123,
Rice advances, 172, 173.

BALE:
By sample, 56, 56,
Disclosure in, 58, 59.
To one's own self, 55, 129,
Definition of, 129,
i, 129,
ice of thing omn, 54. 129,
Error In, 129, (See Mistaks.)
Pericuium red, 130 (See Hunter's Homan,
Law pp. 285, 286,
Resclasion of, 130,
Fee also 153, 154,
Batisfaction, 52. 95. 188, 147,
Bervice :
Monthly, 166,
Beducing from, 170,
Traosferricg. 170.
Written contract of, 173,
Bet-off, 135,
Bpecific performance, 42. 70.83, 108, 154, 100
(Cases 8 & 9 under Discharge.)
Statute of frands, $8. 89,
Btoppage in éransitu, 89,
Buretyship. (58, 112-119, 153. Ree 2.
N, L. B. 307.)
Disclosure in, 53
Definition of, 112.
Pothier’s six Corollaries on, }12. 113,
Discharge of, 113,
Defence againat creditor, 118,
When women may be anreties. 114, 115.
Kinds of supeties, 115,
Quslifications of aureties, 115,
Privilege to Sureties. 116-118,

Surpriee, 71, 72,
Suspected relationa, 68,
TACLIT Revocation, 7.
renunciation, 1186,
————consent, 151,
Third parties :
Promise to perform contract with, 43.
Are under no lisbility, 84,
Hava no right, 85. 85,
Contratt for, 106, 107.
Timea and penalties, 91.
Trast; 85,
Undervalue, 41. 70.
Wendor, 59. 130,
Wager, 78.
Wagas of a lahourer, 171, 161-1¢5.
Warranty, 57. (8ee Condition,) 130,
Written Contracts, 38, 181, 132, 143, 144, 178

HE 0=
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