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Tambyah’s Reports Vol. vi.

L

61 P. C. Matale 899

Novayaven vy Katibn Husapen
Clarenee, J., 25 March, 1886,

Penal Code § IS0—Fulse info mation—Charge of des-
ertion agyainst the complainant’s concubine— Falsity—
Annoyance o compleinnt—Adecused’s knowledge and
tmotice—Warrand without sworn progf—Kalse evidence
o give eunoyance.

Whero the accused fulsely charged the complalsant’s con-
cubine with desertion underOrd. No. 11 1865, but there
wis no proof that the aceused knew of the relations bet-
ween the complainant end the woman, Held-—that the ac-

cusel did not give false information with Intent to annoy
the complainant,

Judgment.

Clarence, J.,,—Appellant appeals against a conviction
on u charge Taid under section 180 of the Penal Code,
which is substantially a charge of giving false evi-
dence iv order to cause annoyance to one Narayanen
the complainant, the false information being embodied
in a charge charging a woman named Kadirai under
the Labour Ordinance, with deserting from -aceunsed’s
employ. It would appear that the woman Kadirai,
a_prostitute, had gone to live with the present com-
plainunt as his concubine, one Karpen having pur-
ported to sell her to him for a sum of Rs. 30, and
there is evidence that while she was living with
complainant she wus arresied ona warrant igssued
under accused’s charge of desertion. The magistrate
finds, and probably with truth, that accused’s charge
of desertion was false. There is, however, no evidence
that could have been left to a jury, to prove that ac-
cused's motive in making this false charge was to an-
noy complainant or that he had any knowledge
that the action of the magistrate on the false
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TAMB. REP. VL 2

charge would be likely tocause amnoyance to com-
plainant. There is no evidence whatever to show that
accused liad any knowledpe whatever of the connec-
tion which had arisen Letween complainant and the
woman Kadirat. The conviction must, therefore, be
set aside and appellant acquitted.

It is to be regretted that the magistrate should in
the original matter buve aliowed a wariant to issue
apainst the womun  Kadind without any evidence
whatever. The warrant appears to have been issned
without any sworn informution aud without anv evi-
dence whatever.

X
451 P. C. NeweraEliya 7960,

R. v. Jawmes et al,
Lawrie, J. Nov. 14, 1843,

Penal Code, § 156 —Fighting in a public place—Ef-
Jeet of Penal Code on § 2 of (hd. No. 4 of 1641—Tmpli-
ed repenl— Fublic peace.

Where two or imore persons are guilty of disorderly con-
duet by fighting in & public plwe and so disturbing the
public peace, the offcnve [falls under § 158 of the Pepal
Cude and not under the “antiquated’” Ord. No. 4 of 1841,

The facts appear in the judgment.

Bawn  for accused-appellants.

Judgment

Lawrie, J.,—The first accused has Dbeen convicted
under § 2 of Ordinzunce 4 of 1841. The L—n]ice magis-
trate has overluoked the proviso that the offence is
punishable with no more than 10 shillings five, where-
as he has imposed a five of Ba, 10

The fine is reduced to Rs. 5. and if it has heen paid
Rs. 5. must be returned to the accused. The second
section of Ordinance 4 of 1841 las not been express-
ly repealed, but where the disorderly conduct con-
sists in two or move persons fighting in a public
place and thereby disturhing the public peace, the
offence is committing an affray, punishable under § 156
of the Penal Code, and under that section and not
under the antiquated 4 of 1841, ought the 1st accus-
ed to have been churged and puonished.

Apain the 9nd accnsed has been convicted under
§ 219 of the Penal Code, but that section isinappli-
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TAMBE. REP. VL 3

eable. The magistrate ought to have charged and
convieted nnder § 220 or (as I think) more correctly,
under § 149, However, the second zccused has not
been prejadiced by these errors. They did not cause
a failare of justice in comformity with § 404 [§425 of 15
of 1898], so I shall not interfere further than to reduce
the punishment of the socond acensed to six weeks’ rig-
orons imprisonment. I think the punishment im-
posed excoessive,

-

P. C. Matara 17786.
Sanders v. Dillckeratne
Withers, J., Murch, 29 1803

Pennd Uode, § 183—In the exercise of office—Requost
to accused o desist from whal won opparentiy a nui-
sience—nyistrale ax private  individael—Common os-
s,

Where the complainint, police magistrato of Matara,
went ton neighbour’s honse  one pight and asked him to
dosigt from what his honsehol] regarded as A nuisanes,
and was then assunlted hy the nevused, Jeld—that the coin-
plainant was not in the excreive, of his office a8 magistrate.

A great deal of uoise proceeded one night from the
house of the accused. It was due to beating tom-
toms. Mr. W. R. B. Sanders, police magistrate, re-
siding in the neighbourhood thought that the noise
was a nnisance und went up to the accused’s house aund
asked him to stop the noisc. The reensed nnd others
treated hin as a trespasser and treated him with
muck indignity. The principal accused (Tilleke-

ratpne) was sentenced to undergo imprisoument. He
appealed.

Dorvhorst  for appellant.
Rumanathan 8. G. for respondent.

Judgment.

Withers, J. If Mr. Sanders had been assaulted
in the exercise of his office a3 mayistrate, I should
have ewmphatically afirmed the sontence of the ma-
gistrate.

Asit in, I can only regard Mr. Sauders as a pri-
vate individual who went to a neighbour's house one
night and asked him to desist from what his house-
hold no donbt regarded as agreat nuisance.
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TAMB. REP. VL 4

Consideriug his position in the station it wus rutl-
or u delicate undertuking on his part, and while the
indignity he suffered is to be regrotbed, 1do pot
thin at fact can be considered in passing  sent-
ence on those who assanlted him.

At the same time a mun in the position of the lst
scensed must not be too lightly treated when he con-
mits an assanltof this kind.

1 set aside the pentence of imprisonment passed on
the 1st accused and in liew thereof sentence hiw
to pay a fine of Re. 50.

_ I reduce the fine imposed on the 3rd acensed from
Rs. 100. to Bs. 25.

W

P. C. Kalutara 1461}
Silva v. Silra
Lowrie, J., Mny 5, 1843,

Mens rea—Statutory statement as to criminal responsi-
bility— Penal Code ch. iv.

The fourth chapter of the Penal Code  eontnins the luw
as to criminal responsibility and obviates reference to earlier
case-law on mens rea.

Dornhorst  for accused-appellant.
W, Pereira  for respondent.

Lawrie J., This convietion and sentence are affirmed.
My first improssion was, that, in the circumstances,
the nccused was in the lawful possession of the
arrack, but, eareful consideration of the 3%nd sectiun
of the Ordinanee 10 of 1844 shewed me that the pro-
yvisions of thut section are clear and imperative, and
that it is impossible to bring the acensed under
any of the exceptions.

The cases to which the cunnsel for the aceused
referrcd me on the question of the ubsence of mens
e, ave not, I think, now of much aunthority, for 1
conceive that our law of criminal responsibility is
to be found in the Penal Code especinlly in chapter iv.

The exception in that chapter whieh comes near-
est to this carn is section 73, Imt aven that
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TAMB. REP. VL 0]

does not apply, and I must aliem the conviction,
which iy founded ou the unambiguous words of the
ordinance.

)
P. C. Chilaw 3349.

Amarasekera v. Baiyn et af
Withers, J., Feb. 16, 1593,

Penal Onde § 183—Obstruction—Surveyor anthorised
by Surveyor-Ge ;eral—Public functions—Survey of alley-
ed Crown land.

1. To sustaio a conviction under § 183 of the Pepal Code,
for obatructing a surveyor authorised by the Surveyor-

General under Ord. No. 4 of 1866 1t must be proved thated
there was & pecessity for the survey,

2. The fuct that & land had boen surveved onee under Ord.
No. 4 of 1866 rebuts the pruof of further necessity for &
BLUITHY.

The facts appear in the judgment.
F. M. De Saram for complainant-appollant.
Seneviratne for aeccused-respondent.

Judgment

Withers J., This ease was sent back last August for
the purpose of ascertaining whether the officer alleged
to have been obstructed in the discharge of his publie
functions was an assistant to the Surveyor-General,
or, if not, if he had been authorised on that behalf
in writing by the Surveyor-General, and whether this
particular parcel of land was the subject of pend-
ing litigation between the Government and private
parties, and I quashed the conviction for that pur-
m because if both the two first questions had
negatived and the third had been answered in
the affirmative the accused in my opinion could

not properly be convicted,

It is sufficiently proved that Mr, Speldeiwindé is an
assistant to the Surveyor-General so that 1 need do
no more than point out that what is put in as a
written authority on that behalf to him is notf in
my opinion insufficient in law for the purpose.

At the same time I think the acquittal must be
afirmed on the ground that the necessity for mak-
ing this particular snrvey, (an element withont
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TAMB. REP. VI 6

which the ofticer conld pot be said to  be in the
discharge ef his public functions, and  which is »
condition required Ly clause 3 of Ordinance 4 of 1830)
Las not been sufficiently sstablished.

Amerakoon Muadlivar, the complainant, depuoses to
this effect:

«I am of opinion that the land in question 1s
Crown land; the land or lot has been surveved before
and numbered by the Surveyvor-General and the
bounderies clearly defined; this was in 1836 or 1887."
After so revent an inspection and survey of this fand
it becomes incnmbent on the prosecution to satiafy
the conscience of the Court that is was vecessary
to inspect and survey the lund a second tiwe.

At the &rst inquiry Mr. Speldeiwinde said that
he was aware that the lot bad been surveyad be-
fore, but thut he knew nothing of the purpose of
the first survey.

At the second ingquiry he says the survey was for
the purpose of instituting an action.

But the Court Lus to be satisfied that this second
gurvey was necessary to ascertain whether the land
belonged to Her Majesty or was the private prop-
erty of the person claiming it

What more was wanted for this purpose than the
survey of 1886-7. No sutisfuctory cxplanation has
Leen offered.

e

P. C. Kegalle 10964
Jansz v. Appuhany

Withers J., March 9, 1893

Right of private defence— Thief at night—Coming
down cocoanid tree with nuts—Inhabited nei kbourhood—
Defence of person— Defence of properly uslificulion ~
No danger of using knife—Furing without waraing.

1. The right of private delence of the person does oot
arise where a nun wrmed with & gun sces at pight, upon
property he is set to watch, a thicf armed with a knife
when the thief shews no intention of using it for purposes
of resistunce or attuck.

9. Where a thief is seen coming down a tree
with nuts. the watchor, having no time to have recourse
to the public aunthorities, is justitiedd in firing_at the thief
50 o Lo prevent the thiel’s escape with the stolen property.
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TAMB. REP. V1. T

The Incts appear in the judement.
Bwiere for seensed-appellant,
Judgment

Withers: J.,—The ncensed one night went nrmed
with & single-barrelled gun londed with swall shot
to wateh his father’s guiden which Lad been subject
to freqnent depredations by thieves, While on  his
rounds his attention was attineted to a noise on a
tree a short dixtunce from him and he gaw a man
whom he recognised us a convicted thief coming
down acoconnut tive in the garden with three cocous
nots and a kbife in his hand. The accused was
alune and without a word of warning aimed at the
man’s legs, fired aned Lit him in the left leg. The
man was treated  for his wounds and cured. There
were houses in the neighbourhood and people living
there within a ecall from the place where the com-
plainant was shot. Oun these facts the magistrate
convicted the accused of voluntarily causing hurt to
the compluinant and sentenced him to pay a fine of
Rs. 100, The magistrate was not satisfied that the
complainant had a knife in his hand. I confess I
should bLave thought it more likely than not, but
as the man shewed no intention of uaing it for the
purposes of resistunce or attack its presemce or
absence I8 not material as regards the right
of defence of the person alternatively pleaded. For
I hold with the magistrate that nothing occur-
red to justify the acensed in shooting the
complainant in defence of his own person. But the
guestion remaius, was he justified in shooting the
man as Le did in  defence of his father's property?
The mun was coming down the tree with stolen co-
connuts in his hand so thut at the time the sccused
fired at him there wns reasonable apprebension of
dunger to his father’'s property. Indeed there was
not a moment of time to lose if the protection of
bis father's property was to be secured. There was
clearly no time to have reconrse to the public au-
thorities. If he had shouted for help from people in
the housos said to be some fifty fathoms off the thief
might well have escaped with the stolen nuts. If
the offence to property be theft, the right of private
defence by our code extends subject to restrictions
in section 92 to voluntarily cavsing to the wrong-
doer any havi other than death. I have touched on
ouwe of those restrictions which apply to this case.
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The other is that the vight of private defence of
property shall in no case exteud to the inflicting of
tnore harm than is necessury to infliet for the pur-
pose of defence. Was more harm inflicted here than
wis necessary? Ireally think not. In my opinion
the act of the aceusal was not an offence under our
luw and his conviction must be set aside and he Lim-
solf aequitted.

by
417 P. C. Panadure 9792

Karunaratne v. Jsmeil Lebbe Marikar
Lawrio J., Uct, 310 1593,

Penal Code § 181 Jumarable property—1 it of pos
sension resiaterd— Taking"—Fiscal's " ogicer—Public ser-
vant—Civil Procedure Cole § 325.

1. Penal Code § 181 applies to movables, property cupa-
ble of being “taken,” and not to lands.

9. Resistance to a writ of possession i3 covered by
i 325,32 of the Civil Provcdure Code.

9. A fiseal's officer exceuting judicial process is o pub-
lic servant. :

The necessary facts may be gathered from the
jndgment.
Wend! for acensed-appellant.

Judgment

Lawrie. Jo—A fiscal's officer entrusted to execute
judicial process is a public gervant and resistance to
him, if it fulfills the requirements of section 181,
is an offence.

Here, u fiscal's officer was entrusted with a writ
to puta man “in possession of half of the soil and
trees of Delznhawatta together with the tiled house
standing thereon, and, if peed be, to remove any
person, bound by the decres, who may refuse to va-
cate the sawe.”  Two of those bound by the decree
refused to leave the house, and the fiscal's peon
pushed the lst accused out of the honse into the
compound but he rushed back into the house. Then
the fiscal's peon pushed the 9nd accused out, bub ke
too Tushed back.

Theso facts having been proved, the police magis-
trate framed a charge under §181 of the Penal
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Code, and found the accused guilty of the offence of
resisting the taking of the land Delgahawatta and
the house standing thereon by the lawful authority
of the fiscal's officer.

The punishment imposed was one month's rigo-
rous imprisonment ayainst which no appeal lay ex-
¢ept on o matter of law, because the magistrate has
not given leave to appeal.

I need not decide whether the writ of possession
gave fo the fiscal's officer authority to wuse force
to eject the defendanta from the house, and whether,
as the purchaser had mequired only half of the soil
and trees, he had right to the whole house.

Section 181 of the Penal Code provides that
“whoever offers resistance to the taking of any prop-
erty by the lawful authority of any public servant
shall ge punished with imprisonment. . . or with
fine. . ., or with both."

1 am of opinion that the property there referred
to is movable property which cun be taken away by
the officer, a.ndp that the section is mnot agplicabia to
resistance to a writ ot possession of land. In snch
cases though the land 18 property, it is not property
which canbe taken away by a public servant. Re-
sistance to execution of proprietary decrees is dealf
with in § 325 and suobsequent sections of the Civil
Procedure Code. Under these resistance is punish-
able by commitment to jail for one montk, which, I
take it, is simple imprisonment. The sccused are ao-
quitted.

w

P. C. Hatton 12800

Pieriev, Baba Appu Mudalali
Withers J., Juue 1, 1893,

Penal Code § 185—Disobedience o lawful orders—Ins-
pector of Police—Power {o issue orders —Ord. No, 16 of
1865 § 63—Buddhist procession—Worship in a mosque—
Oral order to abstain from a certain act— Apprekension
of disturbance—Evidence of such apprekension.

1. The offence under §185 of the Penal Code is dis-
tinet from that under §69 of Ord. No. 16 of 1885.

2
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_ 2. A police invpector is a person fowhiily vompetent to
issue an order eontemplated by § e of the Peoid Ciee,

3, An oral direction by an inspeetor of poliee tog Bod-
dhist processlun net o beat G sl o disiahee of
fifty yvards  on either =idee of o Mabomanedan moap i
order “lawfully promulpated.”

4. Thata nuisy Buddhist procession passitgg in front of
a mosque i3 likely to cunse aunovance 1o the worsibppoers
in the mosgue or to cuts=c a vupiure between the proces
fonists and the Mabomnmusdnns i il mosgue, may e sinbi-
ciently proved by the evidene s of the ofice without the
worshippers in the mosgue being witnesses,

The facts appear in the julgment
Dornhorst for appetlunt,
1. Drieberg and J. Grenier for respondent,

Judgment

Withers, J., The accusnd in this case was allowsd
by the Police Mugistrale (o comluetn pinkama pro-
eossion from Hatton to Dikoya mud bick amain, on
the 1st My last with beut of tom-tows during the
procession.

The proseeuntor, the inspector of police at Hatton,
by word of mouth directedd the appellant to abstain
from beating the tom-toms at a distance of 50 yards
oo either side of a Moorish mosque which  this
procession would pass and repass on its way.

The accused clearly understood the directions and
promised that tom-toms shonld not be beaten within
that distance of the mosgne during the procession,

It is proved that both in going amnd returning by
the mosque the accused iucited the men with tom-
toms ic Leat them londly, within the distance pires-
cribed by the order.

The mosqua is one used by  Mahommaedans  for
public worship, and at the time the procession
passed by, it was ovenpind by Muabonemedans mnl
lawfully cmployed for religious aml other purposes.

It is idle to suppose that a Buddhist procession
with its poisy accotupaniment of tom-ltoms was not
enteulated  to  anpoy  the  Mahommedans  there
present or was not calenlated to canse an affrny
between the Mahommedans and the processionists.

Tt was pressed npou me thal no Mahommedun
witniess was ealled to prove that the tom tom-beat-
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imr, as the provession passed by, caused annoyance
to the Moowrs in the mosque or wus likely to cause
a conflict between the Moors and the processionists.

The evilenee of the inspector discloses reasonable
ground for apprehension of disturbance.

The prosecator is a public servant of a grade
cowpetent to issne the orders which bhe did issne
to tue appellants. See Ord. 16 of 1865 § GO,

The +xplanation and illustration of § 185 of the Code
urdor which the aceused has been cunvicted clearly
indicate thot the present case belonys to u clasy of
cases contemplated by § 185,

Agmin this offence is not identical with the offence

couternplated by § (9 of Ord. 16 of 1885.

The offence under the code must cause or tend to
cause certain obnozious effects.

As to the matter of the affidavits asubmitted by
appellant’s counsel, I cannot see that the accused was
substantinlly prejudiced. Even assumivng, as I only
do for argument's suke, that the mapistrate has made
u mistake in what ocenred about the proposed cross-
examination of the proseeutor fur the defence, there
is no reason that 1 can see why bhe was not cross-
examined in the ordinary course of things after his
examination-in-chief for the prosecution.

Conpviction and sentence affirmed,
w
P. C. Kandy 16460

(In Revision)

Abiint v, Abdul Rahiman et ol
Browne, J., Nov. 10, 1893,

Penal Coide § 183— Fiseal's peon—Person wnder fmr:r'nl
arders— Wit against ppesoe-—Good on the fure of —
Irreqularly dssued— Frecntion vegulor—No request to
surrvender property —.No deposit of subsistence  money—
Obstruction.

1, Where & writ agiinst aperson is good and  regular
on the face of it and is regolarly songht foo be executed,
obstruction is nor justifled by reason of irregularitivs in
issning the writ,
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9. A fiscal’s officer ls & person acting under lawful orders
of & public servant,

Van Langenberg for accused.

Judgment

Browne, J., In the cases P. C. Colowbo 841 (Bapreme
Court Minutes 13th May 1885) and P. C. Juffna 8529
1 C. L. R. 90, convictions were sustained when made
ander section 183 Ceylon Penal Code, for resistance
of a fiscal's officer. The charges may have been there
framed as here for voluntarily obstructing a public
servant in the discharge of his public functions, but
to me it appears especially with regard to the holding
in P. C. Galle 8610, 2 C. L. R. 149, that in relation to
such an officer it should have been rather for ob-
struction of & person acting under the lawful order of
a public servant, viz, of the fiscal who gave the com-
plainant the authority —This would however at
best have necessitated only an amendment of ths
charge.

The nther ground upon which revision of the
finding and sentences were prayed concerned the
validity of the writ placed in the hands of the com-
plainant for execution. It was submitted that the Dis-
trict Court should never have issued the writ of arrest
of person since there had not been a due return to
the writ against property in that there was no return
that the defendunt had been requested to surrender
property and had refused to do so, and there was
proof that the District Court had not required the
lodgment of any subistence money ere it had
igsued.

Neither has the writ against the property nor any
return thereto nor the writ against the person been
filed for evidence. It has not been suggested that there
was any defect in form in the writ against person or
that the complainant proceeded irregularly in its exe-
cution. The fiscal and his oficers being merely
ministeris! officers were not bound to examiue into the
legality of any writ issued fo them to execute, and
complainant was only acting in the duae execution
of a process issued by a Court having jurisdiction.
It may be that that process was for want of due
material or certain preliminaries erronsously issued,
It was nevertheless complainant’s duty to execute it.
If he did so irregularly petitioners could not be con-
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victed of obstruction of him (P. C. Pt. Pedro TU71 1 B,
and V. 67) but so long as he did so in a regular mavper
he wes acting under the lawful orders of the fiscal
in the discharge of his public functions, and obstruc-
tion thereof is a breach of section 183 and the
petitioners were rightly convicted.

There is less vccasion to review this conviction and
sentence in that the grounds vrged for the Court 10
doing were not connected in any way with the conduet
of the petitioners in resisting the execation (3 8. C. C.
71). 1 therefore decline to interfere with the conviction
and sentence.

-
268 P. C. Anuradhapura 14793
Bawa, P. V. v. Perera etal
Withers J., Aug. 3, 1893.

Penal Code §§ 220, 183—Adrrest by division officer—
Ord. No. 31 of 1884, §§ 15, 16—Public functiona—
Warrant defective—Simple hurt.

1. It Is not part of a division officer's public functlors
tx} arr;st. a person offending against §§ 15,16 of Ord. No. 31
of 1884. .

9. A division officer exeouting a proper warrant issued
by the chairman of & Rond Committee 18 & person acting
under the lawful orders of 8 public servant.

3. A warrant of arrest defective on the face of it 18 not
a lawlul order.

The facts appear in the judgment.
Dornhorst for accused-appellant.

Judgment.

Withers, T, The facts disclose an offence against

%gﬁﬁr&ther than ugainst § 183 of the Ceylon Penal
8.

The arrest by a division officer of a person
offending against §§ 15 and 16 of Ordinance 31 of 1884
is not part of his public functions. He may be re-
quired to execuie a warrant of arrest issued in ac-
cordance with the provisions of that ordinamce by
the chairman of the Road Committee of the district.
‘fhe obstruction to him in the execution of such a
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warrant ean only be an offence uuder § 183 of the
Ponul Code, if the warrant is the lauwful order of a
public servant in the discharge of his public functions.

Here, however, the warrant of arrest is so defective
on the face of ib, that it cannot be said to be a law-
ful order. See 8 8.C. C. page 58, The accused
have been proporly convicted on the second count of
voluntarily causivg hurt, but as the magistrate at
the first trial considered a fine of Rs. 20 each with
one month’s rigorous imprisonment in  defanlt of
pavment thereof, a sufficiently severe seutence on
the accused, 1 think it only fair to adopt bis
seutance.,

The nusault wis quite unjustifiable, for the act
which prompted the assault was dove by the direc-
tion of a public servant scting in good faith under
colour of his office, and there is no question of the
bon fides on the part of the division officer.

w
49 D. C. Kegalle 790.

R. v. Guneratne Unnanse
Withers, J., Ang. 25, 1803

Private  defence-—Assailant armed with @ koife—
Avensed armed with @ loaded  pistol —Commencement
of robbery—Duty to warn assailant— Defence of person
and property— Commencement of right of private defence.

1. A munarmed with a loaded gun, on being deprived
by force of his money by a man armed with & knife, is
not justiied in firing upon the other unless that other nt-
tempts to use the knife or refuses to restore the money.

2. Even if there is un apprehension of ussault or rob-
bery the accused is bound to warn before firing.

The facts appear in the judgment.

Buwa for accused-appellant

. Drichery C. C. for respondent.

Judgment

Withers, J,—It wonld have been of greatassistance
to this Court if the learned judge bad stated what
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he believed to be the eirenmstance uunder wlich the
aceused fived at the proscentor and wonuded bim,
instend of merely exprossing dishelief penerally in
the proseculor’s story and a qualiticd beliel v the
defence,

The justification of the accused depends entirely
ou the exact stute of facts. Had there been an act-
ual robbery or an actual assanlt on the part of the
prosecutor the acensed would have Dbeen, in my
opinion, justified in shooting the map, and so far
I am with his counsel.

The learned jwdlge is in ervor when he says that, as
regards the defence of property, the right was gone
when the nutes were snutched away by the prosecutor.
That was not so, for the rvobbery, if there was rob-
bery, commenced when the presecutor, in carrying
away the notes, voluutarily caused fear of instant
hurt by the nse of Lis knife, and the law sanctions
harm being done to a robber if there is no tiwe to
have recourse to the publie authorities, and if no
more bharm than is necessury iun the circumstance is
inflicted.

Taking however the accused’'s statement asa fair
version of whut occurred and bLaving regurd to what
happened after, as well as before the shooting, I can-
not help thinking that there was vosach clear in-
tention on the part of the proseeutor to rob or as-
sault the accused as to excite him to take such mea-
sure as he did in defence of person and property.
Armed as he was with a loaded pistol, not a very
priestly weapon, he should at best have warned the
prosecutor of his intention 6o use the pistol if the
other attemapted to use his mee or did not restore
him his notes.

In my view of the case, even if the accused really
thought he was going to be robbed or assaulted, Lie
was so0 well on Lis guard and so well able to protect
Limself and his property that he was bound to wain
the prosecutor before he fired upon him.

For these 1easons I affirm the judgment.

o
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172 P. C. Avisawella 20390

Jracolyn v. Perera.
Lawrie, J., June. 12, 1896,

Penal (ode, § 180 — False information —To Police
Magistrate - Telegram — Magistrate mot giving evidence
—Impression of information on receiver's mind—Lawful
power—Judicial cognisance.

Where a police ragistrate recelved a telegram of In-
tormation against the complainant, it was held he was a
material witness as to the receipt of the telegram, as to the
the meaning which he attached to it and as to what lawful
powers he had to injure and adnoy complainsnt.

The facts appear in the judgment.
Dornkorst for accused-appellant
Weinman for respondent

Judgment.

Lawrie, Jo—I quash these proceedings. The sanc-
tion necessary under section 149 (a) was not ob-
tuined.

The magistrate directed the complaipant to bring
this prosecution. He could not try it. It was
to the magistrate that the telegram waa sent. He was
a necessary witness in the case, both aa to the receipt
of the telegram and as to the meaning which he
attached to it, and asto what lawful powers he had
to injure and annoy the complainant.

Tnstead of subjecting -himself to cross-examination,
he took what he called judicial cognizance of having
received the telegram, and stated in his judgment
what impression the telegram made on him, and
said he could have caused the dismissal of the com-
plainant.

Tt is right that these proceedings should be set
agide.

The complainant, if so advised, may present a
fresh complsint to the present magistrate.

w
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P. C. Haldumulla 4640.
Perera v. Rupesinghe

Mas, J., Dec. 17, 1891,

Penal Code, § 171—Preventing service of summons—
Person summoned nol sufficiently named— No initials—
Summons not accepted,

Where s summons sddressed tos person bpained him
“Rupesinghe’ without giving any initisls, and was sarved on
the accuscd, the accused was held justified in refusing to ue-
cept the sunimons.

Sampayo for acensed appellant.

Judgment. .

Dias, J,, In this case the defendant Rupesinghe,
contractor, was charged nnder section 171 of the
Penal Code with preventing the serviee of a summons
on himself issued by the police magistrate of Haldumul-
la, having authority to issue such summons. The
sutnmons is to be found in case 4590 Police Court Hal-
dummula. It appears to be s summons addressed
to Rupesinghe without any initial letters or any
other mark by which Rupesinghe might have been
identified. According to the written statement put in
by the defendant his true name is D. W. Rupesin-

e. When the summons was presented to the de-
deant he refused to accept it. The word Rupe-
singhe as used in the summons is too vague as thers
may be more Rupesinghes than one in the
district, and I do not think the defendant was bound
to accept such a vague document. The convietion is
set aside, and the defendant acquitted

@
P. C. Pusselawa 13194.
Rasool P. C.v. Samuel Appu.

Burnside C. J., Dec. 20, 1892,

Penal Code § 18— Obstruction— Warrant to  search—
Warrant fo be in evidence— Warrant nol naming ac-
cused correctly.

3
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Where the aceused’s house wus searched under a war-
rant which (id not wive his weee, Saoael, that by which he
wad istied in the case, resistanee to the warrant was hekd

tawlul.
Judgment.

Burnside, C. ], As this cuse originally came io appeal
before me I could find nolegul evidence thnt the com-
plainant, when the alleged obstraction took place, was
acting in the discharge of a lawful duty. He asserted
that he Lad a warraut to search the lst acensed’s house,
There was an evidence of the coutents of the warraut
itself nor any certifieid copy appeared in the proceed-
ings. I, therefore, sent the case back in order that
the learned police magristrate mipht take evidence
identifviug the warrant and its coutents.  He bas
done so, and the case has been returned with the
warrant itself, and easmot find that it authorized
the search of the 1st accused’s bouse. The 1st ac-
cused is charged by the nume of Samucl und the
warrant nowhere refers to such a person. If BSamuel
i8 an alies for any other name, then there shoull have
been some indication or proof of it,

The conviction must beuet aside, and the appol-
ent acquitted.

w
100 P. C. Colombo 13083

Fernawldo v. Moor, Mendis, and another
Dias J., June 1, 1847,

Penal Code § 180 —False information—Pointing oot
wrong . for arvest—Penal Code, § 333— Detention by
thepolice.

It is an offenee nnder § 180 of the Penal Code for o
person to  pointout to the police for arrest a person other
than the oune wanted by e prodice

The facts appear in the judgment.
R. H. Morgan for accused appellunt
Dornhnrst for respondent

Judgment

Dias, J,—On the facts I think the magistrate
has arrived at a right conelusion bat T shall only
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notice some of the points raised by appellant's coun-
sel. The accused was tried und convicted on three se-
parate charges. The first charged bim vith caunsing
the complainant to be wrongly arrested and confined
by a constable, he the acenscd having pointed him ont
as the person the coustable was in search of.

This charge as well as the second charpe is laid un-
der section 333 of the Penul Code. The second
charge is that the accused wrongfully confined the com-
pluinant, and the third charges the accused
with giving false information to & constable and
getting him to arrest aud detain the complainant.
The last churge is luid under section 180 of the
Penal Cnde. 1he Iat acensed (police inspeetor) and
the 3rd accused (police constable) were acquitted
and were subsequently  examined as witnesses. The
Z2nd accused Ameris Mendis was convieted apparently
on all the three charges. Two of the charges, as
have already noticed, are founded on section 333, but
the evidenca does not seem to me to sustain either
charge. The offence created by that sectionis the
wrongful confinement of a party. In point "of fact
the complainant was arrested and detained by the
police, who were misled by the 2nd accused's false
information. The part which the 2nd acensed took
in the matter, if anything, amounts to an abetment,
which is a different offence, and which required a
different charge. See Chapter V. section 1(X) of the
Ponul (lode. The conviction under section 180 is sus-
tained by the evidence. I will set aside the convietion
under section 833, and afirm the conviction under
section 180.

o
350 P. C. Badulla 15182

Packeer v. Shick Ali et al
Bonser, C. J,, Sept. 18, 1885

Penal Onde § 157 —Queen's peace—~—Public peace—*Ihs-
turbing”— Proof of .Dis.\'urbf'ng—ﬂg!rfi':lg—gﬁgl&k Law
— Affray— Policeman’s beut— Public prace.

1. In a proseention for affray it is enough to prove
that there wns a fighting, and no evidence ncod be lad of
«disturbing the public peace.””
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2. The “Queen'a peace” ls the public peaco,

The judgment gives the necesnary fucts.
Dornhorst for accused appellants.

Judgment

Bonser, C. J,—In this case the appellants were con~
victed, under § 157 of the Penal Code, of an affray, by
fighting with each other, at & place called South lane,
in Badulla, and so disturbing the public peace, and
were sentenced to one month's rigorous imprisonment.
They bave -appealed on seversl grounds, the firat
E:onnd being that there is uo evidence that South

ne is a public place. Theevidence is not very pre-
cise on that point, but I think it can be inferred
from the evidence of Kalu Banda, police constable,
that South lane is a public place, for he speaks of it
as being on bis “beat”. The further objection was
taken that thers is no evidence that the appellant,
disturbed the public peace, buf, in my opinion,
it is not necessary to prove that. If two persons fight
in a public place, it necessarily follows that they dis-
turb the public peace. The form of indictment for
affray in England] states that two persons “being un-
lawfully . assembled together and arrayedin warlike
manner in a certain public stredt and bighway. ...
unlawlull{, and to the grest terror and disturbance
of divers liege subjects of our said Lady the Queen
then and there being present, did make an affray
in contempt of our said Lady the Queen and her laws
to the evil example of ell others in the like cnse
offending, and sgainst the peace of our Lady the

neen, her Crown and dignity.” Now, according to
wkins the only thing necessary to be proved on
such an indictmentis that the defendants fought in
a public atreet or highway, and if vou prove that, it
carries with it the disturbance of the Queen's peace,
which I understand to be the same as the public
peace. Therefore, I consider that ground of objection
fails. A further objection was ruised, viz. that the
evidence was unreliabls, but the magistrato has express-
1y believed the evidence, and I see no reason to dia-
belisve it. Bat the magisirate has sentenced these
accused to the maximum term of imprisonment—one
mosth’s rigorous imprisonment provided for the of-
fence. That seems an excessive punishment. Ithink that
is would be sufficient to fine them Rs. 10 each, avnd
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to b.ind them over, with one surety in the sum of Rs.
100 to keep the peace for 3 months.

&
408 P. C. Panadure 9760
Ratnabharty v. Gunewarasurighe

Withers, J., Oct. 94, 1893,

Penal Code, § #88—8Slight harm- —Trespasser ejected —
mage to measuring tape,

When the eompiainant entered the ascused’s land without
his per.nission, to meusure it, and the sccused ejcoted the
complaicant and damuged the measuring tape while so
dolng, Held—that the wccused wus justifled in ejecting
the complainant trespasser and that, though the com-
plainant was justified in trylog to retain hold of his

tape, yet the damage caused to It fell under$ 88 of the
Pepnealycod& .

The facts may be gathered from the judgment.
VanLangenberg for accused appellant,

Judgment.

Witbc:s,‘r]., The appeal in my opinion is entitled to
suncceed. The complainant was in his way as much
to blame as the accused. He had no right to enter
apon the acoused’s land without his permission. Aec-
ecused had a right to eject the complainant from
the land but not to seize his measuring tape.

The injary to the tape was caused by the struggle
of the two to retain the tape, and while it may be
said that the sccused knew that he was likely to
damage the tape if he persisted in keeping hold of
it while the owner —as he was quite justified in
doing—attempted to take it from him, 1 think the
harm caunsed was so slight that no persom of ordinary
sense and temper should complain of such harm
specially as the person injured by the harm done
was, A8 % before observed, a trespasser on the accused’s
land. Thus the 88th section of the Code comes in to
protect the appellant.

*
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P. C. Kalutara 11069

Guonernrdene v. Ranesinghe.

Dins, J., March 19, 1841

Penul Cnde,§ 185—Order— Ord. No, 6 of 1847, § 10—
[Ord Xo.2 of 1895, § 50)—Refusal to hand over office
books tn surcessor—Successor not  dnly  appointed—de-
ensed  not duly dismissed.

A registrar of wmarringes, suspended but not  duly  dis-
missed, refusing to @iva up ull oflicial papers awl books
o his suecessor, not duly appointed, was held to have
offended against § 185 of the Penal Code,

The facts appear in the judgment.
J. Pieris for accused appellant.

Judgment

Dias, J., In this case the accused was a district
registrur of marriages. He was suspended by his
superior officer who recommended another to succeed
the accused; but that other was not duly appoint-
ed, nor was the accused duly dismissed. The
accused refused to give up all the official papers
and books in his possession to his successor so
named as aforesaid. Accordingly, a plaint was filed
against the accused under section 10 of Ordinance 6
of 1847, but the police magistrate having some doubt
about the applicability of that section to the facts
proved before him, charged the accnsed under
gection 185 of the Penal Code and convicted him.
Against this conviction the accused appeals. In my
opinion the facts as disclosed are quite sufficient
to warrant a charge under section 10 of the Ordinance
of 1847, and as the magistrate did not proceed upon
it, it is unnecessary to say anything further. I see no
objection to the charge as laid under the Code, and
I affirm the verdict.

L
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427 P. C. Gampola 9559.
Hepgt v, Northweay.
Clurence, J., Dec, 19, 1890,

Menz  reu—S8ecvant's  offence—Muster's  lLiability ~

Manter's  dnstrwction broken  English  lew Buileay
Ovd. No. 26 of 1555 § 20,

I. Where the master hud given directions that a quan-
tity of dynmmite wusto be desputehed by rowt  aml pot
by rall but the servant temdered it nt  the Giunpols
rajlwey stution without taking Lthe siagtatory preceutions,
the master wns held pot responsible eriminally.

2. Torender & master vrinumnally responsible for his ser-
vant's acts, mens ren must be proved unless the statute
expresaly dispenses with proof of mens ren.

The judgment sets out the necessary facts.
Dumbleton €. C. for compainant appellant.

Browne  for accused respondent.

Judgment

Clarence, J.,-—~Tbhis is a prosecution uuder the 20th
section of the Ceyxlon gl)uilwu.ys Ordinance 1885,
which prohibits the sending by milway of any
daugerous articls unless the puckage containing the
same be distinctly marked as required by the
section and the required notice given to the rail-
way officials. Defendant wns prosecuted for sending
dynamite by railway withont the statutory pre-
cautions, It would be diffienlt to conceive of any sta-
tutory prohibition more deserving, in the interests
of the public, to be strictly enforced.

The charge as framed by the magistrate does not
follow the precise words of the ordinance, but I need
no dwell upon this. Thesubstance of the accusation
aguinst defendant is that he by the band of Lis ser-
vant delivered to the railway officinls at Gampola sta-
tion two packages containing 12 lbs, of dynamite,
without observing the statutory precautions. "The
facts arenot in dispute. Defendaut had this dyna-
mite and also a quantity of glass-ware and other
koods of a non-dangerons character, which he wish-
ed tosend away. This property was stored in
Messurs Walker's store, Defendant left bis residence,
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after givinghis servant instructions for the forward-
ing of the property; and be especially ordered the
gervant to send the dynmite by road. The servant in
consequence (according to his own account) of an in-
sufficiency of coolies, departed from defendant’s ins-
tructions and sent the dynamite to the railway.

Tn my opinion, the magistrate hes taken a correct
view of the law and the sppeal against his decision
must be dismissed. Thereis no doubt as to the
general rule. A mun may be civilly responsible for a
misfessance of his servant done in the course of his
employment, but to render the master criminally res-
ponsible you must show the mensrea on his part,
nnless the Legislature has thonght proper to enack
that the master shall be criminally responsible even
without the mens rea, and as the judges point out in
Chrisholm v. Doulton, 22 Qifmﬁ 796, it lies om
those who assert that the islature has enac
guch a departure from the geperal principle, to make
that out convineingly by the language emplo ed. As
Baron Pollock tersely put the matter in erts v
Woodward, 25 Q. B. D. 412, we “know of no instance
in which s master is criminally responsible for the
act of his servant, unless he is made so by statute,
or unless the act of the servant is, from its very
nature, obviously the nct of the master.,” Inthe pre-
sent oase peither of these exceptional conditions
is fulfilled. Appeal dismissed.

W
349 P. C. Negombo 10875.

Mellouney v. Kaluappu
Clarence, J., Oct. 30, 18%0.

Attempt—* Attempted to stab”—Conclusion of law—
Proof. ;

1. Ttisnot every aot, indicative of adesire to commit
an offence, which isan attempt to commit the offance.

2. Thatone “sttempted '’ to commit an offence is &
statement of & conelusion of law, and not evidence, in the
absence of proof of the acts oract smounting to an at-
tempt.

R. H. Morgan for accused appellant
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Judgment

Clarence, J..— I must set aside this conviction, and
send the cuse back to the police court for evidence as
to what was the act, if any,done by the defend-
ant, amounting to an attompt to stab. It is noc
every act indieative of a desire to commit an offence,
whictk is nan atbempt to commit the oifence within
the purview of the law. Sevora]l wiluesses say very
buldly, thut defendunt “attonipted to stab,” That, how-
ever, i« not evidence but the mere stutement of a
concingion of law,

@
P. C. Panadure 4256.

Catherine Juyntilleke v. Fernando el al.
Dias, 1., May, 1, 1801,

Penal  Cade § 291—Reliyions  ceremontes—Proces-
sion—Music— Wesleyan chupel not in use—Monday.

1. Drumming and singing ina Salvotion Army street
proceasion is being engaged in religious ceremonies with-
iu the menning of Penal Code § 291

2. On aday when 8 Weslevan chapel was not betng used,
it being Monday, and no service giong on in the chapel, it
was held Inwial for s Salvation Army procession to pass
the chapel with niusie,

The facts appear in the judgment.
Dornhorst  for accused-appellants.

Judgment

Dizsi Jo—In my opinior all the accused were
properly convieted and deservedly punished. The
Salvationists have a8 much  right as other
religions bodies to conduet their  religious
ceremonies according to their own fashion, as long
as they do not interfere with the general public. The
23rd of February wns 2 Monday, and all that the Sal-
vationists did,was to carry on a religious procession on
the road passing a Wesleyan Chapel. It does not
appear that at the time there was any service goin
on in the chapel, and the day being' a Monday
4
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presume the chapel wag shut np when the  Salva-
tionists passed. The ususl druwing and  siuging
accompanied the Salvationist procession, and the
accused probably took offence at the Salationists dar-
ing to pass theirchapel makig o poise.  and  they
wode o most cowerdly uttack on the Sulvationists,
assaulting  the complaiuant, who appeitss to he a Sin-
hajese ludy. The Let conit under seetion 201 of the
Code is fully sustaived by the evidence, as at the tive
of the disturbance the Sulvationists were engaged in
some religious ceremonies withiu the meaning of the
ection. '[he charge of assault bus been very clearly
proved and I will not interfere with the verdict or the
sentence.

w
P. C. Kandy 9665

Senevirulne v. Arumothan ot al
Burnside C.J., May 23, 1430

Pennl Code, 8§ 183, 484,— Pruce afficer tnquiring why
accused had abused another— 4 vespesser— Words of men-
ace—Breach of the peace—doint (riet—Mother and sons—
Prejudice— Trivial matter.

1. A peace officer entering a voman's hunse to tiduire why
she had abused another womaa, was heid oo tee prasser aod
rightly sent out ol the house.

2. The wordsg, “II vomcome out, we will breuls yonur
heud for having enteredl our house™ spokoen by the nceused
to the peuce officer carrivd no intent to cause the pruve
officer to break the puouue, but gotated that the speaker
would break the peace.

3. Where & mother and sons eommitting distinet offences
were tried together it was held that the sons were prejudi-
ced in that they wore not able to enll their mother 88 & wit-
ness

Buraside, C. J,—No appeal lay in this case ex-
cept by permission of the magistrate and he has
permitted it, from which I conclude that bhe himself
desired that his conviction should be revised. The
offence alleged in the first instauce in the complaint
was one under the 183rd section of the eode for obs-
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tructing a public servant in the discharge of his publie
functions. The magistrate has properly disregarded
the complaint which is not in any way supported by
evidence, amd be has charged and convicted the ap-
pellants with ot ntional inselt with intent to pro-
voke a breuch of the prace ander section 484 of the
conle and the defendants have apnealed. The con-
viction is bad for several reasons, ‘1'he st accused is
the mother of the 2nd, 3rd and 4th. It appears that
the complainant is a peace otlicer and, without any
aunthority, he entored npon the 1st accused’s house as
he says, to enquire of Licr why she had beaten another
womun, Now it is cloar that he was a trespasser and
the acensed cominitiad oo offence in sending him off
and saying sheshoald strike him if he spoke much.
The complainent says <he used othor flthy words. I
find no filthy woids reconled. The complainant went
away at9.30: cthat night 2nd, 3rd and 4th accused
were in front of complainant’s house. They said “If you
came out we will breuk your head for having entered
our houase and spoken in an inpertinent way.” Now it
is clear that the 1st defendant being no party to this,
she has beop improperly convicted, and with regard to
the 2nd, 3rd und 4th accused I cannot find any insult
with such an inient as the luw requires i. e. to eause
the insulted man to break the peace. Their intent,
if any, was to break tlie peace themselves, if the
complainant had inpradently gone out, in return for
his trespass on their mother., They mway have been
linble under section 433 for criminal intimidation,
Thep agnin the 1st aceused, apart from the merits,
to whieh I have referred, auzhit not to have been tried
with her sons, bLer offence, if she had committed one,
was entirely apart and distinet from the others—and
the 2nd, 5rd and 4th defendants were evidently preju-
diced by not being able to call their mother as a wit-
ness of whaut had previously occurred, and upon the
case it seems to me that the complainant had been
the aggressor and the case was too trivial to have
merited the sentence imposed.

I set aside the conviction and acquit the accused.

L
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107 P. C. Hation 7210.
Rakim Police Sergeant v. Salyudo

Burnside C. J, May 25, 150,

Penal Code §§ 183, 259—Public  functions - Leagful
awthovity—Delegeation—Ord. No. 8 of 1860, § 5—0Obs-
truction—Mere words— Neglect.

1. A subordinate ot statutorily authorised to do what the
law reqilires to be done in particulur cases by his xup-
erior muy not be delegated u general authority to do that
Aok,

9. Where the affixing of small-pox plaeanls wns to be
dome by a superintendent of polive or o police magristrate,
but was aoufht to be dope by a sergeant. he wag held not
in the lawful discharge of uny publie fuuetion.

3. The accused merely teiting the sergeant that he wonld
pot allow a small-png placard te be silixed to his bouse did
nut constituty obstruction,

The facts appear in the judgment.
Doruhorst and Sampaye for pevused-appellaut.

Judgment

Burnside. C. J.,—I cannot find that the appellant in
this case committed any offence. He certainly did
not violate the provisions of the 5th section of the
ordinance 8 of 1860 because the sergeant of police had
no anthority whatever under the section fo aftix the
small-pox placard to his, the appellant’s house. The
superintendent of police or police magistrate were
the ouly authorities to do so, and nveither of them
could delegate to an agent o peneral authority to
do that which the law requires should ouly be done
in particular cases, if occasivn requires, The officers
themselves must decide as to the necessity in each
case,

Nor did he offend against the 289th section of the or-
dinance. He did not wilfully negleet or onmit to perform
any duty imposed on him, nor did he wilfully disobey
or infringe the provision of any ordinance. He dis-
obeyed nobody.

So with regard to the second charge, I eannot
find that he in any way vbstructed the ofticer. Tell-
jng the ofticer that lhe could not let bim put up
the placard was not obstruction, and cven if it were, the
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sergeant, us I have shewn, had not sufficient anthority at
the time from the superintendent of police or police
magistrate and he was not thevefore a public servant
acting in discharge of his kuwown functions wor a
person acting under the lawful orders of a public
servant.

The conviction on that charpe also cannot be sup-
ported.

It is satisfactory to find that as soon as sufficient
authority appeared for the order the accused acquies-
ced at once.

X

25 D, C. Cr. Colombo 464.
R. v. Mye Appu et al

Burnside, C. J., June 3, 1830.

Dieardly weapon — What gives characier fo a weapon-—
Stone = Club—Purpose,

1. The character of & weapon is given to it by the manner
in, and inteot with which, it is used.

2. A stoneor aciubis & deadly weapon because it conld
be used with a deadly purpose.

Dornhorst and W. Pereira for accused-appellant.
Fisher €. C. for the respondent.

Judgment

Burnside, C. J.—This conviction is right. The in-
dictment sufficiently stated the offence and the evi-
dence supports it, in that it is proved that each of the
parties wus armed with u deadly weapon. Whethera
club or a stone the character of a weapon is given to it
by the manner in and intent with which it is vsed and
in this case it is proved that stones were hurled at
persons and other persons were struck over the head
with clubs whilst some of the assembly were arined with
londed guns which were discharged at other persons.
Uuder these facts I do not hesitate to hold that a
stone or a club comes within the category of a deadly
weapon beeanse it could and would be used witha
deadly purpose. I find also that the object of the an-
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sembly was sufficient!y proved to be, to commit crimi-
nal trospass,  Convietion affirmed.

¥
52 P. C. Puttalam 412, 15561

Rejub P, O, v. Svbar.
Dius, J., April 1, 1890

Penal Clode  § 183—Ohstrnction—Public frnetions -
Police constible—Stopping nuise in house near road.—

A police constable hearing a great onise of tom-tomning
in w lonse close Lo g public street 4 in the Inwful exercize of
a publie duty in going to the house aud asking the oceu-
piLitt T stop the uoise,

Samypnayo for accused-appellant

Judgment

Dias, J.—The evidence proved berond doubt that the
complainant, who was a police constable, was obs-
tructed and assaulted when engaged in the lawful
exercise of a public duty. 1t appears that some peo-
ple close to the road were making a great noise in a
house, by beating tom-toms ard drums. The complain-
ant interfored and very politely asked the parties to
desist, when the 1st defendant came mp, pushed the
constable aside and encouraged the offenders to go
on. The defendants were found guilty of a very law-
less proceeding and I will not interfere either with
the verdict or sentence,

¥
123 P. C. Kalutara 6463

Perera v. Fernando
Burnside C. J., June 12, 1889,

Penal Code § 181--Clivil process— Tak:’ug money ol
of debior's puckits— Tresprsg — Lesistunce— Public policy
—Breach of the peace,

It is a trrspass to seize o man for the purpose of taking
money oit of hiz pockets, though such tuking be under an
exocition, woild resistance to such taking is justified.

Drmene for aceused-appellant
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Judgment
Burnside C. J.—The question to be determined in

this case, in, whether the {iscul ean seize money on
the person of an execution-debior under a writ nguiast
property. There is no special luw giving that puwer,
and I cun find no direct wutbority on the point. It
is said in the old authoritics thut “the axe in o man’s
hurd, the horseon which bLe is riding” are not sub-
ject to distress for rent,ou the ground of public poliey
to avoid a possible breach of the peuce,and on the same
grounds it wonld apyenr that they would not be liable
in execution. I think it would be a trespnss to seize a
man for the purpose of taking moncy ont  of |his
pocket, which would not be unswered by a plea that
the tuking was ander an execution.

The magistiate suys the resistance was against the
money being taken from the peon. I think the renis-

tance was justifiable and the accused must be acynit-
ted.

&
198 P. C, Negombo 84630

Tuussaint v. Stlva
Clarenee, J., Aug, 49, 1BRY,

Affroy—Public place—Court veranduh—One-sided as-
saull—"Fighting"

i. A ecowrt verandah is a public place under § 156 of
the Pcoal Code.

2. Where there is & simiple one-sided ag=uult and no
Bght thers is wo aflray.

" Judgment

Clar, J» Had I affirmed this conviction I would
not have affirmed the sentence imposing on esch de-
fendant a fine of Rs. 50 s most severe sentence fo
impose on an average Sinhalese countrymun, and
one which may lead to Lis land being sold.

I cannot, however, support the conviction on this
charge in the absence of & finding of facts which
would constitute the offence charged. Defendants are
charged with being concerned in an “affray” by
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“fighting” in what is certainly a public place, viz,
the court hyuse verandab. The evidence for the
prosecution, however, describes no tighting but a
simple one-sided ns=ault. A witness calied for the de-
fence doesseem to speak of a ficht. What the ma-
pistrute considered the truth tobe I do not Lknow.
The assanlt may guite conceivably be worse than the
“affray,” but I cannot nphold the eonpviction on the
charge os framed, if there was an assault and no fizht. 1
quash the charge and conviction and send the case
back for further proceedings as the police magis-
trute way deemn 1t proper to take.

)
P. C. Colombo 19216.

{runasekera v. Manuel

Withers, J.. Ang. 11, 1893,

Penal Code § 183--Obstruction—Lawful discharge of
prblic functions—Ord. No. T of 1887, 209—"Aller”—
Substitution,

Where 8 municipal overseer entered the accused's pre-
mises to ‘“‘alter’’ a privg under Ord. No. 7ol 1887,
§ 209 but proceeded to substitute another privy, it was
held be was not in the lawful diseharge of his publie fun-
ctions, and that he was lawfully resisted.

The complainant, a manicipal overseer, purporting
to act under § 209 of Ord. No. 7 of 1887 proceeded
to clean out the accused’s cesspit privy and substitute
a dry earth closet. He was obstructed aund the ma.
gistrata acquitted. The Attorney-(3eneral appealed.

Dornhwrat  for complainant-appeliant.
Wendt and Sampayo for accused-respondent.

Judgment

Withers, J,— In this case the Attornev-General ap-
peals from an acquittal and Mr. Dornhorst argued the
case for the appellant.

The accused was prosecuted for an offence punish-
able under§ 183 of the Ceylon Penal Code before
the police court of Colombo of voluntarily obstrueting
a public servant in the discharge of his public fun-
ctions.
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The chief point, as Mr. Dornborst admitted, is what
i3 the meavny of the word “alter”in § 209 of the
Municipal Ordinance 7of 1887, and as I cannot agree
withh My, Doruborst's (ulmantmu as tothe  moeerning
of the wonl. © sbisdl not address mvsef do e nih"t’
vronnds nrged by My, Wendt iu support of the or-
der appealed femn, Assuming  the  eeguirmonts of
that ordinance “to bave boen fulfilled, 1am to decide
whether it wis an offence to preveat a public sorvant
from antering the aceused’s premises for the purpose
of cleaning out, and I suppose stopping up, the
cesspit of a privy aud providing another necessary
in the shape of dry-emith closet.

I do not think it was, beeanso the act interfered
with would be not to alter & cosspit-privy but to
subelitute a different kind of privy altowether, Now
surely to alter a thingis to vary it withont an en-
tire change, bnt the intended act of the person em-
ploved by the chairman wuas fo ettect an entire
change. Consequently  the police mngistrate’s order
acquitting and dischargiog the accused must be affirmed.

L4
283 P. C. Hatton 3722.

Nilwlasheewi v. James,
Dias, J., Oct. 27, 1887,

Penal Cide § 183 — Obstroction by deception — Help-
thy escupe from custody—Civil piisoner,
Passingg off a deception ona  policeman in charge of &

eivil rris-nnnr aml so patting him oo the wrong  scent, so
that the prisoner eseiped, was held te be obstruction.

Dornhorst and Wendt for acensed-appellunt.

Jedgment.

Dias. J, The accused wns properly convicted un-
der section 183 of the Penal Code. The policeman
on whom the acensed passed off a deception by
which he suceeededl in putting the constable on the
wrong scent, was acting under the orderof the com-
plainant who wasa fiscal's officer and was acting  as
auch when the eivil prisoner escaped from his cus.
tody. I affirm the verdict.

5
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264 P. C. Negombo A

Fevnando v. Fernauwldo
Ulnrenes, J., Bept, 39, 1837

Penedd Cinle § 83— No auorks, no process order Plaint
prertly colertuined,

The et that there are no marks on e eompluiniut eom-
plaining of hurt i= o growed for declining to i=sie pro-
cess.

The facts appear in the jndgment.
Couke for complainant-appellaut,

Judgment

Clarence J.—Thisappeal lies, innsmuech s the police
magistrate has to some extent entertaived the com-
plaint. I eanuot agree with the poliees magisirate that
the mere cirenmstiznee of the women not being able {o
show on their persons aoyv marks resulting from  the
alleped nssault, wocessarily brings the ense within the
purview of section 8% of the Penal code, as a2 case of
burm so slight that no  person of ordinary scose or
temper would complain of it. I van express no opiui-
on whether a more patieat examination of the complain-
ant’s ease may or may not show the chse to be one in
which process ought not to issued, The wagistrate’s
refosal to issue summovs as at present recovded by
him proceeds on a grouml which is not sustuinable
The matter of the complaint ninst therefore bs remit-
ted to the mapistrate to be further investipated.

W

379 P. C. Ratnapura 4348
Welenis Appohamy v, Sedenie et o,

Clarenee, J,, Kov, 30, 1448,

Pennl Coide § 183 Lol Boucd  Constable—{Cruelty to
oo inesle—Chelifle acorked vcandirg tn Ol No. 7 f:f JNG2_.
Public Servint-—-Penal Code § 19—DPublic fouction,

A Loenl Bourd officer ehurged with the duty of hringing
to justive the offinee of working eattle contrary to Ord, N,
7 of 1mi2is o publie servant under § 19 of the Penal Code, and
resistunee to his seizing eattle s0 worked is an ollvuce un-
der §18 10 of the Ponal Conde,
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The facts may be gathered from the judguent.
C. A. T\ La Browy for aceused-appeliants.

Judgment

Clarence J.—Defeundauts bave been convieted of obs-
tructivg a publie servant, to wit, a constable of the Rat-
vapurn Local Board, wlen seizing in order to  their
productivn before  the police conrt certain cattle which
were being worked contrary to the provisions of
Ordinance 7 of 1862, The poivt of law argued in
appeal is, whether the otficer iu uestion is a publie
servant within the mesning of section 19 of the Peval
Code and it was also contended that there was no evi-
ttence that the ofiicer when resisted was acting in the
discharge of uny publie function,

The ease might certainly have heen made clearer.
The officer iu question is deseribed simply 2y a “eons-
table of the Locul Board”, What functions or duties he
was appuinted to discharge, no witness states. Still,
having vegard to the Local Board Ordinance, spd
the ordinary meaniug of the word constable, I think:
there is prima favie evidence that he was empowered
to represeut the Liocal Board in the matter of bring-
ing  to justice the olfence of working eattle contrary
to the provisions of the ordinanee against cruelty to
animaly, and ivasmuch as 2 municipal inspector is
expressly stated in the Penal Code to be a publie
servant, it seems to be impossible to resist the con-
clusion that a Locul Board officer charged with such
functions as those indicated, is 8 public servant within
the meaning of the code. And there is evidence that
this oficor was obstructed by defandants when in the
exercise of his public funcetions,

L4
139 P. C, Colombo 841

Don Juanis v, Perera,
Dius J, May 13, 1845

Penul code §182—8eizure of property not the debior’s—
Pyl cinde § 92 —Goud firith—det snder color of office—
Policy of the law as tu aels of prhlic servant.

1. The policy of the law iz to prevent third narties taki n
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the law into their own  hands and determining for them-
selves whether or not the aets of o publie oflicer are lnwial.

3. Where u table was seized as the debtor’s and his dau-
ghter claimed it as hers before the sefzing ofticer, the ma-
gistrute was duubtful as to ownership, it wis Leld that re-
Sistunce was burl wa the officer was acting in good faith wun-
der color of his vffive,

The judgment contains the necessary fucts,
IWendt for acens:d-appelliut.

Judgment

Dias, J, — This is n charge under section 183
of the Penal Code. The compluinant who is a  fis-
eal’'s officer seized o table, which is said to be the
property of the execution-lebtors the st and Zud
defendants, when the drd defendant who is a daugh-
ter of the 2nd, claimed the table as bher property,
and all the defendants seem to Linve resisted the com-
plainant in seizing and removing the table. The
police magristrate entertained some doubt as to the
ownership of the talle, but be convicted the accused,
holding that, under section 92 of the Penal Code,
the resistanee was unlawinl, asthe complninunt was
scting as a publie servant, and in good faith, under
colour of his office.  L'his holding secms to me to be
right. The poliey of the law i3 to prevent third
parties tuking the law into their owu bands, and de-
termining for themselves whether or not the acts of 2
public ofticer are lawful. Mr. Mayne in his com-
mentary on the Indian Penal Code, which is the
sume ns the 183 rd scetion of onr Code, seems to be
of that opinion (See p. 154.) The mattor of the resis-
tance is very much exaggerated; and as the third
accused seems to have acted in the bouna fide belief
of her right, the fine imposed by the police magis-
trato appetrs (o me excessive.

&
168 P. C. Trincomalee 4154,

Cookson v, Tampariye of ol
Lawrie,, 4., Juoe 12, 1824

Penal Code § I85—Order not fo fish in o ecitely ploce
for theve il hs—Ilint (q'-;:1'(‘?.!#;.-fff-r.7—«—Fm-!I.ms af fishers
—Criminal Procedure Conle of 183, 8§ 115, 120—[Lrim
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Proc. Code of 1508, § 114 —Order ultra Bires— Nuisanve
— Uryent euses.

A Polive Mugistrate husno  power to ovder  fisherinen
not committing w nuisanee not fo fishin g eortin phve Tor
o porriodd thue, and, such oeder being olter vives, disobedioee
thereto is not an offeiee,

The facts are sufficiently sct out in tre judgment,
Dornhorst wnd Senathi Rojeh for acensod-appellants.

Judgment.

Lawrie, J.—As the powers given to a police mayis.
trate by the 129th section of the Criminal Procedure
Code may be used only in urgent cases of puisance,
and that the order made by Mr. Coukson on the 21st
April 1894 was wilra vires, disobedience to it cannot
be punished urdersection 185 of the Penal Code.

The facts are thesa. The police mugistrate of Trin-
comalie had eight complaints made to him resulting
from a disturbance among the fisher people on the
night of the 19th April. The magistrate seeing that
both parties were to blame and apprenensive that
if the disputes were renewed the peace of the town
would be seriously disturbed, sent for all the fisher-
men whom he had reason to believe had been engug-
ed in the disturbance of the 19th. In Court on the
21st April be made this order:

“I absolutelr forbid all those present to fish on the
padu in question for a period of oue month from this
date.”

Notwithstanding this order, three of those then
present in Court to whom the order had been gd-
dressed went out to fisk on the 2Tth April

Mr. Cookson himself became the complainant and
filed an information before Mr. Burrows, the Asst.
Agent and additional police magistrate.

I canvot approve of the police magistrate being
himself the complainant of a beach of his own
order,

Mr. Burrows found the men guilty and sentenced
them to imprisonment under section 185 of tlie Pe-
nal Code. I am of opinion that the accused are
entitled to an acquittal first, becanse it is not proved
that they disobeyed Mr, Cookson’s order. The lozal
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limits withinewhich they were prohibited from fish-
ing are obscurely deseribed in the order. Those pos-
sessinl of local knowledge probably know whether
Usandapadu, where the accused are said to have fished
ot the 27th, is or is not within the limits from Back
Bav Customs to the Sally DPort, but it is not even
proved  that the accused fished in Usandapadu. The
proof of disobedience is defective.

But secondly I hold that the 129th section of the
Criminal Procedure Code did not give to the police
magistrate power to muke the order. 1 give him full
credit for a desire to prevent crime and to do justice.

The authority given to a magistrate under section
129 is supplemental to the power given in section 115.
In ordinary cases of public nuisance, the magistrate
may make a conditional order for the removal of
the nuisance and may order the offender to appear
before him to have the order set aside or modified,
but there are some cases of nuisance of unrgent ne-
cessity and for these the 129th section provides the
procedure and remedy.

The fishing of these fishermen at Trincomalie was
not a public nuisance. It was not a trade or occupa-
tion which was injurions to the health or physical
comfort of the community. The magistrate had no
power to say to any fisherman not committing a
public nnisance, you shall not fish there for one
month, He might as well have said to a couple of
villagers who had disputes about a field, "you shall
not sow i, or to two people who dispute about “a house,
neither of you shall live in it or to others none of
vou shall plack nuts or draw toddy from the trees in
dispute.

By this order as the magistrate interfered with the
occupation and means of subsistence of 20 families,
he reduced the food supply of I know not how many
more. I respect his intentions but the order was im-
passable. I acquit.

w
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328 P, C, Galle 1910

(furusinghe v. Sumiraratve
Dias, J,. Jun. 14, 1588

Perial Cude § I83—Resislance by stecger o eiedil iees
ree—I¥rit aguiust iwife's propecty—Dispossession wf hos-
band— Wife sued without husteond— Vet of JsREsRIR.

The wife huving been gued without the husband bueing
joined, and writ of possession issued to give ereditor poss-
esaion of wife's praperty, resistance by the husbamd to his
being dispossessed was held justitied,

The judgment gives the necessary fucts.
D. F. Browne for accused-appellant.
Seneviratne for respondent.

Judgment

Dias J.—A writ of possession wng issued by the
District Court of Galle in o cuse to which this ap-
pellant was no party, and in the execution of this
writ, the fiscul's offiver attempted to dispossess the
appellant by turning him ount of the house in which
be then lived: as regards the appellant this was an
unlawful trespass on the part of the fiscal's officer
‘slni the appellent had a perfect vight to resist as he
I

The cuse in which the writ was issned was one
against the appeliant's wife. He was no party to
that suit, and was not therefore hound by any pro-
ceeding had therein. 'The party in whose favor the
writ was issued seems to have been a purchaser in exe-
cation under a writ of execntion issued in that case,
and the police magistrate says that the writ of exe-
cution was binding on appeliant as it was issued to
recover a debt due by the wife. The answer to this
ig that a debt due from the wife cannot be recovered
by n suit against ber. 1t can only be done by a snit
against the hushand. The alloged debt of the wife for
which the  writ of execution wus ixsned was a debt
incurred by her before the Ordinance of 1876 came
into operation, and whether the wife's liability acerued
before or after that ordinance, the husbund was a ne-
cessary party to the suit, The verdict and sentence
are set aside and the appellant is acquitted.
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315 P. C.Ramapura 9993
Buenddee v Mohotty Henwry

Withers, J.. Sept. 11, 1sui

Penad Cafe § 180—Public sevrant—Laeful power—No
divect porer—Tngudrer into deatis—Dinly to pass on the
turfurmerlion,

The ptiblic servant to whom information is given must
he empowered by virtue of his office to do something to
the divect and immediate injury of the person informed
agnin=t, and a person whose duty it may be to puss on
the information to others is not & public servant so em-
powered,

The facts appear in the jndgment.
Sumpayn for accused-appellant.

Judgment

Withers, j- The accused has been sentenced to
undergo 6 months’ rigorous imprisonment for an
offence under the provisions of § 180 of the Penal
Code.

This sentence, in my opinion, cannot be support-
ed. First of all there is no proper judgment on
which it is based. The words “I convict accused
of the charge laid” do pot constitute a judgment
in accordance with the provisions of the 372 sec-
tion of the Criminal Procedure Code. [1883] Then the
evidence does mot support the charge. Accordin
to the charge, the information given by the accuse
to a public servant which he knew or believed to
be faﬁ;a was that one Simanhamy committed theft
from his (accused’s) house of a gun and other pro-
perty. The complaint to the public officer concern-
ed is that two people named Siyanbamy and Kiri
Etana did on the 20th May foreibly enter his house
and remove therefrom a brass basin, a gun, two mam-
moties and two Lkatties and committed mischief by
pelting stones ou complainant’s roof and voluntari-
ly caused hurt to the accused.

There is nothing there about the commission of
{heft. The public servant himself deposes that the
information given to him by the two was that ome
Gira and one Sivanhamy entered the accused’s house,
hroke the tiles and took away certain things.
There is nothing there said about the commission of
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theft. This witness speaks "of the removal and
alle theft but that may be his view re-
garding it. It is not the language of the accused
whose brother is the said Siyanhamy. But the main
reason for setting aside the conviction is that the
information was not given to a public servant capa-
ble of using his law/u! power to the injury or an-
noyance of any person. For I take the words of this
section 0 mean that the particular public servant
to whom false information 'is given must be empow-
ered by virtue of his office to do something to the direct
and immediate injury of the person informed against.
The public servant in this case is an enquirer into
deaths. His duty is to enquire into deaths, and
his powers are commensurate with, and limited to,
those duties. Ho conld procure the attendance, or
even the arrest, of a person suspected of being con-
cerned in a death and the exercise of his powers

inat the person whom he had summoned or arrest-
ﬁnon falge information of suspicious circumstancea
relating to a sudden or violent death would be to
the direct injury or annoyance of the person so suim-
moned or arrested. He had no lawful power to exer-
cige aguinst Siyanhamy or Kira on account of the
offences laid before him to their charge by the ac-
cused. He could not lawfully have them summoned
before him or arrested-— it might be his dniy to pass
on that information to others who could lnwgllly
procure their attondance by a sammons or warrant,
but that might be the duty of a private as well as
of a public person.

)
299 P. C. Hatton 13402

Pieris v. Muttuswamy.

Browne, J., Aug. 15, 1893,

Penal Code § 180—Inspector of police— Lawful power
~—Information ;_/ ron-cognizable offences—Annoyance—
Mere inguiry— Intent.

1. Mere lnquiry into the truth or otherwise of Informa-
Hon is not injury or annoyance under Penal Code § 180,

2. Where Information is glven of a non-cognizable offence
to an inspector of police, he not being empowered to arrest

6
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withont a warrant in respect of sich an offence, has no law-
ful power to use to the fujury or snnoyusnce of the person
informed against.

The facts appear iz the judgment.
Dornhorst for accused-appellant.
Wendt for complainant-respondent.

Judgment

Browne, J,—Cranted tbat the information which
accused gave to inspector Pieris was to his know-
ledge or belief false, complainant has to establish
that appellant intended thereby to cause, or kuew it
likely that he would thereby cause, the inspector
to use his lawful power to the injury or annoyance
of some one. I have looked in vain through the
complaint, charge, evidence and finding, to discover
any particularization of what was the lawful power
which the inspector did use or could have used to
such injury and annoyance. The offences of forgery
and abetment thereof not being cognizabls, no ar-
rest therefor could be made without warrant, and I
hardly consider thut the mere enquiry whether an
assertion is true or not would be a cause of such
injury or annoyance to innocent persons us the sec-
tion contemplates. But there is no direet evidence
whatever of any such intent, no request that the
inepector would do or not de anything--go to the
estate, arrest, or institute a criminal proceedings. The
intent I believe to have been that stated by accus-
ed himself to lay the foundation for a fulure repu-
diation of the transaction, and not that any saction
ghould be taken by the inspector or police thereon.

w

146 P. C. Hambantotta 536,

Pullenayagum v Wootler,
Clarence, J., July 3, 1880.

Penal Code § 180~ Public servant— Who may complain
— Iaferior.
‘The expression “‘public servant'’ in § 180 of the Penel

Conde refers to the public servant to whom false informa-
tiun is given, or to his superior.
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The facts appear in the judgment.
James Pieris for accused-nppellant.

Judgment

Clarence, J.,, I am obliged to quash the conviction,
becanse hoving regard fo section 149 of the Pro-
cedure Code, the magistrate had no power to take
cognizance of the alleged offence. e could not
take cognizance except with the sanction of the At-
forney-General, which has not been obtained, or on
the complaint of the public servant concerned or
some public servant to whom he is subordinate.
Now here the words “public servant’ clearly refer
to the public servant to whom the alleged false in-
formnation was given or to the superior of such ser-
vant. The information in this came is said to have
been given to the Director of Public Works and
the complaint is not made by the Director of Public
works, but by a subordinate of his. Consequently
this conviction cannot stand. I quash the couviction.

w

389 P.C. Point Pedro 9266
Chupper P. V. v. Chandraseqara of al,

Withera, J.,, Oet. 17, 1894,

Penal Code § 180— Lareful power—Mere duty to com-
municate information to another—Sudden death—Picer
1}}' hedman in cases of— Power lawful in certain eases—

nilent.

1. The Fuhlic servant in Penal Code §180 must be one
capavle of directly acting in the subject matter of the false
information.

2, Aere communication as in duty bound to another of
intormation [of a sudden death] is not an exercise of power,
it being puttivg In motion another who hus power.

3. Taking measures, in the case of a sudden death, for
keeping the body in statu gque pending inquiry is not al-
ways direct exorcise of luwlful power,

4. When the informant Intended & public servant to use
?’ power lawlul in certain cases he is guilty voder § 180
, C.
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The judgment sets outthe facts.

Dornhorat and W. N. 8. Ascrappu for accused-ap-
pellant.

Wendt and Sampayo for respondent.

Tudgment

Withers, J,—The magistrate has found in effect
that the accused gave to the prosecutor, a police
headman, information false in itself and false tohis
knowlailge intending to cause the headman to use
his lawful power to the annoyance of the members
of the family of deceased,

The appellant's connsel contended that a public
gervaut in § 180 of the Code must be ome capable
of acting directly in the subject matter of the false
information, and that is, no doubt, a right conten-
tion.

The duty specially imposed on the police officer
by the Co«{a is forthwith to communicate with the
pearest police magistrate any information which
he may have respecting the occurrence of sudden
death. This in itself is not an exercise of power.
It is rather puttivg in motion a public servant who
hias power to excrcise in dealing with cases of sud-
den death. The magistrate, however, holds that a
police headman has the lawful power in all cases
of sudden deaths to take measures for keeping the
body in statu quo pending reference to the enyuirer
into deaths. To take such measures would be a direct
act in the exzercise of lawful power.

As at present advised, I am not prepared to sup-
port so broad a proposition. In cases of death from
violence or under circumstances reasonably exciting a
suspicion of foul play or indicating non-nataral
causes, 1 have no doubt he would have that power,
perhaps in other cares.

Now the question comes to this: Did the inform-
ant intend to cause the prosecutor in this case to use
a power, lawful in certain cases st all events, to the
injury or annoyance of some persons. If be did then
it appears to me heis guilty of the offence charged.
The wmagistrate’s opinion on this point is so clear
and strong that the judgment must be affirwed.
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75 P. C. Urugalla 20,
Appuhamy P. Sergeant v. Keerale.

Lawrle, J., March 18, 1885,

Penal Code, § 180—Charging aratchie with receiv-
ing a bribe—Information o polire constable— Lawful
ver—Pass on information—Direct power—Penal Code,

§ 158—Village gosmip.

Information though false toa police constable of an
offence in reapect of which he has no lawful wer  to
act direetly but only a duty to pass on the information
to another is not under Penal Code § 180,

The facts appeer in the judgment.
Van Langenberg for accused-appellant.

Judgment

Lawrie, ], The statement which Bobari P. C.
gays the accused made to him was “I have some-
thing private to tell. At Kandy a man has been kill-
od and the aratchie had taken Rs. 7 and a gun
from a man and let him go.....” He (the accnsed)
said he did not know the pame of the marn who had
beaten the other, the only name he mentioned was
that of the aratchie who be said had tsken a
bribe.

The police magistrate records his belief that the
charge against the aratchie was false and that
the accused when he made it knew it was false.

Itseems to me that the evidence is insufficient
and with the verdict on both these points I am not
disposed to agree. Further I much doubt whether
4t is proved the accused gave this information to
the police constable intending to eause or knowing it
to be likely that he would ghereby cause the police
constable to usethe lawfol power of such police
constable to the injury or annoyance of the aratchie.

The offence which the accused stated or suggested
that he heard the aratchie had committed was ac-
cepting & bribe. That offence fell under the 185th
section of the Penal Code and a police constable has
no lawlul power to arrest an accused under that clause
withont & warrant. For such a matter the polica
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constable had no power exeept to do his duty under
saction 24 of the Crimival Procedure Code, to re-
port to the police magistrate.(§ 22 of Code 1898]

Repeating this villuge gossip tothe police cons-
table whbo though a public servant had no lawful
powers to act directly in this matter seems to me
to have been an act which does not fall under sec-
tion 180 of the Penal Code.

I am of opinion that the accused has not been
proved to be guilty under that section and the
conviction and sentenos should be set aside and the
accused- acquitted.

X

212 P. C. Matara 5224.
Faton v. Norris Appu

Clarence, J., July 17, 1888,

Penal Code sec, 180—~EKnowledye of falsily— Proof
bona fidei —3More than malice.

1. The essence of the offence under Penal Code, § 130 is
knowledge of falsity of Information.

2. In aprosecution under Penal Code§ 180 it must be
proved that the accused did more than aot maliciously,
that he knew the information to be false.

The facts appear in the judgment.
James Picris for uconsed-uppellant.

Judgment

Clarence, J., I cannot sustain the convietion on
any ﬁ.ndingsmcorded by the magistrate, and as it
is inexpedient to prolong the charge any forther
after a second successful appeal of defendant, I set
aside the conviction and mequit the appellants. The
essence of the offence with which the defendants
are charged is knowledge that the information given
to a public servant touching the assault was false. If
it be the fact (and the magistrate has not found
upon the evidence for the defence thatit is not the
fact) that salt was taken from the salt store im-
properly, defendants might bona fide believe the store-
keeper tobe in complicity. Had this been a civil
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action instead of a eriminal prosecution the vcension
would have been a privileged oune, and the plaintiff
in order to succeed would Lave had to show malice. In
a criminal prosecution the. complainant hasto go
further and show that defendants knew the infor-
mation to be false.

w
375 P. C. Kegalle 4271,
Ranghamy v. Rajepakse Mudalihamy
Clarence, J., Nov. 23, 1888,

Penal Code § 180 — Abetment — Proof of falsity.

The falsity of theinformation must be proved by the
proeecution in the first ipstance.

Judgment
Cla; j Apgella.nts have been charged under
section 180 of the Penal Code with aiding and abet-

ting a third person in committing the offence describ-
ed in that section. The charge on which they have
been convicted is defective inasmuch as it does
not state what was the false information which the
principal offender gave. This is all the more im-
portant, inasmuch as the defence seems to be that
the information was true. I quash the charge and
send the case backfor proceedings de nove, The
charge mustset out the particular allegations charged
as having been made falsely. It is of course for the
prosecution to show the antrnth of those allegations
in the first instance.

)
213 P. C. Colombo 2653.
Rodrigo v. Webster P. (.

Fleming, C. J., Aug, 19, 1885,
Police Constable —Acting in good faith—Use of ;e.cess-
ary force—Preof of contrary—Ejecting trespassers from n
tave{n——Hurt-—jét{;den g;‘yg'm

4 constable acting in good faith o the discharge of Lis
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duty may use force, oven cause hurtor injury, becess-
ary for his purpuse.

The facts appear in the judgment.
Deornhorst for accused-appellant,

Judgment

Fleming, A. C. J..—This is an appeal from the deci-
sion of the police magistrate, Colombo, who acquit-
ted the asccused on a charge of having voluntarily
caused hurt.

The appeal was not entered at the instance of the
Attorney-(teneral, but Mr. Dornhorst who appeared
for the appellant, mentioned such was unnecessary
as the appeal is on a pure question of law.

Tt is not necessary for me to say whether or not
I concur with Mr. Dornhorst’s contention on this
point; if it were Ishould be prepared to express
my opinion uponit. 1am satisfied the police ma-
glstrate arrived at a correct conclusion. This appeal
is closely connected with acase that came before me
not long since. (Police Court Colombo 2650.) The
respondent in this case, who is a police constable,
was called upon by a tavern keeper to expel a per-
son from the tavern on the ground that such person
had mipbehaved bhimself and had refused to
leave.

The constabla in doing what he did, apparently act-
ed in good faith, and unless he used more force
than necessary while endeavouring to do what under
section 27 of Ordinance No. 7 of 1873 he has been
called upon to do, he would not be liable even if he
did cause hurt orinjury.

Whether a police officer does or does not, on any
particular occasion, make use of more violence than
is necessary is often a most difficult question to
determine, but when it prima facie appears that he
was acting in good faith andin the execution of his
duty there should be satisfactory evidence to show
that he really made use of greater force than was
justifiable.

In this particular case I see no reason for conclud-
ing that the constable was wrong and I am of opinion
that the judgment,of the police magistrate acquitting
the respondent should be affirmed and this appeal
dismissed.
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125 P. C. Kurunegalle 7388,

Yan Houten v. Lelclimanan Chelty.
Dins, J., June 4, 1891

Penal Code § 2~ Al ot otherwise”— Offenrce warder
Cude wud Lowe earlies thun the Code—Orid. No, & of
LI

When an offenee pupishable nmder the Penal Code falls
also under un carlicr unrepeated penal statute it is punish-
able under the Code “uud pot otherwise'’

The facts appoear in the judgment.
Senathi Rajak for aecused-appellant.
‘rrenier for respondent.

Judgment

Dias J.—The two neensed were charged under see-
tion 183 of the Penal Code with obstructing two
public officers in the dischiurge of their public functions.
vie. in causing two small-pox patients to be removed
toa public hospital. It appears that under section 10
of Ordinance 8 of 1866 certain regulations were made
by the Governor with regard to persons suffering
from small-pox, and acting under these regulations the
zuthorities at Kuarunegala attempted to remove two
patients from a house in the Kurunegaln bazaar to
hospital, and the two acensed suceessfully opposed
such remwoval. The investigation of the case oceun-
pied more than one day and the magistrale framed a
charge under section 183 of the Penul Code. The
principal question which I have to decide is whether
the mugistrate wus right in proceeding under the
Code, thera heing a special provision in  Ordi-
nance No. 8 of 1866 applicable to the facts of the case.
This objection was tuken in the court below, but
the mugistrate passed it over, beiug of opinion, that
he could proceed under the Code, if the facts disclosed
at the triul warranted such a course, The Ordinance
of 1866 was pussed before the Code Came into operation,
but the 2ud seetion of the Code provides “that every
person shall be liable to punishment under this code,
and not otherwise, for every act or omission contrary
to the provisions thereof of which he shull be guilty
within this colony on or af’;-er the day on which this
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code comes into operation.” When the offence for
which tho aveused were charged and convicted was
committed, the Code waus in operation and under sec-
tion 183, the act of obstrueting a public gervantin the
discharge of his pablic fanetions is made pupishable
with fine or imprisonment or with buth, and in my op-
inion the act proved against the accused is contrary
{0 the provisions of the Code and can only be dealt
with uunder the Code, and not otherwise. The
verdict is right but the pnuishment impused by
the police mayistrute, as regards the Ist accused, is
axcossive under the cirenmstances.  The two accused
are chetty traders, a cli=s of men who duo mnot often
come before the courts charged with acts of violence,
and in this particular case they seem to huve allowed
their feelings to got the better of their judgment, and
a heavy fine I think will meet the emds of justice.
The sentence, as regards the st accused, is set aside,
and he is sentenced to pay a fine of Re. 100. Inall
othgr respects the verdict aund sontence are attir-
med.

@
D. C. Cr. Kegalle 795.

R. v. Unga
Withers, J., Aug. 30, 1802,

Deadly wenpon—Chih—Grievons hurt—In the course
of « faction firht — Ertenvativg clharacter— Anvlorry af
Penil Conle § 264 Erxception # — Penal Codde §§ 316, 311,

1. A club iz not a deadly weapon.

9. When grievons hurt is eaused in the course of a faction
fight it is, by ann.ln%g of Poenul Code § 201 Exe. 4, exteni-
atod in tho sense of being reduced in choructer by reason of
the ocecasion.

The facts appear in the judgroent.
Dornhorst for accused—appellant.
Dricberg C. C., for respondent.

Judgment

Withers ., If the accused had assaulted the com-
plainant in the circumatances described by the com-
plainant he would have richly deserved the sentence
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passed upon him by the learned District Judge

The learved District Judge has found, however,
that the assault was committed on the complninant
by the accused in the course of a faction fight,
and this vircumstance, in my opinion, materially
alters the character of the offence.

It will be remembered that eculpable homicide is
not murder, if it is committed without premeditation
in a sudden fight, in the Leat of passion, upon a
sudden quurrel and without the offender having taken
andue advantuge or acted im a cruel or unusaal
manner.

By a sort of analogy, I think the offence of
voluntarily causing grievous hurt to an adversary ia
the course of o free fight may be said to be ex-
tenuated in the sense of being reduced in character
by reason of the oceasion on whichk the offence is
committed,

I am moreover of opinion that a club is not
an instrument which used as & weapon of offence
is likely to cause doath.

Grievous hurt was no doubt voluntarily coused
by the accused to the complainant. For these
reasons I quash the conviction and sentence snd in
lien thereof I convict the saccused Morage Unga of
voluntarily causing grievous hurt to one Kottepolle
Unga at Kottepolie onor about the Ist day of
Pobruary, 1892, contrary to the 316th section of the
Penal Code on that behalf made and provided, and
sentence him to a term of three months' rigorous
imprisonment.

2
P. C. Tangalle 6781

Samoradira v, Netorissa
Burpside, C. J, Aug. 19, 1802

Penal Code § 183—No physical act— Mere warning —
cess server—Public servant—No warrand in evidence
—8earch for a bull in a diwelling house.
1. Simpl[x;sto warn not to search house, without offering
Physicsl obstruction, does not fall under Penal Code § 183
1. A process-serveris ot & publle servamt.

3. Io prosecutions under Penal Code § 183 the warran
wbstructed io execution must be produced. ' g
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The judgment gives necessary facts.

Judgment

Burnside, C. J., I canmnot aflirm this conviction for
many reasons. In the first place there is no
warrant in evidence from which I can judge how
far it protected anyone. Then the clause of the
Code refers to obstructing “public servants”. Some-
thing is said in the evidence about “process servers,””
1 have carefully examined all anthorities at my dis-
posal to discriminate to what class of ypublic ser-
vants these gentlemen belong, but I have failed to find
out anything—thoy certainly are not includedin any
of the definitions of the Code, by that name, and if
they do come within any of the definitions it should
appear in evidence. Then it appears the object of
this search was a bull or animal of some kind, and
in the absence of the warrant itself I cannot con-
clude that it would have been issued to search a
dwelling house for an animal of that kind, and if
it did not especinlly authorise a search of the house
the parties executing it had no right to attempt to
goarch the house and were properly obstructed, if
indeed they were obstructed. For it does not appear
that any physical obstruetion was offered them, they
were simply warned not to search the house, and
immediately with that prudence which is characteris-
tic they walked away. But above all the prosecu-
tion is & stale vindictive prosecution, against a man
who has just served a term of rigorous imprison-
ment and who, under the sentence of another six
months’ rigorous imprisonment has for want of bail,
already undergone three weeks’ imprisonment -ali
the punishment which iz my opinion he deserved
if the offenco hnad been proved against him,

»

117 P. C, Colombo 6859
Pullenayrgam v. Tamby Marikar
Dias, J., June 9, 1886,

Wwitful disubedivnre —Order of munieipal chatrman-—
Shutting the door—Ord. No.§ of 1556—Smallpoz patient.
Shutting the door of n  house to prevent small-pox

patient’s romaval to hospital is wilful disobuedience of a law-
ful order under Ord. Nuo. 8 of 186,
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Judgment

Dias, J,— I'he accused was charged with wilfully
disobeying an order issued by the chairman of the
municipal council for the removal of a small-pox
patient to the smallpox hospital The order is
dated 22nd February 1886, It is very clumsily drawn
but it gives sufticient notice to the amccused that the
sanitary officer of the municipal council will attend
between 7 and 12 a, m. of the 23rd of Februa ry for the
removal of the patient. The cider is given by the
then chairman of the municipal council. According
to the evidence there can be no doubt that when the
officer went to the house at 7a.m, the accused
was in the honse but the doors were shut. From
what had takea place the accused seamed to have baen
determined to prevent the removal, for on the previous
day, the 22zd February, when the notice was served
on him he told the server that he would not allow
the removal. There can be no doubt that it was the
accused who shut the doors for the purpose of pre-
venting the removal of the patient and that being so
he has committed an offence under section 11 of Ord.
No. 8 of 1866,

w
228 P. C, Kegalle 4008.

Vigors v. Cornelius.
Diae J., Aug. 14, 1888.

Penal Code, § 172— W:'haess—(}ife_d Jor a date—Caze
postponed— Noticed to attend— Notice” equal to a sub-
pocna.

Where a case is adjourned and a witness cited for the first
date is noticed o appear on a subsequent date, such notice

is equal to asubpoena, and disobedience theroto is punish-
able.

The facts appear in the judgment.
The notice was probably in writing.

Judgment

Dias J.—When a witness is in court on a subpoena
requiring him to attend and give evidence in any
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cuse, and that case is adjommed to another day, and
the witness is noticed to attend on that day, he is
legalty bound to obey thatorder which is eyual to a
subpoena, and is liable to be punished for disobe-
dience of that order. 'I'be nccused was Tightly con-
victed and I affirws the verdict.

]
7 P. C. Ratnapura 3265.

Silva v. Cooray
Dina J., Feh. 9, 1848
_Ouashrd-«—Prev{ous evidence — Fresh examination of
11l nesses.
Where proveedings are quashed by the Supreme Court

all previous evidenco is taken out of'the case, and in sub-
seqiient proceedings the witnesses lLave to be exnmined

afresh.
The facts appear in the judgment.
Morgan for accused-appellant.

Judgment

Dias, é.——Thia convictionis not founded on any evi-
dence. By the last order of the Supreme Court all the
proceedings after the charge were quashed. So all the
evidence previously taken is out of the case; but the
police magistrate under a misapprehension that the
evideuce previously taken was siill availuble, decid-
ad on the same evidenes and convicted the accused.
He should have re-examined the witnesses in open
court. I set aside the verdict and send the case back
for further investigation.

w»

D.C. Cr. Jaffna 1349,

R. v. Tinagary et al
Withers, J. Aug. 18, 1852
Penal Code, 8. 145— Deadly weapon— Thick stick

A thick stick 1s not s deadly weapon
The facts appesar in the judgment
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Ramanathan and Dornhorst for sccused-appellant,
Dricberg C. C. for vespundent.
Judgment

Withers, T..—Everything was said that could be said
w o anpellimbs eownssl t9 parsnade mwe that
the  Disiret Judue’s verdiet  was against the
welipht  of evidence, and complaint  wsg made,
ax ol uudioqnently  with  justice it may be
misdde, Lhat the Leistrict Judge  gave no distinet rea-
sons for proferving to Lelieve the evidence led for
the prosecution,

1 must say that, after rending the evidence, on both
sides, I think he has very good grounds for doing
80 ;

It cannot be deniedl  that there was a disturbanece,
and a serious assault at the Pillayar Temple in Alvai
North.

The defrnce of the accused is, in short, am alibi at
Pulikandi Temple on the pight of the alleged dis-
tarbance at the other tetple, and that it was some
one else nltogetber wiio ussaulted the complainant's
party, and interfered with the dancing in his temnple.
To say nothing of the fact that the accused quite
failed to prove that they could not have been at
the Pillayar temple on the evening when the distur-
bance took place thore, this Court is asked to be-
lieve, without any suggestion of a motive for it that
the complainant and his associates have deliberatel
charged innocent people with a serious offeuce. {
decline to believe they have done so.

There is, however, a fatal defect in the conviction on
the 1st count ofthe indictment,

That count is for the offence of rioting, being arm-
ed with something which, nsed as a weapon of offence,
is likely to cause death, though the section under
which itis Jaid is erroneonsly npumbered 144 in the
indictment.

This offence the District Court had no jurisdiction
to iry. BSee schedule 11, entitled Tabular Statements
of Offeuces, to Criminal Procedurs Code, 1883,

The conviction on that count must be quashed and
the accused found guilty of it discharged.

Then the conviction on the 2nd count under § 317
of the Penal Code of causing grievous hurt by
means of an instrument which useg as a weapon of
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offeuce is likely to canse death, is wrong, because, In
my opinion, a thick stick cannot reasonably be con-
sidered nn instrument which used as s weapon of
vffence is likely to cause death.

That conviction must be set aside and the accused
foulnd guilty of that offence must be and are acyuit-
ted.

There is, however, ample evidence that the 1st ac-
eused Kanthar Karthikesar, Ynd aecnsed Karthike-
ser Tinakary and 3rd acensed Kartbikeser Sidam-
parapulle voluntarily caused grievous hurt to one
Valli Vyravan.

Accordingly, in liea of the judgment of the Dis-
rict Judge, it is adjudged that the three necused, to
avit, Kantbar Karhtikeser, Karthikeser Tinakari and
Karthikesor Sidamparapulle are each quilty of the
offence of voluntarily causing grievons burt to one
Valli Vyravan on or about the 4th of March 1892 con-
trary to the 316th section of the Penal Code, in that
behalf made aund provided, and each is sentenced to
undergo a term of 9 months' rigorous imprison-
ment,

&
D, C. Galle 11964,

Awmaris v. Muttucrmarn
Withers, J., Oct. 21, 1892

Privale deferce—More harm  than  necessary— Tres-
passer —Knuekle-duster—Rib broken.

While it is lawful foreibly to eject p trespasser from one’s
property, the nse of a knuckle-dister to the injury of vne
of the trespasser’s ribs isin excess of the right of self-
defence.

Tle facts appear in the judgment.
Durnhorst for accused-appellant,
De Vos. C. C., for respoudent.

Judgment

Withers, Jo—The learned Judge has found. that the
appellunt fractured the prosecutor’s rib by a blow with

la knuckle-duster, and voluntarily caused him grievous
inrt,
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I am not prepared to distu tb that findipg though
Ido wut very heartily concur in it.

For this the accused has been sentenced to 12 months’
rigorous imprisoument.

On the other band, I ainso far impressed with the
evidence for the defence that I believe that, at the
time of the allered assanlt, the prosecutor was a
ecriminal trespasser on the property of the lst accu-
sed, under cireumstances thab warranted the 4th accu-
sed i assisting the 1st accused to defend his proper-
ty andin using vigorous measures to expel the pros-
ecutor from the pramises.

The use of a knuckle-duster was, howaver, an ex-
cessive exercise of the right of defence but I think one
month's rizorous imprisovment quite suificient a pun-
ishment for the particular offence. Bentence reduced
to one montl's rigorous imprisonment.

w

238 P. C. Chavagacheri, 7162

Velupillai Odear v. Velupillai
Dias J., July 30, 1891,

Penal Code, § 183—Resistance—Civil writ—No en-
dursement—Cicil Procedure Code § 350,

Where a writ bore no endorsement in terms of Civil Pro-
coditre Cendir § o35 the ofleer .«'-_-_kinu: by exente it has
no puthurity to exceute it, and resistatice is justificd,

The judgment gives necessary facts.
Wendt for accused-appellunt.

Judgment

Dias, J, Tha writ in this case was directed
to the fiscal of the Northern Province, and an odear
who called himseif a fiscal's officer attempted to exe-
cute it. There is no endorsement on the writ by the
fiscal authorising ths odear to carry out the writ,
as required by section 360 of the Civil Procedure
Code, and the odear bad po authority to execute
the writ. The resistance was therefore Iawful and
the verdict is set aside and the defendants are ac-
guitbed.

»

8
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P. C. Haldumulla 4586

Cireem P, C. vo  Ferncundo ol al.
Clurenee ansd Plas, J.J., Dee 15, 1801,

Penal Code §§ 233, 284 — Public  nuisance — Penal
Code § 185—Criminal Procedure Code of 1883 § 129
—[Cr. Provednye Code of ISUN, § 115 ]— HReligions pro-
cession - Cholera stricken loeafily — General order—

Pulblic health,

When a religgions procession pas=ed theuerh a  cholera

striken loculity, contravy to a mugistrate’s orders, the
convigtivn was deenied more appropriate under Penal Code
§ 186 than under §§ 284, 254,

The fucts appear in the judgment.
Dorndorst for accused-appellant.

Attorney-Geneval for respondent,
Judgment

Clarence J. Appellapts appeal agninsé a conviction
on two charges. The first charge is laid under sec-
tion Y83 of the Penal Code amd is a charge of com-
mitting a public nuisance by murching in procession
with a crowd of people throngh, Hallumulla while
cholera was prevalent at Wellawaya, to the danger of
the public health. The second charge is laid under see-
tion 9284 and charges thut defendants continued
the nuisance aforesaid having been enjoined by the
Holdumulla police magistrate, in an order issued
by him under section 12V of the Procedure Code, not
to continue such nuisance. On these charges defend-
ants have been fined Rs. 50 each.

It appears from the evidence that cholera was pre-
valent at a certain place between which and Halduro-
ulln there is much traffic; prevalent to such an extent
that it was found necessary to -establish a cholera
hospital there. U nder these eivenmstances the magis-
trate considered it right, for the protection of the pub-
lic health, fo issne an order prohibiting certain
Buldbist proesssions then eontemplated in Haldn-
mullas. The 120th section of the Procedute Code
warranted the magistrate in issning the order im
question if in Lis opinion it was advisable in the
interest of the public health. We need not dwell on
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the need of supporting public officers in measures
directed $o proventing the spread of a diseuse such
as chbolera. We are at the same time concerned to
see that all that is done is done acconding to law.

It is proved by uncontradicted evidence that, when
other persons concerned in a  certnin  projected
procession wero willing to forego the procession
in deference to the magistiate's order, appellants
defiantly and deliberately deterimived  on Laving
the proeession and did take part in the pro-
cession. 1t was indeed contended in appeal, and
the same point seems to have been raised in the
pulice court by one of the appellants, that the magis-
trate bad no right to try the charge, for that he
bad himself divected the prosecution. But I do not
tind that the magistrate did direct the prosecution.
It uppears that all that the magistrate did, was to
instract the police generally to take the nawmes of
any persons who might disobey the order, and pro-
secute them before the police court. There was
no direction to prosecute these defendants, indecd
at the time when he gave his instructionato the police,
the procession had not yet taken place. The case is
therefora quite different from that reported in 9 8. C. .
€. 126. It 1s clearthatappellants deliberately disobeyed
the magistrate’s order, and the only question remain-
ing is—whether on these facts defendants are right-
lv convicted on the charges as laid. It may often be
difficult for a mapistrate, when called npon to act
in an emergency for the protection of the publie, to
frame a charge in the most appropriate manner, and
wea oupght not to allow the ends of justice to be
defeated in such a matter.

I think that there is somo difficulty in supporting the
convictions upon the chargos as laid, and indeed the
Attorney-General did not attempt to sujpott the con-
victions upon the clarpesas lnid, It is clear, however,
that the appellants have offended against section 183,
in that they disolbeyed the magistrate’s lawfully prom-
ulgated order, it being proved by unconiradicted
evidence, that their disobedience tended to cause dan-
gor to human health. Therefore, without going the
length of saying that charges ooder § § 233, 284,
may not hold water wnder similar circumstances,
I think it will be woll to add a count under section
185 and uphold the conviction and sentences on
thot count. There is no hardship whatover to the
appellanta in this course,
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Dias J., The defendants were charged nnder two
counts (1st) under section 283 of the code with com-
mitting a public nuisance in marching in procession
over the town with a large crowd when cholera was
prevailing in the neighborhood and (2ud)under section
9284 for continuiug the said nuisance in wilful diso-
bedience of an order issued by the police magis-
trate. Section 261 of the code defines a puisuuce to
be an act which may cause any common injury,
danger or avnoyance to the publie. The danger to
the public in this case is very plain and the delend-
ants knew it, but nevertheless acted in a reckless man-
per in utter disregard of the consequences and I am
of opinion that the conviction on the first count is
sustained by the evidence.

The conviction on the second count is more doubtful.
The order of the police magistrate eontemplated by
section 129 of the Procedure Code is an order on any
person or persons to abstain from doing any particular
aet or acts, The order bere is a general order and pot
one directed to the defendants or any other person in
particular, so as to make disobedience an offence under
section 284. As my brother Clarence has some dounbt
as to the applicability of sections 283 and 284 to the
circumstance of the cuse, I have no objection to up-
hold the conviction on a count under section 185,

b

269 P, C. Galle 1317

Silva v. Pedris Hamy
Lawrie, J., Oct. 14, 1885,
Penrtl Code, § 183—drrest—Warrant ex fucic iMeqal
—FLiucful order.

When objeetions to the 'egality of n warrant are obvinus,
the executing ollicer ennnot be suid to be acting under luw-
ful vrders. !

The facts may be gatbered from the judgment.
Seneviraine for accused-appellant.
Judgment

Lawric, J» The conviction snd sentence under the
183rd section of the Penal Code are set aside and the
accused ure mequitted of that charpe.
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The conviction and seutence of Rs. 25 under the
343rd section vt the Penal Code are affirmed.

The sentence in default of paying the fine is
reduced to six weeks’ rigorous imprisonineut.

The ohjections to the legality of the warrant are so
obvious that in my opinion the complainant cannot
be eaid to bave been acting under lawful orders when
he attempted to arrest the accused.

]
10 P, C. Galle 4984

Deen Assen v, Silva
Clarence, J., Feb. 3, 1837,

Penal Conle, § INS—Clriminel  Procedure Cinle 1R&3,
3 33 [Cr. Prov. Cole of INGS, § 32) — Nocarront—
No proof of cire umshcm o8 Jmﬂf ying arrest iwithont
warrant — “Concerned i — “Reasonable complaint” —
“Credible informtion’ —Cuitle-stealing.

Where there was ne warrant, and the arrest purperted to
be under Criminal Provedure Code of 1583, § 33 [Crim. DPro.
Code of 18 32| but there was no prool of ecircumstaners
and conditions justifying sueh arrest, the ense was  soent
buck for the legality of the nrrest to be proved.

The facts may be gathered from the judgment.
Dornhorst for the aceused-appellant.
Judgment

Clarence, J., Defendant is charged with obstrueting
two policemen in discharge of their public functions,
by preventing them fruom arresting a certain person
“charged with cattle stealing in P. (. case No. 4344"
The prosecution have to show that the policemen had
authority to make this arrest. The sergeant says
ke had a warrant for the arrest of the party. Thae
warrant 14 not produced. Cattle-stealing, however, is
an offence for which a police ofticer may arrest with-
ont a warrant, by virtue of sectiop 33 of the Cri-
minal Procedure Code under the circumstances des-
eribed in snbsection 1 of that section. But the pro-
secution have not proved that any of those circum-
stances exist. There is no proof that the person in
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question “has been coneerned in" caltle stealing, or
that *a reasonable complaint has been made on
credible information received” eitber in the P C. case
No. 4844 or in any other mauner, uf his having heen
s0 concerned, Cousequently there is no evidence which
could huve been left to a jury in support of the charge
on which the magistrate haa convicted the defendant.
I have therefore no alternative but to set aside the
convietion, but inasmueh as the dofence before the
mugistrate and the appeal petition appear to have
beon directed solely to the question whether defendant
did or did not obstruct the policewen in their attempt
to inake the arrest, which fuct is clearly proved, I
think it proper to send the case back for further pro-
enedings, to enable the prosecution to prove, if it
can be proved, the legulity of the attempt to arrest.

w

194 P. C. Kandy 659
Perera v. Butiyah Kanyay.

Lawrie, J., June 19, 18946,

Penal Cude §§ 153, 220 —Defeetivewar rant— Descrip-
tivie insufiicient —General worrant.

1. A Zourt has no right to issue a gencrnl warrant

2  Itis eettled law that o warrant of arrest must des-
cribe the person to be arvested with such minateness as to
leave nodonbt asto the person intecded, and such des-
cription must be as to pame sod address,

3. A warrant for the arrest of “Carupaiy now inthe
Kandy district” was held general and materially defective.

The judgment sets ont necessary facts.
Wendt {for accused-appellant.
Covke for respondent.

Judgment

Lawrie, J,, The two accused rescued Carpaye when
she was iu the custody of W. H. Pereva. I shull as-
sume that the license he held as a fiscul's officer was
then in foree. It is not necessary to decide that point,
but it is abundantly clear that the warrant he held
was ilegal and id not justify the arrest snd confine-
nent of this woman.
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The warrant was to the fiscul of Kandy to arresi
“Curpaie pow in the Kandy district.”

Ttis cettled law that a warrant of arrest must des-
cribe the person whois to be arrested with such
minuteness us to leave no doubt as to the person in-
tended. The description must both be as to the name
-and the address, “Carpaie” isa name cowwmon to
many Tamil women, and in the hundy District there
are probably more than a hundred on the estutes,
possibly many more, two or three on every estate,
The warrant does not describle which Carpaie is
meant. She is not described as the wife or daughter
of any one—nor in such a gang under a named can-
gany, nor does the warrant give her address as on
such an estate.

There are many decisions which settle that a war-
runt in these general terms is illlegul (Hood's Cuse
1 Moody's Cr. Cases p. 28l. Hasting's Case 9 Born
H. C. L. p. 154). But suthority is hardly needed, no
Court has a right {o issue a general warrant of arrest.

In the present cuse the warrant stated that Car-
paie had been charged with quitting the service of
Mr. M, W. Smith, ln the proof there is no suggestion
that the woman who was arrested on the warrant
had ever served upder Mr. Smith. The search seems
to have been made for the wife of Saibu. This
Carpaie (allantena did not wish to go to or to return
to Saibo. She was rescued from an 1llegal arrest and
those who assisted her in ber distress ure not liable
to panishment.

o
124 P. C. Galle 20038
Kitchel v, Perera et al.
Bonser, C. J., May, 13, 18

Penal Code, § 183—Act likely injurivusly toaffect ac-
cused’s land—HRemonstrance - Interfering with work —
Civil remedy—Siranyers in tnlerest  joining—Sentence,

1. Where u person hus the possibility of n civil remedy
againat 4 public servant’s act dowe in the lawlul discharge
of 1111:5 public functions, such act may pot be iuterfered
with.

2. Where the owner ofnland by the side of a bridge,
fearing that certsin excavatious ~carried on near the
bridge by & district epgincer were likely to sffect his lund
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fujurivusly, obstructed the cngincer, and others not lo-
tegeared i the lund, joined in the obsteuction, suel others
were punished more severely than the oveer of the laud.

The facts appear iuv the judgment.
Daornhorst and Bawa  for aceused-appellant.
Covke, . . for respondent.

Judgment

Bonser, C. J,, In this cuse Mr. Carte, the District
Engiuveer of Galle, inthe course of his duty was
superintending the removal of earth by the side of
a Dbridge ou the Galle-Matara rowl. The 1st uppell-
ant, who wus owner of the adjoining lund, seems to
have been of opivion that this operation would pre-
judicially atfect his land by letting in the Hood
water in the ruiny season, and also to have thought
that the district engineer wus going to interfere with
his land which adjoined the Dbridge. He thereupon
remonstrated with him, aod becoming very excited
tried to stop himfrom proceeding with the work.
The district engineer seemsto have lost his temper,
and a scuffle between the two meu ensued in which
the appellant got the worst of it. ‘Therenpon a nui-
ber of people came up and assanlted the district
engineer with their fists, aud stones. It does not
mear that they had the excuse which the appellent

, of believing that their properiy wuas going to
be injured, by the work in progress. The district
engineer would bave shown more discretion if he
bad made some attempt to remove the objections,
ruised by the appellants. Still the appellunt had
bis remedy ina civil court, and he ought to have
been sutisfied with that instead of tryivy foreibly to
preveunt the district engineer from carrying ount his
work. The magistrate Lus found that the appellant
did obstruct the district engineer, in the discharge
of his public functions, and taking iuto sccount the
fact that he met with punishment at the hauds of the
district engiueer, he inflicted the light sentence of
Rs. 50 fine. I do not fesl disposed to interfere with
that sentence. The other men, wbo had not the
same excuse for assaulting him, were found guilty of
using criwinal force and were each sentenced to
one month’s rigorous imprisonment. Their defence
was that they took no part in the ussuult, but  they
were clearly identified by the comyplainant. No ap-
real lies from their sentence, and I see no reason
for going out on my way to interfere with it. I do
not congider that any injustice has beeu done them.
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444 P. C. Jaffna J5514,
Kanagaratnam v Tiruchchittambalam et al.

Browne J.. Nov. 25, 1895,

Penal Code § 138 (N—SBhow of criminal force-—Cri-
minal remedy for civil matters— Accused's land—Mort-
gage decree—Sale——Adccused in possession—No writ of

session-- Accused regarded as having some inlerest
e land—Reaping of crops—Abuse of Penal Code, Ch.
i,

1. Where accused’s parents had mortgaged a land of
theirs and died, and the accused was suud, and suffered
Jjudgruent, and there was & sale at which the complain-
un: bought the land, but there was no writ of possession,
and the arcused remained in possession of the land,
and the cowplainant asked the accused for a deed
and was refused, it was held that the met of the ae-
cused and his 17 coolles in reaping the paddy crops on
the land wrs not crimipal,

2. Bhow of crimioul force ia not to be inferred from the
mere number of people assembled.

The facts appear in the judgment
Sampayo for accused-appellants.
Dornkorst for respondent.

Judgment

Browne, J., The chief issue in this prosecution
is whether the 1st accused as the ringleader of the
other 17 accuseds of whom, save 2nd and 3rd accu-
seds his relatives, all are mere coolies in his employ-
ment did assemble with the rest and with the com-
mon object of enforcing a right to a certain land
by show of criminal force.

The magistrate has denounced this “high-banded
way of marching an army of cultivators armed with
knives no doubt to cut olas and perhaps anr one
who interferes.” If is true the plaint made men-
tion of knives, bat this altogether is entirely unsup-
ported by any evidence. Two witnesses, the cuiti.
vators, deposed that 1lst accused was armed with a
cudgel and one of them also said “They reaped
the crop by show of force,” There is no evidenee
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Brrefore to sustaun the extravagant lunguage of the
iwklnnent, and, “show of force” is dependent for
proof selely ow the number of the men. This ap-
pellant excuses by the fuet that what was reaped
amed removed was not 3 Loshels of paddy as the
magistrate has recited but 5t or 60 bushbels.

It is difficult to arvive at the exact fuets eliminat-
ing even only the evidence which possibly seli-in-
terest may bave affected. This mneh s elear from
the evidence for the prosecation, tiut lst defentant’s
father and mother having merteneed this Jand be-
fore her death, the mortgagee’s widow and admin-
istrator entered action aguinst the surviving morta-
gor, the 1st defendant (then a minor by his father
as puardian ad litem) sod another, und recovered
judgment, and in executien sale in 1886 the land
wis bonght by Sapaputhy Kandyah who dowried it
to his daugbter, complainant’s wife, but her title
thereto was not perfected by obtaining the fisenl's
travsfer till 1804,

The debtor after confessing juigment wewnt with
his children to India and he died there, 1st defen-
dunt returned to Cexlon only in 1895 but may possi-
bly have visited Jafvs oceasionally in the interim.
There is no evidence that writ of pussession to the
purchasers ever issued aund complainant says: “In
1894 after obtaining trapsfer of my wife I asked
the defendants” (he does not say which of them)
“to complete the sale. They refused to do so instig-
ated by others as they had lived on the land for
10 years.” Now while 1Ist defendunt’s father wis
vet ownper, he bad made n planting agreement with
Kasinader Elliappa who planted the lawd bunt the
trees were mot in bearing at the time of the sale
and Elliappa says he made a subsequent spreement
with complainant and remnined i possession ol
the cocoanut trees, All partics ugree that subse-
quently Kaderaveln was cultivator and wsach claim
him to have been his tenant. On his return, 1st
accused demanded remt from Kadiraveln who ans-
wered at first that some settlement between the pur-
ties must be come to or he wonld not pay any one,
and afterwards that he had paid half the reni to
the man who gave him the lesse which he says
was about May last.

Now withont entering into discussion of the cre-
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dibility of the evidence given hy the Udayar and
another supplanentary thereto that Radiravelu actu-
ally ceded pertiission to 1st accused to reap the
crop, there is enongh in all this to show that the
complainant reparded 1st accused as possibly still
Laving the right in the land and the evidence fur-
ther indicates that during lLis absence 1st defend-
ant had alwayvs had agents in Jaffna to watch her
interests in the watter while the sale never affected
the original plantation or residential rights of dny
one. In the ndnission of demand of rent from the
cultivator and that he gmardediy paid ouly a mot-
ety. of the rent dne by lim, and in the abseuce of
all evidence of auy violence, I cannot hold it prov-
ed that there has been any criminsl offence com-
mitted by aceuseds. The only witnesses who pro-
fess to depose to the aects of the accuseds on the
land ave the twu cultivators, and when there had
been the previnus demanding of rent from Kade-
raveln, I questivn eutirely the accuracy of their de-
seription at pp. 13 and 14

I think it is matter for rerret that the power
of the civil court to restrain the disposses-
sion of land by injunction is not sought in Jaffna
more frequently instead of prosccutions under Cb.
VIII of the Ceylon Penal Code being instituted.
The evidence recorded inthe prosecution would al-
most suffice to have determined the rights of the
parties to this lund for ever. Out of some 36 pages
of evidence, tlat relating to the nctual offence of
show of criminal force and contained on pages
13, 15 and 18 aul 20 and 34-35 ovcupies about the
space of one or two pages only.

o
6 P. C. Chilaw 9490.

Fernomdu v Heanval apype
Lawrive, J. Feb, 6, 1896,

Penal Cude §I83—Fumifin talk—Lawyhing —No ob-
struction.

Accused, under the influence of liguor, spoke familiarly
to, and luughed at, & constable aratehie’s peon, Hewd, iy was
not obstruction, awd oo wifence,
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The judgment sets out necessary facis.

Durnhorst for accused-appellant.

Judgment

Lawrie, J., The offence charged i obstructing s
peon of a constable arnfchy in the discharpe of his
duty. The evidenca shews that there was noobstruction.

The duty which the peon was at the moment per-
forming is perhaps the lowest which a buman being
can be called on to perform, but in the condnet of
that duty the peon was in no way obstructed. The
accused perhaps was drunk and ventured to speak
somewhat familiarly and to have laughed at the
peon who was full of his own importance.

So far from agreeing with the police magistrate
that this was a very serious offence, I am of the
opinion that it was not an offence at all

w

245 P. C. Colombo, 3152,
Pietersz v. Packeer Tamby Hadjie
Lawrle, J., Oct 16, 1885.

Penal Code §§ 183, 344—Conviction under both sec-
tions — Violation of cemetry laws— Obstruction

The offence under §183 of the Penal Code includes the
sffence under § 344, and a judge having convicted under § 344
had no power on the same facts to punish him under the
other ge.

The facts appear in the judgment.
VanLangenberg and Browne for accused-appellant.
Sampayo for respondent.

Judgment

Lawrie, J, It is proved that the Mahomedan
cemetry in New Moor Street hus been closed by the
orders of Governmnent; that on the 18th of July the
police received notice that the members of »
family living in Old Moor Street intended to
bury a dead body, notwithstanding the Government
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prohibition, and Mr. Inspector Pictersz sent two
sergeants and two constables to prevent the burial.

This small force proved guite insufficient to turn
back the very considerable number of penple who
assembled at the burial ground before the bier arriv-
ed and the Iarge number who accompunied the funer-
al procession. Among the many who were there
Packeer Tamby Hadjie tock a prominent part. It bas
not been proved that he had anything to do with the
selection of this cemetry as the place of burial or had
any other reason for attending than that he be-
longed to the same race and creed as the deconsed.

So far as the evidence shews the accused is not res-
ponsible for the burial in this cemetry.

When the procession arrived at the gate of the
burial ground the sergeant stood forward. He says
he did not resist as he found he would be injured,
he merely stood in the way and said that burials were
not permitted.

Then the accused Packesr Tamby Hadjie who was
close to the bier put his band on the sergeant’s chest
and pushed him aside calling him a pariah, the bier
was carried in by the bearers, one witness says,
without even an interruption in the chanting of the
funeral song.

For the part he ook Packeer Tamby Hadjie has
been charged under two sactions of the Penal Code and
has been sentenced to six months' rigorous imprison-
mett.

The police magistrate characterizes the offonce as
a most serious one. It is (he says) a deliberate orga-
nized attempt and a successful attempt to violate
a well-known law and to have recourse to violence
in carrying out this attempt.

The offence of burying in a cemetry which Govern-
ment has declared closed is by the Ordinance punish-
able by a fine of Rs. 200 and if the conduct of pre-
sent accused was such as to render him liable to
that penalty he doubtless either has been or will
be prosecuted and punished.

For the violation of a well-known law closing ceme-
tries the accused was not tried in this case.

The issue is whether the accused committed one or
both of the offences of which he is charged.
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The first is a breach of the 344th section of the Code:
“Whoever assanlts or uses criminal force to auny per-
son being a public servant with intent to prevent or
deter thut person from discharging his duty as such
public servant shall be punished with imprisonment
of either description for a term which may extend to
two years or with fine or with both.”

The police magistrate found the accused gnilty
and sentenced him to three months' imprisonment.

Though I was of opinion thata fine would have
been the appropriate punishment, I was not at first
disposed to disturb the sentence of imprisonment, but
on consultation with my brother Dias aund in deference
to his opinion which he has arrived at after deliber-
ate cousideration of the whole cuse, while I affirm the
conviction under the 344 th section, I set aside the sent-
ence of imprisonmont and in lien thereof I sentence
the accused to pay a fine of Rs..100 and in defanlt of
payment he shall suffer rigorous imprisonment for
the period of six weeks.

The accused was further charged on a second
count wunder the 183rd section of the Penal Code:

“Whover voluntarily obstructs any pablic servant or
any person acting under the lawful orders of such pub-
lic servant inthe discharge of his public functions
shall be punished with imprisonment of either des-
eription for a term which may extend to three
months or with fine which may extend to Rs. 100 or
with both.”

1 share the opinion of the Chief Justice * indicated in
the last sentence of his judgment on the judgment of
the police magistrate pronounced in this case,

The offence nnder section 344 includes the offence
under section 183,

There was here but one act. It cannot be made two
oftences.

Having convicted the accused under section 844 the
Police Magistrate had no power on the same facts to
convict him on the other charge and to give him further
imprisonment.

The justice of this is to my mind obvious.

& There are not two judgments In this ense Inappeal, It ia dif-

Aeult to say whether Dius, J., deliversd a Lulikmﬁ[ﬂ, and whether
813 ?;{;Irou?g fo this line 18 to Mr. Justivo Loawrie, if he was aoting
A tor,
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Suppose the accused bhad been tried in the Distriet
Court and on conviction received the full punishment
underthe 344th section, 2 years' rigorous imprisonment
and Rs. 1000 fine, it is to me clear that it woald not
have been just nor according to law to have convicted
him on the lesser charge under section 183 which is
included in the former, and to have added to the full
punishment already iuflicted an additional three
llnajont.hs’ imprisonment and an additional fine of Rs.

)

P. C. Kalutara 1802.
Broadhurst v. Dantel et al.
Lawrie, J., March, 16, 1897,

Penal Code § 183— Obstruction—Writ against mov-
ables—Civil Procedure (lode, § 227—S8tanding crops—
Accused no parfies lo decree—Seizure--Claim by  ac-
cused disullowed—No sale—Legal lechnicalities.

1. The officer exeeutin‘g a writ against movables has no
authority under § 227 of the Civil Procedure Code to en-
ter on & fleld of growing paddy, and to reup it and thresh
it, nor to take possession of, and remove sod stack, reap-
ed paddy, and such acts may be resisted.

9. Where the accused were in possession of paddy flelds
and the crops they had rajsed,and the Helds were  siezed
under adecree to which the aceused were not parties, and
their claim being disaliowed, there was no sale, Held—that
the attempt to seize stack of crops already reaped and
to reap what remained unreaped was unlawful.

The facts appear in the judgment.
Dornhorst for accused-appellant.
Dias C. C. for the respondent.

Judgment

Lawrie, J., I set aside the convictions and sentences.

The learned police magistrate after showing thut
the order of the District Court was illegal, stated that
the prosecution perceiving the flaws in respect of the
charge “shifted ground,” and then asked the court
under section 210 of the Criminal Procedure code to
charge the accused under section 210 for obstructing
the fiscal in the discharge of his public functions, in
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the ordinary exercise of his digcretion in executing
a writ against movable property under gection |Civil
Procedure Code] 227 and so committed an oftience
punishable under section 183 of the Penal Code. Bul
gsection 227 does not give anthority to the fiscal
to enter on a field of growing pauddy and to reap
it aud thresh it nor to take possession of and re-
move and stack reaped paddy.

The learned police magistrate says that the de-
fiance of authority cannot be tolerated and meie
technicalitivs should not be allowed to stand in the
way of its punishment.

The legal exercise of authority rests on the ob-
servance of law which some may call technicality.
The non-observance of what the law requires makes
the exercise of authority illegal and if illegal permits
it to be resisted.

These accused were in possession of fields which
they had sown and were about to reap, and under
writs issued in a case to which they were no parties,
the fields were seized. It is said that the accused
claimed to have the seizure released but that the
claim was disallowed. If the lands had been put
up for sale they would have had the opportunity
of protecting their interests by purchasing it In.
stead of proceeding to sell it there was an attempt
to seize stacks of crops already reaped and an
attempt to reap what still remained and the accus-
ed resisted the unlawful acts. They did not use un-
necessary force.

)

D. C. Jaffna, 958

Velippillat v, Beebe
Clantamal Devaditia, wilness-ppellunt,
Lawrie, J., Feb. 2, 1897,

Contempt— Witness— Cited for one duy and absent oy
another--No batta depusited — Nole in sunonuvng as o
batta.

Where a witneas cited for one day and not for the day to
which the case had been adjourned was absent freoap
vourt. and the “Note' in the summons that sttendance
i= not oblivatury for want of depnsit of batta was allow-
ed to stand, Held, that the witness was not bound to attend
and was not guilty of ecomteinpt.
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The facts appear in the judgment.
Jayawardene for witness-appeliant.

Jidgment

Lawrie, I, The district judge imposed & small fine
upon the appellant because he commitied contempt
of court in that he absented himself, without suffi-
cient excuse, from the district court of Jaffna on
the 218t December 1896 although he was summoned
to appear and give evidence and not to depart
hence until he had been examined or the court had
risen or unless he had obtained the leave of the
court.

The only summons to this witness (filed in the
record on p. 58) is & summons to appesr in court
on the 24th November 1896. I find no summons to
attend court on 21st December. In his petition of
appeal the appellant says that he received none.

Thon on the summons filed: it is stated : “If yon
are detained beyond the day within named a sum
of Rs. (blank) will be tendered to you for each
day's attendance beyoni the day specified.,” There
is no suggestion that this was dome. The summons
to the wituess also bears, “Note (3): No money hav-
ing been paid into court to cover the cost of your
attendance and no security having been given for
payment thereof your attendance on the summons

i

18 not obligatory’.

By our code this note should be made only on the
summons to witnesses living beyond 4 miles from
the court and it ought to be deleted in a summons
to a_witness living near the nourt. In the present
case it was not deleted. In these circumstances it can-
not be suid that the departure of the witness from
the court on the 21st of December was a contempt
of court. He was not summoned to attend on that
day and the court had informed him in the sum-
mons that his attendance was not obligatory even
on the 24th November the day he was obliged and
cited to attend

The witness is entitled to leave. The order is set
aside.

Ll 4
iv
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P. C. Anuradhapura, 18235

Carbery v. Pirera.
Lawrie, J..Feb, 32, 1847,

Penal Code, § 180— False informution —Second part of
the section—Omit to do—Proctor applying for pvstpone-
ment upon false information,

1. The second part of § 180 of the Penal Code refers to a
ease where po lntenlion to injury or anpoy exists.

%. Where the proctor of compliinant in a cnse applied for
postponement of it on the pground of e plainant’s iH-

ness, upon a «:tifleate signed by the vidhan arstchy and
the vidlig urtchy, present io colot at tha time of the
application, said that compisinant wis il as certitted whereas

fn foct he was pot I, feld that e vidhan aratchie had
given fulse information within the seaning of the second
part of § 180.

The facts appear in the judgment.
Dornkorst (with him Seneviratne) for appellant.
Diug C. C. for the respondent.

Judgment

Lawrie, J., I am of the opinion that the information

ivon by the sccused to the mugistrate was false,
g:lh there i3 no evidence thatit was given with the in-
tention to cause, or knowing it to Le likely that it
would canse, the magistrate to use his lawful power
to the injury or annoyance of any person. But the
180th section goes on tc enactthat itis an offence
to give false information to a public servant with the
intention of causing him to do or omit anything
which he would not do or omit if the trae state of
fucts respecting such information were known by
him. This, I think, refers to acase where no inten-
tion to injure or annoy exists, where the intention
may, on the contrary, be to assist a man by petting
an order which wnufﬁi not be made were tha true facts
known. Here the proctor for Sinnatamby moved for a
postponement of the criminal case in which he was
complainant on the ground of his necessary albmence
snd in support of the motion be produced a report
written by the vidhan aratchy of Tripona, in which
it was stated that Sinnatamby was suffering from in-
juries sustained and from fever. The magistrafe
henring that the vldban aratchy wus in courl ques-
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tioned him, and he said he bad seen Sinnatamby that
morning and that he was ill. That was fulse, be-
cause Binpatamby was on a journey as a carter. I
affirm the conviction of the arateby. The sentence of
» month’s rigorous imprisonment is sufficient punish-
ment: I remit the fine,

b

P. C. Negombo 14985
Silva v. Silva
Withers J., March %, 1893

Grievous kurt —Drunken brawl—Analogy of killing in
a sudden fighi— Countercases in evidence.

On the anoiogy of k!IiInF not being murder if it is in &
sudden fight, eutting with & knife one of the parties to

a drinken bruwl, there being no unusual cruelty in the
act, wus reduced to using eriminal foree.

Judgment

Withers, J,~—The magistrate has adopted the very in-
convenieut und embarrassing course of tryirg the
present charge browght by Sadris Silva against the
appellant for assaultivg bim with & club simuitaneous-
ly with a counter charge by the appellant against the
prosecutor and three others for hurting bim and
wounding him with a knife and in the judpment
herein appealed from, there is reference made to the
8o called counter case and the evidence called in the
two cases is pronounced very irrecomcileable, The
appellant was the first to lodge a complaint against
his prosecutor and ofhers for stabling and hurt. This
was followed the next duy by the information herein.
On the 25th of Janvary the two compliaints were en-
quired into and so interwoven that at first I wss
puzzled as to the order of their going. At the closre
of the prosecuntion in the counter case 14082 are re-
corded these words:

“For the defence it is nsked that the counter charge
14985 be heard. The other case having been leard
I proceed to decide this.”

Agreeable to that request which sbould never have
been assented to, the present complaint was euquined
into and atthe close of the prosecutiou the appuliant
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was informed of his right to make a slatement with
regard to the charge of voluntarily causing the com-
plainant hart. He paturally, “said I have nothing to
add to what I stated in the counter charge.” Then
judgments were pronounced in the twe cases commenc-
ing each with a refereace to the evidence in the coun-
ter case.

Appellant’'s connsel very properly pointed out to
the Court though he did not want to press a point
which was rather disadvantageous than not to hia
client, that this court has constantly set its face ugaiust
the trial of one case by reference to another—dcelaring
that every case shounld be tried and determined inde-
pendently on its own partienlar merits.

There can of course be no doubt about it, and in deal-
ing with this appeal I feel as if I was lewding my
support to the procedunre which has besn adopied and
that I ought to seud the case back for the arcnsed to
be called on for his defence in the usual way by slate-
ment and evidence as advised.

But in view of the apecial circumstances of the case
I doubt if the administration of justice would really
be promoted by my doing so.

The appellant naturally appealed to his evidenco in
the former case, and I shall take it as his statement
and without reference to any other part of the case
and if it leads me to a different conclusion from that
of the magistrate, and it may be am erroneous one,
I am sorry forit, but such is the position in which I
am placed. Comparing his evidence there with the
evidence against him bere I come to the conclusion
that there was drunken brawl in which this accused
returned blows that were given to him in & sundden
quarrel of which the origin is obscnre. And just as it
would not have been murder had he killed the com-
plainunt because he did pot act in a cruel or unnsual
manner, 8o X think his offence in the circumstances
}s reduced to the lesser one of the use of criminal
orce.

Conviction and sentence areset aside and tbe ac-
cused is convicted of uring eriminal force to Mani-
kerge Sadeis Silva at Maduwa on or about the 25th
day of October 1892, contrary to the 341st section of
the Penal Codein that behalf made and provided and
he in sentenced to pay afine of Ra. 5.

N

Digitized by Noolaham Foundation.
noolaham.org | aavanaham.org



TAMRB. REP. VL 77

P. C. Balapitlya 12215.
Silva v, dya
Lawrie, J., March, I3, 1594,

Warrant in order—drrest of road taxr defanlter -
Duration of warrant—Penal Code § § 186, 220.

1. Warrant not returnnble ata particular time remains
in force till executed,

2. Threat of injury to & public servant executing a
warrant not returnable ata particular time i3 an offenee
under Penal Code § 146.

Judgment

Lawrie, J,, The warrant of arrest is in proper formn.
It is duted 14th May 1891. The warrant was not re-
turnable at a particular time and hence it remained in
force until it was execated (Paley Summary Convie-
tona p. 339-5th Edition), and Criminal Procedure Code
section 51 “Every warrant shall remain in foree until
it is cancelled by the court which issued it or until
it is executed.”

Tle offence for which the warrant was issuned (viz
not performing labour under the Thoroughfare Or-
dinance) is not cognizable by a police court and
hence resistance or obstruction to his apprehen-
sion under the warrant could not be tried by the
police magistrate under section 219.

I am obliged to set aside the conviction of the Ist
accused following the recent judgment of this Court
in Kevision (3 Supreme Court Reports p. 33).

The means taken by the 2nd, 3rd, and 4th accused to
rescue the 5th accused were slight. Very little violence
was used.

The fine of Rs. 50. on each with the alternative of two
months’ rigorous imprisonment seems to be excessive.

The magistrate has not obeyed the 372 section of
the Code, the provisions of which we intend strict-
ly to enforce....In all cases in which an offence
ig punishuble by fine only (and offences under sec-
tions 186 and 220 may be punished by fine without
imprisonment) the 63rd section of the Penal Code pro-
vides that the imprisonment shall be simole.

Digitized by Noolaham Foundation.
noolaham.org | aavanaham.org



TAMB. REP. VL 78

I quash the conviction of the 5th aceused under
section 219, thepolice magistrate having no juris-
diction to try that offence.

e )
P. C. Hambantota 1557.
Muriw;era v. Danta et al
Withers, J. Dec. 11, 1885.

Penal Code §§ 138, 140—Common object—Adssault by
more than five persons— Personal violence sole object—
Hiot.

If mere personel violence is the sole object of five or

more persons combinedly assaulting s man, they do not
thereby become an uniawful assembly.

Judgment

Withers, ], Bo far as the conviction of any of the
accused of unlawful assembly is concerned, Iam wun-
able to sustain the conviction. It is not found that
the persons adjudged to be gulty of forming .an wn-
1awﬁ assembly, had in view any of the common ob-
jecta particularised in section 138 Penal Code. It may

that each of the men who assanlted the complain-
ant did so becanse he had taken water from the pan-
sala well, though told not to do so.

If two people combine to commit an assanlt it seems
to me that that is an assanlt and no more.

If five or more people so happen to combine, I
do not think that ander the 8th chapter of the Code,
they thereby became an unlawfnl assembly if per-
sonal violence is their sole object. Anyhow in such
a case they should not be punished for more than the
assault itself. Ifmore than five people combine to
assault anyone with the intention of effecting any of
the common objects mentioned in chapter 8 of the
Ceylon Penal Code, that becomes riot.

1f more than five people combine to murder a man
it is not usual to indict them for an unlawful assem-
bly. They are indicted for homicide.

_ Then as to the convictions of violuntarily caus-
ing hurt andusing criminal force, I am not prepared
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to disturb the finding, but the sentences imposed de-
serve consideration. The magistrate having expres-
sed his opinion that the 8th accused the police vi-
dan came to the scene when the assault was over
virtually cats out of the oase the evidence of the com-
plainant’s two witnesses, Mathes Hamy and Diyon-
18 who say that they wentup with the police vidhane,
sud who testifiy not only to the assault by all con-
victed people but to the fact that the hendman said-
. ed and abetted the offence, which the magistrate does
not believe.

Then there is no medical testimony as to the in-
juries which the complainant received, and the impres-
sion left on my mind, after hearing the case fully
gone into, is that the story of the complainant is
marked by exaggeration,

There being no previons convietions against any
of these people, I think exceptin the case of the ac-
eused whois found to have used a knife,~a fine
will meet the justice of the case.

I accordingly sentence the lst accused to pay a
five of Ra.50. or in default to rigorous imprisonment
for one month, the 2nd accnsed to one month's rigor-
ouns imprisonment in lien of the sentence of 8 months

sed on him; the 8rd accused to pay & fine of Rs.

. or in default a fortnight's rigorons imprisonment;
the 6th and Tth to pay fine each of Rs. 10. or in
defauit one week’'s rigorous imprisonment each.

b

483 P. C. Colombo, Plaint C.
Tdroos v. Latiff

Withers, J,, Nov. 28, 1895.

Penal Code, § 88—Blow with a sandal—=Summons re-
Jused—No marks—No proof of harm intended,

Wbhen complainant was hit in publio with a sandal, by
the accused, and hls examination did not disclose any
harm was Intended to be done, the case was held cov-
ered by Penal Code, § 88,

The facts may be gathersd from the judgment.
Walter Pereira, for complainant-appaellant.

Digitized by Noolaham Foundation.
noolaham.org | aavanaham.org



‘TAMB. REP. V1L 80

Judgment

Withers, J. Complaint was made to the magistrate
that the complainunt had been hit with a sandul
with intent to dishonour him. After a short exam-
ination of the complainant,the magistrate declined to
issne summons, pronouncing the complaint to be
frivolous.

The complainant appeals from the order refusing
to issue summons.

After hearing Mr. Pereira in support of the ap~
peal, I an not minded to interfere with the order.

It was very truly urged by Mr. Pereira that a
Llow with u sandal in publie, even though it does
not cause bodily pain, may in certain circumstan-
ces conttitute an offence which the magistrate
would bein duty bound to try. But the examin-
ation in this case does not discloss that any harm
was intended to be done, and it is apparently of
8o elight a character, that no person of ordinary
seuse and temper would complain of it

I dare say the magistrate had the 88th sectien
of the Penal Code in his mind when he made
the order complained of.

I see no adequate reason for direeting the trial to
be proceeded with, and I therefore, dismiss the ap-

paal.
e

D. C. Cr. Kalutara 251.

R. v Swamajots Unnanse et al.

Burnside, C. J., Nov. 6, 1888,
Riot — Forcible dispossession— Menace to public peuce -
Right lo property.

Forcible taking of possession of property, though undera
right, is ot cominendable.

The facts may be gathered from the judgment.
Muttich for accused-appellant.
Dumbleton C. C. for the respondent.
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Judgment

Burnside, C. J. I see no reason to interfere with
the judgwent in this case. Even assuming that the
defendant or ono of them had a right tothe prop-
erty, the attempt to obtain possession of it Iby a
puntber of people with show of force amounted
to a riot which disturbed the peace, and might
have led to more serious consequences,

)

D. C. Cr. Galle, 11400
R.v. Hinni dppu et al,
Lawrie, J., July, 16, 1885,

Penal Code*§ MH3—Fighi—Thicf caught—Assaull by
neighbours —Xo riot,

When a thief was caught by the estate watcher, and
the neighbours resorted to the spot on the thief’s cries,
and in the course of the fight which ensued, the watcher's
leg was broken, Hrld, that the facts did not discloss o
rivt,

The facts appear in the judgment.
Dharmaratne for accused-appellunt.
Sumpayo  for respondent.

Judgment

Lawrie, J, Itis hereby held and adjudged that
the judgment of the District Court of Galle dated the
9th day of Juue, 1885 bLe and the swme is hereby
varied, and, as varied Dbe as follows, that is to sav
—the conviction of the accused on the charge of
rioting, a8 laid under section 144 of the Penal Code
is set aside and the accused acquitted on that count;
the convietion of the 1lst accused on the charge of
voluntarily causing grievous hurt under section
316 of the Penal Code is wustained, and the
snid accused is sentenced to one year's rigorous
imprisonment, in lien of the punishment nwanrded
by the district judge, and the conviction of the
2nd, 3rd, 4th, and 5th accused on the charwe of as-
sault, under the 343rd section of the Penal Code, is

11
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sustained, and, in lien of the rentence imposed by
the district jndge, the said naccused ave severally
sentenced o three months' rigorous imprizonment,
the longest term permitted by that seclion.

It seems that ove of the nceused wus sern by an
estate watcher plucking nuts from a cocoannt tree;
he was seized. (Oa his ervine ont, the other ac-
cused (some of whow seen to be relations, and all
of whom lived near the spot) came to his assistance,
and there was a fight in  which the complainant
was struck and his Jog was broken. I am of opi-
nion that the facts proved do not bring the case
up to one of riot.

W

D. C. Cr, Colombo 1025

R. v. Abdnl ef al.
Lawric, J., Jan. 29, 1895,

Native imedical practitioner—Adrabic system of meds-
cine —Treatment of a lmatic swoman— Consenft—Good
fuith—Reason o beliene—Birning as purt of treatment—
Books of medivine vot in evidrwe— Liohility—Griceous
hurt—Penal Code, §§ 24, 51, 315, — Abctnent.

1. When twa men purported to treat a woman for in-
sunity. by burning her tn various parls of the bady, accord-
ing (us they said) to the Aviabic cur af hedicine, feefd,
they ought to have proved the itemont that burning
was o enre for insanity, by production of Arabic medical
works or by expert evidence,

2. Io the wbirnoe of such evidenee, na the hurns were
severe and irddtating, and there were other jejurics due to
the sime treatiment, the aceused weie held not o have acted
in goud faith,

The facts appear in the judgment.

Templer 8. G. {with him Dias €', C\) for the Crown-
appellunt,

Dornhovst (with him Weipnen) for accused-res-
pondents.

Judgment
Lawrie, J. The judicial medical ofticer of Colom-
bo, was requested by the police wagistrate to visit
and report on the condition of 3 wowman residing in
New Moor Street. He stated in his evidence in the
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cage now hefore me that he found the woman
crouching in the passage to the house. She was
unable to speak coberently. She appeared to be in-
Aune.

He examined her and he found injuries all over her
body: ao open sore with jagped edges on the top of
the head ome inch in dinmeter; another sore on the
right side of the chest, the skin and the flosh had
been eaten away alost to the bone; a third was also
an open snre on the right loin, 3 inches long by 2
inghes broad; the funrth was also an open sore 42
inches by 2{ inches.

These injuries were caused by bnrns, There wus
a fifth sore at the juint of the right hip.

The burns wers symmetrical.

There were large patches of dead skin on both but-
tocks cansed Dby beating witha cane and also on
the outer aspect of both thighs. I do not reckon
several smaller und slighter injuries described by
Dr. Carbery He added that she looked as if she had
been starved. Bhe is still insane. It appeared to the
doctor that her life waa in danger.

In cross-examination Dr. Carbery said that the burns
must have taken place about 2 weeks before, and in
auswer to the Court he said that the burns were not
superficial. They were severe burns. It looked (ke
said) os if the woman did not allow the burns to
Leal but kept irvitating them as a lnatic would pro-
bubly do. 'Fhe womun would probably have died of
exham;tion and shock if she ]f.xd not been then at-
tended to.

Two men were tried for causing these injuries
which in the indictmont were alleged to be grievous
hurts. One of the zccused is the husband of the wo-
man.

He stated in the course of his voluntary stutement
that he lives in Muor Street, and I take it as admit-
ted that at the time of Dr. Carbery's visit the wo-
man was in her husband's, the first necuseds’ house and
under his care,

The woman is insane; she conld not be examined as
a witness. The first accused explained how his wife
received the injuries, “I was present when the %nd
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acensed fired my wife.,” He saidl to the magistrate,
“I {did not burn Jan Bee. The marks were caused
by the chain by which she was tied by me because
she was violent. She is mad. The ehains have been
on her about a month ago  and were kept on contin-
uonsly ever since as she used to beat prople.”

I take this was an adinission that he saw the
burns inflicted, and did not ivterfere.  The sec-
ond accusied, said before the magistrate “I burued
the womwun on the heud only.” '

Carim Kahn a neighbour of the fivst necused suid he
saw the second aceused coming with the fiest acensed
one evening about 6 o'clock to the house in which the
insane woman was living, that the second acensed had
two canes with black bumt marks on them; that
about 11 or 12 o'clock at might there wus a greatout-
cry; be heard somebody calling out in pain, “Don’t
bent me, dont't beat me, don’t burn me, releise me.”
He heard these cries till two in the movaiug; and
next morning be saw the lunitic; she had sowe in-
juries on her body, and the owner of the house asked
til_ng frst accused to take the woman sway which he
ald.

The owner of the honse corroborates this evidence.
He says that it took place a little less than three
mouths before the day be gave evidoner, that would be
shout the middle of September, the dector saxvs the
burps were about two weeks ol on I3th September,
There is no doubt that some of the injuries were in-
flicted on the vipht spoken fo by these two witnesses.

My verdict on the evidernee is that it is proved that
the injarics were caused by both the avensed, If the
burnivg was done by the hand of the secoud (and he
admits the barn on the head to be Lis handiwork) the
1st accused stood by ut the “fiving” as he calls it
and as an abettor present  when the act abetted
waus done is punishable as a principal.

1 do not understand that the lenrned district judge
has apy doubt that these accused caused the injuries.
He held that the treatment adopted by the accused
had no stain of erimiuality in it (I quote his own
words) what they ave proved to have done they did
on good faith  hooestly believing that it wonld result
in the ecnre of the patient. The learned jndge ac-
quitted the accused. Hence this appeal by the At-
orney-General. Both of the aceused are said to prac-
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tise medicine. The first accused said of himself “I
ain alse ndector” but I find no eorroboration of that,
except in the statement of the nd accused before the
magistrate, when he suid “I burned the woman on
the hemd only accsrding to the instructions of the 1st
aeensed as ho is a doctor.” The second accused is
suicdl by one of the witnesses for the prosecution to
be a mowlana “a sacred man among us, he prac-
tices medivine and is of a higher order thun a priest.”

Of himself the 2nd acensed said:

“Iarm o manof the White Mountuin near Mevena. I am
a mowliua and practise niedicine and  surgery according
to the Arabic system and atudied the Arubie system for
4 or 5 yvenes, T have enmed pinny people. T treated the 1st
acetsed’s Wi, She waa suflering from insanity. I treat-
ed her to the best of my ability, aceoding to the metliod
presoribed by onr medienl books, The treatment that I
adopted in Hiis case has been sacecessful In previous cases,
.« - I the police had not taken the woman away I would
Irave been able to cure her,™

It thns appears that although the aceused nowsay
they acted in good Faith, it is plain that that was not
the first defence. T'he accused at present denies that
there hal been any burnivg, the second accused said
he had acted, .. ..., .. R s N A R R
............ in good faith believing that the great
pain and lnrt wonld be only temporary and that
these womld canse the recovery of the woman's men-
tul Liealth. Our law says that nothing is done or be-
lieved in good faitl which is done or believed without
due care or attention, and again that o person has
reason to believe a thing if he has sofficient 2cause
to believe that thing but not otherwise. Prima facie th
accused are guilty..... .. d e
.............. .« *tbhat thev Lod any reason to be-
lieve that the pain and hnrt they cansed would do
this womsun gool. If there be snch teaching in the
Arabic books referred to by the 2nd sccused, noth-
ing wonld have been easier than to lave produced
the books, or to have called some practitioner to Lave
proved that burning at any time or in any part of
the world was ever recommended as a cure for in-
sanify,

Tlhe bare statements of the ncensed that they acted
in accordunce with Arabic practice and teaching is

* Purtions of the judgment undecvigherable. Editor
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most insufficient as a defence for hurting a lunatic
who could neither consent nor intelligibly protest
and complain. These two men are proved to bave
caused these painful and exbausting burcs. The life of .
the woman wasin danger. I set aside the acquittal
and in lieu I find the accused both guility on the first
count of the indictment of canstng burt to Jumal
by means of fira and thereby committing an offence
}mnishabie under section 315 of the Penal Code, and

sentence cuch to undergo rigorous imprisonment
for ome year.

-
P. C. Matara, 28343

Cornelis v. Dines Hamy etal.
Lawrie, J. March, ¢, 1898,

Resistance— Public sarvnnt—Vel vidhan delegated by
Aratchie—Seizure of unlicensed gun.

A vel vidhan, not being a public officer, may not have
deleguted to him the powers of a police officer, and &
seiztire of uplicensed guns by such wvel vidhan, without
warrant being unlawlul was properly resisted.

The facts appear in the judgment.
Bawa for accused-appellants.

Judgment

Lawrie, J. The accused are entitled to an acquit-
tal on a matter of law, viz, that it was not proved
that Hattotunsegamage Cornelis vel vidhan of Aku-
ressa was a public servant acting at the time in
the execution of his duly. Cornelis says of him-
self that he is not a police oflicer, that he is a
vel vedban, but that the vidlou aratchi and police
officer have instructed him to act for them in cases
where they are not present. He said he had no
warrant to seize the gon.

The vidhan aratchi and the police officer have
no power to devolve their duties or authority on
another, and I fully appreciate the difficulty feit
and experienced by the magistrate, whether the
ordinance empowers the seizure of unlicensed guns
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I canpnot say that 1 think the accused were
bevond their rights in trying to regnin possession
of u gun taken from them without suthority.

°
D. C. Cr. Badulla, 4254

R. v. Lussama.
Lawrie, J., Scpt. 16, 1898

Deadly wepon—Clich—No evidence of character of club
—Stick three fingers thick with knots,

The character of a weapon must be found, and upon the
evidence in the case.

Necessary facts appear in the judgment.
No appearance for appellant.
Ramanathan, 8. G. for respondent.

Judgment

Lawrie, J., Of the three accused who were con-
victed of the offence under § 315, only the st ac-
cused Lassama has appenled. The sentence pass-
ed on him was a fine of Rs. 20 or in default a
month’s imprisonment, Against this sentence no ap-
peal lay excopt on a matter of law. The matter
of law suggested in the petition of appeal is that
it had mot been proved that the club used by him
way an instrument which used as a weapon of offence
was likely to canse death. The learned district
judge did not expressly find that the stick was
likely to cause death, The evidence is that the stick
was about three fingers thick and that there were
knots on it.

I think it better to vary the conmviction by find-
ing the 1st accused guilty of having voluntarily caused
hurt, an offence punishable under § 314. fdo not
vary the sentence which was deserved.

v
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P. C. Puttalam, 4146

Newagaticgama Udaiyar v. Madar et al.
Lawrie, J., Dec. 7, 18U,

Penal Code. § 183— Obstrurtion—CCompluinant neerely
questioned——Proof of being priblic servant—Public prow-
tion— Detaining buffalo for “inquiry—Ferson acling -
der lawful orders.

1. Where the complainant sought to detain o buifalo
for inquiry, and the sccused nsked hit, “What are you
going to do with the buffalo Pt held, there was po ob-
struction.

9. Where the complainant, wdnivar of a place, songht
to detain & buffalo as the subject of an inquiry into
ita theft, Areld, that the prosccution was bowmnd to prove
that the udayar was & public servant, and that  de-
tention of the animul was part of his public function.

3. A person said to be acting under lawful orders must
be proved to be so,

The facts appear in the judgment.
Dornkorst for accused-appellants.
Feliz Dias, C. C. for respondent.

Judgment

Lawsie, J. The Ist accused has been convieted
of voluntarily obstructing a public servunt in the
discharge of his public functions as udaiyarin de-
taining for inquiry a buffalo he had reason to
believe to be stolen property.

1 venture to Lold that not one of the necessary
facts to support the conviction lhas been proved. [
fnd no proof of obstruction, all that the lst ac-
cased did to the mudaiyar was to come up very
close to him and to call out loud, “What are you
going to do with the buffalo  Then the udaiyar
thinking he was going to oppose the detention of
the buffalo ran towards the police station 30 or
40 fathoms off and brought 2 or 8 constubles. This
was not an obstruction of the udaiyar

Then was the udaiyar s public servant? He may
be 80, but no evidence of this was led. I do not
know what office an udaiyar holds in Puttalam. He
is not a superintendent. Thirdly, it was not proved
that it was part of the public function of the udaiyar
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to detain buffuloes for inquiry. And lastly there was
no reason to believe that the buffulo was stolen.
In fact the carter hud a permit forit. The convie-
tion of the 1st accused seems to be mnwarranted.

The conviction of the 2nd accused rests on
even still less evidence. He is said to bave ob-
structed Isuk Fernande, a person acting under the
orders of B. P. Nawagattegume, a public servant, in
the discharge of his public functions in detaining
for inquiry a buffalo he had reason to believe to
be stolen property. But the first sentence of Isak
Fernando's evidence is “I am not employed under
complaiuant” and so far as appears Isak was ac-
cidentally present and had mo public functions to
discharge. ‘I'he conviction and sentence ure set
aside and the accused are acquitted

-
P. C. Gampola 21002
Beddawala v. Sitambaram Chetly
Bonser, C.J., Dec. 7 189,
Penal Code, § 183— Obstruction—Fiscal'a offirer in

charge of soll estate— dceused laking produce—T'itle,

1. Taking some of the proditce of a land sold in exceution
and in charge of the flscal is not obstruction.

3. Such teking by s person without title is thelt.

3. Onacharge of obstruction the question of title is
immaterial.

The judgment gives necessary facts.
Wend! for accused-appellants.
Bauwa for respondent.

Judgment

Bonser C J. I think the conviction in this case
must be gquashed.

It appears that a fiscal's officer was in possession
of an estate which bad been sold ir execution.
It is alleged that the defendant went and took some
of the produce of that estate. The magistrate finds

12
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this to amount to “an obstruction to the authority of
the fiscal” whatever that way mean. I do not know
of any such offence in the Penal Code. What the
magistrate apparently meant was that it was ob-
struction of the fiseal’s servant in the discharge of
his public functions. I do not think it was un obstrue-
tion. If the defendant took the produce without any
title to it, then he stole it and wounld be guilty of theft.
T cannot on the evidence convict the appellant of theft,
for he was not charged with it. It may be that
he will be able to shew that e bad some title to
the laud or its prodnee. On a chargs of obstrue.
tion, the question of title would be immaterial. There-
fore I quash the conviction; but if the complainant
thinks that he can bring another chargoe against
the accused he is at liberty to do so. All I decide is
that the facts do not prove an offence, under section
183 of the Penal Code.

w

D. C. Crim. Galle 12295
R. v. Kaiya et al

Lawrie, J., Dec. 7, 1596,

Hilght of private defence— Possession - Iteaping crops—
Civil wrong—Injuries by atlacking prorty—CUrown wilness
not called— District Court evidence.

1. An attacking party has no right of private defence
against the defending party.

2. The right of private defence of property invaded arises
only when the lovasion of property amounts toun offence,
not to a civil wrong.

3. When the gmsooution does not eall at the trial a
witness cxamined at the inquiry, the aceused might spp-
ly to have him examined or call him himself,

4. The Appesl Court looks only st the evidence had at
the trial and not at the inguiry.

The judgment gives necessary facts.

Rudra for accused-appellants.
Feliz Dias, C. C. (with Dornhorst) for respoundent.

Judgment

Lawrie J. Tho accused did not inflict these injuries
in the exercise of the right of private defence.
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In the first place, they were the attacking party,
not the defending. In the pext place the acts of the
complainants did not amount to, nor involve, a crime
or offence on their part. It iy possible that in reaping
the crop the complainants were doing a eivil wrong for
which they were Hable in damages, but so far as the
evidence shews they were not committing or attempt-
ing to commit an offence, and it is ouly when the
invasion of property smounts to an offence that the
possessor is justified in defending it to the hurt of
the invaders.

The learned counsel for the accused desired me to
read the deposition of a witness examined at the
preliminary enquiry who had neither been called as
a witness in the district court nor whose deposition
had been read there.

This I could not do. As & Court of Appeal I can
take into consideration only the evidence which was
before the district judge, whose conviction and sen-
tence are under appeal

If there wasg an ¥ irregularity in the conduct of the
case in the district court, if evidence which should
have been brought before the district judge was not
adduced, the accused might at the trial have moved
that it be adduced by the prosecution; he might
have called the witness whom the Crown did not
choose to call. An irregularity in the conduct of the
trial in the district court would have heen a good
renson for quashing the proceedings and for ordering
a new trial, That was pot asked for, I was asked
in appeal to acquit the accused on evidenes which had
not been laid before the district court and that 1
refuse to do.

w

P. C. Kegalle 16899

Menikrala v. KiriBanda.

Withers, J.. Aug. 11, 1897,
Penal Code § 183—OUlstruction of gan aratchio—
Search warrant — Warrani i Stnhalese — Warrant

ex facie defective—Forms niii, iz of Cr. Pro. Code of
1483—[No. corresponding forms in code of IRON|—- (7.
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Proc. Code of 1883, 8§ 71, 73 [Code of 1598, §§ 8, T0]--
Weanl of proper vecituls in wariant—1 N. L. R, 248, 4 S.
C. C. i1s.

1. Objection to the form of & warrant is not a mere
techpienlity.

2, When a warrant is ex facie defective the public servant
exeenting it eannot be said to be in the discharge of a pub-
lie functivo,

3. Bessonable foree may be used to resist executior of
a wirrant e Jarcie defective,

The facts appear in the judgment.

De Vous for accused-appellants.

Judgment

Withers J. In this case four people have been
convicted of an offence under § 183 of the Peual Code
in that on the 5th May 1897 at Tallawalla they volun-
tarily obstructed Menikrala gan aratchie of Mukura, &
public servant in the discharge of a public function,
namely the execution of o warrant signed by the
police” magistrate of Kegulle to soarch the house and
premises of Puanchi Hamy, one of the four nppellunts,
for a buffulo bewaring certain Lrund murks. The
secused have been sentenced do pay a fine of 25
rupees each.

Unless there is some clear point of law, no appeal
lies from this convietion awd sentence.

Mr. De Vos on behalf of the appellants has sub-
mitted two points of law. Oneis that the warrant
committed to the gan aratchi for execution is in the
Sinhalese language and therefore of no validity.

In the case of Cornelis vs. Uharitile reported in 1 N.
1.R. p. 248, the Clbief Justice noticed in the paper book
before him in appeal, n document purporting to be
a warrant of arrest and appm-ent{v expressed in
the Sinhalese language. On that discovery he made
the following observation:-

“Y do pot understund under what authority process is
jasued in a foreign lnnpuage, and the Solicitor-General
who was In court at the arvgument professed himself un-
able to explain how this process came to be issned. The
Inpgusge of our courts is the Erglish langunge, and
it nppears to me that serioue duubts might arise as to the
legulity of an arrest upen s warraot in such form.”

I do not propose to adjudicate on this point
as Mr. De Vos's other objection seemn to be fatal
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I am content to say that I venture to agree with
what fell from the Chief Justice.

The other point of law is that the warrant of search
is on the face of it so defective that a public officer
intending to execute it could not be said to be dis-
charging a public fanction. This document appears
to be drafted from form viiiin the schedule to the
COriminal Procedure Code. Form viii 18 described as a
“warrant to search after information of a particular
offence,” and refers to § 71 of the same Code.

I fail to see how this section applies to the cir-
cumstances of the present case.

'The eal object of this warrant was to authorise the
search and production of a stolen buffulo supposed
to be concealed in the premises of the accused
Punchi Hamy. A warrant of that kind is provided
for by § 73 of the Criminal Procedure Code. Form ix
in the schedule is the form appropriste to that section.
The authority to search in that form is preceded by a
recital to the effect that some information of the off-
ence has been laid before the magistrate and that
on enqguiry he is led to believe that the subject-
matter of that offence, be it a live or dead thing, is
concealed somewhere, and ought, if possible, to be
produced

Now, the search warrant before me contains no
such recital. 'This is the language of this warrant
as translated:

“Whereas complaint has been made before me thatso
and so committed the offence of leeping i1n his premises
a buffulo, bearing brand marks, bﬂlon%ln to so and eo and
whereas the Eroducb:on of the said !%alo is esaontial to
the enquiry about lo be made into the sald complaint, this
is to authorize and require you to make search for the
said buffalo, bearning brund marks—, in the house of the
first mentioned parson.”

What is described as an offence in this warrant
is no offence at ail, and it would appear on the
face of the warrant as if it was issued before instead
of atter due enquiry. An analogous case was decided
in this court by Cayley C.J., and Dias J, in Manuel
Fernando and another vs. John William Perera and
others, reported in 4 8, C. C. 118,

There it was held that a similarly defective mearch
warrant was pot sufficient to authorise & peace
officer to enter the house and search under it, and
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it was further held that reasonable force to prevent
the entering of such officer was justifiable. The magis-
trate does touch this point at the close of his
judgment, but he considered the objection a purely
technical one and I cannot agree with him.

As tho magistrate did not charge the accused or
any of them with assaulting, I cannot convict them
of the assault though the magistrate finds as a fact
that after the aratchi bad retired from the house
he was followed and assaulted by one or more of
the accused.

If thut actuaily oceurred, it was an offence and his
assailants were liable to be punished for it, bat as
to the offence under § 183 I feel bound by the au-
thority in the 8, C. C. of Chief Justice Cuyley's ﬁldg-
ment with whom I need hardly say I agres. I there-
fore set aside the conviction and acquit the accused.

)
D. C. Cr. Colombo 1267

B. v. Newman
Lawrie, J., July 30, 1856,

Penal Coile, § §22,23— Wronful gain— Wrongful loss
—Dishonestly— Frawiwlently — Forgery — “Dishonestly
using a forged lelter”—Lie to get what is due—Moral
offence.

1. The definition of “*dishoneatly” in §22 of the Penal
Code is a deflnition of fraud.

2. An act which is not fraudulent is not dishonest.
3. Fraudis of the very essence of forgery.

4. The using of a forged letter by accused to obtain what
was due to him, or shortly would be due to him, if not
frandulently dope, is not an offence, though momlly rep-
rehensible,

The judgment sets out necessary facts,

Brwa  {or accused-appsllant.

Templer 8. G. for respondent.
Tudgment
i

Lawrie, . The indictment chorges the accused first
with having forged a lettor, and secondly with having
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dishonestly and fraudulently used as genuine the
letter knowing the sume to be a forged document.

The learned district judge acquitted the accused of
the offence first churgod.

Further the district judge found that the nccused
did not use the letter fraudulently.

Againgt these findings in favour of the accused
the Attorney-Gieneral bas not appealed.

The distriet judge lins, however, found the accused
guilty of dishonestly using the forged letter.

I am apgainst the district judge both on the law
and on the facts.

First on the law-—if the act was npot fraudulent
it was not dishonest.

“Diskonestly” means with the intention of eausing
wrongful gain to one person or wrongful loss to
another person. The definition of “dishonestly” in
§ 22 is a definition of fraud. There is to my mind
no difference between the two.

If the district judge held that there was no
intention to defraud, he could not on the jsame
evidenve hold that there was an intent to cause
wrongful loss to another person.

In my opinion fraud is of the very essence of for-
gery and of using a forged document.

1f fraud be negatived, the erime has not been com-
miited. Further I am against the district judge on the
facts. The accused asked only for an advance of what
either wus then due to him or what would in the
course of the next fortnight be dne to him.

Wrongful gain is to gain by unlawful means pro-
perty to which the person gaining is not legally en-
titled.

Wrongful loss is the loss by unlawful meaus of
property to which the person losing it is legally en-
titled.

There ishere no proof of loss. The advance was in
April. The Company could have repaid itself the ad-
vance by deduction of salary for April and May,

Then as to wrongful gain, Mr. Booth says there was
Rs. 25 due to the nccused at the date when the advance
was made, that Rs. 23 was over and above money due
to mccused for overtime. I am of the opinion that
the use of the forged leiter was peither fraudulent nor
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dishonest in the sense of the Penal Code and that
the accused ought not to have been prosecuted and
is entitled to sn aequittal.

The accused undoubtedly committed a grave mor-
al offence. He told an unnecessary lie and deceived
his employer. For lying and deception be has been
I think sufficiently punished by the disgrace of these
proceedings.

He has been for 10 years in the service of the
Wharf and Wharehouse Co., at one time he wus
with Messrs Bois Brothers on a considerable salary
and Mr. Booth says he has a very good character for
honesty. He was acquitted by the district court of
the charge of having forged and of having used a
forged letter fraudulently.

He is scquitted by this Conrt of the charge of hav-
ing used the forged letter dishonestly i. e, for his own
wrongful gain or for the Company’s wrongful loss.

e

P. C. Colombo 42852.
Usoof v. Bharat Singh.
Lawrie, J., Aug. 14, 189,

Penal Code, § § 143, 92—Private defence—Soldiers
rescuing a comrade—Marching out of barracks with-
out orders todo so~Order of discharge—Revision—
Power of Attorney-General.

1. When two soldiers had got into some scrape in the
bazaar, thelr comrades hod no right to march to their

rescile without superior orders, and scts done by them are
not acts of private defence,

2. Though the Supreme Court can exercisa revisional
powers over an order of disehurz;o, yet it will not interfere
as the Attorney-General can direct fresh proceedings.

The facts may be gathered from the judgment.
Dias, C. €. for Attorney-General-appellant.

Dornhorst for accused-respondents.
Judgment
Lawrie, J. The police magistrate had before him

a complaint accusing 15 Sikh gunners of rioting
and of causing hurt.
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After u lengthened investigation the magistrate dis-
charged all the accused of the charge of rioting.

Against that order of discharge there is no appeal.
The discharge is not eqnivalent to an aequittal, it is
open to the Attorney-General to order the men to be
committed for trial for rioting.

Wheun the magistrate discharged the men, he did
not give his reasons. Th.se are embodied in the judg-
ment now before me in appeal and I have read them
with disapproval

The magistrate savs that there is no doubt that
the gunuers in number of five and more came forth
from their barracks with a common object and that
common object was an uttuck on the bazaar people
to rescue their comrades. In accomplishing that ob-
jeet, violence was used and three Malays were in-
Jured.

The magistrate holds that the assembly of the
gunners was not unlawful but was a lawful exercise
of the right of private defence of two men of the
same regiment who were quarrelling with Malays in
the neighbourhood of the 8ikh Barracks. Now though
it is proved that two gunners were imjured, itisplain
that they were in no real danger, but whutever serape
the twomwen had got into, nﬁmir comradles were not
justified in marching out of barracks, without orders
from their officars, to use force, for any purpuse
whatever. The plea that these private soldiers had a
right to do this, is so dangerous and so wrong that it
is necessary for the Supreme Court emphatically to
condemn it.

After discharging the accused for riot, the magis-
trate framed charges agsinst 6 of the gunners for
causing grievous and ordinury burt and they con-
sented to be tried summarily. After that they were
acquitted. The Attorney-General appealed. T under-
stoud from Crown Counsel that the olject of this ap-

:al was not to have the 6 acensed convicted of hav-
ing caused grievous and ordinary hurt, but to have
the acquittal cleared out of the way so that the ori-
ginal charge of riot with force or violence could be
tried as a whole. Iam of the opinion that tlere was
sufficient evidence to warrant a committal for trial
on the combined charge, and it may be thut in revi-
sion I could set aside the order of discharge and

13
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in appeal the acquittal; and so leave the Atltorney-
General unfettered. This court has frequently re-
fused to interfers with orders of discharge, on the
plain ground that the Code vests conirol over these in
the Attormev-(General. I am bonnd by previous decis-
inms which have excellent reasuns to support them.
Therefore I cannot de more than deal with the ap-
peal from the ‘acquittal of 6 of these soldiers from
the charges of baving cansed grievons hurt to Ossen
and ordinary hurt to Carim and to Owan.

As might be expected the evidence of what any in-
dividual did in the middle of a large and excited
crowd is very complicated.

Tha witnesses on both sides speak with bias and
to say tlhe least with inaccuricy; indeed they cannot
be believed. On such evidence the magistrate did
right to acquit. That Carim and Owan were injured,
that Ossen was badly burt, (his arm and leg were
broken) is well proved: that these hurte were caused
by bLlows and ents given by the Sikh soldiers is
aiso well proved, bnt whether the 6 men who were
tried for hurt, were the men who dealt these blows, is
not well proved, and they are entitled to the acquittul
which I am now evnsidering. The appeal is dismissed.

L

P. C. Colombo, 41418

Silva v, lbrahim Lebbe.
Lawrie, J. July 10, 1896,

Penal Code § 92— Private defence - Pleu not sel up ai
first—Person under lawcful orders—Superior j}rcseuf-—-
Offence— Municipal denolition of a Fiome_(}w Saith

Where a subordinate municipal officer was present super-
visiug the demolition of a house under orders of bis
supeeriors, there and then present, and the owner of the
hotise stubbed  the subordinate offie er, Held, that the offi-
cers had acted in guod faith and were protected by §92
1) of the Penal Code.

The fucts may be gathered from the judgment.
Dornhorst with  Fan Longenberg for Attorney-
General-appellant.

Judgment
Lawrie, J., The accused is proved to have stabbed

Silva oo thehead with a knife, dividing the outer ear.
The wound penetrated into the bollow between the
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temporal hone and the angle of the lower jaw close
to the carotid artexry and the jugular vein, s wound
which nurrowly missed beivg fatal.

The polics mayistrate in an elaborate judgment,
tn whics he has discussed and disapproved of the
vonduet of saverul persons, who were not on their
trial, has found that this serious attack and injury
wore mude and given in the exercise of the accus-
ed's right of private defence.

The ncensed himself, in his statement at the trial,
does not say anything of this right of private de-
feuce, It is a plea invented by his counsel znd
sustained by the comrt

In my opinion the plea of justification has not
Lbeen supported by the fucts and that the acquit-
tal (against which an appenl hus been presented by
the Attorvey-Glenerul) must be set aside and accused
convicted- amd punished. . I hold first that even if
the circumstunces gave rise to the exercise of pri-
vite defence, the sceused inflicted more harn than
it wus pecessary to infliet for the purpose of de-
fence. The act of the nccused, in using a knife,
went far bevond what was necessary or excusable,
Secourdly, the man whom the nceused stabbed was
a subordinate officer who neither gave the orders,
nor took an active part in carrying out the ucts of
demwolition of which the accused complained.

Zhirdly, the act of which the acensed complained
for which Silva may bhe held responsible, though
in o subordinate position, was not a eriminal offence.
In my opivion these municipal officers were not
puilty either of mischief or of using eriminal force.
The act eomes under the second explanation of the
92nd secticn of the Penal Code:

“There is no right of private defence aguinst an sct
which does not rt-.nsonagly couse the apprehension of
death or of grievous hurt, it done or attempted to be done
by dircetion of u publie servant acting In good fuith un-
der colour of his office, though that direction may not be
strietly justifiabie by law.”

The public servant who gave the direction to de-
molish this building was either Mr. Luabrooy or
Mr, Casie Chetty; Loth were present and it was
under their orders that Silva nnd the others went
to the place and that the coolies went on the roof
to take off the tiles.

I bold that these public officers acted in good faith,
under direction given to them by their superiors.

Digitized by Noolaham Foundation.
noolaham.org | aavanaham.org



TAMB. REP. VL 100

The conclusion to which I came after repeated
consideration is that the ncquittal must be set aside.
The question of the amoeunt of punishment is difficalt.

I camnot deal with the accused us a first offender.
He admits he has been at least twice im jail. But
there wus mmdoubtedly reusom for the accused being
indignunt and excited. He is poor snd of weak sight.
I must deul gently with him.

1 set aside the acqnittal and find the accused
guilty of the offence of having on the Tth of March
1896 at Avondale Rouad, Colombo, voluntarily caused
hurt to Dusit Silva by means of an instrument for
cutting, to wit, a knife, which used as a weapon
of offonce is likely to cause death under section 315
of the Ceylon Penal Code.

I sentence bim fo onme month’s simple imprison-
ment.
v

P.C. Ratnapura 13012

Van Haught v. Seruphim et al
Lawrie, A. C. J., July 34, 1897.

Public servant—Obstruction—Penad Code § 323-—Local
Board Consteble— Penal Code § 19 (MH—O0rd. No. 27 of
1890—O0rd. No. T of 1836, § 50.

A Local Board constable is a public servant within the
meaning of I'enal Code § 19, (95

The facts appear in the judgment.

Bawae for 4th accused-appellant.
Judgment

Lawrie, A. C. J, Only the 4tb accused appeals.
He was convieted of voluntarily cuusing hurt to deter
a public servant from his discharging his duty un-
der §323 and was sentenced to one month’s rigor-
ous imprisonment.

There is no appeal except on = point of law.

One point argned was that local board conmsta-
bles are not public servants who could arrest with-
out a warrant. .

By the Ordinance No. 27 of 1890 power is given to
local boards to apply funds for the cost of wateh-
men employed by the board in such town in lieu
of the police.
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The 80th section of the Ordinance 7 of 1876 provid-
ed for the punishwent of those who obstructed any
person in the performance of any duty or the ex-
ercise of any authority vested in him by the Lucal
Board ordinance. That Hth section was repealed
by 3 of 1843, the Criminal Proeednra Code. 1 ga-
ther the Legislatare considered that the Penal and
Criminal Procedurs Cudes sufficiently covered the
the case of thuse who obstructed local board offi-
cers and the 9th sub-section of section 19 of the
Penal Code defining public servants (in my opinion)
includes constables appointed by a local board in
lieu of the police to keep order within the town.
Part of their duty must be to arrest offenders and
to take them to the police station.

Then it was argued that there was po evidence
agninst the 4th accused, that he was an innocent on-
looker,

Pawlis Perera one of the local board constables
describing how he held the first accused when at-
tempis were wade to rescue him said, “Balahami 4th
accused then seized my band saying let go the man.
I gave him a kick. He went aside.”

The other constuble snid he was struck by Bala-
hami 4th sccused and that the 1st accused escaped.

This evidence is certainly not stropg but there is
not such a tota]l want of evidence as makes this
an illegal eonvietion. The appeal fails on the points
of law und it is dismissed.

»

P. C. Rakwana 12169
Packeer Ally v. Annamalai et al.
Lawrle, J., Aug. 17, 1896,

Private defence— Expnlsion of kangany by Jorce—
Police uassisling superinfendent of estate—Coolies pro-
testing —No force, no harm—dJustification.

Where an estate su?erinteudent, assisted by an armed
olice officer and a neighbour, sought to expel by forve a
angany from the estate. and the coulies shouted, abused,
and waved sticks but attncked po one, Held—that the cool-
fes were on the defensive and had acted with moderation.

The fucts appear in the judgment.

Dornhorst  for accused-appeliants.

Seneviratne for respondent.
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Judgment

Lawrie, J, Iunderstand the fucts to he that the
superintenilent of an estate iesired to remove a kan-
gany by force from the lives and toexpel him from
the estute, For that purpose he got the assistance
of & sergennt of police from Rakwana and of a neigh-
bour, ab Englisbman, The complainant himself cur-
ried a pistol in his hand. They went to the lines to
remove the kangauy. As was anticipated this re-
mova!l of a kangany by force excited great feeling in
the eoolies, expecislly in those of his own gang. There
was loud sboutiug and talking and using bad words.
Some coolies bad sticks which were waved and sha-
ken, I find no other evidence of improper ew duct
on the part of any of the accnsed. They did not use
the sticks, they did pot attack any one. They were
ot the defensive, they did no harm. It wasa prolest
aguinat the removal of the kangany who was baud-
enffed and tuken away by the police.

The two superintendents apprehended danger. They
expected it, that it ia why they took a pistol and cull-
ed iu the polico but they courted the davger. The
dangerons cooliss did not go to them, they went to
meet the coolies.

In my opinion the coolies acted with moderation
under trying circumstances und I set aside the con-
viction and aequit. i

L 4

P. C. Kalutara, 408,

Asat. Qovt. Agent, Kabiora v. Lebbe Martkar,
Yawrie J., July 10, 1896,

Pencl Clade §§ 173, 180 —Fulse information —Legally
hound —Village stafistics for Blue Book—Intention—
Police Fidhan.

1. Where the Police Vidhan of a village s not proved le-
ally bound to furnish villuge statistica for use in a Blue

ock. hia furnishing of false stutisties is not an offence un-
der Penal Code § 175,

2. Though the statistles may be false in fact, thelr fur-
nishing not being with intent to use a public servaut’s law-
g:l v;elr against ary one, there is no offence under Penal

wie R0,

The facts appear in the judgment
Baiwa for accused-appellant
Judgment
Lawrie, J,—This is an appeal againsta conviction under
section 157 of the Penal Code and a sentence of Rs. 20.
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Leave to appeal was given. The Asst. Govt. Agent
is the complainant.

On the evidence before me, I hold that it has not
been proved that the accused who is the police- vi-
dane of Kariynwork was. legally bound to furnish in-
formation to the vidhane arutchy of Alutgama, re-
garding the numbsr of inhabitauts of Sinhalese, Tamil,
and Moormen and of the number who were oculti-
vators, carpenters &c. and as to the number of cat-
tle, goats &c in Kariyawaka in the year 1895,
The magistrate has not recorded evidence as ‘to the
duties of a police vidane bat epough has been elicit-
ed to show that the acensed was not competent, and
conldnot reasonably be expected, to give the infor-
mation which was required, it is said, for annual sta-
tistics to be printed in a Blue Book.

The acensed gave information which he knew to he
false when he wrote none opposite each query. He
gave false information because he knew that there
were Moormen in the village, he himself was one,
ond that there were no cattle in the village for he
bimself had some, but as the information was not

iven with intention to cause a public servant to use
ﬁlis lawful power to the injury of another person it is
not punishable under § 180. The police magistrute
characterised the accused’s act ns impertinent and he
bas been punished by dismissal from office. I acquit
him of an offence punishable under §175.

]
P. C. Tangalle 10857

Punchiappr v. Mohideen et al

Withers, J., July 7, 1887

Penal Code, § 90~ Private defence— ('riminal trespass—
Courting attack —Land_in possession of compluinant—
dccused  lrespassing—Right against whut % not an
offence,

1. The right of Pﬂmtﬁ defence {8 exerciseable only
against what is itsell an offence.

2. 'Where the accused with armed men entered on land in
com;:lsinsnt’s posseaslon ‘and prepared to do complsinant
bodily infury and were severely beaten back, and one of
them then used & knife agminst the party in possession,
Held-—-that the d were trespassers und had no right of
rrivnte defence against their lawful ejectinent by the party
n possession,
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The fucts may be gathered from the judgment.
Felir Dius, (. (. for Attorney-General-uppellant.
Judgment

Withers, J,—Thisis an appeal by the Attorney-Gen-
eral from an order of ascquittal. The accused was
charged with cutting and wounding the prosecutor
aud his mother und so commitiing an offence under
§315 of the Code. Evidence was called for the prose-
cution fo the effect that the snceused cnme on the pro-
secutor’s people armed with weapons of violence and
prepared to do them bedily injury. This conduct on
the part of the necused was, it seems, owing to fault
being found with Moorish boys for picking nuts from
the garden which prosecutor clunims to be iu charge of,

The magistrate finds that the 2nd and 3rd_accused
did go into the prosecutor’s garden und did wound
the prosecutor and bis mother but thut they met
with more than they bargained for, and received from
the occupants of the gurden more revere injuries than
were inflicted on the prosecutor’s party. The magis-
trate is of opinion that what the accnsed did was
justifiable on the principle of self-defence and he re-
iies on the 90th section of the Code which enacts thus:

“Every person has a right, subjeet to the restrictions con-
tajined IR section 92 to defend Liis own body, and the body
of aby other person against any offence affecting the ha-
man body.”

Itis only when an act against which one defends
himself amounts to an offence thatan assault on the
offender’s person can be justified, but, according to the
prosecution, the prosecutor’s party were committing
no nffence at all 1n attacking the mecused. The ae-
cused came on the land in the prosecutor’s occupa-
tion with a show of foree and thereby committed crimi-
nal trespass, their object being to intimidate or to in-
jure the complainants. Now the complainants had
a perfect right to drive these people out of the land
and defend themselves from the personal injuries they
were threatened with. I cannot provoke a persom to
assault me and then knock him down and say “I did it
in self-defence.”

This is really what happened here if the case for
the prosecution is true.

I must set aside the order of acquittal and direct
the magistrate to call upon the acensed to answer
to the charge of cutting and wounding the prosecut-
or and his mother under § 315 of the Penai Code.
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P. C. Chilaw 12307

Romel v, Seyndu el wife,
Lawrie, A (U T, 4th Oetober 1897,
Wife ecting wader  covveivn—Denal  Conle § 183,

A wife netings in the prosence of her hushand and on
his fnstigation Js not as o general nle  liable to punish-
ment,

Chitty  for accused-appellants.

VunLangenbery  {or respondent.

Judgment

Lawrie, AL C. I, As ageneral rule it is inexpedient
to puuish a woman for nets committed by her in pre-
senca of and on the justicntion of her  hinsband, 1t
is the hnshand who desarves puvishment, not the
wife who anly obeys his orders. I think it right to
set aside the eonviction of the 2ud  acensed  undor
section 183, The obstruction complained of was by the
Lushand.

With regard to the charge of enusing hrt to Ro-
mel with mamotty, wder the eirenmstances I think
that lashes should not be imposed. s

Iset aside that part of the sountence.
The other conviction and sentence are aflirmed.
- w0
P. C.Kandy 8657
Justive. Hamy v. Bustion ef «l,
Brewne J. June tith, 1898,

DLenat Code §§ 3, KT—11ify acting wder muyrm’m'w;m
Funlish  Lew ——Dﬂ’-ﬁ'l’;'.ﬂ;‘:h’rm of woman i inlictment—
Breavh of frwst - Eeidence of frandudent intent.

L. The Penal Code daes not recognise s wife's plea of
caercion by her hushand,

2. The English proctice of deseribing in the indictinent
14
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a woman &8s spinster or marricd is pot appiicable to Cey-
lun.

Wendt for accused-uppellants.
Judgment

Browne, J. I sgree with the magistrate that the de-
fenco that the appellint’s  house never had been
bLroken into and the property entrusted to them
stolen, deserves to be discredited, when apparcntty
the aHeged loss of property was of the enriains in
question and species of clothing ete. and theve was
go much of the property in the house as was pro-
duced upon the search warrant issued berein and
when there were reasons to believe from  the way
in which the breach ofthe wull had been made
that it had been caused as  well from inside as
from outside the houso, these indicate to me the
frandulent intent which is necessary to constitute
the olvence (49040 P. C. Colombo 8. (U Min. 8 Sept.
1897). Complainant  swears she delivered the cw-
taius md I hold both to be linkde. If after repeal
of wll the previous criminal law by section 3 of the
Penal Code a married woman can ha hold exensed
from lability for having acted muder the ceercion
of her hushand—for that code dues pot by chapter
iv expressly allow that ler act nnder evmpulsion is
not un offunge—I consider the burden of proof of
sush excuse rests ou fhe  defence, and  that  the
evidence for the defimes which is eontradictory as
to whether or not she was al home all that nizht has
not discharged the onuy, I have a note that the pre-
sent Chief Justice at eriminal sessions in July 1896
indicated that the indictment of a woman shonld
state whether she is o spinster or murrind. But
Marvue (Cr. Law Id 1886 t§ 120 and L35-407) asserts
ws remards the corvesponding provisions of the In-
dinn Denal Code that it does not  recognise the
principle of the English law which excuses a wife
on the assmaption that she has acted under ber
husband’s coercion.
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P. C. Avissawella 629.
Swnaraladdy vs. Don James,
Withers, J. September 13th, 1897,

Penal Code § 1T7—Legally bound to speak the truth
—Chiasion fo give information of @ murder— Pennl

Corle § 199, [Cr. Proc. Code of 1863, 8§ 24, 443]

L The offeres under Penal Code § 157 contemplates a
,Iudir‘.ial provesling and e refusal to answer guestions
o such procecding.

2. Refusal to answer questions by 4 person not legally
bound tn speik the truth is not an offonce under Pensl
Code § 177,

Juyeueardene  for accused-appellant,
Judgment

Withets, ].  This convicetion is wrong and must be
seb aside. The offence contemplated by section 177
of the Penal Code is un offence commitied during
judicial proceedings, aod vefers to the case of a
person whe, having heen sworn to speak thae truth,
in the conrse of that proceeding, refuses to suswe
any question  toncling the subject on which be is
sworn to speak the temth, put by a public servant
who is  holding the cuquiry or trial.  The accunsed
not haviig been legolly Lound to state the trnth
to the mohandirmn or wwlaliyar, bis refusal is not
an offence vader this seetion,

Chief Justice Burnside in the case of Gubriel
Allis Pulle vs, Ariolis (Foonesekora ef al  reported in
7T 8.C.C 206 points out that the proper course
where an offence against the 176 and 177th sections
of the I'enal Code is disclosed, is to follow the pro-
eadure prescribed by the 445th and  446th  sections
of the Criminal Procedure Code.

The accused may bave committed an offence in
not inforwing the proper aathorities of the eom-
migsion of the murder which he pretends to know
all about, auoffence such uy the 199th section of the
Penal Code and section 23 of the Criminal Proced-
ure Code contemplate.

But that is not the churge which has been ingunir-
ed into, and I do not see how I could convict him
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of an offence under § 100 of the Peind Code on the
evidlenee recorded in this ease. T set aside the cou-
victton and avuit the seensed.

-
C. Galle 12563.
K. v, Juaeis ol ol
Rrowne J. May 25th fxo

Doyl Coule § 32,000, MHE=——Coumnon l:b;f':'." f::-ff!'frg".rr:f
Tieshility —hengge of purpose == Ligtish Booe—Tddorone
beticeen § 32, vad § 30050

The existenee of a common infention may liedp tn eons-
riture the ot awee of ciotinge o or i may ereate a lability dor
a eriminal act whicvh was notoriginadly intended,

The fucts appenr in the judgment.

fwdre Tor accused-appellants,

Judgment

Browne J.—After a pernsal of the evidence in this
ense [ desived to see the report 1) which had been
read in evidenes at the trial and 1 did pot receive
this till vesterday.  Delivevivg of wmy judgtient lLas
been deluyed therehy.

As regands the ebjection taken that the indictoent
was defoctive by reason that the eovnnon  pnrpose
which the leavned district judge found wis beld by
the appellants, should have resalted in cither an ine
dictmont wider section L or in one under section
315 and section 32, it does not appear 1o me to be sus-
tuinable.  Possibly the  appellants wight bave been
indicted nnder section 144, but that thoy were is no
reason why each should not o sepaeately chargod for
hart or an apggravated forn thereof. The existence of
a eonumon inteution may have u donble effeer. Tt
may, when its purpose i one or other of tie six
clusses, specitindl in § 188, constitnte five ov more
persons holding it into an anlawful assombly aoed
so help to eonstitate the offonee of rioting,  But it
may sometimes be dombtinl at what moement any
such purpose hecame common to all the five or mora
persoms espeeially when the gathering  may not clear-
Iy appear to have been so unluwtul at its very ineep-
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tion or almost immediately thoveafter, bt may possi-
bly have chiauged inits pnepose aied acts from what was
not, into what was so unlawful.  The other efleet of it
may be to ercute a Hability for o eriminal act which
was oot that originally prapused, I regard the diff-
ervence between sections 32 and 33 to be well illustra-
ted respectively by sections 382 and section 144, and
that “commeon intention” in section 32 must be read
as if the words “lawful or nnlawfnl” when added
thereto as Roscoe has written aud illustrated in Lis
remarks on the snbjeet (11 ed 16Y). Iu the case
therefore of the prosecutor being in doubt whether
the accoseds had a evommon unluwiul purpose es-
pecially  at the commencement of the “action” of all
and w0 not charging them for an offence founded
on its existence, it is open to the court to hold
the accuseds liable for that which is of a lesser de-
gree as tho leurned district judge bas here done.

It was also urged that the evidence against some
of the appellants wus so scant, if indeed there wis
aught given, that they too, as well as the Yth and
10th accuseds, should have been acquitted. I have
been unable to find there is any such paueity of
proof given agninst any of the appellunts, assuwming
the evidence for the prosecution was credible,

As to this last subject for cousideration the cuse
stands thus. The cattle-seizer and those who were
in his compsuy were severelv beaten on the might
in question. It rests with their alleged assailants
to prove either that they huve been fulrely or mis-
takenly charpged, or else that the misconduct of the
seizer and his men excused in some degree if not
ahsolutely the attack made wpon them. The scene
of the row was on the high road either 200 yanls
south or at vne or other of two places both wuder 300
vards north of the house of the Gintuta peace oth-
cer, and in the latter instance only one or two
bundred yards from the hounss of Tukenis Perern,
peace ofticer, and it wus to be expected that these
officers would be soquiekly on the scene that the truth
of one of the two connected charges must absolute-
ly appear in these reports written immediately
therealter aud their subsequent evidence, It is in
sne chiefly wbether the men were beaten at the
southern point and dragged pewrly 500 yards past
the Gintota peace officer’s house to a garlen or whe-
ther they were caught close to the gavden if uot in it
when untying and removing i e. stealing animals
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to falsely seize them for trespass on the roads. That
officer within an hour orso wrote two reports to the
court whieh are but a eursory view of the accusa-
tion made by euch party to whom the reports were
severally given and are absolately indecisive but, in the
instance noted by the district judge one of them con-
tradicts the other hy stating that the appellants accusa-
tion was that a head of cattle was *anlawfully seized
ag trespussing on the rond” whereas the other states
the accusation was that the seizers did “steal and
remove fwo head of cuttle tied in the garden and
canght in the garden while the cattle were being
removed.” I have noted Apdrew charges that he saw
the (lintotu peace ofticer at his house as he was
being bronght near it and desired to complain to
him but latter went into his house to avoid him.
The officer does not deny this expressly but only
impliedly by saying that 7Tth sccused called him. Se-
venth accused however states he did not even hear of the
row as he was }{ a mile away.

I see no renson to conclude that the decision of the
judge who Lad all the witnesses before him was
wrong. The more I have studied the case the more
reason I see to baliave that the obnoxious seizers were
waylaid as they have deposed and that all in the
village have made common cause to screen the offen-
ders from punishment.

I affirm the comviction and sentence,
-
P. C. Ratnapura 851
Ekneligoda v. Kiri Banda
Withera J., February 10th, 1898.

Penal Code § 180— Lengful power.

The Supreme Court remitted the ca=c to aseertain the law-
fu! powera of the public servaot to whom information had
been given.

Judgment

Withers, |, This case came up originally in appeal be-
fore the Chief Justicee. When the record was remit-
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ted to the police magistrate for the reasons why
he convicted the nccused of the charge made
against hitn under section 180 of the Penul Code,
it was expected that the wmapistrate would find
whether Mr. Moysey, fo whom the fulse juformation
was made by the acensed, was a pnblic servaut, who
could use the luwiul powers of Lis oflice, to the
injury or annoyance of the Dutemahatmava, of whom
the accused bad complained. This is an import-
ant point, because if Mr. Movsey cannot use his
lawful power as a public servant to the iujury or
annoyance of the %{Nr‘muhatma}'u, an offence is
not made out, however fulse the information mayx
be and whether or not, the informant knew or
believed it to be fnlse.

Before the magistrate ean come to any finding
on this point, it would be bpecessary for him, I
take it, to recall Mr. Moysey, and to enguire into
the mpature of his lawful powers with regard to
Ratemabatmayas in his province.

-
P. C. Badulla, 18377.

Silva v. Joyasekere et al,
Lawrie A. C. J., December 2, 1807,

Penal Code § 158 - Gawdling by fire or more persons —
Excessive sentence— Individual liability.

1. Ttisdnuabtful if nn assembly of five nr more persons
Eit-h the commnion ohject of gumbling, is an unlawiul azaem-

iy.

2. To sustain a eanvietion for gambling, an unlawful act
by euch individoal must be proved,

3. Severe sentenees must not he imposed in gaming cases
except on those who keep ganiing houses,

Dornhorst for acensed-appellants.

Judgment

Lawrie, A. C. J. Iset aside the conviction of the
1, 2, 3 and 5th accused. Tbe magistrate has not
recorded any evidence that they took part in this
game. It is not enough that there wes & game of
“Babe kapanawa” played by candle light on the
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nirht of the pinkama opposite, or near, the 1at aceu-
sed’'s booth and that these acenseds were standing
near and were looking on. To justify a conviction for
nnlawful gaming there mnst tin my opinion} be evi-
tenes ngainst vach of  those convicted that  they
plaved o pame or betted for a stake. 1t is not
enomgzh that withesses should say “they all gambled.”
An unlawfnl act by each individual must ba proved
amd.in tho present ease there is no evidence that four
out of six did any volawful aet.

I will not say that ou-lookers at unlawfal pgam-
ing may not be punished as members of an uniawful
assembly. I do not know whether the question has
ever been raised. It may be that an assembly in a
publie place of five or more the common objeet of
which is betting or of plaving a game for a stake
is an unlawful assembly. If so most of us have
Litherto eseaped dne punishment when we went
into the enclosure at a race meeting. But as the
aceused whom I have acqnitted have not been charged
under sectlou 138 of the Penal Code I will not de-
cidde now whether they are guilty under that section
or not.

With repard to the 4th accused he pleaded guilty
and the learned magistrate sentenced him to pay a
fina of Ra. 100 and to undergo 3 monthy’ rigorous im-
prisonment. This seems to me a most excessive pun-
ishment but, as he pleaded guilty, and there is no
appeal before me, I cannot now interfere.

With regard to the 6th acensed there in evidence
that he played the game, he had the pack of cards
and dealt them to another; who that other was is not
sail. The offence he committed is amply punished
Ly a fine of Rs, 10 which is substituted for the
larger fine and for the sewtence of imprisonment
imposed by the magistrate.

Lot me refer the magistrate to the opinion  of
BGHHPT C. J. in P, C. Hatton 20051 (17 Juns 1596.):
“It appears to me that one month's rigorous imprison-
ment for gaming is an excessive pnnishment. Persons
whom the law should deal with severely are persons
who keep gaming bouses and  ecneonrage maming.
People who pame are for the mest pit tie vietims
of wuming house keepers.  In wy opision s 5 five
18 quite a suficient punishment.”

]
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P, C. Newara Eliya 12263.
Abram v. Singho dppu,
Lawrie, C.J., May 20,1898,

Penal Code §§ 68, 157— Previous conviction.

Penal Codo § 68 does not apply to an ofence under § 1357
nor dees Ordipunce No. 17 of 1894,

Wendt for accused-appellants.
Judgment

Lawzrie, J., The second accused Singho Appa was
convicted under section 157 of committing an affray
and was sentenced to threo months' rigorous impris-
onment.

It did not oceur to the magistiate to read the 157th
section of the Pepal Code or be would have found
that ti]lm maximum term of iwmprisonment is ong
month.

Tho 68th section of the Penal Codo with regard
to previous convictivns applies oaly to convictions
for crimes puaishable with threc years' imprisonment
under chapters 16 and 17. Advay is under chapter 8
and is punishable with oxly one month. The erdi-
nance 17 of 1694 does not apply.

The sentence is commuted to a fine of Ds. 2, the
samo amount as was imposed outho other accused.

o

D. C. Chilaw 2527.
B. v, Peiris,
Lawrie, C. J., May 11, 1598
Observations on the hardship of fines.
Judgment
Lawtrie, J,, The District Judge has tried this caso
carefully and has givena very geod judgment with

which 1 agree.
15
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I sct asido the fines of Rs. 100. cack. Tho scntenco
of nnm;suum“ it seems to mo enough and  the ro-
sult of imposing heavy fines on Oll]ll!'ﬂ’\ Sinhalese
villagors is that when ‘the man is injuil his projevts
18 attachad and seld vnder a warrant wnd he and bis
family avs ruined.

A fine punishes others thau the wrong-doer and
imprisonmeant and oven v Inmms;: {much as I disliko
it) secm to me botisr punishwents than fnes.

)
D. C. Chilaw 2452,
R. v. Moracs.
Lawrie, A. C. J., October 11, 1894,
Observations on fines.
Judgment

Lawrie, A.C. J. I ngree with the learned judge
for the reasons which lhe has given that it is well
proved that the appellants caused tho grievous hust,
for cansing which they wero tried.

I affirm the eonviction. I do not intorfere with
the sentonen of fines of Ba. 200 cach, although [ am
of opinion that the punishment of fine for causing
serions Dodily Injuvy is an irrational survival from
tho time when most punishuents took the form of
compensation to {hLe injured.

However, our law permits a grievous hort to be
punished by fine, only pavable not to the injured
but to the ravenue, and in this ease the learned judpe
may possibly have been right to impose that kind
. of a punishment.

@
P. C. Tangalle 11678.

Jansz v. Simon ef al.
Lawrie, C. J., May 10, 1608,

Penal Code § 183—Obstruction—No physical force—
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Ord. No. 4 of Ixt6—Repeal — Swrveyor authorised by
Sureeyor-Geneigle Public scread,

1. A sarvevor Heepso]  to meake Cromn sUTVEYS i3 a
gorvan! nader Pepad Code 19 (e

2. Ordinanece Xo. 40l 186 §4 has ziven place to Penal
Code § 184,

3, To constitute obstruction it i2 not neces=ary that foreo
or hurt should be caused, but it ia obstructionif there is

not a meroe protast but an oppositioa to bo overcore only
by foree.

Aserappa  for accused-appellants.
Judgment

Lawrie, C. J.  As the sentences are fines of Rs. 10,
and in default of payment, two wesks' imprisonwent,
no appeal lies except on a matter of law.

It must be taken as proved in fact that the accus-
ed did preveut the complainant from making tho
survey which (bunt for that obstruction) le would
have made,

Itis not necessary 1o constituts cbstruction  that
forea ba vsed, siil) less that hort ha cansed. It is
sufficient if the prrsous distinetly refuse to allow tho
work or duty to bo done and intimate that it is not
a mere protest but that opposition can be overcoms
oniy by foree.

That narrows ihis question to the ripht of the
complainant to mnke thasurvay. If he bad no  nu-
thority to make it, the scensedd wern  within their
rights to 1efuse to allow him. Who thon is ibo
complainant? o kolls «special leense from  tho
Surveyor-General to muke surveys on belnlf of tho
Crown during 1898,

Ho was a publie servant usder the 10th snb-sce-
tion of the Ith section of the Peunl Code, beirg an
cfficer twhose dufy it was “to make a survey on be-
walf of Governwent.”

The 3rd section "of ornlinanea 4 of 1866 gives
power to the Survevor-Goeieral or any prrson autho-
viznd en thab hoalindi in weitine by the Serveyor-Gren-
cral, wliok reasousble notice piven to  ike oceupicrs,
to enter upon auy land which it may be necessary for
him to inspect and survey.
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Tho 4th section of the m'dinnncn which imposes
a ponalty  for obstructing {he Survovor-Cieperal or
thosa suthorized by hiw was repealed by the Crim-
iual Procedure Code, thus bringing the offence
under the Penal Code section 183, In this case notico
wag given, Villagers. are not left unprofected, for a
severa penalty is imposed by seefion 5 of ordin-
anc2 4of 1356 on an abuse of power, or usc of un-
necassary violemee or wanton injury or uncalled for
or vexatious annovanea by anthorized survevors, I
hold that the appeal oun the matterof law [ails, The
conviction and sentenco are afirmed.

L

D. C. Kegalle 83¢.
R. v. Daniel
Lawrie, A. (. J., March 12, 1885,
Revision—After appeal,

Whero n matter has been heard  and disposed of inap-
peal it eancot ke dealt with in revision.

Kanagaraine for accused-appellant.
Judgment

Lawrie, A. C. J. On the applieation of Mr. Advo-
cate Kuovaparatne I sent for the record in this case
for the purpose of satisfying myself ns to the legel
ity or propristy of tho scutence and as to the regu-
larity of the proccedings.

T find that the conviction and senteses were brought
before this court in dne course in appeal by the At-
torney-Goneral and that the appeal was re]ectod for
reasons given. No more can be done in revision than
can be dowe in appeal.

This counrt has alveady given its judgmont in appeal.
That the appeal was beard and rejected is  suffiei-
ent to satisfy this court of the legality and propri-
cty of the senteace and the regularity of the proceed-
ings.

The complainant has his remedy in a civil action
for damages.

#
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D. C, Cr. Batticaloa 2149

Kandappa v. Konamalat of al,
Withers, J., Aug. 26, 1888.

Penal Code § § 156, 15T—A[fray—Public Place— Open
square near Hindu Temple—Public meeting.

For tho purposes of Penal Code § § 156, 157, an open spaco
about o Hindu temple is a public' place, if the public havo
free aceess to it for lawlful purposes, o. g., to hold & pub-
lic meeting.

Wendl for accused-appellants.
VanLangenberg for respondent.

Judgment

Withers, J. In this case six persons havo been convict-
ed of and punished for the offenco of uffray which
is committed when two or more persons fight in a
public place to the disturbance of the public peace.
Of these persons the 1st accused Kandappa Konamalai
has been further convicted of the oftence of volun-
tarily causing grievous hurt to one Kandappa by
means of a cutling instrument under § 317 of tho
Penal Code. The circumstances under which the
alleged fray took place are briefly these. In a place
called Arapathy in the district of DBatticaloa is a
temple wit-{: an opeu space avround it of some ex-
tent. The chief headman of that part of the distriet
had convened a public meeting at this spot of all
the villagers of Arapathy to ascertain whether the
majority were in favour of a rural constable being
appointed. According to some of the witpesses for
the prosecution, including the headman referred to,
all the villugers of the district have free access to the
open space about tuo temple. No one said for what
purposes tho villagers of the district have access
to this ecowpound, so I presumo it must be for any
lawful purpose. [The bulk of the judgment com-
ments on the facts re grievous burt.)

The sentence of one mwonths' rigorous imprison-
ment on this and the other accused for uffray can-
not be disturbed. In fact it is not an uppeslable
sentence. It was urged, howerver, that the space round
the temple was not a public place, but the evidence
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clearly shows it is a public place. The villagers of
the district have free access to it and on the day in
question a public meeting of tho villigers was con-
vaned on that spot.

Thoe fight greatly disturbed the public peace.  Nor
can it bo said thers is no evidence to sapport tho
judge's finding that every one of the accused uctually
took a part in the affray.

e

D. C. Mullaitive 13.
District Mudaliar v. Kulas ¢t al.
Lawrie, C. J,, Sept. 19, 18948,

Penal Code § 144 —Riot— Unlawrel assembly and hurt
—Separate senfences—Foree or violence—1 N.L.K. 317,

1. Ttis doubtful if scparate sentences may be given for
rivt and hurt, or it burt is hevessury to  constitute
rivt.

2. Foreo and violence may be used to animate as well
as inanimute objects.

E V. Jayawardana for accusad-appallant.

Judgment
Lawrie, C. J.,, The two appellants are the 11th & 19th

accused.

They have baen convictad, first, of rioting under
section 144 and lavo cach been sentenced to three
months’ rigorous imprisonment and te execute o
bond to keep tho Peace for the next six months,
and szeondly, for eausing hurt undar sec. 3 4, and
scatenced to six months' rigorous imprisonment.

My brother Withers said, in D, €. Kandy 823
reported in 1 N, L. R. p. 517, that riot was mado
u; of tha offeaces of ynluwiul assombly and of
voluntavily causing hurt and that it wns not legal
to punish for hurt in addition lo viet.

Tam not sura that I agren. The off nen of ring
Is committed when wembers of an unlawful os-
sembly nse force uvd violence, but mero force and
;;iolencc is different from, and less than, causing

urt,
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Force and violence may be used fo inanimate
things, as trees may bo uprooted, crops damaged,
houses broken; or even animate things, esttle, &e., '
eve injnred, but it seoms to me that the causing of
hort, that is, cansing pain, disense oy infirmity to
human beings, is nob a urcossary part of riot and
that it ean be clarged and pusished  separntely.
I admit that the question is doubt{ul, boecausy I
find" that it has Leen decided in India that cummn-
lative sentences cannot bo given for culpable homi-
cido and for being a member of an unlawinl as-
sembly by which homicide wos committed (Mavno
37), bnt on the other Land it has been decided that
the offenee of rioting, armed with deadly weapons,
is different from that of stabbing a person on
whuse premises thie riot takes place,

As thero is some doubt as to the law and in
deferrnce to my Dbrother Withers' opinion, I affirm
the conviction and sentence for rioting and I set
aside tho convietion and sentenco for causing hurt.

w

P. C, Hatton 26696
Nikulashomy v. Punchiappu ef al.

Lawrte, C. J., Deo. 15, 1898,

Penal Code 183—Obstruction — Wril of possession—
Tenant refusing to be ejected—No party fo ~ decree,
A person claiming to bo the tenant or owner of a house

does not  act iltegally in refusing to bu ejected under a
writ uf pessession in & ense to which he was po party.

Dorvhorst and Pieris for accused-appellants.
Wendt for respondent.
Judgment

Lawric, C. ], The accused have been convicted of
obstructing o public officer in the dischurge of his
public functions in executing a writ of possession.

The defcnce is that the obstruction was lawful,
that the judgment and the writ following on it
prononneed and issued in an action to which the
first accused was no party and that he was not
bound by it.

Ho produced n pass book in which his name is
entered as tenant from Mareh to August, 1898, both
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inclusive, but Mr. Evans says that tho accused was
his tenant only for twe mouths, that the tempe-
rary tenancy came to an end somo months agd,
and that at tho dato of tho judgment and of tho
obstruction, Appu Singho, the defendant in tho
action, was tenant.

In tho petition of appeal it is said that the im-
port of the magistrate’s judgment is that the judg-
ment and writ were against the house. It is said
there is a question of law raised. I fail fo ses
what it is. The question to my wind is a ques-
tion of fact, who was the tenant? If Appu Siughbo
waa tepant the nccused's obsiruction was unlawiul.
But if Mr. Bowle Evans aecepted the first accused
Punchi Appu as his tenant aud if the accused as
such was in occupation with his poods &e, it is
impossible to conviet him of unlawful olbstruction,
bzcanse he had a right to remain uwntil his tovancy
terminated by due notice to quit.

The interference of the second accused wns ip-
excusable. The first accused wus quite able to tako
care of himself. I am cembarrassed by the want
of thy writ. Possibly the magistrate had it be-
fore him at the trial but it was npot put in ovi-
dence.

Tho parties, however, seem to be agreed that it
directed the removal of 8. K. Appu Singho from
the boutique und that tho accused Punchi Appu
was not named.

I am unable to conecur with the magistrate that
tho accused acted illegally in refusing to guit and
in obstructing the fiscal's officor in his attempt
to oject the first accused and to take tho goods
out of the boauligue.

I ot aside and acnuit.

]

P. C, Colombo (Itin.) 6124,
Modder v. Loos.
Withers, J., Deec. 29, 1897,

Penal Code, § 1T4—Not giving information—Cr. Pro.
Cods of 1883, § 23, [Co‘dc of 1898, §21 )—Atlempt fo com-
mit suicide—Information reaching from other sources.

1. A parson 13 not bound by law to give information of

an allempt to commnit suicide, and to him § 174 Penal Code
is inapplicable.
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2. To convict a person under Penal Code § 174 with not
iving information under the Cr. Procedure Code of a death
g}' violence, there must be proo! of (a) the fact of death
{b) the existence of a police station near, (c} intentional
omission,

3. A person is not bound ‘o give Information if it has
already been given by others.

The facts appear in the judgment.
De Vos for accused-appellant.

Judgment

Withers, J. This judgment cannot in my opinion
be supported and it must be set aside. The ap-
pellant was charged before the magistrate with an
offence under § 175 of the Penal Code.

The complaint was not artistically framed. Itis
alleged that the accused having been aware of the
death by violence of one De Silva failed to give
notice to the nearest Police Court of the said death
as required by § 23 of the Criminal Procedure
Code [of 1883.]

It should bave alleged that the accused inten-
tionally (§ 174 of the Penal Code) and without
reasonable excuse omitted forthwith to give notice
of the death not only to the nearest Police Court
but to the headmen of the nearest village or to a
police officer or to the officer in charge of the near-
est police station of such violent death (§23 as
above). No evidence was led for the prosecution.
When the particulars were stated to him the ac-
cused said, “I am guilty,” and then proceded to
explain why he had not forthwith given informa-
tion to any of the authorities. He was then sworn
and proceeded to give an account of what happen-

and how, under the influence of fright, as
soon a8 his companion had shot himself, he walk=
ed straight into Colombo and then was arrested
on some charge in comnection with the death of
his companion De Silva.

Now, in the whole of his statement there was re-
ally nothing to convict him of the offence charged.
He did not admit and it was not proved that
Do Silva was dezd when the appu loft the rest-
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house. So it cannot be said that he was then
aware of the fact of the young .man's death. De
Silva was atruggling after the shiot and an excla-
mation of “Ch| my God,” when -the accused
started for Colombo. The magistrate, '‘feeling this
diftenlty, T imngine, found the aeccused “guilty of
intentionelly omitting to inform the proper author-
ity of tho offence of suicide.

What is the offence of suicide? The abetment
is punishable with death (see § 299 of the P. C»
The attempt to commit suicide is an offence uwnder:
t 302 of the Code. -But the offence of attempting
tv ecommit suicide is no% one of the offences a
person is bound to give information of, if he is
aware of it, under § 23 of the Cr. Pro. Code.
VWhat is the nearest police station to the Veyango-
da resthouse ? No proof was adduced on this
point, non constal that the accused who was arrest-
ed immediately on his arrival at Colombo would
not have given information of what had occurred
to the Colombo police court if that is the near-
est one.

Again, I am not eatisfied, and I can only go
upon what the accased said, for there is no other
evidence, that he intentionally omitted fo give in-
formation to the police stations which he passed
on the way. He was in a state of great agitation
and anxious to get to his house in Colombo aw
soon as possible.

Besides, if any one else wns aware of the death
of De Silva by violence and gave information to
the proper authority, the ace was not bound to
give information as well. (See the decisions of the
Calentta High Court on this point). The object (that
Court has observed) of a similar section in the Indian
Code is to secure the ends of justice, not to com-
pel a race of a number of people to give information
to the police officer.

From the fact of the arrest of the appellant as
soon as he reached Colombo itis inferred that the
proner authorities had been duly apprised of the
death by violence of De Bilva. Al &m grounds
were urged by Mr, De Vos for the appellant and
they must prevail,
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The accused is consequently acquitted and dis-
charged.

W

D. C, Chilaw 2541
A. v. Juan Appu.

Withers, J., Aug. 8, 1898,

Penal Code, § 183— Forcible elling of aggression
—Possession of land— Hui—Police headman— Factions—
Lteasonable apprehension.

1. When the accused, believing In good faith he had a
right to possess a land, was, with others, erectinga
hut on it, as an act of possession and enjoyment, resist-
ed & headman and others who were seeking to dispossess
the accused, Held, theaccused was not guilty of an of-
fence under § 183,

2. A headman, siding witha ¥ seekting to dispossess
another from s land, and there ing no pmbabﬁlgs of o
ir:reaclh of the peace, is not in the execution of any public
unction.

The facts appear in the judgment.

Wendt for aconsed-appellant.
Chietty for respondent.

Judgment

Withers, J. The appeal from the conviction of the
first charge under sec. 183 is in my opinion enti-
tled to succeed. There is really no evidence that
the complainant wes in the execution of any duty im-

ed on him as a headman when he recsived the
injury to his hand.

The complainant appears to have had some in-
terest in the garden on which there was a dispute
at the time when he and other headmen arrived on
the gcene, There was no breach of the peace be-
Ing committed on the aspot, nor was there any im-
minent probability of a breach of the peace be-
tween what Imay call hia party and the appellant’s
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party. The accused's party was at that time in pos-
sesston of the garden and were in the course of put-
ting up a hut, and there can be little doubt that others
besides the appellant had knives on their persons,
convenient for use in the garden. The evidence
points to the fact that the appellant’s party had rea-
son to apprehend that they would be dislodged by
force from the land which they honestly believed
they had {a right to occupy and evjoy in the maun-
ner they were doing. Uunder this impulse they re-
sisted and drove off the complainant and some of his
companions,

While reversing the conviction on the 1st count,
I see no reason to disturb the conviction for the
offence of wounding the complainant with a knife.

The complainant swears it was the appellant
who inflicted the wound, though the appeliunt con-
tradicts him on the point. I am prepared to sup-
port the finding of the district judge. At the same
time the wound inflicted wus a trifling one and I
think the assault was committed under extenuating
circumstances, such as the forcible compulsion of
a person to surrender his rights to property.

I think a fine will meet the justice of the case,
and for the sentence of imprisonmeat I impose a
fine of fifty rupees, in default, one month's rigorous
imprisonment. It must not be supposed that I
Jook with suy indulgence on the use of the knife,
indeed, I heartily sympathise with the efforts of Gov-
ernment to pat tiis form of violence down.

L
P. C. Anuradhapura 19571
Huwrulle v. Appuion.

‘Withers, J., Jan. 12, 180%.

Penal Code, § 175, 180, 190—Duty of service of sum-
mong—-*False information”— [lutrue velirn o sum-
mons.

When the accused, entrusted with the service of sum-

mons on certain persons, reported faluely that summons
had been sarved, the attendance of such persons was
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secured by warrants, Held, that the accused had giver
false information within the meaning of § 150. P. C.

Judgment

Withers, J. Judgments like this which vio-
late the provisions of sec. 372 of the Criminal
Procedure Code are very funfair to persons convict-
ed by the jndgment. This judgment contains nc
points, no reasons and does mot specify the offence.
The accused has simply been found guilty of a
breach of sec. 190 of the Penal Code. Now this
section contains two distinet offences, intentionally
giving false evidence in any stage of judicial pro-
ceedings, fabricating false evidence to be nsed ir any
stage of judicial proceedings. No facts are found in
support of the magistrate’s conviction and I can
find nothing in the evidence to smpport it.

The original complaint to the magistrate was
that the accused had made a document containing
a false statement with theintention indicated in sec.
189 of the Penal Code. What is proved against the
accnsed is this. The acoused is a headman hold-
ing the office of Velpediya which is not explained.
On 8th March last a certain Aratchy instituted a case
before a village tribunal in the Anuradhapura district
against five Moormen for some offence or matter which
the President was competent to try or inquire into. The
President issued summons to compel the appearance of
the Moormen. The summons was entrusted to the ne-
cused for execution. The date fixed in the sum-
mons was the 21st March.

By sco. 44 of the Village Communities Ordinance
of 1889 “any summons issued by any President
under the provisions of chapter 5 of the ordinance
may be directed for service to any person or per-
sons named therein and such person or persons
or any police officer may execute the same.”” Now
I take it that the accused who accepted this pro-
cess for execution was bound truly to state Eow
he had executed it. He informed the village tribu-
nal in writing that he had served the summons so
entrusted to him on the accused on the 11th March.
This was confessedly not a true statement. An
explanation which he gave before 'the present trial
was that he had entrusted the summons to Peyna
Marikar, vidahne of the village of Eumbaichi

Digitized by Noolaham Foundation.
noolaham.org | aavanaham.org



TAMB. REP. VL 126

Kulams, where the five Moormen lived, that he bad
made the return of service of his own accord for
which he said he was guilty. Peyna Markar was
oalled for the prosecution and he deposed that the
accused brought this summons and left it with him
for service. %‘he witness took the summons and re-
tained it, although, he says, he told this accused
that the Moormen summoned were not at that time
in the village. In consequence of the accused’s re-
port the President of the villaga tribunal issued
a warrent against the Moormen. When the Xorala
came to execute the warrant, the witness Peyna Mari-
kar took the summons left with him by the accnsed.
His explanation on the present complaint being
read to him in this case was this:

I handed over the summons to the V. E. V. of Eum-
batchi EKulama as I did not know the men. He told
me that he would serve tha summons on these men and
requested me to make return of service to the Ganasa-
bhawa, I did so and handed him the summons two
days previous to the day of trial in the Ganasabhawa of the
accused andserved it on the Moormen,

Now the facts proved bring this case under § 176 or
I%89 of the Penal Code. Section 175 enacts &8
ollows:

‘Whosoever, being legally bound to furnish any infor-
mation on any subject to any public servant as such, fur.
nishes as true, information on the subject which he
knows or has reason to believe to be false, shall be pun-
ished with simple imprisonment for a term which may ex-

tend to six months or with fine which may extend to
Rs, 100 or with both.

The rest of the seotion is hardly material {o this
case.

Section 180 enacts as follows:

‘Whoever %ves to any public servant any informa-
tlon which he knows or believes to be false, intendin
thereby to cause or knowing it to be likely that he will
thereby cause such public servant to use the lawful power
of such public servant to the injury or anno{]anca of any per-
son, or to do or omit anything which such public servant
onght not to do or omit, if the true state of facts respectin,
which such information is given were known by him, sh
be punished with imprisenment of either description which
may extend to six months or with ine whick may extend
to Hs. 100 or with both.
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The first explanation given by the accused was
made on affirmation. He did not call himself as a
witnegs at the present trial. His defence is not
that he honestly believed that the vidahn with
whom he had left the summons would serve it and
that in his report of service he anticipated service.
This of course would have been very improper con-
duct, but it might not have brought him within
the Penal Code. Now a man in the accused’s posi-
tion must have known that the President, on find-
ing his summons disobeyed, would be likely to
issue a warrant, as happened in this case.

In my opinion the accused has offended against
the 180th section of the Penal Code. The judgment
must be altered accordingly. The fine imposed,
which seems to me rather heavy, I shall not touch,
but the sentence of imprisonment in default of pay-
ment of the fine must be altered from three months to
half that period.

I note that the President of the village tribu-
nal omitted to administer an oath or affirmation to
the accused, as to the correctness of his report of
service. This I think he shounld have done before
isguing warrants against the accused.

End of Vol. vi.
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