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The Revised Reports of Ceylon.

o
Edited by
Isaac Tambyah,
Advocate of the Supreme Court of the Taland of Ceylon.
Vol. 1.
o

May 8, 1320] [Ram. Rep. 1820. pp. 1.
Present: Giffard, C. J., and Byrmne, J.,

No. 3390.

VanDerStravien v. DeLatre.
o>

Heir,—Meaning of in Civil Law and English Law—
Liability of heir for ancestor’s obligations—Plea of com-
pensation—What may not be set of —Meaning of liquida-
ted debt.

1. By the Civil Law, the heir inheritsall the rights and all the
obligations of the testator or intestate: he i3 considered aa
one person with himm and, except in contracts which can only
be executed by the individuals contracting, or In cases where
the obligation arises ex deticte, the heir is liable though not
named in the obligation entered into by the person from
whom he Inherits.

2. A clalm ol damages and penalties is always held to be
unliguidated, until settled either by u suit at law or the ad-
wission of the purty.

The facts of the case appear sufficiently in the
judgment.

Judgment.

Per—The Supreme Court of Judicature:—

This is a suit brought by the official administrator
of the estate of Kronenberg, deceased, to recover Rds.
797.2, heing the balance of an account due by the de-
fendant to the intestate Kronenberg. Interesi is also
demanded by the administrator.

It appears that the intestate had, in pursuance of a
contract entered into by him with the defendant, us de-

Digitized by Noolaham Foundation
noolaham.org | aavanaham.org



2

puty Commissary General, furnished him with beef for
the troops in Colombo, from the 31st of December, 1818,
to the 24th day of Janumary, 1819, on which day the
intestate died. ~On that day, the accounts stood against
the defendant, making him debtor in Rds. 2,297.2.

The plaintiff admits a receipt of Rds. 1500 in liyui-
dation of this balance, on the 26th September, 1819,
and he claims interest on the old balance for the inter-
val between January and September, and on the reduc-
ed balance of Rds. 797, from September 26th 1819.
This is the substance of the plaintiff’s libel.

The defendant being an officer acting on behalf of His
Majesty's Government, His Majesty’s Advocate—Fis-
cal has been instructed to undertake his defence.

By that defence the ground of the demand, or
the amount of beef actually furnished, is not denied,
but it is insisted that the intestate having entered into
a contract to furnish beef to the troops, under certain
conditions of penalty, and his securities having, after
his death, failed to execute the contract, the damages
and penalties thereby incurred should be set against
_ the present demand.

These damages, according to the calculation in the
answer, would have amounted (for the difference be-
tween the amount of boef furnished 29th January, 1819,
and that supplied from other persons) to Rds. 672; and
on the same duy a penalty of Rds. 5000 for breach of
contract, and on 5th and 6th of February, another penal-
ty of Rds. 5000: being in the whole, damages and
penalties Rds. 10672 as against the contractor; and for
not nrging the demand of this sum the Advocate—Fiscal
claims credit for the forlearance of Government.

The case then is that the demand made by the ad-
ministrator of the intestate's estate for the principal
gum of Rs. 797 with interest, is met by a counter de-
mand—a plea of compensation, as the Civil Law terwms
it—for Rs. 12,500.

To this the plaintiff replies by insisting that the con-
tract ceased with the life of the intestate, and that it
was 80 considered by the defendant, who, in February,
1819, entered into a new contract with another person
for supplying the troops with beef. And the plaintiff
relies upon the fact that the word hetrs not being in-
troduoced into the contract, the heir of the intestate is
not bounmd by it.
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But this position of the plaintif I hold to be quite
erroneous; it arising from using the word Aeirs as it is
employed in the Law of England; but in the Civil Law
its signification is far more extensive. By the Law of
England, the hkeir is the person who succeads as next of
blood to Rrax, as distingnished from PERSONAL property;
such an heir can only be b8und by such obligations as
can affect the property he inherits, and then only per-
haps when specifically named. By the Civil Law, the
heir inherits all the rights and all the obligations of the
tostator or intestate; he is considersd as one person
with him, and, except in contracts which can only be
executed by the individual contracting, or in cases
where the obligation arigea ex delicto, that is to say,
from wrong or injury done by him, the Aeir is liable
though not named, in the obligation entered into by the
person from whom he inherits. Substituting the words
“executor or administrator,” for “Aeir,” the law of Eng-
Iand is the same. By it executors or administrators,
though not named, are liable on the contracts of the
deceased, so far as their assets reach. I Insf/ 209, 3Bac.
Ab. 95 Of. Ex. 117.

The principle is fully laid down by Van Leeuwen
in his Censwra Forensis, Pt. 1. 3. 1. § 1. “Heirship”
says he, “is the succession to all the rights of the de-
ceased, and this comprehends both his advantage and
disadvantage, as well as that existing against himself
and towards others: from which, however, are excepted
personal actions and personal duties which expire with
the person.” '

If the case stood on this ground alone, plaintiff's re-
plication would fail. It is therefore necessary to con-
sider the effect of the defendant’s plea, which if avail-
able against the deceased must on the principle thus
laid down, be available against the plaintiff, who is his
Leir in the sense of the Civil Law.

The plea of compenasation is analogous in almoat all
respects to that of “sef of™" in the law of England.
“Compensation,” says the Digest, “is a mutual acquitt-
ance of the debt and credit,” L. 1. ff Compens. Itis
therefore, neceasary that mutuval debts nﬁuld exist
between the plaintiff and defendant.

The debt claimed by the plaintiff is admitted as hav-
ing acerued to the decﬁaaacf) in his life. That claimed
by the defendant consists of damages and penalties
not incurred during. theolifstime.iof the deceased,
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This, though the first point of differemce between
the claims, and certainly tending to destroy the motion
of mutuality, might yet be overlooked in the consider-
ation that the plaintiff is bound to fulfil the contracts
of his intestate and is in effect in law one person with
him. e

But there is another principle, governing the law of
compensation and adopted into the law of set-off,
which requires to be attended to. The debt opposed
by way of compensation must be liquidafed. “We di-
rect” says the law, “that compensation may be plead-
ed, if the cause whence it arise be liquidated, and not
involved in controversy.” L. Finsec. 1 Cod. de Com-
pens, L. 4 Tit. 31, Sec. 14—1.

We cannot say that in this case the claim of damages
and penalties is, in the language of the law, lLguidated;
gpuch a claim is always held to be unliquidated, until
settled either by a suit at law or the admission of the
party. And this is fully explained by Van Leeuwen,
Uensury Forensis, pt.i, 4 36 sec. 3: “Compensation
must be debt liquidated, “pure and existing.” *“A li-
quidated debt is that which is founded upon clear
right,” says the Institute, “as npon the confession of
the opposite party or where the question is one mere-
ly of law, and the fact of a debt is not denied”—
gea:. 30 Instit. de action. And the word pure is also
explained by the Institute, where it is opposed to con-
ditional —L. 3, lit, 16, de verb oblig. “Every stipulation
is either pure, or for a time certain, or under condi-
tion.”

Of the claim now made, of damage for & loss sustain-
ed by the purchase of beef at an advanced price to
sapply the deficiency of the contractor, and of penalty
for the breach of contract, it cannot be said that it s
either liquiduted or pure, that is to say, free of all con-
dition,—it is on the contrary in every point of view
unliquidated, and it depends wholly on the condition
upon which it is founded, the neglect of breach of con-
tract.

It is fortunately unnecessary in this case to advert to
the inconvenience which may result from the official
adminstrator being bound to continue contracts like
the present entered into by intestates; the interest which
the securities must feel in carrying on the contracts to
gave themselver, will probably prevent its becoming at

any time a serioys mischief; but as the law stands, and
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as we must declare it, it seems a hard alternative to
oblige him, the Officer of the Court, either to enter into
pursuits utterly inconsistent with his other duties, or to
leave the estate under his administration liable to losses,
from the neglect or misconduct of those over whom he
can have no control.

This is however at present out of the question. We
have only to consider the effect of the plea, and upon
the whole it is my opinion that the plaintiff is entitled
to recover in the present suit; the plea of compensation
offered by the defendant not availing in point of law.

Judgment for the plaintiff with the interest claimed.—
FAA

Aug. $8 and 29, 1893) [2 SCR.J05
Present: Lawrie, A. C. J.,, Withers and Browne J.J.,
D. C. Negombo, 559.

Pulle v. Pulle et al.
o

Heirs.—Liability for the debts of the deceased—Heirs in
possession of the estate—Taking the benefit by active steps.

Where on the death of a debtor there are heirs left, such .
heirs are liable to the extent of the benefit they are entitled to
when by active steps they take the beneflt. The creditor
must aver and prove, to make minors Hable for the relations’
debt, not merely relatlonship and presumed benefit but must
prove acts of possession and enjoyment of the deceased’s
property.

Wendt for appellant.
DeSaram for respondents.

Judgment.

Browne, J.—I regret I cannot agree in dismissing
plaintiff's action. Plaintiff sues to recover Rs.284 us due
to him on a notarially attested Tamil-written document
stamped with a 50 cent stamp, which the plaint calls
a bond. A question having been raised in argument
a8 to whether this is a bond or the amount is other-
wise now irrecoverable, I hold, in the light of the de-
cision reported in Wendt 296, and 1. C. L. R. 40, that
the instrument falls within the class specified in Sec-
tion 6 of Ordinance 22 of 1871, and that the action has
been instituted within time. oundaton
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Plaintiff avers his ebligor died about five years be-
fore activn brought without paying this debt and left
“as heirs in possession of his estate and effects which
do not exceed Rs 400," $wo persons, Solome the wife
of 18t defendant, and 2nd defendant who had warried
one Juliana, who pre-deceased the debtor, leavi ber
gurviving her children Inacia and Lucia, thev?.;:'g set
of defendants, minors, sued by their father 2nd defend-

ant as their goardian ad ltem.

Plaintiff does not set out the relationship of these
defendants to his debtor, but in his evidence he de-
poses that 1st defendant is son-in-law of the debtor,
wherefrom it may be assumed to be possible that
Salome and Juliana were daughters of the debtor. No
doubt the heirship should have been more clearly parti-
cularized, but inasmuchas the defendanta have not
denied they are heirs and the usual form of decree in
these cases affects only the debtor's property and mot
the defendants, personally, same so far as they have
profitted thereby, the plaintiff should not, in my opinion,
-fail thereby to obtain his decree.

Paintiff further particularizes the lands to have been
the property of his debtor, and says that all the defen-
dants are m possession of them-—that 2nd defendant
has been appointed gnardian ad Uktem over his minor
children, and that the amount due to him on this bond
ins only Re, 284.

Defendants filed an answer, that in my judgment
discloses no defence whatever to plaintifi's olaim. They
do not meet plaintifi’s averments, but deny the debtor
“executed any bond” or died “possessed of any proper-
ty of which they are now in possession as his heirs and
legal representatives”, and finally they aver that before
his death the debtor “gifted all his lands to the defen-
dants by deeds, and, therefore, they are not liable for
his unsecured debts.” To me this very admission, in
go far as it negatives the existence of other propert
out of which the debt could be paid, confirms plnintiﬂ!s
averments, and assists to show his right to maintain
this action.

For, is not the question this? Whatis a creditor of 8
petty Ra. 250 debt like this to do when his debtar dies
leaving Rs. 400 worth of property, and no more, and
some persons, who may be his children, but are not
denied to be heirs, are in poasession thereof ? We may
excise from the, judgment.of this court, reported in 8.
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B.C. C. 14, aii thut was there rulal as to necessity for
administration, for since the passing of our Civit Pro-
cedure Code it wounld he even jess neeessary thed this
creditor should administer a Rs. 400 estute to recover
Ra. 250 than that a mortgagee croditor shouwld de se,
and the latter in a ense of this kind wonld be so ex-
cused under the yprovisions of section 642, There will
remain then the other portious of that dewivion whick
poiut out that an heir is liable to the extent of the pro-
perty of the deceased which has come into his possession
if it be proved, what is here admitted, that the deceased
died possessed of properfy, and that the property eame
into the possession of and was appropriated by the
heir. T regard this case with such an ineffective answer
as has been filed, as similar to 67840 Distriet Court
Colombo, Van DerStraaten 154, and that decree should
be entered aguinst all who are in possession in the same
form as was entered in 5805 District Court Kegalla 7.
8. C. C. 180, and 52983 District Court Galle Supreme
Court Min. ¢th March 1887 (save the last sentence
therein). A minor is, I humbly conceive, as eapable of
receiving benefit in his every day life out of & fructuouns
estate as an adult, though, of course, in a lesser de-

ree, proportinnate to his yonnger years, and it needs
ge should be duly represented in order that the creditor
should by appointment of a guardian af lifern of any
minor heirs og&in a valid decree, whieh will reach the
debtor’s assets in his or Liis guardian’s hands.

Another (uestion, however, might here arise, if de-
fendants should properly plead that whieh plainfiff in
6.8.C. C. 13. sdmitted aguinst himself, that they are
not only heirs of the debtor but ave donors from him
of $he lands of which theyare admittedly in possession.
No doubt had plaintiff been aware of those deeds he
should have set them out in his plaint and challenged
their efficaey to protect the donors on smeh grounds as
‘he migirt ngvamce, or had defendants disclosed amd
pleaded them with precision in their asswer be might
have replied thereto se a8 to raise the isaue which Di-
as, J. in the decision under reference held, had not
there been duly raised. As the pleadings new stand, I
de net ree that it would be open to defendants to lead
proof of what they have not duly and fully plended.

While I should set aside this decree, holding that
there had been sufficient proof of the debt and that
decree could be entered “against the estate of the de-
OQKSB_du .('STJS‘EQH\ZI@E)@QO\MGMnM "t S"P“” 1 €. i-]:l bhe
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later form of which I have referred, I would give liber-
ty to defendants to amend the 3rd paragraph of their
answer on the usual terms within a specified time and
the case to proceed to trial thereon, or else that judg-
ment be entered against the defendants for the amount
claimed, such judgment to he enforceable if necessary
by levy on the property of the deceased Busey Fer-
nando Vengadashi, in the hands of the defendants, or
any of them, but not otherwise.

Lawrie, A. C. J;—This action is instituted against five
persons as “‘heirs in possession” of the estate of the
deceased debtor of the plaintiff. Itis plain from the
averments, and from the evidence, that out of the five
defendants, two—the two men (husbands of Salome
and Juliapa)—aré not heirs or next of kin of the de-
ceased. Whatever be their liabilities it is not as heirs
in possession. Of the remaining three, two are stated
to be minors. It is not averred in the plaint, nor was
it proved at the trial, thatthese minors by any act of
theirs had entered on the inheritance. I do not say
‘that a minor by his duly appointed guardian, or even
a minor himself when he reached years of compara-
tive understanding, may not enter on and take posses-
sion of land or goods which belonged to a deceased an-
cestor, but I say, that the plaintiff inthis case has
neither averred nor proved any acts of the minors or
by a guardian which, in law, would make them liable
for the debts of the deceased relative.

The remaining defendant is Balome., What relative
she is to the deceased the plaintiff does not take the
trouble to tell us in his plaint nor does he aver what
is the name or value of the lands Balome is in pos-
session of.

In affirming the judgment, mainly for the reasons
iven by the learned District Judge, I do not feel that
%lam abridging the rights of creditors of small sums
whose debtors die before payment. Now, asalways,
the law is, that the mere fact of relationship, of being
the next of kin, the son, the gnardian, nephew, cousin
or father, or uncle, of one who dies, will not make men
liable for their relations’ debts. They were not liable
when the debtor was alive; they are not liable when he
is dead; but if, by the death one or more of the next
of kin is entitled to benefit, and by active steps takes
the benefit, he becomes liable to the extent of the bene-
fit either as an executorde-sonforfior as an heir, who has
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entered on the inheritance. But, to make minors liable
for the relations’' debts, the creditormust aver and prove
something more than relationship, and even something
more than presumed benefit, he must prove acts of pos-
seasion and enjoyment of the deceased’s property suffi-
cient to render even minors liable.

Again (as from the pleading and proof seems to be
the case here) if the deceased debtor before his death
dispose tnuter vivos of all his estate by deeds of gift, the
guestion whether the donors are by virtue of their tak-
ing benefit under their deeds liable for the donor's
debts, will depend on the date of the contracting of the
debt as compared with the date of the gift; it will fuar-
ther be complicated by consideration as the amount of
property which the deceased then had and how he dealt
with it. The plaint of an action directed against donors
should fairly raise the issue of liability, but bere the
plaintiff bas avoided it by ignoring the deeds of gift
altogether.

The burden of proving that these defendants are
liable on a contract to which they were strangers lay on
the plaintiff. In my opinion, he failed and his action
was properly dismissed.

Withers J.—I agree in affirming the judgment. I do
not see how the minors can be made accountable for
this debt, either in their own persons or to the extent
of assets if any which have come into their hands.

o
July, 23, 1901)] [5N.L.R. p230.
Pr{ewnt, Lawrie, A. C J. and Monceed, J.,
D. C., Kandy, 12959,

Fernando v. Fernando.
o

Action by creditor of deceased testator—Liability of
heir or devisee of testator for his debt—Conveyance of
fand by his executrix to daughter in consideration of mar-
riage——Right of creditor to follow such property.

1 As a genersl rule an helr or devisee under a will Is liable
for the testator’s debts to the extent of the share of thein-
heritance or estateiiwhich huaseomeainto his hands whether
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operation of law or gg conveyance from the executor, and
a'creditor of the deceased testator is entltled to follow the
property in the hands of the helr.

2 But where the property sought to be followed was settled
bona fide on the heir of devisee in consideration of m
it is'not liable to the claims of the deceased’s creditors.

In this case the plaintif prayed for a declaration
that a deed of conveyance made by Carolina Fernando
exscutrix of her deceased husband Juanis Fernando,
may be declared to have been made in fraud of the cre-
ditors of the said Juains Fernando, and that the es-
tate called Spring Mouunt, sought to be conveyed
thereby, may be made liable to be seized and sold in
execution of a decree in favour of the plaintiff, pro-
nounced in suit No. 11034 in the .District Court of Co-
lombo against the said executrix.

 'The conveyance was a deed of dowry in favour of
the defendant Rosalin Fernando devisee under the will
of her father. The plaintiff’s action was dismissed,
the learned District Judge holding that the convey-
.ance was for valuable consideration and not in fraud
of creditors within the meaning of Brodie’s Case (Ram.
Reports, for 1877, p. 89).

The plaintiff appealed.

Seneviretna (with him Walter Pereira) for appellant
—The deed must be looked upon as a voluntary con-
veyance void as against creditors, 1.°C. L. R. 101; 2
C. L. R.72. The executrix herself pointed out the pro-
perty for seizure.

E. Jayawardene, for respondent.

It has been proved that the conveyance was in consi-
deration of marriage. The deed was granted on the
very day of marriage. The settlement of the property
on the bride need not have been made on the day of
marriage except for the agreement pleaded by the de-
fendant. Marriage is a valuable consideration, and a
conveyance made for such a consideration has the
same effect as a bona fide sale, and cannot be impeach-
ed. Story on Eguity Sec. 354; 1 Stephen’s Commeniaries,
514. o assets of a testator granted to a legatee or
heir on marriage cannot be reached by the creditors
of the testator. Dilkes v. Broadmead D. F. and J. 566;
‘Spackman v. Timbrell, 8 Bim. 253. A donation or
wale cannot be set aside if the donor were solvent dt

the time he made'it, ‘and fhe donation did not cause
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bhim to become insolvent. 3 Burge, 607; 3 N. L. R. 274
and 278; Brodie's case, Ram., 1877, p. 90. Nome of
these circumstances is here present. The judgment
of the Court below is well founded.

Judgment.

Moncrieff, J.,—The plaintiff obtained jud%nent for
Ra 2397.32 in an action against W. Carolina Fernando
as executrix of the estate of her husband W. Juanis
Fernando, who died on the 21st June, 1897. Judgment
wan signed on the 10th, May, 1898 and the defendant
executrix pointed out for seizure a property named
“Spring Mount” alias SBeranigahavatta.

The property was seized in execution. The first
defendant i this action claimed it; her claim was al-
lowed, and the plaintiff proceeded under section 247
of the Code to have the right which he claimed to the
property established.

The District Judge, however, again decided in fa-
vour of the claimants, and the plaintiff appealed to
this Court.

The property in dispute had been part of the estate
of Juanis Fernando. His executrix included it in
the inventory of his estate, but on the 14th August,
1897,—a few weeks after his death,—she transferred
it by deed to her daughter, the first defendant. On
that same day (the 16th August, 1897) the daunghter
was married to Harry de Mel, the second defendant.
No consideration for the transfer is stated in the deed
but the purport of the joint will of W. Juanis Fer-
nando and his wife is expressed, showing that the sur-
vivor was to hold the property on trust for division
or conveyance (at his or her discretion} to the children
of the marriage. And the transfer was made “in pur-
suance of the said trust.” Although feeling the force
of the scruples of the Chief Justice, in view of the
second defendant’s evidence, and the fact that the trans-
for was executed on the day of the marriage, I
think that it was made in respect of the marriage being
prompted by natural love and affection and regard for
the joint will of the execntrix and her husband. Thers
was therefore valuable consideration for it.

The second issue (the only issue we need notice) was
whether the land in question is liable to be sold ig
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execution of the decree in the plaintiff's action against
the executrix.

All allegations of fraud were withdrawn, alhough
the affirmative of the above issne would possibly im-
pugn the transfer as bring in fraud of creditors.

The defendant Harry de Mel and his wife recite the
above facts in their answer; and add that there was
and is other property belonging to the estate of
W. Juanis Fernande and available for seizure under
the plaintifi's decree against the executrix. Their
meaning is that that should be exhausted before re-
course is had to the property conveyed to the first de-
fendant. In spite of this defence the plaintiff simply
pat in the papers relative to the case. He called wii-
nesses, but made no effort to contradict the statement
in the answer or to show that Juanis Fernando's
estate was insolvent at the date of the transfer.
When the cuse for the defendants was closed, he pro-
posed to call rebutting evidence, but the judge (in my
opinion, properly) refused to admit it

We were referred to both Roman-Dutch and English
Law. If there had been fraud, the transfer would have
been voidable under any system of law, but in most cases
the Paulian Action would not lie without proof that the
deceased’s estate is insufficient and the transfer in fraud
of creditors. There is no suggestion here of fraud on
the part of the executrix or the alience.

There are cases in which, under Boman-Dutch Law,
the Paulian Action was competent, even without proof
of fraud, upon the simple proof that the creditors had
not got what was theirs. Voet (lib. xli. tit. 8, Sec. 9)
instances cases of legacies, donation mortis crusa, and
fidei cominissum. He snys that is so quantenus haec
non ante praestanda quam soluto prius aere alieno; sicul
81 jam praestila fuerint et reliqun aeri alieno haud suffi-
ciant wiilis actio danda sit. From this it appears that
even in c¢ases which do not involve fraud, the creditors
cannot follow property belonging to the estate of the
deoceased, which has passed from the hands of the exe-
cutrix, without shawing that the rest of the estate is in-
gufficient to0 meet their claims. In this case it does not
appear thut the deceased’s estate was insolvent at the
date of the transfer; it does not even appear that it is
insolvent now,

Digitized by Noolaham Foundation
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We were 1eferred by Mr. Jayawardene fo two English
cagen. In the first (Spackman v. Fimbrell, 8 Sim, 261)
Trimbrell the father by will devised leaseholds and
freeholds to his son, appointing his son and the plaintiff
executors. Three yeurs aftar the father's death the
son settled part of the property upon his wife and
children in consideration of marriage. It was held that
the settlement was for valuable consideration, and that
the case must be governed by the decision of Lord
Eldon in Macleod v. Drummond (17 Ves. 152)

In Dilkes v. Broadmead (2 D. F. and J. 576) decided
in 1860, when personalty of the value of £6497 had been
left by the deceased in trust, and was afterwards settled
on his daughter's marriage to the separate use of the
daughter, Lord Cambpel], C. J., was at considerable
pains tc show that the settlement was to the hushand’s
advantage, and that marriage was a valuable considern-
tion for it. On the case itself he said (p. 574) « kman
v. Timbrell and the other cases relied on by the Vice-
Chancellor satisfactorily establish the doctrine that as-
setsa of a deceased debtor or convenantor settled bona
Jfide in consideration of marriage are no longer specifi-
cally liable to the claims of creditors. And where per-
sonal property can be identified, I do not think that in
reason, or according to the authorities, any distinction
can be made for this purpose between personal property
and real property.”

The liabilities of the deceased’s estate are now char-
ged upon both real and personal assets. But it is said
(Williams, FEzeculors, 3th ed., p 1560—in referrence to
Lord Laydale’s decision that, if the specialty creditors
do not proceed against the heir or devisee the latter may
alienate; and in the hands of the alienee the land is not
liable, though the devisee or heir remains liable, to the
extent of the value of the land alienated)—that “there
does not appear to be any reason why this decision

should not be applied to the construction of the statutes
now in operation.”

It would appear that a conveyance of real estate by
an executrix bona dﬁde in_consideration of marriange—
the estate of the deceased for example not being insol-
vent —cannot be set aside at the instance of creditors.

From no point of view therefore does it appear that
this action can smeceed.

_ 1 think that the appeal should be dismissed, and the
judgment appesled from,is, affirmed with costs.
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Lawric A. C. J.

This is an action ander Sec. 247 to have it declared
that the land seized is the proserty of the judgment
debtor in the present case.

The judgment-debtor was the executrix of the
last will of the present defendant's father. She had
conveyed land to her daughter, the first defendant, in
pursuance of the directions of the will. As a general
rule an heir or devisee undera will is liable for the
ancestor's or testator’s debis to the extent of the share
of the inheritance or estate which has come into his
hands, whether that share has passed to the heir by
operation of the law of inheritance or through the in-
terposition of a conveyance by the exeentor of the de-
ceased’s will 8o that at first sight i appeared to me
that the ereditors of the deceased were entitled to dis-
pegard the conveyance and follow this property when
in the hands of one of the heirs of the deceased debt-
or. But the defendant urgesthat the conveyance by
the executrix to her was for valuable consideration,
because the land was transferred to.her on the oeca-
sion of her marriage. Certainly if land be eonveyed
before marriage by a bridegroom to hia bride or to
marriage settlement trustees, or if the parents of the
bride convey land to her and to the bride-groom or to
trustees in consideration of the marriage, then such
conveyance would be for valuable causes.

But my diffiealty here was that the conveyance
says nothing abewt a marriage.

The executrix purports to give effect to the testator's
intention. If she had executed similar deeds in favour
of her other children on the same day, I think the
land conveyed to them would not have been put be-
yond the reach of their later creditors, and 1 doubt
whether the fact thatthe occasion of making this di-
vision of family estate was the approaching marriage
of the daughter, and made it a conveyance for valo-
able consideration.

But relying on the authority of the English cases
cited to us and referred to in the judgment of my
brothers, I agree with him in affirming this judgment.

>
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July 4, 1900] [4-N.LR. 74.
Present: Bonser, C. J.. and Moncreff, J.

D. C. Kandy, 13172.
Witham v. Peiche Muttu.

-~

Action on a promissory note—Counterclaim for unliqui-
dated damages—Civil Procedure Code.  Liii

‘Under ch'Lil of the Civil Procedusre Code a clabm for gnliquidated
damages is a defence to an action on a peomimory noke. Mohamme-
du v.Lewis, 8,5, C.C. 148 held .inapplicable to existing proced-

Atihd,

The learned judge of the court below, citing Byles
on Bills of Exchange (15th edition, p. 150) held that
unliquidated .damages may be set up in a counter-claim
in an action on a promissory note. But he refused
defendant.Jeave to appeal and defend. The:defendant

uppesled.
Browne, for appellant.
Morgun, for respondent.

Judgment.

Bonser C. J.,—

In my opinion the District Judge was quite right in
holding the claim for unliquidat»eg damages was a de-
fence to an action unfler Chapter Liii. of the code.
The case in 8 8. C. C. 148 was decided before the new
code came into operation, and is therefore mno autho-
rity as to the present procedure. At the same time I
think that the judge ought to have allowed the de-
fendant to defend the action. The affidavit discloses

facts which render it reasonable that the defendant
should be allowed to come in and defend.

Moncreiff J.—I1 agree.
"

NOTES.

1. The portion of the judgment relating to what may or
m_rg not be set off agalnst a claim has to read with the
Civil Procedure Mﬁe&)gy 188%+am Foundation
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Section 75. states thut a claim in reconvention may be urged,
but does not deflne what may, or what may not,
be urged in reconvention.

Section 817, says that in courts of requests a clalm in recon-
ventien consists of “a cause of action for a like
cause’ ln defendant’s favour.

Section 818, (c) makes it possible for “unliquidated damages"
to be claimed in reconvention.

The code does not state that sectlons 817, 818 apply to Dis-
triet Courts.

See Whitham v Pichemuitu reported above.

2. Beotion 3 of the Indlan Civil Procedure Code has ex-
press provision as_to set-off. ‘Bet-off 1s distinguishable from
counter-claim, “The most striking difference is that the
counter-clalm operates not merely as a defence, as does a set-
off, butin all respects as an Yndependent actlon’ (Stooke
v Taylor, 5.9 B. ». 576) Bee sect. 76 Ceylon Civil Procedure
Code “cross actlon.”

3. The first three judgments may be considered as fully
laylng down the law on the liability of heirs for the debts of
their ancestors whom they suec in the inheritance. The

rinciples of VanderSiraaten v. de Laire on this point and
?‘uﬂe v. Pulle are laid down in many other cases, the principal
ones being here noted. Heir in possession of estate liale for
deceased’s debls: Morg. Dig. 267; Vand. 164, To be liable heir
must have accepled and intromitled by active sleps: Nell's
Reports, 99; 6 B. C. C. 10; 2 8. C. R. 110. The liability i3 to
the extent of the benefit: 3 Lorensz, 297 ; Jos. and Bev, 48,

The third case Fernando v. Fernando while confirming the
law lald down in the first two indicates an exception to the
liability of the inherited estate.

Hat b
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April 26, 1821) [Ram. Rep. 1820-33 p. 23.
Present: Giffard C ], and Ottley J.,
Dormiux v. Krickenbeck.

Breach of promise of marriage—Test of damages—In-
jury to reputation and feelings—Plaintiff’s poverty no de-
fence—Decree to compel marruE: [See note] —Damages
with stay of execution—Action by girl’s father.

1. In cases of breach of promise of marriage it is not re-
numeration for expenses, but for injury to reputation and
teelings which it is the object of the Court to seourse.

Q. ﬁis no objection, under the Civil Law, toan action on
a contract to marry that the plaintiff is a pauper.

Judgment.

Per the Supreme Court of Judicature.—In this case
the plaintiff sues, by her father and guardian, to ob-
lige the defendant to fulfil the contract of marrage; or
to pay damages for the breach thereof.

It is fully proved that such a contract was entered
into ; it wasa ratified by the consent of the parents on
both sides; the parties are related to each other, so that
no objection could lie on the score of family; and
though it appears, by his suing in forma pauperis,
that the father of the plaintiff has no property, that is
expressly rejected by tﬁe Civil Law in the consideration
of a contract of marnage.

The contract thus entered into obtained, (still fur-
ther and atthe repeated instance of the defendant him-
self), sanction of Government: a license was obtained
and nothing then remained but performance of the
ceremony. A time for this purpose was appointed,
the defendant directed a house to be hired for the few
days which it would reqmire him to be at Jaffna, the
place of the plaintiff's residence; and preparation, per-
haps not very costly, but certainly some preparations,
by plaintiff's father, were made for celebrating the
marriage,

From whatever motive, the defendant suddenly re-
tracted: he failed to come to Jaffna at the appointed
time and on a vague intimation that he did not think he
conld be happy with the plaintiff, declined to fulfil his
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engagement. = Whether this was mere caprice, or
whether the defendant has been misled by others, the
Court does not enquire, he must suffer for his breach
of contract.

There are two ways in which the Court might proceed:
(1) it may either decree that the defendant shall carry
the contract into effect by a marriage celebrated in foro
ecctesiae on or before & day to be named, under the
penalty of imprisonment for his disobedience, and
until he should submit and fulfil his contract; or (2)
it may award damages to the plaintiff's action with a
stay of execution until a fixed period, before which
time the defendant might be permitted to fulfil his con-
tract. The first course might on many accounts seem
harsh, particularly in compelling a person to a union
with one, to whom he felt utterly averse. The Court
would therefore desire to avoid it. With respect to the
second, while it wouald give the defendant an opport-
unity to repair his error, it would eventually secure to
the plaintiff some reparation for the injury, if per-
severed in,

It has been said that the plaintiff was put to little
or no costs and sustained no injury.

As to costs it matters not: it is not remuneration for
expenses, but for injury to reputation and feelings,
which it is the object of the Court to secure. And
there can be no more severe wound to the feelings of a
modest and reputable woman than this capricious re-
jection of her after a solemn undertaking to make her
his wife,

To secure these objects we think that one thousand
Rixdollars are not too large a sum; that sum we award
to the plaintiff with costs, and stay of execution until
the first day of July next.

o4
June 15, 1871] [Vand. Rep. ii. pp. 177. 178.
Present: Creasy, C. ], Temple and Lawsan, J. J.,
D. C. Negombo, 4471.

Breach of promise of marriage—Father of bride sued by
bridegroom to cnfm m;agn% pay ’g:'.amagcs——Mum,gc
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tontract subject to implied condition that bride has no rea
sonable objection—Daughter’s reasons avilable to fathe
as defence~—Bride keeping 2 mistress—Bride awan
of concubinage after marriage agreement.

1. A marriage eoment between a man and the fathe:
of the girl pro :égln marriage is subject to the impliec

condition that the daughter should not raise any reasonable
objection to the consummation of marriage.

2. That the man proposing to marry a girl is an evil-liver,
keeping a mistress up to a short time before the date of marri-
age, is 8 reasonable objection to the marriage.

3. Whatever defence is available to the girl, had she di-
rectly contracted witha man, is available to the father of the
girl in an action for breach of promise of marriae,

The plaintifi was keeping a mistress. The fact was
not known to the girl with whose father he had entered
into a marriage agreement. Sometime before the day
of marriage the mistress was discarded and she went
before the parish priest and objected to the marriage,
Thereupon the girl proposed in marriage to plaintiff
refused to marry him. The plaintiff sued the father
for damages for breach of contract. The plaintiff suc-
ceeded, butin appeal by the defendant the case was
dismissed,

Judgment.

Per Curiam.— The defendunt in this case has
proved a reasonable and sufficient excuse for
not giving his  doughter in marriage to the
plaintif. The contract was subject to the im.
plied condition that the daughter should mnot
raise any reasonable objection to its performance, and
any defence of this nature, which would have been a-
vailable, if the promise had proceeded directly from
her, will also be available to the fatherin an action
like the present. Now it is a reasonable objection on
the part of the danghter that the plaintiff up to a short
time before the marriage contract had a woman of dis-
reputable character living with him as his concubine
by whom he had two natural children; and that
the daughter only became aware of the fact after the
contract was entered into. Though this fact, as the
District Judge conjectures, may have been notorious
in the village, and may thus possibly have come to
the father's knowledge, there 1s no reason to believe
that it had ever come to the ears of the intended bride
until the dismissed concubine came before the priest,
and raised objections to the marriage. Actions against
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= father for breach of a promise to give the daught-
er in iage would induce great abuses if the plain-
tiff could enforce damages against the nt, however
reasonably reluctant the daughter might be, and thus
make it to the father’s pecuniary interest to exercise
the paternal authority harshly or tyranically. Set a-
gide and plaintif nonsuited with costs.

]

Nov. 6, 1899.] (4. N. L. R. 285, Koch. 58.
Present: Bonser, C. J., and Withers, J,
Fernando v. Fernando.

D. C., Negombo, 2933.

Contract of marmi:;:twm bridegroom and father
of bride—Breach by bridegroom—Action by father and
daughter—Damages—Penalty.

1. It is competent to & daughter, on whose behaif her father
had entered into a contract with a defendant that the defen-
dant should marry her, to adopt the contract made for her
benefit, and conjointly with her father sue the defendant for
a breach of it.

2. A Court may award as damages the amount of the penalty
stipulated between the ties, if it is not too excessive or
disproportionate to the clreumstances of the case.

It was alleged in the plaint that the defendant by
his deed dated 10th August, 1896, entered into a con-
tract with the first plaintiff that he would marry the
first plaintiff's daughter, the second, plaintiff, within
three months of the date thereof, according to the rites
of the Roman Catholic religion, and that in the event
of either party failing to fulfil the contract a sum of
Rs. 2,000 Bhoufd be paid as “estimated damages;’ that
the second plaintiff was always ready and willing to
marry the defendant, but that defendant committed a
breach of the contract by marrying another woman on
the 12th August, 1896. Plainﬁéuﬁarefm claimed the
sum of Rs. 2,000 mentioned in the deed.

Defendant pleaded, inter alia, that second plaintiff
being a minor was imcompetent to maintain the pre-
gsent action; that no cause of action acerued to the
second plaintiff against the defendant; that there was
no consideration for the promise made by defendant to
the ﬁ_l'ﬂt plalnmig#gmt’l&%& ngtgahg;gc;lug al\onthe deed by coercion
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and compulsion on the part of the first plaintiff and
his son; and that first plaintiff had suffered no damages.

The District Judge found that there was no compul-
sion; and that defendant had seduced the second
plaintiffi and signed the agreement to marry her with
the intention of making reparation; that his parents
objected to the marriage and persuaded him to marry
another woman, that the damages consequent on the
breach should be the sum fixed by the parties, which
was not excessive; that that amount should be paid
into Court for the sole use of the second plaintiff, who
upon attaining her majority should get it.

Defendant appealed.
Sampayo, for appellant.
Bawa, for respondents.

Judgment.

Per Bonser C. J.,—In this case the father of an unmar-
ried girl under age entered, on her behalf, into a notarial
contract with an unmarried young man, providing
that he would give her in marriage to this young man.
The young man on his part agreed to marry her
within a stipulated time, and the parties agreed that
in case either of them should break the contract—
the father or the intended bridegroom—the person
in default should pay to the other Rs. 2,000 as penalty.
The father purported to enter into this contract on
behalf of his daughter. The intended bridegroom broke
the contract by marrying another lady. The father and
daughter thereupon commenced this action to recover
the stipulated penalty of Rs. 2,000.

The defendant raises certain objections of law and of
fact. He objected that it was not competent for the
daughter to sue, as she was not a party to the contract.
He objected that the contract was against public policy,
and could not therefore be enforced, and he stated that
he was made to enter into the contract by force and
was not a free agent. All these objections were over-
ruled at the trial. The judge found that the contract
was not made under coercion, and it has not been
sought in the appeal to induce us to reverse that finding.

Mr. Sampayo argued the objection of law that the
daughter could not sue, not having been a party to the
contract. It seems to me that it was quiet competent
for her to adopt a contract made for her benefit,and I see
no reason why ggmmﬁpiﬁhimhud should be held
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by this Court to be against public policy. The parties
are Sinhalese, and such a contract i8 one entirely in
accordance with Sinhalese customs and feelings.

Then Mr. Sampayo contended that the sum of Rs.
2000 was a penalty, and that no damage having been
proved the utmost that could be given was nominal
damages.

Now these stipulations for penalties originated in the
difficulty of proving damages. Voet (xlv., 1, 13) states
that where damages had to be determined by a Court
there was cousiderable difficulty in the way of the
plaintiff, owing to the natural difficulty of proof and
also to the rule of practice which required the judge, in
cases of doubt, to give the benefit of the doubt to the
defendent. = He states that in comsequence of these
difficulties the practice arose of the parties agreeing to
a fixed penalty which would obviate the necessity of the
Court entering into an inquiry as to the gquantum of
damages. Justinian, in his Jnstituies, recommends the
parties to the agreement to this course (iii., 16, 7): Non
solum res n stipulatum deduct [Joasu.nt, sed etiam facta:
ut si stipulemur fieri aliquid vel non fieri. Et in hnjus-
modi strpulationibus optimum erit poenam subjicere, ne
quantitas stffnlatimzia in incerto 8it ac necesse sit actori
probare quid ejus intersit. ltaque 8i quis, ut fial aliquid,
stipuletur ita adjici poena debet: “St rta factum non ertt,
tum penae nomine decem aureos dare spondes ? " But
Voet, in the same title to which I have referred, states
this: Denigue moribus hodiernis wolunt, ingenle pena
conventiont apposita, non totam poenam adjudicandam
esse, sed magis arbitrio judicis eam tla oportere mitigari
ut ad id prope reducatur ac restringatur, quanti pro-
babiliter actoris inferesse pofest. (xlv.1,18.)

In other words, where the amount of the penalty is
out of all proportion to the damages likely to be caused
by the breach of the contract, in such a case the equit-
able course is not to give judgment for the whole
amount of the penalty, but to reduce the amount to
something more like the real loss incurred by the par-
ties. That, however, is noauthority for the proposition
that, wherever a penalty is fixed, it iy the duty of the
Court to enter into the question of the guantfwm of the
damages. It must be shown that the poena is, as Voet
describes it, ingens, or, as other writers call it, immanis
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In this case I see no reason for thinking that the
penalty agreed upon by the parties comes under any
of these categories, or that it is so disproportionate to
the circumstances that it would be inequitable for the
Court to enforce this claim.

Withers J.—I agree. As to the objection raised fo
this contract—in the first instance that the young lady
had no right to sue, and in the next place, that the
contract is a cootract conira bonos mores,—I am unable
to see any force in these objections.

As to the question of reducing the damages, I agree
in all that has fallen from the Chief Justice.

I have gone at length in a former judgment into the
question of penal stipulation, and I cited the passage from
Justinian referred to by my Lord. The word “penal”
has notthe force in Roman-Dutch Law in this connection
ag it has in English Law,

There is nothing in the use of the word “penal” in
contracts governed by the Roman-Dutch Law to pre-
vent the stipulation being enforced.

@
Dec. 21, 1866.] [Ram. Rep. 1863-58, p. 226.

Present, Temple and Thomson, J. J.
D. C. Ratnapura, 8613.
Appuhamy v. Mudalihamy.

Marriage—Gifts in contemplation of marriage—Refu-
sal to marry—Right to demand restitution of gifts.—

@ilta received in contemplation of marriage are liable to b*
restored by the recipient if such recipient rescinds the agree-
ment. )

This was an action to recover certain jewels and pre-
sents, or their value, given by plaintiff to defendant,
in contemplation of a marriage, which the defendant
refused to carry out. The district judge nonsuited the
plaintiff with costs on the ground that “there was no-
thing to shew that any agreement for restitution was
made with plaintiff, in the event of the marriage not tak-
ing place, and the trinkets can only be looked upon as
gift.s resulting from, perhaps, misplaced affection.”

Ferdinands for appellant.
LO?I-B’R.Z fOl' reg @ndaham Foundation
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Judgment.

sriam—TIt is clear that a marriage having been
a — Ed between the plaintiff and the third defendant,
with the consent of her parents the first and second
defendants, the plaintiff went and presented the third
defendant with certain jewels according to the custom
of the country; the third defendant now refuses to
marry the plaintiff, and has married another man.
The plaintiff therefore has a right to recover back the
jewels or their value, which has been proved to be
£ 14. Bee Grotius p. 288.

o5
Sep. 23, 1896] (22 N.L.R. 173.

Bonser, C. J., and Withers, J.
Levo Nono v. Elenis,
D. C. Galle, 2135.

Action for seduction—The Roman-Dutch Law and
the English Law as to damages for seduction. Ordinance
No. 6 of 1747, S. 30.—Ord. No. 2 of 1895, Sec. 21.

By the Roman-Dutch Law, if a girl of previous good charac-
ter was seduced by & man, she had the right to sue him, and
to require that he must do one of two things—either marry
her, or provide her with a dowiyasuitable to her condition
in life, while under the English w the girl could not bring
an action, but it was open to her father or guardian to sue
the seducer for damages for loss of her services by reason
of the seduction.

Sadrishamy v. Subehamy (5 8. C.C. 38), in which it was
held that the Roman-Dutch Law action for seduction was not
taken away by section 30 of Ordinance No. 6 of 1847, followed.

In this case the plaintiff sued the defendant for da-
mages and breach of promise of marriage and seduc-
tion. The District Judge held that no promise to
marry was proved, but condemned the defendant in

Rs. 250 as damages for seduction. The defendant
appealed.

Sampayo, for appellant.
Dornhorst, for defendant.
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Judgment.

Bonser C. J.—This is an action for seduction under
the Roman-Duatch Law, which in this res&ct is, tom
mind,superior tothe English Law. By the Roman-Dute
Law, if a girl of previous good character is seduced by
a man, she has the right to sue him, and require that
he must do one of two things—either ::m.rr{l her, or,
if anwilling or unable to do that, provide her with a
dowry suitable to her condition in life. The object
of thus is, that the woman may not be turned out on
the streets penniless to swell the ranks of prostitutes,
but that some provision may be made for her in order
that she may either support herself or indace some
other man to marry her, As I have already observed,
the English Law in this respect affords a much legs
satisfactory remedy for the injury dome to the girl,
The English Law does not look to the interests of the
girl. The girl herself cannot bring an action. It is the
father or the master who does that. The right to bring
an action is based on the fiction that he has lost the
value of her services. The interests of the girl are not
regarded, for the parent or master may recover heavy
damages against the seducer and then turn the girl on
the streets.

It has been suggested by two eminent judges of this
Court—Chief Justice Phear and Chief Justice Burnside
—that this action was abolished by section 30 of Ordi-
nance No. 6 of 1847, If it were so it would be a most
unfortunate thing. Bntin my opinion, as at present
advised, it is not necessary to come to that conclusion;
and even if T were of that opinion, I am bound by the
decision of this Court in the case of Sadrishamy
v. Subehamy, reported 5 S. C. C. p. 38, where the
matter was fully argued, and it was held that this ac-
tion still existed. In the present case the action was
brought on the promise to marry, but the seduction was
alleged and damages were claimed, so that it was a
two-fold action.

The District Judge has found the promise not prov-
ed, but he has given Rs. 250 damages for the seduc-
tion. The defendant swore that he had made Provi-
sion for the plaintiff by giving her a sum of Ra. 240,
and it was proved that he had deposited this sam in
the Post Office Savings Bank in the name of her young-
er brother, and that he had subsequently withdrawn
it. He alleges that he paid it to the plaintif. The
plaingiff gave no evidence at all on this point—she was
asked no question about it. The District Judge said

Digitized by Noolaham Fgundation
noolaham.org | aavanaham.org



26

that he was not sutisfied that the plaintiff ever had the
money. The defendant's statement was cleur. It was
not a vn.gz.e general statement that he had given her
money, but it was a precise statement that he had
given her a particular sum. The fact of the deposit in
the Savings Bank corroborated to a certain extent the
defendant’s statement.

Again the authorities lay down that the damages are
to be computed in the nature of a dos, and are to be
proportioned to the social status of the woman, Now,
the District Judge had no evidence before him of the
social status of the plaintiff to determine what would
be a proper dowry to give to a girl of her station in
life.  Therefore the case should go back in order that
further inquiry may be made on those two points viz:—

1. What sum would be an adequate provision by
way of dowry for a girl in the station in life of the
plaintiff ?

2. Whether the defendant has already made any
adeqguate provision for the girl ?

Withers J., concured.

bl o

May, 12. 1882) [5S. C. C 38.
Present: Clarence, A. C ], and Djas, J.,
D. C. Galle, 47150.
Sadrishamy v. Subehamy.

Seduction—Damages—Ord. No. 67 of 1847, sec. 30—
Ord. No. 2 of 1895 sec. 21]—Roman-Dutch Law—2
. C. C. 91 disapproved.—Damges in the nature of dowry.
The Ord. No.6 of 1847 did not take awaythe Roman-

Dutch Law action for seduction.

Plaintiff, a woman, sued defendant, claiming damages
in one count for the breach of promise of marriage, and
in another count for seduction. The count for seduc-
tion simply averred the seduction, and prayed that
defendant be condemued in damages.

The District Judge held the promise to marry not

proved, but found the seduction proved, and awarded
plaintiff on that count Ry. 300 damages and costs.

Defendant appealed.
Browne for defendant—appellant.
‘We do not press this appeal with respect to the find-

ing of fact, but upon the question—whether such an
action is m[lintﬂmhkbyﬂ\tocﬁhl\hm Foundation
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In Karalinahami v. Levinis Saram, 2. 8. C.C.; 91,
Sir J. B. Phear, C. J., intimated a strong opinion that
since the Ordinance No. 6 of 1847 (which quoad hoc is
incorporated in Ordinance No. 13 of 1863), such an ao-
tion is not maintainable. It must be admitted that
since the Ordinance of 1847, this Court has allowed
plaintiffs judgment in such actions; the point, however,

Ea.a definitely considered in the case decided by Phear,
J.

Withers for plaintiff respondent, contra.

Judgment.

Clarence A.C.J.— In this action plaintiff, a wo-
man, sues defendant, who is her cousin, claiming
damages for a breach of promise of marriage, and for
seduction. Plaintiff adduced some evidence at the trial
to prove both the promise and its breach, and also the
seduction. Defendant adduced no evidenos, and did
not himself attend the trial. The district judge was
not satisfied with the evidence as to the promise of
marriage, but upon the issue as to the seduction, found
that plaintiff, being a young woman of honesty and
respectablity, had been seduced by defendant: and
therefore awarded plaintiff Rs. 300 damages. Against
that judgment defendant appeals.

The only argument adduced to us in appeal was an
argument that an action for seduction does not now lie,
since actions to compel celebration of marriage are for-
bidden by section 30 of Ordinance No. 6 of 1847. This
contention was supported by, or rather grounded upon,
some observations made by Sir J. B. Phear, C. J., in
D. C. Kandy, 78019, 28. C. C. 91. These observations
are indeed obiter dicta, but they comprise a distinct ex-
pression of opinion that since the passing of the Ordin-
ance of 1847 the action no longer fiea and, like every-
thing thrown out by that very able judge, they are en-
titled to high respect and our best consideration.

I see no reason to disapprove of the District Judge's
finding as to facts and, consequently, we have to con-
sider the question—whether the action lies at all?
Thers was indeed no demurrer filed by defendant to
plaintiff's libel, but to judge from the District Judge's
note, the point seems to have been made at the trial,
and if the plaintiff's libel discloses no cause of action

quoad seduction, the verdictin plaintiffs favoar of course
cannot stand.
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Sir J. Phear, in the case ocited, pointed out that
the woman’s right in these matters is pelitio
alternativa, that the seducer be compelled either
to marry her, or, in his election to give her a dowry
(“aut ducere teneatur aut dotare”)) and that her
remedy altogether fell to the ground if she deprived
him of the option. And this 18 borne out by the
pessages cited from Voet (xxxvii. 15,3 and 4). Ao-
cording to Voet the action which the Roman-Dutch Law
allowed to the woman was not as an action in which
she might obtain a decree that he should do one of two
things, either marry her or give her a dowry, it being
in his election to choose either alternative. The elec-
tion seems to have lain with the man who bad facul-
las ehfnd i ex alternalivis. And see also Vanderlinden,
251. But with unfeigned respect for the diotum of
C.J. Bir J. B. Phear and my brother Dias in the case
cited, I cannot regard the QOrdinance of 1847 as having
the effect there atiributed toit. The Ordinance for-
bids or took away all suit or proceeding whatever to
compel celebration of marriage by reason of any pro-
mise or of seduction, or any other cause. Now, it
saems to me that the Roman-Dutch action of seduction
was hardly. an action to compel celebration of marri-
age, since the man was allowed his choice betwean
marriage and payment of damages; and I fail to see
how this action can be taken away by an enactment
which provided merely that no one should be compelled
by suit or process to marry. But whether or not peti-
{10 alternativa wi aud ducere teneatur aul dotare be now
the proper form of action, the ordinance at any rate
by ite thirtieth section expressly declares that “no-
thing therein comtained shall prevent any person ag-
grieved from at any time suing or recovering dam
in any court where damages are luwfully recoverable
for seduction.” It seems, therefore, to me that the ac-
tion is not wholly taken away.

No queation has been raised about the form of ao-
tion. The plaintiff's libel simply avers the seduction
and prays for damages. If the old petitio alternative
be still the proper form of action, defendant has taken
no objection in that behalf, and no suggestion has been
offared that he desires to elact to marry the plaintiff.
No proocess can issue to enforce payment of a.ma?ea.
Therefore, even if plaintiff's action ought to have fol-
lowed the old form, defendant, in the events which
have happened, has been rightly cast in damages. Onm
the other hand,if.the proper jorm of action, since the
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Ordinance of 1847 is a simple action for damages, pla-
intiff has followed that form.

Y am disposed, however, to think that the amount
which the District Judﬁa bas awarded as damages is
rather too much, considering what would seem to be
the social position of the plaintiff. According to Yoet,
the damages are to be computed as in the nature of n
dos, proportioned to the social status of the woman.
Bstque n dotis constituendae quantilate habenda ratio

non bonorum aut conditionis stupratoris sed potius ipsius
puellae stupratae. Nor do there appear in the case
any extraordinary circumstances of vation. The
District Judge has awarded Rs. 300, which seems to me
somewhat too large an award,'considering that the plain-
4iff geems to have been humbly engaged in selling coffee
lndhfg)pem. I think Rs. 200 would suffice, and would
vary the jndgment accordingly. Defendant to pay all
oosts in both courta.
Dias, J.—ooncurred.

Notes.

1. By Ordinance No. 2. of 1895, Sec. 21, “no sult or action
shaul lie in any Court to compel the solemnization of any mar-
by reason of any promise or contract of marrisge, or

by reason of the seduction of any female, or by reascn of any
cause whatsoever.”” In the Transvaal also, marriage cannot
tﬁe ‘g))mpalled by judicial sentence, (Pereira’s Institules,

2. By Sec. 91 of Ordinanoe No. 3 of 1895, “no action shall
lle for the recovary of da s for breach of promise of mar-
riage unless such promise of marriage shall have been made
in writdpg.”

3. The recovery of gitts glven in contemplation of marriage
is allowed by the Roman-Dutch Law. (Maasdorp’s Grotius p.
483. See Digest, 12. 4. 8.)

The gift was known to the Romans as Arrhae Sponaalitiae,
and was made subject to condition of belng returned by de-
faultiog ﬁrty. (Hunter’s Roman Law, p. 696, gﬁing :
51,8 e prinoiple of the man's immorality & réason
for the woman’s avoiding the contract was. even
amaog the Romans, whose rules of obedienoce tg parents were
rigorous (Digest, 93, 1, 13, 1. Hunter’s Roman Law, p. 695).

5. Aftempting s woman’s ohastity 1s an actionable Injury,
and even persistently and mnoyinglly tollowing about a youag
ﬂ;l or a respectable woman is an injuria (Juatinian, 4.4.'1.

ius, 8. 220. Grolius, 3. 35 8. Digest, 47. 10, 15. 32. Voet, 47.
10. 7. 'Pereira's Institutes, i1, 648.647. 660. 661), On the action
aripinﬂg out of seducinga female Van Dermndenf Juta's edition
PP- 152. 189.) eays, ‘‘Om this acoount an action lles for her to
ocompel ot in Oeylon, see above note 1] orfora
reparation _of her honor in money..... for the payment of
the tying-in expu-Bm-s.-nnd in the *ase of the death of the ohild,
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for the payment of the funeral expenses. . . . . for the Pay-
Tment of a reasonable maintenance for the benefit of the child.”
8o Grotins, Maasdorp’s edition p 489. The Roman-Dutch
Law allowed no compensation if the girl, befare connection,
had stipulated for or received money or she knew thatthe
man was married (Maasdorp’s Grotius, - 489, note 17). Van
DerLinden says { 1. 18. 4) tgm.t this action 18 not opentoa
married woman, that is the action arislng out of deﬂowaﬂng.
But an adulteror commits an actionable wrong (Maasdorp’s
Groliuy p, 400).

6. Bysec. 30fOrd. No. 190f 1889a man i3 liable to main-
tain his lllegitimate child. It is doubtful if a man after pay-
lnfl for maintenance of child under the action abovenamed,
will also be liable under the Mainteuance Ordinance of 1889
eapeclally if the lability to maintain Isa civil one.

7. In Nagel v. @naker Ram. Rep. 1820—39 p, 52, the Sup-
reme Court considering the poverty of the detfmdant award-
ed damages conditionably by a lociis poenitentiae being allow-
ed him to atone for his misconduct fmarrying the plaintifr,
‘should she accept him, with two mon hs, and execution was
stayed for that period. It does not appear what happened
later. Under Appuhamy v. Mudaliham , Ram. Rep. 1883—
1868, p. 226, giveu above, may be noted Sinno v, Harmanis,
28. C.C. 136 where the bride and her father were ordered to
realtore to the bridegroom the presents made by him or their
value,

e

Jan. 19, 1822,) Ram. Rep. 1820—33, p. 33.
Per Hardinge Giffaed. C. J.
Nos. 5629, 5790 of Galle Provincial Court,
Dona Clara v. Dona Maria,

Aunona v. Dona Maria.

Intestate Succession—Common Law of Ceylon—Extent
of Roman-Dutch Law—Aasdomsch Law—Schepen-
domsch Law—Charter of Dutch East India Company—
Placard of 1599—Statutes of Batavia—Indian Law of suc-
cession—Introduction of administration into Ceylon—
Weeskamer.

1. The law of succession in Ceylon depends upon a Reso-
lution of the local Government, 'dated December 20, 1758,
promulgating the Placard of 1599, which adopted the Aas-
domsch Code as the law prevailing in North Holland, and ac-
cording to which the rule of inheritance was the same as in
English law, viz: that the pearest in blood should succeed
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whether the kindered were on the mother’s or father's side.
2. The Governor of Ceylon, lﬁz publishing Placard of{1599 for
the guidance and due observation of the Courts, did design to
promulgate the Placard as Law.

Judgment.

These cases are intimately connected with each other,
the same person is defendant in both, they relate to
claims upon the same property, and the grounds upon
which my opinion is founded go to decide both. It was
my wish in the first instance to have avoided the con-
sideration of these cases, as I had been formerly an Ad-
vocate in behalf of the original respondent, but I find
myself obliged, by the Charter of 1802 § 188, to act,
the value of the property in question exceeding 2000
Rds. in value.

The consideration of these cases has given me more
trouble than I remember to have found in any matter
which bas ever yet come under my view, and after
all, I do not perhaps feel that the conclusion at which
I have arriveé) will be satisfactory to all.

The respondent, Dona Clara, brought her guit in the
Provincial Court of Galle against the appellant, Dona
Maria, who had obtained administration as next of kin
to Don Simon De Siiva, a person who died without a
will and possessed of considerable property, Dona
Clara asserting herself to be nearer of kin and therefore
entitled to the administration, which had been obtained
by a contrary representation of the appellant.

The first observation, which the case presents, arises
out of the application of that part of the English law,
by which administration is granted to persons and pro-
perty otherwise governed by the Dutch-Roman Law,
to which the proceeding is wholly unknown. How the
practice of granting administration by the Provincial
Courts first obtained in this Island 18 by no means
clear. I find no Regulation of Government to autho-
rize it with respect to these Courts. The Charter of
1801 gives the power to the Bupreme Court, and I
suppose that it was, on the suppression or discontin-
ance of the Weeskamers, found necessary in the inferior
jurisdictions to appoint some ostensible person as the
trustee of intestate estates, for which purpose the
process of administration appeared to be, and was,
adopted as the most convenient.

It has now however been established, and must be
taken to be & pnﬁu?eg bhyltmosettled law that administra-
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tion may be thus granted, and though there be no
direct enactment on the subject we must also su pose
these administrations to be subject to the same rn , In

anting and repealing them, as prevail in the Law of
E}g]an - By that law, it is certain that an administra-
tion, obtained by a mis-statement, may be repealed, and
letters of adminmistration may be granted to the next of
kin, upon proof of proximity of kindred. Harrison v.
Weldon Str. 911; Com. Dig. adm. (B. 8.)

By her libel, the respondent stated herself to be next
of kin to the deceased, and in the ocourse of the pro-
proceedings, she is stated to be the daughter of Daniel
de Silva, tfa brother of the intestate's father, or in
other words his first consin by the father’s side or in
the words of the law, related to him in the third
degree. Those who join herin the suit stand in the
same degree of relation to the deceased, and have a
like interest with her. -

The appellant does not deny this kindred of the res-
poudent; on_the contrary, it is admitted by her
throaghout. But the appellant, stating herself to be
next of kin to the deceased on the side of bis mother,
insists that, by the law of succession in this Island,
the property of the deceased ought to be divided into
two equal shares, the one to go to his next of kin by
the father, the other to his next of kin by the mother,
and although she herself stands no nearsr in relation-
ship than as fourth cousin, or in the fifth degree, being:
the great-grand-daughter of his greai-grea nd-fa-
ther by the mother's side, she is entitled to that half
share. And for this she relies upon the Law of Hol-
land as prevailing in Ceylon. It is therefore necessa-
ry to look into that law, and to see to what extent
it operates with respect to succession in this Island.

When & number of small states were combined into
one Federal Republicand formed the United States
of Holland, every one of them adhered most pertina-
ciously to its own partioular institutes, and almost as
many different laws and customs prevailed as there
were towns and villages in the new Republic. This pro-
duced very sensible inconvenienee, and attempts were
made, not always successfully, by the Bovereign au-
thority of the United Btates, to produce something
like a unformity of laws in some respecta; but in
others they totally failed, and up to our time,
very striking differences existed in the jurispru-
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dence of districts lying almost interwoven and
entangled into each other. But it was with respect to
the law of succession that the greatest struggle was
made, for with respect to that law the most remarkable
distinctions existed.

By the Code called the Aasdomsch Lauw, which pre-
vailed in North Holland, the rule of inheritance was
the same with that of the English Law, that the near-
est in blood succeeded, whether the kindred were on
the father's or mother's side. The Schependomsch Law,
which prevailed in South Holland, agsnmed it as a rule,
that the property had descended equally from father and
mother, and therefore required that the property of the
deceased should be divided, one half to be inherited by
the next of kin on the part of each parent, although it
ghould be to a first cousin by the father, and a tenth
by the mother.

The Rule of the Schependomsch law was expressed
in an axiom: goods rehurn whence they come; and the
Assdomsch by another: the next of blood takes the goods.

Two rules so conflicting, and operating upon a people,
becoming every day more wealthy and more intimately
connected with each other, produced extreme inconve-
nience, and became, with other discordances in the
laws, the subject of a Political Ordinance, issued by
the States of Holland in the year 15680, by which a kind
of compromise was attempted, though the prevailing
principle adopted was the rule of the Schependomsch
18w, the division of the inheritance.

Against this, however, there was no inconsiderable
strugfle, and an interpretation was added in 1584, by
which it was designed to render it more palatable to
to the dissentients, but this did not avail and in 1599, a
Placard was issued, by which in effect the Aasdomsch
principle was adopted in favor of the greater part of
North Holland and some very considerable districts of
the other States.

The Political Ordinance of 1580, with the Interpre-
tation of 15684, is stated by Van Leeuwen ( Duich-Ro-
man Law, lib. 3 Cap. 12 § 8.) to prevail in those parta
of the East Indies, under the direction of the Dutch
East India Company, and he particularly states that
the Placard of 1699 is not to be ext.andedJr to any place
but those expressed in it by name. This would seer
to have established the Political Ordinance, with itr
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Interpretation, as the Law to be observed in the East
India seftlements of Holland, or in other words, the
Schependomsch Code. But from some cause or other,
we have no proof that it was generally acknowledged,
whether it was that the law was not promulgated, or
that the coustant usage of moking wills rendered it
unnecessary to call it into operation. We have had
great difficulty in discovering any precedent to prove
what law was pursued. One precedent only has been
discovered, and at first it appeared calculated to re-
move the doubts entertained on this subject: it was
the case of Van Cleef in the year 1777.

In that case the succession to the deceased’s pro-
perty was claimed by his widow and fifteen relations.
The right of the widow could not have been in ques-
tion : it was secured and established by the Communio
Bonorum; and the fifteen relations appear, on exam-
ination of the record, to have been all on the father's
side; but the Weesskamer having requested generally
directions as to the law of succession, Judges were
uppointed to examine and report upon it, and they
found that the law of succession in (Ceylon depended
upon the Charter (imnt,ed to the Dutch East India
Company in 1661, the Political Ordinance of 1580, the
Interpretation of 1684 and the Plucard of 1599, promul-
gating the Ansdomsch law of succession of North Hol-
land. And for the authority of this decision, the J udges
referred to a Resolution of the Government of Ceylon
of December 20th, 1758.

That Resolution, which bears the appearance of a
legislative act, and is thus recognized as such, recites
the existence of the very doubts now under considera-
tion. It recites that the Governor had referred to the
Great Placard Book for the Charter on the subject
granted to the East India Compuny in 1661, and had
sumbitted that Charter, with the Documents relative
thereto, to the members of Council, to declare whether
they knew of any subsequent law respecting succes-
sions. To this they replied in the negative, upon
which he, the Governor, had resolved to insert the
said Letters Patent with the Documents relative thereto,
viz: the 59th Act of Orders dated 13th October 1631,
the 52nd dated 23rd August 1636, the Political Ordi-
nance of April 1580, the Intepretation of 1584, and
finally, the Placard of the same date (evidently refer-
ring to that of 1599, which is accordingly given at full
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length); and the Resolution gues on to say that ex-
emplification of the Letters Patent and of other
recited documents should be issued to the Court of
Justice, the Civil Courts &c. of Ceylon, for their gui-
dance and due observation; and, as I have before ob-
served, the Placard is one of these documents.

The Placard is totally at varinnce with, and, where it
operates, in fact repeals, the Political Ordinance and the
Interpretation, for after making a few regulations for
cases of parents and children of the half-blood, it goes
on to declare in the fourteenth section that all other
succession provided for here above, shall be regulated
according to the true written law, meaning the Imperial
Civil Law.

Tt is however observable that the Charter of the East
India Company does not include this Placard in its
recital. At first I thought this might be a clerical
omission in oar copies, but mpon reference to the
Great Placard Book, I find that it was not contained
in the original

The authority of the Placard, as the Law of Ceylon,
depends then totally on the Resolution of Council in
1768, and the expression of sending it to the Courts for
their guidance.

We have no assistance whatever from anything in
the report of Van Cleef's case: the distribution there
made would seen to follow the Placard, but then there
do not appear to have been any claimants but those on
the side of his father, so that it does not indicate a pre-
ference of the one law to the other.

The quotation from Van Vorm of a decision made in
1733, by which the property of an intestate in the East
Indies was distributed according to the Political Ordin-
anoe is by no means inconsistent with the establishment
of the Placard in Ceylon in 1758, if we suppose that
the Resolution of Council of that year was intended to
have the effect of a Legislative Act, as in Van C(leef’s
case it appears to have been considered.

In Van Cleef's case, as reported from the Records
of the Dutch Court of Justice, there is a reference to
the old Statutes of Batavia, as corresponding with the
Law of North Holland. In looking into that collec-
tion, I find it 8q exactly correspon , that the Placard
of 1599 is literally copied in it as the Law of Suoccession
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in India. This collection is a digest, and apparently
a very excellent one, of the laws by which the Indian
Settlements, under the general superintendence of the
Council of Ba tavia, were to be governed, and its
authority seems to be recognized by this decision of
1773. It is however in point of date anterior to the
Letters Patent of 1661, and here the difficulty agairn
arises from these Letters Patent.

It would have been satisfactory to my mind, and
perhaps have thrown some light upon this subject, had
I been able to discover the mode of adoption of the
statutes of Batavia as the Law of Ceylon, or the nature
of the authority of the Council of Batavia in legislating
for this Island; but on directing the Keeper of the

- Dutch Records to search the Becretary’s Office for in-
formation on this subiect, he reported that the clerks
of the office had informed that the like inquiry had been
made, by direction of my predecessor, Sir Alexander
Johnston, but without any success.

The endeavour to discover, from the records of the
Inferior Courts or the recollections of the practitioners,
what was the prevailing law upon this point in Ceylon,
has been equally unsuccessful: the records offer no such
case, and even where the question has not been wholly
misunderstood, the answers of those practitioners have
been vague and unsatisfactory.

Little reliance is, I know, to be placed upon the evi-
dence of many of those who have deposed in the cause
[courts]below as to the kind of law which has prevailed
in thisIsland, but it is remarkable that the practitioners
examined on oath at Galle were unanimous, and that not
one swears to the prevalence of any other rule of suc-
cession than that which agrees with the Placard.
Neither has any precedent of a contrary mode of suc-
cession been adduced. That which has been produced
only shews a mode of division common to both laws.

In the absence of fuller information, we are there-
fore called upon to decide upon the narrow ground of
whether, by publishing the Placard for the guidance
and due observation of the Courts, the Governor of
Oeylon did design to promulgate the Placard as law,
ang finding as I do no proof to the contrary, in any
precedent of a procoeding or decision on the subject,
but meeting with its recognition in direct terms in the
only case which has been discovered, and collecting,
as far as we have been able, the general sense of the
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persons conversant in law matters in accord with the
opinion, I conceive that we are safest in declaring that
Placard to be the law of the Island. In doing so too,
we will have the satisfaction of establishing the simi-
larity of the law of succession to our own; we shall not
disturb any decision or proceeding hitherto had, and
what is most gratifying of all amidst these difficulties,
it is a case in which the parties may have the judgment
of another tribunal to correct, if necessary, that which
is pronounced here.—(Per the High Court of Appeal.)

»

Sep. 11. 1867) [Ram. Rep. 1863-'68, p. 279.
Present: Temple J.
C. R. Panadure, 8208.
Fernando v. Fernando.

Intestate succession—what law prevails.
Judgment.

The law of North Holland prevails in Ceylon and not
the law of South Holland; and by the former, Bastian
was heir to his son Hendrick, and Bastian be'mg dead
his heirs are entitled to the land. See [ eylon
Edition of] Van Lesuwen, 239. 298 [Henry’s] VanDer
Linden i. gec. 2, ch. 3; Grotius, p. 186; VanDer Keessel,

113.
.

June 13, 1881] [Vand. Rep, i 172.
Present; Creasy C. J., Lawson and Temple J, J»
C. R. Colombo. 76626.

Intestate succession in Ceylon—Political ordinance of
1580—Modfied by Placard of 1594—Introduced by Letters
Patent of States of Holland, of 1661 —Letters Patent of 1661

W as Placard of 1599 annexed to Resolution of 1753 by mis-
take for Placard of 15942—T hompson, Vol. ii 250—

1. The Political Ordinance of 1580, interpreted by the Pla-
card of 1694 touching the South Holland Law of succession,
was ratified by the Letters Patent dated 1861 of the Btates
General of Holland, and the Ceylon Government by its Reso-
lution of 1768 declared, the Leters Patent to be of sovereign
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athority und to be observed, and the South Holland
Law so promulgated by the Lettera Patent of 1661 would be
law of Ceylon but for the omlission, intentional or eIToneous,
to annex to the Oeylon Government Resolution of 1768, the
Placard of 1694 and E:ttiug in its stead the Placard of 1599 of
the North Holland Law.

2. Ceylon Government Resolution of 1758 ﬁmmul ting the
Placard of 1§99, and introducing the North Holland Law, is a
legislative enactment, not repealed or varled by any subae-
quent legislative enactment, and it ought not to bé altered
except on the clearest proof of error. 5

8. The Placard of 1599, dealing with North Holland Law, it
not specially introduced into this coloney by imperlal or colo-
nial authority, can have no force pmfrn'a virtute, because it {s
?y llit.alf.eném conflned to certain specifled towns and districts

n Holland.

Judgment.

The proceedings in this case having been read, it is
considered and adjudged that the judgment of the
Court of Requests of Colombo of the 29th day of
March 1871 be set aside and that the claim of the
plaintif be dismissed with costs. The facts upon
which this case has been decided are to be gathered
from the admissions made by the counsel at the trial
and may be stated as follows. A child who had suec-
ceaded tothe mother's proporty, which was by antenup-
tial contract exempt from the community, died leaving
surviving her a father and relatives on the mother's side.
The Court of Requests of Colombo has decided that
the property should be divided between the father's
and the mother's kin in equal moieties; against this
decision the father appeals claiming the whole. The
decision of the Court of Requests is founded on the

rinciple that the law of succession of the States of
gouth Holland, as defined by the Political Ordinance
of the 1st April, 1850, prevails in this country, and
that by that law the estate of a person dying and
leaving one surviving parent, but neither children nor
brothers nor sisters, must be divided equally between
the aurvivinﬁmparent- and relatives of the, deceased
parent; and this principle is supported by reference
to the Institutes of theLaws of Ceglon of Mr. Justice
Thomson vol. ii. p. 253. Now, on reference to the sec-
tion of “the Institutes” which treats of the law of suc-
cession ab infestalo, we find that it quite bears out the
aggertion of the Commissioner that the law of South
Holland and the Ordinance of 1850 are of force in
Ceylon—and that Ordinance would seem to bear out
the conclusion of the Commissioner. The point however
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is not explicity dicided in the Ordinance, and it will be
seen as we proceed that it is not necessary for us to
discuss the question as to what the law would be if the
Ordinance were to be adopted in its intergrity. The
law on the express point now before the Court is stated
diffierently by Mr. Justice Thomson in the passage re-
ferred to, where he lays it down that a strviving parent
(where there are no brothers or brother’s chilgren on
the gide.of the deceased parent) succeads to the whole
estate; and in support of this position he refers to
Burge iv. 563, Vanderlinden 159, and Vanderkeessel.
Now on reference to Burge we find that the Ordinance
of 1580 was adopted in the Fast Indies, but with a
modification expressly relative to the point now before
the Court; the law as laid in this modification is to the
effect stated above in “the Institutes”. The Commis-
sioner therefore would appear to have accepted the
dictum of his author that the law of South Holland
was the law by which succession [is governed, with-
out noticing the single exception which touches the
very point before his Court. In the passage of Bur

referred to in “the Institutes” it is stated that the
Political Ordinance of 1680 was adopted in the Dutch
East Indies under the decree of the 13th May, 1594,
but with the modification above refeérred to. But the
decree of the 13th May, 1694 contains no reference to
the Dutch East Indies, indeed could hsve contained
no such reference, as the trade of Holland with the
East Indies commenced only following year. The Or-
dinance ‘ of 1680 thus altered was introduced into-the
Dutch East Indies Colonies by Letters Patent from
the Btates of Holland dated 10th January, 1661,
which Letters Patent were promulﬂtted and declared
to be of authority by the Governor 1 Council of Cey-
lon in a Resolution dated 20th December, 1768. These
Letters Patent are in the name of the States General
of Holland, and recite that the Directors of the East
India Company had presented a memorial praying
for the introduction of a fixed law on the' subject of
succession ab intestato of those dying in the East
Indies, and they proceed to grant the prayer of the
memorialiste by directing that the Political Oordinance
of 1580, as- explained by the Interpretation of 15694,
should be obsérved in the East Indies, subject to the
modifications - which are referred to in Burge and ad-
opted in “the Institutes.” 'This law, thus enacted by
the States of Holland and pmmulﬁbed by’ the local
Government of.Ceylon;.has.not been repealed or
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varied by any subsequent Legislative enactment, and
if there were no previous decision on the subject we
should be justified in concluding that the law as laid
down in “the Institutes” is correct, and requires only
an explanation as to the origin of the exception to the
general applicability of the law of South Holland in
the case of succession in the ascending line which has
go direct a bearing on the present case. But we have a
decision of the High Court of appeal, (Provincial Court
of Galle, No. 5629) founded upon the Letters Patent
referred to above and the Resolution of the Ceylon
Government of January, 1758, laying down the princi-

le that the law of North Holland, as set outina

lacard of 1699, is the law governing questions
of succesion ab infestato in the Colony. This de-
cision was given by SBir Hardinge Giffard and is en-
titled to all the weight due to his respected name. That
weight however is much diminished by the fact that
the learned judge himself prefaces his argument with
the remark that, after long consideration, he did not
feel that the conclution at which he had arrived
would be satisfactory; and on reference to the reasoning
by which that conclusion is supported it appears to us
to stand on a very questionable foundation. The
learned Judge admits that the Latters Patent of 1661
contain no reference whatsoever to the Placard of 1599,
but on the contrary introduce the eutirely inconsistent
system of the Political Ordinance of 1680, and the whole
weight of the argument is rested upon the Rosolution
of the Local Government of January, 1768. This Re-
solution however distinctly declares that the Letters
Patent of 1661 are of sovereign authority, have not been
altered or added to, and ougﬁt to be observed; and the
Resolution also contains, in the form in which it has
came down to us, no reference to the Placard of 1599,
but directs that certain documents, vie. the Political
ordinance of 1580—the Interpretation of 1594— and
the Placard of the same date, that is 1694, together with
certain other legislative enactments relating to the
‘West Indian Colonies should be published with the
Resolution and Letters Patent and distributed to differ-
ent Courts in the Island for their guidance. In point
of fact the Placard of 1599 was annexed to the
Resolution instead of a Placard of 1694, and
hence the High Court of Appeal concluded, (1) that
it was the intention of the Governor and Council to
refer to this Placard, and that the reference as it ac-
tually stands D‘ig%‘ze%by erical error, and (2) that the
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Bovernor and Council intended by such annexation
to make the Placard of 1599 the Law of the Colony.
It seems rather probable that the mistake, for one un-
doubtedly exists, was made by the Bxecative Officer
of the Council in annexing tﬁe wrong dooument to
the Resolution. If this be a legislative enactment its
words ought not to be altered except on the clearest
proof of error. In the present case it is impossible to
believe that the Council intended to send to the Conrts
of law two inconsistent systems of law for their
guidance and observation. And further the Resolution
declares that the Letters Patent are of sovereign author-
ity, ard the Letters Patent are not only silent as to
the Placard but introduce an inconsistent system.
Again the practice existing in the year 1822, as set out
by the Judges of the various Provincial Courts in repl

to questions proposed by the High Court of Appea.{
is numformly founded upon the South Holland Law. The
Placard of 1599, if not specially introduced into this Co-
lony by Imperial or Colonial authority, can have no force
propria virtute, because it is by its terms confined to
certain specified towns and districts in Holland.
When we find that the law asstated both by Burge
and by the author of “the Institutes” in a manner
entirely different from the above decision we can scar-
cely believe that the law as there stated has been gene-
rally acquiesced in since its promulgation. The decision
in the present case will be the same whichever law
we take; but if we set aside the judgment of the Court
of Requests, we must state whether we do so in com-
pliance with the Letters Patent of 1661 or in compli-
ance with the Placard of 15699. And in discharging
this duty we have to express our opinion that the de-
cision of the Commissioner of the Court of Requests
is erroneous because itis based on the Political Or-
dinance of 1580, without noticing alterations intro-
duced into the system propounded in that ordinance
}))' t.‘l.la Letters Patent Df 1661 of the States of Hol-

an

Notes.

1. See Walter Pereira’s Institutes of the Laws of Ceylon,
vol. ii. pp. 371—883, where the rules of succession are given
according to both the North Holland and South Holland laws.

2. Thomson In his Institutes, Vol. 1i. 350, says that the
Law of Bouth Holland gmva.lls in Ceylon, and Thomson’s
opinion was considered by the collective court in 1871 in_the
case given above from . anderstraaten, p. 173, and the collect-
ive Court would have accepted Thomson’s view but for the
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decision in Dona Maria’s cases, reported above. The case (o
Ramanathan, 1863-1868 p. 279 has been overlooked.

3. Asseen from Appendix A. to Vanderstraaten’s Reporte
1871 there seems to have been much doubt in those days as to
the Law of Succession tpreva.iiini on Ceylon and there was a
tendency in favour of the Bouth Hollahd Law. The question
is now of purely academic interest, it being settled law that
the North Holland System was introduced into Ceylon and

revails. Ord. No. 15. of 1876, sec. 40, provides for the North
_?lland Law being resorted to in case of the ordinance being
silent.

O

May 6. 1822] [Ram. Rep. 1820-33, p. 53.
Present: Giffard, C. ]., & Ottley, J.,
Ezecutors of Tolfrey v. Bennet .

Wager—Betting distinguished from gambling—Legality

1. Bythe Civil Law a bet, delpending upon a future event,
is ackuowledﬁed as a binding obligation, nor is itillegal by the
Roman-Dutch Law, but gambling is.

2. Voet is a better authority than {Van Lesuwen.

The action was on a bill of exchange endorsed to
plaintiff, the defence was that the note was in considera-
tion of a wager. Those parts of the judgment finding
fault with the pleadings, the application to eszamine
witnesses in Europe and Africa and with the ungram-
matical combination “gambling transaction™ are omit-
ted here. Even in the original report a portion of the
judgment is wanting,

Judgment.
[Comments on facts]

The Dbill is admitted but impeached as founded
at least in part on a bet. We will suppose for a
moment that the defendant was saved the necessity
of proving this by the admission “of the plaintiff.
We do not know that a bet, as such, is illegal. If
we look to the law of England, we know that it is not
illegal, in fact it is part of the law, unless it be on the
event of a game by the Statue of Anne which, in the
pleadings, it does not appeir to have be:n. By the
Civil Law even, in the Inatitutes, a bet, depending upon
a futura event, is acknowiedged as a bindinz obligation
ul 8t aliquid factum fuerit vel non fuerit, veluti si Titius
consul fuerit {actu.a quinque awreas dare spondes, Inst.
3. 15. 4, and this is recoygnized in the Pandects, 45.1. 115.
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If then by the general Civil Law, a bet is not illegal,
neither is it by the Putch-Boman Law. Van Leeuwen
in his Censura Forensis says upon the subject of the
general law, sponsiones nostratibus Weddengen quae
gmtenus sub conditione casnali vel pendente a fortuna et

ubio eventu factae sunt, nullo jure prokibitoe censentur,
pt. L. lib 4. c¢. 14. § 11, and he quotes, in support of his
assertion, the case in SBande, in which the Court deter-
mined in favour of a wager, to recover the amount of
which an action had been brought. Van Leeuwen then
goes on to state that by the laws of France, wagers,
unless where a deposit was made, were void, but he
adds quod de moribus nosiris affirmare non ausim.

The same author, in his Dutch-Roman Law, evidently
confounds betting with gambling in general, and denies
the right of the winner torecover the amount, and even
shows, from some local statutes, that in some parts of
the United Provinces, bonds, of which bets formed
part of the consideration, would be void.

To this it is to be answered that in the present ins-
tance, the action is brought ona bill of exchange eo
nomine, and not for the amount of a bet, and with res-
pect to the latter, that the local statutes referred to
cannot control the proceedings of this court.

But Voet, who is always clear and, as later in time,
a better authority, gives the distinction justly, and it is
that which English statutes have adopted: efsi enim
circa ludos inquibus de virtute certamen est, sponsionem
facere liceat; in aliis tamen, ubi pro virtute certamen non
fit, non licet Ad. Pand, 11. 5. 8. and in another place, he is
explicit as to the distinction, and the ground of it, pericli
pretivm constitui dbidem permittitur st modo in aliae spe-
ciem non cadat, ib.

Notes.

1. See Anson's Law of Contracts pp. 186—1856 thus summar-
ised in Tambyah's Digest of the Law of Contract, p. 78:

(a) A wager Is & promise to give money or money’s worth
upon the determination or ascértainment of an uncertain event.

(b) Wagers are vold (8and 9 Vict. c. 198, SBec. 18) and
money won upon a wager cannot be recovered either from
Ehe 111‘1)831 or from a stake-holder, but wagers are not absolute-
y lllegal.

(¢) A man may make a wager without violating any law
and, 1t he loses, pay the money or give a note for the
amount. Consideration for a note so given is not an .illegal
consideration but, no consideration at all. e
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(d) Money lent to a loser in a wager is recoverable at
Common Law but irrecoverable by Gaming Act, 1892,

2. Bee Anson on the following points.

(@) Marine insurance is a wager.

(b) Life insurance is a wager.

(¢) Btock exchange transactions.

(d) History of Common Law as to wager.

3. By Ord. No. 8. of 1844, Sec. 1L, “All lotteries and all
undertakings in the nature of lotteries, under whatsoever de-
nominatlon or pretence they have been set up carried on or
kept, shall be deemed and are hereby declared to be com-
mon puisances and a.gainst law.” Ord. No. 17 of 1889 purports
to be designed for the ““suppression of unlawful gaming’’ which
is defilned in sec. 3, to include:

(1) Oock-ﬂghting whether for a stake or not, and whether
prectised publiely or privately.

(2) The act of beiting, or of playing a game for a stake,
when practised in or upon any path, street, road or place to
which the public bave access whether as of right or not; in any
premises licensed for any intoxicant; and in orat any common
goming place, that is, including any place kept for befting and
to which the public mmay have access with or without payment.

By sec. 18 the games of billiard. bagatelle or “any gain which
is o an n.I:hl@gﬁzt exercise’” may be played for stake.

By these ordinances betting is not per se illegal, In the sense
of being an offence, butit must not be done in public. Bo
Withers, J., said in deawardana v. Thomas, Nov. b, 1895, 1 M.
L. R. 216. “The real essense of the offence is the publioit
which attracts idlers of all sorts to various forms of public
nuisance.’”” [The cases on Unlawful Gaming will be noted
later on in these Reports.]

4. “A doubt arizses here whether wagers, that is, promisea
under condition, where there is no indication of an intention of
a gift. and when they do not accompany some other contract,
are valid or not, Althou%h this subject. is regarded as a disput-
ed point In iaw, it has been decided with us for the general
ﬁaod that such wagers are invalid, unless there is an obliga-
tlon on both sides, and unless the contracting partles
have an interest in the consideration, asis the case with an
insurance ; otherwise, whatever has been given or paid may
be recovered.” Grotius [Measdorp’s edition], 3.3. 48. Grotius
notes the fallowlng authorities as holding a contrary opinion:
Sande, 1. 3. 9; Straccha de Sponsionibug part4; Christin, Vol.2.
decis. 199; the Jurisis on Digest 45. 1. 108; Autumn. Confer de
droict on Digest19. 6.5; Gomez, resol.3.11. 4; Covarin cap.

eccatum, 2. 4. 2; Mant de Ambig. Com.1.14.12. n. 24, Even
%an Den Keessel s]ﬂreais, 214) does not lay down anythin
decisive, ‘““Although it cannot be proved from the ne
Laws, which are enumerated by =awegen in his notes
on this section, and by the Jurlsts De Richisgeleerde Observa-
tion, that all wagers are prohibitedlrgby the Common Law of
Holﬂmd, yet it would appear from Fan Alphen and Bynkers-
hoek that causes are vary rarely decided upon such wagers.”
This note of Van Der Keeasel is upon Grotius 8. 3. 48, par-
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tioularly on the latter part dealing with an old practice in
Hnlla.n.g “for one sultor judlcia.ug ta offer to the other a
wager as to his indebtedness or non-Indebtedness."

X

May 8, 1820] [Ram. Rep. 182033 p. 4.
Present Giffard C J. and Byene J.
Gambs v. Krickenbeck.

Professional man—Liability for neglect, ignorance mis-
take—Notary—Velleianum Renunciation clause—Ad-
vocates—Civil Law—English Law—Proctors—

1. Where a professional man neither errs through
neglect nor corruption but from the general mistake in the
profession, e. g. & notary as to the practice of ipserting the
clause of renouncing 8. C. Velleianum, he {s not liable in da-
mages.

2. An Attorney is liable for the outcome of gross
neglect, mismanagement, ignorance, corruption and in all
cases where he OUiht to know his duty, but not in case of an
undesigned mistake in a new point of practice.

3. An Advocate I8 not answerable for mistakes due to ig-
norance of the law.

Judgment.

This is a suit brought to recover damages against
the defendant, an acting Notary Public, for drawing a
bond, without the clause renouncing the benefit of the
8. C. Velleianum, whereby the plaintiff lost his re-
medy against the sureties (who were women) “owing
to which gross neglect or wilfull omission” as the li-
bel alleges,” the plaintiff lost his debt of Ra. 444,
which he demands with interest, and Rds. 166-2 being
subsistence paid to principal debtor from 1st. 1819.”

It appears in the very title of the case that the de-
fendant is not a regularly bred Notary Public, but
what is called an acting one. But as such he was em-
ployed by the plaintift, and itis in evidence that he
received his fee from the plaintiff for drawing the bond
in question, which he was therefore bound to draw to
the best of his skill and knowledge. There does not
appear any reason to impute wilful omission to the
defendant, this must therefore be discharged from our
consideration of the case.

There can be no doubt that by the law of Eng-
jand, which on these subjects derives most of its prin-
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ciples from the Civil law, gross neglect, mismanage-
ment, ignorance, or corruption may‘i)e the foundation
of an action against an Attorney. Russel v. Palmer
2 Wils 325, and a Notary Public is at least as respon-
sible. It is equally certain that an Attorney isnot an-
swerable for any loss his client may sustain, on ae-
count of a mere involuntary undesigned mistake in a
nice point of practice. Russel v. Palmer 4. Burr 2063,
2 Wils 325. But he is liable when he ought to know
his duty, as for drawing a bond on a wrong stamp a
matter supposed to be directly within his means of
knowledge. Pitt v. Yelden 4 Burr 2091, Gulliam v,
Barnett, 2 Smith 156,

In this case, as I have already suggested the defend-
ant is not & regularly bred Notary Public. The circum-
stances of this Island have long prevented our receiving
any accession of practioners in any branch of the
Roman-Dutch Law from the country in which it was
cultivated as the Municipal Code. The consequence has
been that Notaries Public, Proctors, and Advocates of the
several courts in this Island have for a considerable
time, been necessarily persons not regularly educated
to these several pursiuts. For such persons great
allowances must be made, and if it appears that the
mistake of the defendant is one which any other practi-
tioner would have been at the time equally liable to,
we would go very far indeed were we to charge him
with gross neglect. For error in judgment and most
particularly in the practice of law, very great tenderness
i8 shown—and, indeed, when all from the judge to the
writing clerk, are equally exposed to the danger, it would
be exacting too much from human frailty to look for
total exemption.

And on this point Van Leewen in his Censura Forensis
speaks fully and feelingly:

In like manner (he has been speaking of judges) mneither
is an Advocate answerable, who falls into mi e through-
ignorance of the law. For though It be disgraceful to a

octor and one professing the laws to be ignorant of the
very law itself, yet would it be VBH unjust and hard measure
to them if, in so diffuse and difficult a science as law and
practice—amidst such a variety of opinions and in such a
crowd and procrastination of causes very often not allowing
full time for deliberation—that they should themselves be-
held liable to the hazard of every suit, in case anything fell
out either through their imprudence or want of experience.

It seems not to be denied that this omission of the
defendant was the cause of the plaintiff’s failure before
the Slttmg MB%&?e@@@L&arCQMUamBUt there hﬂ-ﬁ been no
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peal, and to decide against the defendant would be
for this Court to decide in effect implicitly according
to the decision of the Sitting Magistrate.

Putting this, however, out of sight for the present,
however difficult it might be for the Court to pass over
the objection, we shall suppose that the plaintiff has
suffered the loss inevitably in consequence of the error
of the defendant. It is certain from the evidence of
Mr. Van Dort, that previous to the British occupation
of this Island, he and other regular Notaries Public
were accustomed to insert the renunciation of the
8. C. Velletanum, where women were sureties.

But it should seem that this practice, after that pe-
riod, (for some reason not explained) fell into disuse,
and he has produced many bonde from 1803 down-
wards in which it is omitted, though women were su-
reties; though itis to be observed that these were
mortgage bonds in which the hypothec might have
been held sufficient, and the sureties considered as
mere matter of form—this I say is a possible, though
by no means a sufficient, reason for the omission.

The practice says Mr. Van Dort fell into disuse and
was revived about three years ago. It is within all
our recollections that the case which gave occasion to
its revival, that of Phebus’s surety Mrs. Pegalotti, ex-
cited no small surprise at the time; and I will venture
tosay that the Judges themselves were as little ac-
quainted with the existence of the 8. C. Velleianum as
any Notary in the Island could have been.

It has however been carefully attended to ever since.

But in fact from 1803 to 1816, not a bond containing
the renunciat hus been produced. How then can a ge-
peral and a prevalent misconception, for such, from the
evidence of Mr. Morgan and Mr. Van Dort, we cannot
but believe to have prevailed,—how can it be visited
particularly on the defendant, if he erred? And that
he did so, we have only the Sitting Magistrate's decision
before us to prove. He did so neither from neglect nor
corruption, but from the general mistuke prevailing
throughout the profession.

As however the plaintiff has been unfortunately a
gufferer, his suit is dismissed without costs.

@
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June 15, 1904] [1 Bal- Rep.3,7 N. L.
Present: Wendt & Middleton, J. J.

Perera v. Chinmah.
C. R. Colombo, 22779.

Professional man—Liability for unskilfulness—English
Law—Roman-Dutch Law—Surgeon—Liability for opi-
nion—Negligence—Incompetence—Opinion given in good
faith—Lex Aquilia—Animus injuriandi—

1. The liability of a professional man in Ce{lon for unskil-

fulness or negliﬁeuce in pronouncing an opinlon ls governed
by the Roman-Dutch Law.

2. By the Roman-Dutch Law, as under the Roman, a sur-
geon is lable In damages for unskilfulnees or negligence.

3. Itis on the party, seekingto fix Hability on'a profession-
al man, to prove that such professional man’s opinion,where-
by the party has been Injured, arose from gross incompetence
or ignorance, or from gross negligence, but mere difference
of opinion among professional men does not make the opinion
of one of them due to ignorance,incompetence or recklessness.

4. Per Middleton J.,—Where a professional man’s advice
In & matter of businees is sought, and it is given in absolute
and unheeding ignorance of the subject upon which it is
asked, itia doubtful if so entire a disregard for professional
obligation may amount to such comlplete recklessness, as to
whether he injures or not, as to imply an intention to injure,

One Mr. C. A. Perera purchased a horse on the opi-
nion of one Mr. Chinniah (a veterinary surgeon) that
it was sound in limb. Another veterinary surgeon, Mr.
Bturgess, pronounced the horse to be defective and it
was sold at a loss. Mr. Perera brought an action
against Mr. Chinniah for damages and the Commissioner
ane judgment for plaintiff for Ra. 260 and costs. De-

endant appealed and Grenier, A. P. J., reserved the
point to be argued before two judges, whether a profes-
sional man is liable in damages for the expression of
an opinion on which a person acts.

Dornhorst, K. C. (with him Elliott) for defendant-
appellant submitted that good faith on part of defend-
ant should be presumed and cited,

Ramanathan’s Reports 1820-'33, 4.
10 D. C. Colombo 15506 (20-11-03)
Van Leeuwen (ii) 323.

For an honest error in opinion a professional man is
not responsible,

Beven's Negligence in Law, ii, 4224. Swinfen v.
Chelmsford 5 Hurls and Norm 916,

Pollock on Torts 479. 3. Br. 127.
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Voet says that professional men are responsible
only for negligence.

Walter Pereira (with him F. J. de Baram Jr.) for res-
pondent. The evidence pointed to dishonesty, unskil-
folness or neiﬂigenee. Negligence must be inferred
from reasonable care not having been exercised. Pro-
fessional men in England have been condemned for
wrong opinions (Ruling Cases xviii 636). The Roman-
Duteh Law is applicable to this case and by the Roman-
Dutch Law a professional man is liable for negligence
or ignoranes:—

Grotius iiL. Chap. 33, § 5.

Voet. ix. 2 23

Dornkorst K. C. in rcply.

Judgmcnt.

Wendt, J., Under the Lexr Aguilia a murgeon was
liable in ages for unski ®88 OF ligence
(Lostitntes iv. 3. 6and 7; Dig. ix. 2. 7. 8) anme prin-
ciple was well i in the Roman-Dutch Law
(Yoet. ix. 2 23) -beu:fafounded on the maxim that
“one ought {o know t his want _of skill or strength
would be injurious to another.” If then a physician
or purgeon 18 liable for unskilfulness or negligence in
prescribing for or operating upon a patient, I do not
sep why in “{nrinciple he should not equally liable
for unskilfulness or negligence in pronouncing as to
the soundness of a horse which he s retained to ex-
amine and report npon in order that his opinion may
form the basis of a purchase by his employer. In the
present case the defendant’s skilfulness is not impugn-
ed; he is a duly qualified veterinary surgeon. But the
learned Commissioner has found him guilty of negligence
of not du]gaemrcising the professional skill he pos-
sessed. is honesty and good faith are not question-
ed. For the reasons given at le by my brother
Middleton I agree with him in holding that plaintiff
has failed to prove the negligence alleged, the proof
egtablishing that defendant made a careful examination
of the horse before forming his opinion as to its sound-
ness. Mr. Sturgess’ evidence, based on a subsequent
examination, is not conclusive proof that there must
have been negligence on defendant’s part. The decree
uppealed from will therefore be reversed and the action
dismissed. I agree with my brother in his order as to
costs,

Middleton, J., This was an appeal against a
jadgment, ordering the defendant, a veterinary sur-
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geon, to pay Ra. 250 damages and oosts to the plain-
tiff, a proctor, for alleged negligence and incompetence
on the part of defendant in giving his opinion for re-
ward as to the soundness of a horse, by which
the plaintiff was induced to purchase the
horse. Itis a curious fact in this case that the defen-
dant's certificate is as to a black horse 8 years old
while Mr. Sturgess refers to a brown horse 7 years
old. Neither counsel for appellant nor for respondent
was able to produce any authority bearing on the
question as to whether, and to what extent, a proper-
ly qualified veterinary surgeon was liable for the conse-
quences of an opinion given bona fide ‘and after careful
diagnosis. The learned Commissioner who heard the
case held that the defendant when he gave his certific-
ate was honestly of opinion that the horse was sound,
but his failure to note lameness at any time, his
omission to refer in his certificate to the defects which
he says he observed at the time, his imputing peculiari-
ty of gait first to the hardness of the skin at the fet-
lock and afterwards to bad training forced him to the
conclusion that the opinion of the defandant honest as
it was, was not founded on a due exercise of reasonable
and proper &kill and found him guilty of and responsi-
ble for negligence. It is difficult to see how the de-
ferldant has been negligent, exoept as regards his diag-
nosis, but it is proved he examined the horse carefully,
He states that he observed both the splint and the
growth of the lower jaw and noticed no lameness but
an awkward hind gait and he does not regard any of
these symptoms as indicative of unsoundness. He
also looked at the back and loins which he says
are not weak. If anytuing is to be charged against
the defendant it must be ignorance or incompet-
ence. It is submitted to us by respondent’s counnsel
that even if the evidence of Whalles and de Silva is
not taken into consideration, the evidence of Mr.
Sturgess shows that the defendant displayed gross
ignorance and incompetence. 1 feel that I cannot
accede to this, as even if I prefer the opinion of Mr.
Sturgess to that of the defendant, I am not prepared
to say upon it, that defendant has no knowledge of
his profession. There does not appear to be autho-
rity in the Roman-Dutch Law bearing on the ques-
tion that the learned dounsel for appellant can point
out to us, but he has cilled our attention to p. 102 of
M. DeVilliers’ Translation and Annotations of Book 47 of
Voet. The observations there set out appear to apply to
the case of aminjuryarisingfrom a statement made
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by a dector as regards a patient’s condition or health
in reapect to its defamatory character. The first requi-
gite under the Roman-Dutch Law appears to be the
animus injuriandi which apparently may be either
exp or implied, but if thatis so where is that
element to be fonnd in this case? Can it be held if a
professional man is consulted by one of the public who
tells him he purposes to act on the advice given in a
matter of business, and the advice is given in absolute
and unheeding ignorance of the subject upon which it
is asked, that so entire a disregard of professional
obligation may amount to such complete recklessness
as to whether he injnrestor not, as to imply an inten-
tion to injure? I doubtit. It would be extending the
doctrine of implied intention too far. The Roman-
Dutch Law which I presume should govern this case
seems to be against the Commissioner’s ruling. I will
now examine the English cases to which our attention
has been called. Tindal, C. J., in Lamphter v. Phipos
(1838) 8 C. and P. 479, which was an action against
a surgeon for negligent and unskilfal treatment lays it
down that every person who enters a learned profession
undertakes to bring to the exercise of it a reasonable
degree of care and skill, he does not undertake to use
the highest degree of skill. Lord Campbell in Purves
v. Landell (1845) 12 Cl & Fin 97, apprehending that
there is no distinction between the law in Scotland and
that in England says “professional adviser has never
been supposed to guarantee the soundness of his advice;”
and Lord Brougham in the same case, which was an ac-
tion in the Scotech Courts against a writer to the Signet
for compensation for mismanagement of a case held
that the very essence of the action was that there should
be negligence of a gross description or gross ignorance.
A veterinary surgeon of the present day, if not strictly
a member of the learned professions, socalled, is at
least a member of a profession which requires consider-
able learning and attainments to acquire its higher pro-
feasional qualifications and it is admitted that Mr. Chin-
ninh has acquitted them at the Government Veterinary
College at Bombay which Mr. Sturgess admits is one
of the best in the East. Mr. Sturgess’ opinion as to the
nnsoundness of of the horse in question is supported
by Mr. Walles and a farrier, and weight of opinion is
distictly in favonr of the opinion that the horse was un-
sound, Mr. Sturgess saw it and gave his certificate on
on the 8th January, 1903, The evidence that I think
is required under the English Law to make the defen-

dant responsible is to the effect that it would be im-
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possible for one profeesing to be veterinary surgeon
to say in that capacity that he considered the horse was
sound unless he were -quite igmorant of his A. B. C. of

his profession and that a man would be quite ignorant

of his profession if he did not know the difference bet-
ween a swelling on a bone and osteoporosis, or between
injurious and s harmless splint. I think it would be

ou plaintiff to demonstrate that the defendant’s opinion

arises from gross incompetence or ignorance or from

rrass negligence in his diagnosis and examination of the

horse. As the case at present stards there is one gnali-

fied person’s opinion against another's coupled with

the opinion of two practical men. It is notorious

that doctors, lawyers and experts of every kind

are  constantly differing in opinion on the

same facts, and also as a matter of opinion a reasnm-

able man would prefer to accept what appears to be

the weightiest and most valuable, yet the acceptance

does not of neceasity imply that the opinion of the de-

fendant is the outcome of gross ignorance or crass neg-

ligence which I think alone would be good ground for.
Lolding him responsible to the plaintiff. I feel there«

fore that I cannot hold the defendant responsible im

this cage either under the Roman-Dutch or English

Law. I am of opinion that the appeal must be allowed
with costs but I think the parties should pay their
own costs in the court of requests.

w

July 17, £830.] |Ram. Rep. 1820—'33 p. 153.

Preesentts Marshall, J.,
No. 5380.

King v. De Bedier et al

Pledge—Civil Law—Security deposited at H. M. Cus-
toms—Sale in default of redemption—Preference—Crown
and private creditors—[Regulation No. 9 of 1825 See
Notes] —Creditors right agaist debtor’s property before
secutity—Insolvent estate.

1. A security connot be s-ld without order of court or con-
sent of debtor..

2. Becurity deposlted with H. M. Customs may be sold
or otherwise according to Customa Rules,

8. A creditor need pot stand or fall by hié security, but
have recourse agrinst debtor’s other property.

4. The orown as creditor of an insolvant estate has a pre-
ferentiad right over other creditors in respact of debts due as
taxes, duties or teibwtagy Noolaham Foundation
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Judgment. - .

Per MWarshall, ].——'Tﬂiﬂ action has been mstituted on
behalf of Government $o recover the saum of £228. 5. .
11} being the balance alleged and proved to be due
for duties on goods imported at different times by de-
fendants. It appears that a portion of the goods thus
imported was deposited at the Cnstom House accord-
ing to the provisions of Regulation No. 9 of 1825 Bec.
11, as security for the duties due on the whole import-
ation; that the goods so deposited, oconsisting chuefly,
if not wholly, of French wines, were considered at the
time sufficient to answer the amount for which they
were so deposited; that they would have sufficed for
that purpose, if they had realized the common market
orice of similar goods, but that, owing to an unusual

preciation in value, they fell short of the amounts
due by the sum which is the subject of the present
action. ‘

No defence is attempted to be made on the patt of
the defendants. ‘who, it is admifted are insolvent. But
an intervention has been filed on the part of Messrs.
Gibson & Co. of (alle, as attorneys of a house at Bom-
bay, on whose behalf the intervenients had already
obtained a judgment against the defendants, and who
are therefore interested in defeating the elaims of
third parties on the property which will nltimately be
divided among the creditors, more especially if such
claims, when substantiated, shonld cemfer a right of
preference over the rest.

The intervenients, in the first place, dispute the
right of the Crown to recover at all in this action; and
they make their objection on two grounds:—

First. That the Crown must be considered in this
instance, as a pawnee, with respect to the property de-
posited as security, and that as such, its officers had
no right to sell the pledge withouta decree or some
authority of a Court of gustiue, or the consent of the
défendants, oras they ate in a state of declared insolven-
cy, of the other creditors, This, it it contended, i the
general law on the subject, and as such, cannot be con-
trolled by implication, and, is not tontrolled in exprees
térms by the Regulation; that therefore, as this proper-
ty was sold without such authority, the Crown was a
wrong-doer, and cannot now recover the deficiency.

. Secondly. That, as the Collector of Customs had a
discretionary power, (for this was stated by the gentle.
man huldinﬁ that office, in his evidencs),. a8 1o the
quantity and value of the goods received as secutity,
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Government must abide by the security as taken, and
cannot, if that fall short of the amount due, have re-

- course to the general property of the importer; that no
such deficiency was contemplated by the Regulation,
and that the Government by not taking care that the
deposit was sufficient to cover the amount of the duties,
had in effect, deceived the public, who would take it for
granted that the crown had secured its own interests.
With respect to the first point, it is unnecessary for me,
as far as the decision of the case is concerned, to consi-
der the general question of the right of a creditor to
sell the pledge which he has received as a security. I
shall make some general observations on that question
presently, but it is sufficient for the present purpose to
say that, in my opinion, the general law is controlled
by the Regulation in question. The eleventh section
directs “that no articles imported shall be allowed to
pass the Custom House till the established duties are
paid, or security by deposit or otherwise shall be lodged
to the full amount. If the deposits be not redeemed
within six months, they shall be sold forthe satisfaction
of the claims of Government, the duties and charges
deducted from the amount and the balance of money,
if any, paid to the owner.” [See Notes].

Not only therefore is the officer of the Customs not
Eracluded by this provision from selling the deposit,

ut he is actually enjoined to do so at the expiration of
six months without payment. And if he were to neglect
80 to do; and any Joss were sustained in consequence of
such neglect, it might be a question whether he would
or would not be responsible for the danger. It is ad-
mitted in the present case that six months had expired.

On the second ground, I am of opinion that the in-
tervenients have equally failed to support their opposi-
tion to this action. I see no reason why the crown
should be considered less favourably in this instance
than any mortgagee would be. When a2 man
lends his money on the security of a pledge or mort-
gage, he usually requires that the security should be
such as in common probability would cover principal,
interest and costs, if ultimately he should be driven
to compulsory measores to procure repayment. It
must, however sometimes happen, and the deteriora-
tion of property in this Island unfortunately makes
it a matter of frequent occurence here, that the pro-
perty hypothecated falls short of the demand. Yet I
never heard it contended that the creditor must stand
or fall by the security, and could not have recourse

against the other property. of his debtor for the defi-
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ciency. The only difference between the two cases, is
that the person who lends his money usually hasin view
the profit to be derived from the trensaction in the
ghape of interest, whereas the receiving the deposit, in
cases like the present is purely a matter of indulgence
for the accomodation of the importer. And to be sure,
if the court could allow itself to be influenced by ar-
gument of expediency, it is evident that, if the oppo-
sition of the intervenients were allowed to prevail on
this ground, there would be an end of the alternative
at present allowed, and the collector would take care
that not a single bale of goods should pass the Cus-
tom House till the daty had been paid upon it in cash.

Again, there would be no mutuality between the
parties, if this argument of the intervenients were to
prevail. The Regulation directs that on the sale of
the deposit, the balance, if any, is to be paid to the
owner. Whereas if the Crown is to run the risk of
the deficiency in case of failure to redeem the pledge,
it would be but equitable that it should have tEe ad-
vantage of any surplus which might remain. If the
deposit were to be considered to be an exact and ab-
solute equivalent for the duties intended to be secur-
ed, it ought, as soon as the six months had expired,
to vest absolutely in the Crown.

It has been urged, and very properly, by His Ma-
jesty’s Advocate Fiscal, that this was a contract bet-
ween the (lovernment and the defeudant, with which
the intervenients had no concern and these latter parties
could not stand in a better situation than the defendants
themselves could have done. Itis unnecessary however
for me, after the opinion I have given as to the validity
of the objections themselves abstractly considered, to
enquire whether, supposing them to have been entitled
to weight, it would have been compsetent for the inter-
minents to avail themselves of them. I have stated that
the terms of the Regulation make it unnecessary, as far
as the decision of the Court is concerned on the
present occasion, to decide the more general ques-
tion as to the right of the pawnee to sell the property
pledged with him. But I am unwilling to pass that
point over in silence, first, lest any inference should be
drawn from the present decision in favour of such
fenaral right; and secondly, because I wish to acknow-
edge the numerous aunthorities which the industry,
exerted on both sides, has supplied to the Court, and
wl:ich z(llmy be of use to future suitors in cases similarly
aituated.
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M. Pothier in his edition of the Fandects, bk. L =13
5. sec. 18. and 19, saya“litheoredmbem posseasion
of the pledge, he’ may sell it" (sapposi lﬁ the debtor to
bave made default) “without any judicial authority. All
that is required is that he give }m oredilor nobice, lnd.
that he condact the matter fairly.” Again“if a cmdltor
wish to sell a pledge, which has been deposited with
him unconditionally as to the time of its redempti
should give his debtor notice three times to regeam it,
otharwise that it will be sold.” At the end of the- sec-
tion, indeed, Pothier observes that it had been decreed
hy Justinian that “where themode of selling the pledge

agreed upon, that mode shall be pursued: otherwise,
1t nhall be lawful for the creditor after notice (ex den-
untiatione) or by a ju e's decree, to ssll it at the
expiration of two m such notice or decres’:
he adds in a note ntDmm!Izm (de pignoribus) endeavours
to prove the intervention of the two years was only appli-
cable to the case of a creditor,wishing to be dechraé,
owner of the pledge, that is, that the propert
the default of mdem tion, has vested in lumsei[ the
tha creditor. Vlz)et hb 20 tit. B, de distractrone
pigriornm et fgphvtk&carum, seems to agree with this
m.lon of Donellus. In Wilmot's treatise on the
lish Iaw of Mortgages, it is sald by the Civil law
in case of delay of payment, the creditor had power to
sell the pledge, allowing his debfor two years after
nofice given to redeem it. However this may
be, Voet distinctly says (sect. L) that one or mare
notices (usimg again t{m word denuntialio) should be
given to the debtor before proceeding io the sals,
which he obeerves afterwards (sect. 5.) should be con-
ducted in a formal manner, and by public auction,
particularly if it be of real property; and he carries
this principle of publicity so far that he goes on to
say (sect. 6,) that the mode of selling pl which
has been established by the law olfn%e plade, or by
ancient cnstom, shall be observed and shall not be Js-
parted from by private contmets 'between dehtor and
creditar. .80 that even a stipglalon that a oredityr
shall be allowed to sell by his. ewn private authority,
shall not do away with the necessity of a public sale,
for which position be cites a case from Neostad! p. 249,
which has bean also relied upon in thiy case by the
intervenients. dylife p. 634, limits his previous more
general doctrine to the nght of the creditor to .sell,
and says that this shounld be done by .virtue of &
jndge’s decrea, 8o Domat bk 3,.tit. 1, sect. 3 par. 9,
thus expluins the-creditor’s rpower of selling. “We do
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not say in this article that the credifor may sell the
pledge, but only that the pledge may be sold. For by
our usage, the creditor cannot of his own authority
sell the thing he has in pawn or mortgage as he might
have done by the Roman Law. But the thing must
be sold either with the debtor’s consent or by authe-
rity of justice.”

The English authorities, of which I am only aware of
two which bear immediately on this point. are more
favourable to the right of the creditor to sell. In
Jacob's Law Dictionary title Pawn, it is said, that if
goods are redeemable at s day certain, it must be
strictly observed: and the pawnee, in case of failure of
payment at the day, may sue them, and cites 1 Roll
Rep. 181,215, A later dictionary of Tomling’ adds:
“But still the right owner has his redemption in equi-
ty as in case of mortgago,” citing 1 Inst. 205. 1 have
looked at the authority last mentioned and certainly
find nothing to warrunt the addition of Tomlins. At
all events the right of redemption, as the Advocate
Fiscal has observed, must be examined before the
pledge has actually been sold.

The other English authority is the case of Potloni-
er v. Dawson, Holt's Rep. 385, in which Lord C.J.
Gibbs, is reported to have said that “when goods are
deposited by way of security to indemnify a party
against a loan of money, the lender's rights are more
extensive than such as accrue under an ordinary lieu
in the way of trade. It may be inferred that the con-
tract was this: If I, the borrower, repay the money,
you, the lender, must redeliver the goods, but if I
fail to repay it you may use the security I have left
to repay yourself. I think, therefore, the defendant,
the pawnes, Lhad a right tosell.”

The authorities to which 1 have alluded and the
greater part of which were cited at the bar, are not,
it must confessed, 80 conclusive or so consistent with
each other as might have been wished. But thus
much may, I think, be inferred from them, that though
the lapse of two years may not at this day be requir-
ed to intervene between default of payment and the
sale, yet that it would be much more prudent, as Van-
der Linden in his Iustitules p. 180 observes, for the
creditor to obtain the authorization of a court previous
to proceeding to a sale. That some sort of notice is
necessary to be given to the debtors, appears to be
agreed by all the authorities from the Civil Law.
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And from the use of the word denuntiatio, I should
say that there should be something more thun & mere
intimation in the ordinary sense of the word. A cit-
ation to the court having jurisdiction, answering to
the English term “rule fo show cause,” would, as it
‘appears to me, be the mode which would most satis-
fy the force and meaning of the Latin expression,

To return however to the case immediately before
me: the judgment of the Court is that the opposition
of the intervenients be dismissed and that the Go-
vernment do recover against the defendants the sum
of £ 228. 5. 113 which has been proved to be still due
for the duties.

Judgment hiving been thus given for the Crown,
the question arises as to the right of preference over
other creditors, the Advocate Fiscal insisting on
the general rule, that the Crown is entitled to a pre-
ference till the subject’s execution is complete; Mr.
Staples, on behulf of the intervenients, contending
that no such preference exists in the present instance,
from the defendants being insolvent.

The principal, indeed I may say, the only authority
cited on the part of the intervenients, which goes the
length of supporting this denial of the ordinary rule
of preference, is the following passage in Vander Lin-
den’s Institutes, lib. i ch. 12. sec. 2. p. 174, according
to the KEnglish translation lately published by Mr.
Henry. After stating (among other instances in which
the law gives a tacit right of mortgage to the Crown
on the goods of those who are in any way employed
in the cnllection of the Revenue), the author is made
to continue thus:—

“In other cages, when the Crown is a creditor with
others of an insolvent estate, it has no further right
than other ereditors.” for which latter position is cit-
ed a Resolution of the States of Holland of 25th Feb-
ruary 1678 in the Groot Placard Book 3. D. p. 591
That resolution has, Iam assured, been faithfully
translated, and as far as I am able to understand the
purport of it, by no means supports the dictum which
Vander Linden, or the translator, has pronounced
on its authority. It appears from the preliminary
matter which forms the much greater part of the
instrument, the Resolution itself being very short, that
a quesbion had arisen whether the management of u
certain insolvent estate should remain with the
Scheepen, the Court of ordinary jurisdiction, or should
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devolve on certain commissioned judges who claimed
the right of superintendence. It was a guestion of
jurisdiction rather than of preference, which latter
point indeed was left to be decided by whoever should
have the management of the estate: Accordingly,
the Resolution decrees “that in case of insolvency
of any estate, of which the states might be one among
other creditors, in such a case the suid states cannot
be considered otherwise than in privatorum loco in all
judicial acts done with respect to the said eatate; and
thorefore the ordinary judge of the place must, with
the concarrence of the creditors, allow the appointment
of a curator, for the administration and sale of the
property, the depositing of money, the proceeding
about the right of preference ete.

All that appears to be decided by the Resolution is,
that Goverument shall not sit as judge in its own
cause: that if it have a right of preference (a point not
decided by the Reeolution), it must be content to
receive that privilege as awarded to it by the ordinary
tribunal. It is remarkable that the words in Vander
Linden, “in other cases” are put in contradiction to
the cuses coutemplated in the preceeding passaye:
namely, cases of cluims against persons employed in
the collection of the revenue. The passage, therefore,
which is supposed to rest on the authority of the
Resolution, mast be intended to apply to claims against
others than those employed in the collection of the
revenue: whereas the estate in question in the Resolu-
tion is expressly declared to be that of a late Collect-
or of the Revenue.

With the exception then of this doubtful anthority
from Vander Linden, the writers on the Civil Law,
which lbave been cited and whom I have consulted,
agree with the rule of preference us it exists in Eng-
land. And I shall simply content myself theifore,
with refsrring to the respective authors :(—

Potheir 1ib. 49, Pandectarum, tit. 14, de jure fisci sec.
39, 40.  Voet ad Pandectas, 20,2, B et seq.  Heinecit
Elem Jur. Civilis 47, 14, 290. Groot's Inleiding, 9, 48,
15. Vander Kessel ad Grotium, 2, 48, 456 and 456.
Domat, bk. 3, tit. 1,8,5, par 18 ef seg. Wood’s Crvil
Law, p. 220. Van Leewwen, p. 358—300.

It is therefore, decreed that the present claim be
satisfied out of the property of the defendant in prefer-
ence to other creditors.—(Per the Bupreme Court of
Judicﬁtﬂl‘e). Digitized by Noolaham Foundation
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July 6, 1822.] [Ram., Rep. 1820,—'33, p. .55
High Court of Appeal
Provincial Court of Kolpentyn No. 2364.

Rosayro v. Casie C etty.

Prescription—Trust property—Is surviving parent in
possession of what was once communal property trustee
Sfor children?— Disability— Ability to sue.

1. That no limitation will run against trust is a rule of
English equity, against the justice or propriety of which it is
impossible to state an objection.

2. Prescription runs against a4 suceccssion, though vacant,
ahandoned and without a curator, or administration, and
those to whom the estate is due cannot plead disability.

3. That an estate Is not administered is no bar to the
running of prescription.

4. Prescription begins to run the mement that the party
to whom a right acerues is able to sue.

Judgment

There are many points offered for the consideration
of the Court in this case, but that which isfirst to be
¢onsidered (for on its decision will dapend the necessity
of guing into others), is the plea of prescription offered
by the appellant, Rosayro. He pleaded this in reply
to a demand made upon him as executor to his father.
The demand is of the maternal share due to the wife
of the respondent Casie Chetty, as danghter of the
testator’s first wife who died in 1892,

The suit is brought in 1821, nineteen years after, and
ou the first view appears to be barred by the lapse
of time. But it is replied that, on various grounds,
the limitation should not apply in this case. Thesae
are, a8 I collect them the three following:—(1) That
this i8 a case of trust, againat which, by the Equity of
England, no limitation will oceur. (2) That the testu-
tor and his children must be considered as tenants-
in-common of the pmperty of his wife and their
mother, and that his possession therefore could not
be taken to be adverse to theirs, so as to support a
title by prescription. (3) That as the tastator did
pot take out administration to his deceased wife until
1818, the respondent could not have brought his suit
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That no limitation will run against a trust is a rule
of English equity, against the justice or propriety of
which it is impoassible to state an objection ; aug though
it is not specifically recognized in the Dutch Roman
Law, I should feel very strongly inclined to support it
where the case seemed to call for its operation. But
how can this be called a trust? Itis cleur that there
i no document by which it is so described, and 1
know of no construction of law, from which it can be
inferred that the testator was a trustee. The property
of the mother after her death was by the Dutch
Romuan Law vested in her children so far as their
portion went, and not in him, and his possession
of it could by no construction of law of which I
am aware, be called that of a trustee.

And this is proved the more strongly when we come
to comsider the second objection, that the testator
and his children must be considered as tenants-in-
common of the property of the mother. There is no
principle more firmly established in the Dutch Roman
Law tﬁan that the death of either party totally ex-
tinguishes the communio bororum between married
people: Omnis societas (says Sande) morte alterius
soctorum finttur nec ad haeredem socii transil etam
ex pacto, lib. 2 tit. def. 9. “Al] partnership is concluded
by the death of one partner nor can it pass
to the heir of the deceased even by agreement,” see
also Van Leeuwen's Dutch Roman Law 4 93 sec. 7. p.
413. If then the community of property expired with
the mother, the possession of the testator was not the
rossession of the children, and this prineiple, brought
{)y the way from the English law, and founded upon
another principle of that law, which disables one
tenant-in-common from suing another, cannot avail
in the present case. I am not even prepared to say
that it would in any other, as the fundamental prin-
ciple does not appear to be recognized by the Roman
Dutch Law,

But it is decisive of this point that the very kind
of claim in question of the _ci:iseased is by the Civil
Law limited to five years after the right has accrued :
that right sccrued by the death of Martha.: af ultra
quingquennium post_aditionem numerandum separatio non
postuletur. Dig. 42, 6. 1. sec. 13.

The third objection is founded upon the alleged in-
capacity of the respondent to sue, as the testator did
not take out letters of administration to Martha
until 1818, and for illustration the case of Jolife and
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Pitt aod others in 2 Vernon 694 is cited. There both
parties were absent from England when the debt was
contracted; on the plaintiff’s return to Eugland in 1702,
he commenced proceedings against the absent defend-
ant which were regularly continued to 1706. The
defendunt died abroad in 1706, and his executor
catne to England in 1710 and proved his will in
chancery against the executor and some other crodi-
tors who opposed his cluim. It is quite clear that
until the executor came to England, the plaintiff
could not carry on his suit, becanse there was no
one within the juriadiction whom he could sue, but
the case was by no means supports the gemeral po-
sition drawn from it; for had the executor been in Eng-
lnnd before he proved the will, he might have been
sued, if it could be shown that he had intermeddled
with the property of the deceased.

But the Civil Law gives the true rule by which pre-
scription is governed, and it is perfectly consistent
with what I have just statad. [In primis exigendum est
nt 8it facultus agendi Dig. 44. 3'sec. 1: it is necessary in
the first place, that the plaintiff should have a power
of bringing his action; and from this follows directly
the rule of practice, conira non valentem ere non
currit proescriptio—“against him who is disabled from
suing, prescription does not run.”

To apply this rule here, let us see whether the res-
pondent was disabled from suing for the maternal in-
heritance of his wife, from his marriage in 1805 to 1821.

It ia very clear to me that he lay under no disability;
he was in the language of the law wvalens agere; the
property was in the hands of Simon de Rosayro, hold-
ing it certainly notin any privity of title with his children,
at any period from 1802, when her right accrued, to
1805 when she married. The respondent’s wife might
have, if she found it necessary, demanded her maternal
share; after that period her husband had the same full
power; there was no absence of either purty, no dis-
ability of either to commence or defend a suit. It was
at all times in their power, if the form of the Dutch-
Roman Law were to be followed, to apply to have
a curator appointed to the property of Martha; or if the
newly introduced form of administeration were looked
to, they might have obtained it as creditors of that
propartv or if, what appears to have been the true
legal condltwn of the parties, Simon was in adverse
possession of the property, they might have sued him
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without any further form, he was always forthcoming.

“The term of prescription” says Pothier, “ruus

ainst a suggession, though vacant, abandoned, and
without a curator, for the creditors of such succession,
who are persons having an interest in the preservation
of the rights of succession, may procure the appoint-
ment of acurator: threfore they cannot avail themselves
of the rule, non contra valentem agere, non currit proes-
criptio. Evan's Potheir On Oblig p. 454 sec. 650.

It is indeed further urged in this case that Simon de
Rosayro, in taking out administration in 1818, called
upon persons having demanda upon the estate, to make
their claims, and that this waived the prescription. Had
he specifically called upon the heirs to come in and
take their maternal inheritance, it might have had
this effect; on the contrary, his account directly states
him to have discharged their claims, and at all events,
80 vague an invitation cannot raise up a new right in
the respondent, if it had been, as I c.ncieve, utterly
extinguished by prescription in 1807 or 1810.

And taking out of administration to Martha seems
to have created much of the difficulty of this case
and the difficulty shows how very cautiously
a branch of a totally different system should
be transferred to any code of laws. The Dutch
Roman Law (notwithstanding what the Provin-
cial Judge has been pleased to propound) knows
nothing whatever of adminpistrations, which are de-
rived wholly from the English Code. How an admi-
nistration to Simon could operate at all upon the
rights of the respondent and his wife, vested absolute-
ly by the death of Martha, I can in no wise conceive;
or why it should have been thought necessary by Si-
wmon to take it out—indeed the whole subject of these
administrations in the subordinate Court is involved
in a perplexity, which it would be a matter of public
utility to have explained by competent authorities.

Thinking, as I do, that this suit is barred by pres-
cription of five years, I do not think it necessary to
go further, but I feel that by this opinion, the sub-
stantial justice of the case will be met. Itis perfectly
clear to me that the respondent supposed himself to
have given up all demand to the maternal share by
accepting the dowry, for he did so at a time when the
Thesavalamai was believed to be the law of Calpentyn
—and by that, law he  .would, bave been barred. A
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subsequent discovery that this code did not prevail
there, and a subsequent quarrel which cut him off
from the favour of his father-in-law are in my mind,
the real grounds of this suit, and the claim after hav-
ing been utterly extinguished by the law of prescri

tion, has been revived in consaquence.—(Ber The

High Court of Appeal.)
@

No date] [Ram. Rep. 1320—’33. p. 128.
No name of Judge.

Selbinan Appu v. Hopman.

Joint_will—When binding on survivor— Roman-Dutch-
Law— Fidei commissum—Joint property— Remainder.

The survivor 18 bound by the joint will when one of the
persons named, with the consent of the other, or both with

reciprocal consent, make the other named person heir of the
estate by way of fldel commissum, substitution or usufruct.

Judgment,

Per the Supreme Court of Judicature. This case
comes before the court on a plea by the defendant to save
property from an execution issued out of this Court
de bonis propriis on the suggestion of a devasiavit. She
pleads that the property is secured to herself and her
children by a deed entail, called a fidei commissum
The Dutch Law on the subject of jidei commissum
between husband and wife, in those cases wherein they
jointly execute a will disposing of the joint property,
has been variously interpreted; and I find that so re-
putable an author as Grotius, in his Inleiding, bk.
2. ch. 15, sec. 9. bas stated the law erroneously. @ has
however been corrected by Voet, and Van Leeuwen in his
Censura Forensis, in which latter authority, the distinc-
tion is precisely drawn, where the joint will binds the
survivor and where the survivor is at liberty to
make a distribution of the property contrary to
the terms of the willl. It appears in the Cen-
sura Forensis pt. 1. bk. 3 ch. 11. sec. 7, that the survivor
is bound by the joint will only in one case, namely,
the case in which one of the persons named, with the
consent of the other, or both with reciprocal consent,
makes the other named person heir of the estate,by way
of fidet commissum, substitution, or usufruct. In this
case, as each partner is benefited by the will thus
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made, it would be very unjust that the survivor should
have the power of depriving the persons entitled in
remainder of that advantage for which the testator has
paid a sufficient consideration.

In this case, however, the survivor does not come un-
der either form or the spirit of the law. She would be
at liberty to frustrate the intention of the testator,
and her creditors have & right to the same benefit to
which she is herself entitled.

Therefore this execution must be against the moiety
of the joint profite. Moiety of each house to be sold.

g

July 30. 1821] [Ram. Rep. 1820-"33. p. 27
Ptesent Giffard, C. ], and Ottley, J.,

Giffening v. VanDerstraaten, No. 2017
The King v. De Heer and VanDerstraaten, No. 3171
The King v. De Heer and Vanderstraaten, No. 3172.

Fraud— Preference—Crown a creditor—

A judgment confessed to the Crown evidently without con-
sideration, by a debtor, in fraud of his other (real) ereditors,
is valid as between himself and the Crown, but invalid as
against his other (real) creditors. .

In these cases, the first of which has been eight years
depending in this Court, it is now our duty to pronoun-
ce judgment.

All the interests concerned seem now to be fully be-
fore the court and all the facts fully within ita cogni-
zance.

The first suit in point of order is that brought by
the administrator of Mr. B, A, Giffening to recover
from Mr. P. V. Vanderstraaten a sum of upwards
of 26,000 Rixdollars due to the intestate. This suit was
instituted April 20th 1813, and after an ineffectual at-
tempt of the defendant to delay it by a plea of a pending
petition for Cessio Bonorum, judgment was on the 7th
July given for 21,971 Rixdollars and execution awarded.
The petition for Cessio Bonorum still however depend-
ing, the plaintiff was prevented from deriving any ad-
vantage from his judgment, until the prayer for the
Cessio was withdrawn in June 1814. The execution
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ho.we‘var was carried into effect and the sum of 4559.7.3
paid into Court.

This prayer of Cessio was filed by the defendant on
the 7th of July 1813, the very day on which the judg-
ment was pronounced against him. In the meantime,
and before the prayer was withdrawn, an information
was filed, November 10th, 1813, at the suit of the
Crown against the defendant, as security for the ar-
rack rent of Negombo for the year 1811—12, claim-
ing the sum of 4,737 Rds 11 fs.

The agreement of the arrack renter with Govern-
ment was produced, by which it appeared that two
other persons, Vandenbosch and Pieris, were securi-
ties to Government, but a paper was filed December
20th, bearing date May 4th, 1811, by which the de-
fendant engaged to answer for any arrears to Govern-
ment. To this information the defendant gave no op-
position whatever, and judgment was given for the
Crown for 6,011 Rds., on which execution was award-
ed, and there appears appended to the proceedings
the order of this Court to pay the sum of Rds. 4,747,
levied by that execution, to Government forthe use
of His Majesty, and the receipts of the Collector
shew that this was done.

By these means, the estate of Giffening was pre-
vented from reaping any advantage from the judg-
ment delivered in its favour in 1813 until January
1817, and in that month when (the Crown being ap
parently satisfied), Mr. Giffening might have hoped
for execution, a new delay was interposed by the
guardian of Mr. Vanderstraaten’s children coming
forward to claim their maternal share of inheritance.
This claim Mr. Giffening opposed by intervention, and
demanded an investigation as to the state of the de-
fendant’s property at the time of his wife’s death, an
investigation which occupied a considerable period of
time.

Before the report of the commissioners appointed
to this investigation was made, two new suits were
institated by the Crown against the estate of the de-
fendant, one for a balance said to be due on the exe-
cution in the former case, and the other for arrears
of rent of the year preceding that for which the form-
er suit was brought.

In these casesitis stated, and not denied, that Mr.
Giffening desired leave to intervene for his intereat,
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that the presiding Judge was new to the business of
this Court, and unfortunately permitted himself to be
misinformed by an officer of the Court as to the
practice, and that Mr Giffening was deprived of the
opportunity of shewing that the Crown had no real
demand on the property of the defendant.

Judgment was accordingly pronounced for the Crown
aad execution awarded, 30th June 1819; upon this exe-
cution, & motion was made, 22nd July 1819, stating
that the sum of Rs. 9311. 4. 2 remained in the Treasury,
the halance of the former execution. Soon after Oct.
1819, the guardian of Mr. Vanderstraaten's children
and Mr. Giffening intervened for the several in-
terests,

In April last, 6th April 1821, the commissioners
made the reports as to the state of Mr. Peter Vander-
straaten’s property at the time of his wife's death.
By that report, the balance to his credit on the 31lst
January 1806 stood at Rds. 693.7 3. of which a portion
belonged to himself, and the material share of the
children is diminished to Rds. 277,52 instead of Rds.
4807 claimed by the guardian, on the foot of an ac-
count filed by Mr. P. Vanderstraaten in 1807.

This is a chronological statement of the progress
of these several cases, from which we observe that the
administrator of Giffening, who had in 1813 establish-
ed a domand and obtained judgment for Rds. 21971,
has by suit after suit successively arising beez pre-
vented from receiving any advantage from that judg-
ment for 8 years.

The question for the Counrt is in the first instance
the claims of the intervening parties.

That of the administrator of Giffening is founded
upon an unimpeached judgment of this Court given
8 years ago: that of the guardian of Mr. Vanderstraa-
ten’s children, upon an account furnished by Mr. P.
Vanderstraaten himself, two years after his wife's
death, and stating the sum of Rds. 12019 to be the a-
mount of his property on the 31st January 1805, to
480 Rds. of which his children would be entitled.

This claim we have directed commissioners, totally
unconnected with the parties, to examine. They have
done so minutely: they have examined the book, ac-
count and papers, as furnished by Mr. Vanderstraaten

bimself, and they have carefully balanced all his seve-
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ral concerms: the result is that inastead of 12019 Rda.
his whole credit on that day did not exceed Rds. 693.
7. of which it should seem that he himself would be
entitled to 416. 2. 1. and his children to 277. 5. 2.

To this report objections have been made of a very
extraordinary nature, that the commissioners, having
made some allowances of items only supported by the
defendant’s own asseriion, were bound to admit all
his assertions; but it is obvious that many items might
be such as to be in themselves indisputable, to con-
trast or investigate which would be idle or unneces-
sary, while others supported by buare assertion would
require some strength of proof to give them credit.
If every item of the account, refarregl to proper and
uninfluenced persons for examination,is to be disputed
and investigated afresh at the bar, this litigation, scan-
dalously protracted as it has been, would be only
now in its commencement.

It is our decided opinion that the report of the com-
missioners is that upon which we should act; the only
proof offered in the case is the assertion of the de-
fendant, and every item allowed is almost gratuitous
on the part of the Court, and in fact only admitted by
the Court in favor of the children, in the absence of
better evidence. We can therefore only pronovnee the
guardian to be entitled tothe sum of Rds. 277.52,
with an equal sum for interest from the 31st January
1805. This sum we conceive to have a prefer-
ence to the debt to Giffening’s estate, and to be pay-
able in full so far as respects that estate.

Having thus settled the gquestion as to the children,
we come to the judgments on behalf of the Crown.

It has already been stated that the administrator of
Giffening was prevented, by misinformation given to
the judge, from intervening in the cases which led to
these judgments, and it is asserted by Mr. Giffening
that his object was {o show that the whole proceed-
ings were founded in a fraud of Mr. Peter Vander-
straaten, who, by confessing these debts to the Crown,
sought at once to deprive him of the fruit of his
judgment of 1813, and to screen at the same time a
friend of his own, the real debtor to the Crown.

It was a question of some difficulty with us whether,
as these judgments bhad been given for the Crown by a
competent Court, we had power to inquire into the
consldera.tlon upon which they were founded, or to
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entertain the question whether they were tainted with
fraud.

We have considered this guestion anxiously, and we
find ourselves supported by authorities in the conclusion
to which we have come, that, although, as between
the Crown and Mr. P. Vanderstraaten, these judg-
ments must be and always countinue to be valid, yet
that as against third persons, creditors of Mr. Peter
Vanderstraaten, they caunot avail, if they appear to
have been founded in fraud. Aund iu our view of the
case we are forced to beliove that every step of Mr. P.
Vanderstraaten's proceedings, as towards the estate of
Giffening, has been marked by the most scandalous
fraud.

The first attempt at fraud was the interposition of a
petition for a Cessio Bonorum, to delay the suit
brought by Mr. Giffening to recover the amount due
to the intestate's estate, and this in the teeth of his
own account signed by himself and filed by the plain-
tiff. Defeated in this, and execution awarded against
him, he (1813) interposed a petition to stay the execu-
tion, on the ground of the depending Cessio. Before
the Cessio is abundoned, he comes forward to ad-
mit a debt claimed by the Crown, of which no evidence
whatever was given but a short note written by himself
and produced after Giffening had judgment, by which
of course his property was bound, and it is remarkable
that this note is filed on the very day, 20th December
1813, on which he also filed his account as required in
the process of Cessio Bonorum.

I make this remark, because, in looking through his
first accounts filed on lodging the ypetition, I diseover
no acknowledgment of any debt or security to the
Crown, although in the account filed on the 20th of
Deec. 1813, there is a sort of casual notice at the foot
of the account stating his liability to those demands.

It is further remarkable that his name does not ap-
pear to any formal instrument as security for the rent
claimed ; on the contrary the contract with the renter
states two other persons to be the security but Mr. P.
Vanderstraaten says he was counter security for these
persons.

‘Whether he was s0 or not, it is quite clear that he
has interposed to favor those persons, at the expense
of the creditor who had judgment against him, for al-
though he migh%giﬁggbyg%gﬂ%’]%@%[fﬂ he were security)

ation
noolaham.org | aavanaham.org



70

the privileges given by the law to a security of requir-
ing the discussion of the principals he has not done so,
but immediately passed himself into their places by
this admission ; whether this admission, if then con-
tested, would have been held valid against his other
creditory, it is not necessary to inquire. The suit ter-
minated 1n ju ent and execution, and it appers by
the records of this Court. that the execution was
satisfied.

We now come to the suits, still depending. One of
them is for a balance of the very execution thus re-
corded to be satisfied: this too without any hesitation
is admitted by Mr. Vanderstraaten. As against him,
this admission is valid ; as against his creditors, we are
of opinion that it is fraudulent and unavailing and evid-
ence of gross fraund in the defendant.

The second Crown case now depending is, as I have
stated, for the rent of a year previous to that decided
in 1813: how this has happened it is not for us to
inquire: the officer of the grown does his duty accord-
ing to his direction; tut here again we have to lament
that the plaintiff was not allowed to intervene. There
is not a shadow of evidence in the case that the defend-
ant was security excepting his own admission, upon
which little reliance can be had, and a letter of his own
writing eight years after the transaction and five years
after hg[r. Giffening’s judgment, containing a similar ad-
mission; and so far from Mr. P. Varderstraaten appear-
ing by any other evidence to be security for this rent,
the proceedings of the Provincial Court of Colombo
have been given in evidence, by which it appears that
two other persons are at this moment actually sued
by Government in that jurisdiction, as securities for
the very rent in question.

If to all these acts of Mr. Vanderst-aaten wers added
the striking fact of his endeavouring by a mis-state-
ment to secure the sum of Rds. 4,807 for his own family,
to the injury of his creditors, we complete the picture
.o_fdcomplicated fraud which the cases present on every
side.

There is one circumstance to which, for the sake of
an individual holding a very confidential office in this
Court, we must advert. When these cases first commen-
ced, and strong imputations of frand were made, as
they were from the beginning made, against Mr. P.
Vanerstraaten, it was the positive direction of the late
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Chief Justice, that the Registrar, Mr. Vanderstraaten's
brother, should abstain from acting officially in any
inatance where Mr. P, Vanderstraaten was concerned.
The caution becarae the wisdom of the excellent judge
and we are happy to believe has been rigorously ob-
sorved by the Registrar, throughout the whole trans-
action. As gunardian of his brother'e children, he could
not help allowing his name to be used, but any further
we are convinced that he has not interfered. In the
instance of misinformation given to the judge, it was by
another officer, and we rather attribute it to ignorance
than design.

In making this decision it should be clearly under-
stood that it does in no wise invalidate the judgements
obtained by the Crown against Mr. P.Vanderstraaten; as
against him they are in fullforce, but theutmost length
to which we go 18 to declare that Mr. P. Vanderstraaten
could not by a fraudulent confession of a debt to the
Crown in 1818, take from the administrator of Giffen-
ing the frunit of his judgment obtained in 1813, on which
execution has been had and the money levied, and since
that time detained in Court, merely to answer the de-
mand of Mr. Vanderstraaten's children.

It is our decision therefore that of the amount now
in the Treasury, the sum of Rds. 277 -5 -2 (doubled
for interest) be paid in full to the guardian, his debt
having preference, and the balance {o the adminis-
trator of Giffening’s estate, with their costs. (Per
the Supreme Court of Judicature)

L
Jan. 13, 1823.] [Ram. Rep. 1820133, p. 59.
Present Giffard, C. J., and Ottley, I.,
Pietersz v. Carr.
No. 3983.

Warranty of title— Eviction—Caveat Emptor— Roman-
Duwtch Law— Notice— Citation—Slaves—Inplied warranty.

1. By the English Law caveat emptor, the seller not being
bound by any other than an expressed warranty, but not so
by the Roman-Dutch Law.

2. The purchaser, if the property be claimed by another
person, is bound to give the seller notice, and under such
Notice, the seller may cowre in and put himself in the place of
the purchaser to defend the suit in the first instance.

3. Buch notice must be I‘;fncitatlon obtained on petition from

the court during the pen of which the principal suit is
guspended and it must be before ltiy comem?ﬁo inpurdar that

the seller may judge how he ought te.plead [Sce Notes.]

noolaham.org | aavanaham.org



72

Judgment.

In this case the plaintiff sues for the price of some
persons purchased by him from the defendant as slaves,
the title to whom was afterwards evicted upon trial in
this court. Itisnot alleged that the defendant was
aware of any defect in his title, or practised any fraud
to mislead the plaintiff. This suit is brought against
him on the general principle, that the vendor of any pro+
perty couveys a direct warranty to the purchaser, even
though it be not expressed.

There is certainly this remarkable difference between
the Dutch-Roman Law and that of England. By the
English law the principle of caveat tor is enforced,
the purchaser runs =all risks, and unles the npature of
the sales implies a warranty, the seller is not bound
by any other them a warranty directly expressed. But at
the same time that the Roman-Dutch Law imposes this
consequence upon the seller, it furnishes him the means
of protection. The purchaser, if the propety be claimed
by any other person, is bound to give the seller notice,
and under that notice, the seller may come in and put
himself in the place of thepurchaser to defend the suit in
the first instance, instead of leaving his interest to the
negligent, or perhaps to the fraudulent, management of
another. To enable him to do so, the law points out the
mode and the time in which the purchaser must give
him notice: It must be by a citation obtained on peti-
tion from the court, during the pending of which the
principal suit is suspended, and it must be before litis
contestatio in order that the seller may judge how he
ought to plead. On these conditions only can the pur-
chaser, if evicted, assert his claim of guarantee against
the seller.

‘What I have just said asto the time and mannr
will appear from Dampkouder, p. 303 P. C. 131 and
Van Alphen in the seventh chapter of the Papegay
where l’ie form of a petition is fully set forth. In
the Placard Book, ITI. p. 790 in the Instructions to
the Courts of Holland pp. 115, 116, 117, 233 et seq.
will be found the same, as we have just stated it.

In this, case the plaintiff insists that the defen-
dant had all necessary notice. In this we cannot
agree with him. The Lw points out a regular legal
course, and by no other course cun a plaintiff obtain
the advantage of a guarantee. Nor can the plaintiff
complain : if theilaw gives an sdvautage, it gives it only
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upon terms which must be complied with. The prin
ciple of gnarantee is an advantage which the law of
England does not give, and to obtain the advantage on
that principle, the proper course must be pursumed.
In this particular case, it may be said that the land was
enerally known to be as it really is. For this we
owno remedy: it probably has become forgotten from
no case of guarantee having beer brought before this
court.

Decree for defendant, without costs.—(Per the Sup-
reme Court of Judicature)

W
Notes.

1. Noteon Thke King v. DeBedier, p. 52

The Customs Regulation No. 9. of 1825 has been repeal-
ed, ita place being taken by subsequent legal enactments.
Bee Ord. No. 17 of 1869,

9. Note on Rosairo v. Casie Chetty, p. 60.

The Prescription Ord. No. 22 of 1871 doea not make any
exemptions in favour of trusts while Bec. 16, enacts certain
exemgtduns but itis goodlaw (In England) and in Ceylon
(by this Judgment) that a trust {s exempted from prescrip-
tion. By 8. 8. C. C, 81 it would seem that prescription does
not run against & pledge solong as money is due on |t.
8o Lorenz’s Ciril Practice p. 82 citing Dutch Jurists.

8. Noteon Giffening v. VanDerstraaten ete. ete. p. 66
and The King v. DeBedier, p. 52.

The privileges of the Crown as a creditor ln Ceylon are
greater than in England. In England the Crown has no
Eglority (Manson's Bankruptey Law, ed. 1904, p. 177). In

ylon it is otherwise.

The subject is dealt with briefly In Pereira's Institutes of
the Laws of Ceylon, vol. I, pp. 20, 21, 41. The following may
be noted as bearing on the point :—

Ord. No. 14 of 1843, Bec. 5.
Marshall’s Judgments, 532.
Austin's Reporte 28.

Morgan's Digest, 58.
VanDerstraaten’s Reports, 89 .

Creasy's Reports, 138, -

gl.ol'ia;nz't:1 e ris, 319 . ;
oseph an ven's Reports, 61, - =~ °*

QGrenler's Reporis, for 1873, p. 28

68.C. C. 4

78.C. C. 139

98 C. C. 78

Some of these cases will appear in full in subsequent
pages of these Revised Reports. i
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4. Note on Pietere v. Carr, p. 71

On the subject of eviction, warranty of title etc., see Voet
22, 2, also Berwick's Translation and Notes pp. 484-5%0
and pp. 476-494¢. Bee also Maasdorp’s Grotiunﬁ)p‘ 362, ass3,
384, 377-381; Opinlons of Grotiug pp. 686-634: Kotze's Vun
Leeuwen vol. {1 pp. 143-144.

The following cases may be noted here, reserving full
reports of the principal of them in these Reports:

78.C.C. 60. Warranty of a horse.

18.C.C. 25. Private purchaser bidding at Crown sale of
same land cannot complain of eviction.

18.C.C. 54 Where vendor fails to give possession to
vendee, action lies onlg for damagea or specific
performmance- (See 3 B. C. C. 81)

C. 158. No warranty of title passes ata flscal’s sale.
C. 129. Cause of action occurs when purchaser fails
to get possession,

28.C
78.C

7 8. C. C. 197. Summoning vendee as a witness (8 not notlce
to warrant and defend.

1 8.C. C. 101. Vendee has no right to compel vendor to inter-
vene in & suit as a party.

5.N. L. R. 184. In doubtful cases the intendment of a deed
must be construed against the vendor.

2. N. L. R. 309. Notice not necessary if vendee could prove
that vendor had no manner of title.

1 Bal. Rep. 8. Cause of action of purchaser in possession
different from that of one not in posasession. (See
1C.L.R, 29, 1. 8.C.C. 54)

Rawm. Rep. '77, p. 317. Crown not bound to warrant and
defend title.

Austin 203-205. Warranty is implied, no clause in deed necess-
ary. Bee 2 Lorenz 120, Notice may go even
after issues joined. (But.see 2. C. L. R. 79). Bee
2 Lorenz 121 op notice after issue joined.

f. Lorensz 281. Warranty of horse

Ram. Rep. 1863—68, pp. 136, 344, 289, defect.
Bee. Perera’s Institutes ii. pp. 578, 577,

6. Note on Selman Appu v. Hopman, p. 64.

The quesation of joint-wills, their effect &c., will be fully
ussed later on under another case. For the present the
following references will suffice :—

Kotze's Van Leeuwen i, 318,334,
Van Der Keessel, 84,296,
Thﬂm@&ﬁtﬂd M-l\ﬂ@ﬁham Foundation
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Hunter’s Roman Law, 828.
VanDerstraaten’s Reporis, 1. 208.
Ram. Rep. 1872-'76, 48.

Vand. Rep. i. 97. 112.

Ram. Rep. 1863—'68, 104.

2, B.0C.C. 14.
2. 8.C.C. 194
5. 8.C.C. 82,
9. 8.C.C. 101
2. Browne's Rep. 10
5. N.L.R. :17,

Some of these cases will appear in full later on in these
Revised Reports.

hE P
April 29, 1822.| [Ram. Rep. 1820-33, p. 51.
Present Giffard, C. J,, and Ottley, J,

Raymond v. VanDer Laan.
Prescription-Lapse of Time.— Object of prescription.

The object of prescription is not that a man forfeits his
right by the lapse of time, but that as all human testimony
and documents are subject to death and deca{ that testimony
und those documents which existed atan ear fer dperiod mouy
in the course of years have been lost, and the defendant is
{)ambecbed against the chance incldent to our nature by the

w of prescription.

Judgment.

This suit is brought upon two bonds, originally
passed by the defendants in July and August 1793, to
the late Mr. Hendriksz, for the sum of Rds. 3,000 for
which at the same time a garden and certain slave
titles were hypothecated. The present plaintiff is the
heir, and in making his demand gives credit to the
defendant for payments to the amount of Rds. 1250,
since the death of the testator, reducing his claim to

" Rds. 1750.

The defendant by his answer admita the bonds, but
asserts generally that he has discharged them, and,
in the loose way in which pleading has been permit-
ted in this court, he was allowed at the bar to insist
upon a prescription in his favour from length of time,
a bond being prescribed by 10 years of non-claim.
By this the opposite party and court were, I must
say, misled into a question which, upon the slight-
est consideration, will appear to bave nothing to do

with the case, and evidence was sought and a
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good deal of difficalty experienced in the at-
tempt to take the claim out of the prescription,
by proving payments within the legal period. But
when the glf nature of a prescription is consider-
ed with reference to this kind o suit, it will be
found, even had it been regularly pleaded, to be un-
available in this case.

Prescription is intended as a protection to property,
by an enactment that, after certain time has elapsed
without a claim having been made, it shall be supposed
that the claim has been satisfied, although the evidence
cannat be then produced whioh could have proved it,
while memory of the transaction was fresh. It is aeé
that a man forfeits his right by the lapse "of time, but
that as all human testimony and document are sub-
ject to death and deeay, that testimony and those
documenta which existed at an earlier period may in
the course of years have been lost, and the defendant
is protected against the chance incident to our natare
Ly the law of prescription. But here the evidence
is remuining and enduring, not only to shew that the
tlebt ctie exist, but that it ims not been discharged,—
the hypothec in the hands of the plaintiff. In this
there can be no mistake, and this is a case in which
no prescription could avail, or indeed appear allowable,
had not the law for giving security to property extend-
ed its protection even to such a case and pemmitted 30
Yeurs possession to extinguish an hypothecary claim.

This term has not run against this oluim, and there
must be decree for the plaintiff with interest and
costs.— (Per Fhe Supreme Court of Judicature),

L
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Dec. 1826) (Ram. Rep. 182033, p. 80

Present Giffard C. J. and Ottley J.

Extent of Roman-Duitch Law in Ceylon in 1626 — Habeas
{gnnma—Arres.' Jor deht — English and Roman Dutch Laws of
santraet.

1. The Laws of Contract, except in & few matters, are the
same in prineiple in both the English and the Duteh Laws, and
it is therefore that English decisions are cited in Ceylon Courts.

2. Arrest for debt is not encouraged by the law. It s rath-
er an exercise of private, than a vindication of public justice.

3. The Bupreme Cowrt moy go behind the return to a
writ of Habeas Corpus.

Judgment.

* % # It has been always understood, and this
Court has always acted on the understanding that
the basis of law in thin Island, is the Roman-Dutch
Law, as administered at the period of the Conquest in
1796, “with such deviations, expedients and useful
alterations,” as, in the words of the Charter, “shall Le
either absolutely necessary and unavoidable, or evident-
ly beneficial and desirable.”

Such deviations, expedients and useful altera-
tions have been introduced in a variety of ways, some
by rtegulations of Government, some by this Charter
itself and the two later Charters. Some bave be-
come absolutely necessary and unavoidable, and others
have been so evidently beneficial and desirable as to
have been adopted as a matter of course.

Of those which have been affected by Regula-
tions, it is not neceasary to speak. Of the total change
in the course and practice of pleading both civil and
criminal cases, the Charter itself is the foundation
and directory. The introduction of trial by jury in the
Charter of 1810 was necessarily followed in practice
by the adoption of the only law of evidence which
conld consist with that mode of trial, the English
Law and thus, the whole cumbrous code of proofs,
full, half, and quarter, probabilities and presumptions,
tramed by the metaphysicial doctors in the closets, was
of necessity swept away, and finally, and not the least
beneficial or desiruble deviations was a constant refer-
ence to English authorities for the practical application
.;I.Ild explanation of legal principles common to both
aws.
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In doing this the Court has found little difficulty.
The Laws of contract,—except in a few unimportant
points, such as warranty, communio bonorum, 8. C.
Yelleiarum &c. and these have been always reverent-
ly observed,—are the same in principle in both the
Euglish and Dutch Law, and as all property in the
country fall under one description, nearly the same
law of contract or possession applies equally to a bale
of goods or to property in land, so that we can safely
adapt all our gecisions, as well with respect to landed
property as what in England would be called chattels,
to thesame law of contract and thus avail ourselves
of the latest English decisions on this law, instead of
resorting to the conflicting opinions of doctors who in
the repose of their closets never cun be supposed to
elucidate legal principles with the same success a8 must
attend the vivid discussions of an enlightened bar, and
the sound learping and calm investigation of judges,
reasouing in public and whose high character are a
stake for the purity of their decisions.

For testamentary law, the Charter has made ample
provision and given such precise direction as to the
Jaw to be observed, respecting every class, as no Court
can mistake.

The only great branch of jurisprudence remain-
ing is the criminal law [see notes) and in this as T have
observed, the Charters have enacted such extreme devia-
tions from the Roman-Dutch Law, that excepting a few
technical phrases, scarcely any of this law rematns.
The laws supplying its place is that set forth in the
Charter of 1801. The manner of pleading and the
whole course of proceeding are so accurately fixed as
to render mistakes nearly imposible. The Charter of
1810 is equally precise as to its object. The establish-
ment of trial by jury, and the introduction of the
English law of evidence has been admitted on all hands
to have been absolutely necessary.

Having thus, I apprehend, vindicated the Court from
the imputation, which has thus been hazarded, I shall
proceed, to the particular case before us. The prisoner
s brought up by Habeas Corpus, and I am happy to
find that the power of issuing that writ is no longer
denied ([see notes] Had it not been vested in this
Court, the King's subjects in Ceylon would have been
without a shadow of remedy against any oppression
which might be exercised. It is by the general spirit
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of clause 82 of the Charter of 1801, that this power
was asserted and exercised. By that Charter, the
Court is empowered to exercise a general superintend-
ence and control in all matters of eriminal jurisdic-
tion, and it i8 obvious that,. without the power of
issuing this writ, every attempt to exercise this sup-
erintendence and control would have been utterly
vain and powerless.

In the writ of habeas  orpus it is returned that the
prisoner has been arrested on a warrant in a civil
suit issued from the Provincial Court of Colombo
and we are told that we are so far concluded by the
return that, as we cannot look into the validity of
the proceedings of that court [see notes], we can in-
quire no further. This is, however, so utterly contrary
to the practice of the court from which we drew this
writ (see notes]—and it will not be denied that in decid-
ing upon the manner of such a proceding we may look
to the practice of the court from which it has been
adopted—it is contrary, I say, tothis practice that it
is not necessary to say more than that, in all things
not inconsistent with the fucts stated in the return,
the court may receive such explanations as may seem fo
show that it ought to interfere, even admitting the
trath of that return * * * *  Arrest fordebt is (if
I may say s0) not encouraged by the law; it ia rather an
exercise of private,than a vindication of public justice,
and is therefore not so rigorously aided and enforced as
arrest in criminal matters. Hence arise the numerous
privileged exemptions * ¥

[ Note—In the original judgment as reported by Mr. Rama-
nathan the first part is wanting. The portions here omitted
from Ramanathan's Reports deal with the privileges of deb-
tors against arrest. See notes.]

Lod
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Jan, 28, 1822] [Ram. Rep. 1820-733, p. 39.
Present Giffard, C. J, and Ottley J.

Huzham v. de Wass.
No. 3845,

Nudum pactum—uwant of mituality—Penal abligation—
damages—Account stated—Fraud—opening up qf ac
cou ntg—

1. An engagement without mutuaality is a nudum pac-
tum,

2. In penal obligations Courts of Justice are by law em-
powered to apportion the &nn.lty to the amount of the da-
mage ectually incurred. [See notes.]

3. Ap sccount stated, though otherwise conclusive, may be

opened up on the ground of fraud or usurious dealings.
[See notes.]

Judgment.

This suit is brought for the sum of Rds.™36,938.7
with interest at 12 per cent from the 15th September
1821, being the balance of an account current bet-
ween the plaintiff and the defendants, struck on that

day.

To the libel is annexed the account referred to,
signed by the defendants, who bad admitted their
signatures. Their nnswer denied being indebted in
the balance stated, but admits a balance of Rds. 16,
142.11 as stated in an accouut filed by them. The
replication of the plaintiff denies the accuracy of the
account furnished by defendant and insists on the
balance admitted by them on the 15th September.
The replication then goes into astatement of the plain-
tiff's case. By that statement, it is charged that the
defendants were originally indebted on a notarial bond,
dated 3rd March 1820, for the sum of Rds. 64,000,
in discharge of which, they had, from time to time,
paid Rds. 27,061.5, having a balance of the Rds. 36,
938.7 claimed in the libel. The replication then adverts
to a charge of Ra. 13,127.6 made by defendants for
teak sent to the Cape of Goad Hope, which it alleges
to have been a transactionin which the plaintiff had
no concern, further than recommending the defendant
to the agent; and to a charge of Rds. 100 per men-
sem for godown hire, which he states to have been
settled, and acknowledged by defendants to have been
gatisfied, by a nominal payment of one Rix dollar per

Digitized by Noolaham Foundation
noolaham.org | aavanaham.org



81

month, and what is most material to this present
case, the plaintiff annexes to the replication monthly
statements of the account and balances signed by the
defendant from 1st of July 1820 to 1st of January 1821.
These monthly accounts are marked from F to K
inclusive. There has also been putin by each party
a copy of an account commencing December 3rd 1818,
and ending June 30th 1820, which appears to con-
tain the dealings between the plaintiff and the defen-
dants to that date, when the balance is taken up and
carried on in letter F and the subsequemt monthly
accounts. And there are two papers put in by plain-
tiff, the one an undertaking of the first defendant, to
furnish oil, and the other to furnish coffee to the plain-
tiff. This and some parol evidence as to the value
of the godown rent, and the prices of oil and coffee
in 1820, form the whole of the pleadings in this case

On the part of the plaintiff, it has been strongly urged
that the account of the 15th September 1821, signed
by the defendants, is conclusive againat them, and
that, apon this point, he ought to have judgment, in-
asmuch as an account stated cannot be opened or
impeached.

It is certain that, for the general security of per-
sons in trade, an account thus stated and acknowledged
would be considered conclusive, unless strong grounds
weore laid to induce a Court to innestigate the items.
These grounds may be a suggestion of frand, satis-
factorily supported and not sufliciently denied, or an
imputation of usurious dealings, similary made: in
either case the Court would be bound to an exami-
nation of particulars. But we are, in this case, re-
lieved from the necessity of entertaining such impu-
tations against the account, by the plaintiff himself
having produced and filed the whole series of account
from 3rd December, 1818, and thus subjected the itema
to the consideration of the Court. The foundation
of the account then appears, not to have been thealleg-
ed bond for Rds. 64,000, but a series of transactions
commencing at that date.

It appears that on the 3rd of March, 1820, after
their dealings had gone on for one year and a quar-
ter, the defendants were induced to execute a bond
for Rds. 64.000, as for so much money borrowed
from the plaintiff, at an interest of 12 per cent; and
on the 30th June following to which the account goes
on with other charges and discharges, the actual
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balance stated against the defendants, appeuars to have
been Rda. 55,226.

In fixing the sum of Rds. 64,000, it does not ap-
pear that the parties made any reference to the ac-
count. No such balance appears in any stage of it,
and the bond would, therefore, appear to have been
intended, rather as a collateral security for any ba-
lance of account than an actual contract for the dis-
charge of Rds. 64,000, borrowed by the defendants.
This furnishes us with another inducement to examine
the particulars of this account.

In looking into it, we are first struck with two items
of Rds. 15,000, and Rds. 4,000 respectively, being pen-
altiey for the non-performance of contracts. This, so
far as the sum of Rs. 19,000 directly contradicta the
sssertion of the bond, that this sum was lent, to the
defendants by the plaintiff. We will notcall this an ac-
tual fraud, but it is such a mis-statement as must
alarm us in the outset of the proceeding.

We are then indeed to look at the alleged contracts
upon which penalties, so very severe, have been ex-
acted: they are marked N. and O. We ghall first
consider N. It is an undertaking of the two defen-
dants to furnish 60 leaguers of cocoanut oil to the
plaintiff at Rds. 180 the leaguner, before the 31st De-
cember, 1819, under a penalty of Rds. 4,000: and this
is dated July 1, 1819, and signed by the defendants

only.

It will be observed that this paper is only the act
of one party, the defendants; the plaintiff is not in
the slightest degree bound by it, he is no party to
it. No consideration whatever 1s stated. Had oil
fallen to half the price, the defendants could not have
obliged the plaintiff to pay at the rate of Rds. 180.
There is nothing mutual in the contract: it is_utterly
nudum pactum: and being on that ground void in law,
the penalty must be void, which is founded on the
breach of it. This item of Rds. 4,000 must, there-
fore, as we couceive, be struck out of the accounts.

We now come tothe paper 0. Itis dated the 24th
of March 1819, and executed by the first defendant
and the plaintiff: 8o that it stands differently circum-
stanced from N. It is a contract on the part of the
defendant to furnish 5,000 parrahs of coffee at 9
Rds. the parrah, before the 3lst December 1819.

It recites the adyance of money by the plaintiff for
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the purpose, and is executed, as I have said, by both
arties, and penalty on failure, it states at Rds. 15,000.
Et appears on a reference to the accounts that none of
the coffee was furnished within the time specified, nor
was the whole ever delivered, but a part is entered as
having been received in May 1820 and is credited
to the defendants by the plaintiff at the contract-
price, while, according to the parol evidence
ﬂ;ven in Court, was from Rds 3 to 4} under
e market price. From this, it is clear, that, so
fur as the delivery went, the plaintiff considered the
contract as still binding, and it is quite certain that
80 far as this amount of 879 parrahs, the penalty is
by his own act remitted. It ought to be perfectly
understood that m considering penal obligations like
the present, Court of justice are by law empowered
to apportion the penalty to the amountof damage
actually incurred. The plaintiff having by his own act
adopted the delivery of 879 parrahs, as having taken
place under the contract, he only crediting the con-
tract price, the court cannot consider him as entitled
to any remuneration for damage to that amount.
From the balance of the penalty, we go perhaps fur-
ther than the strict law of the case might warrant us
in saying, that it may be allowed to the plaintiff.

We come next, to the consideration, which may be
of much importance to the parties, the question of
interest. The penalties having been made principal,
together with the advances made by plaintiff, the
monthly accounts furnished to us exhibit constant bal-
ances against the defendants, to which balances the
accruing interest being constantly added, and no credit
for interest being given to the defendants for an pay-
ments made by them, the effect is that they are charged
with interest upon interest, contrary to every princi-
ple of law.

This is our general view of the case on the ac-
counts and documents furnished by the plaintiff him-
self. On the part of the defendant, a claim is made
for the amount of teak wood sent to the Cape of
Good Hope, Rds. 13,127. 6. We have already sug-
gested that this charge against the plaintiff is unten-
able. Itis clear from paper E that the exportation of
this timber was on account of the defendants only.
Equally untenable is the amount for godown rent,
which do not appear to have ever been suggested, un-
til it was offered as a set off against the present de-
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mand. The nominal rent is distinctly stated in the
several accounts signed by defendants and it is easy
to conceive how it might have been an advantageous
arrangement for the defendants. The claim cannot
be supported

Our judgment therefore is, that the accounts be
referred to the officer of the Court, with directions
to frame an account between the parties, upon the
footing of those marked L and M, and in charging
the defendants, the penalty of Rds. 4,000 on paper
N be entirely struck out, that from the penalty of
Rds. 15,000 a sum of about Bds. 2347 be deducted
being in the proportion of Rds. 879 to 5,000 parrahs
being the amount furnished deducted from the amount
contracted to be delivered, that the “claim of defend-
ant to credit for teak wood and godown rent be dis-
allowed, and that the account be made up, charging
interest, on both sides, until a balance shall be
struck.

(Per The Supreme Court of Judicature)

L od 4

Notes Under pp. 77-80

Extent of Roman-Dutch Law—on Habeas Corpus—
Arvest for debt— Penal obligation—and Usury.

g

1. In no earlier case than the anonymous one at p. 77 has
it been aﬂ)]icltly held that the Roman-Dutch Law Is the
basis of all law in Ceylon. In Jayawardene’s Roman-Dutch
Law pp. 18-29 an almost exhaustive list is given of the varlous
slterations of the Common Law by Proclamations, Charters,
Regulations, Ordinances apd Case-Law ir re t of Persons
{’tﬂope:ty, Contract, Procedure, Evidence and the Criminal

w.

2. The English Luwgrevajls in Ceylor in respect of all
matters referred toin Ord. No. 5 of 1852, Ord. No. 5 of 1834,
Ord. No. 14 of 189 and Ord. No. 15 of 1898 sec. 6, princip-
ally, that {s as regards mercantile matters, agency partner-
ship, and cawes omisai in Criminal Procedure, and adminis-
tration. Bee Perelra’s Institutes vol. i. pp. 1-8.

3. Bec. 3 of the I’enal Code abrogates the Roman-Dutch
Criminal Law.

4. From Mr. Jayawardene's book the following account of
the ual paseing awsy of many items of the Roman-
Dutch Law Is taken:
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1. The Law of Persons.

8. The 8inhalese to be gﬁxemed by their own laws, and
not by the Roman-Dutch Law, (Charter 1801 Sec. 34.)

b. e Mussalmans to be governed by their own laws.
(Charter 1801 Bec, 32.)

¢. The Ecclesiastical Law as used and exercised in the
Diocese of London to regulate the matrimonial and testamen-

tary causes of Britlsh and European subjectsa not Burghers.
{Charter 1801 Bec. 53.)

d. Justices of the Pemce to supersede the Fiscals of the
Roman-Dutch Law. (Pore. 35 Jan. 1802.)

e. All matrimonial causes among natives to be decided
according to the laws and customs of each nation or sect,
and not by the Roman-Dutch Law. (Proc. 10 Nov. 1802.)

t. The Intestate succession among natives to be decided
according to their laws and usages. . 30 Dec. 1802 Bec. 6,)

g Native Boedel Kamers to be discontlnued. (Proc. 30
Dec. 1802 Bec. 29)

h. All dleabilities and restraints imposed on Catholles by
the Dutch removed. (Reg. 4 of 18086.) ;
BeL T];B Dutch Law of Bankruptey altered. (Reg. 4 of 1808
o, 15.

j. Natives, other than Christians, not bound to observe
the degrees of relationship withjn which marriage may bpot
?;.ggo)ntmwd according to the Roman-Dutch Law. (Reg. 9 of

k. Moors and Malabars to be allowed to hold houses and
gronnds in the Fort and Pettah' (Reg. 1 of 2832.)

I. The Charter ot 1801 repealed, and the Sinhalese and
Mussalmans to cease to be governed by thelr own laws and
come under the Roman-Duteh Law. ( r of 1833 )

m. The Charter of 1801 repealed and the Ecclesiastical
Law of the Diocese of London to cease to be applicable to
the Britishers and Europeansin matrimonial and testamen-
tt:ry ?ﬂll;ggﬂ} and the Roman-Dutch Law re-established. (Char-

T O v

n. The ela testamenti inofficiosi abollshed. (Ord. 21 of
1844 Bec. l.;

0. The age at which a person can make a will under the
Roman-Dutch Law altered. (Ord. 21 of 1844 Sec. 1.)

Be% I'I)‘he age of consent for marriage altered. (Ord. 8 of 1847

q. Incurable impotency added to the unds of divoroe.
(Ord. 8 of 1847 Bec. 29.) L

r. Buit to compel marrlages not to be allowed. (Ord. 6 of
1847. Beo.. 80.) b

5. The legal age of majority changed from twenty-five for
mn?s and twenty for females to twenty-one for persons.
(OT . 7Tof 1885 h@uzld}by Noolaham Foundation
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t. The matrimonial rights of husband and wife completely
altered. (Ord. : 16 of 1876.)

2. The Law of Property.

a. Title deeds mo es assignments, and all other deeds
affecting land or immovable property to be drawn up by the
Presidents and acting Presidents of the Clvil and Landraads,
and not by Notaries. (Proc. March, 1801.}

b. The Roman-Dutch Law of prescription annulled. (Reg.
13 of 1822.)

¢. The mode of making wills and deeds altered. (Ord.
7 of 1840.)

d. The legitimate portion need not be reserved. (Ord. 21
of 1844, Bec. 1.)

e. Law of survivorship as to property held in common
altered. (Ord. 21 of 1844. Bec. 20.)

f. Censio bonorum abolished. (Ord. 7 of 1863. gec. 8.)

g. Fraudulent preferences to be governed by the English
law. (Ord. 7 of 1868, BSec. 58.)

h. Jolint tenancy in Ceylon to be of the same nature as
joint tenancy under the English Law. (Ord. 7 of 1871 Sec. 3.)

i. Conventional general mortgages declared invalid. (Ord.
8 of 1871. Beo. 2.)

. Law of fidei commigsum altered, and prohibition
againat alenation limited to existing lives or lives of persons
en ventre sa mere. (Ord. 11 of 1876. Bec. 2.)

k. Entall property allowed to be sold in certaln cases
(Ord. 11 of 1876 . Sec. 4.

1. Community of property abolished (Ord : 15 of 1878. 8ec.8,)

m. |. Immovable property, wages, earnings, jewels, wear-
{og apparel, and implements, of trade trade of the wife to be-
jong to her separate estate.

ii. All other movable property of the wife to vest in her
husband.

4 lii. Husband and wife allowed to gift property to each
other.
iv. Wife allowed to sue alone In court.

v. Husband not be liable for the antenuptal debts of
his wife. (Ord: 15 of 1888.)

n. Placard, or edict of the Emperor Charles v. dated 4 Oct:
1540, relating to marri settlements, to have no force or
operation in Ceylon. Ord: 15 of 1886.

3. The Law of Contract.

The English law to be adminlstered in this colony In respect
of all con ts or questions relating to ships andy to the pro-

perty therein, to the owners thereof, the behaviour of the mas-
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ter and mariners, and thelr respective rights and duties and

labilities relating to the carriage, frelght, demurrage, insur-

ance, salvage, average, collision between ships, to bills of

lggéng.]and generally to all maritime matters. (Ord: 5 of 1852
. e

a. The English Law to be administered in this Colony in
respect of all contracts and questions relating to bille of ex-
change, promissory notes, and cheques. (Ord:5 of 1852 3ec.2).
b. The Law of ngland to apply to—

1. Partnerships;
fi. Jolnt Btock Companles;
fil. QOorporations;
lv. Bankse and Banking;
v. The relations between principal and agent ;
vl. The liabilitlea of carrlers by land, and
vil. Matters relating to insurance;

¢. The Roman-Dutch Law of sale and purchase of &
eugerseded by Ord: 11 of 1856 and hereafter the rules of Eng-
Ush Law including, the Law of Merchant, to apply to contracts
for the sale of goods. (Ord: 11 of 1796.)

4. The Law of Procedure.

a. The anclent forms of procedure used in these settle-
ments under the Dutch vernment to be discontinued.
(Proc. 22 Jan. 1801.) .

b. Under the Dutch it was usual and necessary to apply
for and obtain the permlission of the president of the Courts
or of the Governor before an action can be commenced. No
auch) permission s henceforth necessary. (Proc. 23 Jan.
1801.

¢. Landraads adolished. (Proc. 20 Aug. 1801.

d. Dutch lan superseded by the English language
in the Courts of Law. ( s QOAgg. 1801.)8

e. Trial by jury Introduced. (Charter 1810.)

f. Edlctlle citations declared unnecessary, except In
certaln cases. (Reg. 5 of 1819)

g. Edictile citations discontinued. (Ord. 7 of 1835.)
h. Namptissement abollshed. (Ord. 2 of 1899.)

6. The Law of Evidence.

a. Thombo registers not to be accepted as evidence from
1808. (Proc. March 1801.)

b. The English law of evidence to be the law of this Is-
land, both In criminal and civil cases. (Ord. 8 of 1804.)

¢. Every provision of the Roman-Dutch Law by which
the law or any rule or question of evidence touchilng any
matter or thingpwhatspever.shsllior, have been or may now
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be regulated, prescribed, or determined shall be and the
samne are hereby abrogated, and repealed. (Ord. 3 of 1846
Sec. 1.

6. The Criminal Law.

a. Punishments for eriminals to be regulated by the Com-
mon Law of England. (Proc. 30th January 1800.)

b. Dutch Criminal Law amended and attempts to com-
mit offences made punishable. (Ord. 12 of 1852,

¢. “Bo much of the criminal law heretofore administered
in this colony as is known as the Criminal Law of the United
Provinces or as the Roman-Dutch Law hereby abolished."
(Ord. 2 of 1883, Sec. 3.

7. Case Law: Changes in the Law of Persons.

a. The Mukkuwars to be governed by their own customs
and laws, (Morgan's Digest, p. 383.)

b. The law of North Holland, not of South Holland, pre-
valls in Ceylon. (Ramanathan, 1563-1868, p. 279.)

¢. The Thesawaleme obtains in Mannar. (1s.c.c.p.9.)

d. The law which governs the power of an administrator
to deal with his deceased’s property, Is the English Law,
not the Roman-Dutch Law. (2s.c.c. p. 2)

e. The rule of the Roman-Dutch Law whilch makes the
heir personally liable for the debts of the deceased over
and above what he recelved from the es*ate has not been
acted upon in Ceylon. (6s.c.c. p.138.)

f. As the English Law of administrators and executors
has been introduced into Ceylon, theacts 3 and 4 Willlam IV,
C.42is law in Ceylon. The law in Ceylon in regard to the
liabilily of the legal representative of a deceased for an
wrong committed by him in his life-time is the Englis
Law. (2 s.c.c. p. 69.)

8. Case Law: Changes in the Law of Property.

8. The Dutch Laws restricting donations ad pios wusus
do not appear to have been acted on or enforced by the
British Government. (Ramanathan, 1845-1855, p. 132., Godinho
v. Koening, Vanderstraaten’s Report.)

b. The Law of forfelture as between tenant and landlord
has not been shown to apply to Ceylon. (3 Lorenz p. 2.)

c. The law applicable in the case of fraudulent prefer-
ences is the nglish Law, and not Raman Law or the
Roman-Duteh Law. (Ramanathan 1877 p. 69.)

d. Upona qfuestion of damages for breaches of contract
the measure of damages must be estimated according to
English principles and authorities. (4 8. C.C. p. 2.)

e. The Dutch Laws of usury are not Iln force here. (4
1 X
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f. The Roman-Dutch Law lmiting the rate of interest
does not obtain in Ceylon. (7 8. C. C. p. 182.)

. The tacit hypothec which was givento the children of
the first marriage on the property of the parent who marrieda
second time Is not given in Ceylon. (2 C. L. R., p.59.)

h. The regulation No. 13 of 1822, and Ordinancea Nos. 8 of
34 and 22 of 71 have swept away all the Roman-Dutch Law
relating to the acquisition of immovable property b ﬁres-
clslription e)xmpt as regards the property of the Crown. (1 N. L.

. p. 200.

5. In Karonchihamy v. Angohamy of 1904, (8 N. L. R.p. 1)
the SBupreme Court has discused at ﬁat length the extent of
applicability of the Roman-Dutch w as to the valldity of
m of parties who had committed adultery. Two judges
have he cz;:fnlnst.s third that the law in Voet 23. 2.27 waa
never acted upon in Ceylon.

6. Habeas Corpus. See Pereira’s Institutes Vol. i, pp. 126.
170-174.

7. Arrest for debt. Bee Civil Procedure Code secs. 299-312.
Sec. I N. L. R. 371, “The policy of the law now s to dis-
courage the Incarcerating of honest debtors.”

8. Penal Obligations. Sec 4 N. L. R. 285, 1 8. C. R. 233, 8 8.
O. C. 84, Pereira’s Institutes, 11, 619-521.

9. Usury in Ceylon Transactions ure not void in Ceylon
by reason of usuriousnees, Bee Ram. Rep. 1872-1876, p. 188, 7
8.C.C.183,48. C. C. 28, but comgaund interest is not allowed
g’aﬂnd Rep. 67) nor enhanced rate for default, (3 Browne's

p, 87.) In India unconscionable bargains are not allowed.
See an account of the laws in India and Ceylon on the sub-
jectin the Ceylon Law Review vol. 11. 128

e
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Ram. Reports 1820-33.

Cases omitted from the Revised Reports.

1,
Ram.Rep. 1820-33, p, 7.] In the Goods of Holman. [May 12, 1820.
Per Giffard, C. J. and Byrne, J.
Widow may administer the estate of her husband

1.
though her right to these is not absollite. [Bee Civil Pro-
cedure Code, sec. 523 ]

2. Administration unkhown to the Roman Dutdh Law.
2.
Ram. Rep. 1820-33, p. 10] Verployeg v. McKern. [Aug, 28, 1820,
Per (Hffstd, C. J., and Byrne, J.

According to Dutch Mercantile Law an agent is not lisble
to pay intervst or a balance in his hands unless he wilfidly
delayed paying it or employed it to his advantage.

.[Bee Ord. No. 22 of 1866 introducing the English Law into
Ceylon in matters of agency).

3
Ram. Rep. 182033, p, 13.] Ondaatjee v. Hooper [Jan. 22. 1821
Per Giffard, C.J., und Byrpe. J.,

_ 1. Matters relating to an arrack renter being prevented by
the Bovernment Trom reeblving certain duties to which he
was entitled, do not exchinte the Supreme Court from exer-
cising jurisdiction.

3., A plea to Jurisdiction ought to be taken beforo evi.

dence is gone into.
4.
Ram. Rep, 1820-33, p. 17. Indlan Judgment.
b

Ram, Rep. 1820-33, p. 24.] Boyd v. Bennett, [July 23, 1821.
Per Giffard, C. J., und Ottley, J.

1. A defendant is not necessarily concluded by the ocath of
the plaintiff.

2. Notice of dishonour of u bill, [Hee Bills of Exchange
Act introduced into Ceylon by Ord. No. 5 of 1852.]

6
Ram.Rep.1820-33,p.26.) Gibson v. Erecutors of Fretz[ July 23, 1821,
Per Giffard, C. J., and Ottley, J.

Executors entitled to fees and commission. [Bee Civil
Procedure Code. sec 551]

-

i
Ram, Rep. 1820-33, p. €0] King v. King. [Jao, 24, 1823.
Per Giffard, C.J., and Ottley, J.,

1. Divorce cannot be granted on confession, consent,
condonation, counter-charge. [See Civil Procedure Code sec.
600-602],

2. Eloping wife loses a.lim9uy.. Bee Civil Procedure Code.
Sac. 616. “condu%t\’gﬂ;emgﬁharn Foundation
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L]

Ram.Rep.1820-'33,p,66.] Erecutorsdlviz v. Gerhard.[April 28, 1823,
Per Giffard, C. T,

1. Reception of dead witness's former evidence. {See.
secs. 33, 33 Ceylon Evidence Act. No. 14 of 1895].

2. Rights of holder and aceceptor of & bill. [Bee Billa of Ex-
change Act).

3. When a Judge may administer decisory oath to a wit-
ness. [See Oaths Ordinance No. 9 of 1845, Sec 9(1).]

’ 9
Ram, Rep. 182033, p. 70.] Rabinel v. Smyth. [Aug, 13, 1823,
Per Giffard, C. J.,

A debtor agreeing to pay in one curreney or another
within a year forfeits the optlon of the alternative by de-
fault.

10
Ram. Rep, 1820-'33, p. 72.] Arkadie v. Mulder. [Jan. % 1826,
Per @iffard, C.J., and Ottley, J.,

1. Special hypothec preferred to general. [See Ord. No.
8 of 1871.]

2. Domat and the laws of France of no force in Ceylon.

11

Ram. Rep. 1820-'33, p. 73]  Staples v. Boyd.  [Jan. 23, 1826.
Per Q@iffard, C. J., and Ottley, J.,
On mereantlle custom of percentage recoverable by agenta
from principals on judgments obtained.
12
Ram. Rep. 1820-33, p. 76) Beaufrot v. Forbes. {Jan, 26, 1826.
Per @Giffard C. J., and Ottley, J.

Sale and possession of a ship.
13
Ram. Rep. $320-'33, p, 62.] Rex v. Vander Straaten. [Jan. 27, 1826.
Per Giffard, C. J., and Ottley, J,,
Right of redemption by the Crown of land transferred by
a grant. [See 7 B. C.C. 171, no such right}.
14

Ram. Rep. 1820-'33, p. 78] Holland v. Winter. [July 24, 1826.
Per Giffard, C.J., and Ottley, J.,
Acceptance of foreign bill, course of exchange.

16
Ram. Rep. 1820-'33, p. 89.) Pooniam v. Abdulcader {March 21, 1827.
Per Ottley, J.

Evidence of partnership, partleipation in porfits.
[8ee Ord. No. 22 of 1886 [ntroducing into Ceylon English Law
as to partneruhimMmma%ﬁ#mJ?W's Partnership. sec. 9.
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16

Ram. Rep. 182033, p. 92.|  In ReGoodsof  [Apdl 10, 1827,
Naina Maricar.

Per. Ottley, J.,
Widow’s right to adiinistration. Bee above (1),
17

Ram. Rep. 1820-°33, 1. 96 & 107.] Buache v. Young. [April 26,1827,

Evidently Indinn judgment on bankruptohy and afsigneecs.

At p. 95. Mr. Ramunuthan’s iovtnote shews the judgments to
be Indian.

18
Ram. Rep. 1820-'33, p. 112] In Re Haker's 1will [Juoe 28, 1827,
: Per Ottley, J, -

Parol evidence to make olear Insufficient deseription of
executor in a last will. (See Evidence Act, 1895, Beo. 85, 96)

19

Ram. Rep. 1620-°83, p. 116.] Arcutty v. Babou. [Oct. 35, 1827.
Per Ottley, C.J., and Matthews, J.,

On the und that appeal stays execution the reapon-
dent-plaintiff waa given injunction agninst appellant-defen-
dant to prevent intermeddling pending appeal decision.
(But Hee Sec, 761-784 Civil Proc. Code, and Sec. 756, The ce-
fendant-sppellant has to give secutity for sppeal, and up-
peal does not per »e suspend execution.)

20

Ram. Rep. 1820-'33, p. 118.] Natvhia v. Marikar. [Nov. 7, 1827,
Per Ottley, C. J., and Matthews, J.

Civil Jurisdiction of Supreme Court. (8ee Courts Ordin-
soce, No.1 of 1899.)

Bee also cuse in Ram. Rep. 1820-'33 p. 119.
21

Ram. Rep. 1890-33, p. 126.] Glaratin v. Winter. [Nov. 14, 1827.

Per Ottley, C. J., and Mautthews, J.

On the nature of a letter of credit. (8ee Chalmers' “Bills
of Exchange,” Sub Voce)

2
Ram, Rep. 1820-33, p. 128] Moir v. Garstin. |No date.
Tax payable by tenant unless otherwise agreed upon.
23

Ram. Rep. 1420-'33, p. 130] Fernando v. Layard. [July 21, 1838.
Per Ottley. C. J., and Murshall, J.

When the plaintiff was found maliciously disposed and
his witnesses liars, dama.ﬁgvs claimed reduced to one farthing.
(No principle ﬂrDlﬁE’edlj'yi dlomnnsjundation
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P

Ram, Rep. 1820-'33, p, 133] Rabinell v. Gibson. [March 26, 1837.
Per Ottley, 0.7,

Bills of Exchange.

25

Ram. Rep. 1820-'33, p. 135] Walbeoff v. Mitchell. (Sep. 28, 1839
Per Ottley,C. J.,

Facte from which adultery was held proved and com-
ments on the loose character of the adultrese. (No princi-
ple of Law.)

26

" Ram, Rep. 1820-33, p.M143] Gibson v. De Bedier. [Oct. 16, 1839
Per Ottley, C. J., and Marshall, J.,

On kinds of partpership, who Is a partner?
[See note under No. 16 above.]

27

Ram, Rep. 1820-'33, p. 160.] Gibson v. D¢ Bedier. [July 11, 1830.
Per Marshall, J.,
The plea of non nwumeralne pecuniae, and the time within
which it must be avalled of.

(The plea ls renounced in notarial bonds and such renun-
ciation is always an eam%pel against pleading want of con-
siderution. The Roman-Dutch rule that want of considema-
tion must be proved within two years of the bond and that
the burden of proof is on the creditor is not in force now, 2
Lorenz's ,E.B; 48 C.C.86. The recital of receipt
of money does not estop obligor from pleading want of
consideration, Rain. Rep. 1863-'68, Jz 1. See Nell 350, Ram.
Rep. 1848-'65, p. 161. Ceylon Evidence Act, Becm 91, 92.)

28
Ram, Rep. 1820-'33 p. 160]  Gibson v, Endney  [Nov. 10, 1830
Per Marshall, J.

On Namptissement.
[Namptissement abolished by Ord. No. 2 of 1889.]
29
Ram. Rep. 1830-'33 p. 184] Gibson v. Ackland [Ap. 16, 1833.
Per Rough, J.
1. Deed insufficiently stamped [Bee Ord. No. 3 of 1890]
2. Need Mortgagea of movables be notarial?
[Ord. No. 7 of 1840 requires them to be notarial.)
30

Ram, Rep. 1820-'33 p. 170] Patmenacha v. TangaUmma
Per Rough, J. [Aug. 4, 1832,

Jlbl\gﬁ(z!eic&%'}%o\g!ar?%mrﬁ‘a%ﬁ Court.

noolaham.org | aavanaham.org



94

a
Ram. Rep. 1820-'83 p. 171] Cuylenburg v. Delon lAug. 4, 1802
Per Rough, J.
Construction of a deed.

32
Ram. Rep. 1820-'33 p. 173] Marshall v. Erecutors of Walb

[Ang. 4, 1832,
Per Rough, J. i

On alimony.
[Civil Procedure Code, Secs. 614-818]

33

Ram. Rep, 1820-'33, p. 175] Moore v. Wolffe  [March 6, 1833.
Per Marchall, C. J., and Rough, J.
1. Proof of a marriage in action for damages for seduction
[see Ord. No.2of 18986.]
Amount of damages depends on facts.
3. Admission In evidence of letters written befoie adulter-
- ous intercourse.
34
Ram. Rep. 1820-'33 p. 84 Sivapoonian’s case [1836.
Per Giffard C.J., and Ottley, J.,
Exzemption from olvil arrest of witnass. or party.
[see Civil Procedure Code Secs. 143, 834.)

: ey
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April 2, 1834] [Morg. Dig.* sec. 66.
Marshall, C. J., Rough & Norris, J. J.
D. C Galle, 14025.

Extinctive Prescription— Foundation of plea —Payment.

1. From lapse of time law raises presumption of pay-
ment.

2. This presumption is the foundation of ?macriptlon

3. Tt ls rebuttable by evidence of acts inconsistent with
the idea of payment.

Judgment,

Marshall C. J. The foundation of the plea of pres-
oription as regards alleged debts is the presumption
of payment which the law raises after a certain lapse
of time, and which presnmption is subject to be repell-
ed by any promise of payment or other act by the de-
fendant inconsistent with the idea of payment, with-
in the time prescribed.

Notes.
Ezxtinctive Prescription.

For a short account of the history, legal effects and gener-
al principles of extinctive %Lescripdon see BenathiRajah’s
Com um of the Law of escngtion in Geulonlpjg 42—866;
800 ed Reporta vol. 1. p. 76. In D. C. Kaltura 1117, Deo. 2.
1835 (noted In Marshall's Judgments pp. 530, 631) the Bupreme
Court directed the court below to act on the presumption of
gayment raised by lapse of time: ““If the langfh of time which

as been allowed to elapse, without any steps beinz taken to
enforce this agreement—being nine years since the alleged
&yment of interest was made—be sufficlent to convinece the

urt that nothing remained to be done or d upon thisa-
greement, it is stlﬁ open to the Court to declare that opinion.”

#The following facts deserve notice about the collectlon of
cases known as Morgan’s Digest:

1. It isa *‘digest of the decisions of the Supreme court
since the promulgation of the charter of 1883."” Being a
digest it for the most part contains summaries or abridg-
ments of decisions, but sometimes full judgments or extracta
from judgments, This difference I8 indicated in the follow-
ing E:gas by the headings “‘text of degest” and ‘‘judgment’’
the Iatter standing for full text or eatract.

2. The book is divided into sections and it ls quoted In
the following pages by section.

8. Two or three judges are noted as present on the date of
judgment while the judgment itself, probably delivery of it, is
ascribed to one judge, sometimestono Ludgke ; while a'collective
deocision is expressly indlcated as such. In the following pa-
g:o this distinotion is preserved—the judge or judges present

ing noted at the top of the report and t ariud to whom
(probably dellvery on J of)a judgment is asa being noted
over against such judgment; and a collective court finding
1s expresaly atatqug 8o, by%qlwr. Rev. Rep.)

ham Foundation
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Oct 15. 1834] [Morg. Dig. sec. 135.
Marshait C. J,, Rough & Norris ). J.
D. C Jafina 2089.

Thesavalame -Dowry operty -Liabil Kus-
band's debts. it Y I

According to the Thesavalame he do ro I
liable for the husband’s debts. VY ropeniy ook

Text of Digcsf.

Marshall C. J. By the customary law of the Malabar
Districts dowry property and the rents and profits
(see note] arising therefrom are not answerable for
the husband's debts and need not therefore be ineluded
iﬁl tlﬁ:;éatement or schedule given in by the insolvent

us :

W
Dec. 8 1828] [Muttukistna’s Decisions p. 125

The High Coourt in Appeal.®
D C. (Jatfna?) 5242
Modelinacky v. Sithamparappillai et al.

Thesavalame— Dowry property— Liability for husband’s
debts—Diminution of dowry —Husband's power over ac-
guired property.

1. The acquired property of apauses under the Thesaralame
is lable for %he debpta of Jther.pq

3. A husband msay mortgage aoquired property without
wife’s consent.

3. The wife’s dowry pro {s llable for the husband’s
debts if such mperf';yhad m;?mo d.

4. The provision in the Thesavalame sec. i. 15 that diminu-
tion in dowry must be made good from the aoquired pro-
perty presupposes the sufficiency of the acquired propery to
meet preferent olaima.

5. A mortgage debt is a claim prior to a clalm forcompen-
eation for diminutlon of dowry property.

The facts of the case appearin the jmdgment of
the District Judge (Brownrigg) which was ae fol-
lows:

Plaiatiff obtalned judgment for 500 Rds., and Interest from
1822against Vissowanather Valayder and bis late wife. Defen-
dants have no claim on the estate and Valayder by judg-
ment of this court. There is an amount in deposit, being the
proceeds of sale of Velayder’s and his wife’s property, and

® It does not a&%on who the Judges were. Between Ju
829 O
o,

1828 and March 1 ttley, C. J. and Marshall, J. weze Jud-
ges.—FEd. Rev. R
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plaintiff sues that her claim be satisfled first in preference to
detendants’.

By the former decrees of the court in the cmse 4,358, 4,588
and 4,404 It appears to me that the olaim of the plaintiffe_in
the case 4,588 (now second defendant) is first to be satisfled
ard if that be insufficient, from
the dowry pro of the defendant in that suit, the first of
whom 18 also defendant in case 4,484 ; that the acquired pro-
Perty to be applied in discharge of the whole claim of the
plaintiff in 4,686 In Briorlty of the clalm of plaintiff in 4,484
and present suit whose bond being dated In 9th August 1823
is later than that in 4 which is dated In January of that
year; after settling the of the glalntm in 4,588 the half
of the remalnin% proceeds of asquire gmperty, whieh would
belong to the defendant in 4,484 s liable to answer the de-
mand of the plalntiff in that amount, in the present suit,
but as according to the decree In favour of the plaintiff in
4,965 they are entitled to certain lands a8 dowry as well a8
money, and to half the acquisition, according to Thesavala-
me, see. 27 clause, all diminution of dowry property is to
be mede fiom the moguisition, the considers
the plaiatiffs in 4,356 have a prior claim on the present plain-
tif to any surplus remaining for astlsfying the decree
in 4,686, It la therefore decreeg. first that the proceeds of
the mequired property of Vissowanather Velayder and his late
wife, B first lled to the discharge of the amount
decread in favour of the plaintiff in the suit 4,588, according to
the decree of this court in that suit; second that the proceeds
of the said mequired property must, under the provisions of
the Thesavalame, be next applied to make good the dowry
ﬂﬂ)erty decreed by this court, in favour of the heirs of the

Velayder's deceased wife, who are the plaintiffs in

That should there be any resldue of the miiﬂprocesds
of uired property, it be divided Into two e’lo shares,
one of which is (under the decree in 4,366) to g0 the helrs
in that case, and the other, as liable to the claims of the
plaintifl in 4,494 and present suit.

Plaintiff’s libel dismissed with coats.

Judgment.

Per High Court of Agpeal.—The object of the present
suit is to obtain satisfaction of the j ent which
the laintiff obtained against Vissowanather Yalayder
in No. 4,494 notwithstanding the jWM
against the same person in 4,686, by i Ta-
modaram the second defendant, now before this eourt.
And the judgment now to be pronounced, must depend
in the joint effect of these fwo decrees, together with
that given in No. 4,365, all which three dscrees nerver
having being appealed against, must now be consider-
ed as binding and must ba carried into effect ae strict-
ly as possible.The decrees in No.4,365 declares and spe-
cifies that part of the property passessed by Vahyzr
and his deceased wife, is to be considered as the dow-
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ry property of the said wife and what part shall be
considered their acquired property, which latter is to
be equally divided between Velayder and the heirs of
his late wife. It seems only to be material for the

resent question to observe, that the two pieces of land

ulinekattie and Mullukalatty (of 50 lachchams).
mortgaged to the plaintiff, in No. 4,686 by Velayder
by the deed of eleventh January, one thousand eight
hundred and twenty two, in which judgment was ob-
tained by plaintiff in 4586 were decreed to be dowry
property, and that the two pieces of land, viz, the
other Mullukalatty and Ittaidy mortgaged to the plain-
tiff in 4,494, who is also the plaintif now before the
court, by Velayder by the deed of ninth August one
thousand eight hundred and twenty two, on which also
she obtained judgment in No. 4,494, were decreed to
be acquired property. The joint effect of the decrees
in Nos. 4,586 and 4,494 is this—In 4586 the debt was
incurred by Velayder in the lifetime of his wife, the
acquired property is therefore adjudged liable for it
and if that be insufficient the dowry property also be-
comes liable. Butin No. 4,494 since the bond was
granted by Velayder for a debt of his father's whose
estate Velayder held, Velayder alone is held liable,
and no part of his wife's estate. But there is nothing
in either of these decrees, which decides that the whole
of the acquired property is to be applied in liquida-
tion of the judgment in 4,586 before that of 4,494 can
be taken into consideration nor does the property of the
bond in 4,686 in point of date, entitle it to this exclu-
sive preference. In each bond certain property is
especially mortgaged, which consequently is in the first
instance liable to satisfy the particular debt which it
was intended respectively to secure. There is noth-
ing in the Malabar law as it prevails in the
district of Jaffna to prevent a husband from
mortgaging the acquired property whether with or
without the consentof his wife. If so the mortagage
must be considered as having a paramountclaim overall
others or else such mortgage is a mere fraud. The
decree however in cuse No 4,494, by which this Court
must now consider itself bound, has declared, that the
lands mentioned in the mortgage bond filed in this
case being acquired property of Velayder and his late
wife,are to be divided equally between the defendant and
the heirs of his late wife’s estate. The defendant’s half
being liable for the debt in this case that half therefore
must be considered ?ﬁoo@gm‘(ﬂ'n ily liable to satisfy the
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claim in No 4,494, The passage which has been cited
in the decree of the Court below from the Thesawaleme
only declares that the dowry if diminished must be
ma.ge good from the acquired property if it be suffici-
ent, if not, he or she who suffers the loss must put
up with it patiently, Here again the principle in
which a special mortgage must be considered as hav-
ing the first claim, must prevail and the qualifying
term in the Thesawalme “if it be sufficient” must be un-
derstood with reference to claims of a prior, and higher
nature, which must first be satisfied and then, if these
be sufficient, the dowry property shall be made good.
1t is therefore decreed that of the lands Mulukalaty
and Itiady declared to be the acquired property of
Velayder and his wife and mortgaged to the present
plaintiff the half of which by decree in No 4,494 was
awarded to Velayder and was deeided to be alone
liable for the debt in that case shall first be applied
in satisfaction of that judgment. That if any remain
of that half after satisfying the judgment in No
4,586 that the rest of the acquired property as well
as the dowry lands specially mortgaged to the plaintiff
in 4,586 be applied in the first instance in satisfaction
of the judgment in that case as therein decreed
and lastly if any acquired property should remain
after satisfying the judgement in 4,586 it shall
go to make up the deficiency if any there be in the
dowry property decreed to the heirs of the deceased
wife of Velayder in 4,366.

Notes.

Thesavalame — Dowry—Liability for debts— Renls and

ofils.
Prf The facts of the case D. . J. 2089 are thus stated in
Marshall’s Judgments pr. 2232, 223, ““The question arose on
a prisoner for debt applying to the D. C. of Jaffnato be
dischargled under the insolvent Regulation. The D. C. de-
creed his discharge, and the ocreditors lmviaF appealed the
case came before the Chief Justice- (on circuit) one of the
objections to the prisoner’s discharge being thathe had not
lnserted all his property inthe schedule. The Chief Justice
felt compelled to dissent from the opinion of the D. C.
oonsidering that one half of the proceeds of the property
to which it was admitted the husband was entitled ouggf. in
justice, to be answerable for his debts, and to be inserted,
therefore, as yearly income, in the statement of his property;
but reserved the question for further consideration at Co-
lombo. Having accordingly referred it to assessors, those who
appeared to be well versed in the customary law relating
to dowr?r, and having Inquired into the practice in the
latter district, with reference to insolvents similarly sit-
uated, the Chief Justice found that the decision of the D.
C. of Jaffna waa,fully, warranted by, long established usage,
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and that the dowry property, had certainly been excluded
from the statement given {' the insolvent. Without en-
terinsi therefore into any discussion of the justice or equ-
1t; of such exolusion, the SBupreme OCourt was bound %o
& the decree of the D. (. as bel supported by law
in the shape of constant and Invariable custom.’

The above is gquoted into Muttukistna's Thesewslame p.
134.

2 Dowry is dealt with by the Thesavalame Code in sec.
1 {2), (3), (4), (8), (8.) As re s liability of dowry pro-
perty for husband’s debts {t has to be remembered that the
dowrty is the wife's separate eatate and thus, except {n the
case of aoquisition during marriage. there is no commun-
ity of property between spouses uader the Thesavalame (D.

va.ll gamam.&teois, o;IdatehMa.rch nglusahatﬂ.rmed in
appeal, reporte n uttukistna'a esavalame pp. 260-
243. dﬂe, 1 N LR 24). Ini1838 the Bupreme Court laid
down in case No. 5342 from Jaffna (reported above from
Muttukistaa's Thesqwalame pgm. 221-126), that the wife's
proﬁerty {8 not liable for her husband’s debts unless spe-
chally mo . Bo in1832 it was held by the District
Court of the Islands In case No. 2887 {Mu iatna's The-
savalame p. 148) that do was exempt from for
husband's debts unless wife was co-debtor. This has al-
ways been the law, but an exoeption was fted into it
in the case of the husband belng indebted to the Crown.
The husband In6 8. B. C, 46 died having fafled to me-
count for money received by him as shroff, and joint es-
tate of husband and wife was held liable for the money
as the hueband’'s own was insufficient to meet the debt.

3. That part of the judgment of Marshall, C. J. which
exempts from Hability “for the husband’s debts the rents
and profits of the dowry, while it seemns very remsonahble,
is unfortunately’ not law atthe presentday. In D. C. Va-
llgamam 4603 (Muttukisina pp. 260-262 noted above and re-
ported below) the rents and profits were treated as com-
mon property, and common property is always llable for
husband’s debts (Mwftukistna pg. 117,184) notwithstandin
even a divoroe (2C. L. R. 132, decided 1n 1893). Ini1 N.
L. R. 251 (1895) theabove decision was followed, Withers,
4. holding that ** Common proﬁ'ty Is restricted to the
rents, reveoue and income of the spouses’ eeparate es-
tate and what is acquired by *he exertion of the spouses.”

Ve
Aug. 10, 1843§ [Wtukistna, p. 260.
Olphant, C. J.
D. C Valigamam 4603,
Valliammai v. Supper.
Thesavalame Code— Common estate—Renls and -
Se

fits —dcquired property—Moodisam - Seedhanam—Sepa-
rate estate.
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1. The Moodieam (or psiernal Inheritance) of the hasband
5 td:uaepmta property, as is the Seedhanam (or dowry) of

e e,

2. What is acquired by the sg)usea by their exertfons dar-
tnfmnrriage 1s common to both.

. The remts and profits of the separate estates Is also
coImmon property.

Judgment of D. C.
( Affirmed tn appeal.*)

Wood, D. J.,—This action is brought by the plain-
tiff against the defendants, to shew cause why execu-
tion should not issue against certain lands in a decree
of the Provincial Court of Jaffna dated the 3rd Febru-
ary 1826 in favour of plaintiff’s late mother, for otty
consideration and ocosta, who together with her sons the
intervenients, assigned over their prospective interestin
tha result of the said case, by a deed dated 15th De-
cember 1824, in consequence of the money advanced in
otty having been raised by sale of certain of the plain-

iff'sa dowry lands, and her having advanced the sums
necessary for the proseeution of the said case.

This deed is admitted by the intervemiemis, and the
deerce is also admitted by the defemdants, bat firsi
defendant puts in three pleas.

1st. That the amount of the decree and costs have
been paid.

2nd. That the third clause of the Ordinance No. 8§
of 1834, is a bar to the action, as a period of more than
10 years have elapsed since the date of the decree.

3rd. That the plaintiff has brought this action not
only in her own name without her husband being &
plaintiff, but has even made him a defendant, which
she ought nat to do, and citea autherities in sappart of
this objection. As this laat objection affiects plaimtiff's

ight to bring the action at all it ia necessary to con-
gider what weight is to be attached to this ples; fissd
the English and the Roman-Dutch laws certainly re-
cognize a community of goods between man and wife,
but the Thesavalame or country law, clearly recognizes
a distinct and separate interest—the husband in the
property inherited from his father, and the wife in
her dowry and inheritance, and the only property in
which both have a mutual interest and is in common
is the profits arising from each of these respective pro-

* The correct date ls 1849 and not 1848. This case is given
here as part of m@wmmm?mwmamm.—w. R. R.

noolaham.org | aavanaham.org



102

perties, or what is aoquired by their own exertions
during their marrisge. This is one general objection
to the validity of the plea, but there is also a special
one in the present case viz, the necessity of the plain-
tif's making her husband a defendant arising from the
act of his having been one of the original defendants in
the former case; and one against whom the decree is
given in plaintiff's mother’s favour, plaintiff had con-
sequently, no nlternative. The second plea depends
in a great measure upon the first, namely, whether the
money had been paid and if not, why execution under
the decree has not been issued before; and these are
the issues in the case. Plaintiff has clearly proved her
possession of the ottied lands up to 1841 which fact to-
gether with the close relationship of all the parties, the
first and second defendants being brothers-in-law to
Elaintiff, the third her husband, the fourth and fifth

er husband's cousins and the intervenients her broth-
ers at once accounts for the decree not having been
acted upon as long as she (the plaintiff) has been per-
mitted to remain in possession of the lands, but first
defendant pleads payment of the amount by his de-
ceased mother, and the subsequent possession by the
defendant of the ottied lands and has brought two
witnesses to prove these facts, whose evidence is un-
worthy of credit.

_Intervenients have been premature in their interven-

tion, having only a prospective interest and have not
proved the alleged combination between the parties
to their detriment.

It is therefore decreed, that execution issue against
the lands called Yatey, registered etc., as per decree
No. 4147 dated 3rd Feb. 1826.

It is further decreed, that first defendant to pay
- the costs of this suit incurred previous to the inter-
vention and that intervenients do pay the subsequ-
ent costs.

Affirmed in appeal by Bir A. Oliphant, Jaffna, 10th
Aug. 1843.

Wy
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Dex. 5. 1834] [Morg. Dig. Sex. 124
Present: Marshall C. J,, Rough and Norris .J .]

D. C. Tenmaratchy. 210.

Thesawalame— Pre-emption—Mortgages —~ Neighbour—
Value— '

1. Pre-amption is available to the holder of a mort-
gage or other claim on the land.
9. The right is founded in the contiguity of lands.

3. The right should be enforced only on payment of the
highest price by the pre-emptor.

Text of Digest.

Marshall C. J,, —From the Thesawalame (appended
to Van Leeuwen's Comm. p. 7634.) it would seem
that in the Northern Province the right of pre-emption
only existed where the party claiming it held a mort-
gage or some other claim upon the land; at all events,
it seems the height of injustice that this right should
be enforced, except on payment of the hi%hest price
which any other person would offer for the land. The
right must be founded on the contignity of the land to
be sold to that already possessed by the party seeking
to exercise the right. To him therefore the land must
bhe more valuable than to others and he ought conse.
quently to pay the highest price which could be g of
for it.

Notes.

Thesawalame— Pre-emption — Text of Thesawalame Code.
1. The right of pre-emption i8 not peculiar to the Thesawa-

lame code. It is the Jus Retractus ol the Roman-Dutoh Law
(Bee. Grotius 3. 16, Voet 18.3....)

Itis known to the Dutoh as Naasting (Pereira’s Instilutes,
ti. p. 588). The Thesewalame code being a Duteh compilation
A. D. 1701—1708) for the people of Jaffna, naturslly contains
((see: vii (1)] provision for this right.

9. With reference to this right of pre-emption the following
questions, among others, have been of late before the Bup-
reme Court:

(1) Is the right of pre-emption, according to the These-
walame, of force now in Jaffna?

(3) Who may pre-ampt?

(3) Is notlce necessary, and of what sort?

(4) What is the authentic text of the Thesewalame?

3. In Tillaynathar v. Ramasamy (4 N.L. RB. 38, 1 Br. 308)
decided In appeal in 1900, Bonser, C.J., was inclined to hold
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that the right of pre-emption was of force in the absence of
statutory abolition of such right, and the case was decided
on the merits. Ip four pre-emption cases In Jaffna the
answers uniformly contended thatthe right of pre-emption
was obsolete—the cases did not go in appeal. The case of
Suppizh v, Thambiah, D. C. Jaffna 2443, (7. N. L. R. 151) de-
clded on appeal in 1804 is the leadlndg case un the subject.
There wers two appeals (1903, 1904) and on each occasion the
Bupreme Court ruled, “The ri%ht of pre-emption according
to the Thesewalame of Jaffna still exists.” It was a judg-
ment of two judges. It is a very unsatiefactory judgment,

¢, 'Who may pre-empt?

Suppiah v. Thambieh (7 N. L. R. 151) s authority for
tho proposition that the Thesewalame provisions regardin
pre-emption affect ‘‘the rights of anf rson who assume
to buy land in Jaffna, be he Eng ish, Moor, or Tamil
resident or not resident in Jaffna,—although the These-
walame avowedl’y a Elies to “Malabar inhabitants of the pro-
vince of Jaffna.' ere never has been any doubt as to
the right of “heirs or partners [Thes. sec. vii (1} ] to pre-empt,
but it has been questioned for some time whether a neigh-
bour not being a mortgagee also could exercise the right.
In 4 N. L. R 328. Bonser, C.J., thought he could not, and
C. R. Kayts 4305 (1903) in which the %ommlssioner follow-
ed, the doctrine of Bonser, C.J., ip 4 N. L. R. 328 was affir-
med by the Supreme Court (3 Tamb. Rep. 63.) The Full Court
in Sabapathy v. Sivapragasam, C. R. Jaffna, 2796 of 1905. (8 N.
L. R. 62) set all doubts at rest by holding that the neigh-
bour must be a mortgagee.

6. Is notlce necessary, and of what kind ?

The Thesawalame code itself, sec. vil. (1). refers to modes
of notice as defunct by A. D. 1706 and enjoins Sundafvl publi-
cation in the churches. In Suppiah v. Thambigh (7 N. L. R.
151) the Supreme Court, not being ablo to reconcile itself to
the mode of notice preseribed, discreetly held ‘‘reascnable
notice” has to be given,and the words of Wendt, J.,are signi-
ficant, *“It certainly is desirable that to prevent dispute as to
noticeand consequent litigation,some deflnite formality should
be Pre&cribed by the Legislature if the right of pre-emption
itself is nol taken away™ (7 N. L. R. p. 155, ftalica ours), Mid-
dleton, J., is not happy in his suggestion of ‘“‘ressonable
notice according to the times specified in the first paragraph
[Sec. vil. (1)}’ (7 N. L. R. 157).

6. What {s the authentic text of the Thesewalame Code?
In 4. N. L. R. 328, 7. N. L. R. 154, and 8. N. L. R. 62 this
question was discussed and in the last case (8. N. L. R. 63)
it was t‘lna.lli,v ruled that “the Englieh text of the These-
walame published in vol. 1. of the Revised Edition of Ordin-
ances must be taken as the sole recognized official reposi-
tory and declaration of the lawe and customs of the Tamils
of Jaffon.” The code was i Dutch, and in 1707 translated
into Tamil, and In 1814 into English. According to the
English text those who may pre-emptare heirs, co-owners, and
adjacent mortgagees; but according to the i‘am!l, heirs, co-
owners, neighbours and mortgagees. In 8. N. L. R. 63 the
Bupreme Court didn’t think it had power to revise the Eng-
lish text even by comparison with the Dutch originai. In
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the matter of pre-emption the Tamil text a es with
Atherton’s Compendium. For another example of difference
see the passnge sec. 1. (7) quoted fn the argument in D. C.
Jaffna 1374 (3 Tamb. Rep. 120.) For o lengthy discussion of the
Theswalamee. text and extent of obsoleteness, see Ceylon Law
Review, vol. Ii. pp 13—20, 35—49, and especially for reasons in
support of the obsoleteness of pre-emption see the same vol
PP. 42—45.

b ad 4

Feby. 20. 1835.] [Morg. Dig. Sec. 152,
Preseats Marshall C. J,, Rough and Nosris J.. Jo

D. C, Batticaloa 1623.

Prescription—Suit commenced—Not pressed on—Is it
interruption?

The Institutlon of a suit by party in possession doea
not bar his prescription.

Text of Digest.

Marshall, C. J. In an action to recover certain lands it
appeared that the defendant had previonsly commenced
an action against the plaintiff for disturbance of his
possession, which, hewever he had not pressed toa con-
clusion; but it was in evidence that the defendant had
been in possession eversince his purchase, remaining
in possession during such suit, and continuing in
possession up to the present action. Held, that the
mere circumstance of the defendant having commenced
the previous action which he did not press on, was
not sufficient to bar the right of prescription which
his possession had conferred upon hLim.

Notes.

Prescription—Interruption by suit—conflict of decisions.

1. Thatan abortive action by a party in possession need
not be to hie detriment is baszed on reason. ¢ might have
had at the time of such suit some cause of action other then
that which affeets possession, or his possession was not dis-
turbed and his suit might have been without any cause of
action. (3 Tamb. Rep. 17.)

2. The effect of a suit against a person on the continulty
of his possession has been the subject of conﬂleb{ug decisiona.
Among other cases (more fully to be dealt with in their
place) may be noted :

Ram. R? 1843—'55, p. 54, Constructive or civil Interruption
"1s effected by litis contestatio or by vocatio in Jus, and
even by a complalnt or protestation duly made, when
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on account of the absence of the adversary a Ht{s con-
testatio eamnot be interposed”—on the authority of the
Bomen-Dutch Law and early decislons.

Ram Rep. 1843—'55. p. 62.

Ram. Rep. 1860—"62, p. 189. Case by plaintiff, even nonsuit,
bars defendant’s preecription ( ¥y, C. J., dub.)

2. Lorent, 31 (12857) Pendency of suit which had abated by
death of one of the parties more than 16 years before
aetion, does not interrupt prescription.

3. Lorenz, 271 (1859) Partition suit does not fnterrept pres-
cription. Bee Pereira’s Institules il. 275.

Austin 12, 23, 54. First suit Interrupts.

Manh. Judgments p. 525, Buitor plaint interrupts. In the case
in Austin 54 the 8. C. wanted proof of first case, or evcm
el summons ondefendant, so as to shift burden of prcof
of prescription on defendant.

Ram Rep. 1877, p. 133, suit interrupts.

2. C. L. R. 103 (1882), Unsiiccessful suit against adverse
possecssor does mof interrupt his prescription, but sus-
pends. When suit is lost ur abandoned period of pen-
dency of suit enures to benefit of possessor,

1 N. L, R. 288 (Feb. 1, 1896), Suit *‘disturbs’’ possession
(Withers and Browne, J. J.,)

2. N. L. R. 261 (June 1896), following 2. C. L. R. 103, case
by plaintiff, if unsuccessful, does not interrupt defen-
dant’s prescription (Sonser C. J., diss)

It is not neceseary to discuss these deciriona at any length.
The latest (2 C.L. 103, 3N, L.R. 261) are acquiesced in as law
(Perenn's Inslitutes, 1i |:§.|e 269-270-276). The esubject is very
carefully discussed in nathiRajah’e Law of Preseription
ppP- xxv--xx and 24--31. It may be pointed out that in the
eonsideration of this subject, especial‘y the cases, the follow-
ing questions have to be met:

(1) Is the law oprreaoription in Ceylon the Rcman
Dutch Law or Ord. No. 22 of 1871? (Laurie, J.,in 2 N.L.R.
261; Withers J. in 2 N. L. R. 261,, Withers J.,in 1 N. L. R. 200;
Benger C. J.,in5 N. L. R. 210.)

(2) It the Iaw is only Ord. No. 22 of 1871 what is the value
of old decisions under the Dutch Law? (Lawrie J. in 2
N. L. R. 261)

(3) If Ord. No. 22 of 1871 is all the law of prescription what
is the duty of Courts with reference to Two-Judge or Full
Couﬁ rulings made under the Dutch Law? (See Bonser C.J.,
in 2 N. L. R. 261, and Layard C. J,, iIn 7T N. L. R. 179.)

(4) Does the fact of a suit override the substantial fact of
Ehyslml possession? (LuwrieJ. in 1 N. L. R. 288, Perelra'a

nstitutes, 1l. 270, end aee 3 N, 1,- R, 261.)
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June 20, 1835.] [Morg. Dig. sec. 218.
Presents Marshall C. J., Rough and Norris J. J.

D. C. Kaltura §238.

Ecclesiastical matters—Mahomedan mosque— Exclusive
right q);festivals - Does civil remedy lie? — Voluntary offer-
ings— T'ithes in English Law—Cinl right distinguished
Jrom religious privilege.

1. Where one temple attracts to it the devotees and offer-

ings hitherto assoclated with another, it is not a matter for the
civil courts.

2. Where there ls no right there is no remedy.

3. Voluntary offerings not bein&recovemble by ocompul-
slon are not (n the nature of tithes under English Law.

4. A religlous privilege of paying the voluntary offerings
of & festival, however immemorial and excluslve, does not
give a civil right to recover them or to prevent their being
offered anywhere, and any breach of such priviledge s &
matter for purely ecclesiastical interference.

Judgment.

Norris,],*The plaintiffs in this case are the priests and
officials of a ecertain Moorish mosgue, situated at Mar-
andahn in the village of Barberyn; and they seek to re-
cover from the defendants, who are the priests of the
Mollia Mulla mosque in the same village, one thousand
rix dollars—damages, alleged to have been sustained by
them, the plaiutiffs, 1n consequence of the defendunts
having for the last 3 years, celebrated at the Mollia
Mulla mosque the religious festivals of Nombo Perunal
and Hadjee Perunal; the right to celebrate which the
plaintiffs claim as exclusively appertaining from time
immemorial, to their own mosque at Marandahn. The
decrec of the Court below [although it gave no dama-
ges] declared the exclusive right of celebration to be
vestod in the Marandahn mosque. Had the question
simply related to the plaintiffs’ right to celebrate these
festivals at their own mosque without molestation or
interruption there could have been no room for doubt
upon the subject; for the evidence is abundantly suffi-

*Morgan's Digest givei only a summary, but this text
of thejudgment is taken from ilmhall’s Judgments pp. 856—
859.

In Morgan's Digest therfud ent of the court is aeoribed to
Marshall C. J. but It is rightly asorlbed to Norris J. in Mar-
shall's JudgmewuyuieEdy I\E}\anu} Foundation
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cient to show that, from time immemo1ial, the Maran-
dahn mosque has enjoyed this privilege, and we are
bound by law to protect all classes of the people, in
the free and undisturbed exercise of their religious rites
aud ceremonies. Again, had the inquiry been of a
purely ecclesiastlcal nature, as for example, whether
these festivals could consistently with the Mahomedan
religion and the precepts of the Koran, be celebrated in
more than one consecrated mosque of the same village,
and whether the favoured mosque at Barberyvan was
not that of the plaintiffs, the evidence might perhaps
b> considered sufficient [supposing it were the buginess,
but it certainly 1s not of this or of any Court of Justice
to decide such matter] to warrant a decision of the for-
mer question in the negative, and of the latter in the
affirmative. These, however, are questions which we are
neither ecalled upon nor will consent to decide.

1t is very possible that the Mahomedan worship may
have been scandalized, and the religious veneration
dueto the ancient mosque of Marandahn abated, by the
irregular practices and arrogant assumption of the
riests officiating at the rival mosque of Mollia Mulla.
%ut. the law does not recognize these as civil injuries
for which compensation can be claimed in a Court of
Justice. These are matters purely ecclesiastical, and
a remedy for the abnses complained of, if obtainable
at all, must be sought for in ecclesinstical censure or
penance. But the question which we are called upon
to decide is very different from either of the foregoing.
The plaintiffs do not complain of the disturbance in the
celebration of their religious rites at their own mosque;
por do they seek redress for the insult offered to
Mahomedan worship by the celebration at anunaccus-
tomed place of rites peculiar to the mosque of Maran-
dhan: they are actunted by no apparent zeal for the
honor of their religion or the peculiar sanctity of their
mosque. Their cluim is of a pecuniary and personal
description being for specific damages, which they
profess to have sustained for the last two or three years
by the deviation, from their own mosque to that of
Mollia Mulla of certain offerings, made by devotees
during the celebration of the abovementioned festivals,
which offerings they claim as their exclusive right by
virtue of the alleged exclusive privilege attached to
their mosque as regards these festivals. The religious
privilege as I have already observed is a question for
the decision of the priestsor spmtual guardians of the
Mahomedan 1-911%1011é dtbyﬁocm right is the sole question
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with which we are concerned and this, I apprehend
may be settled in very few words.

Where there is no legal remedy, the law presumesthat
there ~an be no legal right,the one being in contem -
lation of law an inseparable adjunct to the other.
ow Ishould be glad to know by what form of law
the plaintiffs in this instance would enforce their al-
leged right to the voluntary offerings of the devotees?
Voluutary, ex vitermine, all offerings must necessarily
be considered to be; and if voluntary, of course not
rocoverable by any compulsory process, whether legal
or otherwise. The assumed right, therefore, admitting
of no legal remedy in case of its being refused or
withheld, is in truth no right atall, and if it be no
right, the present action which serks compensation for
the disturbance or abstraction ofthat supposed right
of course falls to the ground. To decide otherwise,
would, in truth, be to incur a fearful responsiblity, and
indirectly to commit, under colour of law, the ver,
offence or injury which we are now asked, and whic
we are bound by our oaths to prevent, that of interfer-
ence with the people, in the free and peaceable exercise
of their religions rites and ceremonies. For no right
can be dearer than that of religious devotees, to make
their free will offerings, at whatever church, temple or
mosque they please; and if in preferring one mosque to
another they act contrary to their religion, it is for
their priest or spiritual pastors, not for a court of law
to enlighten their consciences and correct their practice.
The case of tithes in England to which the present
claim has been compared, is entirely different. Tithes
are not voluntary offerings, but a legal provision for
the clergy, which cannot legally be withheld and are re-
coverable by the aid of the civil power, and constitute
therefore, in every sense of the word u civil right, terms
wholly inapplicable, as already shewu, to mere volun-
tary offerings”. The decree of the D. C. by which the
plaintiffs claim had been allowed, was, therefore, rever-
sed with costs.

Notes.
Ecclesiastical matters— Civil Court.

Thia case about the power of Courts in respeet of ecclesl-
astical matters has to be distingusihed from Kurukkal v, Kuru-
kal, 1 8. C. R. 354, and Supramaniadyer v. Changarappillai
g N. L. R. 30. Bee aleo Ram. Rep. 1863-’G8 p. 240, and Creasy
13 1513,07809 the latest case D. C. Jaffna 3576 (1905), 4 Tamb.

ep. 5
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Jan. 6. 1836] [Morg. Dig. sec. 298.
Present: Marshall, C J.
D. C Negombo 1652

Title ty prescription -FEssence of it —Right of posses-
sion, 18 title.

Even in the sbsence of documents the law presum-
es title orright of possession in favour of long and uncon-
tested possession.

Text of Digest.

Marshall, C. J, Where possession has been enjoyed
for many years uninterruptedly and without contest
the title or right of possession becomes in fact an adverse
one against all the world; because as nobody has disput-
ed it, the law presumes that the possessor has a better
right to itthan any other, even though he has not a single
paper or document to show in support of his title, and
this is the very essence of a title %} prescription.

e

June 15, 1836.) (Morg. Dig. sec. 360, 361.
Present: Noeris, C. ], Rough & Casr, J. J.
D. C Batticaloa 2667.

Prescription—Mortgagee’'s possession— Presumption in
Savour of heir—Acknowledgment of mortgagor's title.
1. Long possession by mortgagee, with an acknow-

ledgment of mortgagor's title within the prescriptive period
ia not prescriptive possession,

9. The law ralses & presumption in favour of the helr,
and such presumption must be rebutted by strong proof by
party claiming adversely on his own title.

Text of Digest.

Carr, J,~—Where it appeared that the plaintiff had
inherited the land in dispute from her parents and
that it had been mortgaged nearly twenty years before
to the defendant,but that there had been an acknowledg-
ment of the plaintiff's title till within the last 8 years,
when the possession became adverse, Held, that such
possession of the defendant did not give him a prescrip-
tive title, and that the plaintiff would be entitled
still to recover it on payment of the alleged debt due
on the mortgage unless the defendant could adduce
evidence in support of his, title.to set aside the
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claim of the plaintiff, and that it being a rule that
the right of the heir is fuvoured and that he cannot
be disinberited except on clear proof, the plaintiff had
a right to know by what means, or under what deed,
he was to be disinherited and therefore that the de-
fendant should produce the deed under which he

cl?imad, or should give satisfactory evidence of his
title. :

The paymentof produce or ground—share by the de-
fendant (who claimed as mortgagee) to the plaintiff,
was held not inconsistant with the usual practice of
the mortgagee’s retaining the produce for their inter-
est; for it is not probable when land is mo ed to
a small amonnt and below the valne thereof, the mort-
gagees might be the goiyas of, or allowed to caltivate,
the whole land on payment of part of the produce to
the plaintiff, retaining a portion of such ground-share
in payment of the interest due on their mortgage.

L od o

July 52, 1837.) [Morg. Dig. sec. 511.
Present: Rough, C. J. and Jeremie, J.
D. C. Kaltura 2887.

Gheroenanslagey v. Christian Aracthie.

Prescription— Possession presumed adverse- Possessor
presumed entitled - Rebuttabg by evidence.

1. Possessor Pmsumed to bold in his own right,and as
propristor, until the contrary be demonstrated.

2. Where it s shewn possession commenced by virtue of
some other title, e. fi’ ss tenant or planter, then the possea-
sor is presumed to have continu to hold on the same
terms, uotil he distinetly proves his title has changed.

Judgment.

Jeremie, J., There are two points regarding
the law of prescription, that should be always well
‘borne in mind or else from that law being a most
wholesome one it may be rendered pregnant with in-
justice. The first is that a possessor is always pre-
sumed to hold in his own right and as proprietor
until the contrary be demonstrated; the second: that
the contrary being once established and it bein
.shewn that the possession commenced by virtue o
some othertitle, such as that of tenant or planter,
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ther the possessor is to he presuined to have con-
tinued to hold on the same terms until he distinet]y
proves that his title has changed. In the present
case all the docuwents and much of the orul evidence
shaw that the defendant and his predecessors were
the proprietors, the plaintiff and his predecessors the
planters, and there is no document or other satisfactory
and unequivocal proof 1o explain how or at what pe-
riod these respective relations were changed or that
they ever have been changed. For the fuct that the
plaintiff was allowed (being then the acknowledged
owner us planter of part of the produce) to sow s
portion of the garden with vegetables, or to fence in
the new plantation, proves under sach circumstances
only the forbearance of the acknowledged owner, and
not that he had renounced his rights as proprietor.

g
Avg. 9, 1837 [Morg. Dig. sec. 529.
Present: Jeremie, J.,
D. C. Matura 2343.
Garekingey v. Garehingey.

Possesgion— Possessor must shew when title became ad-
verse—PFossessor  originally  cultivater Mivority  of
owner,

The persor in possession of a land, having ecom-

nenced possession ms a cultivator, must prove when his
title became adverse.

This case in which the right to certain lands was in
question had been sent hack on a previous oceasion for
farther evidence on the part of the defendant, the
Supreme Court observing that it fell on the defendent
who was proved to have been originally the cultivator of
the land in question, tc shew when his title became
adverse to the plaintff, the original proprietors, and
that he had undisturbedly possessed under such -ad-
verse title for ten years from the plaintifi’s majority.
The case having come a second time in appeal, the
Bupreme Court pronounced judgment as follows.

Judgment.

Jetemie, J., The defendant has not shewn when
his title became adverse, for the deed 18 not better
proved than it was before, the late Modliar who made
the endorsement having continued in office until 1829,
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not has he ealled a single additional witness Yo possess-
jon, his whole case therefore rests on testimony already
pronounced insufficient; on the other hand plaintiff
hus adduced the additional witnesses, who corroborate
the preceding witnesses' evidence in his fuvour, and
prove not only plaintiff's recent possessiom but that the
field in dispute was mortgaged by his mother and held
for many years by the mortgagees (defendant being al-
wuys the cultivator) subsequently to the-date of the deed
of sale said to have been passed by him then a minor,
and his sister then under coverture, in 1813 and all the
witnesses who depose to this effect are the nearest
neighbours, to whom not a shadow of suspicion attach-
es and whose testimony agrees in every material
point.

The court cannot therefore but consider this as
another attempt on the part of a mere holder to usurp
the title of a proprietor. '

The decree of the eourt below was therefore reversed
and judgment entered for the plaintiff

L o4

July 24, 1339.) [Morg. Dig. sec. 625,
Preseats Jeremie, J.,
D. C Colombo 25429.

Angohamy v. Samuel Appoo.

Possession -Mortgage—Fized period for redemption—
Adversge title.

1. Possession by mo becomes adverse after the per-
fod Axed in the bond for redemption.

it% Ten years' adverse possession covers every defect of
title.

Text of Disgest.

Jeremie, J.,, Where it was stipulated by a mortgage
deed that the property mortgaged should be re-
deemed within a'given time; and it being proved that
the property was not so redeemed, held that from that
time the pussession became adverse. Ten years' adverse
possession clearly covers any defect of title; so that it
becomes immaterial to inquire whether the stipulation
as to the repayment was sufficient per se, or not, to es-

tﬂbhﬂh ) per[ecgg\.ngg‘g@oc;‘éﬁrg*oumdal\on
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Oct. 3 1840.] [Morg. Dig. sec. 653.
Ofiphant, C. J. Carr, and Hilderband J. J.
D. C. Chilaw and Puttlam. 6218
Meydeen Satboo v. Sibra Saibo
Prescription— Deed invalid or informal —Right to prove
possessiwon.

Even when a deed is invalid or informal, yet grt;
r‘ilﬁle% on such deed may prove preecriptive possession (f
ple -

Text of Digest.

Collective Court ~The regulation No. 1 of 1806 does
not operate retrospectively, and therefore cannot be
pleaded in bar to the present aotion; and if it counld
operate 80 as {o affect the validity of the plaintiff's
deed, dyet the plaintiff having set up prescriptive title

:il:;?:..l bave been allowed to prove such prescriptive
Iy
July 10, 1841.] [Morg. Dig. Sec. 673.
. Presentt Cazrr, J.
D. C Colombo, 25035.
Peris V. Coste.

Possession under mortgage —No transfer — Long posses-
ston— Improvements to I?-:E—-Right lo redcem—nfklay n
- suing—

1. When a person’s title commenced as mortgugee .
the law will not, without strong proof to the contrary, presume

3!3 poascaslon to be otherwise than consistent with such legal
.

9. The laches of the true owner of a land contribute to-
wards declding if an improver of the land ia a bona fids im-
prover.

Judgment.

Carr, J. That the decree of the D. C. be reversed
without costs: and the defendant is declared to be en-
titled to the land in dispute upon her paying to the
plaintiff the sum of £ 3-7-6, due upon the old judgment
of the sitting Magistrate's Court and also such
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further sum as the Disirict Court may (in defanlt of
the parties mutually agreeing to the same) assess by
way of reasonable compensation to the plaintiff fo: the
value of the house built up by him upon the land, and
for the expenses and trouble incurred by him in plant-
ing it as deposed to Ly the 5th witness; and both par-
ties are decreed to pay their own cousts of this suit.
The pleintiff has no notarial transfer, and can rest his
claim only on a prescriptive title of ten years' adverse

ssession, which has not boen satisfactorily proved.

o plaintiff's original title to the land baving com-
menced as a mortgagee the law will not without
strong proof to the contrary presume his possession
to be otherwise than consistant with such legal title,
and thereby debar the defendants equitable right to
redeem. e circumstance of the plaintiff also never
having got a notarial transfer after incurring the
expense of a survey, and his adopting the irregular
course of asking the surveyor to note down the sale
in his book, are not in favour of the plaintiff's claim
especially when the surveyor refused. But layiug
aside all suspicious circumstances, it appears that this
action was not instituted until the 27th May 1839, for
previous interruption of the plaintifis possession by
the defendant, but for how long is not stated in the
libel; nor is it very material because Mr. Franke de-
poses to acts of the plaintiff in 1829, which amounted
to an acknowledgement of a title then existing in the
defendant to the land. The survey is also dated onl
on the 23 June, 1829, and the marriage register boo]y:
produced today in court shews that the marriage of
the defendant, (which is referred to as the period of
the alleged sale) did not occur till the 12th of July
1829. %rom the same book it appears however that
the defendant was born in 1804, so that her alleged
minority is untrme, and a mere subtcifuge to excuse
her great laches in sleeping over her legal rights, for
many years, and in not bringing this action sooner,
whilst she has in the interval knowingly permitted
the plaintiff to continue in uninterrupted possession
of, and in good faith to build upon, and plant the
land, as the owner thereof; she cannot therefore ex-
pect under such circumstancss that her claim wounld
pot be disputed by the plaintiff, or to be favoured
by this court, in being allowed to benefit by her own
laches and deceit,
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Notes to Cases on pp. 110—115,

Adverse possession— Mortgagee's possession— When did
title become adyerse? - Redemption of mortgage - No deeds -
Dad deeds.

1, The cases in Morg. Dig. sec. 288 380, 511, 529 635, 653,
673, are grouped together for the convenlence of annotation.
They deal with cobnected subjects. The main fact in themn
all is possesalon, and with reference to it these cases lay down
the following ; rinciples :

(a) Long and uncontested possession 1s an element of title,
even without title deeds. Even where the title deed produced
is bad, for informality possession may be proved. That the
mere production of title deeds proves no title is good law (C.
R. Gampola B316, 28th July 1905, 4 Tamb. Rep. p.113).

{(b) Thereis a presumption of ownership in favour of an
heir against an outsider.

(c) 8o lmportaut is the fact of possession that a poasessor
is pre?lumod to hold In his own right uatil the contrary be
proved.

(d) Where possession, however long, 1s proved to have
begun dependently, the burden is on the possessor to prove
when his title became adverse. (8ee Privy Council Judgment
in Nagudu Marikar v. Mahmadu, ¥ N. I. R. 91, overruling
Anthonizz v. Cannon 3 C.L R. 65) This applies to tenants,
agents, cultivators, mortgagees and the like. The depend-
ent character of the posseasor must be proved first. (3 Tamb.
Rep., 74). See. 3 N.io, R. 213

9. As regards mortgagees it was held in a number of cases
rince 1833 that a mo could never prescrite (Morg.
Dig. Bec. 5, 22. 80, 51). One reason for this was that Ord. Na.
8 or 1834 did not apply to vicious possession (Senathi Rajah’s
Prescription p. lx{), and it eeemed conslstent with the Ro-
man and Roman-Dutch Lawa that possession to be adverse
must have commenced in good Jaith (Ibid, p. xxiii. Bee also
pp. xlx-xxv). Bince 1844, however, it has been law, contrary
to all systems of civilised jurisprudence, that even s vicicus

sessor could prescribe (Ibid, xxiii). But itis refreahln;i to
nd that the old law has been Indirectly restored by the Priv
Council (7 N. L. R. 91) by making it obligatory onthearz
verse posgessor Lo prove how he got rd of his dependent charac-
ter and when hix title become adverse (See ubove, note 1). Bee
Thomson, vol. il. pp. 84, 85.

3. In connectlon with mortgage and prescription the ques-
tion of the right of redemption is an important one. Within
what time must a mortﬁng'or redeem? here there is a tiine
fixed in the bond for redemption, ten years' possession from
that time would be adverse (Morg. Dig. sec, 635, reported
above). If there 18 no time fixed, does prescription bar re-
demption? In the case of usufructuary mortgages, (and the
otty mortgage of the Thesavalame Code) the possession by
the mortgagee,his enjoying the produce in lieu of interest keeps
glive the mo e and the bond, in consequence, is not
prescribed, nor ispthe-aright toredesin. [As to the Theseva-
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lanie otty-mortgage, see Theseralame sec. v (1) (2)(3), and
Muttukizhna pp. 328-386] With reference to or inary wort-

ages, i the action to redeem prescribed by sec. 11. of Ord.

o 930f 18717 The section speaks of “‘three years from the
time when such ¢ause of action shall have accrued.” Now,cause
of action is deflned (Ciril Pro, Code sec, 5) as an actionable
wrong and includes “the denlal of a right, the refusal to fulfll
an obligation, the neglect to perform a duty, and the infliction
of an affirmative injury”. As to finding the cause of actlon
of a plaintiff in & redemption suit, the actio pigum'aﬁtia
directa of the Common Law, it Is not necessary toln uire If
the word “‘includes’ in sec. 5 of the Civil Procedure de is
exclusive and exhaustive ; it isenough to agree that the re-
demptor’s grievanco is covered by t definition. His right
is the right to pay the debt und release thegropertv from the

ledge, the creditor’s duty is to accept tender and grant re-
case. The creditor givesthe debtor a cause of action when
he refuses to release and this can happen only where the deb-
tor offers to redeem. The cause of activn than accrues, and
gec. 11. of Ord. No. 22 of 1871 can thenonly -apply. Its appli-
cation being to events after the offer to redeem, it does not
regulate the time within which the offer itself has to be made.
'The ordinance applies after the accrual of the cause of action
but it does not lay down when the cause of action shall
aceruc. By the Boman Dutch-Law the right to redeem can-
not be preseribed (Voet 23. 7. 7.) So Lorenz in his Civil
Practice p. 83. Even after the passing of Ord. 23. of 1871 the
Hupreme Court held in Flerk v.JJansz98. C. C. B1, that preserip-
tion does not begiu to tun agalost the right to redeem a pleg-
ge 8o long as any part of the debt rewnains due. Neither Pe-
reiln’s Inatitutes nor Juynwnrdene's Law of Mortgage affords
any help in the discussion of this subject ~ In Jayawardene’s
Law of Morigage, pp. 65.68, a short note on the actio pignora-
titia directa leaves it doubtful whetherthe principle in9 .C.C
8. would apply to mortgage of immovable as well. (What e
the effect of the Pawnhroker's Ord. No, 8 of 1883, sec. 9. 10. on
the law in 9.8. C. C. 81%) Itis not necessary perhaps to disciss
the point as prescription extinguishes the mortgagee’s rights,
and the question of redemption would not arise except in
usufructury mortgages.

For a discussion of “adverse title’’ and ‘*adverse possession’
see SenathiRasjah’s Lew uf Prescription pp. Xix—xxx,
30—37 ;: Thomeon’s Inslitutes1i188—192; Pereira 8 Institules, ii.
pp. 269-—277;1N. L. R. 288, ¢ N. L. R. 261, 2N. L. R. 370.
3. N.L. R.213,5N. L. R. 210, 6 N. L. R. 50, and8 N. L. R.197.

W
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April 16, 1836.) [Morg. Dig. sec. 323.

Norris, C. J., Raugh and Carr, J. J.
D. C. Colombo 6613.

Negligence— Carrier— Condition of goods— Conditionof
ship.

1. Everything is negligence that the law does bot
excuse.

2. A promise to carry safely is one to keep safely.

3. Evidence of goods being put on board dry and in good
condition obviates proof of unseaworthinesss of ship.

Text of Digest.

Rough, J.—Everything is negligence in a carrier or a
Hoyman [master of a carrying vessel | that the Law does
not excuse. He is answerable for goods whilst in his
custody and in all events, except they happen to be da-
maged by the act of God or the King's enemies. And
a promise to carry safely is a promise to keep safely,
and thongh the party beno common carrier, yet if be
takes hire he may be charged upon his speocial
promise.

Where it was attempted to be proved that the injury
to the goods shipped in a vessel had occured through
unseaworthiness of the vessel, Held, that this evidence
was unnpecessary as the evidence was forcible in proof
of the goods having been put on board dry and in sound
condition.

Notes.

Carrier by sea— Extent of liabilities.

The principal judgments about carriers by sen may be simply
noted here: '

1 200 The owner and the master of a ship canpot
be sued together.

Ram. Rep. 1862-'68 p. 159. Accident due to act of God w1
King's enemiesexempts carrler.

Creasy 113. Oontributory negligence.

Creasy 135. Master liable for packages damaged by con-
taot with creosoted timber stowed in tge ship.

Cn-ug 116. Master liable for damuge at time of discharge
grom ship into cargo boat.

VandesStraaten 208, If bill of lading says ship master is
liable for ‘‘wet and damage”’ the plea uf perils of gea i{s bad.
2, Browne 181, Where barrels were old und leaky. master not
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July 20, 1836) [Mozg. Dig. sec. 370.
Presentt Noeris, C, J., and Rough, J.,
D. C Kandy 8327.

Mahommedan woman — Suing alone — Husband not
joined. |

Held. —(On the oplnion of assessors), A Mahommedan wife
can sue without joining her husband.

Text of Digest.

Rough, J.,,— In a suit brought by a Mahommedan
woman, the defendant had pleaded that the husband of
the plaintiff ought in law to have been joined as co-
Ela.intiﬁ, but the Mahommedan assessors in the Court

elow having stated, as a matter of law, that the wife
might sue alone, and it appearing further that the plain-
tiff had previous to the filing of the plea been examined
under rule 31 of the Rules and Orders,touching a seques-
tration obtained by her in the case, the SBupreme Court
thought that the plea of the defendant was too late and
under all the circumstances of the case (the informa-
tion tendered to the Supreme Court tending also to
shew that the wife is accustomed and has a right by
Mahommeden Law to sue alone) directed the court
below to overrule the plea, and to proceed to the in-
vestigation and determination of the case; the plaintiff
being of course liable in costs should she fail in the
proof of the allegations in her libel.

e
Notes.

Mahommedan wife— Suing alone—Roman-Duich Law.

1. A Mahommedan wife Is virtually a feme sole and the
Roman-Duteh disabllities attaching to her sex do not bind her
{4 N. L. B. 65). She oan sue her husband, 8o she can sue any-
one else. She has not only this privilege of suing without her
husband, but she need not appear in courtin person (Becs.
420. 422, Olvil Procedure Code)

9. In D. 0. Colombo 54378 (Fan DerStraaten’s Reports for
1871, p. 196) the question is discussed at length and it Is held
there that a Mahommedan wife can sue alone.

g
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Aug. 24. 1836] [Morg. Dig. sec. 380,
Norris C J,, Rough and Carr J. J,,
D. C Ruanwella, 3001.
Professional liability— Proctor— Neglect— Damages.

Held.—That a proctor wanting in due skill or care inthe
management of a suit Is liable to citent in damages, if neg-
lect be clearly proved.

Text of Digest.

Cart J.—When a proctor has been wanting in due
skill or care in the management of a suit, he is liable to
his client for any damages arising from it, provided he
can clearly prove such neglect.

Notes.

See Revised Reports, vol. i. pp. 45, 48, and aunthorities
there quoted. 3):: also Voet. 3. 1. 10; Poet. 9. 2. 23.
Ram. Rep. 1843, 65. p. 267 and Godfrey v. Dalton(24
Campbe?ﬁs Ruling cases, 656)

e
Sep. 28. 1836] [Morg. Dig. sec. 402
Presents Carr J.
D. C. Colombo 6499.
Surety— Cession of action— Civil Law.
Held—On payment of principal debt surety has privilege of
ocesslon of action.

Text of Digest.

Carr J,—By the Civil Law a surety, on the payment
of the principal debt, has the privilege to demand from
the creditor cession of action not only against the prin-
cipal debtor, but also against all other persons that are
liable and there is no law more geuerally and clearly
defined than the eqnity or right of a surety thus to en-
force every security and all means of payment which the
creditor had and to bave any fund in court whichis
charged with the principal debt applied for his exoner-
ation or indemnification.

e
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Dec. 7, 1836.] [Morg. Dig. sec. 427.
Presentt Cart, J.,
D. C. Jafina 3193.

Cession of action—Surety—Neglect to obiain cession al
2ime of payment— Co-debtor in solido— Cession when necess-
ary —Ancient Laws of Holland—Modern practice—-Extent
of Dutch Law on the subject introduced into Ceylon.

Held—1. It practice the authority to sue without cession of

action has never been disputed, all that was ever required being
the receipt of the creditor to prove the payment.

2. Cession of action is only necessary to enable the co-debt-
or to proceed against his co-obligor or co-surety in the same
manner as the original creditor could, but 1t is not necessary

to enable him to sue in his own name for their portions.

3. Cesslon of action though not obtained at time of payment
of debt, might be obtained subsequently.

Text of Digest.

Carr. J.,—In this action to recover from the defendant
a sum of money paid on his behalf by the plaintiff in
respect of a debt due by the plaintiff and defendant as
co-obligors, and which sum the defendant had admitted
to be due to the plaintiff as claimed in the libel, certain
other parties intervened and claimed preference over the
plaintiff in respect of certain debt due to them by the
defendant. The Supreme Court entered judgment for
the plaintiff as against the defendant for the amount
claimed and as to the plaintiff’s right of preference, con-
gidered the thiee followinlg points, viz:—

1. Whether admitiing the debt due by the plaintiff
and defendant to have been discharged by the plaintiff
alone out of his own private property, it was not ne-
cessary by the existing laws of the colony for the
plaintiff to have obtained cession of action from the
creditor at the time of such payment, or having neg-
lected then to obtain it, she was still entitled to that
benefit?

2. Whether the plaintiff having failed to procure
such cession previously to instituting her action, she
could be allowed to do so at that stage of the case ?

3. Whether the plaintiff had sufficiently proved as
against the intervenients, that the debt due by herself
and the defendant had been paid by her or cn her
sole account only, out of her private property ?

And as to the first point, it appeared that in practice
the authority to sue without cession of action had never
been disputed, all that was ever required being the re-
oceipt of the creditor bo.prove the payment. It is indeed
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necessary fora co-debtor in solido, on paying the whole
debt to the creditors to obtain from him cession of
action in order to enable him to proceed acainst his
co-obligator or co-surety in the same mapner as the
original creditor could, such cession not taking
place pleno jure; but where a co-obligor or co
surety had neglected to take this cession of
action, he has mnevertheless at law a perasonal
action, or the right to proceed in his own name against
his co-obligors or co-sureties to recover their portion of
the whole debt which he has paid on their respective
accounts. The authorities being however very conflict-
ing as to the right of the co-debtor or co-surety, who
neglects to obtain cession atthe time of payment, to
claim it subsequently or ex infervallo (though at the
time of payment the creditor is bound to grant such
cession, or payment might be refused} the Supreme
Court laid down the following distinctions:—

a. That cession of action might be obtained or ex-
pressly agreed for at the time of payment, where the
co-obligor or co-surety pays off his whole debt on be-
half of not only himself but of his co-obligors or co-sure-
ties; in which case the equity or implied promise does
not so clearly arise, as he may be then presamed to
have neglected taking. such cession for their benefit
and to have been contented with his personal right of
action;—and a stranger, not being entitled dejure to
cession can have no such equity.

b. Where the payment is made by the co-debtor
in his own name and behalf only, or simply i. e. with-
out stafing on whose account the payment was made,
such equity or implied agreement arises and cession
may be obtained afterwards ex intervallo.

¢. Cession of action is only necessary to enable
the co-debtor to proceed against his co-obligor or co-
surety in the same manner as the original creditor
could; but it is not requisite to enable him to sue his
co-obligor or co-surety in his own name for their
portions.

The Bapreme Court expressed its reluctance
to make any decision which would alter or infringe
upon any long established practice of the profession
especially where such practice is consistant with well-
known principles of equmity, and when the deviation
from it might be productive of extreme private injury
and hardship. It was bound to administer the laws
as they Sumlﬂmg‘gﬁggbﬁy%%% ancient Government of the

1on
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United Provinces and even admitting that Vander Linden
and the authorities on his side were correct, vig. that
according to the modern practice of the Roman-Duteh
Law in Holland if a debtor in solido had neglected
to take cession at the time of payment, he could not
obtain it afterwards, it might still be doubted whether
that practice had been introduced into this colony.
The Court therefore guided by the opinion of Van
Leeuwen in his commentaries in the Roman-Dutch
Law (which is alleged by Sir Alex. Johnstone to be
the work to which the Dutch Court of Ceylon most
usually referred, and to be the basis of the civil and
criminal law of all the ceded Datch Colonies) consis-
tent as such opinion is with the real equity and justice
of such cases as well as the long established practice
in the colony decided in favour of the plaintiff's right
to obtain cession of action from the creditor, notwith-
standing her neglect to do so at the time of payment.

And, secondly, the Supreme Court, guided by a for-
mer decision by which a similar indulgence had been
granted, allowed the plaintift in obtaining such cession
to avail himself of that benefit in the present action.
This former decision related to the want of adminis-
tration, but the observations made therein by Marshall
C. J., were held to apply with equal force to the pre-
sent case considering the former practice in the pro-
fession and the proceedings in the suit.

And, thirdly, it was held that the evidence in the casa
was sufficient to support the plaintiff's claim as against
the intervenients for the admission of the defendant
could not affect the intervenients, against whom the
plaintiff should have fully proved that the sum
claimed had been actually paid oo her sole behalf out,
of her own private roperty. The only evidence ad-
duced to establish tﬁis fact was a Fiscal's receipt, by
which the payment appeared to have been made by
the defendant himself with an interlineation in a differ-
ent handwriting to the effect of. such payment having
been made on behalf of the plaintiff and this was
held to require much further explunation by clear and
ratisfactory proof in its favour.

And under these circumstances the proceedings in re-
gard to the plaintiff's claim of preference over the
intervenients were referred back to the District Court
to require the plaintiff to establish by sufficient proof
that there were no available assets of her late husband
from which the above judgment debt could bave been

Digitized by Noolaham Foundation
noolaham.org | aavanaham.org



124

paid on her own sole behalf out of her own private
property and to allow her also to obtain and file her
cession of action from the creditor after amending
her libel accordingly.—

Notes on Cession of Action.

1. Thisis the beneficium cedendarum actionum of the Oivil
Law. Bee Voet, 46. 1. 30, Grotius 3. 3. 31, Pothier’s Obligalions
400—443. (Evans). V. D. Linden 4. 4. 13 and 15, Tambyah’s
Contracts (18t edition) pp. 117, 118 and Pereira's Insliluies
vol. ii, pp. 630-632.

2. The princig?.l Ceylon cases on the subject are:
3. Lorensz 319, No cession necessary when Crown is creditor.
(Jos. and Beven, 61).

136, cession necessary when Crown ls debtor (Fan-
derstraaten, 89. 91)

Wendt 9,349, To reach mortgaged land cession before notary
and witnesses necessaty, and cession must be claimed within
reasonable time

Ram. Rep. 1877, p. 224, Without cession co-obligor on a
promissory note cannot recover from other co-obligors more
than proportionate share of debt.

3 S. C. C. 56, Assignmentof debt is a cession.

3 Lorensz 235, Creditor paying off a mortgage entitled to
mortgagee’s rights without cession. :

3. The case No. 3193, D, C. Jaffna, reported above, was
followed by Carr, J., on Jan. 16 1838, in D. C. Colombo 3787,
Morg. Dig. sec. 599. The rinciple of cession of action ap
to be well established, and the cases in Wendt p. 7 (case og 1883;
wnd Wendl 349 (cases of 1875, 1876) shew that tEe %rinci le ha
not been deemed unnecessaryin recent times. The judgment
therefore, in Morgan’s Digest sec. 652, of Carr, J. dated Bep.
19, 1840, is as surprising as itis solitary. It is as follows; and
the italics are ours: “The plaintiff’s notarial bond though of
prior date is not entitled to be satisfled out of the proceeds of
the land in dispute, in preference to a subsequent special
mortgage of such land; and if the defendant, prove he has re-
deemed he is entitled to stand in the place of the original
mong%gee as to the portion he has bona jide paid on behalf of

laintiff’s debtor, without any cession of action which has been
held by the Supreme Court to be unnecessary in this Colony."
These last words, if they refertoanything said by che Supreme
Court in D. C. Jaffna 3193 cannot mean that cession of action
had ceased to be by the year 1840, since in 1882 the Bupreme
Court recognised it. What ]gerha g Carr, J., meant was that
insome cases (mentioned in D. C. JFa’aﬂ'na 3193) cession was held
unnecessary.

4. In addition to the authorities noted above may be men-
tioned the following:

Censura Forensis, parti, 4. 7. 24.

Voet, 2. 14. 14.

Vinnius ad Inst. 3. 17, 1,

Groenewegen de leg. abr. B. 41. 11.

Sande de Act CeB%iUgéd’o;'NMaham Foundation
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Neostadius Decis. xil. p. 49.

Wassenaer Pract Nolar. x. 23. M. 25.

Domat (ed 8trahan) parti. 3. 3. 1. SBec. 6.

Costa ad Inst. 3. 16, 1.

Huber Praelectiones Juris Civilis, vol. i. 1. 2. 8. Vol.il. 17.1.9.
vol. il, 46. 1. 8.

Burge vol. ill. p. 545.

Digest 46. 3.76; 17. 1. 28.

Codex. 5. 68. 1.

e
Jan. 4, 1837) |Morg. Dig sec. 444.

Presents Rough, C. J,, Jeremie and Stoddart J. J.
Bastiampillas v. Hugenas.
D. C. Colombo 12838.

Defamation— Letter about a dismissed servant— Malice-
Imprudentia Dolo proxima—Is truth justification?—
Mitigation — May evidence of truth be received?—
Is the Roman-Dutch Law or English Law the law
of lUbel in Ceylon?—Distinction between animus de-

amandi in civil and criminal cases— Plea of confidential
communication—Suspicion— Writing of a man asa thief
without taking steps to get him punished—Truth a plea
in oral imjury.

Held.—1. It H writes to A that B s a thief and not fit to be
employed as a servant by reason of dishonesty but has taken
no steps to have B punished at law, H is liable in damages

by reason of his culpable imprudence amounting to malice in
publishing his views to A.

2. The Roman-Dutch Law, and not the English Law, ap-
plies in Ceylon to cases of defamation.

3. (per Rough, C.J.) In modern Roman-Dutch Law the
oplnion seems to prevail that in cases of verbal injury, truth
may be given in evidence, perhapa in justification, certainly
in mitigation.

4. &perJ vremie, J. ) Truth is considered an important ele-
ment in forming a right judgment of the motive by which the
defendant waa actuated, but it is only an element, and cannot
therefore be exclusively pleaded.as a sufficient reply to any
defamatory publication. _

5. (per Btoddart J.) In a oriminal action truth is according
to the Roman Law, a presumptiojuris et de jure of the abesence
of malice, but in clvil cases truth can be pleaded only in mitl-
gation.

6. (per Stoddart J.) Confldence may not be pleaded as a full
justification in all cases of libel.,

In an action for damages, brought by the plaintiff
(Bastiam Pillai) against David Hugens, it appeared
that the plaintif had been hired into the service of
Colonel Arbuthnot hythat-gentleman’s head servant,
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having some months before been in the domestic em-
ployment of the defendant who had dismissed him for
alleged misconduct of a serious nature. The defendant on
hearing the plaintiff’s engagement at Colonel Arbuth-
not's had written the following letter to him, which led
to the dismissal of the plaintiff:

“New Bazaar, June 7. 1836. Sir, T hope that you will excuse
the liberty I take in addressing you, that having been in-
formed that you have engaged a servant by name Bastiam-

illai I beg to apprize you ﬁ]at he was in my service for the
ast 6 months, and that I was obliged to discharge him on
acovount of his dishonesty, having been robbed of plate to the
amount of Rds. 200, under circumstances which leave nodoubt
as to his being a thief. Bincethis occasion I have been most
credibly informed that plate has been abstracted from several
families in whicn Bastiampillai was at the time employed aa
a servant. I therefore feel it my duty to inform you of the
above circumstances, in order that you may take means to
prevent a similar loss with yourself, and also to prevent aser-
vant 8o deserving of punishment from obtaining employment
of which his past behaviour shews he is 80 unworthy. ghould
Qu have any doubts as to what I have stated above, I shall

happy to acquaint you with all the particulars I know re-
garding this man’s dishonesty; and should these prove un-
satisfactory, I beg to refer youto A. W. Archer Esquire:
remain sir &e¢, David Hugens.”

To this action the defendant alleged three defences,
viz. 1. that the information contained in the letter was
communicated confidentially, and not with a view to
injure the plaintiff; 2, that what was therein stated
was true, and 3. that if the truth was not admissible
as a complete justification, it should at least be ad-
mitted in mitigation of damages. At the trial, the
letter being admitted, as well as the facts of the plain-
tif having been discharged from Col. Arbuthnot’s
service in consequence of it, the defendant was allow-
ed to go into proof of the facts therein stated, viz. the
absence of any malice in writing the letter, (one of the
witnesses deposing that the defendant had previousl
consulted him as to the propriety of informing Col.
A as a stranger to the country, of the loss mentioned
in the letter), and the fact of a strong suspicion hav-
ing been entertained against the plaintiff by the de-
fendant and others. The Court below hereupon
gave judgment (E. P. Wilmot one of the assessors,
disgentiente), (1) that the letter tended to the infamy of
the plaintiff, and had been written with the deliber-
ate intention of injuring the plaintiff by getting him
dismissed from the service he then held and prevent-
ing him, as far as defsmation of character would avail,
from procuring another situation as a servant; (2) that
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the defendant having previously discharged the plain-
tiff from his employ without publicly charging him
with theft for the sake of justice or taking any legal
steps against him, had no right to accuse him in pri-
vate and to calumniate him behind his back upon
mere suspicion; and (3) that in an action of injury for
written defamation the truth of the imputation was no
excueo, and could not be admitted either in justifica-
tion or in mitigation, where the plaintiff concludes
merely for pecuniary reparation, unless where the
defamatory matter related to some offence, which it
was the interest of the public should be made known
and the communication was made to a Magistrate or
other person in authority for the lawful purpose of
bringing the person accused to justice, and thereupon
the defendant was condemned in £ 16 as damages and
costs of suit.

On an appeal against this decision, the judges of the
Bupreme Court affirmed it and delivered their judg-
ments severally; and as these are not recorded in the
minutes the original MSS being merely filed se-
parately in the Draft Judgment Book they are here
given severally in a digested form:*—

Judgment.

Rough C. J.,—The question for inquiry is whether
the plaintiff's action is maintainable, and whether he
is entitled to recover damages against the defendant.
The defendant writes to Col. Arbuthnot stating his own
conviction of the plaintiff'’s misconduct, with the view
of protecting Colonel Arbuthnot’s interests and to pre-
vent the plaintiff from being retained by him, and it
is argued that this was merely the performance of a
duty, and was unaccompanied by any malice; and
that being a confidential communication, which he the
defendant had a right to make and being founded in
the belief of its truth, he cannot be held responsible
for it. But if in its form and structure of expression, it
bears upon it evident marks of an intention un-
duly to injure, it is not because itis termed and de-
pigned fo be confidential, that protection must there-
fore be extended to it. Such a communication is not the
lese libellous, because meant only for the ear of the indi-
vidual whose conduct itis intended to guide and sway.

*This summary of the facts of the case Is reproduced
verbatim from Morgan’s Digest.—Ed. R. R.
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But it is urged again that circumstances may rebut
the inference of malice; that the letter being openly
gigned and subscribed by the defendant, and the pre-
vious consultation entered into by him with respecta-
ble individuals as to the propriety of sending such a
letter tend to demonstrate that a sense of public or
private duty alone was the motive influencing this
act. I confess, however, after cantiona meditation,
I cannot but be of opinion that the declaration of the
dissentient assessor as to the candour which is due
from ene Englishman to another and the John-Bnll
honesty of intention which gnided the conduct of the
defendant towards Col. Arbuthnot partakes more of
the zeal of an advocate than the calmness of a sworn
juror. In opposition to this, T have the judgment
of the District Judge and the two other assessors
and I am to express my own opinion upon the letter
itself. Itis clear from the evidence that this letter
was a work of great deliberation, and it is idle to
talk of it as the character of a servant given by his
master. It is not indeed pretended that it is such;
and it seems to me impossible not to feel that the
existing motive for thus wnting, though it be to
serve Col. Arbuthnot, is yet atthe same time more
effectually apparent, injuriously to prevent the em-
ployment of the plaintiff. It must always be borne in
mind that however impressed the defendant’s mind was
with conviction of the plaintiff's wrong doings, he
yet made no effort whatever to bring him through an g
magisterial enquiry to justice; and yet having avoide

to do this, he in the most undoubting manner com-
municates to Col. Arbuthnot, his suspicion, as if
suspicion was equivalent to proof. He scarcely leaves
it to Col. Arbuthnot to form & judgment but boldly
affirms what after all can only be suspicion, and not
only does he state his belief as to that in which he
himself has a personal concern, but he goes out of his
way to insinuate charges, the truth of which he posses-
ses no means whatever of being at all assured of. 1
cannot think this a letter which should have been writ-
ten on such an occasion, and to this act of such writing
may well be applied the maxim cited by the senior
Puisne Justice that it is imprudentia dolo prorima
But again a justification of this letter is sought
to be founded on an allegation that the plaintiff was
by a common consent a man destitute of all character
and therefore not entitled to recover damages at the
hands of Justice for any injurious expressions used

towards him. The proof of this has however utterly
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failed; for not only had he a character sufficiently
good to entitle him to be recommended to service by
Col. Arbuthnot’s butler but the very charge brought
against him was founded on suspicion only and where
there is possibility of doubt, it cannot but ba danger-
ous to assert criminality in the uncompromising man-
ner in which this has been done. It is scarcely ne-
cessary under these circumstances to inquire whether
or not the District Judge hns betrayed some incon-
sistency in receiving evidence, and entering upon the
merits of the case and yet giving as his judgment
that in cases of written injury the truth of the slander
cannot be received in justification, and scarcely in
mitigation of damages. In the ease decided by Sir Har-
dinge Giffard, it appears to have been laid down by
the learned Judge that the truth of an allegation can
be received in justification neither of verbal nor writ-
ten slander; but he admitted evidence in mitigation of
damages. In modern Roman-Dutch-Law the opinion
seems to prevail that in cases of verbal injury, truth
may be given in evidence perhaps in justification,
certainly 1n mitigation, Vender Kessel, Thes. 803.
In Titterton v. Armstrong decided in 1831 by the then
acting Chief Justice (Sir Charles Marshall), it seems
not to have occurred to him that written injurious slan-
der might not be justified, were the fact stated proved to
be true. The cases are not however irreconcileable; and
this peint does not require to be gone into on the pre-
sent occasion. Conceiving this letter to be an un-
guarded, rash, and in many material respects unfound-
ed, and therefors in a legal view a malicious commu-
nication, I think the judgment of the District Court
must be affirmed.

Jetemie J.,—Whilst confirming the decree of the Dis-
trict Judge, I differ so matenally from him on the
law, that it appears but right to guard against the
possibility of my sentiments being mistaken on a point
of 8o much importance. I concurin the opinions of
the two very learned Justices who determined in two
ﬁreceding instances cases of this nature, that of Bir

ardinge Giffard in the case of Hopman v. Stork and
of 8ir Charles Marshall in Titlerton v. Armstrong and
I not only conceive that there is mo discrepancy in
their opinions, but I also incline to think that their
sentiments are in perfect harmony with the law of
this country.

The legal question subdivides itself into the fol-
lowing points:—1. Is the court in cases of libel to
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be guided by the principles of the English Law or
the Roman-Dutch Law? and 2. What 1s the actual
diﬁerenga between these laws on subjects of this
nature

It is, I conceive, an unquestioned doctrine that the
laws of a conquered country are silently adopted by
the conquerors, even if there were no express capitu-
lation; and therefore that it requires a positive law
from the conquerors to change, alter or amend the
law as it stood at the period of the conquest. In this
Colony there is no such positive law or regulation with
regard to cases of libel. True, it had been enacted
by a recent ordinance that the English Law of Evi-
dence shall be observed in this country, but the ques-
tion here is one of pleading and not of evidence. The
question is not what evidence shall be sufficient to
prove the truth of a libel, but whether the truth can
be pleaded at all as a justification, and for this we must
have recourse to the Roman-Duteh Law which was
avowedly the law of the country at the period of
its capitulation,

But then comes the second question, what says the
Roman-Dutch Law on this point, or as I bave already
atated it in what respects does it differ from the law of
England? The Law of England admits of two kinds
of action for libel—the one exclusively civil; and the
other exclusively criminal; the one having for its sole
object o reparation in damages to the party offended
the other the suppression and punishment of a pub-
lic offence. In the civil action the truth may not only
be given in evidence if pleaded but is under all circum-
stances in itself if proved a complete reply to and
justification of the libel; whilst in &e criminal action
it can neither be pleaded nor given in evidence and if
taken into consideration in affidavits filed after a ver-
dict of guilty has been actually pronounced by the
jury. e Roman-Dutch Law on the other hand
admits of none of these technicalities. It does mnot
admit that the truth alone is of necessity a sufficient
reply to any libel and therefore it does not allow the
truth to be pleaded in justification; but it does not
thence follow that the truth may not be given in evi-
dence; when it may be received in mitigation of da-
mages, occasionally aleo in justification, and at other
times, though rarely in aggravation, where for instance
a person of station, honor and respectability, but la-
bouring under some bodily deformity has been held
up to public ridienle;.insult.and..contumely owing to
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such deformity. On the other hand suppose a man
guilty of some serious offence or of a tainted character,
who is likely to obtain a trust where he may have
an opportunity to renew his culpable practices; here
the occasion being such as to warrant the communi-
cation of the truth by a person of ordinary discre-
tion, the truth will, under these circumstances, amount
to a sufficient justification of the act, for here the two
following circumstances combine, viz, the occasion was
sufficient to warrant the communication, and the com-
munication is substantially true; in a word, the truth
is considered an important element in forming a right
judgment of the motive by which the defendant was
actuated, but it is only an element, and cannot there-
fore be exclusively pleaded as a sufficient reply to
any defamatory publication and so in effect has it been
viewed by Sir Hardinge Giffard and Sir Charles
Marshall.

I am aware that at a period not perhaps very
remote, the doctrine which still prevails in the Cri-
minal Courts of England was held by many writers
of eminence on foreign jurisprudence, was adherred
to and strictly laid down during the Middle Ages,
and is supported by some texts in the Corpus Juris.
But it is by no means clear that this was the general
doctrine of the Roman Law, whilst it is tolerably
clear that a jurisprudence more conformable to equity
has now very generally obtained in the continental
courts, whose laws like the laws of this country have
the Civil Law as their basis. And when this doctrine is
further confirmed by the concurrent judgment of the
Supreme Court, in two important occasions, there seems
to be no necessity for recurring in this exclusively
civil action to principles in a great measure obsolete.

It appears therefore that evidence ought to have
been gone into; that it was correctly taken by the Court
below: and that there is an error in the judgment of the
Court inasmuch as the judge has refused to take
cognizance of the evidence, but has proceeded to deter-
mine the case without reference to the truth of the
charges contained in the letter. Butthese charges are
not proved, and we are therefore bound to believe them
not true: and the laws of every country, the very well-
being of society, command that conduet so rash and ill-
advised, not to say wanton, as that of the defendant
should not pass unchecked, and that if injury has been
suffered, as it undoubtedly has been, adequate repara-
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Stoddart J.—In the defence which has been offered in
this case certain averments have been made, the com-
petenoy, the evidence and the effect of which are all
equally disputed. The evidence must be estimated by
the ru{as of the English law of evidence, which under
certain limitations 18 the law of this Island by a recent
regulation. The effect must be determined by the Ro-
man-Dutch Law us administered in Ceylon at the period
of the conquest in 1796 ( Clark or Colonial Law p. 4 ed.
1834.) It has been plausibly argned for the
plaintiff that though the effect of the avermentsis to
be decided by our common laws, we must determine
their admission to proof, as a question of proof, by the
English Law, I apprehend however that the law of
evidence does not determine the nature of the averments
that may be established by evidence, but the nature of
the evidence by which averments may be established.
I have therefore no difficulty in concluding that the
competency of the articles of this defence is not affect-
ed by the regulation.

By the Roman-Dutch Law, the civil remedy against
slander consists of two actions, usunally but not necessa-
rily, conjoined,—the actio ad palinodium and the actio
ad injuricze aestimationem. The former was unknown
to the Roman Law, but the latter is in every respect
the same as the civil action of damages under the Prae-
torian Edict in the general case of slander and under the
Lex Cornelia de injuris in the instance of defamation by
writing. The words of Vander Linden might indeed
have led us to believe that the object of the Dutch ac-
tion for profitable amends was the infliction of an ar-
bitrary fine payable to the poor, but the language of
Van Leeuwen is more accurate—“which amount is most-
ly deserved for and on behalf of the poor”. But Voet
and the other anthors who have treated this subject more
fully, clearly shew that the action is no other than a
civil action for damages, to be estimated strictly by the
actual injury, and appropriated in the way most agree-
able tothe party injured—ad injuriae illatae aestima-
tionem, sibi, et si ila velit, pauperibus applicandum.
This is a precise definition of tﬁgRuman action; and
this Dutch action for profitable amends, when it arose
out of written slander, was governed by the courts of
Holland and must be governed here, by the Roman
practice under the Lex cornelia de injuriis, The Lex
cornelio was enacted by Sylla the Dictator to provide
aguinst al] the more aggavated injuries. After enumer-
ating certain real injuries of a serious nature, it specified

Digitized by Noolaham Foundation
noolaham.org | aavanaham.org



133

injuries to charater by writing and it provided a double
remedy—a criminal action for a_public penalty, and a
sivil action for damages proportioned to the actual in-
jury. The latter was strictly an actio ez delicto, an act-
ion arising from misconduct in the legal sense. It there-
fore necessarily supposed misconduct in one party and
injury done to the other. The misconduct without the
injury, or the injury without the misconduct, gave no
room for the action.

Under this view of the law, I apprehend that the ul-
timate points to be determined are only two:1. To what
extent has this letter hurt the feelings or injured the
reputation of the plaintiff? and 2. Was it written with a
malicious intention to defame, or with such negligent
or wanton disregard of the just rights of the plaintiff
ag it is held in law equivalent in its civil consequences
to such intention?

Whether the letter was intended to be confidential,
whether it was calculated to be so considered, whether
the defendant had reason to believe the allegations it
contained: these are inquires that only form a part of
the question as to his malice or culpable negligence. On
the other hand, whether the letter was actually under-
stood as confidential and so used, whether the allega-
tions in it are true, and whether their truth was gener-
ally believed by others before the letter was written:
these are inquires that only form part of the question
as to the existence or amount of the injury sustained.
If no injury had been sustained by the plaintiff, or if
no culpable conduct can be proved against the defen-
dant (taking the word ‘culpable’ in itlegal sense) the ac-
tion must be dismissed for we must have both to justi-
fv us in acceding to the prayer of the plaintiff.

A discussion had been raised, as to whether it is com-
petent to plead the truth of the libel, or common
fame or the confidential nature of the communicution,
in answer to the present suit. I have no hesitation in
gaying that under the Lex Cornelia all these might
bave been pleaded in the civil action, but only in as far
as they went to prove either injury to the one party
or mipconduct to the other. TRules indeed were ad-
mitted in the criminal action, at different periods in the
history of the Law, which had no place in the admini-
stration of the civil remedy. Into these I conceive it
quite unnecessary to enter. The doctrine of Paulus on
the one hand—eum qui nocentem infamavit non esse
bonum equum ob eam rem condemari,— and the edict
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of Valens and Valentinian, on the other, which reprobat-
ed the publication of defamatory writings even when
true, had both exclusive reference to the criminal action,
The law of Constantine, which required at all,it can only
be by the court in mitigation, the publisher to prove
its truth, and declared nevertheless that even if the
proof was complete, he should still suffer a certain de-
gree of punishment, is also exclusively applicable to
the criminal remedy; and besides, though it has been
frequently cited by modern jurists, being found only
in the Theodosian Code, is no part of the Roman Law
of modern times. On the whole therefore I have no
hesitation i my opinion, that by the Roman practice
in the civil action, all the circumstances I have en-
umerated may be pleaded but only in as far as they
mitigate the misconduct of the defendant or the injury
dome to the plaintiff. In the criminal action, I incline
to the conclusion of Fachinoeus, that the truth of the
libel was taken (in the time of of Paulus at least)
a8 a presumptio juris et de jure of the absence of
malice, but I find no trace of any such rules in the
civil action at any period in the history of the Ro-
man Law. :

Then as to the confidential nature of the commu-
nication, it is true that by the Roman law certain kinds
of privileged communication did give rise both in the
civil and the eriminal action to a presumptio juris
et de jure of theabsence of the malice and on gene-
ral principles it is also clear that any degree of con-
fidence in a communication does in some degree affect;
both the natural presumption of malice on the one
hand, and the actual degree of injury on the other.
But I find no such rule in the Roman Law as that in
all communications, in any degree confidential, one
may plead the confidence as a full justification in a
case of libel.

Let us come then to the two main questions upon
which all the others depend; and firstly, I do not
think it can bear question that an injury has
been done, not merely an injury to the feel-
ings of the plaintiff, but a substantial injury to
his character and prospects. If he had been a man totally
and notoriously without character before the publi-
cation of the libel, it is certain that we could have
given little or no damages, because little or no injury
could have been done. But it is not my individual
opinion and it is not the opinion of the court that
any thing amounting to that has been proved; and
secondly, asto what in the language of the law is
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termed the the malice of defendant—we must remem-
ber that this is a civil, not a criminal action. It is
an action indeed arising out of conduct reprobated by
the law, but there is a broad distinction between a
crime and conduct which is simply illegal. The ani-
mus: defamandi, which must be proved in the crimi-
nal action, i. e. the vindictive purpose to defame, which
constitues the criminal offence is a deep stain on the
moral character of the offender justly visited by the
reprobation of all good men. But the gnimus defaman-
di, which must be proved in the civil action includes
not only a vindictive purpose to defame, but also
all culpable negligence whereby thecharacter of others
is affected and may possibly amount rather to anim-
prudence than to an offence. I would find difficulty in
saying that the conduct of the defendant has exhibit-
ed deliberate and vindictive purpose to ruin the
plaintiff, or that no better motive entered into his mind
when he wrote the letter which has given rise to this
action. That in writing it he was actuated chiefly by
a spirit of kindness to Colonel Arbuthnot as his fellow-
countryman and a stranger in the Colony I think ex-
tremely probable; and thathe believed the plain-
tiff to have acted ill, I have no manner of doubt. But
it is sufficient to the judgment in this civil action, if
the defendant has shown either a culpable mnegli-
gence in forming his opinion on the plaintiff's charact-
er or a culpable imprudence in communicating that
opinion to others. And the court is unanimous in its
conclusion that whether the plaintiff be a man of
purest conduct or not, the defendant was culpably in-
prudent in publishing to Colonel Arbuthnot, however
confidentially, the positive averments against his cha-
racter which are contained in the letter, if he proceed-
ed apon no better evidence than that which he pro-
duneced to the District Judge. We are bound to believe
that he produced the best evidence in his power, and
we are therefore of opinion that judgment of the dis-
trict Judge should be affirmed.—

Notes.

Defamation—Slander— Privilege— Palinode — Apology
—Truth—dJustification—Dutch and E .glish Laws.

1. The chie! Roman-Dutch authorities on the subject are:
Voet (De Injuriis) 47. 10, Vander Linden 1.18. 1, Grotius 3.
36, Van Leewwen 4,37, Censura Forensis I, 5. 25, Codex
10. 34, Digest 47.10, Pothier ad Pand. 47. 10, Mattheeus De
Crim. 47. 4, Groenewegen ad Dig. 47. 10, Vinniug ad Inst. 4. 4.

2. The principal, Gloylon cases, may, he, noted thus:
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Ram. Rep. 1863-1868, p. 126, Delumation deflned.

Marshall’s Judgments. .h? 403, Pleadings and depositions are
privileged. (See ulso Nell 87 and 2 Lor. 129)

Ram. Rep. 1872-'76, p. 185, Injury to feelings actiopable.
Duteh forms of apology are obsolete, but apology may be
decreed.

6 8. C. C, 89. Meaning other than what plaintiff puts on
words complained of does not entitle him to judgment.

3. Lorenz 294 (Jor. and Ber. 47), Transmisslon of libel-
lous letter to Governor of Ceylon is publication. Semble, that
bs Duteh Law publication is not neccssary, all that is want-
ed belog contumeélia.

Grenler. 1873 (C. R. Cases)p. 29, To suceeed in an action
on a letter tothe Governor about a public officer, plaintHT
must prove malice. ;

18, C.C, 29, Wrlting letter inst a dismissed employee
to o new employer Is activnable. (Case on all fours with
oue reported above.

Ram. Rep. 1843-'65, p. 160. Maliclous Intent is necessa
to sustain slander suit. (See Semble 7. 8. C. C. 154. -

Nell 103, Marsh, 407.)

Ram. Rep. 1863-'68, p. 189, 7 8. C. C. 164, and Grenier 1873
(D. C. . ases) p. 42, Petty and pettyfogging action for sland-
der to be discouraged.

Ram. Rep. 1843-'05, p. 92, Bimple Elea of truth is no justi-
fleation, but it must be stated and shewn that truth was ut-
tered without malice and for a lawful purpose,

Austin. 11, Provocation is a good plea.

8 8. C. C. 158, Defendant’s communication to P. W. D,
Director about an overseer, the defendant bona fide believing
his iuforination, held privileged.

Marshall. 404, 405, Petitions about public servants are pri-
vileged if directed to the proper authority and containing
statements lkonestly belicred to be true. A privileged peti-
tlon 18 not necessarily confldential.

Ram. Rep. 1843-'56, p. 52. Letter b{ one membher of a
elub to the comittee calling another a liar is not privlleged,
(Anatin 178)

Austin 17, Mere fll-tempered abuse withont maliclous in-
tent,no slander, but to call a man a “*whore's son’' is action-
able (Nell, 103).

1 N L.R. 225 Defendant to be excused must prove absence
of ardimus injuriandi.

I N. L. R, 83, To sn:tain action for slander in Ceylon
specisl damage need not be proved. To say of a Vellala wo-
mac that she has run away with a low-cas*e man is nctionuble,
but the father cannot sue for daughter.

5 N. L. R. 267, A headman’s report on matters submitted
to him is privileged.

65, C.C. 4, Writing in servant’s register cause of his
dismissal ia privileged. (Seealso 3 8. C. RE. 140, 142) But
fs master bound to justify entry? (See Ram Rep. 1872-'78,
p. 93)

3. Bee Thomson'’s Inslitutes, vol. il pp. 483478, Pereira's

Digitized by Noolaham Foundation
noolaham.org | aavanaham.org



137

Institutes, vol, ii pp. 649-683. Defamutlon as an offence fs
dealt with in secs. 479-482 of the Oeylon Penal Code.

4. In D.C. Colombo 76606, reported in Browne's Reports
vol. i, App. D. and in D. C. Colombo 77877 (ibid), the learn-
ed District Judge, Mr. Thomas Berwick, goes at very great
length into the question of truth being or not a plea in de-
famution suits. e case of Bastiampillai v. Hugens (re-
ported above) is criticised, the dicta of Stoddart and Jere-
mie, J. J., being contrasted with the opinion of Dutch Ju-
rists, but Mr. Berwick’s views learned snd luminous, un-
fortunately lack the force of law, the cases not having gone
in appeal. Doubtless the Supreme Court, had the cases
been before it, would not have dissented from that eminent
Judge. The principles enumerated by Mr. Berwick may be
thus summarised :

1. Truth is a justification but must be proved by defendant:

(1) In merely verbal slanders containing charges either
of such punishable crime or of such misconduct as itis for
the public interest to be exposed (Dig.47. 1. 18; Cod. 9. 35.
5; Ceny. For.1.5.95. 3; Voet 47. 10. 9; Gail 2. 99; Vinn. ad Inst.
4. 4.1;). Bome writers (Groen. ad Dig, 47.10. 18; Grofius 3.
35, 2) say that there must have been an accusatio before a
court, but this is disputed by other jurlsta (Voet ad loc; Van
Der Keessel Thesls 803; Matth. de Crint. 47. 4. 1 sec, 7)

(2) In all cases of public interest.

(3) In all cases where defendant had acted honestly in the
discharge and within due limits of any public or private
duty, and on a justifying occasion, even though the matter
may not concern public generally.

2, Truth is no justification:

(1) In cases of wanton publication, exposure, ridicule,
opprobrium ; in ‘things rot concerning the public rgmd. 0.‘3.
& man’s poverty, his bodily defects, his atoning for a fault
cannot do good to the public to be published.

(2). Incases of famost libelli including mom wri-
tings, [lett.em} and lampoons, satires, rrl 1 ms,
gongs, inscriptions imputing punishable crimes or b n%ilxlllg
a man to ridicule, contempt and loss of reputation. 8
does not apply to publications which are neither anonymous
_nor impute punishable ecrime.

3. Truth need not be proved:

‘When a man speaks or writes or otherwise acta under eir-
cumstances negativing any ocontumelious intent.

Feb. 1 1837.] (Morg. Dig. Sec. 447.
Present Rough C. J. & Jeremie, ].
D. C. Jaffna 3685.
_ Fiscal's Conveyance—No debt at time g sale—Cancella-
f.(r}on O{ Conveyance— Farties—Fiscal to be heard—Duty of
ourt.

1. The cancellation of & Fiscal's conveyance must take
place in the presence of all partles to the proceedings, and
after fully hearing the Fiam.]i

2. The Fiscal, as reaponsible for the sale and as party de-
livering the certificate shall be a party.

noolaham.org | aavanaham.org



138

3. A purchaser at a Fiscal's sale is a purchaser at the
bar of the Court, and the Court is bound to sec that such
purchaser is not a sufferer by his confldence in the Court.

The facts of the case may be thus summarised (from
Morgan’s Digest. pp. 129 —131.)

1832, Oct. 17 Writ in D. C. J. 2562 against Suppan
Yenasy and others.

1832, Dec. 20. Land seized and sold money deposi-
ted; claim by Sinpavan on an otty mortgage of 1821.

1833, March 22. Fiseal's conveyance:

1833, June 1. Claim by otty morgage ordered to be in-
vestigated into and writ n.ccording?y returned.

1833, June 7. Claim upheld and claimant held entitled
te hold the land in otty.

— Distribation of purchase money stopped
and D. C. J. 3685 filed by Fiscal's vehdee against
successful claimant, otty holder.

The District Court cauncelled the certificate of rale
and annulled all proceedings.

The Bupreme Court, in appeal, set aside the order and
directed the case to be heard before it on circuit*

Judgment.

Jeremie, J., This cancellation of the certificate may
or may not be requisite, but if requisite, it can only take
place in presence of all the parties to these proceedings
and also in the presence of and after having fully
heard the Fiscal. But especially do the interests of
public justice and the public faith command that
the plaintiff be first completely indemnified in prin-
cipal, interest and full costs at least. He has pur-
chased at the bar of the Court, and the court is bound
to see that he be not a sufferer by his confidence in
it. The only question therefore 18 whether a secure-
title can be made out for the plaintiff or who shall in-
demnify him, if it cannot: and for the purpose of de-
termining this point it is decreed that the judgment
of the Court below be reversed the certificate having
been under any circumstances prematurely cancelled
and plaintif unduly condemned in costs and it is
further decreed that the present case No, 3686 and
the case No. 2562 be conjoined, the parties to either
being rendered parties to both; and that the Fisecal
under whose authority the sale was effected, and who
delivered the certiticate of sale, be rendered a party
intervenient in this case, the further hearing to take
place before the Supreme Court on circuit.

*We have not been able to get at the Report, if any, of the
final order of theiz8.Q,No{Edn Budajon
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Feb. 23, 1837.] [Morg. Dig. sec. 461.
Rough, C. J., Jeremie and Stodart, J. J.,
D. C. Ratnapoora, 1220.
Judge a Revenne officer —Government plaintiff— Transfer.

Held.—The Judge who is alro Government Agent may not
try a case in which the Government of Ceylun is plaintiff.

Text of Digest.

Per Jeremie, J,—In u case from Ratnapoora wherein
the Government of Ceylon were plaintiff, and which
had been tried by a Judge, who was also the acting
Government agent of Ratnapuora, the Bupreme Court
ordered, “That as the District Judge had no jurisdiction
being also acting Government agent and the plaintiff
therein, the caseshould be referred to Distriet Court
Caltura.”

Notes.

1. In Morgan's Digest sce. 546 is giventhe following case of
Rex v. Donjey, dated 30th December 1837. It is a judg-
ment of Jeremle, J.,

“The question in this case is wimther the same person
being both District Judge and Custoni-master can prosecuto
a suit in his latter capacity beforc¢ himself in the former or
is this not an infringement of the 24th clause of the charter?
The Court is of opinion that the charter has been infringed.
The decree of the court below Is therefore reversed, togeiher
with the proceedings dating from the first summons; and
the Prosec-utinn is to be entered before the D. C. of Cal-
tura '

2. See the principle of this case upheld in recent cases, Da-
niel v. Usoop (I Tamb. Rep. 60), Pereira v. Carolis (I Tamb’
Rep. 81) Rode v. Bawa (I N. L. B. 373), Jamex v. Latiff, (6
N. L. R. 312). Bonser, C.J. in Rode v. Bawa, laid down
correctly the guiding principle, ‘‘That justice should be be-
lieved by the public to be unbiaased is almost us important
s8 that it should be in fact unbiassed.”

3. Seeslsn58. (. C.210,88. C. C.167,9 8. . C. 126, Ram.
Rep. 1863-'68 p. 314, 3 Lorenz 287, and Wendt 337,
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March 1, 1837] [Morg. Dig. sec. 463
Present: Jeremie and Stoddard, J. J.
D. C. Mannar, 84.

Contract— Written agreement—Signed by one puarty—
iutuality —Ultra petita—"General Relief” clause.

Held.—1. It is a very ancient commercial practice wherchy
an agreement is good and mutual 1n the case of instrumentas,
in counterparts, signed by one party alone.

2. A court may not upset settled principles of practice
by awarding witra petita.

In an action for damages for the breach of an en-
gagement for the purchase of the pearl fishery of
Condatchy for the year 1829, it appeared that in De-
cember 1828 |, the plaintiffs had entered into an agree-
ment with certain parties in India, whom he stated
to be the partners of the defendants by which in
the event of his taking the rent of the pearl fishery
from Guvernment, they bound themselves for a quart-
er of that rent and agreed to deposit £4,700 in ready
mouney and that when the dhoneys for the quarter-
share should be delivered to them they would give
up the above deposit and pay the remaining price of
the quarter-share as the instalment Lecame due.
This instrument further provided that if the plaintiff
should engage as phrtuer with others without pur-
chasing the rent (in other words should become as un-
der purchaser from the contractor) the defendants were
$0 have a fourth of his share whatever it might be; and
that the £4,700 to be paid by them should first be
applied to the payment of their share of the deposit,
and next together with the profits to the payment of
the remaining instalments; and further that, whether
the plaintiff took the whole or the half of the rent
(provided it was as contractor) they should pay the
&4,700; and that in case the plaintiff took a quarter
or an eighth of the rent the £4,700 were to be paid
back. ’%he parties in India having signed the agree-
ment (exhibit A) gave the plainliff, as “ready money”
a draft in favour of the defandants, native merchants
in Ceylon.

Huving arrived iu Colombo in Jannary 1829 the plain-
tills entered into an agreement (exhibit B.) as Cooma-
raswamy and Muttooswamy that the tender to Govern-
ment shonld be made by Muttooswamy and that he

shonld have two-eights and Coomaraswamy one-eighth,
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and the plaintiff the remaining three-eighths and the rent
was accordingly obtained on this tender for £45,100,
of which £9,020 were to be deposited forthwith and
the remainder paid in instalments. The contract with
Government was entered into by Muttoosamy and
one Akady Maricar, who was known by all the parties
a8 the mere agent of the plaintiff.

In the meantime the plaintiff had presented the
draft for £4,700 to the defendants, who gave him
in exchange, . and on receiving from him a receipt in
full for the draft on ola docmment, in the form of a
cheque or letter of credit drawn on Muttooswamy at
the fishery, which however Muttooswamy declined to
honour when presented to him.

The fishery then proceeded but in consequence of the
dishonour of draft, the plaintifi's share was reduced
from five-eighths to one-fourth whereupon the plaintiff
brought his action against the defendants, averring that
they were partners with the parties to the agreement A.,
and that he had saffered special domages to the
amount of the above mentioned difference. To this
action the defendants pleaded that the agreement was
not mutual, that they have received no consideration,
that the plaintiff had not performed his part of the
condition and was neither actually nor potentially the
owner of the uarticle mentioned to be sold by him
by the agreement, that the defendunts had on their
part complied with the stipulated conditions having
given a bill of exchange which hud been duly accept-
ed and paid; nor had any notice been given to the
contrary, nor any protest made for non-ancceptance
or non-payvment; that the plaintiff had waived his
agreement, and that no loss had accrued to him as
no profits had arisen from the fishery.

The Supreme Court after hearing evidence them-
selves, gave judgment us to the facts, that the defend-
ants and the parties to the agreement of December
1828 were partners, —that they were aware of the rent
which the plaintiff was to receive under the agree-
ment B,— that the Indian draft for £4,700 had never
been paid having been only discharged by the
partners at Colombo by meuns of a cheque augaequ—
ently dishonored in their presence and at their requ-
est—that there had been no waiver of the agree-
ment on the part of the plaintiff and that dumages
did accrue to the plaintif from such non-pay-

Digitized by Noolaham Foundation
noolaham.org | aavanaham.org



142

ment to the extent of £2,000 und as to the point of
law the court pronounced judgment as follons: -

Judgment.

Per Curiam [on the Law). Tle objection ar to the
want of mutuality arises frown the cireumstances of
the plaintiff's signature not being attached to the
agreement A, and from its being in language an obli-
gation to him only, and not also ome from him to
the defendants. 'T'his however is very ancient com-
mercial practice well recognized not only in India
but on the continent of Europe. In mutual contracts,
two parties, instead of entering into joint articles of
of agreement which they both sign each receiving a
copy, draw up and sign simply separate instru-
ments, in which each sets forth the nature and
condition of his obligation to the other. They then
exchange these instruments, and thus each obligee
becomes the holder of his obligor's acknowledg-
ment or obligation, or sometimes, now indeed more
frequently, the instruments aie counter parts of each
other though they each bear the signature but of one
yet the mutuality equally exist+ in either case, and the
cirenmstance of one party holding the other contrac-
ting party’'s signature establishes a presumpiio juris,
that that other party has the counterpart bearing
bis. They therefore bear the shape rather of English
bonds with the conditions set forth by each obligor,
in which they respectively stipulute that their obli-
gation shall be binding or veid.

As to the want of considertion,—what is the
pature of the contract? Itis a contract of that class
in which the mutual consent of the parties is suffi-
cient to render the agreement obligatory on both,—
in which as in articles of partnership, it is suffici-
ent consideration that the party did and was will- -
ing todo all that had undertuken to do, and that
he has done nothing which could put this ont of his
power.

As to the objection that the plaintiffs are not
actually or potentially the owner of the article men-
tioned, this as well as the further question whether if
it were so, this was pot owing to the defendant’s
breach of promise, 18 determined in the plaintiffs’
favour by the evidence adduced in the came that the
defendants thronghout the transaction well knew
the portion which the plaintiffi was to receive from

the rent under fhe.agveement, b,
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Then as o the damages, special Jdamages arve
alone demanded by the plaintiffs, uo eclaim being
made for damages generall;y and though this court
would not tie dowun parties on occasions of this
kiud to the strict rule of European practice, and would
be prepared to afford them every relief against mere
formal irregularities, vet it cannot of itself cousent
to infringe settled principles by awarding ultra petita,
there not being in the libel or in the plaintifi’s peti-
tion of appeal even a prayer for ‘general rolief.
The decree of the court therefime is that the defend-
ants do pay to the plaintiff two thousand pounds
sterling and costs and that the counter part of ex-
hibit A in the hands of the defendants he cuncelled.

X ]

July. 19,1837 ] [Morg. Dig. sec. 513

Jeremie, J..
D. C. Jatina 2225,

Van Hek. v. Maartensz,

Frivolons litigation— Power of Supreme Court lo fine—
Iiherent power— Practice since the « harter of 1833.—
Held.—1. That the Bupreme Court has, as an undoubted

part of its appellate jurisdiction the power, by an addition
al amercement to check frivolous and wvexatious litigation.

2. The SBupreme Court has exercised this power sluce the
charter of 1833,

The facts [summarised from Morgau's Digest pp.
171—175) necessary for the report are these:—

1836. Oct. 4. Ex.cutors of ove VerWych applied
to D. C. Jaffna for custedy of certain papers Lielong-
ing to certain Muaartensz an insolvent. The insol-
vent and one Toussaint opposed the application.

1836. Oect. 25. Application of executors rejected.

1836. Nov. 2. FExccutors appeal. Towssaint nol made
a party respondent {o the appeal,

Various proceedings wera then had in appeal—the
case beiny twice before the Supreme Court—and the
original decree was finally modified, and there were ad-
ditional proceedings in the D. C., but Tonssaint was not
renderd a party and the proceedings closed without him.

1837 Feb. Executors applied to D. C. for costs of
appeal MﬂiDSQ‘QMMin&am Foundation
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1837 Fel. 6, D. C. allowed costs against Toussaiut.

1837 May 31, Bupreme Court reversed order of D.C.
as to costs against Toussaint and held him liable
for costs of these proceedings only to which he wasa
party.

1837 July 17, Jeremwie, J., said:

On a matter so purely elementary and alphabetical the exee-
utors have thought Attwice to remounstrate with this court.

On the first occasion, the court in the hope of terminating
all disputes consented to f-.xyluin —what required no explana-
tion—its original decree. This act of condescension hns only
led to a second reference, when the executors without ndduc-
ing any one single new fact, required to be heard a third
titne on the same plain and simpie subject-mmatter and the
have it appears retasined counsel. Heard, against the court’s
deliberate and recorded judgment, counsel cannot be. It
mnust be executed to the letter. But heard couusel jmay be
provided he be prepared to appear forthwith on this further
question, which the court feels bound in vindication of its
own authority to determine, viz; what further penalty shall
be levied on those parties as a check on the remonstrances,
which, as now advisod, appear to the court equally frivolous,
vexatious, and puerile, und which has notwithstanding been
urged over and over again indeflance of all rule with the most
vontumacious pertinacity.

The execution of this court’s solemn and delinite judgment
is in the meantime suspended.

On the following day the court, after hearing counsel
on this point delivered judgmeut as follows:

Judgment.

Jeremie, J.—The court will now proceed to examine
the reasous assigned for this unprecedented step. The
remonstrants state that they could not render Toussaint
a party to the appeal petition of the 2nd November.
Whynot? He bad appeared in this case, had filed and
signed an objection, Eeen heard upon and succeeded in
establishing it in the court below. What then was to
prevent Lis being made a party to the proceedings
taken for the express purpose of overruling his object-
ion ip appeal? Nothing, either technicnlly or substgp.
tially. The respondents, when they required he shoylq
be condemned in costs contrived to make him a parpty,
und have kept him in the suit ever since. Why then
not have made him so before? For if he could becope
su appellant, he should be made a respondent: there ig
no limit to the possible number of intervenientg. and
every person who takes part in a suit and who jg pot
either plaintiff or defendant, is an intervenient.
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They next attribute the error in omission to the Sec-
retary of the Court. What then? Is a party to be
condemned uncalled, or rendered responsible in puise
snd person for proceedings to which he is a stranger,
under any possible or imaginable contingency ? If
there be fault in the secretury, he and he alone is reg-
ponsible for his faults, but the fuct is, in the present
cuge, there was noue, the fault lay with the frawmers of
the original petition of appeal.

The excecutors finally ask whether the Supreme
Court’s decree of May is to affect Muartensy ? Did not
Maartnesz appeal ? If not, the court is not likely to have
committed precisely the same mistake that caused the
reversal of the order of the 6th February in coming to a
decision on Maartnesz's interests when Maartenz had not
applied to it und this is already quite cleatly explained
in its decree.

As to the authority of the court to award damages as
costs, it has already expressed its sentiments in other
cases. It is unacquainted with the practice of any
appeal tribunal in modern or ancient legislation which
has not possessed and occasionally exercised as an
undoubted part of its appellute jurisdiction, the power
by an additional amercement to check frivolous and
vexatious litigution.

The Civil law says “ne temere autem ac passin provo-
candi omnibus facultas praebetur arbitramur eum qui
malam litem fuerit persecutus mediocriter poenam a
competenti judice sustinere,” 1.6 sec. 4 Cod. de appell.
In England there are three established courts of appeal.
The House of Lords, the Privy Council, and the Lord
Chanc llor’s Court and in all these are increased costs
thus awarded. In France, in Holland, the appellant for-
merely as now, was invariably bound to deposit a fine
which he forfeited, if the appeal proved frivolous, see
among others VanLeeuwen p.646 v5 ch 25 sec. 18. And
that the Supreme Court possesses all the usual and
accustomed rights and powers of courts of appeal
generally as well as that the tribunals established
under the charter possess all the various rights and
powers universally attaching to courts of Law and
courts of Equity, appears %}eyond doubt or question
and that again, this power in particular has been
occasionally, but of course discreetly, exercised by the
Supreme Court 18 now constituted from the time of its
institution, is a fact admitted,

It is true thatdiy syavious statutes passed for the pro-
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tection of persous charged with duties involving con-
siderable responsibility, such as Justices of the Peace,
it has been expressly enacted by the Legislature of
Great Britain that if any persons who prosecute them
shall fail in their action such persons shall pay a penalty
in the shape of double or treble costs, and these of course
being penal statutes cavnot bear any estension, but
this is quite a distinct branch of the subject both as
regards the principle and its applications.

Then this pertinacious resistance to a final decree,
whatever shape it takes, is in itself a contempt of
the authority which pronounced the decree and as
such punishable alike by every court of record.

The executors are therefors, in addition fo all vther
costs hitherto recoverable against them adjudged to
pay to the appellant F. A_ﬂfl‘ouassint the further sum
of two pounds and ten shillings as increased costs for
fiivolons and vexatious litigation, and as an indem-
nification for the delav arising in the enforcement of the
decree of this court of the 31st May last

Notes.

Frivolous litigation— Power of Supreme Court to punish.

1. The judguient given above clearly shews that the Bup-
reme Court has power to punish, by way of impusing extra
costs, persons who engage in frivolous litigation. There
have not been In recent times instances of the exercise ot
this power, but we koow of no statute or decision which
hus taken away tho power clalmed for the Supreme Court
b’y this ]jljldgmcnt. In Bept. 19th 1838 in Felayudan v. Appu-
chetty, D. C. Jaflnu 5608 (Morg. Dig. sec. 583) Jeremie, J.,
cast the appellant ic double costs for frivolous litigation:
‘“This is a very frivolous appeal. The appellant must have
known that if his statemient was true, viz, that he was not
served with a notlce, though the Fiscal has reported
service of notice, his remedy was not by ap 5
His object was, however, evidently to obtaln a delay.
The decree of the District Court of Jaffna fis affirm-
ed with double costs.” Justice Thomson writing his Insti-
tutes in 1866 refera to the cases in Morgan's Digest Becs.
224, 533, a4 law in his daif (Thom. Vol IL. p. 480. 481.) The
subjeot i3 dealt with in Marshall's Judgments p. 15, 76, 184-187.
where the question mainly discussed is, and decided in the
negative, whether Distrizt Court~ have power to punish for
B)raferrlng false claims apart from any criminal eonsequences

which false claimants may be liable. It need hardly be
added that at the present day a person preferring a false claim
is liable under section 906 of the Ceylon Penul Code. The
present writer is Aware of only one Ceylon case under the
section., It wasa Mannar Oase No.28 of 1901 and the accused
wAS acquitted.
2. The Civil Provedure Codeand the Courts Ordinanee are
?,ll'_‘"" as to the power of the Supreme Court to punish frivolous
1tigants. Digitized by Noolaham Foundation &

)
noolaham.org | aavanaham.org



147

3. The subjeot of frivolous actions is discussed at
length in the Ceylon Law Review Vol: 1. p. 61-65. From that
article the following portion is quoted. ‘Inthe course of the
foregolng J:l.ﬁes it must have become apparent that this juris-
diction to with vexatious orfrivolous claims and defences
is inherent in every Court of Justice, and that this power has
been invoked to deal with cases which could not fall within
the four corners of the English Rule. Courts ofevery country
must be deemed to possess this power. In a case from
Madagascar Haggard v, Pelicier Fieres [1892] A. C.,p. 61 Lord
Watson, delivering the Judgment of the Privy Counoil, when
the action was bromht against & Judge for having dismissed
an action summarlly as frivolous and vexatious, expressed
himself thus: *Their Lordships hold it to be settled that a
Court of competent jurisdiction has inherent power to prevent
abuse of its process by staying or dismissing without proof,
actions which 1t holds to be vexatious,’’ pp. 87. 88. Courts in
India appear to us therefore to have the wer which is
claimed as inherent in every Courtalthough it is notconferred
by the Code ot Civil Procedure. As regards plaints, it is not
merely where they do not disclosea cause of action, or the
claim upon the face of the plaint Is barred by any positive
rule of law, that even where otherwise they are shown to be
frivolousand vexatious, a3 In the case of concealed fraud
(Lawrence v. Norrays, 16 A. C.211) orin the case of aperfeot-
ly stale claim, the Courts in India have the power, which is
certainly to be sparingly and cautiously exercised, but exer-
olsed irmly and unhesitatingly where the circumstances
require it, o summarily dismissing the action; and the same
power is possessed by them of s ng out a frivolous or
vexatious defence and ant.erigF jﬁggmant for the plaintiff.
There are no cases in the Indian Reports to show that such
a power has ever been exercised. Itwas once exercised in
arecent litigation relating to the Bhivaganga Zemindaryby a
subordinate Judge; but although the case went upto the
High Courtin Appeal, 8it was unnecessary for the Aﬂ[ﬁellaw

Court to pronounce any opinion upon this novel and u
departun]; from the practice of mep&um.' .
w
July 26, 1837] (Morg. Dig. Sec. 526.

Rough, C. J,, and Jeremie, J.
D. C Kaltura 3319.
Merinhegey v. Merinhegey.

Proctor and Client—Bad civil case—Proctor's dufy—
Private opinton—Reasonable defence.

Held—1. A proctor is not bound to uphold officially a clvil
suitwhich he concelves perfectly groundless or iniquitous.

2. When there {8 a good defence he may, is spite of his
grivate opinion on the merita, act in the case but he should
rst state his oPmtezmbwmmacﬂfewam
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3. A proctor i3 not expected or required to mention to
others but his client his private opinion on the matter of the
case.

The petition of appeal in this case contained the fol-
lowing footnote:
As proctor and one of the drawers of the papers here, I am

compelied to sign the petition, but am of opinion that the peti-
tloner has no cause of appeal whatever.

Judgment.

Jeremie, J.—The Proctor was in error. A Proctor is
not in a civil suit bound to uphold officially a case which
he considers perfectly groundless or inignitous; though
where there i8 & fair and reasonable ground of defence
he is at full liberty to actin a cauge whatever may be his
private opinions of its merits. But he should first state
that opinion to his client. He is not expected or re-
qnired to mention it elsewhera.

Notes.

1. As regards criminal cases it seerns to be law, but
f»erha.pa a principle of very doubtful morality, that the de-
ence of a man known to be gullty ianot bad. BSee Cey-
lon Evidence act sec. 126 Illus: a.

2. The question how far counsel may listen to the die-
tates of his consciense when inclined to suppress an author-
ity likely to be agalnst his client’s Interests but certain to
help justice has been the subject of keen discussion in Eng-
land and Indin. Bee Ceylon Law Review vol. 1. pp 65-88 for
gpinions on tho subject in the Hiudu, the Madras Law
ournal and the Law Quarterly Review.

-

Feb. 15, 1338.] [Morg. Dig Sec. 556.
Present: Rough, C J.,'Jeremie and Stodard, J. J.

D. C. Colombo 16230.

FPurlett. v. Pettachy Chetty.

Contracts—Breach of covenant—Damages— Penalty—
Probable loss— Liquidated Damages— English Law—Ro-
man-Dutch— Intention.

Held—1. A penaltyin an ement is nothing more or
less than an estimate of probable loss, stpulated at the
time of the contract as a criterion of the risk, but subject
to be re-corsidered on either side, when the loss has ac-
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9. The recovery of the full amountof a stipulated pe-
nalty as liquidated damages ls %récullar to the Law of Eng-
land{ and does not obtain In ylon.

3. No mere form of words will prevent the court's look-

ing to the meaning and obvious intention of the partles ut the
time of the agreement.

Judgment.

Per Curiam—The principal question in this case
arises from a claim of damages for a breach of cove-
nants.

By agreement dated 22 September 1836 de-
fendants undertook to deliver to plaintiff 250 cwt. of
coffee of good and approved quality perfectly dried
and picked, fit in all respects for shipment
and to the satisfaction of plaintiffs at the rate
of £2 per cwt. of 112 Ibs English. They received an ad-
vance of £250 and agreed to fulfil their agree-
ment within three months in a penalty of £ 200 over
and above the re-payment of the £ 250. On the 9th
November, the parties entered into an additional a-
greement by which the defendant agreed to deliver
to plaintiffs within 21 days 500 bags containing each
4 parrahs of good and merchantable coffee, pick-
ed and perfectly dried, and free from black and
white beans and entirely to the satisfaction of the
plaintiffs, at the price of £ 2-3-per cwt. of 112 lbs
English. In part payment they recoverd an advance
of £360. There is no penalty stated in this latter
agreement. Towards the acquittance of their under-
taking the defendants made four deliveries, for the
three first of which reciepts were given at
the time. Baut they admit that they have not entire-
ly fulfilled their agreement andthe plaintiff claims
damages to the full amount of the penalty, in con-
sequence. The defendants reply, that the fault lay
not on them, but with the plaintiffs, who refused to
pay them the balance upon what they had sactually
delivered, and who made very unnecessary and fn-
volous objections to the coffee actually delivered.

The court is of opinion that damages are due
but not the amount of the penalty. Damages are due.
The defendant was only ertitled to payment at
the close of the periods stipulated for the several de-
liveries; or with so heavy an advance at the close of
the contract, and as to the obections made by the
plaintiffs, they D&;&RE at least have tendered and had
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the articles so tendered been in every other reapect
conformable to their engagement it is not the inser-
tion of the words “to the entire satisfaction to the
plaintiffs” that would bave deprived the defendants
of their remedy. Such stipulations are always very in-
cautious; but yet a person by entering into them must
be understood to have rendered himself dependent
upon the judgment, and notthe mere pleasure or the
caprice of the other coniracting party. They shew
that he has stipulated to deliver the best kind of mer-
chandise obtainable at about that rate in the mar-
ket atthe time of the contract; and if he offers
goods of that description, heis to be considered as
having fulfilled his engagement, though the goods
be refused, for it can never be far strongly inpressed in
the minds of parties, thatin all, and more especially
mercantile confracts, the most perfect good faith is
expected from all sides and will be insisted upon. A
breach of contract therefore can never be excused
except on the most satisfactory grounds, the more so,
when as in this case, the party, owing to a considerable
rise in the market price of the article had a direct
pecuniary interest in infringing his contract; but on
the other hand, provided it be executed in good faith
no mere form of words will prevent the court’s looking
to the meaning and obvious intention of the parties
when they entered into the engagement. The full
penalty is not due. On this point again, the same
good faith enjoins that the measure of damages should
be the probable loss. Penalties therefore which ex-
ceeded that amount are reducible, whilst to that ex-
tent damages are equally due though there should be
no stipulated penalty. It is true thatin England the
full amount of a stipulated penalty has been occasion-
ally recovered as liquidat,ecf damages: but this is pe-
culiar to the Law of England. It does not obtain here
(see Censura Forensis and Vander Linden) and even
in England a penalty is hardly, if ever, recoverable,
except it be expressly stipulated “as liquidated da-
mages” and even when s0 expressly stipulated, it is
but rarely allowed, the equity of the case overruling
almost invariably the positive terms of the agreement,
a8 it has in another country the plain meaning of the
text of its recent celebrated code. A penalty in an
agreement is therefore nothing more or less than an
extimate of probable loss. stipulated at the time of
making contract as a criterion of the risk but subject
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to be re-considered on either side, when the loss has
actually ocenrred and this Court has already so ruled
in a case between the same - plaintiffs and another
party in January 1837, and it seems no reason to
alter its opinion.

The Court has now to consider the amount of dam-
es. But, the parties are at issue as to the quantity
g? merchandise delivered.

This difference principally arises from the condition
in which the coffee was offered, the plaintiffs having, as
they state, been obliged to pay, re-pick and re-sort it,
which occasioned a defalcation in the quantity. It ap-
pears by the receipts that of the three first deliveries,the
first was accepted conditionally,the two last uncondition-
ally—the first receipt containing the following note which
is omitted in the two others.—*This must bedried again.”
the Court is therefore of opinion that the plaintiffs’ esti-
mate ought to be taken for the first; the defendant’s
as stated in the receipts, for the two others. There
remains the fourth, for which there is no receipt respect-
ing this delivery. Mr. Lambe, a witness called by the
plaintiffs states: “The last delivery was the worst of
of all, it was wet and hot. It was objected to, as not
according to contract. Defendant complained of the loss
he sustained on the contract, and pressed us to receive
it, as it then was. I refused to weigh it, as it was so
wet and would lose about 20 to 25 per cent. Defen-
dant then proposed to take it away, but we refused to
allow that, as we had made large advances of money,
and we required the coffee as a vessel the Duchess of
Clarence was then in the roads. The vessel was con-
signed to us.” From this deposition it is clear that the
coffee, instead of being declined was accepted, since
though the defendant offered to take it back, the
plaintiffs, from the motives of convenience to themselves
refused to return it. In so doing they have made this
delivery their own for it remained with them to consi-
der at the time, whether they would reject the coffee
and sue for the breach of covenant or take coffee and
carry it into account. They made their election im fa-
vour of the coffee, and are now bound to carry it into
account,—of course, at the rate at which it was tender-
ed, and must be considered as having been accepted.
The more 8o, that it is questionabe whether they were
not at the time debtors instead of creditors of the de-
fendunts, and that whether so or not, there was nothing
to induce them, to belieye that the defendants were less
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solvent then, and when they made the whole advance.
The three last deliveries must therefore be calenlated
at the rate set upon them by the defendant,—the first
by the plaintiff. Defendanis have consequently deli-

vered.

First delivery - - cwt. 189 - 3 - 26
S8econd “ = = “ 191-1-10
Third =« = - “ 116-8-95
Fourth « . n “ 126-0- 0

624-1- 5

But to establish the deficiency to ascertain the quan-
tity in cwt. stipulated for by the second agreement,
on which the point the parties are at issue. The loss
to be principally considered will then be, the difference
in the market price of coffee at the time when these
engagements were entered into, and when they should
have been fulfilled. But in this also the court is not sa-
tisfled with the evidence. Its final decision is therefore
postponed for the purpose of enabling the Court to
receive further evidence, prior to its assessing the dam-
ages and definitely settling this account,

Notes on Damages.

1. The following cases relating to damages may be briefly
noted here;

Murray's 18, Damages being liquadated dam 8
and not mmm chargeable up to the date of the Institu-
tion of the suit only.

Vand213. Where two parties have madea contract which
one of them has broken, the damages which the other l]JJartv
ought to receive, in respect of such breach of contract, should
be auch as may mmonablr be supposed to have been in the
contemplation of both partles at the time they made the oon-
tract as the probable result of a breach of it.

45.C. C, 2, Upon a question of damages for non-delivery
of timber according to a contract - Held, that the measure of
damu.pfgs must be estimated according to the principles laid
down in Haddley v. Baxendall, 9 EX 3564 and the English au-
thorities,

8§ 5.C.C. 34. Underan agreement between A and B, a
land belonging to B. was glven to A. to clear and plant
B. a:(i)pl Dg the plants of the plantation. A - was
allowed six months in which to clear and plant the land,
end B was allowed the same time for :w:plying the plants
and B further agreed that if he should fail to upply A with
necessary number of plants within the stipulated time, he (B)
would pay Aa fine of Rs. 100. Held, that the Rs 100 was Hqui-
dated cﬂnmages, which A could not recover without proving the
actual amount of damages sustained.

5. N. L. R. 114. Where a certain penalty was flxed by a-
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greement for non-delivery, nothing In excess of that amount
could be claimed.

3. The question whether under the Roman-Dutch law the
full amount of a penalty stipulated for can be recovered was
considered {n the case of Fernando v. Fernando [4 N. L. R. 286],
and it was there held that a court might jaward as damages
the amount of the penalty stipulated batween the parties, if it
was not too excessive or disproportionate to the circumstan-
ces of thecase Withers J., In the case of Saibo v. Cooray
[I8. C. R. 233] was of opinion that where it was stipulated to
pay damages on a breach of contract,and the stipulation was
made in respect of a sum certnin, and the amount fixed on as
damages, was greater than that sum, it was generally to be
treated as a penalty and not as liquidated damages, and only
the actual s sustained could be recovered [see also
Hurham v. De Wass Ram. 1820-1833,39 1 Rev. Bep. 80 and
Davithv. Dinger, 8 8. 0. O, 84.]

3. The English Law on this subject is, shortly, as follows—
where there is added to the jcontract a clause as to the pay-
ment of & sum of money in the event of non-performance,
equity presumes it tobe a mnalty for which relief will be
given on fair compensation belng made. The presumption
may be rebutted by showing thatthe sum was intended by
purties to be l.lqli‘ll ted damages, or an alternative mode of
performance. The stipulation for a penaity does not prevent
the court from ordering epecific performance of the contract,
Bu: where a sum 18 agreed upon as lignidated dam s
the party wronged is entitled to the sum as compe on,
and to no other remedy [Peachy v. Somerset, 1 Str. Soloman
v. Walier, 1 Bro: C. C. 418; Bird v. Lahzl, 1 H and M. 111;
60. RB. d. 540) Perelra’s Institutes Vol. il. pp. 520, 621.

If & contract 18 & matter of unoceriain value, and a fixed sum
is to be paid for the breach of ons or more of its provisidns,
the sum may be recovered s8 liquiduted damages. Ifa con-
tract 1s for & matter of certain value,and on breach of it a sum
to be paid In excess of that value, this !sa penalty and not
liquidated damages. If a ocontract contains a number of
terms, some which are of certain and some of uncertain value,
and a fixed sum is to be paid for the breach of any of them,
this isa penalty [Anson, 278]

W
Sep. 12, 1838] [Morg. Dig. Sec. 580.
Jeremie, C, Jo
D. C. Ratnapura 1741,
Batlee—No remuneration—Responsibility.

Held—A gratuitous bailee 18 not bound to take that scru-

pulous care of property as a pald ballee.
Judgment.

J i, C. J, Itis clear that the defendant was
reasonable and hound to acconnt for the property, as

noolaham.org | aavanaham.org



164

it is also clear that, as he received no remuneration, he
was not bound to take that scrupulous care of it that
would otherwise have been required of him and he has
shewn to the satisfaction of the District Judge and As-
sessors, that the paddy was actually stolen, whilst the
negligence that led to the theft is, under the circum-
stances, to be imputed rather to the plaintiff.

Notes.

1. For the Roman-Dutch Law on the subject of bailment
see Tambyah’s Contracts (1st Editlon) pp. 125-129, and Pere-
ira’s Instuutes il pp. 536-539. The principal Roman-Dutch
references to the su%jeet are In VanDerlinden bki ch. 15,
grtigus bk iii. ch. 7, VanDerKeesel sec. 631-535, Foet bk xvi.

t i,

ﬂt:edThe principal Ceylon cases on the subject may be here
noted :

2. Loeensz 26,-Bailee may sue for restoration of goodas.

Ramanathan 1872—'76, p, 9,-Balles, gratultous or paid, 1s not
liable if goods are loet by housebreaking and robbery, and not
through any want of reasonable care on his part,

Auatin 13, Bailee who is not well paid and yet has taken
reasonable care of animal is not liable for loss.

Auwutin 29. Mere depository liable only for gross negligence.
Grenler (C. R. cases) 1873, p. 5, Depository who has not asked
for deposit is liable only for loss by dolus or culpa lata.

[Grotius says depository must take care of goodsas his
own, or else he is liable for loss, 8. 7. 9, but VanDerKeessel
says, sec. 531, that the doctrine of Grotius is very e:mctinlg
and cannot besupported by the Roman Law, Dig. 16. 3. It
must be added that a pald bailee is not Hable for accident nor
for culpa] levissima, but only for culpa levis: Vander Keessel
sec. 532.

2 New Law 127. Ballee alone ought to sue and can
sue, without joinlog owners of goods as parties.
]
Jan. 16, 1839) [Morg. Dig. p. 599.

Present: Stoddart and Carr, J. J.
D. C. Colombo 3787.
Perera et al v. Fernando

Surety—Cession of action— At time of paymeni— When
unnecessary—Practice.

Held.—1. A surety paying the debt is entitled to stand in
the place of the creditor as to securitles and remedy.

2. Cessicn of action need not be obtained at time of dis-
charge of debt but may be subsequently obtained, even pend-
ing the suit agalnstpring padianam Foundation
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Per Carr J,—1t is a well established principle of equi-
ty, that, where a surety discharges the debt of his
principal he is entitled to stand in the place of the cre-
ditor as to all securities for the debt; and to have any
benefit therefrom, and remedy, which the creditor had
against the principal debtor. In the present case the
defendant has retained the securities in his own posses-
sion upon paying off the debt, and the only main ques-

tion is with whose money the creditor was paid.

It has not been the practice in this Colony, for a
surety on paying off the debt of the principal to obtain
“cession of action” from the creditor, and this court has
in a Jaffna appeal No. 3193 dated 7th December 1834*
decided that it was not necessary for such cession to be
made at the time of payment, but that the sarety might
subsequently obtain it, even pending the suit against
the principal debtor. 1f the defendant has not, there-
fore, already clothed himself with his express authonty,
he ought to obtain it now from the creditor.

b o

Feb. 16, 1839] [Morg. Dig. Sec. 603,
D. C. Colombo, 3366. )

Arnis el al v. Emnanis.

Civil case for assault—Record of conviction—Damages
— Receipt of medical attendant— Evidence.

Held.—1. The Surgeon’s receipt is not by iteelf evidence
of his attendance.

2. Inanactlon for damages for assault, the record of the
conviction in the eriminal court s not admissible.

Judgment.

Carr, J, The record of conviction in a criminal pro-
secution for assault is not admissible evidencs, in an
action for damages, by the complainants for the same
assault, as the verdict being in part procured on the
evidence of the complainants, it would be indirectly
to admit their testimony in their own cause (Roscoe on
Evidence 102). Indeed, it has been rejected even on the
plea of guilty, (2 Phillimore on Evid. 203 Ed: 7). The
only evidence of the surgeon’s attendance and charge

*This is a misprint for 1836. The reference is to the case
given above at p. 131, d@m{)%ﬁm&p&gﬁ. 126 above—Ed. R.R
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i8 his bill and reccipt, which is not admitted by defen-
dant (who has filed a general denial) nor proved, and
the evidence of the secretary by itself is clearly ingufii-
cient to support plaintiff's claim.

Notes,

1. By sec. 43 of vur Evidence Ordinance No. 13 of 1895,
“Judgments, decre: s and orders, other than those mentioned
in secs. 40, 41. 42 are Irrelevant, unless such judgment, decree
or order is a fact in issue or is relevant under some other pro-
vision of this ordinance.” The judgments &c referred to in
sacs. 40. 41. 43, are: judgment operating as res judicata: or-
ders in probate, matrimonial, admiralty and inso vency mat-
ters; decree &c. relating to matters of a public nature. Now
a judgment of conviction or acquittal is not a judgment be-
longing to any of the above mentioned classes. It has been
distinetly beld in Queen v. Ramalingam (3 N. L. R. 48) that a
Judgment of convictlon or acquittal Is not & judgment in rem
which could not be controverted. A plea of guilty in the
criminal court may, but a verdict of convietion cannot, be con-
sidered in evidence in a civil suit (Taylor on Evidence, sec.
1694 Q. v. Fortaine Moreau 11 Q. B, 1028, 1033; Chowd}wy v.
Kyburt, 10 Weekly Reporter p. 56, apud Ameer Ali's Law of
Evidence, 1st edition, p. 338)

“If A pleads guilty to a crime and is convicted the record
of judgment upon this plea is admissible against him in a
civil action as a solemun judicial confession of the fact. But
if A pleads not guilty to a crime but Is convicted, the record
of judgment upon the plea is not receivable against A in &
civil action as an admission te prove his guilt. For the judg-
ment contains no admission, and in conformity with the rule
which rejects judgments inter fartes as evidence either for or
against strangers to prove the facts adjudicated, a judgment
in & criminal prosecution, unless admissible a8 evidence in
the nature of reputation or taken in congunctlon with the
prosecution, as an act of ownershlp, cannot be received in a
civil action fo establish the truth of the facts on which it was
rendered; and a judgment in a civil action, or an award, can-
not be given in evidence for suck a purpose in a criminal
prosecution” (Ameer Ali's Law of Evidence 18t edltion pp.
338. 339.)

2. The following Indian cases may be noted Lere:

N v. Negoy (5 Weekly Reporter 27.) A proceeding of a
cri meigg:l courigia not admiasible as evidence; a efyll court is
bound to find the facts itself.

Swrmah v. Nyalunker (W. R. 28,) Convietion in a criminal
court is not conclusive in a civil suit for damages in respect
of the same act,

Doctor v. Samiruddin, (4 B. L. R, A. C. 31, 12 W R. 477,)
Acquittal on chnr%ﬂ of robbery is no bar to clvil suit for
taking money forecibly.

Ram Lal v Tula Ram (I. L. R. 4 Allahabad 97,)

Em v, Ghose (I. L. B, 8 Calcutta 247), In & suit for dama-
ges tm assault the conviction of the defendant in a criminal
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courl is no evdence of the assault. The factum of the assault
must be tried in the civil court,

3. Among English cases may be noted Yates v. Taylor (Law
Journal, Feb. 26 1899), Mrs. Mag‘brick’s case (61 L. J. Q. B. 128),
and Marsh v. Marsh (38 L. J, Matr, 30).

4. The remarks of Berwick, D.J,. in Gould v. Ferguson
[Browne's Reports vol. {. Appendix D, pp. xx, xxi] may be
quoted here, “The plaintiff desired virtualty to have a case
in which he had been convicted of forgery....... tried over
agalin in this court in the hope of a virtual reversai of that
conviction, and to establish his innocence of the crime of
which he had been so convicted. But I was, and am, of opi-
nion and ruled that whatever the consequences of a conviction
for crime in a criminal court may be outside the bounds of a
particular civil suit in which the convlet's guilt happens to
come In question, the record of such conviction ig not evidence
of his guilt for the purpose of the civil suil; and that conse-
quently, the defendants having adduced no evidence (for the

urpose of the civil msa} that he had committed any act of
orgery, the plaintiff could not be allowed to adduce evidence
having for ita purpose to prove that he had not committed
such an act...The proof adduced by the defendants by the re-
cord of the trlal in the Supreme Court showed that plaintiff
had been convicted of forgery but was not admissible to shew
and was not put in for the é;u of shewing, that he had in
Sfact commiltted forgery."” BSee ﬁamhau, pp. 115, 116.

KRR
March. 20, 1839.] [Mor. Dig. Sec. 630,

Jeremie, C. J.
D. C. Batticaloa, 3473.

Madache v Marikar.

Batticaloa Native Laws—Acquisition—Community—
Husband's Control-- Power to encumber—

1. Among Batticaloa Tamils propért.y acquired during
coverture falls into the community.

9. The husband is the sole administrator of the com-
mon property and,is at liberty to encumber it at hus pleasure
durling the subsistence of the marriage,

Judgment.
eremie, J. —In this case the plaintiff originally
eged that the property in dispute was the mo-
disum, or hereditary property but this (as is admitted
by the District Court) she has not proved. On the
contrary it appears from the testimony of the majori-
ty of her witnesses that these were acquired by
herself and by her husband since the marriage, and
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therefore it falls into the community. That the hus-
band is the sole administrator of the common proper-
ty, and is at liberty to encumber it at his pleasure,
c{uring coverture, i8 a well established principle.
Had this property indeed, been paraveny or here-
ditary, it might here been advisable to have ascer-
tained whether there is any local custom at Batticaloa
which secures such property tothe wife when there
i8 no marriage contract, but under the circumstances
the inquiry 18 unnecessary.

bt

April. 24, 1839] [Mor. Dig. Sec. 614.
Jetemie, C. J. Stoddart and Casr, J. J.

Kander v. Ramasay.

Thesewalame— Father's debts—Son’s liability— Repudi-
ating inheritance — Benefit of inventory— Administration —
Thesewalame code and later usage—(lpinions of  assess-
ors— Dowry property.

1. The heir is liable for the ancestor’s debts, unless

he had repudiated the inheritance which he is at liberty
to do whenever he is sued for any such debt.

2. The heir is linble when he has intromitted and he
cannot repudiate after intromission.

3. Letters of administration huve superseded the benefit of
inventory.

4. The Thexewalane is a collection of Juffna customs and
usages, andd assessors were examined to see if the custom
(48 to debts) admitted of modifications.

Judgment.

Collective Court,—The plaintiffi and appellant, in
this case, is a creditor of defendant’s deceased
father and claims the amount of his debt against the
son. He alleges that the son inherited property from
the father; but he adds, whether Le did or not the
mere circumstance of his being his son renders him
liableé for all the father's debts.

In this demand there can be no doubt that he is
borne out by the text of the Thesewalame which
distinctly states that “although the parents do not
bhave anything the sons are nevertheless bound to
pay the debts contracted by their parents,” and

again, “although, the sons have not at the time where
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with to pay the said debts they nevertheless re-
main accountable for the wame.”

The District Judge has however thrown out this
action on the ground that “there is no proof adduced
that the defendant inherited or received any of his
deceased father's property; and that in fact it appears
that he died leaving no property, as per report
of the headmen made on the writ which was pro-
ved by plaintiff himself. Such being the case it is
indeed hard to make the defendant sacrifice what
he bas acquired, with his own lubour and industry,
for his father’s debts. That although the Country Law
directs that the sons are to pay the father's dets
it at the same time declures that it is a hard one.
Under the foregoing circumstances and consideration
and with the opinion of the assessors, it is decreed
that the plaintiff's claim be dismissed, and he do
pay defendants costs of suit.”

The Supreme Court, whilst it also admits the hard-
ship of the law, would not have felt warranted in over-
looking it on that ground alone, but as the These-
waleme is ip fact nothing more than a report of the
customs and usages of the country, it conceived that
it might occur in this, as it often has in other instances,
that the usage admitted of modifications which softened
the rigour of the general priuciple and reconciled it to
the rules of natural equity.

For the purpose of ascertaining this point it directed
three special assessors, well acquainted with the Mala-
bar usages as practised at Jaffnapatam, to be selected,
and it further proceeded to examine several of the most
experienced among the native inhabitants on the custom.
The following questions were then put to the latter:

First,—a father dies in debt leaving no available pro-
perty; are his sons liable to discharge his debts from
the property accruing to them from their own industry
and if so are they also liable to personal arrest for
such debts ? '

Second,—are lands given in dower to a daughter
liable to these debts ?

Third,—was there any ancient, or is there any known
form, by which after the decease of the parent, the sons
by renouncing their inheritance, could exempt them-
gelves from this liability ?

The answers were atofollowsi-~Three of the witnesses
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declared, “That the sons were liable in person and
property.

That lands given in dower to the daughters were not;
and that they did not know, nor had they heard of any
form by which the sons could exempt themselves from
this liablity.”

Mr. Mootiah, the District Judge who was the fourth
witness, gave the same answer to the two first ques-
tiors, but to the last he answered that he had heard
of instances, and was himself aware of onme, in the
time of Mr. Dunkin, when, on the sons coming for-
ward and repudiating altogether their father’s inheri-
tance, they had been exempted from the payment of
debte, and this he understood to be the present law.
He also guoted an instance in the High Court of
Appeal of about ten years' standing, in which the
gons had been exempted from liability on the grounds
now taken by the District Judge (“the extreme hard-
ship of the law”) but he added that this precedent
had never been considered law and had been over-
ruled by the subsequent practice.

The three assessors concurred entirely in opinion
with Mr. Mootiah, and the first assessor stated that
he had a full knowledge of the case in Mr. Dunkin’s
time, to which Mr. Mootiah referred, which he consi-
dered consonant with the usage.

It thus appears that the above passage in the These-
waleme, though correct as far as it goes, is nothing
more or less than a rule of the civil, or rather Roman-
Dutch-Law not only at Jaffna,but throughout the Mari-
time Provinces —by which law the heir is responsible
for the ancestor's debts, unless he had repudiated
the inheritance which he is at liberty to do whenever
he is sued for any such debt, except he should, in the
meantime, have intromitted or done any of these acts
which show that he intended to appropriate the in-
heritance to himself.

Nor has this law been in any way rescinded or
modified up to this time. Formerly, indeed where
the heir entertained a doubt whether the estate could
discharge all its Liabilities, he was at liberty to apply
for the benefit of an inventory and now he applies for
letters administration. The latter form, is in many
reapects the more convement and consonant with our
present judicial IBEtlt ons, having in effect super-
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seded the former; but this has not done away with the
doctrine of intromission, or removed the responsibility
of the heir. Letters of administration are only re-
quisite for his protection and they are also requisite
when a stranger, such as a creditor, or others
having claims upon a vacant estate, are desirous of
obtaining a title which will warrant them in recover-
ing the assests and managing the property.

On these grounds the decree of the District Court is
affirmed, unless the plaintiff shall undertake to prove
that the defendant has appropriated to himself any
ﬁortion of the property of the deceased father without

aving obtained letters of administration, Should the
plaintiff not undertake this proof, and should his debt-
or have actually left any property the said plaintiff
will still have his recourse against such property on
taking out Letters of Administration to that estate,

Notes.

Thesewalame Code—Ancestor's debts— Heir's liability—
Custom— Expert opinion.— :

1. This ca3e s also reported at p. 298 of Muttukistna’s
Thesewalame. The same principle was upheld in casea
(affirmed in appeal) noted at . 802, 303, 308 of Muttu-
kistna's Thesewalame. Bee also Muttukisina pp. 239, 241, 251,
203, 200, 208, and 4 Tamdyah's Reporis p. 69,

2. The Bupreme Court in this case directed assessors
“well acquainted with the Tamil usages' to be examined.
That evidence as to existing customs was taken in the
Clivil Courts of Jaffna from the earliest times (1820) and
tnat in very many instances the practice was known to the
Supreme Court is clear from the cases noted in Muitukisina
pp. 11, 17, 31, 43, 46, 51, 57, 58, 60, 70, 113, 133, 157, 175,
211, among many wore. In 18368 there were even ‘‘per-
manent assessors of the District Court” (Mutt. p. 176). In
a case of 1825 (Mult. pp 113 113) the assessors spoke of
“the spirit of the Thesewalame."” In recent times too the
Supreme Court has been known to direct the taking of ex-
pert opinion as to custom (D. C. Jaffna 1925, Ceylon Law
Review, vol. i1. p. 14) In D. C, Jaffna 1925 however, upon
a second ap , Wondt, J. directed that when the These-
walame is silent recourse be had to the Dutoch Law. It
was reserved for Monecreiff, J., in 1805 (4 Tamb. Rep. 116,
1 Bal. Rep. 201) to be the first to doubt the power of the Bup-
reme Court to consult livin axgarts on questions of cus-
tomary law and usage in the North, and he was the firet %o
condemn the ascertailning of expert opinlon and the invo-
catlon of the * epirit of the Thesewalame.”
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April 24, 1839.] [Morg. Dig. Sec. 636

Jeremie C. J., Stoddart and Carr. J. J.,
D. C. Trincomalie, 7014.
Brook v. Jones

Lottery ticket— Unsanctioned lotteries — Gaming—Ac-
fion on private lottery ticket.

Held—A party to a private lottery ticket connot recover
thereon.

Judgment.

Collective Court.—The question in this case is sim-
ply whether a party can recover upon a private lot-
tery ticket, and the Supreme Court is of opinion
that he cannot. Unsanctioned lotteries are a species
of gaming prohibited by law. Such is the express
opinion, among other authorities, of Vinnius, in which
the court concurs, The decree of the District Court
is therefore reversed, the plaintiff's action dismissed,
but without costs.

Notes.

1. On wagers &c., see pp. 42—45 (Rev. Rep. Vol. I) and au-
thorities there cited.

2. Bee Penal Code, Sec. 288 and 1C. L. R. 57.On cheetu
club, see Vand Rep. 180, 181.

g
April 24, 1839] [Morg. Dig. Sec. 620.
D. C. Colombo, 19620,

Perera et al v. Perera el al.

Prescription— Co-heirs, co-tenants, co-owners—Adverse
possession— Commencement af  possession—Change of
character of original tenure—Good_ faith—Common and
statute laws—" Adverse” possession in sec. 2 of Ord. No. 8
of 1834 [Sec. 3. of Ord. No. 22 of 1871)— Tenant—Pres-
cription after change of title—

1. Possession by coparcener or other tenant in common is
not adverse posaeasion.

2. The words in Ord. No. 8 of 1834 [Same a8 in sec. 3 of
Ord. No. 22 of 1871], “thatis to say, possession unaccompanied
by payment of renl or produce, or performance of service, or
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duty, or by any other act ut' the powsessor from which an qc-
knowledgement of « right exristing in another person would
Jairly and na:ura.ug be inferred™ are given by way of exam-
ple ad demonstrandum, and not by way of limitation, the
Passage enacting nothing,

8. The tenure under which possession commenced is held
to have continued until the possessor proves that it has been
changed or introverted.

6. Ten years’ possession sfter change of title, e, g, by sale
or legacy, gives prescription.

Judgment.

Collective Court—[The point before the court in this
case wag as follows: viz. Is an action by a coparcener
or tenant in common who has not taken possession,
against his coparcener or co-tenant in possession,
for his share of the common estate, barred by a pres-
cription of ten years, or any less term than t irty
years?] The question thus stated resolves itself in the
first instance into this,—Is the possession of the co-
heir or co-tenant an adverse or independent possession?
For, if it be not so, the above section clearly does not
apply; but if it does not, no other part of the ordinance
can and all preceding local regulations in the same
subject are distinctly repealed by that ordinance so
that reference must thenceforth be had for the deci-
sion of the point to Roman-Dutch principles.

The Court is of opinion that by the known laws of
all countries, English and Roman, as well as the mo-
dern Laws, derived from the Roman including express-
ly the Roman-Dutch, the possession of a coparcener
or co-tenant is pot an adverse, but a concurrent poss-
ession; the original title is the same and the
possession ot the one is the possession of the
whole so that the one is neither adverse to nor
independent of the other in the only sense in which
the latter word can be used in an ordinance on pres-
cription—for it is impossible to make out the title of
the one without at the same time making out the
other. There can be no doubt that the possessor entered
as a coparcener—his coparceners having then an
equally good title and in all questions of preseription
of real estate, the tenure under which possesssion
commenced, is held to have continued until the possess-
or proves thut it has been changed or introverted. The
possessor is therefore never called upon for his title
until a title is proved against him and then he must
make out a better title by something more than ten
yﬁarsl pome“id?gq&ed b;“\go\;ﬁgxﬂq‘b&i&h’nln sho”‘) a ten _YOSI"B‘
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prescription, tlie possession must have commenced in
good faith; it must therefore be fourded on such a title
as is entirely inconsistent with the claimant’s right so
that both titles cannot be valid at the same time and
cousequently the possession of the one must be irre-
concileable with the right of the other. But though
these principles taken generally, are beyond dispute
it is contended that the following words in the above
section of tlis ordinance shew what was intended to
be an “adverse” possession under that ordinance:—
“that is to say a possession unaccompanied by pay-
ment of rent or produce, or performance of service or
duty or by any other act by the possessor from which
an acknowledgement of a right existing in another per-
son would fairly and paturally be inferred.” The
Court cannot but consider such definitions inserted in
a parenthesis, as given by way of example ad demons-
trandum, and not by way of limitation; the passage en-
acts nothing; it merely designates a few instances,
concluding with words so vague and general as to
leave the definition exactly as it stood at Common
Law.

Then though the period of prescription whether of
five, ten or twenty years or of any less or longer time
varies in different countries, and is universally
regulated by positive law— (Cujas quotes several
hundred of these periods ranging from a day to a cent-
ury as existing in the Roman Law alone)—yet the
principle upon which such questions ought to be
determined are matter of doctrine. They are equitable
rules common to all countries with which no doubt
every Legislature may deal, and oocasionally will
deal, 'but with which a Legislature will never be pre-
dummed #o have dealt by mere inference, nor indeed
unless the berms it has used are terms of enactment
;express and distinet. This rule applies with peculiar
-force to the present subject. Most of the land through-
‘out this Island (garden or field) is occupied by others
-than the proprietor,— by planters, by cultivators, by
tenants—and these several holdings are occasionally
handed down from father to son, not only for a few
years, but actually for centuries. Can it be contended
that such possessors, holding under a title entirely
precarious, are, because they fail for ten yearsin pay-
ing their annual redditus, to become by such their
laches the nsurpers of the soil ? That they are to
throw out their lundlords, and chang}ing their own title,
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to become incommutable proprietors and that this
benefit is to commence accruing to them from the
first day they failed in their engagements ?

Then, when a tenant does actually pay his rent the
receipt is in his hands. The proprietor has no written
proof of the payment, so that whether such holders
have paid or not he would, if this upinion were allowed
to prevail, incur the risk of being deprived, however
clear his original title however clear the ground of his
tenant’s occupation not only of his income, but of the
fee simple OlPhiB estate, except he could at all times
adduce oral evidence of an actual p: ynient within ten
years preceding. A fraudulent trustee again would
be protected by ten years’ continued misconduct. The
construction endeavoured to be put in the ordinance
embraces all these cases as well as the case under
consideration. Iteither applies to all or it applies to
none. It has been repeatedly maintained that it ap-
plied to all; but the established jurisprudence of the
Court in acecordance with everv well known principle
of law, good faith aud equity has ruled that it ap-

lied to none and that an adverse possession
18 still what adverse possession was at Com-
mon Law. The plea for the oppusite opinion is
that it tends to secure titles; but title so easily won,
may be as easily lost; such titles are scarcely worth
having. To give value to property a title must not be
easily obtainable by fair means, but lost with difficulty
by dishonest means or the very object in obtaining any
title is defeated. Nor are the dangers above stuted mere-
ly imaginary. A tenant under notarial lease in due
form has already been known to claim the fee simple
in the soil merely on the ground, that he had not
paid the ren. he unquestionably owed for ten years,
in which plea he was certainly borne out by the cons-
truction attempted to be put upon this ordinance for
“no act had been done by the possessor within the ten
years from which a title could be in any way presumed”
and if this act may be done upwards of len years before
then the original entry as an heir is an act from which
the right of all persons in the same right not only
“may" be “fairly and naturally” but must necessarily be
presumed and the attempt by planters and cultivators
to usurp the fee simple are very numerous. See among
other cases Caltura #5944, 2889, and Matura 2363,

What then is the common or Roman-Dutch Law?
The Court, perfectly acquainted with the decision in
casa No: 2864 betare the  High.Court of appeal, would
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question the correctness of the judgment then pronoun-
ced with great hesitation; for few judicial opinions
does it entertain so high a respect as for Sir Hardinge
Giffard’s. He has however with his usual straight for-
wardness of purpose and disposition quoted the autho-
rity on which he relied; and there can be no doubt that,
according to the sentiments of all commentators in the
Roman Law the Dig. Lib. 42 Tit. 6 gec. 13 80 yuoted
and relied upon by him has no reference to this point.
Nothing short of this uninformity of opinion among
authors could have induced the Court to confide in its
own previously formed judgment thus opposed. The
applicability of this quotation is not however a point
of doctrine but of fact, and upon this fact it entertains
not & doubt. To multiply citations from any large num-
ber of commentators were superfinous. The Court will
limit itself to three, viz: the prineipal among the more
ancient writers, Cujas; the principal among the moderns,
Pothier; and one of the fivst—the most familiar in these
Courts among Roman-Dutch writers on Civil Law,—
Van Leecuwen's Censura Forensis, and this author is
selected in preference as it is probably owing to a mis-
translation of & passage in his more popular work.
“The commentaries”, thut the doubt suggested it-
self.

The law quoted by Sir Hardinge Giffard is as fol-
lows;— Quod dicitur post multum temporis separationem
unpefrari non posse accippiendwn ut ultre quinguen-
niwn  post  aditionem  numerandumm separaiio  non
postuletur. The construction which the court itself
puts upon this law has been explained in its judg-
ment of this day's date, Manaar 1959. It refers not to a
division of common property, but to the right possess-
ed by creditors of insisting on the estate of a deceased
person being kept separate from that of his heirs when
the latter are insolvent or nearly so which by this
law they are at liberty to claim for five years, by
which means they prevent a “‘confusio” or merger of
the debts and credits of the two estates.

So Cujas observes—Ultra guinguenniuin post odi-
tionem  hereditatis creditores defuncti  sepurationem
non impetrure.  Pothier— Est superioris Tituli sequela
hic Titulus in quo agifur de separaline bonorum
quam tnpetrant creditores defuncti, cujus hereditatem
adivit 18 cujus bona proscribuntur—Pothier Pandects
Lib. 42 Tit. 6. And Van Leesuwen in Lib 4 cap. XI seec.
23 (whilst quoti%%mztelggy Sume law in his margin L 42
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Tit. 6 De separationibus) comments on it as follows:
Aliud porro privilegium est, quod creditori contra
debitoris sur heredem suspectum competit, etiam eum

ui solvendo non it and then he proceeds to show
qha.t a quinquennial prescription is a bar to this pri-
vilege by virtue of the passage quoted by Sir Hardinge
(Giftard which forms sec. 13 of this title 6. But superi-
or in aunthority to all comwmentators, what is the first
clause sec. 1 of this very 7%lle 6, Lib 42 in the Digest
itself? It distinctly explains the sense in which the
word “separatio” is used throughout. It states “solet
autem separatio permitti crediforibus ut puta debito-
rem quis Sejum habet, hic decessit haeres ei extitit
Titius; hic non est solvendo patitur bonorum venditio-
nem; creditores Seji dicunt bona Seji sufficere sibi,
creditores Titii contentos esse debere boni Titii et sic
quasi duorum fieri bonorum venditionem;hic est igitur
aequissimum, creditores Seji desiderantes separationem
audiri; impetrareque a Praetore ut separatim quantum
cujusque creditoribus praestetur” which separation
this law proceeds to say (section 13) must be applied
for within five years.

What then are the passages of the Civil Code appli-
cable to this subject, and what the term of prescription
stated by that code? Those applicable to this subject
are the law “de communi dividundo familiae erciscun-
dae, et de petitione hereditatis”, F 10 Tit. 3 f 10
Tit. 2: f. 5. Tit3: and to all those the same period
of prescription by the Roman Law applies, viz: thirty
years. So Cujas: Secundum est de prescriptione 30 an-
norum qus tolluntur actiones personales et mixtae
veluti petitio heredetatis communi dividundo familiae
erciscundae”, so that even the pres 1 temport
(10 years among persons present, Jg(} if absent) did
not apply to either, See also the Code L. 7 Tit 40 sec.
1. By the Roman Dutch Law however it would ap-
pear that the rule is not so clearly established. Some
authorities favour the Roman term; others maintained
that the period is one third of a century or thirty three
years and four months. This in the present case is
perfectly immaterial, and the court does not therefore
feel warranted in gcing into this last point. Itis true
that in the present English law the right of a copar-
cener is barred by twenty years preseription, but it
required a very recent Act 3 andd Wm. 4c¢ 27, to
effect this. Previously it was not barred by any lapse of
time Whatﬁv&fgmzeWbi‘{bhainEm mlsoithe case b}' the Roman
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Law when either of the coparceners actually in posses-
gion claims a division, fur the right to sever a common
tenure is unprescriptible and it is to this the Law L. 9.
Cod. Commun utriusque Judic (iii 38) applies.

The court deems it right to conclude with the follow-
ing observations, If any sale or bona fide transfer
by legacy or gift had taken place in favour of res-
pondents, so as to produce a change in the title and
10 years had expired from the period of such change
to the date of the action, no doubt the appellant's right
would be effectually barred. Here indeed there 1sa
legacy, but ten years have not expired from the date of
that legucy. Nor would the court have it supposed
that though in its opinion nothing short of a thirty
or thirty three and one third years’ prescription is an
actual bar to this action the lupse of time whether of
ten years or more or even less ought not to be taken
into consideration as a fact tending to induce a pre-
sumption that a division hus really tuken place; un the
contrary very little additional proof (as for instance
of a separate holding of any portion of the property)
will easily induce it to presume such division. All
that is before it,—all that it defiintely rules is—that a
possession by coparcener, or other tenant in common
18 not an adverse possession and that neither the Pres-
criptive Ordinance nor the law L. 42 T4t 6 section 13
apply to such cases—which consequently are not bar-
red by a less prescription than thirty vears.

The decree of the Distriet Court is therefore revers-

ed and the case referred back for further proceedings
without costs.

Notes.

1. This is a full court ruling and it is just to demand for it
the sanctity with whica the 3upreme Court has, of recent
years, been at considerable pains to invest full bench deeci-
sions. It has not been repealed by statute nor overruled by
the Privy council, and therefore it {s law to this day.
{Bee 5 Tamb. Rep. 58,2 N. L. R. 261 &o.)

No doubt It waa a case under Ord. No. 8 of 1834, but in all
particulars material to this iudgment our present Ord. No. 23
of 1871 is no way different from the earlier enactment.

2. In 1844 ‘“for some inexplicable reason the Supreme
Court ° ¥ guddenly veered round and adopted a new
definition of the term adverse title" (SenatheRajah’s Preserip-
tion, p. xxi)— this is a justly indignant description of the un-
reasonable abandoning by the Supreme Court of its positive

ition of 1839 asset out in the case reported above.For a full

{scussion of the eu&éiert Bfﬁo%‘ﬁéﬁﬂﬂh pp xix—xxifi,39—387,
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and see Ceylon Law Review vol. v. pp. 2— & {or a learued de-
fence of the element of title in prescription and for Incisive
comments on Vand. Rep., 44 rightly styled by the writer *‘the
Sons et origo malorum™. In that article the following cases
are noti Vand. Rep. p.44, 8 8. C. R. 63,7 N.L. R. 81,
Bowm. . 1876, p. 318, 1 8. . R. 282, Morg, Di.g._]p. 272, Ram.
R’g' 1 '46, p. 9, Austin, 53, 108, Grenier 1876 (C. R.) 7,
and Eam. Rep. 1862, p. 145,

3. The Privy Council casein 7 N. L. R. 91, lollowed In &
Tamb. B?F‘ 20, in which last case Wendt, J., (March 28, 1904)
held ¥and. Rep. 44 as overruled by 7 N. L. K. 81, has render-
ed the restoration of the law of 1839 a righteous poesibllity.

Bee Pereira’s Institutes, vol. il, 971—273, and see 3 N. L. R.
137 where the Bupreme Court went a great way back near
the law of 1839 by insisting on *“'the strongest evidenoe In the
l'm-mtl of conveyances” for one co-helir to preseribe agalnst
another.

@
Sep. 17, 1839] (Mor. Dig. § 628,
Present: Jeremie, J.
D. C. Colombo. 2893.

Potgnits v, Albertsz el al,

Bonafide builder on another's land—Compensation—
Laches of real ouner—Deed from co-owner.

1. A person who bullds on apnother’s land in the honest
beliet the land is his s entitled to compensation.

2. The holder of a deed from one co-owner for more
than what such co-owner was entitled to, where the
other co-owner has been guilty of laches with reference to
the share included in excess in that, deserved to be credited
with good faith,

Text of Digest.

Per Jeremie. J. The Supreme Conrt concurs fully
in the opinion of the District Court as to the right
of the respondent to recover her share of the property
in dispute. But it appears that the land has been
built upon by the purchaser from her co-heir, the first
appellant, ander a title which there were certainly very
strong grounds, owing to respondent’s own laches, for
their believing valid. It copceives therefore that the
equity of the principles laid down in Van Leeuwen
P 190 end acted upon by this Court in other cases
since the promulgation of the Charter, applies bere
and that a full indemnification in money for her share

of the said property,is all that the respondent can ex-
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pect or be permitted to recover. On these grounds
that part of the decree appealed from by which a spe-
cific portion of the land in dispute iaa been ad-
judged to the respondent, is set aside, and in liem
thereof it is ordered that a commission of three per-
sons, one to be named by respondent, another by ap-
pellant, and the third by the District Court, do prp-
ceed to spot and there inquire and report upon the
value of the whole of the price of ground formerly be-
longing to the common ancestor of respondent and
first appellant, exclusive of the value of the house
built by Mr. De Quaker thereon; and that the
present proceedings with the commissioner's report
be then remitted back to this Court.

Notes.

1. As to compensation to mala fide possessor see 5 Tamb.
Rep. p 13 (July 6, 1905), and 3 Browne 192,

2. On improvements and compensation Igenemlly see 1
N.L.R. 228, 3 N.L.R.74,3N.L.R. 160,4 N. L. R 158, 3
Browne, 397, 5 N. L. R. 34, 1 Browne 343, 2 Browne 100,
Koch 7, 1Browne 77, and, among older declsions, 4ustin 200,
Ram. Rep. 1877, p. 818, Ram. Rep, 1863-68, pp. 129, 986, 8 Lo-
renz 29,3 8. C.C.31, 88.C. C.61, 18. C_R. 243,18.C. R. 11,
Ram. Rep. 1877, p. 333, 157, Grenier 1873 (D. C.) p. 48.

3 Bee Perelra’s Imstitutes, vol. ii pp. 249—253.

4. The question of prescription of the right of compensa-
tion is dealt with in D. C. Galle 7459, Oct.11, 1905. See fora
trenchant discussion of the case, Ceylon Law Review, vol. v.
pp. 23-29,

g
July 19, 1827.)* [Morg. Dig. § 514,
Present, Jeremie, J.
D. C. Madewelletene, 1056.
Heevapitige Lebbe v. Isobae and wife.

Mahommedan Law—Magger presumed as received—
Rule of division — Collaterals— Inheritance—Deceased
daughter—Real and personal properties— Oral bequest.

Held.—(followlng assesaors}—1. When a Mahommedan dies
leaving behind a widow and a daughter and collaterals (bro-
thers and sisters), the widow is entitled to one-eighth, the
daughter to four-eighths and the collaterals to the rema.ining
three-eighths.

*This case of an earlier year than 1840 Is given here to form
one of the group of Mahommedan Law cases to which notes

are appended.— Edifor-BevioRepy Foundation
noolaham.org | aavanaham.org



171

9. When there are three brothers and two sisters as colla-
terals of the aforesaid deceased the three brothers take each
one-third of gix-eighths of the aforesaid three-eighths and each
aister takes half of two-eighths of the said three-elighths.

3. The ruleof division among collaterals is that the molety
due to the collaterals out oi ilie estate is divided into eight
parts, and the brother takes six and sisters two.

1.. When a daughter dies i{ssueless the mother takes one-
third (no father) and the collaterals divide the balance as
above, brothers six-eighths of 3 and sisters two-eighths of 3

6. The widow’s claim is in addition to her magger (whieh
she must be presumed to have recelved).

The facts of the case are (summarized from Morg.
Digest.):—

Ismail died leaving a widow (the 2nd defendant) who
subsequently married 1st defendant, also three brothers
(plaintiff one) and two sisters. The defendant cluimed
real and personal property of intestate by an oral be-
quest and inheritance. The oral bequest of real pro-
perty was disallowed, but of personal upheld.

The property (lands) was divided between plaintiff
and second defendant on the principles stated in the
judgment. The Court consulted special Moorish
asgessors as to the law and judgment was given for the
plaintiff for 53 (or } of §) by right of inheritance from
Ismailpillai and % or ( tx?}xs ) by right of
inheritance from LIB daughter, but copsidering
the numerous contradictory and untrue state-
ments made by the plaintif and the exorbitance
of the original demand, the Court condemned him in
costs except those of appeal, which were divided. And
taking the value of the real property at 160 Riddies,
the defendants were adjudged to pay the plaintiff the
snm of 28 Riddies deducting the cost of the suit.

Judgment.

Per Jeremie, J.— With regard to the bequest relied
upon by the ﬁefendnnt the oral testimony they have
offered goes to confirm the fact. As regards the per-
sonal property, the court therefore considers it as be-
longing to the defendants under the bequest. But real
property canoot be orally bequested. It remains to
examine what is the Mahommedan law in this particular.

The court has taken the best information it could
obtain at Colombo and it appears that the mother
was entitled to one-eighth (besides her magger, which
magger however she must be presumed to have received)
the daughter to four-eighths or one-half, and the

collateral to the . remaining three-eighths and as it
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appears that the plaiotiff, according to his own
statement in his petition of appeal is onlv one of five
collaterals (there being three %rothars and two sisters
of the late Ismailpillai surviving or having left
issue,) it follows that he is only entitled to one-fourth
of these three-eighths of the real property: the rule
-of division among collaterals being that the estate is
divided into eight parts, of which the brothers take six
and the two sisters two; so that as there are three bro-
thers the one-third of the sister is equal to two shares,
or one-fourth of the eighth.

It now became further requisite to ascertain who,
according to the Mahommedan law, are the rightful
heirs of the deceased daughter. And it appears that
the mother is entitled to one third and the five
collaterals to the remainder, which is to be divided in
the same manner, viz: the uncles taking six shares
in the eight, aunts the remaining iwo.

g
Oct. 3, 1840.] [Morg. Dig. § 654.
Oliphant, C. ., Carr and Hildesbrand, J. J.
D. C Chilaw and Putlam 8163,
Sinne Lebbe v. Catchu Umma

Mahommedan Low —Husband suing wife - Desertim
by wite—Penalty Application to priest or arbitrator—
Wife taking away husband's goods.

Heid. —{on evidence of Morish experts.)1. Either apouse may
sue the other,

2. A wife deserting her husband and living with another
man forfeited a sum of money equal to her dowry money,
or, if it had been already paid to her, double that amount,
by way of penalty.

3. The wife so deserting her husband and living with
another man isllable to be sned for her husband’s property
which she might have.

4. In no case can her wearing apparel be taken from her.

6. The hushand may sue for the penalty or for his goods
without first going to the priest or the arbitrator.

Text of Digest.

Collective Court.— In this case the ocourt, sittin
collectively ordered tbut evidence should be admi
as to certain points of Morrish Law and custom 'viz :

1st, Whether 8 husband, aod, wife can reciprocally
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sue each other ; 2nd what penalty a wife pays who
deserts her husband and lives with another man.

Whereupon certain witnesses were duly sworn and
examined, who depose the following:— 1st, A husband
or wife can reciprocally bring action against each
other without having been previously divorced; 2nd—
If .2 wife run away from ber husband and live with ano-
ther man, he can bring an action against he: to re-
cover any property of his she may have taken away
with her. e husband might claim an ear-ring out of

her ear if it were his, but not the clothes off her
back.

3rd, The wife who so runs away forfeits a sum eqnal
to the amount of the dower, that 1s to say, Rix dollars
forty in this case, being the amount stipulated to be

paid by the husband. it has been paid she ought to
forfeit Rix dollars eighty.

4th The husband may bring his action for this pe-
nalty, or for his goods taken away without first going
to the priest or arbitrators.

e
Nov. 19, 1841] [Morg. Dig. § 689.
Oliphant, C. J, Carr and Stoddart, J. J.
D. C. Batticaloa. 6672
Sago Lebbe et al v. Maricar M. Salecutty
Mahommedar  Law— Divorce—*Special Customs of
Moors"—Alimony - Evidence—Kaycooly— idagger.
Held—1. Evidence for divorce must be in conformity with
the “"doecisl Castams of the Mors” regulation.

2. When there iz not sufficient evidence for divorce a
claim to Eaycooly and Magger will not be allowed.

3. Thougha claim to Kaycooly and Magger may be dlamisa-
ed yet a Mahommmadan may be entitled to malntenance for
the time of her separation up tothe date of the decree.

Judgment

Collective Court.—The decree of the District Court of
Batticaloa is affirmed as to the dismissal of the plain-
tiff’'sclaim for kaycooly and magger, the Supreme Court
being of opinion that the evidence is insufficient to
establish a divorce in conformity with the Special Cus-
toms of the Moora concernin& matrimonial affairs, title, #.
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appended to Van Leeawen. The Supreme Court
however consider that the second plaintiff should be al-
lowed to recover under this action a ressonable sum
for maintenance for the time of her separation up to
the date of the decree of the District Court, and it is
accordingly further ordered that the District Court
shall proceed to assess such reasonable sum for maig-
tenance after having the evidence of the second plain-
tiff and defendant on the point. All parties are howaver
decreed to pay their own costs in this case.

R EN
Aug. 12. 1335] [Moeg. Dig. § 236
Presents Marshall, C. J. and Norris J.
D. C. Jaffna, 7487.

Mahommedan . Law—Magger— Kaycooly— Who may
recover,

A Mahommedan wife or her children can recover from
the hushand or representatives magger. kaycooly &ec.

Judgment

Norris, ] —~Among Mahommedans, on the death of the
husband or upon a separation, the wife and after her
death, her children, are entitled tc recover from the
husband or bis representatives her magger, kaycooly,
&e.

Notes.

Mahommedan Law Magger—Kaycooly— Who may
recover?

1. Magger, called also maskawien, the marriage gift to the
bride is enjoined by secs. 87 to 72 of ]E;c}gul&tion of 5th Aug.
1806. The following s from Nell’s Mahommedan Laws af
Ceylon pp. 41. 42.

*This is the term still in use amongst the Malays to signi-
ty the gift to be flven by the bridegroom and algreed
upon beforehand. gift, it is said, known as Blanje Dapur
is sent in money to the bride’s house. The persons entrusted
with carrying this gift bring back a message from the bride’s
house, fixing the day for the marriage. The Maskawien of
the hfa.lnys s Identical with the hf:hr or Ma'er, written
Maﬁr in the Special Laws. (Bee 78th clause.) The amount
of this dower is settled when the bridegroom on the fized
date, In the niﬁll:'l’t- time, comes to the bride’s house in pro-
ceasion with male relutives and friends. The bride's
party is ready assembled with the piiest. The Kaddutam
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is then written and the bridegroom conduaoted by the Mohed-
in anda friend, as witnesses to the chamber where the bride is
waiting with female relatives and guests. The Thall Is
put reund the bride’s neck by the bridegroom and the two
witnesses leave him to partake of supper, the only male
amongst the assewbled females. The males sup in their
own apartment. The 68th clause provides for the immedlate
payment of the Maskawien or Ma'er, or, in case the bride-
groom is not able immediately to do 8o, for the carrylog of
it into a separate account by the speciai consent of the bride.
By thie separate account is meant a verbal agreement be-
fore the witnesses present, that the amount will be continued
to hercredit. The 62nd, clause shows that the priest or Lebbe
inust be informed whether the Maskawien or Ma'er, is paid
or not, that is, he bulng present, that part of the agreement
inust be settled before him. The entry in the KEaddutam does
not disclose if the Maskawien or Ma’er was carried to credit.
The rate nmon% the poor Moorman is sald to be about 8%
“‘Kalanchies of tian gold,” among the rich it is sald to
range from 100 Kalanchiea upwards, In India the value of the
drim also being uncertain, the minimum has been flxed at ten
drims. Kalanchieis a term usedin avolrdupols weight and the
value of & ' Kalanchie of Egyftlan gold’’ is said to be variously
estimated from one and a half rupees to four and a half rupees.
Some fiction was necessary because it isincumbent on every
husband to pay the Ma’er, or dower, to his wife, by virtue of
the marriage F:;!elf, even if not mentioned in the mﬂ.rrla.ﬁ:on-
tract. The l1;;001' bridegroom would therefore affect to bestow
8} Kalanchies of Egyptian gold, the indefinite value of
which would help the fiction. The bride on her , would
specially consent to the dower remaining unpald and the
law would be satisfied. Dower has been deflned to be *in
exchange for the usufruct of the wife.” It is not an effect of
the contract itself. Ifthe dower ia not specified In the con-
tract it is said to be called Ilmithal or the dower *‘of the
llke” or “woman’s equal.” Ma'er againis sald to consist of
Moomgjul, or prom[;)t. and Moouwugijul or deferred dower; the
first of which can be recovered if not paid, at any time the
woman choses to sue for it and the latter cannot be recover-
ed till the dissolution of the marriage.”

See Hamilton's Hedaya 44—57 and Maonaghten's Makom-
medan Law pp. 271 —293 on dower. Itis well to be aware that
in Ceylon the Code of 1808 ls the highest authority on all
Mahommedan mattersand when that is silent resort should be
had to the Roman-Dutch Law (Ibrahim Saibo v. Mahamadu,
3 N. L. R. 116, and arguments of counsel in 1 Temb. Rep.
4“4.)

3. As regards prescription of dower claims sec. 18 of Ord.
No. 8 of 1888 enacta, ‘‘The time for the presoription or limi-
tatlon of a suit or action for the whole or part of a woman'’s
dower shall not begin to run until after the dissolution of
marriage by death or divorce. and such sult or action shall
be maintainable if commenced within such time as any action
shall be maintainable by the Ord. No. 232 of 1871, or by any
future ordinance mgulnth::ig the prescription of actions, for
the recovery of money paid or expended by a gl&lnﬁﬂ on ac-
count of a defendant, or for money received by a defendant
forthe use of a plaintiff.”” See 4 Tamb. Rep. p. 100, Van Der
gfraaten, 1871 pp. 198-203 Appendix C.
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3. Bee De Vos's Maohommedan Law pp. & 7,9, 47, 48, 49,
50, 51, on wife's right to sue, appearance, magger, kaycooly,
divorce.

XN
Sep, 8. 1841.] (Morg. Dig. § 679.
Present: Oliphant, C. J., -
D. C.10243.

Marriage —Consent by prozxy.
A party to a marriage canpot consent by proxy.

In this case a Mahommedan applied to have his mar-
riage registered, and the bride consented by proxy.

Order.

Oliphant, C. J, “How can the Court decree a marri-
age to be registered when the consent of the intended
bridegroom nowhere appears and the bride consents
by proxy.”

b ad o o
Sep. 8, 1841.] | Morg. Dig. § 680.
Preseats Oliphant, C. ],
D. C. Jafina 10,038
Pyramutte v. Kadiritamby.

Including property in invenlory— Action—-Cause of
action.

Including progort in an inventory s part of the estate
glves no cause of action.

Order.

Per Oliphant, C. J,, Interlocutory order affirmed.
The plaintiff has not stated in the libel any legal cause
of action. No action lies for including property in an
inventory.

O
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Jan. 3, 1342] [Morg. Dig. § 698.
Oliphant, C, J., Carr and Stoddart, J. J,,

Antochy et al v. Maria
i

Inheritance— Legacy Election.

A person canndt clalm both Inheritance and legeoy,
where the legacy was in lieu of inheritance.

Judgment.

Per Curiam—It is clear that the testators gave the
property to plaintiff as her inheritance. She is therefore
not entitled to claim it as a legacy and claim her inher- -
itance also,

O
Nov. 11, 1835] [Morg. Dig. § 262
Present: Marshall C. J., Rough and Norris J. .

D. C Chilaw No— -?
Boetsz v. Morays.

Malicious prosecution—Malice implied—Requisites of
suit for malicious prosecution—- Burden o proojgim suc-
ceas ot charge no reparation — Revenue offence.

1. Failure to substantiate a charge of theft or =&
revenue offence gives a cause of action for damages.

2. The requisites of an action for maliclous prosecutivn
Sm (1) false charge (2) want of probable cause (3) malice (4)
amage.

3. The defendant must negntive falsity, want of probable
cause, and malice.

4. The law implies malice where no probable cause s
shewn,

Facts and Judgment.”

The following case, thongh the action was
not brought, strictly speaking for a libel, yetis
s0 nearly analogous to actionsfor that injury, that
it may not improperly be placed here.t The action was

Héllla is from Marshall's Judgments pp.407—410 under heading
el.

t The judgment is within quotation marks,—Ed. Rev. Rep
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to recover damages for u malicious prosecation, in
which the defendant had sworn that the plaintiff a
salt store-keeper of Governmeut, had removed a quan-
tity of Government salt in a bag to his own house,
from a boat loaded with Government salt. The plain-
tiff's house had been searched, by virtue of a warrant,
but no salt was found. Three witnesses named by the
defendant (the prosecutor in the criminal chaige) s
having witnessed the removal of the salt, denied all
knowledge of it, or baving ever told the defcndant
they had seen it. The plaintiff was, of course, acquitt-
ed and brought the present action: The D.C. however
dismissed it without going into evidence, considering
that the plaintiff had shown no valid ground of action,
that his character in no degree suffered from the charge
which had been made against him, that the defendant
did not appear to have acted maliciously in making it
and that the revenue might suffer, if actions of this na-
ture were encouraged merely hecause prosecutors had
failed to adduce conclusive evidence so as to conviet
the accused. On appeal the S. C. referred the case back
for inquiry in the following terms. “This court is
compelled to express its (?iasent from the position
laid down by the District Judge, that no valid cause of
action is assigned in the libel. It appears from the
proceedings on the criminal side of the court that the
defendant charged the plaintiff with having removed
two parrahs and a half of Government salt from a
boat to his own house. Itis not stated whether this
charge was intended to imply a mere infraction of
Regulation No. 2 of 184814 or whether theft was in
contemplation of the informant. The ungualified terms
of the deposition would certainly not appear as if it
was intended to refer to that Regulation, and if Govern-
ment salt had actually been found in the plaintiff’s pos-
session, it is difficult to imagine how the accusation
could have assumed any other uspect than that of
theft. But even supposing the charge had been ex-
pressly laid for some act contrary to the Regulation,
as for removing salt withoat license, it would be difficult
without having heard the evidence, to pronounce that
no damage could have been sustained by the plaintiff
by such a charge. Even in the case of a private person,
it is no very agreeable thing to be subjected to have
his house and premises searched under a warrant issned
on a charge which turns out to be wholly unfounded.
But the effect of an unfounded prosecution on a man's
character must often be considered like a libel or any
other mode of defamation with reference to the situa-
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