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Human rights: unfinished business
and gloomy prospects

t has to be acknowledged that ever since the signing of the Ceasefire
Agreement in February 2002, there has been a significant reduction in
he levels of fear from what was experienced by Sri Lankans during the

two decades of the ethnic contlict.

This is due to the partial restoration of human rights standards, and, at
least o a point, the rule of law, While entertaining no doubt that the ceasefire
was not the product of the goodwill of anyone but the hard, cold reality of
a military balance achieved between the Sri Lanka government and the
LTTE, it has (o be acknowledged that certain standards of human rights
and rule of law that were written into the Ceasefire Agreement have been
rigorously upheld. Ithas also got to be adimitted that in certain areas there
have been grievous shortfalls.

An outhurst of enthusiasm on the part of the UNIF government soon
after the Ceaselire Agreement was signed was manifest through the
reopening of roads thut had been closed during the war vears and the
suspension of the pass system that had restricted travel between the
northeast and south. This led to the freedom of movement, which had been
curtailed due to the conflict, being re-cstablished up to a point. Similarly,
the military vacated places of worship and public buildings in the northeast,
thereby allowing the Tamils of the region a degree of ease in using public
cstablishments.

However, the UNI7s initial enthusiasm ground to a halt soon. When it
came to vacating areas that the military perceived as detrimental to its
strategic interests. the government steadfastly refused to comply with the
provisions of the Ceasefire Agreement, That is why arcas in the northcast
known as high security zones — the most notorious of them heing in
Vadamaratchi —remain firmly in the hands of the Sri Lanka army, despite
protests by the Tamil public and their political representatives.

Similarly, rights of fishermen remain ambiguous with no restrictions on
their going out to sea pul down on paper, but all types of limitations
circumseribing their rights existing in practice. Agriculture is also affected in
the high security zones with farmers denied the opportunity to cultivate due
to the zone being declarcd out of bounds. Those who tested whether the
stipulations were serious incurred the wrath of the military for having tried.

Whilc restrictions on Tamil residents plying their trade or using public
amenities are serious qualifications on the environment the Ceasefire
Agreement was expected to usher in, what goes to the very core of Lthe
problem is that nothing has been done to dismantle the apparatus of terror
that had been appropriated by the Sri Lankan State over the past two
decades. They continue to impinge on the security of the Tamils making
them feel potentially very vulnerable despite the two-year Tong Ceasefire
Agreemenl.

The deleterious effects these structures, which have been evolving from
the time Sri Lanka first plunged into an ethni¢ war with the Tamil militants,
have been recorded in some of the contributions (o this issue of Beyond
the Wall.

An active encouragement for the continuation of authoritarianism and
state terror in Sri Lanka has been through the promulgation and execution

of national security laws, which have cast a long shadow on the legal
archilecture of this country. V. S. Ganesalingam has outlined the effect the
Prevention of Terrorism Act (PTA) has had in curbing and derogating the
rights of Sri Lankan citizens, especially the Tamils, and how they could be
detined as being instruments of state lerrorism.

He also asks very pertinent questions about the efficacy of national
institutions such as the Human Rights Commission ol Sri Lanka that was
established with the express intention of redressing human rights violations,
but which chooses to remain dumb about politically sensitive issues such
as the PTA, either because it is conniving with the state, or because it is too
timid to carry out it constitutionally defined dutics.

K. N. Tharmalingam in his article on the bouts of violence suffered by the
Kurawar community in the Amparai District delineates the horrendous trauma
of acommunity caught up in the throes of an cthnic war. He goes on to say
that national security laws gives licence (o the police, army and home guards
to indulge in systematic human rights violations with impunity because they
know the law is there to protect the perpetrators and not the victims,

Ronnate Asirwatham in her contribution, which is excerpted from a much
longer study asks the question as to how ex-political prisoners. nearly all of
them arrested, detained and tortured by the police and military under the
PTA, could reintegrate with rest of society when they fecl terrorised by the
atmosphere of potential violence, which prevails despite the ceasefire. She
argues that low levels of reintegration will be a serious threat to long-term
peace, and restorative justice is vital for ex-detuinees if the peace process
15 to have any meaning for them,

Bver since it was [irst published, Beyond the Wall has argued ceasclessly
that obnoxious legislation such the PTA be struck ofT the statute books of
this country, because its presence only invokes terror in the minds of a
section of Sri Lanka’s citizens. It should however be remembered that at
the very first press conference addressed by former Prime Minister Ranil
Wickremesinghe, soon after he assumed the ofTice in late 2002, he
categorically refused to repeal or even substantially reform the PTA.

It has also to be recalled that Wickremesinghe's entrenched position was
never challenged by civil society, which in theory is the watchdog against
an over-mighty state. In other words, a regime that was perceived as peace-
friendly, was loath o dismantle the structures that had once unleashed terror
both against the Tamils as well as the Sinhalese in various periods in Sri
Lanka’s contemporary history.

As this editorial is being wrilten a new government is in place and there
1s no certainty as to whether the ceasefire agreement will hold or if war-
mongering groups in Sti Lanka’s polity, which have won handsomely at the
elections, will clamour for the recommencement of armed hostilities.

This publication fervently hopes for the continuation of peace, but wishes §
toreiterate a point it has always stated: In the event of renewed hostilities, §
nearly all the oppressive core structures that were wrought (o stamp out
Tamil aspirations in the past by employing any means possible — legal,
political, military — are still in the statute books and could be re-summoned
at will. Thatindeed is very frightening thought.
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A close look at SL’s labour
laws in the age of globalisation

By K. Wijayaratnam (Former Deputy Commissioner of Labour)

A changing market
creates a demand
Sor flexible
employment
systems based on

the principle that

companies and the

employers cannot
give job security fo
their employees,
and that only the
customers can,
which indicates
that the success of
the market place is
crucial for job

ecurit

abour law consists of all rules that govern labour

performed by a person under the authority of another

for financial remuneration. It is susceptible and
influenced by socio-cconomic developments.

Globalisation and liberalization thal started about three
decades ago have had a profound effect on the political, social
and economic systems of almost every country in the world. They
have brought about new forms of work arrangements that either
redefine or transform the nature and quality of work, as well
make the traditional labour systems obsolete. They have caused
racical changes in economic structures, in the environment, in
the marketplace and in technology. You cannot stay aloot and
adopt a protectionist stance in such a global envitonment. As Dr.
Gamani Corea the [ormer Secretary General of the UNCTAD
said. “those who fail to get on board the train (globalisation and
liberalisation) will find themselves left behind and marginalized
by the world community and in the world cconomy.” (Keynote
address at the workshop on ‘Globalisation and its Impact on
Industrial Relations,” 16 November 1996 at Hotel Galadari,
Colombo)

[tis unthinkable forany country to stand aloof and in isolation
from the onslaught of the forces of globalisation and liberalization.
We would only delude ourselves if we refused to recognize that
the warld is changing. The world is changing and continues to
change as it abways has and no matter how unpleasant the
problems and disruptions, there is no going back. The challenge
is coping with this change and how to guarantee fair treatment
and protection for those who are most vulnerable.

A changing market creates a demand for flexible
employment systems based on the principle that companies
and the employers cannot give job sceurity 1o theiremployees,
and that only the customers can, which indicates that the
success of the market place is crucial for job security. In order
o meet the challenges of a competitive economy there is the
need today to rationalise labour, upgrade technology and skills.
increase productivity and reduce costs of production. These
would require changes in the existing labour legisTation,

Labour reforms are sensitive issues that worry govermnments
in all parts of the world. Any atiempt at labour reform is bound
to create problems in the country. The replacement of a system
ol absolute control by a system marked by its very absence,
would give rise to severe political and social problems. 1t may
he even be political suicide for the government trying to change
the laws. Attempts at labour reforms have led to some of the
worst forms o worker agitation in certain countries. The fear
of wounding the working class, who constitute the bulk of the
electorate, has compelled some countrics o hold back
proposed reforms while others like the United Kingdom were
able to introduce the reforms in spite of the opposition, and
yetmake progress. Any reform must however be in the interest
of the public rather than in the interests of a narrow section of
the community.

The challenge is to reconcile the objectives of economic
growth with social protection of the labour force. Sti Lankans
are by nature averse to change. The working class,
indoctrinated for several decades by the Marxist propaganda

New laws to regulate practices of management and workers needed to curb strikes
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that capitalism is the bane of the working class, is suspicious

of any attempt at changing the existing labour laws even if

they are in their best inlerests. Security is founc in what they

have experienced in the past and what is new, is shunned

because they are not prepared to take any risk, They reject it
thout giving ita fair trial.

In Sri Lanka. trade untonism has had an adverse public
perception because of its regular links with politics. Politicians
1ave used trade unions t become manipulated extensions of
solitical activity and thwart any atiempt at reform when they
we in the opposition. In practice. it has not been pure trade
unionism al all on most occasions, There is multiplicity of
mions: centralised decision-making: ad hoc management
trategies; cxternal, over-aged, personalised and power-
riented leaderships; confrontational attitudes; non-existent
econd tier leaderships and negligible gender representation.

An adversarial spirit between management and the trade
unions leads to confrontation and not to collaboration. Social
partners lacking a representative character add (o this problem.
Organised labour represents less than 10% of the working class,
vhile only a fraction of the employers are members of the
Employers’ Federation of Ceylon, These institutions have to
be strengthenced if there is to be meaningful social dialogue
lowards a better relationship between the social partners and
development.

Experience had shown that countries, which have strong
tripartite relations, have experienced industrial harmony and
grown faster: Industrial refations system will have to be evolved
on the basis of partnership between the shared responsibility,
equity and mutnal respect for cach other. There is aneed for
coordinating action by all the stakcholders, first to survive and
thereafter to move ahead together. The greatest challenge
towards achieving this, as stated in November 2001 by the
presidentof NT U C, Singapore, at the Regional Symposium
of the ICTUF on UN Global Compact is “to change the
mindscts and then change the way we are doing things,”

Labour policies should atiract investment, enhance
productivity, promote labour market flexibility and cost

consciousness, but also ensure dignity of labour, quality of

work life, and industrial and social progress. To ensure labour
market flexibility, safety nets should be established for laid-
off workers for them to have reasonable time to look for work,
There isalso the need for devising an uncmployment benefil
scheme, besides introducing the concept of severance
payments as in the Republic of Korea. Social safety nets are
also relevant for workers in the informal sector. The present
pension schemes for farmers and fishermen have also 1o be
strengthened,

The role of trade unions also needs to be redefined in this
changed situation. “Trade unions in South Asia have o come
to terms with the effects of globalisation and internal
compelition.” {Decent Work 1LO Geneva 1999) They on their
part must be good and responsible partners [acing up to national

md global issues to develop notonly their members, but also
he country as a whole, with a socially and economically just
world the objective. The challenge facing social partners today
nall countites of the world — both developed and undeveloped

— is © change to a wage system, which fosters greater
productivity, skill development and enhance economic
performance, while rewarding the employees in an cquitable

| manner. There is also the need for the employer to balance the
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workers” desire for employment security with the constant
pressure from the market to adapt quickly and efficiently to
changes in technology and trade.

In introducing such changes, the state should ensure they are
in conformity with TLO standards as “no policy or practice in the
field of labour relations can be successful if it denies the workers
their [undamental rights.” Greater priority should be given (o
develop a bilateral mechanism, which could be used to establish
“aframework for managers, workers and trade unions to pursue
improved productivity and flexibility ona participatory basis,
while providing appropriate protection and sharc on the benefits
to the workers.” This social dialogue can involve all relations
between workers and employers at work places, negotiations,
collective bargaining, conciliation processes, and tripartite
cooperation among workers, employers, governments at national,
regional and international levels.

We have in our statue books nearly 45 laws relating to labour,
Someof them have been there [or over a century and are obsolete
and irrelevant in the new, changed economic situation. Most of
them were enacted during the era of the closed economy, or when
we were essentially a plantation-based economy under direct
British colonial rule.

The laws pertaining to ‘Indian coolies” and “ulicans’ are no
longer relevant as there are no “Indian coolics” working in the
plantations at present, Further, the words “coolie” and “tulican”
arc notonly demeaning, but also cast aspersions an the dignity
of labour. They are discriminatory and are in violation of Article
12 of the Sri Lankan Constitution and should be repealed. The
Service Contracts Ordinance (Chapter 59) provides that a variable
contract for the hire of a servant except in the employment of a
casual nature unless otherwise cxpressly stipulated, be deemed
to be a month’s contract for hire and service and stands
automatically renewed unless terminated through onc month’s
wtice by eitherside. It stipulates that contracts for longer periods
— the maximum of which should not exceed five vears of
employment in the service of the government and three yvears in
the case of other employment —shall be in writing and be attested
by amagistrate oraJ.P. It provides that if a servant is incapacitated
due to sickness while in service that the person is entitled to
[ood, lodging and medical carc at the expense of the employer
during such incapacity subject to certain conditions.

These provisions are irrelevant in the present economic
situation and are not observed either by employers or employees.
The Ordinance provides for speedy recovery of wages due to
the servants and provides penal sanctions for breach of contract
and for such matters as giving false information by the servants
about their previous employment or about themsclves. Mostof
these provisions have become redundant in the face of subsequent
legislation like the Wages Board Ordinance. The Ordinance makes
itan offence for the servant to neglect or refuse to work or for

Jjourneyman engaged (o go on a journey, to decline or neglect to

goon the journey without a just cause. This would make strikes,
work stoppages and other forms of trade union action illegal and
offences under the Ordinance. Most of the provisions in the
Ordinance are in [avour of the employer and it is in the interest
of the employees to get Lhe Ordinance repealed.

The Estates Labour (Indian) Ordinance (Chap. 133) No. 13
ol 1889 too speaks of “Indian coolies” whose names are bourn
in the register and of “tulicans.” As stated earlicr, the word
“coolie” is a demeaning term, used during times of the British
Raj to denote the labourer who worked in the plantations. The
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The Registration of
Domestic Servants
Ordinance should
either be amended
or repealed, and a
new law enacted to
make it mandatory
for every employer
of domestic workers
to register with the
Commissioner of
Labour and the
penal sanctions
made more severe

for failure to do so.

Mass production in the age of globalization

provision relating to recovery of wages in the Ordinance is
superfluous in view of the more stringent provisions found in the
Wages Board Ordinance No. 27 of 1941. The provision relating
to six days work found in the Ordinance is hardly adhered to by
employers while the requirement that the worker who quits
employment should posses the discharge ticket prevents the
[reedom of movement of the worker and reminds us of *bonded”
labour that exists in some parts ol the sub-continent even today.
It would be also be a violation of ILO Convention 29, which Sri
Lanka had ratified. Provisions regarding housing in the Ordinance
are not observed and as such the Ordinance is redundant and
may be repealed.

The Indian [mumigrant Labour Ordinance No. | of 1923 (Chap.
132) and the Diseases Among Labourers Ordinance No. 10 of
1912 {Chap. 225) are also obsolete laws as they relate to Indian
labour and serve no useful purpose and could be repealed. The
Indian Immigrant Labour Ordinance provided a fund for use of
transport of “much needed Indian Immigrant labour to Ceylon™
and is irrelevant today as Sri Lanka no longer imports labour
from India to work in the plantations.

The Medical Wants Ordinance No. 9 of 1912 (Chap. 226),
which applies to estates of morc than 10 acres cultivating tea,
rubber, coffee, cardamoms. cocoa, pepper or cinchona, casts an
obligation on the superintendent of the estate to maintain the
Tine rooms” in his estate and their vicinily in a “lair and sanitary
condition.” In addition, the Superintendent is obliged to ensure
that all children under the age ol one year resident in the estate
receive milk as prescribed by regulations made under the
Ordinance. As the required regulation has not been prescribed,
the law is observed in the breach.

The Ordinance also requires the superintendent to provide
workers resident on the estate with proper dwelling lacilities

sufticient clearing around the dwelling places and proper
drainage to the satisfaction of the director of health services.
"T'he superintendent is also required to provide sutficient potable
water to his labour force. Since the dwelling places - better
known as ‘line rooms” - are no worse than cattle sheds and
the living conditions of the workers on the estates are
abominable, the Ordinance does not help the worker and no
harm will befall if the Ordinance is repealed. The existing
sanitation and public health laws could be applied to the estates.

The Chautter Regulations Ordinance No, 23 0l 1912 and the
Registration of Domestic Servants Ordinance No. 28 of 1871
(Chap. 173) were enacted 1o help the employers. than to protect
the workers, They, together with the Tundu Prohibition No. 27
of 1927 Ordinance No. 43 of 1921 (Chap.163), and the Minimum
Wages (Indian) Ordinance (Chapter 135) should be repealed as
they are ohsolete and have no relevance today as they refer to
“Indian labour™ and as the Wages Board Ordinance (No. 27 of
1941) provides better safeguards to employces.

The Registration of Domestic Servants Ordinance should
either be amended or repealed. and a new law enacted to make
it mandatory for every employer of domestic workers to
register with the Commissioner of Labour and the penal
sanctions made more severe Tor failure to do so. [solated from
care, love and medical attention, domestic servants are often
made to work long hours, mostly without restand under tenrible
conditions for meagre or no pay.

They have little or no savings and often no one to care for
them in their old age. Getting employers to register their
domestics with the Commissioner of Labour will help to
regulate the terms and conditions of work of domestic workers
and obtain for them superannuation benefits such as EPE, ETF
and gratuity.
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Some of the fullowing laws enacted by the State at various
times 1o provide relief to workers have no relevance today
and may be repealed:

@ Interim Devaluation Allowance of Employees Act No.
d0af 1968,

®  The Budgetary Relief Allowance of Workers Act No. |
ol 1978,

@  The Budgetary Relicf Allowance of Workers Act No.
48 0f 1978,

®  Supplementary Allowance of Worlers Act No, 65 of
1979,

®  TheFuel Conservation Five-day week ActNo. L1 of [978.

The Fuel Conservation Five-day Week Act is both
discriminatory and not in keeping with the needs of the new
millennium. [tdiscriminates between establishments carrying
on similar business and is not observed by many arganisations
including state banks. The Fee Charging Employment Agencies
Act (No. 37 of [936), which was repealed by the Foreign
Employment Agencics Act may be reviewed and reintroduced
to monitor employment agencies that have sprung up like
mushrooms in recent years to deal with local employment.
‘The Employees Council Act No. 32 of 1977 that provided for
establishment ol Employees” Councils in stale cnterprises “to
promote worker participation” has failed in its objective and
there are loday hardly any Employees” Couneils functioning
inany of the state corporations. With the shrinking public
sector, the Act has no useful purpose and may be repealed,

The Trade Union Ordinance No. 14 of 1935 (Chap. 1 74) The
present Trade Union Ordinance was proposed by our colonial
masters and thrust on the workers in defiance of the protests
from trade unions of the day. It provides for any seven members
2 toregisteratrade union. This has led 10 extreme fragmentation
of the labour movement and the emergence of a large number
of weak and small trade unions. Collective bargaining requires
a strong and an independent trade union movement
Unfortunately due to politicisation and the multiplicity of trade
unions, our trade union movement is weak to force any
collective hargaining. ILis in the interests of Lhe trade union
movement that the Ordinance is amended to prevent
nultiplication and to strengthen the movement. The law should
be amended to shut out external influence on the decision-
making of frade unions and to make trade unions accountahle
or their actions. Attempts in the past at reform have met with
strong resistance and ended in failure. The law may be also
mended to make it obligatory for tade unions to act
lemocratically and without intimidation, in taking decisions
such as mounting strike action),

PresentJaws govemning trade unions have caused more harm
than good to the working class. Oligarchies have resulted
through the non-interference by the state when tracde unions
formulale their constitutions, or where the outgoing committee
nominates the incoming committee and the majority of the
membership having no voice in the election of new office
bearers. There is an absence of democracy and transparency
in most actions ol most trade unions. The accounts of the union
are rarely subject to audit, while a single individual holding
two or more of the important positions in the executive
committee, controls some unions, The annual returns submiitted
by most of the unions (il submitted at all) often do not reflect
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the actual membership, nor do they give the actual expenditure
incurred on trade union work. Reforms must be aimed at
strengthening the trade union movement and having more
transparency and democracy.

® The Trade Union Ordinance may be amended to raise the
minimum numberof members required for registration, from
seven to 100 or 10% of the workers in the trade or in the
enterprise (in the case of enterprise unions).

®  Asthe Sri Lankan government has ratified TELO Convention
&7, the provisions restricling public servants” unions from
federating should be reviewed.

® The minimum age of membership in a trade union should
be made to conform to the minimum age of employment
(14 years) and the law be amended accordingly,

The Wages Board Ordinance No. 27 of 1941 The Ordinance
provides for setting up of ipartite boards for trades (o decide on
terms and conditions of employment tor employees in a particular
trade. Wages are too important an item to be left purely to the
collective bargaining process between the employer and the
employee. especially when there is an oversupply of labour. A
National Wages Council as in Singapore would be an ideal body
toregulate wages whose functions may also include (a) the regular
survey and review of wages, salaries, and bencfits structures, in
the country, (b) providing guidance to participants at the
bargaining table, (¢) providing guidance to Wages Board
members, arbitrators and to the Industrial Court, and (d) providing
guidance to employers and employees on what could be a realistic
wage for any period and thereby limiting extremes.

With globalisation and liberalisation, outsourcing and
subcontracting have become important [or industries to remain
incompetition in the world market. Section 394 of the Ordinance
stipulates that a contractor who is employed to do any work for
acommercial purpose or by way of a trade and who in turn had
employed workers for the execution ol that work can be directed
by the Commissioner of Labour (o desist from having the work
executed under the contract. Although in the 60 years the law
has been in operation the Commissioner has not exercised this
function, nevertheless it remains a threat to any employer giving
work on contract (work that cannot be performed at the
workplace) even to an independent contractor,
® [tissuggested that this section (S9A) be repealed.

@ [Dmployers are also agitating for repeal of Section 45A of
the Ordinance. The section casts the liability on the principal
employer for statutory dues, when the sub-contractor fails
to comply with the law. They say itis unfair to fault them
for the default of a third person. This request may be
considered provided adequate safeguards are provided in
the law tor workers working under subcontractors

® Theanomaly in the system of caleulating weekly holidays
between the employees covered by the Wages Board
Ordinance and the Shop and Office Employees Act also
needs consideration.

The Industrial Disputes Act No. 43 of 1950 {(Chapter 152)1s
in existence for nearly five decades and had been the main
instrument for resolution of industrial disputes in the country.
Experience shows that it had failed in its objectives of (a) bringing
speedy settlement of industrial disputes, (b) by being anexpensive
mode of granting redress, and (¢) of being devoid of technicalitics.
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Conciliation is slow, arbitration goes on for ycars and the labour
tribunals have a backlog of over 5,000 cases. Itis hoped that
the recent amendments to the Act would remedy this siluation.
A legal framework that promotes cordiality and peace in the
workplace, protects the legitimate interests of employees and
the industry, promotes industrial harmony, leads 1o mereased
production and productivity and improves the quality of lives
ol the employces, is an urgent necessity.

The following amendments to the law are suggested:

The definition of ‘workman’ in the Act be expanded to
include rural workers (rural workers constitute the
majority of workers in the country), landless farmers,
peasants, tenants, sharecroppers, and many others who
have no regular work and no regular income. “Extending
labour law into these new arcas where the most number
of workers live and where the most urgent social
problems are awaiting solutions may be the greatest
contribution the country can make to the evolution of
Jabour law.”(Labour Relations in Asia - Johannes
Schergle, UNDPALO -1979). (Extension of labour law
into the rural arcas poses difficult problems of
application and enforcement including the establishment
of labowr administration machinery in thosc areas).

The law may be amended taking recourse in compulsory
conciliation and arbitration procedures in industrial
disputes before calling a strike. The Freedom of
Association Committec of the TLOQ inits 119" Report
(Case No. 611 paragraphs 97, 98, 374 Page 75) had
held that such legislation would not be an infringement
of the right to Freedom of Association.

A grievance procedure be incorporated in the Act, and
made mandatory for all establishments o follow the
procedure laid down in the Act. Since grievances atthe
plant level arc the main cause that leads to disruption of
work, a system of grievance procedure for speedy
settlement of disputes at the source will help to promote
industrial harmony in the workplace. In this era of
competition it is vital that disputes should not disrupt
services or supply of goods to customers and that the
employers should adopt proactive strategies both intemally
and externally o settle the problems at early stages.

The Act may be amended to include the necessity of
trade unions to give notice of strikes and a notice period
be stipulated in the Act. (The ILO Committee on
Freedom of Association in its 4" report (Case No. 5,
paragraphs 27/378 and page 76) had emphasised the
legal obligation of the trade unions, to give prior notice
to employers before calling a strike.

Regulations o be made under the Act formulating a
schedule of essential services. This would help to
prevent wildeat strikes in vital industrics.

Workers/trade unions and employers to be permitted 1o
prosecute for violations of the collective agreement and
Section 4417 be amended accordingly. (Asitis. only the
Commissioner of Labour is empowered to file action.)

The Act be also amended to define “probation period’
and stipulate the maximum period an employee can be
kept on probation as many an employer abuses the
provision to keep employees on “probation’ for long
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periods without giving any rcasons.

The Act may be amended to incorporate a section on
suspensions/ interdictions from employment and stipulale
the maximum period an employee can be kepl on
suspension/interdiction,

Termination of employment of individual employ
should not be referred to seitlement by arbitration by the
minister concerncd with the subject of labour. The
legislaturc in its wisdom has created a forum in the form
of labour tribunals where an individual workman is free
to seek redress regarding his dismissal. Where the law
provides redress, it would not be proper for the minister
tor circumvent the law for such cases: neither would ithe
appropriate for the minister to refer the termination to an
arbitrator appointed by him. Section 4 of the Act be
amended accordingly.

Regulations be framed under the Act laying down the
procedure to be followed by the labour tribunals in
condugcting their inquiries. It would help labour tribunals
to follow a uniform procedure. Guidelines regarding Lhe
award of compensation should also be also laid down. Tt
would be most useful to the Labour Tribunal and the
Appellate Courts if the maximum that may be awarded as
compensation is laid down by statute (as in countries like
the U.K, Indiu, Pakistan, Mulaysia, Philippinesetc.), in
relation to casily discernible criteria such as years of
service and monthly salary. (8. N. Silva in 5ri Lanka
Cement Corporation vs. Rajes Pereira CA. 519/87)

The Act may be also amended to creatc a Special
Enforcement Labour Tribunal for the enforcement of all
labour tribunal orders as itis said there are delays in the
magistrate’s courts in this matter. The powers of the Special
Labour Tribunal may be gradually expanded to include
all cases relating to labour. It would not be appropriale to
vest the present labour tribunals with the power of
enforcement of their orders, as there can be abuse. It would
be a travesty of justice to make the same person judge
and the executioner. Unlike the magistrate whose orders
are constrained by the Penal Code, the Labour Tribunals
have “too large a discretion.” The Industrial Disputes
Commission in its Report {Sessional Paper X1V of 1968)
said that “vesting of unbridled power in recipients ill-fitted
by temperament and outlook carries with it dangers of
abuse.” A Speciul Labour Appellate Court may be also
created to hear appeals on decisions on all labour cases
from the lower Courts.

The Act be amended in Section 48 to exclude employees
drawing remuneration of Rs.25.000 and over from the

jurisdiction of lubour tribunals as they can aflord to have

recourse in civil courts,

The Act may be amended 1o incorporate a section on
“unfair labour practices” by trade unions/workers. The
Taw must be fair by both parties. It would not be fair to let
one party to commit all the offences and not penalise it.
while penalising the other for the slightest offence. If
collective bargaining is to be developed into an effective
tool promoting stability and harmony inindustrial relations,
it is imperative that it be viewed as a two way proces:

with rights and obligations attached to both. the cmployers
and trade unions fworkers, alike.
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The Termination Of Employment of Workmen (Special
Provisions} ActNo. 45 of 1971 states that protectionism, which
impinges on the economy, violates a liberal economy. If the
private sector, described as the “engine of growth,” has to
urvive ina competitive economy, it is necessary to rationalise
labour, upgrade technology, increase productivity and reduce
costs of production, Rationalisation and reorganisation resulting
inreduction of employed personnel or even transfer of surplus
stall to another organisation belonging to the same employer,
which is a ditferent legal entity, is hampered by the employer
having to get the written consent of the cmployees involved
or getting the prior approval of the Commissioner of Labour.
Even temporary lay offs of workers due to unforeseen
circumstances —a breakdown in the machinery, oversupply
of goods in the market cte. has to be with the prior written
approval of the Commissioner of Labour or with the written
consentof the employees,

Termination of services of an employee who is & habitual
absentee whose absence is supported by medical certificates,
or that of an employee who is unable to fulfil the terms of his
employment contractand continue in employment duc to some
illness that has no bearing on his occupation, are hampered by
the emplover having to seek the permission of the
Commissioner, go through the process of an inquiry, or to get
the written consent of the employee. 1t is said that the
Termination Act vests in the Commissioner with too much
power and that there is an absence of a clear criteria and

Tany obsolete laws relating to the plantation sector needs repeal

transparency in the Commissioner’s orders on the quantum of
scverance pay or compensation ordered to be paid by the
emplover.

Compensation paymenls in most of the countries range from
10 days™ pay 1o 30 years' pay per year the employee has worked
in the establishment under the particular employer (For a study
of compensation payments in the region see Tabour Gazette Vol.
53 No. 4). The compensatory award in the United Kingdom is
subject to a monetary limit fixed by regulation under the
Employment Actof 1980. In [993 it was 11,000 sterling pounds.
In the neighbouring India, the amount is one month’s salary for
cach year of service (this includes gratuity).

The IO mission which visited Sri Lanka in January 2000 on
the invitation of the then government to report on developing a
standardised formula and uniform criteria o calculate
compensation for the employcees at the stage of involuntary
scparation, commenting on the unpredictability of compensation
under the Act, said “the [cgislative provisions governing
termination of employment at the initiative of the employer in
Sri Lanka are unusual when compared with international
standards and law and practice of most countries.” The Report
said “that the most unusual feature of the law is the granting of
absolute discretion to the Commissioner of Labour to decide
whether or not an application to retrench will be accepted and to
fix the compensation package to be paid to the workers whose
termination have been approved.” As arcsult of this discretio
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is said that the “labour costs are very much higher than those of
the potential competitors in an increasingly globalized economy.”

The UNCTAD Investment Policy Review on Sri Lanka states

that over-regulation and unpredictable administration of labour
severance was, by far, the most serious negative factor for forcign
investment. The UNCTAD Report suggests that the employers
be made to contribute a sum equal to 109 of the wages to a
gratuity fund, which could be used to provide for severance
paymentupon involuntary separation and retirement and gratuity.
It is said that one of the most costly systems of severance pay is
otfered in our country (Robert [Holzmann, Kripa Lyer and Milan
Vodopivee of the World Banking Severance Pay Programs around
the world).

The Act may be amended by:

Laying down compensation formulae and guidelines to
follow in case of involuntary termination of employment.

Excluding absenteeism, and permanent incapacity duc to
sickness, accident and inefficiency [rom the coverage of
the Act. “The law which prevents unfair dismissals must
not be used to impede the efficient management of business
by compelling employers to retain incompetentemployecs.
(Cook vs. Thomas Cinnal and Sons Lid. (1977) ILR 770,
(1977), IRLR 132, I21TR330).

The Actmay be also amended to enable employers to lay
off workers for a period not exceeding three months, ina
continuous period of 12 months on the payment of 50% of
the wages without having to make an application to the
Cormmissioner but with the proviso that in casc of malafide
layoffs the Commissioner to intervenc (malafide lay offs
to be defined)

Employees holding executive positions over a specitied
salary per month (Rs.25,000) be also excluded as they could
always seck relief elsewhere,

The Act be amended to exclude employees over 60 years
of age from the coverage of the Act. The Shop and
Employees (Regulation of Employment and Remuneration)
Act No. 19 of 1954 (Chapter 145) by regulation prohibits
female emplovees working over eight hours. This is
discriminatory as employees covered by Wages Boards are
permitted to work overtime beyond eight hours. The
suggested amendments to the Act are:

Regulation 2 (1) of the Act be amended to permit females
to work evertime. (Today even state institutions violate
this regulation). Section 10 (2) (b} be reviewed with
adequate safeguards. Night work also to be permitted on
conditions.

Discrimination in caleulating overtime between corporation
employees and private sector employees regarding payment
for overtime work be removed. {Corporation employee who
is in reccipt of a consolidated salary, the initial point of
which is not less than Rs.6720 per month, is notentitled to
claim overtime pay)

The section requiring maintenance of attendance (Form
) and remuneration records be amended to accommodate
computer records,

There cannot be any justification for the ditferent methods

of calculation of maternity benefits in the ¢ase of women
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workers covered by the Matemnily Benefits Ordinance
{Chapter 157) and the employees covered by the Shop |
and Oftice Employees Actin granting nursing intervals,
These anomualies be rectified by amending the Maternity
Benefits Ordinance and the Shop and Office Employees
Act.

The Holidays Act No, 29 of 1971 Sri Lanka is said o have
the most number of holidays next to Macao in China when it
was under Portuguese rule. The business community has for
many years asked successive governments to rationalise
holidays because it affects productivity and costs. We have
12 Poya (full moon} holidays, eight mercantile holidays and
mostof the establishments observe a five-day working week.
Employees covered by mostof the collective agreements enjoy
42 days leave and two-and-a-half days as additional mercantile
holidays (Boxing Day, half-a-day before Christmas and |
January) in addition to the eight mercantile holidays.
Employees covered by the Shop and Office Employees Act
enjoy by law 21 days annual leave, in addition to the 12 Poya
days and eight mercantile holidays. Employees covered by
the Wages Boards have 14 days holidays.

Tf we calculate the number of working hours of a person
employed in the mercantile sector covered by a collective
agreement, which provides for 42 days leave per year, or
an employee in the bunking sector, he would be working
only about 1210 hours a year {compared to [.889 hours
by Japanese and US waorkers in 1989, 1,731 hours by
Brilish workers in 1997, 1,689 hours, by workers in
Denmark and 1,560 hours in Germany in 1996 [ILO
“World of Work magazine No. 31 (September/October
1999)]} The normal working hours of employvees covered
by most of the Wages Boards are about 1627 hours (365-
78-14-20 =253 days or 36. 14 weeks x 43 hours =1626.42
hours) and where it is a five-day week it would be 1408
hours. While accepling the need for maintaining certain
national and religious holidays, the changed economic
circumstances demand the pruning ot the holidays o a
reasonable level. The workers may accept the change if
it is rewarding. [t is recommended that employees who
are willing to work on holidays be employed on the
holidays and their leave purchased, This is a very sensitive
issue and the government has to act carefully when trying
to rationalise holidays.

The then government that fervently hoped the private
sector would help in training apprentices and find them
employment introduced the Employment of Trainees
(Private Sector) Act No. 8 of 1978. However, hopes have
not been realized, while on the other hand the Act is used
to employ labour at cheap rates. [tis recommended that
this Act be repealed, as it has not served the purpose tor
which it was introduced.

[n conclusion T would like to state that our industrial
system is inundated by a plethora of laws and would suggest
that a careful survey of our labour laws be done. deleting
what is obsoletc, amending where necessary and codifying
them in one corpus $o as to represent a coherent, consistent,
¢lear and enforceable expression of the country’s labour
policy and objectives in the context of the recent social
and economic developments. “The Code should be simple
and accessible, logically arranged, harmonious, certain and
definite.” Investors, the local business community, trade
unions and workers would welcome such a code.
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This is the second part on a series of articles on
genocide. The first part appeared in Beyond the
Wall Volume I, Issue 1.

{ vents, episodes and historical facts associated with genocide are as
old as human beings. In the passages ol history there is plenty of
<devidence of religious, racial and ethnic groups. as well as national
{ minorities being destroyed and exterminated by those in power and authority,

T

R

There is historieal evidence that humanitarian intervention as a matter
. of right was considered and acted upon as part of international law. In
- 1827, England. Russia and France intervened in the Greeo—Turkish war,
I'he French intervened in Lebanon on behalf of the Christians who were
persecuied and massacred by the Muslims. The massacte of the Armenians
= hy the Turks prompted the French. Russians and the English to intervene
Lo save the Armenians.

‘T'he heinous crimes committed by the Nazis during World War [T excited
the indignation of all nations. This led to a number of moves to prosecule
the offenders. The Charter of the Military Tribunal was created by the
Four Powers (USA, UK, USSR and France) Lo bring individuals whe had
commitled crimes against humanity (o trial. This was known as the
Nuremberg trials. The Nuremberg Charter specificd three types of crime
falling under the jurisdiction of the Nuremberg Tribunal.

Crimes against peace: numely, planning. preparation, initiation or
- waging ofa war of aggression. ora war in violation of international treatics,
agreemments or assurances, or participation in a common plan or conspiracy
lor the accomplishment ol any of the foregoing.

War crimes: namely, violations of the laws or customs of war. Such
violations shall include, but not be limited to murder, ill-treatment or
deportation Jor slave labour, or for any other purpose, of civilian
populations of or in occupicd tervitory: murder or ill-treatment of prisoners
ol war or persons on the scas: killing of hostages; plunder of public or
private properly, wanton desiruction of cities, towns or villages, or
devastation not justitied by military necessity,

Crintes against humanity: namely murder. extermination,
enslavement, deportation and other inhumane acts commitled against any
civilian population, before or during the war; persecutions on political,
racial or religious grounds; of execution of or in connection with any
crime within the jurisdiction of the Tribunal, whether or not in violation
of the domestic law of the country where perpetrated.

"The word *genocide” gained recognition in the context of the Nuremberg
rials. There was a wave of appeals from among intellectuals and human
- rights activists to make genocide a erime under international law,

During the first session of the United Nations, the General Assembly
tfirmed by resolution 96 (1) of 15 December 1945 that genocide was is
terime under international Jaw, “Genocelde is a denial of the right of
existence of entire human groups, as homicide is the denial of the right to

rafts regulations to try
es against hu

anity

lite ot individual human beings; such denial ol the right of exisience shocks
the conscience of mankind, results in great losses to humanity in the form
of cuitural and other contributions represented by these human groups,
and is contrary 1o moral law and to the spiritand aims of the United Nations.

“Many instances of such crimes of genocide have occurred when racial,
religious, pofitical and other groups have been destroyed, entirely orin
parl.

“The punishment ol the crime of genocide 1s a matter of international concern,”
The General Assembly therefore:

“Affirms that genocide is a crime under international law which the
civilized world condemns, and for the commission of which principals and
aceomplices - whether private individuals, public officials or statesmen,
and whether the erime is committed on religious, racial, political or any
other grounds — ure punishable:

“Invites the Member States to enact the necessary legislation for the
prevention and punishment of this crime;

“Recommends that international co-operation be organized belween
States with a view to facilitating the speedy prevention and punishment of
the crime of genocide, and, to this end;

“Requests the Economic and Social Council (ECOSOC) to undertuke the
necessary studies with a view to drawing up a draft convention on the erime of
genocide to be submitted to the next regular session of the General Assembly.”

After utilizing resolution-dratting, pre-consultative mechanisms at a
special committee in the General Assembly of the UN, ECOSOC and the
UN Secretary General s Office drafied the convention, The Convention on
the Prevention and Punishment of the Crime of Genocide became part of
international law in December 1948, It was approved and proposed for
signature and ratification of accession by the General Assembly through
Resolution 260A of 9 December 1948, Tt entered into force on 12 January
1951 according to Article X1 of this Convention.

Article 1 stipulates the contracting articles two and three are the core of
the Convention. They definc the crime and its clements,

There was a strong move to include political groups under Article 2, but
becausc of the strong opposition from the USSR, a veto wielding power in
the UN Security Council, this was omitted from the convention. There was
also strong lobbying to include cultural genoeide but this too was omitted
to draw in the consent of the majority of the UN membership, The General
Assembly and ECOSOC devoted substantial attention to the subject of the
genocide. Though the Secretary General as well as the Ad Hoe Committee
included it, the General Assembly rejected il.

Both draft provisions included acts such as prohibiting the use of a language
and destroying or preventing the use of libraries. music and places of worship
orother cultural institutions or objects. But to bring a consensus among nations
ol the UN the General Assembly rejected it.

("To be continued)
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HRC indifferent to atrocities
committed under PTA

. By V.S.Ganesalingam ..

This paper was presented at the Asia
Pacific Human Rights Network (APHRN)
consultation in Kathmandu, Nepal on 16
February 2004 on the theme ‘National
human rights institutions’ role in
monitoring the use of national security
legislation.’ The Sri Lankan experience
was presented by the author who is a
senior human rights lawyer working for
Home for Human Rights (HHR).

here are basically two enactments in Sri Lanka that deal

with national sceurily — the Public Security Ordinance

No. 25 of 1947 and the Prevention of Terrorism
(Temporary Provision) Act No. 48 of 1979,

The Public Sccurity Ordinance, which was passed by the State
Councilin 1947, with its subsequent amendments is deemed to be
a law enacted by parliament both under the 1972 and 1978
constitutions. This Ordinance empowers the Prestdent of the
Republic to make emergency regulations (ER), which has the legal
effect of overriding, amending or suspending the operation of any
law cxeept the provisions of the constitution. These regulations
have to be approved by the national legislature monthly, and lapsed
ond July 2001 because they were not presented to parliament for
approval, since the government of the day was not sure of its
majority in the House.

These regulations provide for indefinite preventive detention,
with no provision torasubstantial judicial review of the detention.
They also confer sweeping powers of arrest o the police and
security forces on suspicion, and for detention for @ maximum
period of 90 days to complete investigations, without the detainee
having to be produced beflore any court,

The Prevention of Terrorism (Temporary Provisions) ActNo.
48 ol 1979 as amended by Act No. [0} of 1982 and No. 22 of 1988
(PTA) suspends important legal safcguards guaranteed in the
Constitution of Sri Lanka and recognized in international human
rights instruments such as ICCPR. The PTA was initially introduced
as temporary law but wag made part of permanent law by the
amendmentof 1982.

Under Section 6 of the Actany police officer not below the rank
of an ASP or any other police officer not below the rank of sub
inspector authorized in writing by the ASP could arrest any person
suspected of mvolvementin any unlawtul activity. The policecould
detain a person so arrested for a period not exceeding 72 hours.
The magistrate before whom the suspect is produced thereafter,
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has to remand him till the conclusion of the trial if [urther &
detention is necessary, on an application made to thateftect by
asuperintendent of police vide Section 7 of the PTA.

The ER and the PTA have all the salient features of the Indian
security law TADA (which has now been repealed). Many of
the ollences under the PTA are already offences under ordinary
law, and what they provide [or is increased punishment and
making certain saleguards for the detainee under ordinary
criminal law inapplicable. The right to be produced betore a
judicial officer within 24 hours of arrest has been taken away
and the power of the magistrate to refuse remand upplication or
to grant bail are severcly curtailed. Confession made 1o the police
1s admissible in trial and the burden of proving thatit was not
voluntary lies with the accused. There is no minimum standard
to govern conditions of detention, and the provisions allow
incommunicado detention and restrict access to lawyers and
relatives. These are derogations that are not permitted under
Article 4 of ICCPR

These provisions create an environment that is conducive
torture, deaths in custody, disappearances and extra-judicial
executions, as bome out by the wide scale human rights violation
that have oceurred in the recent past, The arbitrary powers given
to the police by the PTA arc justly described as amounting to
‘state terrorism,” which are clearly counterproductive as it feeds
the flames of terrorism.

It is here the role of the Human Rights Commission (HRC)
gains impartanee. Various provisions in the national security laws
that permit the derogation of rights recognized by international
law and the constitution that have lead Lo human rights violations.
could be referred o the HRC. Quite correctly. the HRC in its
annual report 2000/2001 states, “In the prevailing situation in
Sni Lanka, the Commission gave highest priority to the prolection
of rights under the ER and PTA and regarded it as onc of its
major responsibilities to minimize the derogation of rights that
had occurred.”

Letus analyze whether the Commission “gave the highest
priority to the protection of rights under the ER and PTA.”

ActNo. 21 of 1996 by which the Commission was established,
inaddition to the powers of a general nature conferred by Section
11 of the Act, has by Section 28, given special powers to the
Commission in respect of the PTA and ER.

Section 11 provides that for the purpose of discharging its
funetion it may exercise any or all of the following powers:

®  Investigate into infringement or imminent infringement
of fundamental rights

Appointsub-committecs at provincial level to exercise
the power of the Commission
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Intervene in any court proceedings relating to the
violation of fundamental rights

Monitor the welfare of persons detained by regular
inspection of places of detention

Take steps on matters referred by the Supreme Court
Undertake research and promote human rights awarcness
Award costof complaints made to the Commission

Doall such other things as are necessary or conducive to
the discharge of its functions

Section 28 of the Act states as follows;

(1) "Where a persun is arrested or detained under the
Prevention of Termorism (Temporary Provisions) Act, No, 48 of
1979 or a regulation made under the Public Security Ordinance

Chapter 40}, it shall be the duty of the person making such
wrestor onder ol detention, as the case may be, to forthwith and
nany case, not later than forty-eight hours from the time of
such arrest or detention, inform the Commission of such arrest
or detention as the case may be and the place at which the

crson so arrested or detained, is being held in custody, or
detention. Where a person so held in custody or detention is
released or transferred to another place of detention. it shall be
the duty of the person making the order for such release or
transfer., as the case may be, w inform the Commission of such
release or transier, as the ease may be, and in the case of a
transfer, to inform the Commission of the location of the new
place of detention,

(2) Any person authorized by the Commission in writing may
enter atany time, any place of detention, police station, prison
orany other place in which any person is detained by a judicial
orderoratherwise, and make such examinations therein ormake
suchinguires from any person found therein, as may be necessary
W ascertain the conditions of detention of the persons detainad
therein.

(3] Any person on whom a duty is imposed by subsection
(1}, and who willfully omits to inform the Commission as required
by subsection (1), or who resists orobstiructs an officer authorized

under subsection (1) in the exercise by that officer of the powers
conferred on him by that subsection, shall be guilty of an offence
and shall on conviction after summary trial by a Magistrate. be
liable t imprisonment for a period notexceeding one yeararto a
fine notexceeding [ive thousand rupees, or to both such fine and
imprisonment

Among other factors, it was the govermment's concern about
reported cases of custodial orture, disappearances and extra-

Judicial killings following arrest, which pushed it to make it

mandatory for the arresting authority to report arrests to the HRC
within 48 hows, to give unrestricted power of inspection of
detention centers (o the HRC, and to make the failure to comply
with the above a punishable offence.

Monitoring conditions of delention

The HRC in its latest report (2000/01) states “Regular and
promptreporting of arrests [ollowed up by visits by HRC staffis
one of the best delerrents of torture, unlawful arrest and
disappearances.”

The question arises whether the HRC, in the exercise of the
powers conferred by Section 28, had taken action against those
whohad failed to report arrests and had made regular visits to the
places of detention, The HRC, which admits continuation of lapses
and delays in reporting arrest, without taking action in terms of
Section 28 (2} of the PTA, has satislicd itself that the lapses were
less Irequent and that on the whole the Commission had received
the cooperation of the armed forces and the police. [f the lapses in
reporting are less frequent, itis not understood as to why the HRC
has not yet been able to prepare and maintain a central register of
arrests and detention.

Itis our view that the HRC has tailed in its duty to make regular
visits and to monitor conditions of detention, and had it carried out
its duty diligently, several violations could have been detected.
reported and the perpetrators brought Lo justice, Interestingly, there
is hardly any instance of a violation deteeted dwring such visits and
the HRC either making recommendations or referring the matter
to the appropriate court. All the cases of custodial torture filed in
the Supreme Court were those that arose out of the lawyers attached
tothe NGOs or working independently visiting the places detention,
T give below few such cases.
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Anthonipillai Napoleon a young, Tamil IDP, who was a betel
seller in the Vanni went missing from 5 August 1996, His mother
who was in the habit of showing the photograph of her sonand
inquiring for him from those who werereleased from prison, on 05
January 2002 aceidentally met someone released from Kalutara
remand prison who confirmed thata person similar to the one in
photograph was in Kalutara. He also said the individual was
psychologically disturbed.

Following this information, the mother visited the prisonon 7
January 2002 and having recognized the individual s herson sought
the assistance of an NGO to have him released. When the mother
met him, he could neither speak nor communicate with herina
conventional manner, Only tears were rolling from hiseyes. The
mother states that at the time of disappearance her son was in
perfect health and it is duc to torture that he had become
psychologically disturbed and lost his power of speech.

The NGO handling this case found from his committal that his
name was given as “Napolean™ alias “Anna” and that he was
arrested in October 2000 and was remanded on 27 November 2000
on the orders of the Polonnaruwa magistrate. On an application
made by an attorney the Polonnaruwa magistrate ordered that he
should be produced before a psychiatrist. Consequent to the {iling
of FR No. 317/02 he was discharged on 5 August 2002 and the
court awarded him Rs.A0000 as compensation,

"The Polonnaruwa police arested a 23-year-old unmarried Tamil
woman, a casual attendant al the general hospital, Polonmaruwa,
while she was onduty on 24 November 2001. She was subsequently
indicted on the basis of a confession under the PTA in theee High
Court cases. Today. she has been discharged in one case but the
other two are pending. She is on bail.

In her complaint to HRC filed in the form of affidaviton 20
Novermber 2002 she states that after arrest on 24 November 2001
she was put in a jeep and assaulted, kicked with boots and was
handed over to CID who took her to a room, undressed her
completely, assaulied her with clubs and ropes, trampled her body

q ir boots -her body with cigarette buls
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Twelve persons, onc after the other. all of whom smelled of
liguor, then raped her. She fell unconscious. She was givena
cupolteawhen she regained conscious. A CID personne] threw
water mixed with chillie powder on her face and when she
shouted in pain they gagged her with picces of cloth,

Thereafter, under the threat of further torture, they recorded
astatementin Sinhala and forced her to signiit. The same 12
persons raped her again by about 10 p.m. the sume night. She
wts then produced before the Polonnaruwa magistrate who
made an order of remand 1l the conclusion of trial under the
PTA. She was initially held in remand at Anuradhapura anc
later transferred (o Welikade prison, While in detention and
remand no [TIRC official met her, When her case came up before 2
High Court, Batticaloa, torture was disclosed and on the orders
of the court she was examined medically and the medical report

qas in support of her allegations of torture and rape.

She made asubsequent complaint to the HRC by affidavitof §
8 Fehruary 2003 stating that on 7 February 2003, while she was |
o herway 1oan NGO, at Sorruvil security point she was stopped ¢
by a policeman whom she identified as one among those who |
sexually abused her during her detention.

He wanted her to come to the C1D office behind the court
and offered Rs.20 as persuasion. When she declined to accept
the money he pulled her purse and forcibly inserted the money
and warned her that if she did not respond she would be arrested
again. e alsoinquired as to the whereabouts of her twin (sister).

The complaint is pending for the last 10 months before the
HRC. (Complaint No. BC/2-11/04)

“The instances cited above raise issues of efficacy of the various
mechanisms said to be in foree to protect the rights of detainees,
most importantly, the regular visits of the HRC officials loplaces
of detention. Lt is nol understood as to why the HRC officials
during theirregular visits did not come across these detainees,
especially when they had been in police stations and prisons for
considerable periods of time. Was this amrest reported and il not,
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why was action not taken on the failure to do so, especially
vhen one victim had become psychologically disturbed through
orture and another subjected to rape and torture? The purpose
of producing the victim before a magistrate and quantum of
karnages awarded by the Supreme Court was for detention, and
or psychological damage due to torture. But what happened to

the several appeals to the ICRC, HRC and the Committec on
issing Persons?

Referral to Courts

Under Section 15 of the HRC Act, il any infringement or
imminent violation of fundamental rights is disclosed during
investigations the commission could:

a)  Recommend to the appropriate authorities to prosecute, or
muke such other recommendations it thinks fit

Refer the matter to any court

Recommend that the act or omission that gave rise to the
violation be recomsidered or rectified.

Among the several complaints where the HRC failed to make
recommendation or to refer to court after inquiry, L refer below
to three cases.

(i) Complaints from the IDPs on high security zones (ii)
Complaints about the restriction imposed on travel for the Tamils
traveling from the north, (iii) Complaints of disappearances in
Jaftna after the army took control in 1996 (iv) Custedial torture
and rape,

Inthese cases, the victims were members of the Tamil minority
and the HRC could be accused of discriminating against the
minority in violation of Article [2(1)of the constitution and
Article 27 ol ICCPR

Internal Displacement and the High Security Zone

Since 1983 there had been systenlic, forced evictions of
¢ Tamils living in the novthern and castern provinces through
military operations. Following the MOU between the LTTE
1l the government, the displaced were willing to return Lo
their original places of habitation. However, the secuarity
orces are preventing 26,378 families consisting of 130,000
persons from resettling in their original places of habitation
in 69 villages in Jafina, on the grounds that the areas are
high security zones and resettlement cannot be permitted.
According to security forces, there are 14 high security zones
covering a land area of 160 squaré kilometers ot of Jaffna’s
otal land area of 880 square kilometers. The displaced
continue to live clsewhere hoping [or the day they could
eturn,

Atthe inquiry held by the regional coordinator of the HRC
on the complaints received by him that the sccurity forces
had no legal basis (o declare high security zones and to deny
he right of resettlement, army officials claimed that they

id have the power to do so under the regulations. Despite

oreed evictions and denial of the right to return constituting

i aviolation ol a series of rights recognized by interational

human rights law and guaranteed by the constitution, the

HRC has not pursued the matter either by making
ecommendations or referring it to the appropriate court,

While avoiding action (o address the coreright of the IDP’s
~the right to resettlement, — which is recognized in the Deng

Principles, the HRC is working on a UNDP-funded project to
protect the rights of the IDPs and on a UNHCR project 1o protect
the property rights of the IDPs.

Freedom of movement

Despite freedom of movement being constitutionally
guaranteed, several restrictions, not authorized by law, were
imposed only on the Tamils from the nenthen provinee stipulating
they had to obtain passes from the police at Vavuniya, which is
issucd at the diseretion of the police, to travel tw other parts of
the country. There were as much as 13 categories of passes. The
legality of the pass system and the denial of the freedom of
movement were no doubt inquired into by the HRC. And inits
report it claims it inquired into this problem and had discussed
the matter with the Ministry of Defence where it had impressed
on the ministry that the pass system had no legal validity,
However. it had deemed the matter as unfit to be referred (o the
Supreme Court. In a separate application filed by an attorney,
the Supreme Court had held that the pass system was invalid,

Jattna Disappearances

Following the military takeover of Jaffna in 1996 well over
600 Tamils disappeared following arrest, allegedly at the hands
ol the security forces. The disclosure by Corporal Rajapakse
who was charged with the killing of Krishanthi Kumaraswamy,
one among the 600, that mass graves in Chemmani existed, led
to the exhumation 15 human skeletons at Chemmani. This
confirmed that the disappeared had indeed been killed and
buried by the army. The government ignored the request for an
independent commission and instead proceeded with an inguiry
by officials of the Ministry of Detence under whose orders the
military operation was undertaken. Even though several
requests were made to HRC, followed by demonstration before
its regional office in Jaftna, it remained silent.

However, wilhout announcement, in December 2002, after a
lapse six ycars, the HRC appoinled a three-member committee
under Section 11 (b} of the Human Rights Commission Actto
inquire into 327 complaints received. However, the committee
investigated into only 281 cxcluding those who could not be
reached or had failed to respond to its summons. A summary of
its report has been released and the publication of a detailed
report is awailed. The committee had done commendable work
and come out with some excellent recommendations. So far there
is no response from the government to the recommendations.

Custodial Torture and rape

A Tamil woman, 27, was arrested by the police on 21 June
2000 and was detained in police custody till she was remanded
by the magistrate under PTA and sent to Negomba Prisons on
20 September 2000. On a complaint made to the HRC on her
behalf by an attorney on 31 Qctober 2000, one of its officers
recorded her statement at the Negombo prison in which she
complained of torture and rape, Since no action was taken by
the HRC, lawyers attached to an NGO filed a fundamental rights
application in the Supreme Court alleging torture and rape and
the victim was awarded Rs.250,000 as compensation and
released.

While the HRC failed tw refer this violation to court, the Supreme
Courtcommented upon it as “barbaric, savage and inhuman,” The
HRC also failed to comply with the order of court to submit court
the statement recorded by its officer from the victim. (S C.FR
No.186/2001).
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HRC adopts strategic plan to
streamline activities

. ByN. Selvakumaran (Member, Human Rights Commission, Sri Lanka)

he eighth annual meeting of the Asia Pacific Forum

of National Human Rights Institutions was held at

Kathmandu, Nepal, in February 2004. A brief
report on the activitics of the Human Rights Commission
of Sri Lanka in 2003 was presented to the forum.

The term of office of the former members of the
Human Rights Commission came to an end in March
2003 and the new Commission took office in April 2003.
Two members of the former Commission were
reappointed thus providing for continuity in the
membership of the Commission. It is hoped that this will
become a tradition and be practiced in the future as well.

One other salutary aspect of the new Commission
relates ta its composition, which represents a welcome
gender balance. Out of the five members, three are
women including the chairperson. The ethnic balance is
also reflected in the composition,

Aflter assuming office the new Commission decided
to draw up a three-year strategic plan to give direction
and purpose for the work of the Commission. It took
some time in coming up with the strategic plan as it
followed a consultative process in finalizing the plan.
The draft was presented to stakeholders - NGOs. INGOs,
regional committees, the Ministry of Finance of the Sri
l.anka government, other funding agencies ete. Although
in the past the Commission was well supported by
international donor agencies, the Commission was of the
view that the prioritics and direction must be set by the
Commission itself and the funding bodies can decide to
support the Commission if its plans fit into the mandate
of the donor agencies. This is being done now.

While the strategic plan was being drafted and
finalized, the Commission undertook an assessment of
its human resources with a view Lo strengthen and
promote the efficiency of its functioning. This is being
streamlined now.

These actions complemented the initiatives taken by
the Parliamentary Select Committee on the Human
Rights Commission’ to enhance and strengthen the
standing and functioning of the Commission, This Select
Committee, which has been established and functioning
in a bipartisan manner, received wrillen and oral
representations from various stakeholders, including the
Commission itselt. The Select Committee was about (o
submit its interim report containing valuable
recommendations to parliament, when the latter was
dissolved in February this year, We learnt that the Select
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Committec had incorporated a majority of the
Commission’s suggestions and proposals. [t is hoped
that the new parliament when elected will continue with
the work of the earlier Select Commillee and ensur
that the progressive recommendations, which came ou
of time and energy of many. will not go waste.

It is to be noted that the Commission was facing
challenges from the Ministry of Finance and another
parliamentary sub-committce namely Committee on
Public Enterprises with regard to its financial |
independence. The Commission has resistec
unwarranted intrusion by these bodies into its financial
dealings. While the Commission accepts the fact that :
it has to be accountable to parliament, the Commission 3
docs feel strongly that it cannot be and should not be
treated as another public enterprise.

The activities of the Commission last year could be
presented in three parts: complaints (investigation and
inquires). awareness and capacity building (education
and training), and advisory.

Complaints: The Ceasefire Agreement signed
between the Government of Sri Lanka and the |
Liberation Tigers of Tamil Eelam in February 2002
continued to hold in the year under review. As such,
the number of complaints that were received by the
Commission during this period was fortunately lower
compared with the number received during the times
of violent conflict. The Commission, however,
continued to receive a lot of other individual complaints
—on an average around 500 per month. Although most
of these complaints fall within the mandate of the
Commission, majority of them are complains by the
members of the public service relating Lo their service
conditions such as promotions, transfers. disciplinary
control cle. Some of the others relate to school
admissions, land alienation and acquisition plan
approval etc.

Although the Ceasefire Agreement minimized the
number of complaints emanating from the war zone.
the Commission received quite a number of complaints
against the police in other areas. These relate to
unlawful arrest, detention, degrading treatment, torture
and deaths in custody. The Commission takes seriou
note of these complaints and has decided to set up a
special unit to deal with thesc issues expeditiously. Al
ameeting with the police. the Commission made it clear
that inquiry into complaints of torture will commence
within 24 hours of the receipt of complaints. and in the
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ise o deaths in custody, the officer-in-charge of the
solice station will be. prima facie. held responsible.
The Commission caused the police to introduce many
neasurcs that go Lo prevent or reduce the opportunity
for torture and abuses ol rights of suspects held in
police custody. Aparl from inguiring into the individual
complaints, the Commission also held three public
wearings in three different arcas where complaints of
orture were made.

Along with these, the Commission continued to be
:ngaged in inquiring into violations of the rights of
nternally displaced persons (IDPs). Due to their
vulnerability, the IDPs, in particular the woman-headed
amilics and children, face continued and further

iolations of their rights in makeshift camps and
vellare centers. The Commission established IDP
lesks in seven places where the 1IDPs are predominant
residents to address their rights violations. Two of the
! major complaints of these people relate to i) property
ights as IDPs have been dispossessed of their property,
vhich had been taken over by other private parties who
are not the owners: ii) the issuce of the armed forces
occupying privately owned property alter declaring
areas as high security zones. In many cases, this has
been done without any or due compensation or rent (o
he owners.

The Commission coordinated a study of the issues
relating to property rights arising due to vielent conflict
wmd displacement.  Similarly, with regard to the
question of high security zones, which encompass a
arge number of private premises. the Commission is
n the process of finding an external expert to study
ind report on the issue from a human rights

erspective.

While it is conscious of the fact that security
considerations may legitimately warrant the continued
occupation of private properties by the armed forces,
the Commission is of opinion that the issue demands a
cariety of considerations and informed decision-
making. With this in mind, the Commission is in the
process of seeking independent expert advice from a
human rights perspective to deal with the question.

There were many complaints made by members of
the public relating to disappearances of their close
relatives alleged to have occurred in the hands of the
security forces and armed groups during 1990-1993
period. The Commission appointed a committee of
inquiry with a mandate to go through these complaints
and make its recommendations. The findings have
heen received and individual complainants have been
written to.

Recently the full Commission visited certain areas
from where it had reccived a substantial number of
complaints of human rights violations alleged to have
been committed by state and non-state actors. 1ts
report on the status of human rights in those areas as

cen by the Commission will be out soon,

The Commission also appointed an expert to study
the issues relating to religious freedom alter a spate of
attacks on certain religious institutions perceived to
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be allegedly involved in unethical conversions. Similarly,
the Commission has engaged another group of experts to
study and report on the health services in hospitals ina
particular area as reports of a denial of right 1o health of
the people of the arca were received.

The Supreme Court continued to refer cascs to the
Commission for inquiry and report.

Awareness and capacity building: The Commission is
also engaged in creating awareness amongst various
groups of people of their rights and duties. This is being
mostly done amongst groups. which are vulnerable and
suffering the most. as well as where the potential lor
violation is high. Similarly, the Commission has taken
steps to train its staff in various aspects of human rights
in order to muke them function efficiently and effectively.
The investigation officers and regional coordinators of
the Commission underwent a training program on
investigation methods under a group of experts, courtesy
the AP Sceretariat.

The Commission recognized the necessity to target
certain parts of Sri Lanka [or capacity building and that
is being done. Under its capacily building project, the
Commission has the services of two UNVs who have been
serving two of its regional ofTices.

Advisory: The Commission has been carnestly engaged
in is the review of all existing laws in order to ascertain
whether they are consistent with the fundamental rights
chapter recognized in the Sri Lankan constitution, as well
as with the international human rights norms and
standards. In the discharge of its advisory function, the
Commission will be lorwarding its findings and
recommendations to the government for necessary action.

This function is carried out in order to make the laws
compliant with fundamental human rights in the
Constitution. This exercise, which commenced in July
2002, is continuing.

Apart from its contribution to the Parliamentary Select
Committec on the Human Rights Commission. the
Commission gave its recommendations on the question
of contempt powers enjoyed by the courts of law when
invited by to do so the Select Committee of Parliament
on Law Relating to Contempt of Court. This apart, the
Commission, on its own initiative, conveyed its views to
the speaker of parliament on the question of re-
implementation ol the death penalty when there was an
attempt to lift the suspension of the implementation now
in force.

The Commission will be setting up a Bills Watch Unit
so as to monitor all bills presented to parliament, The
main purpose of this Unit will be to study the bills, make
recommendations as to their polential consistency or
otherwise with fundamental human rights to relevant
authorities and. il necessary. to move the Supreme Court
to determine their constitutionality.

It is hoped that the strategic plan that has been adopted
and put into operation from January 2004 will enable the
Commission Lo prioritize its activities and give direction
towards achieving its objectives.
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No regional human rights protection
body in Asia Pacific — APHRN

he Asia-Pacific region currently exists as the only

continent without a regional human rights mechanism

to adjudicate over the protection of human rights by member states. All
efforts taken to establish such a mechanism, most notably perhaps through the annual
waorkshops amanged by the UN Office ol the High Commissioner for Human Rights,
have been hampered by traditionalist concepts of state sovereignty emphasizing the
schism between ‘western” and ‘non-western” values. Ordinarily, these regional co-
operation workshops follow the pattern adopted by the 1998 Tehran ‘Framework
for Regional Technical Cooperation in the Asian and Pacific Region” by discussing
national capacity building, human rights education, the role of national institutions,
and economic, social and cultural rights.

Whilst these are commendable issues, the framework, intentionally or otherwise,
has driven a trench between the above issues and addressing the question of
establishing a permanent regional mechanism for human rights. Beyond the guise of
a step-by-step,” "building blocks” approach, these developments have heightened
the suspicion that the UN annual workshops are instead a means for states to aveid
establishing any such permanent arrangement under the pretext of appearing
committed to the ideal.

The latest in the serics of workshops ended Qatar on 4 March 2004, The
conclusions adopted by the state parties at the twelfth workshop on Regional
Cooperation [or the Promotion and Protection of Human Righis are brilliantin their
sophistry and atlempt to obfuscale real issues.

The faet that 20 years of round-table discussions have produced no tangible
results in this regard signifies that any expectations of a regional mechanism
comparable to that of the European or Inter-American Courts on Human Rights are
unrealistic. Attempts atdrafting non-official Asian Charters for Human Rights have
invariably failed, being inconsistent with the obligations ol intemational customary
orconventional law, or hijacked by selt-appointed enforcing authorities such asthe
Associationof Asian Parliaments for Peace. Accepting a *building blocks” approach
as the agreed meanstowards progress, and “mindlul of the vastness of, and diversities
within, the Asia-Pacificregion,” the Asia Pacific Human Rights Network (APHRN)
reiterates that attempis o set up aregional human rights arrangement mustbe shifted
towards those institutions already functioning inthe Asia Pacific region and capable
of moving incrementally towards such an undertaking. One possibility is through
enhancing the work of the Asia Pacific Forum of National Human Rights Institutions
(APE}, and particularly, its Advisory Council of Jurists (ACT).

The APF constitutes the most cohesive regional human rights body in the Asia-
Pacific region. Under the limited but uscful guidance of the Paris Principles, the
APFintends to co-ordinate the functioning of national human rights institutions in
accordance withintermational best practice. Unlike in Europe orthe Americas, which
have adopted regional human rights conventions and courts that arguably surpass
the protections afforded by the UN intemational bill ofrights, national human rights
institutions still represent the best means to monitor, investigate. and seek redress for
hurnanrights abuses in Asia. Asthe organization charged with the task of ensuring
that these natiorial human rights institutions meet international standards of
independence anc competency, the APF is the best-positioned intermediary in the
region belween individual stae policy andfor behavior and theirrespective monitoring
bodies.

In order for the APF (o operate in the manner of a regional human rights
mechanism, astrengthening of its mandate and operating powers are required. The
mandates of national institutions in the Asia Pacilic region have largely been
determined by the political context in which they are created, and thus an imperative
must firstly be placed on establishing a centralized and uniform policy binding onall
national institutions, plus asystem of assessment forefTective implementation of the

Paris Principles. Whilst these principles only exist asa ‘lowest common-denorminator,
their provisions are yet rarely adhered tw by respective national institutions. This
problem is compounded by the fact that the API permits such concessions in its
rulesof membership. This allows for less than perfect institutions to gain membership.
Thisalso damagesthe legitimacy of the APFas a forum concemed with independence,
transparency and accountability, all fundamental prerequisites of aregional human
rights body, and needs to be quickly rectified.

Most importantly the APF musttake initiatives beyond the Paris Principles (o
stress the role of the quasi-judicial capacity of national institutions. As mere
commentators on human rights, national institutions’ capabilities are severely
wealened, but as investigative bodies they serve asa vital connection to any reginnal
sphere.'Tb date, Asia-Pacific national institutions have been deficient in recognizing
theirrole in the international arcna. A broader mandate adopted by the APE which
would not only specify national institutions” spheres of competence and jurisdiction
butalso encourage them fo intervene in relevant cotut cases, would empower the
APF to address human rights violations as an independent regional adjudicator

The ACT wasestablished following itsendorsement at the Third Annual Meeting
of the APFheld in Jakarta, Indonesia, in September 1998, [tacts as “a specialist
advisory body toprovide, onrequest, jurisprudential guidance to the Forumand its
member institutions.” Its jurisdiction is o “provide comment, opinion and advice on
the interpretation and application of relevant infernational human rights standards,
uponrequest. having regard to settled principles of international law and the treaty
obligations of the concerned states,” Requests may be taken from national institutions
that are members of the Forum, provided the subjeet relates only to their national
Jurisdiction, yetithas nojunisdiction wreceive requests from individual s, onanizations,
domestic judiciaries or governments,

APHRN proposes that the Terms of Reference of the Council be extended to
strengthen its judicial capacity, for the purpose of establishing the ACJ as an
Asian-Pacific referral body with quasi-judicial powers akin to a UN human
rights treaty monitoring hody, with concomitant powers of regional interpretation
or consultation. The Asia-Pacific region at present lacks any higher means of
appeal of legal decision-making beyond the highest national courts, thu
protecting national sovereignty from the scrutiny of international law.

A recentease in hand is that of the Peaples Union for Civil Liberties v. Union of
Inelicr, which challenged the legislative competence of Tndia's Prevention of Terorism
Act. The Supreme Court upheld the constitutionality of POTA inevery instance,
thus closing the dooron the subject in India. However, NGOs remain united in their
condemnation of the Actas an insidious and retrogressive attempt to rid India of all
fundamental legal safeguards pertaining todue process and fair trial. The decision by
the Supreme Courthas likewise been dismissed asa “concession” toa“panic-stricken
state unable to handle terrorism through the normal legal process.”

Inthisinstance, norecourse may be taken to any higher appellate courtin Asia to
challenge the Supreme Courts decision from the standpoint of India’s obligations
under international customary and reaty law: 1Lis in cases such as these thatnational
institutions could immediately refer the issue to the Advisory Council, Whilstiti
unrcalistic in the current political climale o expect Asian states (o cede soversignly
1o abody whose judgments would be legally hinding, areferral body which may
issue authoritative observations and recommendations would offer a lirmer regional
means of human rights protection than any that currently exist. Also, anappeal of a
Supreme Couwrt judgment on the basis of international obligations ofters an alternate
meansof redress, as opposed to questioning such a judgment on the basis of former
national jurisprudence.

Requests to the ACT may also be made at the unanimous decision of the APFon
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S
any issues of common concern, and it is this capacity that the ACT have been most
; productive thus fur. APHRN is of the view that collective responses present the
o8t viable salutions o regional and global problems, and that the recommendations
if the ACT should be respected and acted upon by all States concemed. The matter
ofeross-border adjudication is intrinsic o the success of aregional arrangement for
the Asia-Pacific region.

To date, the ACJ has published detailed reports on trafficking, child
parnography, use of the death penalty in Asia, and the rule of law and
terrorism, To take one example. the report on trafficking explains the
significance of the UN Tralficking Protocol 2000, and urges states to ratify

~ inorderto “prevent and combat trafficking, to assist the victims of trafficking
and 1o promote cooperation among the party States lo achieve these
ohjectives,” [Lalso outlines the sources and methods of international law
and ather recommended prineiples. The January 2004 update of the report

on the rule of law and terrorism presents a eritical cross-examination of the
inconsistency ol Asian anti-terrorist legistation and its impaet on human rights,
challenged from the perspective of international obligations and safeguards.
Unsurprisingly, few Asian countries can he congratulated on their present
performances. |

These are notable contributions aimed atestablishing a unifonn regional approach
1o human rights concerns, and are commended by APHRN as such. However. a
strengthening of the judicial capacity of the ACU, as recommended above, would
add considerable persuasion to theirrecommendations. Otherwise, as with all the
cxamples given in this report, the Asia-Pacitic region will continue to existas the
poorcousin of the international community in the protection of universal human
rights.

Human Rights Feafures

India fails international compliance test

n pape. the Indian Government’s commitment W the human rights

ctandards enunciated in several key international instruments is

exemplary. [t has aceeded 1o the [nternational Covenant on Civil
and Political Rights (ICCPR). the International Covenant on Economic. Social
and Cultural Rizhts (ICESCR) and the International Convention on the
Elimination of All Forms ol Racial Diserimination (ICERD), indicating its
willingness to be bound by the treaties in international law.

However, the reality of India’s human rights record reveals that this formal
affirmation of human rights is deceptive. The fundamental rights that the State
has pledged 1o protect in the thiee aforementioned treaties continue to be routinely
violated through the application of particular laws and the actions of State
authorities. This disparity between Lhe rhetoric and practice of the Indian
Government is disturbing. It calls into question whether the Government’s
ratilication of the ICCPR, the ICESCR and the ICER D is motivated by a genuine
commitment to human rights, or the need to divert infernational scrutiny from the
plightofits citizens.

The Caste System
Caste-hased discrimination remains enclemic i Indiansociery. The groupscceupying

= the lowestechelor: of the caste system, particularly the Dalits or the Scheduled Castes,
are regulardy denied basic political, ceonomic, social and eultweal rights. The range of

abuses to which they 42 subjected include torture, restictions on their freedomof

movement. and forced participation in such degrading tasks as manual scavenging,

In spite ol the fact that this constitutes a clear derogation from the provisions

of the ICCPR, the ICESCR and the ICERD. the Indian Government has sought

# toframe caste-based discrimination as a social issue of purely domestic concern,
rather than & human rights problem wamanting international attention.

The Rights of Indigenous Peoples

The rights of indigenous peoples are enshrined in various provisions of the
ICERD, the ICCPR and the [ICESCR. In particular, the right of all peoples to self-
determination is recognised in Articles | of both the ICCPR and the ICESCR.
Contrary o these provisions, the Indian Government has acted to suppress even

& peaceful ingvements for sell-determination. Although the Indian Government
ralified the ICCPR and ICESCR with reservations inrespect ol those Articles,
this does not diminish the sedousness of the ahuses systematically inflicted upon
its indigenous: populations.

. Theribal people of Northeast India, for cxample, have suffered economic
3 deprivation, social und cultural oppression and have been the victims of 4
& discriminatory application of emergency laws such as the Armed Forces (Special

Powers) Act Section 4(a ) of the AFSPA provides that iy comimissioned officer
ora person of equivalentrank in the Armed Forces is empowered to shoot to kill
after giving such due warning as he may consider necessary,

The Rights of Religions Minorities

Instances of the complicily of State agents in the persecution of religious
minoritiesin Indiacontinue to undermine the Government's purported commitment
to the protections contained in the ICERD.

In the aftermath of the Gujarat riots in carly 2002, overwhelming evidence
emerged implicating members of the police force in the violence against
Muslims, Furthermore, collusion between police and Government ofticials
to protect the perpetrators of the violence from prosecution was reportedly
widespread.

The uncertain predicament of religious minorities in Inclia is also apparent in
the passage of anti-conversion laws in the early [990s. Although ostensibly secular
in purpose, the laws in fact operate to reinforce the dominance ol the Hindu
majority. The Special Rapporteur on Religious Intolerance shared this conclusion,
reporting in 1992 on the forced conversions of Christians to Hinduism in the state
of Madhya Pradesh, led by the Bharatiya Janata Party, which governed the state
at the time. The same trend is apparent in more recent legislation enacted by the
Jayalalitha Government in the state of Tamil Nadu and the controversial
Government of the state of Gujarat.,

Rights in a State of Emergenicy

Although Article 4 of the [CCPR allows for the suspension of some of the
rights contained in the Covenant in imes of “public emergency’, itdoesnot allow
derogation from designated lundamental human rights under any circumstances.

Several pieces of legislation enacted by the Indian Government clearly fall foul
of this provision, including the AIFSPA. the National Security Actand the Prevention
of Terrorism Act, None of these Acts were enacted in an officially proclaimed
emergency. Of greater concern, however: is the authorisation of measures such as
arbitrary detention and other infringements upon fundamental human rights
stundards expressly prohibited by the ICCPR,

Conclusion

A cursory glance al India’s human rights record exposes the Government’s
[ailure to ranslate its rhetoric in international [ora into conerete domestic safeguards
for human rights. India’s most vulnerable citizens, principally the poor and ethnic
andreligious minorities. continue to suffer from human rights viokations that impinge
upon the whole spectrum of their rights - political, economic, sovial and cultural,

The Indian Government must dedicate time and resoucees to the implementation
ol fts human rights obligations. Otherwise, its ratification of international treaties
will continue to be regarded as little more than a disingenuous exercise in
international diplomacy.
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Home guards murder Kurawar
and despoil Xavierpuram

is Lordship Glennie, Bishop of the Diocese of

Batticaloa=Trincomalee. named their colony

Xavierpuram. [t had about 65 families in 1961,
Xavierpuram in the Amparai District is the name ol the
settlement where the "Kuravar” tribe lived from 1950, Tt js
now under the divisional secretarial of Alayadivembu,
Akkaraipattu.

Kuravar are mistakenly called gypsies. They are not a
wandering tribe, and therefore, not gypsics. Ancient Tamil
literary works speak of their glamour and valour in flowery
language. The hoary Tamil Sangam, (the academy of eminent
poets) of the pre-Christian period has references to the
Kuravar, and one such is the *‘Malai Padhu Kadam.” This
idylic work speaks of the bravery and beauty ol the Kuravar
tribe.

The *Silapathikaram’ acknowledged as “one that

January - March 2004

caplivates the imagination™ and judged as one among the |
“five great works” in Tamil. (composed 2000 vears ago)
speaks of the Kurawar as dwellers of the mountainous
region, worshipping Murugan and the Goddess Pathini.

The Sacred “Kandapuranam™ of Kachchiapper
Swamigal and “Thiru Murugatupadai” composed by Poet
Laureate Nakeerar, support their antiquity and describe
them as belonging to the “Kurinchy land.”

In 1946, Professor M. D. Raghavan, the lirst head of
the Department o Anthropology, University of Madras,
and later the ethnologist in the Department of National
Museums, Ceylon, held that the Kurawar, a peaceful tribe,
have a history extending over to two million years. The
Kurawar in Amparai District are a distinet tribe, and, the
descendents of those Kurawar relerred to in the Tamil
literature.

Movement at Xavierpuram

Only ghost-like walls and cinder remain of a house built by
President R. Premadasa as part of the Village Reawakening
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~ More destroved houses

Studies on the ethnicity of the Kurawar in the Amparai
District are fascinating. 1t is now established that the
Kurawar in the district do not belong to the
*Ahikuntiakaya” tribe, although there appears to be some
link between both. Under such circumstances,
ethnologists opine that the Kurawar in Amparai District
cannol be regarded as pypsies.

True to the traditions revealed by the ancient Tamil
works, the Kurawar in the Amparai District were mountain
dwellers and belong to the genre of Kurinchy Thinai. They
lived in the *“Naadhu Khadu' mountain region in Amparai
until they were forced to leave the area.

A sworn statement by Parisary Miniakkah, an aging
woman belonging to the Kurawar tribe and a resident of
Xavierpuram, complained of several violations of human
rights aflfecting her ribe. She confirmed that they were
not a wandering tribg, but had been permanently settled
for gencrations on the outskirts of Uhana, (Ampara)
sefore being driven away, when work on the Gal Oya
valley settlement scheme began.

Miniakkah said, “While at Naadhu Khadu my tribe
owned a large herd of cattle and received gold coins from
Muslim traders in exchange (or the cattle the Kurawar
sold. The cattle were sold on the express condition that
the animals would be used only in agriculture and road
haulage. It was a time when there were no motorears,
lorries or the railway, and the bullock cart was the only
means of transport.”

“The tribe { Kurawar) maintained friendly relations with
he Veddahs occupying Ratugala, Mullegama, Henniwatta

d Mahiyangana, but never contracted or, established,
matrimonial alliances. Owning large herds meant the need
for a vast expanse of land for pasture and adequate water
for the animals, which were available at our settlement.
We were never nomads, There were seven divisions in
our tribe, and _ach division pursued different activities.
Somc of our women were experl astrologers.”

She said, ‘Kutrala Kuravanchy® was a beautiful Tamil
literary work that deseribes the encounter ol a lovelorn lass
and a Kurawar palmist. The lass contemplating on her lover
goes deadly pale. The Kurawar women-palmist reads her
palm, describes her carly life and forecasts an early union
with her lover that brings conselation to the troubled heart.
The Kurawar woman palmist is the chief character.

Miniakkah, a grandmother says, “What my people
regarded as their wealth in those days — 1949/50 — was soon
lost. When work on the Gal Qya project began, officials
came to our settlement and started surveying the land. We
were asked to vacate, and heavy machinery moved into the
arca clearing the forests. They made paddy fields out of the
forestland, cut channels, built cottages for the colonization
program.”

At this point let us take our thoughts buck to those days
in 1949 when the government got the Gal Oya Development
Board Act passed by parliament and began their work on
the project.

The river now called Gal Oya was known in the carlier
times as ‘Patti Pazha Aru.” It is a word derived from Tamil.
‘Patti” means livestock, ‘Pazha’ denotes fruit and *Aru’
refers to a river. Taken together they mean indigenous
farmers with their livestock prospered by the waters of the
river, It was “pazhum palamamum” —all milk and honey.
The river brought prosperity, their herds multiplied and
produced more milk, and the yield from their crops was
better than they hoped [or. The Pattipazha Aru, coursing 62
miles, emptics into the sea on the cast coust.

The Gal Oya project envisaged the construction of a
reservoir capable of impounding 982,700 cubic feet of water
and o open up 123,000 acres of jungle for paddy cultivation
and colonisation, The river was dammed at Inginiyagala.
When the reservoir was built, it was found that several
Veddah villages were in danger of being submerged. The
Veddah tribe was taken to be colonists and were provided
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But in August 1990

the community of
Kurawar were
attacked, their
homes burnt, their

ouths shot dead,

men and women

St. Xavier's church whose roof and doors were burnt and sacramental ornaments destroyed

tortured and the

houses, land for paddy cultivation. and other incentives, ~ UDHR exhorts. "No one shall be arbitrarily deprived of
church, school and his property.” But the Kurawar were deprived of the land |
However, the Kurawar who were also affected by the  they had possessed for centuries.
; project were discriminated against and given only asingle
community hall, all option: to leave the land in which their forefathers had lived Blatant discrimination is evident here. The Veddahs
for many generations. When they left the area, they sold whose settlements were submerged got absorbed into the
their herd for a song and everything else they could not  Gal Oya colonisation program, while the Kurawar, §
carry, They founded a new settlement in Sammanthurai.  perhaps duc to their ethnicity and claims of being |
Dravidian-speakers (Telugu stock) were deprived of their
Sammanthurai however could not accommaodate them for  fand and denicd their wish to settle in the valley. Second, ¢
long. The development of Sammanthurai began lew moths  they were not given the freedom to reside inan area where
luter, So the Kurawar left Sammanthurai too and trekked  their forefathers had lived and died. Third, the Gal Oya |
towards the southeast and reached an area in the jungle  Development Board without compensation appropriated §
known as Alikambai. their land; and lourth, they were driven to the strests to §
beg for their existence. All these happened alter the
Soon this community was on the streets. begging forits  Universal Declaration of Human Rights was proclaimed
survival. They had no income, no food, clothing or shelter. g the world,
They were the lowest of the low, They had become
untouchables. In sworn statements furnished, glowing tributes are paid
to the German Jesuil priest, Rev, Fr. Godfrey Joseph Cook §
It will be interesting and illuminating to note the United ~ §.J.. who is credited with having brought the displaced
Nations General Assembly. then in its infancy, proclaimed  Kyrawar together at a place now known as Xavierpuram
to the world on the 10 December 1948 the Declaration of - ( Alikambai in earlier times). He is held as a oreal |
Human Rights. In 1949, the Kurawar were driven away by henefactor and apostle of humanism. Itis appropriate that ¢
astatutory board appointed by the government of anewly 4 this distant date we remember with gratitude the |
independent country — Ceylon. Both the governmentand - hymane services rendered by the late Rev. Fr. Cook to a
the Gal Oya Development Board did notrespect the human  community of people who were treated so atrociously.
rights of the Kurawar. Rev. Fr. Cook made them regain their dignity and honour.

symbols of their
newly-attained
status, destroyed by

home guards who

marauders.

Article 7 of the UDHR proclaimed by the UN states: “All A note on this great humanist is appropriate for the
arc cqual before the law, and are entitled without any present generation to discover his disposition and |
discrimination to equal protection.” However. the Kurawar  jnclinations. Rev. Pr. Godfrey Joseph Cook was born in |
did not get equal treatment and protection, which the Germany on 13 January 1902. He had [wg{igte;'gy{)uﬂgm
Government exlended to the Veddahs. Article 17 (2)olthe (o him. He entered the Jesuits on 14 August 1917 at the
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Remains of Roman Catholic school Aligambai TMS

tender age ol 15, He was ordained on 27 July 1930, and
came Lo the then Ceylon’s Eastern Province in 1944, He
served as pastor at several parishes in the Batticaloa and
Ampara districts until he breathed his laston 15 June 1995
at the ripe old age of 93.

Rev. I'r. Cook was moved by the pathetic plight of the
Kurawar and went on to rehabilitate them. The parents
nf Rev. I'e, Mariyadas gave him all the support. A suitable
place was identified, and 50 Kurawar families were
nitially settled. The settlement was named Xavierpuram.
Assistance was extended 1o each Kurawar family to build

The Kurawar tribe spoke Sinhala and Tamil. But they
also had a language of their own, which they called
Telungu. The adults could neither read nor write as they
1ad never attended a school and the children followed
heir parents in this respect. Rev. Fr. Cook wanted the
Kurawar children to study and proceeded to establish a
private school with three teachers, The teachers were
given an attractive salary as they had to trek a fair distance

| on foot along a jungle path.

Rev, I'r. Cook managed the school until it was taken
wer by the late S. Thanikasalam who was the Director of
Education (EP) in 1958.

The Kurawar who had been worshippers of the ancient

indu pantheon, decided to embrace Christianity and in

961 Bishop Glennie baptized all of them and their

i settlement of 226 acres of land, hitherto known as
Alikambay, came to be known as Xavierpuram.

Rev. Fr. Dias who took over the settlement and parish
tom Rev. Fr. Cook, continued the good work in later
imes, Rev, Fr, Philip, Rev. Ir. Nocl and Rev. Fr.

Marivadas continued to do work bringing material prosperity
to the community. The Kurawar, whose members were all
illiterate, through the efforts of Rev. Fr. Cook and his
successors, gained entry o the higher portals of education.
Many children won scholarships to continue their studies in
popular schools like St. Michael's College and the convents
in Batticaloa town.

Prime Minister Ranasinghe Premadasa visited the
settlement and donated 100 liveable houses to the families.
The settlement was declared a model village in Amparai.
Another village established in the Amparai District was
Sennel Gramam for Muslims in Sammanthurai. His Lordship
Kingsly Swampillai, Bishop of Batticaloa-Trincomalee made
a donation of 10 more houses to accommaodate the entire
village.

Thanks to the enthusiasm of the Catholic clergy and laity,
a community of Kurawar who were once begging on the
streets were now fastidiously engaged in agriculture. They
owned land on which they worked with diligence. Beggars
had become tillers of the soil.

But in August 1990 the community of Kurawar were
attacked, their homes burnt, their youths shot dead, men
and women tortured and the church, school and community
hall, all symbols of their newly-attained status, destroyed
by home guards who led the gang of marauders.

There was no provocation for such an attack on the
Kurawar. The attackers were identified as Muslim home
guards. When | asked the more responsible persons among
the Muslims for the motive, an allegation was made that the
LTTE had cstablished contact with the Kurawar.

With discerning frankness Tamil militants told me that
they did not have anything to do with the Kurawar since
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Any responsible
government should

have taken action

against those

accountable for
these crimes, but
tragically nothing
was done against
anybody, despite
several complaints

to the authorities.

the aspirations of that community were diffcrent to those of
the Tamils. The Kurawar fribe had at no time been interested
cither in the “Tamil struggle,” or in the “satyagrahas
organised by the TULE. They enjoyed the franchise and
voted at elections. They did not have the remotest contact
with any of the Tamil militant groups, but were, indeed, more
friendly with the Muslims in whose paddy and sugarcane
ficlds they worked. Hence it was a surprise, if not an enigma,
as to why the Muslims attacked the Kurawar with such
ferocity in August 1990, bringing death, ruin and expulsion
to a community, which never intended any harm.

In her sworn statement, Miniakkah describes the attack on
Navierpuram in the following manner: "It was about 11 o'clock
in the forenoon of 7 August 1990, when some people were
having their [irst meal for the day while others were preparing
it when the attackers arrived. Along Neethai Road 18 tractors
came one behind the other, carrying a large number people
armed with guns, knives, sticks, clubs and axes. They stopped
at the centre of the village, and called out the people — men,
women and children — to assemble before them. The attackers,
carrying guns, were in military fatigues, Their appearance
forebaded evil.

“The people of Xavierpuram became excited. The men who
were eating stopped eating, washed their hands and rushed to
the place where men with guns stood. ‘Together with my spouse
and the two children, my son and daughter, [ went to the place
where we were asked o assemble. We were able to identify
the men in uniform as home guards (Muslims) and the others
from the Akkaraipattu area who had accompanied the home
gruards,”

Erna Pethasinnawan, a yvoung man of the Kurawar tribe was
married and had one child. He was eating and his wife, holding
the baby, was serving him the frugal meal. They did not know
either of the arrival of the armed gang or heard their call.

Two Muslims entered the home of Ema Pethasinnawan and
swung their sickles at the couple. Both were injured. But not
killed. Perhaps the infant in the hands of the mother saved their
lives. The milk of human kindness swelled in the breasts of the
attackers perhaps!

I.etus pause now to look back and remind ourselves of the
provisions in the ICCPR and the ICESCR, which has some
relevance (o the attack on the Kurawar. Sri Lanka had ratified
the ICCPR as early as 1980, but 10 years later a few home
guards employed by the state to protect lives and propertics,
going on a marauding spree killed people and burned their
homes. This attack on Xavierpuram is a gross violation of the
principles declared and recognized in the ICCPR and the
ICESCR.

The home guards that spearheaded the brutal attack on the
village have yet not been punished for the crimes of murder
and arson. One wonders whether these international covenants
have become dead letters.

An aftfirment said, “While we stood before the Muslim home
guards and the hooligans who accompanied them, they (home
guards) seized my only son and began torturing him. Another
seized Jayaraja who was also 4 youth from my community and
continued torturing both.

“My spouse could not bear to see his only son being brutally
tortured. He sprang up and protested and T too raised cries.
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Thereupon, one ol 1] oden pesile dealta
blow on the chest of my spousc and he tell down unconsciou
he fell down like an uprooted tree. 1rushed to my spouse
and lifted his head, when another person struck on my head
with a weapon. I remember blood gushing from my head
before [ fell unconseious.”

Those who survived the attack tled to Tirukovil carrying
the injured. They carricd nothing with them and ran with the
clothes on their back, Some of them had had no meal from
the previous day. )

The affirmant continued. “Later when Topened my eyes
I found myself on a hospital bed. along with several others
from my village, It was late in the afternoon, around 4 p.m,
[tried to recollect what had happened but could not. Anxiou
relatives came to see me and [ asked for my family members.
I'was told that a number of people were killed by the home
guards and the Muslims and our houses was set on fire with
petrol and kerosene. All the people had fled from the village,
but some were preparing to go back to Xavicrpuram to
perform the lastrites for the dead whose mortal remains were
lying scaltered.

“Something urged me to return with the crowd o
XKavierpuram, Despite my weak condition, [ elt the hospital
ward, traced my spouse who was equally in pain, and together
with about 20 men, travelled in a tractor, belonging to one
member of our tribe. [ was petrified when T saw my son’s
body lying near the channel with bullet wounds. There were
two other bodies beside his; the other hodies were strewn
around.

“The eerie calm of the destroyed village with the burnt
houses sent terror through me. The charred remains of the
houses reminded me of ghosts, We made a quick return to
Tirukovil.”

On the day the home guards attacked the Kurawar
settlement of Xavierpuram. the following 10 persons were
killed: Erana Alphonesus, manager of the MPCS and a
community leader who was seized by the home guards and
stabbed to death; S. Palkudyan, Sinnawan Muthulingam,
Dassan Sunderam, Ranganathan Anandan, (who suflered
gunshot injuries and died on admission to hospital) Laxman
Pethappu, Jayarajah, Krishnapillai, Ramasamy Sinnamutha
and Sinnathamby Kandasamy,

Several were grievously injured. A sword cut Rasappu
Bhagadas’ head so that his brain bulged out. He escaped
death is but unable to function normally. The other injured
were: Erans Pathasinavan and his wite Ariyamalar, Nediva
— Podiyan Vadivel, Muthusamy Erana, Muniyandhi,
Vakkannah, Sangaran, Sinnathamby Rasammah, Samithambi
Lawrence, Thumpar Dassan, Parisuri Minniakkah and
Rasappu Thummannah.

Massana, another vietim of the attack is an ageing woman
of the Kurawur tribe living in Xavierpuram. A grandmother,
she said that she knew most of the attackers, Some of them
were paddy cultivators in the area around where she lived.
She said that the attackers had not harmed her community
alone but God himself. “They have got to answer on the
Day ol Judgment,” she said. They not only killed, maimed
and injured people, but also destroyed the church, the school
and homes of a peaceful community, many of whose
members worked on the paddy ficlds of the Muslims.
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What is left of the pilgrim’s rest at the temple of the Goddess Meenachchiammal, Sengalpadai

The more painful tragedy was that several of the Kurawar
committed suicide later by swallowing insecticide or eating
paisonous fruits, as they could not bear the losses inflicted
on them during the attack.

From the reported incidents, it is obvious thal certain
uth, followers of Islam, possessed of sound mind and
iscretion who were employed as home guards and attached
to the Akkaraipattu police station to protect the public, were
issued with a new set of arms and ammunition on the 6 August
1990. It was explained that they wanted to test the efTiciency
of their new weapons by altacking the innocent public at
Kavierpuram and led a gang in 18 tractors with the common
intent of destroying people, their properties and institutions
— chiefly the school, church, the community hall and the
cooperative shop. They sought to eliminate all traces of the
Christian Kurawar, by destroying the 110 houses built by
the government and the church.

A witness sajd that Prime Minister Premadasa had built
100 houses, but seven years later, during his tenure as
President, fundamentalists destroyed those houses. The
atrocities committed by the home guards and their
accomplices shocked every civilised human being. Any

sponsible government should have taken action against
those accountable for these crimes. but tragically nothing
was done against anybody, despite several complaints o the
authorities. It only proved governmental involvement in the
violence did not merely amount to violations ol human rights,
but to acts of felony as well. The failure of the State to take
wction against the criminals suggests betrayal of faith by the

vernment in the performance of its duty by the citizens.

A state is expected to protect the life and properties of
its subjects. There is a saying, that “Pygmies can destroy
in a minute what giants took centuries to build,” That is
what happened at Xavierpuram. Over 40 years of toil and
sweat of humanists to lift a backward community were
destroyed in a matter of an attack lasting for over two
hours. They began the attack by about 11.15 a.m. and

the settlement was reduced to ashes by 1.00 p.m. That was
the brutal side of the attack on the Christian Kurawar,
inflicted by the ‘oft claiming peaceful followers of Islam.’

The Catholic priests had left no stone unturned (o develop the
people. Highland of up to 106 acres was alienated for dwelling
and 110 acres were alienated among 43 persons for the cultivation
of paddy, The officials of the River Valley Developmmt Board
(RVDB) particularly S. Devaratnam, the CO and Mr.
Allawattugoda the land officer and Mr. Kamaladasan of the
survey department were helpful. The families stood at the 200
when the attack was mounted against them.

Now the question is, whether the then government
supported the attack on the Kurawar tribe? Some say “Yes”
because the home guards were under the control of the
Akkaraipattu police. They are under orders every day to
account for and hand over their weapons and ammunition.
[T s0, were the weapons examined and the spent cartridges
accounted for on the day of the attack 7 August 19907 To
whom were those guns issued? What action did the police
take on the complaints of the murder, arson and looting?

Twelve vears after the attack, the persons displaced by
the attack were brought back to Xavierpuram and the EHED
is trying to help them resettle. This is a story of man’s

avaricious attempt to grab the land owned by the Kurawar,
Let me quote the famous lines from an anonymous author:

“...Make the Mind the Mosque, and
The abode of all kindness,

In it spread your Praycr-Mat of Faith,
And, as you read the Quoran,

Think of what is Just and Lawful,

Let righteous conduct be your Kaaba,

And truthfulness your Spiritual guide.”
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Reintegrati ex-PTA political
prisoners: Fear is the key

By Ronnate Asirwatham - -

dictatorial powers
rested in state to

ise freely against

anyone who openly

uthority”, is the

*revention of

This is a section of a much longer study on the
question ‘How does the reintegration of ex-
political prisoners affect peace building?’
which also draws in the Irish and South
African experiences. The fieldwork for the
study was done in Sri Lanka with the help of
Home for Human Rights, which is gratefully
acknowledged. Names of ex-political
detainees whose experiences are recounted
here have been changed to protect their
identity.

his section will examine the lives political prisoners
arrested under the Prevention of Terrorism Act of
1979 afler theirrelease, and analyze the manner in which

they could best be rehabilitated in order for lasting peace o be
achieved in country,

The country’s early history is as contentious as its present
political environment, as historians and politicians alike have used
various versions of history to ferment and legitimize one ethnic
group’s hegemony over another. Some scholars use the
Mahavaimsa, which indicates that Prince Vijayaarrived from
Northern Indiain about 500 B.C 1o found the Sinhalarace (De
Silva, K.M, 1977: 32). While there is no evidence in the
Mahavamsaof dates of the Tarmnil settlements in the country, the
epic relates that there were Tamil rulers in parts of the country as
early as 237 B.C. Politicians, historians, scholars and
fundamentalists pointto a war between the Tamil King Elaraand
the Sinhalese King Dutugamunu as aindication of the carly roots
ofethnic conflict in the country and the inherent hegemony of
the Sinhalese over the Tamils (De Silva, C.R, & Bartholomeusz,
Tessa 20001 2) Those who ascribe to the Mahavamsa version of
Sri Lankan history view the Tamils as an ethnie group originating
from South India - very distinet from the Sinhalese of Northem
Inclia

Other historians believe that people whoare now labeled as
Sinhalesc and Tamils are both part of a Megalithic culture that
emerged inthe proto-historic period (XX B.C) in peninsular India
and began moving southwards {Sittrampalam, S. K. 1988). “The
ancestors ol present day Sinhalese and Tamils were essentially
from the same stock™ (Gunewardene, 1994: 33), Therefore, the
labels of Sinhalaand Tamil are largely cultural. Inother words, a
strong conjunction of ancient evidence shows Tamil habitation
and labor near the seat of Sinhala kingship. “From this we can
begin to understand how deeply intertwined are the historical
rootsof Tamil and Sinhala populations in Sri Lanka. Notonlydo
the ancient kingdoms’ inscriptions reveal how much the spheres
of Tamil and Sinhala intersected, but also how such intersections

merged even those borders traditionally separating religion and
commerce” (Theva Rajan. A: 1988: 4).

“THHindu temples co-existed with Buddhist iemples throughout
Sri Lankaas in South India and people approached difterent gods
fordifferent needs,” (Gunewardene: 1994, 35). The practice of
Buddhists worshipping at Hindu shrines still exists in Sri Lanka
today, During the tenth century A.D militant Hinduism grew in
South India, persecuting many Buddhists almost to the point of
extinction. Atthis time the Chola Empire extended o St Lanka.
Their 70-year rule however, was pragmatic and they continued
the tradition of civil works and patronage of Buddhism. “However,
Buddhism in Sri Lanka would have [ound itself more isolated.
There was thus alogical need to incorporate greater numbers into
the Sinhalese identity as the natural guardians of Buddhism. The
transition of the word *Sinhalese’ from adynastic term to anethnic
term was underway,” (Gunewardene. 1994: 35),

Located in the heart of the Indian Ocean and being blessed
with several natural harbours, the country was a magnet for
travelers and explorers. Accounts of the civilization of Sri Lanka
are found in writings ol Greek travelers, the Chinese Buddhist
scholars Fa-hien and Tsuan Sang in about the middle of the first
millennium B.C, Marco Polo the Ttalian, and many travelers from
the Islamic world (De Sitva, KM, 1977:31). The first Europeans
to conquer the island were the Portuguese in 1503, who setup
trading posts on the coastal lowlands and converted a large majority
of the coastal population to Roman Catholicism, Mission schoals
providing education in the local languages were also established
by them during this time.

In 1638 the Dutch amived and ousted the Portuguese. The Dutch
interestwas mainly commercial which wasto enhance the revenue
of the Dutch East India Company by establishing cinnamon
plantations in Sri Lanka and introducing the Roman-Dutch law o
facilitate wade in the country with other states. The British amived
in 1796, and first ousted the Dutch from the maritime provinces
later in 1815 they conquered the whole country and ruled it as:
partof the British Empire.

During British Rule, the English public school system was
transplanted into his country and education in the native languages
was imiled beyond Buddhistor Hindu temples, At this time in
history there were four main ethnic groups, the Sinahalese, the
Tamils, the Muslims and the Burghers. This English education
allowed the rise of the elite in the country from all ethnic groups.
{(De Silva, CR 1977:407). Inthe 1920's when the British decided
togive limited political authority to the island, it further exacerbated
divisive ethnic identities as it appointed members to the Council
ol Ministers based on an ethnic ratio.

Sri Lanka gained its independence in 1948 from the British,
who had instituted aparliamentary systemin the country, Although
Independence was achieved relatively easily, with little bloodshed,
ethnic divisions were brought to the forefront when politicians
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could notdeliver economic prosperity and the peasant masses

& were putting pressure on the local political elites of the country
for a share in the economic pie through social and educational
advancement.

Soon after independence “the potential spoils from ethnic
outbidding transformed elite attitudes in bolh major Sinhalese
parties, - the United National Party {UNP) and the Sri Lanka
Freedom Party (SLEP), (De Vo, 2002: 86). In May 1944 the
head of the SLIP, S.W. R. D Bandranaike said in a State Council
lebate that “it would be ungenerous on our part as Sinhalese not
0 give due recognition to the Tamil language, ™ (DeVolta, 2002:
86", Butrealizing the political expediency of switching to an
nationalist rack to gamer voles away from the UNP, Bandaranaike
changed his stance in 1956 ind campaigned on a strictly Sinhala
wationalistic platform for the 1956 general election. He sweptinto
nower and two days later passed the “Sinhala only™ acl, which
nade Sinhala the only official language of the country,
narginadizing the Tamils socio-economically as the state was the
argestemployer (Thambiah 1986: 83). This iteffectively stipped
1e Tamil and Burgher ethnic groups of their raditional vocations
n the government and civil service within 24 hours of the *“Act”
wing passed.

The Tamils had no way of redress because they had only won
ess than 30 scats in a parliament of 93 seats (Thambiah [986:
35). This led to the first ever, cthnic riots in the country. After
which, Bandaranaike and the head of the Tamil Federal Party S.
-V Chelvanayakam reached an agreement (Called the B-C pact)
that was meant to reverse the rising cthnic antagonisms.
Nevertheless. within groupethnic outbidding over-rode the national
interest. The UNP, a coalition of Buddhist monks and Sinhalese
nationalists protested the agreement and Bandaranaike for fearof
losing his support base never implemented it. The UNP had
opposed the “Sinhala Only” Act. The party leader J. R Jayawardenc
had condemned the act say thal “was a way to sow the seeds ol a
civil war, (Wilson, 1988: 124).”

However, a year later he condemned the B-C pact saying it
would “reduce the Sinhalese race to aminority,” —*‘thus the 196()
elections went forward where Sinhalese chauvinism witheach of
the two major parties rying to convinee the Sinhalese voters that
italone was best equipped to secure and extend its dominance,”
won the day (DeVotta 2002 88). These actions polarized the
country and “the relative deprivation that the Tamil population
experienced and the inability of their politicians to secure
meaningful reforms raclicalized many young Tamils. .. ultimately
leading to a secessionist movement in the country (Devotla 2002:
88).

Inorder todownplay “the numbers game” of the parfiamentary
system where the majority ethric group ruled, a presidential system
maodeled after the semi-authoritarian “Gaullist system” of France
was introduced in 1978 (Wilson 1992: 153). “First there was a

arch forexecutive stability” and “secondly there was an anxiety
10 create and maintain consensual politics, which were both
intended as devices (o pull the country out of its political morass,
(Wilson 1992: 153", However these twin goals were notachieved
mainly due to the constitution giving the president near dictatorial
powers, which was used freely against the separatists and “anyonc
— Sinhalese and Tamil — who openly challenged the UNP
government's authority,” (Devotta 2002:91),

Anintegral partof*the near dictatorial powers vested in state
to use freely against anyone who openly challenged the
government’s authority™, is the Prevention of Terrorism Actof
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1979 (PTA). This Act was “enacted to deal with elements or groups

ol persons or associations that advocate use of foree (o accomplish
governmental change,” (Ganeshalingam 2002: 22). While the PTA
has heen deemed (o violate several internationally accepted
fundamental ights instruments (the right to be informed of the reason
of arrest, right o lepal counsel betore trial, and the right to freedom
from torture amongst others) the Supreme Cowrtof Sri Lanka did
notstrike down the PTA because “when the PTA bill was referred 1o
this courl, the court did not have to decided whether or not any of
those provisions constituted reasonable restriction on Articles 12(1),
13(1yand 13(2) permitted by Article (15)(7) (in the interests of national
security etc) becanse the court was mformed that it had been decided
to pass the Bill with two-thirds majority. The PTA was enacted with
two-thirds majority and accordingly.in terms of Article 84, PTA
became law despite many inconsistencies with constilutional
previsions,” (Opinion of Justice Mark Fernando, Weerawansa Vs,
Attorney General & others, 2000).

Given the arbitrariness of the legislation, it is sate to say that this
alone has done much tofan the fires of the protracted conflict—"it is
notswprising that such regulations (PTA and emergency regulations)
together with a situation combining some of the worst aspects of
both ethnic conflicland guerrillawar produced extensive violations
of humin rights. The press, scholars and several human rights
organizations have portrayed practices that .. . depict the security
forees as practicing indiscriminate mass arrests and detention of Tamil
young men, frequent systermatic torture of such detainees and reprisal
killing of Tamil civilians covered by either denial of the arrest or
reports of encounters with terrorists,” (Rubin, 1987: 27).

The following case studies illustrate how such Jaws as the PTA
have termented political, socio-cultural, and economic discrimination
within the political prisoner community even after their release. In
1996 Kathiravelu, who owned a grocery store inatown in the east
was arrested by the STE while transporting biscuits, soap, sweets
ete. to replenish stocks in his grocery store. He was charged with
taking supplies o the “Tigers” (Liberation Tigers of Tamil Ealam—
LTTE). fornot giving information about them and not revealing the
identity of membersof the LTTE visiting his shop.

Kathiravelu was taken to the Special Task Force (STF-anclile
group of the police trained specially for counter terrorism) camp
manacled and thrown from the lorry he was transported in, He was
Kicked in the stomach and beaten with poles. His genitals were
trampled by boot-wearing STF personnel, He wastepeatedly lowered,
head first, inlo a tank of water till he choked. All this was to obtain a
confession from hirm that he was guilty of the afore-mentioned crimes.

He was remanded at Magazine prison for one-and-a-half years.
He was then transferred to Kalutara prison and released in 2001, He
was not tortured while in prison except for an occasional beating.
Betore this he was anested twice — 990 and 1992, on bothoceasions
by the STI. He was detained [or one month in 1990 though net
tortured much; but the second time when he was kept for six months,
he was suspended from abeam and beaten on his heels several times
and given the ‘water tank” treatment.

The bouts of torture he suftered caused unbearable spasms pain
in his stomach, bleeding from his mouth and in his urine and
disfigurement ofhis knuckles, The wound in his stomach became a
cistfor which he underwent surgery in 2002, Though he seemed
cured, the symptoms have refurmed and he might have to be operated
again. He has recurring pains in the chest and thinking about his
condition makes him el dizzy. Due to circumstances (soc below)
the grocery was closed; he does not have capital to hire people to
work for him. Today he has no joband lives on the benevolence of
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his wife and her family with the prospect of another surgery of his
stomach looming.

While Kathiravelu was in detention his wife Poomani wastunning
the grocery. In December 1997 the STF came looking for her. Since
she was not at home the visitors asked her to come to their camp.
When she went there she was ordered to goinside. She refused and
the STI sct upon her assaulting her with T-56 gun butts, batons and
kicking her. The beating was so severe that she fell unconscious and
had to get her sister to take her on a bicycle pillion home.

Since she was bleeding continuously she was warded for some
days in hospital and discharged. Her nightmare had not ended
however. In 1999 the STF came again in scarch of her. Though she is
notsure, she belicves it was because her husband and sisters were in
detention (see below). Fearing that if she remained she too could be
arrested, Poomani fled toa place in the [ TTE-controlled arcq, leaving
her children aged seven and four with her mother.

Though the LI'TE-controlled areas were secure, Poomani could
not find proper medical treatment. When she returned home after
the Ceasefire Agreement was signed in 2002, the grocery was closed
hecause there was nobody torun it and there was nomoney. Whatiis
more, neither she nor Kathiravelu can do hard work duc their physical
condition. Heronly source of income today is selling string-hoppers,
with which she has to fend for two children and also look after
Kathiravelu’s medical wants.

Stepping back in time to take up the thread of this story, Poomani
has two sisters: Malar and Geetha. In May 1999 the Counter
Subversive Unit (CSU) came one afternoon asking for them, Malar
said her sister was in school. After assaulting Malar's parents accusing
them of hiding arms, the CSU told Malar to come with them. She
refused on the plea there was no policewoman in the arresting party.
They were told her father could come along. The jeep went (o the
school and asked for Geetha who was then enly 18, She too was
bundled into the jeep. The vehicle then went to the town, searching
for Poomani because the CSU believed she was staying there.

When their [ather was unceremoniously dropped ol on the road
the jeep sped o the police station, There the two sisters were siripped
to their underclothing and beaten on their backs and hips with S-lon
pipes filled with cement. Each was threatened with rape in the
presence of the other. They were not allowed to talk to cach other
and keptina lighted room, which was closed whenever senior police
officers came to the station. Atter a brief separation when one of
them was detained in another police station, they were both held in
aremand prison together for two years. Their case came up in the Sri
L_ankan High Court where lawyers were able to prove the prosecution
had forged a document stating the sisters were not tortured. The case
collapsed and they were released in 2001

This talc of relentless tragedy has yet another episode. One day
when Geetha's matter had come up in court her fiancé, Ragu, had
been present to watch the proceedings. He was arrested when a
‘spotter,” who was allegedly an ex-LTTE member working with the
CSU, identified him. He was charged with being in possession of
bombs (o attack a training camp. He was held altogether forsix months
indetention, of which 40 days were spent in the CSU, where he was
torfured.

He was beaten by thick plastic pipes filled with cement and batons;
placed naked on the ground and hammered on his chest, buttocks,
and stomach. Unable to withstand the torture he agreed to confess to
concealing information when the LTTE robbed 4 tailoring shop
making army uniforms. A human rights organization filed a

January - March 2004

Fundamental Rights application for which the CSU tailed to appear
in Court on two days. On the third day the attorney general said
he was withdrawing the indictment. Ragu was free.

Ragumanied Geetha later. Ragu, Geetha and Malar still bea
the scars of their torture. Ragu’s palms and buttocks were swollen
after the whipping and the wall of his stomach has been damaged
permanently. Today he cannotsitoveralong period of time because
he gets stomach cramps, Henow lives on Geetha's meager income
from a grocery store she has managed to start,

Geetha complains of bleeding even now and the psychological
trauma of being humiliated in front of her class prevented her
fromreturning to school. Though only 30 Malar bleeds from her
mouth, has backaches and her foot hurts when she walks long
distances. Though she is a skilful scamstress she cannot help the
family because her foot swells and hurts when she operates the
pedal of the swing machine. She says the CSU took away her
GCE Ordinary Level (High School Certificate) resulls sheet, so
that she has no documents to even apply for ajob. She now helps
outwith a Non-Governmental Organisation (NGO).

Despite the above travma, this family considers itself lucky. A
feastone of the family members has found permanentemployment. §
after detention, while another has managed to open a grocery
store. “Even though we are now poor, lam notuseless and T can §
try to pay back some of the debts my family incurred because of
ourarrests,” said Malar, Geetha, even after herspell in detention
ot married and therefore is notcompletely shunned by aculture
where the standing o[ women in socicty is determined by their
marital status.

The story of Dharini is different. At22 she was working asa
nurses” aid in a govermment hospital. The job wassalaried which
meant her financial future was secure. Her only dream was to
provide her brother and younger sister with an education that she
did not have because her father was a poor farmer in the war
zone. However, in 2001 while on her way to work the she was
accosted at one of the many checkpoints that are ubiquitous in
the North and East of Sri Lanka. As her identity card declared
that she had been bom in an area that was now controlled by the
LI'TE, the police arrested her: Later she was charged for “supplying
goods tothe LTTE, and ‘supplying information o the LTTE” and
detained for over one year. She was beaten with pipes and had
chili powder thrown on her face, into her eyes and mouth. er
fuce was also submerged in a plastic bag that had been dipped in
wasoline. After onc year she was released, with a verdict of “not
guilty ** by the high court, because the state could not press charges
due to the lack of evidence.

Although she had been released, the traumashe underwent in
prison was just the beginning. Her father had mortgaged his farm
inorder (o visit his daughter in prison. The prison was located ina
difterent district, which meant that the trip to and fro was very
expensive. Thercfore now his family is impoverished and he is
working as alaborer for a daily wage whenever he can [ind work.
Since Dharini’s arrest, work has been hard to come by because
the Sinhala villagers in her hometown believe that she is guilty
and thereby refuse her father work, while the Tamils believe she
was raped in custody and therefore “unclean” and want nothing
1o do with her family. Her mother is sulTering from severe
psychological depression after Dharini’s arrest because she fears
her daughter is stigmatized and there is no hope of marriage for
her.

As the court has exonerated Dharini, the law states that she
could return to her government joby, once she gets a police report.
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[ went several times to the police station, but they kepttelling me
tocomeon anotherdate. Finally, when my father angrily demanded
the police report, they threatened to re-arest me. I never returned
to the palice station,” she said. Dharini suffers from headaches
and dislikes being away trom her home therefore her brotherand
younger sisterhave given up theirschooling and try to find some
work 1o increase the family income. Dharini, said she is afraid to
even contemplate the future, “Thave thought about committing
suicide several times, however because the stigma ol a suicide
will mar my sister's future,  desisted.”

The above two stories illustrate how the released detainees
sufter discrimination and also how those immediately related to
them are discriminated against as well. The story of Dharini
exemplifies thateven though in theory the provisions of the PTA
does notoperate afier once the detainee is released. diseriminatory
social practices such as the attitude of her neighbors and the cavalier
attitude of the police have pul her ina position where she and her
Tamily are economically disadvantaged as well.

Vijithais a60-year-old motherof two, She was arrested in 1990
at her home. She was held at different police stations for a year
and a hall before she was charged. during which time she was
tortured. She was tied to a tree and whipped. Water was poured
down her nose repeatedly and she was beaten on the head with
plastic pipes resulting inablood clot, which later had to be operated
on. She was charged with providing food to the LI'TE. “T am
guilty,” she said, "My son was in the movement and I have ted
him.” The courts retumed the verdictof “guilty” but because she
had already been detained for two years (at the time ol the verdict)
and because of her torture during custody. she was only fined
Rs.7500(575) and released immediately. Right atter Vijitha was
arrested, the army took her 1o her daughters’ school to identify
her. Her daughter who was studying 1o take up her GCE Ordinary
Level examination at the time of Vijitha's amest had dropped out
of schonl after this incident because she was alraid that the police
woutld come after her in school. Vijitha's son had died in action
during her detention.

However, even aller herrelease the army had continued to
visit her home and beat her husband and hersell several times.
Once they had beaten her husband so badly that he could not
return to work husking paddy foraweek. “Afler the army came
the firsttime I sent my daughter o my sister in the city —there she
will be safe.” said Vijitha. She has not seen her daughter since. 1
am afraid to leave my house, whenever [ see aman in uniform 1
startshaking in fear,” she said. Vijitha used tomake aliving selling
string — hoppers however now she cannot make string hoppers
because her hands quiver tvo much (she attributes it to the blood
clot). Although her hushand does have seasonal work they are
heavily indebl, as she had to horrow money to pay for her hospital
expenses (1o remove a blood clot sustained during torture) and to
send her daughter to the city.

The story of Vijitha illustrates the difficulty in differentiating
between victim and perpetrator. Nobody, including hersell denies
that she was guilty of her crime, however the fact remains that
even though she did her time in prison, herrights were not restored
to her after she was released. She still is afraid to move about
freely and has been denied a livelihood.

Evento those who have not been amested these detainees are
seen as an “example” of what could happen to their children.
Vasuki, isemployed at an NGO in the castern province, she has
never been detained she says because her father is a Sinhalese.
She has lived in the eastern province for most of her adult life and
has seen her father been assassinated by a Tamil paramilitary group.
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She is marmied toa Tamil. She said, * Thave small children now, when
I see these detainees, | fearif that would be the futurc ol my children,
If Tam to know that peace has come this fear must be removed.” In
this manner the lives of the detainees have affected those who live
around them as well,

The above section demonstrates that the released detainees are
politically discriminated notonly by the law butalso the implications
of theirencounters with the law. For example, detainees could seck
legal redress for the arbitrary actions of the police beatings in their
own homes and the confiscation of documents ete affer theirrelease.
However, the detainees do not seck such redress because they
perceive that all law is biased against them and questioning the law
will only lead to their detention again. Such a de-legitimating
perceptions of the rule of law in acountry, could lead to chaos and
conflict,

The case studies illustrate that the ex-detainees are socio-culturally
and economically discriminated because of societal norms and loss
of skills, Employers donotwant to hire anyone who has been released
because they fear that either the government will regard them (the
employer) suspiciously or that the ex-detainee will be re-arrested
again or willnot be as productive as someone who has never been
arrested, due to the physical andfor psychological problems suffered
by the ex-detainee. The case studies also determined that notonly
are the lives of the detainees and their families affected but those
who live around them. Such a fear of what the government could do
breeds suspicion within commumnitics. Scholars have determined that
such asuspicion within communities tears at the fabric of society
and inhibits the ability of its individual members to work toward
reconeiliation and reintegrate into a post-conflict society

The following section of this study will attempt to quantify the
above qualitative data, by looking at the levels of fear of government
by the ex-detainecs, the level of employment after their release and
the level of education of the ex-detainees children.

Findings

This study decided to look at variables such as the level of fearof
government by the released detainees, their level of unemployment
and the level of the education of theirchildren, because these variables
masure the dilferent type of diseriminations detailed in this study.
Forexample, scholars find that low levels of fear of government
augurwell fora post-conflict country as it shows that the population
perceives the government’s action as legitimate and is not likely to
rebel against it (Horowitz 1985). A comparison of the levels of
unemployment between the ex-detainee and non-detainee population
indicales the level of economic inequality between these two
populations. A comparison between the level of education of the
children of these two populations shows i are educational inequalities
within these two populations, The following section will present the
findings of this stucly through the above three variables.

Level of fear

This study found that there wasa positive correlation between the
level of fear of government and number of arrests of adetainee.. As
shownin Figure [ Orightatterthe firstarrest the level of fear increases
dramatically. However there is aslight dip in the level of fear after
around the third arrest. While the lowering of fear is not significant,
whatis more dangerous is that itis in this arca that most detainees are
afraid enough of the state to feel threatened by it but will not be
submissive (o the state, (What this means is that because the level of
fearis so high — people don't leave their houses, they don’t go to
their jobs, they don’t go shopping/or see their doctor or take any part
intheircommunities as they feel threatened. They exclude themselves
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Level of Fear
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MNARRESTE
As the number of arrests increase the level of fear increases.
s THIS MEANS — The prisoners are excluded from society

from society and are also excluded by society, which leads o an
increased marginalization.

Levelof employment

Figure 2.0 shows the relationship between the quality of
employment/income and the number of arrests. As the number of
arrests increase the quality and income of employment decreases.
There are three reasons for this decline, one is the fear explained in
figure 1.0, the second is the stigma where employers don’t want to
employ ex-detainecs because they were arrested, and the third is
because they arc disabled because of the torture they suffered in
custody.

Employment after arrest

3
%

MAHRENSTL
A5 the number of arrests increase the quality/income of employment
decreases.
«THIS MEANS: Former prisoners live in poverty leading to frustration
against society

The former detainees were employed in a wide range of jobs but
now they find it difficult to support themselves resulting in severe
frustration, which has negative impact on the economic infegration
of these former prisoners. The drop in their monthly income is
approximately from the range of Rs.4000- Rs. 1000 to Rs.2500 -
Rs.500. What this means is that former prisoners live in a chronic
state of poverty which leads to feelings of frustration against society.

Children’slevel of education

Asfigure 3.0illustrates after the first arrest of the parent there is a
severe disruption in the education of the child. After the second anest
of the parent the drop levels out because the mechanisms set during
the first arrestis in place and in some instances parents orother relatives
ol the child feel it is safer to send their children abroad for safety.
With each subsequent arresthowever the children’s education levels
are Jower than the restof the country.

According to the Global IDP database the rate of student drop out
inthe North Eastis 15%, almost4 times the national average. However

the rate of student dropout within theex-detainee populationis42%.

January - March 2004

There are two reasons for this high drop outrate, one the parents’
[ear children will be arrested. especially if they have to pass
through checkpoints on the way to school, so they prefer that the
child stays at home, secondly because of the extreme poverty
the children are required to either stay at home to look after one
parent (if parent is disabled alteramest) and the younger siblings
so that the other parent (generally the mother) can goto work or
the children arerequired to go to wark themselves.

The end result of this present situation of an extremely high
drop out rate is that the next generation is marginalized and
uneducated.

Ch_i!dren’_s_; level of edaacation

HMARRESTE

As parents arrests increase the children’s level of education
decreases.
THIS MEANS: Hext generation is marginalized and uneducated.

For instance, illustrating all three factors above is the case of
Razi a Muslim and his wife Rani, a Tamil. Both ol them were
arrested twice. Justafter the second arrestn 1992, because both
parents were arrested and the children were technically orphaned
the relatives living in the village collected money and sent the
fourchildren, the youngest of whom was 10at the time, o India.
Razi and Rani have not scen their children since, even though
they were released in 1995. Rani is physically and mentally
disabled from the torture sutfered in custody. As Razi's house
was mortgaged to pay bills during their firstarrest, they could not
recoverit, and had (o move. His new neighbors are very suspicious
ot him because he has been arrested so they do not help out with
his wife and he has totake care of herall by himself. Razi who
was once a salaried skilled laborer of a prominent private
corporation now does odd jobs only when time permits him to
be away [rom taking care of Rani.

The above findings point out that the three concepls of justice
—legal justice, reparatory justice and distributive justice have not
touched the lives of these former political prisoners and their
{umilies. This study will analyze the implications of its findings in
the conclusions,

Conclusion

The results of this study show that there are barriers to the
social and economic integration of these former political prisoners,
These former detainees are still marginalized by soctety even
though there has been a ceasefire for two years in Sri Lanka, At
the present time, the prisoners themselves have no means of
removing the ethos of fear because of the presence of the military,
the prevalent draconian sceurity laws and political instability,
leading to an increase in the feelings of victimhood among the
prisoners. Such feelings are resulting in frustration against the
state as scholars have found that “fearis the . .. pivotal element.... 2
of ethnic warfare,” (Horowitz, 2001; 558). If the [ear is not §
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eliminated or reduced then there is the potential for the prisoners
toriotor take up arms because “the violence of desperate people
may not be well inhibited by fear,” but “the recumrent fear of being
swallowed by those who are moré adept at manipulating the
external environment points to the utter helplessness underpinning
the violence of those who feel backward,” (Horowitz 2001: 149
& 182). Therefore, itis cssential that the factorof fear be climinated
orreduce inorder for the peace-building process to be strengthened.

The finding that there are greater rates ol unemployment within
the detainee population when compared to the non-detaines
population shows an economic disparity, This economic disparity
interplays into the detainee psyche as an injustice and form of
discrimination beeause they feel that the reason they cannot geta
jobis becanse of their former detainee status, Their status as fonmer
detainees is perceived as being the fault of the state, Therefore,
continued unemployment ferments frustration against the state.

Gurr, in his work assessing risks for future ethnic wars states
that economic discrimination and grisvances prompl mobilization
and mobilization leads to political action (Guir, Ted: 2000; 229).

8 Inotherwords, “'such perceptions of relative deprivation generate
demands for a better deal which if not responded to leads to
violence,” (Brown, David: 1988; 32). Atthe time of writing, there

e very little meaningful reintegration strategies to provide
employment and/or skill development for these prisoners in Sri
Lanka. -

The poor levels of education within the political prisoner

P population, marginalizes the next generation. This is especially
dangerous in Sri Lanka where education is highly valued and
educational marginalization was one of the initial causes of war
Horowitz, Donald: 1985; 664). The distributive injustices of
memployment and education taken together increase the
‘collective fears of the future,” and “collective fears of the future

5 most often the causal Tactor of intense conflict” (Lake &
Rothehild: 1996; 41). There is also very little awareness of the
ues of political prisoners for society o understand their needs.

This causes society to fear Tormer political prisoners and
marginalize them, creating a cyclical process where fear breeds
car, which could lead to violence, As found in this study the
onceptotfearis heightened in society because the former political
risoners have not been reintegraied.

As fear, economic and socio-cultural diserimination are causal
factors of war, 2 this study concludes that unless the element of
ear of govemment is removed, and unless cconomic disparity is
nitigated and socio-cultural barriers are removed within this
opulation, the causal factors of war will remain, Therefore the
ountry will suffer serious rans-generational consequences and
he consolidation of peace in the country will be slim,

Inorder for peace building to be effective, the peace-building
rescription of the three concepts of justice — legal justice,

| reparatory justice and distributive justice must take place in the
ountry. Reintegration of former political prisoners will be one
uilding block of delivering these concepts of justice to society.
herefore, if these political prisoners are not reintegrated then a

ey element of peace building is missing and consolidation of

peace will be threatened.
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The results of this
study show that
there are barriers to
the social and
economic
integration of these
Jormer political
prisoners. These
Sformer detainees
are still
marginalized by
society even though
there has been a

ceasefire for two

years in Sri Lanka
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