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Message from the Vice-Chancellor

As a seat of learning, the University of Jaffna has spread the
light of learning to the letter of its motto GuilGuTmsT STeaBILZ
aifley- it is wisdom that discern the true things.

In the journey of searching true things establishing the Faculty of
Law has been a dream of our University from inception. In spite of
various barriers, the department of Law became a reality only in
2005. Again we had to face many hurdles and with all our untiring
efforts, the Department of Law is rooted and bearing fruits.

In this context | wish to record my gratitude to Dr.N.Selvakumaran (Dean/Faculty of
Law, University of Colombo) as consultant of our study program, Dr.Deepika Udagama
(Head/Law), other staff of the Colombo Law Faculty, Mr.B.N.Thamboo, Academic Co-
ordinator, Colombo Centre; Prof.Saba Jeyarajah, President of Tamil Sangam and other
members; from this end Mr.Alex Rajah, Hon. Judge, Mr.Remedious as resource persons,
Late Prof.S.Krishnarjah as Dean/Faculty of Arts and Prof.V.P.Sivanathan as Head/
Law and all Academics and others who came forward to shoulder in sustaining our
legal educational program.

The Neetham, the first magazine which we are launching now, is a symbol of our
achievement.

This publication is a forum for academic debates, discussions, interaction among
students, teachers and the community at large towards establish a society based on
principle of natural justice, basic inalienable fundamental rights, rule of law, judicial review
which are prerequisites to further the all-round development of the individuals and
communities and should ultimately aim at building a world of harmonious and mutual
co-existence.

| wish to congratulate the students and staff who dedicated their valuable time and
effort in this creative venture.

Let's all join together in creating a just society by enriching our legal education program.

Prof. N. Shanmugalingam
Vice-Chancellor
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Message from the Dean

Students association , University of Jaffna.

|t gives me immense pleasure to send my greeting and
best whishes to the magazine, “Neetham” of the Law

This is undoubtedly a historical events of great
significance to the students of Law of the University of Jaffna

as it is for the first time the Law Students Association

publishes this magazine in a big volume.

Itis my fervent hope that the release of this first magazine will be fruitful and

worthwhile for their hard work and dedicated academic pursuit.

Once again, | wish them to have a complete success of this academic

exercise.

Prof. N. Ghanakumaran

Dean
Faculty of Arts

University of Jaffna.
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Message of Felicitation

Despite many obstacles, the fact that the Law Students of the

Jaffna University have attempted to publish a worthwhile law journal
speaks eloquently of their determination and interest. It is sad that
neither proper teaching facilities nor library facilities have been
rnade available to them.

While we should thank the Colombo Tamil Sangam for doing
their utmost in alleviating the discomforts of the students, such
temporary makeshift arrangements are not sufficient . Study of law is an exacting exercise.
One of the first books that used to be introduced to us as Law Students used to be Learming
the Law by Professor Glanville Williams where he discussed the future of a Law Student
and the preparations that were incumbent upon him or her.

When we embarked nearly fifty years ago on a study of the Law it used to be compulsory
for us to have a knowledge of Latin. Then came the time when Law had to be taught in
Tamil. I believe when | started teaching for the first time in Tamil in 1971 none of the Law
Institutions in South India nor any other country had dreamed of doing so. It was an uphill
task.

Times no doubt are different now. Students are now slowly but steadily embarking on
the study of Law in English. English is gateway to the vast expanse of legal knowledge
which was per force denied to the students hitherto due to their lack of knowledge of the
English language. Yet our interest and fluency in the Tamil Language must not falter nor
diminish in the future.

Journals such as this inaugural issue of the Tamil speaking Law Students of the Law
Department of the Jaffna University would no doubt help the students in the right direction.

May | wish them all success in all their ventures.

Justice C.V. Wigneswaran
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MESSAGE OF FELICITATION FROM THE CHIEF
INCUMBENT

NALLAI AATHEENAM

ltis gratifying to note that the law students of the University of Jaffna are
fl publishing a magazine that contains academic article of a legal nature.

: While congratulating them and wishing them all success on their maiden
# venture it is pertinent here to make a few observations particularly at a
time when our country is fast returning to sanity and normalcy after years of
a senseless civil war. During the days of our native kings Dispensation of justice was just,
fair and prompt and therefore much to the satisfaction of one and all. But with the arrival of
the westerners, native laws were both replaced and superseded by Roman-Dutch Law
under which there is a tendency for tardiness and delay in the adjudication of law suits. As
aresult the citizens especially the common man suffers the most. Hence the maxim “Justice
delayed is Justice denied”.

Another bane in our legal procedure is the hasty and ill considered legislation the
adverse consequences of which are amply expressed in the maxim ‘justice hurried is
justice buried’. There was some chance under a bi-caramel legislature to review and to
weigh the pros and cons of each and every bill and legislative enactments. Unfortunately
with the abolition of the second chamber (the House of Senate) our country has lost this advantage.

Lawyers are also often referred to as liars despite the fact that the legal profession
does a very useful service to both the public and the country. Persons of the Calibre of
Mahathma Gandhi, the apostle of peace and truth stood steadfast to high principles and
lofty ideals of honesty and truthfulness while serving as practicing lawyers.

Itis my fervent hope and prayer that these budding lawyers who are publishing this magazine
will work tirelessly towards the removal of the drawbacks in our legal system (which | mentioned
in the foregoing paragraphs) while emulating the noble ideals of Gandhiin the practice of the law.

| wish you all every success NETEo B aalalo

_ Ay --im?“rll*
o FE L o ey et
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Message from the Bishop of Jaffna.

|‘m very pleased to learn that the students of the
Department of law, university of Jaffna are launching a
magazine that will carry articles on current topics that will be
useful to students and public as well. Let me take this
opportunity to thank the university administration for daring to

start the Law Department in jaffna in spite of many hurdles
they had to cross. The university has weathered all those
problems and is now set on track to give opportunities to our students to further
their education in the field of Law.

| wish all success to the launching of the magazine and pray for God's blessings
on all those who laboured to bring forth this magazine

Q)

evd. Fr. \}u;?n B Gna napr'aﬁﬁ;amf!p@?‘!
Vicar General
Bishop'’s House
Jaffna (Sri Lanka)
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EXECUTIVE POWER IN SRI LANKA

- JUSTICE C.V.WIGNESWARAN

The 1978 constitution laid the foundations for a changeover from the Anglo — Saxon model
of a Parliamentary Democracy to a centralised almost absolute Presidency modeled on the
American Presidential system though paying pious lip service to Parliamentary Democracy
and Parliamentary traditions. While seemingly following the American model yet the strict division
of powers contemplated by Montesquieu was conveniently ignored.

Under the initial Constitution that was formally accepted by our First Parliament in 1947
sovereignty was theoretically reposed in the Queen of England. The 1972 constitution sought to
introduce a basic changeover to enthrone the People as sovereign. But there were serious
flaws in the process adopted to bring about such changeover.

Fundamentally the setting up of the Constituent Assembly was highly questionable. The so-
called Constituent Assembly which sought to change the 1947 Constitution never received a
mandate from the people of this country to change the First Constitution in the manner it did.
Inter alia it did away with what might be described as an entrenched provision viz. Article 29(2)
of the 1947 Constitution, arbitrarily. It stamped out the principle of declaring legislation ultra
vires the Constitution by insisting on all questions relating to inconsistency of Bills vis a vis the
Constitution to be determined by the Constitutional Court and such Court’s decision to be binding
on all judicial bodies and conclusive for all purposes.(Vide Article 54(4) of the 1972 Constitution). It
devalued the regulations made for the use of the Tamil Language under the Tamil Language
(Special Provisions) Act No:28 of 1958 in force immediately before the commencement of the
1972 constitution by relegating it to the category of subordinate legislation.(Vide Article 8 (2) of
the 1972 Constitution).Naturally the representatives of the Tamil Speaking People of the Northern
and Eastern Provinces duly elected in terms of the provisions of the 1947 Constitution did not
give their consent to such a changeover. An entire unit of ‘Peoples’ in terms of the provisions of
International Covenants,(vide Article 1, paragraph 2 and Article 55 of the United Nations Charter,
the United Nations International Covenant on Civil and Political Rights, the United Nations
International Covenant on Economic, Social and Cultural Rights and page 48 et al of Allen
Buchanan's “Secession” 1991, Westview Press Inc.) having separate language, religions, ways
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of life, topographical - differences, climatic differences and even geologically different did not
approve of such a changeover brought about at the Centre. That the Tamil Speaking People
had good grounds not to approve of such lop sided Constitution is buttressed by a statement
found in a later publication “Nations and States” (London; Methuen -1977 at page 1) by Hugh
Seton Watson who distinguished a ‘state’ from a ‘nation’ as follows:-" The belief that every state
is a nation or that all sovereign states are national states has done much to obfuscate human
understanding of political realities. A state is a legal and political organization with the power
to require obedience and loyalty from its citizens. A nation is a community of people whose
members are bound together by a sense of solidarity, a common culture, a national consciousness”
When the State changed its Constitution in this Island, the Tamil Nation was overlooked.

The so-called Constituent Assembly was a self constituted body. It received no mandate from
the people be they Sinhalese, Tamil, Muslim nor any others. In comparison the Constituent
Assembly that drafted the Indian Constitution was a body elected ad hoc for the purpose of
carving out a constitution for the Indian people. In Sri Lanka what should have been done was
that a draft constitution prepared by a Committee of the House of Representatives should have
been introduced as a Bill and then debated and thereafter allowed to obtain a two thirds majority
in the Parliament, then passed by the Senate which was then in existence and thereafter should
have been sent to obtain Royal Assent.(Vide speech by former Solicitor General of Ceylon (as
was SriLanka then called) Senator M.Tiruchelvam in the Senate on First July 1970).

The changeover brought about by the 1972 Constitution though procedure-wise legally
questionable, sought to ensure that the Parliament was to thereafter draw its power not from a
foreign sovereign but from the People of this country. That the duly elected Parliamentary
representatives of the Tamil Speaking People of the Northern and Eastern provinces did not
approve nor give their consent to such a changeoveris notirrelevant in this context. The multi
ethnic, multi linguistic and multi religious character of the Country was not considered by those
who formed themselves into a Constituent Assembly. If they did, they would have selected a
federal constitution for this Country.Sri Lanka nevertheless became a Republic within the comity
of nations called the Commonwealth under the 1972 Constitution. An examination of the Executive
Power in Sri Lanka is undertaken herein on a relative basis without prejudice to the author's
right to argue that the steps taken by successive Sri Lankan governments to usurp the rights of
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the Tamil Speaking People of the Northern and Eastern Provinces without their consent as from
1972 is legally indefensible.

When J.R.Jayewardene became Prime Minister in 1977, his United National Party
government commanding a 5/6" majority in Parliament had not made up its mind whether to
introduce an entirely new Constitution or to proceed by way of an Amendment to the 1972
Constitution. So the government introduced a Second Amendment to the 1972 Constitution
which nevertheless reflected the secret intentions of the Government and more specially its leader.

Article 4 of the 1972 Constitution which read as “The sovereignty of the People is exercised
through a National State Assembly of elected representatives of the People” was changed to
read as follows: ‘The sovereignty of the People is exercised through a National State Assembly
of elected representatives of the People and the President who shall, subject to the provisions
of the Constitution, be elected by the People”.

SotooArticle 5 of the 1972 Constitution was amended to replace the National State Assembly
which was thereto said to be the supreme instrument of state power of the Republic to read as
“National State Assembly and the President’.

The more important amendment relevant to this article was that the Executive power including
the defence of Sri Lanka which was exercised by the President and the Cabinet of Ministers
according to the 1972 Constitution, after the Second Amendment was to be exercised solely by
the President who happened to be the Executive President unlike the earlier President who was
a creature of the Legislature. The Cabinet of Ministers was to thereby lose its importance.

This changeover sought by the Second Amendment completely metamorphosed the
institutional set up introduced by the 1972 Constitution. When in Parliament opposition members
tried to obtain from Prime Minister J.R.Jayewardene (hereinafter called as PM/JRJ) a clear and
concise enumeration of the defects of the then existing Constitution which had necessitated
such a sudden Constitutional leap to embrace a structurally different institutional set up, his
excuses were hardly feasible nor sufficient. PM/JRJ’s lame contention was that the Anglo Saxon
Parliamentary system gave rise to instability and lack of continuity. He mentioned the case of
Prime Minister Dudley Senanayake of having been compelled to resign and call for fresh
elections in July 1960 after his defeat on the Throne Speech after the March 1960 elections.PM/
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JRJ also cited the case of Mrs.Sirimavo Bandaranayake being defeated on the Throne Speech
debate in Parliament in December 1964 . What PM/JRJ seems to have had in mind was that
once a person took control of the reins of Government he must be allowed to continue a full run
of his or her term in office. He therefore sought to repose the reins of Government in the Executive
so that the incumbent Executive President would be able to independently continue in office

even if political circumstances led to instability in Parliament and elsewhere.

Actually his two examples reinforced the power of democracy. In both cases in 1960 and
1964 the elections that ensued after the defeat of the respective governments registered a
change in the complexion of the Government that existed which was indeed a manifestation of

the true worth of democracy.

The Second Amendment to the 1972 Constitution was the catalyst that produced the 1978
Constitution. First the Second Amendment and then the 1978 Constitution transformed the office
of the President of the Country from a creature of the Legislature to be a creator of the
Legislature.(cf. provisions of the Second Amendment and the provisions of the 1978 Constitution
regarding the office of the President).

The President of the Democratic Socialist Republic of Sri Lanka was not only going to be
the Constitutional President but also the Executive head of the country as well. Like the President
of the United States he was to be a Constitutional head plus the Prime Minister, two roles rolled
into one. He would appoint the Prime Minister and the other Ministers of the Cabinet .(Vide
Article 43(3) and 44 of the 1978 Constitution).He would appoint other Ministers not of cabinet
rank too.(Vide Article 45-ibid)He would not cease to be the leader of his political party and
therefore it would be his policy that would be implemented.(Vide Article 31( 1) and 33(a)- ibid)He
would not be a member of the Legislature but from time to time he would use his right of audience
to address the Parliament very much like the President of the United States who would address
the Congress when he felt disposed to deliver a message (Vide Article 32 (3)- ibid).In other
words the President was to become the supreme instrument of State Power of the Republic pari
passu with the National State Assembly under the Second Amendment and the Parliament under
the 1978 Constitution. But vis-a —vis the National State Assembly under the Second Amendment
and the Parliament under the 1978 Constitution he was much more than a mere primus inter
pares as far as the institution of the President and the Legislature were concerned. The President
was to become the head of the Cabinet of Ministers. (Vide Article 43(2) ibid) The whole
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administration was to be brought under his control (Vide Article 54 — ibid).By virtue of his office
he could give orders directly to any department or official. He could call for any report, documents
or any other information from any department directly. It was said that the President of the United
States was a dictator for four years. In the case of Sri Lanka this dictatorship was to be extended
by two more years! The Cabinet was to be his creature .The members of the Cabinet were to
hold office at the President’s will and pleasure.(Vide Article 44(3) —ibid) But the President was
to keep himself insulated from blame for acts of omission and commission committed by him
because it would be the Ministers who would be questioned and criticized in the House for such
acts for which the President may himself be responsible .When there be a challenge of no
confidence in the Government the Prime Minister and the Cabinet would have to face it, since
the President was not there to answer the criticisms that were to be levelled atthe Government
of which he is the fountain-head. The President of the Republic according to the Standing
Orders of the Parliament cannot be the subject of any adverse comment. Article 35 assured
immunity to the President from suits. Since the Presidential Elections would not coincide with
the election to the Legislature the possibility of the Legislature and the Executive sporting different
political complexions was definitely possible as indeed we did have such parties of different
hues called upon to co-habit after the 2001 Election. The manner in which President Chandrika
cut the Gordian knot by taking over three Ministries stultifying the then existing Legislature’s
performance thereafter, proves the point.

What was to be noted was that the Presidential System initiated by PM/JRJ offered unlimited
scope for wielding absolute power albeit for a limited period. But the taste of unlimited power
grows with time and office and the lust cannot be easily satiated. So the changeover brought
about by PM/JRJ must be deemed to have been designed to keep the incumbent in office of the
President of the Democratic Socialist Republic of Sri Lanka in absolute and unfettered power.
In consequence fundamentals of good governance such as accountability, transparency,
consideration of conflict of interests and the avoidance of certain actions thereby, were all

sacrificed at the altar of self interest.

Let us next examine some of the provisions of the 1978 Constitution where the hidden hand
of PM/JRJ is visible to those who care to look.

Article 3 of the 1972 and 1978 Constitutions refer to sovereignty of the People. The 1972
Constitution said “/In the Republic of Sri Lanka sovereignty is in the People and is inalienable”.
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The 1978 Constitution changed it to read as follows:-"In the Republic of Sri Lanka sovereignty
is in the People and is inalienable. Sovereignty includes the powers of government,
fundamental rights and the franchise.” This elaboration of sovereignty gives the impression
that there is something excluded in that Article. The concept of Sovereignty is comprehensive
and total being the power of the People and having declared sovereignty to be inalienable to
give an elaboration as abovementioned appears illogical.

While Article 4 of the 1972 Constitution declared that the Sovereignty of the People would
be exercised through a National State Assembly of elected representatives of the People, the
new Article 4 under the 1978 Constitution became a very complicated piece of Constitutional
innovation. It said that the Sovereignty of the People would be exercised and “enjoyed” (only the
incumbent President could “enjoy”; the People could only exercise!) in the following manner:-

(a) " the legislative power of the People shall be exercised by Parliament, consisting of
elected representatives of the People and by the People at a Referendum:;

(b) the executive power of the People, including the defence of Sri Lanka shall be exercised
by the President of the Republic elected by the People;

(c) the judicial power of the People shall be exercised by Parliament through courts etc
etc

(d) the fundamental rights which are by the Constitution declared and recognized shall
be respected, secured and advanced by all organs of government and shall not be
abridged, restricted or denied, save in the mannerand to the extent hereinafter provided and

(e) the franchise shall be exercisable at the election of the President of the Republic and

of the Members of Parliament and at every Referendum by every citizen who has

attained the age of eighteen years and who being qualified to be an elector as hereinafter
provided has his name entered in the register of electors”

By this new Article in the 1978 Constitution a dichotomy was introduced into the supreme
instrument of state power. Parliament (or the National State Assembly before the 1978

Constitution came into operation) was no longer to be the supreme instrument of state power.

RO OO ELE%

Digitized by Noolaham Foundation.
noolaham.org | aavanaham.org



SOOI %

SOOI Frimon ¥

There was to be a duality of power. No longer was there going to be a supreme instrument of
State Power epitomizing the sovereignty of the People. Sovereignty was now devalued. What
was envisaged in the 1972 Constitution was that sovereignty was in the People and they
delegated their sovereign power to their elected representatives. Such elected representatives
exercised the sovereign power of the People. Legislation was the exclusive concern of such
elected representatives. Thus Article 5 of the 1972 Constitution starts by saying “The National
State Assembly is the supreme instrument of State Power of the People.” The Executive and
Judicial functions were carried out by appropriate instruments to which the Legislature devolved
the necessary power. Those institutions were called upon to function within the limits of such
devolution which were in the last resort subject to the will of the Legislature which in turn was
answerable to the People. Of course there was no strict separation of powers but the continuity
of the sovereign power of the People was visible. So the cycle went as follows:

Sovereignty of the People
|
Election
|
Sovereign power delegated
to Legislature
|
|
A
Devolution of Executive power Devolution of Judicial power

to President and Cabinet to Courts efc.

Thereafter election takes place after six years and a fresh mandate was given by the

People..

In the 1978 Constitution we find no supreme instrument of State Power typifying the
sovereignty of the People. Sovereignty today is unclear. Sovereignty has now been parceled
out. Earlier the National State Assembly as the sole and supreme instrument of State Power
exercised its legislative, executive and judicial powers through the Legislature, through the
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President and the Cabinet (Executive) and through the Courts and other judicial institutions
(Judiciary) respectively. Presently under the 1978 Constitution the legislative power is exercised
by the Parliament consisting of elected representatives of the People and by the People directly
ata Referendum. The scope and extent of the Referendum and its verdict are vague and defective.
If a mere proposition is put forward for Referendum among the People their verdict would not
automatically have the force of Law. ABill would have to be formulated and given the necessary
legal embellishments to make it Law. Under such circumstances could we characterize a

Referendum as a means of exercising the legislative power of the People?

While the Executive power of the People under the 1972 Constitution was exercised by the
National State Assembly through the President and Cabinet of Ministers who derived their power
from the National State Assembly, the Executive power under the present constitution separates
the Executive from the Legislature. While checks and balances of national institutions were
found to be necessary for a proper functioning of democracy in this country the separation of
powers brought about by Article 4 (b) of the 1978 Constitution laid the foundation for deadlocks
between the Legislature and the Executive in the future. What is important to remember is that if
the Presidential system introduced by the 1978 Constitution was to be found unable to co-exist
with a Parliamentary democracy then the high road to authoritarianism and dictatorship appeared
to be short and tenable. So too a servile and selfish Legislature could contribute towards the
setting up of a dictatorial Executive. A nepotistic head of State might feel it within his grasp if
blood related sycophants are around!

While under the 1972 Constitution the President was a ceremonial head and a nominal
Commander in Chief of the armed forces able to act only with the advice of the Prime Minister,
under the present 1978 Constitution the President was the head of the Government and also of
the Executive. The Prime Minister has now become a figure head having to depend for his
existence noton the support he derived from the majority of members elected by the People to
Parliament but on the whims and fancies of the President. He had to carry out now the chinthana
(policy) of the President.

Furthermore a President has to be a nominee of a political party. Thus no citizen unrelated to
a political party could now be nominated to be a candidate for Presidency (vide Article 31 (1) -
ibid). According to the provisions of Article 94 of the 1978 Constitution the voters were called

upon to indicate their preferences in the ballot paper if there be more than two candidates (even
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if they belonged to two different parties!).In this way the candidate who received more than
one half of the valid votes cast was to be declared elected as President. The seeds were thus
sown for the emanation of turncoats while the candidate for Presidency had a strangle hold on
his political party.

There was a complicated procedure laid down to be adopted in case the office of the President
fell vacant. In the USA the Vice President filled the vacancy. But the 1978 Constitution had no
provision for a Vice President. Instead in the event of a vacancy the Parliament was to electone
of its members by a simple majority to function as President for the unexpired period of the
vacated office. The Prime Minister could act during the pendency of this election only upto a
maximum of one month. There are other exigencies specifically laid down during which the
Prime Minister could act temporarily. But why did the 1978 Constitution not designate the Prime
Minister as the Vice President just like how USA designated the President of the Senate as the
Vice President of the United States”?

This is where reasons of political expediency of PM/JRJ appears to have come into play.
Dr.N.M.Perera pointed out during that period that PM/JRJ was more interested in the politics of
his party rather than the future of this country. He pointed out that there was antipathy towards
Ranasinghe Premadasa (who later became President himself) at that time among the members
of the UNP in appointing him as Prime Minister. But since Mr.Premadasa had his own grass
root following in the UNP, he said, any attempt at sidelining Mr.Premadasa may have led to arift
in the Party and therefore in order to placate the Premadasa Group as well as the anti Premadasa
Group, PM/JRJ reduced the powers of the Prime Minister to a great extent and also allocated
only temporary officiation as President who need not then be Prime Minister Premadasa who
would act for him.

Even in the removal from office of the President before the expiration of his allotted time
span a very complicated and difficult procedure has been laid down. Article 38 (2) of the 1978
Constitution states as follows:

Article 38 (2) - “(a) Any Member of Parliament may by a writing addressed to the Speaker
give notice of a resolution alleging that the President is permanently incapable of discharging
the functions of his office by reason of mental or physical infirmity or that the President has
been guilty of —
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. intentional violation of the Constitution

ii. treason

jii. bribery

Iv. misconduct or corruption involving the abuse of the powers of his office or
v. any offence under any law involving moral turpitude

and setting out full particulars of the allegation made and seeking an inquiry and report
thereon by the Supreme Court.

(b) No notice of such resolution shall be entertained by the Speaker or placed on the
Order Paper of Parliament unless it complies with the provisions of sub-paragraph (a) and -

I. such notice of resolution is signed by not less than two-thirds of the whole number of

Members of Parliament or

ii.such notice of resolution is signed by not less than one half of the whole number of
Members of Parliament and the Speaker is satisfied that such allegation or allegations
merit inquiry and report by the Supreme Court.

(c) Where such resolution is passed by not less than two-thirds of the whole number of
Members (including those not present) voting in its favour the allegation or allegations
contained in such resolution shall be referred by the Speaker to the Supreme Court for

inquiry and report.

(d) The Supreme Court shall, after due inquiry at which the President shall have the right
to appear and to be heard, in person or by an Attorney at Law, make a report of its
determination to Parliament together with the reasons therefor.

(e) Where the Supreme Court reports to Parliament that in its opinion the President is
permanently incapable of discharging the functions of his office by reason of mental or
physical infirmity or that the President has been guilty of any of the other allegations

contained in such resolution, as the case may be, Parliament may by a resolution
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passed by not less than two thirds of the whole number of Members (including those

not present) voting in its favour remove the President from office.”

It would be seen that the process of removal of the President has thus been designed to

make its successful exercise well nigh impossible.

One wonders what would be the status of the Attorney General in such an inquiry before the
Supreme Court. Further, the question arises as to whether the Parliamentarians who moved the
resolution against the President would be deemed to be complainants entitled to the services of
Lawyers to present their case. What is curious in this whole exercise is that notwithstanding the
signatures and votes of two-thirds of the full membership of the Parliament against the incumbent
President deliberately and openly revealed, if the Supreme Court reports that the allegations
have not been established, then the Speaker would have to report to Parliament the decision of
the Supreme Court and the whole drama would have to come to an end whatever might be the
perception of the Parliamentarians. But surely a two-thirds anti-President vote would imply a
loss of confidence in the President and his policy? How would a President continue to function
to the nation’s good in such a charged atmosphere of allegations and counter allegations?
When this country was called Ceylon we had the tradition of Dudley Senanayake resigning from
the post of Prime Minister when he was compelled to increase the price of rice by 25 cents and
six people were unfortunately killed in the protests that followed. Buttimes seem to have changed.
Do not these provisions which complicate procedures and seem to have been designed to
ensure continuity in office of the “ruler’(Rajathuma), echo the sentiments expressed in “The Prince”
by Machiavelli?

Surely if two thirds of the membership in Parliament subscribes to a motion for the removal of
the President for stated reasons and if this majority can substantiate those allegations in open
Parliament and register their verdict should the country be saddled with expenses and
inconveniences of carrying out the procedure laid down in our Constitution? And why should the

sordid details of the President’s misdemeanours be brought to light in the Court House?

This brings us on to the state of the Law under the Constitution pertaining to the Judiciary. It
is important to examine whether there are provisions in the Constitution which favour the interference
by the Executive vis a vis the Judiciary. A Constitution tailor- made for the enhancement and the
stabilizing of the power of the Executive President must no doubt have such secretinnovations.
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In this regard a word relating to the Office of the Attorney General may not be out of place
here. The Attorney General is the first Law Officer of Sri Lanka and the chief legal adviser to the
Government. He and his officers are legal advisers of the national Government of which the
Executive President is the head. The close relationship between the Attorney General's
Department and the Presidential Secretariat is thus visible. The relevancy of this would be
referred to anon.

Dr.Colvin R. de Silva once pointed out “in the field of independence of the judiciary and of
judicial independence it is the upper echelons of the judiciary that most matter being the final
guardians of such independence against executive intermeddling and even legislative invasion.”
(Socialist Nation of 09/08/1978).The new Constitution provided for a transitional provision (Article
163) whereby all judges of the Supreme Court and the High Court established by the
Administration of Justice Law No: 44 of 1973 holding office on the day immediately before the
commencement of the Constitution ceased to hold office thus ensuring that thence onwards
the appointments to the Higher Judiciary could be kept within the Executive President’s control.
Since then there has been an unhealthy practice of appointing comparatively very young State
Officers from the Attorney General’s Department to the Higher Judiciary in large numbers thus
effectively debarring older and experienced Original Court Judges as well as members from the
Unofficial Bar entering and /or reaching the higher echelons of the Judiciary. By virtue of their
long stint at the Attorney General’'s Department these Judges carry with them a conditioned
reflex which favours the State generally. They are also necessarily quite close to the Executive
by virtue of their having had to hobnob with politicians during the course of their day to day
official life at the Department. Today the Supreme Court consists of more than eighty percent of
Judges who entered the Higher Judiciary directly from the Department. They have had no
experience at the Original Courts specially the Civil Courts, except for some who came up from
the High Courts which mainly did Criminal cases at the time they were recruited from the Attorney
General’'s Department. | had noticed the ability to appreciate the nuances of Civil Law notably

lacking among these recruits from the Department when | was on the Bench.

Disputes arise among people inter se as well as between the State and the People. Itis my
contention that the Executive has in recent times with ulterior motives given State Officers many
concessions unavailable to Original Court Judges and others such as to do higher studies
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abroad while in service, in order to thrust youngsters from the Department to the Higher Judiciary
thus preventing the influx of 'too many’ Original Court Judges and members of the Unofficial Bar
who might have been perceived as closer in their approach and attitudes to the points of view
of the People rather than to the State.

It is to be noted that Article 164 categorically stated that all minor judicial officers and such
officers and employees could continue in service or hold office on appointment under the same
terms and conditions as before (the Constitution came into effect).But why were judges of the
superior courts handpicked to “cease to hold office?” Would it not have given the President the
liberty to pick and choose for appointment to the Higher Judiciary those favourable to the
Executive, leaving out others?

It might be argued that in the United States the appointments to the Supreme Court are
made by the President. There is a glaring difference. The President of the United States it must
be noted is hamstrung by the concurrent power of approval conferred by the Constitution on the
Senate. The Senate does not toss aside its obligations as a mere formality. That august body
delves deep into the integrity, moral uprightness and the general demeanour of the President’s
nominee. Until the passing of the Seventeenth Amendment to our Constitution the discretion of
the President with regard to the appointing process was absolute. Of course the presentincumbent
in office is circumventing the Constitutional Council designed by the Seventeenth Amendment
which was tasked to vet the President’s nominees. That he could so circumvent underlines the
power of the Executive Presidency.

The role of the Attorney General and so-called independent Commissions of Inquiry in relation
to the Executive Presidency came into focus recently. The International Independent Group of
Eminent Persons (IIGEP) who were invited by the current Executive President himself from a
number of Countries to observe the work of the Commission of Inquiry to Investigate and Inquire
into Serious Violations of Human Rights, in their final Public Statement released before
withdrawing from their responsibilities in disgust said as follows “An astonishing event occurred
in November 2007 at the plenary meeting held between the Commission and the IIGEP.A
letter dated 5th November 2007 from the Presidential Secretariat and addressed to the
Chairman of the Commission was revealed to the meeting. It stated that: "'The President did

not require the Commission to in any way consider, scrutinize, monitor, investigate or inquire
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into the conduct of the Attorney General or any of his officers with regard to or in relation to any
investigation already conducted by the relevant authorities”. The report goes (vide page 13
under the heading (a) The role of the Attorney General):-on to say “/t was the single mostimportant
event prompting the IIGEP to decide shortly thereafter that it should bring its presence in Sri
Lanka to an end’! In this case the IIGEP had been expressing its concern about the role of the
Attorney General from the very beginning of its work saying there was a fundamental conflict of
interest since the Attorney General while being legal adviser to all levels of the Government
including the armed and security forces and the police was at the same time potentially in the
position of being a subject of the inquiry where the incriminating hand by the dependents of the
victims pointed at the armed services, police and para military armed units.

It would therefore not be wrong to conclude that the Executive Presidency is in a position to
interfere with the Judiciary on account of its close relationship with the Attorney General's
Department. There are many other areas such as elections conducted under the proportional
representation system where the secret manipulation to confer extraordinary powers on the

Executive are visible. This short article has limited scope.

Executive power under the 1978 Constitution, which is the Constitution still in vogue with
many amendments so far, is reposed absolutely in the President. But the checks and balances
on his arbitrary activities have been effectively blunted. The office has all the hallmarks of a
veritable dictator. The desire to hold on to power by any means seems to have motivated the
enactment of the existing constitution which was passed effectively with the help of the steamroller
maijority that JRJ enjoyed during his tenure of office. Use of violence, deception, and unethical
means characterized JRJ's tenure in office. He effectively established a constitutional structure
which appeared democratically feasible but in actual fact was a design for dictatorship. His
deception lies in his successful enactment of the present constitution. The office of Presidency
in the hands of unscrupulous incumbents could no doubt pave the way for a dictatorship vestiges
of which are already visible today.
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“ABOLITION OF DEATH PENALTY”

- M.ELANCHELEYAN

I.INTRODUCTION

The death penalty is controversial issue in international Human Rights Law; International

Humanitarian Law and International Criminal Law.
Whether the death penalty should be abolished?

Whether the abolition of death penalty is established as a customary law and developed as
peremptory norms of Jus cogens,

According to the ICJ statute Art 38, defines three primary sources of international Law, such
as treaties, international custom and general principles of law recognised by civilized nations.
And further subsidiary sources or judicial precedent and Opinio juris,

Art 53 of Law of Treaties (Vienna Convention) speaks about ‘peremptory norms of jus
cogens.This paper discuss international human rights standards relating to death penalty,
international norms of the issue of the death penalty with regard to part of International Customary
Law, Law and practice of Adhoc tribunals and ICC: Regional human rights standards and
Domestic approach of imposition of death penalty.

ILINTERNATIONAL HUMAN RIGHTS STANDARDS RELATING TO THE PENALTY
A) TREATIES:

The read source of the treaty obligation is the fundamental international Law norms of pacta
aunt Servanda. According to this norm a state that becomes a party to a treaty is bound to carry
out the duties established by those treaties.Pacta sunt Sevanda is binding on all states in their
treaty relations regardless of whether or not they currently consent to it
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The universal declaration of Human Rights' (Non binding)that ,Every one has the right to life
and security of person ;prohibited torture; right of an effective remedy by the competent national
tribunal and presumed to be an innocent until proven guilty according to the law in public Trial.

But there is no provision about death penalty.

But the covenant on Civil and Political Rights provides that the right to life is inherent and in
countries which have not abolished the death penalty, sentence of death may be imposed only
for the most serious crimes in accordance with the law enforce at the commission of the crime

and this penalty can only be carried out pursuant to a final judgment by a competent Court?.

The another important provision® is Non devogable Rights’; such as right to life; torture; slavery;
no one shall be imprisoned merely on the ground of inability to fulfil a contractual obligation;
every one shall have the right to recognition everywhere as a person before the law; No
retrospective Law unless otherwise against to the ‘general principles of Law recognized by the

community of Nations etc; Even inspite of Emergency. No derogation is admissible.

The second optional protocol*to the covenant on Civil and Political Rights refers the abolition

of death penalty .It was controversial and also optional, as its title indicated.

The Human Rights committee interpreted the Art 6 Para 2 of the ICCPR is considered as
‘Jurisprudence’

Art 6 Para 2 provides that the death sentence may only be imposed for the “most serious
crimes “ In case No Lubuto Vs Zambia(No 390/1990)° the complainant had been convicted and
sentenced to death for aggravated robbery with the use of firearms. The committee, considering
that in the particular case no one had been killed or wounded and that the court under the
applicable Zambian Law could not take these elements into account when sentencing, was of
the view that the mandatory imposition of the death penalty under those circumstances was in
violation of Art b Para 2 of ICCPR. In 1994, the UN Human Rights Committee; declared, that the

execution by means of the Gas chamber in California was contrary to the ICCPR.®

The optional protocol to ICCPR which creates the individual petition mechanism before HRC
says ‘nothing about provisional measures. But committee delivers provisional (interim) measures

under the rule 86 of the rules of procedures. In July 2001,its view on a series of application from
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Sierra Leon where petitioners were executed by firing squad despite an interim measures
requests from the committee, it wrote “the state party would be committing a serious breach
would be committing a serious breach of its obligations under the optional protocol if it engages
in any acts which have the effect of preventing or frustrating consideration by the committee ofa
communication alleging any violation of the covenant, or to render examination by the committing

moot and the expression of its views nugatory and futile””

The Interior measures were used in death phenomenon cases and extradition’s cases to
protect the right to life of the victim.

The covenant protects that...."sentence of death shall not be imposed for crimes committed
by persons below eighteen years of age and shall not be carried out on pregnant women.®But
CEDAW convention has no provision about the execution of death penalty to the pregnant women.®

CRC

Under the convention on the Rights of the child; Art 37 provides' that “state parties ensure
that no child shall be subjected to other cruel, inhuman or degrading treatment or punishment.
Neither capital punishment nor life imprisonment without possibility of release shall be imposed

for offences committed by persons below 18years of age.
TORTURE CONVENTION

In the convention Against Torture" provides that it does not...Include pain or suffering arising
from, inherent in or incidental to lawful sanction .The “Lawful sanction” means that it should be

international standards and safeguards.

The right to life as set-out in the text of the international covenant on Civil and Political Rights'
have not been construed as prohibiting the use of the death penalty parse; however itis followed
by series of clauses, which restrict its use and encourage abolition. The second optional to the
ICCPR aiming at the abolition of the death penalty, parties to the protocol undertake that no one
within the state’s Jurisdictions will be executed'®. The only exception is provided for the
implementation of the death penalty during wartime for a conviction for War Crimes'. Parties
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must submit reports on implementation to the UN Human Rights Committee. The provision is
made for complaints by state parties's and individuals on a limited basis'®.

In the regional Level the sixth protocol to the European Convention on Human Rightsin 19857,
concerning the abolition of the death penalty, and additional protocol to the American Convention
on Human Rights to abolish the death penalty'®. Now protocol 13 of European convictism has
been signed by all members to abolition of death penalty in all circumstances [peace & warl.

We discuss the other important convention during armed conflicts. The convention for the
prevention and punishment of the crime of Genocide imposed a duty on states parties to make
genocide a criminal offence; but declared only that there should be “effective penalties’?,

The Geneva Convention relative to the protection of civilians in time of war?' created yet
another category of international offences which it labelled “ Grave breaches “. The convention
said that “effective penalties” also were to be imposed for these acts.

According to the statics published by Secretary General? of the United Nations approximately
two thirds of the world’s countries have abolished the death penalties. Nearly seventy have
confirmed this important development by subscribing to international legal instruments that our
law capital punishment and prevents its reintroduction.

According to the ICJ statute (source of law) ,the Treaty is one of the sources of law. The
maxim 'Pacta Sunt Sevanda'is at the core of treaty law, It embodies a widespread recognition
that commitments publicly, formally and (more or less) voluntarily made by a nation should be
honoured .According to the Art 26 Vienna Convention on treaties _that “Every treaty inforce is
binding upon the parties to it and must be performed by them in good faith. Art 52 of Vienna
Convention states that treaties are avoid if its conclusion has been procured by the threat or use
of force...”

B) ARE THE INTERNATIONAL NORMS ON THE USE OF THE DEATH PENALTY PART
OF INTERNATIONAL CUSTOMARY LAW?WHAT ABOUT JUS COGENS?

The International customs and general principles of law recognized by civilized Nations.

The landmark Judgment in PAQUETE HABANAZ case held:
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a) By an ancient ‘usage’ among civilized nations, beginning centuries ago and gradually

ripening into a rule of international law.

b) International law is part of our law and must be ascertained and administered by the
courts of justice. For this purpose where there is no treaty and controlling executive or legislative
act or judicial decisions, resort must be had to the custom and usages of civilized Nations.

Chancellor Kent says... The opinion of eminent statement and writings of distinguished Jurists
are regarded as of great considerations on questions not settled by conventional law. Mr. Justice
this Court all the laws of Nations it rest upon the common consent of civilize communities. It rests
the rule of exemption of coastal fishing vessels on consideration of humanity to a poor and
industrious order of men and (on) the mutual convenience of fishing vessels.

Historically, the nortion of basic rights of the human person and fundamental rights have helped
establish the “ergo omens” principles; which is so crucial to ensuring respect for human rights.
Eventually, they may contribute to the crystallization of some rights through custom, or treaties,
into hierarchically superior norms, as in the more developed natic;nal legal systems.

In the Barcelona Traction case of 1970%, the ICJ Acknowledged the concept of rights ‘erga
Omnes'’ the ICJ observed that...."An essential distinction should be drawn between the obligations
of a state towards the international community as a whole in view of the importance of the rights
involved, all states can be held to have a legal interest in their protection, they are obligations
‘erga Omnes’.In an obiter dictum in this case ICJ referred to,’ basic rights of the human person
including prohibition of slavery and racial discrimination and the prohibition of aggression and
genocide which it considered to be the concern of all states.

The matter of argument of ‘erga Omnes’ regarding ‘abolition of death penalty is that the

a) All Europeans countries abolished the death penalty in time of peace and war
(Protocol13)

b) 70% of the countries ratified the protocol of the covenant.
c) Adhoc Tribunals excluded the death penalty®.

d) ICC excluded the death penalty?.
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A special problem is the existence or non-existence of the category of 'diritto spontaneo or
‘instant customary law’, which has been brought to the forefront by Roberto Ago and Bin
cheng? . The possibility of ‘instant customary International law based upon opinion juris only without
the requirement of any practice, however has remained a matter of dispute. The problem of the
‘persistent objector’, can a disagreeing state ultimately and indefinitely remain outside of new
law accepted by the large majority of states?2®

This conclusion leads to the question whether a state that objects to a norm, can be exempted
from, it. The so called ‘persistent objector’ rule provides that, if a state objects to the establishment
of a norm while itis becoming law and persistently objects up to the present ,itis exempt from that norm.

The exception is, some norms are fundamental and constitutional while others belong to a
special class and are exempt from the persistent objector rule. For example Jus cogens are
binding on all states this category is distinguished from ordinary international law, because itis based
on national law propositions applicable to all legal systems, all persons or the system of

international law.

If)C) SUBSIDIARY SOURCE OF INTERNATIONAL LAW ON THE QUESTION OF THE
USES OF THE DEATH PENALTY.

Il) C) (i) JUDICIAL PRECEDENT

The question whether a valid distinction may be made between the Acknowledged in humanity
of an undue delay in the execution of a death sentence and inhumanity of the sentence.

There are several Views' regarding the ‘death penalty and Death-row-phenomenon delivered
by Human Rights Committee. The Caribbean common wealth countries are following the ‘views'
of the Human Rights Committee as Jurisprudence. The pratt and Morgan Vs Jamaica; Kindlev
Vs Canada etc are based on ‘death-row — phenomenon. Is it considered as judicial precedent?
The answer is not; because the HRC is nota Court of Law. Itis not delivering Judgment.

The ICJ delivered ‘provisional measures "It is considered as a judicial precedent?
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1)(C) (i) (a)THE ICJ RULING AGAINST THE USA:IS IT REALLY ABOUT THE DEATH
PENALTY?IS IT JUDICIAL PRECEDENT?

There are two ICJ interior measures against USA relating to Vienna consular relations

convention of 1963.

In the Breard Case? the Paraguay filed on application in the ICJ in the Hage, instituting
proceedings against the United States and alleging a breach of the Vienna Convention. The ICJ
indicated as a matter of urgency provisional measures that the United States should take to
avoid the execution scheduled for that week, the Governor of Virginia.

But the other case is interesting that the supreme court of USA has carried out the ICJ’s

provisional measures.

In the Lagrand case® ;it was held.. for the first time the ICJ clearly states ,that provisional
orders ,itissues under Art 41 of the ICJ statute have binding effect, and that parties have a legal
obligation to adhere to such orders. This is intertwining of this structural charge with another
highly controversial issue in international law that of capital punishment under Art 36 of the Vienna

Convention on consular post of such foreign nationals state of the detention.

The ICJ issued provisional measures on March 3, 1999 ordering the USA to take all measures
at its disposal to ensure that Walter lag rand is not executed pending the final decision in
proceeding” and stating that the United States should inform the Court; of all measures which it
has taken in implementation of this order. The ICJ also ordered the USA Govt to transmit the
order to the Governor of Arizona. Germany immediately appealed to the USA Supreme Court,
which refused to exercise its jurisdiction to enforce the ICJ’s order. Later that day Walter Lagrand
was executed. Two years later the ICJ issued final judgment in the Lagrand case. The court held
that the USA violated Art 36 of the Vienna Convention with respect to both Germany and Lagrand.

These Judgment and provisional; measures shows;
a) Vienna consular relations convention has not been followed.

b) Violating the above mention convention and deprived the right to life of foreign national.
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c) Interim measures to protect the Victim from execution of death penalty[temporary]

d) Ifthe final judgment delivered ,that the state violates the Vienna consular relation convention
.the Victim and the State of the Victim can challenge that the criminal trial is not fair trial &
moves for Re-Trial OR DISCHARGE ON ‘Error on Law’

The question is that the ICJ’s Judgment for Vienna consular relations convention be considered
as judicial precedent? Is it directly involved for death penalty?

My Answer is that the Court should follow the ‘Laws’; is it fair-trial? Whether the Judgment is
final and conclusive? The ICJ’s judgment is ‘Judicial precedent’ of Vienna consular convention
and for provisional measures for death penalty.

In Regional system (IACHR) is considered as a ‘Jus cogen’ (of the region only) of juveniles of
death penalty.

The proper judicial precedent not established nor established in International Law regarding
the abolition of death penalty.

I (C) (i) ACADEMIC WRITING

The opinion juris is one of the sources of Law under the Art 38 of the ICJ statute . The opinion
juris is fastest developing source in international arena. In the abolition of death penalty, the
opinion juris promotes as ‘jus cogens’.

The leading another for capital punishment; William Schabas®' Chronicles the modern history
of capital punishment in international sphere. Schabas advances two principal claims that

a) Since the Second World War limitations placed on the issue of the death penalty have
increased dramatically.

b) Thatthe day when abolition of the death penalty becomes a Universal norm, entrenched
not only by convention but also by custom and qualified as an imperative rule of jus cogens, is
undeniably in the foreseeable future ,on the other hand public opinion (in USA)is controversial.
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William A.Schabas®? criticized that the practice of capital punishment with the USA now
provokes concern and condemnation in many parts of the world. The USA and Japan are only
developed countries to retain this barbaric sanction capital punishment has fallen into disuse as
a part of criminal law in virtually all of Europe, most of Latin America and much of Africa. It is
excluded the ICTY ICTR and ICC.

I1 (C) (iii) UN GENERAL ASSEMBLY RESOLUTIONS AND OTHER SAFE GUARDS.

The member states of the UN have also addressed use of the death penalty in a human
context. In 1994, the UN passed a resolution guaranteeing certain protections for individuals
who have been sentenced to death®®. This resolution not only provides certain protections for
people sentenced to death ,but also provides regulation for the use of the death penalty such as
impose death sentence for the commission of the most serious crimes and prohibits death
penalty to under 18,pregnant woman, new mothers and insane person. '

The United Nations sub commission on the protection and promotions of human rights, in its
August 2000 resolution, called upon, all states abolish the death penalty for those under eighteen
atthe time of the offence, a statement of clear relevance to United States®.

United Nations human rights monitoring bodies such as the special Rapporteur on Extra
Judicial Summary and Arbitrary Execution®® and the High commissioner for human have also
taken-up special measures®,

The customary norms often reflect a general practice of government accepted as law. The
Govt practice in negotiating and approving international instruments has been accorded an
increasingly important role in the development of customary law.

In the human rights field wide acceptance of treaties, declarations, resolutions and other
instruments arguably has become more significant than traditional practice in creating law. The
Art 38(i)(C) of the International Courts statute, which directs the Court to apply “the General
principles of Law recognized by civilized nations.”

A customary norm binds all Govt, including those that have not recognized it so cong they
have not expressly and persistently objected to its development.
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In the Vienna Convention on the Law of Treaties 1969 defines in the Art 53% provides “that
for the purpose of the present convention ,a per-emptory norm of general international is a norm
accepted and recognized by the International community.

The Above mentioned explanation that the ‘Abolition of death penalty” is established as

customary law on the following grounds.
a) Fulfilthe ICJ Art®®
b) Art53 of the Law of Treaties
c) Adhoc tribunal statutes

d) ICC code.

Ill) THE LAW AND PRACTICE OF THE WAR CRIMES TRIBUNALS (INCLUDING ICTY
JCTR .ICC ON THE QUESTION OF THE USING THE DEATH PENALTY.

The international Military tribunal at Nuremberg was authorized to impose upon an individual
convicted of crimes against humanity the sanction of death or such other punishment, Julius
Stretcher was found guilty of war crimes as well as crimes against humanity®. No defendant at
Nuremberg was sentenced to death for crimes against peace. Their heads struck the platform
as the scaffold’s trapdoor opened and rather than breaking their necks, they probably ‘died of
slow strangulations.

In Tokyo Tribunal“® six of the accused were sentenced to death. The control council law No.10*'
provided that war crimes against peace and crimes against humanity could be punished by
death.

The Eichman Trial*? which was close link with Nuremberg and Tokyo Trials. In this trial that
Adolph Eichman ,who was found guilty by the tribunal in Jerusalem in 1961,and sentenced to
hang Eichman'’s sentence was based on the Nazi and Nazi collaborators (Punishment Law
1950 Law 5710/1950) which made the death penalty mandatory for conviction under Israel’'s
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1950Genocide Law. The court ordered the death penalty,” for the punishment of accused and
the different of others the maximum punishment authorized by law had to be imposed. Victor
Gollancz*® later wrote that; ‘for a court of three mortal Judges to award death to such a man on
the ground of compensatory justice is to trivialize in a manner most grievous the crucifixion of

the whole people.
The following questions are before us...
a) Are these War Tribunals against the Doctrine of Natural Justice?
b) Isthe Retrospective legislation against the Doctrine of Natural Justice?

c) Were the ‘War Crimes’, crimes against peace and crimes against humanity established

as a “Customary International Law” in 19457

d) Was Genocide established as a Customary Law in 19457

The following questions are before Israel...

a) Was Israel existed before 19487

b) Was 1950 Genocide legislation of the state of Israel applicable to Eichman case?

¢) Could mandatory sentence be imposed to Eichman?

Are these war crimes Trials constitutes as free and fair Trial?

The simple answer is that the ‘retrospective’ laws are against the Doctrine of Natural Justice.

The war crimes, crimes against peace and crimes against humanity could not be established

as Customary Law in 1945.
It was not fulfilled the ‘principled’ such as of Paquete Habana Judgment or ICJ Art 38 principles.

The ICCPR provides the clear example. Art 15* provides that ‘No one shall be held of nay
criminal offence on account of any of omission which did not constitute a criminal offence, under
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national or international Law, at the time when it was committed’. Proviso ...was criminal according
to the general principles of law recognized by the community of Nation.

The Nuremberg Tribunal and Tokyo Tribunal were established after the ‘world war’ the former
Yugoslavia Tribunal and Rwanda Tribunal were established after ‘cold war’. The recent adhoc
Tribunals have excluded the ‘death penalty’.

According to the statute of the International Tribunal for the former Yugoslavia which covers
grave breaches of the Geneva Convention of 1949, Violation of the Laws or custom of war,
Genocide, crimes against Humanity, individual responsibility and concurrent jurisdiction excluded
the ‘death penalty’.

The statute of the international Tribunal for Rwanda provides; prosecute persons committing
Genocide, crimes against Humanity, Violation of Art 3 common to the Geneva Convention and
of Additional protocol, and many Article in the ICTR, statute are identical with the equivalent
articles in the ICTY statute including the enforcement of sentences.[Excludes death penalty].

The Yugoslavia’s criminal legislation provided for capital punishment in the case of genocide
and crimes against humanity ,although the death penalty was abolished in Slovenia ,Croatia
and Macedonia in 1990 and 1991 and Bosnia in 1995.The statute of the Adhoc tribunal contain
brief provision dealing with sentencing, proposing essentially that sentence be limited to
imprisonment[There by tacitly excluding the death penalty]*s.the Secretary General's report to
Security council proposing the draft statute for the former Yugoslavia Tribunal States :the
International Tribunal should not be empowered to impose to death penalty*s.

The Rwanda has not imposed capital punishment since 1982 and 1992; President
Habyarimana systematically commuted all outstanding death sentences®’. According to the UN
Secretary General, since Rwanda has not conducted executions for more than ten years, itis
now considered defacto abolitionist state®. In the 1993, Arusha peace accords which have
constitutional force in Rwanda , the Government pledged to ratify the second optional protocol
to the ICCPR aiming at the abolition of death penalty, although it has not yet formally taken this
step. In August 1996 Rwanda’s national assembly enacted legislation aimed at facilitating
prosecutions of the more than 80,000 persons detained for participation of Genocide*®. The
new statute classifies offenders and in an extremely generous gesture, excludes the death penalty

PO

Digitized by Noolaham Foundation.
noolaham.org | aavanaham.org



PO Fpi-2009 PO 0%

for all but the instigators, planners and organizers of Genocide®. Thus the many ten of thousands
of followers who pursuant to Ordinary Rwandan Law would be subjected to the death penalty are
now spared the treat of capital punishment. The suppression of capital punishment in the case
of such offenders by the new Rwandans legislations is a welcome development that sits squarely
within an important and rapidly emerging trend within the African Continent®'.

The Rwanda domestic legislation is implied influenced by international war crimes Tribunal
Rwanda. Itis great Victory to UN to ‘abolish death penalty’ and maintain the ‘equal punishment’
in Adhoc Tribunal Rwanda and Rwandan Domestic legislation as well.

ICC

The another recent development of the UN is establishment of International Criminal Court. The
statute covers the Genocide ,Crimes against Humanity ,war crimes , elements of crimes and
especially this statute excludes the ‘death penalty’.

The ICTY ICTR and ICC exclude the death penalty.

Prosecutor Vs Tadic® and Prosecutor Vs Akayesu® were imposed life imprisonment in both
Adhoc Tribunal.

The important question is before us.

The majority of states has signed and ratified the abolition of death penalty (through treaties
and protocol).Can the USA ,Russia ,China ,India, Japan make argument that the abolition of
death penalty is not a customary law?3 billion people are living these countries!

142 Countries have ratified the ICCPR. Nearly 46 countries had ratified the 2" optional protocol
to the covenant the Europe has ratified the protocol 6 and 13 of the ECHR.

First of all we must consider that the death penalty is imposed to individual. If so, 3 billion
people are facing the death penalty.

At this stage; is Abolition of death penalty customary law? Or nearly 2/3 countries ratified [the
covenant, protocol & Europel abolition of death penalty; be considered as Customary Law?
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The interesting one is if the individual commits murder, he will face death penalty. If the individual

commits war crimes in International Human Rights Law, he if so, is it customary law?

IV) REGIONAL HUMAN RIGHTS STANDARDS TO THE DEATH PENALTY

4.1. AFRICAN CHARTER

The charter provides that the human being is inviolable. No one may be condemned for an
act or an omission which did not constitute a legally punishable offence for which no provision
was made at the time it was committed. Punishment is personal and can be imposed on the
offender™.

4.2. THE POSITION OF DEATH PENALTY IN EUROPEAN CONVENTION.

The protocol 6% to the convention for the protection of Human rights and fundamental freedoms
concerning the abolition of death penalty stipulated that the death penalty shall be abolished but
it stipulated further that ‘A state might make provision in its law for the death penalty in respect of
acts committed in times of war or of imminent threat of war®’ now this was settled by the council
of Europe through protocol 13°%". The protocol 13 abolishes the death penalty even in war time.
According to the protocol 13 that ‘the death penalty shall be abolished and no one shall be
condemned to such penalty or executed and further stated that ‘no derogation from the provisions
of this protocol shall be made under Art 15 of the convention. It is amply proves that the council
of Europe has abolished the death penalty totally and recognized the right to life as “non-derogable right”

The landmark judgment was delivered by the commission and court of European Human
Right, regarding the ‘death-row-phenomenon’. The ‘Soering’ case held; that the unanimous
judgment of the European court of Human rights®, that ‘great Britain’s Extradition of the applicant
to the united states to stand trial for capital murder, an offence punishable under the applicable
Virginia law by death or imprisonment for life> would violate the prohibition against ‘inhuman or
degrading treatment or punishment’®.

The important factors were taken by European commission in this case. Five factors alleged
by Soerings to have raised the ‘death-row-phenomenon’ to the level of inhuman or degrading
treatment or punishment in this case.

SOOI 00%%
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a) Delays in the appeal system
b) The fact that his age and mental condition might not be taken into account in

determining the sentence
c) The conditions of detention on death-row in Mecklenburg centre
d) The execution procedure

e) The possibility that he would be extradited to Germany, where the death penalty had
been abolished?’

The European convention on human rights is silent on the issue of provisional measures to
interim order to death penalty, although European commission on human rights once tried fill the
gap with a provision in its internal regulation. The European convention on Human Rights provides
‘total abolition of death penalty and the right to life is proved as ‘Legal right, constitutional right,
non-dirogable right and inalienable right®?.

4.3. INTER-AMERICAN CONVENTION

Art 4 of the American convention® specially concern the abolition of death penalty. Para 1
states "every person has the right to have his life respected”. No one shall be arbitrarily deprived
of his life; prohibits the use of death penalty in the following instances.

a) For political offences or related common crimes

b)  On pregnant woman; children; under the age seventy

c) For‘crimes’ which are not ‘the most serious’

Under the Additional protocol® no ratifying country may impose the death penalty on any

person within its jurisdiction. In addition, ratifying parties cannot make any reservation to the
additional protocol.
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The American convention on Human Rights® is the only instrument to state clearly that its
principal adjudicative body, the inter-American court of Human Rights has the power to ‘order’

provisional measures.

In case 9647 (Roach)®® the petition alleged that US execution of juveniles violated not only the
right to life but also protection for children and prohibition of cruel, infamous or unusual
punishments petitioner urged the commission to find that customary international law proscribes
execution of juveniles, pointing to the prohibition of juvenile execution in several treaties, including
the American convention and widespread practice of governments in abolishing juvenile
execution. Petitioners asked the commission to use that customary norm in interpreting the
American Declaration as prescribed by Art 31 of the treaty on Vienna convention.

Moreover, the commission commented that the US had protested the emerging norm by
proposing a reservation to Art. 4 of the American convention designed to preserve current US
practice of capital punishment including execution of juveniles.

The commission stated that due to this protest the U.S could not be bound by norm. The
commission noted that “if the norm attains the status of jus cogens, the norm binds all states,
even protesters. The commission did find that a jus cogens norm prescribing the execution of
children exist among the OAS member states.

Another case before commission was case No 10031%” Willie Celestine; the petitioner alleged
that the U.S violated three provisions of the American Declaration.

a) US arbitrarily deprived Celestine of his right to life; because Louisiana applies the
death penalty in a racially discriminatory manner.

b) Denied impartial hearing because his jurors were selected based on their willingness
to impose the death penalty

Butin 1989 the commission decided against the Celestine, finding that the petitioner failed
to establish an adequate factual basis for their claim of discrimination.

The In the William Ardrew Vs USA® held; that the US violated the right to life, right to equality,
right to impartial learning.
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The American commission delivered several judgments that the “Abolition of juveniles exertion
is established as jus cogen in the region (OAS).

V. NATIONAL STANDARDS TO THE DEATH PENALTY EXAMPLES OF THE USE OF
THE DEATH PENALTY

Retentionist states include the Muslim states and many states from most other parts of the
world. Such significant countries as China, India, Japan, the Russian Federation and USA are
among the retentionist state.

In Islamic Law the Koran imposes the punishments of removing the hands of thieves. There
are other frightening punishments as well as ‘death by stoning for adultery. The law of the Talion
is applicable in murder and injury cases. Even today ‘apostasy’ is punished by death. Death is
considered preferable to ‘apostasy’. The Koran is very close to the rule of Talion and the balancing

of scales of Justice. These practices are considered barbaric by western standards.

The ‘Shavia’ at the time of the prophet was really an arm to assure success of the new religion
menaced by the intolerance of polytheism. All means had to be employed to protect it. War was
necessary to open countries to Islamic preaching and the fear of death would retain hypocritical
Muslims.

a) Situation in Iran

The Koran contained guidance on comprehensive range of matters involving morals, historical
analysis, a criminal code and precepts regarding the distribution of wealth, teachings on
community growth and spiritual values, and when a nation recognized and accepted the principles
of Islam, as the basis of its existence, Islamic percepts would be followed in resolving problems.
Flowerer in ‘Shiite’ canon Law the basic requirements governing the continuity of community
life, could be viewed in historical terms and the divine Laws could be interpreted and implemented
accordingly®®.

20ROV %
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The Human Rights committee states that “those found guilty must be held responsible and
provision making confession or other evidence obtained through torture or other treatment
contrary to article 7, inadmissible in court™.

In the punishment of stoning to death with respect to the penalty for adultery, the stones should
not be too large so that the person dies on being hit by one or two of them; they should not be so
small either that they could not be defined as stones”'. The purpose of crucifixion is the intentional
infliction to severe. Pain or suffering which may lead to death’?. The salmon Rusdic’s issue was

purely political with religious sentiments.

b) The United States of America as persistent objector:

This principle is implicated when considering complete abolition of the death penalty and the
United States position as a retentionist states. The United States has strongly ground to invoke
persistent objector status. The USA practice in sentencing convicted criminals to death evidences
its strong commitment to the death penalty as a meaningful and necessary tool of its criminal
Justice system.

While USA Supreme Court has been known to use international Law as a source of precedent,
it regularly interprets the fifth, Eighth, and fourteenth Amendments in cases which challenge the
constitutionality of death penalty overall, the USA has a long history of using the death penalty as
a means by which to punish its convicted criminals. Public polis in the USA reveal an overwhelming
support of the death penalty™ and presidential polity in the 1990,s has been to expand the reach
of the death penalty’.

The USA has recognized the binding nature of customary international law through the
constitution and subsequent Supreme Court decisions Art IV of the constitution of the USA
declares the constitution; Laws of the USA and treaties made under the authority of the USA to
be ‘the Supreme Law of the land’’®.

In Paguete Habana the Supreme Court sat as an international tribunal and applied customary
international law to invalidate the seizure of fishing vessels during wartime™. The court has looked

to international norms and comparative jurist prudence as source for “evolving standards of
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decency that mark progress of a maturity society in eighth Amendment analysis of whether a
particular practice is ‘cruel and unusual’’” the court relied on such norms in its ruling in Thompson
Vs Okalahoma that the exception of juvenile unclear the age of 16 violated the eighth amendment.
In the USA, the legitimacy of the death penalty as a method of punishment is primarily an issue
of the fifth, Eighth and fourteenth amendments’.

In 1972 a case Furman Vs Georgia the USA Supreme Court decided that the death penalty

was unconstitutional, for two reasons.
a) Itviolated the equal protection clause, because it was'discriminatory

b) Itviolated the due process clause because it was arbitrary and irrational™.

But the Supreme Court rethought the death penalty just a short time later. In Gregg Vs Georgia
the Supreme Court struck down mandatory death sentence as a violation of the frame work
established in Furman, but allowed the death penalty to stand as a potential method of punishment
if applied under the right circumstances®.

In Thomson Vs Okalahoma?®' four judges Plurality concluded that a death sentence for an
offender who was is at the time of his crime punishment under the Eight Amendment. In that
opinion Justice Stevens cited views, of the international community in reasoning that the death
penalty would “offend civilized standard of decency”. Justice Scalia argued in dissent that
international standard should never be imposed via the USA constitution. But in Stanford Vs
Kentucky® Justice Scalia stated “that the imposition of capital punishment on any person under
16 or 17 years; that such punishment does not offend the Eighth amendment’s prohibition against
unusual punishment; Justice Stevens delivered dissenting Judgment that in addition to national
Laws three leading human rights treaties ratified or signed by the USA explicitly prohibit juvenile
death penalties. There are strong indications that execution of juvenile’s offenders violates contemporary
standards of decency. A majority of states decline to permit juveniles to be sentenced to death.

C) African continent

ii) Zimbabwe

The catholic commission for justice and peace in Zimbabwe, a human rights organization®,

sought an order preventing the execution of four prisoners who had been sentenced to death for

2OV O%
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murder. It was alleged the executions would be unconstitutional in the light of the dehumanizing
factor of the prolonged delay between the date of sentence and proposed date of execution. It
was held; that any in ordinate death penalty and date of the confirmation by the Supreme Court
fall outside the responsibility of the accused. The inhumanity of the entire process was aptly
expressed by the Judge. “The prisoner is in a place where the sole object is to preserve his life
so that he may be executed”. It was consequently held; that the prolonged delays and the harsh
conditions of incarceration constituted an infringement of the constitutional right to be protected
againstinhuman treatment and the court made recommendations® shortly after the Judgmentin
the catholic commission case; the Zimbabwean parliament adopted an amendment to the
constitution providing that a delay in the execution of death sentence would not be a contradiction
of section 15 0f the declaration of rights {New sect 15(5)}. This judgment had been publicly
criticized by the Zimbabwean parliament and Government

The Zimbabwean parliament adopted an amendment. After the adoption of amendment to
the constitution the Supreme Court of Zimbabwe delivered land mark interpretation to the
constitution in the Nikomo and another Vs AG Zimbabwe& Others®, held; the Supreme Court is
not obliged to decline to exercise its powers, the adequate means of redress, which have to be
exhausted in terms of section 24(4) of the constitution. The other issue was whether the
amendment to constitution had the effect of extinguishing the pre existing rights of the applicants
to obtain relief for a violation of section 15(1). The court held:; that it did not In order to eliminate
superfluity, it held that section 15(6) of the constitution should be construed as excluding any
specific reference to a sentence death.

C (ii) South Africa

The reasonableness of limiting ones right to life where scant regard has been shown for
another’s right to life. Justifiability in an open and democratic society based on freedom and
equality is an altogether new concept in South African constitutional law.

The state Vs Makwanyane® Court held; South African constitutional court declaring capital
punishment to be cruel, inhuman, degrading and violation of the right to life.
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c) India

The Supreme Court of India enlarging the meaning and scope of the fundamental rights gave
a broad and liberal interpretation to life and personal liberty of a man (In Art 21 of the constitution).

In Varatheeswan Vs State of Tamil Nadu®” that any delay irrespective of a cause would be
dehumanizing. The court set a time limit of two years between sentence and execution after
which the accused could demand that the death sentence be quashed. This was rejected in
Sher Singh & others Vs the state of Punjab® where delay was regarded as ‘an important
consideration but no hard and fast rule were set; an approach confirmed by the Indian Supreme
Courtin Smt. Treveniben Vs state of Gujarat®. According to the Indian position; that the death
penalty is constitutional. But death-row-phenomenon should be considered by fair Trial.

We discuss the state practices of National jurisdiction the above mention National jurisdiction
are following different approach to use death penalty.

Is abolition of death penalty state practice? Is it established as customary law? E.g: China (1
billion), India (1 billion), Islamic countries (980 million); USA Russia and Japan (1 billion); nearly
4 billion out of 6 billion people are facing the death penalty through their national jurisdiction.
What is state practice?

VI) CONCLUSION

The conclusion remarks are following with two points.

a) Whether the ‘death penalty’ should be abolished?

b) Whether the ‘abolition of death penalty’ is established as a customary law and developed
as peremptory norms of jus cogens?

The answer for the first question is

a) The fair trial should be necessary. Prof. Li Buyun States (HKU 7.11.2002) that the
‘confession’is admissible in Chinese justice system. And No one knows the actual figures
of the Execution of the death penalty in China. Itis clear example that the right to life is
deprived by Unreasonable criminal justice system.
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b) The death penalty creates ‘cruelty’ the cruelty violates the right to dignity. The USA Supreme
Court accepted that the concept of human dignity is at the care of the prohibition of cruel
and unusual punishment by the eighth and fourteenth amendments.

c) The death-row-phenomenon is a ‘cruelty’
The Soerings case is an example for this issue. The lengthy imprisonment between the
impositions of death penalty should be followed under the UN standard minimum rules,
UN safeguard regarding the death penaity.

in people Vs Anderson Wright C.J held; in assessing the cruelty of capital punishment under
art 1, section 6 we are not concerned only with the ‘mere extinguishment of life, but with the total
impact of capital punishment, the cruelty of capital punishment lies not only in the execution itself
and the pain incident thereto, but also in the dehumanizing effects of the lengthy imprisonment
prior to the execution. Penologist and medical experts agree that the process of currying out
Verdict of death is often as degrading and brutalizing to the human sprits as to constitute

psychological torture
My view is as follows:
The imposition of death penalty is equal to ‘eye for an eye and tooth for a tooth’.

So the abolition of death penalty is necessary and the right to life should not be deprived by
procedure established by law.

My second argument is whether the abolition of death penalty is established as customary
lav' or jus cogens?

Art4 of the ICCPR provides; that the Right to life is non-derogable right. The non derogable
right is developed as peremptory norms of jus cogens,

Whether the right to life is absolute right or inherent right? The answer is negative. The right
to life is deprived by the procedure established by law.
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The death penalty is imposed by the competent court of Law. The abolition of death penalty is
developing as a customary law.

Treaties, customs, general principles and academic writings are promoting, ‘the Abolition of
death penalty’ to the state of customary law. The recent establishment of Adohoc tribunals and
ICC excluded the provision of death penalty. It shows that the abolition is developing in the

international arena as customary Law.

My argument is several countries are following double standard in national and international

as well.

Forexample USA, Russia and china are permanent members of Security Council. The Security
Council has established the adhoc tribunals for former Yugoslavia and Rwanda. The maximum
punishment is life imprisonment. These countries did not use the ‘veto power’ they are showing
to international that they are with international community for abolition of death penalty. On the

other hand, they are imposing death penalty in their countries.

The another ‘issue’ is that the ICC excludes the death penalty. The USA, Russia and china
have not ratified statute of ICC.

Most of the countries have a provision of imposition of death penalty in their statute book. But
several countries are not executing the death sentence for long time [E.g. Sri Lankan]. It is
almost 'defacto abolition’.

Before conclude

a) The covenant still maintains the provision of imposition of death penalty for serious crimes.
And the 2™ optional protocol moves for abolition of death penalty. The contradictory approach is

in the Universal level.
J The HRC should be based death penalty (covenant)
Il Adhoc Tribunals excluded the death penalty.
. ICC excludes the death penalty.
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The HRC is one and only forum receives the ‘individual communication’ from state parties

regarding the “death penalty”. This shows that the UN has not abolished the death penalty.

b) The entire Europe abolishes the death penalty in time of peace and war. It is interpreted
as jus cogen in the Region.

c) The OAS states has abolish the ‘juveniles’ death penalty. (Except USA) Itis interpreted
as jus cogen in the Region.

The above mention reasons place the concluding remarks as follows

a) The abolition of death penalty of juveniles is established as customary Law and developing
as peremptory norms of jus cogens,[ E.g. ICCPR, CRC, EUROPE, INTERAMERICAN
JUDICIAL PRECEDENT, STATE PRACTICES AND OPINIO JURIS amply proves that
the abolition of death penalty of juveniles is as customary Law]

b) The total abolition of death penalty is not developed as customary Law. Itis almost
developing stage as customary Law.
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SOFTWARE AS INTELLECTUAL PROPERTY

- K. KANAG-ISVARAN

13
|nte||ectuai property” encompasses some of the finer manifestation of human endeavor.
“Intellectual Property Law” regulates the creation, use and exploitation of mental or creative [abour.

Under the WIPO Convention of 1967, ‘intellectual property’ includes “the rights relating to-
literary artists and scientific works-performances and performing artists, photographs and
broadcasts-inventions in all fields of human endeavor- scientific discoveries-industrial designs-
trade marks, service marks, and commercial names and designations-protection against unfair
competition and all other rights resulting from intellectual activity in the industrial scientific literary
or artistic fields”

You would therefore see then, that intellectual property law deals with intangible things, such
as ideas, inventions, signs and information.

Whilst there are a number of important differences between the various forms of Intellectual
property- one thing they share in common and that is that they establish property protection over

intangible things.

There is no doubt a close relationship between intangible property and tangible objects in
which they are embodied; nevertheless intellectual property rights are distinct and separate
from property rights in tangible goods.

For many, the fact that Intellectual property rights are separate from the physical objects in
which they are embodied may be counter to immediate instinctive understanding.

For example, if one owns a cookery book, why should you not be able to photocopy a few
copies and send it to your friends?

The legal answer to itis “No you can not”. Because intellectual property rights, being rights
over intangibles, limits what the cookery book owner is able to do with a thing she owns-i.e. the
cookery book.
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Thus patents give temporary protection to technical inventions, design rights to the appearance
of mass produced goods; copy right gives right in literary artistic and musical creations; trade

marks are protected against imitations etc.

The understanding of the concept of intangible property, being embodied in tangible objects
is therefore fundamental to the appreciation of the treatment of “software” in the law of intellectual property.

Software

Software is a term used to describe programs that cause the computer to operate in a particular
way. The program instructs the computer to perform the desired operation and often goes through

a series of evolutionary steps from preliminary conception to detailed and complex expression.
Itis pure information, employing no physical form. It is intangible.
The programs are written entirely on computer, rather than first on paper.

Software is Literary Work

Because of these considerations, computer programs came to be incorporated into the

copyright fold, mainly as “literary works".

A literary work, in general is any work that is not dramatic or musical, and which is written,

spoken or sung-and now it explicitly includes a computer program.

So that today one speaks in terms of copyright in respect of software, though now inventive
techniques associated with programming are to an increasing extent underpinned also by patents.

Internationally following the TRIPS Agreement, software generally is, and will be protected by
copy right (as a literary work), patents and rights in confidential information.

The Law in Sri Lanka

Our Code of Intellectual property Act No. 52 of 1979, certified on 8™ August 1979, made no

mention of computer programs.
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However, an amending Act No. 40 of 2000 included in the Chapter dealing with “Copyright”
a definition of “Computer” and “Computer Program” by amending the Interpretation Section, i.e.
Section 6 of the Code.

“Computer” was defined to mean, “an electronic or other device having capability of storing

and processing information.”

“Computer Program to” mean, “a set of instruction expressed in words, codes, schemes or in
any other form, which is capable, when incorporated in a medium that a computer can read, of

causing the computer to perform or achieve a particular task or result.”

Thus, so far as Sri Lanka is concerned, computer programs-software-fairly and squarely was
placed under the copyright regime.

The Intellectual Property Act No. 36 of 2003, which came in to operation on 12" November
2003, replacing the earlier code, continues to treat the subject under coby rightin Chapter 1 of
the Act and carries over the same definition of “Computer” and “Computer Program” as in the
earlier Code.

Computer Programme a Protected Work

Section 6 of the Act is Sub-section (1) (a) declares “original Intellectual creations” in “computer

programs” a protected work.

To pass the test of “original Intellectual creation”, it must be shown that there is sufficient labour, skill

and judgment expended on the creation before protection will be granted to a computer program.

Sub-section (2) of Section 6 declares that, a work which qualified under Sub-section (1)
“shall be protected by the sole fact of their creation and irrespective of their mode or form of

expression, as well as their content, quality and purpose”.

Scope of Protection
Protection under the Act is only granted to

a. Works of authors who are nationals of, or have their habitual residence in, Sri

lanka; and

20RO
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b.  Works first published in Sri Lanka, Works first published in another country and
thereupon published in Sri Lanka, within thirty days from such publication,
irrespective of the nationality or residence of the author,

As also, to works that are protected in Sri Lanka by virtue of, and in accordance with any
international convention, or any international agreement to which Sri Lanka is a party-Section
26 of the Act.

Infringement of Software Copyright
Software copyright, will be infringed by,
i Reproduction —i.e. permanent or temporary copying of the program

ii.  Any translation, adaptations, arrangement or other alteration of a program
and copying the result thereof

iii.  Anyform of distribution to the public, including rental of the original computer
program or copies.

iv. Importation of copies computer programs
V. Public display, public performance and other communication to the public,

Without the consent of the owner of the computer program in its entirety or a substantial part
of it- Section 9 of the Act. These are Economic Rights granted to the owner of a protected work.
However, a “fair use” of the computer program, within the meaning of sections 11 and 12 of the
Act shall not be an infringement.

Moral Rights in Computer Programs

Our Act recognizes the moral rights of authors of protected works- Section 10. Moral rights
subsumes, the right to have the name of the author indicated, the right to use of pseudonym and
not to have the name indicated, object to any distortion, mutilation etc prejudicial to the honour
or reputation of the author.

Digitized by Noolaham Foundation.
noolaham.org | aavanaham.org



2O

OOk

X B3H~2009 F

The question arises whether moral rights can be asserted in respect of computer programs

or computer generated works?

It appears that moral rights generally apply to digital works and the internet, where the author
has asserted their right of paternity. If so any commercial publication, public performance or
other exploitation of the work including via the internet must identify the author, otherwise the
right will be infringed.

However, it appears that the right of the paternity does not apply to computer programs and
computer generated works.

Authorship and Ownership of Software

A distinction is to be drawn between, the authorship and ownership of a protected work. Our

act recognizes that in Section 14.

Authorship and ownership are in relation to copyright, two distinct concepts, each of which
attracts its own peculiar rights. The author has moral rights, and the owner of the copyright
possesses economic rights. Economic rights can be assigned or licensed, moral rights cannot
— section 16.

Licensing of software

The right to use a computer program i.e. license, may be implied or express. Implied licenses
are fundamental to the way the internet operates. Owners of copyright in software frequently
exploit their rights by granting licenses of some or all their rights to other. A license is simply
permission to do that which would otherwise be unlawful. It does not confer any proprietary
rights on the licensee. In other words a software license, as indeed of all copyright licenses,
simply prevents the licensee from infringing the licensor's copyright.

License Contracts
Many licenses will be contractual in nature, and may be in one of the following ways
a) Firstly, by way of an express written contractual license, whereby, in return
for a payment or some other promise the licensee is granted the right to
exploit the work, subject to clear restrictions.

PO IDEOLOLOCECLELLRLEROESs
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b) Secondly by way of ‘shrink wrap licenses’-commonly used for ‘off the shelf
software, where typically the licensee will buy the product from a shop. The
packaging for the CD will contain a seal, and by breaking the seal he will
be deemed to have accepted the enclosed license terms.

C) Thirdly, the “Click Wrap Licenses”. These licensee present an on-screen
message to the user, which says that unless the user clicks on the icon
signifying agreement to be bound by the terms of an on-screen license,
the product will not be available for use.

d) Fourthly the “Browse Wrap License”. Here through the user is made aware
of the existence of the license, he is not required to signify his assent like

clicking on an icon in click wrap license.

e) Fifthly “Bare or implied License”. As pointed out before internet is made
available without ant attempt to impose a contractual license on the user,
but a license may be implied — perhaps of a limited scope

Digital copyright remains a rapidly growing area of law. Many areas relating to this branch of
intellectual property are as yet uncontested in courts, so that no definitive answer can be given
to specific problems. When decisions come, owners and users of software will need to re-
evaluate the protection of the products they are exploiting or using.

But for now, I hope this paper will provide at least some assistance to those applying copyright
law to software.

K. KANAG-ISVARAN.

PRESIDENT’S COUNSEL.
COMMISSIONER, LAW COMMISSION OF SRI LANKA.
MEMBER, THE COUNCIL, UNIVERSITY OF COLOMBO.
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CANON LAW AND INTERNATIONAL LAW: A
HARMONIUS BLEND

- Roger Gamble*

- Noel Dias**

The peaceful cohabitation of Canon Law and International Law is amply demonstrated in
several canons in the Code of Canon Law 1983 (hereafter referred at ‘the Code’ and the canons
are from this Code, unless specified).' The Primary source is Can.3, which states:

“The canons of the Code do not abrogate, nor do they derogate from agreements entered into
by the Apostolic See with other nations or civil entities. For this reason, these agreements

continue in force as hitherto, notwithstanding any contrary provisions of the Code”.

The other major section that expressly recognize international is found in Ch. V, part Il of Book
Il (Cans.362-367) which deals with legates.?

This article deals with the following aspects: (1) Canon Law perception of international law;

(2) International perception of canon law: and (3) how both perceive Human rights.

CANON LAW PERCEPTION OF INTERNATIONAL LAW

Before considering canon law perception of international, it may well be helpful to identify
what these two concepts (or systems) mean: canon law and international law.

1. Meaning of canon law
Canon law in the very broad sense mean the large body of laws, regulations, decrees and
precepts that have been enacted emerging from the primordial source, the Holy Bible,
which sums up the message of Jesus Christ.? For the purpose of this article, the canon law
will be taken mainly from the Code of Canon Law 1983, which is the final codification of
canon laws in the Roman Catholic Church.
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Can.1 provides: “The canons of this code concern only the Latin Church”. Hence, reference
to canon laws of the Eastern Rite Churches (which are in communion with the Holy See)
and canon laws of the Churches of the Anglican Communion and other churches which are

not in communion with the Holy See will not be considered here.

Since sources of law are important to any particular legal system, it is important how the
Canon law perceives them. Sources of law are listed out rather in a desultory manner
(different to the sources of international law which are stated below). Enumeration of sources
of law occur within, Book | dealing with General Norms and can be stated as follows: 1.
Customs Title ii, cans.; (2) General Decrees and Instructions (Title iii, cans.);* (3) Singular
Administrative Acts (Title iv, Cans.35-93);° (4) Statutes and ordinances.®

When one reads the enumeration of sources and their listing in canon law, one observes
amarked distinction with regard to its hierarchy in comparison with the civil law and common
law systems. Though custom occurs first in the list its importance and value is much less.
The other remarkable feature in Canonical sources is that, singular administrative acts
are not merely ‘administrative’ in the common law sense, but it “is an act of the executive
power towards an individual physical or juridical person’’. The canonical executor makes
law for individual cases. Other notable difference in comparison with the common law

tradition is the use of ‘statutes’ and "ordinances’. In canon law they are executive acts.
2. Meaning of International Law?®

International law covers a wide range of areas, which are differently termed: public
international law; private international law (also called conflicts of laws);? and trans-national
law (sometimes called investment law).™

This article directs itself to the first category, namely, public international law. This is the
branch of law that geverns (primarily) inter-State relationships. Though traditionally, States
have been exclusive subjects of international law, but of late even international institutions,
natural persons and (domestic) juristic persons have acquired a limited degree of

international personality, and they are called “derivative” subjects of international law."

RO DL
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A word about the sources of international law, since sources of law are a necessary
accompaniment to any legal system. Thus international sources are listed in Art.38 (1) of
the Statute of the International Court of Justice. This Statute is appended to the United
Nations Charter. Any State which is a party to the UN Charter is mandated to be a party to
the Statute as well. The Statute does not use the term ‘sources’ but “means” of settling
international disputes. In effect such means are sources of international law. The sources
are: (a) conventions or treaties; (b) norms of customary international law; (c) general
principles recognized by nations; and (d) secondary sources consisting of judicial decision

or arbitral awards, opinions of jurists, equity and acts of international institutions.

Can.3 (see above) refer to international agreements. However, it must be stated, that it is
a well recognized principle in international law that while treaties bind only those States
who are parties to them, the customary norms of international law bind all States. Moreover,
the customary norms of international law amounting to peremptory norms (jus cogens) are
absolutely binding upon the States and they cannot be abrogated except by an equally
binding jus cogens.” Thus it can be said without doubt, canon law will accept and honour
customary norms of international law and other sources of international law as long as they
do not go contrary to the divine law as manifested in the natural law. '

3. International Law through the Eyes of Canon Law

The history of classical international is almost contemporary with the canon law of the 15",
to 17". centuries.™ Prior to the demise of the Holy Roman Empire, the Popes entrusted
the maritime States, specially Spain and Portugal through Papal Bulls (which are both
canonical documents as well as international treaties) to evangelise nations.'® Both before
and after the classical period of international law, the Holy See and other States have
entered into international agreement, which are canonical documents as well. since the

Holy See always acts in conformity with canon law. '®

(a) Interpretation of Can.3 of the 1983 Code.

The Vatican Council Il (began in 1963 with the saintly hero, Pope John XIlI, leading to
the final codification of the Canon Law in 1983) gave a new attitude to the role of the
Church, breaking away from the past ‘inward-looking defensive approach’. The theme
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of the Vatican Il was aggiornamento (meaning dialogue). In that light, Can.3 posits
the principle that political community and the Church while remaining autonomous
and independent must work together in mutual trust and cooperation to foster the
welfare of all human beings.’ The Council claimed: “Church’s right to freedom to
preach faith...pass moral judgments even in matters of politics, whenever fundamental
rights of man or the salvation of souls requires it”."® This is the principle on which the
Church determines the basis of its relationship with any political community. This is
the basis for entering into mutual agreements (treaties or conventions) in view of

fulfilling that mission.™

Can.3 determines the status of international conventions which had been entered
into before the coming into effect of the 1983 Code. In the Decree of Pastoral Office
Christus Dominus,?’ the Vatican Council Il invited the relevant civil authorities freely
to waive the rights and privileges, which by agreement or custom, they may have
enjoyed in the manner of appointment of bishops.?! Yet this canon affirms the resolution
of the Holy See to adhere, to in accordance with international law, to such agreements
as it had previously made.

Can.3 is also a reaffirmation of the unassailed principle of international law: Pacta
sunt servanda.?? In pursuance of the principle recognized in Can.3, the Holy See has
entered into agreements not only with sovereign States but also with numerous
international institutions, some among them are the United Nations Organization,
Organization of American States, UNESCO.

(b) Canon Law and Papal Legates
Considerable amount of international jurisprudence is devoted to diplomacy.
Diplomacy also arose as a rudimentary principle in the Westphalian Treaties,? which

was greatly amplified and now is almost an independent discipline.

Can. 362 provides: “The Roman Pontiff has an inherent and independent right to appoint
legates...He also has the right to transfer or recall them, in accordance with the norms of
international law (italics added) concerning the mission and recall of representative
accredited to States”.
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From the earliest times, the Pope has sent legates to represent him at Church councils
and among local churches. In the fifteenth century came the development of the Papal
representatives sent to State in a stable manner (Today they are called Nuncios. The
canons (362-367) are inspired by the Motu Proprio of Pope Paul VI, Solicitudo Omnium
Ecclesiarum.* The principle thrust of sending delegates as stated in Can.362 is
exclusively the right of the Pope and is sent to particular churches rather than the civil
authorities. However Can.363 (1) affirms that: “legates are entrusted with the office of
representing the Pope in particular churches, or also in the States and public authorities
(italics added)”.

Papal legates are also appointed to pontifical missions as delegates or observers in
international council.® These representatives have proved to be a useful source of

information to the Holy See about major concerns of today’s world.

Can.364 spells out the tasks of the legates, which almost entirely conforms with Vienna
Convention on Diplomatic Relations:%

i inform the Apostolic See of the conditions of the particular churches. . ;

i. assist bishops...;

iii. foster relationships with Bisop’s conferences. . .;

iv. propose names of likely candidates for bishoprics...;

V. “To take pains to promote whatever may contribute to peace, progress
and united efforts of peoples”;

Vi. for promoting ecumenism;
vii.  to work with bishop and rulers to safeguard the mission of the church;
viii.  to carry out other instructions of the Pope.

The listis not exhaustive.

Can.365 (1) provides:?’
"A papal legate who at the same time acts as an envoy to the State according to
international law (italics added) has in addition the special role:
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(1) of promoting and fostering relationships between the apostolic See
and the authorities of the State;

(ii) of dealing with questions concerning relations between the Church
and the State; specially drawing up concordats and other similar

agreements, and giving effect to them.

The office of papal legate does not cease when the Apostolic See is vacant, unless otherwise
specified in the pontifical letter; it does cease, however, on expiry of the mandate, on receipt by

him of notification of recall, and on acceptance of his resignation by the Roman Pontiff.?

INTERNATIONAL LAW PERCEPTION OF CANON LAW

For purposes of international law, canon law of the Catholic Church is like any other domestic
law of a State, the difference is that the Church is a sui juris entity.?

The Church is a spiritual union of the faithful of the whole world, who accepts Christ as the
invisible head and the Pope as His visible representative. She is also a community of people,
constituted by its adherents (Christ's faithful®® as termed in Code) in one organized body linked
together by Sacraments, Canon Law, the Apostolic Constitutions and tradition, placed under
the supreme authority of the Sovereign Pontiff, governed by the Holy See and the bishops, and
aiming at attaining the supreme purpose of her institution, which is the salvation of her members

(salus animarum prima lex)..*'

Ininternational law, the Church is more often active through the Holy See (which is non-territorial)
and the Vatican City (territorial), when matters are Euro centered. Holy See was recognized as
aperson in international law long before the Lateran Treaty, which was entered into by the Holy
See and the Head of Italy, Mussoloni, on February 11, 1929 and came into force on June 7,
1929. Under the Lateran Treaty, ltaly recognized that the Holy See possesses sovereignty in the
international field as an attribute inherent in its nature and in conformity with tradition and the
mission in the world and, in addition, Italy recognized that, in order to carry out its tradition and
mission, the Holy See requires statehood and the international personality of the Vatican City.
Consequently, ltaly defined the essential characteristics and limits of the Vatican City as a state.
The Vatican City gave domestic enforceability to the Lateran Treaties the same day on which it
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was ratified,*? whereas it was only in 1948 that the Republic of Italy engrafted the treaties to its
own constitution.

The Code of 1983 represents the basic law of the Holy See and the Vatican City. The Code
make provision that the acts of the Holy See has force of law within the Church. Hence, the
Lateran Treaties are jpso facto form the domestic law of the Church.*

The Holy See has diplomatic relations with 171 countries. It is accredited with an apostolic
nuncio with the European Union, a representative of the Office of Security and Cooperation in
Europe. Both, the Holy See and the Vatican City are members of international organizations
(e.g. Universal Postal Union and the International Telecommunications Union) and are States
parties to major international treaties (such as Berne Convention on the Protection of Literary
and Artistic Works, the International Convention on Road Traffic, International Wheat Council
and Convention Concerning the Safeguard of Cultural Property in Case of Armed Conflict.**

HUMAN RIGHTS IN INTERNATIONAL LAWAND CANON LAW

This aspect of the article will contain recent situations in the sphere of international and canon
law, followed by a brief comparative note.

(a). Human Rights in International Law

Human rights agenda takes high priority in international law since the end of the World War ||
and the establishment of the United Nations Organization. Both through the UN agencies and by
the regional bodies, specially the European union under the European Convention for the
Protection of Human Rights and Fundamental Freedoms (1950: hereafter referred as ECHR)
work towards promotion and protection of human rights. To a lesser extent than the Strasbourg
institutions (where the European Court on Human Rights is located), the two UN covenants,
International Covenant of Civil and Political Rights(1966) and International Covenant on Social,
Economic and Cultural Rights also provide redress to victims of human rights violations. However,
there is large measure of improvement that is needed at both global and regional levels to see
that there is satisfactory guarantees in terms of protecting human rights.
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(b) Human Rights in Canon Law

The Canon law of the Catholic Church had an historical antagonism to the idea of human
rights. Pope Pius VI, in his fateful brief Quod Aliquantum (March 19, 1791) declared that the
Revolutionary Constitution of France was “to annihilate the Catholic Relgion”. Pontifical rejection
of human right continued in the 19", century under Pope Gregory XVI and Pius X%

There was marked attitudinal change in the mid 20". century. Pope John XXIIl was the first to
give human rights a central place in his encyclicals. In Pacem in Terris the Holy Father stated:
“Rights and duties flow from the very nature of the human person...they are universal and
inviolable” (para.24). The Vatican Il took the cue from Pope John. The Council upheld the dignity
of human person and maintains its centrality all along (Chapter 1 of Gaudium et Spes). Pope
Paul VI and Pope John Paul Il continued the thrust of the Vatican Il. The Apostolic Letter Tertio
Millennio Adveniente offered an apology for the past errors and sins of the Church, which may
be understood as an invitation to the Church to consider the claims of human rights amongst the
challenges faced by the contemporary Church.

Moreover, the outlook of the Vatican Il led to the incorporation in 1983 Code a section devoted
to “the Obligations and Rights of All Christ’s faithful. Many of the rights enumerated in the Code
correspond in very broad terms with some of those rights and freedoms enunciated in the
international treaties on human rights. However, importantly, the fundamental rights in the Code

are not generally case, or understood, as human rights.
(c) Comparison between International Law and Canon Law on Human Rights.

Neither the Holy See nor the Vatican City are parties to any of the treaties (global and regional)
on human rights.

To the credit of the Church, it must be stated that she has raised a fearless voice on many
human rights issues, importantly: on the right to life (especially of the unborn), use of nuclear
weapons, death penalty, invasionary wars, use of economic sanctions, on deprivation of the
right to self-determination.

However, there are some areas of concern in the field of human rights within the Church.

Chief among them are: providing a fair trial for her subjects; and on gender issues. In Pellegrini
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v ltaly,* the European Court on Human Rights (hereafter the Court) noting that the Vatican courts
did not afford a fair trial to the petitioner who was not given an opportunity to defend herself and
was denied free legal aid stated: “Vatican City is not party to the ECHR and was not technically
bound by Art.6 of the ECHR...However, ltaly as a party to Convention had a duty to ascertain
before enforcing the Roman Rota (the appeal court of the Vatican) judgment, to see whether it

was fair”.
CONCLUSIONS

The harmonious blend between canon law and international law was apparent. Canon 3 is
specific in that regard. Canon law will be out of step with international law only when it violates
the divine law. In principle it is nearly impossible that international law could violate divine law.

Specific rules governing appointment of legates (Can.362) are very much a reflection of

customary international law under the rubric of diplomacy.

Apart from certain divergences between canon law and international law such as, in respect
of, the rights of women and due process in the ecclesiastical judicial system, mutuality of the two
legal systems law is remarkable.

Canon law treats international law as its friend, and so does international law treats canon
law. The recognition of the Holy See and Vatican City as subjects of international law indicates
the close affinity between canon law and international law.?

Footnotes

* Senior Lecturer, School of Business Law & Taxation, Monash University, Melbourn, Australia.

** Senior Lecturer, Faculty of Law, University of Colombo

! Reference in this article is to the 1983 Code of Canon Law as found in the commentary titled, The Canon
Law: Letter & Spirit, of the Canon Law Society of Great Britain and Ireland, pub. Geoffry Chapman, 1995
[hereafter referred as CLSGB]. A brief historical note on the codification of this code may facilitate
understanding of the comparative comments that will follow in this thesis .
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From the early times it had been customary to collect the sacred canons, because priests were required
«to know the sacred scripture and the canons. The First of such attempts was made by Pope Celestine in
the year 429 AD. During the first ten centuries nearly everywhere such collections flourished. About the
12", century, collections were so numerous, that there were often numerous contradictions. The first
systematic code was made by Gratian, who was a Camaladolese monk teaching at the University of Bologna.
The compilation was named Decretum Gratiani (about 1140 AD). Subsequently this was enlarged by the
glossators or the experts in canon law and was modeled according to the Corpus Juris Civilis of the Emperor
Justinian. Hence the former came to be known as Corpus Juris Canonici which contained the laws that
were in vogue at the time drawing authority from the pronouncements made by the Popes during the two
centuries before its codification. The Corpus consisted ofthe Liber Extra of Pope Gregory IX, the Liber Sextus
of Pope Boniface VIII, the Clementiae (ie. The collection of Pope Clement V, promulgated by Pope John XII)
and Extravagantes communes (decretals of various Roman Pontiffs which were not gathered into previous
authentic collections). '

The Corpus lasted until it was revised by the 1917 Code of Canon Law and promulgated by Pope Benedict
XVinMay 17, 1917. The 1917 Code systematically codified the laws passed by the Council of Trent which
was held during the Catholic Reformation and other numerous regulations issued by the dicasteries (ie. The
ministries of the Vatican City State). The proposition for the codification of 1917 was mooted during the
preparatory sessions of the First Vatican Ecumenical Council, and it saw the light of day 12 years after the
conclusion of the Council.

The 1983 Code of Canon Law came into existence after the Second Vatican Council. The announcement
of the summoning of the Council was made by Pope John XXIlI in January 25, 1959 and was summoned in
1963. This Code which reflects the theology and pastoral approaches of the Council was promulgated on
the 25™. of January, 1983 (John Paul Il, “...Code ...fully accords with the authentic teaching of the Second
Vatican Council, and especially its ecclesiological doctrine” in Apostolic Constitution, CLSGB, p.xv).

2 A fairly detailed study on this subject is found in, Dias, “Roman Catholic Church and International Law”
(2001) 13 Sri Lanka JIL 107. The most authoritative book on canon law and international law is, Cardinale,
H.E., The Holy See and the International Order, London, 1976.

4 See, Two articles authored by Dias on Canon law appear Daham Diyamba, (2005) published by the Colombo
Archdiocesan Theologate. The nature and history of the Church's position in international law is also discussed
in, Gamble & Dias, “Fair Trial Obligations in International Law: Their Applicability to the Churches” in (2005)
17 Sri Lank JIL 67.

Can. 29 provides that 'general decrees’ are made by the legislator. Can.30 states that executive officer can
issue general decrees if legislated by the legislator (the implication is that they are delegated legislation).
According to Can.34, “Instructions” are made by the executive in conformity with the power delegated to
him. Instructions are provisions of a law which develop the manner in which the law is to be executed.

2 Singular administrative acts are named differently: singular decrees and precepts (Cans. 48-58); rescripts
(Cans. 59-75; privileges (Cans.76-84); and dispensations (Cans.85-93)

Can.94: “Statutes. ..are regulations established in accordance with the law”. Can.95: “Ordinances are rules
and norms to be observed.... in assemblies”,
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CLSGB, p.29, Fn.1

Dias, N., Jatyantara, Thulanathmaka ha Manawa-himikam pilibanda Neethiya (International, Comparative
and Human Rights Law in Sinhala), p.2; Harris,D.J., Cases and Materials on International Law, Sweet &
Maxwell, 6 ed., 2004, p.1

Private international law or laws of conflicts deal with matters pertaining to two or more individual nationals
of two or more sovereign States. Matrimonial, divorce, sucession, contract and delicts are some among
many areas that come within the sphere

On account of expanding field of investments and growth of multinational companies, nationals of one or
more State/s have disputes with State parties, Transnational law deal with such disputes

Personality (or subjects in international law is an evolving topic. By the term ‘person’ or subject is meant
“entities which possess not only obligations but also rights, and they have the legal capacity to enforce
such rights before forums (either judicial or quasi judicial)’. There are some entities which are only objects
in international law. By this is meant that they are only bearers of legal obligations and do not possess any
rights (natural persons or legal persons under domestic law are merely objects and not subjects of international
law). The literature on personality in international law is extensive. Some are: (1)On international institutions
as limited persons; Schemers, H.G., International Institutional Law ed.3, 1995;Bowett, D.W., International
Institutions, ed.4, 1982. (2) For individuals as limited persons international aw, see, Martin, F.F. and others,
International Human Rights & Humanitarian Law, 2006.

For a full discussion of Jus cogens, see, Martin, F.F. others, Internattional Human Rights & Humanitarian
Law, Cambridge University Press, 2006, pp.31-40:Jus cogens (peremptory norms of international law) is of
greatest authority. Such norms are non-derogable and peremptory. See, Dias, note 4, pp. 48-51, p.313;
Harris, note 4, p.20 ff.

Canon law upholds natural law theory in its purity. Hence, all positive laws (including canon law and
international law) must conform and compatible with natural law.

Classical beginnings of international law approximates with the emergence of nation-States with the collapse
of the Holy Roman Empire. See, Dias, note 4, p.2; Harris, note 4, p.12.

Nanni v Pace and the Sovereign Order of Malta, decided by the Italian highest Court, brings out how the
Papal Bulls (which are both canonical rules and international treaties) are recognized by the secular
courts; (1935-37)AD 2 ltalian Court of Cassation; Harris, note 4, p.142. The Sovereign Military Order of
St. John of Jerusalem (hereafter) Order was established by a Papal Bull. In 1308 the Order conquered the
Island of Rhodes, ejected by the Ottomans in 1522 and later moved to Malta. In 1798 when Napolean
invaded Malta, the Order was moved to Rome. The ltalian courts held that the Order retained its international
personality all along.

Can. 3. See a long list of treaties entered into by the Holy See, Dias, Note 4, p.114.
CLSGB, note 1, para.7.

Vat. Il document, Church in the Modern World (Gaudium et Spes), para.76.
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Treaties or conventions (often called concordats) is understood as a "Church- State” agreement or public
treaty, having the force of international law, between the Holy See and some sovereign civil government:
CLSGB, note 1, para.7

& Christus Dominus, para. 20; CLSGB, para.7

2 Pope Paul VI Motu proprio Ecclesiae Sanctae 6. V1II. 1966. Acta Apostolica Sedis 58 (1966) 757-787

2 This principle, “Agreements must be honoured” formally enacted for the first time in the Westphalian
Treaties, after the “Thirty Years War (1618-1648), is reiterated in all international treaties and is the founding
principle of international law. See, Dias, note 4, p.13.

2 bid. ; Aland mark in Roman Catholic dimplomacy is, Cardinale, H.E., The Holy See and the International
Order, London, 1976.

#  Solicitudo Omnium Ecclesiarum, 24 V1. 1989. See also Canon Law Digest 277-278 and CLSGB, note 1,
para.751.

A Can. 362(2)

% Vienna Convention on Diplomatic Relations, signed in 1961, 500 UNTS 95, entered into force on April 24,
1964

Z  This provision in canon law not only wholly accords with the Vienna Convention on Diplomatic Relations,
Art.3, it also imports the entire body of international law on diplomatic immunity: 500 UNTS 95. See also,
Dias, note 4, pp.199-200; Harris, note 4, pp.354

2 Can. 367

®  See, Kunz, “The Status of the Holy See in International Law" (1952) 46 AJIL 308.Catholic Church as manifesting
itself through the Holy See and the Vatican City are considerer to be “peculiar international person”. It has
only some features of States as required by Art.1 of the Montevideo Convention on the Rights and Duties of
States. The four features required to become a State are: (1) Defined territory; (2) permanent population; (3)
government; and (4) capacity to make international relations.

% Can.204

Gl Vatican |l Document (Lumen Gentium) para. 18. See also, Dias, note 2, p.108: Cardinale, note 2, p.80.

2 Art.16 of the Law No.lll of the Vatican City, 1929.

#  Can. 330 under the chapter on “The Hierarchical Constitution of the Church”.

*  Origins, vol.29, n0.33 (2000) p.539.

¥ Justitia et Pax, The Church and Human Rights, Working Paper |, Pontifical Commission of Jurists, Vatican
City, 1975, p.12.

% US Bishops ' Conference Statement on Iraq, Origins (2000)28, no.25, p.437

¥ Pellegrini v ltaly, (2002) 35 EHRR 2, para.35.
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Is Homosexuality an Offence? Response of the Delhi High Court
-ARULANANTHAM SARVESWARAN
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Crime, Mental Iliness and Punishment
- JEEVA NIRIELLA

Criminal law and crime

This is a brief article on the operation of the section 77 of the Penal Code in Sri Lanka and

the State reaction to a person who committed an offence having unsound mind.

Criminal Law is a branch of public law, which is concerned with the relationships of members
of the community and the State. Its broad purpose is the prevention of harm to the community,
specifically; it is concerned with the definition, trial and punishment of those acts and omissions,

which are known as crimes.

In considering the popular concept, a typical general dictionary definition of ‘crime’ is ‘any
act of wickedness or sin’. In everyday, use, the word ‘crime’ often carries overtones of immorality
and wrongdoing. The link between religious morality and the criminal law have been very strong
and common lawyers accepted that a crime was, in essence, an offence against morality. But
this popular definition of a crime carries its own difficulties. For instance, while murder and
robbery are condemned an obvious examples of criminal conduct which is clearly injurious to
the public welfare, but there is disagreement on the ‘criminal nature’ of say, failure to get a
license for a motoer vehicle or failure to obtain a permit to transport wood, yet these omissions
are also criminal offences. Itis therefore, very clear that the popular concept of crime, as noted
above, lacks precision; terms such as ‘sin’, ‘wrong doing' can have no place in the terminology

of the criminal law for that very reason.

Most legal writers influenced by contemporary developments in the study of linguistics, drew
their attention to the difficulty of definition in general and searched for a precise definition of a
crime. As a result, several, new definitions have been appeared for the word ‘crime’ in criminal
law. Among them, | would like to mention, Professor William'’s definition as to the most accurate
definition of a crime. That is ‘a legal wrong that can be followed by criminal Proceedings which
may resultin punishment. This definition really covers the elements of a crime, the proceeding
which, is adopted in a criminal case and the consequences of a violation of criminal law.

Acrime or in other words ‘legal wrong' comprises the basic elements of actus reus and mens rea.
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The actus rues represent the physical effect of human conduct prohibited by the law. The
harm caused by the conduct brings about the actus rues is considered injurious to Society in a
sufficiently high degree to warrant invocation of penal sanctions. The actus rues involve the

following three elements.

(1) Human action or abstention from action.
(2) Such circumstances as are specified by law.
(3) The result of this conduct in these specified circumstances.

Therefore, actus reus generally connotes not an act itself but the result of an act or an omission.
However, the effect prohibited by the law is separable in sequence from the conduct in some
offences but not in others. Murder is an example of the former category while the giving of false
evidence is an example of the latter category of offence in our law.

The general meaning for mens rea is wrongful states of mind. Amore accurate meaning of
this phrase would be ‘criminal intention’. In other words an intention to do an act which is an

offence by criminal law or sometimes recklessness as to the consequences of that act.
Sri Lankan Law Relating to the Definition of Crime, Doctrines of actus reus and mens rea.

The criminal law of Sri Lanka is contained in a variety of statutes, but chief of which is the
Penal Code enacted in 1883. Penal Code No. 2 of 1883 is the comprehensive statute modeled
on the Indian Penal Code and serves as the main repository of the substantive criminal law of
Sri Lanka. Itis significant that the Penal Code of Sri Lanka contains no definition of a crime. The
interpretation clause defines only the term ‘offence’. According to the section 38 subsections (1)
and (2) of the Penal Code, the word ‘offence’ denotes a thing (an act or illegal omission)
punishable in Sri Lanka under this Code or under any law other than the Penal Code.

In considering the term actus reus, since the criminal law of Sri Lanka is wholly statutory, the

actus reus is part of the statutory definition of an offence in our law.

In considering the doctrine of mens rea, since the elements of all crimes recognized by law of
Srilanka are defined statutorily, a criminal offence may be consider to include a mental element
only where reference to some state of mind in the definition of the offence, or where some

general provision of statute law admitting certain mental states as grounds of relief from criminal
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liability, is applicable. Accordingly the doctrine of mens rea may be regarded as part of our law,

only in so far as it receives expression in Statue laws.
Defences

Persons charged with criminal offences may have defences of both a general and a special
nature. A defence is essentially evidence offered by the accused person in order to defect a
criminal charge.

General defence is one, which can apply in the case of crimes generally. Special defense is
one, which applies in the case of particular crimes. Penal Code of Sri Lanka also lays down
some general defences in its chapter IV (form section 69 to section 99 of the Penal Code). The
consequence of a general defence is that the accused can get an acquittal by proving his defence
on balance of probabilities.

The Existing Sri Lankan Law Relating to an act of a Person of Unsoundness of Mind

Under this topic it is necessary to discuss the law relating to the person who commits a
criminal offence under the circumstances of mental iliness. Although the Penal Code of Sri Lanka
does not contain the word mental iliness, under section 77 of the Penal Code provides the law,
which relates to the person who commits a criminal offence under the circumstances of
unsoundness of mind. Since, section 77 is a general defence; if an accused can successfully
prove the main requirements of the particular defense he can get an acquittal, which means

complete discharge from his criminal liability.

According to section 77 of the Penal Code, nothing is an offence, which is done by a person,
who at the time of doing it, by reason of unsoundness of mind, is incapable of knowing the
nature of the act, or that he is dong what is either wrong or contrary to law.

The operation of the Defence

The defence of insanity (or as our law says unsoundness of mind), can only be a defence to a
charge in which mens rea is in issue. For Strict liability offences where there no mens rea is
required the defence of insanity is not available.
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Under the Penal Code of Sri Lanka, the person who claims this defense should successfully

prove the following main requirements:
a) Unsoundness of mind at the time of doing the act

b) Either not knowing the nature of the act or whether it is wrong or contrary to law.

In the trial the accused can prove the above said requirements in one of the following three
ways.

1. Atthe time of doing it by reason of unsoundness of mind he could not understand the
nature of the act, which he has done
Or
2. Atthetime of doing it by reason of unsoundness of mind he did not know whether the
particular act was wrong
Or
3. Atthetime of doing it by reason of unsoundness of mind he did not know whether the
particular act was contrary to law

Unsoundness of mind

Unsoundness of mind from a medical point of view is different from the point of view of criminal
law. According to our law, unsoundness of mind denotes the disease of mind, which includes a
variety of causes, such as disease of the brain as a physical organ or its’ malfunction, lack of
development of mind or distorted development or states of mental derangement. But it is
important to state here if the unsoundness of mind which is effect of the accused'’s own evil
ways, or taking prohibited drugs for a long time, or engaging any other unacceptable behaviors
for a long time which are prohibited by law is not covered within the purview of unsoundness of
mind in our law. The states of mental derangement induced directly by voluntary acts of the
accused are not covered by our law. Further, unsoundness of mind has to be distinguished from
obtuseness, lack of self-control, excitability, passion and stupidity. But the notion of automatism,
which is clearly wider in scope than that of insanity (or unsoundness of mind) and includes insanity
as part of its area, where the accused lacks reason and understanding is covered by our law but
only the insane automatism. However, the non-insane automatism does not fall within the scope
of any general or special exception in Sri Lanka. The concept of irresistible impulses or un-

resisted impulses, also do not fall within the scope of unsoundness of mind in our law.
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Incapability of knowing the nature of the act

Under Sri Lankan law the nature of the act means the physical condition of the act and at this
point, the accused should prove that he did not know the physical nature or the condition of the
act, which he has done.

Incapability of knowing its wrongfulness

Wrong in the phrase ‘doing what is wrong’ used in the Penal Code of Sri Lanka interpreted
as the knowledge that his behavior was wrong may be imputed to the accused only if he himself

was conscious of its blameworthy character.
Incapability of knowing its illegality

This means the accused does not know the particular act is prohibited by the law of Sri Lanka.
Punishment

The attitude our law is that insanity grants complete exemption from criminal liability in all
circumstances to which it is applicable. However, there may be some situations in which neither
of the alternatives of absolute liability and complete pardon is entirely acceptable. For instances,
the concepts of irresistible impulses, un-resisted impulses or un-insane automatism. In these
situations that the accused may not be altogether free from culpability, although his mental
condition renders it unjust that the ordinary penalty should be exacted. A legal system, which
does not provide a partial defence of insanity, in this situation is seen to contain a lacuna.
Unfortunately, our law, which, provides no intermediary effect such as diminished responsibility,
for the defense of insanity between ineffectiveness and total exculpation. Therefore, one may
argue that our law which cannot cover all types of mental disabilities or defects could be
considered as out dated and should be introduced some meaningful modifications or

amendments.
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Humanitarian Intervention
-V.S.GANESALINGAM

“World should take responsibility if nations
fail to protect their own population”

Kofi Annan

The doctrine of humanitarian intervention, as expounded by Hugo Grotius and other early
international lawyers, in the 17" century recognized as lawful the use of force by one or more
states to stop the maltreatment by a state of its own nationals when the conduct was so brutal

and large-scale as to shock the conscience of the community of nations."

This conceptin a sense revolutionized International Law and over time developed to undermine
the principle of absolute (make inroad into the) sovereignty of nations jealously preserved by
nation-states which found approval in the International Law as it then existed and gave
expressions to the new thinking that there are some limits to the freedom of states enjoyed
underinternational law in dealing with its own nationals. This sent a clear message to the nations
that how a state treats its citizens is no longer a matter within the exclusive jurisdiction of the

states but it is a matter of legitimate concern for the community of nations.

It could be argued that humanitarian intervention is permissible under the UN Charter, Geneva
Convention, ICCPR, European Convention of Human Rights and the American convention of
human rights. Art 56 of the charter states that “all Members pledge themselves to take joint and
separate action in co-operation with the Organization for the achievement of the purposes set
forth in Art.55.” Art 55 states “with a view to the creation of conditions of stability and well-being
which are necessary for peaceful and friendly relations among nations based on respect for the
principle of equal rights and self-determination of peoples, the United Nations shall promote,
inter alia,”universal respect for, and observance of human rights and fundamental freedoms for

all without distinction as to race, sex, language, or religion.”.
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ICCPR Art.4, European convention Art.15 and American convention Art.27 permits the
Contracting Parties in times of war or other serious national emergencies to suspend any of the
rights these instruments protect provide inter alia that the derogating states may not adopt
measures which are “inconsistent with other obligations under International Law”. This stipulation
has special significance for the state which has ratified humanitarian law treaties and the above
said human rights instrument. For these States humanitarian law treaties form and integral part
of derogation clause of the particular human rights treaty which could not be suspended in time
of war or emergency.

By reference to this doctrine the right of international organizations or a group of states to use
force if necessary to put an end to massive violation of human rights has gained acceptability in
customary international law. Gareth Evens who was involved in the development of the concept
of R2P in his book The Responsibility to Protect argues that legal authority for military intervention
could be found in art 51 of the UN Charter: “the right of individual or collective self defense if an
armed attack occurs against a member of the United Nations”

Itis often criticized that this doctrine served as an excuse for invasion of weak nations. Indian
intervention in 1987 in Sri Lanka and the intervention of NATO in Iraq had been criticized on
these grounds.

But humanitarian intervention by reputed international organizations such as ICRC and UN
agencies had been welcome in many situations of humanitarian crisis. Getting the states to
permit ICRC or UN agencies had not been that easy in the past in certain crisis countries. In Sri
Lanka, it is after the resolution adopted by the UN Commission on Human rights in 1987, the
GOSL permitted humanitarian intervention by ICRC in Sri Lanka to safe the Tamils in the North
and East. Experience has shown that it was not an easy task to get the member states to come
to a consensus in situations where humanitarian intervention were found necessary and the Sri
Lankan situation was not an exception to that . In the Sri Lankan situation several NGOO that
included International Commission of Jurist International Alert, Minority Rights Group and Home
for Human Rights Sri Lanka worked for the consensus resolution co-sponsored by Canada,
Norway and Argentina ,
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The resolution, inter alia

“Invites the Government of Sri Lanka to intensify its co-operation with the
International Committee of the Red Cross in the fields of dissemination and
promotion of international humanitarian law and invites the Government of Sri
Lanka to consider favorably the offer of the services of the International
Committee of the Red Cross to fulfill its functions of protection of humanitarian
standards, including the provision of assistance and protection to victims of all
affected parties™

There had been instances of having agreed and permitted the presence of UN agencies,
governments thereafter creating impediments and placing restrictions and no go zones or ask
them to leave .This had happened in some countries in Africa and in Sri Lanka involved in

internal conflict.

From the past experience it could be said that collective action or action through UN system
rather than unilateral intervention was more preferable. However, there had been situations where
such had been impracticable orimpossible due to veto wielding power enjoyed by States, regional
powers looking for hegemony in their respective regions and the member states forming them
into blocks which paralyzed the UN system in responding to situations of grave violations of
human rights and or humanitarian crisis.

The failure of the European Union to push through even a watered down resolution this year
on Sri Lanka and the GOSL'’s success in pushing through a resolution at the UN Human Rights
Council amply demonstrates the considerations taken by States especially by the third word
countries in voting on resolutions in the UN system.* The draft resolution co-sponsored by 13
countries thatincluded India, China, inter alia ,while calling for the reaffirmation of the principles
of non-interference in matters which are essentially within the domestic jurisdiction of states *
welcomed the assurance given by the President of Sri Lanka of his commitment to a political
solution and “ commended the measures taken by the GOSL to address the urgent needs of the
internally Displaced Person”. The success of this resolution was considered as a big blow to

European Union member countries which were working hard for UN intervention in Sri Lanka.
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Another factor that led to the loss of faith in the UN system is its failure and the incapacity of its
principal actors to act in situations of grave humanitarian crises in the recent past. Norwegian
Ambassador to UN Mona Jule is reported to have sent a letter alleging that Ban Ki Moon had
been inactive in situations where UN intervention was necessary to avert humanitarian crises
and she points out that his failure to show his concern to Sri Lankan President Mahinda Rajapakse
on the human sufferings after the defeat of the LTTE, even after his visit in person to the areas of
conflict and his failure to take any tangible action in Myanmar where a military government had
placed under house arrest the opposition Leader who is a Nobel Prize winner for peace,
demonstrates that he is not fit for leadership . She had also said that he had failed to take any
action in Pakistan, Somalia, Simbawa, Darfur and more recently in Congo.” Rev Fr Jegath
Casper alleged that Moon and his Indian advisor Vijay Nambiar have blacked out the reports
submitted to UN on Sri Lanka ®

To be fair by the UN the same allegation cannot be leveled against other UN officials and
Special Raporteurs. Louise Arbour, the former High Commissioner for Human Rights, John
Homes, UN Humanitarian Co-coordinator and Reporteurs namely Philip Alston, Manfrad Nowak,
Walter Kaelan who were permitted to visit by the Government had been very fair in their reports
to the UN and in their reports they impressed the need for swift action by the UN to avert a
human tragedy and was stressing on GOSL on the need to have the presence of the office of
UNHCHR in Srilanka.

It is a well established principal in international law that a State by treaty could accept
intervention and thereby could voluntarily impose limitations on its sovereignty. For example a
state may agree with another State to treat their nationals in a human manner or to confer a
status or a right which was previously denied by it. Imposing such limitations in the name of
national interest or for reasons of political expediency or for humanitarian considerations is not
something new in the history of Sri Lanka. Lord Buddha was said to have visited Nagathepam
in the North of Sri Lanka to settle a dispute over the throne between two princes of Naga dynasty
and thereby avoided a civil war in the North.

Subsequently, there had been two such instances of interventions. Following the passage of
Citizenship Act of 1948, persons of Indian origin domiciled in Sri Lanka were deprived of their
nationality, citizenship and consequently lost their right to franchise and were made stateless 7
and on India expressing concerns about them the GOSL and the GOl in 1974 January entered

WP

Digitized by Noolaham Foundation.
noolaham.org | aavanaham.org



S S e i

into an agreement known as the Sirima — Shasthri Pact by which they agreed to put an end to
the statelessness of 975,000 persons of Indian origin by India agreeing to take over 525,000 of
them and Sri Lanka agreeing to grant citizenship to the balance and also undertook that on
registration as citizen of Sri Lanka that those persons,

“shall be entitled to same rights and be subjects to the same obligations and liabilities
and further agreed “shall in all matters relating to or connected with status, personal rights
and duties and property in Sri Lanka be subject to the laws of Sri Lanka “thereby according
them not only citizenships but all other rights privileges and benefit enjoyed by other

citizens ®

This is an example of how a State could intervene into the demonstrate affairs of another

country to help it to solve problems created by that it State itself.

Indo-Sri Lanka Agreement of 1987 is another example of Indian intervention to secure certain
rights to the persons of Tamil nationality of Sri Lanka. By this agreement the GOSL,

(i) acknowledged that Sri Lanka is a “multi-ethnic and a multi-lingual plural society”

consisting, inter alia, of Sinhalese, Tamils, Muslims (Moors) and Burghers

(i) recognized that the Northern and the Eastern Provinces have been areas of
historical habitation of Sri Lankan Tamil speaking peoples, who have at all times
hitherto lived together in this territory with other ethnic groups and

(iii) permit adjoining provinces to join to form one administrative unit and also by a
referendum to separate as may be permitted to the Northern and Eastern
Provinces as outlined in the agreement .

By this agreement GOSL acknowledged the multi-ethnic character of the Sri Lankan polity,
recognized that Northern and Eastern Provinces have been the traditional home land of the
Tamil people of Sri Lanka which concepts , Sri Lanka would have never conceded if not ‘or the
intervention of India. Above all it led to the 13" amendment to the constitution that recognized
Tamil also as an official language of the Democratic Socialist Republic of Srilanka. In some quarters
it was then argued that it was not intervention but in fact an invasion by a regional power.
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Before the signing of the 1987 accord, due to the imposition of economic blockade in the
Jaffna District by the Government there was food crises and the Government of India send
some food items by sea to safe the people from starvation and when the GOSL refused
permission for the ships to enter the Sri lankan waters stating that it is act of interference with
the sovereignty of Sri Lanka , India withdrew the ships and replied by dropping food parcels
from the aircrafts in Jaffna stating that it was a humanitarian operation well within the

international humanitarian law .

As could be seen from the operation by GOSL in the Vanni region of Sri Lanka against the
LTTE in 2008-2009 and a similar operation by Pakistan in its Northern boarders against Talibans,
there could be situations where the States engage themselves in humanitarian operations in its
own soil and against its own people. Sri Lanka claimed that it was forced to undertake a military
campaign for humanitarian reasons in the Tamil dominated Vanni region of Sri Lanka to liberate
its Tamil citizens from the clutches of a ruthless LTTE who have been keeping them without their
will as hostages. This operation lead to a humanitarian crisis unprecedented in the history of Sri
Lanka resulting in mass displacement of well over 350 000 persons of Tamil origin said to be
including 120000 children, deaths disappearances and destruction of properties (authenticity
of the above figures cannot be vouched in the absence of official records and the denial of

access to the media and reliance is placed on reports that were available )

In its attempt to meet this unprecedented challenge, GOSL established “relief villages” in
Vavuniya, and welfare centers in Jaffna and Mannar districts to accommodate the displaced.
These Relief villages surrounded by warp wire are in fact compulsory holding centres for all
civilians who had fled to government control areas during and after fighting between the
Government forces and the LTTE. Itis being said that these holding centers are like concentration
camps without freedom of movement, with no access not only to the media but also to the elected
members of Parliament and the to the relatives. Of the IDPs. A report by a concerned group of
Tamils of Sri Lanka released to the Media states that they were disturbed by persistent reports
of continuing lack of adequate shelter, privacy, water, toilet and bathing facilities, nutrition, and
medical services as well as other grave ills, notably disappearances, in several of the detention
centers® This state of affairs leads to the view that another humanitarian intervention may become
necessary to rescue these | DPs from the camps.
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In the two fundamental rights applications filed in the Supreme Court challenging the legality
of holding the IDPs in the * Relief villages' itis alleged that the IDPs are being held against their
will and their detention is violative of their fundamental rights guaranteed to them by the

constitution.

From the doctrine of humanitarian intervention stems the concept of R2P, the international
short hand for Responsibility to protect. Itis the genocide in Ruwanda , atrocities in the Balkans
, Sierra leone and East Timor and Kosovar that shocked the world conscience that later led to
limited intervention and ultimately led to the evolving of the new concept of R2P. This was followed
by the then Secretary General of the UN Kofi Annan extending his unreserved support stating
that” world should take responsibility if nations fail to protect their own population”

Theoretical notion of the Responsibility to Protect, first formulated by Gareth Evans and the
International Commission on Intervention and State Sovereignty (ICISS) gained greater
recognition in the wider international community. At a time when the conflictin Darfur had already
been claiming thousands of lives for two years, the 2005 historic World Summit saw all 192 UN
Member States endorsing the concept of R2P and the Summit outcome incorporates the following
key points:

“First, each state acknowledged its responsibility to Protect its own citizens from genocide,
ethnic cleansing, war crimes and against humanity; second, there would be international
assistance to help states uphold their responsibilities through capacity building and to support
those under stress before crises and conflicts broke out (Paragraph 138); third, the UN
accepted a responsibility to use diplomatic, humanitarian and other peaceful means to protect
populations from such atrocities; and finally it declared:”

“We are prepared to take collective action, in a timely and decisive manner, through the
Security Council, in accordance with the Charter, including Chapter VII, on a case-by-case
basis and in cooperation with relevant regional organizations as appropriate, should peaceful
means be inadequate and national authorities are manifestly failing to protect their

populations from genocide, war crimes, ethnic cleansing and crimes against humanity”°.

ORIk
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UN Secretary General Ban Ki-Moon had elaborated on the three pillars of R2P in his Report
to the General Assembly of January 2009, “Implementing the Responsibility to Protect”, which
was discussed during the debate. The first is the ‘protection responsibilities of the State’,
emphasizing that the Responsibility to Protect lies first and foremost with the State in relation to
its own people. The first pillar reflects the new approach of ‘Responsible Sovereignty’, a
reminder to states that sovereignty to Protect its citizens, and it poses a challenge to the
traditional conception of state sovereignty — the supreme individual authority over territory
—as a ‘right’. This ‘conditional’ sovereignty is supported by pillar two, ‘International assistance

and capacity building™".

When this doctrine was first introduced to the Sri Lankan audience by former Australian Prime
Minister Gareth Evans as head of the International Crises Group that is in the forefront of the
advocacy of this conceptin 2008 in his Neelan Thiruchelavam Memorial lecture , the government
seems to have got perturbed and Rama Mani , the Executive Director of the Colombo based
ICES who had apparently invited Evans and had presided over that lecture was seen as a root
of all evil and eventually had to leave ICES and was evicted from Sri Lanka.

Considering the prevailing situation in Sri Lanka, the international concern expressed, human
rights record, humanitarian concern raised and above all the talk of War Crimes Tribunal,
obviously, R2P is an important issue for GOSL and it cannot turn a blind eye to the spread of this

conceptin Sri Lanka.

The concept of R2P is being deliberately distorted in some quarters, apparently for the reason
that which advocate the limitation of states. Both Gareth Evans and Chris Patten who are in the
forefrontin the advocacy of R2P argue that Westphalian approach to sovereignty is out dated

and is no longer valid in today’s international relations, obligations and responsibilities.

Many are suspicious that R2P could lead to military intervention by powerful states in small
and week states. But they don’t simply understand that according to this concept military
intervention is the last resort and cannot be undertaken without the resolution of the UN Security
Council. On the other hand in certain quarters it is feared that if the Security Council doesn't
approve, it could lead to collective action by like minded states as NATO did in Irag and Bosnia.
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In the context of the realization of the goals of the R2P the UN having felt the need to have a
international mechanism to punish the perpetrators of crimes against humanity, war crimes,
genocide, established International Criminal Court (ICC) at a time when the conflict in Darfur
had already been claiming thousands of lives. There is an urgent need for the universal acceptance

of ICC for to end impunity. Otherwise the principles expounded by R2P will be without sanction.

The necessity and the desirability of having a permanent International Criminal Court, even

though felt at the time of Nurnberq trials, it became a reality with the adoption of the Rome

Statute of the International Criminal Court, so called because it was adopted in Rome, Italy on

17 July 1998 by the United Nations Diplomatic Conference of Plenipotentiaries on the

establishment of an International Criminal Court. Under the statute the Court may exercise

jurisdiction over genocide, crimes against humanity and war crimes. These crimes are defined

in detail in the Rome Statute and has jurisdiction over individuals accused of these crimes as

well as against those who were aiding, abetting or otherwise assisting in the commission of a

crime. The latter group also includes military commanders or other superiors whose responsibility

is defined in the Statute. However its jurisdiction is further limited to events taking place since 1

July 2002.

The Court does not have universal jurisdiction. The Court may only exercise jurisdiction if:

The accused is a national of a State Party or a State otherwise accepting the
jurisdiction of the Court:

The crime took place on the territory of a State Party or a State otherwise accepting
the jurisdiction of the Court; or

The United Nations Security Council has referred the situation to the Prosecutor,

irrespective of the nationality of the accused or the location of the crime™.

The Courtis an independent institution based in The Hague, the Netherlands, although it may
also sit elsewhere The Court is not part of the United Nations, but it maintains a cooperative
relationship with the U.N.
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The first genocide indictment of this young institute was against Sudanese President Omar
Hasan al- Bashir with war crimes against humanities and most notably genocide. The evidence
against him establishes reasonable grounds to believe that al — Bashir intends to destroy in
substantial part the Fur, Masalit and Zaghawa ethnic groups. The forces and agents controlled
by al-Bashir attacked civilians in town and villages inhabited by the target groups committing
killings, rapes and torture, and destroying means of livelihood. Al-Bashir has thus forced the
displacement of a substantial part of the target groups and attacked them in the camps for
internally displaced persons, causing serious and bodily harm — through rapes, tortures and

forced displacement in traumatizing conditions 3.

Interestingly, the decision of the Chief Prosecutor at the ICC to charge Omar Hasan al- Bashir
coincided with the celebrations of the 60 years of the adoption of the * Convention of the
Prevention of Crime of Genocide. However, the president is successfully avoiding arrest and
ICC has no mechanism to arrest him and to submit him to the jurisdiction of the court.

SriLanka, even though not a party to Rome Statute has reasons to be concerned about the
ICC in view of reports that a section of the Sri Lankan Diaspora is showing interest in taking up
the Sri Lankan problem before the ICC. In response to this the former foreign minister of Sri
Lanka Dr. Palitha Kohena recently in an interview to a local daily said “| think these are misguided
messages for the simple reason that if you look at the history of war crimes there isn’t one
instance where a winner of a war has been tried before a Tribunal. They have always been set
up for the losers. And if you were to take winners then the start would have to be taken elsewhere.
Sri Lanka did not drop atom bombs or destroy entire cities during war. | think these are just
alsgulded. ... comvomaaas g

Since Sri Lanka is not a party to Rome Statute, ICC has no jurisdiction to hear allegation
against Sri Lankan nationals unless of course the United Nations Security Council has referred
the situation to the Prosecutor of the ICC, irrespective of the nationality of the accused or the
location of the crime. However, if the perpetrator holds dual nationality and in the event of one of
the states accepting the Jurisdiction of the ICC, then he could be taken before ICC. Sudanese
President was indicted before ICC on the basis of the reference of the Security Council even
though Sudan is not a party to Rome Statute.
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(Footnotes)

1

International Human Rights by Thomas Buergental

“ UN Charter

* Tamil Times of March 1987

UN news Letter

*  Veerakesari of 23 rd August 2009

®  Veerakesari of 30 August 2009

" Citizenship Act No.18 of 1948

Granrt of Citizenship to Stateless Persons Act No,5 of 1986
“ Island of 2.7.2009

' Crimes of War Project August 12,2009

""" Crimes of War Project 12 August 2009Criminal Court
*  Rome Statute of the international Criminal Court

Colonialism and genocide — Raphael Lemkin's concept of genocide and its application to European rule in
Africa. Dominik J. Schaller

" Daily Mirror of August 20" 2009

BY V.S.GANESALINGAM

B.A (LOND) POST GRADUATE DIP ( BCIS)
ATTORNEY AT LAW , DIRECTOR,
HOME FOR HUMAN RIGHTS SRI LANKA
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11

An Outline of the Law Applicable to
Condominium Properties

KanpiaH NEELAKANDAN

INTRODUCTION

144 Stratum - a series of horizontal layers.
1:1.2. Strata -The plural of Stratum
113 Condominium - a block of apartments each of which is owned by an owner.

1.1.4. Apartment - a flat with a set of rooms.

12. WHAT IS THE APPLICABLE LAW ?

1.21

122

The Apartment Ownership Law No. 11 of 1973 [as amended by the Acts Nos. 45 of 1982
4 of 1999, 27 of 2002 and 39 of 2003], (‘AOL") the provisions of which have to be read
with the provisions of the Sections 50 to 52 of the Registration of Title Act No. 21 of 1998
if the property is situated in an area to which the Registration of Title Act applies.
Paragraphs 2 to 17 of this paper deal with the provisions of the Apartment Ownership
Law and all references to the sections are the references to the respective sections of
that law, unless otherwise specified. However in paragraph 16 below | have dealt with
the provisions of the Registration of Title Act.

For the avoidance of doubts it has been declared in the AOL , that until an Order
under section 1 of the Registration of Titles Act, No. 21 of 1998 ('ROT’) is made
extending the application of the provisions of the ROT Act to any Province, Administrative
District or Administrative Division as the case may be, the Registration of Documents
Ordinance (Chapter 117) shall continue to apply to and in relation to, the registration
in accordance with the provisions of this Act

(a) of a Condominium Plan, a Provisional Condominium Plan or a Semi Condominium Plan;

(b) of a Plan of amendment of a registered Condominium Plan, a registered Provisional
Condominium Plan or a registered Semi-Condominium Plan; and

(c) of a Plan of re-division or amalgamation of a registered Condominium Plan or a
registered Semi-Condominium Plan,
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in respect of any Condominium Property, Provisional Condominium Property or Semi
Condominium Property, as the case may be, situated within any such aforementioned Province,

Administrative District or Administrative Division.”
1.2.3 It must also be noted that Sec. 4 of AOL as now amended provides as follows:-

“A Condominium Plan or a Plan of redivision or amalgamation shall be deemed to be an

instrument affecting land for the purposes of the Registration of Documents Ordinance.”

2. CONDOMINIUM PROPERTIES AND CATEGORIES

2.1 A Condominium Property was earlier defined as a property:-
2.1.1. comprising land
2.1.2 with a building or buildings of -
2.1.2.1. more than one storey

2.1.2.2. and having more than one unit of residential or non-residential accommodation.

2.3  The AmendmentAct No. 39 of 2003 has divided condominium properties into three
categories. Thereby, the new provisions enable the registration of Provisional and
Semi-Condominium Properties. The Amended provision n reads as follows:-

“2. The Law applies to -

(a) Any building erected on alienated land held as one land parcel and capable of being
subdivided into parcels (hereinafter referred to as “Condominium Property”);

(b) Any building proposed to be erected on alienated land held as one land parcel and
capable of being subdivided into parcels (hereinafter referred to as “Provisional

Condominium Property”);
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(c) Any building partly erected on alienated land held as one land parcel, on which there are
more than one contemplated condominium parcels fit for human habitation (hereinafter

referred to as “Semi Condominium Property”).”?
3 CONDOMINIUM PROPERTY
3.1  CONDOMINIUM plan

(1) The Condominium Plan should -
(a) delineate the external surface boundaries and boundary marks
(b) specify the division, volume and folio
‘(c) include a vertical section of each subdivided building showing-
(i) the floors and ceilings of each storey; and
(i) the height of each storey;

(d) include a description, as well as the vertical section and dimensions,
(e) delineate, each condominium parcel and define the boundaries thereof
(f) identify the condominium parcels
(g) distinguish each storey by an index letter
(h) specify the approximate floor area of each condominium parcel;
(i) delineate the external boundaries and show the horizontal dimensions
(j) define the common elements
(k) bear an endorsement by the person preparing it to the effect that the building
shown in the Condominium Plan is within the external horizontal boundaries
(/) to it a certificate from a registered architect or a registered professional civil or
structural engineer
(m) enter the share value of each condominium parcel
(n) bear an endorsement with a certificate of a licensed surveyor
(0) show the share values in whole numbers of each condominium parcel and number
equal to the aggregate share value entitlement of all the condominium parcels;
(p) have endorsed upon it the address at which documents may be served on the
management corporation in accordance with section 20n; and

(q) contain such other particulars as may be prescribed.?
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3.1.2 Importance of the Condominium Plan

3.2

3:2.1

3.22

Title to any unit or interests in any accessory parcel or common element is based on

the Condominium Plan. (Please see the paragraph 4.3 below on effect of its registration).

Application for registration of a Condominium Plan

Every application for the registration of a Condominium Plan, should be made to

in prescribed form in triplicate.

Every such application should be accompanied by-

(@)
(b)
©)
(d)
(e)

(i)

the prescribed fee
the building plan approved by the planning authority in triplicate :
the Condominium Plan in triplicate containing such details as are specified in section 5;
certificate, from a qualified architect or a qualified civil or structural engineer,
the written consent of every person who, if any, is entitled to the benefit of-
(i) acharge of the land
(ii) a lease of the whole or any part thereof;
(iii) a charge of such lease; or
(iv) a lien over the land or any such lease;
the certificate of conformity

the Certificate of Title

(i)  where there is a mortgage on the Condominium Property proposed to be
registered a declaration by the applicant stating details as regards the-

(A) finances already

(B) total amount borrowed

(ii) where there is no such mortgage on the Condominium Property proposed
to be registered the owner shall make a statement to that effect.

A certificate from the General Manager of the Condominium Management
Authority
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() a declaration by the applicant, attested by a Notary Public, which shall contain-
(a) adescription, by reference to the cadastral map,

(b) the name and address of the owner or owners of the condominium parcels;

(c) the particulars of deeds, instruments or other documents and of other
evidence of title relied

(d) areference to the division, volume and folio in which the title is registered under
the Registration of Title Act. No. 21 of 1998

(e) the particulars of every encumbrance, lispendens, seizure, order or
decree affecting the land parcel,

(f)  adescription of the building, stating the number of storeys and basement and
the number of condominium parcels;

(g) the number or other symbol identifying each condominium parcel
(h)  adescription of the common elements of the Condominium Property;
(i)  adescription of the accessory parcels of the Condominium Property,

() theundivided share value of each condominium parcel in the common elements

of the Condominium Property;

(k)  the percentage of the undivided share in common elements appurtenant to each

condominium parcel,

() astatement of the purpose for which the building and each of the condominium
parcel intended and restricted as its use;

(m) astatement of account on the advances already drawn

(n)  any further details in connection with the condominium property which the applicant
may deem desirable to set forth consistent with this Law;

(o) any otherinformation which may be required to be provided by or under any written

law:;

(p) the signature of the owner or owners of the condominium property;

(k) reference number in the case of the registration of the Semi Condominium Plan

or the Provisional Condominium Plan, as the case may be.*
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41  SEMICONDOMINIUM PLAN

The Semi Condominium Plan should be prepared and drawn by a licensed surveyor
or by or under the authority of the Surveyor- General and should -

(a) delineate the external surface boundaries and boundary marks,

(b) specify the division, volume and folio in which the land parcel is registered and

the surveyed area thereof,

(c) include a vertical section of each partly completed subdivided building showing-
(i) the floors and ceiling of each storey; and

(ii) the height of each storey,

(d) include a description

(e) delineate, , each condominium parcels of the partly completed building,
(f) identify the condominium parcels

(g) distinguish each storey by an index letter

(h) Specify the approximate floor area of each parcel;

(/) delineate the external boundaries and show the horizontal dimensions

(j) define the common elements of the Semi Condominium Property;

(k) show the share values in whole numbers of each condominium parcel of
the partly completed building

(/) bear an endorsement by the person preparing such plan ®

4.2  APPLICATION FOR REGISTRATION OF SEMI-CONDOMINIUM PLAN

Every application for the registration of a Semi-Condominium Plan should also be made in the
prescribed form in triplicate. The “Original” and the “Duplicate” of such application shall be sent
to the Registrar and the “Triplicate” shall be sent to the General Manager of the Condominium
Management Authority.
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4.2.1 Every such application made under Sec. 3B should be accompanied by-
(a) the prescribed fee;
(b) the building plan approved by the planning authority, in triplicate;
(c) the Semi-Condominium Plan containing such particulars specified in section 5B:
(d) the written consent of every person who, if any is entitled to the benefit of-
(i) a charge of the land;
(ii) a lease of the whole or any part thereof;
(iii) a charge of such lease; or

(iv) a lien over the land or any such lease.

(e) a certificate from a qualified architect or a qualified civil or structural engineer, as the
case may be, to the effect that the completed condominium parcels and provisional
condominium parcels, shown in the Semi-Condominium Plan has been drawn
in accordance with the approved plans and specifications by reference to which,
permission was given stating therein the date on which such permission was

given and the reference number thereto;

(f) the reference number in the case of the registration of a Semi-Condominium Plan or

a Provisional Condominium Plan, as the case may be;
(g) the Certificate of Title for the land parcel;
(h) a certificate from the General Manager of the Condominium Management Authority
(i) acertificate of conformity
() acertificate from a qualified architect or a qualified civil or structural engineer

(k) where there is a mortgage on the Condominium Property proposed to be registered a
declaration by the applicant stating details as regards the
(A) finances already raised by mortgaging
(B) total amount borrowed under the aforesaid mortgage

(I) where there is no such mortgage on the condominium Property proposed to be registered
the owner shall make a statement to that effect.

(m)A declaration by the applicant attested by a Notary Public containing the requirements
specified in paragraph (j) of subsection (2) of section 3A.6
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4.3.EFFECT OF REGISTRATION OF A CONDOMINIUM OF SEMI-CONDOMINIUM
PLAN

4.3.1

Upon registration of the Condominium Plan or Semi Condominium Plan, each

building or partly completed building depicted in the Condominium Property or Semi
Condominium Property shall be deemed to be divided into units and identified therein and

thereupon the common elements shall be held by the owners of all the condominium parcels as

tenants in common proportional to their respective share parcels and for the same term and

term and tenure as their respective condominium parcels are held by them.

43.2

4.3.3

3.1

5.1

The Registrar on registration of the Condominium Plan or Semi Condominium Plan
shall certify therein the share, which the owner of a condominium parcel has, in the
common elements.

Upon registration of a Condominium Plan, or Semi Condominium Plan, each
condominium parcel depicted therein together with the common elements appurtenant
thereto shall be deemed to be absolutely owned by person or persons described in the
relevant plan as the owner or owners of the ¢ Condominium Property or the Semi
Condominium Property as may be applicable without prejudice to the right of the
mortgagee to exercise the right of execution of parate or to obtain monetary
compensation in terms of the law relevant to such mortgage, or the right of any other
person to obtain monetary compensation any loss suffered as a result of any mortgage
agreement for sale or interest he had in the Condominium Property or in the Semi

Condominium Property before such registration, being adversely affected;”

PROVISIONAL CONDOMINIUM PROPERTY
REGISTRATION OF PROVISIONAL CONDOMINIUM PLAN

Every application for the registration of a Provisional Condominium Plan should also be
made to in the prescribed form in triplicate. The “Original” and the “Duplicate” of such
application shall be sent to the Registrar and the “Triplicate” shall be sent to the General
Manager of the Condominium Management Authority.®
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52  APPLICATION FOR REGISTRTIN OF APROVISIONAL CONDOMINIUM PLAN

5.2.1 Every such application made should be be accompanied by-

(a) the prescribed fee;

(b) the building plan approved by the planning authority, in triplicate;

(c) the Provisional Condominium Plan containing such particulars specified in

section 5A;

(d)  the written consent of every person who, if any is entitled to the benefit of-
(i) a charge of the land;
(i) a lease of the whole or any part thereof;
(iii) a charge of such lease; or
(iv) a lien over the land or any such lease.

(e)  the Certificate of Title for the land parcel:

Provided however, where the Certificate of Title to the land parcel, is not in the possession of
the owner, but in the possession of any other person a copy of a request by such owner served
on such other person for the production of such Certificate to the Registrar of Title within fourteen
days from the date specified in such request shall be attached to such application;

() acertificate from the General Manager of the Condominium Management Authority
certifying that-

(i) common amenities required to be provided to the proposed building, has been provided
for, in the approved building plan;

(i) the common elements of the proposed building has been properly designed in the
proposed building plan, to ensure proper control, administration, maintenance or

management of such common elements by the Management Corporation;
(g) adeclaration by the applicant, on the-

(i) availability of funds for the construction of the building supported by a certificate
from a recognised financial institution stating the availability of financial support for the
contraction of such building;
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(iii) details of the finances already raised or to be raised by mortgaging the
Provisional Condominium Property, and the amount secured or to be secured
against each provisional condominium parcel or parcels, and the name of such

financial institution, supported by a certificate from the recognized financial institution;

(h) a financial report confirming the cost of the construction verified by a qualified quantity

surveyor, or a qualified civil or structural engineer;

(i) Implementation plan of the total construction indicating the proposed date of
commencementand the proposed date of completion of each of the following activities
supported by a certificate of the qualified architect or a qualified civil or structural

engineer as the case may be-

i) foundation columns;

(

(ii) construction of walls;
(iii) construction of storey;
(iv) construction of roof;

(v) final finishing up to the level for human habitation.

() a declaration by the applicant attested by a Notary Public containing the requirement
specified in paragraph (j) of subsection (2) of section 3A.°

5.3 EFFECT OF REGISTRATION OF PROVISIONAL CONDOMINIUM PLAN

Upon registration of a Provisional Condominium Plan, each provisional condominium
parcel depicted therein together with the provisional common elements appurtenant
thereto, shall be deemed to be absolutely owned by the person described in the relevant
plan as the owner of the Provisional Condominium Property, and shall exercise such

ownership, subject to the following limitations:-

(a) The existence of any mortgages executed prior to the registration of
provisional condominium plan, or after the registration of provisional
condominium plan securing the land parcel, where the proposed building
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(b)

s to be erected, shall extend to each such provisional condominium parcel,
and shall have no right to execute any instrument in respect of any of the
provisional condominium parcel or land parcel, in favour of any other party,

without the consent of the mortgagee or mortgages;

the existence of any agreements of sale for individual provisional
condominium parcel registered at the registrar, shall be recognized as an
encumbrance of the absolute ownership, and exercisable without prejudice
to the rights of such prospective purchaser, who is a party to the said
agreement of sale;

the owner shall not sell, lease rent or dispose in any other manner,
other than by way of mortgage, the land parcel where the proposed
building is to be erected, shown in the registered Provisional Condominium
Plan, until the said building is partly completed and registered at the
registrar as “Semi Condominium Property”. Where a sale, lease, rent or
any other disposition, other than the mortgage, is executed by or on behalf
of the owner in contravention of this provisions, shall be null and void and
shall have no force of effect in law;

Provided that, nothing in these provisions shall be deemed to preclude any authority from

selling the said property for recovering the amount due on any mortgage bond or on any

agreement for sale in accordance with any other written law.

6.ACCESSORY PARCELS

‘Accessory parcel’ is defined to mean a parcel intended for separate ownership and was

with any other specified condominium parcel or condominium parcels for any purpose.

An accessory parcel or any interest therein cannot be dealt with independently of the

condominium parcel to which such accessory parcel has been made appurtenant. Any
assurance which contravenes this provision is null and void, and does not pass any
interest.
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7.

i

7.3

IMPLIED SERVITUDES

Under section 13 various servitudes are implied in favour of the owner of a parcel, and
as against him. Mostimportantly there is the servitude of subjacent and lateral support
which entitles the owner of the dominant tenement to enter on the servient tenement to
replace, renew or restore any support. In addition there are implied servitudes of shelter,
for passage of water, sewerage, drainage, gas, electricity, garbage, artificially heated or
cooled air and other services such as radio, telephone and televisions.

There are implied servitudes in respect of access of light and air enjoyed at the date of
registration of the relevant condominium plan, and the right to maintain and use
overhanging eaves and other projections existing at the date of registration of the relevant

condominium plan.

The Management Corporation of a condominium property can by an unanimous resolution
grant a servitude or a restriction covenant burdening the Condominium Property or to
accept such grants.™

COMMON ELEMENTS
The Common Elements are defined to mean:-

(a) in relation to any Condominium Property or Semi Condominium Property or
Provisional Condominium Property which is comprised in any plan approved by
the authority for the time being responsible for the approval of such plan, means
so much of the land parcel for the time being not comprised in any condominium
parcel shown in a Condominium Plan or Semi Condominium or Provisional

Condominium Plan; and.

(b) unless otherwise described specifically as comprised in any condominium parcel
ina Condominium Plan or Semi Condominium or Provisional Condominium Plan
and shown as capable of being comprised in such condominium parcel includes: -
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8.1

(Vi)

(vii)

foundations, columns, gardens and external beams, supports, main walls,
roofs, walls, lobbies, corridors, stairs, stairways, fire escapes, entrances, exits

of the building or buildings;

car parks, recreational or community facilities, gardens, parking areas,roofs

and storage spaces;

central and appurtenant installations for services such as power, light, gas,
hot and cold water, heating, refrigeration and air-conditioning, telephone, radio,

rediffusion, garbage disposal and incinerators;

escalators, lifts, tanks, pumps, motors, fans, compressors, ducts and in general

all apparatus and installations existing for common use;
premises for use by security guards, caretakers and watchmen;

all facilities described as common elements in any plan for a condominium
development approved by the authority for the time being responsible for such
approval, and all facilities which may be shown in a legend of a Condominium
Plan or Semi Condominium or Provisional Condominium Plan as
common elements; and

all other parts of the land parcel not comprised in any condominium parcel
necessary or convenient to the existence and maintenance and for the
reasonable common use and safety of the common elements including the
roads and access drains and ditches, lanes, parks, playgrounds and other
open spaces appurtenant to the Condominium Property or Semi Condominium

Property or Provisional Condominium Property.'?

IF THE PURCHASER IS A FOREIGNER

Property Tax was introduced by Part VI of the Finance Act No. 11 of 1963, as amended
by the Acts, Nos.14 of 1982 and 22 of 1992. have come back into operation again on
the 5" October 2004 when the Act No. 8 of 2004 was certified.

POV %
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However, the said liability to pay 100% tax does not arise in the following instances:-

(@)

(b)

(c)

for transfer of land to any commercial bank or body of persons carrying out
the business of insurance which is not a citizen of Sri Lanka arising out of the
sale of such land to such bank or body of persons in execution of a decree of
court to enforce the mortgage of such land as security for a loan or advance

given by such bank or body of persons.

The sale of any land to any person who is not a citizen of Sri Lanka if it is
proved to the satisfaction of the Registrar of Lands that the negotiations for
such sale had commenced before the date of operation of the Finance Act
No 11 of 1963 and the instrument for the transfer of ownership of such land

was effected in consequence of such negotiations.

Transfer of property of any such class or description as is specified in any
Order made by the Minister and published in the Gazette.(*)

1. Any land, the ownership of which is transferred to an enterprise to which the Board of

Investment of Sri  Lanka has granted authorisation in writing to set up on such land —

(a)

a project for the construction of not less than hundred residential housing
units, each constructed on land not exceeding ten perches, inclusive of
appurtenant land, or a condominium property within the meaning of the
Apartment Ownership Law, No. 11 of 1973 comprising not less than hundred
units for residential or non-residential accommodation, provided that the total

value of the land is met by inward remittances of foreign currency;

a project for the construction and operation of a hospital or a hotel, provided
that the total value of the said land is met by inward remittance of foreign
currency and that the investment on the project be not less than ten million US
Dollars or its equivalent in Sri Lanka Rupees;

a project relating to infrastructure development or any other development
determined by the Minister as being essential for the economic progress of
Sri Lanka, provided that the value of the said land is met by inward remittances

20ROV
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of foreign currency and the investment on the project be not less than fifty
million US Dollars or its equivalent in Sri Lanka Rupees:;

(d) a project solely for the manufacture of non-traditional goods for export, for
the establishment of its manufacturing plant, office, storage facilities,
dormitories for workers, provided that the value of the said land is met by
inward remittances of foreign currency and the investment on the project be
not less than one million US Dollars or its equivalent in Sri Lanka Rupees:

9.2.1 Any condominium unit of a condominium property situated on or above the fourth
floor of such condominium property, the ownership of which is transferred to a person who is
not a citizen of Sri Lanka, provided that the value of such unitis met by inward remittances of
foreign currency. In computing the number of floors in a condominium property, a floor which
accommodates any common element or common elements within the meaning of the
Apartment Ownership Law, No. 11 of 1973 in excess of one half of the floor area of such
floor, shall not be taken into account.

What is transfer of ownership for the purpose of 100% tax?

Itmust be borne in mind that any transfer of ownership of any property arising from —

(a) intestacy;

(b) by gift or testamentary disposition by any individual to his spouse, child, parent,
brother or sister and the issue of such child, brother or sister, who is not a citizen
of Sri Lanka; or

(c) upon the succession of any person as trustee to a person appointed as trustee
under a will or any instrument of trust or of any provident fund or any investment;

is excluded from the liability to pay 100% tax.
10. REGISTRATION OF TITLE

he provisions contained in the Registration of Title Act (‘ROT’) in respect of Strata
Titles are the following:-

ROOCCOPOCPOCOCOCOOLODEL OO L%
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Registration of horizontal sub-divisions of buildings

“50(1) Subject to the provisions of this Act and of the Apartment Ownership Law, No.
11 0f 1973 the owner of any land parcel registered under this Act upon which
a building comprising more than one storey has been constructed may, upon
payment of the prescribed fee make application in the prescribed form to the
Registrar-General of Title for the registration of horizontal sub-division of
buildings (hereinafter referred to as “Condominium parcels”) in accordance
with a Cadastral Map called a Condominium Plan which shall accompany
such application.

(2) The reference number of the parcel of land on which the building is constructed
and the number of the condominium parcel as depicted on the Cadastral
Map shall together be a sufficient reference to a condominium parcel.

(3) The Registrar of Title shall refer such applications together with the
condominium plan and the cadastral map to the Superintendent of
Surveys for certification.

Filing of Condominium plan by Superintendent of Surveys

“61. On the Superintendent of Surveys being satisfied that the Condominium Plan
conforms to the provision of the Apartment Ownership Law, No. 11 of 1973 and this
Act, he shall certify such plan on behalf of the Surveyor General, and

(a)file the Original of the Condominium Plan after making a suitable reference on
the cadastral map used for registration of title, and

(b)forward the Duplicate of the Condominium Plan and the application of the owner
to the appropriate Registrar of Title.

Mode of registration of condominium parcels

“52. If the Registrar of Title is satisfied that the application conforms to the
provisions of the Apartment Ownership Law, No. 11 of 1973 and this Act he shall —
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(@)

(b)

(c)

(d)

(e)

()

file the Duplicate of the Condominium Plan in the Parcels File, and

open a new title register in the Register in respect of each condominium
parcel shown on the Condominium Plan and make suitable cross references

to such register in the register in which the  land parcel is registered; and

record in the Property Section in the register pertaining to the land parcel
that the land comprised therein consists only of common property; and

record in the Encumbrances Section that registers in respect of condominium

parcels have been opened; and

inform the applicant that such Condominium parcels have been registered
and notify him of the reference numbers of the relevant registers;
issue a Certificate of Title after recovery of the prescribed fees.”

(It must be noted that the provisions of the ROT are now being amended).

KN/RP 28.08.09
Condo Law
{Augl)[KN Seminar]

(Footnotes)
Sec. 44 of the Act No. 39 of 2003
Sec. 2 of the AOL

Sec. 5 of the AOL

Section 3A of the AOL

Sec. 5B of the AOL

Sec.3C of the AOL

Sec. 9 of the AOL

1

Sec. of tlhe AOL

Sec. 3B of the AOL

" Sec. 11A of the AOL

Sec. 13, 14 and 15 of the AOL
Sec. 20 of the AOL

KANDIAH NEELAKANDAN
PARTNER, MURUGESU & NEELAKANDAN
ATTORNEYS-AT-LAW & NOTARIES PUBLIC
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Has the purported right to abortion
diminished the right to life?

A Comparative Study

- M A SUMANTHIRAN'

INTRODUCTION

This paper discusses the question whether the purported right to abortion has diminished the
right to life in Australia in comparison to the United States of America. First there is an analysis
of how the right to life finds expression in the laws of Australia. Thereafter this paper considers
how much the present worldwide trend to liberalize or at least decriminalize the act of induced
abortions has influenced the laws in Australia and to what extent it has diminished the right to life
as a civil liberty. Finally the paper compares the situation in Australia alongside the position in
the United States of America and considers whether there is better protection for the right to life
in the USA than that is available in Australia, in the background of liberalized abortion laws in
each jurisdiction.

THE ‘RIGHT TO LIFE’

The phrase ‘right to life’ was introduced into international law through Art 3 of the Universal
Declaration of Human Rights (UDHR), Paris, 10 December 1948, which provides simply that
“'[e]veryone has the right to life, liberty and security of person”. Article 6 of the International
Covenant on Civil and Political Rights (ICCPR), New York, 19 December 1966, provides a
more detailed exposition of the right that omits the references to liberty and security of person
and envisages the possibility of an exception in countries still enforcing capital punishment.
However, it expressly prohibits death sentence being carried out on a pregnant woman. Article
6 reads:

(1)  Every human being has the inherent right to life. This right shall be protected by law. No
one shall be arbitrarily deprived of his life.
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(2)  Incountries which have not abolished the death penalty, sentence of death may be imposed
only for the most serious crimes in accordance with the law in force at the time of the
commission of the crime and not contrary to the provisions of the present Covenant and to
the Convention on the Prevention and Punishment of the Crime of Genocide [Paris 9
December 1948]. This penalty can only be carried out pursuant to a final judgment rendered
by a competent court.

(3) When deprivation of life constitutes the crime of genocide, it is understood that nothing in
this article shall authorize any State Party to the present Covenant to derogate in any way
from any obligation assumed under the provisions of the Convention on the Prevention
and Punishment of the Crime of Genocide.

(4) Anyone sentenced to death shall have the right to seek pardon or commutation of the
sentence. Amnesty, pardon or commutation of the sentence of death may be granted in all
cases.

(5) Sentence of death shall not be imposed for crimes committed by persons below eighteen
years of age and shall not be carried out on pregnant women.

(6) Nothing in this article shall be invoked to delay or to prevent the abolition of capital
punishment by any State Party to the present Covenant.

Therefore, in international law, right to life is considered to be the most basic right. Progressively,
countries have afforded recognition to this idea and incorporated a set of fundamental rights in
their constitution, which invariably includes the right to life as the pre-eminent right.

THE ‘RIGHT TO LIFE’ IN AUSTRALIA

Australia does not have a Bill of Rights or any provision in its Constitution or any other similar
statutory enactment that lists the civil liberties that are protected. Nevertheless, most civil liberties
are recognized and protected in Australia either by legislative provisions expressing a right or in
negative forms by the imposition of criminal penalties for their breach. The right to life is a
negative right in that it is protected only by criminal sanctions for actions by a person that deprives
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another of life?. Thus there is no legally enforceable right to life anywhere in Australia. Since
criminal laws are primarily state based, they differ albeit marginally, from state to state. These
differences are mainly to do with the degrees of culpability in certain exceptional circumstances.

ABORTION

In Australia induced abortion is one of the exceptions to the general prohibition on killing, with
a reduced culpability, which varies dependant on the laws of a particular state in that regard. In
Victoria, the criminal law in relation to abortion is governed by the common law and section 65
of the Crimes Act, 1958. In R v Davidson®, it was held that abortion was not unlawful if the doctor
honestly believes on reasonable grounds that abortion is necessary to preserve the life or physical
or mental health of the mother. Although in each state judicial interpretations such as this and
statutes have broadened the scope for induced abortion, abortion is still not available on demand
in any state. The common law that is applicable in Victoria is based primarily on the Offences
Against Persons Act, 1861 in England. Although subsequently England enacted the Abortion
Act, 1967, liberalizing abortion, there was no corresponding legislation in Victoria. Yet in R v
Davidson the popular liberal view that gave birth to the Abortion Act, 1967, found favour in the
judicial thinking.

THE RIGHT TO LIFE AND THE PROHIBITION ON ABORTION

It is to be noted that the Offences Against Persons Act, 1861, as its title itself suggests,
outlawed the act of abortion on the unambiguous premise that a foetus was a person endowed
with life. Thus at least until the mid sixties, the recognition in the law of the civil liberty of the right
to life certainly included the right to life of an unborn child as well. This was well supported by the
cases in which the right of the child to sue on account of the negligence committed at the time
that child was still unborn was recognized*.

Although changes in the law now permit abortions to be performed with relative ease in a
variety of situations, the very fact that certain conditions ought to be fulfilled to justify abortion in
every case shows that the basic prohibition on aborting an unborn child still remains. It is to be
noted also that the rationale for holding that the abortion was permissible in the given situation in
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R v Davidson was clearly the consideration for the life or physical or mental health of the mother.
This is an extension of the original sole exception to the prohibition that abortion was permissible
only for the purpose of saving the mother’s life. It is not difficult to observe then that the only
exception to the prohibition on abortion was also based on the right to life. It was a case of
competing considerations for the life of the mother versus the life of the unborn child. And when
the scope of this exemption expanded to include the physical and mental health of the mother as
well, a new rationale had to be invented to justify the breach of the right to life of the foetus. The
foetus was thus held to be lacking legal personality and consequently did not posses any right to
life prior to birth. The approach then taken in Australia and generally in the English common law
to circumvent the irreconcilability of a child’s right to sue on account of negligence for pre-natal
injury, was to classify it as a contingent right which crystallises only upon subsequent successful
birth. The situation is slightly different in the USA.

THE POSITION IN THE USA

The Fourteenth Amendment to the US constitution expressly confers on every person the
absolute “the right to life”. However, thirty-four of the states still carry out capital punishment,
which is not considered a violation of this right. The Fourteenth Amendment also protects “the
freedom of personal choice in matters of marriage and family life”. Itis the exercise of this right,
which is referred to as the right to privacy, which enabled abortions to be legalized in the USA.

Abortion only after “quickening”® was held to be unlawful under the common law in the United
States of America until 1845. Thereafter most states started passing legislation that prohibited
all or most abortions®. By 1900 almost all the states had banned abortions. From 1967 many
states started relaxing these laws to permit abortions in cases where, for example, it was
necessary in the opinion of the physician.

-t

In 1973, by a landmark judgment in Roe v Wade’, the US Supreme Court invalidated all anti-
abortion laws in extant in all fifty states, thus effectively legalizing abortion on demand throughout
the country. Although different standards were laid down for the different trimesters of pregnancy,
the basic rationale for the decision was,
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“This right of privacy...is broad enough to encompass a woman'’s decision
whether or not to terminate her pregnancy”.®

Naturally, in order to afford the constitutional right of privacy such exalted position the court
had to hold that,

“The unborn have never been recognized in the law as persons in the whole

sense.”™

Though the judgment refers to “foetal life” and does not contest the fact that a foetus has life
independent of the mother, it nevertheless denies a foetus the right to life on the basis that such
right is afforded only to persons recognized by law! In my view this strained reasoning is blown
apart when one encounters other opinions of the US Supreme Court as to the legal personality
of the unborn in matters where there is no competing right to abortion. The following examples
will illustrate this point:

In Wiersma v. Maple Leaf Farms', it was held that,

“In answer to a certified question from the United States District Court, we
conclude a cause of action exists in South Dakota for the wrongful death of a
nonviable unborn child.”

And that,

“Nothing in Roe V Wade prohibits Legislature from including a nonviable
fetus in its definition of a “person” under North Dakota’s Wrongful Death Act”

In re D’Antonio’s Estate’’'Search Term Begin Search Term End , court allowed letters of
administration to the nominee of the father for the estate of the unborn child to institute an action
against persons responsible for the death of the unborn child.

In Grodin v Grodin'?, the son and the father, individually and as the son’s next friend, brought
an action against the mother and the doctor for damages to the son’s teeth allegedly resulting
from use of medication during pregnancy. The Court of Appeal held that:
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“Child’s mother bears same liability for injurious, negligent conduct, resulting

in prenatal injuries, as would a third person.”

In Legal Aid Society of Suffolk County v Sierra™, a family court upheld the application brought
on behalf of the unborn child against the mother who the applicant alleged was exposing the
foetus to danger by her neglectful conduct. The court adjudged inter alia that,

“the unborn child Search Term End of respondent, Sierra K., is a personality which
is afforded the protection of Family Court Act.”

In the course of its reasoning, the court held that,

“In the case at bar, it would be incongruous to imagine the Family Court Act's
clear purpose being anything other than to protect childrenSearch Term Begin
Search Term End , including unborn childrenSearch Term Begin Search Term
End, from harm. Making a child Search Term End endure an unsafe environment
in the womb is ludicrous when this same child Search Term Begin Search
Term End is afforded protection from illegal drugs and an unsafe environment

the moment it takes its first breath outside the womb.”

Itis to be noted that in the above two cases, judgment was entered against the mothers for
causing harm to the unborn children, who were recognized as a person. The suggestion that an
unborn child is not entitled to the same protection afforded to the child after birth, was rightly
described as ‘ludicrous’ by the court in the case of Sierra. Yet, it is even more ludicrous to arrive
atthe final position that the mother’s right to privacy can supersede the right to life of the unborn
child (when she decides to terminate the pregnancy), but the right of the unborn child for a safe
environment somehow supersedes that same right to privacy of the mother. Thus in the United
States of America an unborn.child has a higher right to a safe environment than the right to life!

LEGAL PERSONALITY OF AFOETUS IN INTERNATIONAL LAW

The preamble to the Declaration of the Rights of the Child, UN General Assembly resolution
1386(X1V) of 20 November 1959 includes the following:
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“Whereas the child, by reason of his physical and mental immaturity, needs
special safeguards and care, including appropriate legal protection, before as
well as after birth.”

This preamble was repeated thirty years later in the Convention on the Rights of the Child,
UN General Assembly Resolution 44/25 of 20 November 1989, which in Article 6 (1) expressly
provides that,

“States Parties recognize that every child has the inherent right to life.”

If the “child”, referred to in Article 6 above is to have the same meaning as in the preamble,
the unborn child is obviously included in that definition. Thus, according to this international
instrument, an unborn child has the inherent right to life. Article 1 of the Convention defines a
child as,

“‘every human being below the age of eighteen years unless, under the law
applicable to the child, majority is attained earlier.”’

Itis submitted that this definition in Article 1, by referring to “human beings” does not limit the
applicability of the Convention only to children after their birth, as some have suggested. The
phrase in the preamble, “before as well as after birth” leaves no room for such limitations.

The American Convention on Human Rights, to which the USA is not a party, provides at
Article 4(1) that,

“Every person has the right to have his life respected. This right shall be
protected by law, and in general, from the moment of conception. No one shall
be arbitrarily deprived of his life.”

Thus there is a general recognition in international law that an unborn child has legal personality
and consequently an entitlement to protection. However, this is not considered an absolute right'.

MEDICAL SCIENCE

There is no definite word from medical science as to the point at which a foetus acquires
life’. However, it is common ground that a unique set of chromosomes comes into existence

Digitized by Noolaham Foundation.
noolaham.org | aavanaham.org




when a human sperm fertilizes a human egg'’. It is during the process of fertilization that the 23
chromosomes of the sperm unite with the 23 chromosomes of the ovum to make the new single
cell with 46 chromosomes. The process of the DNA translation occurs after 24 to 48 hours of
fertilization'®. The implantation of the zygote on the wall of the womb begins approximately six to
eight days after fertilization and ends, by convention, two weeks later; four weeks after the first
day of the last menstrual period (LMP)'"®. These time frames go to establish the facts that
conception takes place within two days of the sexual intercourse and that in any case implantation
is complete before suspicions of pregnancy ordinarily arise.

The question as to whether a foetus is entitled to the protection of the right to life is inextricably
linked to the question as to whether a foetus is a live person. Although medical science cannot
categoribally answer that question, what it can tell us is sufficient to conclude that a person,
unique and separate from the mother, certainly comes into being at least within a period of one
month.

A COMPARISON: AUSTRALIA AND THE USA

In Australia the civil liberty of the right to life is not enacted into a pbsitive right and thus cannot
be enforced. But the concept of the absolute right to life finds expression in the laws that protect
persons from arbitrary deprivation of life. And the general prohibition against abortion also is an
expression of this protection. Encompassing the life of the unborn child into the protection
structure, the laws of Australia provide a better model than in the United States of America
where first trimester abortions are permitted on demand. However, the liberalization of the abortion
laws in the way that it has been done has certainly compromised the right to life of one of the
most vulnerable segments of the society — the unborn children.

As we have seen from the medical evidence, technically denying legal personality to the
unborn children cannot gainsay the fact that a foetus is an independent live being from the moment
of conception. In fact, the structure for a unique person comes into being at the time of conception
and develops from that time onwards. The subsequent birth and the taking of the first breath do
little to affect this process of the personality development in any significant way. Therefore even
from the point of view of personhood, the starting point is obviously conception and not birth.
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The recognition of these basic facts is expressed in the right of the child to sue for pre-natal
injuries. However, when this right to life of the unborn is pitted against a woman'’s purported right
of privacy to make decisions about her own body (sic), the life of the unborn takes second place.
The precedence given to the right of the mother’s physical and mental health over the life of the
unborn child also seriously diminishes the protection granted to the civil liberty of right to life as
an absolute right.

The difference in the United States of America is that several statutes and judicial interpretations
expressly recognize the fact that a foetus, whether viable or not, is a living being and also qualifies
as a person in law. Yet, legal personality and consequently the right to life are denied to a foetus
only in the abortion context in the preoccupation to grant the women a right to privacy over their
own bodies. Thus although the right to life of an unborn child is expressly protected for a variety
of other purposes, the right to abortion on demand has most certainly seriously affected the
protection granted to the right to life as an absolute right in the USA.

Therefore when one compares the protection of the right to life in Australia and the United
States of America in the light of liberalized abortion laws, one finds that the position in Australia
is slightly better than in the USA. But outside of the right granted to carry out abortions on demand,
the United States of America has a more positive and better protection afforded to the right to
life, which also extends to the unborn children in other circumstances.

CONCLUSION

The right to life as a civil liberty certainly diminishes in value when the liberalization of abortion
laws excludes the voiceless section of the society from the protection mechanism. The Victorian
law has not liberalized abortion to the extent it has been done in South Australia and Northern
Territory. However, all through Australia, there must still be justification permitted by law to perform
an abortion. But the denial of the personality status to an unborn child prevents the exercise of
the right to life by an unborn child even in other spheres that are not affected by the abortion
debate. This is where the laws in the United States of America seem to afford a better structure
for the exercise of this civil liberty. Even though these laws embarrass the rule established in
Roe v Wade in the USA, yet the civil liberty of the right to life is exercisable by an unborn child as
long as it is not on account of the right of the mother to choose abortion.
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‘THE COURTS HAVE GREAT CAPACITY TO
SHAPE AND STRENGTHEN ENVIRONMENTAL
LAW’. A COMPARATIVE ANALYSIS BETWEEN

AUSTRALIA AND SRI LANKA.

M.SUTHARSHAN

| INTRODUCTION

The attention of the global society has turned towards the environment with the development
of the environmental movement in the late 1960s’. Ben Boer opines that this emergence of
attention on the environment ‘is closely connected with the realization by the world community in
the past few decades that humanity is facing an ecological crisis of unbounded proportions’.?
Thus, international, national, provincial and local law and policy making bodies have begun to
formulate legislation and policies to protect the environment. The Judiciary, one of the arms of
government in the democratic system, has the responsibility to interpret and enhance
environmental legislation through its judicial activism process. Justice Betty Binns Fletcher opines
that the obligation of the courts is not to act as promoters of environmental protection or sources
of innovative approaches but rather to resolve the dispute presented to them and on as narrow
grounds as possible.? On the other hand, Justice Krishna lyer, speaking for Bhagawati J and
himself in the case of Fertilizer Corporation Kamgar Union v Union of India, argues in favour of

judicial activism.*

The objective of this present essay is to discuss how judicial activism in Sri Lanka and Australia
have helped in moulding and enlarging the scope of environmental law by introducing and
incorporating the novel principle of public trust doctrine into their respective legal systems. The
following research questions will be analysed.

(a). What is the importance of judicial activism?

(b). Whatis the meaning of public trust doctrine?

(c). How does the doctrine of public trust mould the environmental laws in the respective
countries?
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The essay concludes that, in comparison with the Australian judiciary, the Sri Lankan judiciary

has liberally interpreted and enhanced environmental laws.
Il THE ROLE OF THE JUDICIARY

Environmental law is a comparatively new body of law. Nevertheless, it is undergoing
considerable development due to the growing understanding of the environmental challenge.
The realization that the physical environment could become unsustainable because of the present
pattern of human behaviour has paved the way for the implementation of numerous regulatory
mechanisms.® These mechanisms are generally categorized into two main types, namely, ‘Public’
and ‘Private’ regulation.® Gouldson and Murphy say that public regulation is one of the most well-
liked mechanisms for controlling environmental impacts.” In democratic countries where the rule
of law is the backbone of the legal system, the governments have the responsibility to implement

such public regulation.

The United Nations Development Programme articulates that rule of law, participation and
accountability and transparency are the key elements for good governance.? It should be noted
that for the proper implementation of both the rule of law and accountability, the judiciary has a
crucial role to play for the following reasons.? First, the judiciary is important for a society that
wants to function on the basis of rule of law.'® Second, the judiciary, as a watchdog, ensures the
accountability of other government entities and individuals." It functions as the custodian of the
rule of law." Despite the fact that the present environmental laws are mainly based on statutory
regulation, the judge-made laws have a significant role to play in broadening the scope of
environmental laws.™ Hence, while the legislature has the duty to enact public regulation to protect
the environment, it is the duty of another arm of government, the courts, to oversee the proper
implementation of such laws. Thus, the judiciary plays an important task in the interpretation,
explication and regulation of the environment.™

Nevertheless, during the nineteenth and twentieth centuries, the judiciary adopted very
conservative judicial thinking in relation to the rule of law and its own role.' For instance, Chief
Justice Marshall of the United States of America in 1803 argued for a more narrow approach in
judicial interpretation.” However, in 2003 Lord Woolf noted that ‘the role of the judiciary,
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individually and collectively, is to be proactive in the delivery of justice [and] to take on new
responsibilities, so as to contribute to the quality of justice’.’” This new thinking, especially in the
past few decades, has encouraged the development of judicial engagement in resolving disputes
on environmental issues by balancing the competing and compelling interests.' Hence, the
judiciary, which provides shape and direction to new concepts and procedures such as the
public trust doctrine, is placed in a position conducive to influencing this new branch of law,

namely, environmental law.

Il APPLICATION OF PUBLIC TRUST DOCTRINE IN AUSTRALIA AND SRI LANKA

A The Meaning of the Public Trust Doctrine

The meaning of the public trust doctrine generally refers to ‘the duty of the sovereign state to
hold and preserve certain resources, including wild life, for the benefit of its citizens’."® It is said
to be one of the cornerstone principles of modern environmental law which relates to the
ownership, protection and the use of essential natural and cultural resources.? It contemplates
that certain things such as natural resources and exercise of power, are held by governments in
trust for the citizenry and must be used for the public benefit'2' The main objective of this principle
is to guarantee access to natural resources such as water, lakes, rivers, beaches, wild life and
air.?? The principle of public trust operates as a ‘superior right guaranteeing qualified access to
property, whether owned privately, held by the state or unowned’.23

B Origins of the Public Trust Doctrine

Simmons claims that though the public trust doctrine at present applies to a wider range of
areas, in the earlier period it was applied to rivers and seashores to protect navigation,
commercial, and fishing rights.* It is an ancient legal principle? initially developed in the Roman
law and incorporated into English Common Law.? The roots of this concept can be traced back
to the period of the ancient Roman Emperor Justinian approximately 530 A.D.2” Emperor Justinian
codified the Roman Civil Law known as the Institute of Justinian, which stated that ‘[T]he following
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things are by natural law common to all — the air, running water, the sea and consequently the
sea-shore’.?® Roman law articulated the concept of res communes and extended public protection
to the air, rivers, sea and seashores, which were unsuited for private ownership and dedicated
to the use of the general public.?® Thus, under Roman Law, res communes were excluded from
private control and the trustee had a duty to preserve the resources in a manner that made them

available for certain public purposes.®

As far as English Common Law is concerned, the Roman law concept of public trust doctrine
came into English Common Law through the writings of Bracton and Flecta, England’s Magna
Carta and commentary by Blackstone.*' For instance, the Magna Carta limited the Crown power
from infringing on public rights. Paragraph 5 of the Magna Carta explicitly provided for
guardianship of land extending to houses, parks, fish ponds, tanks, mills and other things
pertaining to land.*? Further, English Common Law established the King as sovereign trustee of
public rights in land and water and provided an inalienable public right in state ownership of
beaches and submerged lands.*® In the case of Gann v Free Fishers of Whistable, the House
of Lords held that the bed of all navigable rivers and all estuaries or arms of the sea is by law
vested in the crown and the crown should use this ownership for the betterment of people and
cannot use itin any manner which affects or interferes with the right of the people.** Thus, itis
claimed that English law imposed a high fiduciary duty of care and responsibility upon the
sovereign.* Apart from this, English Law distinguishes between property which can be transferred
to private individuals, jus privatum, and property which was held in trust for the public, jus
publicum.*® Thus, the owners of jus privatum cannot use the property of the jus publicum to the
exclusion of the rights of the public.*” Hence, in summary, under theEnglish common law principle
of public trust, the Sovereign could own the natural resources but the ownership was limited
because the Crown cannot grant these resources to private owners if the effect is to interfere

with the public interest in navigation or fishing.?®

Though the above discussion establishes that the principle of public trust has an ancient root,
the modern public trust principle was resurrected and expanded in 1970s with the juristic work
of Professor Joseph Sax.*® Sax claims that the American Supreme Court in the case of /llinois
Central Railroad Co. v People of the State of Illinois* articulated the principle of the public trust
doctrine.*" In this case the Supreme Court held that ‘the nature of a state’s title to submerged
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lands is different from that it holds in other lands. Itis a title held in trust for the people of the State
that they may enjoy the navigation of the waters, carry on commerce over them, and have liberty
of fishing therein..."*? Thus, the Supreme Courtimposed an affirmative duty on states to assist
with protecting the people’s common law right to access waterways.** Though the Supreme
Court never expressly mentioned the principle ofpublic‘trust, this affirmative duty placed on the
states impliedly articulated the principle of public trust.** In National Audubon Society v
Department of Water and Power of the City of Los Angeles*, a legal question arose whether
the diversion tunnels constructed under the grant of government permit was valid. The Supreme
Court of California, invoking the concept of public trust, held that the ‘core of the public trust
doctrine is the state's authority as sovereign to exercise a continuous supervision and control
over the navigable waters of the state and the lands underlying those waters’ and declared that

the state has a duty to take human and environmental uses into account when taking decision.*°

C Application of Public Trust Doctrine in Australia

The application of the public trust doctrine can be traced back in Australia to an early dispute
over a proposed coalmine in Sydney Harbour in the 1890s.’ In this particular instance a lease
was granted by the government to a private company over an area of the northern foreshore.*®
The granting of lease was challenged on the basis that this coalmine would damage the natural
beauty of the area. The issue arose in this case was whether the Sydney people, and especially
residents of St Leonards, have the right to use these water frontages.*® When this issue came
up for judicial determination in 1895, the New South Wales Land Appeal Court, invoking the
public trust doctrine, held that Crown had an obligation to use public land for the “health, recreation,
and enjoyment” of the people, and occupied “a position in relation to public lands something in
the nature of a trustee under an obligation to dispose of, or alienate those lands, whether
permanently or temporarily, only in the interest and for the benefit of the people of this Colony.™"
Professor Bonyhady claims that this landmark judgment turned the popular political rhetoric
about trusteeship of the public domain into a matter of legal obligation.5 Despite this judgment,
it is claimed that the public trust doctrine had little influence on environmental law in Australia.>
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In an another case of Kent v Johnson®, Canberra residents opposed the construction of the
Black Mountain Tower®* and argued that the ‘declaration of the Black Mountain Reserve as a
public park put the Commonwealth under an obligation to maintain the reserve’s environmental
quality and that erection of the tower would be incompatible with this obligation’.5® In this case,
Smithers J of the Australian Capital Territory Supreme Court failed to extend the concept of
public trust and provided a very restrictive interpretation to the Territory’s Parks Ordinance and
held that the above Ordinance did notimpose any such restraints on the Commonwealth when
issuing licenses.* It should be noted that at the time of this judicial decision, the public trust
doctrine had gained due place in international environmental law. Thus, the Court as the custodian
of the people in strengthening the rule of law could have extended the concept of public trust
through its inherent power of interpretation.

In 1991 the Land and Environment Court of New South Wales had an opportunity to discuss
this concept again.*” In Willoughby City Council v Minister Administering National Parks and
Wildlife Act*®, the Willoughby City Council challenged a decision by the New South Wales Minister
for National Parks to lease part of the Davidson State recreation area on Sydney’s upper middle
harbour, close to the Roseville bridge. The Applicants, Willoughby City Council, sought a
declaration from the Court that a lease and building consent relating to land reserved under the
National Parks and Wildlife Act 1974 (NSW) as being for the purpose of public recreation and
enjoyment were void. Stein J of the Land and Environment Court of New South Wales held that
national parks were ‘held by the State in trust for the enjoyment and benefits of its citizens,
including future generations. In this instance the public trust is reposed in the Minister, the director
and the service. These public officers have a duty to protect and preserve national parks and
exercise their functions and powers within the law in order to achieve the objects of the National
Parks and Wildlife Act .*® The above judgment can be hailed as a new turning pointin Australian
environmental law as it clearly emphasized the concept of public trust. The reasoning of Stein J
is in line with the two cases decided by the New South Wales Appeal Court, namely, Woollahra
Municipal Council v Minister for Environment®®, and Packham v Minister for Environment®'.
Though both these cases did not expressly discuss the concept of public trust, they held that the
license should be granted under the National Parks and Wildlife Act only to advance the
protection and public enjoyment of national park. ®2
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D Application of Public Trust Doctrine in Sri Lanka

Sri Lankans have a very rich history in relation to protecting the environment which dates
back 2500 years as their ancestors understood the need of environmental protection.®® They
lived in harmony with nature without over-exploition it and with respect..% Justice Weeramantry,
the then vice president of the International Court of Justice, had in his dissenting opinion made
particular reference to the environmental friendly Sri Lankan culture in the Case Concerning the
Gabcikovo-Nagymaros Project (Hunéary v Slovakia).%® For instance, he_referred to the ancient
irrigation system of Sri Lanka and said ‘Just as development was the aim of this system, itwas
accompanied by a systematic philosophy of conservation dating back to at least the third century
B.C".* Justice Weeamantry noted that the modern principles of environmental protection,
including the concept of public trust, are embodied in Sri Lankan history.®” He provided an example
of the public trust doctrine in ancient Sri Lankan chronicles, where Arahat [a person who has
attained a very high state of enlightenment according to the Buddhist philosophy] Mahinda, son
of the Emperor Asoka of India, preached to King Devanampiya Tissa (who ruled Sri Lanka from
247-207 BC) a sermon which exemplified the principle of public trust.®® Arahat Mahinda in his
sermon said that ‘O great King, the birds of the air and the beasts have as equal aright to live
and move about in any part of the land as thou. The land belongs to the people and all living
beings; thou art only the guardian of it' % [emphasis is mine]. Justice Weeramantry said that
this sermon, which indeed contained the first principle of modern environmental law — the principle
of trusteeship of earth resources n caused the king to start sanctuaries for wild animals, a
concept which continued to be respected for over 20 centuries’.”® Thus, the principle of public
trust which said that rulers are guardians and not owners of natural resources was incorporated
into Sri Lankan culture three centuries before the birth of Christ,”!

Though the concept of public trust is an ancient concept in Sri Lanka, the modern application
of this concept resurfaced in the Sri Lankan legal system in 1990s. It should be noted that this
concept initially crept into theconstitutional and administrative law of Sri Lanka before it was
applied in the environmental cases.”? In the case of Premachandra v Jayawickrema, the Supreme
Court of Sri Lanka held that ‘[t]here are no absolute or unfettered discretions in public law;
discretions are conferred on public functionaries in trust for the public, to be used for the
public good...””® [emphasis is mine]. Again, in the case of Heather Therese Mundy v Central
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Environmental Authority et al, Mark Fernando J of the Supreme Court of Sri Lanka reaffirmed
the principle of public trust in relation to administrative law and said that ‘this Court has long
recognized and applied the “public trust” doctrine; that powers vested in public authorities are
not absolute or unfettered but held in trust for the public, to be exercised for the purposes for
which they have been conferred...”.™

As far environmental law is concerned, the principle of public trust was discussed in the
famous case of Bulankulaama and others v Secretary, Ministry of Industrial Development
and others (Eppawela Case)” and further expanded. In this particular case, the petitioners
challenged the government decision to enter into an agreement with Freeport MacMoran
Company to mine a substantial deposit of rock phosphate in Eppawela in the North Central
Province of Sri Lanka. Amerasinghe J of the Supreme Court of Sri Lanka recognized several
salient principles of modern international environmental law including those of sustainable
development, inter-generational equity, polluter pays and the broader version of the public trust
doctrine, known as the principle of public guardianship. The Supreme Court was inspired by the
dissenting judgement of Justice Weeramantry in the Case Concerning the Gabcikovo-
Nagymaros Project (Hungary v Slovakia) on the management of natural resources in Sri Lanka,
and provided a landmark judgment.” Amerasinghe J, citing the ancient historical chronicle of
Sri Lanka, the Mahawamsa, asserted the principle that ‘[t}he organs of State are guardians to
whom the people have committed the care and preservation of the resources of the people’. He
pointed out that in ancient Sri Lanka, the king was referred to as ‘bhupath/’, that means lord
(protector) of the earth.” Thus, the King owed a duty to guard the earth from exploitation. Justice
Amersinghe, while recognizing the principle of public trust, opined that this concept is
comparatively restrictive and therefore preferred the broader principle of shared responsibility
to the protection of natural resources. In other words, Justice Amerasinghe expanded the concept
of public trust to the concept of public guardianship. Hence, the Supreme Court ordered that no
contract could be entered to exploit the Eppawala phosphorus mine without a comprehensive
Environmental Impact Assessment and public participation. Hence, the judgment of Justice
Amerasinghe can be hailed as a scholarly judgment that further extends the scope of
environmental law.
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IV CONCLUSION

The achievement of sustainable ecological development depends on the sheer commitment
of the organs of the government, especially the judiciary. In relation to environmental governance,
the judiciary has a pivotal role to play in the interpretation of environmental law and in law making.”
It is the work of the judiciary to shape and incorporate new concepts and procedures on
environmental law into its national legal system and to enlarge domestic environmental
jurisprudence in the light of international developments.” Hence, the judiciary is well positioned
to actively influence this comparatively new branch of law and to influence its normative

development.®

However, the judiciary in Australia adopts a comparatively conservative approach in relation
to environmental jurisprudence and has failed to influence the development of domestic
environmental law. As noted earlier, Australian Courts are not yet prepared to incorporate salient
international principles such as the public trust doctrine into the domestic legal system. On the
other hand, the Sri Lankan judiciary has not only taken a bold step in recognizing and
incorporating the public trust doctrine, but also has gone further in extending the concept by
incorporating the concept of public guardianship in order to protect and preserve theenvironment.
Therefore, from the foregoing discussion, this essay establishes that the Sri Lankan Judiciary is
clearly in the forefront compared to the judiciary in Australia in protecting the environment.
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Regulating the Trade in Conventional Weapons:
Prospects for an Effective Arms Trade Treaty

- Christopher Leck*

Introduction

The unregulated and uncontrolled spread of conventional weapons, particularly small arms
and light weapons (SALW), poses a major threat to peace, human security and socio-economic
development. Almost all conflicts in recent years have been fought using these weapons, which
are often employed in manners violating international humanitarian and human rights law and
cause immense suffering to civilian populations. Altogether, it has been estimated that some
1,000 people die every day from the use of small arms alone, and three times as many are
severely injured.' In addition to the immediate human toll, such systemic violence also impedes
economic growth and destabilises States and regions. One study has suggested that conflict
afflicted countries in Africa, on average, lose at least some 15% of their GDP as a direct result
of armed conflict.

Towards An Arms Trade Treaty

The destructive impact of these arms has led to many past calls for the international community
to take action to regulate and control the trade in conventional weapons, mostly to no serious
avail. In the latest attempt, an increasing number of States are pressing for the conclusion of an
international Arms Trade Treaty (ATT) that would establish common international standards,
including criteria based on international humanitarian and human rights law, for the import, export
and transfer of conventional arms. Kick-started in 2006 through the adoption of a UN General
Assembly resolution that instructed the UN Secretary-General to seek the views of member
States and convene a Group of Governmental Experts on the feasibility, scope and parameters
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of an ATT, this initiative has gained significant momentum over the last two and a half years.* At
the 63" General Assembly in 2008, more than 130 States voted in favour of a resolution proposing
the convening of an open-ended working group that would “further consider those elements in
the report of the Group of Governmental Experts where consensus could be developed for their
inclusion in an eventual legally binding treaty on the import, export and transfer of conventional
arms’, taking the next step in the journey towards an ATT.* The first session of the open-ended
working group has since taken place at the UN in New York in March 2009.

Past Efforts to Regulate the Trade in Conventional Weapons

This campaign for an ATT is not the first attempt to regulate the trade and transfer of
conventional weapons at the global level. Past efforts have, however, been less than effective,
and could be indicative of how some States are likely to approach the negotiation process for
anATT. Since 1992, for instance, the UN has invited its member States to annually submit, for
incorporation in a UN Register of Conventional Arms (UNRCA), data on any international transfers
of major conventional weapons.’ States have also been invited to provide data on military holdings
of such armaments as well as any procurement of these armaments through national production.©

From 2003, States have been asked to submit reports on their transfers of SALW as well.”

Although a laudable effort aimed at fostering transparency in armaments and confidence
building, the UNRCA initiative depends upon the voluntary provision of data by States. If the
returns are indicative of State support, it does not appear that the vast majority of States are
overwhelming supporters of UNRCA. For the 2007 calendar year, the UN received reports from
only 90 States, just under half of the total number of UN member States, including “nil” reports
from 39 States.* Only 26 of these 90 States provided data on national military holdings, and 19
of the 90 provided data on procurement through national production.® Only 48 States reported
their international transfers of SALW. '

On the SALW front, States have concluded two global regimes to combat the illicit trade in
SALW: a Firearms Protocol (FP) to the UN Convention against Transnational Organised Crime
(UNTOC) as well as a Programme of Action (POA) on SALW."' The FP is the first, and remains
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the only, legally-binding global regime against illicit firearms trafficking, requiring States parties
to, among others, criminalise the illicit manufacture and trafficking of firearms and ammunition:
maintain records, including of international transfers, to enable the tracing and identification of
illicit firearms; and maintain a system of export and import licensing.'2 These provisions are in
addition to the provisions in UNTOC for mutual legal assistance, law enforcement cooperation,
extradition and the like, which apply mutatis mutandis to the Protocol. While States parties to
the FP now ostensibly have a powerful instrument at their disposal to tackle firearms trafficking,
there are several weaknesses inherent in the FP, as a result of opposition by a number of States
to certain proposed provisions during the drafting process of the FP.

Forinstance, the FP does not apply to State-to-State transactions and has a national security
exception whereby transfers in the interests of the national security of a State party are exempt."
Hence, transfers of arms in such cases, even to conflict zones and parties that may use them to
violate international law, are not governed by the Protocol. Certainly, this outcome was the result
of pressure from certain States that sought to exclude from the Protocol, or at least minimise,
measures impinging on legitimate trade.'* Moreover, due to the opposition of some States, the
FP does not require the regulation of firearms brokering, despite initial drafts providing for this
to be mandatory, thus failing to clamp down on a contributing factor to the illicit firearms trade. 's
To be sure, the lack of support for the FP — only 77 States acceded in the eight years since it was
concluded —also does not bode well for its effectiveness. ' The lack of a universal regime simply
means that irresponsible arms manufacturers, rogue brokers and other criminal elements will
find ‘safe havens’in States not party to the Protocol.

In contrast to the FP, the POA s a consensus document that ostensibly enjoys the su pport of
all States and has a much wider scope. Through the POA, States commit, among others, to
criminalise the illegal manufacture and trafficking of SALW; exercise effective control over exports,
transits or re-transfers and assess export applications in consistence with “existing responsibilities
of States under relevant international law”; and regulate brokering.'” That said, the POA has a
number of limitations. It is not a legally-binding document, and the final text that was adopted
had been significantly watered down. The same group of States that had opposed a
comprehensive FP repeatedly blocked efforts by a majority of States to conclude a strong POA
in 2001, including having common transfer standards such as for transfers to conflict-torn regions
and non-State actors. '
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Overall, implementation of the POA remains patchy. As of 2006, five years after the POA’'s
adoption, only 37 States had specific controls on brokering; slightly more than half of all States
had laws and procedures controlling the production, possession and transfer of SALW; and
between 25-30% of States had no export or import controls at all."” Efforts to improve on the
POA have failed to-date. A POA Review Conference in 2006 even ended without the adoption
of a final document.?” While many States had, during the Conference, pushed for more effective
controls and standards on arms and ammunition transfers as well as brokering, the same group
of States that had stymied the process in 2001 opposed any expansion of the POA.*!

Prospects for an Effective Arms Trade Treaty

Against this backdrop, the general outlook for any attempts to regulate the trade in
conventional arms looks bleak. Although championed by major States such as the UK, Japan
and Australia, it remains to be seen if the current campaign for the ATT would achieve success
in terms of concluding a robust legally-binding regime. During the 2008 vote on the General
Assembly resolution establishing the open-ended working group, the US had opposed the
resolution, while another 19 States such as Russia, China, Israel, India, Pakistan, Egypt, Saudi
Arabia, Syria, Venezuela and Myanmar had abstained, suggesting that the proposal foran ATT
does not meet with the full approval of a number of key States, including some of the world’s
largest arms exporters and importers.” These States had similarly not supported the 2006 ATT
resolution. Among these States are States that had in the past opposed efforts to include transfer
standards within the FP and the POA.

An ATT that does not eventually receive the support of some of the world’s key arms exporters
such as the US, China, Russia and India is simply dead-in-the-water, even if a large number of
States sign up. Unlike the Mine-Ban Treaty, for instance, where exclusion of some States reduces
negligibly its effectiveness due to overwhelming acknowledgement of the norm against landmines
even by those States that continue to possess them and almost all these States imposing
moratoriums on landmine export, the success of the ATT is very much dependent on the support
of all key exporters. Likewise, an ATT that enjoys less than universal support renders it easy for
rogue elements to find ‘safe havens’in States not party to the ATT that could serve, for instance,
as manufacturing sites, transhipment points or bases for arms brokers and traffickers. At a time
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when the majority of States are hard-pressed to fulfil many of their existing treaty obligations, an
ATT that imposes complex and burdensome obligations may not sit well with the majority of
States, particularly in light of current global economicills.

With this in mind, States leading the effort towards the ATT would do well not to be too wedded
to the notion of a far-reaching and onerous ATT that would not enjoin the support of key States
such as the US, China, Russia and India as well as deter a large number of States that may not
have the capacity to fully fulfil the ATT'’s obligations from signing on. A relatively austere ATT that
propounds essential baseline norms and imposes clear and achievable obligations, that could
later be reinforced, may well be the best way forward at this time. One possible approach could
be for States to seek to negotiate a simple framework treaty — with obligations that could be
swiftly implemented and the ensuing approbation encouraging more States to accede - that
could later be buttressed by additional protocols to the treaty or even by ‘soft law’ instruments.
By so doing, a strong signal is sent that international will has coalesced around the norms at
hand; clear global norms that once established can be later built upon and expanded.

That said, even if almost all States do eventually come aboard, but do not genuinely support
the regime or where implementation capacity is eroded by a lack of political will, resource
constraints or the weak rule of law, compliance is likely to be abysmal. In the case of the FP, for
instance, analysis by the UN Secretariat suggests that there are significant gaps in States parties’
compliance with the Protocol’s provisions, despite these being binding.” Part of the reason for
this is that States parties are not taken to task for non-compliance, given the reluctance of
UNTOC's Conference of Parties to do so and the often non-invasive, non-critical approach to
assessing compliance efforts by the Secretariat. States parties have also reported difficulties
with the technical and resource-intensive nature of the obligations.* In this regard, what is crucial
is that the ATT regime includes a strong compliance and review mechanism that incorporates
simple, yet robust, reporting and verification means and provides for means through which non-
compliant parties can be taken to task, as well as provisions to assist States with the
implementation of their obligations.

Conclusion
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As the international community moves forward and contemplates a new ATT, itis imperative
that States leading the campaign for the ATT take a pragmatic approach to the ATT, in the face
of what is likely to be strong opposition by some of the world’s key arms exporters and user
States. At the same time, one would do well to be mindful of the ability of the average State to
implement arduous treaty obligations and how this may deter them from acceding as well as
subsequently result in the ATT having a poor compliance record. A quixotic approach is likely to
lead only to an ATT that is stillborn, if key States as well as a number of other States refuse to
sign on. An austere ATT that incorporates baseline norms that can later be reinforced, as well as
a minimalistic, yet effective, compliance and review mechanism and provisions to assist States
with implementation may, in the final analysis, be the most feasible approach.

(Footnotes)
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Substantial Taking in the Law of Copyright

Amrit Rajapakse’

1. Introduction

The concept of “substantial taking” is a fundamental aspect of the law of copyright, which
determines the line between permissible copying and infringement. It is contained in section
9(2) of the Intellectual Property Act, No. 36 of 2003, and is also a basic feature of the copyright
laws of other countries. However, there are no reported Sri Lankan decisions dealing with this
concept, up to now. The purpose of this article is accordingly to explain what this concept denotes,
followed by a discussion of some of the leading UK decisions on the corresponding provision in
the UK copyright law, and to conclude by discussing whether the position under our law would
be different to the UK case law.

2. The concept of “substantial taking” in copyright law

The law relating to copyright in Sri Lanka is contained in Chapter | of Part Il of the Intellectual
Property Act, No. 36 of 2003 (the “Act”). After setting out the definitions and the categories of
works protected by copyright, the Act goes on, in section 9(1), to list the exclusive economic
rights conferred by copyright. These include the important reproduction right (the right to make
copies of the work), the right to distribute the work to the public, public performance of the
work, communication to the public of the work, translation and adaptation of the work and
broadcasting of the work.

However, if the exclusive rights were confined to the work (i.e., the whole work), it would be
a simple matter for infringers to avoid liability for copyright infringement by committing the restricted
acts in relation to something less than the entire work, or by making minor changes to the work,
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because it then cannot be said that they are committing those acts in relation to the work. In
order to overcome this, the legislature has introduced the concept of “substantial taking” in section
9(2) of the Act.

According to section 9(2) of the Act,

“The provisions of subsection (1) of this section shall apply to both the entire work
and a substantial part thereof.” (Emphasis added)

As a result, there would be copyright infringement even if one of the restricted acts was
committed in relation to a “part” falling short of the entire work, provided that “part” comprises a
substantial part of the entire work. For example, there is copyright infringement not only if you
copy the entirety of a copyright book, but also if you copy a substantial part of the book.

Therefore, when is a part to be treated as a subhstantial part of the entire work becomes the
key issue in cases involving copving ¢hort of work-for-work identical copying. Although there is
yet no reported Sri Lankan case law dealing with this issue, it has repeatedly appeared before
the courts in the UK. Therefore, the following section will discuss the approach evolved by the
UK courts in relation to the substantial taking criterion.

3. Substantial taking in UK law

The current UK copyright law is contained in Part | of the Copyright, Designs and Patents Act
1988 (as amended) (the “CDPA"). Section 16{1) of the CDPA sets out the exclusive economic
rights conferred on the owner of the copyright in respect of the copyright work (which are
referred to as “the acts restricted by the copyright”).? Section 16(3)(a) then provides that,

“References in this Part to the doing of an act restricted by the copyright in a work are
to the doing of it —
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(a) inrelation to the work as a whole or any substantial part of it” (Emphasis
added)

According to the UK case law, the “part” mentioned in the above provision could firstly refer to
an exact reproduction of part of the entire work. For example, the exact copying of one
chapter of a copyright book would represent doing a restricted act (copying) in relation to a part
of the work (the entire book). In this case, there would be copyright infringement if the chapter
which was copied was a substantial part of the entire book.

In this regard, the first important principle that has been laid down by the House of Lords in
the leading case Ladbroke v William HilP is, that whether a part is substantial must be decided
by its quality rather than its quantity. For example, in Hawkes and Son v Paramount Film
Service*, it was held that the reproduction of 20 seconds from the claimant’s march “Colonel
Bogey” which was about four minutes in length was reproduction of a substantial part. The reason
was that the part taken was the part that was remembered by everyone who had heard the
march.

The second important principal that has been established by the UK courts is that non-original
portions of the copyright work are not considered in deciding whether the part taken
constitutes a substantial part of the copyright work as a whole. The underlying reason is that
copyright only protects the original contribution of the author —what represents the author’s
own skill, labour and judgment in creating the work.

For example, in Warwick Film v Eisinger®, one H had edited a book entitled “The Trials of
Oscar Wilde.” The book's account of the trial proceedings was substantially drawn from a previous
book entitled “Three Times Tried,” but H had added certain new text in square brackets, and had
done a good deal of editing. The 1% defendant wrote a film script using parts of the speeches of
counsel, words of the judges and questions put to, and answers given by, Oscar Wilde reproduced
in H's book, excepting the matter in square brackets. It was held that the 1% defendant’s use of
the unedited copying in H’s book did not constitute reproduction of a substantial part of the
book, as the unedited copying had no originality and attracted copyright only by reason of its
collocation.
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Separating the original from the non-original parts of the work has been more problematic in
the case of artistic works. In the leading case Bauman v FusselF, the claimant had photographed
two cocks fighting. The defendant used the photograph and painted a picture of two cocks in the
same positions, though the background, style and overall visual effect was very different to the
photograph.

Somervell LJ held that there were two kinds of case when dealing with photographic
copyright. The first is where the order and arrangement of the subject matter is not the artist’s
work. For example, if someone takes a photograph of a procession or the laying of a foundation
stone, the relative position of those in the procession, or their taking part in the ceremony, is not
his work, or his design. Somervell LJ held that if an artist who wanted to paint the scene used the
photograph to take the relative positions of those in the procession, such taking would not be
substantial.

A related example is Krisarts v Briarfine’. In this case, the claimant held the copyright in a
series of paintings by M. Legendre of well-known scenes like the Houses of Parliament with
Westminster Bridge in the foreground, the Tower of London, Windsor Castle and so on. The
defendant commissioned an artist to paint the same scenes, and showed her picture postcards
of the scenes, as well as prints from M. Legendre’s paintings. Though there was no allegation of
slavish copying, many of the resultant paintings were taken from the same view and the same
angle as M. Legendre’s paintings.

Whitford J held that when considering a view of a well-known subject like the Houses of
Parliament with Westminster Bridge and part of the Embankment in the foreground, the features
in which copyright is going to subsist are very often the choice of viewpoint, the exact
balance of features in the foreground, middle ground and far ground, and the figures which are
introduced, such as boats on the river. As a result, the judge held that it was arguable that there
was sufficiently substantial taking from the claimant’s work to amount to infringement.

The second kind of case referred to by Somervell LJ in Bauman v Fussell was where the
subject matter of the photograph is the original arrangement of the photographer. In this case
the arrangement of the subject matter itself would be protected by the copyright. This is illustrated
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in the subsequent decision in Creation Records v News Group®, where certain objects were
“artistically” arranged around a swimming pool, for a photograph. It was held that it would have
been an infringement of the copyright in the photograph to re-create the scene and take a
fresh photograph of the recreation.

In Bauman v Fussell, the majority of the Court of Abpeal held that the position of the birds in
the case before it did not easily fall into either of the above two categories. However, the majority
was of the view that it was more towards the former category, and accordingly held that the
taking of the relative positions of the birds was not substantial. Romer LJ dissented, holding
that the photographer had exercised skill to capture the two birds in a particularly striking posture.
As a result, he held that the taking of the relative positions or outlines of the two birds was a
substantial part of the claimant’s photograph.

The next important point in relation to substantial taking is that the “part” that is copied need
not correspond exactly with a part of the entire work. For example, one novel may infringe
the copyright in another novel, even though it does not reproduce a single sentence from
the latter. Thus, it was held in the leading case Corelli v Gray? that the copyright in a novel had
been infringed by a play that copied the ploft, incidents, and themes of the novel, even though
it did not reproduce a single sentence of the novel.

This has been recently repeated by Lord Hoffmann in the leading case Designers’ Guild v
Russell Williams' as follows —

“... there are numerous authorities which show that the ‘part’ which is regarded as
substantial can be a feature or combination of features of the work, abstracted from
it rather than forming a discrete part ... the original elements in the plot of a play
or novel may be a substantial part, so that copyright may be infringed by a work
which does not reproduce a single sentence of the original.”™

However, once itis accepted that the “part” that is copied can be something abstracted from
the work, this raises an important point as to where to draw the line. As the famous American
judge, Learned Hand J said in the following well-known passage in Nichols v Universal Pictures',
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“‘[u]pon any work ... a great number of patterns of increasing generality will fit
equally well, as more and more incident is left out. The last may perhaps be no more
than the most general statement of what the [work] is about, and may at times consist
only of its title; but there is a point in this series of abstractions where they are
no longer protected, since otherwise the [author] could prevent the use of his
‘ideas’, to which, apart from their expression, his property never extended ...
Nobody has ever been able to fix that boundary, and nobody ever can.”"

The above statement underscores the fact that the general ideas underlying the copyright
work are not protected by copyright. For example, in the recent case Baigent v Random House',
the authors of the book The Holy Blood and the Holy Grail (HBHG) sued the publisher of The Da
Vinci Code (DVC) for infringing their copyright. They did not rely on any exact text from HBHG
being reproduced in DVC. Instead, they claimed that HBHG had a “central theme” which could
be divided into 15 propositions of historical fact and conjecture in chronological order, and that
DVC had copied this “central theme”, albeit using different language, in six chapters.

The trial judge dismissed the claimant's case, and his decision was upheld by the Court of
Appeal. The main reason was that there was in fact no “central theme” as alleged by the claimant
in the HBHG at all. Lloyd LJ held further that in any event, those elements of the central theme
that the defendant had allegedly copied “were of too high a level of generality and abstraction to
qualify for copyright protection: they were ideas, not the expression of ideas.”'s

In contrast, in the Designers’ Guild case, the claimant had designed a fabric consisting of
flowers haphazardly strewn across a background of vertical stripes, painted in a neo-
impressionistic style, and using a particular technique called a “resist effect.” However, there
was nothing original about the claimant’s vertical stripes, which was based on various pictures
by Matisse. Similarly, the idea of stripes and flowers was also not original, nor was the style
used, nor the “resist” technique.

The House of Lords held that if the defendant had only taken the idea of stripes and flowers
from the claimant’s design, that would not have amounted to the taking of a substantial part of

the claimant’s work. However, the similarities went far beyond what could have been expected
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from the mere copying of the idea of the claimant’s work, and accordingly constituted the copying
of a substantial part.

4. The applicability of the UK decisions in Sri Lanka

The principles laid down by the UK courts relating to the concept of “substantial taking” would
be of persuasive value in applying the same test in the Sri Lankan IP Act. However, section 8(a)
of our Act specifically states that,

“Notwithstanding the provisions of sections 6 and 7, no protection shall be extended
under this Part —

(a) toanyidea, procedure, system, method of operation, concept, principle, discovery
or mere data, even if expressed, described, explained, illustrated or
embodied in a work.” (Emphasis added)

This provision (to which there is no corresponding provision in the UK copyright law) raises a
question as to whether or not this brings about a differeht position to the UK decisions, which
have extended copyright protection beyond the taking of the actual expression used by the
author, to include taking at a certain level of abstraction. For, as Lord Hoffmann said in Designers
Guild, once this result is accepted,

“If one asks what is being protected in such a case, it is difficult to give any answer
exceptthatitis an idea expressed in the copyright work.’"®

Therefore, if section 8(a) of our Act is understood to mean that only the actual expression
of the author is protected by the law, then on the one hand, our courts would not have to engage
in the kind of difficult exercises of judgment that other courts have to engage in, in trying to
decide whether what has been taken falls within the protected or unprotected level of abstraction.
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However, on the other hand, itis submitted that our law would also then fail to provide effective
protection to copyright owners. For example, if the above interpretation of section 8(a) was
followed, there would be no copyright infringement for taking the plot, storyline, incidents and
themes of a novel, but re-writing it in different words.

5. Conclusion

This article has briefly discussed some of the UK decisions that would provide guidance in
understanding the scope of the substantial taking concept in our copyright law. However, there
is a question as to the extent to which the UK decisions that have protected works at a level of
abstraction, beyond the actual expression, would be applicable in Sri Lanka, in view of section
8(a) of our Act. Although the UK approach involves the courts in difficult exercises of judgment, it
is submitted that a similar interpretation of our law would be preferable, as otherwise the
protection that copyright confers would be greatly devalued.

(Endnotes)

. LL.B (Hons.) Colombo , Attorney-at-Law.
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suplwns surduflest HlevsafssrmasSnE ST OFHIM HHEMET CeusTENSHTL TSELG).
@sev1 ellemeneuns eunglég £1937 (er0@relidu LeyetTL) QUTHLBEHWL ellemenhSHTHS
Seta S UL LGl Bleusdlng iguilsd srmiseufl @mLug eglfaundlsd sflwmg).
Sieuf &6uestd @ev1n)l B(HHSHESBETE0EM6V. BLETITEL Bieuf BWLOGS @LILIHSE ST &6l
seausnibleorfl @b Bl(HeéSloriser. @eu eups Eled e1FlTeurs) seusttuievons
@mbgrralllLreybd eurdlés@ elenenbs CsssdhE Qummiumsflwmeury 6T601SH
FreslulLg. @bs eupsHslsst cpsud (PHeu (peomwras Blackburn L.J oieujsenmed
s@LEurmuy e allFl EElwE FLL (PomemwsdsGer n(psuuiBs s
606U & LILIL L G

Obs aupsdled sWBTHmasETE Braflhs CamemBoubs emeusslulL By sulldF
QzesTmemLOUITey gLl L. BFz5HNE s@EWaurmILLleaT SiQliLenLuled Srdhwued Qurmiliy
allFlsalulLgl. JmsUBGSHSH SUNFQFEIN SuSmS elenenaldsssanmgu sT606VML
QumpLsefleomepid Besb alemenallsaslLGElsn FhaiUURElled DiFToug &,° H&s
allems,’ SiFlyeyssi® (vibration), guussTen QeugummLlasen,® @&Wleybds,” Wlestamyo®
Guretimemeuuileotmed BFsHW GHUELD Beuemenaefiled BLLFLIgened SHlewlw euaild)
B(HSSHl6L QameiTemliLlL g

Gumuy Sruy sBlurugsdleug Sr@wend (Dolus) oievevgl seuestuisoro (Culpa)
@eveury Geusmenaseriled Frmdhied sLULTL QT &p QUIMILLE SwsHULGElTmEUTS
gpargnid GgemeulrGasnst UL Geuswig HimaEleima.

Qe Heu1g BHemaissTs JLSMmG allemenals@ QuT(henen Gssflsg Gelsa
UGS (HBGL Gurgl, U Qum@msilest SLLIFOsLME (escape) o Swreudlu
BzpemeuliLTLm@Ww. Gwevid SiF FUNEF QFeveema WlEaw Siflgren FhaTULLTEeD
SiemwWBauett(hLD. LMIEUTDTES Mt HHHLLNE QFevsemaE QFTLFFHWTEISTES
BmesssaLrg. Jeueurm @Uller o5 @smevemev (nuisance) etepid FrisTs
SienwbgIelGLD.

@bs eupsEle (PHeLBlemey Baloan elenESSHOTBUTSH FDULLTS DLEoTTED
Bue(penmuiligeiBurg Ulryaassit senuullsd 1BSSIEFMULLL  (PHSWLTETASM(H
GzemeulUTLTE Sienweug HHhSH STevnl QUINeNSEE LOTMITET LITaUen 6@ (non

natural use)) 2_ LUl i1QmeEsBeouswi(BLo. @HE QUIMNEN S HSE0T6OLDEE, (LPTETTTEN LITEUEw 60T
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sT6vTLIg) BB, @@L LD (place) etemid smrevilaeieo SrSUlHULSZIL 68T Fewpasll QUTHETTSTY

QameTensuLL 6T Qeto1sSDOFUIIILILS FrlQSTEOD D _6T6eng).

L& QFeveviena WHMID BUNENSEEE (LPTETuTTss LimeusnetuTaEL® Ggeneaulium@asit
pleopmBaupmiuLnrg Geusnsensefled @&as@EWOUrmUY eallguler HNyBwrsw
L GUUGSSULL(BETETEmLD Di6UST6vf1E SMLTEVS).

Guepild Bdue &EWOUTMILY GaTLUTLGU uTeumesE U eldlalevdsEsemen

(Exceptions) Bglostimrussht ghmisQsremi(Gsienes. Sisubmiet v Lewreu(meuestoum(@Ld.

BUDDEESE (LPTEOTTEST LITEUEHEST @6VEVTEMD SISTeug GWIMenEWTeT LITeusneT, '
S1IEQssv6uTemL,' aurBluiest Rengey,”? Ogieus Qewed (vismajor),”® eurdulest geum),'* eurd)
s1glieung] oudh @meuflestgiomest QuTgieurss mevett,'s MwHFsL L fsmyid,'® CLPETTMTLD
s geuflest Qslenswrsd sUNFAsmE gHULL g, GuTsmensy &ELALTMIILS
GamLumiigent umeuemens© elglellvs@Gaemta gnmEQasTsTaTLUULLSTE @hss
GaTL_UTL 19681 LTEUEmETT SpEESIVEF FLLSHFl0 Guad (missLUL BeTeneno
GO S56&5l. ganeu TEren QUIMLLMLEDL Cam urGaEnisE 2 _srengGLms
@bs erergen elglsgn uv aFlf eunsriseflest (Defences) LyGuinass deomed
QFeveS( LmIBSLULL U FhaFuumssT @mUUEnNg STULF FULRSST 2_aw1iss)
plb&lesimest. GG FmUULL BludeslL S@emmd,'® OgWleus Gswey,” surdulles
Wgieen seusttuienro® mmd eurglullest QuTHeflesT SiemETremT 26w Smes?! Sy B
shgIuLmEeTs GuTg 0Feued® wnsaslL G @és@ELEurmiL GETL LTI IQ68T LTeusnest

Spuidlevs L (pemmeniouflest S Geuid GMISSLILLIQMHULE SisusTellsshLmss,.

Sienznyent GeusnensefiletiGurg urellssuul Goubs Bhs s&@ELOLTMILLS Cariurd
GwBe &pUULL sLLTW Blubsenensest (mandatory conditions) ell&lallev s & & 6fr
(exceptions) wwmmd ergljeungmiset (defences) ereviueumilest LpGurasg gmred

L BUUGSSUIULGL, GMISSLLLGL RHUug GOULL&EemeugTELb.
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4. @evmiemsuiled Rylands v Fletcher eflgluflest NyGuimasid
Applicability of Rylands v Fletcher rule Sri Lanka

@evrienaullest QUTEIE FLLra&lw GImoes LESE FLLomeg Qurplienens &soss
QuTgieuTs FeumienLemaT] GarlurligmasenoairsBa FTeug SriGosod (dolus)
BisL6VG| SeustTuieoTid (culpa) eTemid HOLTHES CLPeVEHHIL 68T, Heumment QFwed (wrongful
act- Qelwmeno 2 L L) eTend QeSS CLPEVSBMIGEBLD surgmesy eremtilsaslLBLCUTGs

Cez6i(E MM EIQUSTE IEHLOWLD.

Fraglwed sLOur® QSTLFUTET SLTDLISTEY 6UPEESE6T Lisveummley,” @evmiensullsd
@&s@EUweurpliys Cariur@® 2 WisSoaTnssTeL gnmisbsmetsnlUl (B cubgisTenens
GwBsv Pl FTUyEF SLLmSsT 6THSHHWDLSTTMETT. WLIOTS S{6EWTEMLOESTEVS
i sser’ @evnsmnaulest QUTgF gL ordl 2_GImossT LF&F L SHHe0 SeumienL oL
QumrmiiyenLenwo” (fault liability) Gasmiur@Gfgurs enmscsreisniulGsTengmey W
aifigren ghsilusHed Qarenenafdlurengid, aldlelevssmengiorss @déasHELOEUTMILILES
Gamiur@® Gwed(wenmuil (B Baloenimd Bsurdlwerd Fleveur ey 2_umell Fleveur
(1982) oi5816Canen B DTET DIEUTSETTEL EIHMISESBTETETLLIL L 6ML0 EUSTEENSSLITEVS].

Gumas.pluulLeumenm Csr@&GsHs Gwréslest @erm Rylands v Fletcher st
s@EWeuUTmIiY el 6g FULGHle ursors Cararmising Gumsush G&euTLL L Teyib
Qss@GLEUTnUY aldl Revmiemas FLL SISl @h UTHLOT eTeTug elleurssSineEiw
CsremnaBa &(HFULGSIMS.?

eutsur(HeumHL UDmHEE 2am GHIMT euswTewild Hog QFTHmSL LWETUBSS
Beuswi(BLO 6TETTILIENS FLL LD QaEmeiemswnss Qamewi( elemmi@GEIngl. s1eo1@eu 6(HeuetT
FHOIMIEOL W BlevHems (PeOMBELTE BToUSH Sevtd@Genen FLL2 flemo surbemL
BLHFH LWeTTLBSSloTTed opmeu] Hevg Qersensd DLewiB SismLallugmE@GD Sis 6060t
LweTU(G S Sle Csmeteudlend SQFsnaflan Bsweord. Saly sHeumHeoLw FTsHSNE,
LSS Blepsomd. e1en1Beu e1FlToundl Hevig Smewileow QUINEHSHEHE (LPI6TOTTEDT,
@uweousvsurg (emmullsd LweTTU(GSF) eundléE @wlllensst gHUGSSUIHHSTEL surg)
Sipnans sl (B Gszeilener QuMPUD.? HeBeusmenasefled e1lTourdls s,
gnulL oafflemenis S@HBIBWT Hevevg SeustTSleorHIBWT GFuiglrmealll Lmeyd
‘s@WeUTmtY” (strict liability) stemud Gamiurligen SugliuenLulled Qummiiumefl stems
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gisslulL usv HmElev,” Qgetenmifles,”? @evmiens,? aupE G &6 QeusilEsmig

BIih &lesTment.

Bns slgluiler UpBwrasdhanrs LjssumsasiiuL Geusmigus Buhen B @, (LPJ6oTT60T
ureuement OHMID HULNFAFOVIME Spa&lw slLrw e Blub e eorm e
ellgleflevs @ et wHpWw eFfaursrnssi® uaupmrey @& Gsmium® GmE )
ellensslu B HyGunaw eflevdssil (b LTeusnsst L GLUGSSILL G STETLLI(BEUSSTEL
saupienLeme Qe@med Qurmliisveney (Frig wetd @y /| Seusttulesid @evtasl
Fruglevemnev 61681m) Bomoett L&&F s L QurgelgeE Qewmias BElosimrias gmHmIs
QewHULBG auhHEUSTEL LnEenLwren @&s@Ewourmiy efls ugluQurs SIPH
QUBOIDS Spridlevs FTULE FLLmse eurtufleorsGeu Lflh ey sniusts 2_eieng.

5. Rylands v Fletcher efifuiler SpGursb upw slLeurenisefer uiulymub.
An Opinion of Jurist regarding the applicability of Rylands v Fletcher rule.

Bevmiemauiled FTssiulL aupsEseiler STl BUmwEssn s QUL (B SpTmuleus et
apovd @rig @ BapulL aflnssmens CasTaTILSTE e SIENLOBHSI6TETEnLD

& 60015n.(B.

(poevreugns eleustu Crrédhars sravismen SIfsa) senesilumS @ QummL G
g wasslul® oI5 £ 506 GeaiDsTd SBSS ANPLEAGBES DETSADHE
Gsgd ellemenelisgenio QgrLfurs QUIMILLE HLOSSIILLL QUG S6T.%° HMIL BH
plasweyseilesr & RDL @6t Lig QUIDIILE HOSSUILLTS GULDE B SE6TT 6T66TLIEUN MM
QBTG58 SLTTULGsUTLD.

Qevriens @@ elleusmw BrE sten1s SHSUULE 6uTlILLLSTeD, sfleusTul BITL_LQ6V
sMTBH6T JPEE & meausFe0 sTapid FlEpey QUINENSBEE (LPTETITTEST LITEU6 60T
SieV6V  eTeuTLIBTEL 6ungl &eueotulenid (culpa) etepd  BeumiEHL eMLDEHWI 61601\ &I g
@as@Lourniiy 69 LWSTLGSS (YW Tt @ SMIMHWL,* Fwbs QUTmeTTSTTS
Qarsiens SM(PeElLGSSULLL eTemd QL(HLbLTeOTss &lFmblw Bleoliuriy efleusmuw
Bleomisenmas @eimid  GueoTlLL (B UBSTID &nl, SFSHEN QUTSHSE 6EUGLWIKISEMHLD
SING JiETOSS LITCHFREEHD HeSASMPE LWLIBGSSLIL(B6TeNSETed SN BHariserlen
ComesrsteniuB Q& & emeull] SbLRISEDHL 68T QSTLFiled &BEUTMILLE Casmlur(
HyGurdlssiuL (peub® ees &meg Osfeldssiu 2_efteng|.
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SIS BIEBEMTen FHWTE] eufsen GeI(WeOMUILE BEIDTIDE ST 1982@ 60
grssuul L Geordlwed Heveur e1&F 2 _umell Hedeur 616D aupS &l @&
sBLCUTSE Gariur@® @eomemss sLLSHe UTHLOTES S(HSLLIL6VTD 61601 STl

oupEIBL L (sTenemo GUILILS568 SiDELOTGLD.

elleusmu Gerédihars el & s Qsean whsremiuisd QeI 1Q(RbS
LUiIFEQFLmBEBEmeT HIOGSHHESEND OHTLFLl60 (P&ESILLTETT CUPSEETS* 2_FsEdlostin
difleys@md Fyiyiug Rylands v Fletcher g Qeusfiiusnwires@eu Blrrsflésuul @
SiB61 LIgGUITSLD LomisaLILIL L enoenl, LISOGsUMILIL L FLL_euremaefest B(HSSIOT B(ETHE(E,

DDOOTS FDHM HeuGTeoTlGuimib.

GuwBsv snmlw supsdled ellusmw Grrédhars gHmuulL & sLIF0seTm Gesid
JOLGSSIETD Bousmenaeiled (ol sl L el wiors Syrmulii L DIDFLOTEOTSH Hraidhuh
QuTMILLITErTE QuTgIFF L ordlw RDL @6ty seusstulssrsens BlemUilssedeonsa QurmiiLE
SL0ESLILIL Geuswi(BLom? 2iet1Bmed @eustiuletisems BlemilésmoG0Gev Rylands v Fletcher
ellglugwren s@EWELTMILY Gasmum’ GruLg QUTMILY SWHSLILIL (PLRWor 6TeTLBS
SUCTS

CGuwBev smplw eupsdled FrssuulL ey sphs A aups@aefled® Gumulg
Rylands v Fletcher etemiid s@weurmiiys Gsmium® QevmemssE gHUDLWSTES)

616015 ST HLULLLG).

Qevmensuiled FSrasuulL  eups @ esefle a;mﬂusmi_ujlsﬁ Rylands v Fletcher
el FlLQuirest sGLOUrmLLS Carlur® evremas FU LSS UTswLT @svemevwins

eIwTLUSmHETes (gellenen sl Leureniseflesr SIINTTWSSesTury SieusTeNiGUTLD.

(psedlsd Dr. CF gordmis® geufasefes BHSSHIULY STSSULLL  CUEESemen
Syriemasuled Qevrienas FLLgHer umswrs Rylands v Fletcher eflg] e166TmIGLO
Bmhaglevemsy areTLGIL 681 efleusmw GHrsled BleomsEns@ eprLuul L & sils
QFebeuzmed gouLL BszrisEnse Rylands v Fletcher eflg) LIW6STUL S SLILIL & &l TG
SIS ETITED Jenenw HLLIE QFemsHeMTed UGS eflemeneias@id QLI (THL_ & (6T & (GHLD
Qeuellg) LWETUGSSLLLS saLrg. Su&8eu RDL @evt &P seusttuied eTepILD
g sluraudlu Csmealurlwn @ SemwearsGe gm slum sLUur@
giromerilésluL Gaueti(BL 61601 Sy 2_6my S SI6T6nTy.
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SBSssTe Grmoent L&&E glLeurengmen Prof. RW Lee gieujseflent’’ a@msgiluLg
epetTm) (PS&EW srrewmissilest SgliemLulled Revrienass sLSgleor ursons Rylands

v Fletcher i@ s(malLL&aLTg 61601 61BHHIS FamlueTenmy.

1. Gpmwest sLL Hmb Grmoes LE&E s QurmlilenLenwuied @sueig

@emwiasuur@® Ceww (LpLQWITg)

2. Qsmeeney e HTuLenT Qemewihs Gswra Rylands v Fletcher aflgl
sreTLLGausTed STullstt imILdlF Figed GFemwud SieNIOSILLG)
& eummaSledl(BLb.

3. @euald) Gevriens 2 &5 BIHlosmSSlen Blemm @Gprssleormeo (full bench)
sterTmIBLo HriIBsfHg LyGwrdlssiuLsilsvensv. e16e1@eu Rylands v Fletcher

ellg]l @Qevmienas UL S0 SMED S6D6V.

@midwre Prof. Savithiri Gunasekera® gyeujsefles smHSHIILLY RevEIenEF FLL SHl6vT
urswors Rylands v Fletcher eilgl emridlememssiuLnrssted Qe ailgl Qevrienss
FLLGZletT ursors UFGundlssliuL (PRWTgl. HSMSTETT DQLLIEHL & HITT6ITHRIES6NTS
LNesToU(HEUETT & (HSLILIL 6VIMLD.

1. @evmiemsuilest QuTgF LD 2 Brmostt LFHE &LLLOTEGLD.

2. 2 Q@pmostt LF&F L elpdlunisetlent wgmeor GoeOOL L &L (BLOM6DILD
(Super Structure) getipre @euaild 2 _eTeummisLLL &8n9W @esTlhHETeoT

HEVIEMLOEMWSH O SHITETTIY(HE & aTle0em6V.

3. 2 Gpmoesr LE&HF sLLGFlev1 Ep FoumienLemio sy Gsmium@ (faulty liability)
gOYeOL ST @, ‘Blwmwwres Gamiur®” (fair principle) etepio RDL
Garliurlign@ SISSEUTTIONS FHIEVEIGD HeusoTuieoid 6T6sTd &(h&EHMLI6sT
guenLemo QamLilled Fiworefllé@n sheTlusSled BHIOSTDEISEDHSS
seiogl SiFlEMmEHme aupndl Gaiayfeny SiEmIG(LLermemL S PELIGSE
RDL Gam_um igenent Himaiias Gousttigwl SieudlLLD 6TEEBEHES) JDLL 6llsuemev.

4. sl uldlem 2 eten@urg wL G RDL @61 SugliuenLé @smiumigest

UrGuwragSled Qmbz ellevdllGura (pwGw Feaily Syridlevs &L ggle
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sliuren UrBwrawd subd GQeusiend, @miE Blemsoupeiiiw @B(mHS
Qeusiiennoment RDL @61 Gamiur@aenst oS seells Qgarmieil &snBL.

5. @m&éwrs Sameed v. Seguthamby stepid @&ETLLTeST SglemLuiled LsmLpw
Fgruyssen emid Lewll&@b (pSHSTULESNTES CSBmeTemlLL (LPLQUITS).
gReneslley D51 2 FeBdloen fleysGrd STuuTemswrsd HHSHES
(WPHULLGID (PIemTLLL GIomesT STLLSSEN6T LDSOSTHISGSLD H6T160L0

Q& mevoTL &)

Gued @& SruysE ereny elflellevsarsd SreEsUULL (P SaDULLL
aupEES6Met SilyssT WsssnnTada sremiL@eugred RDL oildl aupsdaemflssiul (G
el L g 6TUsSnE 2 mESurs SFSETTOlEsemeuLTE ST LULL S5IQWET  S{606V.

sTeo1@6u (igeurs Rylands v Fletcher elld) edisenr BL(BEF LSS0 @ LITELD DI606V.

6. (pweyemy - Conclusion

GG SpubsMwiuL FFuys slLmssillen uguuTleis @b Un@menLw
QuTHEDSE SriE elemenalsslu@EbLeUTE SisF~edlwesr slLé Gariur@aefler (Lex
Aquilia BC 287) uwuwp @evmensuwlest Qurgid slLwralw Gpmoe LEKF &L
Bz emeuliumLmaiu SriELoeoId [ SeuetTuisurd eTERID LO6STLD &M CLPEVELD LOMMLD &6UMT 60T
Qswed / QEUWTEDLD eTeTTUSUDMIL 68T Listor fFlwmesr BLLLD Spslussioubenm eurgl
sieoTiG sreveniy)l, SHeaumenLenwFrgréd SLUUTE BSZEsMID SEWLOUTMLYES
@amLiurLneng g6t @Qevmiensulled UTSLOTSESE CETETEMULL&ELTE| 6165TUSMET 60T

B(HSS M6 SH(HBHOMS ieusTeoflliGumLd,

1. RDL gmw eTewtemoid 6160TLIG60T 1551 SLIQOWWLLILLILL. @(hH FLL(PEDHMEDLO
wr@. Qo1 GpEpFfures SHSBHMY LIELBEUM LOETTHIE™ 605 6M 6T & b TETaTL
&6 eumpld @evriensuiley OB&IPFFuL s WTGUTEILLZ S60LLOT6TS).

2. @MHET HevtemOWTE Fps Jemwiienens Qameni fles wasser
EUT(LPLD BITLRMBs Hrw Q&FwWed 6TeiTLSEOESH 2 (HeuTsslUl L SmiSlevs
gL & Qameiensenw ewrhrlw s@Eweurmiyl unmiéss.mib Rylands

v Fletcher eflgl QUM(HSSHLOMETHTE S{EMLOWLD.
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3. 2 eva ym&led Rylands v Fletcher ef@lésmesr @remi(® &L Lmwiomest (pest
plub semenser, ue eflFlallevd Gset LMD 61817 6um g & e 6o
Sy Gwire & Hevmed sfl@ulles LIGWTSD LMSSHILL G 1 GUUEGSSULL GLb
UDSESTHSSLLLBL eubgeTengred @Qetm enehulBLLE: ~DSSTLY
BEFLLD eTe0TE @B meiTemiLIL (LpIQU|LD.

4. RDL slL (peopepwBur HeBmed Hmi&levs &L (penmenoGuir
BewwiBBLo EMhBEMETLGILITMISSLOL 1960 SIEHW BT (B FLL(LPEmMEMLOEETT S B6
STOTLILIBOUSTED 6IRISST BILIQE) 2 (HEUTESSLILIL L FLLB(H& S S ST60
SiLeVg| 2_FFBFIo6TIm Flewm@GPTOLomeilested euprislinl L Hily et
aupRISULIGL eusnrulled @g UL QeupmilorsBsu &msLUL Geussiig

2_eimeng).

5. @mglurs 1982 Qb FrssiulL aupss Gusti(pemmuil (B BEoesTmE SletT
BTG S4pS6VIeTTT60 (WetTemeniu 2_saBaloesin Lifleys@ombd ridensmei
galgul Ulewfllé@ seitemo 2 enLwgnes Qsmsien (pwimg.

Guhenmw STiys gL whHmd s L eurenysees &(HSSIBEHHE Siemweurs Rylands
v Fletcher eliglepeud 6138 g16emULEL sEWOLTMILY Cariun@ @eornaulsr Eridius
FLLSI @Uh LTSNS &(HSLLL S Bnl Gl 6T60TLGIL 601 2_Grmioest mmIb 2 GImioesT
LESE SLLS QGamliumligent SugliuenLufed SMWLHS SeumienLemwaTf GsmlurGL
uew @ev1 10g QM FTTUEHLW LOSS6T eur(pd HrLmaw Bevrienssd HHBT NG
fpiurengid Bl QUTHSSHIOTETIED HEDLOWD eTaLSsd puILslsoemnen 6T6TTLIGIL 60T
SiHsmaw Burslsormen

"LOEHGIEBHETT LOTEIVETT BBV JIDOASH DT DpGev By LI
aID G @eallwsHnE™ 2 ullepligueufasEnd i Geumb.
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End Notes

LL.B (Hons.), M.Phil (Col), Attorney—atiLaw, Senior Lecturer in Laws, Faculty of Law, University of Colombo.
Visiting Lecturer - Open University of Sri Lanka & University of Jaffna.

Rylands v Fletcher (1868) LR 3 HL 330: “A person who for his own purpose brings into his lands and collects
and keeps there anything likely to do mischief if it escapes, must keep it in at his peril and if he does not do
so, he is prima facie answerable for all the damage which is the natural consequence of its escape.”

Sameedu V Seguthamby (1925) 25 NLR 48 (d.B), Elphinston v Bousted (1872) Privy Council.

Crowhurst v Amensham Burial Board.

Green v Chelsea Watermarks (1894) 70 LT 547.

Read v Lyons 1947 AC 156.

Alosius Silva v Upali Silva CA 1982 (2) SLR 709 Athukorale J; Subaida Umma V Wadood 29 NLR 330.
Estern Telegraph Co. v Capetown Tramways Co.

Newark, Non-natural User and Rylands v. Fletcher, (1961) 24 MLR 557 at 561. and Read V Lyons note (5)
Supra

Sameedu v. Seguthamby note 2 supra, refer Newark, Non-natural User and Rylands v. Fletcher, (1961) 24

MLR 557 at 561. and Read V Lyons note 5 Supra
Read v. Lyons note (8) supra
Kiddle v city Business Premises (1942) 2 All. ER. 216

Nichols v Marsland (1876) 2 Ex. D1, Tennanat v Earl of Geasgow 1864 2 M (HL) 22, Greenock Corporation v.
Caledonian Railway 1917 AL 556.

Ponting v. Moakes (1894) 2 QB 281

Kiddle v. City Business Premisses note 11, supra

Green v. chelsea Watermarks (1894) 70 LT 547

Rickards v. Lothian 1913 AC 263, Perry v. Kandrick Transport (1956) 1 WLR 85
note 15 supra

Nicholas v. Marsland note 12 supra

not e 13 supra
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note 7 supra
Elphinston v. Boustead (1925) P/C, Babon appu v. Sinnodero
Korossa Rubber Co. v. Silva (P/C) 21 NLR 73.

Alosius Silva v. Upali silva (C/A) 982 2 SLR 709

C.F Amarasinghe — Ryland v. Flictcher in the Law of Ceylon P.32 (1962) 11 ICLQ 937 “In no binding decision
has the rule in Rylands v. Fletcher been applied to create liability where there would have been none under
the existing law of negligence. There are several cases in which the rule has been discussed whether with
support of argument or not and some in which the rule has not been mentioned at all, though it might have
helped if it had been.”

note( 26) infra

Halsey v. Esso Petroleum (Property damage) 1961. 1 WLR 683, Hale v. Jennings (personal injury) 1938 1
AER 579; Weller v. Foot and Mouth Disease Research Institute (Economic loss)

A Gibb and Sons private Ltd v. Taylor and Mitchell Timber supply company (Products liability) ref. 1975 (2) SA
457 (W), SAR and H v. South Aftrican Stevendores company ref. 1983 1 SA 106 (A)

notes (6, 21) supra

note (8,9) supra

notes (11,12) supra

notes (18,20) supra

notes (21, 22) supra

notes (2) supra

RDL Jurist Prof. RW Lee and Dr. CF Amarasinghe, Prof. S. Gunasekera
In South Africa, strict liability is applicable when products liability and consumers protection are concerned.
1982 (2) SLR 709

note (2) supra

Subaidaumma v. Wadood 29 LLR 330, Englitina v. Ginasena 21 NLR 444
note 24 supra

1939 Law Students Magazine "Does the rule in Rylands v Fletcher form part of the Law of South Africa or
Ceylon? Per.Prof.R.W.Lee

1971 CLR 42

Thirukural 34 —"Chapter 4 Emphasis on Virtue — Rightnessness Purity of Mind is righteousness personified;

other formats are hollow sounds”
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THEDIATETAM OR ACQUIRED PROPERTY
UNDER THE

LAW OF THESAWALAMAI

“S.Selvakunapalan

Under the old Thesawalamai, property acquired during the marriage was denominated
thediatetam or acquired property. Thediatetam under Thesawalamai consisted of the profit arising
from the mudusam property of the husband and from the dowry of the wife and all properties
acquired by either of the spouses by their earnings during marriage that could come within the
concept of thediatetam. The Thesawalamai restricts thediatetam to what was acquired during
wedlock. But property acquired subsequent to the marriage by one of the spouses and paid for
with money which formed part of his or her separate property, was regarded as a property of the
spouse who purchased it and did not constitute thediatetam property. The separate property of
the spouse was that which he or she had brought to the marriage or acquired during the marriage
by inheritance or donation made to him or her. If properties were purchased out of moneys
inherited by husband, they did not form thediatetam property.

Under the old Thesawalamai, sons should bring into the common estate all that they have
gained or earned during the whole time of their bachelorship; so that all the earnings that the
sons had made prior to their marriage were not regarded as their separate property but were
regarded as part of the thediatetam of their parents. It was only earnings or profits made by
them after marriage that would become their thediatetam property. But after 1911, section 7 of
the Jaffna Matrimonial Inheritance Ordinance recognized the separate property of son or husband.
Hence, earning during the bachelorship can be treated as separate property of son.

The concept of thediatetam can be analyzed in three periods of time.

“ Senior Assistant Legal Draftsmarn.
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Before 1911

Under the customary law of Thesawalamai as it was before 1911 profits arising from the
separate estate of either spouse during the subsistence of the marriage and property acquired
out of those profit were known as thediatetam — Subramaniam Vs Kadirgaman (72 NLR 289).

No. 1 of 1911(After July 17, 1911)
Section 19: The following property shall be known as thediatetam of any husband or wife-

(a) property acquired for valuable consideration by either husband or wife
during the subsistence of marriage; and

(b) profits arising during the subsistence of marriage from the property of any
husband or wife.

The above section defined what property should constitute thediatetam of each spouse. This
definition included the property which was purchased out of moneys forming the separate
property. In Avitchy Chetiar Vs Rasamma (35 NLR 313) the Supreme Court held that in terms of
the definition of thediatetam, property acquired by a wife during the subsistence of the marriage
out of the money which formed part of her dowry or separate estate is thediatetam property. In
Nallaiah Vs Ponnammah (22 NLR 198) Sampayo J said that this view of the law was alien to the
concept of thediatetam as conceived by the customary law of the Tamils.

No. 58 of 1947 (After July 4, 1947)

The amending Ordinance was enacted to restore the old concept of thediatetam. In
Akilandanayaki Vs Sothinagaratnam (53 NLR 385) Gratiaen J said that the new definition of
thediatetam restores for the future the more traditional conception of thediatetam, which had
been altered by legislative intervention in 1911.

ROV LECOEE%
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Section 5 of the amending Ordinance repealed the section19 of the Jaffna Matrimonial
Inheritance Ordinance and substituted the following-

Section 19: No property other than following shall be deemed to be thediatetam of a spouse-

(a) property acquired by that spouse during the subsistence of the marriage
for valuable consideration, such consideration not forming or representing
any part of the separate estate of the spouse;

(b) profits arising during the subsistence of marriage from the separate estate
of that spouse.

DEFINITION OF THEDIATETAM

BEFORE 1911 1911- 1947 1947 - TODAY
CUSTOMARY LAW ORDINANCE AMENDING ORDINANCE
OF THESAWALAMALI No. 01 of 1911. No. 58 of 1947
- Profits from mudusam; | Section 19(a) Section 5 of Amending Ordinance.
- Profits from dowry; (1) Property acquired; e

- Property acquired by [ (2) Valuable consideration; . _
their eamings; ] SR . (1) Property acquired:;
(3) During the subsistence of marriage.

Sonseamings. (2) Valuable consideration;

Section 19(h) (3) During the subsistence of marriage;
(1) Profits; *(4) Not forming or representing

‘ ‘ separate estate of spouses.
(2) During the subsistence of marriage;

(3) From the separate property of spouses. | Section 19(b) Asit wasin 1911

DEVOLUTION OF THEDIATETAM

Section 20 of No. 01 of 1911

Section 20 (1) : The thediatetam of each spouse shall be property common to the two spouses,
thatis to say, although it is acquired by either spouse and retained in his or her name, both shall
be equally entitled thereto.
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Section 20 (2) : Subject to the provisions of the Thesawalamai relating to liability to be applied
for payment or liquidation of debts contracted by the spouses or either of them, on the death
intestate of either spouse one half of the joint property shall remain the property of the survivor
and the other half shall vest in the heirs of the deceased; and on the dissolution of marriage or
separation a mensa et thoro, each shall take for his or her own separate use one half of the joint

property aforesaid.

Section 20 of No. 58 of 1947

Section 20 : On the death of either spouse one half of the thediatetam belonging to the
deceased spouse and has not been disposed of by Last Will or otherwise shall devolve on the
surviving spouse and the other half shall devolve on the heirs of the deceased.

DEVOLUTION OF THEDIATETAM

1911- 1947 1947 - TODAY

ORDINANCE AMENDING ORDINANCE

No. 1 of 1911. No. 58 of 1947

Section 20(1) Section 6 of the Amending Ordinance

(1) Common property of both spouses;

2 ; ; Section 20
(i1) Acquired by either spouse;
T T— (1) On the death of either spouse;
’ (i1) One-halfbelonged to the deceased

(iv) Both equally entitled. devolves on the surviving spouse;

Section 20 (2) (ii1) Other half devolves on the heirs of the
o deceased.

(1) On the death of either spouse;

(i1) One-half of joint property remains with survivor;

(111) Other half vest in the heirs of the deceased.
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DECIDED CASES

In the case of Kumaraswamy Vs Subramaniam (56 NLR 44) Kanagaratnam and
Rasammah were married in 1915 and their property rights were governed by Jaffna Matrimonial
Inheritance Ordinance until amended. Kanagaratnam purchased in his own name an undivided
7/18 share in 1943 in a property sought to be partitioned. There shares constituted the thediatetam
of the husband. Rasammah died in 1948 after amending Ordinance had come into operation.
The appellants were children of the marriage. They claimed that half of the thediatetam property
vested in Rasammah by operation of law immediately upon its acquisition and that the undivided
7/36 share devolved on them-upon her death. Kanagaratnam argued that the entire 7/18 belonged
to him by virtue of an alteration which had taken place in the relevant law. The court took the view
that Rasammah'’s rights in respect of thediatetam property acquired before 1947 were governed
by Jaffna Matrimonial Inheritance Ordinance, and the provisions of amending Ordinance did not
operate to divest the rights already vested in Rasammah under earlier law. An undivided half
share in the property had automatically vested in Rasammah, as the non-acquiring spouse, by
operation of law.

During the subsistence of Rasammah’s marriage, her title in a half share of the thediatetam
was subject to the marital power of her husband to alienate it or mortgage it for consideration.
This marital power was referable to the husband's status as the manager and sole or irremovable
attorney of the wife.

However, it was suggested that a 7/72 share on the property passed under section 20
(amended) to Kanagaratnam on Rasammah'’s death and only the remaining 7/72 share to the
appellants jointly.

The court stated in obiter dictum that the repeal of the old section 20 and substitution therefor
have the following effect:-

(a) if either spouse acquires thediatetam property after 1947, no share in it
vests by operation of law in the non-acquiring spouse;

(b) if the acquiring spouse predeceases the non-acquiring spouse, half of the
property devolves on the survivor and the other half on the deceased’s heirs;
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(c) if the non-acquiring spouse predeceases the acquiring spouse, the
thediatetam property continues to vest exclusively in the acquiring spouse,
because thediatetam of acquiring spouse never “belonged” to the non-
acquiring spouse.

Further Court said that in this case, new sections are not applicable. A half of the thediatetam
had automatically vested on Rasammah (as non-acquiring spouse) under old section 20, and
new section did not operate to divest her of that share. So Rasammanh’s vested interest in the
thediatetam property passed to the appellants as her heirs.

Subramaniam Vs Kadirgaman (72 NLR 289) in this case, the land was acquired by a
husband before 1945. The wife died in 1948. At the date of acquisition of the land, Thesawalamai was
regulated by Jaffna Matrimonial Inheritance Ordinance No. 1 of 1911. After the land had been acquired
and before the death of the wife, the Jaffna Matrimonial Inheritance Ordinance was amended.

The land acquired by husband did not fall within new definition of thediatetam because it was
acquired by husband for valuable consideration which formed part of his separate estate. The
land which was described as thediatetam during the period from 1911 to 1947 may cease to be
entitled to that label after the latter date. But the loss of the label did not divest either spouse of
the proprietary rights in the land which had already vested on them. In Akilandanayaki Vs
Sothinagaratnam (53 NLR 385) case, it was held that section 6(3) of the Interpretation Ordinance
prevented section 19 and 20 of the Jaffna Matrimonial Inheritance Ordinance No. 58 of 1947
from affecting any proprietary right of a spouse which had been already acquired under the
repealed sections 19 and 20 of the Jaffna Matrimonial Inheritance Ordinance 1911 before the
date of their repeal. The new section 20, which applies only to property within the new definition
of thediatetam in new section 19, accordingly did not apply either to the land or to the wife’s half
share in it which had vested in her before amending Ordinance was passed.

By the date of her death, section 20 of the Jaffna Matrimonial Inheritance Ordinance 1911
had been repealed and could no longer affect the devolution of her half share. Therefore devolution
of such property was regulated by section 21 of the Jaffna Matrimonial Inheritance Ordinance.
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In Manikkavasagar Vs Kandasamy (1986 2 SLR 8) the husband died in 1973, intestate
and issueless and leaving his widow, the petitioner-appellant, the respondent-appellants are
sisters and brothers of the deceased. At the time of death, estate of the deceased consisted of
the following movable and immovable properties: - land in Colombo, car, cash in the saving
account, life insurance policy and cash in the current account.

In the District Court, it was held that all the assets disclosed were thediatetam and that the
petitioner was entitled to % shares of the same, whilst the respondents were entitled to the
balance % shares.

The respondents appealed to the Court of Appeal. The Court of Appeal held that % share of
the estate of the deceased devolved on the respondents.

BURDEN OF PROOF

In this case, petitioner and respondent appealed to the Supreme Court. In the Supreme Court
the question arose on whom the burden of proof lies to establish that the land was or was not the
thediatetam of the deceased. The Court of Appeal followed the decision of Ponnammah Vs
Kanagasuriyam (19 NLR257) in which it was held that all property purchased during the
subsistence of the marriage is presumed to be acquired property until the contrary is proved.
The Supreme Court of the view that the Court of Appeal was on error in applying the ruling re-
burden of proofin Ponnammah \/s Kanagasuriyam to the present case, because that was decided
under old Thesawalamai. The Supreme Court analyzed the sections 6, 7, and 19 cf the Jaffna
Matrimonial Inheritance Ordinance and section 101 of the Evidence Ordinance. Supreme Court
took the view that son’s earnings during his bachelorhood form no more his parents’ thediatetam
but remain his separate property after the Jaffna Matrimonial Inheritance Ordinance 1911 came
into operation, because the definition of thediatetam excluded the son’s earnings. Sarvananda
CJ cited the case of Nalliah Vs Ponnammah, in which it was held that money which a husband
had saved out of his earnings before his marriage belonged to him for his separate estate.
Section 101 of the Evidence Ordinance provided that “Whoever desires any court to give

PRCCOCOOOOCOCOOOCCETBDELEOO L%
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judgement as to any legal right dependant on the existence of facts which he asserts, must
prove that those facts exist.

When a person is bound to prove the existence of any facts, itis said that the burden of proof
lies on that person.

Hllustration

‘A desires a court to give judgement that he is entitled to certain land in the possession of ‘B’
by reason of facts which denies to be true ‘A’ must prove the existence of those facts.

Therefore, Supreme Court held that any person who claims any property to be thediatetam
has to establish that the property was acquired for the kind of consideration which would qualify
it to be categorized as thediatetam property — such consideration not forming or representing
any part of the separate estate of that spouse.

MONEY PAYABLE UNDER INSURANCE POLICY

In relation to the money payable under insurance policy, in Ponnammah Vs Kanagasuriam
the value of the life insurance policy was 5000/- on the date on which the death occurred sum of
2100/- had been paid as premium. The court tock the view that the premium amount paid was to
be acquired property. In this case, the Court of Appeal held that the premium paid on the insurance
comprises valuable consideration and therefore the money payable under the policy became
property acquired for valuable consideration. But in the Supreme Court, Sarvanantha CJ did not
agree with view expressed in Ponnammah Vs Kanagasuriam. Further stated the insurance
moneys were paid on his death and form an asset of the estate of the deceased. Since the
policy did not mature in the life-time of the deceased, the moneys due on the policy became
payable to the heirs of the deceased on the death of the deceased. So that it was held that
money payable under the insurance policy would not constitute thediatetam.

D|g|t|zedby Noolaham Foundatlon
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COMMON PROPERTY

Sarvanantha CJ stated that according to the customary law of Thesawalamai, thediatetam is
common to both spouses; they are both co-owners of the thediatetam. The concept of thediatetam
is common estate of the spouses to which both are equally entitled is basic to the customary law
of Thesawalamai. An undivided half of the property vests automatically by operation of law on
the non-acquiring spouse and under no circumstances a husband can donate more than half the
land acquired during marriage. In Parasathy Ammah Vs Setupulle (3 NLR 271) it was held that
the donor-husband would not have the right to gift the entirety of the acquired property and the
wife was not legally divested of her title to half share of the thediatetam by her husband’s death
of gift.

The other legal incident of thediatetam is that the % share of thediatetam to which a wife was
entitled was subject to the marital power of her husband to sell or mortgage it for consideration.
In Sangarapillai Vs Devaraja Mudliyar (38 NLR 1) Mac Donald CJ said that the marital power is
referable to his status as the manager or “sole or irremovable” attorney of the wife. Sarvanantha
CJ agreed that section 20 of the Jaffna Matrimonial Inheritance Ordinance, No. 01 of 1911does
not enact new law, itrenders in a statutory form what always been conceived to be the customary
law. It was argued that original section 20 has been repealed, so one cannot look back into the
customary law. Section 6(3) of the Interpretation Ordinance also cited. Sarvanantha CJ stated
that he could not agree with the argument that repeal of original section 20 has the effect of
obliterating the customary law of Thesawalamai. The amending Ordinance has repealed the
declaratory provision but did not repeal the Thesawalamai.

INCONSISTENT PROVISIONS

Section 40 of the Jaffna Matrimonial Inheritance Ordinance says that “Thesawalamai ... as
are inconsistent with the provisions of the Ordinance are hereby repealed.”. Sarvanantha CJ
said "since the new section 20 has not referred to or dealt with the incidents of thediatetam. the

provisions of Thesawalamai which postulated that thediatetam of each spouse shall be property
common to the two spouses, both being equally entitled thereto therefore continues to be
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operative in spite of the repeal of the old section 20, as it is not inconsistent with the provisions
of the amended Jaffna Matrimonial Inheritance Ordinance.”. Further Sarvanantha CJ held that
the new section 20 represents a departure in this respect from the customary law of
Thesawalamai. It provides that one half of the thediatetam belonging to the deceased spouse
“shall devolve” on the surviving spouse.

Finally he stated that while section 19 of the Jaffna Matrimonial Inheritance Ordinance refers
to the "thediatetam of a spouse”. Section 20 speaks of thediatetam belonging to a deceased
spouse, and held that a non-acquiring spouse becomes vested with title to half the acquisition
from the moment of the acquisition and also inherits half of the other half which belonged to the
deceased spouse.

2ROV %
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- @ ABPYBID
(An Introduction to Politicization of Bureaucracy in Sri Lanka)

- N.Sivakumar

Uewflwan (Bureaucracy) oyrdlwed ouwiongesd estiug @eitenmu Smevml L g aled
sellféEs (pury elwors wroluysieng. iseeufl @emenasud SeTg TS
Gsemeuullemest HrFlwied LWILGESSHNGE HMILSSS(HESTTD BlemeLLILITL Q6w 601
Sieugnesflaseomd. ordwey (Politics) Geumy, uewflwed (Bureaucracy) Geum etssim
TS (PetTensussLLBSlarmBurgid SeunmlenLGw smerTlL@&EleTn OFTLTLSemen
(oors FinsgleilGsur wnisgiedl.Geur (WRWTg. Sisucuamnauilss Bé &L (Genrwme g
@evmiemasuiled Lewflwsd GNlurs &sbSlrsHler Ut oirdwesd wwiorssLGslsm
S6V1EMLOUTEHETTUID NSNS STTETIEMBEHEMULD SieHLWITEMILIGS HIUSTE SIeMLOE\TTM Sl

T Sievwly Feig Qeswhurlhers UWaTUESSHID usmiwrsnisel, smelser,
auflpennEsT MG MBULD Sl B Qurgswors GOLUIGL @@ Qsmeers
“uemilwssuenioliy” SienwEIDGl. @@ Bifeurs Sienwiiled usslwrhmw 2 wi e
Qr_sésb srgmyewt FHmmOwTEet euemy 2 eTenLs&dW 2 _5HCWNESS]TEmen
“UstoflwasuemLOLILITENT &6 6T60T6VMD. SiTTammiESSHlesr Lewfiuleneol Lswiwsssusmnioliyy
616310 SnMID 6UPEESLD BeuuTLSmeud QHTLG BlevaleuhElsiing). Lewfiwssuenioliy slesTenib

Qemed el Kifeuragenss STLigId GuTg) BifeurssHhCs o fssres esseomb.

SITEMEIS BlHeurs @rissnwliilea QFunurlige) Qmes Geuswrgw Qg msosTy
S6TT6MLOW|LD, HBBIMEVSSETTEMOWLD EmMBSH DiB6TT HFETilEet LgeNulleysiten yyfuwisd
sl fsEnsE, 56T 2 nlleTaEnsEw srurs QewmhuiGdleam Blensu@w Lswmiwsn
SITEWED LWIOTHED 61N HIMEVTID. H(HEHLONS Snmieusmuilest Srdlest Srdlusd
QuibglrsSh@w, Bmeaurs QubgrsdneslenLuleonsst Geumurligenens G efleurs
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SIEOLWTEND &TewT (PRwrgeurm Blheurs @ubdlrn uss&eriures (Wenmuied
arfwellsy @mba Uflss (pywurg @F Smswrs wrMeGe JrFms GFeneu
SIrdlwed LWlL{BSHE0m(ELD.

c1em@eou BlHoursSSlev Qs Geuswwngw Hdwed Lss&FaTIdeTEn ENPFHYDD)
BheurssSlest HILUS SHevTeno, GBIEHL, LUGSSM6S SHTenD &l LIesTLSEHLD
@eoeor@arflba BlHaursssle rfued seaelllysEpsE 2-LulBL Blenev
srewiUL(S5Cn Spemmas Ggemeu SFlwed WULIEHS VTG LD.

1910 mrHmTEsEIged QLoderhy GeuLiHLd, 20D mTHMTEIgey eyl GrmeilsvgssT LTSI (HLD
SHlusid Blifeurs(pd Ggefleuren suemauied GoumUBSSULLIQMHES Beuswi(BLd 61601
UL eo1y. eTevflepid Lewflwsd HTflwed WTHeL (Weomwreng GomE BrEssfled
L (BLosvevrrg cpestmmd 2 _evs Brseilen sealfss (pRurgsrs @)mESleaims).

Leflwsbd Srdusd wwordeanurg oSemenl Lsraumd  eud(penmssfles

eurullevns 1% HTFWeED wioTElu|sTEnST EELENEVLIT 6TEHILISHENEET (BETTMRIGBTETT (LPLGUILD.

1. Swsmms Gsemeuwrstiisemen B&iHgHiE0&TsTEHLD auflpemmulled 2 _eten Fmbs
S6v160L0 6HLpFALIENL B DTHeL Sy GG Disvsvg Casveursdling @)L el s 6.

2. gl Gsyly, uWinwellgseo, @LorHmd, ugseluywTe, @ésssl FUUTE, uged
pEsL SHpelu Qeunur@sst Srflued CQFsdaurs@GHE 2 L UuLTgeur)
SLQurmitilenss BlenmEGoubmieusnHE @ SwTdeot Bmieusst (LPeHM STESUTLLILTELO.

3. plfeuns QewmHUTGaseneT GLHEETENSIGTDEUTS ST SHEOL &6 &TewTlL 6D.

4. dlieuns giFlenfleenr Hobs (Wenpuleid, GEIemwLWTSOID @MHHE DT Swed
SMVTEHEHSE SLG SLBUTFEMOTEMETULD, &(H SIS SeM6MUL 6T & 60T

(wpeomulled (LpstTemeuss (LPIQWITSN(HSS60.
5. gywrenid 1(BHH60l60 HTFlLed QFELUTEE SMTETTLILIL 6.

Qeomiensuiled usmilwaw Swfued wworHeoresgd 1948 HewiG Bevriens
&SHIITDEDL_HHmSWBHSH LW 2 5CausHHIL 68T DTG SI6T6TEnOMUISE STETTEVLD.
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&3bITSmss QOHLTHe Lenilwshd Tflued LWILTSEIESTEoT STTETmEeT Ls0Bsum

elgons SemwhaleTenest. SeuDmled LleuTeu(Heusst (L& SILLDIT60T6m eUWIT (G LD.

srevefllggieull uenilwasd Gl uemiewswors wrMiwen

e grflwed SFlemrL FCHFEen6N 6UbHS DL HSHEMLD
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““The Phenomenon of Suicide and Contemporary
Legal Issues”

A Critical Analysis
- N. SIVAKARAN

Abstract

This article gives a general overview of how the phenomenon of suicide
is looked at from a legal point of view. Although suicide is considered one of
the serious problems in contemporary society, it is generally held that to
define suicide is a difficult task. The phenomenon of suicide needs to be
explored and defined in a precise manner in legal context, since there are
many instances in which incidence of Martyrdom and Human Scarifies have
been "misinterpreted” as incidents of suicide. Besides examining the different
ways in which penalties are meted out to people who commit /Attempt /
encourage / aid suicide, and this article is mainly focused on the impact of
physician assisted suicide on the legal discourse.

Current Problems

Currently suicide is a burning issue throughout the world. It is observed to be a grave social,
moral, legal and economic problem in some developing and developed countries. Itis on the
increase among the people regardless of their economic and educational background. Everyday,
all over the world more than 1000 people, who committed suicide, annually are expected more
than 100,000. This amount is an average of one committed suicide every 40 seconds; an
attempted suicide happens every three seconds. Most suicides are between the ages of 14 -
30. Nowadays suicide is the world’s 9" leading case of death. In persons between ages 15 and
24, ltis the 3" leading cause of death but in Sri Lanka, its rate is twice as high as anywhere else.
The world average suicide r:ites are between 15 and 25 per 100,000 populations. But in Sri
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Lanka, it is more than 55 per 100,000. During the past 15 years in the war turn Sri Lanka, it is
estimated that about 80000 people have been killed but death due to suicide in the same period
are estimated to 106000. But when we look at suicide rate in Sri Lanka, it was not always high;
rather, it has reached to its highest levels only in the past few decades (Atukorala Karunatissa
1998: 16).

But data on suicide are always subject to skepticism. Undoubtedly these statistics even more
alarming is that these estimates of suicide are low compared with actual number of people, who
take their own life. Many suicides are unreported for a variety of reasons including suicide isa
crime under the state law. Many civil and religion authorities are reluctant to report a death as
suicide because religious implications and it is a sin to take one’s own life. Even if there were
no religious implications involved, the surviving family, friends and loved one have a greet burden

to carry concerning their loved one’s death.

In general or from a religious perspective, the birth of human species is regarded as superior
to that of other living beings. Every human being shares the responsibility to safeguard this
superiority. Man wants to live his life fully and happily as well as tries to maintain his physical well
being by all positive ways. Man even wishes to overcome death; but, in contrast, there are
people who decide to commit or attempt suicide to end their lives. It is regrettable that man,
being a rational being, commits suicide while other living beings have never attempted it.

Definitions of Suicide and Linguistic Issues

The word suicide was derived from the Latin word “Caedere,” which means to cut, chop, or
kill. When we translate this Latin word into English, it means literally to “kill one self”. Indeed, the
word suicide was first used by Sir Thomas Browne in the 1642 in his Religion Medic. Since
then, the word has evoked constant and continuous debate and has been defined in various
ways for medical, social, psychological, administrative, legal, spiritual, and religious purposes.
The term suicide clearly involves at least a person’s death and the person’s involvement in his or
her own death. In a suicide, a person must willingly bring about his/her own death. A suicidal act

involves the intentional termination of one’s own life.
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However, the term of suicide cannot easily be defined. There is no broad definition of suicide
accepted by all. Generally it can be defined as killing one self. But this simple statement, in
practice, is difficult to apply with certainty and confidence to a particular cause. This is because
there is implicitin it the notion of intention. Nevertheless, it is possible to make progress toward
a definition of suicide by examining the intuitions embedded in ordinary language usages of
suicide (Femi Oyebode 1996: 85).

It would be appropriate to consider the following example cases to understand that what the
difficulties to define suicides are.

a) An elderly man, despairing of life, leaves a note behind and jumps off a bridge.

b) A soldier captured in war takes a capsule in order to avoid a slow, painful death
and to hide secretes from the enemy.

C) Atruck driver, foreseeing his own death, drives off a bridge in order to avoid
hitting some children playing in the road.

d) A hospitalized cancer patient with six months to live shoot himself in order to save
his family from unneeded psychological and financial suffering.

e) A terminally ill patient, realizing death is imminent, requests that she not be
resuscitated again if another heart failure occurs.

f) A Jehovah’s Witness refuses a simple blood transfusion for religious reasons
and subsequently dies for lack of blood.

The first case above (the elderly man jumping off the bridges) is clearly a suicide. Here,
Suicide clearly involves at least (a) a person’s death and (b) that person’s involvement in his /
her own death. In a suicide, a person must willingly bring about his / her own death. This insight
is expressed in what might be called the standard definition of suicide; a suicidal act involves
the intentional termination of one’s own life. But this definition needs clarification in the light of
cases like those listed above. ((James Porter Moreland, Norman L.1990: 85)
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Some understand intention to be the notion that a person has the power to avoid a foreseen
death and yet willingly and knowingly chooses not to do so. In this view, all six cases above
would not agree with these usages; for them, the second, third, and fifth cases, for instance, do
not appear to be suicide at all.

A different understanding of intent sees it as the end constitutes what someone is trying to do.
The intent of an act specifies what the actitself is, and an intent can be clarified by the reasons
or motives for committing the act. For example, in the truck driver case above, the ultimate intent
of the act seems to be the sacrificial preservation of the life of others. In this case, the truck
driver does not desire to die but permits his own death to accomplish an act of life saving.

In the second case raises the issue of definition. The soldier terminates his own life because
he knows that he would be killed by means of prolonged torture and he does not wish to reveal
his country secrets. Some have argued that this is not an example of suicide because it involves
(a) coercion and (b) other directed and not self directed motivation. If we look the first, if the
soldier was not under coercion but terminated his life anyway, it would most likely classify it as a
suicide. Thus, if an act is coerced, it probably does not count as a suicide. And further, in the
cases of self destructive for the sake of others such as the cases of the soldier and the truck
driver, some hold that these are not suicides because they involve other-directed and not self
directed motivation. These are sacrificial acts, not suicides. Here death is not desired, but is
brought about for the sake of others (Ibid: 86)

Some philosophers add the stipulation that other-directed acts are suicidal if they are
committed for non personal states of affairs (e.g. wealth).thus, the cancer patient (in the fourth
cases) commits an act of self destruction for others (he shoots himself to save others economic
and psychological distress) and should be classified as a suicide, because this act was not
committed to save the lives of others, but to realize a no personal state of affaires (Ibid: 87)

The Jehovah's Witness case could be similarly treated. If God command that no blood be
taken and if a blood transfusion violates this command, then refusing a blood transfusion would
not be a suicide but a sacrificial act of Martyrdom. Two important issues arise in this case; first,
whether the Scriptures are a divine revelation, and second, whether the Jehovah'’s Witness
interpretation of scripture is accurate. Most Biblical scholars do not think it is and, thus, would
have a factual problem with this case.

P s s s e D e e e s e e e

Digitized by Noolaham Foundation.
noolaham.org | aavanaham.org



20O POk

INeetham - 2009%

And furthermore, an individual who knows death risk of smoking or of skydiving, but willfully
engaged in these behaviors and dies as a result, could be said causally responsible for his / her
own death, but not to have committed suicide. Similarly, an individual who takes swig of
hydrochloric acid, believing it to be lemonade, and subsequently dies causes his/her own death,

but does not engage in suicidal behavior.

Hence when we define, we have to count certain things the first being that the correct account
of suicide must emphasize the non accidental relationship between suicidal behavior and death.
Secondly, what appears essential for a behavior to be counted as suicide is that the person in
question chooses to die and thirdly, the definition of suicide depends on prior judgments about
justifiability. Suicide is an attempt to inflict death upon oneself is intentional rather than
consequential in nature. This summary implies that suicide must rest up on an individual's
intentions where an intention implicates an individual’s beliefs and desires about his/her action.

From these deliberations about the cases listed above about suicide, embedded basis of
these deliberations we could formulate the following definition of suicide. An act is a suicide if
and only if a person intentionally and directly causes his / her own death as an ultimate end in itself
or as a means to another end (e.g. pain relief), through acting (e.g. | take a pill) or refraining from
action (I refuse to eat) when that actis not the lives of other persons or in obedience to a divine command.

Terminologies
a) Committed Suicide

Committed suicide means a successful taking of one’s own life. If one plans to kill one’s self,
hurries out the plans ard destroys once life, it is referred as committed suicide. It is impossible
to know absolutely why some one did this oreven if they intended to. In the case of an attempted
suicide, only way to understand one’s friend or loved one’s intend is to talk about it. That is not
an option after completed suicide, although conversation before the act and notes left behind
may provide clues. In fact, the existence of an explanatory a suicide notes is often taken as
evidence in the Iegal-case that act was one of intentional act rather than accident or homicide
(Karunatissa Atukorala 1998: 2).

2CCOPOROOR PO CIVIELOCEOOLEOCOLO%

Digitized by Noolaham Foundation.
noolaham.org | aavanaham.org



OO

b) Attempted Suicide

It is a conscious and voluntary act, which the individual has undertaken in order to injure
himself, but where the injury has not led to death (Niis Rettersl 1993: 3). We can define in other
way that if one plans to kill himself; he or she carries out the plans but fails to destroy his or her
life due to provision of medical treatment, etc. Such acts are referred to as attempted suicide.

c) Right to Die

The phrase “right to die” refers to the idea that a person with a terminal illness and in serious
condition should be allowed to commit suicide before death otherwise occur. The concept is
often referred to as dying with dignity. It may also refer to issues regarding Physician Assistéd
Suicide and passive Euthanasia or voluntary Euthanasia. In case where the patientis unable to
take decisions about the treatment, it refers to a person’s right to self determination and may
include such things as advance directives, including a living will and specific directions to the
doctor and relatives regarding the conditions under which a person would not want to continue
living (Judith M, Stillion 1996: 271).

Legal Aspect of Suicide

It is difficult to judge the Legal aspect of suicide. It is a complex one in the issues of the
phenomenon of suicide. While society and individuals seek to exercise their individual freedom
and autonomy, law interrupts their freedom and seeks to protect a person from self injury. This
tension between the exercise of individual freedom and protecting people from self harm reflect
the basic conceptual struggle in the legal aspect of suicide. Moreover, suicide raises several

legal issues and causes problems to law enforcement agencies.

Before | undertake the legal aspect of suicide, | want to explain the meaning of law and why
suicide has been viewed as a crime or an unlawful act. Law is defined as a system of rules,

which has been used to govern a society and control the behavior of its members. Everybody
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should obey these rules, because people think they are right. It is usually enforced through a set
of institutions or public agencies. It shapes politics, economics and society in numerous ways,
and serves as a primary social mediator in relationships between people (Jess Amchin, Robert
M. Wettistein 1990: 643).

The law strives to serve a variety of societal functions, helps to maintain a peaceful, orderly,
relatively stable society, and controls crimes. The law also fundamentally seeks to balance a
society’s interest in fostering a person’s freedom and autonomy with the competing need of
protecting a person from self injury, and patient right, reducing wrongs and enhancing the quality
of patient care. (Ibid: 643)

Usually, when people’ behavior is against rule, law should be imposed. Traditionally most
serious breaches of society’s rules are labeled crimes. Crimes are kinds of misconduct,
considered so harmful. People who commit crimes have been punished by legal institutions.
Murder, rape, suicide, assault, theft and fraud are categories of misconduct that have been
considered as crimes.

The laws on suicide comprise criminal law and common law. Especially the English law has
categorized suicide laws in their Suicide Act 1961 - 9&10Eliz.L.c60. Criminal law, which is also
known as penal law, is the body of statutory and common law that deals with crime and the legal
punishment of criminal offence. Criminal law has been seen as system of regulating the behavior
of individuals and groups in relation to societal norms at large whereas civil law is aimed primarily
atthe relationship between private individuals and their rights and obligation under the law. The
objectives of criminal law are to maintain public order and safety and to protect the individual,
use punishment as a deterrent to crime and rehabilitated the criminal for return to society (George
D. Pozgar 2004: 53, 54).

Next, | want to examine the legal aspect of suicide under four categories, because the
implications of the laws regarding issues related to suicide are somewhat different in most
countries:

a) Committed suicide and law
b) Attempted suicide and law
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c) Support or aid to a committed or attempted suicidal and law
d) Physician assisted suicide and law

Note- in every state law c and d are labeled assistance to suicide

a) Committed Suicide and Law

Committed suicide is regarded as capital crime in many parts of the world. Butindeed, it is
not possible to carry out a punishment in the case of successful suicide. The perpetrator of
suicide was dead therefore beyond the reach of the courts for a trial and also unavailable for
punishment. But one thing, this does not mean that nothing has been done by the state to show
their extreme disapproval. Although a person who has successfully committed suicide might be
thought to be beyond the reach of the law, there could still be legal consequence. This suicide
was described as a felony and their property confiscated. (Dual Edwards 1998: 228)

The common law required ignominious burial for suicides and their estate were forfeit to the
crown; this kind of common law mostly applied in the England law Suicide Act 1961. However
this common law of forfeit estate and properties against committed suicide was given up by the
contemporary government. Although such sanctions were soon abandoned, this was not an
indication that the government recognized the right of the people to do what they want with their
own bodies. Instead, it respected a growing consensus that it was wrong to punish the suicider’s
family for his wrong doing but indeed, government has used to discourage the people from
exercising their freedom to commit suicide (Dave Capazzi, Larry Golden 1988: 441).

b) Attempted Suicide and Law

Any person who, with the intent to take his own life, commits upon himself any act dangerous
to human life, or which if committed upon or towards another person and followed by death as
consequence would render the perpetrator chargeable with homicide, is guilty of attempting
suicide. Attempted suicide is still punishable in most of the countries, principally, those countries

SOLOCEOCOOCECOOOOE
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which have in the past been under British rule, such as Canada and in particular India and Sri
Lanka. (Nils Retterstol 1993: 241)

Even though attempted suicide is a criminal offence, this is not true in most jurisdictions.
Some states formally made it as a crime for a person to attempt to commit suicide. In the U.S,
Supreme Court has declared in 1997 that attempted suicide does not violate US constitution,
by which statement, most of the states in the US attempted suicide has never been treated as a
crime. But curiously six states still consider attempted suicide as a crime. North and South
Dakota. Washington, New Jersey, Nevada, and Oklahoma. Even though in these countries
attempted suicide is a crime, of course, they did not take matters as seriously, and imposed no
penalty (Cecil Adams). Modern American attitude towards punishment for attempted suicide is
similar to those expressed in England. The English Suicide Act provides that attempted suicide
no longer be deemed criminal. But from my point of view attempted suicide should have a
penalty of some sort, in a way where the person will be kept in a safe environment.

c¢) Aid or Encourage to Commit, Attempted Suicide and Law

Today, mostly every country has legislation defining that a person, who knowingly assist directly
or indirectly to another person, who willing to take his own life as a form of murder, manslaughter

and felony, punishable by several years in prison.

The law of suicide comprises two offences against assisted suicide. The first is the offence
under section 2 (1) of the Suicide Act 1961, second is an offence under section 1 (1) of the
Criminal Attempts Act 1981 (Bridgite Dimond 2002: 123). Both of these rules have indicated

three important matters in the sections of “criminal liability for complicity in another is suicide”

1) A person, who aids, abets, counsels or procures the suicide of another or an attempt by
another to commit suicide shall be liable on conviction on indictment to imprisonment for a
term not exceeding 14 years.

2) If one trial of an indictment for murder or manslaughter it provides that accused aided,
abetted, counseled or procured the suicide of the person question, in the Jury may find him
guilty of offence.

OO OO L%

Digitized by Noolaham Foundation.
noolaham.org | aavanaham.org



OO

X_Fp1i-2009 PRPROCCCCOOPCOCOCT6

4) .......no proceedings shall be instituted for an offence under the section except by or with
the consent of direct of public prosecutions (Mare Stauch, Kay Wheat, John Tingle 2002: 683).

A different issue arising if an individual, while attempting to take his or her own life, kills
another person. Most commonly, this issue arises when someone attempts to prevent another
from committing suicide is accidentally killed by the latter. Some lawyers or legal scholars have
argued that sanctions for involuntary manslaughter should be imposed upon person who initially
attempted suicide, for in these cases the dead was by action of the defended that were performed
recklessly.

Other lawyers contend that in these cases the dependent should be convicted of murder.
Several theories support the argument. First, jurisdictions in which suicide is felony, the resulting
death could constitute murder under a broadly based felony murder theory — that is, it is killing
that took place during the commission of a felony. Second, the conviction of murder could be
upheld under the theory of transferred intent, where the intent to take one’s own life is transferred
to the taking of another’s life. Third the murder conviction could be sustained in jurisdictions
such as lllinois, which define murder as killing by defendant with knowledge that his act creates
a strong probability of death or great bodily harm to another (Paul Marcus).

d) Physician Assisted Suicide and Law

Physician assisted suicide (PAS) means that a physician prescribes a lethal does of tablets,
knowing that the patients may use them to commit suicide. Here the patients commonly desire
to die. This desire shows the real need for human and merciful termination of life. In the situation
where the physician injects a lethal does of drugs. There is also another way to allow patients to
commit suicide that is withholding and withdrawal of live support treatment. Today, most patients
die atintensive care unit (ICUs) in hospital during withholding and withdrawal of life supporting.
Withholding and withdrawal of life support is a process through which various medical
interventions are either not given to patients or removed from them with the expectation that
patients will die from their underlying illness (John M. Luce and Ann Alpers, 2001: 2029).
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The physician assisted suicide is currently illegal in most of the countries because assisting
suicide is a crime under state law but this issue made troublesome in situations in which the
suicide person asks for assistance because he is in great pain as a result of the long terminal
illness. The majority of citizens in the western world believes that PAS is ethical and should be
legalized. Minor political parties, some individual politicians, and dedicated lobby groups continue
to push for changes to the law, but meet considerable resistance, particularly from proponents
of the sanctity of life principle, who maintain that the principal has ethical primacy.

We have to remember that when the Suicide Act 1961 was passed, physician assisted suicide
was not an issue. It has only become one in the last ten years or so. When the laws about suicide
were written decades or even centuries ago, no attention was given to voluntary death as a wise
way to end one’s life. But as this concept becomes better known, new laws will be written,
modifying the old laws against assisting suicide.

In 1997, the U.S Supreme Court ruled that there was no right to physician assisted suicide in
the constitution but the states have the right to decide for themselves whether to permit or prohibit
physician assisted suicide. Only one state, Oregon, has adapted a law specifically allowing
PAS. Under the “Death with Dignity Act “which indicates that if an Oregon resident has less than
six months to live and is mentally competent, she / he can request that a physician prescribe
drugs that will cause a quite and painless death, and physicians are legally allowed to hasten
the death of the patient who has been declared terminally ill by two physicians and who wishes
escape from unbearable suffering. The patient must have requested a prescription for lethal
drugs three times, (one of these requests must be made in writing) the two verbal requests must
be separated by at least 15 days (John Dombrink, Daniel Hillyard 2007: 149).

In 2001 the Netherlands became the first country to legalize physician assisted suicide under
the “Dutch Law.” But a physician who assists in a patient's suicide must follow strict guidelines.

a) The patient must have a condition that is incurable.

b)  The physician must make an attempt to provide adequate “comfort care” before resorting
to physician assisted suicide.

c) Patientmustvoluntarily and repeatedly request an end to his or her life, without ambivalence.

d) Physician must verify that the patient is mentally competent to make this decision.
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e) There must be a meaningful doctors-patient relationship in which the physician must get
to know that patient personally in order to understand fully the reason for request.

f)  Consulting with another experienced physician is requested to ensure that patient’s request
is voluntary accurate, and the exploration of comfort — oriented alternatives through.

g) Clear documentation is required for each of the above six criteria as well as a written
consent form signed by the patient, the primary physician, and the consultant (Ronald B.
Standler 2005: 85, 86).

Next | want to examine why physician assisted suicide is currently seen as a crime.

a) If physician assisted suicide is legal, abuse would take place. For instance, the Poor or
Elderly must be covertly pressured to choose PAS over more complex and expensive
palliative care options.

b) Fallibility of profession — the concern raised here that physician will make mistake. For
instance, there may be uncertainties in diagnosis and prognosis. There may be errors in
diagnosis and treatment of depression or inadequate treatment pain. Thus, the State has
an obligation to protect lives from these inevitable mistakes.

c) Doctors should follow the medical ethics and Oath. If doctors do not follow these guidelines,
they will lose their license to practice medicine; this is the main manner in which the state
law protects physician against the dangers of PAS and unethical practice.

d) Medical studies have repeatedly demonstrated that doctors cannot accurately predict
when a patient may only have six more months to live. All doctors know patients who have
faroutlived their longevity prediction, orwho have had mistaken diagnosis and recovered entirely.

These arguments seem to make a strong case against physician’s approval of and involvement
in PAS. While accepting that these arguments are quite weighty, | can summarize the major
arguments for physician involvement. The arguments in favor are | believe relatively straight
forward for ph)fsician involvement.
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The right to physician assisted suicide should be recognized by court as a fundamental
right. Moreover the denial of PAS is a denial of equal protection to terminally ill patients, who
do not have the option of hastening death by requesting the removal of life support (Martin
Goid, euthanasia.procon.org/viewanswers.aspc).

Barbara Coombs Lee, JD. President of compassion and choices; stated the following in
her April, 29th, 1996 testimony before the US House subcommittee on the constitution
concerning the legality of assisted suicide. “The problem is that medical sciences has
conquered the gentle and peaceful deaths and left the humiliating and agonizing to run their
relentless downhill course. The suffering of these individuals is not trivial and it is not
addressed by anything medical science has to offer. Faced with this dilemma, the problem
for many is that the law turns loving families into criminals. It separates loved ones at the
end, when itis most important to be close violated and premature deaths. While they still
have the strength to act .and it forces some to suffer through a slow and agonizing death that
contradicts the very meaning and fabric of their lives.

Helene Starks a professor in the department of medical history and ethics at the Washington
at Seattle stated the following in her Jan, 5th 2007, Email to Procon.org “PAS should be
legalized because that allows for more scrutiny and application of the safeguards. The
practice is happening regardless of the legal states, keeping it illegal gas the potential to
cause more harm than good as it restricts access to know ledge able social services and
health care provides who may help patients and families explore other options to achieving
a good death, leaving PAS as truly an option of last resort.

PAS should be lawful in the state law procedure for competent terminally ill adults, because
itis a compassionate response to relieve the suffering of during patients. As well as, statutory
prohibition of assisted suicide violated the rights of personal liberty and autonomy guaranteed
by the country charter of rights and freedom. The respect for autonomy means
acknowledging and honoring a person’s right to hold views, to make choices and to take
actions based on his / her personal value beliefs. “Right to die” this is usually stated as
being a function of one’s freedom to choose provided that one’s choice does not harm or
violate the right of another person. Itis strongly related to human dignity thatisitis fundamental
human rights.

PP OPOPOOCOCOCOUDPLOLOLOLOOLEOEEE0%

Digitized by Noolaham Foundation.
noolaham.org | aavanaham.org



2 Bpb~2009 F

S S S

e) PAS does not mean that physicians becoming killers while physicians consider it merciful

to help such patients by merely writing a prescription, it is unreasonable to place them in
Jeopardy of criminal prosecution, loss of license or other pearly for doing so.

Itis to respect a person’s ability to determine his or her own fate, to shape his / her own life.
The current research generally indicates that most people who commit suicide have a
disturbance of mental functioning. The most common diagnosis given the depression,
personally disorder and these are often present in combination. Phenomena commonly
observed in suicidal patients are feelings of hopelessness, helplessness, ambivalence,
historical loss of control, together with various cognitive distortions (David McLarke 1999:
457).

Based on the principle of the moral autonomy of the individual, the law should not be
concerned with preventing people from taking their lives in certain circumstances. In other
words suicide may or may not be a sin in some situations, but it should not be a crime. Of
course, on consequentiality grounds that even if suicide is not morally wrong in itself, its
legal toleration would in effect give state endorsement and support to it and encourage
suicide among mentally disturbed people, the elderly and so on. Further itis claimed legal
toleration of suicide would injure community respect for the “sanctity of human life” (Maxwell
John Charlesworth 1993: 39).

Physicians in carrying out their ethical duty to relieve the pain and suffering of their terminally
ill patients should be legally permitted to accede to the desire of a patient to hasten death
when the patient’s decision is voluntarily reached. A patient is competent to make the
decision, and who has been fully informed of the diagnosis and prognosis of an incurable,
fatal disease which has progressed to final stages.

Whenever anybody, who is talking about self-killing that, is harmful, irrational, capricious &
regrettable, the law should continue to discourage irrational suicide and aiding such self
destructive behavior. But when chosen death is helpful, rational, well planed & admirable
the law should not discourage choosing a voluntary death. It is a wise and compassionate
way to end ome’s life. Choosing a voluntarily death is not irrational suicide and all reasonable
persons should agree to revise this laws accordingly.
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Should Local Government be recognized as a
third tier of Government?: Local Government,
Democratization and resolving the Ethnic Conflict

- Kumaravadivel Guruparan

1. Introduction:

It is said that competing forces of centralization and localization have been triggered by the
process of globalization. An interest in the spread of democracy has revived an interest in
decentralization of powers and provides an additional reason as to why there is a renewed
interest in local government. In this short paper | discuss the question of whether Local Government
should be given a third tier status in a future constitution. Section one tries to answer the question
as to why local government is important for a democracy and searches for the theoretical basis
for the demand to recognize local democratic institutions as ‘Governments’. The second section
briefly discusses the legal merits of constitutionally recognizing local government and the limits
of what constitutional recognition can offer. The third section discussed the current status of
local government institutions under the Sri Lankan constitution. The fourth section is a literature
survey of what should be included in a constitutional chapter on local government. The fifth section
is devoted to an issue of current relevance and interest — a critical analysis of the attempt to
project strengthening local government as an option for resolving the ethnic conflict. The inclusion
of the topic is justified in this paper for the reason that a third tier of governance necessarily has
its connection to inter governmental relations and power sharing. The constitutional reform
movement in Sri Lanka largely revolves around this question and hence the inclusion. The sixth
chapter focuses on the minorities’ experience with local government in Sri Lanka.

2. Why is Local Government important?
2.1. The theory on Local Government:

According to Prof. Francesco Kjellberg' there are three sets of values that are central to
understanding local government theory: Liberty or autonomy, democracy or participation and
efficiency. Prof. Kjellborg in a paper titled “Changing values in Local Government’ discusses in
some detail what these set of values encompass. They are summarized here:
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1. Liberty/Autonomy: The creation of local government was a clear expression of the liberal —
or liberalistic — notion of the limited and passive state. The creation was a deliberate
attempt to limit the intrusion of central government in the affairs of local communities. Prof.
Kjellborg however is quick to note that there was never an attempt, even remotely, of
abolishing the control of central authorities. While this is an attempt to negatively define
the value of liberty/autonomy — defining at as a freedom from something — there is change
today by way of defining it positively - defining local government as freedom to do something
—an instrument for the realization of communal interests.

2. Democracy/Participation. Prof Kjellborg identifies two elements under this banner: 1)
Participation represents a real occasion to influence the decisions about everyday life; it
narrows the gap between the rulers and the ruled, 2) creates the opportunity for political
education. Local government is known as the best training ground for democracy. The
argument is that with local government being the initial ground of democratic training the
those involved receive the training for the need for setting priorities and for reaching

compromises between legitimate interests.

3.  Efficiency: Prof Kjellborg identifies three elements under this banner. 1) Being closer to
the people local government have the necessary knowledge to deal with local issues and
to transform needs into political action. This is also known as the principle of subsidiarity.
2) Local Government is more suited to promoting the coordination of public actions than
are other possible alternatives. 3)Being a multi purpose unit of government, it has a greater
potential for connecting the different salient issues in a community than do specialized

state organs.

Central steering a necessary evil?

Following the above analysis Prof Kjellborg ventures into the topic of central control of local
government or what he calls central steering. This is crucial to answering the question of whether
local government should be constitutionally recognized as a third tier of government. At the very
outset Prof Kjelborg states that the question of whether central steering is necessary is a rhetorical

question, for the very obvious reason that local government depends on a governmental structure.
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The following four are identified as reasons for central steering: 1) to uphold the rule of law and
to prevent civic rights being encroached by the local governments 2) to ensure that production of
service is efficient. The reference to the economics of scale argument (which entails that the
larger the perimeter of certain services the cheaper their production) has turned out to be a
dangerous logic affecting the question of efficiency in service production of local governments
operating in a small area. 3) the consideration of the central governments role in redistribution
to provide equivalent access to pubic benefits 4) the need of central government to deal with
macro economic factors. It may be concluded then that central steering is inevitable. But is then
the Local Government a subordinate entity?

2.2. The argument that local authority is a ‘Government’.

Martin Loughlin in an introductory chapter to his book, ‘Local Government in the Modern
State2 uses the difference in approach of the functionalists and autonomists to Local Government
to explain the argument for local authorities to be considered as governments. A summary is
attempted here:

For the functionalist local government is an agency of the central state. Local authorities are
statutory bodies and are dependent on powers given to them by statute for their ability to act.
The doctrine of ultra vires exists to ensure that they keep within their affairs.

The autonomist challenges the ‘top-down’ orientation of the functionalist perspective. They
argue that innovation originates at the local rather than the central level. They highlight the fact
that the local authority is a general organizétion with responsibility for a multiplicity of functions;
that it has taxing powers; that the scope of its powers provides it with a capacity for local choice
transcending the mere routine administration of specific tasks; and that it derives political
legitimacy from its status as an elected body. Hence in short they constitute a tier of government.
It is the autonomist approach that will guide this paper, being mindful of the stark realities espoused
by the functionist approach.
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3. What is the legal effect of providing constitutional status?

The providing of constitutional status to local governments would mean that the sub-ordinate
and volatile nature of their existence will be eliminated and their existence will be sourced not by
an ordinary piece of legislation but by the fundamental law of the country. Some of the benefits
that might accrue out of this exercise may include the following: Periodical elections to local
governments if incorporated in the constitution cannot be postponed by a mere legislative
direction; the power to make by-laws may be subjected to compliance with legislation by the
second of first tier of governments but do not need their sanction; the form and constitution of
local authorities cannot be altered to accommodate the whims and fancies of the politicians in
power. These benefits do indicate that providing constitutional recognition to local governments
can be a fruitful exercise. But this is subject to various qualifications. Mere mention in a constitution
does not automatically provide safeguards for the local government institution. The intention to
protect the local government from unnecessary intervention from the other tiers of government
should be manifested by putting in explicit provisions in this regard. The adequacy of constitutional
protection also depends on the acceptance of the supremacy of the constitution and respect for
constitutionalism in the polity. This cannot be taken for granted in é country like Sri Lanka®.

4. The Current Status of Local Government in the Sri Lankan Constitution.
4.1. Unitary state and the Local Government

Given that Sri Lanka has for long maintained a unitary form of government, from the days of
colonial administration and throughout the history of post-independence, local government
may be identified as a body with delegated authority from the central government the
important characteristic being that the latter miay take back its powers either by executive or
legislative action. As Appadorai puts it:

“The distinguishing mark of a unitary state is that all local governing authorities within
the state (provinces, counties, districts) are created, their powers defined, and their form of
organization determined by the Central Government... (In a unitary state) the central
government has authority legally to determine the powers, indeed the very existence, of
the local authorities.*”
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Hence neither under the Independence constitution of 1947, the First Republican constitution
of 1972 or in the pre-13th amendment Second Republican constitution does one find a substantial
reference to local government. The 1978 constitution in the chapter on directive principles of
state policy and fundamental duties in article 27 (2) (4) says that “ the state shall strengthen and
broaden the democratic structure of government and the democratic rights of the people by
decentralizing the administration and by affording all possible opportunities to participate in
every level in national life and in government”. It is notable that though the provision talks about
broadening the democratic structure of government it refers it only in the light of decentralizing
administration. Local government has thus been a creation of parliamentary law and the main
three enactments in this regard are the Municipal Council ordinance (chapter 252), Urban
Councils Ordinance (Chapter 255) and the Pradeshiya Sabhas Act no 15 of 1987.

4.2.2. Provincial control

As noted earlier the Provincial Councils have been vested with supervisory control (including
powers of dissolution) over local authorities.

The Department of Local Government (a creation of the Donoughmore Constitution) has
been devolved and in place of the sole Commissioner of Local Government there are now nine
provincial commissioners of local government. The Commissioner of Local Government has
been retained at the Centre but the position is.a nominal one. The Provincial Minister of Local
Government (he exercises all powers hitherto exercised by the Central Minister of Local
Government) and the Secretary o the Ministry of Local Government, The Provincial
Commissioners, Regional Assistant Commissioners of Local Government exercise the
supervisory powers over the local government authorities. It has been noted that there is no
effective coordination of local government work in those provinces®.

Ithas been noted that in the post thirteenth amendment history, comparatively, the subject of
local authority is the only one that has been absolved absolutely®. But this observation is also
subject to qualifications raised above under the banner of central Government control. The fact
that Provincial Councils have not treated Local authorities as a separate sphere of Government
and have largely ignored their presence is a frequent complaint. Itis also said that the provinces
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do not disburse the money that is due to the local government, transferred to them by the Central
Government, on time. The amount of money that the Provincial councils owe the local authorities
is as high as 1.4 billion rupees’. This has led to an opinion that Provincial Councils have become
an additional burden on the Local Government. The Presidential Commission of Inquiry on Local
Governmental Reforms received a representation from a number of people including a Provincial
Minister of Local Government urging for the abolition of the Provincial Councils®. Itis my opinion
that such an act would be victimizing an institution which in itself is hot the cause for the problem.
It has been widely documented that Provincial Councils themselves lack adequate power and
finances to carry out even the narrow set of subjects that have been assigned to them under the
thirteenth amendment and it is the large concentration of powers with the central government
that is the cause of the problem. The Presidential Commission did not respond to this
representation citing reasons that the matter didn’t fall within the purview of its terms of reference.

5. What should a constitutional chapter on Local Government include?

This question is answered through a brief appraisal of literature and legal documents that
have been out on the subject. (also see Box items 1 and 2 for an understanding as to how South
Africa and India have drafted their constitutional chapters on Local Government)

5.1. The 2000 Draft constitution

Chapter 25 of the draft constitution is devoted to Local Government. Local Government is
made a subject devolved to the regions (Provinces)®. While providing that existing law relating
to the constitution, finance and functions of, and elections to, local authorities shall apply at the
commencement of the constitution' (which means that the regions can alter the law after they
have been set up) they make all of these functions, including the demarcation of the limits of
local authorities, the exclusive preserve of the regional (provincial) government''. This is a marked
departure from the 13" amendment provision on Local Government which retains the form and
constitution powers of local authorities with the central government. The role of the central
parliament is reduced to that of setting uniform standards as with regards to a common
nomenclature to be used in the regions for the different categories of local authorities, for
converting a local authority of one category to another and criteria for the re-demarcation of
limits of any local authoritycarea'™.
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5.2. The Presidential Commission of Inquiry on Local Government Reforms (1999):

The presidential commission recommended that the constitution recognize Local Government
as ‘alevel of government’ at the third level/tier in the country™. It further states that “the constitution
should contain provisions relating to general principles and norms governing the status and role
of an effective system of democratic local governance as well as their relations with other levels
of governance™. There is a reference to the two chapters in the Indian constitution dealing with
Panchayat Raj (brought in through the 73 and 74" amendment to the Indian Constitution) and
that the chapters can be used as a model when considering drafting a chapter on Local
Governmentin SriLanka'®. There is also reference to the European Charter of Local Government
as a useful model from which valuable guidelines could be drawn to be included in the constitution.
The report further provides that the constitution should enumerate the core subject matters which
fall within the purview of Local Government. This would be drawing up of a list of subjects under
the purview of local authorities in addition to a list specifying the subjects assigned to the centre
and province. It also provides for the establishment of a Local Government Finance Commission
for the allocation of adequate finances for the Local authorities and a Local Government
Boundaries Commission'® for the purpose of demarking the limits of a Local Authority and more
importantly to determine which category of Local Authorities it should belong to.

5.3. Shelton Wanasinghe in “Effective Local Governance: The foundation for a
functioning democracy in Sri Lanka”"’

Wanasinghe is in support of a three-tier structure of governance that provides for institutions
of government at the local community, at the level of province or region and at the centre.He
emphasizes on the need to have a clear demarcation of roles and functions at each level based
on the principle of subsidiarity. Wanasinghe also identifies the subjects that should be given to
the local government. He identifies them in the following areas: sanitation, education, health,
social security, economic sectors, economic infrastructure, community assets and regulatory
activities. As with regards to inter-governmental relations he proposes that the provincial and
central ministries on local government along with their departments on the subject should be
abolished, As with regards to inter governmental linkages between the local authorities and the

provincial councils Wanasinghe recommends that each local council should send a representative
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elected by it to the provincial council (does not have to be a serving member of the council.the
contrary would be preferable). According to Wanasinghe they would constitute the majority of
the membership in the council. A further cohort of members — not exceeding twenty percent of

the number of local council representatives — would be elected on a province-wide poll.

5.4. Reports of the Expert Panel appointed by President Rajapaksha to assist the All
Party Representative Conference.

5.4.1. Committee ‘A’ Report:

Section 10 of the report deals with the subject of Local Government. The committee
recommends that local authorities be recognized as a tier of Government and given more powers
than present. (they do not go into details as to what these additional powers should be). The
implementation of provincial statutes, the committee recommends, should be a matter for local
authorities. It further states that Local authorities should not have legislative power except for the
power to make by laws. Though they recommend that these be laid before the council, in view of
local authorities being a tier of gdvernment they would not need council approval. Such an
arrangement the committee states would be an empowerment of the people in their own

localities™,
5.4.2. Committee ‘B’ Report (Also see section 5)

The report deals with Local Government under Chapter Il titled, “Unit of Devolution and the
National Security Concerns of the Republic — Central Territories”, under Chapter IV titled,
“Protection of the rights and freedoms of provincial minorities within the province” and in Appendix
| titled “A Note on the lessons from Panchayat Raj". In Chapter II, the committee recommends a
three tiered level of governance within the province. The first being the Provincial Council, the
second Local Authorities including the Municipal Council, Urban Council and the Pradeshiya
Sabhas and the third being the ‘Grama Sabhas’. Elections should be held to the Grama Sabhas
and the Chairmen of these Sabhas would then sit to constitute the Pradeshiya Sabhas. The
committee also recommends the inclusion of a Local Government list of subjects in addition to
the Reserved List, Provincial List and the Concurrent List. In Chapter 111, indicating that the

2O LDEECEOC OO %

Digitized by Noolaham Foundation.
noolaham.org | aavanaham.org



R R E L L L L LY @I

OO

Concurrent list will be a safeguard to provincial minorities allowing the Central Government to
interfere when their interests are at stake, the committee recommends that to minimize potential
abuse that might come along in exercising this power it suggests that the Central Government
actin concurrence with the relevant local government authority in this regard.

5.6. Conclusion

| believe that the chapter on local government in the 2000 draft constitution with certain
amendments would be acceptable. The Constitution should spell out that there can be no deviance
from holding periodic elections to the local government authorities. The provisions spelt out in
the committee ‘A’ report of the expert panel on local government should be included in the 2000
constitution and any inconsistencies rectified. | also believe that the process of strengthening
local government institutions should necessarily begin with strengthening the second tier of
government —the provinces. | place my arguments in this regard in Section 6.

6. Can strengthening local government solve the ethnic conflict in Sri Lanka?
6.1. The objectives of the Constitutional Reform Movement in Sri Lanka

It might not be possible to render an answer to the question of whether local government
should be given constitutional status without a reference to the larger movement for constitutional
reformin Sri Lanka. The reason being that providing local government ‘the third tier of governance’
status within the state apparatus is essentially a question of power sharing between different
tiers of governments and the nature of inter-governmental relations within such an arrangement.
The constitutional reform movement obvious enough to state is itself not a single entity that
subscribes to one set of values. | subscribe to the school of thought which believes that the
objectives of constitutional reform should largely revolve around the following two:

1) To provide for a framework of power sharing which will provide for a
sustainable management of the ethnic conflict. In more specific words to
restate the structure of the state that provides for non-majoritarian
democracy and meets the legitimate aspirations of the minorities in Sri
Lanka
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2) To establish and strengthen institutions that will provide for greater democracy,
good governance and a climate for a healthy political culture to take root.

It must be conceded that the above two objectives cannot be stated as being mutually exclusive.
Weak democratic institutions coupled with poor adherence to principles of good governance
have resulted in the construction of an unhealthy political culture which is a key contributor to the
ethnic conflictin Sri Lanka. Similarly the socially protracted nature of our ethnic conflict coupled
with violence and militarization of the society has resulted in a situation where democratic
institutions find it difficult to function. This is in fact the recent history of local government in the
North and East of Sri Lanka (See Section 7 of this paper). It is vitally important to note that the
attainment of each of the objective stated above is reliant on the success in attaining the other
objective.

The question is where does reform and strengthening of the local government fit into within
the project of constitutional reform? In Sri Lanka there have been efforts at the past and present
to identify the need for strengthening local government as corresponding and satisfying objective
(1) stated above, thatis, the argument that strengthening of local government will help create the
necessary structures to manage relations between the ethnic groups in Sri Lanka. A critical
appraisal of this argument is necessary to the understanding of the ‘drive’ or ‘objective’ to provide
constitutional status to local government.

6.2. Fashioning the strengthening of local government as a solution to the ethnic

conflict: A mockery of the minorities’ claim for devolution of powers

The setting up of the All Party Representatives Conference and the appointment of an Experts
Panel to guide the APRC :n formulating a constitutional proposal to find a political settlement to
solve the ethnic conflict by Presiaent Mahinda Rajapaksha has yet again revived the discussion
on the appropriate state structure to manage ethnic relations in the country. One of the interesting
things that came out of this process was the fancy that some sections of the government including
the President and a section of the Expert Panel took to the idea of the Panchayat Raj system in
India as an appropriate model (subject to certain variations) to devolve powers to. In September
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2006 the Union (central) Minister in charge of the subject of Panchayat Raj in India Mr. Mani
Shankar Aiyar was invited to speak to the APRC and the experts panel. During this meeting the
minister is said to have noted that “the Indian experiment on devolution of powers through
Panchayat Raj model could be useful for Sri Lanka in dealing with its ethnic strife”". On the
invitation of the Indian Minister some of the Expert Panel members also undertook a study tour
of India specifically looking at the workings of the Panchayat Raj system. President Rajapaksha
also during his visit to India for the New Delhi Summit of the South Asia Association for Regional
Cooperation in March 2006 met with Minister Mani Shankar Aiyar at which the possibility of
finding a solution to the ethnic conflict through the Panchayat Raj system was discussed.

Both the Expert committee ‘A’ Interim report and the Committee ‘B’ report? refer to the
Panchayat Raj system. The Expert Committee ‘B’ in its report provided a lot of space to the
subject of Local Government and Panchayat Raj. The substance of these reports relation to
Local Government will be referred to in some detail in the next section but a comparison of
attitudes is attempted with regards to both the reports handling of the question of devolution of
powers and to illustrate how the genuine demand for devolution of powers can be sidelined,
circumvented and be made a mockery of in the name of strengthening local government. A
cursory assessment of committee ‘A report will convey the message that the report makes fair
inroads in identifying a viable mode for devolution of powers. Inter alia, the report suggests for
the elimination of the concurrent list, strengthens the provincial list, providing for substantial
powers for the second tier of government and suggests for innovative and progressive provisions
in handling controversial subjects such as land and the question of merger of the North and East
provinces. It also contains some salutary provisions for shared rule at the centre and deals
progressively with the problems of the Muslim community and the Up Country Tamils. Hence
there is nothing to ‘suspect’ when the Committee report states that they have no problems in
introducing a system comparable to the Panchayat raj system or providing constitutional status
to and enhancing powers of the Local Government. The committee report ‘B’ on the other hand
very clearly states that its drafters do not believe in devolution as a successful tool for conflict
resolution. (In a section titled end notes which contain two sub-sections called “relevant
considerations” and “relevant principles” the drafters of the report place arguments as to why
substantial devolution of powers would be unsuitable for Sri Lanka. While out rightly denying that
the minority communities have been denied their due share of state power, the report with regard

Digitized by Noolaham Foundation.
noolaham.org | aavanaham.org



to the unit of devolution states that “the case for establishing a mosaic of small units of devolution
is persuasive and further states “a sub national tier of units of government coterminous with the
present electoral districts has more comparative advantages than any other”. It recognizes
provinces as the primary unit of devolution of power only for the reason that it has been existence
over most parts of the country for almost twénty years”. It appears that along with the concept of
capital territories the call for strengthening of the local government, allocating a fourth list titled
local list' and casting local government as an ‘adequate protection for provincial minorities’ is
primarily put forward to discredit any ‘decent’ devolution to the provinces®. (the issue of protection
of provincial minorities in the report has been used as an excuse for central government
domination within a weak scheme of devolution of powers. In fact a study of the powers
recommended for the provincial councils in the ‘B’ report would reveal that it is less than what
has been offered to the provinces under the 13" amendment.

It should be noted that this is not the first time that local government structures have been
fancied as appropriate units for ‘devolution’ (?) of power. The District Development Councils
initiative of President J.R. Jayawardena in the early 1980s and the proposal of devolving the
powers assigned to the provincial councils to the Pradeshiya Sabhas and the establishing of
divisional secretariats during President Premadasa’s regime may be cited as examples. Kethesh
Loganathan in an article that he wrote in 1992 crisply criticizes this approach in words couched
with anger and frustration.

“The haste in which Divisional Secretariats are being established by the Presedential
Secretariat and open declarations that the powers of the provincial councils shall be further
devolved to the Pradeshiya Sabhas, is not only an act of deceit, but makes a mockery of
devolution. As a matter of fact, the Government has ceased even thinking about devolution —
the populist rhetoric now iis “taking the Government to the people”. But we wish to emphasize
that devolution as a solution to the Tamil question should not be confused with decentralization.
What our people (ie the Ealam Tamils) seek is not the proximity of the Central Government
through administrative decentralization, but provincial or regional autonomy that would ensure
to them security, identity and social progress. Decentralization of administration is a
matter that each provincial government will have to decide, depending on its need and
compulsions.”
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In conclusion it may be stated that the central issues relating to the minorities in this country
that Loganathan indicates - security, identity and social progress - especially security and law
and order cannot be provided through a local government structure. Hence it will not be healthy
to approach local governments as the base for devolution of powers for conflict management.
Strengthening local governments is an act of decentralization and not of devolution of powers.

7. A brief note on the experience of the minorities with local government in the North
and East*

7.1. The Sri Lankan Tamils

Prior to the civil war that began in the early 1980s there is a very success history of Sri
Lankan Tamil polity using the local government institutions effectively to meet local development
needs. Largely headed by leading members of the public (who came from elite backgrounds)
the local governments were responsible for basic infrastructure such as roads and electricity
being introduced to small villages and townships®. The Left parties who were closely identified
with the social reform movements (relating to the caste systemin Jaffna) especially the Communist
Party used the local government spaces to effectively further their causes. Following the eruption
of the war, coterminous with the disruption of civil administration, local government authorities
have come to a stand still. Elections to these local government authorities have been held onlyin
a very few occasions in the past twenty years. When the government of the day in 2002 tried to
conduct elections to the local government authorities in the North and East they were postponed
on the request of the Tamil National Alliance (TNA). The stated reason by the TNA at that time
was that “it was inappropriate to holc local government elections in the northeast province as
scheduled at a time when the government and the LTTE are to attend Thailand peace talks™.
But the actual reason was “the sheer apathy on the part of the TNA in preparing list of candidates
for the eastern province”. The other Tamil parties mainly the former militant groups had been
prompt in their filing of nominations. As the Tamil Net put it, the main reason why the TNAwanted
to avoid elections was because “this would certainly upset the political balance in the Northeast
sought by the TNA. The TNA will find it difficult to cohabit at the grass roots level with local
bodies controlled by groups which they had marginalized at the December general elections”™.
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(The reference is to the December 2001 elections). There is also a genuine concern that the
candidates/nominees of the unarmed moderate Tamil parties being intimidated and threatened
during election campaigns by the former Tamil militant groups also contesting the elections. (ltis
widely acknowledged that these groups still carry arms). Hence in the elections held in 1997 to
the sixteen local authorities in Jaffna the TULF contested only in two of the authorities. Today all
local authorities are run by bureaucrats (Secretaries of Councils/Assistant Commissioners of

Local Government or through a Special Commissioner).

The rise of militant groups within the Tamil political sphere has greatly affected the functioning
of democratic institutions in the North and East. Where the former militant groups or the LTTE
are in control (a majority of them are) needless to say by and large (with a few exceptions) these
groups tend to run the institutions in an undemocratic manner. When tenders are called to collect
revenue for example in the public markets, if the groups are in control they award these tenders
to their own groups or where they are not, they are forced to award the tenders to these groups.
On the subject of revenue it may also be noted here that revenue earned by the authorities have
declined significantly in the prevailing war situation with a majority of the people affected by
displacement and the local authorities deciding not to burden the people with taxes given the

heavy economic constraints that come with war.

Public participation in the affairs of the local government authorities have almost come to nil.
The community development centers (established in all Grama Nilandari divisions) which are
normally used as a base by the local government authorities to meet the people and to solicit
their views on decisions and policies, have become inactive. This is because of the danger that
looms in an individual becoming politically active in this region. Once ‘identified’ to be politically
active he/she can be victimized either by the armed forces, the LTTE or the former militant
groups. ltis further noted that the general feeling of apathy towards politics among the Tamil
public has made them lose interest in the affairs of their local government. Only a just political
settlement to the ethnic conflict would lead to a revival of interest in governance among the
public.

Added to all of this is the tussle (which most of the time involves violence including death)

between and within the different former militant groups who are involved in local government
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politics, the rife between these groups and the LTTE and the fall out of the general dislike that
LTTE took to the TULF contesting local government election in the pre-2000 period. There have
been many active local government politicians who have become victims to this race to kill®.

In conclusion it may be noted that rebuilding of political institutions including local government
authorities would be a massive challenge in the post-war reconstruction and rebuilding

programme in the North and East.

7.2. The Non-Tamil minorities:

While itis noted that the Muslim community and their involvement in local government politics
have also been hampered by the ongoing civil war there seems to be a difference in attitude
and approach to the usefulness of local government institutions. With the advent of the Sri Lanka
Muslim Congress (SLMC) in the politics of the Eastern Muslims there has been a renewed
interest in local government politics. The Late M.H.M. Ashroff, the founder leader of the SLMC
when he was Minister of Eastern Infrastructure Development (the ministry was known as a
‘coordinating ministry’ that coordinated all development work in the East during that time) used
his position and influence to establish the first ever Municipal Council where Muslims would be
a majority — the Kalmunai Municipal Council. Further there were many ‘Muslim’ local government
authorities that were set up during his period. This is starkly different to the Tamil political parties

who have shown no interest in constituting new local authority areas or upgrading their category.

The Up Country Tamil politics have also exhibited interest in Local Government politics similar
to that of Muslim political parties. Some of the political parties active among the Upcountry
Tamils are talking about identifying a city (like Hatton) where Up Country Tamils are a majority
and creating a Municipality in that area®.

8. Conclusion

| have already placed my views as with regard to what should be included in a constitutional
chapter on local government in section 5.6 of this paper: the 2000 constitution and the Expert
Panel committee ‘A’ report should provide for the basis for writing a chapter on local government.
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I have also emphasized in this paper that decentralization should not be confused with devolution
of powers and that the projection of the strengthening of local government as something that
would meet the minorities demand for greater devolution of demands, is ill conceived. In Section
7, | have argued that the rebuilding of local government institutions should be a main focus area
in post —war rebuilding and reconstruction programme for the restoration of democracy in the
North and East.

Box 1

South African constitutional provisions relating to Local Government: Some
salient provisions

Purposes of local government

Section 152 (1) of the South African constitution defines the objects of local government

as below:
a. to provide democratic and accountable government for local communities:
b. to ensure the provision of services to communities in a sustainable manner; _
G to promote social and economic development;
d. to promote a safe and healthy environment; and
e. to encourage the involvement of communities and community organisations in

the matters of local government.

Inter- governmental relations: Where do the Local Governments stand? 153 (b) enacts
that municipalities should participate in national and provincial development programmes.
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Article 154 (2) under the banner of municipalities in co-operative government enact that “Draft
national or provincial legislation that affects the status, institutions, powers or functions of local
government must be published for public comment before it is introduced in Parliament or a
provincial legislature, in a manner that allows organised local government, municipalities and
other interested persons an opportunity to make representations with regard to the draft

legislation.”

Box 2

Panchayat Raj: The 73rd Amendment: Salient provisions

1.  The establishment of a three-tier PRI structure, with elected bodies at village, block and
district levels (States with populations less than 2 million are not required to introduce
block-level Panchayats);

2. Therecognition that the Gram Sabha constitutes a deliberative body at the village level;
3. Directelections to five year terms for all members at all levels;

. One-third of all seats are reserved for women; reservations for SCs and STs proportiona
to their populations;

6. Reservations for chairpersons of the Panchayats — Sarpanches — following the same
guidelines;

6. State legislatures may provide reservations for other backward groups;

7. A State Election Commission (SEC) will be created to supervise, organise and overseg
Panchayat elections at all levels;

8. AState Finance Commission (SFC) will be established to review and revise the financia
position of the Panchayats on five-year intervals, and to make recommendations to the
State government about the distribution of Panchayat funds.
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(Footnotes)

1

Muralidhar Reddy. B, “Panchayat Raj useful to Sri Lanka: Aiyar", The Hindu, International page,

September 29 2006. Kuldip Nayar, a Senior Indian Journalist writing in the April 4"edition of the Asian Age
(a newspaper published in India) wrote as follows regarding Mani Shankar’s involvement with the APRC:
“In fact, India’s Minister for Panchayati Raj, Mani Shankar Aiyar has been so voluminous in his praise for
the Panchayat system that the Sri Lankan government seriously believes it has found an answer to its
plans for the devolution of power. Most Lankan ministers | have talked to, including Opposition leaders,
are sold to the Panchayat raj system which they say will evolve into a federal structure. This, in a way,
indicates that Sri Lanka does not want to part with real power. But the much-vaunted provincial councils
cannot even have any legislation passed. It is for Parliament to do so. Something as trivial as a culvert
or an electricity pole is decided by the minister in charge because every such thing is announced to the
humiliation of the provincial councit members”.

There was a splitin the expert panel on the basis of ideology. The committee ‘A’ report consisted of 11
members of the panel who took a pro-devolution stand. Committee ‘B’ consisted of four of the panelists
who took an anti-devolution stand. Two other members wrote independent reports.

Comparative experiences in countries which have a strong centralized system of federalism narrate
similar attempts by those in the Central Government to provide for more powers to the Local Government
to under cut the provinces. In South Africa because of the historical hostility that the ruling African
National Congress had towards Federalism they disliked the idea of devolving more powers to the provinces
butinstead were happy to award more powers to the Local Government institutions. Simeon and Murray
see these developments as foreshadowing an “hourglass” system in which the national and local spheres
become the dynamic elements, and the role of provincial governments is reduced, if not eliminated. See,
Richard Simeon and Christina Murray, “Multiple Sphere Governance in South Africa: An interim assessment,
Publius, Vol.31, No.4 (Autumn 2001) p. 88. In India when the Rajiv Gandhi Government tried to bring in a
constitutional amendment to vest more powers in the Panchayat systems it was widely seen as a move
to under cut the states most of which were controlled by the oppositions states. The attempt failed and
was only saw the light of the day three years later. For a detailed discussion see, Krishna K.
Tummala, ‘India’s Federalism under stress’, Asian Survey, Vol.32, No. 6, (June 1992) pp. 550, 551

This section is largely based on interviews that | conducted with a few retired officials associated with
Local Government Service in the Northern Province and generally from my observations on minority
politics.

Recollection of memories by Mrs. Arulnayagi Ambal Ramalingam of Mallakam, Jaffna (my maternal
grandmother) on her husband’s (Mr. Chelliah Ramalingam) contribution as Chairman of the Mallakam
Village Development Council in the early 1960's

Tamilnet, “TNA urges PM to put off NE local polls”, September 11, 2002.
Ibid

See for example University Teachers for Human Rights (Jaffna), “The Murder of T. Subathiran: SriLanka's
End Game, a press statement by UTHR(]j), 17 June 2003.

L. Mano Ganeshan M.P., commenting at a political talk show (‘Minnal’) on Shakthi TV, 22 April 2007.
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In the search of a solution for Sri Lankan ethnic
power sharing”

- V.Manivannan

The purpose of this paper is to understand the ethnic conflict in Sri Lanka and this tries to find
out a feasible and amicable solution to the ethnic conflict. In this crucial moment, it will be prudent
to analyze about feasible and amicable solution to the ethnic conflict. This elegant country has
been destroyed due to the ethnic conflict. Therefore we the Sri Lankan people need a possible
constitutional arrangement to keep this beautiful country peaceful.

If we analyze the following issues then it would be easy to us to understand the scenario.
Those issues are, the demographic pattern of Sri Lanka and how it spreads over the territories
of Whole Island, is there any actual ethnic conflict in Sri Lanka or is it a mere terrorism?, if itis an
actual ethnic conflict then how can it be resolved?, what is meant by self-determination?, is it a
threat to the state sovereignty?, finally what can be the feasible and amicable settlementto the
ethnic conflict.

Sri Lanka is composed mainly of the majority Sinhalese and minority Tamils, Muslims and
others. The Sinhalese, of whom the majority is Buddhist, make up over 70% of the population, of
about 18 million people. The Tamils, of whom most are Hindus, make up 18%, which includes
Tamils of recent Indian origin. The Sri Lankan Tamils who make up about 15% of the population
have traditionally lived in the Northern and Eastern Provinces.

Sri Lankan Tamils’ claim that the north and eas! parts of the island are their traditional home
land, but there are a lot of Muslims also living in those area. In those areas there are small
groups of Sinhalese were colonized by the government and the Tamils were forcibly evicted
from there. Muslims are sporadically living throughout the country. The Tamils of recent Indian
origin are living particularly in the up-country. The majority Sinhalese are mainly living in Whole
Island other than north and east provinces.
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The present civil war between the majority Singhalese government troops and the Tamil
separatists has it origin in the claim to self-determination by the Tamil. Here we have to consider
about the Muslims position also, who make up over 10% of the population, as they are now
claiming for a separate union in Kathankudi, which is situated in the so called Tamils' traditional
home land eastern province. When we consider about a power sharing mechanism as a solution
to the conflict, we have to consider them as a separate group even though they speak Tamil as
their mother language because they were forcibly expelled by the Tamils from their native residents
in north and east. As well as they are clearly deferent from Singhalese and Muslims were chased
from the fort kingdom in pre-colonial period by Singhalese also. And there was a riot between
Sinhalese and Muslims in 1915. When we thing about a power sharing mechanism, the Indian
Tamils, who make up almost 3% of the population, also have to be taken in to consideration
even though they are not fighting for anything. In up-country where, Sinhalese, Muslims and Sri
Lankan Tamils are living together.

THE HISTORY OF THE CONFLICT

The island of Ceylon which is now called Sri Lanka was first colonized by the Portuguese in
1505 then by the Dutch in 1658, and lastly by British in 1796. Prior to the arrival of these western
powers in the 16" century there were 3 kingdoms In Ceylon. Those are Jaffna kingdom which
belonged to Tamils, Kandyan kingdom, and fort kingdom both of them belonged to majority
Sinhalese. The history prior to this or the question as to which ethnic group first inhabited Ceylon
is not relevant for the purpose of this paper and it will be imprudent to consider these things,
when we consider about solution by way of power sharing to the present conflict. After the fall of
the Kandyan kingdom to the British the island of Ceylon became one territory from early 19"
century. At the time of independence from colonial rule in 1948, although the Tamils claimed for
parity of status, neither that nor a federal system was considered necessary. The unitary type of
constitution with simple majoritarian rule was enacted with prohibition on the passage of adverse
legislation against any minority community".

There have been a lot of violations and discriminations against minorities particularly Tamils
since the independence of Ceylon in 1948. In 1948 1 million Indian origin Tamils were declared
as non-citizens of Sri Lanka. Since 1949 the systematic state sponsored colonization was carried
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out with a view to changing the demographic pattern of the north and east provinces, which are
claimed to be the Tamils’ traditional homeland. In 1956 Sinhala was made the official language.
Legal challenges to this Act did not succeed. In April 1957 the main Tamil politicél party, the
Ceylon Federal Party, articulated in its Trincomalee resolution its claim that the Tamil people in
Ceylon were a distinct nation and were therefore entitled to self-determination?.

An Agreement was entered into between the then Prime Minister of Ceylon S. W. R. D.
Bandarenaike and S. J. V. Selvanajagam, the leader of the Ceylon Federal Party. This agreement
envisaged the creation of regional councils by which governmental power was to be dissolved.
This agreement was, however, was not implemented due to the stiff and apparent opposition by
the majority Sinhalese. Later in 1965 another similar agreement for autonomy was signed which
was known as Dudly- Selva pact. But this too was not implemented for the same reason.

A policy of standardization in the 1970’s that effectively ended the hopes of higher education
for the Tamils served to exacerbate their frustration. For a same university entrance exam Tamils
need to score 30% more. In 1972 Sri l.anka became republic and the name was changed from
Ceylon to Sri Lanka. The 1% and 2™ republican constitutions were enacted in 1972 and 1978
respectively, without the consent and participation of the Tamils, and both affirmed Sinhala as
the official language and made Buddhism as state religion. They also left out the section 29
prohibition found in the Soulboury constitution. This naturally resulted in opportunities being denied
to the Tamils to join the administrative service hitherto dominated by them?. In this period Tamil
youth resorted to violence as a last resort and as a means of protest against oppression and
discrimination. In 1977 the prevention of terrorism Act was brought to crack down these agitations.

Furthermore, a lot of state sponsored Genocide were time to time executed during the Sri
Lankan history of independence. When the Tamils protested the Sinhala only Act in front of the
parliament in 1956 they were assaulted by Sinhalese and attacks spared the whole island and
this short of violence continued in 1958, 1961, 1974, 1977,1979,1981,1983, some of them
were massif f riots. In every one of those occasions affected Tamils from other part of the country
were transported to the north and east. The Tamils cite this as the official recognitions of their
traditional home land in those two provinces.

In 1976, the elected Tamil political leaders convened and resolved to restore Tamils sovereignty
by declaring an independent Tamil state in the north and east of Sri Lanka. In 1977 election
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Tamil ratified the call for independence by 82% popular vote. Then the Tamil legislators’ were
thrown out of parliament by the government.

During 1970’s and 1980’s many armed groups spontaneously emerged from Tamil society.
Finally liberation tigers of Tamil Eelam became the dominant armed group and gained the support
of the Tamils and till this moment it is fighting against the Sri Lankan government forces to
establish a separate independent country in their traditional homeland, even though their military
capacity and their several leaders including their chief V. Prabaakaran have been destroyed
and killed by the government forces very recently. Since 1980's the innocent Tamils have been
being killed by government forces in the name of war against terrorism as well as the Sinhala
and Muslim peoples were also killed by Tamil militants.

The Tamils’ claims of the recognitions of their traditional home land and the right to self-
determination are still denied by the majority Sinhala government and armed struggle is also
continuing. But there are some possible signals to the end of the armed conflict for the time
being as the LTTE has been badly destroyed by troops. Therefore, we can say this struggle as
an ethnic conflict or civil war rather degrading it as mere terrorism. So, we can say as long as
the claims of the Tamils being denied the armed conflict will prevail even though there may be
changes in the leadership.

What is meant by right to self-determination?

Next this paper tries to ascertain the Tamils’ claim of right to self-determination. Itis generally
accepted that it was the president Woodrow Wilson of the United States who mooted the concept
of self-determination as the aim of the war for the allies which was later followed by the other
leaders of the allies’ states.*

The right to self-determination as enshrined in the UN charter was originally applied in respect
of peoples and nations who were under colonial rule and their independence. This is seen very
clearly in the UN General Assembly Declaration on the granting of independence to colonial
territories and peoples®. Whilst declaration No 2 lays down that “all the peoples have the right to
self—determfnation; by virtue of that right they freely determine their political status and freely
peruse their economic, social and cultural development”.
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Article 1(2) of the UN charter reads as “to develop friendly relations among nations based on
respect for the principles of equal rights and self-determination of peoples”. Amankwah argues
that “freedom should not, in principle, be confined and that, therefore, the right to self-determination
should be available even to people within the free existing state that is minorities™.

It is important to note that a people can in the exercise of their right to self determination
decide to remain within a pre-existing state, but choose the degree of autonomous self-
government within the frame work of a sovereign state, this is known as internal self-
determination, as opposed to external self-determination when a people are granted the right to
establish their own separate sovereign state. Naturally it is easier to find legitimacy in international
law for the claim of the right to internal self-determination. Thus once it is established that a

community is a “people” in international law.

Now we will see whether the Tamils are entitled to the right to self-determination. The UNESCO
meeting of experts on further study of the rights of the people (Paris 1960) proposed that the
following criteria be used to determine a people’.

a) Cultural homogeneity

b) Linguistic unity

c) Religious ideological affinity

d) Common historical traditicn

e) Racial and ethnic identity

f)  Territorial connection

g) Common economic existence or life

If this test is applied to the Tamils in Sri Lanka, even the ardent objector to the granting of
autonomy must admit that they would qualify as a “people” in international law and thus be entitied
to at least the right to internal self-determination.

Now we will see whether the right to self-determination is real threat to state sovereignty as
southern Sinhalese shout. So first we will see what state sovereignty is. Customary international
law recognizes a sovereign state to posses

1. Adefined territory
2. Apermanent population

SOOI
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3. An effective government
4. The capacity to enter into foreign relations

According to Elazar® “popular sovereignty.... makes it possible for two or more government
to share the attributes of sovereignty without altering the indivisibility of sovereignty”.

The form of the government is really immaterial as far as sovereignty is concerned. In fact in
a democratic system sovereignty actually rests with the people and thus can be described as
popular sovereignty. The present Sri Lankan constitution Article-3 provides that “The sovereignty
is in the people and inalienable”.

The Canadian Supreme Court decision on Quebec®lays down the exceptional circumstances
in which a right to unilateral secession will be permitted in international law in the exercise of the
right to self-determination. Those are

When “a people” is governed as part of colonial empire

where “a people” is subject of alien subjugation, domination or exploitation and
3. possibly where “a people” is denied any meaningful exercise of its right to self-

determination within the state of witch it forms a part

The court went on to hold “In other circumstances, people are exercised to achieve self-
determination within the frame work of their existing state. A state whose government represents
the whole of the people or people’s resident within their territory, on the basis of equality and
without discrimination and respects the principles of self-determination in its internal agreements
is entitled to maintain its territorial integrity under international law”

In other words court recognized that in international law even if “a people” full outside the
category of colonial people, they are entitle to secession as an expression of their right to self-
determination, if they are an oppressed people or if no meaningful access to government has
been permitted to them in order to exercise their right to self-determination within the bounds of
a sovereign state. The Vienna declaration requirement that governments represent “The whole
people belonging to the territory without distinction of any kind” adds credence to the assertion
that such a complete blockage may potentially give rise to a right of secession.
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So in all 3 above mentioned situations, the people in question are entitling to a right to external
self-determination because they have been denied the ability to exert internally their right to self-
determination. '

So we can say that the Tamil people in Sri Lanka have been subject to discrimination within
the model of a unitary state where majoritarianism reigns. They have been denied the rights to
express their right to self-determination within an internal agreement, such as a federal
government. In such a situation the denial of the existence of the right to self-determination itself
will give rise to the right to unilateral secession as on expression of that right. It is not necessary
to discuss here the other grounds advanced by the proponents for secession, since even at this
stage all the Tamil parties including the LTTE are ready to discuss way of satisfactorily expressing
their right to self-determination within the territorial integrity of the state. Therefore the recognition
of the right to self-determination of the Tamils will no way eared state sovereignty

In point of fact if the territorial integrity of Sri Lanka is no been preserved from claims to the
right of secession, it is important to note that the right to self-determination of Tamils should be
recognized and the nature of the state is to be restructured to enable meaning exercise of internal
self-determination.

So we can say the recognition of the Tamil's claim, since independence of Sri Lanka that is to
recognize their right to self-determination and their traditional home land which is in the North &
East provinces of Sri Lanka will bring the present war to an end because as we have seen the
both claims of Tamils will not in any way erode the state sovereignty and give rise to secession.

But, can we say that this recognition will not put a full stop to the ethnic conflict? I'm of opinion
that it will not be a proper solution as this fails to remedy the problems of Muslims and Indian
Tamils. So | would say that this will give mere a rest to the war between LTTE and the government
and may give rise to war between other communities such as between Tamils and Muslims or

Muslims and government of Sri Lanka.

Therefore I'm of opinion we have to search for a proper solution under federal set up which
should recognize the Tamils’ long term claims. That only will provide a durable solution to this
conflict, so here we have to know what FEDERALISM is. Federalism, namely the decentralization
and devolution of powers, the court stated was necessitated by the very existence of a multi-
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ethnic society and the constitutional mechanism to achieve unity through diversity. Democracy
was seen as supporting the principle of federalism and was mainly concerned with the Canadian
electoral system. Constitutionalism and rule of law insures the existence of an ordered society
that protects citizens from arbitrary state action. Protection and Respect for Minorities was stated
as an irrefutable part of the identity of the multi-ethnic society of Canada™. The concept of
federalism of federal form of government signifies the high watermark of apportionment of power
within a state. Federalism has been response of the question of how to link separate political
communities together in order to pursue effectively objective otherwise un-obtainable alone, but
without submerging their own identities.

Immanuel kant, in his essay on perpetual peace (1798) emphasized upon federalist opposition
to centralized states: “Federalism means contract, pact, treaty or convention; it implies an
agreement thanks to which one or more groups of community or states commit in equality
themselves and each other to reach one or more particular objectives, the achievements of

those objectives belongs exclusively and particularly to the delegates of the federation.

According to the federal government, the governmental authority resides not at single “center”
but at the “center” and the “circumferences”. Each federating units stand equal to other; one is
not subordinate to the other. Each is supreme within its sphere of activity. While the federal
government enjoys exclusive governmental power over certain matters; in certain other matters

the federating unites have sole control.

Moreover, under a federal constitution, while the system of government representing the
relationship between the federal and federating unites is predicated upon the federal principle,
the form of government within the federating units would usually be unitary.

There are some minimum conditions which must be in the federal constitution. Those are:

1. Supremacy of a written constitution dividing the government authority — legislative,
executive and judiciary- between the federal and federating units.
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The principle of the supremacy of the constitution is a one of the most important element
of the constitution. The supremacy of constitution is particularly important on a country
which wishes to have effective devolution of power. In a country where there is more than

one tier of government, the constitution has to address several special issues. For example:

the division of power
mechanism to resolve disputes

power sharing arrangements

o o o

relation between the center and devolution units

A system of government with devolution of power is necessarily more complicated than one
there is no devolution. Itis the constitution that spells out such complicated structures and seeks
to balance the interest and the powers of the center on the one hand and the provinces or states
on the other.

The constitution therefore must be supreme. If the central legislature can enact laws that
undermine the powers of the provinces or states at will, there will be no effective devolution of
power. Similarly of course, the provincial or state legislature must be subordinate to the

constitution.

2. Both the federal and federating units must enjoy exclusive authority, save in
exceptional circumstances, with regard to their respective areas.

3. Both the government at the center and periphery are constitutionally established
and neither one can abolish the other, thus provisions of the constitution dealing
with the division of power should not be unilateral amendable by the federal
legislature, without the participation of the federating unites. It should not be
amendable even with the unanimous decision of the federal legislature.

4. Judicial review of the legislation passed by these reprehensive bodies must be

made possible. But the supremacy of constitution is upheld by the mechanism
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of judicial review of legislation .it is the mechanism which ensures that the central
legislature and the provincial or state legislatures confine themselves to the

subjects and functions assigned to them.

5. The existence of a judicial forum to adjudicate on the conflicts arising between
the federal government and the federating governments as well as amongst the

federating governments.

Even though we say that the federal type of solution is necessary, there are various types of
federal systems, so we have to choose an appropriate and suitable form of federal system to
our country.

Many argue that a non-territorial federalism could be a panacea for our country. The reason
why for their argument is all community of people are living in all part of the country; for example
Muslims are living almost all part of the country there is no traditional home land to them likewise
Tamils are also living away from their so called traditional homeland, which is in the north and
east provinces. Likewise Singhalese are also living in north and east provinces. So here we
have to see what non-territorial federalism is.

It envisions federal entities in which membership is determined by community identity, not
place or residence. These federal entities may be termed, “communities” or “groups”. Thus a
federal entity’s jurisdiction is exerted on a personal basis upon certain individuals who “belong”
(according to some criteria) to that community, regardless of where those individuals may live'".

It doesn’t necessarily give an ethnic group “more” or “less” rights than territorial federalism
would. Instead, non-territorial federalism is concerned with how the ethnic groups itself is defined
for federalization purposes. At the same time because it entrenches ethnic groups as federal
entities under the constitution, non-territorial federalism is much more than rights —-based

protection for minorities.

They further argue that the “ non-territorial federalism would complement but not replace
territorial federalism we may envision a nation state divided into two types of federal entities:

one territorial and personal. The number of territorial entities needs not much the number of non
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—territorial entities; rather, the boundaries of each federal entity should be chosen according to
physical boundaries. Non-territorial entities are defined according to ideological boundaries 2.

There should be no hierarchical relationship between the two types of federal entities (territorial
and non-territorial); rather, each type has different powers, appropriate to its role. If non-territorial
federal entities are based on the concept of “ethnic group”, they may have jurisdiction over
“culture” maters, typically: education use of language, arts media, and religion and'so on. Territorial
federal entities may have jurisdiction over “non-cultural” matters such as roads and highways
regional economic policy, transportation and resource use. Add to this mix the central jurisdiction
which may clear with matters of national concern, defense policy and so on™.

Butitis hardly to say that it is good proposal. Itis normally said that even the normal territorial
based federalism is too complicated, ambiguous and problematic constitutional form. So it can
be said to be not only more and more complicated& problematic but also more and more

expensive one too.

But we can indicate a lot of drawbacks in this sort of proposals. There are some aspects of
trade policy may affect cultural integrity. We will have no conduct to election one for non-territorial
and other one for territorial federal. We have to have separate assemblies to territorial and non-
territorial set up. So we can say it is more expensive.

Furthermore, within one territory there may be adjoining schools which may belong to two
different non-territorials unites so here the problem will arise. The situation may be even more
complicated where in a school there may be students from various races so here the problem
will arise as to which non-territorial unit that school belongs. And we can say that the culture and
development are so inter-related and indivisible, so we can say that the territorial based unit will
gain paramount importance. Then the problem will automatically arise as to the representation
to the federating unit on what basis we can divide territory.

In Sri Lanka the area of Kathankudi, which is situated in the so called Tamils traditional home
land, is claimed by the Muslims to be declared as their separate union place. The problem is,
will Tamils accept this claim? So this paper tries to find a feasible and amicable solution which
should be reasonably accepted by all ethnic groups.
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Before introduce a new constitution, what we have first to do is, we have to resettle the
Muslims and Tamils who were forcibly evicted by Tamils and Sinhalese respectively from their
native places before and during the war period. Muslims were forcibly chased by Tamils from
north and east during 1990’s and Tamils were chased by Sinhalese from their native places and
Sinhalese were colonized there. So they should be resettled with their consent.

Then first we have to abolish this provincial council system and regional bodies should be
introduced. We have to divide the ‘country into 3 regions. The north and east should be one
regain and upcountry should be another region. The rest of the island should be the third region.
The internal set up within this 3 region may be differing, and we should, if necessary, allow and
consent to give more power to some of those regions. The three governmental organs-legislative,
executive and judiciary should be devolved to those regions. And the central government should
be made even with unanimous decision, unable to make constitutional changes without the
consent of the federating regions. National security and some instances foreign affairs should
be vested with the central government. Further, the power of the central government and regional

government should be already enunciated in the constitution.

As far as regional legislature is concerned there shall be a regional assembly for each and
every region. The cabinet of ministers of every region will be the executive body of the region
and the chief minister shall be the head of the cabinet. Head of the region shall be the governor
who shall be appointed by the central government. The governor’s functions shall only be to
carry out the advices given by cabinet.

The number of members of assembly will be determined according to the population of that
particular region. The regional assembly shall have the sole power to pass legislations in relation
to the matters allocated to the regions. The central government will be in any way nothing to do
with those legislations. If those are unconstitutional the court will strike down them. The powers
of the regions, if and when necessary may be differ from one to another as in India. In India the
state of Punjab and Kashmir are given additional powers.

As far as judiciary is concerned, there shall be a court of appeal with appellate, revisionary
and writ jurisdiction for each and every regions and there shall be a supreme court with final

appellate jurisdiction at the centre. Any appeal from any region in relation to any matters other
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than the constitutional matters should be made possible to lodge with the Supreme Court. There
shall be a constitutional court with sole and exclusive jurisdiction to deal with the constitutional
matters. There should be judicial review of the legislation, and whenever the central legislature
or regional assemblies pass legislation which is unconstitutional, and then the constitutional
courts shall have the power to strike down them. The judges of the constitutional courts will be
appointed by the central government and they should be from each 3 major communities in
equal membership.

As far as central government is concerned, it should consist equal representation from three
major communities Sinhalese, Muslims and Tamils. We can say that the main cause of this
ethnic conflict is the Sinhalese dominant not only in the government but also in parliament.
Sinhalese do not heavily rely on the minorities to capture the government. That is why they do not
consider the minorities and their aspirations. And this will rectify the Tamils claim of parity of
status and it will make possible to any person even from minority community to become the
prime minister of this country. Further the executive presidential system should be abolished.
Then only every community will rely on other community and this will enable them to understand
the othér community people. Then only the rulers will respect the other communities also. Whatever
the powers should be left with central government and whatever the powers should be left with
regional government must be determined by constitutional law exports, they may be foreign
exports and the leaders of every community or their representatives.

Sinhala, Tamil and English languages should be made the official languages of this country.
Al religions should be respected and given equal position in the constitution. And the country
should be made secular nation. These two were also the main cause of the present ethnic
conflict.

Conclusion

If we want to find out an amicable and durable solution to the ethnic conflictin Sri Lanka, we
have first to throw away the present constitution as the 13" amendment to the constitution failed

to meet the Tamils’ aspirations and stress on unitary. Then we have to search for a solution on
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the basis of federalism. If we want to once again make this small destroyed Island as an elegant
flower garden, we have to recognize the Tamils’ long term aspirations and claims those are to
recognize their right to self-determination and the traditional homeland which do not in any way
erode the state sovereignty and give rise to secession. The intended constitution must guarantee
and entrench the provisions to make it impossible to the central government to withdraw the
federal set up even with the unanimous decision of central parliament and without the consent of
federating regions. For that we the Sri Lankan people must work hard without any discrimination
on the basis of race or religion. We have to give up our conservative thoughts and we will be
progressive persons and make this country prosperous.
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TORTURE AND JUSTIFICATION: A CRITICAL

APPRAISAL ON THE ARGUMENTS AGAINST

THE PROHIBITION OF TORTURE AND FOR
THE PROHIBITION OF TORTURE

- B.PRADEEPA

The recorded human history shows that torture has been widely practiced through out the
human history. Itis commonly used as a tool to obtain confession in a criminal justice system' or
as a form of punishment? or as a powerful weapon to suppress the political opponents. The
great Philosopher Aristotle once justified torture and said that ‘evidence given under torture
is.... more trustworthy than ordinary testimony’.? On the other hand, Pieter Kooijmans, the first
Special Rapporteur on Torture for the United Nations Human Right Commission, noted that
Torture is... absolutely and without any reservation prohibited under international law whether in
time of peace or war’.* The aim of this present paper is to analyze the arguments against the
prohibition of torture and for the prohibition of torture. For the purpose of above discussion the
paper has selected the following research questions.

1) What is the meaning and scope of torture?
2) What are the arguments which justify torture?
3) What are the arguments against torture

The paper, by analyzing the above research questions argues that there are overriding reasons
for not permitting torture in the world.

I BRIEF HISTORY OF TORTURE AND ITS SCOPE

The historical evidences establish the fact that Greeks and Romans were the first people
who systematically used and relied on torture.® For instance, the Romans inflicted torture against
slaves in criminal, and later in civil cases®. The Justinian Digest also allowed torture’. Even
Pope Innocent IV authorized the use of torture against heretics®. In the twentieth century, the
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communist, authoritarian and fascist regimes had used torture as a powerful weapon to subjugate
their opposition®. For instance, Lenin once authorized torture in order to purge the Russian land
of all kind of harmful insects and Joseph Stalin allowed coercive interrogation throughout the
Russian federation®. During World War |1, the Nazis used several forms of torture tactics on
Jews and Hippies''. Further, the French used torture'as a mechanism for maintaining political
control'2. However, with the development of human rights regime in post World War |l period,
torture is regarded as an international crime and the international community had taken several

proactive steps to prohibit torture.

Though, torture had been practiced over the centuries, it was the Nazi's atrocities committed
during the world war 11 had triggered the international community to take necessary steps to
protect the human dignity. Thus, the United Nations charter proclaimed that protection of human
rights is one of the core objectives of the United Nations'3. As a result, torture undermines the
dignity of human beings is prohibited under the treaties adopted by United Nations. For instance,
Article 5 of the Universal Declaration of Human Rights stipulates that no one shall be subject to
torture or to cruel, inhuman, degrading treatment of punishment'. Further, the Convention on the
Prevention and punishment of the crime of Genocide 1948 and standard Minimum Rules of the
Treatment of Prisoners, adopted by the United Nations Economic and Social Council in 1957
also prohibited torture including cruel, inhuman or degrading punishment.

The United Nations General Assembly in 1957 took a pioneering step in order to eradicate
torture and adopted a non-binding Declaration on the Protection of all persons from being
subjected to Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (United
Nations Declaration on Torture or Declaration). The above Declaration was regarded as a
‘guideline for all states and other entities exercising effective power’. This Declaration defines
the torture as the infliction of server pain or suffering, whether physical or mental encompassing
psychologically traumatic actions, such as forcing an individual to witness the torture of his or
her spouse.'®

" In 1977, the United Nations General Assembly urged the members’ countries to make unilateral
Declaration accepting their intent to comply with United Nations Declaration on Torture.'®' See
G ARes. 32/64 U.N GAOR, 39" Sess., Supp . No .45 at 137, U.N Doc. A/32/355 (1977)
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This Declaration is viewed as the first international instrument which condemns Torture.™”
The World Council of Churches issued a statement in 1977 and persuaded its members to
work towards to adopt a comprehensive world treaty prohibiting torture. In 1984 after its
publication on torture, the Amnesty International urged the United Nations to adopt a 1975
Declaration of Torture.

Due to the global trend towards prohibiting torture, the United Nations general Assembly had
taken a proactive step to draft and adopt a legally-binding treaty on torture. As a result, on
December 10, 1984, the United Nations general assembly adopted the convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment. (CAT)'®. According to
the CAT Convention torture involves any act by which severe pain or suffering, whether physical
or mental, is intentionally inflicted on a person for such purpose as obtaining from him or a third
person information or confession, punishing him for an act he or a third person has committed
or is suspected of having committed , or intimidating or coercing him or a third person , or for
any reason based on discrimination of any kind, when such pain or suffering is inflicted by or at
the instigation of or with the consent or acquiescence of a public official or other person acting
in an official capacity'®. Though, the CAT convention is limited to acts by a public officials or
persons acting in an official capacity, the adoption of this Treaty, regarded as a major step
towards creating a more humane world®. Further, the Rome Statute of the International
Criminal Court which became effective on July 1, 2002, declares torture as both a crime against
humanity?' and war crime??. Hence, the above discussion illustrates though torture had been

practiced throughout human history, at present it is viewed as an international crime.
A. The justification for inflicting torture.

It should be noted that torture is generally allowed where there are incentives to torture such
as to win conviction and there is no danger of punishment for torturing. Some commentators
even argued that under extreme circumstances, torture committed by the agents of governments
seeking to protect the public can be not only morally permissible but even morally required®. Itis
some time claimed that inflicting torture on one person may save the lives of several thousand
lives of human being?*. It should be noted that to achieve greater good, the political and military
leadership who are endowed with the public trust, sometimes must do things such as allowing
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torture in order to save the lives of people®. Thus, torture is justified on the moral ground to
protect the lives of innocent civilians.

Walzer provides a classical example for such a situation: the decision whether to torture “a
captured rebel leader who knows or probably knows the location of a number of bombs hidden
in apartment buildings around the city, set to go off within the next twenty-four hours™®. In such a
circumstance, moral philosophy according to Walzer, justified the infliction of torture on such
rebel leader to get information regarding those places to protect the lives of innocent civilians?’.
Walzer identifies it as a ‘dirty hand theory?®. Benthem advocates another legal justification known
as ‘the trolley problem’ for allowing torture in order to save the lives of innocent people?®. This
theory permits torture in extreme circumstances in order to protect the human lives.

Furthermore, some commentators advocate the judicially sanctioned torture in extreme cases.
In particular, Alan Dershowitz states that “(1) f you believe that non-lethal torture is justifiable in the
ticking bomb case, why not require advance judicial approval—a ‘torture warrant™?” and proposes
the torture warrant system to permit torture in some extreme circumstances®.

B. Arguments for the prohibition of torture.

Despite the arguments for permitting torture in certain extreme circumstances, the global
human rights movement nevertheless stands firm on its stand in prohibiting torture under any
circumstances in order to protect and preserve the human dignity. For instances, the Israeli
Supreme Court once held that reasonable investigation is necessarily one free of torture ,free
of cruel, inhuman treatment of the subject ( of interrogation) and free of degrading handling
whatsoever............ Human dignity also includes the dignity of the suspect being interrogated. . ...
This conclusion is in perfect accord with (various) International Law treaties—to which Israel is
signatory—which prohibit the use of torture, ‘cruel, inhuman treatment’ and ‘degrading treatment’.
These prohibitions are ‘absolute’... These are no exceptions to them and there is no room for
balancing.®' This is due to the fact that at present, prohibition against torture is considered as
jus cogens under the principles of International Law which is totally prohibited under the CAT
Convention. Thus, several commentators including Jeff Jacoby noted that torture should never
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be legitimate option.32 Further, the economist once pointed out that torture might, in extreme
cases, be effective, but nonetheless stated that ‘for the democratic West, any such gains would
be outweighed by greater harm™ to the society.

Il CONCLUSION

Torture is regarded as an internationally condemned crime and the prohibition of torture has
now achieved the status of jus cogens under the international law. Thus, Dershowitz notes that
“Experience has shown that if torture, which has been deemed illegitimate by the civilized world
for more than a century, were now to be legitimated—even for limited use in one extraordinary
type of situation—such legitimization would constitute an important symbolic set back in the
world wide campaign against the human rights abuses.”**

Though, there are arguments even permitting torture in certain extreme circumstances via
Judicial warrants, nonetheless, itis argued that torture warrants would likely to lead to excessive
amounts of torture, including in situation where it is unwarranted.* In addition to this, Emanuel
Gross states that explicitly permitting torture in certain cases is never a good idea: “(A) statute
that permits (torture) in particular circumstances will fail to encourage people to follow a desirable
morally conscientious line and the hoped-for result will not be achieved. Legislation that permits
the adoption of such tactics will only lead to a worsening of the existing situation, such as
occurred in the Middle Ages, when torture was regulated by law.” *

From the above discussion, the paper argues, though there are several arguments for
permitting torture in some extreme circumstances, nonetheless, itis pertinent to preserve the
status quo of the total prohibition of torture in order to main rule of law and democracy in the
globalised world.

(Footnotes)

' Williams Stubbs, 3 The Constitutional history of England (1987) 375-76.
2 Ibid

4 Rhetoric to Alexander, in The complete Works of Aristotle (Johnathan Barnes ed, 1984) 2270, 2289
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A Hreueng srewtLLBSams. HESTeuens 61661MTE0 6T60T60T? 67601 JpTMUD BUTH)
HHHreuens 61GTLSET STHSL UMM miyeng 11 elendsd QasrdEsels0emsv.
oieemed HHHreuengsE aFren FoamugHer 120 2 miyengulled SSSTeuens
seTUsHETesT euempailevd e SamUUL GeTengl. @&FGFTeuenssE eglymen
sweaumwugdesiuig (Convention Against Torture) “g(heul @eTTRETTT(HEU(HES 2-L60 HHEVEVS
2_en fwrs s@w suellenw gHLBSHSID, JEBaID QFwed HFFlTeusng 616nT QUIT(HETLI(HLD.
Bz Beuemen @EQsWeTenIE @HeuflLOlBHH Sisvevg 3 BUflLOHHES gCHemID
BEOUME VLG GOM QUUSME QUMD CHTESSINETE VLG QHEUEDT
SI606VG] CLPSTIMTLD DLEMET DFGMSSID VLG UDUMISHILD CHTEESSDETE EVEVE)
uTpULsS s gHUBSSID gCzeaid smrevgglihaers CFsUWUILUEL CFwed s6or
QummeTUGsuZIL 68T @FOFwWevTesIZ LETESE Disvieuso] @hHeuflesT DLV JiVIEUEVES
(penmulleorsst evtemioulled QaweorHmid Geum Syefest FrewIGEedlest QLwifled Si60605
FOSHSHFHIL 68T DiEVEVG L eTUM. BL 68T QewiLBd @h GFwed sTesteyd QUTHeTUGL'
A freusn s &G Qar@romes wesllgrioremonm ievevg DileuTsst BL &I & &G
@enLBGuujeiten GeumurLmeng GwMOaTeTeNUULL  FeoTUmiS giemsullesr &@BW
seaieobuGoBu prmaElwsteng. FHHITeueng saTusen all@FLLOTET  FH6vTEMHW
erstTenQeueniiey, oiE GumOamsieniulL QeuE smresdnE Ueayw 2 L6, 2_6n

felwrenr Geugemenienw Q&T(HHS euewTenID @(HULSTSLD.

AsHreusnguiest setenwenw Ogefleurs SMibg QaTeTugnhE HAsSreuens AzmLimisy
Fréslul L aUpHGHENET 2_STTEIons sTBSSHISSTLL 6V QUT(HSSLOMETST(EGHLD. SiSTeus)
Sioey 555 Heveur a1l QamesgeusE (1987) 2 SriLR 119 eteviepid eupssled
wesTT HHLGE Ghmsder Wsrem sb8sssslar Gufle ez Csuwiul(
urenhgiemm QuTellerd BlemeowsSNEG 1BSHSHIE CFLEVLLLL GIL 60T Db BT &6NTES
Bgeurest (Wetresilemevuiley Qamewt@ QFsLeLLLTOBNCW SBEHS W6usSLUILLIQHBST].
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@ssreolLGSlulled Seul BEreviE e Fliaundlsenmed GQuUTsLeSlETTEY & (HEOILOWTS
DHQ&SBLLIL FI 651 Guredlerh Blemevwisdlevisien susmenGLITEsTIeL &L L1 1(Hbs sulilemmed
MBS SLLULULL Fleneoulled Qgmhisel lul@ 2-Led fHures HsHrouensss
2_efenmé s L. Gueyld et Hestent GalLBUTgy Wenamll gelt &b &eweuiy
SUPRIGULL (B DISHEMEDT (198 EGHLMm SLLTWILGSSLULL GL 6T 61601 LOEDISTIT FamleoTir.
RQeueupsdled iSgIER@Myen J LetToumonm) samleoit ‘sTHSEeuTF uEHD LANIGGT(HeuiT
gl g8zemib suemaulled fedreusnsg 0suized, Qar@EenlLGsssd Wwesflgmiwremonn
BL-SZle0Senw BLoMGIETEiTeNeL sT6tTLIsUDND SiTFLsVenoLLIsE 2 miltienr 11 sE&EEEmS.
@BHTLIQED UTIPLD EUREUT(H SHEHLD Si6uT GHM(PDLWeuTTEGeaur @GDmommeurTeGeur
Bmassrd gmeeump Hglraumsuiley @mba alGuBL 2 Kflows s
2_flggiemLwrreuny.” @eueupsdled GHmb BlepllsaslulLgred UTEEslulLaumss
10,000/~ mowpLr@ supmsluL. Geuswi(BLd 61601 BHIOGIDD 2_Ssreil L g).

SiH G681 Ceued(PHE 618l FlLwrFlu@md wHmd @rewi@® Gu@md [(1981) 1 Sri
LR 406] eretienid om@mm(m eupddled ENSTIT n&g QEWlILGeUSHETEsT STTewID
Qzflefléaslumosd sl Gassrilaet eiGasslul( gl susmnouienel HmUULE &6
Lwemord Q&g Q&Tewnembs Curgl SsglTauamssE 2 L LGSSLLULLSTE STTHSINE
GaiwiCL g). eTeusuTmiHLLIDID SiEUEDIEHLWI STTSHSHIENEST 2 MBI LIESSILILTenLOWwTs)
@wen semenuy Qelwiu’L g AHreuemnsg QFTLIUTE aupsEseisy HsHraens
GumLsTeierluLL enwenw 2 MIFILGESS WHSHIUE STadlgpaEsn FwilifssiiuL
Geuswnguwig (pealwores sl wion@. HsHreuens Qe Lspwenw 2 nHlLuBSS
LHSHEUF STEODNISY @UUDIFSILLUGSSULLTEND 6I8TILSET DgluenLulsd SroHsed
REFLWILILILL. L0eDI&&sT Gomevailubm FhHSTULRISEHD 2 6061(. 2_STTewons HLodlsumuid

e8l] Gewmeurggen [1989) 1 Sri LR 395] etepid eupsemns @olllilsomb.

@semeneil. Onudns el OnuEETy WLHMID eemesweiTsEnd [(1998) 2 Sri
LR 204] erstremid eup&&led oapigmgir GorlLn enssdlenens SmL (PWEDIT sTesTenid
G@hoésr_Geauls Gufled emag QeuWiLLE Gureled BleneowsEhE C@Tewi(
CFeLEVLILIL(B SIG MEUSS EOEHENTEVID SIQSENTEVID ST SLILILLTH. GoID UG
apsaled Wenasmiggrer efsluli_gl. Qeuoupsdloid gL 2 flenw WBoiuLL g
2 MIFLGSSULL L epowned LrTFlssiulLemse 12,000/~ peagLmLrsed 4,000/-
UPSEEIMSTEN CF6VEUTHEYLD CULPEISLILL L G).
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A Ereuenzuiest seiteno umnl Surmun Gurg W.M.K.de Silva V Chairman, Ceylon>
Fertilizer Corporation [(1989) 2 Sri LR 393] e1epid eupdaled Sjogdfris J saplu shml
Siugneflssiu.. Goausmtouesranr@y e Ulsteumorm  sanflemmy.  ordlued
Siemwlllesr 11 2_muysoywred e@SsssT UL (BeTen FEFrauens 6060
QaTEILTen 6vlHSSETTEMOWNMD SIEV6VS SPSSTIOTE L SHIENE D6V6VG]| S6U0TL 65601
eTetTLg) 2 L6v Flwren @enslL@sgenassnw LG 2 6T s8] Q(Hés WTLLTS.

o1z 2 uly hmib WwesTd eTesTLIEUDMleT LITlOLEENEvSEmeTULID H(peSTEBo B(HEGSD'

G&NHs BILG SHued Seowlled 2 (HaurssuulL QULIEDL 2 _flemog6f
Boiul mEELTullest 2 siBTl( FLL S LRISEDSSmow BSIOIDRIGETIE aUpHES
FTEH60 QFLBsET eV ig GsrLTumen Bimeusriseftled (pemmuur(G CsWGHT
Kleurgemrd QUDM(LPIPWID. DibS euensuied QevEiens HTFlied HsoLiiled smesTlLBL
SieliLenL 2_fleooset Srsmris Bifeurs HenmBaummis Siemmuilestymed WBMHULLIQMHES
omuflest UTEEsLLLL 6T Si606081 Si6uT STILTE @ FLLSSTew @UF LTS STLSSIDE 6
2_wit BFlostimid Q&M LOIEH6 STEE60 QFUIg Bleumrewnid CLUMIEUSHESTET EJMDLITL 6L
Sréwed siemwolidest 12610 2_mienr QsTenBsiengl. SHESTeueng QB TUTEST LOGDIEHE
FTHEHe0 QFULWD sheTLULSSE HEHrauenssE 2 eenmen BUT FSSlTeueng LoD
@ohHmHudasr Devevg FHsHraueng STIERIOTS eTBleney UTElSsUULQ@HULleo
Sisvevg) FEETeueng &G eenTest BUT QFTLIFALTs SEULS STeuedlsd RMmHE Sieuen]
wrmbd sh&leEs (PIQWTS Bleney SremilLlgmHiiler oiriE urglssiul L aufler @owu

SESSSH6T 2 WIBSIoNed @ epenald STHSE0 CFUILIEOMLD.

199610 Syewi@® 210 Qevés werlly 2 flemwsst JyememsEEs LD (Human Rights
Commission of Sri Lanka Act, No.21 of 1996) 2_(peuréslu@ausng (et @evriensuilsd
SigliuenL 2_flemw Bmed OBTLILTS aUPEEGHS SToHHe0 QFwsEs 1w @t @ @LLors
2 WIBHoeimd WL (B STewrlulLgl. @& LD 2 haursslulL UHur® @msurg
SigluenL 2 fleow BniL1gmHEEGLOTUIT GOLLITES QHeUT SHSHTeUHSESG) 2 6TeTEsELIQETT
Sieu] @evrena etle 2 flemLossit e esu1dE(elevid (enmLLT(B CFUIE) HeunrewgHen sl
QUDESIQW gHUTE STERTLLEGESGIDS. STeug UTSHSSILLL BUT DeLe0g FLL S5Tewl
Lol (BLossidl @evriens weolls 2 flenos6T SiememTSE () WT(HLD (WPenmULIT( CFwILITLD6
sreaGa @R eleTTenerTenw OTLRdl UTHSSUULL aIHEE Blaumreansams UM

Qarhss bLagEemasmen GumOareienenn. @evmiens wefls 2 Fflenwaet
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DULEDETTEG (LD FLLLD HeauT FlePreuensg QeuwliLGeudedmbhg SEUUSHE L6sTeumLd
ghUTBEemeTES O&TewT(BeTengl.

01.

02.

SeusraEmevd FUL b [Emergency Regulation] wmmib LWRISTeUTSSHeOLE FLL SHletT

[Prevention of Terrorism Act] &ip g@meult emag GQeuwliLGeurgre G(HHESTED &S|
@Lweumm 48 wewflg FlurevwsganGer evmiens wesfls 2 fenwast
DhEOEEGWeIDE msg Qeuusjast JMlalssed Car@ss60 Geuswmi(BLd.

Revrmiens werlly 2_[fleniose Si6m 61 @ oeletT DievieuevTaEsT GLTelerd Hemevwid,
gleomésmeney LHMID gemenw FHELYS STeusd Mlemevwriaen GuTsTmeunmInE;
sbSelsLones (Westenleilssevidleni eflguwid Q&g kG SESS oeussiLL [Beiem
ausemen FHFLSNHGWL, SEHHENeubsLLLIQHLUETSmeTL LFGsT&lugsmELD
SiFlenyd euprislulBeTeng). HEHrouamnsemnu @eveorQsmiLugnasns Eeorens
SemsssTe0 19940 Hewi@ gnm SmSsflEslulL  ReQemm  (Ps&Ew
ell_unb QuTgFsemUS Somessmey 198710 Suew1G 46l 2610 Had BOL(PODES

ubg FlegpuenssE e1dlirren Fweurwib u@. [Convention Against Torture] steorGeu

Qevriens SrsmmsssnNEG @seollbur® @Fswarussled 2 _siten el wrisener
RQevmemauiled PeOUGHS Geuewnow @ SLULTE gHULLg. @eaug 221
Qevsas 19940 a1 FsglTouenssE aFpner FiLlb 2 (Haurs&slulLg).
@&zl gglenr Uifley 2(4) Hdrauensemw om GnHmwrs elenmidlusisnenoGw
@&z L gFler SiFNIBFLLOTET (H JILDFLOMGLD.

s glreuenss@ ediner swarugde HiHreuenzenws SOUUSNE HT&HSET

61055 Geuswrow U BLeugsmsssT LUDHDY GO LU ImEEaiment. Sieunniled

(wa&&lw Slev el wrime Llesteuhommy.

01.

02.

03.

meuT FlgglrouengsE 2 stenméslLGausnaTsn SLs5g Sremriu@uorullest
SIEUEDT SisuaTD SpUSNS STSTCHTEHG D BT QMG 6TESTTeID Q&Tewi(HLD
SHU IS FaL TG

2 sTBTL( GOHoeilwed sl gFled feFlreueng 661Uz @F GHMLTEs C@msier
uGsugieor 2_flul HevrTemenTWd eupmIsILL 6D GeuswT(BLD.

BTLIged SggITeueng QFleusnNE FHSTLILSMS aPRIGESIM FL L kissT, Bijours

BEDL(LPEOMEST STEUOTLILIQET SieuDenD BHEGHHL GouswiBLd.
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04. Brliged HeFreusnss Gawsyd @b QUOHMIHLULIET Sievevg @ b AUHNI(HEEGELDETT
BOUusHE&E srgewid @mUdleaT 5@&8 aumlbs HAFlsnflest 2 L smgursed
ussssrrieiiud ellenTrenemnt BLSSHOUT eTeviUmE 2 MISLILGESS Geouewt(BLD.

05. flgdlrauenssE; 2 aammaslulLalseT HSHesSTs swasleanl (weomium®
CHLBUSDGLD, HSHHTLOTS LWLLBETH STH SmieuSHESLD 6THEHEMBLOTET HEFNISSVILSl6TTH
@muugsnes 2 mFILBSSusHESL BLeougsamas s1BSH60 Beuewi(BLd.

06. Hls&reuemsulest ellenemours CUTHEGPID QTN QUDULILIHLULIET DieueursE,
epeonengl, HeHrauens Qeuuiu’Lg eaLmg 2 MSHIuGSSIusHEHS Sy
Gouml 185HSTUILSHIID FTEIMTSES QETTENILLED DLETS. HESreuenssdE ergmen
SOUTLSNS HMIS QETewiL HTBE6T SEDTHHID QBHL 6UQHenSHBemeT LleTTLmMm
CauswmBL. SHG suemasuiledy @eomens JTFTESSHSINEGW GMEmULL L

BLeugsenssenenl etuhmieugmharsn sLUUTE sSrenrlu@aSlsaimg).

Guaib HEHreuemss seursTrsms eUilusHars 2001 ewngsd @eomens
Srdusy gemwlulhsres 176ug HHpSssSlen cpsvud GuTellervmifler Lgeailujwiey,
@LiborHod UEsSTHm bLaugsems GureaimaunmiheE QurpLurs Qumeslerd
SLEDETTIEGS(LD 6T601LIG] D (HeurssLLI L gl GLTederomy SHHTeuensulL 6T QT 1gmHilesT
Sig OgrLiuren eflwid QuTellsrd &y,enemTHEWelen SouaSSHINEG Csmesti(® auTLLL6TT
S0 ETE G (LDEUTenIH GHNSS Qumellerd Sigvieusol 65 BLaUgEmE BGSGWL gnHuT®
sreLUB#amg. Qevmiensulsd feHraueng QsrLiursr SHCUTMSW BleweveHLO
ulement CrmésEBeuriomestmey  Revrienasulsy Guredlery Blemsvwrisefled FlEglyeusnguresg
QaTHNICETWTES 2 (HEauBGSSHULSTEaD SiGmen 5G5S DNSHusHE&Iiu Sirélwue
efmiLbd @eveors Bleney GFHTLGEUSTHED @6l HTFLed all(HULD LMHMTEEenDWTES
@muug BF Blfaurss gepewlu (PreLwrsl urFlsgleieng eeTm
QEODTRIOETEIENS SeNLTEsS Q&TeHIHeGL SpFlw wefls 2 flemwass oy,6me6mrsE
sapilyeiiengl. Gueyld GOHDE GFwedlmen QarLiumes eflgryenewiuiler Gumg
fg flrouensaet Bevmienasulled uUFauTeITs @ LOUMESITTMETT. DT SFTE S S SlewT
SeuETETEF LD @gemen oa&@Galuugns 2 eTengl . eeim FESlreusnsaEe
QgrLitures madlw Bpresst gemuuilen eflCsL grgieuT wrer UOmL Grrosusd @GmHmLd
SLIQU|ETTENTIT. SL6uTTe0 QEEGDHME ST (BES6NT DQULIEOL. DLSTIRSET DDMEDEU 61601

@evriens JTSTRISD FamlulsTeng).
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Boemenal. @Qevmiens TFTEISSHSTEO 19940 e gHMISCSTETETULLL
g FlreuenssE e1gipnen Fwaurwggleaiug FHHSlrauens QeFueasmHE &bhSTUULD
SULDTEIG Bl6TT (PS&EIW FLLEIGENTE LWRISTOTSSH SMOLFFLLLD, SEUFTHTEVE FLLLD
Gurstimemeu GFHTLITHHID Si(pedlsd @(meEleTmert. QFFL L REeT GHNISS BLemwT GuTellerd
Blemeowigled Bewwi BrL&eT HHSHSH OeUlLGHETEN gOUTL DL S CETest(BeTeng.
sren1Beu @Qeuell(p FlLmsellest S HePyeuensg QeuwlLGonS SHUUSDE L6vTeu(HLD

HEDL(LPEMESBEM 6L LI6BTLMMEVITLD.

01. sGuUyssTEUESled @HEGLW Geuemsnuiled werfles 2 KflemwaEeT By6m 60018 G (WD
aSeveuevirsenr ICRC o_miiflemiset eubg shHledleorm Geusmen ieuTsefnG
gpgraueng QarLiurs QsfllLGSSHUSET cpeud QSTLTHS HHSreuens
Qewwlu@eaudledlHba &BHEHSE6VMD.

02. 2_melleniast eubg FhHlédlesm Geusmenulled iouTsEHsE CsflalliLgss epsud
werfly 2_flenwaset oyemevords G (WeysE FWLLBSHS SISV cPevD &{HEE6VTD
SiV6VG @F FLLSSHTewILILLD snnfl Uesteumd suflseiled estemmil LNesTLHMEVTLD.

a. @F S C&ETemiTe] LMW SHTHEL QFUIZHED
b. 2wy BFlwenied @Ff SgliuenL 2 fleno wenMeus STESED QFUISED

Guew Qevmensuiled FlFFlrauemg sShssLLL Cweyw Hov &@HS S SN

(Lp60T60) 61 & LILIL_ (B 6TT6TT 63T : -

01. 2 Lenpwrs Srflwed Semwiller 176ug SmHsss8l0 auallymssuuBLd
BlUbHemeoTE6T HeOL(PemDMULGSSILLG Srdwed SHemwly usd VEsHTS

SyEHULL6D Beusuot(BLD.

02. gmCuTg Qevmienauled QewDHULG auHL SHSHBITLTET ETGHF FL L 6UEOEIHTEEN
G(LD6UTEL ST &S (LpeitemeusdslLL (Been FlG Teueng QHTLFUTesT Bluhg e 6v186i

2_L 60TIQWITeEs HemL(LPemmULI(B S SLLIL (Bme:de(BLb.

03. sTeuCxesHOBHE FLLfFluren 2 _sellsemend G&mysomb.
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04. dgglpeuems 2 seflL Sugliuen,. 2 fleww WBpevsemen &L BUUGSSIUSDHE
@evmiensuisd pesdlu prset emwllles wesfls 2 flemwessi  &ewramemiliy

Siemolienu Bimieyeug Fpks QuMIGUHeNDE G&ET(HE EHLD.

Boemeniail greu] FGHHTeuenSHEE 2 _6TeNTESULLLTED 2_6TMHTLIQe0 L BLossTm
@snE Goevdswrs @@ BILige SLUsPSnE Oeusflullsd Qsemid Mleuryewid
QumieugmaTesT GOUTEHSH6T HTERTLULGEITTNETT. HFTeUG WESW BrBsen sFenuuies
wesfly 2_flemwas GWealhE (PeomUUT(H QFIeuS6sT LPsVLD HleumTeuISensLll QUM(LPIQUILD
6160TLIG| Wmeu(hd SNib&(Hhees Geuswmmousm(h el WLOmEGLD.

GTSMTEWIONS @(hH GHOMHemS @(h BILIgest BHlosimw Bals Geusttr(Bomuilest
urglésiulL pul GOSs BrLeoLs GFTheeaunms BHEse0 Goueti(b. 60608
GODE Qawed GMGS BIiged @ LOUHMHSSHeL Bouswti(BLd. SyeuTed HSHTeusnHemwil
QUTMISSLOLI960 BBEILGSENETTHEST BHSHSIM CaEmeenilL LT LTS HSHreusnsenw
Qeugeu] SLLMTWD HewessluL Gousmi(BL 61651m  SjliuenLulled 616H% BIL Q6D
BouewT(BLOTETTTEVILD  6UPHENSE BLHS SHEWILENETT  CUPEIGHEUSMHTET  [H6HL (LPEHM

sTewTlILG ST G

g glruengswnen g o6 SWsTWSSBHHID SEESUULADL M6 S G
SFPSTUSSIETTITEVID  HentngsslLL 6y BeusRnuAsT(H GFwLeUTGLD. LoausTeniled LIM&EL0D
resfliT  Wreuhé@Gw walemwrdl HenL &G LIeOUGmL CFTHSTET SIQLiLemL
2 _flenwaefled pevimmen HsFreuensuledmbs aNGuUGsHETeT 2 flemw @eor, S,
Qumfl, eomeurefl Gmhmeureflwedeorgeu eretm GBS WITU(HESELL CUPRIGSLILIL
BGeusmt(BLd. 61601B6u G HTouemBHEH HEVTEFMILD (LP(LPEMLOWITS SIPSSLIULLQFT(H BILTE
RQevriens sHSUUL  QevmenswiT 61601m suemsuiled HTD @eUGeUT(HEU(HLD & SIEHLPLIL
6uLpriiGBeurd. 6B Liyenmasien SedaengsE eidlimen SugliuenL. 2_fenossnst
UTgIBNSg 2 NgILuGSgID Crrédled umfluugss L rss sreolu@BL HsSraemsss
aglpnent FlLmiseflett Lg QewhuBeuCsT(E whmeurseflesr 2 flenw  WBMIILLTOED

@mUuUsSnHE BID euteur(hHeuhHL QUTmIiyL e QFwmHuBBeurors.
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01.

02.

08.

04.

05.

06.

07.

08.

09.

10.

197810 Sype1(d @UewILToug GQWISH SiemLoliL

DT HGI0E evllg 2 flemwset LlrsL oo

Geuilwed Srfwed 2 _flemwasEnssrer FIauGss CLIT(HSS6m60T
Human Rihgts Commission of Sri Lanka Act No.21 of 1996

221b @evéa 1994 yewi(p HHFITouensHE eTFymes FLLLD.

Case Book on fundamental rights by the open university of Sri Lanka.
Fundamental Rights in Sri Lanka by Jayampathy Wickramaratne.
Fundamental Rights in Sri Lanka [A commentary] by Justice S. Sharvananda
“Torture” [.A. Sri Lankan perspective] by the Saliya Sumanatiiake

Case Law v Amal Sudhath Silva V Kodithuwakku [(1987) 2 SriLR 119] v Velmurugu V
Attorney General and others [(1981) 1 SriL R406] v Namasivayam V. Gunewardene
[(1989) 1 Sri LR 394] v Jayasinghe V Jayakodi and others [(1998) 2 Sri LR 204] v
W.M.K.de Silva VV Chairman Ceylon Fertilizer Corporation [(1989) 2 2 Sri LR 393]
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WM. LI6V&®H6MVDHBIPD FL_L_SHHI60DBUT6T
M GUT I

- [BTSTL6WID FBlagrh

@6&1@ SETLSETEY &6v16y mevteurall 2005 oub Sewi® G g 2 Had
WM. LsLEEMEVSSBLBHH60 FLL S Henm LIDHSI, BreiTETenienLd &L HE @61 eursvmmi
uFlE&EImG. BIsHT FLL wrewieu] &sFrus wrewieul Urdldldlurs @mbs Gumg
glLggiemmuilest eugeurm Qsmijurs 1974 e (pHev 20051 e suemy
setBEGE SlemLsasleunm cpeusBasriyseie SugluenLullsyd 2005 oew1® G
rgb 20 Fladl (PHeL REHSH(HEWID CUED] 616U HEWTETNITL L 601651 26L& BT6ST QUMM
Siemiueug glevt  eunuileorseyd @eusugeorHenm euempslTGmert. @B &S (GHmISw
sreVlILGSuled FLL S emn FTdlEHHemen Lsv.

FLLGG oD GCzrerplu  eugeomm

BuwesdursBeu HTeusTTemOWLD 6uTSHBLD FMenid QTR HLOLp BUSID &HEET H6TTM)
QFTL&ESD W LWevwiewiled @F &FLL Blmeusd 2 (heurs Geuswt(BLD 6T68TM  LoswT
ETEWT WIS MBHE &MU QBB HoTT. UBWPWOlEs U FLL Guengsemenyw B
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~ TECHNOLOGIES (PVT) LTD

¢ 4"Mother & Baby Care 305 | Kasthurifar Road | Jaffna
L] TP:0212221101
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With Best Compliments From
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~ Nellai Silk
/

Latest Designs of Textiles

OO

Main Street, Nelliady,
Tel : 021-2263207

TCT MULTI TRADE CENTRE
Ml LeGELINHsN saflipLIGmGET HlsmEVILID
aUTIg & e & W meniasBer|

2_msEhEG Coemeuwrar QUIGBL ST SimaEmaud 8y amenyule

&P SITMSTEND, WedleuTarSTEab Qi mid G et emevTLD.
527, mmeuevi efdl, meOgT,
WP L) LI emoT LD
5 T.P.No :- 021-7451896

Jaftna College

Undergraduate Dept
Jaffna

The Best Higher Educational Institute in Jaffna

B.sc(Hons) Degree & ACIB
DBF, CBF, (CIB/IBSL) - Medium - Tamil & English
Minimum Reguirement : GCE O/L 6 passes (5C) & GCE A/L Passes

External Degree CHARTERED

Jaffna University & Peradeniya University
Minimum Requirement : G.CE A/L 3 Passes

(UL wesemsSTen Blmeusd)

.| Certificate in Accounting and
e Business - 1 (CAB-1
Foundation Level & Intermediate Level - Medium - English PSIFESS - ; ( 2 )
Minimum Requirement : GCE O/L (3C_ Passes) Certificate in Accounting and

AAT (Srilanka) - Medium - Tamil & English Bf'smess,' e CARED ,
Minimum Requirement : GCE O/L 5 passes or GCE A/L 2 passes Dlploma m Accoummga"d Business
) Medium : Tamil & English

External Pharmacist Course

(Ceylon Medical College council)
Medium - English
Minimum Requirement : GCE O/L 5 Passes or GCE A/L 3 Passes(Chemistry)

RPNk
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Minimum Requirement : GCE A/L 3 passes




- Pillayar Inn

e, JaffnaAA‘A’ Grade Hotel
Approved by Ceylon Tourist Board

C Rooms and 2 NO_I_'I..A/(_; w

31, Manipay Road, Jaffna, Sri Lanka.

Sea Food is a Speciality live cater Indian Eastern ' . TelNo : 0094021222 4449

Oriental dishes. Reservations a FaxNo : 0094021222 2829
; E.Mail : Pillayar.in@gamil.com

YIS I I I I I I I I I I VI IV IVIVY

Lthe
Textiles (PVT) LTD
Dealers in Textiles & Readymade Garments

200, Main Street, Colombo - 11 Tel : 2325911, 2334645

No. 433, Galle Road, Wellawatte,
Colombo - 06

Tel : +94 114528438/ 5

Fax s 194 11 2362822
E.mail : info@jeyechandrans.com

Website : www.jeyechandrans.com

2L OOk

Digitized by Noolaham Foundation.
noolaham.org | aavanaham.org



P S s

WM‘W@W ai‘ e l?_-;: @ >

gpemene  0és wells sewesda umd UsSssmsEsh surdiyssenrto

Lo

HIT60 USKTUTLSNLWID [Ies USIUTL®LWD 2 (parss geiplseGsur

¥ ensdrone s sem sl
af D usneTwna g .

» Qausfufi’ nemy

» Bpa@odung

Best Complements From rﬂ

81-83, Main Street,

Whelesale & Retail Dealers in Textiles
Tel : 2325128, 2343078

Ganesh Textiles

(Private) Limited

KUGANCORNISE

In Front of the University,

214C, Sir Pon Ramanathan}Road )}
Thirunelvely,
Jaffna.

Photocoping
Computer Works
Dessertation Works
Photo Edting
Laser Colour Printing
Spiral Binding
Book Binding
Scanning
Laminating
CD/DVD Writing
Net Browsing

Tp- 021 222 9941

E-mail - kugan9947 { gmail.com , kugancopyist{@ yahoo.com

Colombo - 11, Sri Lanka.

Fax : 2458937

APSARAS
SAREE CENTRE

Varieties of Wedding Sarees

133

Tel : 2470 799
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Medi Aids Clinic Centre

Nallur, Jaffna

f:.:?z:;% Sgo

14, New Market, Tel :021222 2084
Power House Road, Mobil : 0777747095
Jaffna. 0774109230

Wholesale & Retail Dealers in All Cosmetic & Gift Items

JAFFNA DISTRIBUTER
Multi Chemi International Ltd., “Natures Secrets”
Janat Ayurveda Cosmetics

s TR e e e s RIS S s s S e e e e e e
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Tel : 222 3565 / 222 2380

MANUF DATE:
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Amnal Naga Food City
K.K.S. Road, Jaffna Town
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United Merchant Printers

(Pvt Ltd)
529/18, K.Cyril C Perera Mawatha, Colombo - 13
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palsn Apnfel BCubB el Faui Video Editing Software,

wpmue Video Editing Background, Game ,Software Cd’S
aiusal alpumaidg 2 emiy.

77)@ IIS PCParadise

#61,Clock Tower Road ,Jaffna
T.P:-021 222 9579
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Transport
Service

| Point pedro Road,
Irupalai Junction, TP: 021-222 5784
| Kopay. Fax: 021-222 5784

TORONTO SQUARE ' Head Office :
14, 37™ LANE, WELLAWATTA, | 230/232 Wolfendhal Street, Colombo-13
Tel: 0112 362899, 077 3263512 Fax: 0112 360400 Telephone No:

0115365166,0112451558, 0112451716

ESPNagaratnam .o

52,54- Kasthuriyar 'Road,
- Jaffma.
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