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CORRIGENDUM

Pages 6 and 9.—Reference to Rex wvs. Col-
clough (1882) 1 N.L.R. 129 should be read as
1 N.Z.L.R, 129,

Page 7.—2nd Column, para 1, line 29, “In the
first occasion” should be read as “on the first
oceasion’’,

Page 8.—1st Column para 2, line 10. “On
the very first day ” should be read as “on the
very next day”.
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Action

For declaration of title-—Plea of jus fertii by
defendant— Third party’s claim dismissed
in previous action—Dwes it operate as a bar to
defendants’ plea.

Sce Res Judicata ...

Administrator

Administrator and heir in possession for over
ten years of property of deceased gua adminis-
trator—Refusal to acknowledge rights of some
co-heirs—Administrator’s failure to divest
himself of his representative character—Can
he acquire preseriptive rights to such interests
—Administrator’s right lo acquire preserip-
Live right as against some eo-heirs—Fiduciary
character of administrator’s office—Is he an
express trustee.

Sce Prescription

Agency
See under Principal and Agent,

Amendment

Cuuse of action—.Amendment of pleadings—Hire
of eclephant—Contract—Death of elephant due to
negligence of defendani—Is it a torl 7—Scope of
aclion—Civil Procedure Code, Sections 40 (d) and 45.

The plaintilf, who sued the defendant for
damages in connection with the hire of an elephant
stated in his plaint that the contract was entered
into within the jurisdiction of the Court, and after
referring to the date and nature of the contract
claimed damages on the ground that the elephant
died owing to the neglizence of the defendant.” He
sought to amend the plaint in -order to make it
clear that his elaim was based on contract. The
learned District Judge disallowed the amendment
on the ground that the plaintiff was secking to alter
the scope of his original action which was based on
a tort to one based on a contract. The plaintiff
appealed.

Held : That the original plaint was based on
contract and the mere mention of negligence in -

the plaint did not convert it into one of tort and as
such the amendment should have been allowed.

Muxasixngia vs. L C. pE Suva

Appeal

Mixed question of fact and law—cannot be
raised for the first time in appeal.
See Principal and Agent

When may Appeal Cot interfere with finding
of trial Court,
See Contract

Attorney-General
Power of —To. give directions in respect of trials
Leld by Magistrale in respect of non-summary
offences.
See Criminal Procedure

Betting on Horse Racing Ordmauce

Betting—Charge of—Section 10, Betling and Horse
Racing Orlinance—What must be proved under
section 8—Decoy going back on evidence—Avail-

12

-3
7d

17

53

‘ Eabﬂﬂy' . of 7

other  evidence—Can  conviction be
sustatned ?

Where the accused was charged under section 10
of the Betting and Horse Racing Ordinance for
‘receiving or negotiating a bet on a horse rdce and
there was evidence to establish that betting on
horse racing was going on at the premises and that
the accused received the betting slips and nego-
tiated the illegal bet.

Held : (1) That the accused was rightly con-
victed. -

(2) That it is sufficient to prove that a bet was
received on a horse race proposed to be run and
that it is not necessary to prove that the horses on
which the bet is taken actually ran.

{3) That whetre a decoy goes back on his evidence
the Court can convict an accused person provided
there is other evidence to tnt.lbltsh the charge
heyond reasonable doubt.

{(4) That where the offence is committed in a
place other than the place authorized under- the
search warrant, the presumption of guilt under
the Ordinance is not available and the prosecu-
tion must prove the offence in the ordinary way.

Per Cnoxsy, A.J.—* That a Judge of the lower
Court has not set out all the reasons that may be
urged for rejecting a defence does not necessarily
mean that he has not considered the defence. So
long as the Appeal Court is satisfied that the
defence has been cxamined and that its rejection
has nol been on grounds that cannot be justified,
it eannol be said that the elementary principles of
natural justice have not been observed .

Konsrz vs, Sus-InsrEcror THARMARATAR

Buddhist Law

Temple—Plaintiff incumbent thereof—Requisition
by the mititary—Demolition of temple—De-requisi-
tion —Partial restoration of temple by plaintiff—
Claim by plaintiff to have himself declared tneumbent
—Objection on the ground temple non-evistent—
meaning of temple—Seclion 2, Buddhist Temporali-
ties Ordinance.

The plaintiff, who was the lawful incumbent of a
long established temple, which had been de-
molished by the military authorities on requisition
s0 as to render it unfit for use as a place of worship,
sought to have himself declared the lawful incum-

_ bent. After, the premises were handed back by
the military, the incumbent and other priests
began the work of restoring the temple by first
crecting a temporary avase and an image.

The defendant opposed the plaintiff’s claim on
the ground that the temple had so completely lost
its identity and character as to be a * temple ™
within the meaning of section 2, Buddhist Tem-
poralities Ordinance.

Held : That in the circumstances there was no
loss either of the identity of the temple or the
status of the incumbent who clearly intended to
restore the sfafus guo as soon as it was practicable
to do so.

Per Gratiaex, J.—*If it be the duty of an
incumbent to keep the vihare and the other appur-
tenances of his temple in good prder and repair and
presumably to take the necessary steps to procure
the restoration of any buildings that have been
destroyed by some outside agency, I cannot see
why even the complete demolition of a * temple ”

58



DIGEST iii
must necessarily operate to ditest the incumbent of morigage—Purchase by plaintiff—Death of father
of his office. —Admiristration of his estate —Order in adminis-

Guyararng Tuero vs. Navaxge THERoO 95 tration proceedings that the value of gifted property
was Rs. 6,000 and it must be brought into collation—
Ceylon' (Constitution) Order in Council Does zm‘; order c?}aowg t;) a declamtifn of ﬂtiue in
i L Tty ot : Javour of estate—Hus S the option fo bring the pro-
sec(t;f;]ﬁ{j? 4 ({éﬁffgi%;ﬁ}“;;;fm by”:;mg?:;}r:mf? If}:::::; perty or paying its value—Matrimonial Rights and
A T for sitti S e e of Anheritance Ordinance (Cap. 47) section 56—Was
FETRel ] e 5 Roman Dulch Law superseded by this enactment.
Representatives having reasonable grounds for know- Bl ‘ 0 SN2
ing disqualificalion—Plaintiff’s application to pro- P gifted a PT“;:PT’W o 19?7 to his son S who
ceed with action—District Judge's discretion o atlow mortgaged it in 1944. In execution of the moart-
or withhold—Proviso to sub-section (2)—When may gage decree against the property i sold an,cl
Supreme Court interfere with such discretion. purchased by th:.:_lplamtlff who obtained Fiscal's
The District Judge, purporiing to exercise dis- conveyance in 1950 and sued the defendant for
aretion under the proviso to sub-section (2) of declaration of title and ejectment.
section 14 of the Ceylon (Constitution) Order in P died in 1936 and in proceedings relating to the
Council 1946 refused to give leave to the plaintiff, administration of his estate it was decided by the
a common informer, to proceed with his action filed District Court, Kandy, in 1941 (later upheld by the
under section 14 (2) of the said Order in Council Supreme Court and the Privy Council) that this
for recovering Ils. 83,000 by way of a penalty from property had been gifted to S on the oceasion of
the defendant for sitting and voling in the House his marriage and that its value was Rs. 6,000 and
of Representatives, having reasonable grounds for that it must be brought into collation.
knlo“’_m‘n’ that he was disqualified from doing so, The defendant, the administrator of P’s estate,
This refusal was based on the ground that a claims that the order of Court was in effect a
similar action on the same facts, covering a differ- deelaration of title in favour of the estate and that
fﬂt perw% of rt“}?edhgougl:; P}T-mﬁ'thi}’- prl:igg;tg; 2 S was divested of his title thereby and the defen-
0["‘:: :J?)l;?mﬁéle' FHEEINCINEH G B tie dant as administrator was in lawful possession.
Held : That the public interest requires that he nls-tm?f?.-.‘,ﬁ,ldg? accepted this view and dis-
actions of this nature should have the opportunity missed plaintii’s action,
of being decided on their merits, and as the earlier Held : [1.) That' the decisipn th_at the property
action was dismissed without a consideration of _”?l[*‘t bi brought into collation [,lld not have the
the merits, the learned District Judge should have “".Ei'ﬁ' cither of declaring that P’s cstate was en-
granted leave to the plaintifl to proceed with the 3‘: (_:'ldoTi‘ngill‘:T or of divesting 5 of his title under the
action, i i
Earis vs, Havip UsEeN Marikar Smor Ismarn 108 (2) That seetion 86 of the Matrimonial Rights
and Inheritance Ordinance (Cap. 47) did not
Civil Procedure Code supersede the Roman-Dutch Law which permits
: = : an heir to discharge a liability to collation by
Seg?[‘”él _?1—61)01‘33 it apply only to persons domi- sulirendering the property gilted or paying its true
roe Hh Aot ralue at his option,
See Jurisdiction 51 JAINUDEEN 15, MURUGIAH 81
Section 69—Service of summons out of the ]
Island duly elfected—Action for breach of Compensation for Improvements
promise of marriage—Defendant residing out- Landlord though not actual owner consenting to
side Ceylon—Has the Cowrt jurisdiction to zmpr‘m-‘emfints by tenant—Owner conveying
hear the case. premises let fo another—Attornment and
See Jurisdiclion 51 payment of rent to purchaser—Claim for com-
pensation for improvements by tenant against
Section  8349—Certificate of paymenl—Proctor’s landlord at the time of improvements—Who
right to certify on behalf of Decree-Ilolder. W ! [l,iab]? for the elaim.
Held : That certification of payment under See Landlord and Tenant 19
section 8549 of the Civil Procedure Code does not
involve an appearanes in Court on the part of the Contract
deerce-holder, and the proviso to scetion 24 of the e T e > e
Civil Procedure Code does not apply. The written Cmr::ln;“.“n% ?ﬁ“'“}c o ;‘r"“?mg d“ 1tfh pla;ntlff g
consent of the decree-holder is not necessary where .:fzent. i e ()gg({ > mmt grelgg
a proctor representing him moves the Court to EDIE SR A IR IO SRR A L
certify payment goods accepted though not consigned to
Sorin Nona Parsmasinuie vs. R, Dox Joruis olhgml as agreod—Act, A0 bf plaintiff as undis-
5 closed principal against Crown for balance
Rajaparsn ik due—Privity of contract
Section 540—Duration of the status of an ad- Sec Principal and Agent 17
minisfrator in relation to property which he s L
has taken over in the exercise of his powers of , Contract—Appeliant employed by respondent on a
L > Jfiwed salary—Oral agreement for payment of commis-
S stion. ion—Finding of Trial Court—When Appellat
See Prescription 75 o EANE Jelot L oUW IR o TR e

Cellation

Collation—@Gift by father to son on the occasion of
son’s marriage—NMortgage by son—>Sale in execution

Court inferfere 7—Meaning of ** share of profits 7,
* commission ', bonus’—ZEvidence Ordinance, sec-
tions 34, 87.

The appellant who was employed by the respon-
dent on a fixed salary alleged that he was promised
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a eommission on the net profits of the business for
each year; certain sums of money deseribed as
 commission * ** bonus ' had been credited to the
appellant in the books of the respondent.

The trial Judge found for the appellant on his
claim to a commission based largely on his estimate
of the credibility of the appellant and the respon-
dent respectively.

The Supreme Court set aside the order of the
trial Judge on the ground of misdirection in that
the finding was based on his disbelief of the res-
pondent by reason of * respondents® contradic-
tions, and that those contradictions in their view
amounted to nothing more than an incapacity to
explain or remember certain facts.

Held : (1) That the order of the Supreme Court
should be set aside as their Lordship’s find it im-
possible to agree with the reasons given by the
Supreme Court, as in their Lordship’s view the
judgment of the trial Judge indicates that his
acceptance of the appellant’s story was based
largely on his impression of the demeanour of the
appellant,

(2) That objection cannot be taken at the Privy
Couneil to evidence admitted at the trial and in the
Court of Appeal.

The terms “‘share of profits” and ‘‘commission”
are expressions relating to a legal right, while
* bonus * refers generally to an ex-gratia payment.

MoHAMED AKBAR ABDUL SatHAR vs. W. L.

BoasTrA ef al
Corroboration
Of dying deposition—Is it necessary,
See Court of Criminal Appeal R

Court of Criminal Appeal

Court of Criminal Appeal—Defence counsel’s un-
due attack on credibilily of proseculion witness—
Comment by trial Judge on counsel’s conduct in his
summing-up—Does 1t cause prejudice.

Where in a trial for murder the trial Judge ex-
pressed the view in his summing up to the jury,
that the defence Counsel, in attacking the credi-
bility of the main witness for the prosecution, had
exceeded the bounds of decent advocacy and it
was urged in appeal that the jury might have been
unduly influenced by the strong views of the Judge
on the improper conduct of the counsel,

Held ;: That in the eircumstances of this case,
the Judge was merely giving strong expression to
his own opinion of the witness’ eredibility and of
the eriticisms of the defence Counsel, and had
made it clear to the jury that they were not hound
by his opinion.

Per Gratiaen, J—1If, in this connection, the
lawyer for the defence is so unwise, in the course
of his final speech to the jury, as to make state-
ments of fact unfavourable to a witness which are
not borne out by the evidence in the case, we do
not doubt that it is the duty of the presiding Judge
in his summing-up to remove the effect of such
improper statements. This process might well
involve sorie criticism of the conduet of the
lawyer concerned.

REX ps. (1) KIRIWANTHIE (2) MALHAMY

Court of Criminal Appeal—Dying deposilion—
Moust there be correboration—Judge’s duty to caution
Jury—Euvidence Ordinance, section 32 (1)—deccused’s
failure to give evidence—Adverse comment of Judge—
No misdirection in the circumsiances of the case,

. 101

31

Where in a trial for murder by stabbing, the
accused was convicted on the dying deposition of
the deceased as to the circumstances of the trans-
action, which resulted in his death, and it was
contended in appeal that there was misdirection
by the Trial Judge on two grounds: firstly, that
the learned Judge failed to caution the jury ade-
quately upon the danger of acting on the uncorro-
borated deposition of the deceased and secondly,
that the trial judge had observed that the accused
had net given evidence, although in view of the
naturc of the prosecution case, the accused could
have given the jury an account of a sudden fight
or of grave and sudden provocation which caused
him to lose his self control and stab the deceased
and that consequently this comment might have

led the jury to infer wrongly that the accused was *

the deceased’s assailant,

Held : (1) That there was on the established
facts of the case ample ecorroboration of the de-
ceased’s deposition and that the jury were ade-
quately cautioned as regards the inherent weakness
of evidence of this kind.

(2) That the view adopted in In re Guruswami
Tevar A.LR. 1840 Madras at page 200 is preferable
to the view expressed in Emperor vs, Akbarali
Karimbahai 1933 A.LLR. Bombay 479 *

{3) That the comment of the trial Judge on the
failure of the accused to give evidence did not
amount to a misdirection as («) the jury had been
directed that the burden of proof on the accused
would arise only if the jury were satisfied that the
deceased’s assailant was the accused and (b) that
jury had been directed that the onus of prool was
on the prosecution to establish the identity of the
assailant and the fact that the appellant did not
give evidence did not help the prosceution to dis-
charge the obligation,

Rex vs. B. Francis Ferxanpo alias LEwis
FERNANDO

Court of Criminal Appeal—Murder—FEvidence led
in rebuttal by the Crown after close of prosecution
ease—Such evidence available to the Crown before
close of case—FEuvidence allowed in the inlerest of
Jjustice and to impeach credibilily of accused—Was
it proper—dJudge’s exercise of discretion under sec-
tion 287 (1) Criminal Procedure Code—Principles
governing t—Burden of proof where accident is
pleaded—Section 73, Penal Code.

In a charge of murder by shooting with a gun
the presiding Judge allowed the Crown to lead in
rebuttal evidence of lacts constituting a motive for
the alleged murder after the prosecution had closed
its case and the accused had given evidence. This
was done for the purpose of impeaching the eredi-
hility of the accused and in the interest of justice.
The evidence led in rebuttal was available to the
Crown before it closed its case.

The presiding Judge also in referring to the
appellant’s evidence that the gun was discharged
aceidently told the jury that the burden was on the
accused to satisfy them, that the aceused’s version
was probably true.

Held : (1) That there has heen a miscarriage of

justice resulting from a wrong exercise of discre- -

tion by the presiding Judge to allow the prosecu-
tion to call in evidence in rebuttal.

(2) That the proseculion should not have been
permitted to adduce at that stage evidenee which,
if it was admissible at all, could have been adduced
before the appellant entered upon his defence ; for

. 101
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the prosecution was thereby enabled to withhold
until after the close of the case for the defence an
important part of its own case, consisting ol the
whole of the evidence of a motive and a part of
the evidence of the preparation for the commission
of the offence charged.

{8) That the onus was on the prosecution to
prove beyond reasonable doubt that the firing of
the gun was not accidental and the appellant would
have been entitled to an acquittal even if it was
not proved that the injury was the result of an
aceident but there was a reasonable doubt on that
point.

REex vs, V. THURAISAMY

Criminal Law

Indiciment—Offences of conspiracy and of abet-
ment to commit criminal breach of trust—Joinder of
charges—Multiplicity of—Prejudice—Sections 1135,
891 Penal Code—Sections 168 (2). 180 (2) Criminal
Procedure Code.

Four persons were indicted on several counts,
the first count being that they agreed to commit
or abet or agreed together with a common purpose
for or in committing or abetting criminal breach
of trust of money being the property of the National
Bank of India, Ltd., Nuwara Eliya and that they
did thereby commit an offence punishable under
section 891 read with section 1138 of the Penal
Code.

Counsel objected to the charge on the ground
that the count put together four different cons-
piracies to commit criminal breach of trust of
money, and in so far as it referred to abetment it
was bad for vagueness and for want of particulars,

Counsel ohbjected to joining in one and the same
indictment counts 7 and 8 as these counts alleped
commission of an offence separate and distinct
from the conspiracy charged in count 1.

Counsel also objected to count 3 in that it sought
to charge all the accused with having abetted the
second accused in regard to criminal breach of
trust of gross sum between two terminal dates.
Instead the prosecution should have selected any
three items and charged the accused with having
abetted the offence of eriminal breach of frust in
respect of those three specilic items only and not
more.

Held : (1) That the objection to count 1 must
be over-ruled on the ground that the Crown alleged
one single conspiracy between all the accused in
which they put their heads together and agreed to
act with one single common purpose of design,
namely, to misappropriate the money of the Bank
and that it was not pessible antecedently to allo-
cate to cach separate accused a definite part to
play.

(2) That the objection to counts 7 and 8 and 3
cannot be sustained as there was a single cons-
piracy in furtherance of which at different stages
the first, third and fourth accused abetted the
second accused in the misappropriation and that
at other stages the first accused furthered the
common objective of misappropriation by falsi-
fying the documents,

{(8) That it is permissible under the provisions
of section 180 (2) of the Criminal Procedure Code
to join charges in one and the same indictment
where the same facts constitute the offences of
conspiracy under section 1138 and also of abetment
under section 102 of the Penal Code.

{4) That count 3 adequately sets out the mode
of abetment coupled with section 100 of the Penal
Code.

Per Croksy, A.J.—The principle that seems to
emerge {rom that case is that once there is a charge
of conspiracy to commit a certain specified offence
all the accused can be charged not only for that
conspiracy but also for the wvarious ecriminal
offences committed by the different conspirators
individually, or abetted by some of them and
committed by others of them, even though all the
conspirators may not have been aware of or being
party to the various individual offences of their
co-conspirators, so long as those offences were com-
milted or abetted in pursuance ol that same cons-
piracy.

Rux vs, KANAGARATNAM el al

Criminal Procedure

Mandamus—Criminal Procedure—Commencenient
of proceedings under chapter 18— Assumption of
summary jurisdiction by Magistrate under section
152 (3) Criminal Procedure Code—Pleas of accused
recorded—Altorney-General's order to Magistraie to
discontinue summary proceedings and to take non-
summary proceedings—Validity of—Section 390 (2)
of Criminal Procedure Code—Scope of .

Held : That the power of the Attorney-General
under section 390 (2) of the Criminal Procedure
Code to give instructions to a Magistrate is limited
to mon-summary inquiries under Chapter XVI of
the Criminal Procedure Code and does not extend
to trials either of summary offences or of non-
summary offences in respect ol which the Magis-
trate may have assumed jurisdiction under section
152 (3) of the Criminal Procedure Code,

Per GraTiAEN, J—* In England, a Magistrate
is expressly precluded from assuming, without the
express consent of the Director of Public Prosecu-
tions, summary jurisdiction to try indictable
offences in cases in which the Director has taken
over the conduct of the prosecution. In this
country, however, the Attorney-General enjoys
no such power of veto. In my opinion, it is very
desirable that the provisions of section 152 (3) of
the Criminal Procedure Code should be amended
in this as well as in certain other respects

Tae ArrorNEY-GENERAL 05, SRI SKANDA-

RAJAH

Criminal Procedure Code

Section 390 (2)—Scope of.
See Criminal Procedure

Section 180 (2)—It is permissible to join charges
in one and the same indictment where the same
facts constitute the offences of conspiracy
under section 1138 and also of abetment under
section 102 of the Penal Code.

See Criminal Law i

Section 237 (1)—Judges exercise of discretion
under—Principles governing it.
See Court of Criminal Appeal

Decoy

Decoy going back on evidence—Availability of
other evidence—Can conviction be sustained.
See Belting on Horse Racing Ordinance

42

42
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Deed

' Deed—Rectification of —Transfer of undivided
shares of whole land—Farties intention to deal with
divided initerests of specific poriion of whole land—
Mistake—Courts power fo give velisf—Equitable
principles—Evidence Ordinance, section 92, proviso

Held : By Guwasegrara, J. and CrHoxsy, Al
(Nacarmngam, AC.T. dissenting). Where deeds
conveyed undivided shares of the whole land,
when in fact the parties to the deed intended to
deal with shares of a divided portion of that land,
resulting in a misdescription ol the property that
was dealt with, the Court guided by principles of
justice, equity, and good conscience, has the power
to rectify the mutual mistake of the parties and
give effect to their real intention.

(2) That the Court has power to granl this relief
even though the plea of mistake and a claim for
rectification had not been set up in the suit.

(8) That the case of Jayarafne vs. Ranapura
(1951) 52 N.L.R. 499 was correctly decided.

Ginigoris PERERA vs. RosarLiNt PERERA

Discretion

District Judge’s diseretion to allow or withhold
application—Wihen may Supreme Courl inter-
fere with such diseretion.

See Ceylon (Constitulion) Order in Council

Donation

Deed conveying property absolutely subject to
prohibition against sale or mortgage—Iloes it
create a fidei commissum.

See Fidei commisdum

Donation—Subsequent birth of ilegitimate child in
donor—Child legilimated by marriage later——Action
by donor four years dffer to have gift annulled and
cancelled—Is the action prescribed—Prescriplion
Ordinance, (Cap, 55) sections 6 wipd 10.

Held : (1) That the right to have a gift revoked
on the ground of the subsequent birth of a child is
based on a cause of action ** not expressly provided
for * in the Prescription Ordinance and therefore
comes within the ambit of section 10 of the Ordi-
nance and becomes prescribed within three years
from the time when the eause of action lias acerued.

(2) That in such a case the cause of action arises
as soon the child is born.

Per GraTiaEN, J—*° Section 6 of the Preserip-
tion Ordinance does not apply for the simple reason
that the cause of action invelves no * breach ™ of
any obligation by the donee, for it would be face-
tious indeed to impute any ** blame " to him for the
happy event which had taken place in the donor’s
household. In fact, no oblipation to restore the
property could arise unless and until a decree for
canecellation had been pronounced. 'The decisions
of this Court in Govt, Agent, Western Provinee vs.
Pallaniappa Chefly (1908) 11 N.L.R. 151 and
Ponnamperuwa vs. Gunasehere (1921) 23 N.IL.R.
235 are distinguishable because they were con-
cerned only with deeds of gift which expressly em-
powered the donor to revoke the gil't by hiis own act
and without the intervention of the Court. In
such an event, the donee’s repudiation of the right
of revocation would cleariy have constituted a
“ breach ” of the contract giving rise to a eause of
action contemplated by section 6,

ArPPUHAMY 08, MARY NoNA AND ANOTHER
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46

Dying Deposition

Must there be corroboration of a dying deposi-
tion,

See Courl ef Criminal Appeal

Elections

An Election to Municipal Office cannot be
questioned by a Councillor who has concurred
in the Election.

See Municipal Councils Ordinance

Estate Duty

Estute Duly—Hindu undivided family—Property
left by manager of such family— Exempt from Estate
Duty—>Sections 29, 34, 40, 43, T3—dmending Ordi-
nance No. 76 of 1938 and No. 8 of 1941,

Where the mapaging member of a Hindu un-
divided family domiciled in 8. India and earrying
on business in Ceylon purports by his last will to
dispose of the assets of the business on the footing
that lie was the absolute owner thereof, and the
Commiissioner of Estale Duly assessed the Hstate
on the footing that it belonged to the deceased in
his individual capacity, and not to the undivided
family, and the widow as execufrix of the said last
will eontended that it belonged to the undivided
family, and consequently not assessable, and where
it was argued that as a matier cf procedural law
no new evidence could be led before the District
Court in an appeal ngamst the Commissioner’s
order.

Held : (1) That as the evidence clearly estab-
lished that the estate belonged to the joint family
and that the deceased did not die possessed of it as
separale estate, it is property falling within the
provisions of section 78 of the Estate Duty Ordi-
mamee, and consequently no sum was payable in
respect of it as Estate Duty.

(2) That in an appeal to the District Court under
section 34 of the FEstate Duty Ordinance, the
appeal is not limited to the question whether the
Commissioner had misdirected himsell on the evi-
dence before him, and under section 40 of the
Ordinance the appellant has the right to lead evi-
dence when he comes before the Distriet Court to
contest the walidity of an order of assessment
approved by the Commissioner,

ATTORNEY-GENERAL v8. VALLIVAMMAI ATCHI ...

Estoppel

Person taking part and concurring in irregular
clection—Can he later guestion walidity of
election.

See Municipal Councils Ordingnce

Evidence

Decoy going back on evidence—Availability of
other evidence—Can conviction be sustained.
See Belting on Horse Racing Ordinance

Evidence in rebuttal led by Crown after close of
prosecution case—Regularity.
See Court of Criminal Appeal

Evidence Ordinance

Section $2—Mutual mistake—Parties expressing
in deed an intention different from their actual
intention—Admissibility of evidence of such
mistake.

See Deed
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Section 32—Dying deposition—DBMust it be corro-
borated.
See Court of Criminal Appeal

Fidei commissum

Donation—Deed  conveying  property  absoluiely
subject lo prohibition against sale or morigage—Fidei
COMUMISSUNL.

Where by deed a donor conveyed property to
donee, her heirs, executors, administrators and
assignes by ‘“ way of a giff absolute and irrevocable
...... ” provided that the donee should not sell or
mortgage the property except to the donor's
children mentioned in the deed,

Held : That the deed did not create a fidei com-
mitssum and that the donor intended to pass to the
donee full rights of ownership in the property.

PaTairana et al vs, GUNAWARIHENA

Fidei commissum—Plaintiff's elaim to property
under a clause of last will —Clause alleged lo creale
fidei commissum binding four pgeneralicns—Last
will with three subsequent codicils admitied to pro-
bate—Conlenls of codicils not proved by plaintiff—
Principles of consiruction of a will crealing fidei
commissum—dJus accrescendi.

The plaintiff claimed title to a share in a pro-
perty which the defendant and his predecessors
had possessed w! dominus for over hall a century.
He based his claim on the provisions of a clause in
the last will of one Saviel Dias dated 80th August,
1807, which, he submilted, created in respect of the
property “a wvalid fidei comumissum in perpefual
suceession binding on (the immediate devisees) and
their descendants to the fourth degree of succes-
sion ”*, thereby defeating defendant’s prescriptive
title. In the testamentary proceedings of Saviel
Dias’ estate in 1811, the last will together with
three subsequent codicils had been admitted to pro-
bate, but in the present action only the third codieil
(the other two codicils being missing) was produced
without a translation for the limited purpose of
identifying the will,

Clause 21 of the will is as follows (—

* The testator bequeaths beforchand to his
three children (name) and likewise to the two
children of the testator’s deceased daughler
Louisa Dias, named Francisca Waniappu and
Louisa Wanniappu...... (the property is here
described)...... with the wish thal not only must
the said portion of the gavden and the paddy
field remain unsold in order that all his above-
mentioned children and grandchildren wmight
enjoy the profits therefrom, o wit ; a quarter
each by the three first named ones and one
quarter by the two last named ones or one-
eighth of the whole by each of the two, but
also if one of the said children or grandehildren
of the testafor should happen lo die without
leaving lawful descendants behind, then his or
her share wmust depolve fo the fesinfor’s other
children and grandchildren who ave alive.”

On behalf of the plaintifl it was submitted (a)
that the testamentary direction that the property
must * remain unsold ”’ amounted in this context
to a real (as opposed to a personal) prohibition
against alienation, indicating an intention that the
property should never pass out of the family of the
immediate devisees and their lawful descendants,
and.(b) that in aceordance with the principles laid
down by the Privy Council in Tilleheraine wvs.
Abeyasekere (2 N.L.R. 818) there was a single
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bequest to five persons of a property which was
intended, not expressly but by necessary implica-
tion to be burdened with a fidei commissum in
favour of a successive series of their deseendants.

On behalf of the defendant it was admitted (a)
that the will does not represent the complete testa-
mentary instraument because the plaintifi’s failure
to prove the contents of the codicils made it im-
possible for a Court of law to decide that Saviel
Dias® final testamentary disposition of the property
was exclusively contained in the provisions of
Clause 21 of the will ; (b) that in any event Clause
21 did not create a valid fidei commdssum and cer-
tainly not a multiplex fidei commissum.

Held : (1) That in the absence of proof by the
plaintiff of the contents of the codicils admitted to
probate, it cannot be concluded that Clause 21
substantially expresses the finul testamentary
intentions of Saviel Dias as to the devolution of
Lhe property, and therefore the plaintiff's elaim
fails ab indtio.

(2) That Clause 21 did not create a valid fidei
commissum and that the testator intended the
appropriate shares in the property to vest abso-
lutely, and without further restriction, in each
institute (or his substitute, as the easc may be).

(3) That the words ** wish , * remain unsold ,
in Clause 21 either by themselves or in relation to
the rest of the language do not afford convineing
evidence of an underlying intention to conserve
the property perpetually for the benefit of succeed-
ing generations of the family concerned. On the
contrary the primary object of the prohibition is
expressly to ensure the enjoyment of the profits by
the five persons named as devisees and no one else.

(4) That the principle of jus acerescendi does not
apply because there is a clear disposition by the
testator of a specific share to each of the named
institutes indicating very clearly a separation of
inferests which immediately raises a presumption
against acerual.

(5) That even if it be legitimate to interpret the
words under consideration as creating a fidei com-
migsum ithe will unequivocally provides for one
grade of fidei commissaries. Clause 21 does not
create ' a recurring or multiplex fidei commissum
circulating as it were throughout the family,

Tue Arcupispor orF ConomeBo vs. Dow
ALEXANDER

Hindu Law
Hindu undivided family—Property left by

manager of such family—Liability to estate
duty.
See Esiate Duty

Hindu Temple
Officiating priest of Hindu Temple claiming
deeclaration to office on prescriptive right and
hereditary right—Can such right be acquired
by presecription. .
See Prescription Ordinance
Hotchpot

See under Collation.

Ignorantia Legis Neminem Excusat
See Municipal Councils Ordinance

26
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Income Tax

Income Tax—Oral contract of employment under-
stood to be four-year contract with siw month’s leave
on full pay—Money set aside as leave pay paid io
execulriz on death of employee—Is such payment a
profit under section 6 (2) (a) (i) or 6 (2) (=) (v) of
Income Tax Ovdinance (Chapter 188) as amended by
section 3 of Income Taw Amendmeni Ordinance No, 25
of 1989 ¥—Consiruction, a maller of law not of
evidence—Section 73 (7) (4) of Income Tax Ordinance,

The respondent’s husband, Mr. Sutherland, was
employed by a company on an oral contract for a
period of four years with six months’ leave on full
pay, and the passage money to be paid by the
company for him and his wile. The company
paid to the respondent as executrix a sum of
money as leave pay which Mr, Sutherland would
have been entitled to if he had survived. It was
the normal practice of the company to pay leave
pay in proportion to the length of service which
has elapsed without leave.

The Commissioner of Income Tax sought to
assess the amount on the footing that this sum
was a profit of the deceased’s employment under
section 6 (2) (a) (i) or 6 (2) (a) (v) of the Income
Tax Ordinance (Chapter 188) as amended by sec-
tion 3 of the Income Tax Amendment Ordinance
No. 25 of 1939, The respondent’s contention was
that the amount was paid to her personally as a
gratuitous payment and not que exceulriz as a
profit of employment due to her husband’s estate.

The company in their correspondence expressed
contradictory opinion about the character of the
sum in question.

Held : (1) That the contract between Mr.
Sutheriand and the company was a contract for
four years' service with six months’ leave on full
pay and there was no basis for a claim by Mr.
Sutherland’s executrix for pay in lieu of off leave
on his death without having had leave.

(2) That there was no justification for implying
a term by which the company would be bound to
pay leave pay when no leave was taken, where the
normal practice of the company in so doing was
not expressly incorporated.

(8) That the payment was made ex gratia and
not in discharge of a contractual obligation and
therefore could not be assessed under section 6 (2)
of the Income Tax Ordinance.

(4) That though opinions of the company about
the intendment of the contract may have been
received under section 73 (7) of the Income Tax
Ordinance they are.irrelevant and are not in law
admissible as aids to the construction of the con-
tract.

(5) That the Janguage of section 73 (7) is very
wide but it does not go so far as to authorize the
Board of Review to ignore the rule that construe-
tion is a matter of law and not of evidence.

Tae ComuissioNErR ofF INcomE Tax CoromBO
s, Mr. A. J. SUTHERLAND

Income Tar—Appellant Company’s returns te-
Jected and differently assessed by Income Taz Autho-
rities—Assessment based on dala available fo the
authorities—Objection fo assessment as being arbi-
trary and violating secvecy under section 4 (1) of
Income Tax—Authorities powers to assess—>Seape of

84

—Ineome Tax Ordinance (Chapter 188)—Sections 69,
64, (2) 70, 71, 73 (4) 86 (2).

The appellant, a bus company, submitted returns
of Income Tax for 4 years, which the assessor
rejected and assessed at substantially larger sums,
as the margin of profits according to the tendered
accounts was smaller than they should have been
according to the assessor. The Commissioner
reduced the assessments of the assessor, and in so
doing the Commissioner relied upon data which
supported the view that the profits of a bus com-
pany in the area the appellant was operating bore
a fairly constant ratio to the company’sexpenditure
on oil and petrol. The data contained in a docu-
ment R 14 related to the expenditure of seven
other bus companies, whose names were not given
and were extracted from files in the Income Tax
Department, which were not available for inspec-
tion by the appellant.

The Commissioner’s assessment was confirmed
by the Board of Review and by the Supreme Court.

It was contended by the appellant that (a) that
there was no evidence or material on which the
Board could justifiably reject the appellant’s
accounts ; (b) that the document R 14 was wrongly
admitted at the hearing by the Commissioner of
Income Tax, and that the document infringed the
duty of secrecy enjoined under section 4 (1) of the
Income Tax and consequently invalidated the
Commissioner’s assessment ; (¢) that the Commis-
sioner in making his order did act on material
which was not properly in evidence at the hearing
of the Appeal by him.

Held : (1) That the Income Tax authorities had
the power under the Ordinance to reject the appel-
lant’s returns and substitute their estimates of the
assessable income and that it was not necessary
for them to give reasons for so doing.

(2) That before the Board of Review the onus
was on the appellant to disprove the correctness
of the estimates and to establish some lower figure,
which the appellant had failed to do.

(3) That the reliance on the data contained in
document R 14 as showing a ratio between net
profit and expenditure on oil and petrol was legiti-
mate for the purpose of calculating the appellant’s
proper assessment and did not infringe the prinei-
ples of fair play and natural justice.

{4) That the reception of document R 14 did not
violate section 4 (1) of the Income Tax as it con-
tained no name except that of the appellant and
the data contained thereon were extracted anony-
mously, and that it was unnecessary to decide
whether, if it was infringed, this would in itself
invalidate tlie assessment.

Gamint Bus Co., Lrp. vs. ToE CoMMISSIONER
or Income Tax

ship} Act

Indian and Pakistani Residents (Citizenship) Adct
No. 3 of 1949, seclion G (2) (ii)—Interprelation of
the words * Ordinarily resident ”—Section 22—
Applicant for registration—Does the minimum
period of uninterrupted rvesidence rvequired for the
husband have any application o his wife and
children,

. 109

Indian and Pakistani Residents (Citizen-
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Held : That a married man, permanently settled defendant was living outside Ceylon, and this was

in Ceylon, can be registered as a citizen under the decided in favour of the defendant.

Indian and Pukistani Residents (Citizen) Act No. 3 The plaintiffl appealed, and the appeal was
of 1949, although his wife, though ordinarily resi- argued on the basis that, if the matter was justici-
defgthlél Ceylon z}g tl:efdatf} of his apphcratlog, 1}1%3 able in Ceylon at all, the Kandy District Courl was
not been so resident for the seven years prio the appropriate Court.

1stdianumey, 1946 (94 required by seotion o), and Heli'g' I()l) That there was no good cause for
though his minor children have not been ordinarily : ti : 1l dent’ 9 ¢ t'g 1 t. S
Tesident in Ceylon during the whole period of their geetmviig LIS TESHOHUen 5 COmiCRLIoN tiab Seckion
Aorendenay oo b 9 (Civil Procedure Code) applied only to persons

P ¥ m. domiciled in Ceylon.

WIRASINGHE CoMMISSIONER FOR THE REGIs- (gfl) Thsét, iln consequence, the matter was justi-
TRATION OF INDIAN AND Paxistant Resi- ciable in Ceylon.
pENTS CoLoMBO wvs. (1) MOHIDEEN ABDUL Per Rose, C.J—Moreover in a comparatively
CApER BADURDEEN (2) MonmsmMED MOHIDEEN recent case in re Liddell's Sctilement Trusts (1986)
ABnur CADER w92 1 Ch. Div. 363, Romer, L.J., has said, at page 874,

in considering the effect of Order X1 Rule 1 (¢} (of
Indictment the United Kingdom Supreme Court).

Offences of conspiracy and of abetment to com- ' ** The moment a person is properly served under
mit eriminal breach of trust—Joinder of the provisions of Order 3(1 that person, so far as
charges —Multiplicity of charges—Prejudice. the jurisdiction of this Court is concerned, is pre-

sinal L 5 cisely in the same position as a person who is in

See Criminal Law 4 this country.”

Charge of falsification of accounts under section MILLER vs. MURRAY 51
467 of Pepnal Code—Can it be joined with
charges of criminal breach of trust under Jus Accrescendi

5 se;tlont ?('_"92; 0f the L ads . e See Fidei commissium 26

vee Penal Code
I Jus Tertii
RisLatce Action for declaration of title—Plea of jus tertii
For Motor Car Insurance. by defendant—Third parties claim dismissed in
See under Motor Car Ordinance No, 54 of 1988, previous action—Does it operate as a bar to
defendant’s plea.
Judg See Res Judicata 12
u e

Judge commenting in his summing-up on defence Landlord and Tenant
Counsel’s conduet in unduly attacking the (See also under Rent Restriction Act),
credibility of prosecution witness—Does it
cause prejudice, Landlord and tenani —Landlord though not aclual

5 o owner consenting to or acquiescing in improvements

Sensosn o Ciapenal Appal 2 by tenant—OCroner conveying premises lel o another—

Trial Judge's findings based largely on his im- W G01 poysen o g
pression of the demeanour of parties—VWhen Aaim for compensation for improvements by tenant
may Appellate Court interfere, against landlord al the time of improvements—Who

) 2 s lable for the claim.

Hi¢e Contrast % The 1st defendant let to the plaintiffs as landlord
! x certain premises, owned by his mother, acting to

’I‘r:;;ll Ju&geu;mj:ds%toi;lni_gg&jﬂ ;hge?ziﬁ?i]i‘): all intents and purposes as the owner thereof. He
noiy il %ilv mm‘lj_l tha.% S e ot A consented to, or at least acquicsced in improve-
) derendc thes. el ; * % ments effected by the plaintiffs on the footing that

. , he was the owner of the premises let. The im-

See Betting on Horse Racing Ordinance 58 provements resulted in an increase of the Municipal

Jurisdiction

Jurisdiction—Def endant residing outside Ceylon
—Service of summons out of island duly effected—
Action for breach of promise of marriage—Section 9,
Civil Procedure Code—Does il apply only to persons
domiciled in Ceylon ¢—Civil Procedure Code, sec-
tions 9, 69

The plaintiff-appellant sued the defendant-res-
pondent to recover damages for breach of promise
of marriage. Service of summons on the defen-
dant-respondent, who had been residing outside
Ceylon, was duly effected, in acecordance with the
provisions of section 69 of the Civil Procedure
Code.

A preliminary issue was raised as to whether the
Court had jurisdiction to hear the case, as the

assessment and aceordingly the landlord was bene-
fited by way of an enhanced rental. Subsequent
to the improvements and at the request of the 1st
defendant, the plaintifis attorned to the 2nd defen-
dant to whom the Ist defendant’s mother had
conveyed her title, :

Plaintiffs claimed compensation for improve-
ments from the 1st and 2nd defendants jointly and
severally, At the trial the 2nd defendant, who
had in turn disposed of his interests to a third
party, was dismissed from the action by consent
of parties and the ease proceeded against the 1st
defendant, The plaintiffs succeeded in the Dis-
trict Court and the 1st defendant appealed.

It was argued for the appellant that it was the
actual owner of the premises at the date of the
termination of the tenancy and wacatiorn. of the
premises by the tenant, who is liable to pay com-
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pensation and not the landlord who consented to .

or acquieseed in the improvements.

Held : (1) That the plaintiffs were right in
making their claim against the 1st defendant as
the actual owner had nothing to do with the plain-
tiffs and none of them were bound by any agree-
ment expressed or implied between the plaintilfs
and the 1st defendant.

{2) That a lessce or tenant cannol claim com-
pensation for improvements elfected with the eon-
sent or acquiescence of the landlord from a person
who does not claim through the landlord but inde-
pendently of him.

(8) That the plaintiffs are entitled to their claim
as upon their attornment to the 2nd defendant,
the tenancy that existed between them and the
15t defendant terminated.

Per CrOEKSY, A.J—° Despite the variety of facts
and cireumstances in the eases I have referred to,
the principle that appears to emerge from them is
that a lessee or tenant cannot elaim compensation
for improvements effected with the consent or
acquiescence of the landlord from a person who
does not claim through the landlord but indepen-
dently of him ™.

ALLES ps. KRISHNAM AND ANOTHER ...

Mandamus

Commencement of proceedings under Chapter 18
of Criminal Procedure Code—Assumption of
summary jurisdiction by Magistrate—Pleas of
accused recorded—Attorney-General’s order to
Magistrate to discontinue summary proceed-
ings and fo take non-summary proceedings—
Validity of.

See Criminal Procedure

Mandamus—Irregular election—DPerson question-
ing the election taking part and concurring
therein.

See Municipal Couneils Ordinance

19

o

Matrimonial Rights and Inheritance Ordi-

nance

Section 36—Was Roman-Dutch Law superseded
by this enactment,
See Collation

Minor

Minor, property of—Sale sanclioned by Court after
due inguiry—Conclusion of sale by execution of
notarial conveyance—Subsequent offer of higher price
by prospective purchaser—Can Court set aside such
concluded sale.

Held : That where the sale of a minor’s pro-
perty was sanctioned by Court after due and pro-
per inquiry, the mere fact, that some prospective
purchaser subsequently turns up, who is willing to
pay a higher price for the property, eannot justify
the Court in Tepudiating a concluded sale which
has taken place on terms expressly sanctioned by
the Court,

MeerA LEBBE v5. Prvapasa ef ol

Mistake

Court’s power to give relief—Equitable principles
See Deed

81
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Mortgage

Sale of land subject to usufructuary mortgage —
Subsequent sale to another—Prior registration
of later deed--Tossession by vendee on earlier
deed afler discharging of mortgage —Posses-
sion ol usufructuary mortgagee—To whose
benefit does it enure —Preseription.

See Registration of Documends Ordinance

Motor Car Ordinance No. 54 of 1938

Insurance—Third parfy risk—What is sufficient
and adegiate notice of action to the insurer 72—
Should the particular forum be expressly staled in
such notice >—Sections 183 and 134, Moior Car
Ordingnee No. 54 of 1938,

A person who had been injured in a ear aceident
wrote a leiter to the Insurance Company, with
which the car that had caused the accident was
insured, stating that he intended filing action
against the insured for the recovery of damages
caused to him by the accident. The letter further
stated the number of the car and that it had been
insured with the Company, the date of the aceident,
the amount of damages and also alleged negligence
on the part of the insured.

Held : That the notice as given in the letter
sufficiently complied with the requirements of
section 138 of the Motor Car Ordinance No. 54 of
1988 and the forum where the action was to be
filed was not necessary.

Cevrony Motor INsURANCE ASsocIATION LT,

08, THAMBUGALA

Quo warranto end mandamus—.Application for—
Election of Mayer, Galle Municipal Council—Three
candidates—Withdrawal of one candidate afler voting
commences— 1V oting resulting in seven tvetes for peli-
tioner, and six for first respondent—Second voting
held thereafler vesuliing in eight votes for first respon-
dent and seven for pelitioner—Itivst respondent de-
clared Muyor—Was second voting, and election of

first respondent valid ?—Meaning of the term ** can-

didate ™ in section 14 (1), Municipal Council’s
Ordinance, No. 29 of 1947, as amended by the Local
Auwthorities (Election of Officials) Aci, No. 39 of
1951 —Irregularity in mode of election—Effect of
petitioner’s innocent partictpation—Pleg of ignorance
of the Low—Is petitioner estopped from impeaching
election ?—Section 14, Municipal Council’'s Ordi-
nance, No. 20 of 1947, as amended by the Local
Authorifies Act No. 39 of 1951,

The petitioner and the first respondent were
candidates for election as Mayor of the Galle
Municipal Council at 1 meeting of the Council held
for that purpose. The second respondent was the
Chairman of that meeting.

At the meeting in question, the names of three
Councillors—Ths petitioner the first respondent
and N. were duly proposed and seconded for elee-
tion. After three eouncillors had exercised their
rights of voting N. withdrew from the contest, and
the second respondent continued with the taking
of the votes. 1n the result seven councillors voted
for the petitioner, six for the first respondent and
two declined to wvole. The second respondent
thereafter purported to hold a second voting which
resulted in eight councillors voting for the first
respondent, and seven for the petitioner. The
second respondent thereupon declared the first
respondent elected Mayor.

97
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The petitioner contended that the second voting
and the purported election of the first respondent
were a nullity, and that having received more
votes than the aggregate of the votes received by
the first respondent and N. at the first voting, he
was duly elected Mayor in accordance with the
provisions ol section 14 of the Municipal Council’s
Ordinance, No. 29 of 1847, as amended by the
Local Authorities (Election of Officiaiz) Act No. 89
of 1951,

Held : (1) That despite the fact that the pro-
visions of section 14 (4) of the Municipal Couneil’s
Ordinance 29 of 1947, a3 amended by the Loeal
Authorities (Election of Officials) Act No. 89 of
1952, were infringed. the inadvertent participation
of the petitioner in the irregularity, and his con-
currence thereto, disqualified him from impeaching
the first respondent’s title to the office.

(2) That the petitioner’s plea that he was * not
aware that the said further proceedings were void ™
was only a plea of ignorance of the law, which is
not an excuse.

Per GunasErara, J.—I agree with this view.
The word * candidate * in the context in which it
appears means no more, I think, than a Councillor
who has consented te his name being proposed and
seconded for election.

TrassiM v8, WIJEKULASURIYA AND OTHERS

Penal Code
Section 392 A.

Misjoinder of charges—Public Officer entrusted
with money—~Shortage of money so  entrusted—
Charges of eriminal breach of trust under seclion
302 A of Penal Code—Can a charge of falsification
of accounls under section 467 of Penal Code be
joined—Legality of such joinder—Criminal Pro-
cedure Code, section 168—DBurden of proving charge
under section 392 A.

Held : (1) That upon a charge under section
83924 of the Penal Code, the burden rests on the
prosecution to prove the ingredients of the offence
of criminal breach of trust as defined in section 388
of the Penal Code, and that burden so far as the
element of dishonesty is coneerned, is prima facie
discharged by the failure on the part of the publie
officer to produce the money shown in the accounts
kept by him or to account therefor.

(2) That a finding of dishonesty on the evidence
taken as a whole being a pre-requisite to a con-
viction under the seclion, the joinder of a count in
the same indictment for making false entries with
intent to defraud by concealing misappropriation
is not illegal, as the falsification is so intimately
connected with the misappropriation, as to form a
single transaction.

TeE King ©vs. DoN CHARLES GUNATUNGA

Section 73—Burden of proof where accident is
pleaded.

See Court of Criminal Appeal
Plaint

Plaint based on contract—Mere mention qi‘
negligence in the plainl does nolt convert it
into one of tort,

See Amendment T T

ot
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Pleadings

Amendment of —See under Amendment.

Prescription Ordinance

Right to have a gift revoked on the ground of
the subsequent birth of a child comes within
the ambit of section 10 of the Ordinance and
becomes prescribed within three years from
the time when the cause of action has acerued.

See Donation

Prescription—Plaintiff, officiating priest of Hindu
Temple—Plaintiff’s cleim for declaration fo vffice on
preseriptive right and hereditary right—Roman Duteh
Law—What rights can be acquired by prescriplion.

Plaintiff claimed that he was entitled to be
declared the hereditary olfficiating priest of Naga-
pooshani Amman Temple on the ground (1) that
he had acquired preseriptive title by reason of un-
disturbed and uninterrupted possession of a 2/9
share of the priestly office for over ten years, and
(2) that he had a hereditary right.

Held : (1) That under our law acquisition by
prescription is confined to rights in immovable
property and there is no acquisitive presecription
cither to movables or ehoses in action or even to a
right to an office.

(2) That the history and practice of the temple
establish that the right to officiate as priests in the
temple was hereditary and the plaintiff was there-
fore entitled to officiate as priest and receive * the
traditional perquisites »’ of the office.

MUTTURUMARU KASIPILLAI ef al vs. SAMINATHA
KURAKEAL

Prescription—dequisition of rights by—Adminis-
trator and heir in possession for over ten years of
property of deceased qua administrator—Refusal fo
acknowledde rights of some co-heirs—Administrator's
Jailure to divest himself of his representative character
—Can he acquire prescriptive righis to such interests
—Administralor’s right to acquire prescriptive right
as against some co-heirs—Fiduciary character of
Administralor’s office—1s he an express irusiee f—
Section L1 of the Trusts Ordinance.

D. B. a married Muslim lady died intestate in
1926 leaving her husband (the Ist defendant) and
two infant children (2nd and 3rd defendants). It
is not contested that according to Muslim law the
deceased’s parents also became her intestate heirs
in addition to her husband and children. D. B.s
futher himself died intestate shortly alterwards
leaving his widow (4th defendant) and his three
sons (the plaintill and the 5th and 6th defendants)
who sueceeded to his interests in D. B.s estate,
which was duly admitted to administration and
letters of administration were issued to her husband
the 1st defendant, and the property, the subject
matter of the aclion was correctly inventorised
and the Ist defendant entered into possession
thereof as administrator.

The plaintiff instituted this action to partition
the property and 1st defendant dispuled the rights
of the plaintilf and the 4th, 5th and 6th defendants.
The learned District Judge alter hearing evidence
dismissed the plaintiff’s action on the ground that
he and 4th, 5th and 6th defendants had lost their
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rights by virtue of the provisions of section 8 of
the Preseription Ordinance. 'The District Judge
also held that the ist defendant as administrator
and as an heir of D. B.'s estate had consistently
and unequivocally refused to acknowledge her
parent's claims to heirship and had since about
the year 1830 possessed the property on behalf of
himself and his minor children on the footing that
the property belonged exclusively to them.

The plaintill appealed—

~Held : (1) That in the absence of evidence to
cstablish that the 1st defendant had divested him-
self of the representative character in which he
first he entered upon the land in such a4 manner as
the law would consider sufficient to relieve him of
the fiduciary obligations attaching to his office, he
cannot be held to have converted his possession
gua administrator into possession ut dominus to
enable him to acquire a prescriptive right against
the other co-heirs to whom he stood in a position
of fiduciary relationship.

.(2) That the duration of the status of an ad-
ministrator in relation to property which he has
taken over in the exercise of his powers of adminis-
tration and which he still retains in his hands is
indicated in the provisions of sections 540 of Lhe
Civil Procedure Uode. Iiis office endures until
the death of the administrator or the completion
of the administration whichever first occurs.

(3) That whenever an administrator enters in
that ecapaecity upon property belonging to a
deceased’s estate, the law requires him to act in a
fiduciary relation in regard to it, and a Court of
Equity imposes vpon him all the liabilities of an
express trustee and will eall him an express trustee
of an express trust and section TIT of the Trusts
Ordinance becomes applicable,

{4) An administrator in possession of property
belonging to the estate owes an equal duly by
virtue of his office to all the intestate heirs without
diserimination and so long as that Aduciary rela-
tionship subsists, the law will not permit him to
say that he held the property for the benelit of only
those to whom he was bound by special ties of
kinship or affection.

Banar vs. Buran anp TweENTY-Five (OTHERS

Principal and Agent

Principal and Agent—Government official  con-
tracting with plaintiff’s agent in Ceylon lo indent
goods from foreign country on commission--Order
eweculed and goods accepted though not consigned lo
the official as agreed—Action by plaintiff as wndis-
closed principal against Crown for balance due—
Privity of contract - Plainliff's right to sue—Mived
question of fact and law—Can it be raised for first
time in appeal.

The Government of Ceylon through the Com-
missioner of Co-operative Development placed an
order with a local firm of indenting agents for
certain goods to be imported from a foreign
country. It was agrecd inler alia (a) that the ship-
ment be consigned to the Commissioner, (b) that
commission as usual at 4 per cent. was payable to
the indenting firn by the Commissioner, The
order was exccuted and the goods were accepted
by the Commissioner though the shipment was not
consigi.ed to the Commissioner as agreed. The
Commissioner was aware and it was clear from the

=1

o

terms of the contract that the goods were indented
from certain undisclosed principal. Plaintiff as
undisclosed principal sued the Attorney-General
for a balance sum due on the contract.

Held : (1) That the plaintiff is entitled to main-
tain this action for the recovery of his claim.

(2) That an undisclosed. principal ean sue upon
a contract madg by an agent on his behalf.

{3) That a mixed question of law and fact could
not be raised in appeal for the first time.

JAFFERJIRE v5. THE ATTORNEY-GENERAL 17
Privy Council
{i) See Coniract L
(ii} &ee Income Tax 84, 109
(iii) See Estate Duty ... BB
(iv) See Indian and Pakistani Kesidents (Citizen-
ship) Adet No. 3 of 1949 e 92

Proctor and Client

Proctor and citent—Appellant induced o lend
money on inadeguate securily—Malerial cireums-
tances relaling to inducement not fully disclosed by
respondent, appellant’s proctor—Action by appellant
against respondent for loss on the ground of breach
of duty—Duly of procler to clieni—Nature of—
Principles governing fiduciary relationship.

The appellant sought to invest a sum of money
on a mortgage through the respondent, his proctor,
who had negotiated such investments previously
for him, He was induced to loan the money to one
Samaratunga on a primary morkgage of his ** Pan-
wila " property and a secondary mortgage of his
“ Fincham’s Land 7, on statements made by the
respondent’s brother Samsudeen, an “ unlicensed
broker ¥ as to the nature of the security and the
integrity of the hborrower, which were lalse, but
which Samsudeen represented fo the appellant as
having been endorsed by the respondent.

AL the time of the loan there was a hypothecary
decree for Rs. 4,900 in respect of the Panwila pro-
perty in favour of the respondent’s cousin Naina
Marikar and Fincham’s Land was subject to a
primary bend in {favour of Movlchand for nearly
Rs. 44,500 and te a seeondary bond for Bs. 6,000
in favour of respondent’s brother Samsudeen and
respondent’s wile. Out of the sum of Rs, 15,000
lent by appellant to Samaratunga Rs. 4,500 was
paid to rtespondent’s cousin Naina Marikar and
Rs. 6,000 to respondent’s brother and wife. In an
action to recover the loan, the appellant ultimately
was able to realize only a sum of Rs, 2,250 from
Samaratunga.

The appellant alleged in his plaint that the res-
pondent, acting as his legal adviser, had recom-
mended an unprofitable inyestment introduced by
Samsudeen and that his conduct constituted a
breach of his professional duty arising under the
contract of employment; in particular that the
respondent had acted fraudulently and with dis-
honest intention of furthering the inkerests of his
own relatives—information regarding which in-
terest he had improperly withheld from the appel-
lant at the time of the transaction.

The vespondent denied the aliezation and pleaded
that he had at all times expressiy told the appellant
that he should satis{y himself about the value and
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adequaey of the security and with which the appel-
lant in fact was satisflied.

The learned District Judge dismissed the appel-
lant's action on the ground that the respondent
had not fraudulently cancealed material facts with-
in his knowledge with a view to inducing the appel-
lant to make the investment, and that the respon-
dent had sufficiently complied with his duty by
informing the appellant of the existence only of
the subsisting mortgages on Fincham’s Land and
the Panwila property respectively (without dis-
closing the identity of the mortgagees), and that
it made no difference to the appellant whether
secondary mortgage was in favour of Samsudeen
and the respondent’s wife or in favour of some
other parties.

The evidence in the case established that the
respondent did not disclose to the appellant the
extent to which his relatives stood to gain if the
transaction went through ; that he did not suffi-
ciently advise the appellant as to the safe margin
which should be insisted on if the main security
for the loan was to be a secondary mortgage of
Fincham’s Land, having regard to the proved un-
reliability and financial weakness of the borrower
and to appellant’s known inability to purchase the
property himself at a forced sale ; that he did not
sufficiently refute the recommendation of the
borrower with which Samsudeen had deliberately
associated him.

Held : (1) That the respondent’s conduct in the
transaction fell far short of the duty imposed on
him by contract and also of ** the duty ol particular
obligation imposed on him " by his special fidu-
ciary relationship because he refrained from com-
municating to his client many circumstances within
his knowledge which were material to his client’s
decision and consequently the appellant must
succeed in his elaim.

{2) That in a transaction arising {from a fiduciary
relationship of a special nature, such as where a
proctor is invifed to act professionally for a client
which would benefit materially either the proctor
or his close relatives, it is not necessary for the
plaintiff to establish that the alleged breach of
duty was due to intentional and deliberate fraud.
It is sufficient for him to prove such facts that
would show that there has been a dereliction of
duty, however innocently, arising from his position
of fiduciary relationship.

Per GRATIAEN, J.—When a proctor is engaged to
advise a client in regard to a proposed investment,
** his contract of employment imposes on him a
duty to aect skilfully and carefully...... and, super-
imposed on this contractual duty, is the duty im-
posed by his fiduciary position to make a full and
not a misleading diselosure of facts known to him
when advising his client ”’,

WEERASURIYA vs. FUARD

Quo Warranto

Trrenular election—Person questioning the elec-
tion taking part and conecurring therein.

See Municipal Councils Ordinanee

33

Rectification

Of deed-—
See wnder Deed,

Registration of Documents Qrdinance No. 23

of 1927

Registration of Documents—Sule of land subject to
usttfructuary morigage—Subsequent sale to another—
Prior vegistration of later deed —FPossession by vendee
on earlier deed after discharging of morlgage—Posses-
sion of usufructuary morigagee—To whose benefit it
enures—Preseription—Registration  of.  Documents
Ordinance No, 28 of 1927, Section 7 (1) and (4).

A property subject to a usufructuary mortgage
was sold to the defendant on the 9th of August,
1927, and again to the plaintiff on the 10th of
August, 1927, The plaintifi’s deed P1 was regis-
tered prior to the defendant’s deed 1D1, but the
plaintiff never had any possession of the land. The
usufructuary mortgagee remained in possession
until 1939 when the defendant redeemed the mort-
gage and went into possession. In 1947, the plain-
tiff asked for a declaration of title to the land
against the defendant who contended that he had
title by long prescriptive possession which had com-
meiiced on a valid title derived by purchase.

Held : (1) That the defendant was entitled to
the property by preseription as the possession of
the usufructuary mortgagee must be presumed to
enure to the benefit of the original mortgagor and
thereafter to the person to whom the contractual
rights of such mortgagor have at any relevant point
of time been transmitted or ceded.

(2) The combined effect of section 7 (1) and (4)
makes it clear that registration by itself confers no
validity on an instrument unless and until a claim
is based upon it.

ALTTAMBY 08, BANDA

Rent Restriction Act

Landlord and tenant—Tenant in arrears of rent—
Notice to quit—Arrears tendered before plaint filed—
1s landlord entitled to decree for ejectment—Rent
Restriction Act No. 29 of 1048, section 13 (1) (a).

Held : That a landlord, who sues a tenant for
ejectment on the ground that he has been in
arrears of rent, is entitled to the decree prayed for
notwithstanding the fact that before the action was
filed the tenant tendered all arrears of rent due up
to the date of action.

SuvaMpULINGAM CHETTIAR ef al vs, Prcm
Mottty CHETTIAR

Res Judicata
Res Judicate—Action for declaration of title—
Pleq of jus-tertii by defendani—Third pusty'’s claim
dismissed in previous action—Does il operale as a
bar to defendant’s plea.

Held : Where a défendant sets up a  jus-tertii,
though he himself may not be claiming under that
title, it will be suflicient and competent for the plain-
tiff to repel that plea by showing that a judgment
secured by him against the third party operates as
res-judicaty as between himself and the third party.
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Per Nacavincanm, ACJ.—If a person who is
privy in estate to Pandula cannot be permitted to
dispute the findings in the ease instituted against
Pandula and to shew that Pandula was a son of
Granville as against the brothers of Granville or
their successors-in-title, it seems to me that «
fortiori the principle must more strongly apply in
the case of a third party, who is not a privy in
estate and he, the third party is debarred from
reagitating the questions finally disposed of by
that case and shewing the contrary of what was
decided in it—though the label of res judicata can-
not properly be applied.

DaApALLE DHARMALANKARA AHA-

Taero vs.
MEDU LEBBE MARIKKAR i

Roman-Dutch Law
Was Roman-Dutch law superseded by section
36 of the Matrimonial Rights and Inheritance
Ordinance.

See Collation

Sale

Sale of minor's property sanctioned by Court
after due inquiry—Conclusion of sale by exe-
cution of notarial conveyance—Subsequent
offer of higher price by prospective purchaser
—Can Court set aside such concluded sale.

See Minor

Thesavalamai
Thesavalamai—Right of pre-emption—Minor—
Means to purchase at lime of transaction—Notice of
sale,

81

82

Under the Thesavalamai a co-owner, who had
not the means to purchase a share of the common
property at the Lime the transaection look place,
cannot succeed in an action for pre-emption on the
ground that no notice of sale was given to her.

MancarEswart (Minor) by her next friend
SINNAMMAH U8, VELUPILLAT SELVADURAI AND
2 O1nERs i

-Trusts

Trusts Ordinance section 111—Applicability of—
to administrator entering in that capacity
upon property belonging to a deceased’s estate.

See Prescription

Words and Phrases
* Bonuas 7
See Contract

* Candidate ™ in Municipal Councils Ordinance.
See Municipal Councils Ordinance

* Commission
See Contract

* Ordinarily resident ™
See Indian and Pakistani Residents (Citizenship)
Act

‘* Share of profits
See Contract
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THE ATTORNEY-GENERAL vs. SRI SKANDARAJAH

In the matier of an application for a Writ of Mandamus on P. Sri Skandarajah

3

Chief Magistrate, Colombe,

Application No. 595

Argued on ¢ 28vd and 24th January, 1952,

Decided on :

11th February, 1952.

Mandamus—Criminal Procedure—Commencement of proceedings under chapter 18—Adssumption
of summary jurisdiction by Magistrate under section 152 (3) Criminal Procedure Code— Pleas of accused
recorded—Attorney-General’s order to Magistrate to discontinue summary proceedings and to take non-
summary proceedings— Validity of —Seetion 390 (2) of Criminal Procedure Code—Scope of.

Held : That the power of the Attorney-General under section 890 (2) of the Criminal Procedure Code to give
instructions to a Magistrate is limited to non-summary inquiries under Chapter X VI of the Criminal Procedure Code
and does not extend to trials cither of summary offences or of non-summary offences in respect of which the Magis-
trate may have assumed jurisdietion under section 152 (3) of the Criminal Procedure Code.

Per GraTiaen, J.— In England, a Magistrate is expressly precluded from assuming, without the express con-
sent of the Director of Public Prosecutions, summary jurisdiction to try indictable offences in eases in which the

Director has taken over the conduct of the prosecution.

such power of veto.

In this country, however, the Attorney-General enjoys no
In my opinion, it is very desirable that the provisions of section 152 (3) of thie Criminosl Proce-

dure Code should be amended in this as well as in certain other respects *,

Cases referred to: Re application of V. C. Villavarayan for a Writ of Prohibition (1903) 7 N.L.R. 116 and
Silva vs. Silva (1904) ¥ N L.R. 183,

H. W. B. Weerasuriya, Acting Solicitor-General, with 7. §. Fernando, C.C., R. A. Kannangara,
C.C,, and N. T. D. Kanakaratne, C.C., for the Attorney-General.
S. Nadesan, with Manohara, for the accused parties noticed.

NacaLiNgam, S.P.J.

A Writ of Mandamus is applied for in these
proceedings by the Attorney-General to compel
the Chief Magistrate of Colombo to carry out
certain instructions issued by him acting under
the provisions of section 390 (2) of the Criminal
Procedure Code.

The circumstances giving rise to this applica-
tion briefly are: A report under section 148
(1) (b) was presented to the learned Magistrate
by an Inspector of Police charging certain
persons with having committed offences punish-
able under section 480 of the Penal Code. The
learned Magistrate directed the issue of summons
to the accused persons and on the day they
appeared examined one of the principal witnesses
for the prosecution and made order in the pre-
sence of Crown Counsel that he had decided to
hear the case in his ecapacity as Additional
District Judge in terms of section 152 (3) of the
Code. After having made the order, the learned
Magistrate charged the accused, recorded their
pleas and set down the case for trial. At this
stage the Attorney-General called for the record
of the proceedings and, purporting to act under
section 390 (2) of the Code, instructed the learned

Magistrate (1) to discontinue the summary pro-
ceedings and (2) to take proceedings under
Chapter 16 of the Criminal Procedure Code
against the accused. When the case was taken
up on the day fixed for trial, the learned Magis-
trate communicated to Counsel for the defence
the instructions he had received, whereupon
defence Counsel challenged the regularity, if not
the legality, of the instructions issued by the
Attorney-General. After hearing arguments on
the point the learned Magistrate held that it was
not competent for the Attorney-General to give
instructions in case of a summary trial, which
was the character of the proceedings before him,
and directed the trial to proceed. Virtually,
therefore, the learned Magistrate’s order amount-
ed to a refusal to comply with the instructions
of the Attorney-General, and hence the applica-
tion of the latter to this Court.

The controversy thus raised centres round the
proper construction to be placed upon section
890 (2) of the Criminal Procedure Code.

The first question is, does the term * inquiry ”
in this sub-scction extend to all proceedings of
whatever nature before a Magistrate? Mr.
Nadesan appearing on behalf of the accused
persons by reference to the title to various
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Chapters of the Code as well as to the language
used in various sections thercin pointed out,
confining his argument to Magistrate’s Courts,
that the Code classifies under three separate
categories the proceedings therein: (1) Inquiry,
that is, a non-summary inquiry under Chapter
XVI, (2) trial, that is, a summary trial under
Chapter XVIII, and (3) proceedings, that is,
steps taken or investigations made by a Magis-
trate which do not fall under either of the cate-
gories of trials or inquiries.

It is to be observed that the reference to the
third category of proceedings was made by Mr.
Nadesan, as at one stage of the argument it was
suggested on behalf of the Crown, that the action
or steps taken by a Magistrate in order to deter-
mine whether he should assume jurisdiction
under section 152 (3) may properly fall under
the designation of an inquiry in the sense of an
inquiry under Chapter XVI, and Mr. Nadesan
contended that the proper term to be applied to
the steps taken by a Magistrate anterior to his
determining the question whether he should act
under section 152 (3) or not would properly be
termed ** proceedings ' even as that term is
used in the title to Chapter XV of the Code.

Mr. Nadesan submitted that the term * in-
quiry ” in section 890 (2) is used in contradis-
tinction to the terms * trial ”” and * proceedings,”
and properly signifies a non-summary inquiry
under Chapter X VI of the Code, so that, accord-
ing to him, neither a summary trial before a
Magistrate nor proceedings which result in a
Magistrate assuming jurisdiction under section
152 (3) fall within the designation of ‘“inquiry
in sub-section 2 of section 390.

Mr, Nadesan also challenged the correctness of
of the obiter dicta in the cases of Re Application
of V. C. Villavarayan for a Writ of Prohibition
(1903) 7 N. L. R. 116 and Silva vs. Silva (1904)
7 N. L. R. 183, where the view was expressed
that the term ** inquiry " in section 390 (2) was
wide enough to include a summary trial.

In regard to those obiter dicta the learned
Solicitor-General took up first of all the position
that he claimed the benefit of the views expressed
in these cases but stated that it was not necessary
for the purpose of the present case for him to
contend that an inquiry included a summary
trial under this sub-section. In view, however,
of the distinction drawn in the Code itself in
various places as pointed out by Mr. Nadesan,
the learned Solicitor-General subsequently con-
ceded that the term *“inquiry ” in section 390
(2) properly designates only a non-summary
inquiry under Chapter XVI.

Mr. Nadesan’s next contention was that
if this is the proper meaning to be attached to

the term, there was in fact no inquiry before
the Magistrate in the sense of a non-summary
inquiry and therefore the Attorney-General had
no power of direction under this sub-section in
the circumstances of this case, for it was said by
Mr. Nadesan and it was not denied by the
learned Solicitor-General, that by the Magistrate
having made order that he had decided to
assume jurisdiction as a District Judge under
section 152 (8) and by his taking the pleas of the
accused persons and setting down the case for
trial a summary trial had commenced before
him and that was the only ‘matter pending
before him at the time the record of the pro-
ceedings was called for by the Attorney-General.

The argument on behalf of the Crown was in
these circumstances narrowed down to one con-
tention, which was formulated as follows: that
the word * inquiry ', though properly referable
to a non-summary inquiry under Chapter XVI
of the Code, would embrace not only an existing
or concluded inquiry but also one that may be
said to lie dormant in the womb of the future.

The sub-section enables the Attorney-General
to give such instructions as he may consider
requisite ** with regard to the inquiry to which
such proceedings relate ”. It will be seen that
it is the definite article ** the ™ that is prefixed
to the word “inquiry ” in this sub-section and
not the indefinite article “an”. The learned
Solicitor-General urges that no special significance
attaches to the use of the definite article. There
are other sections of the same Chapter where the
indefinite article is prefixed to the word ** inquiry”
while in yet other sections the definite article is
used. It seems to me that it is not without a
due sense of appreciation of the effect of their
use that the draftsman has employed the definite
and indefinite articles in the way he appears to
have done. * The inquiry ” in this sub-section
refers to the inquiry that has been or is being
held before a Magistrate and referred to in sub-
section 1 of section 390. This sub-section, it will
be noticed, divides all inquiries before a Magis-
trate into two classes, (1) inquiries that have
been held, that is to say, held and concluded (2)
inquiries that are yet being held before him,
that is to say, pending before him. There is no
other third elass of inquiries contemplated under
this sub-section, such as, for instance, inquiries
to be commenced in the future; so that, when
sub-section 2 refers to * the inquiry ”’ the inquiry
must fall under either one or the other of the
above two classes and not to one yet unborn.

The learned Solicitor-General sought to rein-
force his argument that the term * inquiry ”
included one in the future as well by formulating
this question : Would it be competent or not for
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the Attorney-General to call for the record of | there was an inquiry or not.

proceedings in which an inquiry is being held by
a Magistrate in respect of, say, a charge of
robbery, and to direct the Magistrate to dis-
continue the proceedings in respect of the charge
of robbery and to direct him to commence an
inquiry in respect of the offence of murder. The
answer, no doubt, to this question was intended
to be in the affirmative, and I think that is the
correct answer,

The argument was then put forward that, if
that be so, the inquiry into the charge of murder
being an entirely new one and having its origin
in the direction given by the Attorney-General
and which could in no sense have been regarded
as one that had either been concluded or been
pending before the Magistrate, the propriety of
the Attorney-General in giving directions in
regard to an inquiry that was not in esse at the
time the record was ecalled for was thereby
admitted , and if thus an inquiry non-existent at
the time the proceedings were called for could
be initiated properly by the Attorney-General,
there could equally be no objection to an inquiry
being ordered by the Attorney-General in regard
to proceedings in a summary-trial in which there
neither had been nor was a non-summary inquiry.

I do not think this result flows. In the former
case, the instructions of the Attorney-General
relate to the non-summary inguiry which was
pending before the Magistrate, for by his direc-
tions the Attorney-General merely moulds the
existing non-summary inquiry from one of a
particular character into, true, that of an entirely
different character, but nevertheless the instrue-
tions are in regard to an inguiry that was before
the Magistrate. In the latter case there was and
is no non-summary inquiry before the Magistrate
at all, and what the Attorney-General purports
to do in this latter case is really tantamount to
his converting a summary trial into a non-sum-
mary proceeding by interfering with the progress
of a summary trial.

Another point of view was put forward on
behalf of the Crown by laying stress on the
phrase “to which such proceedings relate ™,
which qualify the words * the inquiry 7. 1t was
urged that although there may have been no
inquiry under Chapter XVI in respect of any
particular proceeding before a Magistrate, never-
theless, where an inquiry under Chapter XVI is
for the first time suggested by the Attorney-
General, that would come within the category of
inquiries to which such proceedings relate. This
may be so. But in such a case the instructions
would be not in regard to an inquiry but in
relation to or in respect of proceedings before
the Magistrate’s Court irrespective of whether

The sub-section,
however, enacts that instructions should be in
regard to the inquiry and not in regard to the
proceedings. I do not therefore think that this
argument is of any assistance.

A third line of argument was attempted based
on the historical development of the lepislation.
In the earlier Criminal Procedure Code (Ordinance
No. 3 of 1883) there was no provision for a
Magistrate to try summarily a case triable by a
District Judge. In 1896, however, the Ordinance
was amended by Ordinance No. 8 of that year,
whereby, by section 1 thereof provision was made
for the first time that in cases where the same
officer is both the Police Magistrate and the
District Judge in a particular area then it should
be lawful for the Magistrate to try summarily
cases ordinarily triable by a District Court. He,
however, was not called upon to give any reason
for adopting a summary trial and, in fact, as
observed in the case of Silva vs. Silva (1904)
7 N. L. R. 183 ** nothing was left to the discretion
of the Magistrate as to which of these cases
(cases triable by Distriet Courts) he might try "

By section 4 (e) of the abovesaid Amending
Ordinance power was conferred on the Attorney-
General to call for the proceedings in every case
in which an inquiry or trial was being held under
section 1 thereof. It should be observed that
the effect of this was to enable the Attorney-
General to call for proceedings in which a non-
summary inquiry was being held as well as those
in which the Magistrate has assumed jurisdiction
to try summarily oflences ordinarily triable by
a District Judge. The Attorney-General, it will
be noticed, was therefore not given power to call
for proceedings where there was a summary trial
proper, that is to say, a trial relating to an offence
within the ordinary jurisdiction of a Police
Magistrate.

Sub-section (b) of section 4 of the Amending
Ordinance then proceeded to provide that in
respect of any case forwarded to him under sub-
section (a) the Attorney-General could exercise
all or any of the powers conferred upon him by
Chapters "XVI and XX of the Code 1883, C‘haptcr
XVI of that Code related to non-summary
inquiries and Chapter XX to powers of the
Attorney-General, corresponding in the main to
Chapters XVI and XXXV respectively of the
present Code. Neither in Chapter' XVI nor in
Chapter XX of the old Code was any power
vested in the Attorney-General to gite instrue-
tions in regard to a trial. Both these Chapters.
insofar as they refer to matters considered in
this case, have application to powers in regard
to non-summary inquiries.
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.The section particularly emphasised by the
learned Solicitor-General for the purpose of his
argument was section 258 of the Code of 1833,
but as it will be essential to consider the two
preceding sections too, I shall set out all three
sections :—

251. Ewvery Police Magistrate shall, whenever
required so to do by the Attorney-General, forthwith
transmit to the Attorney-General the proceedings in
any ecuse in which an inquiry has been or is being held
before the Police Court of such Magistrate, and there-
upon such inquiry shall be suspended in the same and
the like manner as upon an adjournment thereof,

252. Whenever, in the course of any inquiry before
a Police Court, the Police Magistrate of such a Court
shall consider the case one of doubt or difficulty, or
that there are peculiar circumstances connected there-
with, or he shall be in doubt as to whether an accused
person should be committed or not, he may, in his
discretion, transmit the proceedings on such inquiry
to the Attorney-General, in order that the Attorney-
General may give such instructions in the ecase as to
him shall appear requisite.

2538. It shall be competent for the Attorney-General,
upon the proceedings in any case being transmitted
to him, under the provisions of the two last preceding
sections, to give such instructions with regard to the
inquiry to which such proceedings relate as he may
consider requisite : and thereupon it shall be the duty
of the Police Magistrate to carry into effect, subject
to the provisions of this Code, the instructions of the
Attorney-General, and to conduct such inquiry in
accordance with the terms of such instruetions.

It will be seen that sections 251 and 252 both
relate exclusively to non-summary inquiries ; so
that, when section 253 refers to proceedings that
are transmitted to him under the provisions of
these sections, the proceedings are limited to
non-summary inquiries. As a result of section
4 (b) of the Amending Ordinance conferring upon
the Attorney-General all or any of the powers
conferred by, to take the same section, namely
section 253, even in regard to a summary trial
held by a Police Magistrate in respect of a non-
summary offence, the Attorney-General was
vested with powers of interference in this class
of summary trials. His powers would have
therefore extended to directing the stay of a
summary trial and the commencement of non-
summary proceedings in regard to it.

The learned Solicitor-General contends that in
these cases any exercise of his powers by the
Attorney-General could only be justified if the
directions given by him to a Magistrate to start
non-summary proceedings in respect of a sum-
mary trial'can be referred to the word “ inquiry ”
in section 253, in other words, that the term
¢ indtiiry ” here must embrace an inquiry non-
existent at the date the proceedings are called
for by the Attorney-General.

A decision in regard to this point is beset with
the same difficulties that confront one in settling
the main question that arises in these proceed-
ings; but I am of the view that it is not by
virtue of any special significance that may have
been attached to the term “ inquiry ”, as con-
tended by the learned Solicitor-General, that
the Attorney-General exercised his right of
interference in summary trials held by a Magis-
trate in respect of non-summary offences, but
because under sub-section (4) (b) the Attorney-
General was empowered to exercise any of the
powers conferred by Chapters XVI and XX,
even in respect of trials of non-summary offences
conducted by a Magistrate.

Furthermore, it seems to me that if one con-
trasts scction 390 (2) of the present Code with
section 4 (b) of the Amending Ordinance of 1896,
the difference in phmscolowy tends to support
the view that by the present Code the Legislature
has divested the Attorney-General of the former
power he had of giving directions in respect of
trials held by a \Idwmtrate in respect of non-
summary offences. The learned Solicitor-General
did not contend that even under the present
Code the Attorney-General’s powers can be said
to extend to summary trials other than those
held by virtue of the powers conferred by section
152 (3). It would be seen that as stated earlier,
under the Amending Ordinance of 1896 the powers
of the Attorney-General were limited to calling
for records of trials which were held by a Magis-
trate in respect of offences ordinarily triable by
a District Judge and did not extend to records
of trials in which the Magistrate had his sole and
exclusive jurisdiction, Under section 890 (1) of
the present Code the powers of the Attorney-
General have been much widened by empowering
him to eall for records even or trials of cases
properly triable only by a Magistrate. While
the Legislature did thus enlarge his powers in
regard to calling for the proceedings, it clearly
curtailed his right to give instructions by con-
fining the instructions to inquiries alone by
omitting the word * trial” in section 390 (2);
if the Legislature had omitted any reference to
inquiries in sub-section (2), then there can be
no doubt that the position of the Attorney-
General would have been greater than under
section 4 () of the Amending Ordinance of 1896,
for it could successfully then have been argued
that the power of giving directions by the
Attorney-General was intended to include both
trials of non-summary offences held by him by
virtue of section 152 (3) as well as trials of sum-
mary offences proper, that is to say, those within
the ordinary jurisdiction of a Magistrate. The
omission of the word “ trial” when express
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reference is made to inquiries in section 390 (2)
is significant and can only lead to the inference
that the Legislature deliberately intended an
alteration of the powers of the Attorney-General.

In this view of the matter, even a historical
consideration of the legislation on the subject
does not assist the view of the Crown. I am
therefore of opinion that the power of the
Attorney-General to give instructions to a Magis-
trate is limited to non-summary inquiries under
Chapter XVI and does not extend to trials
either of summary offences or of non-summary
offences in respect of which the Magistrate may
have assumed jurisdiction under section 152 (8).

In view of the forcgoing reasons, I reach the
conclusion that the instructions given by the
Attorney-General to the Chief Magistrate of
Colombo were ulira vires. In these circumstances
the application is refused.

GRATIAEN, J.

I agree that mandamus does not lie, and that
the application must be refused.

Section 890 (2) of the Code does not in my
opinion confer upon the Attorney-General any
supervisory control over a Magistrate who,
being also a District Judge, has in the exercise
of his discretion assumed jurisdiction under
section 152 (3) to try an offence summarily in
accordance with the procedure laid down in
Chapter 18, In the present case the proceedings
under Chapter 18 had already commenced ; the
pleas of both accused had been duly recorded,
and it was therefore the plain duty of the learned
Magistrate to proceed with the summary trial
according to law. It does not lie within the

province of the Law Officers of the Crown to
give any directions or instructions obedience to
which would have the effect of divesting the
Magistrate of a summary jurisdiction which he
had lawfully assumed. It seems to me that the
language of section 390 (2) is too clear and
unambiguous to permit of reference to the his-
torical development of the Attorney-General’s
statutory powers as a guide to interpretation.

If, in the opinion of the Attorney-General, a
Magistrate has wrongly or improperly exercised
his judicial discretion in any particular case, the
only remedy available, as the law now stands, is
to make an appropriate application for the
intervention of this Court by way of appeal or
revision. Section 390 (2) confers upon the
Attorney-General wide supervisory control over
the conduct of non-summary proceedings, but
none in respect of summary trials. In England,
a Magistrate is expressly precluded from assum-
ing, without the express consent of the Director
of Public Prosecutions, summary jurisdiction to
try indictable offences in cases in which the
Director has taken over the conduct of the
prosecution. In this country, however, the
Attorney-General enjoys no such power of veto.
In my opinion, it is very desirable that the pro-
visions of section 152 (3) of the Criminal Pro-
cedure Code should be amended in this as well
as in certain other respects.

Puie, J.

I agree for the reasons stated by my brethren
in their judgments that the application fails.

Application refused.

Present : GUNASEEKARA, J.

THASSIM vs. WIJEKULASURIYA AND OTHERS

8. C. No. 21.—In the matter of an APPLICATION FOR A WRIT OF QUO WARRANTO on (1)
W. T. Wijekulasuriya, and (2) A. V. Chinniah, Commissioner, Municipal Council, Galle.
S. C. No. 24,—1In the maller of an APPLICATION FOR A MANDATE IN THE NATURE OF A
WRIT OF MANDAMUS on (1) A. V. Chinniah, Commissioner, M unicipal Council,

Galle, and (2) W. T. Wijekulasuriya.

Argued on @ 10th and 11th March, 1952
Decided on : 18th March, 1952

Quo warranto and mandamus—dpplication for—Election of Mayor, Galle Municipal Couneil—
T'hree candidales—Withdrawal of one candidate after voting commences—Voling resulting in seven voles
Jfor petitioner, and six for first respondent—Second voting held thereafter resulting in eight votes for first
respondent and seven for petitioner—First respondent declared Mayor—Was second voting, and election
of first respondent valid *—Meaning of the term * candidate” in section 14 (4), Municipal Council's
Ordinance, No. 29 of 1947, as amended by the Local Authorities (Election of Officials) Act, No. 89 of
1951—Trregularity in mode of election—Effect of petitioner’s innocent participation—Plea of ignorance
of the Law—Is petitioner estopped from impeaching election 9— Section 14, M unicipal Council’s Ordinance,
No, 29 of 1947, as amended by the Local Authorities Act No. 39 of 1951,
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The petitioner and the first respondent were candidates for election as Mayor of the Galle Municipal Council at

a meeting of the Council held for that purpose.

The second respondent was the Chairman of that meeting,

At the meeting in question, the names of three councillors—the petitioner, the first respondent and N. were

duly proposed and seconded for election.

After three councillors had exercised their rights of voting, N. withdrew from
the contest, and the second respondent continued with the taking of the votes.

In the result seven councillors voted

for the petitioner, six for the first respondent and two declined to vote. The second respondent thereafter purported
to hold a second voting which resulted in eight councillors voting for the first respondent, and seven for the petitioner.
The second respondent thereupon declared the first respondent elected Mayor.

The petitioner contended that the second voting and the purported election of the first respondent were a nullity,
and that having received more votes than the aggregate of the votes received by the first respondent and N. at the
first voling, he was duly eleeted Mayor in accordance with the provisions of section 14 of the Municipal Council’s Ordi-
nance, No. 29 of 1947, as amended by the Local Authorities (Election of Officials) Act No. 39 of 1951.

Held : (1) That despite the fact that the provisions of section 14 (4) of the Municipal Council’s Ordinance 29 of
1947, as amended by the Loeal Authorities (Election of Oflicials) Act No. 89 of 1952. were infringed,
the inadvertent participation of the petitioner in the irregularity, and his concurrence thereto, dis-
qualified him from impeaching the first respondent’s title to the office.

(2) That the petitioner’s plea that he was * not aware that the said further proceedings were void”
was only a plea of ignorance of the law, which is not an excuse.

Per GUNASEEARA, J.—T agree with this view,

The word * candidate ** in the context in which it appears means

no more, 1 think, than a Councillor who has consented to his name being proposed and seconded for election.

Cases referred to : Inasitamby vs, Government Agent, Northern Province, (1932) 34 N. L. R, 33, at 86,

Rex vs. Lane (1827) 9 Dow. Ry. K.

B. 183.

Rex vs. Cobb 4 Dow. & Ry. M. C. 293.
Rex vs. Trevanon 2 B, & Ald. 839 & 479, 106 E, R. 391.

Rex va.

Slythe 6 B. & C. 240, 108 E. R. 441.

Rex vs. Lofthouse (1866) L. R. 1 Q. B. 433.
Rex vs. Colelough (1882) 1 N. L. R. 129, 16 Emp. Dig. 364 (note).

H. V. Perera, Q.C., with E. B. Wikramanayake, Q.C., Sir Ukwatte Jayasundera, Q.C., 8. Nadesan,
M. H. 4, Azeez, H. W, Jayawardene and G. Samarawickreme, for the petitioner. -

. N. E. Weerasooriya Q.C., with Chelvanayagam, Q.C., C. S. B. Kumarakulasingha, Vernon Wije-
tunga, Izadeen Mohamed and A. S. Vanigasooriyar, for the 1st respondent in S, C. No, 21 and the 2nd

respondent in 5. C. No. 24.

G. E. Chitty with P. Somatilekam, Sharvanandam and Joseph St. George, for the 2nd respondent

in S. C. No. 21 and the 1st respondent in S. C. 24,

GUNASEKARA, J.

These two applications for mandates in the
nature of a writ of quo warranto and a writ of
mandamus respectively weré heard together. I
shall deal first with Application No. 21, whieh is
the application for a writ of quo warranto.

The petitioner and the first respondent were
candidates for election as Mayor of the Galle
Municipal Council at a meeting that was held on
the 15th January, and the other respondent, who
is the Municipal Commissioner, was the Chairman
of that meeting, All the Councillors, fifteen in
number, were present, and after certain proceed-
ings had been taken for the election of a Mayor,
the Commissioner declared the first respondent
clected, upon the footing that he had reccived
eight votes and the petitioner the other seven.
In due course the first respondent took the chair
and the petitioner made a magnanimous speech
congratulating him on his election and assuring
him of his “‘ fullest co-operation * in the execution
of his duties as Mayor. He then consulted his

lawyers and filed the present application for the
purpose of having the first respondent’s election
declared null and void and having himself de-
clared elected as the Mayor.

The procedure for an election is prescribed by
section 14 of the Municipal Councils Ordinance,
No. 29 of 1947, as amended by the Local Authori-
ties (Election of Officials) Act, No. 39 of 1951.
Sub-section (3) provides that the name of any
Councillor may with his consent be proposed and
seconded for eclection as Mayor by any other
Councillor present at the meeting and the Couneil-
lors present shall thereupon elect, in accordance
with the provisions of sub-section (4), a Mayor
from among the Coungcillors proposed and second-
ed for election. At the meeting in question the
names of three Councillors—the petitioner, the
first respondent and E. D. Nagahawatte—were
proposed and seconded for election, The Couneil-
lors then determined, under paragraph (b) of sub-
section (4), that the mode of election should be by
open voting. Thereupon the Commissioner pur-
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ported to take the votes in the manner provided
by paragraph (¢), which recads as follows :

“ Where it is determined under paragraph {b) that
the election of a Mayor or a Deputy Mayor shall be
by open voting, the Commissioner shall take the votes
by calling the name of each Councillor present and
asking him how he desires to vote and recording the
votes acecordingly. A Councillor may slate that he
declines to vote, and in such case the Commissioner
shall record that such Councillor deeclined to vote.
The Commissioner shall declare Lhe result of the
voting.”

The Councillor whose name was the first to he
called voted for the first respondent, The next
two declined to vote. At that stage, according
to the “ voting sheet ™ comprising the record
made by the Commissioner at the time, E. D.
Nagahawatte “ withdrew . The Commissioner
recorded this *° withdrawal "’ and continued with
the taking of the votes. In the result seven of
the Councillors voted for the petitioner and six
for the first respondent, and two declined to vote.

It is contended for the petitioner that that was
a valid voting and that having received more
votes than the aggregate of the votes received by
the first respondent and Nagahawatta he was
duly elected Mayor in accordance with the pro-
visions of paragraph (¢) of sub-section (4). The
terms of this paragraph are as follows :

* Where more than two candidates are proposed
and seconded for election as Mayor or Deputy Mayor
and no candidate receives at the first voting more
votes than the aggregate of the votes reccived by the
remaining condidates, one candidate shall be excluded
from the clection as hereinafter provided and the
voting shall proceed, onc candidate being excluded
from the election after each subsequent voting, until
a candidate receives at 4 voting more votes than the
aggregate of the votes received by the remaining can-
didates at that voting, or, as the case may be, until
voling in respect of two candidates only is held and
completed.”

Paragraph (f) provides for the exclusion of the
candidate receiving the lowest number of votes
or one such candidate selected by lot.

After the voting to which I have just referred,
the Commissioner purported to hold a second
voting. On this oceasion all the Councillors gave
their votes, including the two who deelined at
the first voting and also the petitioner himself.
Eight voted for the first respondent and seven
for the petitioner, and the Commissioner declared
the former elected Mayor. It is contended for
the petitioner that this second voting and the
purported election of the first respondent were a
nullity and that at the end of the first voting it
was the Commissioner’s duty to declare the
petitioner elected.

In an affidavit dated the 16th February the
second respondent has given his account of the
circumstances in whieh he decided to hold the
second voting, When two of the Councillors de-
clined to vote, he says, Nagahawatta stated “that
he did not wish to stand for clection and with-
drew from the election and requested the Counecil-
lors supporting him to vote for W. T. Wijekula-
suriya, the first respondent ”, and he thereupon
recorded in the voting sheet that K. D. Nagaha-
watta stated that he withdrew from the election,
and he “ proceeded to register the voting of the
rest of the Councillers”, The result of this
voling, he continues, was that the petitioner re-
ceived seven votes, the first respondent six, and
Nagahawatta none, and he ** announced the result
of this voting to the Councillors . As however,
Nagahawatta ** had declared his unwillingness to
stand for election after three Councillors had
exercised their rights at the voting ”, he thought
that his proceeding to take the votes of the rest
of the Councillors was ““ unfair and irregular ”,
and he, thercfore, * without declaring the peti-
tioner Mayor requested the Councillors to vote
netween the first respondent and the petitioner
who were now the only candidates . He pro-
ceeds to say that he would not have taken this
step if either of these two candidates had received
at least eight votes in the first occasion, because
then ¢ whichever way the two votes of those who
originally declined to vote were cast, it could not
have affected the result ”,

Much the same account appears in the minutes
of the meeting signed by the second respondent
as Municipal Commissioner. Having stated that
the result of the voting was that the petitioner
received seven votes, the first respondent six,
and Nagahawatta none, and that two Councillors
declined to vote, the minutes continue :

 As neither of the two candidates obtained
a minimum of eight votes and as Mr. E. D.
Nagahawatta had declined to stand for election
after a section of the House had already voted,
the Municipal Commissioner proceeded to
obtain a fresh voting between Messrs. Thassim
and Wijekulasuriya.”

The first respondent’s aflidavit adds nothing
to what has already been stated by the second
on this point. The petitioner’s account is con-
tained in the following paragraphs of his allidavit
of the 20th January :—

“ 4, At the first voting I obtained seven
votes, the 1st respondent six votes and K. D.
Nagahawatta no votes. Ihaving thus received
more votes than the aggregate of the votes
received by the remaining candidates was in
terms of section 14 of the Municipal Councils
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Ordinance No. 29 of 1947 as amended by the
Local Authorities (Election of Officials) Act
No. 39 of 1951 duly clected Mayor.

“5. The second respondent without duly
declaring the result of the voting to be as set
out in the last preceding paragraph held further
proceedings without any warrant or justifica-
tion in law by purporting to have a second
voling after excluding the said E. D. Nagaha-
watta from the election and thereafter pur-
ported to declare the 1st respondent duly
elected Mayor for 1952. I was not then aware
that the said further proceedings were void.”

This account suggests that the procedure follow-
ed was that preseribed, not for such a case as this,
but for a case where more than two candidates
are proposed and seconded for clection and no
candidate receives at the first voting more votes
than the aggregate of the votes received by the
remaining candidates. That this was the proce-
dure which the Commissioner regarded himself as
adopting is made clear by a document that he
handed to the petitioncr on the very first day,
the 16th January, in response to a request for a
copy of the minutes. This document which
purports to be a draft of the minutes, states :

* When three votes were recorded, Mr. E. D.
Nagahawatta declined to stand for election.
The Commissioner stated that his name may
be excluded after the first voting was fully
recorded.

The voting resulted as follows :—
First Voting

For Mr. A. R, M. Thassim : Messrs. B. M, Charles,
D. Y. Weerasirie, A. IR. M. Thassim, H. K.
Edmund, A. I. H. A. Wahab, L. E. Mendis
and T. D, Abeywardene.

For Mr. W.T. Wijekulasuriya : Messrs, W, Daha-
nayake, W. T. Wijekulasuriya, E. D. Nagaha-
watta, D. A. 5. P, Dahanayake, A. D. H,
Weeratunga and M. Thaha Cassim.

For My, E. D. Nagahawatta : Nil.

Declined to vote: Messrs. A. H. E. Fernando
and D. S. Goonesekera.

Second Voting.

For Mr. A. B. M. Thassim : Messrs. B, M, Charles,
D. Y. Weerasirie, A. R. M, Thassim, H. K.
Edmund, A. I. H., A. Wahab, L. E. Mendis,
and T. D. Abeywardene.

For Mr. W.T. Wijelulasuriya : Messrs, W, Daha-
nayake, A. II. E. Fernando, D. 8. Goone-
sekera, W. T. Wijekulasuriya, E. D. Nagaha-
watta, D. A. 5. P. Dahanayake, A. D. H.
Weeratunga and M. Thaha Cassim.

Mr, W. T. Wijekulasuriya was declared duly

elected Mayor for 1952.

The words * Mr. Nagahawatta's name was ex-
cluded ”* were inserted in the draft by the second
respondent in the presence of the petitioner before
he handed the document to him.

I do not think that there is any material in-
consistency between this version and the second
respondent’s affidavit, but if there is, the former
should be preferred for the reason that his re-
collection of the events would have been better
at the time when he prepared or adopted the
draft minutes. It seems to me that the second
respondent treated the election as one in which
there were three candidates until the end of the
first voting, and that at that stage he excluded
fromi the eleetion, in supposed compliance with
the provisions of paragraphs (e) and (f) of section
14 (4), the eandidate who received no votes. It
is apparent that Nagahawatta’s interruption of
the proceedings raised a problem for the second
respondent as to how he should proceed, in view
of the other’s statement that he did not wish to
stand for clection and that he withdrew and the
element of conlusion that it may well have in-
troduced. Apparently he was in doubt as to
whether Nagahawatta’s name should be excluded
immediately, but he thought that the problem
would solve itself at the end of that poll if he
took the rest of the votes; and so he seems to
have * stated that his (Nagahawatta’s) name
may be excluded after the first voting was fully
recorded. When, at the end of the voting, he
found that no candidate had received a majority
of the possible votes, by polling at least eight
votes, it appears to have occurred to him that
the procedure he had adopted could result in
unfairness and must therefore be * irregular ”,
but he seems to have thought that any irregu-
larity would be cured and any unfairness re-
dressed by the next step that he thought he
should take of excluding Nagahawatta from the
election at that stage.

It is contended for both respondents that the
first voting was a nullity. One ground upon
which Mr. Chitty bases that contention is that
Nagahawatta’s conduct showed that he did not
consent to stand for election. I do not think
that this is a tenable ground : Nagahawatta made
no protest when his pame was proposed and
seconded for election and it does not appear that
even at the late stage at whieh he did speak he
denied having consented to his name being pro-
posed. Mr. Chitty next argues that if he did so
consent he withdrew his consent later and thereby
ceased to be a candidate. Mr. Chelvanayagam’s
argument, too, is that Nagahawatta ceased to be
a candidate and therefore the first voting was a
nullity : he had ceased to be a candidate in fact
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and the law does not say that he must be deemed
to be a candidate nonetheless. The view sub-
mitted by Mr. H. V. Perera in his reply is that
sub-section (4) merely gives the Commissioner
directions as to the steps that he must take in the
election and does not, by the mtroduction of the
word “ eandidate” add a new condition upon
which those steps must be taken. The only con-
ditions, he points out, are those laid down in
sub-section (3), and a * continuing ccnsent ’ to
stand for election is not one of them. I agree
with this view. The word ** candidate ' in the
context in which it appears means no more, I
think, than a Councillor who has consented to
his nmame being proposed and scconded for
election.

It seems to me, however, that it is implicit in
view of the elfect of sub-section (4) that the
ground on which the first respondent’s title to
the office is impeached is merely a defeet in the
procedure by which he was elected. The Coun-
cillors who were present at the meeting were
empowered by sub-section (3) to elect a Mayor
from among those who were duly proposed and
seconded for election, and they chose the first
respondent from among such candidates by a
majority of the whole number of Councillors (and
not merely of those who were present), but the
provisions of sub-section (4) which prescribes the
mode of election were infringed. The petitioner
himself participated in the irregularity, however,
and is disqualified by his coneurrence in the mode
of election for impeaching the first respondent’s
title to the office. His plea that he was * not
then aware that the said further proceedings were
void  is only a plea of ignorance of the law,

which is not an excuse. The gist of the decisions
regarding the effect of acquiescence is stated by
Jayawardene, A.J., in Inasitamby vs. Government
Agent, Northern Province (1932) 34 N. L. R. 33,
at 36, as follows :(—

It is a general rule of Corporation Law that a
corporator is estopped from coming forward as a relator
to impeach a title conferred by an election in which he.
has concurred (Rex vs. Lane (1827) 9 Dow. Ry. K. B.
183 and Rex vs. Cobb 4 Dow. & Ry. M. C. 203. Itisa
valid objection to a relator that he was present and
concurred at the time of the objectionable election even
though he was ignorant of the objection, for a corporator
must be taken to be cognisant of Lhe contents of his own
Charter and of the Law arising therefrom (Rex vs.
Trevanon 2 B. & Ald. 339 and 479, 106 E. R. 391).
Where a corporator has attended and voted at a meeting,
he will not be allowed to become a relator, unless he
shows that at the time of the election he was ignorant
of the objection subsequently taken (Rex vs. Slythe 6
B. & C. 240, 108 E. R. 441). A rclator who has ac-
quiesced in and himself adopted the mode of voting he
now objects to, is disqualified from applying for a rule
(Rea vs. Lofthouse (1866) L. R. 1 Q. B. 433), and a rule
will not be granted to a relator who has participated in
the alleged irregularities on which he based his appliea-
tion (Rex vs. Colelough (1882) 1 N. L. R. 129, 16 Emp.
Dig. 864 (note).”

(The ignorance referred to in Rex vs. Slythe is

ignerance of some fact making the election invalid.
and not ignorance of the law.)

Application No. 21 is refused. Application
No. 24, for a mandate in the naturc of a writ of
mandamus is also refused. In each casc the peti-
tioner will pay the costs of the first respondent,
that is to say, the respondent W. T, Wijekula-
suriya in application No. 21 and the respondent
A. V. Chinniah in application No. 24.

Application refused.

Present : Nacavincanm, A.C.J. anp Swax, J.

CEYLON MOTOR INSURANCE ASSOCIATION LIMITED vs, P, P, THAMBUGALA

8. C. No. 57—D. C. Colombo 22799/M

Argued on : 7th May, 1952,
Decided on ; 20th May, 1952,

Insurance—Third party risk—What is sufficient and adequate notice of action to the insurer #—

Should the particular forum be expressly stated in such notice 7—Sections 188 and 134,

Ordinance No. 54 of 1938,

Motor Car

A person who had been injured in 2 car accident wrote a letter to the Insurance Company, with which the car
that had caused the aceident was insured, stating that he intended filing action against the insured for the Tecovery of

damages caused to him by the accident.

The letter further stated, the number of the car and that it had been insured

with the Company, the date of the accident, the amount of damages and also alleged negligence on the part of the

insured.

Held : That the notice as given in the letter sufficiently complied with the requirements of section 153 of the
Motor Car Ordinance No., 54 of 1988 and the forum where the action was to be filed was not necessary.
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H. V. Perera, Q.C., with G. T'. Samarawickrema, for the defendant-appellant.
E. B. Wikramanayaka, €.C., with J. N. Fernandopulle, for the plaintilf-respondent.

NacaLincay, A.C.J.

This is an appeal by the defendant company
who is an insurer against third party risks of one
K. Stephen Perera in respect of motor vehicle
bearing registration No. X 4851 from a judgment
entered against it decreeing the payment of a
sum of Rs, 13,881°22, legal interest and costs, to
the plaintilf-respondent who claimed the sum on
the basis that he has sustained injuries as a
result of the negligent driving of the motor
vehicle referred to. The only point for deter-
mination is whether notice sullicient and ade-
quate in terms of section 134 of the Motor Car
Ordinance No. 54 ol 1938 had been given to the
appellant, for it is conceded by the respondent
that if no such notice had been given then the
appellant company would not be liable to him.

As is well known, prior to the enactment of
the provisions of the Ordinance relative to third
party risks, there were cases where, though the
injured party secured a judgment against the
owner of the motor vehicle the reckless and
negligent driving of which caused the injury, it
was found that the decree was an empty one in
the sense that the judgment-debtor was finan-
cially incapable of satisfying the debt. The
result of the situation thus arising was sought
to be remedicd by the Legislature by passing an
enactment embodying provisions intended to
protect society against such unfortunate conse-
quences. The Legislature for the first time in
the history of our country passed the Ordinance
above referred to, whereby it made it essential
for an owner of a motor vehicle to effect insurance
against third party risks before putting the
vehicle on the road ; insurance could be effected
only with a person or firm termed under the
Ordinance an authorised insurer, that is to say,
one whose ability to meet a third party liability
was considered satisfactory. In the light of
these observations it must be abundantly clear
that the provisions of the law should, if there be
be any ambiguity be construed beneficially in
favour of an injured party rather than in favour
of the insurer, but I am satisfied that on a plain
construction of the provisions of the Statute no
resort need he had to this principle, for the
enactment construed according to its plain
language is clear and satisfies the tests both of
the spirit of legislation and the letter of the law.

Section 133 of the Ordinance imposes the
liability upon an insurer to satisfy decrees
obtained, by an injured third party against the
assured in respect of a wvehicle that has been

insured with it, subject to certain limitations
contained therein which I shall notice presently,
provided. Of course, it has issued a certificate
of insurance as required by section 128 (4).
Section 184, however, makes the insurer’s
liability under section 133 dependent upon his
being given notice by the third party, and the
relevant provision of the section runs as
follows :—

* No sum shall be payable by an insurer under the
provisions of section 133—

(a) in respect of any decree, unless before or
within seven days after the commencement of the
action in which the deceree was entered, notice of
the action had been given to the insurer by a party
to the action ;

Notice under this provision may be given
cither before commencement of the action or
within seven days after the commencement of
the action, and the notice thus required to be
given is “‘ notice of the action.” Difficulty is
sald to arise in construing this provision because
the notice that is to be given is stated to be
notice of the action, and the question has been
raised what is meant by * the action . Yhere
the notice is given after the commencement of
the action, it is easy cnough to identify the
action by the action that has been filed, and it
would be possible not only to specify the parti-
cular Court where the action has been instituted
but also to particularize the suit by furnishing
the specific number assigned to it; but where
notice is given before the commencement of the
action, it is said that notice cannot be given of
the action because in fact there was no action in
existence at the date of the giving of notice so
as to permit of a notification of the particular
Court or even of any number that may be as-
signed to it. But it seems to me that when the
section refers to *“‘the action™ it means the
action in which the decree was entered as indi-
cated in the earlier part of the section, and what
the section requires is that notice should have
been given of the action in which the decree was
entered and that notice would be adequate if the
action that is filed subsequently can be identified
as the action in contemplation of which notice
had been given.

Ordinarily speaking, the requisites necessary
to identify an action are (¢) the name of the
plaintiff and perhaps his address (b) the name and
address of the defendant (¢) the nature of the
injury and the cause of action that gives rise to
the claim (d) the relief or quantum of damages
that is claimed, It has, however, been urged on
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behalf of the appellant that while these require-
ments may be sufficient where the Legislature
requires notice to be given of an action in the
generality of enactments, (see the ease of Dulfa
Umma et al vs. U, D. C. Matale (1939),40 N. L. R.
474 nevertheless in this particular instance under
this particular Ordinance the notice that is con-
templated requires at least one other particular,
in the absence of which the notice cannot be
regarded as sufficient within the meaning of that
section. It is said that, inasmuch as the action
notice of which may be given in the terms set
out above is capable of being filed in more than
one Court, the particular Court wherein it is
proposed to institute the action should also be
furnished, though not necessarily, as argued in
the lower Court, the date on which it is proposed
to file the action or all the essentials that have
to be stated in a plaint in respect of such a
cause of action in terms of the Civil Procedure
Code. There is nothing express in the section
itself which requires that the forum wherein the
action would be instituted should be notified to
the insurer, but it is sought to argue that such a
term is implied not because of anything con-
tained in the section itself but because of the
supposed objects the Legislature must have had
in mind in framing this provision. One of the
objects, it is said, was to enable the insurer
either to assist the assured in his defence or to
take over the defence himself in terms of the
contract between the insurer and the assured in
respect of the action instituted by the third
party against the assured. It is conceded that
one of the other objects would be to enable the
insurer to obtain a declaration of non-liability
under section 136 or 137 of the Ordinance ; but
a persual of the provisions of sections 136 and
137 leave no roorn for doubt that the particular
forum where the action is to be instituted by
the third party against the assured is unneces-
sary to enable the insurer under either of those
sections to obtain a declaration of non-liability,
and it must not be forgotten that section 133
itself expressly refers to the liability accruing to
the insurer under it as being subject to the pro-
visions infer alia of section 186 and 137.

The question, then, narrows itself down to a
determination as to whether the contention that
the particular forum should be expressly stated
in the notice to the insurer in order that he may
take over the defence or assist in the defence of
the action instituted against the assured is en-
titled to succeed. In the ordinary run of cases,
one would expect the assured to be the first
person to communicate with the insurer in regard
to the accident which gives rise to the third
party claim, and one would also expect that as

it 18 one of the conditions of liability as between
the insurer and the assured that the assured
would also notify the insurer of the particular
action commenced against him by the third
party for the recovery of damages,

In this case, there is a total absence of evidence
as to whether the insurer reccived notice from
the assured, and the case has to be decided on
the footing that the insurer, as stated by him,
did not receive any notice from the assured
either of the accident or of the proceedings
commenced against him. It seems to me that
the provision as regards notice to the insurer
has been framed by the Legislature against a
background of knowledge that there is always a
condition in the policy issued to the assured that
the insurer will not be lhable to the assured
unless notice is given forthwith of the accident
and of the proceedings, if any, against him, for
if there be a violation of this condition the
insurer ceascs to be liable for any claim that the
assured may make against the insured in respect
either of his own vehicle or of damage payable
by him to a third party.

But what, then, if in fact the assured fails to
notify the insurer of either the accident or of
the proceedings commenced against the assured °
in respectof a third party claim? It seems to
me that the Legislature has been alive to such a
contingency and has provided section 130 to meet
such a situation. TFurther, on general principles,
the insurer would have a right of recourse against
the insured where owing to the default of the
latter the former has become liable to make
payment. Locking at the question from a
practical point of view, any authorised insurer
alive to his obligations and alive to the circums-
tance that it has been recognised as an authorised
insurer would, if he pursued a policy of business
honesty, at least ask the third party who has
given him notice of the action before institution
of the action to notify it and to give it particulars
of the action when instituted, but as I have
already indicated, such a course would hardly
arise for normally the assured would keep the
insurer informed of these relevant facts, but of
course in determining the question any con-
sideration of what ordinary business morality
should dictate to an insurance company cannot
and need not be taken into consideration. One
has simply to construe the provisions of the
statute. Construing the provision as I have
already indicated, there is nothing in.the section
which requires that the forum should be notified.

It would be convenient at this stage to look
at the notice itself, which was sent to the appel-
lant by the respondent, which runs as follows :—
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‘* The Manager,
The Ceylon Motor Insurance Co.,
Fort, Colombo.
Re Car No. X—4851
Dear Sir,

We are instructed by Mr. P, P. Thambugala of
Manikkawa Walauwa in Mawanella to file an action
for the recovery of Rs. 15,000 against Mr. Kodituwakku
Aratehige Stephen Percra of Mawanella being damages
sustained by our client as a result of the above car
knocking down our client on the 1st September, 1945,
by reason of the negligent and careless driving on the
part of his driver.

We are given to understand that the above car has
been insured with your company.

Our client is still under treatment and unless our
client’s claim is settled on or before the 81st instant,
we are instructed to file action against the owner of
the car,

Yours faithfully,
(8gd.) JAVASEKERE & JAYASEKERA.”
The notice specifically gives the name and
address of the plaintiff who proposes to file the
action, the name of the person against whom it
is proposed to file the action and his address,
the cause of action including specific reference to
the number of the motor vehiele and the amount

claimed. It seems to me that these are all the
particulars that the section requires to be
turnished. It is true that the notice does not

state where the action is proposed to be filed but,
as I said earlier, I do not think the phrase * notice
of action ” involves in it any content as regards
the forum where the action is to be instituted.
I am therefore of opinion that the notice suffi-
ciently complies with the requirements of the
section,

Another ground urged against the sufficiency
of the notice is said to be that the notice is not
an absolute in its terms but is vague in that it

| leaves uncertain whether the action would be

filed or not, depending on whether the claim
would be settled or not. The basis of this
this argument is that the terms of the notice are
capable of being construed as meaning that the
settlement of the claim is to be made by either
the owner of the vehicle or the insurer. I do
not think that the notice is capable as such a
construction, The intimation that the action
would be filed unless the claim was settled prior
to a particular date clearly has reference to a
scttlement being effected by the insurer and not
by the assured. That is the plain meaning of
the notice and, what is more, that is the meaning
in which the notice was understood by the insurer
himself, as is apparent from his reply P2, and
the only ground upon which he refutes the claim
made is that the insured ‘ had failed to report
the accident in terms of the conditions of the
poliey issued to him ”. In this view of the
meaning to be attached to the notice it cannot
be regarded as one involved in any ambiguity.
It is obvious that the notice intimates that unless
the insurer pays the claim action would be filed,
and that is a matter entirely within the insurer’s
knowledge, and where he does not settle the
claim he would know that the action would be
filed after the date specified. 1 therefore hold
that the notice P1 is sufficient and adequate in
terms of section 133 of the Ordinance.

For the foregoing reasons I would affirm the
judgment of the learned District Judge and
dismiss the appeal with costs.

Swan, J.

I agree, Appeal dismissed.

Present : Nacarincam, A.C.J. axp Swan, J,

DADALLE DHARMALANKARA THERO vs. AHAMEDU LEBBE MARIKKAR

8. C. No. 43—D. C. Colombo No. 5389

Argued on : 20th May, 1952.
Decided on : 21st May, 1952,

Res Judicata—Action for declaration of title—Plea of jus-tertii by defendant—Third party’s claim
dismissed in previous action—Does it operate as a bar to defendant’s plea.

Held : Where a defendant sets up a justertii, though he himself may not be claiming under that title, it will
be suflicient and competent for the plaintiff to repel that plea by showing that a judgment secured by him against the
third party operates as res-judicata as between himself and the third party.

Per NagatineaM, A.C.J.—If a person who is privy in estate to Pandula cannot be permitted to dispute the

findings in the case instituted against Pandula and to shew that Pandula was a son of Granville as against the
brothers of Granville or their successors-in-title, it seems to me that a fortiori the principle must more strongly apply
in the ease of a third party, who is not a privy in estate and he, the third party is debarred from reagitating the
questions finally disposed of by that case and shewing the contrary of what was decided in it—though the label
of res judicata cannot properly be applied. i

H. V. Perera, Q.C., with I&. I). Cosme and 0. M. Da Silva, for the 1st defendant-appellant.
C. Lhiagalingam,Q.C., with L.G. Weeramaniry and T. Parathalingam, for the plaintifl-respondent,
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The defendant appeals from a judgment of the
District Court of Colombo whereby the plaintiff
has been declared entitled to the land described
in the schedule to the plaint, of which the defen-
dant is in possession, and the defendant ordered
to be ejected therefrom and to pay damages and
costs to the plaintiff.

The appeal can be disposed of on a short
point, and I do not therefore propose to consider
the various points raised on appeal. Admittedly
the land in question belonged to one Don Hen-
drick Seneviratne, under whose last will, it is
common ground, the land was devised to his son
Granville subject to the certain conditions, of
which the only one that needs be noticed is that
on Granville’s death without children the pro-
perty was to devolve on his brothers and sisters,
subject to the proviso that if his wife survived
him she was to be entitled to certain limited
interests. According to the plaintiff, Granville
died unmarried and issueless, and thereupon the
property devolved on his two brothers Irwin and
Vincent and his sister Helena Dias, whose
interests have now been acquired by him. Gran-
ville died in 1944, The defendant has no con-
veyance in his favour but asserts that in 1934
Granville had dedicated the land to the Sangha
and delivered possession of it to him, who is a
Buddhist priest, and that he has been in pos-
session of it ever since.

The defendant, conceding that though he may
have no title himself to the land, yet says that
he is entitled to shew, as he undouhtedly is, that
the plaintiff himself, who seeks a declaration of
title, is one who has no title, and that the title
is in some third party. Iis case is that the real
title is in one Pandula, who. he alleges, is a
legitimate child of Granville, and that therefore
the conveyances in favour of the plaintiff from
the brothers and sisters or their descendants are
of no avail,

The plaintiff answers this by saying that the
two brothers of Granville instituted an action
against inter alios Pandula, claiming a declara-
tion of title to a 2/3 share inter alia in the land
in dispute and allotting to their sister Helena
Dias the remaining 1/3. In that case the plain-
tiffs expressly averred that Pandula was not a
son of Granville and that he was entitled to no
interests in the land; after trial decree was
entered in favour of the plaintiffs declaring them
entitled as against Pandula and certain others to
a 2/8 share of the land in dispute, and the judg-
ment further held that Pandula was not a child
of Granville and that the remaining 1/8 share in

| share is vested in Pandula.

the land in dispute was vested in Helena Dias,
or more properly, in Helena Dias’ heirs, as
Heclena Dias was dead at the time the decree
came to be entered.

In reply to this the contention put forward
on behalf of the defendant is that whilst a privy
in estate to Pandula claiming the land could
successfully be met by a plea of res judicaia, the
defendant is not so bound, as he is not a privy
in estate, and that therefore the matter is at
large so far as he is concerned, and that he is
entitled to shew that Pandula in point of fact
was a legitimate child of Granville and so en-
titled to the property.

No authority has been cited either in support
of or against this proposition. The matter,
therefore, has to be adjudicated upon on first
principles, If a person who is privy in estate to
Pandula cannot be permitted to dispute the
findings in the case instituted against Pandula
and to shew that Pandula was a son of Granville
as against the brothers of Granville or their
successors-in-title, it seems to me that a fortiori
the principle must more strongly apply in the
case of a third party who is not a privy in estate
and he, the third party, is debarred from re-
agitating the questions finally disposed of by

| that case and shewing the contrary of what was

though the label of res judicata
cannot properly be applied.

In regard to Ielena Dias’ title, too, the finding
that Pandula was not a child of Granville com-
pletely disposes of the contention that a 1/8
I think, where a

| defendant sets up a jus tertit, though he himself

may not be claiming under that title, it will be
sufficient and competent for the plaintiff to repel
that plea by shewing that a judgment secured
by him against the third party operates as res
judicata as between himself and the third party,
for such a judgment is the best proof that the third
party has no title as against and puts an end to
the plea. Indeed, if a contrary view be taken,
it would be obvious that the very principles
underlying the doctrine of res judicata would be
set at nought and the unfortunate result would
be that the same question would be permitted
to be litigated as many times as the number of
trespassers without title who could be found
willing and capable of interfering with a plain-
tiff’s possession.

I therefore hold that the defendant is debarred
from shewing that the title is not in the plaintiff
but in Pandula. The appeal therefore fails and
is dismissed with costs.

Swax, J.

I agree. Appeal dismissed,
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Donation—Deed conveying property absolutely subject to prohibition against sale or morlgage—

Fidel commissum.

Where by deed a donor convey ed property to donee, her heirs, executors, administrators and assignes by *
** provided that the donee should not sell or mortgage the property except to the

of @ gift absolute and irrevocable...., ...
donior’s children mentioned in the deed.

Held :
rights of ownership in the property.

Cases referred to :

wny

That the deed did not create a fidei commissum and that the donor intended to pass to the donee full

Nadarajo on Fidei commissum, pages 252—256.

Robert vs, Abagypoardene (1012) 15 N. L. R. 323.

Livera vs. Gunaraine (1914) 17 N, L.

R. 289,

Amarawickreme vs. Juyasinghe (1922) 23 N. L. R. 462,
Helfiaralehd vs. Suriaratchi (1922) 24 N, L, R. 140,

Rodrigo vs, Perera (1923)

24 N. L. R. 421,

. W. Thambiah, for the defendants-appellants.
Cyril E. 8. Perera, with T'. B. Dissanayake, for the plaintiff-respondent.

GrATIAEN, J.

A person named Dissanayake Mudianselaye-
gedera Mudiyanse was at one time the owner of
the property to which this action relates. By a
deed of donation No. 9411 of 21st I'ebruary, 1921,
(marked P1) he gifted the property to his daughter
Nonno Hamine upon certain terms and conditions
which I shall later set out. Nonno Hamine, with
the consent and coneurrence of her husband, pur-
ported by a deed P2 of 29th August, 1940, to con-
vey the property for valuable consideration to the
plaintiff, who thereupon sued the appellants for a
declaration of his rights thereto.

The appellants are the lawful children of Nonno
Hamine who has since died. Their defence is
that P2 passed no title to the plaintiff because the
deed of donation P1 in their mother’s favour
created a valid fidei commissum whereby the pro-
perty vested in them upon her death, The learn-
ed District Judge rejected this submission, and
the only question which arises upon this appeal is
whether the deed P1 created a fidei commissum
having the effect contended for by the appellants.

The deed under consideration conveyed a spe-
cified property to each of the donor’s five children
(including Nonno Hamine), each property pass-
ing in its entirety to a particular donee subject to
a life interest in favour of the donor and his wife
(both of whom are now dead), and subject also to
certain other conditions which were in each case
identical.

The conveyance of the property in d1spute to
Nonno Hamine is expressed to be in favour of her-
self, her ** heirs, executors, administrators and

assignees by way of a gift absolute and irrevocable™
Prima fucie, these words would indicate that full
rights of ownership had been intended to pass to
the recipient of the gift, unless indeed one can find
any other words in “the instrument pointing very
clearly to a diminution of the plena proprietas in
favour of someone else. Nadaraja on Fidei com-
missum, pages 252—256.

The appellants contend that there is a clear
expression in the instrument of an intention to
burden Nonno Hamine’s interest in the property
with a fidei commissum in their favour., The
words relied on in support of this argument are to
the following effect:-

“ provided that the said donees (i.e. in the
present case, Nonno Hamine) shall not sell or
morigage the said premises except to one or other
of the donees herself (i.e. in the present case,
to one of the donor’s other children mention-
ed in the document).

Mr; Thambiah reminds us, by reference to earlier
judicial pronouncements which were certainly
not easy to reconcile, that one school of thought
has construed such words as these as impliedly
creating a fidei commissum in fayour of the ** bene-
ficiaries of the prohibition against alienation ™,
Robert vs. Abaywardene (1912) 15 N. L. R. 283,
and Livera vs. Gunaratne (1914) 17 N. L. R. 289.
Another school of thought, however, seems to con-
strue such a prohibition as a nudwum praeceptum
* except perhaps to give the named beneficiaries
a right of pre-emption”. Amarawickreme vs.
Jayasinghe (1922) 23 N. L. R. 462, Hettiaratchi vs.
Suriaratchi (1922) 24 N. L. R. 140 and Rodrigo vs.
Perera (1928) 24 N, L. R. 421. It is unnecessary
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however to decide for the purposes of the present
appeal which of these alternative views is correct,
for neither interpretation would assist the appel-
lants. It is quite eclear that the words of the pro-
viso which I have quoted do not, either expressly
or by implication, indicate that the property was
under any set of circumstances intended by the
donor to pass to Nonno Hamine’s children or her
intestate heirs either upon her death or in the

event of a breach of the prohibition contained in
the deed. They are certainly not the beneficiar-
ies of the prohibition contained on the deed, and
I would therefore dismiss the appeal with costs,

GUNASEKARA, J.
I agree.

Appeal dismissed.

Present : DE SiLva, J.

SUYAMBULINGAM CHETTIAR, A. R. e al vs. PECHI MUTTU CHETTIAR

8. C. No. 207—C. R. Colombo No. 32190.

Argued on ; 20th February, 1952,
Decided on : 8rd April, 1952,

Landlord and fenant—Tenant in arrears of rent—Notice to quit—Arrears lendered before plaint
filed—1Is landlord entitled to decree for ejectmeni—Rent Restriction Act No. 29 of 1948, section 18 (1) (a).

Held : That a landlord, who sues a tenant for ejectment on the ground that he has been in arrears of rent, is
entitled to the decree prayed for notwithstanding the fact that before the action was filed the tenant tendered all arrears

of rent due up to the date of action,

Cases referred to, not foliowed : George vs. Richard 50 N, L. R, 128,

approved :

Fernandoe vs, Samaraweera 52 N. L. R. 278 44 C. L. W. 19.

H. W. Thambiah, for the plaintiffs-appellants.

C, Chellappah for the defendant-respondent.

DE Sivva, J.

This is an action for rent and ejectment. The
defendant-respondent is the tenant of the
plaintiffs-appellants of premises No. 40/53, St.
Joseph Street, Grandpass, Colombo, on the foot-
ing of a monthly tenancy. The plaintiffs came
to Court claiming rent and ejectment of the
defendant on the ground that the defendant was
in arrears of rent for the months of November
and December, 1950, and January, 1951,

The learned Commissioner after trial dismissed
the plaintiffs’ action with costs. The question
that comes for decision in this appeal is the right
of the plaintiffs to institute and maintain this
action for rent and ejectment, notwithstanding
the fact that before the action was filed the
defendant tendered all arrears of rent due up to
the date of action.

The issues framed and adopted at the trial
WeETre I—

(1) Is the defendant in arrears of rent for

the months of November and December, 1950,

and January, 1951, within the meaning of

section 18 (1) (a) of the Act?
(2) Was due notice to quit given on the
29th January, 1951, to quit at the end of

February, 19517

(3) If issues Nos. 1 and 2 are answered in
the affirmative, is the plaintiff entitled to a
decree in ejectment ?

(4) Did the defendant duly tender the rents
for the months in question ?

(5) If so, can he be said to be in arrears of

rent ?

The 2nd plaintiff-appellant gave evidence at
the trial and produced certain documents. It
was averred in the plaint that the agreement
between the parties was for the tenant to pay the
rent monthly on the first day of the succeeding
month for the previous month. The 2nd plain-
tilf-appellant who gave evidence supported the
averment in the plaint regarding the mode of
payment of the rent, - The defendant led no
evidence. The plaintiffs have proved what the
agreement was-as regards the manner of payment
of rent. It was proved at the trial that the
defendant was in arrears of rent for the months
of November and December, 1950, when on the
29th of January, 1951, the plaintiffs through
their proctor gave the defendant notice to quit
the premises at the end of February, 1951,

It would appear that on the 5th of February,
1951, the defendant sent the 2nd plaintiff a sum
of Rs. 45-60, being rent for the months of Novem-
ber and December, 1950, and January, 1951, the
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rent for each month admittedly being Rs. 15-20.
The 2nd plaintiff on the 6th of February, 1951,
received a postal order for Rs. 4560 which came
from Mr. Zaheed. This action was instituted on
6-3-51.

The learned Commissioner has answered the
issues thus :—

(1) No.

(2) Yes.

(8) Does not arise.

(4) Yes.

(5) No.

In the result the plaintiffs’ action was dis-
missed.

The Rent Restriction Act undeubtedly places
a fetter on the common law right of the landlord
to institute an action or proceedings for the eject-
ment of the tenant to which the aet applies,
unless the Board has in writing authorised the
institution of such proceedings, subject to the
proviso that the authorization of the Board shall
not be necessary in any case where rent has been
in arrear for one month after it has become due.

In the case under consideration the rents for
November and December, 1950, became due on
the 1st of December, 1950, and on the 1st of
January, 1951, respectively. The notice to quit
was given on the 29th of January, 1951. When
on the 5th of February, 1951, defendant sent the
plaintiff a sum of Rs. 45°60 by postal order being
rent for three months, he was clearly in arrears
of rent for more than a month for the months of
November and December, 1950. When the
notice to quit was sent the defendant was in
arrear of rent for the month of November, 1950,
for more than a month. The act has not taken
away the right of the landlord to terminate the
tenancy by giving the tenant the requisite period
of notice. In this case the tenancy being
monthly, a month’s notice has been given
terminating the tenancy. The tenant, whose
tenancy has been so terminated, becomes a
statutory tenant. The act gives the landlord
the right to sue in ejectment a tenant who has
been in arrears of rent for one month after it has
become due. Thus certain rights had been
created in the landlord. Can those rights be
taken away from him by the tenant without the
consent or acquiescence of the landlord ?

The Act creates certain rights in favour of the
tenant and also imposes certain obligations which
he has to fulfil. The tenant is obliged not to
allow his rent to fall into arrear for one month
after it has. become due. The violation of the
statutory duty on the part of the tenant forth-
with creates certain rights in the landlord which
unless waived by the latter, must be recognized.

To deny to the landlord the benefits which the
statute has given him under the circumstances
is certainly to place the landlord at the mercy of
the tenant.

One can coneeive of a case of a tenant being in
arrears of rent for several months, nay, years,
and only when he is threatened with a suit for
ejectment, paying the rent for the period for
which he was in arrears and thereafter continuing
to be in occupation, What then is the position
of the landlord ? :

I have been referred to Fernando vs. Samara-
weera 52 N. L. R, 278.* Basnayake, J., has thus
observed :(—

* Once a tenant commits a breach of any one of his
statutory obligations the bar against the institution of
proceedings in ejectment enforced by section 13 of the
Act is removed and there is nothing that statutory
tenant can do to regain his immunity from eviction,
His rights and obligations are governed by the statute
and immediately he violates its provisions the conse-
quences of such violation begin to flow,

For instance, if he is in arrcars of rent for one month
after it has become due the landlord becomes free to
institute proceedings in ejectment. He cannot prevent
his eviction by process of law by tendering the rent out
of time either before or after the institution of legal
proceedings. The consequences of the failure to observe
the obligations imposed by the statute cannot be
avoid’t::d by doing late what should have been done in
time .

Basnayake, J., has cited two judgments of South
African Courts in his judgment.

A contrary view has been taken by Nagalin-
gam, J., in George vs. Richard 50 N. L. R. 128. 1
find myself in agreement with the view expressed
by Basnayake, J., in Fernando vs. Samaraweera
(supra).

I hold that the plaintiff-appellants have made
out a case to entitle them to a decree as prayed
for. I answer the issues framed thus :—

(1) Defendant is in arrears of rent for the
months of November and December, 1950,
within the meaning of section 13 (1) (a) of the
Act,

(2) Yes.

(8) Yes.

(4) No.

(5) Does not arise in view of the answer to
issue No. 4.

The judgment and decree of the lower Court
are set aside and judgment is entered in-favour
of the plaintiffs-appellants as prayed for. The
defendant-respondent will pay the plaintiffs their
costs of appeal and of the trial in the Court
below.

Appeal allowed.

*44 C. L, W. p19. (Edd.)



Vol. XLVII - 17

Present : Nacavineam, A.C.J. axD Swan, J.
JAFFERJEE vs. THE ATTORNEY-GENERAL
§. C. No. 501—D. C. Colombo, No. 19869,

Argued on : 11th March, 1952.
Decided on : 17th March, 1952.

Principal and Agent—Government official contracting with plaintiff’s agent in Ceylon to indent
goods from foreign couniry on commission—Order executed and goods accepted though not consigned to
the official as agreed—Action by plaintiff as undisclosed principal against Crown Jor balance due—
Privity of contract—Plaintiff’s right to sue—Mized question of fact and law—Can it be raised for first
time in appeal.

The Government of Ceylon through the Commissioner of Co-Operative Development ' "
firm of indenting agents for certain goods to be imported from a f()relign country. Ig was aglrii?idi:?g?ﬁ?; ;Zl)t]tl l?a :atcl;al
shipment be consigned to the Commissioner, (b) that commission as usual at 4 per cent. was payable to the indenti e
firm by the Commissioner. The order was executed and the goods were aceepted by the Commissioner though ti]ug’
shipment was not consigned to the Commissioner as agreed. The Commissioner was aware and it was clear fr fm e
terms of the contract that the goods were indented from certain undisclosed principal. Plaintiff as undisclosed prinei ﬁ
sued the Attorney-General for a balance sum due on the contract. principa

Held : (1) That the plaintiff is en!:,itled to maintain this action for the recovery of his claim.
(2) ;I‘hat an qndiseloseq principal can sue upon a contract made by an agent on his behalf,
(3) That a mixed question of law and fact could not be raised in appeal for the first time.

Case referred to : Keighley Maasled & Co. vs. Durant, (1901) A. C. 240 at 261.

C. Thiagalingam, Q.C., with C. Renganathan, E. Vannitamby and Palasunderam, for the plain-

tiff-appellant.

D. Jansze, Crown Counsel, for the defendant-respondent.

Nacarineam, A.C.J.

This litigation arises out of a commercial con-
tract entered into by the Government of Ceylon.
The Commissioner of Co-operative Development
placed an order with Jafferjec Brothers of
Colombo for 100 pieces of China silk of 19—20
yards of 120—125 ounces (width 27—28") at 260
dollars per piece cx-factory Hong Kong. To
this order the following conditions were annexed :

(a) that shipment must be by the first avail-
able steamer, and
(b) that the shipment be consigned to the

Commissioner of Co-operative Development.

The contract was also subject to the following

terms : (1) that the bill was to be presented for

payment at the office of the Commissioner, and

(2) that commission as usual at 4 per cent. on

cost and freight was payable by the Commis-

sioner to Jafferjec Brothers. The plaintifl,
who executed the order, sued the Attorney-

General as representing the Crown for the

recovery of a sum of Rs. 84108 as balance due

after giving credit for all previous payments
received by him. The plaintill’s case was dis-
missed by the learned Additional District

Judge on two grounds. The first ground was

that there was no privity of contract between

the plaintiff and the Commissioner of Co-
operative Development and that therefore the
action was not maintainable. The second
ground was that the action was barred by
preseription.

I do not think there can be any doubt but that
the contract ilself was not made between the
plaintiff and the Commissioner. While that may
be true, the rights of parties cannot be adjudi-
cated upon a simple answer to that question
considered in its elementary form. The case was
presented on behall’ of the plaintiff-appellant in
the lower Court on the footing that although the
coniract was entered into by Jafferjee Brothers
with the Commissioner, nevertheless, it was a
contract by an agent on behalf of a prineipal
whose name, it was true, had not been disclosed,

The learned Additional Distriet Judge has
properly, in one part of his judgement, having
regard to all the facts proved, arrived at the
conclusion that * the plaintill was entitled to
adopt and ratify the contract made by his agent
and sue and be sued on the conlract.” This
finding Counsel for the respondent challenges
and contends that the terms of the contract do
not indicate that Jafferjee Brothers were acting
as agents. -
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I do not think the contention of learned Crown
Counsel is sound. There is ample oral testimony
which was uncontradicted and which the learned
Judge has accepted which shews that Jafferjee
Brothers were carrying on business as indenting
agents and export and import agents and that
they have had previous commercial transactions
with the Commissioner, that the Commissioner
at the time that this contract was arranged
was aware of the fact that Jafferjee Brothers
themselves were not to supply China silk but
that they were to indent for them—this fact is
clearly deducible from the terms that the price
was fixed in dollars and was to be ex-factory at
Hong Kong. Further the fact that they were
to be indented from certain undisclosed principals
is clear from the circumstance that one of the
terms of the agreement between the parties was
that the Commissioner was to pay commission
as usual at 4 per cent. on cost and freight, that is
to say, commission which an indenting agent
normally gets in the trade. An indenting agent
is no more than an agent who is known in law
as a deleredere agent. 1t is unfortunate that the
learned Judge used the word “ratify ”’ in the
passage referred to which has been criticised by
Counsel for the respondent as indiecating a con-
fusion in regard to the principles underlying
the law of undisclosed principal and agent.
Subject to this infirmity, 1 am of opinion that
the learned Judge's finding on this part of the
case is substantially right.

The learned Judge, however, took the view
that the order placed with Jafferjee Brothers was
nothing more than an offer made to them, and
that there was nothing to shew that Jafferjee
Brothers had unconditionally communicated the
acceptance of this offer either orally or in writing
to the Commissioner. Learned Crown Counsel
did not attempt to support this conclusion of the
learned Judge. There can be little doubt but
that there was a completed contract and that
the order was not an offer.

The learned Judge then proceeded to hold that
as the goods had not been consigned to the Com-
missioner there was a breach of one of the con-
ditions which have been set out at the commence-
ment of this judgment. If this view be correct,
the Commissioner then should have rejected the
goods when they were tendered to him, but on
the other hand without any objection he accepted
the documents, cleared the goods and took
delivery of them. If there was a breach of the
terms, then the proper course would have been

for the Commissioner either to have rejected the
goods or, if he accepted them, to have claimed
damages. But he has done ncither. The posi-
tion, then, is that the plaintiff, an undisclosed
principal sues upon a contract made by an
agent on his behalf. That an undisclosed prinei-
pal can sue was not challenged at the argument,
and it is only necessary to refer to the judgment
of Lord Lindley, in the case of Keighley. Maxsted
& Co., vs. Durant, 1901 A. C. 240 at 261 where he
sets out the reason for permitting a party who is
not a party to the contract to sue on it :—

** The explanation of the doetrine that an undisclosed
prineiple ean sue and be sued on a contract made in
the name of another person with his suthority is that
the contract is, in truth although not in form, that of
the undisclosed prineipal himself, Both the principal
and the authority exist when the contract is made,
and the person who makes it for him is only the instru-
ment by which the principal acts, In allowing him
to sue and be sued upon it, effect is given, so far as he
is concerned, to what is true in faet, although the truth
may not be known to the other party.”

Mr. Jansze, however, attempted to support the
judgment on another ground, namely, that there
was no proof that at the time the contract was
entered into Jafferjee Brothers had in fact the
authority of the plaintiff to act for him. This
is not a pure question of law; it is a mixed
question of law and fact. The fact was never
put in issue in the lower Court as to whether
Jafferjee Brothers had authority or not to act
on behalf of the plaintiff at the time they entered
into the contract. In fact, in view of the evi-
dence that the plaintiff is a brother of the partners
constituting Jafferjee Brothers in Colombo, it
would have been futile to have raised such a
point, and besides the judgment of the learned
Judge proceeds on the footing that Jafferjee
Brothers were in fact the agents of the plaintiff
even at the date of the contract.

The conclusion I reach, therefore, is that the
plaintiff is entitled to maintain this action.

The only other question is one of prescription
and Mr. Jansze conceded that if this view be
taken of the first question the plea of prescription
cannot be sustained.

I, therefore, set aside the judgment of the
District Court and enter judgment for plaintiff
as prayed for with costs both in this Court and
in the Court below.

SwaN, J.
I agree.

Sét aside,
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Present : Purrg, J, & Crnoxrsy, A.J.
ALLES vs. KRISHNAN AND ANOTHER
S. C. No. 407—D. C. Colombo No. 19943/M

Argued on : 28th March, 1952
Decided on : 11th June, 1952

Landlord and tenant—Landlord though not actual owner consenting to or acquiescing in improve-
ments by lenant—Owner conveying premises let to another—Attornment and payment of rent to purchaser—
Claim for compensation for improvements by tenant against landlord af the time of improvements—Who is
liable for the claim.

The 1st defendant let to the plaintiffs as landlord certain premises, owned by his mother, acting to all intents
and purposes as the owner thereof. He consented to, or at least aequiesced in improvements effected by the plaintiffs
on the footing that he was the owner of the premises let. The improvements resulted in an inerease of the Munieipal
assessment and accordingly the landlord was benelited by way of an enhanced rental.  Subsequent to theimprovements
and at the request of the 1st defendant, the plaintiffs attorned to the 2nd defendant to whom the st defendant's
mother had conveyed her title.

Plaintiffs elaimed ecompensation for improvements from the 1st and 2nd defendants jointly and severally., At
the trial the 2nd defendant, who had in turn disposed of his interests to a third party, was dismissed from the action
by consent of parties and the ease proceeded against the 1st defendant. The plaintiffs succeeded in the District Court
and the 1st defendant appealed.

It was argued for the appellant that it was the actual owner of the premises at the date of the termination of
the tenaney and vacation of the premises by the tenant, who is liable to pay compensation and not the landlord who
consented to or acquiesced in the improvements.

Held : (1) That the plaintiffs were right in making their claim against the 1st defendant as the actual owner
had nothing to do with the plaintiffs and none of them were bound by any agreement expressed or
implied between the plaintiffs and the 1st defendant.

(2) That a lessee or tenant cannot claim compensation for improvements effected with the consent or
acquiescence of the landlord from a person who does not claim through the landlord but independently
of him. ’

(3) That the plaintilfs are entitled to their claim as upon their attornment to the 2nd defendant, the
tenaney that existed between them and the 1st defendant terminated.

Per Cnoxsy, A.J.—* Despite the variety of facts and circumstances in the cases I have referred to, the principle
that appears to emerge from them is that a lessee or tenant eannot claim compensation for improvements effected with
the consent or acquiescence of the landlord from a person who does not claim through the landlord but i ndependently
of him .

Cases referred to : Costa vs. Abeykoon, 4 Balasingham’s Reports 25.
Saboor vs. Appuhamy (1916) 2 C. W. R. 186.
The Law of Landlord and Tenant in South Africa, Srd edition, pages 259 to 261.
Serooby vs, Gordon & Co. (1904) Transvaal Law Reports 937,
Lechoana vs, Clocte and others, (1923) A, D. 536.
Henderson's Transvaal Estates Ltd. vs. Bloom (1911) W. L. D. 88,
Gibson vs, Frost, 13 S. C. 169.
Wijesekere vs. Meegama, (1937) 14 C. L. W. 136.
Saysa vs. Mohideen (1914) 17 N. L. R. 279,
Muttiah vs. Clements (1900) 4 N. L. R. 158.
Mudianse vs. Sellandayar (1907) 10 N. L. R. 209.
Lebbe vs. Christie (1915) 18 N, L. R. 358.
Appuhamy vs, Silea (1891) 1 8. C. R. 71.
Mendis vs. Dawood (1920) 22 N. L. R. 115.
Dharmadasa vs., Marikkar (1926) 7 C. L. Recorder 117.
Appuhamy vs. The Doloswela Tea and Rubber Co. Lid.
Fernando vs. Menchohamy (1929) 10 C. L. Recorder 124,
De Silva vs. Perasinghe (1939) 18 C. L. Recorder 206,
Samsudeen vs. Ralim (1948) 37 C. L. W. 3. v
Justin Fernandos vs. Abdul Rahaman (1951) 52 N. L. R. 462.

E. B. Wikramanayaka, Q. C., with Arulananthan, for the defendant-appellant.
N. Kumarasingham, for the plaintiffs-respondent,
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Crorgsy, A.J.

The plaintiffs filed this action against the
defendants for the recovery of a sum of
Rs. 4,028'30, as compensation for the improve-
ments effected by them to premises No. 1086,
College Street, Kotahena, which the plaintiffs
had taken on rent from the 1st defendant. The
1st defendant filed answer denying that the
plaintiffs effected any improvements; alterna-
tively he pleaded that he was not liable to pay
for any improvements. He also took up the
position that he collected the rent of the pre-
mises, which belonged to his late father, on
behalf of his father, and after his death, on
behalf of his estate; and that he carried out
“ the necessary repairs and improvements’” on
behalf of the estate and heirs of his deceased’s
father. The 2nd defendant was made a party
on the footing that he had purchased the pre-
mises from the Ist defendant and therefore
compensation was claimed by the plaintilfs
against the defendants jointly and severally.

The second defendant’s detence was a general |

denial of the plaintiff’s claim and a plea of
misjoinder of parties and causes of action, a
plea which was raised by the first defendant
also.

At the commencement of the trial the plaintiff
wanted the second defendant dismissed from the
action. This was agreed to and the second
defendant was dismissed from the case, plaintiffs
paying the second defendant Rs. 105 by way of
agreed costs. The evidence shows that the
second defendant himself had disposed of the
property to a third party in or about May, 1948.

At the trial the position taken up by the
first defendant was that the premises at no time
belonged to him but that they belonged to his
father at the time of the commencement of the
tenancy in or about June, 1942. His father
died in 1946 and therefore the first defendnnt’s
position was that thereafter he eollected the
rents on behalf of his father’s estate. The
plaintifls’ ease was that they -were not aware at
any stage that the first defendant’s father was
the owner of the premises, and that they did
not become the tenants of the first defendant
on behalf of his father but that the contraet of
tenancy was one directly between them and the
first defendant and that they continued to be
the first defendant’s tenants till the first defen-
dant requested the plaintiffs to pay the second
defendant the rent subsequent to the second

defendant’s purehase of the premises whereupon®

the plaintiffs attorned to the second defendant
and continued to pay rent to him. It would
appear frum the first defendant’s evidence that

the deceased father had gifted the property to
the first defendant’s mother by deed of 7th
February, 1945, and that it was the mother who
later transferred the premises to the second
defendant, who in turn disposed of the property
to a third party in May, 1948. The receipt
issued by the first defendant for a sum of Rs. 100
paid by the plaintiffs as an advance, on 27th
February, 1942, has been produced. This does
not contain anything to show that the first
defendant was acting on behalf of anyone other
than himself. The District Judge found upon
the evidence that the plaintiffs had never at
any time been appraised that the premises did
not belong to the first defendant. The * to-let ™
board which was fixed on the premises before
the plaintiffs took them on rent, and which has
been produced, has the words * To Lat. Apply
Alles, Ceylon Wharfage Co., Ltd.” The first
defendant had been employed at the Ceylon
Wharfage Co., Ltd.; his father being the late
shroff of the Chartered Bank of India. In view
of this strong evidence furnished by the receipt
for the advance, the * to-let ”* board, and other
evidence in the case, the learned Judge’s finding
that the first defendant was the landlord of the
plaintiffs is correct and eannot be reversed.

It does not appear to have been disputed that
after the first defendant’s mother’s sale to the
second defendant the plaintiffs attorned to the
second defendant and paid rent to the second
defendant thereafter, 5

The learned Judge has also found that the
first defendant consented to, or at least acquiesced
in, the plaintiffs effecting the improvements in
question. Indeed it was the first defendant who
actually signed the Application to the Muniei-
pality for sanction to effect the alterations to
the premises which alterations constitute the
improvements. He has signed the form as the
“ owner ” of the premises.

We therefore find ourselves confronted with a
case where, as between the plaintiffs and the
first defendant, the latter was to all intents and
purposes the owner of the premises which he had
let to the plaintiffs as landlord, and that he
consented to or at least acquiesced in the im-
provements intended to be effected by the plain-
tiffs on the footing—as hetween the parties—
that he was the owner of the premises. As a
result of the improvements being effected the
Municipal Assessment of the premises was
increased with the consequence that the plain-
tiffs had to pay an increased rental, and that to
the first defendant himself. The result there-
fore is that whilst the tenants had the use and
benefit of the improvements themselves, their
landlord also reaped the benefit of the improve-
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ments in the shape of an enhanced rent. The
question that arises for consideration, therefore,
is whether the plaintiffs, being tenants, are
entitled to claim compensation for the improve-
ments effected by them from the person who was
their landlord at the time the improvements
were effected, or should claim them from the
actual owner of the premises to whom they had
later attorned.

It is of course not necessary that the owner
himself should be the landlord. The relation-
ship of landlord and tenant can exist between
the tenant and a third party who is not the
owner of the premises let so long as he fulfils
the obligations of a landlord by putting his
tenant into possession—I4 Ceylon Law Recorder
210. He will then be the person entitled to
receive the rent during the period of the tenancy.

It was conceded in the lower Court that the
tenant is not entitled to a jus retentionis for the
improvements effected by him. KEven a lessee
under a notarial lease is not entitled to a jus
retentionis—26 N. L. R. 97. A lessee is neither
a bona fide possessor nor a male fide possessor.
He certainly has not the possessio civilis and
therefore his claim for compensation must depend
on his possession as a lessee, because he is not
such a ‘* possessor ” as is contemplated in the
context of a claim for compensation for improve-
ments—I13 N, L. R. 193. In Costa vs. Abeykoon,
4 Balasingham’s Reports 25, this Court has held
that a tenant is not entitled to a jus retentionis
even for improvements made by agreement with
his landlord in the absence of an express or
implied term in the agreement giving him a jus
retentionis—see Saboor vs. Appuhamy (1916) 2
C. W. R. 186. The tenant in that case, however,
was in fact the lessee under a lease. Whatever
may be his pesition in regard to a tacit hypothec
it is clear on the authorities that a tenant is
entitled to claim compensation for improvements
effected by him during the tenancy provided
those improvements had been cffected by him
either with the consent or acquiescence of the
landlord. That claim however can only be made
after the tenancy has expired and the tenant
has vacated the premises. The topic is discussed,
among other authorities, by Wille in his standard
work on The Law of Landlord and Tenant in
South Africa. 8rd edition, pages 259 to 261.
Whilst it is true that Wille relies, for his state-
ment, on the placaats of 1658 and 1696 he also
relies on decisions of the South African Courts
to that effect.

Mr. Wikramanayaka, while not contesting the
proposition that a tenant would be entitled to
compensation for improvements effected with the
consent or acquiescence of the landlord strenuous-

ly pressed upon us the point of view that it was
the actual owner of the premises at the date of
the termination of the tenancy and vacation of
the premises by the tenant who is liable to pay
such compensation and not the landlord who
consented to or acquiesced in those improve-
ments. We were told that there is no direct
authority on the point amongst thz local deci-
sions. The case of Scrooby vs. Gordon & Co.,
(1904) Transvaal Law Reports 937 was relied on
by him. The question which was formulated as
being the one coming up for determination in
that case was whether a lessee was entitled, on
the termination of the lease, to be compensated
by the lessor for the value of the improvements
effected before the termination of the lease, if
before the termination of the lease the property
had been sold by the lessor to a third party.
The Court held that it was established law in
South Africa that in the absence of a special
agrecment, a lessee who annexes materials to
the soil retains his property in those materials
during the tenancy, that he can dissever and
remove those materials, before the expiry of the
lease, provided he can do so without serious
damage to the land; that at the expiry of the
lease the owner of the land at that date becomes
the owner of the materials ; that the lessee can-
not retain the leased property after the expira-
tion of the tenancy, but can recover, as compensa-
tion, the value of the materials annexed by him
to the soil with the landlord’s consent. The
Court then put itself the question as to whether
the tenant could enforce that claim for compen-
sation against the person who was the owner at
the time when the improvements had been
effected or against the person who is the owner
at the time when the lease terminates and the
lessee has to quit possession. The Court was of
the view that it is the owner at the time of the
termination of the lease who is the person against
whom the lessee could assert his right to compen-
sation, principally because where a property
which is sold is subject to a lease it is acquired
by the purchaser subject to the lessee’s rights,
The Court held that the lessee has the right to
continue in occupation of the premises as against
the purchaser, during the balance period of the
lease, subject to the due observance by him of
all the terms and conditions of the lease, and
also the right to receive compensation, on its
expiry, in respect of the materials annexed to
the soil by the lessce with the eonsent of the
original lessor. It was pointed out that this
obligation of the purchaser to pay compensation
in such circumstances is founded on the broad-
based equitable doctrine of Roman-Dutch Law,

which is capable of infinite adaptetion and
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application to the varying eireumstances and
situations that arise under the continuously
changing conditions of civilization, that * no
man shall enrich himself at the expense of
another”. The person who appeared to the
Court to be enriched was the person who was the
owner of the property at the termination of the
lease, owing to the fact that it was at the termi-
nation of the lease, and not earlier, that the
materials ceased to be the property of the lessee
(who has rot removed them earlier) and became
the property of the owner of the soil.

The case of Lechoana wvs. Cloete and others,
(1925) A. D. 536 was also relied on in support
of that proposition. In the course of his judg-
ment De Villiers, A.J.,, cites the case of Hender-
sons Transvaal Estates Lid., vs. Bloom (1911)
W. L. D. 88 as deciding that a person who bona
fide occupies land either under a mistaken
belief that he is the tenant thereof, or in the
expectation of a lease being granted to him,
(the owner consenting to such oceupation with
the intention of granting him a lease), is a tenant-
at-will and that upon the termination of his
occupation such person is euntitled to compensa-
tion for the value of the materials standing on
the premises and which the tenant has annexed
to the soil with the consent of the owner. The
report of Hendersons Transvaal Estates Lid., vs.
Bloom is not available but it appears to be the
case of a claim for eompensation against the very
person who gave his consent for the occupation.
Lochoana’s case was also concerned with a elaim
for compensation being made against the very
body of persons (viz., the Mission Society) with
whom the defendant there had dealt, and not
with any purchaser from the Mission Society.
That case therefore is not of such assistance as
is the case of Scrooby vs. Gordon & Co. (Supra).

The case which comes closest to the present
case is that of Gibson vs. Frost, 18 S. C. 169
which is referred to and distinguished in Scrooby
vs. Gordon & Co. (supra). In Gibson vs. Frost the
defendant rented the house to his daughter the
plaintiff, and boarded with her, paying for his
board. She put up a fence with his knowledge
and without his objection. He gave her to
understand that that she was to get that house
after his death. DBut in May, 1895, he trans-
ferred the property to his son. Despite the
transfer he continued to receive the rent and
treat her as his tenant whilst she regarded him
as the landlord. In December, 1895, he asked
her to vacate the premises at the end of January,
1896, as he required them for his own use. She
agreed to do so but claimed compensation for

the improvements and said that she would
remove them if he refused to pay for them.
Then the defendant for the first time said that
his son was the owner and that she could not
remove the improvements. She accordingly left
the premises and sued her father for compensa-
tion., Her claim succeeded on the footing that
she had made improvements with the defendant’s
consent. It was argued contra that she could
recover compensation only from the person who
was the owner at the date of the termination of
her tenancy because the law reserves a tacit
hypothec in favour of the lessee for such com-
pensation., After considering the effect on tacit
hypothecs, of a certain Act, the Court considered
the question even on the footing that the tacit
hypothec continued in favour of the tenant
despite the Act. The Court held that merely
because the tenant had a taeit hypothec it would
not follow that the tenant lost her personal right
of action against the landlord with whom she
had entered into the original contract of lease,
and who consented to the materials being an-
nexed before he parted with the ownership of the
property, and who during the subsistence of the
tenancy had prohibited the removal. That
personal right, it was held, she still enjoyed,
whatever real rights she might retain in respect
of the land itself. It may be that the landlord
would have had a good defence if he had proved
that, after he ceased to be the owner, and before
the termination of the tenancy, the tenant had
negligently failed to remove the materials, but
that defence could not have been raised in that
case as he had prohibited the removal. On the
evidence it was clear that when the tenaney
expired the defendant still regarded himself, and
was regarded by the plaintilf, as the landlord.
He gave notice to quit, he received the rents,
and he prohibited the removal of the materials.
Buchanan, A.J., said that it did not lie in the
defendant’s mouth to set up a transfer as, to
the very end, he acted as the landlord between
the plaintiff and himself and that it would net
be equitable to allow the defendant to shelter
himself behind the transfer. It was pointed out
that the plaintill’s position was further
strengthened by the fact that although the
defendant parted with the ownership he still
retained a usufructuary interest in the land.

It would be observed that there was a legal
nexus between the landlord (the defendant’s
father) and his vendee, who could be said to
have bought the property subject to all claims
against the former owner. Nevertheless, the
Court held that although the tenant may have
real rights as against the owner of the land by
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virtue of the transfer of the legal estate in it by
her landlord to the purchaser, she still had her
personal claims against the former owner her
father. In the present case there is no legal
nexus between Alles the defendant and either
his mother or the second defendant as neither
of these two got title through Alles but indepen-
dently of him; also, there was no consent or
acquiescence by the owner to any of the improve-
ments all of which were effected on the footing
that, as between the plaintiffs and the defendant,
the defendant was the owner of the demised
premises.,

There are local cases in our own law reports,
in addition to the case of Wijesckere vs. Meegama,
(1937) 14 C. L. W. 186, which was cited to the
learned District Judge, which have a bearing on
the questions before us. That case mainly
dealt with the classes of persons entitled to the
Jus retentionis—a question which does not arise
in this case.

In Soysa vs. Mohideen (1914) 17 N, L. R. 279
a bench of three Judges held that a lessee of one
of the fiduciaries who had agreed to pay at the
termination of the lease half the value of such
improvements as the lessec may effect, was not
entitled to claim compensation for those improve-
ments as against the fideicommissaries. The
reason for the decision was that the fideicommas-
sary claims on a title independent of the fidueiary.
Lascelles, C.J., explained that in the earlier case
of Muttiah vs. Clements (1900) 4 N, L, R. 158
and Mudianse vs. Sellandayar (1907) 10 N. L. R.
209 lessees were granted compensation as against
suecessors to the original lessors in view of the
contractual relaticn between these sucecessors in
title, against whom compensation was claimed,
and their predecessors in title, namely the
persons with whose permission improvements
had been ellected. De Sampayo, J., further
explains that Clements was granted compensa-
tion against the trustee appointed under the
Buddhist Temporalities Ordinanece, even though
Clements had effected improvements under an
informal lease taker from the incumbent whose
rights ceased upon the appointment of a trustee
under the Buddhist Temporalities Ordinance,
because the trustee appointed under the Ordi-
nance had, after his appointment, himself con-
sented to Clements improving the property.
De Sampayo, J., also observes that in Clements’
case the incumbent was in law competent to
deal with that temple property at the time he
executed the informal lease. In the present case
there is no evidence that either the defendant’s
mother or the second defendant approved of the

| improvements ; indeed, all the evidence is to the

contrary. Moreover, Alles the defendant was in
no sense legally competent to deal with the
property he rented as was the case with the
incumbent in Clements’ case. De Sampayo, J.,
refers to Scrooby vs. Gordon & Co., Ltd., (supra)
and Mudianse vs, Sellandayar (supra) and shows
- that both decisions are capable of explanation on
the footing that a successor-in-title to the lessor,
such as a purchaser from him, becomes entitled
to the rights and liable to the obligations of the
lessor. That of course would be in a case where
the lessor is himself the vendor so as to make
the purchaser a legal successor-in-title to the
lessor. The position in the present case is en-
tirely dilferent as neither the defendant’s mother
nor the second defendant were privies or succes-
sors of Alles the landlord so as to saddle either
the mother or the second defendant with the
legal liability to compensate the plaintiffs for the
improvements. Lascelles, C.J., states that a
lessee’s rights to compensation are derived from
considerations wholly different to those appli-
cable to ““ bona fide possessors ”' as lessees do not
come within the category of either * bona fide
possessors *’ or ““male fide possessors ' as those
terms are understood in the context of claim to
compensation for improvements. De Sampayo,
J., makes it clear that a lessee’s right to compen-
sation is a right resulting from contract, which
cannot be enforced as against a person who is
not a party to the contract. Applying that
basis to the present case neither the defendant’s
mother nor the second defendant nor the sub-
sequent purchaser from the second defendant
were parties to the contract between Alles the
defendant and the plaintiffs, nor were they in
any sense of the term successors-in-title to Alles
so as to be bound by any obligations of Alles.
In these circumstances the plaintilfs could not
make their claim to compensation against any
party other than Alles who alone was the other
contracting party.

Lebbe vs. Christie (1915) 18 N, L. R. 853 was a
case where a Kandyan widow leased (without
the Court’s sanction) a land belonging to her
hushand over which she had only a life interest.
That lease was accordingly not operative beyond
the period of her life and could not bind her
children by her deceased husband. Her lessee
was therefore held not to be entitled to compen-
sation for improvements as against the child of
the widow by her deceased husband. - Ennis, J.,
who dissented from the view of Wood Renton,
C.J., and Shaw, J., held that a distinction should
be made between the case of a lessee who had
not been allowed to possess for the ful: term of
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the lease and a lessee who had possessed for the
full term. But he too referred to the right of a
lessee to compensation as a right accorded to
him as a matter of contract, and then went on
to state the equitable considerations applicable
to a case where the lessee’s term of possession
was cut short and what the compensation should
bein such a case. In his view Soysa vs. Mohideen
(supra) decided that whatever rights a lessee
might have against his lessor, the lessee had no
right to claim compensation against a party who
derived title from a source other than the lessor,
in the absence of an assignment by the lessor
to the lessee of any rights that the lessor may
have to claim the benefit of the lessce’s improve-
ments as against the party ultimately entitled to
the land. Shaw, J., explained that the doctrine
of enrichment was limited to compensating a
person who is in possession of another’s property,
bona fide, and in the belief—based on reasonable
grounds—that it is his own. That invests his
possession with the character implied in the
expression “ bona fide possession * and attaches
an equity in his favour. Were the doctrine not
so limited it would appear to be unjust to an
owner of land that he should be called upon to
pay compensation to any and every person who
may have effected so-called improvements on
his property without any reference to him and
without even so much as his acquiescence. I
have already made it clear that the limited right
of a lessee to claim compensation for improve-
ments is not based on the character of his * pos_
session ”* which is neither bona fide nor male fide,
but on contract. The plaintiffs in the present
case therefore cannot be referred to the second
defendant or his successors on the principle that
the latter should not be enriched at the expense
of the plaintiffs, Those parties had nothing to
do with the rcontract (express or implied) on
which improvements were effected, nor have the

plaintiffs that * bona fide™ possession which
would have entitled them to claim compensation
against the true owner on the doctrine of en-
richment,

Bertram, C.J., who discussed this question of
a lessee’s right to compensation in his judgment
more fully in the Doloswella case—23 N. L. R.
219 and 25 N. L. R. 267—does not reach a con-
trary conclusion, in view of the two cases ot
Soysa vs. Mohideen (supra) and Lebbe vs. Christie
(supra). Garvin, J., observed that no authority
had been cited to show that an action, apart
from contract, was allowed to a lessee (in respect
of his claim for compensation for improvements)
as against a person who cstablished a claim to
the land by a title adverse to and independenf
of the lessor.

Appuhamy vs. Silva (1891) 1 8. C. R. 71 is a
case where the purchaser from the owner of the
land during whose ownership the improvements
had been effected by the monthly tenant, was
held liable to pay compensation to the tenant
on the footing that the purchaser was the legal
successor-in-title to the former owner during
whose time the improvements had been effected.
Consistently with this position Ennis and De
Sampayo, J.J., held in Mendis vs. Dawood (1920)
22 N. L. R. 115 that the fideicommissaries were
not bound by the agreement for compensation
entered into between some of the fiduciaries and
the person who had erected buildings on the
land in pursuance of that agreement with those
fiduciaries, One of the grounds of the decision
was that the fideicommissaries were not the
successors to any of the parties to that agreement,
as they derived their title from the will which
created the fidei commissum and not by succession
to the fiduciaries who were parties to the agree-
ment.

Dharmadasa vs. Marikkar (1926) 7 C. L.
Recorder 117 decided that a lessee (or assignee)
-cannot claim compensation for improvements
effected in terms of his lease, against a person
who establishes a superior right to the land than
of his lessor. No fidecommissum was involved
in the case as the persons who claimed to be

entitled to possession of the land free of any
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claims to compensation were the children of a
Kandyan by his mistress the latter of whom
had executed the lease in question during the
time when the children were minors. The
decisions in Soysa vs. Mohideen (supra), Lebbe vs,
Christie (supra) and Appuhamy vs. The Dolos.
wela Tea and Rubber Co., Lid., were applied.
Fernando vs. Menchohamy (1929) 10 C. L. Re-
corder 124 was also a case where the principl®
that a lessee is not entitled to compensation as
against the real owner who vindicates his title
as against the lessor, was reaffirmed.

Finally in De Silva vs. Perasinghe (1939) 18
C. L. Recorder 206, Soertsz, A.C.J., with whom
De Kretser, J., agreed, had to consider a claim
for ecompensation for necessary improvements
effected by a tenant with the landlord’s consent,
The Acting Chief Justice compares and contrasts
the position of improving tenants with bona fide
and male fide possessors who effect improve-
ments, and states that a lessee’s or tenant’s
position is equiparated to that of a bona fide or
male fide improver according as to whether he
has improved the property with or without the
consent of the landlord, and points out that
whatever controversy there may be amongst the
Roman-Dutch Law writers on the question
whether a lessee or tenant is entitled to claim
compensation from any party seeking to recover
possession from him, or only from his lessor or
landlord, the matter had been set at rest so far
as Ceylon is concerned by the two divisional
bench decisions in Soysa vs. Mohideen (supra)
and Lebbe vs. Christie (supra). In the case before
him the plaintiffs were entitled to the property
in question by right of inheritance from their
father, a Kandyan. The property was acquired
property and so the plaintiffs’ mother was en-
titled to enjoy the income from it in order to
maintain herself during her life. During the
period of that right the defendant entered into
occupation of the premises which he improved.
Those improvements had been effected without
the consent of the plaintiffs’ mother, According
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to the view taken in South Africa the defendant’s
position there was similar to that of a negotiorum
gestor and he would be compensated quasi-ex-
contractu ; but as between the plaintiffs and the
defendant there was no contract whatsoever,
express or implied or constructive. The plain-
tiffs got their title quite independently of their
mother and therefore it was held that the defen-
dant could not elaim compensation as against
the plaintiffs, whose source of title was by
inheritance from their father,

Despite the variety of facts and circumstances
in the cases I have referred to, the principle that
appears to emerge from them is that a lessee or
tenant cannot claim compensation for improve-
ments effected with the consent or acquiescence
of the landlord from a person who does not
claim through the landlord but independently of
him. In the present case there cannot be any
question but that the title of the second defen-
dant was quite independent of and not at all
derived from the defendant Alles and therefore
the plaintiffs could not have claimed any com-
pensation for their improvements from the
second defendant whose predecessor-in-title, the
first defendant’s mother, also had nothing to do
with the improvements and neither of whom
were bound by any agreement expressed or
implied between the plaintiffs and the first
defendant.
to and had nothing to do with the plaintiffs and
neither of them were bound by any aets or
conduct of the first defendant. The plaintiffs
were therefore in my opinion right in making
their claim to compensation for improvements
as against the first defendant.

Both of them were perfect strangers

It was argued that in any event a lessee or
tenant can claim compensation only at the
termination of the tenaney and upon his quitting
It was said that here the plaintiffs
were still in occupation of the premises at the
date of this action and therefore not entitled to

the premises.

claim compensation. But there is evidence that
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the plaintiffs attorned to the second defendant
who thereafter continued to receive rent from

sent to the defendant upon his selling the pre-
mises, and that that result was brought about

even though the defendant ignored the notices
he received from both the landlord and the
purchaser. That a new tenancy comes into
existence upon the attornment is also apparent
from the judgment of Gratiaen, J., in the case
of Justin Fernando vs. Abdul Rahaman (1951)
52 N. L. R. 462.

The conclusion I have arrived at is that the
plaintiffs were correctly awarded compensation
as against the first defendant and the appeal
should therefore be dismissed with costs.

the plaintiffs. I am of the view that upon the
attornment the tenancy that existed between
the plaintiffs and the first defendant termirated.
One may even say that there was a notional
vacation of the premises as far as the first defen-
dant was coneerned, and a resumption of posses-
sion under a new tenancy as between the plain-
tiffs and the second defendant. I would accept
the view of Basnayake, J., in Samsudeen vs.
Rahim (1948) 37 C. L. W. 3, where it was held
that the status of landlord and tenant that
existed between the vendor, who was the land-

lord, and the defendant, who was the tenant, PurLr, J.

I agree.

terminated by the notice which the landlord had Appeal dismissed with costs.

Present : GrATIAEN, J & PurLg, J.
THE ARCHBISHOP OF COLOMBO vs. DON ALEXANDER
8. C. No. 168—D. C. Colombo No. 4483/L

Argued on : 24th January and 4th March, 1952,
Decided on : 24th March, 1952,

Fidei commissum—Plaintiff’s claim to property under a clause of last will—Clause alleged to create
fidei commissum binding four generations—Last will with three subsequent codicils admitted to probate—
Contents of codicils not proved by plaintiff—Principles of construction of a will creating fidei commissum—
Jus accrescendi.

The plaintiff claimed title to a share in a property which the defendant and his predecessors had possessed ut
dominus for over half a century. He based his claim on the provisions of a clause in the last will of one Saviel Dias
dated 30th August, 1807, which, he submitted, created in respect of the property “ a valid fidei commissum in perpetual
succession binding on (the immediate devisees) and then descendants to the fourth degree of succession ™, thereby
defeating defendant’s preseriptive title. In the testamentary proceedings of Saviel Dias’ estate in 1811, the last will
together with three subsequent codicils had been admitted to probate, but in the present action only the third eodicil

(the other two codicils being missing) was produced without a translation for the limited purpose of identifying the will.

Clause 21 of the will is as follows :—

“ The testator bequeaths beforehand to his three children (name) and likewise to the two children of the
testator’s deceased daughter Louisa Dias, named Francisca Waniappu and Louisa Wanniappu......... (the
property is here described)......... with the wish that not only must the said portion of the garden and the paddy
field remain unsold in order that all his abovementioned children and grandchildren might enjoy the profits there-
from, to wit : a quarter each by the three first named ones and one quarter by the two last named ones or
one-eighth of the whole by each of the two, but also if one of the said children or grandchildren of the testator
should happen to die without leaving lawful descendanis behind, then his or her share musi devolve to the festalor’s
other cluldren and grandchildren who are alive.”

On behalf of the plaintiff it was submitted (a) that the testamentary direction that the property must * remain
unsold ”* amounted in this context to a real (as opposed to a personal) prohibition against alienation, indicating an
intention that the property should never pass out of the family of the immediate devisees and their lawful descendants,
and (&) that in accordance with the principles laid down by the Privy Council in Tillekeratne vs. Abe%asekere (2 N. L. R.
813) there was a single bequest to five persons of a property which was intended, not expressly but by necessary impli-
cation to be burdened with a fidei commissum in favour of a successive series of their descendants,
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On behalf of the defendant it was submitted (a) that the will does not represent the complete testamentary
instrument because the plaintiff’s failure to prove the contents of the codicils made it impossible for a Court of law to
decide that Saviel Dias’ final testamentary disposition of the property was exclusively contained in the provisions of
Clause 21 of the will ; (b) that in any event Clause 21 did not create a valid fidei commissum and certainly not a multiplex
Jidei commissum.

Held : (1) That in the absence of proof by the plaintiff of the contents of the codicils admitted to probate, it

(2)

(3)

cannot be concluded that Clause 21 substantially expresses the final testamentary intentions of Saviel
Dias as to the devolution of the property, and therefore the plaintiff's claim fails ab initio.

That Clause 21 did not create a valid fidei commussim and that the testator intended the appropriate
shares in the property to vest absolutely, and without further restrictions, in each institute (or his
substitute, as the case may be).

That the words * wish ™', ** remain unsold ”, in Clause 21 either by themselves or in relation to the
rest of the language do not afford convineing evidence of an underlying intention to conserve the
property perpetually for the benefit of succeeding generations of the family concerned, on the con-
trary the primary object of the prohibition, is expressly to ensure the enjoyment of the profits by
the five persons named as devisees and no one else.

That the principle of jus accrescendi does not apply because there is a clear disposition by the testator
of a specilic share to each of the named institutes indicating very clearly a separation of interests
which immediately raises a presumption against accrual.

That even if it be legitimate to interpret the words under consideration as creating a fidei commissum
the will unequivocally provides for one grade of fidei commissaries. Clause 21 does not create * a
recurring or multiplex fidei commissum circulating as it were throughout the family.

Authorities cited : Douglas-Menzies vs. Umphelby (1908) A. C. 224,

Hellier vs. Hellier (1884) 9 P. D, 237,

Cutto vs. Gilbert 9 Moo. P. C. 131.

Dickinson vs. Stidolp 11 C. B. (N. S.) 354.

Sugden vs. Lord St. Leonards 1875—6 L. R. 1 P, D. 154.
Tillikeratne vs. Abeysekera 2 N. L. R. 313.

Gordon Bay's Eslates vs. Smuls ef al 8. A, (1923) A, D. at p, 163,
Lint vs. Zipp (1876) Buch. 181.

Egz Parte Zinn (1941) W. L. D, 7.

Nel vs. Nel's Execufors 8 S. C. 189,

De Jager vs. De Jager 25 S, C. 703 at p. 712.

Brils vs. Hopkinson (1923) A, D. 492.

Voet, 28-6-3 ; 36-1-28.

Van Wyk's Trusice vs. Van Wyk 13 8. C. 478.

Ex Parte Bosch (1943) C. P. D. 369.

Ly Parte Kops and others (1947) 1 5. A. L. R. 155.
Voet, 86-1-72 ; 28-6-3 ; 36-1-28.

Steyn, Wills, p. 61.

T. Nadarajah, Fidei Commissum, p. 804 (Note 20),

N. E. Weerasooriya, Q.C., with G. T. Samarawickreme and Vernon Wijetunge, for the defen-

dant-appellant,

H. V. Perera, Q.C., with C. Thiagalingam, Q.C., and J. M. Jayamanne, for the plaintiff-res-

pondent,

GRATIAEN, J.

This is an appeal by the defendant, who is the

does not arise for consideration on the present
appeal,

Archbishop of Colombo, against a judgment of
the Additional District Judge of Colombo declar-
ing the plaintiff entitled to an undivided 1/6
share of certain premises in Colombo hereafter
described for convenience as °* the Madampitiya
property .

The plaintiff claimed undivided shares in the
Madampitiya property as well as in certain other
premises under a deed of purchase in his favour
dated 8rd November, 1941. His claim against
the defendant in respect of the other premises
has been rejected by the learned trial Judge and

Admittedly the defendant, and those under
whom he claims, had continuously possessed the
entirety of the Madampitiya property wt dominus
for over half a century, and under normal cir-
cumstances the plaintiff’s claim would for this
reason be barred by the provisions of section 3 of
the Prescription Ordinance. e ‘seeks, however,
to defeat this plea of prescription by tracing the
legal title of his vendors to the provisions of
clause 21 of the ““last will and testament ” Pl
dated 30th August, 1807, of a gentleman named
Saviel Dias who thereby, in the plaintiff’s sub-
mission, created in respect of the Madampitiya
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property “a valid fidei commissum in perpetual
succession binding on (the immediate devisces)

and their descendants o the fourth degree of

succession .

Mr. Weerasuriya concedes that if the plaintill’s
legal title is in fact derived from clause 21 of the
will P1 and if the provisions of clause 21 did
create a valid fidei commisum which was elfectual
under the Roman Dutch Law for four generations,
the defendant’s plea of prescription must fail by
a very short period of time, Mr. H. V. Perera
admits, on the other hand. that the plaintiff’s
claim is very clearly barred by prescription unless
a multiplex fidei commisum such as his client
contends for had been created by clause 21. It
therefore follows that the present appeal must
depend upon the applicability and the proper
interpretation of clause 21 of the last will P1.

The defendant’s position may be summarised
as follows :—

(1) that P1 does not vepresent the complete
testamentary instrument in respeet of which pro-
bate issued when Saviel Dias Pulle died in 1811,
because P1 fogether with three subsequent codicils
had been admitted to probate in testamentary
action No. 1804 of this Court; and that the
plaintiff’s failure to prove the contents of those
codicils makes it impossible for a Court of law
to decide that Saviel Dias’ final testamentary
disposition of the Madampitiya property was
exclusively contained in the provisions of clause
21 of P1;

(2) that, in any evenl, clause 21 did not
create a valid fidei commissum of any kind, and
certainly not a multiplex fidei commisum, effec-
tual under the Roman Dutch Law for four
generations, such as is admittedly essential to
combat the defendant’s plea of prescription in
these proceedings.

With regard to the first of these contentions, it
is manifest, upon an examination of the proceed-
ings in the testamentary proceedings of 1811 re-
lating to Saviel Dias’ estate (P9), that after the
exceution of P1 he had executed as many as
three codicils two of which are now stated to be
missing. The third codicil, written in the Dutch
language, wes produced at the present trial with-
out a translation as part of plantiff’s case for the
limited purpose of identifying the carlier will P1
by reference to certain markings on the docu-
ments concerned., In the result, the contents of
the three codicils have not been proved even by
secondary evidence,

In this state of the evidence, ean it be said that
the plaintiff has satisfactorily established that
clause 21 of the last will P1 represents the final
testamentary disposition of Saviel Dias in respect
of the Madampitiya property? ‘ When a man
leaves not one but several testamentary writings,
it is the aggregate or the nett result that con-
stitutes his will, or, in other words, the expression
of his testamentary wishes. The law, on a man’s
death, finds out what are the instruments which
express his last will. If some extant writing be
revoked or is inconsistent with a later testamant-
ary writing, it is discarded. But all that survives
this scrutiny forms part of the ultimate will or
elfective expression of his wishes about his
estate.” Douglas-Menzies vs. Umphelby (1908)
A. C. 224,

It is important to bear in mind that this action
is concerned with the investigation of title to
immovable property and not with a preliminary
application for probate in respect of an estate of
which that property had formed a part. Had
this been the original testamentary proceeding
where the later codicils were proved to be missing
at the time when probate was applied for by
Saviel Dias’ executors, it may well be that the
Court would (in the absence of clear proof that
the terms of P1 had been revoked or altered by a
subsequent testamentary instrument) have been
justified in admitting P1 alone and in its entirety
to probate. Hellier vs. Hellier (1884) 9 P. D. 237.
For P1, at any rate at the time of its execution,
did completely express the testamentary wishes
of Saviel Dias, and the burden of proving that all
or any of its provisions had been subsequently
revoked by a missing will or codicil would there-
fore have been on the party who alleged “a
difference of disposition ”. Cutto vs. Gilbert, 9
Moo, P. C. 181. As Williams, J. declared in
Dickinson vs. Stidolp 11 C. B. (N. S.) 854, “a
subsequent will (or codicil) is no revocation of a
former one if the contents of the subsequent will
(or codicil) are not known—the law is the same
even if the later will be expressly be found to be
different from the former, provided it be unknown
in what the difference consists ™.

To my mind, however, the present problem
stands on an entirely different footing. The stage
of admitting the complete and final testamentary
instrument of Saviel Dias to probate has long
since passed, and all that we know is that probate
had issued in 1911 on the basis that the testator’s
final wishes were expressed not in P1 alone but
in four testamentary writings of which P1 forms
only a part. As I understand the problem of
interpretation which is now before us, our duty
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is to ascertain the comprehensive effect of the
judicial order for probate entered in the testa-
mentary proceedings in 1911, and T find it im-
possible, upon the evidence before me, to say one
way or the other whether the terms of clause 21
of P1 were revoked, altered or left unaffected by
the subsequent codicils which had also been
admitted to probate as expressions of Saviel
Dias’ testamentary intentions.

As far as the present action is concerned, I take
the view that the burden was on the plaintiff to
prove that the Madampitiya property which
formed part of Saviel Dias® estate had upon his
death devolved on certain specified devisees sub-
ject to the conditions laid down in clause 21 of
P1. If we regard P1 and the subsequent codicils,
read together. as a single tsstamentary instrument
which had been admitled to probate I do not see
how the plaintiff could have succeeded except by
proof, at least by secondary evidence, that the
missing parts of the * aggregate or nett result
of the testamentary instruments admitted to
probate did not alter the provisions of clause 21
which, in the present state of the evidence, only
reveals an incomplete picture. In the absence of
such proof, I cannot conclude that clause 21
substantially expresses the final testamentary in-
tentions of Saviel Dias as to the devolution of the
Madampitiya property. Vide Sugden vs. Lord St.
Leonards, 1875-6, L. R. 1, P. D. 154. If this be
so, the plaintiff’s elaim fails ab initio, but, should
I be wrong in so deciding, I shall proceed to con-
sider whether in any event the provisions of
clause 21 can properly be construed as having
created a multiplex fidei commissum.

Clause 21, on which the plaintiff relies, is in the
following terms :

*“The testator bequeaths beforehand to his three
children Maria Dias wife of Philippu Brito, Anthony
Dias and Nicholas Dias and likewise Lo the two children
of the testator’s deceased daughter Louisa Dias, named
Francisea Waniappu and Louisa Waniappu...... (the
property is here described)......with the wish that not
only must the said portion of the garden and the poddy
field remain unsold in order that all his abovementioned
children and grandehildren might enjoy the profits there- .
Jrom, to wit: a quarter each by the three first named
ones and one-quarter by the two last named ones or one
cighth of the whole by each of the two, but alse if one of
the said children or grandchildren of the testalor should
happen to die withoul leaving lawful descendants behind,
then his or her share must devolve to the lestalor’s other
children and grandchildren who arve alive.”

The learned District Judge took the view that
this clause created “a valid fidei commisum in
favour of the lawful descendants of the devisees
for the full term allowed by law, that is, for four

generations ’. Unfortunately, the grounds for
this decision have not been fully elucidated.

The main submissions on behalf of the plaintiff
in support of the judgment under appeal were (a)
that the testamentary direction that the property
must * remain unsold "’ amounted in this context
to a real (as opposed to a personal) prohibition
against alienation, indicalting an intention that
the property should never pass out of the family
of the immediate devisees and their lawful des-
cendants ; and (b) that, in accordance with the
principles laid down by the Privy Council in
Tillikeratne vs. Abeysekera 2 N. L. R, 313, there
was a single bequest to {ive persons of a property
which was intended, not expressly but by neces-
sary implication, to be burdened with a fidei
eommissum in favour of a successive series of their
descendants,

It is convenient at the outset to examine the
general principles upon which a Court of law
should approach the question whether any parti-
cular will creates a fidei commissum, and if so,
whether such fidei commissum operates as a re-
eurring or multiplex fidei commrssum. Upon a
consideration of the authorities, the ecardinal
rules which govern every case are to the following
effect :

(1) the main duty of the Court is to ascertain
the intention of the testator as expressed in the
instrument, and ** to this rule, all other canons
of construction must give way . Voel 86-1-72;
Gordon Bay's Estates vs. Smuts et al, S. A. (1928)
A. D. at page 163. (For this reason, “a decision
as to the construction of one instrument is not
of mmuch assistance in construing another, the
language of both not being the same ) ;

(2) in case of doubt or obscurity, the con-
struction should be adopted which imposes the
least burden on the instituted heir; when,
therefore, a person is instituted as heir, a clear
expression of the testator’s intention is required
to deprive him of or diminish his rights as such
heir, so that if other persons are mentioned in
the instrument as heirs “ upon his death *’, the
fair construction is that they are to be sub-
stituted as his heirs only if the instituted heir
predeceases the testator. Lint vs. Zipp (1876)
Buch. 181, In other words there is a recog-
nised presumption in favour 'of direct and
against fidei commissary substitution whenever
there is a reasonable doubt as to the testator’s
intention. (This does not mean, of course,
that mere difficulty in ascertaining such inten-
tion would necessarily create such a doubt,
ex parte Zinn (1941) W. L. D. 7).
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(8) even if the presumption in favour of
direct substitution be removed by a clear ex-
pression of the testator’s intention to that effect,
the Court should incline to the view which
imposes the least burden or restrictions on
alienations on the fidei commissary substitute,
because there is an additional presumption, in
the absence of a clearintention to the contrary,
against a mwultiplex fidei commissum created
for the benefit of succeeding generations, Nel
vs. Nel’s Executors, 8 5. C. 189 ; De Jager vs.
De Jager 25 S. C. 703 at page 712 and Brits vs,
Hoplinson (1928) A. D. 492,

I now proceed to examine the language of
clause 21 in the light of these cardinal prineiples,
and in doing so I am prepared to assume in
favour of the plaintiff that the word * wish ™
which qualifies the bequest to the testator’s three
children and two grandchildren connotes in its
context an imperative direction rather than a
merely precatory exhortation. Moreover, the
direction that the property should * remain un-
sold ” does, in a sense, impose a feal prohibition
against alienation, but only for the purposes and
to the extent indicated in clause 21. I find it
impossible, however, to accept the further sub-
mission that these words either by themselves or
in relation to the rest of the language afford con-
vincing evidence of an underlying intention to
conserve the property perpetually for the benefit
of succeeding generations of the family concerned.
Nadarajah on fidei commiswm, page 104. On the
contrary, the primary object of the prohibition is
expressly to ensure the enjoyment of the profits
by the five persons named as devisees and no one
else. Indeed, it is possible (although I do not
decide) that the direction against a sale of the
property was addressed merely fo the executors of
the will requiring them to avoid, if possible, a
sale in the course of administration for the pay-
ment of debts which would thereby frustrate the
* pre-bequest . For the disposition *° before-
hand ”’ in clause 21 is a * pre-bequest ”’ which
takes priority over other dispositions, vide Steyn
on Wills, 61.

To pass on to the next submission urged on the
plaintiff’s behalf, T am quite unable to agree that
the words of clause 21 provide scope for the
operation of the jus accrescendi principle eluci-
dated in Tillizeratne vs. Abeyesckere (supra). For
in the joint will which was there interpreted * the
bequest was not in the form of a disposition of a
share of the whole to each of the institutes, but
of a gift of the whole to the institutes jointly, with
benefit of successorship, and with substitution of
their descendants . In the present case, by way

of contrast, there is a clear disposition by the
testator of a specific share to each of the named
institutes, indicating very clearly a separation of
inierests which immediately raises a presumption
against accrual. I find no indication in other
parts of the will sufficient to negative this pre-
sumption—uide the authorities cited in Nadarajah
p. 304 (Note 20).

There remain for consideration the words *° but
also if one of the said children or grandchildren
should happen to die without leaving lawful des-
eendants behind, then his or her share must
devolve to the testator’s other children and grand-
children ”. This is the only passage in which
express reference is made to ** the lawful des-
cendants ”’ of the devisees. The interpretation
relied on by the defendant is that these words
merely provide for the direct substitution of an
heir should any particular dewisee predecease the
testator—in which event the substituted heir
would be either a “ descendant ™ (if alive) of the
firstnamed institute or, should no such * des-
cendant >’ be available to be substituted, the
other named institutes who are still alive. There
is much to be said for this view. 1 appreciate
that gramatically the words * should happen to
die 7 are not necessarily limited in point of time,
but the South African Courts, in construing
similar words, have often applied the presumption
in favour of direct as opposed to fidei commissary
substitution. For instance, in Lint wvs. Zipp
(supra) a testator nominated his son to be his
“gole and universal heir, and on his death his
lawful descendants by representation . De Villiers
C.J. held that, upon the son being alive to accept
the inheritance, his descendants could not there-
after claim the property by vight of fidei com-
missary succession, Voet. 28-6-3 and 36-1-28, In
Van Wyk's Trustee vs. Van Wyk 18 S. C, 478, the
will under consideration contained words very
similar to the language of clause 21 with which
we are now concerned. The testator directed
that “in case one of the shareholders should
happen to die, his share shall devolve upon his law-
ful heir . The Court decided that ** the wording
was more appropriate to a predecease of the testa-
tor, or at the least doubtful 7, and the presump-
tion against fidei commissary substitution was
accordingly applied. Similarly, it was decided
in ex parte Bosch (1948) C. P. D. 369 that the
presumption in favour of direct substitution ecan
only be displaced by indications in the will * of
so cogent a character as to leave no real doubt
in the mind of the Court”. In other words,
there must be * asufficiently clear balance of
probability in favour of fidei commissary substi-
tution ”, It seems to me that this is the proper
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approach to a problem where the language of a
will is found to be capable of either construction—
i.e. of direct or fidei commissary substitution. I
therefore take the view that clause 21 did not

_create a valid fidei commissum, and -that the

testator intended the appropraite shares in the
Madampitiye property to vest absolutely, and
without further restrictions, in each institute (or
his substitute, as the case may be). Putting the
matter at its very lowest, I am unable to say
that there is no real doubt upon the point, and
the presumption in favour of direct substitution
must therefore prevail, vide also Ex parte Kops
and others (1947) 1 S. A. L. R, 155.

I desire to state in conclusion that, even if it
be legitimate to interpret the words under con-
sideration as creating a fidei commissum, the will
unequivocally provides for only one grade of fidei
commissaries. There is certainly no justification
for holding that clause 21 creates * a recurring or
multiplex fidei commissum, circulating as it were
throughout the family ”. As Voel points out
(86-1-28), it must not be readily be assumed
that the testator intended by means of several
degrees of fidei commissary substitution to burden
for all time those who were included in the family,

and thus, contrary to the nature of ownership,
to debar them of the right of making an un-
fettered disposition of the property they had
acquired ’. On this issue the case presents no
difliculty to my mind, and there is really no need
for resorting to the presumption against the
creation of a multiplex fidei commissum. The will
of Saviel Dias contains no words which are capable
of the construction relied on by the plaintiff,

It was suggested by Mr. Perera in the course
of the argument that some of the members of
Saviel Dias’ family had in the course of their
dealings with each other acted upon the footing
that clause 21 created a multiplex fidei commissum
I do not see how this circumstance can alter the
true legal position. For the defendant and his
predecessors have continuously enjoyed the pro-
perty on the basis of full ownership unfettered by
any restrictions,

For the reasons which I have set out, I would
allow the defendant’s appeal and order that a
decree be entered dismissing the plaintift’s action
with costs both here and the Court below. In
the view which I have taken, the plaintiff’s cross-
appeal necessarily fails, and must be dismissed.

IN THE COURT OF CRIMINAL APPEAL

Present :

GRATIAEN, J. (President), GUNASEKARA, J. & DE Sinva, J.

REX wvs. (1) J. M. KIRIWANTHIE, (2) K. MALHAMY

Appeal No. 44 of 1951 with Applications Nos. 59-60 of 1951

§. C. No. 3—M. C. Nuwara Eliya, No. 4874

Argued on : 9th & 10th July, 1951

Reasons decided on

18th July, 1951

Court of Criminal Appeal—Defence counsel’s undue attack on credibility of prosecution witness—
Comment by trial Judge on counsel’s conduct in his summing-up—Does it cause prejudice.

Where in a trial for murder the trial Judge expressed the view in his summing up to the jury, that the defence
Counsel, in attacking the eredibility of the main witness for the prosecution, had exceeded the bounds of decent advo-
ciey and it was urged in appeal that the jury might have been unduly influenced by the strong views of the Judge on

the improper conduct of the counsel.

Held : That in the circumstances of this case, the Judge was merely giving strong expression to his own opinion
of the witness’ eredibility and of the criticisms of the defence Counsel, and had made it clear to thé jury that they

were not bound by his opinion.

Per GraTiaew, J.—If, in this connection, the lawyer for the defence is so unwise, in the course of his final speeeh
to the jury, as to make statements of fact unfavourable to a witness which are not borne out by the evidence in the
case, we do not doubt that it is the duty of the presiding Judge in his summing-up to remove the effect of such improper

statements.

This process might well involve some criticism of the conduct of the lawyer concerned.
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M. M. Kumarakulasingham with J. G. Jayatilicke and J. C. Thurairatnam, for the accused-

appellants.

R. A. Kannangara, C. C., for the Attorney-General.

GRATIAEN, J.

The appellants were jointly tried for the murder
of J. A. Podisingho, which offence was alleged to
have been committed on 5th November, 1949.
Podisingho had been employed since Oectober,
1948, as a lorry driver on an estate in which the
witness D. Manikkam was acting as superintend-
ent during the relevant period. The Crown alleges
that on 5th November, 1949, Podisingho left the
cstate in order to visit his wife, and that in the
course of that journey he was waylaid and
murdered by the appellants.

The case against the appellants was based
almost entirely on circumstantial evidence.. The
evidence that Podisingho, who had admittedly
been away from the estate on leave at the end of
QOctober, had returned to the estate on November
2nd and worked there until November 5th on
which date he once again left the cstate with
Manikkam’s permission, formed a vital link in
the case for the prosecution. These facts were
deposed to by the witness Manikkam. The
learned presiding Judge made it very clear fo the
jury that the credibility of Manikkam was there-
fore a question of fundamental importance for
their consideration. Indeed, he specifically direct-
ed them that if they entertained rcasonable
doubts as to the truth of his evidence, the case
against the appellants necessarily broke down, as
the rest of the evidence was insufficient to
establish their guilt.

It is not surprising that in these circumstances
the credit of Manikkam was vigorously attacked
by the defence in the course of the trial, and the
learned Judge charged the jury at some length

and in considerable detail with regard to the |

various points on which Manikkam’s evidence
was challenged. It so happened that in this
connection the learned Judge appears to have
taken the view that the lawyer who appeared
for one of the appellants had in some respects
exceeded the bounds of decent advocacy in the
manner in which he attacked Manikkam’s in-
tegrity and reliability as a witness of truth. This
opinion was communicated to the jury in the
course of the.summing-up, and at one stage the
learned Judge indicated to them that it might be
his duty, whatever the result of the case, to
consider whether disciplinary action should be
taken against the lawyer in question. That, of
course, was a matter with which the jury were
not conccrned.

Learned Counsel for the appellants does not
suggest that the conviction was bad for mis-
direction as to the law or as to the evidence. He
complains however that the trial was unsatisfac-
tory beecause, in considering for the purpose of
their verdiet the fundamental question as to the
credibility of the witness Manikkam, the jury
might well have been unduly influenced by the
very strong views expressed by the learned Judge
on an allegedly extraneous matter, namely, the
impropriety imputed to the lawyer who had
attacked this witness. We are unable to accept
this submission. It is quite impossible, and we
do not presume, to lay down any hard and fast
rule as to how a Judge should control the pro-
ceedings in a criminal trial over which he presides.
When the credit of a prosecution witness has been
attacked, or when specific allegations have been
made against him by way of defence, it may well
be proper in some circumstances and indeed
necessary to point out to the jury that certain
of these criticisms or allegations have not been
substantiated by evidence. 1If, in this connection,
the lawyer for the defence is so unwise, in the
course of his final speech to the jury. as to make
statements of fact unfavourable to a witness
which are not borne out by the evidence in the
case, we do not doubt that it is the duty of the
presiding Judge in his summing-up to remove
the effect of such improper statements, This
process might well involve some criticism of the
conduct of the lawyer concerned.

In the context in which the lawyer's conduct
was criticised in the present case, we have come
to the conclusion that the learned Judge was
merely giving strong expression to his own
opinion as to Manikkam’s eredibility and as to
the weight which he personally attached to the
ceriticisms offered and the allegations made
against the witness. At the same time, the
learned Judge had made it very clear to the jury
that they were the sole judges onll questions of
fact, and that they were in no way bound by his
opinions on such questions. For these reasons
the Court was of the opinion that the grounds of
appeal relied on by the appellants must fail and
that the convictions must be affirmed., We
accordingly made order dismissing the appeals.
My judgment records the rcasons for our decision,

Appenls dismissed.
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Present : GRATIAEN, J. & GUNASEKARA, J.
A. R. WEERASURIYA vs. A. M. M. FUARD
S. C. No. 387/M—D. C. Colombo No. 18596/M

Argued on : 14th May, 1952
Decided on : 27th May, 1952

Proctor and client—Appellant induced to lend money on inadequate security—Material eir-
cumstances relating to inducement not fully diselosed by respondent, appellant’s proctor—Action by
appellant against respondent for loss on the ground of breach of duty—Duty of proctor to client—
Nature of—Principles governing fiduciary relationship.

The appellant sought to invest a sum of money on a mortgage through the respondent, his proctor, who had
negotiated such investments previously for him. He was induced to loan the money to one Samaratunga on a primary
mottgage of his ** Panwila 7 property and a secondary mortgage of his * Fincham’s Land ”, on statements made by
the respondent’s brother Samsudeen, an “ unlicensed broker ” as to the nature of the security and the integrity of
the borrower, which were false, but which Samsudeen represented to the appellant as having been endorsed by the
respondent.

At the time of the loan there was a hypothecary decree for Rs. 4,900 in respect of the Panwila property in
favour of the respondent’s cousin Naina Marikar and Fincham’s Land was subject to a primary bond in favour of
Moolchand for nearly Rs. 44,500 and to a secondary bond for Rs. 6,000 in favour of respondent’s brother Samsudeen
and respondent’s wife. Out of the sum of Rs. 15,000 ient by appellant to Samaratunga Rs. 4,500 was paid to respondent’s
cousin Naina Marikar and Rs. 6,000 to respondent’s brother and wife. In an action to recover the loan, the appellant
ultimately was able to realize on]v a sum of Rs. 2,250 from Samaratunga.

The appellant alleged in his plaint that the respondent, acting as his legal adviser, had recommended an unprofit-
able investment introduced by Samsudeen and that his conduct constituted a breach of his professional duty arising
under the contract of employ ‘ment ; in particular that the respondent had acted fraudulently and with dishonest in-
tention of furthering the interests of his own relatives—information regarding which interest he had improperly with-
held from the appellant at the time of the transaction.

The respondent denied the allegation and pleaded that he had at all times expressly told the appellant that he
should satisfy himself about the value and adequacy of the security and with which the appellant in fact was satisfied.

The learned District Judge dismissed the appellant’s action on the ground that the respondent had not fraudu-
lently conecealed material facts within his knowledge with a view to inducing the appellant to make the investment,
and ‘that the respondent had sufficiently complied “with his duty by informing the appellant of the existence only of
the subsisting mortgages on Fincham’s Land and the Panwila property respectively (without disclosing the identity
of the mcrtgagees}, and that it made no difference to the appellant whether the secondary mortgage was in favour of
Samsudeen and the respondent’s wife or in favour of some other parties.

The evidence in the case established that the respondent did not disclose to the appellant the extent to which
his relatives stood to gain if the transaction went through ; that he did not sufliciently advise the appellant as to the
safe margin which should be insisted on if the main security for the loan was to be a secondary mortgage of Fincham’s

Land, having tegard to the proved unreliability and financial weakness of the borrower and to appellant’s known
inahility to purchase the property himself at a forced sale ; that he did not sufficiently refute the recommendation of
the borrower with which Samsudeen had deliberately assoc mt(d him,

Held : (1) That the r<:spnndcnt’s conduct in the transaction fell far short of the duty imposed on him by con-
tract and also of * the duty of particular obligation imposed on him > by his special fiduciary relation-
ship because he refrained from comumcatmg to his client many circumstances within his knowledge
which were material to his elient’s decision and consequently the appellant must succeed in his claim.
That in a transaction arising from a fiduciary relationship of a special nature, such as where a proctor
is invited to act professionally for a client ‘which would benefit materially either the proctor or his
close relatives, it is not necessary for the plaintiff to establish that the alleged breach of duty was
due to intentional and deliberate fraud. It is sufficient for him to prove such facts that would show
that there has been a dereliction of duty, however innocently, arising from his position of fiduciary
relationship.

—
15
—_

Per GRATIAEN, J.—When a proctor is engaged to advise a client in regard to a proposed investment, ** his con-
tract of employment imposes on him a duty to act skilfully and carefully......... and, superimposed on this contractual
duty, is the duty imposed by his fidueiary position to make a full and not a misleading disclosure of facts known to
him when advising his client *

Cases referred to : Powell vs. Powell (1900) 1 Ch. 243 at p. 246.
Jm;ewu,?mmv U8, Amamsu*m;a {1918) 20 N. L. R. 289 at p. 297.
Archbold vs. Commissioners of Charitable Payments for Ireland (1849) 2 H. L C. 440.
Nocton vs, Lord Ashburton (1914) A. C. 932,
Abdul Cader vs. Sittinisa (1951) 52 N. L. R. 536.

N. E, Weerasooria, Q.C., D. 8. Jayawickrema and G. T'. V. Samarawickreme, for the plaintiff-
appellant,
J. R. V. Ferdinands and Azeez, for the defendant-respondent.
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GRATIAEN, J,

This appeal relates to a claim against a Proctor
of this Court consequential on an alleged breach
of professional duty to his client.

The appellant, on his retirement from Govern-
ment service in 1941, had drawn a commuted
pension which, together with a sum lying to his
credit with his Benevolent Association, amounted
to Rs 9,158. He had in addition accumulated
some modest savings which brought up the total
of his capital to Rs. 13,000. He desired to invest
this sum in order to supplement his ineome which
was now represented by a monthly Government
pension of Rs. 149, and with this object in view,
he obtained an introduction to the respondent
who was a Proctor and Notary Public with a
good reputation practising his profession in
Colombo for over 25 years

The appellant first invested a part of his capital
through the respondent in a mortgage executed
in his favour by a borrower named Visvanam.
This loan was duly repaid in 1942, and the
appellant was once again on the look out for a
suitable investment. Apparently, he had at one
stage conceived the idea of purchasing a small
residential bungalow for himself and his family,
but he had not succeeded in finding a property
which he could afford to buy In the result, his
capital lay idle for some months, and he was, to
the respondent’s knowledge, anxious to re-invest
his money. “ He used to come practically daily,”
the respondent said, * and talk to the brokers
who come to my office to invest his money .

It is convenient at this stage to refer to two

“other persors who played a prominent part in the
subsequent transaction which forms the subject-
matter of this litigation. They are the respond-
ent’s brother Samsudeen (alias ““ Shams ) and a
man named Samaratunge who had on many pre-
vious occasions borrowed money invested by
clients of the respondent.

Samsudeen has been deseribed as an * un-
licensed broker”. He shared the respondent’s
office for the purposes of his business, and was
also given access to the respondent’s office station-
ery. Samsudeen made full use of these facilities
(whether with or without the respondent’s express
authority) so as to induce prospective customers
to believe that business recommended by him
was also recommended by the respondent. By
these means, his activities enjoyed the cachet of
his brother’s professional reputation. The letters
marked P48, P49 and P50, with Samsudeen’s
name significantly typed above the printed name

. of the respondent on the respondent’s note paper,
furnish sinister evidence of Samsudeen’s technique
in attracting business. * He was trying to bait

L

a fish”, said the respondent, *“ by using my
name . I shall have occasion to examine these
letters more particularly at a later stage of
my judgment, but in the present context it is
sufficient to state that they contain many gross
misrepresentations of fact which were designed
to tempt the appellant into making an imprudent
investment *‘ These are things , said the re-
spondent, ““ which brokers generally write to
their clients ’  Even if this sweeping exaggera-
tion be construed as giving expression only to his
estimate of the business methods of his own
brother, it is quite deplorable that, in any view
of the matter, the respondent should have ac-
quicsced in a procedure which facilitated such
improprieties in regard to business which was
ultimately transacted professionally by himselt,

Samsudeen was called as a witness by the
appellant in order to establish the fact that P48,
P49 and P50 were written by him from the
respondent’s office and with at least his apparent
authority. But I cannot accept the artificial
proposition that, merely because Samsudeen was
in a sense the appellant’s witness, the appellant
is necessarily bound by every false statement
which Samsudeen took the opportunity of making
in the witness box. In the first place, Samsudeen
is, on his brother's own assessment, a person
whose word should not be accepted by a Court
of Law without most careful serutiny. Moreover,
his evidence betrays a desire to assist his brother’s
defence whenever possible—indeed, in some in-
stances to the point of demonstrable absurdity.
I mention by way of illustration his suggestion
that the description in P48 of the proposed
borrower as ““ a long standing client of owrs during
the last 10 years ”” was intended to convey that
Samaratunge had during that period been a
“client” of the appellant and not of the respondent.

I now pass on to the person Samaratunge who
had in truth been a long standing client of the
respondent and Samsudeen in the sense that he
had on many previous occasions borrowed money
from persons introduced by them.

At the time when the appellant was looking for
a suitable re-investment of his modest capital,
i.e., towards the latter part of 1942—Samaratunge
was, or claimed to be, the owner of two properties
(or, to be more accurate, various allotments of
land eomprising two properties) to which I shall
fer conveniznee refer as “ the Panwila Property
and * Fincham’s Land ™ respectively. It is
necessary to examine in respect of each property
Samaratunge’s more recent transactions during
the relevant period— all of which transactions the
respondent had been instrumental in negotiating
in his professional capacity.
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The Panwila property consisted of six separate
lands, some ol which are deseribed as “undivided”’
allotments of larger lands. Samaratunge claimed
to have inherited his property from his father
Bilinda, but he apparently had no * paper title
to support this claim. On 20th December, 1940,
he executed in his own favour a somewhat un-
usual document D3, attested by the respondent
as notary and Samsudeen as witness, declaring
himself to be its lawful owner * for the better
manifestation of his title thereto ””, The value
of the entire property was stated in the deed to be
Rs. 2,000. The respondent admits, both in his
evidence and in certain letters written by him
before the action commenced, that this property
was not such as he would recommend as attractive
security to a prudent investor,

On 20th August, 1941, Samaratunge borrowed
Rs. 8,750 from Naina Marikar on a primary
mortgage of the Panwila property (P41). Naina
Marikar was the first cousin of the respondent
and Samsudeen, and they were on this ocecasion
as well the attesting notary and witness respec-
tively. The chief security for the loan, however,
was contained in a contemporaneous “ indenture
of lease 7, so called, which was primarily intended
to enable the lender to liquidate the debt by
securing for himself the tea coupons issued in
respect ol the land—a device which, as is well
known, was frequently resorted to during the
period when * coupons” were negotiable and
marketable documents issued in respeet of pro-
perties registered under the scheme whereby the
export of tea from Ceylon was controlled by
Government machinery. “ Upon that promise 7,
says the respondent, ‘‘the money was lent ”,
Samaratunge did not, however, honour the ar-
rangement by which his debt was to be liquida-
ted. * Oneday ", continues the respondent, *“ he
came to my office with about 6,000 to 7,000 pounds
of tea coupons and told me that he was going to
deliver those coupons to Naina Marikar . This
was a false promise. The coupons were not
delivered, and accordingly on 20th February,
1942, the respondent, acting on behalf of his
cousin Naina Marikar, instituted aetion No. 532
M. B. in the District Court of Colombo against
Samaratunge for the recovery of the debt. I
sued him ”, says the respondent, * because he

tricked me.. He was not keeping to his promises”.
~ As one would expect, Samaratunge proved to
be an elusive defendant in the mortgage action.
Process was issued and re-issued against him from
time to time without success. Eventually, on
17th August, 1942, he appeared in Court and con-
sented to judgment. He was granted 6 months
time within which to pay the judgment debt.
A formal hypothecary decree for Rs. 8,750, in-

‘presence in cash on the date of the bond.

terest and costs was entered of record on this
basis on 12th September, 1942, and in the result
the Panwila property, in whose realisable value
the respondent admittedly reposed little confi-
dence, became liable, in default of payment before
12th March, 1943, to be sold up for the recovery
of the judgment debt. No doubt Naina Marikar
and others interested in his welfare were in a
state of some despondency as to his prospects of
recovering the money which he had lent on un-
reliable security to a debtor introduced to him
by his two cousins. It would eertainly have been
to his advantage if he could be rescued from his
predicament without the need for selling up the
Panwila property.

I now refer to the other poperty known as
“ Fincham’s Land . After certain preliminary
negotiations had taken place, Samaratunge bor-
rowed a sum of Rs. 85,000 from a man hamed
Moolchand on a primary mortgage of this pro-
perty under the Bond P36 dated 2nd June, 1941,
also attested by the respondent. The truth is
that at the time of the earlier negotiations Samara-
tunge had not yet become the owner of the pro-
perty, and that the entire sum borrowed from
Moolchand was utilised hy Samaratunge for the
purpose of acquiring title to the property, con-
temporaneously with the execution of P36, under
a conveyance also notarially attested by the re-
spondent, from the previous owner.

Fincham’s Land is stated to be 146 acres in
extent, of which 85 acres were planted in tea and
80 acres in cardamon, the rest of the property
being jungle land. In 1941 its chief source of
revenue seems to have been the market value of
its tea coupons periodically issued under the tea
restriction scheme, and for this reason, when P36
was executed, a so-called “ indenture of lease ’,
similar to that ereated in the Panwila transaction,
was executed in favour of Moolchand.

Moolehand gave evidence at the trial, and ke
stated in evidence that the ** tea coupon scheme ”’
terminated in May, 1942. This circumstance
possibly explains why the extent of Samaratunge’s
liability under P36 had increased by 15th January
1948, (according to an account stated (P37)
between both parties), to Rs. 44.500.

Contemporaneously with the execution of P36,
Samaratunge granted a secondary mortgage D2
also attested by the respondent, in favour of
Samsudeen and the respondent’s wife jointly.
The Bond states that the sum due to Samsudeen
was Rs. 2,500 and to the respondent’s wife was
Rs. 8,500. The respondent states that the con-
sideration for these two ‘‘ loans ”’ was paid in’llilis

{ )
Bond D2 was expressed, however, to carry no
interest on either “loan”. The reason for this
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liberality on the part of the creditors concerned
was not explained at the trial. At any rate, I am
not disposed to probe the interesting theory that
the sum covered by the bond represented in
truth comunission for services rendered by Samsu-
deen and the respondent in negotiating P36.

It is not suggested that Samaratunge owned

any property besides the Panwila property and
Fincham’s Land at any time during the relevant
period.
" Samaratunge was called as a witness at the
trial by the appellant’s counsel for reasons which
are certainly obscure. Ie too, like Samsudeen,
took the opportunity of making many statements,
some of them patently false, unfavourable to the
appellant’s wase. Here again, I reject as artificial
the argument that the appellant must necessarily
be regarded as bound by the falsechoods to which
Samaratunge gave utterance while he was in the
witness box.

The scene now shifts to the latter part of
November, 1942, The relative financial positions
of Samaratunge and the appellant at the point of
time may be summarised as follows :—

A. As far as Samaratunge was concerned,
his position had, to say the least, become too
precarious to justify any hope which he may
have entertained of obtaining further loans
from any prudent investors :—

(1) A hypothecary decrec for Rs. 4,990
interest and costs in respect of the Panwila
property had already been entered against
him in favour of the respondent’s first eousin
Naina Marikar, and this property was liable
to be sold in execution within a few months.
No payment had been made in reduction of
the judgment debt up to the end of November
1942, and the prospect of making any future
payment by honourable means must have
been very remote ;

(2) Fincham’s Land was subject to a pri-
mary bond in favour of Mcolchand to secure
the payment of a debt which by this time
had increased to very nearly Rs. 44,500. It
was also still subject to a secondary morigage
bond for Rs. 6,000 in favour of the respondent’s
brother and the respondent’s wife. The loans
secured by this latter bond had been out-
standing for approximately 18 months with-
out any right in the joint-creditors to reecive
interest. Theve was no valid reason why
Samsudeen or Mrs. Fuard or anyone protect-
ing their interests should regard the security
as satisfactory ;

(8) An important source of income from
both properties had, if Moolchand’s uncon-
tradicted evidence on the point be true, dried
up ; when the tea coupons were available,

Samaratunge had improperly contrived to
divert them from his ecreditors, and he
apparently now lacked the means (even if
he had the inclination) to mect his financial
engagements at the due dates in any other
way. Shortly stated, he was a most un-
satisfactory debtor from every point of view.
B. Turning now to the appellant’s (inancial
position, he still had capital in his hands to the
extent of Rs. 13,000 which he was anxious to
invest in order to supplement his only other
source of income, namely, a monthly pension
of Rs. 149 and a modest cost-of-living allowance
for the maintenance of himself and his family.

These facts which I have set out had substan-
tially come to the knowledge of the respondent in
the course of his professional employment by the
clients concerned.

On 17th November, 1942, Samsudeen wrote
the letter P48 to the appellant from the respond-
ent’s office in the following terms :—-

“ A. M. Shams,

Clo A. M. Fuard,
Proctor & Notary.
130, Hultsdorfl Street,
Colombo, 17th November, 1942
Telephone No. 5446.

Dear Mr. A. R. Weerasuriya,

After I met you at Main Street in Colombo,
when T went to office in the noon I was surprised
to find the client of ours whose business I
casually suggested you. This client is one Mr.
K. R. Samaratunge a long standing client of ours
for the last nearly ten years or so. And he will
pay interest very rvegularly and do good business.
Now he want Rs. 15,000 on a primary mortgage
of his house property with 3 acres of land and
15 acres fully planted tea near his home. This
bungalow where he is residing now, it is a good
one with water services, ete. These two pro-
perties were situated at Medakotuwa, Panwila
is only 13 miles from Kandy. Title is Crown.
Further Mr. Fuard had suggested me to get
another large estate of 146 acres tea belonging
to him, near about Kandy as secondary mort-
gage as an additional security, this estale is
worth over Bs. 80,000 it has a primary mortgage
of Rs. 40,000 and inlerest have been paid up fo
date. Out of this Rs. 15,000 a sum of Rs. 5,000
will be repaid to you in siz months’ time and the
balance money will be paid back after an year.
As he returning the money early in instalment, he
had agreed to pay youw an inlerest of 9 (nine) per
cent. This is a good business, he will be very
regular in paying you the interest should you
accept this. If so please let me know when
you can conveniently inspect the land, I shall
make all arrangement. This security does not
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appear as it sufficient enough, but if you will

go to see you will realise. In the other hand

the borrower is absolutely good and you will be

more than satisfied .

(I have taken the liberty of underlining the
statements which were specially calculated to
interest the appellant in the investment proposed
to him.

Five days later Samsudeen wrote another letter
P49, to the appellant as follows :(—

* A, M. Shams.,

C/o A. M. Fuard,
Proctor & Notary.
130, Hultsdorf Street,
Colombo, 23rd November, 1942,
Telephone No. 5446.

“ A. R. Weerasuriya, Esq.,
Sirisevena,
Ambalangoda.

Dear Mr. Weerasuriya,

I am in receipt of your letter dated the 18th
instant and I immediately communicated with
my client having consulted Mr. Fuard. 1 have
fixed up to inspect these properties of Mr.
Samaratunge at Kandy on this Sunday, the
29th inst. Please be in Colombo at the Kandy
bus stand at 5th Cross Street near the Municipal
latrine between 7 and 8 in the morning. We got
to inspect this property definitely on this Sun-
day. From Colombo we have to go by bus to
Kandy and Mr. Samaratunge will be meeting us
at the bus stand positively at Kandy and we
will have to take breakfast at Kandy and then
proceed to the estate by car.

Mvr. Fuard highly recommends this loan.”

On 26th November, 1942, Samsudeen wrote

P50 :(—

**A. M. Shams.,

C/o A. M. Fuard,

Proctor & Notary.
130, Hultsdorf Street,
Colombo, 16th November, 1942.
Telephone No. 5446.

“ Dear Mr. Weerasuriya,

I received your letter dated the 24th inst.,
for which I thank you.

Re Interest.—I have managed to fiz up the
rate of interest at 10%, through My, Fuard. Now
is 0. K,

Hope to meet you on the 29th morning at
the bus stand between 7 and 8.”

[The special recommendations contained in P49
and P50 have also been underlined by me.]

On 3rd December, 1942, the plaintiff lent to
Samaratunge a sum of Rs. 15,000 (representing
his entire capital augmented by a sum of Rs. 2,000
made available to him by a relative) on the

mortgage bond P1 carrying interest at 10 per
centum per annum. The hond was attested by
the respondent as notary and by the respondent’s
brother Samsudeen as witness. The security
covered by the bond was (a) a primary mortgage
of the Panwila property, (b) a secondary mortgage
of Fincham’s Land.

At the time of the execution of P1 the appellant
handed to the respondent, as attesting notary,
two cheques for Rs. 875 and Rs. 14,625 respec-
tively. The cheque for Rs. 875 was endorsed
and returned to the appellant to cover 8 months’
interest in advance. The balance sum of
Rs. 14,625 was distributed by the respondent as
follows :—

(a) Rs. 875 was retained by the respondent
on account of stamps, fees, ete.

(b) Rs. 4,500 was paid to the respondent’s
first cousin Naine Marikar, the judgment-
creditor in the pending mortgage action, in
consideration of which payment (and of a fresh
mortgage for Rs. 1,000 postponed to P1) satis-
faction of the decree was duly entered of record.
In the result, Naina Marikar had the good for-
tune to receive back in cash his capital invest-
ment, together with a sum of Rs. 750 in sub-
stantial reduetion of his claim, interest and
costs.

() Rs. 2,500 was paid to the respondent's
brother Samsudeen in full settlement of his claim
on the Bond D2. ;

(d) Rs. 8,500 was paid to the respondent’s
wife in full settlement of her claim on the Bond
D2,

(e) Rs. 8,750 was paid to Samaratunge per-
sonally. (There is no evidence as to whetherany
part of this sum was later paid by him to the
respondent’s brother Samsudeen as remunera-
tion for negotiating this most opportune loan.
On the other hand, there is no evidence which
would justify the assumption that the services
rendered by Samsudeen in the transaction had
been actuated solely by motives of liberality).

In the result, at least Rs. 10,500 out of the
capital invested by the appellant was directly
utilised to the financial benefit of three close
relatives of the attesting notary. And in each
case the relative so benefitted had been rescued
from the situation of being the creditor of a
person who could have had no reasonable prospect
of raising further money from prudent investors
and whom the potary concerned admittedly re-
garded at the time as “ a difficult customer who
would never keep to his word ”’. From the point
of view of these persons, the completion of the
transaction can certainly be regarded as entirely
satisfactory.
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The investment, as any reasonable person
should have foreseen, proved disastrous. No
change occurred in either Samaratunge’s financial
position or in his respect for the sanctity of his
‘contractual obligations. Ile defaulted in the pay-
ment of interest from the very start, and the only
sum which the appellant received on this account
was the single payment of Rs. 375 which had been
retained to cover 8 months’ interest in advance.
"The position further deteriorated in September,
1943, when Moolchand sued Samaratunge to
enforce his primary bond in respect of Fincham’s
Land, the appellant being joined in the action as
secondary mortgagee, Decree in Moolchand’s
favour was entered for Rs. 51,620 together with
further interest and costs. On 19th April, 1944,
the mortgaged property was sold in execution of
the decree and was bought by Moolchand for
only Rs. 16,000. Moolchand states that he
‘succeeded shortly afterwards in reducing his own
loss to some extent by selling Fincham’s Land to
an outsider for Rs. 30,000. Whether the value
‘of the property has more recently been enhanced
by reason of the boom conditions of the post-war
period is quite beside the point.

" The result of the sale of Fincham’s Land in
execution of Moolchand’s decree was that the
appellant’s interests as secondary mortgagee were
wiped out. There remained only his security on
the primary mortgage of the Panwila property.
In June, 1944, the appellant sued Samaratunge on
the bond and obtained a decree for Rs. 17,76562
At a judicial sale conducted on the land in the
presence of 20 or 30 people on 9th March, 1946,
it was purchased by an outsider for only Rs, 2,250,
This sum, together with the sum of Rs, 375
originally retained as interest in advance, re-
presents all that the appellant was able to recover
out of the capital investment of Rs. 15,000, to
say nothing of the expenses incurred in the mort-
gage action. In the result, the appellant has
been almost eompletely impoverished, and he has
since been reduced to the necessity of supplement-
ing his income as a pensioner by obtaining tem-
porary employment on a small monthly salary.

Up to this point in the narrative, the facts as I
have substantially set them out are not in dispute,
but there is much divergence between the versions
of the appellant and the respondent respectively
as to the part which the latter played in putting
through this most disastrous investment.

The gist of the appellant’s complaint is that
the respondent, acting as his legal adviser, had
recommended the unprofitable investment intro-
duced by Samsudeen, and that his conduct con-
stituted a breach of his professional duty arising
under the contract of employment ; in particular,
that the respondent had acted fraudulently and

with the dishenest intention of furthering the
interests of his own relatives—information re-
garding which interests he had improperly with-
held from the appellant at the time when the
transaction took place. In these circumstances
he elaimed that the respondent should indemnify
him for the loss sustained by him which he
assessed, at the time when the action commenced,
at Hs. 20,000.

The respondent denied the allegations made
against him. He admitted in his pleadings that
the appellant had * consulted him professionally
from time to time regarding his investments ™,
and that he had “ rendered the (appella:ut) pro-
fessional services from time to time”. With
regard to the particular investment of 8rd De('em—
ber, 1942, however, he pleaded that he *‘ had at
all times expressly told the (appellant) that he
must satisfy himself about the value and adequaey
of the security ”’ and that * the (appellant) satis-
fied himself accordingly . Finally, he pleaded
that * the security was adequate in fact, though
the (respondent) did not recommend either the
security or the borrower . 'The answer does not
explicitly refer to the complaint that the adverse
interests of * others”, i.e. of the respondent’s
relatives to whom I have referred, were not pre-
viously known to the appellant or communicated
to him at the relevant time.

The case went to trial on as many as 12 issues.
The learned District Judge has answered in the
affirmative the following issues :—

“1, Did the plaintiff employ the defendant
as his legal adviser and to aet for and on his
behalf in connection with the investment of
Rs. 15,000 in or about November, 1942 ?

“ 2. In pursuance of such employment did the
defendant invest the said sum of Rs. 15,000
with K. R. Samaratunge on Bond No. 2308 of
3-12-42 17

On the other hand, the learned Judge has ex-
pressly held that the respondent had not * frau-
dulently conecealed material facts within his
knowledge with a view to inducing the (appellant)
to make the investment ”’. In this view of the
matter, he decided that the further issue whether
the respondent had * ecommitted a breach of his
contract of employment with the (appellant) and/
or an intentional dereliction of professional duty
relative to the investment” did not arise for
consideration.

For the reasons which I shall later indicate, it
seem to me that the learned District Judge has
not paid sufficient regard to the very high stand-
ard of conscientiousness which a Court of Law,
* exercising jurisdietion as a Court of conscience ”
must always demand from legal advisers to whose
contractual obligations there are superadded cer-
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tain ‘““ duties of particular obligation ™ arising
from a fidueiary relationship of a s pcual nature—
such as, for instance, where a proctor is invited
to act professionally for a client in a transaction
from which either the proctor or his close relatives
stand to benefit materially. As I read the
judgment under appeal, the learned District
Judge, in disposing of issue 5, seems to take the
view in this particular casc that the respondent
had sulliciently complied with his duty by in-
forming the appellant of the existence only of the
subsisting mortgages on Fincham’s Land and the
Panwila property respectively (without disclosing
the identity of the mortgagees). Accordingly, he
holds, it made no difference to the (appcllant)
whether the secondary mortgage was in favour
of Samsudecn and the respondent’s) wife or in
favour of some other parties”. With great
respect, I cannot subseribe to this view. *A
solicitor who accepts such a post puts himself in
a false position ; if he acts for both (parties), he
owes a duty to both, to do the best that he can
for both 7. Per T‘.u'wel] J. in Powell vs. Powell
(1900) 1 Ch. 243 at p, 246. It was the plain
duty of the respondent to have made it very
clear to the appellant that his wife, his brother
and another close relative, for all of whom he
was also aeling and in whose financial advantage
he had a special concern, were particularly in-
terested in the proposed loan to Samaratunge
going through. He should unambiguously have
warned the appellant of the extent to which the
situation created a conflict between his interest
and his duty in order that, being thus forewarned,
the appellant might have the opportunity of pre-
ferring to consult an independent and disinter-
ested ]aW\'t,r before making a final decision in
the matter. Indeed, I take the view that he
should have insisted that the appellant should
obtain his legal advice from someone else.

Notwithstanding this infirmity in the learned
Judge’s method of approach to the matter arising
for his decision, I cannot lose sight of the circum-
stance that there is a very strong finding of fact
in favour of the appellant on the issue of deliberate
fraud in the sense in which that term implies a
dishonest intention, by means of false misrepre-
sentations, to secure a benefit for his own relatives
at the appellant’s expense. As a Judge of appeal,
lacking the advantage of having seen and heard
the witnesses, I cannot presume to substitute my
own opinion on this grave issue for that of the
learned Judge. On the other hand, the trial
Judge’s answer to issue 5, though it quite expli-
citly disposes of the allegation of fraud, was
clearly not intended to express the view that the
respondent had in fact disclosed every fact known
to him which was relevant to the appellant’s

decision whether or not to grant the proposed
loan to Samaratunge.

Does the acquittal of the respondent on the
issue of aclual (as opposed to constructive) frand
conclude the case against the appellant ? This
cannot be so. In the present case, each party
had placed his version of the transaction very
fully before the Court. The appellant’s cause of
action, shortly stated, is that the respondent is
liable to indemnify }um for his loss because the
respondent had failed to perform his professional
duty in regard to the transaction. No doubt the
appellant has failed to satisfy the trial Judge
that this alleged breach of duty can be equated
to the commission of an intentional and deliberate
fraud. But it does not necessarily follow, how-
ever, that, {f sufficient facts have been proved en-
titling the appellant fo succeed in his claim to be
indemnified, he must be denied justice merely
because “ his pleader has chosen to over-state his
client’s case and the Judge to frame an issue
embodying that over-statement”, Per Lord
Atkinson in Jayewickreme vs. Amarasuriya (1918)
20 N. L. R. 289 at p. 297.

If fraud be imputed unsuccessfully but un-
necessarily as forming one of the ingredients of a
cause of action, justice requires that the Court
should nevertheless grant relief to the injured
party provided that other matters were allagad
and proved which would give the Court jurisdis-
tion as the foundation of a decree. Arehbold vs.
Commissioners of Charitable Payments for Irveland
(1849) 2 H. L. C. 440. It was by the application
of this prineiple that, in a case which is in many
respects similar to the present litigation, the
House of Lords granted an indemnity to a client
against his solicitor against whom an allegation
of fraud had failed but against whom dereliction
of duty arising from his position of fiduciary
relationship was nevertheless established. Nocton
vs. Lord Ashburton (1914) A. C. 932, When the
real character of the litigation has been made
plain, said Lord Haldane, one should not permit
the issuc between the parties to be clouded by
‘ difficulties which are concerned with form and
not with substance’. In my opinion the aver-
ments in the plaint justify the examination of the
plaintiff’s claim on the basis of a cause of action
founded in fort or in contract or in breach of duty
or even in a combination of all these elements.

It is indeed unfortunate that, having satisfied
himself that the respondent had not intentionally
defrauded the appellant, the learned Judge did
not direct his mind to the further question
whether upon the facts the respondent had never-
theless “ violated, however innocently (because he
had misconceived the extent of the obligation
which a Court of Equity imposes on him), an
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obligation which he must be taken by the Court
to have known . Noclon's case (supra) at p, 954,
This Court therefore deprived of the advantage
of having before it any clear adjudication upon
many material issues which are controversial.
Normally, the situation would have called for a
re-trial, but in the present case I am satisfied
that justice can be done without exposing the
parties to the inconvenience and expense of a
trial de nove regarding the circumstances of a
transaction which had taken place nearly 10 years

0.

I shall now enumerate the points which have
particularly weighed with me in reaching the
conclusion that there is sufficient material upon
which the liability of the respondent has been
established even if one were to take a view that
is least unfavourable to his professional honour :

1. The learned Judge has expressly held that
the respondent acted as the appellant’s legal
adviser in the transaction, and the respondent
admits that he did ip fact tender certain pro-
fessional advice to the appellant in that con-
nection : in determining the sufficiency cf this
advice, it is not improper, I think, to pay
special regard to the version contained in his
letters P61 of 14th November, 1945, (in reply
to P60), P63 of 30th November, 1945, (in reply
to P62) and P67 of 17th October, 1945, (in
reply to P66). Certain statements made by him
for the first time in the course of cross-exami-
nation, and which the appellant had not been
given the opportunity of denying when he was
in the witness box, are to my mind far less
reliable ;

2. Notwithstanding the protestations of Sam-
sudeen and Samaratunge it is very clear from
the documents P48, P49 and P50 that the loan
and the proposed borrower Samaratunge were
in the first instance recommended to the appel-
lant by Samsudeen. These letters not only
contain many false statements as to the nature
of the security and the integrity of the borrower,
but they also expressly purport to associate the
respondent with those statements. The appel-
lant who was not cross-examined on this point,
has stated that these letters were shown by him
to the respondent, and this fact has been denied
by the respondent. I regret that, in spite of
my admitted disadvantages as an appellate
Judge, I do not believe the respondent could
have unambiguously removed the false im-
pression which Samsudeen had given as to
Samaratunge’s personal unsuitability as a
debtor. This point was not suggested to the
appellant in eross-examination, nor did the
respondent claim to have so acted in any of his
earlier letters addressed to the appellant or the

appellant’s proctor. It is inherently impro-
bable that the appellant would have proceeded
with the business if he had been made to realise
that Samsudeen’s written encomiums of Sama-
ratunge, purporting to have been endorsed by
the respondent himself, were deliberately false ;
in this respect also the respondent has failed in
his professional duty ;

8. There is a finding in favour of the re-
spondent, and the appellant admits, that the
respondent had warned him that he must
satisfy himself as to the value of Fincham’s
Land, and that it was safer to regard this pro-
perty as the substantial security for the pro-
posed loan. But in the present case I do not
regard this advice as even nearly approximating -
to the kind of professional advice which the
situation demanded. Before the action com-
menced, the respondent set out in writing the
nature of the professional adviee which he
claims to have given. “ I cautioned you “, he
said in his letter P61, *“ that you should not
lend unless you were satisfied that the big pro-
perty (i.e. Fincham’s Land) is worth over
Rs. 50,000, In fact, I remember very well that
I advised you not to place any value over his
(Panwila property) because it consisted of
several small lots. Further, I told you that
you should lend Rs. 50,000 only if (Fincham's
Land) is worth Rs. 50,000, This letter also
confirms that the respondent had told the
appellant that in his own opinion Fincham’s
Land was in fact worth ‘ somewhere near
Rs. 50,000 . It seems to me that even on
this hypothesis, the professional advice given
by the respondent was in all the circumstances
quite inadequate. It is not pretended that the
appellant was warned that the sum outstanding
on the primary bond in Moolchand’s favour now
exceeded, or (in the absence of precise informa-
tion) must be assumed to have exceeded
Rs. 40,000. The proper advice should have
been that there was a real risk that the security
of a secondary mortgage would, particularly
in the event of a forced sale, prove to be
virtually negligible unless its realisable wvalue
left over an ample margin to meet that con-
tingency. A lay client, inexpert in valuation
and known to possess little previous experience
of investments, cannot reasonably be expected
to advise himself as to the sufficiency of the
security offered unless he is forewarned of the
special risks to be avoided.

4. As I have previously said, the respondent
should have disclosed the fact that his close
relatives, for whom he was acting, were Samara-
tunge’s creditors and stood to benefit if the
transaction went through. The appellant con-
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sistently maintained that he was unaware of
this circumstance until long afterwards. In
his letter P60 dated 12th March, 1945, (i.e.
nearly 5 years later) he wrote to the respondent
*“ I understood that the money lent by your
relations, also I believe on your advice, has
been paid by Mr. Samaratunge . The reply
to this categorical allegation was * In your
letter you seem to imagine lots of things to
blame me. Still Mr. Samaratunge owes money
to my relatives”’. This was certainly not a
very frank statement in the circumstances of
the case, and I am perfectly satisfied that the
respondent had not at any relevant period of
time disclosed to the appellant the nature or
the extent of the interests of his relations in the
transaction. Indeed, the respondent admits
that he did not give this vital information, his
excuse being that the appellant had told him
“that he had heard that my wife had lent
money and that my brother had lent money on
that land. I did not therefore tell (the appel-
lant) that my wife had a mortgage”. Indeed,
it is implicit in the findings of the trial Judge
that this relevant information, which the learned
Judge erroneously regarded as immaierial, had
not in fact been disclosed to the appellant. I
find myself unable to accept as valid or as
truthful this excuse for non-disclosure which
was not suggested to the appellant in cross-
examination or given when the first opportunity
arose to offer an explanation.

When a proctor is engaged to advise a client in
regard to a proposed investment, ‘ his contract
of employment imposes on him a duty to act
skilfully and carefully......... and, superimposed on
this contractual duty, is the duty imposed by his
fiduciary position to make a full and not a mis-
leading disclosure of facts known to him when
advising his client ’. Nocton’s case (supra). As
Lord Haldane states, ‘ when a solicitor has
financial transactions with his client and has
handled his money to the extent of using it to
pay off a mortgage made to himself, the Court
has jurisdiction to scrutinise the transaction .
No less vigilantly should his conduct be examined
when the money is utilised to settle not his own
personal claims but those of his relatives. See
also Abdul Cader vs Sittinisa (1951) 52 N. L. R.
586, where the same principles were applied by
this Court in setting aside a transaction put
through by a proector for his wife’s benefit,

Examined in this way, the respondent’s conduct
in the transaction under consideration fell far
short of the duty imposed on him by contract
and also of * the duty of particular obligation ”
imposed on him by his special fiduciary relation-
ship, Putting the case against him at the very

lowest, he did not disclose to the appellant the
extent to which his relatives stood to gain if the
transaction went through ; he did not sufficiently
advise the appellant as to the safe margin which
should be insisted on if the main security for the
loan was to be a secondary mortgage of Fincham’s
Land—having regard particularly to the appel-
lant’s known inability to purchase the property
himself at a forced sale in order to protect him-
self ; Samaratunge was a debtor of proved un-
reliability whose financial position had by the
beginning of December, 1942, become well-nigh
desperate ; and the respondent did not sufficiently
if at all, refute the recommendation of the bor-
rower with which Samsudeen had deliberately
associated him in the letters P48, P49 and P50.
In other words, he refrained from communicating
to his elient many circumstaneces within his know-
ledge which were material to his client’s decision.
It was a breach of duty in the facts of the present
case to withhold any information as to the special
risks attending the proposed transaction.

In any view of the matter, the respondent’s
conduct has fallen short of the high standard of
conscientious duty exacted by well defined princi-
ples of the Common Law. The appellant has lost
his money in consequence and is in my opinion
entitled to claim an indemnity for the loss which
he has sustained.

.It is not suggested that the sum of Rs. 20,000
claimed of this account is in any way excessive.
The appellant could not by any means within his
power or within the realm of practicability have
minimised his loss. I mention this point because
the learned Judge has stated, presumably by way
of criticism, that the appellant * does not appear
to have taken any steps to purchase (Fincham’s
Land) himself or pay off the money due to Mool-
shand. If he had paid the money due to Mool-
chand, then (the appellant’s) bond would have
been a primary bond . I really do not under-
stand how a Government pensioner who had
already invested his entire capital (and indeed,
some borrowed money as well) in granting the
loan to Samaratunge could have been expeceted
to raise sufficient funds to settle the very substan-
tial judgment-debt in favour of Moolchand in
order to protect his own hypothecary rights.

In my opinion, the judgment under appeal
should be set aside and a decree entered in favour
of the appellant against the respondent as prayed
for with costs, both here and in the Court below.

GUNASEKARA, J,
I agree.

Appeal allowed.
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8. C. No. 32—M. C. Nuwara Eliya, No. 6298
1st Midland Circuit (Assize) holden at Kandy

Delivered on : 19th May, 1952,

Criminal law—Indictmeni—Offences of conspiracy and of abetment to commit eriminal breach of
trust—dJoinder of charges—Multiplicity of—Prejudice—Sections 113b,891 Penal Code—Sections 168 (2),
180 (2) Criminal Procedure Code.

Four persons were indicted on several counts, the first count being that they agreed to commit or abet or agreed
together with a common purpose for or in committing or abetting criminal breach of trust of money being the property
of the National Bank of India, Ltd., Nuwara Eliva ™ and that they did thereby commit an offence punishable under
section 391 read with section 1138 of the Penal Code.

Counsel objected to the charge on the ground that the count put together four different conspiracies to commit
criminal breach of trust of money, and in so far as it referred to abetment it was bad for vagueness and for want of
particulars.

Counsel objected to joining in one and the same indictment counts 7 and 8 as these counts alleged commission
of an offence separate and distinet from the conspiracy charged in count 1.

Counsel also objected to count 3 in that it sought to charge all the accused with having abetted the second accused
in regard to criminal breach of trust of a gross sum between two terminal dates. Instead the prosecution should have
selected any three items and charged the aceused with having abetted the offence of criminal breach of trust in respect
of those three specific items only and not more.

Held : (1) That the objection to count 1 must be over-ruled on the ground that the Crown alleged one single
conspiracy between all the accused in which they put their heads together and agreed to act with one
single common purpose of design, namely, to misappropriate the money of the Bank and that it was
not possible antecedently to allocate to each separate accused a definite part to play.

(2) That the objection to counts 7 and 8 and 8 cannot be sustained as there was a single conspiracy in
furtherance of which at different stages the first, third and fourth accused abetted the second accused
in the misappropriation and that ui other stages the first accused furthered the common objective
of misappropriation by falsifying the documents.

(8) That it is permissable under the provisions of section 180 (2) of the Criminal Procedure Code to join
charges in one and the same indictment where the same facts constitute the offences of conspiracy
under section 1138 and also of abetment under section 102 of the Penal Code.

(4) That count 8 adequately sects out the mode of abetment coupled with section 100 of the Penal
Code.

Per Cnoxsy, A.J.—The prineiple that seems to emerge from that case is that once there is a charge of conspiracy
to commit a certain specified offence all the accused can be charged not only for that conspiracy but also for the various
criminal offences committed by the different conspirators individually, or abetted by some of them and committed by
others of them, even though all the conspirators may not have been aware of or being party to the various individual
offences of their co-conspirators, so long as those offences were committed or abetted in pursuance of that same cons-
piracy.

Cases referred to : King vs. M. E. 4. Cooray (1950/51) N. L. R. 433.

King vs. Andree, 42 N. L. R. 493.
King vs. Aspinall (1872) 2 Q. B. D. 48.
King vs. Ponnusamy Sivapathsunderam, 44 N. L. R. 13.

.

G. E. Chitty, with 4. I. Rajasingham, for the 1st accused, Mudanayake, for the 2nd accused,
Issadeen Mohamed, for the 8rd accused, 4. I. Rajasingham, for the 4th accused.

R. A. Kannangara, Crown Counsel, with L. B, T, Premaratne, Crown Counsel and 8. S. Wije-.
singhe, Crown Counsel, for the Crown.

CHorsy, AJ. Nuwara Eliya Branch. Of the several counts in
: the indictment the first charges all the four

The four accused in this case have been | accused with agreeing ““ to commit or abet and
indicted on several charges all of which revolve | to act together with a common purpose for or in
round the commission of the offence of criminal | committing or abetting eriminal breach of trust
breach of trust of a sum of Rs. 103,445'28 being | of money being the property of the National
the property of the National Bank of India, | Bank of India, Ltd., Nuwara Eliya” and that
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they did thereby commit an offence punishable
under section 891 read with section 1138 of the
Penal Code.

Objection was taken by Mr. Chitty who
appeared for the 1st accused and also by Counsel
for all the accused, that this count as framed
was objectionable in that it joined together in
one count a number of charges which were logi-
cally inconsistent with each other. Alternatively
he took the objection that even if they were
logically consistent with one another yet they
could not all be joined together in one count.
Put briefly his objection was that the count as
appearing in the indictment really put together
four different conspiracies to commit criminal
breach of trust of money belonging to the bank,
He analysed the count as charging the accused
with a conspiracy ‘ to commit”’ the offence of
criminal breach of trust, a second conspiracy
*to abet” the commission of that offence, a
third conspiracy “ to act together with a common
purpose for or in ¢ committing * criminal breach
of trust” and a fourth conspiracy where the
accused had agreed to act together with a com-
mon purpose ** of abetting” criminal breach of
trust of money of the Bank. Counsel for the
accused stated that the accused were entitled to
know whether it was a conspiracy to commit the
offence of criminal breach of trust, or whether it
was a conspiracy to abet the commission of
criminal breach of trust that they are charged
with. His position was that the words * did
agree to commit or abet’ contained two cons-
piracies and the words ‘“and to act together
with a common purpose for or in committing or
abetting criminal breach of trust® contained
two other conspiracies. It may be convenient
for me to state, parenthetically, at this point,
that the word “ and ” in the words ** and to act
together ’ was deleted from this count on the
application of Mr. Kannangara and the words
‘“or agreed "’ substituted for the word * and ”.
Mr. Chitty argued that the amendment made no
difference and that it still meant a case for four
conspiracies being ‘‘ lumped together” in one
single count. Further more he stated that it
was not at all clear who it was that the accused
conspired together to abet. Was it to abet one
another, and if so which of them , or was it to
abet another person who was no party to a cons-
piracy or was it to abet some unknown person ?
He further contended that the count, in so far
as it referred to abetment, was bad for vagueness
and for want of particulars. Counsel for the
other accused joined him in this objection.

A second objection taken by all Counsel for
the defence was that counts 7 and 8 could not be
joined in one and the same indictment because

each of these counts alleges the commission of an
offence separate and distinet from the conspiracy
charged in count No. 1. He pointed out that
count No. 1 has no reference whatsoever to the
falsification of documents, that none of the other
accused, besides the first accused, are involved
in counts 7 and 8 and that they really constitute
two separate indictments inserted in the indict-
ment containing the other charges.

Whilst he did not challenge the legality of
count 3 he stated that the accused were embar-
rassed by the want of particulars of the mode of
abetment.

Mr. Issadeen Mohamed, on behalf of the 3rd
accused, took a further objection to count 83—an
objection which was later adopted by the Counsel
for the other accused too—that as far as any
charge of abetment is concerned the provisions of
section 168 (2) of the Criminal Procedure Code
did not apply ; in other words, that in regard to
abetment the prosecution should select any three
items and charge the accused with having abetted
the offence of criminal breach of trust in respect
of those three specific items only and not more,
and that count 3 therefore was defective and bad
in that it sought to charge all the accused with
having abetted the 2nd accused in regard to
eriminal breach of trust of a gross sum between
two terminal dates. The judgment of the Court
of Criminal Appeal in the case of King vs. M. E. 4.
Cooray (1950/51) N, L. R. 433 was the sheet-
anchor of all accused in regard to all the objec-
tions, different parts of the judgment being
relied on for the different objections.

Mr. Kannangara, Crown Counsel, in his reply,
dealt with Mr. Issadeen Mohamed’s objection
first, His answer was that the position in
Cooray’s case was entirely different in that the
evidence ultimately showed that the abetment
was not in pursuance of a single conspiracy
which preceded the offence of criminal breach of
trust charged there, but that an analysis of the
evidence showed that there had been a number
of separate abetments, whereas the case for the
Crown in the present matter is that all the
accused put their heads together in one single
common plan to misappropriate the money of the

| Bank, and that in the natufe of the facts here

and the situation of the parties to the conspiracy,
it was a part of the common plan—to be inferred
from the conduct of the several accused—that
each of the accused was to play a part of either
a principal perpetrator or a subsidiary role of an
abettor according to the needs of the changing
situation from time to time. In other words his
case is that there was a single conspiracy in
furtherance of which at different stages the first,
third, and fourth accused abetted the 2nd
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accused in the misappropriation and that other
stages the first accused furthered the common
objective of misappropriation by falsifying the
documents. In that view of the case for the
prosecution he stated that there could be no
objection taken to either count 38 or to count 7 or
8. He further argued that the same facts may
constitute the offences of conspiracy under section
1138 and also the offence of abetment under
section 102 of the Penal Code and that it is
permissible to join those charges in one and the
same indictment in view of the provisions of
section 180 (2) of the Criminal Procedure Code.

I agree with the contention of Crown Counsel
in regard to the objection to counts 3, 7 and 8.
In regard to the further objection on the score
of want of particulars of the mode of abetment
in count 3, Mr. Kannangara’s reply was that the
abetment was in one or more of the three methods
laid down in section 100 and that any one or
more of the methods of abetment set out in that
section were adopted according to the needs of
the changing situation,

In a case of an alleged conspiracy between
several people, which is spread over the greater
part of an year, and in the course of which
numerous sums are alleged to have been mis-
appropriated and replaced from time to time,
and where the several persons who are alleged to
be executing the common design play different
parts at different times to carry out the object
of the conspiracy, it is hardly to be expected
that it would be possible to particularise to such
a degree as to be able to say precisely what

icular act was committed or what particular
mode of abetment was adopted by any of the
accused at any given point of time in regard to
any one or more of all the numerous items
alleged to have been misappropriated. It could
not be reasonably be expected that evidence
would be a cinematographic reproduction of
every single scene and incident of the nefarious
drama down to the last detail.

The objection to the first count was answered
by Mr. Kannangara on the basis that the Crown
alleged one single conspiracy between all the
accused in which they put their heads together
and agreed to act with one single common purpose
of design, namely, to misappropriate the money
of the Bank and that the very nature of the case
the agreement involved the necessity of some of
the accused playing the principal role and others
abetting them in regard to some items and that
at other times those who played the minor role
should play the major role; in other words the
nature of the common objective was such that
it was not possible antecedently to allocate to
each separate accused a definite part to play, but

that the very necessities of the case required an
agreement between all the accused that each
should be prepared to play whatever role the
necessities of the moment required, and that
there was but one single conspiracy to give effect
to which the various accused committed various
offences set out in the remaining seven counts of
the indictment. Mr. Kannangara himself partly
relied on Cooray’s case, namely, that part of the
judgment which analyses section 1184 and
divides it into two limbs only and not into four,
the point made by Mr. Kannangara being that
the judgment of Gratiaen, J. does not further
subdivide each limb and make the agreement
to commit an offence one conspiracy, and an
agreement to abet the commission of an offence a
different conspiracy requiring a separate charge,
The arguments reached such a degree of nicety
that in reply to this contention Mr. Chitty
pointed to the fact that the words *“ to commit
an offence” and the words ““or to abet an
offence ”’ were italicised by Gratiaen, J. and that
therefore it indicated that the first limb of the
section was dealing with two different conspira-
cies. I do not think that any such inferences
as either set of Counsel wanted to be drawn
could be drawn from such niceities as were
resorted to at the Bar. The plain fact of the
matter seems to be that the question which has
arisen in this case was not raised or considered
in Cooray’s case. The substantial point decided
in that case was that the indictment was bad as
it did not allege an agreement between the accused
to act together in the manner and for the purpose
specified in the indictment. It would perhaps
not be too much to say that perhaps if the little
word “to’ had appeared in the second line of
section 1134 (1) so as to make it read * If two or
more persons agree to commit or abet or fo act
together......... " instead of the way in which it
does read. The wealth of talent and argument
expended in Cooray’'s case might have been
reserved for some other oceasion. Further more
the present point was not necessary to be decided
in that case as omission of words indicating an
agreement to act together with a common purpose
ete .. vees was considered sufficient to quash that
indictment.

A consideration of the historical origin of
section 118a by that learned Judge and his
inclusion in his judgment of Howard, C.J’s view
in the King vs. Andree, 42 N. L. R. 495 that the
elements of the English Law of criminal cons-
piracy have been substantially introduced into
our Penal Code (though with certain variations),
support the view that under our law as it now
stands it is the agreement per se to commit or
abet a criminal offence which is intended to be
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penalised whether or not overt acts follow the
conspiracy, so long as existence of conspiracy
can be proved. The different acts of the various
parties which may follow the conspiracy and
therefore help to disclose it—for it is very seldom
that direct evidence of a conspiracy is available
for its proof—are themselves really no part of
the conspiracy, but only evidence of it. It secems
to me that it is the common concurrence of many
minds—of more minds than one—with a view to
achieving an object which is an * olfence ™ under
our law that constitutes criminal conspiracy
under the Penal Code. (Agreements in respect
of unlawful acts which are not offences or agree-
ments to perform lawful acts by unlawful means
are not caught up in our section). It is there-
fore permissible to derive guidance from English
authorities on the subject of eriminal conspiracy.
As was pointed out in the King vs. Aspinall
(1872) 2 Q. B. D. 48, the offence of conspiracy is
complete when once the agreement is reached
between the parties; nothing need be done to
give effect to it because it may turn out that the
conspirators may later repent of it and desist
from it or their attempt may be foiled just before
they put their plan into operation, or they may
fail in the attempt, “ nevertheless the crime is
complete and was completed when they agreed ™.
Any acts done in pursuance of an agreement
only furnish evidence from which the pith and
essence of the offence are revealed, or may be
inferred.

Mr. Kannangara relied mainly on the case of
Ki-ng vs. Ponnusamy Stvapathsunderam, 44
L. R. 18. There the appellant and his co-
accused were charged with having acted together
in ** committing or abetting the offences of
murder "’ of five specified persons and they were
therefore alleged to be * guilty of the offence of
conspiracy to commit or abet the said offence of
murder. ... ... ” The same count proceeded to
say that in pursuance of the said conspiracy one
of the conspirators, who was named but who
was dead at the date of the trial, did commit
murder by causing the deaths of certain persons
and ended up by stating that the deceased cons-
pirator, who was said to be the murderer as also
the appellant and his co-accused all thereby
committed the offence of conspiracy punishable
under section 113B read with section 296 and
section 102 of the Penal Code. The basis of the
case for the Crown there, as here, was the allega-
tion of a single conspiracy between all the accused
and their deceased co-conspirator, The Court of
Criminal Appeal held that that one count in the
indictment was not illegal either on the ground
of a multiplicity of charges or on the ground that
the accused and the deceased co-accused were

charged with the offence of conspiracy to commit
murder as well as to abet the commission of
murder, Counsel for the appellant in that case
contended that under our law there was no offence
of conspiracy, as such, simpliciter. The report
of his argument shows that he further urged
that a conspiracy to commit murder and a cons-
piracy to abet murder are two separate and
distinct offences and cannot be included in the
same charge on the prineiple that a man eannot
be charged as an abettor of the very offence of
which he is charged as the perpetrator.

Soertsz, J. who delivered the judgment of the
Court, pointed out the entirely different position
both under our Penal Code and the Indian Penal
Code, because both now have a distinct offence
of conspiracy, each of the co-conspirators
“ taking, it may be, different individual parts
and yet being liable as co-conspirators to be
punished in the manner laid down by section
111535 MR for all the matters alleged are ° parts
of one endeavour ’ . The multiple murder com-
mitted by one of the co-conspirators resulted in
all his co-conspirators also being charged with a
conspiracy to commit or abet those murders
although the co-conspirators had no complicity
in those murders.

The principle that seems to emerge from that
case is that once there is a charge of conspiracy
to commit a certain specified offence all the
accused can be charged not only for that cons-
piracy but also for the various criminal offences
committed by the different conspirators indivi-
dually, or abetted by some of them and com-
mitted by others of them, even though all the
conspirators may not have becn aware of or
being party to the various individual offences of
their co-conspirators, so long as those offences
were committed or abetted in pursuance of that
same conspiracy. The acts of each in pursuance
of the common plan or in furtherance of the
conspiracy are the acts of all; each is liable for
all the acts of the others done in pursuance of
the common concert between them to achieve a
pre-conceived end. Every criminal offence of
each of the conspirators, to achieve the common
end, becomes the get of all even though that
particular activity ™ay not have been previously
agreed upon or contemplated by the conspirators
when they first reached their agreement to achieve
their common end. As Kenny puts it, in his
Outlines of Criminal Law, *“ each of the parties
have, by entering into the agreement, adopted
all his confederates as agents to assist him in
carrying it out.”” One can therefore well see the
rcason why each conspirator should be made
equally liable with all his confederates for the
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criminal acts of each and all in furtherance of | subsidiary to the main objective of the cons-
the common project. piracy and that no prejudice could be caused to
any of the accused by such a course being adopted,
Mr. Chitty replied that this case was no longer | especially as it would remove from the way the
of use as an authority in view of the later decision | objection which he had taken. None of the
in Cooray’s case (supra) 51 N, L. R. 433. 1 | Counsel for the other accused took up a different
cannot agree with that submission. It may be | position in regard to this suggestion of Mr.
that Andree’s case is no longer authority on the | Chitty ; presumably they were also of the view
point on which Soertsz. J’s view was not | that a charge so framed could cover evidence of
followed in Cooray’s ease but the judgment in | all the aets of commission or of abetment which
Cooray’s case in no way derogates from the | are included in either count one or in any of the
authority in Andrees’ case as far as concerns the | other counts of this indictment. Mr. Kannan-
point relied on by Mr. Kannangara. gara was chary of agreeing to this way out of the
objection taken to count one, and maintained
Mr. Chitty further contended that if the case | that if evidence of abetment ete., could be led

for the Crown was that there was a single cons- | without the presence of the words relating to
piracy the nature of which necessitated that at | abetment in count one, there could not in the
times some of the accused should play the part | circumstance of this case be any objection to the
of principal perpetrators of the offence of criminal | other words of count one of the indictment
breach of trust of the Bank’s money, which was | remaining.

the object of the conspiracy, and at other times
play a subsidiary part as abettors, it would be On the basis that the Crown alleges a single
quite sufficient and also unexceptionable if count | conspiracy between all the accused I over-rule
one merely alleged an agrecment to commit that | the objection to count 1, and hold that it is not
offence, and that under a charge so framed none | bad for a multiplicity of charges.

of the accused should object to evidence being
led of the various acts of the accused at different In the result the indictment, as slightly
times in the course of the period of nine months, | amended, will remain and the trial will proceed
. some of which were acts of abetments of offences | accordingly.

Present : GRATIAEN, J. AND GUNASEKARA, J.
S. A. D. J. J. APPUHAMY (Dead) K. MARY NONA AND ANOTHER
8. C. 87/M—D. C. Negombo No. 14631

Argued on : 10th June, 1952,
Decided on :————

Donation—Subsequent birth of illegitimate child to donor—Child legitimated by marriage later—
Action by donor four years after to have gift annulled and cancelled—1Is the action prescribed—Prescription
Ordinance, (Cap. 55) sections 6 and 10,

Held : (1) That the right to have a gift revoked on the ground of the subsequent birth of a child is based on a
cause of action * not expressly provided for ” in the Prescription Ordinance and therefore comes
within the ambit of section 10 of the Ordinance and becomes prescribed within three years from the
time when the case of action has accrued.

(2) That in such a case the cause of action arises as soon the child is born.

Per GraTia®n, J.—Section 6 of the Prescription Ordinance does not apply for the simple reason that the cause
of action involves no * breach *’ of any obligation by the donee, for it would be facetious indeed to impute any ** blame *
to him for the happy event which had taken place in the donor’s household. In fact, no obligation to restore the pro-
perty could arise unless and until a decree for cancellation had been pronounced. The decisions of.this Court in Govt.
Agent, Western Province vs. Pallaniappa Chetty (1908) 11 N. L. R. 151 and Ponnemperuwa vs. Gunasekere (1921) 23
N. L. R. 235 are distinguishable because they were concerned only with deeds of gift which expressly empowered the
donor to revoke the gift by his own act and without the intervention of the Court. In such an event, the donee’s re-
pudiation of the right of revoecation would clearly have constituted a * breach ™ of the contract giving rise to a cause
of action contemplated by section 6.
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Cases referred to: Dawbarn vs. Ryall (1914) 17 N. L. R. 372,
The Law of Contract in South Africa Vol. 1 pages 432 and 437.
Constantine Steamship Line vs. Imperial Smelting Co. (1942) A. C. 154.
Hirji Mulji vs. Cheong Yue Steamship Co. (1926) A. C. at page 510.
Govi. Agent, Western Province vs. Pallaniappa Chetty (1908) 11 N. L. R. 151.
Panm-mpem-wa vs. Gunasekere (1921) 28 N. L. R. 235.

H, V. Perera, Q.C., with H. W. Jayawardene, for the defendant-appellant. z 0o
N. E. Weerasooria, Q.C., with Ivor Misso and 4. Nagendra, for the substituted plaintiffs-

respondents.
GRATIAEN, J.

Under a notarial conveyance P1 dated 15th
June, 1940, the original plaintiff, who was an
elderly widower, had donated the property to
which this action relates to his nephew the
defendant. The donation was duly accepted,
and the title to the property accordingly passed
to the defendant.

The plaintiff was keeping a mistress (the 2nd
substituted plaintiff) at the time of the trans-
action. On 22nd December, 1942, an illegiti-
mate child (the 8rd substituted plaintill) was
born to this union. Very shortly thereafter he
decided to regularise his association with the
lady concerned, and he married her on 21st
January, 1948. In consequence, the child became
legitimated.

The plaintiff instituted the present action
against the defendant on 26th November, 1947—
i.e,, more than 4 years after the date of his
marriage—to have the deed of gift P1 “ annulled
and cancelled ” by the Court. He claimed that
the subsequent birth of the child entitled him to
relief from the consequences of his former libera-
lity. As an alternative ground for revocation he
plea.ded that the defendant had been guilty of

¢ gross ingratitude,” but this allegation was not
established at the trial and no Ionger arises for
consideration.

Although the deed of gift expresslv purpnrted
to be ‘* absolute and irrevocable », it is common
ground that under the Roman Dutch Law a
donor nevertheless retains—except in the case of
remuneratory gifts, dowries, or donations propter
nuptias—** the discretion and the right to revoke
a gift on account of the subsequent birth of
children ”” (Voet 89-5-26) or *‘ when natural
children have subsequently been legitimated ™.
(Voet 89-5-27). ;

The learned Judge entered judgment as prayed
for in the plaint, and rejected the special defences
whereby it was pleaded (@) that the cause of
action to have a deed revoked on the ground of
the subsequent birth of a child did not survive to
the donor's legal representatives or heirs after
his death, and (b) that in any event the action
was prescribed.

In the view which I have taken it is unneces-
sary to answer the interesting question of law
raised by the first plea, because in my opinion
the learned Judge was not justified in holding
that a claim of this nature falls within the ambit
of section 6 of the Prescription Ordinance (Cap.
55). It seems to me that an action to have a
gift revoked on the pround of the subsequent
birth of a child is based on a cause of action
“ not expressly provided for’’ in the Ordinance,
and therefore becomes prescribed within 3 years
from the time when the cause of action has
accrued (section 10).

The relevant words of section 6 of the Pres-
cription Ordinance are as follows :—

** No action shall be maintainable upon any written
promise, contract bargain or promise......unless such
action shall be brought within six years from the date
of the breach of such......writlen promise, confract or
bargain.”

Before deciding whether these words apply to
the present proceedings, it is necessary to examine
the precise nature of the common law remedy
which is available to a donor in a revocatory
action of this kind.

“The law, declaring what the paternal duty
in regard to progeny still to be begotten is,
takes for granted, contrary to the prineciples of
strict laws (which are in other respects applied
to donations) this tacitly presumed condition,
namely—* if no children shall subsequently have
been born to the donor’...... * (Voet 89-5-30).
The presumption is not rebutted “ unless the
donor has expressly renounced his right to revoke
for that reason ™ (Voet 89-5-31).

Voet explains that * it must not be imagined
that a donation is invalidated on account of the
subsequent birth of children by the mere opera-
tion of law, and that the donor is again forthwith
made the owner of the donated property, but
rather that this eancellation must be sued for by
him, and the donated property must be reclaimed
by him by a personal action (condictio)”
(89-8-85). The personal action is called into
existence on the subsequent birth of the child,
which is described as “a purely accidental
happening giving occasion for the cancellation **
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In other words, the cause of action arises as soon
as the child is born, and the donor may * repent
of his liberality ¥ in order that he may fulfil
‘“his obligations of paternal duty ”. (Voet
39-5-81). When the equitable jurisdiction of
the Court to grant restitutio in integrum is invoked
* by means of the querula’ (Voet 89-5-35), it is
left to the discretion of the Judge to determine
whether the gift should be cancelled having
regard to all the circumstances which were
relevant “ at the time when the gift was made ™.
(Voet 39-5-32). In other words, the donor must
prove that * the conditions are suitable for the
revocation of the gift ' (Voet 39-5-85). It is the
Court’s decree and not the wish of the donor that
operates to invalidate the gift.

Mr. Weerasooria has argued that section 6 of
the Prescription Ordinance applies because . the
relief claimed is for the enforcement ol a  tacit
condition of the written agreement ™. I do not
doubt that an action for the enforcement of an
implied term or condition of a written agreement
may in certain circumstances be regarded as an
action to enforce the written agreement itself.
Dawbarn vs. Byall (1914) 17 N. L. R. 3872. But
this does not conclude the question. Even if
that be the true theoretical explanation of the
basis of a revoeatory action with which we are
now concerned, the language of section 6, as 1
read it, seems appropriate only to proceedings
for the enforcement of a right which flows
directly from the breach of an express or implied
corresponding obligation imposed by the contract
on the other party to “ the written promise,
contract, bargain or agreement . The section
is inapplicable where, as has happened in this
case, the cause of action proceeds not from such
a breach but from some fortuitous supervening
circumstance which the law, on equitable con-
siderations, regards as having destroyed the
original foundation of the donation so as to call
for a judicial determination of its future opera-
tion.

The “ tacit condition ’ suggested by Voet as
the theoretical explanation of a revocatory
action can, in a sense, be equated to a contractual
resolutive condition which, if subsequently ful-
filled, invalidates the contract which was walid
at its inception (Voet 18-5-1). As Wessells
explained in The Law of Contract in South Africa
Vol. 1 pages 432 and 487, “a contract subject
to a resolutive or resolutory condition creates a
Jegal bond between the parties, but in such a way

that if the econdition is fulfilled the legal bond is
broken, and the parties are restored as much as
possible to their former condition. By the ful-
filment of the resolutive condition, the contract
ceases to exist 7.

But is there any need in the present context to
discover some logical explanation for the remedy
which the Roman Dutch Law recognises in revo-
catory actions? As in the well-known °‘frus-
tration ”’ cases in commercial transactions, some
may explain the remedy by speaking of the
disappearance of the assumed foundation of the
basis of the contract, others by recading an
implied~ term into the written instrument.
Constantine Steamship Line vs. Imperial Smelting
Co. (1942) A. C. 154. Lord Sumner would
perhaps describe it as “a device by which the
rules as to absolute contracts are reconciled with
a special exception which justice demands.”
Iirji Malji vs. Cheong Yue Steamship Co. (1926)
A. C. at page 510. Suffice it to say in the words
of Lord Simon that, * whichever way it is put,
the legal consequence is the same .

Section 6 of the Preseription Ordinance does
not apply for the simple reason that the cause
of action involves no “ breach ™ of any obliga-
tion by the donee, for it would be facetious
indeed to impute any “ blame ” to him for the
happy event which had taken place in the
donor’s household. In fact, no obligation to
restore the property could arise unless and until
a decree for cancellation had been pronounced.
The decisions of this Court in Gout. Agent, Western
Province vs. Pallaniappa Chetty (1908) 11 N. L. R.
151 and Ponnamperuwa vs. Gunasekere (1921) 23
N. L. R. 235 are distinguishable because they
were concerned only with deeds of gift which
expressly empowered the donor to revoke the
gift by his own act and without the intervention
of the Court. In such an event, the donee’s
repudiation of the right of revoecation would
clearly have constituted a “breqch” of the
contract giving rise to a cause of action contem-
plated by section 6. In this case there was no
such breach, and section 8 of the Ordinance
applies because no special provision has been
made for a cause of action of this kind. If that
be the correct view, it was conceded in argument
before us that the action was prescribed. 1T
would therefore set aside the judgment appeale®
from and dismiss the plaintiff’s action with costs
in both Courts,

Set aside.
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Present : GRATIAEN, J. anp Purig, J.

THE KING vs. DON CHARLES GUNATUNGA

S, C. No. 100—D. C. (Cril) Panadura Case No. 176

Argued on : 18th January, 1952,
Decided on : 81st January, 1952.

Misjoinder of charges—Public Officer entrusted with money—Shortage of money so entrusted—
Charges of criminal breach of trust under section 392 A of Penal Code—Can a charge of falsification of
accounts under section 467 of Penal Code be joined—Legalily of such joinder—Criminal Procedure
Code, section 168—Burden of proving charge under section 392 A,

Held : (1) That upon a charge under section 3924 of the Penal Code, the burden rests on the prosecution to
prove the ingredients of the offence of criminal breach of trust as defined in section 388 of the Penal
Code, and that burden so far as the element of dishonesty is concerned, is prima facie discharged by
the failure on the part of the public officer to produce the money shown in the aceounts kept by him

or to account therefor.

(2) That a finding of dishonesty on the evidence taken as a whole being a pre-requisite to a conviction
under the section, the joinder of & count in the same indictment for making false entries with intent
to defraud by concealing misappropriation is not illegal, as the falsification is so intimately connected
with the misappropriation, as to form a single transaction.

Cases referred to: King vs. Ragal (1902) 5 N. L. R. 314.
Somander vs. Uduma Lebbe (1924) 24 N. L. R. 146.

Dr. Colvin R. de Silva, with T. W. Rajaratnam, for the accused-appellant.
Boyd Jayasuriya, Crown Counsel, for the Attorney-General.

PuLre, J.

The only point of substance urged on behalf of
the appellant is that there has been a misjoinder
of charges in the indictment, The appellant
was at the time material to the case the post-
master in charge of the Ingiriya Post Office.
On the 27th June, 1950, an examiner of post
office accounts, duly authorised for that purpose,
made a demand on the appellant to produce a
sum of Rs. 87,608:'58 shown to be due to the
Crown in the accounts kept by him. The
appellant’s failure to produce the money was the
subject of the first charge against him under
section 892a of the Penal Code. The second,
third and the fourth charges alleged that in the
course of the transaction set out in the first the
appellant, with intent to defraud, made false
entries in accounts sent by him to the head office.
It is not necessary to refer in detail to the parti-
culars set out in the charges relating to falsifica-
tion, The case for the prosecution was that the
falsification was part of a scheme to keep the
head office ignorant of the misappropriation of
the sum of Rs. 87,698:58, which was the subject
of the first charge,

No objection was taken at the commencement
of the trial on the ground of misjoinder of charges
but at a later stage it was submitted that the
joinder of the second, third and fourth counts
with the first was illegal for the reason that the

alleged falsification had no connection whatso-
ever with a mere failure to produce a sum of
money, when the appellant was called upon to
do so by an authorised officer, and that the
irrelevancy of the falsification to any issue
arising under section 8924 rendered it impossible
to treat the falsification and the mere failure to
produce the money as parts of the same trans-
action. The learned trial Judge overruled the
objection. Thereafter the prosecution withdrew
the second and the third counts and the trial
proceeded on the remaining counts. The reason
given by the prosecution for the withdrawal of
the counts referred to was to meet an allegation
of embarrassment by the defence. It is not,
however, easy to reconcile the withdrawal by
the prosecution of the second and third counts
with the retention of the fourth count.

At the close of the casc for the prosecution
the appellant was called upon for his defence and
he gave no evidence. The learned District Judge
convicted the appellant on both counts and
sentenced him on the first count to one year’s
rigorous imprisonment and to pay a fine of
Rs. 1,000 in default six months’ rigorous im-
prisonment and to one year’s rigorous imprison-
ment on the fourth count, the sentences to run
concurrently. At the hearing of the appeal
learned Counsel for the appellant conceded, and
in my opinion rightly, that if an essential ingre-
dient of an offence under 8924 of the Penal Code
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is the dishonest conversion of the money which
the public officer concerned fails to produce when
demand is made by a duly authorised officer and
if, further, accounts had becen falsified to conceal
such misappropriation, the dishonest conversion
and the falsification could be regarded as one
transaction and that a joinder of a charge under
section 392s with charges of falsification would
not be illegal.

Dr. Colvin R. de Silva repeated the argument
be put forward in the trial Court. When the
bare wording of section 8924 is examined without
reference to section 888 and without staying to
consider the reason for the enactment of the new
section there is much to commend the argument
that the clement of dishonest conversion essential
to the olfence of criminal breach of trust, as
defined in section 388 of the Code, is not imported
into the provisions of section 892s. This very
contention was, however, urged by the Crown in
two reported cases and was rejected by this
Court. In-the case of King wvs. Ragal (1902)
5 N. L. R. 314 Bonser, C.J., said :—

‘It was sought to be arpued that this Ordinance
(i.e., Ordinance No. 22 of 1889 which first enacted the
gection which is now numbered as section 892a of the
Penal Code) altered the law in respect of criminal
breach of trust in its most essential particular. To
constitute the offence of criminal breach of trust, you
must find dishonesty. In my opinion this Ordinance
did nol intend to make a man a eriminal who had no
truilty or dishonest intent : 4 simply intended fo facili-
tale proof of dishonesty, which it s often difficult to
prove. Of course, if, as in many ecases il occurs, a
person has falsified his accounts, then you have at once
evidence of dishonesty.”

This case was followed by Porter, J., in Soman-
der vs. Uduma Lebbe (1924) 24 N. L. R. 146. We
were asked to hold that the decision in King vs.
Ragal (1902) 5 N. L. B. 314 was wrong as the
learned Chief Justice had travelled beyond the
plain words of section 3924 and read into it
provisions which only the Legislature could have
inserted. The substance of section 892A was
taken from section 1 of Ordinance No. 22 of 1889
which is described as “ An Ordinance relating to
eriminal breach of trust by public servants in
this Colony ”. As the law stood at that
time it was a matter of utmost difficulty where
a shortage of money in the hands of a public
servant was discovered to specify when and
what portion of the money which he is unable
to account for was misappropriated. Even if
the prosecution could satisfy the Court that
various sums of money represented by the short-
age were misappropriated between two specified
dates, a charge of criminal breach of trust could
not be brought home. It was only in 1919 (vide
section 7 of Ordinance No. 81 of 1919) that

section 168 of the Criminal Procedure Code was
amended by the addition of sub-section (2) which
reads :—

** When the aecused is charged with eriminal breach
of trust or dishonest misappropriation of money, it
shall be sufficient to specify the gross sum in respect
of which the offence is alleged to have been committed,
and the dates between which the offence is alleged to
have been committed without specifying particular
items or exact dates, and the charges so framed shall
be deemed to be a charge of one offence within the
meaning of section 179,

Provided that the item included between the first
and last of such dates shall not exceed one year.”

I may in passing mention that it was by the
Criminal Procedure Code (Amendment) Ordi-
nance, No. 57 of 1947, that section 168 (2) was
further amended by extending it to misappro-
priation of all manner of * Movable * property.

Again, if an examination of the accounts
revealed a systematic falsification of entries by
a public officer pointing to an embezzlement, the
extent of which could only be a matter of specula-
tion he could not have been charged with falsifi-
cation because section 467 of the Penal Code
was then not in force. It was added to the
Code in 1908. Therefore, as the law stood in
1889 one could not say that Bonser, C.J., was
wrong in holding that by enacting 8924 the
Legislature did no more than facilitate proof of
dishonesty which is an essential element that
the prosecution has to establish for a conviction
on a charge of criminal breach of trust. In
other words, upon a charge under section 8924
the burden rests on the prosecution to prove the
ingredients of the offence of criminal breach of
trust as defined in section 388 and that burden,
so far as the element of dishonesty is concerned,
15 prima facte discharged by the failure on the
part of the public officer to produce<the money
shown in the accounts kept by him or duly to
account therefor. A finding of dishonesty on the
evidence taken as a whole is a pre-requisite to
a conviction. In this view of the matter the
false entries in the present case were so intimately
connected with the misappropriation that the
misappropriation and the falsification could
rightly be regarded as a single transaction,

In my opinion the appeal fails and should be
dismissed.

GRATIAEN, J,

I agree. In my opinion the Legislature did
not intend, by enacting section 1 of Ordinance
No. 22 of 1889 (which has since been incorporated
in Chapter 17 of the Penal Code) to create a new
offence, also entitled * eriminal breach of trust *’,
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containing elements separate and distinet from
the elements of the substantive oflence defined in
section 388 of the Code. As my brother points
out, the purpose of scction 392a is merely to
facilitate, in the case of public servants entrusted
with public funds, proof of the commission of an
offence defined in section 888 and punishable, as
an aggravate form of that offence, by section
392. Proof of the ingredients specified in section
8924 furnishes prima facie evidence of the dis-
honest misappropriation or conversion of the
missing funds so as to establish the commission
of ** eriminal breach of trust” defined in seetion
888. This does not mean that the accused is
debarred from setting up any defence which would
normally be available to a person charged with
criminal breach of trust. If, for instance, he can
establish facts suflicient to create doubts as to
the existence of the element of dishonesty, he is
entitled to an acquittal. Again, as Bonser, C.J.,
indicates in King vs. Ragal (1901) 5 N. L. R, 314,
it would afford a good defence if the evidence,
taken as a whole, fails to satisfy the trial Judge
that, notwithstanding the shortage of the cash
involved, there had in fact been a conversion of
the public funds. I think, however, thdt the
headnote to King vs. Ragal (1901) 5 N. L. R. 814

goes too far when it states that * to justify a
conviction there must be direct evidence (that is,
presumably, in addition to the facts specified in
section 8924) of dishonesty or such conduct on
the part of the accused as would lead to the
inference of dishonesty or dishonest intention ™.
On the contrary, section 8924 is specially de-
signed to relieve the prosecution of the burden
of proving any facts other than what is expressly
mentioned in the section in order to establish
prima facie the dishonest conversion of publie
funds on a date or dates which the Crown is not
required (and may well find it impossible) to
specify. Indeed, by a statutory fiction, section
3924 regards the date on which the accused
“failed to pay over or produce......... or to
account for” the missing funds as the date of
the actual commission of the substantive offence,
namely criminal breach of trust by a public
servant.

Dr. Colvin R. de Silva concedes that, if section
8924 is to receive the interpretation which my
brother Pulle and I have adopted, no plea of
misjoinder arises. I agree therefore that the
appeal must be dismissed.

Appeal disinissed,

Present @ Rosg, C.J. AND GUNASEKARA, J.

MILLER vs. MURRAY

8. C. No. 440—D. C. (F) Kandy No. 3818

Argued on ¢ 13th June, 1952,
Decided on : 10th July, 1952.

Jurisdiction—Defendant residing oulside Ceylon—Service of swmmons out of island duly effected
—Action for breach of promise of marriage—Section 9, Civil Procedure Code—Does it apply only to
persons domiciled in Ceylon —Civil Procedure Code, sections 9, 69.

The plaintiff-appellant sued the defendant-respondent to recover damages for hreach of promise of marriage-
Service of summons on the defendant-respondent, who had been residing outside Ceylon, was duly effected, in ae-
cordance with the provisions of section 69 of the Civil Procedure Code.

A preliminary issue was Taised as to whether the Court had jurisdiction to hear the ease, as the defendant was

living outside Ceylon, and this was decided in favour of the defendant.
The plaintiff appealed, and the appeal was argued on the basis that, if the matter was justiciable in Ceylon at

all, the Kandy District Court was the appropriate Court.

Held : (1) That there was no good cause for accepting the respondent’s contention that section 9 (Civil Pro-
eedure Code) applied only to persons domiciled in Ceylon.
(2) That, in consequence, the matter was justiciable in Ceylon.
Per Rose, C.J.—Moreover in a comparatively recent case in re Liddell's Seltlement Trusts (1936) 1 Ch. Div. 365,
Romer, L. J., has said, at page 374, in considering the effect of Order X1 Rule 1 (¢) (of the United Kingdom Supreme

Court).

* The moment a person is properly served under the provisions of Order X1 that person, so far as the jurisdiction
of this Court is eoncerned, is precisely in the same position as a person who is in this country.”
Cases referred to: Worman & Co. vs. Noorbhai 15, N. L. R. 8535.
Emanuel vs. Symon (1908) 1 K, B. 302,
Sirdar Gurdyan Singh vs. The Rajah of Faridkote, (1894) A, C. 670.
Schibsby vs. Westenholz, L. R. 6 Q. B. 155.
Re Liddeil’s Settlement Trusts (1936) 1 Ch. Div. 3635.
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H. V. Perera, Q.C., with P. Somatilekam and S. Sharvananda for the plaintiff-appellant.
N. E. Weerasooria, Q.C., with E. B. Wikramanayake, Q.C., with Ivor Misso and P. Colin Thome

for the defendant-respondent.
Rosg, C.J.

The appellant seeks to recover damages from
the respondent for breach of promise of marriage.
The matter went to trial on the following issues :
1. Did the defendant by his letters dated
19th November, 1947, 9th December, 1947,
29th June, 1949, 11th July, 1949, 9th
August, 1949, and 19th September, 1949,
promise to marry the plaintiff 7

2. Has the defendant repudiated his said
p};);?njse and refused to marry the plain-
tiff ?

8. If so, what damages is the plaintiff en-

titled to ?

4, In view of the fact that the defendant has

been residing outside Ceylon from April,
1948, has this Court jurisdiction te hear
the plaintifl’s action ?
The fourth issue was heard as a preliminary
issue of law.

The appeal was argued on the basis that if the
matter was justiciable in Ceylon at all the Kandy
District Court was the appropriate Court.

Service of summons out of the island was duly
effected, having been permitted under section 69
of the Civil Procedure Code on the ground, no
doubt, that the cause of action arose in Kandy,
or that the contract sought to be enforced was
made there. (Section 9 of the Code).

The respondent contends that section 9 applies
only to persons domiciled in Ceylon and purports
only to allocate jurisdiction as between the
various Courts of the island in respect of such
persons, He submits that the words  subject
to the pecuniary or other limitations prescribed
by any law * introduce the limitations of inter-
national law and should not, as the appellant
argues, be taken to refer exclusively to municipal
law.

The respondent relies in the main upon two
decisions, Worman & Co. vs. Noorbhat 15, N. L. R,
855 and Emanuel vs. Symon 1908, 1, K. B. 302.
It is to be noted that in the former case the
question to be decided was whether a judgment
obtained against the defendant in the Court of
Small Causes of Calcutta was enforceable in
Ceylon. On this matter Lascelles, C.J. said as
follows :—

“The argument on appeal prineipally turned on a
point which does not appear to have been urged before
the learned District Judge. But as the consideration
of that argument involves no further finding of fact,
I think we cannot refuse to entertain that argument.

Now it is urged by Mr. Hayley that, accepting the
findings of the District Judge on the two points in
issue, namely, the competence of the Cotirt in India and
the service of the summons in Colombo, the present
action is still one that is not maintainable on general
principles of international law. It is argued that,
inasmuch as the defendant was not demiciled within
the jurisdiction of the Indian Courts, and was not
resident there at the time ol the action against him,
and did not appear to the process or agree to submit
to the jurisdiction of the Court of Small Causes, he
is not bound by the judgment of that Court. The
authorities which Mr. Hayley has cited to us are ex-
plicit on the point, and being authorities on questions
of international law they are binding on us. In the
case of Emanuel vs. Symon the facts were on all fours
with the facts of the present case. The . defendant
had been in Western Australia and had carried on
business there. He then left Australia and went to
live in England. His former partners then obtained a
judgment against him in the Australian Court. The
defendant was served with the writ in Hngland, but
he entered no appearance, and did not defend the
action. The Australian Court gave judgment against
him, and an action was brought in England against
the defendant to enlorce the Australian decree, and
it wds held, on the grounds that I have mentioned,
that the defendant was not bound by the decree of
the Australian Court. In an Indian case, Sirdar
Gurdyan Singh vs. The Rajah of Faridkole, (1894)
A. C. 670 the same principles were cnunciated. I
regard these judgments as binding on us, and I would
set aside the judgment of the District Court and dis-
miss the action against the defendant.”

It is to be noted that neither in that case nor
in Emanuel vs. Symon (supra) was the point taken
that the original judgment, in Calcutta, or
Western Australia, as the case may was bad in
itself. Indeed the contrary would seem to be
assumed and in Sirdar Gurdyan Singh vs. The

Rajah of Faridkote, (supra) Lord Selborne said

at page 684 :—

*“ In a personal action, to which none of these causes
of jurisdiction apply, a decree pronounced in absentem
by a foreign Court, to the jurisdiction of which the
defendant has not in any way submitted himself, is
by international law an absolute nullity. He is under
no obligation of any kind to obey it; and it must be
regarded as a mere nullity by the Courts of every
nation exeept (when authorized by special local legisia-
tion) in the country of the forum by whick it was pro-
nounced,”

In other words, the jurisdiction of a Court of
any particular State must depend upon the
local municipal law and is unaffected by the
consideration as to whether a judgment once
obtained is enforceable in the Courts of a foreign
state. That latter question will of course depend
upon international law or the local municipal law
of the foreign State in question. This distinction
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would seem to be explained by Blackburn, J. in
Schibsby vs. Westenholz L. R. 6 Q. B. 155 at page
159.

“ Should a foreigner be sued under the provisions
of the statute referred to, and then come to the Courts
of this country and desire to bz discharged, the only
question which our Courts could entertain would be
whether the Acts of the British Legislature, rightly
construed, gave us jurisdiction over this foreigner, for
we must obey them. But if, judgment be given
against him in our Courts, an azection were brought
upon it in the Courts of the United States (where the
law as to the enforcing forcign judgments is the same
as our own), a further question would be open, viz.,
not only whether the British Lagislature had given
the English Courts jurisdiction over the defendant,
but whether he was under any obligation which the
American Courts could recognize to submit to the
jurisdiction thus created. This is precisely the question
which we have now to determine with regard fo a
jurisdietion assumed by the French jurisprudence over

the effect of Order X1 Rule 1 (¢) (of the United
Kingdom Supreme Court) :—

“The moment a person is properly served under
the provisions of Order X1 that person, so far as the
jurisdiction of this Court is concerned, is precisely in
the same position as a person who is in this country”.

It seems to me, thercfore, that there is no
good reason for accepting the respondent’s con-

| tention that section 9 applies only to persons

domiciled in Ceylon. The appellant is, in my
opinion, entitled to succeed in her appeal. The
appeal is therefore allowed, but, as the merits
have not yet been adjudicated upon, the matter
must be remitted to the District Court for
determination according to law. The respondent
will pay the costs of this appeal and of the hear-
ing in the District Court on 13th March, 1951.

foreigners.”
(GUNASEKARA, J.
Moreover in a comparatively recent case in re I agree.
Liddell’s Seitlement Trusts (1936) 1. Ch. Div. 865

Romer, L.J., has said, at page 374, in considering

Appeal allowed
and sent back.

IN THE PRIVY (COUNCIL

Present : Lorp Normaxn, Lorp Tuckier, Lorp Asquiti (of Bishopstone), Lorp CoHEN.

MOHAMED AKBAR ABDUL SATHAR vs.

Privy Council Appeal No. 19 of 1951 from the Supreme Court of Ceylon

W. L. BOGTSTRA et al

Decided on : 26th May, 1952
Contract—Appellant employed by respondent on a fived salary—Oral agreement for payment of
commission—Finding of Trial Court-When may Appellate Court interfere ?—Meaning of * share of
profits **, * commission ”, bonus'— Evidence Ordinance, sections 34, 37.

The appellant who was employed by the respondent on a fixed salary alleged that he was promised a commission
on the net profits of the business for each year; certain sums of money deseribed as * commission ™" * honus ” had been
credited to Lthe appellant in the books of the respondent.

The trial Judge found for the appellant on his claim to a commission based largely on his estimate of the credi-
bility of the appellant and the respondent respectively.

The Supreme Court set aside the order of the trial Judge on the ground of misdirection in that the finding was
based on his disbelief of the respondent by reason of * respondents ’ contradictions, and that those contradictions in
their view amounted to nothing more than an incapacity to explain or remember certain facts.

Held : (1) That the order of the Supreme Court should be set aside as their. Lordship’s find it impossible to
agree with the reasons given by the Supreme Court, as in their Lordship’s view the judgment of
the trial Judge indicates that his acceptance of the appellant’s story was based largely on his im-
pression of the demeanour of the appellant. _
{2) That objections cannot be taken at the Privy Council to evidence admitted at the trial and in the
Court of Appeal.

The terms ** share of profits * and * commission ** are expressions relating to a legal right, while * bonus *’ refers
generally to an ex-gratia payment.

Mr. D. N. Pritt, Q.C., with———for the appellant,
Myr. Fox Andrews, for the respondents.
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Judgment delivered by Lorp ColEN

The appellant entered the service of the re-
spondents in 1987 at a salary of Rs. 150 per
month plus a ** dearness allowance *’ which their
Lordships understand to mean a cost of living
allowance. It was also the practice of the re-
spondents to give their employee an X 'mas bonus.

The business of the respondents was divided
into departments the appellant being employed
in a department which 1s called sometimes the
Sundrics Department, sometimes the Import De-
partment and sometimes the General Import and
Sundrics Department, According to the appel-
lant he saw opportunity of developing a particular
kind of business described as indent business and
approached the 1st respondent towards the end
of 1989 with the suggestion that he (the appellant)
should receive an addition to his remuneration.
He alleges that an agreement was reached that he
should receive in addition to his fixed salary and
dearness allowance an eighth share of the nett
profits of his department. e contends that this
agreement remained in force until he left the
service of the respendents on the 81st December,
1944, subject only to two variations : (a) that in
1940-41 there was imposed for a short time a 10
per cent. cut in fixed salary and (&) that it was
agreed early in 1944 that his fixed salary including
dearness allowance should thereafter be Rs. 500
per month.

The respondents admit the allegations as to the
fixed salary but deny that the appellant had any
legal claim to anything over and above it.

The evidence establishes beyond dispute that
the appellant received or was credited with certain
sums in the books of the respondents at the end
of each of the financial years ending on the 81st
March, 1941, 1942 and 1943 respectively, the
amounts involved being in 1941 Rs. 5,000, in
1942 RBs. 5,000 and in 1943 Rs. 4,000. These
sums were in addition to his fixed salary, any
X’mas bonuses and a special bonus given to all
employees to celebrate the silver jubilec of the
2nd respondent but the respondents allege that
they were ex gratia payments as a reward for
hard work and that the appellant could not have
sued to recover them had they not been paid.

On the 29th November. 1944, the respondents
wrote to the appellant purporting to confirm an
agreement that he should resign from the firm at
the end of 1944 and stating that his services would
not be required after the 31st December, 1944,
The appellant denies that any such agreement
was made but he did in fact leave the respondents’
service on the 31st December, 1944.

Without waiting for that date his proctor wrote
on his benalf on the 4th December, 1944, a letter

which did not mention the specific claim to an
eighth share of the profits of his department but
contained the following paragraphs :—

“1 am prepared to advise my client without
prejudice to terminate his services immediately,
waiving salary for the current month and bonus,
on condition that you settle what is due to him
as commission immediately.

My client joined your firm in the Import
Department in 1937 on a salary of Rs. 150 per
month plus an annual bonus. By 1940-41,
however, by my client’s unquestioned efficiency
and business knowledge, experience and general
acumen the firm was able to turn out a sub-
stantial profit out of which you paid my client
Rs, 5,000 as commission he had earned and
was lawfully entitled to on the basis agreed
upon. In 1941-42 the turn over was again just
as satisfactory and you paid my client a similar
amount. In the following year 1942-43 trading
conditions suffered a slight set-back and you
were able to pay my client only Rs. 4,000,

It was during that period that Mr. Sathar on
your behalf was away from Ceylon for 8 months
and it is clear that it was a case of cause and
elfect : but in 1943-44 you netted a profit in the
neighbourhood of 2} lakhs and there is due to
my client as even minimum commission a sum
of Rs. 25,000 more or less, which I have to
request you to forward me at your earliest.”
The respondents by their proctor on the 15th

December, 1944, repudiated any liability for any-
thing beyond the fixed salary to the end of
December, 1944,

On the 22nd December, 1945, the appellant
issued his plaint claiming in effect (@) fixed salary
of Rs. 500 for the month of December, 1944 : (b)
damages for wrongful dismissal amounting to
three months’ salary, i.e., Rs. 1,500; (¢) an ac-
count of the profits of his department for the
period 1st April, 1943, to the date of his dismissal
viz., 31st December, 1944, and payment of a sum
equal to one-eighth of such profit ; (d) an account
of the profits earned by his department in trans-
actions arranged or executed by him before the
81st December, 1944, in respect of goods delivered
or performance completed after that date. The
case came on for hearing before the District Court,
Colombo, on the 28th May, 1947. The appellant
gave evidence in support of his plaint in the course
of which he definitely asserted that the 1st re-
spondent on behalf of the respondents had made
the verbal agreement, alleged in the plaint. He
puts in various entries from the respondents’
books which he said supported his claim. Thus
in the personal ledger (see P4 and P 5) there
appears the following entries :—
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* Jan. 4th, 1941, advance against commission

—Rs. 2,500.

July 14th, 1941, cash in settlement of com-

mission—Rs. 2,399:53.

Oct. 80th, 1943, cash in settlement of com-

mission—Rs. 8,500.”

On the other hand it should be noted that in
the same account on the opposite side appears
these entries : —

‘ March 31st, 1941, by bonus, Rs. 5,000,
March 31st, 1942, by bonus, Rs. 5,000.
March 81st, 1943, by bonus, Rs. 4,000.”

He aiso produced two statements of profits of
his department which he said had been handed
to him by the 1st respondent when they were
discussing what he was entitled to for his share
of profits, The first (P 6) showed a profit for
1940-41 of over Rs, 57,000. The second showed
the profit for the three years 1940-41, 1941-42
and 1942-43 ; the profits for the two latter years
aggregating to respectively about Rs. 106,000
and Rs. 40,000. If the one-eighth calculation is
applied to these ficures the amount arrived at is
substantially larger than the amounts actually
credited to him in each year and the ratio between
these amounts is very diflerent to the ratio of the
profits figures for the respective years. The
appellant sought to explain these discrepancies by
stating that he aceepted deductions wiich the
1st respondent said, ought to be made in respect
of such matters as working expenses, excess pro-
fits and income tax and that the figures for the
last two years were treated as an aggregate.

He also produced two counterfoils which corro-
borated the entries in the books of the respondents
that the Rs. 2,500 paid to the appellant on the
7th January, 1941, was an advance against com-
mission and that the Rs. 2,899°53 paid to him on
the 14th July was in settlement of his commission.
According to the evidence of the respondents’
former book-keeper who was called on behalf of
the appellant and was not cross-examined the
first counterfoil was in the handwriting of the
2nd respondent and the second counterfoil which
was in the book-keeper’s handwriting was initiall-
ed by the Ist respondent.

The appellant also put in some entries from a
day book (P 9) which he had kept in connection
with a business formerly carried on by him at
Diyatalawa and in which he had, until he closed
down that business, made certain entries as to
his receipts from the respondents, Under date
January 4th, 1941, he records the receipt of
Rs. 2,500 as * being part advance on commission
due”. Under date July 16th, 1941, he records the
receipt of Rs. 2,399°53 as Bv Ho:nn- Kong Bank
cheque ”’ and under the same date appear in
opposite columns the following entries :—

“B.& De W.safe (M. A. A. S, Ale) To amt,
due on commission a/c for the year 1st April,
1910, to 81st March, 1941, to M. A. A. Sathar—
5,000°00.

M, A. A. Sathar, By amt. received from B. &
De W. towards Commission for year 1st April,
1910, to 31st March, 1941, based on 1/8th share
of a nett profit of Rs. 40,000 for the Sundry
Department—35,000:00.”

Again under date 20th December, 1941, appears
the entry *“ B. & De W.’s afc By Hong Kong Bank
cheque being advanced towards amount due to
me on profit for the year, 1941-42—500°00.”

No objection was taken to the admission of
these entries.

The 1st respondent was the only witness called
for the respondents although the 2nd respondent
was living in Ceylon and appears elearly to have
been available. The 1st respondent denied the
alleged agreement. He adnmuitted that the state-
ment of profits (P 6) was in his handwriting but
denied having handed it or the statement of pro-
fits (P 8) to the appellant. He gave what the
trial Judge thought a wholly unsatisfactory ex-
planation of the purpose for which he had pre-
pared the document (P 6). He denied having
told the appellant that Rs. 17,000 should be
deducted from the profits shown in P 6 as ex-
penses. He was less explicit in his denials as to
P 8 for he says: “ I might have given him an
idea of the situation when he spoke to me about
his bonus 7

He was unable to give any satisfactory ex-
planation as to why the 2nd respondent had
entered ‘‘ advance against commission ’ in the
counterfoil (P 2) and could only say about the
entry on 14th July, 1941, ** Cash in settlement of
commission *' that it was a mistake in so far as it
used the word *“ commission ™

Having heard the evidence the learned Judge
on the 28rd June, 1947, gave judgment in favour
of the appellant except on the issue of damages
for wrongful dismissal. As the appellant does
not now seek damages for alleged wrongful dis-
missal their Lordships need not refer again to
that issue,

On the main point, viz.: the appellant’s claim
to a share of profits the learned trial Judge un-
hesitatingly found for the appellant. As their
Lordships read his judgment he bases himself
largely on his estimate of the credibility of the
appdlant and the st respondent: respeciively.
On this point he says :—

¢ Plaintilf gave his evidence quite well. He did
not contradict himself on any material point.
As for the 1st defendant he was most unveliable
in the witness box. He contradicted himself
more than once and said things that could not
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possibly be true. For a Dutchman he was extra-
ordinary voluble, but it must not be thought that
he was handicapped by reason of unfamiliarity
with the English language. In fact, his knowledge
of English seemed to be very good. He certainly
showed a nice appreciation of the word * iasist-
ence ., He said with reference to the Diyatalawa
business ““ The books were audited but that was
done on my urgent request”. Realising that
urgent request was not the correct expression, he
added : ** On my insistence that was done .

As between the plaintifl and the 1st defendant
I have no hesitation in accepting the word of the
former.”’

He places some reliance on one of the entries in
the plaintiff’s day book (P 9) for after reading the
entry for the 20th December, 1951, he says :

“ About the genuineness of this entry there can
be no doubt and it proves the plaintiff’s statement
that the sum of Rs. 500 was not an advance
against salary but an advance payment on
account of profits.”

Again he says: “...... plaintiff’s book of account
supports the plaintiff’s story that the amounts
received by him were on account of profits earned
by his department and not as bonus ".

From this decision the respondents appealed.
Their Lordships do not find it necessary to refer
to the notice of appeal further than to point to
entries in the appellant’s day book (P 9) but
merely to its admissibility except as corroboration
of the appellant’s evidence.

The appeal came before the Supreme Court and
on the 25th April, 1949, the Supreme Court
(Nagalingam and Gunasekara, J. J.) reversed the
decision of the trial Judge and dismissed with
costs the appellant’s action in excess of the
Rs. 500 admitted to be due for salary.

Nagalingam, J. with whom Gunasekera, J.,
concurred commenced his judgment by stating
his view of the law applicable where an Appcllate
Court is invited to reverse a trial Judge on a
question of fact. He said :

*“This appeal involves a question of fact. It
is a well established principle that an Appeliate
Tribunal would not ordinarily interfere with the
finding of fact of a Court of first instance, but
this principle is not without exception. Where
the facts are such that the Appellate Tribunal is
itself in as good a position as the original Court
to sift and weigh the evidence and where in
particular the oral testimony has not received in
the lower Court that consideration which should
have been bestowed on it in the light of the
attendant circumstances ‘ which cannot lie ’, the
Appellate Tribunal would not feel itself tram-
melled by the trial Judge’s views in reaching on
its own a decision on appeal. Besides where the

disbelief of a witness expressed by the trial Court
is based upon demeanour that is a strong circum-
stance which the Appellate Court would give full
weight to; but where that disbelief is based on
the ground that the witness has contradicted
himself and where on examination the contradic-
tions do not amount to anything more than an
incapacity to explain or remember after a period
of years certain facts, the Appellate Tribunal
would be the more unfettered to examine the
evidence afresh and arrive at an independent
decision.”

With that statement of the law (which in sub-
stance agrees with the opinion expressed by the
House of Lords in Watt or Thomas vs. Thomas
(1947) A. C. 484) their Lordships are not disposed
to quarrel but they are unable to agree that the
Supreme Court has correctly applied it to the
facts of the present case. Reading the judgment
of the trial Judge as a whole their Lordships find
it impossible to agree that his disbelief of the 1st
respondent was based solely on the ground that
the 1st respondent had contradicted himself or
that the contradictions amount to nothing more
than an incapacity to explain or remember certain
facts. Their Lordships consider that the passage
from the judgment of the trial Judge which they
have cited and indeed his judgment read as a
whole indicate that his acceptance of the story
told by the appellant was based largely on his
impression of the demeanour of the appellant.

It is observed that the Supreme Court dismissed
the appellant’s action not merely on the ground
that he had failed to prove the case he pleaded
but also in their acceptance of the truth of the
evidence given by the 1st respondent. Mr. Fox-
Andrews for the respondents, as their Lordships
think wisely, did not attempt to support that
portion of the judgment of the Supreme Court.
He recognised that the 1st respondent’s evidence
was full of inconsistences for which no satisfactory
explanation could be given. He submitted that
the case should be approached on the basis that
the 1st respondent’s evidence should be ignored
and that the oral evidence adduced on behalf of
the appellant and that documents before the
Court should then be exampled to see whether
they established the case which the appellant
alleged,

Mr. Fox-Andrews had of course to admit that
taking the appellant’s oral evidence alone it
proved his claim to an eighth share of the profit
but he said that when it was examined in the
light of the documents which in the language
Nagalingam, J,  cannot lie ” it would be found
that the oral evidence could not be accepted.

As a preliminary he considered the meaning of
the three expressions * share of profits ” *“ com-



Vol. XLVII

1952—Lorp ConnN—Mohamed Akbar Abdul Sathar vs. W. L. Bogistra et al 57

missions ”’ and *‘ bonus *. The first, he said, is
unambiguous. The second he suggested is ordin-
arily applied to a right to a percentage of the sale
price of goods. Both these expressions, he agreed
are normally used in relation to contracts giving
a legal right to an employee to a share of profits
or commission. ‘ Bonus ™ on the other hands is
he said, normally used in relation to an ex gratia
payment, made at somebody’s discretion, in the
relevant context at the discretion of an employer

Their Lordships are not disposed for the pur-
pose of the present case to dispute the correctness
of this suggested dictionary subject to the reser-
vation that they think that the expression ** com-
mission » is not infrequently used in relation to a
commission on profits, The important distine-
tion to bear in mind is in their Lordships’ opinion
the distinction between ‘* share of profits " and
** commission ”’ on the one hand and ‘ bonus ™’
on the other, the two first expressions relating to
a legal right, the last referring generally to an
ex gratia payment.

Turning to the extracts from the respondents’
books their Lordships find that the expression
* commission ’ and “ bonus *’ are both used, but
in the counterfoils with each of which one or
other of the respondents is personally identified
the expression used is ** commission ”’. The Lord-
ships are unable therefore to extract from the
respondents’ books and documents anything
which is necessarily inconsistent with the appell-
ant’s oral evidence. They agree, however, with
Mr. Fox-Andrews that these entries do not of
themselves support the vital allegation that the
commission to which the appellant is entitled is
an eighth of the profits of his department.

For that he is dependent on his verbal evidence
and, if they are admissible, on the entries of his
day book (P 9), As their Lordships have already
said no objection was taken to their admissibility
either before the trial Judge or before the Supreme
Court, Mr. Fox-Andrews now seeks to exclude
them, Mr. Pritt submits that the objection
comes too late but he also aruged that in any
event they are admissible under Sections 34 and
157 of the Evidence Ordinance (Cap. 11 of the
Revised Edition of the Legislative Enactment of
Ceylon). These sections read as follows :—

* 84 Entries in books of account regularly kept in
the course of husiness, are relevant, whenever they
refer to a matter into which the Court has to inquire,
but such statement shall not alone be sufficient evi-

" denee to charge any person with liability.”

*157. In order to corroborate the testimony of a
witness any former statement made by such witness,
whether written or verbal, relating to the same fact at
or about the time when the fact took place or before
any authority legally competent to investigate the fact,
may be proved.”

Their Lordships find it unnecessary to reach a
conclusion on this last argument as they are
satisfied that they ought not at this late stage
to sustain Mr. Fox-Andrews’ objection. They
have not the advantage of any opinion of the
Ceylonese Courts on the point, but they have the
fact that the present respondents’ counsel in their
notice of appeal to the Supreme Court appear to
have recognised that the entries would be admis-
sible for corroborating the present appellant’s
evidence, Their Lordships will assume that this
contention of the respondents is well founded.
The appellant has given express evidence which
if accepted justifies the learned trial Judge’s
judgment. As their Lordships read that judg-
ment, he treated the entries in P’ 9 as supporting
the veracity of the appellant’s evidence and their
Lordships consider that he was entitled so to do.

There are certain other matters on which Mr.
Fox-Andrews laid great stress, in particular the
diserepancy if the appellant was entitled to an
eighth of the profits of his department, between
an eighth of such profits as shown in P 6 and P 8
and the sums actually paid to the appellant.
This criticism has much force, but no doubt it
was made to the trial Judge and after considering
all the elements, the trial Judge accepted the
appellant’s evidence. In their Lordships’ opinion
the Supreme Court applying the principles which
they themselves enunciated ought not to have
interfered with his coneclusion.

Their Lordships would add that however ex-
cellent a Judge’s note of evidence may be (and
the note in the present case appears to their
Lordships to have been both fully and carefully
made), the cases must indeed be rare where, no
transcript being available, the Appellate Court
in a case involving the veracity of a witness can
properly disturb the finding of fact of the trial
Judge who made the note.

There is, however, one subsidiary matter on
which in their Lordships’ opinion the trial Judge
fell into error and that was in allowing the re-
spondents an account of the profits on transac-
tions commenced during the period of the appell-
ant’s employment with the respondents but not
completed until after the termination of that
employment. Their Lordships think that the
proper inference from the evidence is that under
the agreement between the parties the commission
would only be payable on profits of the depart-
ment which would be brought into the Profit and
Loss Account of the business if the financial year
of the company ended on the date of termination
of the employment.

Their Lordships will therefore humbly advise

i Her Majesty that the appeal be allowed and the
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judgment of the trial Judge be restored subject
to the exclusion of the paragraphs decreeing that
the respondents do render an account to the
appellant of the profits earned by the General
Import and Sundries Department in all trans-
actions arranged or executed by the appellant
and on all contracts put through by him before
the 81st December, 1944, in respect of goods
delivered, and or performance completed after

the 31st December, 1944, and that in default of
rendering the said account of the said profit the
respondents do pay to the appellant the sum of
Rs. 3,125,

The respondents must pay the costs of the
appellant of this appeal and in the Supreme Court
of Ceylon,

Appeal allowed.

Present : CHoxsy, A.J.

B. €. KONSTZ vs. SUB-INSPECTOR THARMARAJAH

S. C. No. 208—M. C. Colombo (Jt.) No. 41920

Application in Revision

Argued on : 26th and 27th June, 1952,
Decided on : 80th June, 1952,

Betting—Charge of—Section 10, Betting and Horse Racing Ordinance—What must be proved
under section 8—Decoy going back on evidence—Availabilily of other evidence—Can conviction be

sustained ?

Where the accused was charged under section 10 of the Betting and Horse Racing Ordinance for receiving or
negotiating a bet on a horse race and there was evidence to establish that betting on horse racing was going on at the
premises and that the accused received the betting slips and negotiated the illegal bet,

Held : (1) That the accused was rightly convicted.

(2) That it is sufficient to prove that a bet was received on a horse race proposed to be run and that it
is not necessary to prove that the horses on which the bet is taken actually ran.

(3) That where a decoy goes back on his evidence the Court can convict an accused person provided
there is other evidence to establish the charge beyond reasonable doubt.

(4) That where the offence is committed in a place other than the place authorized under the search
warrant, the presumption of guilt under the Ordinance is not available and the prosecution must

prove the offence in the ordinary way.

Per Cuoksy, A.J.—* That a Judge of the lower Court has not set out all the reasons that may be urged for re-

jecting a defence does not necessarily mean that he has not considered the defence.

So long as the Appeal Court is

satisfied that the defence has been examined and that its rejection has not been on grounds that eannct be justified,
it cannot be said that the elementary principles of natural justice have not been observed ".

Cases referred to : Charles vs. Kandiah (1950) 52 N. L. R. 212.
. Iyer vs. Karunaraine (1941) 21 Ceylon Law Wezkly.
Dharmaratne vs. Kandasamy (1933) 85 N, L. R. 208.
S. C. 259/J. M. C. Colombo No. 38819.

R. L. Pereira, Q.C., with N, M. de Silva, for the accused-appellant.
L. B. T. Premaratne, C.C., for the Attorney-General.

Cooxsy, A.J.

The accused has been charged and convicted
of an offence under section 10 of the Betting and
Horse Racing Ordinance in that he received or
negotiated a bet on a horse race other than a
taxable bet in contravention of the Ordinance.

The premises were raided by the Police on the
24th of November last under colour of a search
warrant which was issued in respect of premises
No. 83, Canal Row, Fort, whereas the premises

where the alleged illegal betting is said to have
taken place bear assessment No. 83 1/1, Canal
Row. The extract from the Assessment Book
produced by the accused shows that premises
No. 33 was a curio manufactory of the assessed
annual value of Rs. 600 upon which the quarterly
taxes payable was Rs, 45. The same document
shows that premises No. 33 1/1 (which are
situated on the upper storey over premises
No. 83) was entered in the Assessment Book as a
Social Club, the annual value of which is assessed
at Rs. 650 with a quarterly tax of Rs. 48'75.
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The evidence clearly establishes the contention
of Mr. Pereira for the defence that the two
premises are separate and distinct and are
occupied independently of one another, I am
therefore of the view that the search of premises
No. 88 1/1 was not authorised by that particular
search warrant, The consequence is that the
presumption of the guilt of the offence of unlaw-
ful betting which is created by the Ordinance is
not available to the prosecution. Every fact in
relation to the offence has therefore to be proved
by evidence in the ordinary way unaided by
any presumption,

Mr. Pereira also contended that there was
no proof that the three horses mentioned in the
betting chits, namely, Mosaki Pasha, Mosul and
Midsummer Fair actually ran on the 20th of
November last. The case of Charles vs. Kandiah
(1950) 52 N. L. R. 212 was relied on. In my
view that case is not an authority for the pro-
position that the prosecution must prove that
the horse actually ran. The decision of Soertsz, J.
in Iyer vs Karunaratne (1941) 21 Ceylon Law
Weekly points out that it is palpably erroneous
to say that it is necessary to prove that the
horses in question actually ran. Indeed the
very wording of the section 8 shows that the
Ordinance contemplates bets on * any horse
race which is run or proposed to be run . All
that is necessary therefore is to prove that a bet
was received on a horse race proposed to be run.

Mr. Rodrigue, the chief elerk of the Turf Club,

" has produced the Official Race Book of the Turf
Club of the 17th November last and has stated
that the race meet of that date was postponed
for the 24th November and that the Programme
or Race Book intended for the 17th November
was used on the 24th, The copy of the Pro-
gramme produced has an alteration of the date
from the 17th to the 24th November. While it
is true that there is no proof as to who altered
the date, Mr. Rodrigue’s evidence clearly estab-
lishes, to my mind, that the Programme of the
17th November was a record of the races which
were proposed to be run on the 24th November.
Mr. Rodrigue was unable to say from his own
recollection whether the three horses in question
actually ran but that is immaterial, as I have
already pointed out.

The question therefore is whether it has been
proved beyond reasonable doubt that this parti-
cular accused received or negotiated an illegal
bet on this occasion.

On reading the entire evidence one is left in
no state of doubt whatever that betting on horse
racing was going on at the premises in guestion
and that the mere registration of the premises
as a ‘* Social Club ” was just a blind intended to

cover the real purpose for which the premises
were being used. Mr. Masquita, who was called
for the defence, says that he plays ping pong
there daily, although his real vocation in life is to
perform in the evenings as a member of the Hot
Radio Rhythm Quintet. There is some evidence
that there is, in the middle of the raided room,
a long green table which was apparently the
table at which Masquita played ping pong. There
is no evidence of equipment being available at
the premises for any other games although a
suggestion was thrown out in the course of the
cross-examination of one of the police witnesses
that there was a small table which might have
been a card table. Counsel for the appellant was
unable to enlighten me, for the lack of evidence,
whether any cakes or tea or other liquid refresh-
ments were available at these premises. There
is no evidence either of the qualifications needed
for membership. The accused, who is a private
tutor, states that he went to these premises on
that occasion at about 11 a.m., to read the news-
papers. He denied that he received the two
betting slips in question or that he put any marks
on them.

The prosecution rely on the evidence of a
decoy Gunapala and of the plain clothes police-
man who followed the decoy as he went to place
the bet. The decoy, who is a pavement hawker,
was quite clear in his evidence on the first date,
namely, the 26th of November, that when he
went to the upper storey this accused was seated
at a table quite close to the entrance and that he
gave the two chits and the marked rupee note
to the accused, that it was the accused who
initialled the two chits and gave Gunapala one
and put the other into the drawer of the table.
He was also quite clear that it was the accused
who gave him back 20 cents in two coins of ten
cents each. He even identified the coins them-
selves. 1 understand that it is the practice for
those receiving unlawful bets to give a discount
of 20 per cent. to their customers. Under cross-
examination however on the 11th of December
last, he interposed another man mid-way up the
stairs between himself and the accused and
stated that this man stopped the witness and
questioned him and  took the chits from the
witness and asked the witness to wait till the
man went and placed the bet. Gunapala never-
theless stated that he followed the man when he
went up the rest of the stairs to place the bets
and that the accused was at the table but that,
strangely, he did not see the man handing the
chits and the money to the accused but that he
did see the man come back to him from near the
table where the accused was seated and that he
presumed that the money and the chits were
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handed to the accused. He however was forced
to admit that when he was asked, on the spot,
by the Inspector, with whom he had placed the
bet he pointed out the accused. On a consi-
deration of the whole of his evidence and of the
evidence of Police Constable Thiagarajah, I am
convinced that Gunapala has endeavoured to go
back on the straight-forward and clear evidence
which he gave on the first date and I am satisfied
that the Magistrate was therefore not wrong in
refusing to act upon the evidence given by Guna-
pala on the later date.

I am not unmindful of the dangers of acting
on the evidence of a decoy. A long array of
decisions of this Court lays down that it must be
accepted with caution, and that it must be cor-
roborated in material particulars by other testi-
mony. While this Court is familiar with the
infirmities attaching to the evidence of witnesses
such as decoys, it is not unfamiliar with the
spectacle of decoys turning round and con-
tradicting the case for the prosecution. My
Note-books furnish me with examples of excise
cases—whether they are concerned with whisky
or brandy, ganga or mere toddy—of decoys
backing away from the prosccution, Three of
these excisable articles figure in one single judg-
ment of this Court in an excise case in appeal—
Dharmaratne vs. Kandasamy (1938) 35 N. L. R.
206—because a Bench of two Judges had to
consider the question whether a conviction can
be sustained where the deeoy’s evidence tends to
destroy the case for the prosecution, provided
there is other evidence which sufficiently estab-
lishes, beyond reasonable doubt, that a sale tock
place. Poyser and Dalton, JJ, agreed that a
conviction based on such other evidence is
sustainable. I am in agreement with that view
and would apply it in this case, with the eaution
that any other witness who is ealled to prove the
transaction must be one who can speak to every
detail of the illegal transaction and not make a
bald statement that he saw the accused commit
the particular act which constitutes the offence.
I think that that test is satisfied in this case.

Gunapala was followed up the stairs by police
constable Thiagarajah. Gunapala too has stated
that the constable was following him about 5 feet
behind. He further stated that there was no
one between him and the constable. The cons-

table’s evidence makes it amply clear that it was
this accused who received the two betting slips
and the rupee note from Gunapala and that the
accused * marked something on the chits ™ and
put one of them into the drawer and the rupee
note in the other drawer of the same table and
that it was this accused who gave back to Guna-
pala one of the chits and the two coins of ten

cents each. It is true that there is a conflict
between the evidence of the constable and the
evidence of Inspector Tharmarajah on the point
as to whether Cyril Wijesinghe—one of the 13
persons found on the premises on the occasion
of the raid—did or did net say that the sum of
Rs. 925 belonged to him while the search party
were on the premises. The constable was
emphatic that Wijesinghe did not claim the
money at the time and equally emphatic that
Wijesinghe did not say that the money re-
presented the proceeds of sale of copies of ** The
Trespasser ', a paper devoted to racing and other
sporting news, sold at a retail price of only 15
cents each as appears from the copies produced
in the case. There were quite a number of police
officers present on the occasion and there must
necessarily have been a fair amount of confusion
occasioned by the raid. Furthermore there is
nothing to show that Thiagarajah and the
Inspector were together right through the raid.
It may well be that Wijesinghe did not claim
the money or say that it represented collections
from sales of *The Trespasser” in the hearing
of Thiagarajah, Were it necessary to do so, I
would prefer to accept the evidence of police
constable Thiagarajah whose recollections of the
incident and events of that day which transpired
under his direct observation are far more reliable
than that of Inspector Tharmarajah. My, Pereira
has conunented very severely and with ample
justification, on the evidence of the Inspector
particularly in regard to the question as to who
wrote the names of the three horses on the betting
slips in question. I have not taken into the
reckoning any evidence given by the Inspector.
It was suggested, and again on the evidence of
Gunapala given on the later oceasion, that the
betting slips given to Gunapala by the Inspector
had the name of the horse Larnctown * or some
town " as Gunapala stated in re-examination.
Even giving full weight to the point that Guna-
pala gave this evidence in re- e)c'lmlnatlon, 1
cannot aceept the suggestion that the betting
slips P1 and P1A were not the actual slips given
to the decoy Gunapala in the presence of police
constable Thiagarajah before they set out on
their mission. Constable Thiagarajah’s evidence
is not aubject to the infirmities attaching to the
evidence of the decoy or the Impecto:r The
prosecution evidence therefore, in my view,
cstablishes that the accused did receive the
hetting slips and negotiated the illegal bet in
question.

It however remains me to consider the sub-
mission of law that the Judge has not serutinized
the defence but has virtually brushed it aside.
An important piece of evidence relied on by the
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defence is that of Mr. Masquita who says that he
was on the premises on that date and that it
was he who made the markings which appear
on the betting slips P1 and P1A. Before seeing
these slips in Court he placed on a blank piece
of paper the markings which he said he made on
the day in question on the relevant betting
slips. These bear a remarkable resemblance to
the markings on the betting slips P1 and P1A,
It was therefore strongly contended that the
evidence for the prosecution that the accused
received the slips and had initialled or otherwise
marked them is false and should be rejected.
Mr, Masquita’s story is a strange one. He said
that he had marked the initials “ K. C.”” and a
running number on the chits as he was working
for man called Wilbert who used to give him
from 10 to 20 chits at a time and tell the witness
what marks to put on them. He states however
that he had no chits with him on the day in
question and that he goes to this * Social Club ”
almost every day and that Wilbert comes there
and gets him to make the markings on the chits.
Nevertheless under cross-examination he stated
that he did not know what those markings
meant, But in re-examination he ventured the
reply that the markings were put for the purpose
of identifying the chits. It is not a very co-
herent or credible story and I share with the
learned Magistrate his disbelief of the evidence
of this witness. I agree that he was probably
antecedently familiar with these markings and
was able to reproduce them dramatically in
Court. The Magistrate has rejected Masquita’s
evidence after considering the likeness between
the writings made by Masquita in Court and
those on the chits, although the language em-

ployed by him in doing so was unhappily chosen
and so lent itself to comment.

It cannot be said that the learned Magistrate
has not given consideration to the evidence led
on behalf of the accused, or that he has proceeded
to convietion without at all examining the
defence, as was the view expressed by tiis Court
in 8. C. 259/J. M. C. Colombo No. 38819. Had
I felt that the defence had been brushed aside
or ignored I would have had no hesitation in
setting aside the conviction, as happened in the
case cited, because it would be a violation of the
fundamental principle that every accused is not
only entitled to have his case placed before the
Court but also to have its merits examined and
dealt with. The fact that it is rejected does not
necessarily mean that it has not been considered
That a Judge of the lower Court has not set out
all the reasons that may be urged for rejecting a
defence does not necessarily mean that he has
not considered the defence. So long as the
Appeal Court is satisfied that the defence has
been examined and that its rejection has not
been on grounds that cannot be justified, it
cannot be said that the elementary principles of
natural justice have not been observed. The
fact that he refused an application that various
writings on the betting slips and the specimen
writings made in Court by the Inspector and
Masquita be submitted to the Examiner of
Questioned Documents or that the reason he
gave for such refusal is open to criticism has not
resulted in any miscarriage of justice in this
case. In the result his finding was justifiable
and his conviction of the accused should be
maintained. I accordingly dismiss the applica-
tion,

Application dismissed.

Present : Nacarincam, S.P.J. & Swax, J.

MUTTUKUMARU KASIPILLAT ef al vs. SAMINATHA KURAKKAL

§. C. No. 51—D, C. Jaffna No. 5694

Argued on : 28rd May, 1952
Decided on : 30th June, 1952

Prescription—DPlaintiff, officiating priest of Hindu Temple—Plaintiff’s claim for declaration to
office on prescriptive right and hereditary right—Roman Dutch Law—What rights can be acquired by

prescription.

Plaintiff claimed that he was entitled to be declared the hereditary officiating priest of Nagapooshani Amman
Temple on the ground (1) that he had acquired prescriptive title by reason of undisturbed and uninterrupted possession
of a 2/9 share of the priestly office for over ten years, and (2) that he had a hereditary right.

Held : (1) That under our law acquisition by prescription is confined to rights in immovable property and
there is no acquisitive prescription either to movables or choses in action or even to a right to an office.
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(2) That the history and practice of the temple establish that the right to officiate as priests in the
temple was hereditary und the plaintiff was therefore entitled to ofliciate as priest and receive 'y the traditional per-

quisites " of the office.

E. B. Wikramanayaka, Q.C., with P. Navaratnarajah and C. Shanmuganayagam, for the defen-

dants-appellants.

H. W, Tambiah with S. Sharvananda, for the plaintiff-respondent.

NAGALINGAM, S.P.J.

This is an appeal by the defendants from a
judgment of the District Court of Jafina declaring
the plaintiff a hereditary ofliciating priest of the
Nagapooshani Amman Temple at Nainativu and
awarding him damages against them. The plain-
tiff’s case is based upon two grounds, firstly that
he had been in the * undisturbed and uninter-
rupted possession ” of a 2/9 share of the priestly
office for a period of over ten years and had
acquired a prescriptive right thereby, and second-
ly that from time immemorial aecording to custom
and usage appertaining to this temple the office
of an officiating priest is hereditary, the plaintiff
claiming to be a descendant of one Ganesha Iyer
Kumarasamy Iyer who he alleges was at one time
the officiating priest. The defendants join issue
with the plaintiffs on both grounds and contend
that the plaintifl’ is neither entitled in law to sct
up any claim on the ground of presecription nor
to do so on the ground of hereditary right.

The first point of dispute between the parties
may be conveniently disposed of at once. The
plaintifi’s case is that he has been officiating for
over ten years as a priest in this temple in respect
of a 2/9th share and that as such he has acquired
a title by prescription. He, however, does not
claim to be entitled either to the fabrique of the
temple or to the land on which it stands, or to
any of the temporalities belonging thereto. Under
our law, acquisition by preseription is confined
to rights in immovable property. There is no

- acquisitive prescription in regard either to mov-
able or to choses in action, or even to a right
to an office. The plaintiff’s claim, therefore,
based upon prescription cannot be sustained.

The next question is whether the plaintiff has
established a claim by custom and usage to a
hereditary right. It is not disputed that Ganesha
Iyver Kumarasamy and his son-in-law, Sankara
Iyer Aiyacutty Iver, were the ofliciating priests of
the temple in 1856—vide P1 of 1856—and that
since then their descendents have continued to
perform functions as officiating priests in the
temple. It is also the fact that among the des-
cendents of Aiyacutty Iyer there have been cases
inter se whereby the right to officiate as priests
in this temple has been put on the basis of a
hereditary right, and it is to be noted that in all

those cases settlements were arrived at, and in
some of the cases the present defendants and in
others other trustees have taken part in bringing
about settlements—uvide decree P2 in D. C. 16442,
P3 in D. C. 18424 and P4 in D. C. 1307 of the
Distriet Court of Jalfna. All these decrees have
been entered on the footing of the existence of
hereditary rights. What is more, in case D. C.
Jaffna 14151, when application was made to
Court to have this temple declared a public
charitable trust and to have a scheme of manage-
ment settled, the present defendants, who were
appointed trustees of the temple in the said case,
expressly formulated in their scheme of manage-
ment provision to enable them to appoint officiat-
ing priests and to discontinue them, but neither
the plaintiff in this case not the other ofliciating
priests were made parties to the case, and on this
fact being brought to the notice of the Court the
Court did not embody this provision in the scheme
but limited the right of the trustees to engage and
dismiss all servants who may be employed in the
administration of the trust, but the officiating
priests were excluded—wvide clause 15 of the
scheme of management ; and in clause 12 of the
scheme of management, though the Treasurer
was to be in charge of all accounts and to collect
all the cash offerings and donations which appro-
priately belonged to the trust, he was expressly
enjoined ‘‘ not to interfere with the priests from
receiving from worshippers their traditional per-
quisites for performing their priestly oflices ",
These provisions in the scheme of settlement
clearly recognise a right in the priest then officiat-
ing to officiate and receive the * traditional per-
quisites ",

The present dispute has arisen as a result of
the defendants refusing to permit the plaintiff to
receive the * traditional perquisites ™, and to
compel him to accept a salary in lieu thereof.
The defendants’ object may be very laudable in
trying to secure as much of the income of the
temple for the purpose of improving the fabrique
of the temple, but this they can only do by at
least getting a modification of the present scheme
of management settled by Court at their own
instance.

The judgment appealed from is therefore right
and is affirmed with costs.

Appeal dismissed.
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Present : GRATIAEN, J. & PuLi, J.

D. 5. MUNASINHA vs. L. C. pe SILVA

No. 25—D. C, Avisawella No. 5825
11th July, 1952.
8th August, 1952,

il

Argued on :
Decided on :

Cause of action—Amendment of pleadings—Iire of elephant—Contract—Death of elephant due
to negligence of defendant—1Is it a tort ?—Scope of action—Civil Procedure Code, Sections 40 (d) and 45.

The plaintiff, who sued the defendant for damages in connection with the hire of an elephant stated in his plaint
that the contract was entered into within the jurisdiction of the Court, and after referring to the date and nature of
the contract claimed damages on the ground that the elephant died owing to the negligence of the defendant. Ile
sought to amend the plaint in order to make it clear that his claim was based on contract. The learned District Judge
disallowed the amendment on the ground that the plaintiff was secking fo alter the scope of his original action which
was based on a tort to one based on a contract. The plaintifl appealed.

Held : That the original plaint was based on contract and the mere mention of negligence in the plaint did not
convert it into one of tort and as such the amendment should have been allowed.

N. E. V. Ranawake and W. Wimalachandre, for the plaintiil-

Weerasooria, Q.C., with C.
appellant.

N. M. de Silva, with Lyn Weerasekera, for the defendant-respondent.

Puirg, J.

The plaintiff who is the appellant sought to
amend his plaint to make it clear that the sum
of money which he claimed as damages in con-
nection with the hire of an elephant to the defen-
dant became due in consequence of a breach of
contract on the part of the defendant, The
learned Judge disallowed the amendment on the
ground that the plaintill was seeking to alter the
scope of an action based originally on a tort to
one based on a contract. In my opinion the
appeal is entitled to suceeed.

Section 40 (d) of the Code requires that a
plaint shall contain a plain and concise state-
ment of the circumstances constituting each
cause of action and where and when it arose.
Section 45 lays down that every plaint shall
contain a statement of facts setting out the
jurisdiction of the Court to try and determine
the claim in respect of which the action is brought,
The first paragraph of the plaint is clear that the
action is based on a contract for it reads,

** The contract hereinafter referred to was
entered into at Kosgama within the local limits
of the jurisdiction of this Court ”. No other
jurisdiction is pleaded. The second paragraph
refers to the date of the contract and its nature,
namely, the hiring of an clephant and its
keeper. The third paragraph specially plead-
ed that the elephant and its keeper were to
be under the control and directions of the de-
fendant. The next paragraph which has been
seized upon as imparting to the facts pleaded
the quality of an action in tort reads:

 The plaintiff states that while the said
elephant and its keeper were so engaged the
defendant compelled the elephant to work at

a time when it was ill and unable to work and

by his negligence caused the death of the

animal”.

Now it is illogical to argue that because
negligence arising independently of a contract is
a tort the reference to negligence in the para-
graph quoted above converts the action em-
bodied in the plaint into one founded on a tort.
When all the paragraphs in the plaint are read
together it is reasonably plain that the claim for
damages is based on the breach of an expressed
or implied term in the contract of hire. That a
duty to take care may be a term of a contract is
a proposition which cannot be contested. That
a breach thereof is a breach of contract and is
not exclusively a ftort is equally incontestable,
In my opinion the question of amending the
plaint might not have arisen had issues 4 and 5
formulated on behalf of the plaintiff on the trial
date been made to appear clearly to rest on the
foundation of a contract.

The order appealed from is set aside. The
case will go to trial on all issues of fact pleaded
in the plaint on the basis of a contract and, if
necessary, on any additional facts pleaded in the
amendments. There will be no costs of appeal.
The plaintiff will pay the defendant the costs of
7th March, 1951, but all other costs will be costs
in the cause.

GRATIAEN, J.
I agree. Set aside and

sent back.
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Present : GRATIAEN, J. & PuLrg, J.

SOPIN NONA PATHMASILLIE vs. R. DON JORLIS RAJAPAKSA

8. C. No. 77—D. C. Gampaha No. 176/15110 (N)

Argued on : 16th July, 1952,
Decided on : 8th August 1952,

Civil Procedure—Certificate of payment—DProctor’s right to certify on behalf of Decree-Holder,—

Sections 349, 24 Civil Procedure Code.

Held : That certification of payment under section 349 of the Civil Procedure Code does not involve an ap-
pearance in Court on the part of the decree-holder, and the proviso to section 24 of the Civil Procedure Code does

not apply.
Court to certify payment.

The written consent of the decree-holder is not necessary where a proctor representing him moves the

K. Herat, with H. Rodrigo, for the plaintiff-appellant.
No appearnace for the defendant-respondent.

PuLig, J.

The appellant in this case is the plaintiff who
had obtained a decree for judicial separation,
alimony and costs against the defendant. The
question which gives rise to this appeal does not
involve a contest between the plaintiff and the
defendant. It is rather in the nature of a contest
between the plaintiff’s Proctor and the learned
Judge.

The plaintiff’s Proctor moved on the 12th July,
1951, to certify payment of Rs. 900 paid on
behalf of the defendant as alimony for eighteen
months. The order made on the motion was
that the written consent of the plaintiff herself
be filed. On the 12th November, 1951, the
Proctor moved that the order be vacated on the
ground that the consent of his client was not
necessary. The application might have been
allowed at least on the narrow ground that a
uniform practice in any Court is conducive to the
expeditious disposal of legal business; for the
journal entries numbered (31) and (82) in thiS
very case show that two subsequent payments of
alimony, namely, for August and September, 1951
were separately certified at the instance of the
same Proctor without special authorization by
the plaintiff.

Giving the reasons for refusing to vacate his
order the learned Judge states that section 349
of the Civil Procedure Code “is not quite clear
as to whether certification of payment could only
be made by the decree-holder . If the lack of
clarity can be said to arise because the words of
the section are * he shall certify such payment ”
and not “he or his Proctor shall certify such

payment ”, then the same gloom would descend
on innumerable sections of the Code where no
one doubts that reference to any party doing an
act in a legal proceeding includes a reference to
that party’s Proctor.

The learned Judge, however, concedes that the
first part of section 24 of the Code * would seem
to authorise ” a Proctor to certify payment, but
that there is a discretion vested in him under the
proviso covered by the words * Provided that
any such appearance shall be made by the party
in person, if the Court so directs ’, to direct that
the consent of the plaintiff be filed, and he made
order accordingly, The present appeal is from
that order.

Even if the proviso does apply I fail to appre-
ciate how the filing by the Proctor of a written
consent by his client is equivalent to the ** appear-
ance " of the client * in person . In my opinion
certification of payment under section 349 does
not involve an appearance and there is, therefore
no scope for the application of the proviso to
section 24. Section 24 itself in the opening words
‘“ any appearance, application or act in or to any
Court ’ puts the matter beyond doubt.

I would, therefore, set aside the order appealed
from and direct that the motion under date 12th

July, 1951, be allowed unconditionally. There
will be no costs.
GRATIAEN, J.
I agree.
Set aside.



Vol. XLVII

65

Present : Nacanineam A.CJ., GuNaserara J. & Cuoxrsy, AJ.

GIRIGORIS PERERA vs. ROSALINE PERERA

S. C, 99—D. C. Colombo. 3640

Argued on : 24th March, 1952
Decided on @ 28th May, 1952

Deed—Rectification of —Transfer of undivided shares of whole land —Parties intention to deal
with divided interests of specific portion of whole land —Mistake —Cowrts power lo give relicf—Equitable
principles—Euvidence Ordinance, section 92, proviso (1).

Held : By GuNasgEkara J. and Cooksy A, (Nacaviveam A,C.J, dissenting).

Where deeds conveyed undivided

shares of the whole land, when in fact the parties to the deed intended to deal with shares of adivided
portion of that land, resulting in a misdescription of the property that was dealt with, the Court
guided by principles of justice, equity, and good conscience, has the power to rectify the mutual
mistake of the parties and give effect to their real intention.

(2) That the Court has power to grant this relief even though the plea of mistake and a claim for recti-

fication had not been sel up in the suit.

() That the case of Jayaratne vs. Ranapura (1951) 52 N.L.IR. 499 was correctly decided.

Disapproved : Dona Elischamy vs. Don Julis Appubamy (1950) 52 N. L. R. 852,
Authorities referred to : Simpson vs. Foxon (1907) Probale 54,
Shore vs, William (1842) 9 Cl. & Find. 355.
Skelton vs, Younghouse (1942) A. €, 571,

R. vs. City of London Courl Judge (1892) 1 Q. B. 273,

London and Indian Docks Co. vs. Thames Steam Tug and Lighterage Co. (1909 ) A.C.15
Abel vs. Lee (1871) L. R. C. P. 365.

Fernando vs. Christina (1912) 15 N. L. R. 321,

Bernard vs. Fernando (1913) 16 N. L. R. 438.

Fernando vs. Podi Sinno (1925) 6 C. L. Ree. 75.

Perera vs, Tenna (1931) 32 N. L. R. 228,

Mudalihamy vs. Appuhamy (1934) 36 N. L. R. 33.

Don Andris vs. Sadinahamy (1919) 6. C. W. R. 64.

Fernando vs. Fernando IT (1921) 23 N. L. R. 488.

Woodraffe and Ameer Ali’s Law of Evidence (9th Ed.) p. 665.
Mohendra vs, Jogendra (1897) 2 €. W, N. 260.

flangasami vs. Sourd (1916) 39 Mad. 792,

Fernando vs. Fernando 1 (1921) 28 N, L. RR. 266,
Dagadu vs. Bhana (1904) 28 Bomb. L. R, 420.

Mensi Nona vs. Netmathamy (1927) 10 C. L. Ree, 159,
Lucyhamy vs. Perera (1938) 40 N, L. R. 232.

Goonesckere vs. Van Rooyen (1926) 7 C. L. Rec. 88.

Austin Jayasuriya, for the 9th defendant-appellant,
N. E. Weerasooria, Q.C., with E. 8. dmarasinghe and W, D, Thamotheram, tor the 8th defendant-

respondent.

May 28, 1952. Nacarincam, A.C.J.

This case has been referred to a Divisional
Bench in view of the divergent views expressed
in the cases of Dona Elisahamy vs. Don Julis
Appuhamy (1950) 52 N. L. R. 832 and Jayaratne
vs. Ranapura (1951) 52 N. L. R. 499 as to the
elfect of deeds conveying undivided interests in
larger lands where the vendors are in fact entitled
to divided interests in smaller allotmnets thereof.

This is a partition action, and the point arises
for determination in view of the conflicting claims
made by the 8th and 9th defendants; they are
the children of one Kirinclis who admittedly was
entitled to a half share of the land called Goraka-
gahawatte depicted in Plan P1 filed of record.

Clur. adv. vult.

This lot was part of a larger allotment bearing
the same name, and at an amicable division
clfected in 1914 among the co-owners of the
larger allotment was allotted to Kirinelis and
another co-owner in lieu of their undivided in-
terests, Notwithstanding the division, Kirinelis
by deed 8D1 of 1914 gifted to the 8th and 9th
defendants an undivided one-tenth share of the
entirety of the land, which was the correct frac-
tional share to which he was entitled in the entire
land, while, as stated earlier, under the division
he became entitled to a half share of the lot in
dispute. In 1937, by deed 8D3, the 9th defendant
conveyed ** an undivided one-half of an undivided
one-tenth share * of the entire land, but it should
be noted that the 9th defendant was not in
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possession of any undivided interests in the larger
land and that his possession was confined to the
divided lot. The 8th défendant claims that the
deed was operative to convey to her a half of a
half share of the divided lot, which would re-
present the entirety of the interests of the 9th
defendant in the land sought to be partitioned ;
whereas the 9th defendant contends that the deed
is effectual to convey only a one-twenticth share
of the land in dispute, though the description of
the parcel conveved by him may relate to the
bigger land.

The question is what is the intercst that the
deed in fact conveys. This depends upon a
simple construction of the deed, and one has only
to look to its terms to ascertain what it conveys
without letting onesell be influenced by any
extraneous considerations such as those allowable
in the case of a will. Here, the parcel that is
conveyed is ““ an undivided one-half of an un-
divided one-tenth share” of the land called
Gorakagahawatte, which is deseribed by metes
and bounds and which is said to contain an extent
of land sufficient to plant cight hundred coconut
trees, that is, an extent of about eight acres.
Can there be any doubt that the conveyance is of
an undivided one-twenticth share in the larger
land ? The description of the interest (_‘011\'(3}!&(1
is, in the language of Pereira, J., “a perfectly
intelligible deseription ™, and it is the only descrip-
tion of the land in the deed on which the 8th
defendant bases her title. But what the 8th
defendant desires the Court te do is to read it
quite differently and to substitute another de-
seription which would run as follows for what is
contained therein : ** an undivided one-half of an
undivided one-half share of the divided part of
Gorakagahawatte within the metes and bounds
detailed in plan P1 dm] of the extent of about
one and a half acres It would be manifest
that such a substitution of the description of the
parcel conveyed will be totally illegitimate and
unsupported by any known canon underlying the
interpretation of documents,

As observed in the case of Simpson vs. Foxon |

(1907) Probate 54, “ What a man intends and
the expression of his intention are two different
things, He is bound and those who take after
him arc bound by his expressed intention . Con-
struing the deed, which in its terms are clear,
unambiguous and precise, the only conclusion
one can come to is that the deed conveyed to
the 8th defendant a 1/20 share of the larger land,
and if the vendor had no title to the entirety of
the larger land, but title only to a smaller portion
of it, the deed can only convey to the vendee the
same fractional share in the smaller lot, and the
deed must be held to be operative only to the

extent of a 1/20th share in the lot now in dispute.

It is, however, said that while this would be
the correct result on a strict construction of the -
deed, nevertheless the Court should give ellect
to the intention of the parties. But “it is not
the function of the Court to ascertain the inten-
tion otherwise than from the words used in the
deed . See Shore vs. William (1842) 9 Cl. &
Find. 855 and Skelton vs. Y ounghouse (1942) A. C.
571. And the intention which is being given
effect to must be ascertained in accordance with
established principles—R. vs. City of London Court
Judge (1892)1 Q. B. 273 and London and Indian
Docks Co. vs. Thames Steam Tug and Lighterage
Co. (1909) A. C. 15. Besides, the Court’s powers
“do not extend to making such alterations as
are necessary to bring the document in accord
with the Judge’s idea of what is right or reason-
able "—dbel vs. Lee (1871) L. R. C. P. 365. Ido
not understand the use of the term “ strict inter-
pretation ” where a deed employs language not
obscure but perfectly plain and the construction
placed thereon is in accordance with its plain
meaning. In such a case you give neither a
strict nor a broad construction, You interpret
it simply according to the plain language that
has been used, and then it is neither a striet nor
a broad interpretation of the words but the one
and only interpretation of them. The contention
that the intention of the parties as gathered from
facts and circumstances de hors the language of
the deed should prevail is a very slender argument
to lean upon, for no authority can be found that
in the absence of ambiguity in the deed evidence
could be received of the existence of facts and
circumstances tending to contradict or modify
the terms of the deed. That the intention must
be gathered from the words used is a well defined
high road along which generations of Judges have
travelled, guided by signposts of numerous cases,
to reach the destination of the real intention of
parties to an unambiguous document that any
deviation thereupon would lead the lone traveller
along by-paths into a morass of speculative in-
tentions wherein he would get bogged without
any hope of extricating himself therefrom,

I shall now pass on to a consideration of the
various authorities cited and shall first deal with
the cases which illustrate the principle that a
deed should be construed according to its plain
meaning unfettered by extrancous considerations,

The first case is that of Fernando vs. Christina
(1912) 15 N. L. R. 321 where Pereira, J., was
invited as in 1he present case to construe a con-
veyance of an “‘undivided four-sixths of one-
third share of the defined southern portmn of
Mawatabadawatta *’ as conveying the entirety of
the divided portion of the land which the vendor
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had possessed in lieu of his undivided interests.
The learned Judge rcfused to accede to the
request and held, “ Whatever the parties may
have intended to convey, the property in fact
conveyed was an undivided four-sixths of one-
third of that portion ', that is, of the divided lot.

The next case to the same effeet is that of
Bernard vs. Fernando (1913) 16 N. L. R. 438
where too the vendor who was entitled to two
divided lots A and D in lieu of his undivided
interests in a larger land conveyed a one-fifth
share of the larger land, and where it was con-
tended that the deed must be construed as con-
veying to the vendee the entirety of the lots A
and D, Pereira J., with whom de Sampayo J.
was associated, in delivering judgment said in
emphatic terms :—

“1It is, of course, obvious that, having. pur-
chased an undivided share in the entirety, they
cannot establish title to the divided lots A and

¢ DA

A similar view was taken in Fernando vs. Podi
Sinno (1925) 6 C. L. Ree. 78. In this case the
Court was called upon to construe a deed con-
veying undivided shares in a bigger extent of
land as in fact conveying divided lots to which
the vendors were entitled, Bertram C.J., with
whom Jayawardene J. was associated, repelled
the contention and expressed himself thus :

“ If persons who are entitled by preseription
of a land persist after they have acquired that
title, in conveying an undivided share of the
whole land of which what they have possessed
is a part; and if the persons so deriving title
pass on the same title to others, then the
persons claiming under that title, unless they
can show that they themselves acquired a title
by prescription must be bound by the terms
of their deeds.”

Dalton and Akbar JJ. arrived at a like con-
clusion in respect of this question in Perera vs.
Tenna (1981) 32 N. L. R. 228. The facts here
were that the vendors conveyed an undivided
half share of the entire land when in point of
fact they were entitled to two divided lots D and
D1. The Judges rejected the argument that the
deed must be construed as operating to convey
the divided lots D and D1, :

The next case is that of Mudalihamy vs. Appu-
hamy (1934) 36 N. L. R. 33 where Maartensz A.J.
used language which is self-explanatory of the
facts. The learned Judge said :—

* Having purchased an individed 2/3 share of
the whole land, when the execution debtor was
entitled to lot A3 he is only entitled to an
equivalent share, namely, 2/3 of A3.”’

Dalton J, expressed the same view when he
said that the plaintiff ** himself purchased only

an undivided 2/3 share in the entirety, he is en-
titled as a result to an undivided 2/3 share only
in the share in severalty .

All the cases hitherto considered are cases in-
stituted for declaration of title. The last case
in this series is one under the Partition Ordinance,
and that is the case of Dona Elisahamy vs. Don
Julis Appuhamy (supra). That was a case de-
cided by Pulie J. and me. There, to take one of
the deeds dealt with, the conveyance was of a
1/7 of } of 1/12 of a land of 24 acres. The vendees
claimed a 1/7 of a } of a divided allotment in
extent 2 acres, to which divided allotment the
vendor’s predecessor-in-title had acquired title by
preseription. The conveyance was held to be
effective to convey 1{7 of L of 1/12 of the divided
extent of two acres and no more.

It will thus be seen there is a long series of
cases in which the view was taken that a deed
must be construed according to the ordinary con-
notation of the language used in it and the in-
tention ascertained from the words employed by
the parties.

Now I shall procced to consider the cases that
are said to take a contrary view.

The first of these cases is that of Don Andris vs.
Sadinahamy (1819) 6 C. W. R. 64 decided by
de. Sampayo J. and Schneider J. The faects in
this case are the converse of what have been con-
sidered in the previous cases. Here the vendor,
who was entitled to an undivided share in the
land, purported to convey not his undivided in-
terests nor even lots allotted to him under a
scheme of partition but koratuwas or portions
which he had possessed for purposes of cultivation.
It is to be stressed that there was no contest
between the parties as to the proportions in
which they were entitled to the land as the de-
fendants admitted the shares claimed by the
plaintiff and accepted the shares allotted to them.
The trial Judge on a perusal of the deeds held
that as the deed of conveyance in favour of the
plaintiff was for specific portions an aetion for
partition did not lie, and from that judgment
the case came up in appeal. The Court in these
circumstances felt it could very well decree par-
tition on the basis of the admitted claims of the
parties. No legal principles were discussed, for
such a course was rendered unneeessary in view
of the agreement of parties as to their respective
shares, but it is true that de Sampayo J. de-
clared in that case :—

“ But if the real intention is to dispose of
the interests of the persons in the entire land,
this Court has found no dilficulty in giving a
broad construction to such deeds and to deal
with the rights of the parties on the original
footing.”
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It is to be observed that counsel has not been
able to cite any other casc on similar facts de-
cided prior or subsequent to it.

The next case is that of Fernando vs. Fernando
(1921) 23 N. L. R. 483 which came up before a
Bench consisting of Betram C.J. and de Sampayo
J. 'This svas also a case under the Partition Or-
dinance, Plaintiff claimed a £ share and allotted
to the defendant a 1 share but the deed of the
plaintiff gave him a £ of the larger land of which
the corpus sought to be partitioned was about
half. It was contended on behalf of the de-
fendant that as the plaintiff’s deed gave him a §
of the whole, he could not have more than a 2 of
any particular portion of the whole. Bertram
C.J., who delivered the judgment of the Court,
took care to say in reference to this argument,
not that it was not good in law but that—

“ the question here is not what is the precise

share stated in the deeds of the plaintiff, but in

what proportion, as bhetween the plaintiff and

the defendant, is the land to be divided.”
It will be apparent, therefore, that the learned
Chicef Justice accepted the contention in regard
to the construction of the deed as sound but pro-
ceeded to decide the case upon other grounds.
In fact, that the learned Chief Justice under-
stood this judgment in this sense is abundantly
clear from his observations in the later case of
Fernando vs, Podi Sinno (supra).

Although I have already compendiously
stated the point decided in that case, it is ne-
cessary to advert to it a little more fully, to
appreciate what was laid down in Fernando vs.
Fernando (supra). Depending upon the observa-
tion of de Sampayo J. in Don Andris vs. Sadina-
hamy (supra) already quoted, the Court was in-
vited to lay down the converse of that principle.
The learned Chief Justice in reference to this
argument said :

** That principle was, however, enunciated
in a partition action, where it could be con-
veniently applied. But I do not feel able to
enunciate the converse of that prineiple in an
action ret vindicatio.”

He went on to say, and this is what is impottant :
¢ There are other cases in a contrary direc-
tion, see Fernando vs. Frenando and the cases
there cited.”
Now, if Fernando vs. Fernando, which was an
action for partition, decided that’ a deed con-
veying an undivided share in the larger allotment
should be construed as conveying the divided
interests of the vendor, the case cannot be said to
have been decided in a contrary direction to that
of Don Andris vs. Sadinahamny (supra) ; so that it
is clear that even in a partition action. such as
Fernando vs. Fernando (supra) in reality was,

the learned Chief Justice considered tliat the
view he had taken in respect of the construction
of the deed had been in a sense contrary to that
laid down in Don Andris vs. Sadinahamy (supra)
and that he had adjudicated upon the rights of
parties in that case on other grounds. This
case, therefore, cannot be regarded as an autho-
rity for the proposition that in a partition case
it is permissible to transmute the shares con-
veying undivided interests in a larger land into
larger shares, fractional or otherwise, of divided
portions of it. It is to be emphasised that
Bertram C.J., himself never attempted the dis-
covery of the intention of the parties for the pur-
pose of construing the deed by reference to
circumstances outside the language used in the
deed.

We now come to the last ease, decided by
Gratiaen J. and Gunasekara J., namely, that of
Jayaratne vs. Ranapura (supra). In this case the
plaintiff claimed a 1/6 sharc of the corpus which
was a defined portion of a larger land by virtue
of a deed which conveyed to him an undivided
1/36 share in the entirety. Gratiaen J. in deli-
vering the judgment of the Court, after making
the observation that :

“The amicable partition to which T have
referred had already taken place, but this
circumstance does not seem to have been
brought to the notice of the notary who
drafted the conveyance. The interests of
Babanis and Charles ultimately passed, by a
series of deeds in which various successive
purchasers were concerned, to the plaintiff by
the deed P 10 of 1947. The evidence estab-
lishes very clearly that each such purchaser in
turn possessed, by virtue of his title, the
outstanding 1/6 share of the corpus and made
no claim to possess any interests in the other
allotments comprising the larger land. Un-
fortunately, however, as so often happens in
loose notarial practice, the shares which
Babanis and Charles and their suceessors-in-
title purported to deal with in their respective
deeds were described on each occasion with
reference to the undivided 1/36 of the larger land
and not, as they were intended to do, the
undivided 1/6 share in the smaller corpus. The
same error was perpetuated in the deed P 10
executed in favour of the plaintiff

and purporting to follow what was believed to
have been decided in Fernando vs. Fernando
(supra) held that the plaintiff’s deed should be
given effect to as if il conveyed a I[6 share in the
divided allotment,

I have said enough already to indicate that
it is not permissible to draw an inference as to
the intention of the parties by reference to

Digitized by Noolaham Foundation.
noolaham.org | aavanaham.org



Vol. XLVII

1952—NacarLiNcaM, A.C.J.—Girigoris Perera vs. Rosaline Perera 69

extraneous eircumstances, such as that the
Notary does not appear to have been apprised
of the amicable partition which had taken place
prior to his atlestation of the deed or that the
successive vendees possessed a 1/6 share in the
defined allotment or that there was an error in
the execution of the deed. Gratiaen J. also
further stated :—

“ 1 must confess that, if the question was
at large, I might find some difliculty in justi-
fying a departure from the sirviet rules iaid
down for construing written instruments,”

This ease must thevefore be regarded as having
been wrongly decided and must be overruled.

An undercurrent of thought appeared to pre-
vail during the argument that in construing a
deed which comes up for eonstruction in a parti-
tion action dilferent priveiples from those appli-
cable to a deed in an action rei vindicatio could
be applied. I do not think any such distinetion
can be drawn, for a partition action is in reality
a large number of actions ref vindicatio rolled
together, not merely among the parties inler se
but as against the whole world, coupled with a
prayer for relief of a special kind, The prinei-
ples of construction in hoth cases are therefore
identical.

Before concluding this judgment 1 should
wish to make one or two observations in recard
to eertain ancillary matters.

In the first place, Proviso (1) to section 92
deals with the reception of evidence on the
ground inter alia of mistake bul not in regard to
ambiguity in a deed. I need not say that
ambiguity is far removed from mistake. Am-
biguity is something which is inherent in the
language used in the document leading to an
uncertainty as to what was intended by it. A
mistake, on the other hand, deals with an entirely
different problem. It procceds on the hasis that
the document as constituted is perfectly clear
and plain but that it does not reflect truly the
intent of the partics to the document.

In the second place, at the argument learned
Counsel] for the respondent did not attempt to
support the judgment on the ground of either
ambiguity or mistake in the deed 818, and this
for good reasons, The deed is precise and clear,
presenting no difficuliies of construction, and the
meaning is quite plain, Mistake in the execu-
tion of the deed was not put forward, for neither
in the pleadings nor when the points in dispute
came to be formulated was any suggestion made
that the deed econtained an error. The 8th
defendant elaimed that a 1/4 share had been
transferred on deed 8133, The 9th defendant
denied the exeeution of the deed, and there the
matter rested so far as the evidence of the parties

was concerned, The 8th defendant did not give
evidence of any mistake,

In these circumstanees it is difficult to see how,
without even the 9th defendant being given an
opportunity of meeting a plea of mistake, the
rights to which he would be entitled to after
giving full effect to the deed of conveyance
could be denied to him.

The case of Fernandy vs, Fernando (1921) 23
N. L. B, 266 is clearly distinguishable. There,
though no plea of mistake was set up, the defen-
dant set up estoppel instead, an estoppel based
on facts which in law did not satisfy the require-
ments of such a plea, but he relied upon circums-
tances which encompasscd within them facts
from which the existence of mistake could have
been inferred, and the plaintiff was thereby given
an opporlunity of presenting his case in relation
to the facts which constituted the ground of
mistake, and it is worthy of note that Bert-
ram C.J. said :

* Strietly speaking. the defendant should
have asked for this relief in his answer and by
reconvention.”

I do not therefore think in the present cirecums-
tanees it is within the power of the Court, with-
out any proper material before it, and without
an opportunity being given to the 9th defendant
to take upon itself the duty of pronouncing upon
the existence of a non-alleged mistake in the
deed.

Finally, I wish to observe that it cannot be
said that the case of Jayaratne vs. Ranapura
(supra) was decided on any other ground than
that of the interpretation of the relevent deed,
for if it was, there would have been no conflict
between that case and that of Dona Elisahamy vs.
Don Julis Appuhamy (supra), and the necessity
for referring this case to a Divisional Beneh
would not have arvisen.

In view of the forcgoing, T would hold that
deed 8D3 is operative to convey only a 1/20
share of the land in dispute and that the 9th
defendant is entitled to the balance of his in-
terests. The deeree would be amended on this
basis,

The 8th defendant will pay to the 9th defendant
the costs of appeal and of the contest in the Court
below.

GUNASEKARA J,

I have had the advantage of reading the draft
of the Aeting Chief Justice’s judgment and, if 1
may say so with respect, I agree with what he
has said regarding the interpretation of deeds.
It seems to me, however, that, rightly understood,
the coniroversy with which we are concerned
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relates not to the eonstruction of a deed but to
the naturc and extent of the Court’s power to
give relief against mistake when it appears that
as a result of mutual mistake the parties have
expressed in the deed an intention different from
their actual intention.

As for the admissibility of evidence of such
mistake it would mot be correet, 1 think, to state
as a gencral proposiiion without qualifieation
that * no authority can be found that in the
absence of ambiguity in the deed evidence could
be reccived of the existence of facts and cir-
cumstanees tending to contradict or modify the
terms of the deed 7.  In terms of the fivst proviso
to section 92 of the Evidence Ordinance, any
fact, such as mistake, may be proved which
would entitle any person to any decree ov order
relating to the deed. The Ordinance itseli’ gives
the following illustration scction 92, Tlustration
(e) :—

A institutes a suit against B for the specific
performance of a contract, and also prays that
the contract may be reformed as to one of its
provisions, on the ground that that provision
was inserted in it by mistake. A may prove
that such a mistake was made as would by
law entitle him to have the contract reformed.

Under the corresponding provision in the Indian
Evidence Aet it has been held that in an action
for the recovery of land included in an estate
conveved to the plaintiffs by the defendant oral
evidence is admissible Lo prove that the property
in question was included in the conveyanee as a
result of a mutual mistake of the par ties ; and
that in such a case a Court administering equily
will interfere to have the deed rectificd so that
the real intention of the parties may be ecarried
into effect and will not drive the defendant to a
separate suit to rectify the instrument. Wood-
roffe and dmeer Ali's Law of Evidence (9ih edition)
p. 663, citing Mohendra wvs. Jogendra (1897)
2 C, W. N. 260, (The report of this case is not
available to me.) See also Rangasami vs. Souri
(1916) 39 Mad. 792.

A similar view, both as to the effect of th(,
first proviso to section 92 of the Evidence Ordi-
nance and as to the powers of a Court to grant
relief against mistake., was taken by this Court
in the ecase of Fernando vs. Fernando I, (1921)
23 N. L. R. 266 decided by Bertram C.J. and
Garvin J. The plaintill' in that case had pur-
chased land which was at that time subject to a
lease from his vendors to the defendant. The
parties to the lease had intended that it should
apply to the whole of the property, but by a
mistake in the drafting of the deed the subject
of the lease was described as comprising only the
southern portion. The plaintiff himself, at the

time of his purchase, thought that he was buying
the property subject to a lease of its entirety.
When he discovered the mistake in the deed of
lease, however, he sucd the defendant for recovery
of the half that was not included in the deserip-
tion of the property leased. The defendant
pleaded estoppel. It was held that this plea
was misconceived and that * What the defendant
ought to have pleaded was that the lease was
drawn up’in its present form through a mutual
mistake of the parties thereto, and a claim in
reconvention ought to have been made that the
lease should be rectified so as to represent the
true intent and meaning of the parties; and he
should further have pleaded that the plaintiff
knew the true extent of the land leased, and was
bound by the same equity as his vendors.”” The
Court held that it had power to grant the defen-
dant relief upon this footing though he had not
asked for it, and dismissed the plaintiff’s action.
In his judgment in that case Bertram C.J. cited
with approval the case of Rangasami vs. Sourt
(supra) and another Indian case, Dagdu vs.
Bhana (1904) 28 Bom. L. R. 420 in which
Jenkins C. J. said :—

“TIt is true that rectification is not claimed
in this suit as a relief by the defendants......
but as a Court guided by the principles of
justice, equity, and good conscience, we can
give effect as a plea to these facts, which in a
suit brought for that purpose would entitle a
plaintiff to rectification.”

The case of Jayaratwe vs. Ranapura (1951) 52
N. L. R. 499 was concerned with an instance of
a common form of mutual mistake resulting in
misdescription of the property dealt with in a
deed, where the parties erroneously describe
interests in an allotment of land as a fractional
share of a larger estate of which that allotment
at one time formed a part. The action was one
for the partition of an allotment which was one
of six lots into which a larger property held in
common in equal shares by six groups of persons
had heen informally partitioned by the co-
owners, each group of whom thereafter possessed
one of the lots exelusively in lieu of their un-
divided one-sixth share, abandoning their in-
terests in the other lots. The allotment that
was the subject of the action had been possessed
in this manner by the successors in title to one
Cornelis, who had been the owner of a one-sixth
share of the larger property, and this group had
in due course acquired title to it by prescription,
In 1947 the defendant became entitled to a 5/6
share of this allotment, representing 5/36ths of
the larger property which had passed from
Cornelis to his daughters. The remaining 1/36
Cornelis had transferred in 1908 to two persons
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named Babanis and Charles. The interests of
these two persons passed through suceessive
purchasers ultimately to the plaintiff (who
acquired them in 1947 by the deed P10), and
each purchaser had in turn possessed the out-
standing 1/6 share of the allotment in question
and had made no claim to possess any interests
in the other allotments, * Unfortunately, how-
ever, as so often happens in loose notarial practice,
the shares which Babanis and Charles and their
successors in title purported to deal with in
their respective deeds were deseribed on each
occasion with reference to the undivided 1/36 of the
larger lund and not, as they were intended to do,
the undivided 1/6 share in the smaller corpus.
The same error was perpetuated in the deed P10
executed in favour of the plaintiff.” Upon this
chain of deeds the plaintill' successfully claimed
before the District Judge an undivided 1/6 share
of the allotment that was the subject of the
action. In appeal the defendant’s counsel con-
ceded that **these notarial instruments were
intended to convey the 1/6 share in the corpus
which the plaintifl and his predecessors in title
had successively possessed by virtue of these
deeds ”’, but he submitted that it was “ not
open to a Court to give effect to this intention
unless and until the manifest error is corrected
by a notarially executed deed of rectification .

The appeal was dismissed upon the authority
of the decision of Bertram C.J. and de Sampayo J.
in Fernando vs. Fernando IT; (1921) 23 N, L. R.
483 but an answer to this aroument of Counsel
is also provided by the decision in Fernando vs.
Fernando I, (1921) 23 N. L. R. 266 which too is
cited in the judgment of Gratiacn J. and which
is authority for the view that where the facts
entitle a party to rectification of a deed a Court
administering equity has power to grant him
relicf upon that footing even though it has not
been claimed in the suit. E

The case of Fernando vs. Fernando IT (1921)
28 N. L. R. 483 cannot be distinguished from
Jayaratne vs. Ranapura (1951) 52 N. L. R. 499
on the facts. That too was an action for the
partition of an allotment of land that had at one
time formed a part of a larger property. It had
been possessed exclusively by a co-owner of the
larger property in lieu of an undivided half share
to which he was entitled, and he had acquired a
title to it by preseription. His interests ulti-
mately devolved on the plaintiff and the defen-
dant. The question for decision was whether
the plaintiff, whose claim was based on a deed
that purported to convey to him a 2 share of the
larger property, was entitled to a # share of the
allotment in question or only to a 2 share of it,
and it was held that he was entitled to a 2

sharve, The cases of Fernando vs. Christina(1912)
15 N. L. R. 821 and Bernard vs. Fernando (1913)
16 N. L. R, 438 were cited in support of the
contrary view, and Bertram C.J, said :—

“If T understand these cases aright, the
principle which they lay down is that a pur-
chaser who acquires an undivided share of a
land is only entitled to the same undivided
share of any specific portion of the land when
the partition of that portion is under con-
sideration. But that is so where other un-
divided interests come into consideration.
Where, however, two parties have acquired
the whole interest of a shareholder in certain
proportions, and their deeds deseribe the
interest of such a shareliolder as an undivided
interest, and it transpires that a specifie
portion of the land has, in fact, been held by
the person through whom they both claim as
his portion for the preseriptive period, and
the question then arises as to the proportion
in which that speeifie portion has to be divided,
it seems to me that justice requires that, as
between those parties, this specific portion
must be divided in the same proportions as
those described in their deeds.”

I respectfully agree with my Lord the Acting
Chief Justice’s view that Bertram C.J. *“ aceepted
the contention in regard to the construction of
the deed as sound but proceeded to decide the
case upon other grounds . These other grounds
were thal it had transpired, from evidence out-
side the deeds, that the common predecessor in
title of the plaintiff and the defendant, whosc
entire interests had been aequired by them in
certain proportions, had prescribed to a specific
portion of the larger property holding it in lieu
of an undivided half share, and the question
that then arose was “not what is the precise
share stated in the deeds of the plaintifl, but in
what proportion, as between the plaintiff and
the defendant, is the land to be divided . In
these circumstances it was held that justice
required that the specific portion that represented
the common predecessor’s half share must be
divided between the plaintiff and the defendant
in the same proportions as those deseribed in
their deceds. The result of deciding the case
not in accordance with the intention mistakenly
expressed in the deeds but upon other grounds,
and in accordance with what justice required
notwithstanding the terms of the deeds, was to
give effect to the real intention of the parties to
the deeds, ascertained from an examination of
circumstances outside the instruments them-
selves, It scems to me that the true explanation
of the judgments in this case and the case of
Don Andris vs. Sadinahamy (1919) 6 C. W, R. 14

Digitized by Noolaham Foundation:
noolaham.org | aavanaham.org



72 1952—GUNASERARA, J.—Girigoris Perera vs. Rosaline Perera

Vol. XLVII

is that suggested by Gratiaen J. in Jayaratne vs.
Ranapura (1951) 52 N. L. R. 499 when he said
(citing the case of Fernando vs. Fernando I)
(1921) 23 N. L. R. 266 that “ the correct solution
may lie in the jurisdiction of a Courl to veetify,
or treat as rectified, documents in which, by a
mutual mistake the true intention of the parties
is not expressed . Tt is that jurisdiction that
enables a Court of law, which is also a Court of
equity, to make in such eascs an order that is in
accordance with what ** justice requires .

Don Andris vs. Sadinahamy (supra), which too
was an action for partition of land, provides an
instance of the converse of the case of Fernando
vs. Fernando II (1921) 28 N. L. R. 483. The
partics to the deeds that were considered in that
case had purported to deal with separate allot-
ments into which the corpus that was the subject
of the action had been divided, though their
actual intention (ascertained again from evidence
outside the instruments themselves) was to deal
with corresponding undivided shares in the eniire
corpus. De Sampayo J., with whom Schneider J.
agreed, said :—

“Tt is not uncommon for co-owners to dis-
pose of their interests by reference to particular
portions or keratuwas of which they have had
possession. But if the real intention is to
dispose of the interests of the persons in the
entire land, this Court has found no difficulty
in giving a broad construction to such deeds,
and to deal with the rights of the partics on
the original footing.”

The “ broad construction’ that is referred to
can only be a process that involves rectification
and not merely interpretation of the documents,
and therefore an exereise of the Court’s jurisdie-
tion in equity to which Gratiaen J. refers.

Whether relief can be granted on this footing
in the case of a misdescription of the kind with
which we are here concerned must of course
depend on the cireumstances in which the
question arises. Ience it was that in the case
of Fernando vs. Podi Sinno (1925) 6 C. W. R. 73
Bertram C.J., quoting the above passage from
de Sampayo J’s judgment in Don Andris vs
Sadinahamy, (1919) 6 C. W. R. 14 said :—

“ We are asked in this case to lay down the
converse of that principle. That principle
was, however, enunciated in a partition action,
where it could conveniently be applied. But
T do not feel able to enunciate the converse of
that principle in an action rei vindicatio.”

The case of Dona Elisahamy vs. Don Julis
Appuhamy (1950) 52 N. L. R, 382 was—like the
cases of Don Andris vs. Sadinahamy. (1919) 6
C. W. R. 14 Fernando vs. Fernando 11 (1921) 23
N. L. R. 483 and Jayaraine vs. Ranapura (1951)

52 N. T. R, 499—a partition action. The facts
of that case are similar to those of the two last
mentioned cases. The corpus sought to be par-
titioned had at one time formed part of a larger
property and was approximately 1/i2th of it in
aren, The predecessors in title of the parties to
the action had been the owners of an undivided
1/12th share of the larger property and had
possessed this allotment exclusively in lien of
that share and acquired a preseriptive title to it.
All the deeds, however, upon which the parties
claimed shares in the corpus that was the subject
of the action deseribed the shares conveyed as
fractions of the 1/12th share of the larger pro-
perty. The plaintiff, whose deeds purported to
convey to him a fraction of that 1/12th share,
claimed however to be entitled to that fraction
of the eorpus that was to be partitioned. Tt
was held that he could be allotted only that
fraction of 1/12th of the corpus and not that
fraction of the corpus. It appears to have been
appreciated that what was claimed by the plain-
tiff was no more than what justice required, but
the Court appears to have felt that it was power-
less to grant equitable relief. Pulle J., who
delivered the judement in that case, said :—

“Muech as one would wish to give to the
plaintiff shares according to his mode of cal-
culation, the authoritics are against him ,

and he cited the case of Fernando vs. Podi Sinno
(1925) 6 C. W. R. 78 in support of that view, He
went on to say :—

“T am not unmindful of the fact that
certain inconvenient results would flow from
the interpretation which I have placed on the
deeds as, for example, the unallotted shares
might give rise to further disputes and fresh
litigation. The parties and their predecessors
arc entirely to blame for this situation and I
do not think it would be proper to help them
out of it by construing their instruments of
title in a sense contrary to that laid down by
this Court.”

With all respect to the learned Judges who
decided that case, it seems to me that they have
taken an crroneous view that the Court had no
power to grant relicf against the mistakes of the
parties to the decds that resulted in a misdes-
cription of the property that was dealt with,
The authorities, in particular the decision in
Fernando vs. Fernando TI (1921) 23 N. L. R. 483
(which is precisely in point but which is not
cited), support the contrary view.

In my opinion the case of Jayaratne vs. Rana-

" pura (1951) 52 N. L. R. 499 was correctly decided.

In this view of the law the appeal fails. I would

therefore dismiss the appeal with costs.
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Cirorsy A J.—

In view of the agreement of counsel on both
sides at the hearing of the appeal before

Dias S.P.J. and Gunasckara J., that on the |

main point involved in this appeal there was a
conflict between the decisions in Dona Elisa-
hamy vs. Don Julis Appuhamy (1950) 52 N, L. R,
332 and Jayaratne vs, Banapurae (1951)52 N. L. IR,
499 this appeal was referred by the Chief Justice
to a Bench of three Judges.

I agree with the view of My Lord the Acting
Chief Justice that the three deeds, namely, 8D1
of 1914. 8D2 of 1933 and 8D3 of 1937 cannot be
construed as deeds dealing with shares in the
smaller land, as, on the face of them, they pur-
port to deal with difitrent shares in a larger
land. The authoritics, both English and local,
conclude that matter.

The first judgment of the District Court,
which was set aside pro forma on an application
for restitutio-in-integrum made by the present 8th
defendant-respondent, and the judgment of the
District Cowrt on the subsequent hearing, dealt
with the case on the footing that although the
deeds of the parties to the action on the face of
them purport to deal with undivided shares in
the larger land, the parties in fact infended to
deal with shares in the divided portion of land
whiech from 1914 was allotted to the original
owner of an undivided one-tenth share in the
larger land.

The land forming the subject matter of this
action is lot I in a plan made at the amicable
partition in 1914, It is of the extent of 1 Acre
1 Rood and 36 Perches, and all the evidence
presented to Court was to the ellect that lot T
represented the undivided one-tenth share in a
larger land, of the extent of 7 acres, which un-
divided one-tenth share belonged to the common
predecessor-in-title of all the parties to this
action.

I am satisfied upon a consideration of the
evidence led in the case, the basis on which
parties presented their respective cases to the
lower Court, and the basis on which the learned
Judge whose judgment is now under appeal
dealt with the matter, that although the deeds
dealt with undivided shares in the larger land
the intention of the parties was to deal with
shares in the smaller land. The only contest has
been raised by the 9th defendant who sought to
cling to the literal wording of the deeds 8DI,
8D2 and 8D3 and thal too at the hearing of the
appeal. Even his pelition of appeal does not
raise the point now urged.

I agree with my brother Gunasckara J. that
the question with which we have to deal goes

( beyvond the construction of the deeds and relates

to the point as to whether the Court can, upon
any legal basis, give effect to what appears from
the material on the record to have been the real
intention of all the parties interested in this
corpus, including the 9th defendant-appellant,
whenever interests were dealt with upon deeds
although the deeds undoubtedly do not re-
flect that real intention.

It is true that in Don Andris vs. Sadinchamy
(1919) 6 C. W. RR. 64 the position was made easy
as both sides prayed that the entire land be
partitioned although some of the deeds dealt
with koratuwas or divided portions.

It is correct to say that Bertram C.J. in
Fernando vs. Fernagndo (1921) 23 N, L. R. 483
agreed that the deeds had to be construed as
giving the plaintill only three-eighth of the whole
and the defendant one-eighth of the entire land,
but he awarded to the plaintiff three-fourths and
the defendant one-fourth of the smaller land
because the question was not_““ what is the
precise share stated in the deeds......but in what
proporiion as between plaintiff and the defendant
is the land to be divided 7. Tle agreed that the
principle laid down in earlier decisions was that
**a purchaser who acquires an undivided share
of a land is only entitled to the same undivided
share of any specific portion of the land when
the partition of that portion is under considera-
tion . He, however, points out that in eertain
circumstamees justice requires that the specifie
portion must be divided in the same proportions
as the shares set out in the deeds bear to one
another, The shares were left undisturbed as
they appeared on the deeds but in dividing the
smaller corpus he gave the land to the respective
parties in the same proportions which the share
of each bore to the share of the other. As
plaintilT got on his deeds proportionately three
times as much as the defendant got, he gave the
plaintiff three times as much as he gave the
defendant.

In the present case the 8th and 9th defendants
held their interests in lot I' in equal proportions.
By 8D2 and 8D3 all interests of the 9th defendant
in lot F, in the smaller land (or for that matter
even in the larger land), passed to the 8th defen-
dant. Therefore applying the decision in Fer-
nando vs. Fernando (1921) 23 N, L. R. 483 the
9th defendant should get nothing and the 8th
defendant should get half of lot I’ as awarded to
him by the learned District Judge in the judg-
ment under appeal. Our Courts being also
Courts of equity, Beriram C.J. said that justice
between the parties which equity and good con-
seience required should be done between them.
It was clear in that case, as it is here, that what

-
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the parties intended to do was not what appeared
on the face of the deeds, and what appeared on
the deeds was not through intention or design
but due to an inaccuracy in desecription. It is
possible that the foundation of the order made
by Bertram C.J. may be based on another
ground than the jurisdietion of the Court to
rectify an erroncous description and make order
in accordance with the true intention of the
parties—namely section 96 of the Kvidence
Ordinance. The deeds here (as there) refer to
undivided shares in a larger land which has
ceased to exist as a scparate and distinet entity,
in the present case 14 years prior to 8D2 and
28 years prior to 8D3. See Mensi Nona wvs.
Neimalhamy (1927) 10 C. L. Ree. 159, These
deeds may therefore be regarded as “ unmeaning
in reference to existing facts”. The parties
were dealing with interests in a land of 1 Acre
1 Rood and 86 Perches (which at the dates of
these deeds had the metes and bounds depicted
on the relative plan) and not with interests in
the larger land as it was previous to the amicable
division in 1914. If at the respective dates of
these deeds the parties to this contest, namely,
the 8th and 9th defendants, were asked whether
they were dealing with undivided interests in
the larger land their answer would undoubtedly
have been an emphatic negative.

The identity and integrity of the larger land
of 7 acres, as a separate and distinct land, in
which Johanis Perera (the common predecessor
of all the parties to this action) and others with
him had shares—Johanis having only one-tenth
—had vanished. Their status as co-owners of
that larger land had been put an end to by
common consent. The several co-owners of it
had cut themselves adrift from one another.
The land itself had been fragmented into many
lots—up to lot J at least. Therefore, to hold
them or any of them as still thinking in terms of
fractions of the larger land and dealing with
those shares, 19 and 23 years later, is to produce
an unrealistic result. No doubt one can * re-
construct ” the picture as it was prior to the
partition in 1914 but parties in 1933 and 1937
were bent on dealing with a land as it then
existed. When these deeds therefore contained
a description of a land of seven acres, and which
could not apply to the existing entity, could it
not be said that their language was ‘‘ unmeaning
in reference to éxisting facts ” ?

It would be unreasonable to impute to parties
an intention which is inconsistent with their
whole conduct in reference to the transaction in
question., In his evidence the 9th defendant
never said that he intended to deal with an un-
divided half of one-tenth of the larger land. He

pretended that he did not know anything about
these deeds which he admitted he nevertheless
signed, He also took up the disingenuous
position that his signature was obtained on the
footing that he was conveying the house on this
land that is the corpus. Tle did not even cross-
examine the 8th defendant on the footing that
what she was buying on 8D2 and 8D3 were
interests in an undivided one-tenth share of the
larger land of 7 acres. As I have said, the pre-
sent contention was not even put forward in
the 9th defendant’s petition of appeal.

I however do not wish to decide this case on
the basis of section 96 of the Evidence Ordinance
as it was not dealt with in the argument bhefore
us although it could be used even perhaps to
support the decision in 23 N. L. R. 483. By
applying that decision and holding that the 8th
defendant gets the entirety of the interests of
the 9th defendant, one does not run the risk in
this case of * any inconvenient results ” referred
to by Pulle J. in Dona Elisahamy vs. Don Julis
Appuhamy (1950) 52 N. L. R. 832, All the
interested parties are before Court. No others
are cffected. The vendor himself is before
Court although he seeks to make an uncon-
scientious use of what is after all an erroncous
deseription, unlike the vendor in Lucyhamy vs.
Perera (1938) 40 N. L. R. 232 who frankly
admitted the true position.

I agree with the observations of Gratiaen J.,
quoted by my brother Gunasekara J. from
Jayaratne vs. Kanapura, (1951) 52 N. L. R, 499
that possibly “ the correct solution may lie in
the jurisdiction of a Court to rectify or treat
as rectified documents in which by a mutual
mistake the true intention of the parties is not
expressed ', The reference in Don Andris vs.
Sadinahamy (1919) 6 C. W. R. 64 to “the real
intention of the parties......” by de Sampayo J.
seems to confirm that view,

The question is what is the relief that the
Court should grant in these circumstances. I
am in agreement with the view of my brother
Gunasckara J. that this Court has power to
grant relief against a mistake in the deeds of
parties which results in a misdeseription of the
corpus which parties intended to and believed
themselves to be dealing with. In that view of
the matter I feel that the Court could have
granted the relief which was asked for by the
plaintiff in Dona Elisahamy vs. Don Julis Appu-
hamy (1950) 52 N. L. R. 852.

I have considered whether the case should be
sent back to enable the neccssary plea to be put
forward in a formal manner and further proceed-
ings thereon. I do not think it necessary to do
so more especially as there has already been
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considerable delay, including two trials and an
application for restifutio in between. I am also
influenced in this decision particularly having
regard to the course which the matter has taken.
In her answer in June, 1946, the 8th defendant
set up her claim to the whele of the one-fourth
of the 9th defendant to lot F. In his answer
the 9th defendant, in July, 1946, took up the
position that Iirinelis the father of the 8th and
9th defendants was entitled to an undivided halt
of the corpus (not an undivided half of one-tenth
of the larger land) and that on 8D1 of 1914 he
got half of Kirinelis” interests and that the 9th
defendant had been in possession of one-fourth
of the corpus sought to be partitioned, that is
lot I and not the larger land, since 1914, and
claimed prescriptive title to one-fowrth of the
corpus, It is true that he pleaded that 8D2 and
813 do not refer to the corpus and stated further
that these two deeds were not acted upon but he
led no evidence on these points at either trial.
In Fernando vs. Fernando (1921) 23 N, L. R. 266
this Court granted rectification without any plea
asking for it and without sending the case back
despite the fact that the lessor upon the lease
which was treated as rectified by the Appeal
Court was not even a party to the case, whercas
we have both the vendor and the vendee before
us and it is the vendor who has put forward a
claim which is * thoroughly unconscientious .

In Goonesekera vs. Van Rooyen (1926) 7 C. L.
Rec. 88 Jayawardena J. held that a deed on
which the plaintiff relies could be rectified in the
course of a partition action provided all the
necessary parties were before the Court if a
mistake in the deed is discovered after the insti-
tution of the action, as was the case here also.
In the circumstances of that case he converted
a partition action into an action for declaration
of title because certain parties who were necessary
to the rectification were not before the Court
and could not bhe made partics to a partition
action. Even in sending it back he made it
clear that the appellants who had absolutely no
merits were to be bound by the finding of the
Appeal Court that they had intended to convey
two lots instead of one and that plaintiffs there
were entitled to a rectification and that it would
not be open to the appellants to raise those
questions again as a result of the case heing
remitted to the lower Court. I do not think it
makes a difference that here it is the deed of the
defendant that is being treated as rectified. In
the absence of circumstances justifying a remis-
sion to the Court helow, I am not prepared to
send the casc back.

I agree that the appeal should be dismissed
with costs.

Appeal dismissed.

Present : Gratisaen, J, & Puing, J.

B. J. H. BAHAR vs. T. K. BURAH & TWENTY-FIVE OTHERS

§. C. 481/1.—D. €. Tangalle 5838

Argued on : 11th July, 1952,
Decided on : Tth August, 1952,

Prescription—Acquisition of rights by—Administrator and heir in possession for over ten years
of property of deceased qua administrator—Refusal to acknowledge rights of some co-heirs—Adminis-
trator’s failure lo divest himself of his representative character—Can he acquire preseriptive rights to such
interests—Administrator’s right to acquire prescriptive right as against some co-heirs—F: iductary char-
acter of Administrator’s office—1Is he an express trustee ?—Section IT1 of the Trusts Ordinance.

D. B. a married Muslim lady died intestate in 1926 leaving her husband (the 1st defendant) and two infant child-

ren (2nd and 8rd defendants). Tt is not contested that according to Muslim law the deceased’s parents also beeame
her intestate heirs in addition to her husband and children. 1. B.'s father himself died intestate shortly afterwards
leaving his widow (4th defendant) and his three sons (the plaintiff and the 5th and éth defendants) who suceeeded to
his interests in D.13.’s estate, which was duly admitted to adininistration and letters of administration were issued o her
hushband the 1st defendant, and the property, the subject matter of the action was correctly inventorised and the 1st
defendant entered into possession thereof us administrator. .

The plaintill instituted this action to partition the property and 1st defendant disputed the rights of the plaintiff
and the 4th, 5th and 6th defendants. The learned District Judgé after hearing evidence dismissed the plaintiff’s action
on the ground that he and 4th, 5th and 6th defendants had lost their rights by virtue of the provisions of section 3 of
the Prescription Ordinance. The District Judge also held that the 1st defendant as administrator and as an heir of
D.B.’s estate had consistently and unequivoeally refused to acknowledge her parvent's claims to heirship and had sinece
about the year 1930 possessed the property on behalf of himself and his minor childven on the footing that the property
belonged exclusively to them.
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The plaintiff appealed—

Held : (1) That in the absence of evidence to establish that the 1st dafendant had divesteld himself of the re-

3

)

presentative character in which he first he entered upon the land in such a manner as the law would
consider sufficient to relieve him of the fiduciary obligations attaching to his office, he cannot be
held to have converied his possession qua administrator into possession ut dominus to enable him
1o acquire a prescriptive right against the other co-heirs ko whom he stood in a position of fidu-
ciary relationship.

That the duration of the status of an administrator in relation to property which he has taken over
in the exercise of his powers of administration and which he still retains in his hands is indieated in
the provisions of sections 540 of ths Civil Procedure Code. IIis office endures unfil the death of the
administrator or the completion of the adminisiration whichever first oceurs.

That whenever an administrator enters in that ecapacity upon property belonging to a dseeassd’s
estate, the law requires him to aet in a fiduciary velation in regard to it, and a Court of Equity imposes

upon him all the liabilities of an express Lrus

and will call him an express trustee of an express

trust and seetion I11 of the Trusts Ordinancs baecamzs applicable.

(4

—

An administrator in poss
of his office to all the inte

ship subsists, the law will not permit him to say €
those to whom he was bound by special ties of kins!

Cases referred to:
Nagendan Marikar t

ion of properly belonzing to the estate owes an equal duty by virtue
ate heivs without diserimination and so long as that fiduciary relation-

he held the property for the benefit of only
p or allfection.

Corea vs, Appuhany (1912) 15 N. L. R. 63,
Moliommad (1503) 7 N, L. R. 91.

Arunalaslem Chetty vs. Mootatamby (19045) 2 A. C. R. 80,
Ramalingam vs. Kalasipillai (1942) 43 N, L. R, 425,
Ramalingampillod vs. Adguwad (1942)43 N, L. R. 861.
Suppramanion Cheily vs. Palainappa Chetly (1904) 3 Bal, 57,
In re Baban (1891) 1 C. 1. R, p. 41.

Valipillai vs. Ponnasamy (1913) 17 N. L. R. 126.

Perera vs. Simno (1915) 4 Bal, N. C. 77.

Fernando vs. Fernando (1914) 18 N. L. R. 24.

Nonohamy vs, Punchioppulemy (1929) 31 N, L. R, 220,
Soar vs. Ashzeell (1893) 2 Q. B. 890 at p. 397.

Antho Pulle vs, Christoffel Pulle (1889) 1 N. L. R. 120,
Fernando vs. Fonseka (1912) 156 N. L. R. 398,

Arunasalgm Chetty vs. Somasunderam Chelly (1920) 21 N, L. R, 389.
Supramaniam vs. Evampakurubal (1922) 23 N. L, R. 417.
Burdick vs. Garrick L. . 5 Ch, 233,

H. V. Perera, Q.C., with J. M, Jayamanne and J. N. David, for the plaintiff-appellant,
N. E, Weerasooria, @. C., with €, V. Ranawake, for the defendants-respondents.

GRATIAEN, J.

The facts which arise for consideration on this
A young married
woman named Dhane Bahar died intestate on
18th October, 1926, leaving her husband (who is
the 1st defendant) and two infant children (who
are the 2nd and 8rd defendants). The learned
trial Judge has held that according to the Muslim
law which is applicable the deceased’s parents—
namely, the late Mr. B. J. H. Bahar and his
widow the 4th her
intestate heirs in addition to the 1st, 2nd and

3rd defendants. No arguments were addressed
to us in this Court to suggest that this conclusion
was wrong, and I must assume for the purpose of
this appeal that it is correct.

appeal are beyond dispute.

defendant—also became

The late Mr. intestate

shortly afterwards, leaving as his heirs his

Bahar himself died

widow (the 4th defendant) and his three sons
(the plaintilf and the 5th and 6th defendants)
who thereby succceded to his interests in his

daughter’s estate,

Dhane Bahaw's estate was duly admitted to
administration in Testamentary action No. 995
of the District Court of Tangalle, and letters of
administration were issued without opposition to
the 1st defendant by virtue of his undoubted
preferential claim to the appointment as the
deceased’s widower. The property which is the
subject matter of this aection, comprising 10
allotments of land slightly exceeding 78 aeres
in the agorvegate, were correctly inventorised as
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forming part of the deceased’s estate, and the
learned District Judge has held that, subject to
the issuc of prescription, the plaintiff and the
1st to the 6th defendants inclusively were in
accordance with the Muslim law. co-owners of
the property in the proportions set out in para-
graph 11 of the plaint. The plaintiff instituted
this aetion on 17th September, 1948, for the
partition of the property on this basis. The
7th to the 16th defendants intervened in the
action to obtain recognition of their admitted
interests as planters who had improved the
property.

The learned District Judge, after hearing the
evidence, dismissed the plaintiff’s action on the
ground that the title of the plaintiff and of the
4th, 5th and 6th defendants had been defeated
by prescription before the action eommenced.
He held that the 1st defendant who, as adminsi-
trator and as an heir of his deceased wife's
estate, had consistently and unequivocally re-
fused to acknowledge her parents’ claims to
heirship, had since about the year 1930 possessed
the property on behalf of himself and his minor
children on the footing that the property belonged
exclusively to them. The learned Judge accord-
ingly decided that, by virtue of the provisions of
section 8 of the Prescriplive Ordinance, the
original rights of the 1st, 2nd and 8rd defendants
as intestate heirs of Dhane Bahar became en-
larged into full joint ownership at the expense
of the other co-owners.

I have examined the evidence led at the trial,
and I am satisfied that, if the nature of the
possession of the property by the 1st defendant
which commenced in 1930 could properly be
regarded as that of a co-owner simpliciter or as
that of a mere agent, there was probably sufficient
proof of an ** overt ouster ”* to support the plea
of prescription in accordance with the rules laid
down by the Privy Council in Corea vs. Anppu-
hamy (1912) 15 N. L. R. 65 and in Nagenda
Marikar vs. Mohammad (1963) 7 N. 1. R. 91
respectively. But the issuc in the present case
is complicated by the circumstance that the 1st
defendant had in the first instance not entered
into possession of the property in his own right
but by virtue of the statutory powers and duties
vested in and imposed on him as the duly ap-
pointed administrator of his wife’s estate. Ad-
mittedly his de facto possession of the property
has continued without interruption ever since,
but at no stage did he divest himself of the
representative character in which he first entered
upon the land in such a manner as the law
would consider sufficient to relicve him of the

fiduciary obligations attaching to his office. In
that state of things, he eannot, in my opinion,
be heard to say that there arose some point of
time when his possession qua administrator
became converted into possession ut dominus to
the detriment of the other co-heirs to whom he
stood in a position of fiduciary relationship.

The 1st defendant did not cheose to take any
of the elementary precautions available to him
under the Civil Procedure Code. He would very
well have taken steps to protect his own interests
in the property which had come into his hands
as administrator so as to prevent any conflict
between his subsequent possession with the
responsibilities attacting to his office. Having
first settled, out of the assets available to him,
the claims of the creditors which had been
brought to his notice, he should have applied for
and obtained a judicial settlement of his accounts
and then proceeded, after an inter partes ad-
judication as to the disputed claims of his parents-
in-law to heirship, to obtain a decree under
section 741 for the distribution of the estate
(including the property in dispute) remaining in
his possession among the heirs. In that event,
he could properly have claimed that, as far as
the property in dispute was concerned, he had
* completed the administration” within the
meaning of section 540 and thus become free to
possess his share of the property and that of his
minor children in his own right and on their
behallf.

So mueh for what the 1st defendant might
have done. Let us now consider what he did
in fact. On 23rd September, 1929, he purported
to file what is popularly but somewhat loosely
described as a * final account” whereby he
*charged ” himself que administrator with a
sum of Rs. 28,435 (including the inventorised
value of the property in dispute) and ** eredited
himself with various expenses and disbursements
amounting to Rs. 2,806°46 “ leaving "—to quote
his signed statement P13—“a balance of
Rs. 25,629 to be distribuied to those entitled thereto.”
He did not however obtain a judicial settlement
of his aceount or even have it * passed ” by the
Court in accordance with some less formal pro-
cedure which, though not sanctioned by the Code,
seems to have gained increasing popularity with
executors and administrators in recent years,
Nor did he invite the Court to inquire into the
disputed claims to heirship which had been
notified to him and to the Court by Mr, Bahar
and the 4th defendant. Instead, he continued,
exactly as he had previously done, to possess
the property in dispute until the present action
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commenced. Can he now be heard to say that
he had long since divested himself of the character
of an administrator by reason of what the
learned District Judge scems to regard as a
“de facto distribution” of the property to
himself on his, own account and on account of
his two children? As I understand the law
relating to the duties and responsibilitics attach-
ing to the officc of an administrator, I think that,
for the reasons which I shall now proceed to set
out, this is an entirely untenable position,

We must not permit ourselves, by a process of
loose reasoning or by an imperfect appreciation
of the ratio decidendi of certain earlier rulings of
this Court, to assume that an administrator who
has failed to obtain a judicial settlement of his
accounts or to secure a decrec for payment and
distribution of assets under seclion 740, can too
readily be regarded as having divested himself
of his judiciary status. The question whether
an estate has been ¢ closed * or not, and whether
the assets in the administrator’s hands have been
distributed or not, is always a question of fact
to be determined with special reference to the
particular circumstances of a given case. TFor
instance, when a ereditor sues an administrator
for the recovery of a debt alleged to have been
incurred by the deceased, the administrator can
successfully plea& plene administravit if he proves
that he has already parted with the assets in his
hands by the settlement of the claims of other
creditors or by their distribution among the
heirs. Arunalaslem Chetty vs. Mootatamby (1906)
2 A. C. R. 90 ; Ramalingam vs. Kalasipillai (1942)
48 N. L. R. 425 and Ramalingampillai vs. Adgu-
wad (1942) 43 N. L. R. 361.
maintainability of the plea of plene administravii

In such cases the

is not necessarily concluded by the adminis-
trator’s failure to protecet himself by obtaining
a formal judicial settlement of his accounts.
Indeed, the real issue arising upon the plea is
whether or not the administrator still retains
assets out of which the creditor’s claim can be
met wholly or in part. Suppramanian Chetty vs.

Palainappa Chetty (1904) 8 Bal, 57. If, to take a
situation of a different kind, an administrator
who eclaims to have closed the administration
de facto is subsequently eonfronted with a claim
by an heir for judicial settlement or for some
other form of relief in the testamentary pro-
ceedings, different considerations would apply
according to the circumstance of the particular
case, In re Baban (1891) 1 C. L. R. p. 41 Vali-
pillai vs. Ponnasamy (1913) 17 N, L. R. 126 and
Perera vs. Stmno (1915) 4 Bal. N. C, 77. M.
Weerasuriya argued that, in the testamentary
action with which we are now concerned, the
time for an adjudication as to Mr. and Mus.
Baher’s claims to heirship had long since passed.
I do not agree. These claims had been duly
notified to the Court and to the administrator,
and the time for their adjudication would only
have arisen if and when a decree for distribution
among the heirs was applied for. Indeed, a
consideration of that issue at an early stage,
being immaterial to the question as to who should
be appointed to administer the estate, would
have been premature. Fernando vs. Fernando
(1914) 18 N. L. R. 24. The contrary opinion
expressed by Lyall Grant, J. in Nonohmay vs.
Punchiappuhamy (1929) 81 N. L. R. 220 is at
best an obiter dicium, for in that case Dalton, J.
and Lyall Grant, J. were merely considering the
validity of a belated elaim to heirship by a persen
who was in faet held not to he an heir.

The present action is not coneerned with the
claim of a creditor or an heir in respect of assets
belonging to the estate which have ceased to
On the
contrary, it is concerned with the claims of
certain intestate heirs to a declaration as to their
title to the deceased’s property which had in the
first instance come into the hands of the admi-
nistrator qua administrator, and which still
remained in his possession and under his control
when the action commenced. His defence is
that he had defeated that title by his adverse
prescriptive enjoyment, partly in his own right

remain in the administrator’s hands.
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and partly as the natural gnardian of his minor
children, commencing at some date after he had

taken possession of it gua administrator.

In the circumstances of this case, the 1st
defendant’s plea of preseription under section 3
of the Prescription Ordinance is ineompatible
with the character in which he commenced to
occupy the land. In the words of Bowen, L.J.,,
in Soar vs. Ashwell (1898) 2 Q. B. 390 at p. 397
“ his possession of the property was......coloured
from the first by the trust and confidence in
virtue of which he first received it. He never
can discharge himself except by restoring (to the
beneficiaries, .., the true intestate heirs of
Dhane Bahar's estate) the property which he
has ntver had otherwise than upon this con-
fidence . The duration of the status of an
administrator in relation to property which he
has taken over in the exercise of his powers of
administration and which he still retains in his
hands is indicated in the provisions of section
540 of the Civil Procedure Code. His office,
and the fiduciary relationship attaching to it,
endures until the death of the administrator or
the completion of the administration, whichever
first occurs, In the present case, neither of
those events having taken place, the 1st defen-
dant’s possession of the property in dispute has
not yet ceased to be possession gua administrator,
To my mind, this ecircumstance effectively dis-

poses of the plea of preseription.

Even before the Trusts Ordinance was enacted,
this Court has declared that, as in.England,
preseription does not run between trustee and
cestut que trust. Antho Pulle vs. Christoffel Pulle

(1889) 1 N. L. R. 120. In that case Clarence, J.
pointed out that *“the Court would watch
jealously any proposal to divest the trustee of
his fiduciary character . In Fernando vs. Fon-
seka (1912) 15 N. L. R. 308 Middleton, J. and
Grenier, J. decided that *“ so long as a fiduciary
relationship continues, a trustee cannot set up a
plea of pr-éscription in bar of a claim by the
cestui que trust . and Middleton, J. said, * the
fact that the trustee had not strietly carried out
his obligations under the trust deed......cannot
be relied upon by him as proving a termination
of his fidueciary position ”. Both these decisions
were concerned with express trusts, and the same
ruling was authoritatively laid down by the
Privy Council in Arunasalam Chetty vs. Soma-
sunderam Chelty (1920) 21 N, L. R. 889 where
the Judicial Committee, after referring to Soar vs.
Ashwell (1893) 2 Q. B. 390 at p. 397, indicated
that the position would be different in the case
of a bare constructive or resulting trust which
could not in the special circumstances be equated

to an express trust.

After the Trusts Ordinance camc into opera-
tion in 1918, Bertram, C.J. held inter alia in
Supramaniam vs. Erampakurukal (1922) 23
N. L. R. 417 that section III (5) was intended to
incorporate in statutory form the English rule
laid down in Soar vs. dshwell (1898) 2 Q. B. 390
at p. 397, Section ITI expressly declares that a
claim to recover ‘ trust property » shall not be
held to be barred or prejudiced by any provision
of the Prescription Ordinance, and section III
(5) extends the operation of this rule to cons-
tructive trusts in cases where such trusts are

“ treated as express trusts by the law cf England.



80  1952—GraTiaN, J.—B. J. H. Bahar vs. T. K. Burah & Twenly-five Others

L]
']

Vol. XLVII

Whenever an administrator enters in that
capacity upon property belonging to the de-
ceased’s estale, the law requires him * to act in a
fiduciary relation in regard to it, and a Court of
Equity will impose upon him all the liabilities of
an express trustee and will eall him an express
trustece of an cxpress trust. The prineipal
liability of sueh a trustee is that he must dis-
charge himself b:Y accounting to the beneficia-
ries for all such property without regard to lapse of
Per Lord Esher, M.R. in Soar vs. dsh-
well (1893) 2 Q. B. 390 at p. 897.

Giffard, L.J. said in Burdick vs. Garrick L. R

itie .

Similarly,

5 Ch. 2338, ““ where the duty of persons is to
receive property, and to hold it for another, and
to keep it until it is called for, they cannot dis-
charge themselves from that trust by appealing
to the lapse of time ”’, These words, if I may say
so with respect, perfectly deseribe the respon-
sibilities imposed on the 1st defendant in relation
to the property in dispute, and I would there-
fore reject his elaim to have acquired preserip-
tive title, either for himself or for his children,
to the shares which it was his duty to distribute
among the other heirs. The long established
rule that “ possession is never considered ad-
verse if it can be referred to a lawful title ™
applies with speecial and, indeed, with uncom-
promising foree where a trust is impressed upon

such possession.

T had suggested to Mr. H, V. Perera in the
course of the argpument that some distinetion
might perhaps be drawn between the casc ol the
1st defendant (whose plea of prescription on his
own account must necessarily fail} and that of
his minor children (who could not themselves be

regarded a; affected by any obligation in the

nalure of an express trust). Mr. Perera con-
ceded, and I am satisfied, that the position of
the 2nd and 8rd defendants would have heen
different if they had effectively received from
the administrator ecrtain shares in excess of
what they were legally entitled to as heirs, for
in that event they could thercalter have relied on
their posscssion wt dominus of those additional
But in the
present case, as Mr, Perera points out, it was the
administrator and the administrator alone who
purported by his own acts of possession to
enlarge the rights of himsell and his children to
I agrce that this

shares for purposes of preseription.

the detriment of the others.
circumstance makes all the diflerenee to the
issue of preseription. An administrator in pos-
session of property belonging to the estate owes
an cqual duty by virtue of his office to all the
intestate heirs without discriminalion, and, so
fong as that fidueiary relationship subsists, the
law will not permit him {o say that he held the
property [or the benefit only of those to whom
he was bound by special ties of kinship or
affection.

I would sct aside the judgment under appeal,
and hold that the pleas of preseription set up on
hehalf of the 1st, 2nd and 3rd defendants cannot
be sustained, The property in dispute belongs
to the parties in undivided shares as set out in
paragraph 11 of the plaint, and the record must
go back to the lower Court with a direction that
a deeree for partition should be entered allotting
shares to the plaintiff and to the 1st, 2nd, 3rd,
4th, 5th and 6th defendants on this basis, sub-
ject to the interests and claims of the 7th to the
26th defendants upon which the learned Distriet
Judge, after the inquiry, must procced to ad-
judicate according to law,

The 1st defendant must pay to the plaintiff
the eosts of this appeal and of the contest in the
Court below. All other costs will be in the dis-

eretion of the learned District Judge., -

Appeal allowed,
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Collation—Gift by father 1o son on the occasion of son’s marriage—Morlgage by son—Sale in
execution of mortgage—Purchase by plaintiff—Death of father—Administration of his estate— Orpder in
administration proceedings that the value of gifted property was Es. 6,000 and it wust be brought into colla-
tion—Does this order mnownt to a declaration of title in favour of estate—Has S the option io bring the pro-
perty or paying ils value—Matrimonial Rights and Inheritance Ordinance (Cap 47) section 36— Was
Roman Duich Law superseded by this enactment.

P gifted a property in 1927 to his son S who mortgaged it in 1944. In execution of thé mortgage decree againsts
the property was sold and purchased by the plaintiff who obtained Fiscal’s conveyunce in 1950 and sued the defen-
dant for declaration of title and ejectment.

P died in 1936 and in proceedings relating to the administration of his estate it was decided by the Distriet
Court, Kandy, in 1941 (later upheld by the Supreme Court and the Privy Couneil) that this property had been gifted
to S on the oceasion of his marriage and that its value was Rs. 6,000 and that it must be brought into collation.

The defendant, the administrator of P’s estate, claims that the order of Court was in effect a declaration of title

in favour of the estate and that S was divested of his title thereby and the defendant as administrator was in lawfal
possession.

The District Judge accepted this view and dismissed plaintiff’s action.

Held : (1) That the decision that the property must be brought into collation did not have the effect eitlier of
declaring that P’s estate was entitled to it or of divesting S of his title under the deed of gift.

(2) That scction 36 of the Matrimonial Rights and Interitance Ordinance (Cap. 47) did nof superséde
the Roman-Dutch Law which permits an heir to discharge a liability to collation by surféndering
the property gifted or paying its true value at his option.

Authorities referred to : Steyn’s Luw of Wills in South Africa (1935) Edn. p. 103.

N. E. Weerasooriya, Q.€., with Ivor Misso, for the appellant,
E. B. Wikramanayake, Q.C.. with D. 8, Jayawickreme, for the respondent.

GUNASEKARA, J, defendant is in lawful possession of it as adminis-
trator. This view of the effect of the order was
This is an appeal against an order dismissing | accepted by the learned District Judge and the
an action for declaration of title to land and | plaintiff’s aetion was accordingly dismissed,
ejectment of the defendant and damages. The Collation is explained in Steyn’s Law of Wills
property was gifted by one Ponniah to his son | in South Africa 1935 Edn. p. 103 as follows :—
Sellasamy in 1927 and the latter mortgaged it in

1944. It was sold in 1949 in satisfaction of a l“ COllﬂfiQn is Fhle Céu’f}']i"f:lll}lbetl;t on all ‘iﬁﬁmﬂtﬂz)ﬁmﬂ
5 - : who as heirs wish to share in the succession an
dc¢1ee f();'l thfi_l ell)lfm.?emeln t Ofﬂ!: he llln Ortg:%gc. El,lnfl ancestor, either. by will or ab intestaln, of accounting
was purchased by the plaintifl, who 01:‘ltd,mer % to the * estate of the ancestor for certain kinds of
fiscal’'s conveyance in 1950. Meanwhile, Pon- gifts and debts received from or owing to him by them
niah died in 1936, and in the proceedings relating dhiring his lifetime. ‘
to the administration of his estate it was deeided Phus, if a (:hnld3 grandchild or more remote des-
by the Dists C K 4 cendant wishes to inherit from a parent, grandparent
y the District Court of Kandy on the 8rd or remote ascendant from whom he has during his
February, 1941, that this property had becn lifetime received any property or money as his portion
gifted to Sellasamy on the occasion of his marriage of his inleritance, or as a marriage gift. or mhcrltyisc
“and that its value was Rs. 6,000 and that it for his advancement u‘lq_tra.de or bu.e.]neas or such like,
b be 1 Lt i Hation ™ 5 he will, before the division of the estate, have to bring
must be broug it into co la'tllon- The _decl.‘alon into or collate with the estate of such parent ete.,
was affirmed in appeal by this Court and by the either what he may have so received or enjoyed, or
Judieial Committee of the Privy Council. The the true value of the same at his option, so that the
defendant, who is the present administrator of whole estate, thus augmented, may be divided in terms

Sy 3 p of the will of the testator or aceording to the law of
Ponnial’s estate, claims that by this order succession ab infestato,” E

Sellasamy was divested of his fitle and the pro- Relying on this and other citations from text-
perty became part of the estate, and that the | writers, Mr. Weerasooriya contends that under
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the Roman-Dutech Law a child of the deceased
person is not liable to collation unless he elaims
a share in the inheritance and that the liability
may be discharged by his surrendering the pro-
perty or paying its true value at his option;
and that, consequently, the effect of the order
made on the 3rd February, 1941, in the testa-
mentary casc is only that Sellasamy cannot share
in the inheritance unless he brings into account
the gift -or its value. Mr. Wikramanayake’s
reply is that the Roman-Duteh Law has been
superseded by scclion 85 of the Matrimonial
Rights and Inheritance Ordinance (Cap. 47) and
that the liability is not dependent upon the
heir’s elaiming a share in the inheritance and is
moreover a liability to surrendcr the property
itself to the executor or administrator if it is
within his power to do so at the time of the
dccease(‘l’s death, withoul any option merely to
bring into account its value; and that therefore
the order in question was in effect a declaration
of title in-favour of the estate and operated as a
cancellation of Ponniah’s gift to Sellasamy,

The section is in these terms ;—

* Children or grandchildren by representation be-
coming with their brothers and sisters heirs to the
deceased parents are bound to bring into hotchpot or

~ eollation all thal they have received from their deceased
parents above the others either on the occasion of
their marriage or to advance or establish them in life,
unless it can be proved that the deceased parent,
either expressly or impliedly, released any property
80 given from collation.”

This provision no doubt altered the law as
regards liability to collation, but it did not give
a new meaning to the expression * bring into
hotchpot or collation ”, which was a term of art
that was already known to the common law.
Moreover, it may well happen that where some
of the children are liable to collation, ‘‘ all that
they have reccived from their deceased parents

above the others” is not represented by any
specific parcel or parcels of land or any other
specific thing, and that the excess ean be brought
into collation only by bringing its value into
account. It secems to me that the context of
the expression * bring into hotchpot or colla-
tion  in the section confirms rather than nega-
tives the view that the legislature did not intend
to take away the heir’s option to discharge a
liability to eollation by bringing the value of the
property into account,

In support of the view that the order of the
3rd February, 1941, in effect declared Ponniah’s
estate to be entitled to the property, Mr. Wikra-
manayake contended that what was in issue was
whether the property was rightly included in
the inventory. There was no issue, however, as
to the title to the property. The issue as for-
mulated by the District Judge in his order in
that case was—

*“ whether the 1st respondent (Sellasamy)
who was given a deed of gift No. 7881 (1R3)
by his father Ponniah should bring the pro-
perty gifted into collation if he wishes to
inherit as an heir.”

The decision that the property must be
brought into collation did not have the cffect
either of declaring that Ponniah’s estate was
entitled to it or of diverting Scllasamy of his
title under the deed of gift. The judgment that
is appealed from must therefore be set aside
and the plaintiff must be declared entitled to
the property and to have the defendant ejected
therefrom. There is no evidenee in support of
the plaintiff’s claim for damages and he is there-
fore not entitled to a decree for damages. The
defendant must pay the plaintiff’s costs in this
Court and the Court below,

Swax, J.

I agree, Set aside.

Present : GrATIAEN, J & GUNASEKARA, J,

A. M. MEERA LEBBE vs. H. A. PIYADASA et al

8. C, 9—D. C. Kandy No. @ 757

Argued on : 29th May, 1951
Decided on : 1st June, 1951

Minor, property of—Sale sanclioned by Court after due inquiry—Conclusion of sale by execution
of notarial conveyance—Subsequent offer of higher price by prospective purchaser—Can Court set aside

such concluded sale.

Held : That where the sale of a minor’s property was sanctioned by Court after due and proper inquiry, the
mere fact, that some prospective purchaser subscquently turns up, who is willing to pay n higher price for the property,
cannot justify the Court in repudiating a concluded sale which has taken place on terms expressly sanctioned by the

Court.
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Per GrariseN, J.—The duty of respecting the sanctity of concluded judicial sales is, 1 think, at least as 1mport.ant

as the duty of protecting the interest of minors.

Cases referred to: In re Corbett, 3 8. C. C. 46.

Mustapha Lebbe vs. Martinus, 6 N. L. R. 364.
Muthumant vs. Muthumani, 49 N, L. R, 481.

N. E. Weerasooriya, Q.C., with O, S. M. Seneviraine, for the respondent-appellant.

C. Thiagalingam, Q.C.,
pondent,

with N. Nadarasa and P. Somathilakam, for the 1st petitioner-res-

N. Nadarasa with Ratwatte for the 2nd petitioner-respondent.

GRATIAEN, J,

A young Muslim girl named Abusa Umma was
the owner of certain undivided shares in a pro-
perty in the Kurunegala District. Her mother,
who is the third respondent to this appeal, had
arranged in December, 1949, to give the girl
away in marriage, and had promised, in accord-
ance with custom, to give a sum of Rs. 500 as
dowry to the prospective bridegroom. In order
to implement this promise, she negotiated with
the appellant for the sale of the girl’s share of the
property, together with her own undivided in-
terests therein, for a sum of Rs. 500. The girl
being still a minor, the sanction of the District
Court was required hefore the sale eould go
through. In re Corbett, 8 8, C. C, 46 ; Mustapha
Lebbe vs. Martinus, 6 N, L. R, 3864, An applica-
tion to Court by the mother was accordingly
made on 19th December, 1949, for sanection to
sell the- property to the appellant for the price
agreed upon, On this application the learned
Districe Judge made order appointing the girl’s
mother curator of the property and her paternal
uncle her guardian, but before authorising the
proposed sale, he called for an inventory of the
minor’s estate together with a valuation report
of the property which was desired to be sold.
On 81st January, 1950, the inventory was filed,
and a Headman’s report was furnished valuing
the shares of the property owned jointly by the
girl and her mother (in the propoertion of 7/8 to
1/8) at Rs. 500. The learned Distriet Judge then
took the further precaution of calling for a report
from the Secretary of the Court. The report,
which recommended the proposed sale, was filed
on February 15th, 1950. On 21st February.
1950, the curatrix applied for early consideration
of her application as the date of the girl's intended
marriage was imminent, The Court considered
this application, and called for some further in-
formation which was furnished on 25th February,
1950. On that day the learned Judge was satis-
fied that the proposed transaction was in the
minor’s interests, and sanctioned the sale of the
property upon two conditions (1) that the con-
sideration should be deposited in Court, and (2)

that the draft deed should be submitted for
approval. The money was duly deposited to the
eredit of the minor’s estate, and the second con-
dition was also substantially complied with in
the sense that the draft deed, whose terms are
admittedly unobjectionable, was approved by the
Secretary of the Court. On 8rd March, 1950,
the transfer of the minor’s interests in the pro-
perty was notarially executed and the appellant
became the owner of the property.

After the transaction had been completed, two
men named Piyadasa and Yakoob Lebbe (who
are the 1st and 2nd respondents to this appeal)
made independent application to the Court asking
that the sale to the appellant should be rescinded
on the ground that each of them was willing
(and the 1st respondent had in fact arranged) to
pay to the curatrix a higher price for the minor’s
property than the consideration approved for the
sale which had already gone through. The 1st
respondent also made certain vague allegations
particulars of which were not furnished even at a
later stage, that the transaction which the Court
had approved was vitiated on the ground of
fraud and collusion between the curatrix and the
appellant,

The learned District Judge held an inquiry
into the complaints of the 1st and 2nd respondents
and took the view that the allegations of fraud
against the curatrix and the appellant had been
established. He accordingly made order setting
aside the sale of the minor’s property. The
present appeal is from this order.

I am prepared to assume for the purposes of
this ease that the 1st and 2nd respondents had
the right to intervene in the transactions. I
shall also assume, although I do not hold, that
the Court possessed inherent jurisdiction to set
aside, in proceedings by way of summary pro-
cedure, the impugned sale if fraud and collusion
hetween the parties to the concluded transaction
could have been established., Giving full effect,
however, to the evidence led at the inquiry by
the 1st and 2nd respondents, I think that it would
he unreasonable to hold that the appellant was
a party to any fraud or impropriety which has
been imputed against the curatrix, The circum-
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staneces which the learned Judge seems to have
taken into account against the appellant in this
connection were (1) that the appellant, pending
the Court’s approval to his purchase of the minor’s
share, had bought the curatrix’s personal in-
terests in the land at a figure which proportion-
ately was slightly higher, and (2) that the curatrix
and her husband, neither of whom gave evidence
at the inquiry, had admitted to the 2nd respond-
ent on an earlier occasion that the consideration
actually paid by the appellant exceeded the
amount sanctioned by the learned Judge and
deposited in Court. This latter item of evidence
was clearly inadmissible against the appellant,
while the earlier circumstance, taken by itself,
seems to me quite insufficient to support the
allegation of fraud. I would therefore hold that
the grounds on which the learned Judge purported
to rescind the sale in favour of the appellant have
not been substantiated.

There are no other grounds on which the order
of the learned District Judge can he supported.
No doubt it is the duty of a Court, in exercising
its power to control the sale of a minor’s property,
to take proper precautions to prevent any trans-
action which is detrimental to the minor’s in-

terests from taking place. In the present case
the sale to the appellant was sanctioned by the
Court after due and proper inquiry. The mere
fact that some prospective purchaser subsequently
turns up who is willing to pay a higher price for
the property cannot justify the Court in repu-
diating a concluded sale which has taken place
on terms which were expressly sanctioned by the
Court. It seems to me that the execution of the
notarial conveyance in favour of the appellant
before the 1st and 2nd respondents intervened
makes the facts of the present case very much
stronger than those which were considered by a
Divisional Beneh of this Court in Muthumani vs.
Muthumani, 49 N. L. R. 481. The duty of
respecting the sanetity of concluded judicial sales
is, I think, at least as important as the duty of
protecting the interest of minors. I would allow
the appeal and set aside the order of the learned
Distriet Judge dated 22nd May, 1950. The 1st
and 2nd respondents will pay to the appellant
his costs both here and in the Court below.,

GUNASEKARA, J,
I agree,
Appeal allowed.

Privy Council Appeal No. 41 of 1951

Present at the hearing : Lorp Normaxp, Lorp Tucker, Lorp AsqQuiTH oF BISHOPSTONE,
Lorp CoHEN

THE COMMISSIONER OF INCOME TAX, COLOMBO vs. Mrs., A. J. SUTHERLAND
(ExecuTrIX OF THE EsTATE oF R. W. SUTHERLAND, DECEASED)

FROM THE SUPREME COURT OF CEYLON

Judgment of the Lords of the Judicial Committee of the Privy Council,
Delivered the 10th June, 1952
Income Tax—Oral contract of employment—Employment undersiood to be four-year contract
with siz month’s leave on full pay—DMoney set aside as leave pay paid to executriz on death of employee—
Is such payment a profit under section 6 (2) (a) (1) or 6 (2) (a) (v) of Income Tax Ordinance (Chapier 188)
as amended by section 8 of Income Tax Amendment Ordinance No. 25 of 1989 %—Construction. a matter
of law not of evidence—Section 18 (7) (4) of Income Tax Ordinance.

The respondent’s hushand, Mr. Sutherland, was employed by a company on an oral contract for a period of
four years with six months’ leave on full pay, and the passage money to be paid by the company for him and his wife.
The company paid to the respondent as executrix a sum of money as leave pay which Mr. Sutherland would have
been entitled to if he had survived, It was the normal practice of the company to pay leave pay in proportion to
the length of service which has elapsed without leave.

The Commissioner of Income Tax sought to assess the amount on the footing that this sum was a profit of the
deceased’s employment under section 6 (2) () (i) or 6 (2) (#) (v) of the Income Tax Ordinance (Chapter 188) as amended
by section 8 of the Income Tax Amendment Ordinance No. 25 of 1939. The respondent’s contention was that the

amount was paid to her personally as a gratuitous payment and not qua evecutriz as a profit of employment due to her
husband’s estate,

The company in their correspondence exposed contradictory opinion about the character of the sum in question,
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Held : (1) That the contract between Mr. Sutherland and the company was a contract for four years’ service
with six months’ leave on full pay and there was no basis for a claim by Mr. Sutherland’s executrix
for pay in lieu of off leave on his death without having had leave.

(2) That there was no justification for implying a term by which the company would be bound to pay
leave pay when no leave was taken, where the normal practice of the company in so doing was not ex-

pressly incorporated,

(3

—

That the payment was made ex gratia and not in discharge of a contractual obligation and therefore

could not be assessed under section 6 (2) of the Income Tax Ordinance.

(4

_—

That though opinions of the company about the intendment of the contract may have been received

under section 73 (7) of the Income Tax Ordinance they are irrelevant and are not in law ad-
missible as aids to the construction of the contract.

(5) That the language of section 73 (7) is very wide but it does not go so far as to authorize the Board
of Review to ignore the rule that construction is a matter of law and not of evidence.

Obiter : A statement made in a return is evidence against those who make the return, but statements made
by employers in returning the income of an employee are not evidence against him.

LorD NORMAND

This is an appeal from a judgment of the
Supreme Court of Ceylon on a case stated by the
Board of Review for income tax under seetion 74
of the Income Tax Ordinance, Ceylon (Chapter
188.) The case was stated on the application of
the respondent in order to bring under review a
decision of the Board, affirming a decision of the
Deputy Commissioner of Income Tax, that a
sum of Rs, 15,750 is assessable to income tax in
the respondent’s hands as executrix of her late
husband. The assessment was made on the
footing that this sum was a profit of the deceased’s
employment under the head *leave pay’ in
section 6 (2) (@) (i) or under the head * allownace
granted in respeet of employment ™ in section
6 (2) (a) (v) of the Income Tax Ordinance
(Chapter 188) as amended by section 3 of the
Income Tax Amendment Ordinance, No. 25 of
1939. The respondent’s contention has been at
all stages of the proceedings that the sum was
paid as a gratuitous payment to her personally,
and not to her gua executrix as a profit of em-
ployment due to her husband or his estate. She
has also put forward alternative contentions
which will fall to be considered only if her con-
tention fails,

Counsel for the appellant in opening the case
represented that it involved general questions of
importance in the administration of the income
tax law, but as the argument developed it be-
came apparent that the question of the nature of
the payment and its assessability to income tax
depended on the special facts of the ease,

The relevant provisions of the Income Tax
Ordinance (Chapter 188) as amended by subse-
quent Ordinances te the date of the deceased’s
death are the following :—

Section 5 (1). Income tax shall, subject to the
provisions of this Ordinance be charged in respect of
the prolits and income of every person.

(a) wherever arising, in the case of a person
resident in Ceylon, and

(b) arising in or derived from Ceylon, in the case
of every other person.

Section ¢ (1). For the purposes of this Ordinance,
‘ profits and income ” or * profits™ or * income
means—

(&) the profits from any employment ;

Section 6 (2) (as amended by section 3 of the Income
Tax Amendment Ordinance, No. 25 of 1939). For the
purposes of this section—

(a) ** Profits from any employment " includes—

(i) any wages, salary, leave pay, fee, pension,
commission, bonus, gratuity, or perquisite, whether
derived from the employer or others, except the
value of any holiday warrant, passage, or other
form of free conveyance granted by an employer
to an employee, or any allowance for the purchase
of any such eonveyanee in so far as it is expended
for such purpose ;

(v) any other allowance granted in respect of
employment whether in money or otherwise.

Section 7 (1). There shall be exempt from the tax—

(k) any capital sum received by way of retiring
gratuity (other than a sum received in commutation
of pension) or death gratuity, or as consolidated
compensation for death or injuries.

Section 11 (1). Save as provided in this section, the
statutory income of every person for each year of
assessment from each source of his profits and income
in respect of which tax is charged by this Ordinance
shall be the full amount of the profits or income which
was derived by him or arose or accrued to his benefit
from such source during the year preceding the year
of assessment, notwithstanding that he may have
censed to possess such source or that such source may
have ceased to produce income.

{9) Where any person dies on a day within a year of
assessment, his statutory income for such year shall be
the amount of profits and income of the period begin-
ning on the first day of April in that year and ending
on that day.

Section 27. The executor of a deceased person shall
be chargeable with the tax for all periods prior to the
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-date of sucli person’s death with which the said person

would be chargeable if he were alive, and shall be liable
to do all such aets, matters, and things as the deceased
person if he were alive would be liable to do under this
Ordinance.

Section 55 (2). Every person who is an employer
shall, when required to do so by notice in writing
given by an Assessor, furnish within the time limited
by such notice a return containing the names and
places of residence and the full amount of the remunera-
tion, whether in cash or otherwise for the period
specified in the notice, of—

(a) all persons employed by him in reccipt of
remuneration in excess of a minimum figure to be
fixed by the Assessor ; and

(b) any other person employed by him named by
the Assessor.

(8) Any director of a company, or person engaged
in the management of a company, shall be deemed to
be a person emploved by the company.

Section 69 (1). Any person aggrieved by the amount
of an assessment made under this Ordinance may
within twenty-one days from the date of the notice of
such assessment appeal to the Commissioner by notice
of objection in writing to review and revise such assess-
ment. Any person so appealing (hereinafter referred
to as ‘‘ the appellant ") shall state preeisely in his

“notice the grounds of his objection and the notice shall
not be wvalid unless it contains such grounds and is
made within the period above mentioned,

(6) In disposing of an appeal the Commissioner may
confirm, reduce, increase, or annul the assessment,
and shall record his determination in writing and
announce it orally.

Section 70 provides for Appeals to the Board of
Review against the decision of the Commissioner and
Section 73 provides for the regulation of such appeals,

Sub-sections (4) and (7) of Section 78 are as follows :—

Section 73 (4). The onus of proving that the
assessment as determined by the Commissioner on
appeal is excessive shall be on the appellant.

(7) At the hearing of the appeal the Board may,
subject to the provisions of Section 71 (4), admit or
reject any evidence adduced, whether oral or docu-
mentary, and the provisions of the Kvidence Ordi-
nance relating to the admissibility of evidence shall
not apply.

74.—(1) The decision of the Board shall be final :

Provided that either the Appellant or the Com-
missioner may make an application requiring the
Board to state a case on a question of law for the
opinion of the Supreme Court.

The facts have to be gathered from the case
stated and the documents incorporated with it
and annexed to it. The respondent’s husband,
the late R. W. Sutherland, entered the employ-
ment of the Colombo Apothecaries Company
Limited (hereinafter referred to as the company)
as its managing director in November or Deeem-
ber, 1989, and continued in that employment

till his death on the 12th June, 1946, He had
not taken any leave during that period, After
his death the company paid to Mrs. Sutherland
the sum of Rs. 15,750. The payment was made
under the authority of a resolution passed by the
directors of the company on the 17th July, 1946,
in these terms :(—

** The Directors having taken note that a sum of
Hs, 15,750 had been placed to reserve to meet the
contingent liability to pay for Mr. Sutherland’s leave
pay which he would have been entitled to if he had
survived, it was decided to pay Mrs. Sutherland’s
passage to England and to authorise a payment to her
of Rs. 15,750 which amount was accordingly paid to
Mrs. Sutherland.”

The reserve was created by sctting aside
annually a sum equal to one and a half month’s
salary. The cheque for the amount was sent to
the proctors for Mr. Sutherland’s estate and it
was drawn in their favour, They paid the sum,
less a small and unexplained deduction, to a
Mr. Adamson, who appears to have held a Power
of Attorney for Mrs. Sutherland, and he paid it
to her as a sum free from all tax liability. The
company on the 15th March, 1947, made a return
of Mr. Sutherland’s income from employment for
the period Ist April, 1946, to the date of his
death. The return was made by entering figures
in blank spaces on a form which categorized the
income from employment under a series of
headings. Thus the first item is “ gross salary
Rs. 8,550 " where the figure alone had to be filled
in by the company. One of the iterns is *“ Leave
Pay Rs.......... " and opposite it the company
entered no figure, but left the space for the
figure blank. Another item is ** Other re-
muneration (if any) Rs.......... " There again
the company left the space for the figure blank,
But opposite this item it entered a note * Over-
due leave pay Rs. 15,750 paid Messrs. Julius &
Creasy, Administrators of the Estate”. It was
in consequence of this note that the assessment,
made under section 11 (9) above cited for the
period 1st April, 1946 to the 12th June, 1946, in
the year of assessment 1946-47, included the sum
of Rs. 15,750. The facts with regard to the
deceased’s contract of employment are set out
in statement 3 of the Case, where two paragraphs
are incorporated from a letter, D8 of the docu-
ments, written by the company’s accountants in
reply to an enquiry by the assessor. The first of
these paragraphs reads :—

“ We advise that there is no written agreement to
show the late Mr. Sutherland’s contract of service with
this Company, It has however been the normal
practice of the Company to pay leave pay in propor-
tion to the length of service which has elapsed without
leave.” :

Digitized by Noolaham Foundation.
noolaham.org | aavanaham.org
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The second paragraph reads :—

** Mr, Sutherland took up duties as Managing Director
in December, 1939, and although there was nothing in
writing, he was understood to be on a normal four-
year contract, with six months’ leave on full pay and
the passage money to be paid by the Company for him
and his wife.” i

Statement 3 continues with this finding by
the Board :—

* It is eommon ground that the deceased’s contract
of service was for the normal 4-year period 6 months’
full pay leave and the cost of passages to the United
Kingdom for himself and his wife.”

The members of the Board of Review who
heard the appeal were not unanimous in affirming
the assessment. The two members who formed
the majority held that Mr. Sutherland, though
he had never taken leave, was entitled to be paid
leave pay in proportion to his length of service
without leave. They said that the practice of
paying leave pay when no leave is taken is fairly
common in mercantile firms in Ceylon and that
the leave pay is gencrally paid when the employee
eventually does go on leave or retires, They
found that when Mr. Sutherland died on the
12th June, 1946, there had accrued to his acecount
asum of Rs, 15,750. They were aided in arriving
at this conclusion by the construction which they
put on the directors’ resolution of the 17th July,
1946, and by certain opinions elicited f{rom the
company by requests for information addressed
to it by its own assessor. The dissenting mem-
ber of the Board held that if an employee under
such a eontract as Mr. Sutherland’s took no
leave he was not entitled to any leave pay, and
that his heirs on his death eould have no claim.
He construed the resolution of the 17th July,
1946, as meaning * had Mr. Sutherland not died
-a sum would have been available to pay him
leave pay ; owing to his death he could not get
this. We will however pay that sum to his
widow although the deccased was not entitled.”

The Supreme Court referred to correspondence
between the company, through its officers, and
its assessor or the assessor for Mr. Sutherland’s
cstate. In this correspondence the company
expressed varying and contradictory opinions
about the character of the sum in question.
Sometlimes it was said that the payment was an
ex gralia payment to the widow and sometimes
that was denied and it was said that it was a
sum legally due to Mr, Sutherland at his death.
But the court rejected all such expressions of
opinion as irrelevant, and their unanimous
judgment proceeds upon the term of the con-
tract of employment as set out in statement 3 of
the stated case, They held that it was not

shewn that the practice by which leave pay was
paid when no leave had been taken was part of
the contract in Mr. Sutherland’s case, and that
there was no other evidence that his contract
included a term entitling him to claim a money
payment in lieu of leave,

When, as in this case, the true question is
whether a payment was made ez grafia or in
discharge of a contractual obligation the primary
and best evidence is the contract. If the con-
tract is in writing or, if it is oral but its terms
are known beyond doubt, the question whether
the payment was eontractual depends on the
contract alone. But if the contract is oral and
if the direct evidence leaves it in doubt whether
or not it contained a term providing for the
payment, it is legitimate to have regard to the
circumstances surrounding the payment and
reeeipt, and in such a case the evidence of the
surrounding eircumstances may be used to show
what the terins of the contract in fact were. But
in this case the circumstances attending the pay-
ment and receipt of the money are of no assist-
ance. The payrient by cheque to the proctors
for Mr. Sutherland’s cstate favours the contention
that it was a payment due under the contract of
employment. But the language of the directors’
resolution, which their Lordships construe in the
same sense as the dissenting member of the
Board of Review, and all the other circumstances
favour the contention that it was an ex gratia
payment to Mr. Sutherland’s widow. No reason-
ably safe inference about the nature of the con-
tract or its terms can be drawn from these con-
flicting circumstances. The opinions of the
company about the intendment of the contract
are irrelevant, Though such opinions may have
been received in evidence under section 73 (7)
of the Ordinance they are not in law admissible
as aids to the construction of the contract. The
language of scetion 78 (7) is very wide but it
does not go so far as to authorise the Board to
ignore the rule that construction is a matter of
law and not of evidence. The note written in
the income tax rcturn made by the company,
on which the appellant’s counsel greatly relied,
does not help his argument., A statement made
in a return is evidence against those who make
the return, but statements made by employers
in returning the income of an employee are not
evidence against him. In this case, moreover,
the return was non-committal on the question
whether the payment was eontractual, and the
note referring to it was very properly written on
the return in order that there should be no re-
proach of non-disclosure of a payment that might
eventually be found to have been dve under Mr.
Sutherland’s contract with the company,

Digitized by Noolaham Foundation.
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. It remains to consider the only direct evidence
about the terms of the contract. It is to be
found in statement 8 of the Case The company
was clearly in great doubt abdut the terms and
in the letter D8 it strove to set them out as fairly
as it could, The letter, in the two paragraphs
quoted in statement 8, purports to deal with two
separate things, first the ecompany’s normal
practice of paying leave pay in proportion to the
length of service which had elapsed without
leave, and second, the company’s understanding
of Mr. Sutherland’s contract which is described
as a normal 4-year contract with six months’
leave on full pay. It is the contract so described
in the second paragraph that is found by the
Board to be common ground between the parties,
The respondent is entitled to have the terms of
the contract, as described in the letter and found
to be eommon ground, construed in their natural
sense and without the addition of unexpressed
terms unless they are clearly implied. The
words which have to be construed are ““ a normal
4-year contract with six months’ leave on full
pay . Their Lordships find no ambiguity in

this description ; it means a contract for four
years' service with six months’ leave, which
leave shall be on full pay. If that is the true
construction there is no basis for a claim by
Mr. Sutherland’s Executrix for pay in lieu of
leave on his death without having had leave.
the normal practice of the company is not ex-
pressly incorporated and there is no need or
justification for implying a term by which the
company would be bound to pay leave pay when
no leave was taken. The contract before the
Board therefore did not provide for any payment
of leave pay except on a contingency which was
never fulfilled, and the respondent has discharged
the onus which rested on her (Seetion 73 (4) of
the Ordinance) by shewing that the payment of
Rs. 15,750 was not contractual and was not due
to Mr. Sutherland’s estate on his death.

Their Lordships will therefore humbly advise
Her Majesty that the appeal should be dismissed.
The appellant will pay the costs of the appeal.

Appeal dismissed.

Privy Council Appeal No. 17 of 1951

Preseni ; Lorp PorTteER, Lorp Oaksey, Lorp Rapcrirrr, Lorp AsqQuirH oF BISHOPSTONE,
Sir LiovEn Leacu

THE ATTORNEY-GENERAL OF CEYLON vs. VALLIYAMMAI ATCHI (Executrix of the
Last Will and Testament of K. M, N, S, I’ Natchiappa Chettiar, deceased)

FROM THE SUPREME COURT OF CEYLON

Judgment of the Lords of the Judicial Committee of the Privy Council. Delivered the 19th May, 1952.

Estate Duty—Hindw undivided family—Property left by manager of such family—Exempt from
Estate Duty—Sections 29, 34, 40, 43, 73—Amending Ordinance No. 76 of 1938 and No. 8 of 1941.

Where the managing member of a Hindu undivided family domiciled in 8. India and carrying on business in
Ceylon purports by his last will to dispose of the assets of the business on the footing that he was the absolute owner
thereof, and the Commissioner of Estate Duty assessed the Estate on the footing that it belonged to the deceased in
his individual capacity, and not to the undivided family, and the widow as executrix of the said last will contended
that it belonged to the undivided family, and consequently not assessable, and where it was argued that as a matter
of procedural law no new evidence could be led before the District Court in an appeal against the Commissioner’s order,

Held+ (1) That as the evidence clearly established that the estate belonged to the joint family and that the

deceased did not die possessed of it as separate estate, it is property falling within the provisions
of section 73 of the Hstate Duty Ordinance, and consequently no sum was payable in respect of it

as Estate Duty.
(2

—

That in an appeal to the District Court under section 34 of the Estate Duty Ordinance, the appeal

is not limited to the question whether the Commissioner had misdirected himself on the evidence
before him, and under section 40 of the Ordinance the appellant has the right to lead evidence when
he comes before the District Court to contest the validity of an order of assessment approved by .

the Commissioner.
Sir Lionen Lreach,

This is an appeal from a decree of the Supreme
Court of Ceylon, dated the 24th June, 1949, dis-
missing an appeal by the appellant, the Attorney-
General of Ceylon, from a deeree of the District

Court of Colombo, dated the 7th May, 1947, and
allowing a cross appeal by the respondent, the
exceutrix of the will of her husband, K, M. N. S. P,
Natchiappa, a Nattukottai Chettiar, who died on
the 30th Deecember, 1988. The deeceased, who
was the managing member of a Hindu undivided
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family domiciled in South India, had for many
years carried on business in Ceylon and by his
will, which is dated the 3rd December, 1938, he
purported to dispose of the assets of the business
on the footing that he was the absolute owner
thereof. Under the Ceylon Estate Duty Ordi-
nance (No. 1 of 1988) estate duty is payable on
the value of the Ceylon estate of a person dying
on or after the 1st April, 1987, provided that the
value exceeds Rs. 20,000, but the enactment does
not apply where the deccased is a member of a
Hindu undivided family and leaves no separate
estate. In this case the value ol assets of the
business far exceeded Rs. 20,000, and the Com-
missioner appointed to administer the Ordinance
decided, contrary to the contention of the res-
pondent, that they belonged to the deceased in
his individual eapacity, not to the undivided
family, and consequently he made an assessment.
Pursuant to the right of appeal conferred by
section 34 of the Ordinance the respondent appeal-
ed to the District Court of Colombo. The Distriet
Judge held that the property belonged to the
joint family and set aside the Commissioner’s
order. By virtuc of section 43 the appellant
appealed to the Supreme Court which upheld the
judgment of the District Court. The question to
be decided in the appeal to Her Majesty in Council
is whether the Courts in Ceylon were right in
overruling the Commissioner.

Nattukottai Chettiars are money-lenders and
traders and for many years the family to which
the deceased belonged had transacted business in
Ceylon. The deceased’s paternal great-grand-
father was one Kumarappa who had four sons,
one of whom was named K. M. Nachiappa (re-
ferred to throughout the proceedings as * Nachi-
appa No. 1”’). Nachiappa No. 1 had two sons,
Nachiappa (conveniently described as Nachiappa
No. 2) and Suppramanian, the father of the
deceased. Nachiappa No. 1 died before 1890,
Suppramanian died in the month of March, 1932,
Nachiappa No. 1 had carried on business in Ceylon
under the vilasam of K.M.N, and after his death
his two sons continued to do business there under
the same vilasam.

Nachiappa No. 1 was joint with his sons, Nachi-
appa No. 2 and Suppramanian, who themselves
remained joint until the 22nd January, 1912,
when they entered into a deed of partition. There
are indications that arrangements for partition
were made before that date, but for the purpose
of the appeal the severance of joint status may
be taken to be the 22nd January, 1912. Nachi-
appa No. 2 had five sons and Suppramanian one
son (the deceased) and threc daughters. The
deceased had two wives. By his first wife he
had five daughters and by his second wife (the

respondent) he had five sons. After the partition
Suppramanian did business in Ceylon under the
vilasam of K.M.N.5.P. When he retired to India
the deceased took over the management of the
business and continued it after his father’s death.

On the 80th March, 1939, the respondent’s
auditor wrote to the Commissioner stating that
the deceased was a member of the Hindu un-
divided family of K.M.N.5.P. and requesting him
to certify that by reason of section 73 of the
Ordinance estate duty was not payable. Section
73, as amended by the Estate Duty (Amendment)
Ordinance (No. 76 of 19388), reads as follows :—

* Where a member of a Hindu undivided family dies,
no estate duty shall be payahle—

(@) on any movable property which is proved to
the satisfaction of the Commissioner to have been the
joint property of that family ; or

(b) on any immovable property, where is it proved
to the satisfaction of the Commissioner that such
property, if it had been movable property, would
have been the joint property ol that family.”

The reply to the letter of the 30th March, 1939,
was a request for the delivery of a declaration in
form preseribed: by section 29. The respondent
complied and declared the value of the estate to
be Rs. 25,27,470:25, but claimed that the pro-
perty was exempt from cstate duty. The claim
for exemption was disallowed and under a pro-
visional assessment the amount of duty to be
paid by the estate was fixed at Rs, 2,78,021-70,
which the respondent was compelled to pay. An
additional assessment followed and here the
amount of duty was fixed at Rs. 2,90,284°12,
The respondent filed notices of objection to these
assessments, but on the 11th March, 1941, the
Commissioner informed her by letter that he had
determined to maintain the assessment, subject
to certain variations, which were of a minor
nature and call for no comment.

At the time the Commissioner decided to main-
tain the assessment the Ordinance contained no
provision compelling him to hear evidence or
receive documents in evidence. By an amending
Ordinance (No. 8 of 1941) promulgated after the
institution of the appeal to the Distriet Court of
Colombo the position in this respeet underwent
considerable modification. In his judgment the
Distriet Judge states that according to the
appellant the Commissioner had before him only
four documents, namely the notice of objection
to the provisional assessment, the notice of
objection to the further assessment, the declara-
tion of the respondent under section 29 of the
Ordinance and a letter from the respondent’s
auditor forwarding the declaration, The Assessor
of Estate Duty, a subordinate of the Commissioner
gave evidence and stated that the Commissioner
did not call for any evidence to be placed before
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- him because he had in mind a deeision which he
had made in an income tax appeal. Mr. Rew-
castle, in supporting the present appeal, has con-
tended that the Commissioner had certain other
documents before him when he made the assess-
ment, Aeccepting this to be the case, it is an
undoubted fact that the Commissioner did not
call for any evidence, nor did he ask the respond-
ent to satisfy him that her contention was correct.
The proceedings in the District Court diseclosed
that there was much more evidence than that
before the Commissioner and evidence of a nature
which threw an entirely different light on the
casc,

Section 34 of the Estate Duty Ordinance is in
these terms :—

** Any person aggrieved by the amount of any assess-
ment of estate duty made under this Ordinance, whether
on the ground of the value of any property included in
such assessment or the rate charged or his liability to
pay such duty or otherwise, may appeal to the appro-
priate District Court in the manner hereinafter pro-
vided.”

The section is to be read in L'onl]un(*tlon with
section 40 which says :

* Upon the filing of the petition of appeal and the
service of a copy thereof on the Altorney-General, the
appeal shall be deemed to be and may be proceeded
with as an action between the appellant as plaintiff and
the Crown as defendant ; and the provisions of the Civil

Procedure Code, and the Stamp Ordinance, shall, save

as hereinafter provided, apply accordingly :

Provided that no pleading other than the petition of
the appellant shall be filed in any action unless the
Court by order made in that action otherwise directs :

** Provided, further, that the decree entered in any
action shall specify the amount, if any, which the
appellant is liable to pay as estate duty under this
Ordinance.”

When the appeal came on for hearing the
Attorney-General raised certain preliminary ob-
jections. He contended that the law applicable
was the law of Ceylon, so that as regards movable
property the law of the deceased’s domicile was
irrelevant ; that no appeal lay under section 84
against a decision of the Commissioner under
section 73; that nothing could be ventilated
before the Court which had not previously been
put before the Commissioner ; that the respondent
was estopped from asserting that the property in
question belonged to a Hindu undivided family
by reason of representations made by the deceased
as the representative of his father Suppramanian
to the effect that the latter on his death had left
no property ; that certain findings of the Board
of Review in income tax proceedings operated as
res judicata ; and that as the respondent had
obtained probate on the representation that the
deceased had executed a valid will and was com-
petent to dispose of the property referred to
therein she could not be allowed to be heard to

the. contrary, The Distriet Judge, in an order
dated the 15th December, 1942, held that a non-
Ceylon domicile did not exclude the operation of
the Estate Duty Ordinance upon movable pro-
perty in Ceylon and, subject to section 73, what
constituted the passing of property on a death
had to be determined according to the law of
Ceylon, that by reason of section 34 a person
aggrieved by a decision holding him liable to pay
duty was entitled to appeal and the section
covered the appeal before the District Court.
The question whether there was a Ilindu un-
divided family had been submitted to the Com-
missioner for his decision and the fact that he
had not given a ruling did not preclude the
question being raised in Court. The District
Judge overruled the contentions that the findings
of the Board of Revenue operated as res judicata
and that the respondent was estopped from dis-
puting the validity of the will.

The judgment of the District Judge on the pre-
liminary objections was carried to the Supreme
Court on appeal, but without success, and so far
as these objections were concerned the matter
rested there. The judgment of the Supreme
Court on the preliminary questions was delivered
on the 1st May, 1944, and on the 15th November,
1944, the further hearing of the case was begun
before the same Distriet Judge. It was con-
tinued on the 4th December, 1944, but after that
there was no sitting of the Court until the 10th
September, 1946, when the matter came hefore a
different District Judge. In the course of the
further proceedings the appellant took up the
position that, although it has been decided that
there was a right of appeal to the Distriet Court,
it was not open to the Court to consider any
evidence other than that which the Commissioner
had before him, "The District Judge rejected
this contention. Having heard all the evidence
adduced by the parties he held that the deceased
had not died possessed of separate estate, The
property which he had purported to dispose of °
by his will belonged to the joint family of which
he was the head. In accordance with his findings
the District Judge made a deelaration that the
property assessed by the Commissioner as being
liable to estate duty was property falling within
the provisions of section 73 ol the Estate Duty
Ordinanee and consequently no sum was payable
in respect of it as estate duty. He did not,
however, direet a refund of the amount which the
respondent had been compelled to pay, as he was
of the opinion that he had no jurisdietion to do
so. The Supreme Count concurred in the findings
of the District Judge, except with regard to the
question of refund. The Supreme Court held
that here the District Judge had erred and
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directed the appellant to pay back what had been
received from the respondent, The correctness
of the decision of the Supreme Court that it had
the power to order a refund has not been chal-
lenged before their Lordships.

The learned Distriet Judge arrived at his find-
ing that the Ceylon property belonged to the
joint family and not to the deceased personally
after an cxhaustive analysis of the oral and docu-
mentary evidence led before him and the Supreme
Court in a carefully considered judgment agreed
with him. The conclusions arrived at by the
Supreme Court were stated by Gratiaen, J.,
Wijeyvewardene, C.J., expressing his agreement,
In referring to the will executed by the deceased
Gratiaen, J., observed that the motive was to
preserve the joint property of the undivided
family in the hands of succeeding generations of
its male members in such a way that, so far as
business acumen and legal ingenuity (‘ould achieve
the desired end, the laws of Ceylon should in no
way prevent the JUII]t property of a Hindu un-
divided family remaining within the family by
survival. He went on to say that he was in
complete agreement with the District Judge that
the evidence in the casc convineingly established
that the business carried on in Ceylon by Natchi-
appa No. 2 and Suppramanian under the vilasam
K.M.N. was the joint property of the undivided
family of which they were both members and
that after the division of the property in 1912
Suppramanian continued to carry on the identical
business under the new vilasam K. M.N.S.P., not
on his own account, but as the joint property of
the new undivided family of which he was then
the head. When Suppramanian retired to India
and after his death the business remained in the
hands of his son, the deceased, as joint family
property and not as separate property possessed
by him for his own benefit to the exclusion of the
family. In the judgment of the learned Judge
as it appears in the printed record the vilasams
are referred to as K.L.M. and K.LM.S.P, res-
pectively, but it is obvious that these are mis-
takes for K M.N. and K.M.N.S.P.

Mr. Rewcastle suggested that there was not
sufficient evidence to discharge the burden which
lay upon the respondent of proving that the
property belonged to the joint family, but their
Lordships who have been taken through the
material parts of the evidence, cannot aceept the
argument, They consider that there is ample
evidence to support the finding and they can see
no reason which would justify them in departing
from their usual practice of refusing to review the
evidence for a third time. In delivering the
judgment of the Board in Srimati Bibhabati Devi
and Kwmar Ramendra Narayan Roy, 1946 A, C,

508, Lord Thankerton pointed out that in order

to obviate the practice there must be some mis-
carriage of justice or violation of some principle
of law or procedure, which is certainly not the

case here. The principles of Hindu law which
have application are not in dispute and they have
been correctly applied.

A further contention pressed on behalf of the
appellant was that the appeal to the District
Court was limited to the question whether the
Commissioner had misdirected himself on the
evidence before him and therefore the Distriet
Judge had erred in determining the appeal as if
it were a new trial. This argument ignores the
provisions of section 40 of the Ordinance. Not
only does section 40 direct that the appeal shall
be deemed to be an action and may be proceeded
with as such, it expressly applies thereto the
provisions of the Civil Proeedure Code, which
includes directions with regard to the procedure
to be followed at the trial of an action and of the
calling of evidence by the parties. If further
indication that it was the intention of the Legis-
lature to allow an appellant to lead evidence in
the Distriet Court is wanted it is provided by the
Estate Duty Amendment Ordinance No. 8 of
1941, which came into force on the 26th April,
1941. One of the amendments is the addition to
the Ordinance No, 1 of 1938 of scetion 364, which
requires an appellant to transmit to the Com-
missioner a list specifying the documents upon
which and the names or designations of the per-
sons upon whos® evidence the appellant proposes
to rely in support of his appeal to the District
Court. Another amendment is the addition to

section 89 of this sub-section :—

“{2) Save with the consent of the Court and subject
to such terms as the Court may determine, the appellant
shall not be allowed at the hearing of his appeal—

(a) to produce any document which is not included
in the list referred to in section 364, or to adduce the
evidence of any wilness who is not mentioned in the
list ; or

(B) to produce any document which he has failed
to produce before the Commissioner when required
to do so under paragraph («) of section 37 (2), or to
adduece the evidence of any witness whose evidence
was not tendered to the Commissioner when ecalled
for under that paragraph.”

In their Lordships’ opinion there is no room
for doubt that the Legislature throughout in-
tended that an appc]}ant should have the right to
lead evidence when he came before the District
Court to contest the wvalidity of an order of
assessment passed by the Commissioner.

Their Lordships consider that the judgment of
the Supreme Court is right and they will humbly
advise Her Majesty that the appeal should be
dismissed. The appellant must pay the costs of
the appeal. 2
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V. L. WIRASINHA, THE COMMISSIONER FOR THE REGISTRATION OF INDIAN
AND PAKISTANI RESIDENTS, COLOMBO, vs. MOHAMED MOHIDEEN ABDUL CADER

Privy Council A ppeals Nos. 34 and 35 of 1951
FROM THE SUPREME COURT OF CEYLON

Judgment of the Lords of the Judicial Committee of the Privy Council, Delivered the 6th Oclober, 1952

Indian and Pakistani Residents (Citizenship) Act No. 3 of 1949, section 6 (2) (ii)—Interpretation
of the words * Ordinarily resident "—Section 22—Applicant for registration—Does the minimum period
of uninterrupted residence required for the husband have any application to his wife and children.

Held : That a married man, permanently settled in Ceylon, can be registered as a citizen under the Indian and
Pakistani Residents (Citizen) Act No. 3 of 1949, although his wife, though ordinarily resident in Ceylon at the date

of his application, had not been so resident for the seven years prior to 1st January, 1946 (as required by section 3),
and though his minor children have not been ordinarily resident in Ceylon during the whole period of their dependency

on him.
LorD OAKsSEY

These are two appeals which, though not con-
solidated, were heard together by their Lordships
from two decrees of the Supreme Court of Ceylon
dated 24th May, 1951 (Basnayake, J.) reversing
orders of the Commissioner for the Registration
of Indian and Pakistani Residents dated 7th July,
1950, by which the Commissioner (now the
appellant) refused the applications of the res-
pondents for registration as citizens of Ceylon
under the Indian and Pakistani Residents (Citi-
zenship) Act No. 8 of 1949 (hercinafter referred
to as ** the Act ™),

The questions raised in the two appeals are
identical in point of principle, namely, whether
an appellant who is a married man permanently
settled in Ceylon can be registered as a citizen
although his wife, though ordinarily resident in
Ceylon at the date of his application, has not been
so resident for the seven years prior to 1st January
1946, nor at all times sinece their marriage and
his minor children have not been ordinarily
resident in Ceylon during the whole period of
their dependency upon the applicant.

In appeal No. 84* the applicant’s wife had
been ordinarily resident with the applicant for
a period of one year and eight months before
the date of his application (on 19th November,
1949) and was so resident at the date of his
application, and his minor children, aged 12, 10
and 5 respectively, had been ordinarily resident
in Ceylon with him since March, 1948, but had
been dependent upon him since their birth. In

%44 C. L. W, p86.

Appeal No 35 the period of the wife’s ordinary
residence in Ceylon was one year and eleven
months before her husband’s application dated
15th November, 1949, and the period of the minor
children’s ordinary residence in Ceylon was for
the same length of time, but they had been
dependent upon him since their birth. In appeal
No. 85 the period of the wife’s ordinary residence
in Ceylon was one year and eleven months before
her husband’s application dated 15th November,
1949, and the period of the minor children’s
ordinary rvesidence in Ceylon was for the same
length of time, but they had been dependent on
him since their births on 18th June, 1940, 23rd
December, 1942, and 1st February, 1947, re-
spectively.

The question depends upon the true interpre-
tation of the Act and Regulations made there-
under and in particular upon the interpretation
of sections 6 (2) (ii) and 22, which are, so far as
material, as follows : —

g, Tt shall be a condition for allowing any applica-
tion for registration under this Act that the applicant
shall have— .

(1) first proved that the applicant is an Indian or

Pakistani resident, and

(2) in addition, produced sufficient evidence...... to
satisfy the Commissioner that the following require-
ments are fulfilled in the case of the applicant,
namely—

(ii) where the applicant is a male married person,
that his wife has been ordinarily resident in
Ceylon, and in addition, that each minor
child dependent on him was ordinarily re-
sident in Ceylon while being so dependent :

99 In this Act, unless the context otherwise re
quires,—
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* Indian or Pakistani resident * means a person—
() whose origin was in any territory which,
immediately prior to the passing of the Indian
Independence Act, 1947, of the Parliament of the
United Kingdom, formed part of British India or
any Indian State, and
(b) who has emigrated therefrom and permanent-
ly settled in Ceylon,
and includes a descendant of any such person ;

i

It was contended on behalf of the appellant
Commissioner before their Lordships’ Board,
firstly, that having regard to the definition of
* Indian and Pakistani Resident ** in section 22
of the Act and the regulations which require the
applicant to state the period of ordinary residence
in Ceylon of the applicant’s wife and minor
children since the 1st January, 1939, it must be
taken to be the general policy of the Act that
only applicants who had permanently settled
with their families in Ceylon could apply for
citizenship. Secondly, that this policy is earried
out in section 6 (2) (ii) of the Aet by the provision
that the wife of a married applicant must have
been ordinarily resident in Ceylon and that the
minor children must have been ordinarily resident
while dependent upon the applicant and thercfore
that a male married applicant otherwise qualified
cannot be registered unless his wife has ordinarily
resided in Ceylon from the date of h:» marriage
or sinee Ist January, 1939, whichever is the
later date, and unless his minor children have
been ordinarily resident in Ceylon sinee the date
of their births during the whole period of their
dependency on the applicant.

Their Lordships arc unable to accept these
contentions. In-their opinion the reasons stated
in the able judgments of Mr. Justice Basnayake
in the Supteme Court of Ceylon afford the true
interpretation of section 6 (2) (ii), which is un-
doubtedly a dillicult section,

It is true that the form preseribed by the
Regulations does require a statement by the
applicant of the period of ordinary residence in
Ceylon of the applicant’s wife and of his dependent
children since 1st January, 19389, or from the
date of the marriage or of birth as the case may
be, and that section 21 of the Act provides that
every regulation “ shall be as valid and effectual
as though it were herein enacted ” But the
mere reference to the date 1st J anuary, 1939, in
the relative form does not, in their Lordships
opinion, make it necessary or proper to read into
section 6 (2) (ii) a provision that the applicant’s
wife must have been ordinarily resident in Ceylon
since that date. For the forms applicable in
cases where the residence of dependents at the
date of the application only is admitted to be

sufficient, contain a similar requirement (see
section 4 (2) (b) and 4 (8) and forms I C, and LE.
for example)., Their Lordships agree with Mr,
Justice Basnayake in thinking that the date to
which seetion 6 (2) (ii) most naturally refers is
the date of the applieation, and that the past
tense used in the words “ has been ordinarily
resident " is quite appropriate when speaking of
residence at a particular date,

In their Lordships’ opinion there are other in-
superable difficulties in the way of the appellant’s
construetion. If the words * while being so
dependent  in section 6 (2) (ii) mean * during
the whole period of the child’s dependence ™ it
is obvious and is conceded that in the case of a
child born before 1st January, 1939, who had
been dependent during the whole period of his
life on his father the section might require that
the child should have been ordinarily resident in
Ceylon for a longer period than its father. More-
over, section 4 of the Act, which provides (2) (a)
that an applicant may procure the registration of
his wife 1 addition to his own whether or not
she herself is possessed of the speieal residential
qualification which the applicant must possess
and the registration of any minor children who
may be ordinarily resident in Ceylon and depend-
ent on him, and section 4 (3) (a) which provides
that the widow of any Indian or Pakistani
resident who dies after qualifying for registration
may exercise the privilege of applying for regis-
tration which her husband could have exercised
provided that she has eontinued to be resident in
Ceylon after her husband’s death to the date of
her application, but regardless of any previous
residence, appear to their Lordships to be in-
consistent with the construction of the Act for
which the appellant contends. It would, in their
Lordships’ view, be an extraordinary provision
that the husband should have to prove, for the
purpose of his own registration, that his wife had
been ordinarily resident in Ceylon for a longer
period than it was necessary to prove in applying
for his wife’s registration,

There is no express provision in the Act that
the husband’s permanent settlement in Ceylon
must have been achieved in company with his
wife and children or that the minimum period of
uninterrupted residence required for the husband
has any application to his wife or children,

For these reasons, therefore, and for the reasons
so clearly stated by Mr. Justice Basanayake,
their Lordships will humbly advise Her Majesty
that both these appeals should be dismissed. The
appellant must pay the costs of the appeals.
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T hesavalamai—Right of pre-emption—Minor—Means to purchase at time of transaction—Notice

of sale,

Under the Thesavalamai a co-owner, who had not the means to purchase a share of the common property at
the time the transaction took place, cannot succeed in an action for pre-emption on the ground that no notice of sale

was given to her.

Gase referred to: Velupillai vs. Pulendra et al S,

26-7-51.

C. 462, D. C. Vavuniya 831 ; Supreme Court Minutes of

H. W. Thambiah and C. Manochara, for the 2nd defendant-appellant.
N. E. Weerasooriya, Q.C., with C. Renganathan and K. Balasunderam, for the plaintiff-res-

pondent.,
GUNASEKARA, J,

The second defendant appeals against the
judgment given for the plaintiff in this action to
enforce a right of pre-emption under the Tesava-
lamai. The plaintiff and her father the first
defendant were co-owners of a piece of land
which they had inherited in equal shares under
her mother’s last will in 1935, The subject of
the action is the share inherited by the first
defendant. This he mortgaged in July, 1936, as
security for a debt of Rs. 1,000 and in September,
1937, sold to the second defendant for Rs. 1.500.
The mortgage bond which was discharged on
the occasion of the sale, describes the debt of
Rs. 1,000 as being made up of a sum of Rs. 860
due from the first defendant and his wife (the
plaintifl’s mother) on a promissory note of April,
1933, and a further sum of Rs. 140 borrowed by
him later, A fraction of the share bought by
the second defendant was sold in August, 1947,
to the fourth defendant, who is the wife of the
third. The learned District Judge holds that
the plaintill was entitled to notice of the sale to
the second defendant but had no notice of it,
and he has accordingly made order setting aside
the two deeds of sale and directing that the half
share in question should be conveyed to the
plaintiff for Rs. 1,500, which he holds was its
market value. A condition of the order, that
the plaintiff should deposit this sum in Court on
or before the 18th December, 1950, has been
complied with. The learned Judge has also
awarded to the second defendant a sum of
Rs. 1,500 as compensation for improvements
made by him as a bona fide possessor, and this
sum too has been deposited in Court by the
plaintiff,

The plaintiff, who was born in 1930, and was
still a minor when this action was instituted in
August, 1950, was only seven years old at the
time of the sale to the second defendant. It is
contended in support of the appeal that her
natural guardian, who was the first defendant,
was necessarily aware of the sale to the second
defendant and that in any event she had no
sufficient means to pre-empt the share, and that
therefore she is not entitled to have the sale set
aside on the ground of want of notice.

The second defendant averred in his answer
that * the plaintiff had and has no means to buy
the share sought to be pre-empted ”, and one of
the issues tried was as to whether the plaintiff
was ““a bona fide pre-emptor-having funds to
pay for the purchase of this half share.”” The
learned Judge answered this issue in the affirma-
tive for the reason that she “ may still be able
to find the funds to pre-empt this share by
mortgaging her own share ’, which he finds has
appreciated in value. He holds that it  may
be that she has been put up by the first defen-
dant to file this action because the price of lands
now is high.” The event proved that she was
able to raise the necessary funds by the 18th
December, 1950, but it scems to be clear from
the evidence that her estate was insufficient for
the purpose at the time of the sale by the first
defendant to the second in 1937. Her father,
the first defendant, was a labourer employed at
a mill, and it is unlikely that his seven year old
danghter was possessed of any property other
than the half share of this piece of land that she
had inherited from her mother. According to
her own evidence, she had no other landed
property but she had been told by Sinnammah,
her next friend in this action, that her mother
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had entrusted to Sinnammah a sum of Rs. 1,000 |
in cash to be held for her. Sinnammah hersell
did not give evidence, and there is no evidence
from any other source to prove the truth of the
information that she is alleged to have given the
plaintiff. The learned Judge’s own view is that
“ it is likely that the story that the Next Friend
has Rs. 1,000 entrusted to her by the plaintifl’s
mother is an invention.”

As it appears that the plaintill had no sufti-
cient means to pre-empt the share in 1937 it is
immaterial whether she had notice of the first
defendant’s intention to sell it. As was observed

by my brother Gratiaen in the case of Velupillai |

vs., Pulendra et al. S. C. 462, D. C. Vavuniya
831 , Supreme Court Minutes of 26-7-51: * it is
fundamental to the cause of action such as is
alleged to have arisen in this case that the pre-
emptor should establish by positive proof that,
had he in fact received the requisite notice, he
would and could have purchased the property
himself within a reasonable {ime ralher than
permit it to be sold to a stranger.”

I would allow the appeal and dismiss the
plaintiff’s action with costs in this Court and the
Court below.

GRATIAEN, J,
I agree.

Appeal allowed.

GrariarN, J. & GUNASEKARaA, J.

GUNARATNE THERO vs. NAYAKE THERO

S, C, 331/L—D. C. Kalwtara 27182

Argued on @ 9th June, 1952

Decided on : 17th June, 1952
Buddhist Law —Temple—Plaintiff incumbent thereof —Requisition by the mililary— Demolition of
temple—De-requisition—Partial restoration of temple by plaintiff —Claim by plaintiff to have himself
declared incumbent—Objection on the ground temple non-evistent —meaning of temple—=Section 2, Buddhist

Temporalities Ordinance.

The plaintiff, who was the lawful incumbent of a long established temple, which had been demolished by the
military authorities on requisition so as to render it unfit for use as a place of worship, sought Lo have himself declared

the lawful incumbent.

After the premises were handed back by the military, the incumbent and other priests began

the work of restoring the temple by first erecting a temporary avasae and an image.

The defendant opposed the plaintiff’s elaim on the ground that the temple had so completely lost its identity
and character as to be a * temple * within the meaning of seetion 2, Buddhist Temporalities Ordinance.

Held : That in the circumstances there was no loss either of the identity of the temple or the status of the in-
cumbent who clearly intended to restore the sfalus guo us soon as it was practicable to do so.

Per Gratiaex J.—If it be the duty of an incumbent to keep the vihare and the other appurtenances of his
temple in good order and repair and presumably to take the necessary steps to proeure the restoration of any buildings
that have been destroyed by some outside agency, I cannot see why even the complete demolition of a * temple ” must

necessarily operate to divest the incumbent of his office.

Cases referred to : Romanis Fernando vs. Wimalasiri Thero (1951) 45 Law Weekly 47,
Terunnanse vs. Terunnanse (1927) 28 N. L. R. 477.

N.E, W'ee-rqsauriyﬁ, Q.C., with W, D. Gunasekera, for the defendant-appellant.
E. B. Wikramanayake, Q.C., with V. T, de Zoysa and D. R. P. Goonetilleke, for the plaintiff-

respondent.
GRATIAEN, J.

The  plaintilf sued the defendant on 20th
December, 1948, for a declaration that he was
the incumbent of a Buddhist Temple by right of
pupillary suceession to the original inenmbent
who died in December, 1933. The defendant

disputed this right and pleaded in the alternative
that * the said temple does not now exist 7, so
that an action did not in any event lie for a
declaration in respect of an allegedly non-
existent temple.

The learned Judge, after a very careful analy-
sis of the evidence in the case, held that the
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plaintiff had lawfully succeeded to the incum-
beney upon the death of the original incumbent,
and that he had officiated in that office until the
entire premises appertaining to the temple were
requisitioned by the Crown in 1942 for purposes
connected with the prosecution of the war. The
premises were de-requisitioned in or about
February, 1048, and were returned to the plain-
tiff,

The only question which was argued before us
is whether, having regard to the events which
occurred during the period when the premises
were under military occupation, the temple had
so completely lost its identity and character as
a ‘“ temple ”’ within the meaning of section 2 of
the Buddhist Temporalities Ordinance (Cap. 222)
that the plaintiff became divested of his incum-
beney in consequence ; and if so, whether, after
the period of de-requisition was terminated, the
character of the temple and the status of the
plaintiff had not been sufficiently, if not com-
pletely, restored so as to justify a declaratory
decree in relation thereto.

On this issue the learned Judge has decided
in favour of the plaintiff. He took the view
that although the substantial demolition of the
buildings by the military authoritics had rendered
the temple temporarily unfit for use as a place of
worship at the time when the premises were
restored to the plaintiff, the damage was by no
means irreparable. The plaintiff had in fact
commenced the work of restoration in May, 1948,
but was prevented from bringing it to comple-
tion by an interim injunction issued against him
at the defendant’s instance. The learned Judge
was also satisfied that necither the plaintiff nor
the other priests had ever formed an intention to
abandon the temple permanently. In these
circumstances, he decided that the plaintiff was
entitled to his declaratory decree. I have not
been able to discover any legal principle which
compels me to reject this view,

It is certainly correct to say that, at the time
when the military authorities restored the pre-
mises to the plaintiff, most of the buildings
appertaining to the temple had either been
effectively demolished or at least rendered un-
inhabitable for the time being. It is very clear,
however, that the plaintiff, as the incumbent,
took upon himself most energetically to under-
take the work of restoration. A small temporary
avasa was hastily improvised, and an image was
kept there. Nevertheless, it was conceded that
persons professing the Buddhist faith had not

yet resumed the habit of resorting to the premises
as a place of worship.

The definition of a * temple ” in section 2 of
the Ordinance includes objects of Buddhist wor-
ship and * places of Buddhist worship . As
Basnayake, J. pointed out in Remanis Fernando
vs. Wimalasiri Thero (1951) 45 Law Weekly 47,
no particular type of buildings is necessary to
constitute a temple. That decision was con-
cerned with a place where a temple had been
established by gradual stages on a site acquired
for that special purpose. We are here concerned
with the converse case, in which a long established
temple, controlled and administered by its law-
ful incumbent, had through necessity ceased for
a period to function effectively as such. I can-
not conceive that the law requires us to regard
this comparatively brief interlude as having
destroyed either the identity of the temple or the
status of its incumbent who clearly intended to
restore the status quo as soon as it was practicable
to do so.

This action is concerned only with the plain-
tiff’s right to his ecclesiastical office and not with
the temporal affairs of the temple. But it is
important to bear in mind that appertaining to
that office are certain important rights and,
indeed, duties of administration and control.
Terunnanse vs. Terunnanse (1927) 28 N. L. R.
477. If it be the duty of an incumbent to keep
the vihare and the other appurtenances of his
temple in good order and repair, and presumably
to take the necessary steps to procure the
restoration of any buildings that have been
destroyed by some outside agency, I cannot see
why even the complete demolition of a ** temple
must necessarily operate to divest the incumbent
of his office.

I would dismiss the appeal with costs, but I
desire to say this in conclusion. The judgment
which should in my opinion be affirmed does not
proceed from any adjudication as to whether or
not the property belonging or appertaining to the
temple is vested in the plaintilf. Nor does it
decide that the plaintiff is the person entitled to
receive the compensation payable by the Crown
for any damage sustained when the temple pre-
mises were under requisition. Should any dis-
pute arise hercafter in regard to any of those
matters, I assume that the rights and duties of
the Public Trustee, who is entrusted with special
supervisory powers under the Ordinance, would
prominently arise for consideration by the
appropriate Court.

TUNASEKARA, J.

I agree. Dismissed,
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Registration of Documents—Sale of land subject to usufructuary mortgage—Subsequent sale 1o
another—Prior regisiration of later deed—Possession by vendee on earlier deed after discharging
of morigage—Possession of usufructuary morigagee—T'0 whose benefil it enures—Prescription—Registra-
tion of Documents Ordinance No. 28 of 1927.  Section 7 (1) and (4).

A property subjeet to a usufructuary mortgage was sold to the defendant on the 9th of August, 1927, and again
to the plaintiff on the 10th of August, 1927. The plaintiff’s deed P1 was registered prior to the defendant’s deed 1D1,
but the plaintiff never had any possession of the land. The usufructuary mortgagee remained in possession until 1939

when the defendant redeemed the mortgage and went into possession.

In 1947, the plaintiff asked for a declaration

of title to the land against the defendant who contended that he had title by long prescriptive possession which had

commenced on a valid title derived by purchase.

Held: (1) That the defendant was entitled to the property by prescription as the possession of the usufructuary
mortgagee must be presumed to enure to the benefit of the original mortgagor and thereafter to the
person to whom the contractual rights of such mortgagor have at any relevant point of time been

transmitted or ceded,

(2) The combined effect of section 7 (1) and (4) makes it elear that registration by itself confers no
validity on an instrument unless and until a claim is based upon it.

Authorities referred to : Pabilis Appuhamy vs. Peries (1945) 46 N. L. R. 116.

Wille's Principles of South A

iean Law (1937 Ed.) page 176.

Appuhainy vs. Goonetillike (1915) 18 N. L. R. 469.

McVity vs. Tranouth (1908) A. C. 60.

Silva vs. Sarah Appuhamy (1883) Wendt 888 at page 384.
Kanapathipillai vs. Mohamadutamby (1912) 15 N. L. R. 177 at 179.

C. Thiagalingam, Q.C., with V. S. A, Pullenayagam and T. Parathalingam, for the defendant-

appellant.

H. W. Thambiah, for the plaintiff-respondent,

GRATIAEN, J.

This is an appeal from a judgment and decree
of the District Court of Kurunegala declaring
the plaintiff entitled as against the appellant to
an undivided half-share of the land deseribed in
the schedule to the plaint, The alleged rights,
based on the same chain of title, of the 2nd to
the 10th defendants to the outstanding half-
share were conceded by the plaintiff but were
also disputed by the appellant. The appellant’s
case is that he was the sole owner of the land
by virtue of long preseriptive possession which
had in the first instance commenced under a
valid title derived by purchase. It is common
ground that the appellant was in exclusive
possession of the land at the time when this
action was instituted on 22nd December, 1947.

The land admittedly belonged at one stage to
-a person named Lebuna Veda who had in 1905
granted a notarially attested usufructuary mort-
gage over the property in favour of Dingiri Appu
Naide. The mortgagee was duly placed in

possession under the agreement whereby he was
to enjoy the produce in licu of interest until the
principal debt was liquidated. While the bond
was still subsisting, Lebuna Veda died leaving a
son Kiriya and also a daughter Pini whe is alleged
to have married out in dige and thereby lost her
inheritance. There is a suggestion that Lebuna
Veda had yet another legitimate child named
Hapu, but for the purpose of adjudicating
between the claims of the parties in the present
action we are required to assume that on Lebuna
Veda’s death the property in dispute belonged
solely to Kiriya by inheritance from his father.
The decree in this action, would, of course, not
affect any rights which may hereafter be asserted
by persons claiming through either Pini or Tapu.

On 9th August, 1927, Kiriya sold his rights in
the property to the appellant under the con-
veyance 1D1. The plaintiff suggests, and the
learned Judge seems to suspect, that no con-
sideration had in fact been paid for the transfer,
but that circumstance, even if established, ean-
not alter the legal consequences of the trans-

i
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action. Kiriya’s title clearly passed to the
appellant upon the execution of the deed subject,
of course, to Dingiri Appu Naide’s prior rights
under the subsisting usufructuary mortgage
created in 1905,

The conveyance 1D1 in favour of the appellant
was not registered until 18 days later, namely
on 22nd August, 1927, In the meantime, Kiriya
had once again sold the same property for
valuable consideration to the plaintiff and a man
named Uduma Lebbe in equal shares by P1of 10th
August, 1927. This deed, though later in point
of time, was duly registered 7 days earlier than
1D1 had been. It follows that if the respective
claims of the parties to the present dispute be
determined solely by reference to their “ paper
title ”, the later deed P1 in favour of the plaintiff
and Uduma Lebbe (whose rights have since
passed by inheritance to the 2nd to the 10th
defendants) must prevail over the earlier instru-
ment 1D1 by virtue of prior registration. The
appellant’s case must therefore stand or fall on
the issue of prescription. On that issue the
learned Judge has held against him, but Mr.
Thiagalingam argues that the judgment under
appeal should be reversed even upon the basis
of the learned Judge’s findings of fact.

The plaintiff concedes that neither he nor his
co-purchaser under P1 had possessed the pro-
perty or even asserted any claim to it from the
date of the execution of P1 until very shortly
before the present action commenced twenty
years later. The appellant, on the other hand,
alleged that he had possessed the property
continuously and exclusively in his own right
from the time of his purchase. This version
was, however, rejected by the learned Judge as
grossly exaggerated. It was held on the
contrary ;—

1. that the person in actual occupation of
the property from 9th August, 1927 until 30th
November, 1989, had been Dingiri Appu Naide,
who had in fact possessed it continuously
since 1905 as the usufructuary mortgagee
under the bond P2;

2, that the bond in his favour was dis-
charged by payment on 80th November,
1939 ;

8. that the appellant was thereupon, or
very shortly afterwards, admitted to posses-
sion by Dingiri Appu Naide on the footing
that he was the person who had lawfully
succeeded to Kiriya’s interests in the land ;

4. that the defendant had sinee then

possessed the land adversely not only to the
plaintiff &nd his alleged co-awners but also,

it would appear, to persons claiming through
Pini and Hapu.

Admittedly, the final period during which the
appellant had personally possessed the property
on his own account was by itself insufficient to
support a claim to preseriptive title. The real
matter for consideration therefore is whether he
can claim the benefit of Dingiri Appu Naide’s
proved occupation during the earlier period as
constituting in fact and in law possession on
behalf of the appellant as the cessionary, by
lawful purchase, of Kiriya’s rights under the
usufructuary mortgage bond. As against this
contention, the learned Judge accepted the
argument that, whatever may have been the
character of Dingiri Appu Naide’s occupation
between 9th August, 1927, and 15th August,
1927, his occupation after the latter date (on
which P1 was registered) enured by operation of
law to the bencfit of the plaintiff and his co-
purchaser under the later deed which prevailed
over 1D1 by virtue of its prior registration.

The learned District Judge did not enjoy the
advantage of hearing any argument upon the
interesting question of law which was raised
before us, and the trial proceeded upon the
assumption that Dingiri Appu Naide’s occupation
after 15th August, 1927, would, if established
effectively, repel the plea of prescription. Hence,
presumably the appellant’s distorted version of
what actually occurred during the crucial period.

We have not been able to discover any earlier
precedents which precisely cover every aspect of
the problem, but after giving my best considera-
tion to the arguments of learned Counsel, I have
taken the view that Mr. Thiagalingam’s argument
should be upheld.

It is implicit in the trial Judge’s findings of
fact that no privity of contract with Dingiri
Appu Naide had been directly established at
any point of time between 9th August, 1927,
and 80th November, 1939, either by the appellant
claiming under 1D1 on the one hand eor by the
plaintiff and Uduma Lebbe eclaiming jointly
under P1 on the other. Admittedly, Dingiri
Appu Naide had entered inte occupation of the
land under a contractual agreement with his
original mortgagor Lebuna Veda, and his con-
tinued occupation must therefore be regarded
as a precarious occupation for the benefit, during
the initial period, of his immediate mortgagor—
and thereafter, for the benefit of those to whom
the mortgagor’s contractual rights had from
time to time been lawfully transmitted or ceded.
In Pabilis Appuhamy vs. Peries (1945) 46 N. L, R,
116 Keuneman, J. (Jayatilleke, J. concurring)
held that “ there is a prima facie presumption
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that the possession of a usufructuary mortgagee
enures to the true owner, whether it be the person

who actually gave him the usufructuary mort-

gage or the successor of that person”. With
respect, I would adopt this formula subject to
the qualification that Keuneman, J. eould not,
in this context, have intended that the identity
of the ‘“true owner” could legitimately bhe
determined by a consideration of any issue as to
title. For the rights of the parties (and of their
suceessors in interest) to a usufructuary mort-
gage flow from contract and not from ownership.
Having regard inier alia to the rule laid down in
section 116 of the Evidenee Ordinance, I venture
to suggest that the principle which Keuneman, J,
did intend to formulate would be more precisely
stated thus :—

* That the possession of a usufructuary mortgagee
must be presumed to enure to the original mortgagor
and thereafter to the person to whom the contractual
rights of such mortgagor have at any relevant point
of time been transmitted or ceded .

The law relating to the cession of contractual
rights is summarised in Wille’s Principles of
South African Law (1937 Ed.) page 176,

Assuming, as we must do for the purposes of
this appeal, that Kiriya was the sole heir of
Lebuna Veda, it follows that Lebuna Veda’s
rights under the mortgage were on his death
transmitted to Kiriya and were in turn lawfully
ceded by Kiriya to the appellant upon the
execution of the eonveyance 1D1 of 9th August,
1947. After that date, Kiriya enjoyed no further
contractual rights capable of transmission or
cession under the common law.

Had the situation not been complicated by
the supervening circumstance of the prior
registration on 15th August, 1927, of the plain-
tiff's later deed P1, the continued occupation of
Dingiri Appu Naide until 30th November 1939,
would, quite apart from  paper title”, have
effectively conferred on the appellant an un-
assailable title by prescription. Pabilis Appu vs.
Peries (supra). The real difficulty in this case
arises from the question whether, by reason of
this circumstance, the impact of the provisions
of the Registration of Documents Ordinance
(Cap, 101) altered the character of the previous
legal relationship subsisting between the appel-
lant and Dingiri Appu Naide.

The substance of Mr. Thambiah's argument is
that the prior registration of P1 on 15th August,
1927, not only destroyed the “ paper title” of
the appellant under the earlier deed but has
also automatically operated by what he described
as “ a statutory legal fiction "’ to divert to the
plaintiff and Uduma Lebbe the benefit which the

appellant had previously enjoyed as the lawful
cessionary of the rights under the usufructuary
mortgage bond in terms of which the mortgagee
occupied the property. In other words, it is
argued that the bare fact of registration had
substituted the plaintiff and Uduma Lebbe as
the true cessionaries, of the contractual rights
which Kiriya had already ceded in fact and in
law to the appellant.

In examining this proposition, one must pay
regard to the limited scope and effect of the
provisicns of section 7 of the Registration of
Documents Ordinance (Cap. 101). It is clear
cnough that, in any competition arising between
the appellant’s claim to paper title under 1D1
and the plaintiff’s elaim to paper title under the
subsequent conveyance from the same source,
the latter must prevail by reason of its ‘prior
registration. On the other hand, a person who
has enjoyed adverse possession (either personally
or thrcugh an agent or licensee) of the property
is not precluded from relying on such possession,
both before and after the date of registration of the
opponent’s deed, for purposes of acquiring pres-
criptive title to the land. For, as Sampayo, J.
explains in Appuhamy vs. Goonetillike (1915) 18
N. L. R. 469, “ the benefit of pricr registration
is given to an instrument only against (another)
instrument. Such regisiration only affects titles
based on the instruments, and has nothing to do
with titles acquired otherwise than upon sueh
instruments. The title by prescription js ae-
quired by acts of possession, and I fail to see
that the registration of the deed by the owner
against whom prescription is running affects the
provisions of the Prescription Ordinance. The
registration of a deed cannot be regarded as the
interruption of a possession which as a matter of
fact continues. Prescription is a mode of
acquisiticn independent of any documentary
title which the possessor may at the same time
have and although the one may be defeated by
the operation of the Registration Ordinance,
the other remains unaffected”. Wood Ren-
ton, C.J. took the same view in his separate
judgment,

Mr. Thambiah has invited us to hold that the
ratio decidendi of Appuhamy vs. Goonetillike
(supra) is in conflict with an earlier ruling of the
Privy Council in McVity vs. Tranouth (1908)
A. C. 60 on an appeal from the Supreme Court
of Canada, and that the authority of the loeal
decision as a precedent should therefore be
reconsidered. In his treatise on The Law of the
Registraticn of Deeds in Ceylen page 120, as Mr.
Thambiah  points out, the late Mr, A, 8. V.
Jayawardene did suggest many yeass age that
“ if the same question is raised again it will have



100

1952—GRATIAEN, J.—4. Alitamby vs. R. M. Banda

Vol. XLVII

to be considered whether the judgment of the
Privy Council did not lay dewn the sounder
and more correct view .

It would be dangerous to regard the ruling in
MecVity's case (supra) as applicable to the present
issue without first examining the extent to
which the Canadian laws of prescription and
registration of deeds correspond to the systems
obtaining in this country. In any event, Lord
Macnagten’s judgment was concerned with an
entirely different problem to that which had
engaged the attention cf Wcod Renton, C.J.
and Sampayo, J. in dppuhamy’s case. In each
case the impact of a statute relating to registra-
tion on a statute relating to prescripticn arose
for the Court’s deeisicn, but it is important to
remind ourselves that the word ° preseription ”
can be used in two senses, * aequisitive preserip-
tion which iz a method of acquiring ownership
or other real rights in property, and extinclive
preseription  or limitation of acticns which
deprives a person of his right to bring an action .
Wille (supra) page 129. Appuhamy’s case deals
with the acquisitive, and McVity's case with the
extinctive species of prereription, ro that the
analogy and the suggested conflict between the
precedents disappear. I therefore regard the
ratio decidendi in Appuhamy’s case (supra) as
binding upon us. The statutory fiction enacted
by section 7 of the Registration of Documents
Ordinance is strictly limited by the language of
that enactment and has no bearing on questions
relatirg tc the acquisition of title under section
3 of the Prescriptive Ordinance, Prescriptive
possession is based not on fiction but on reality.

The principle underlying the doetrine of prior
registration under the Registration of Documents
Ordinance bas been very clearly explained by
Clarence, J. in Silva vs. Sarah Appuhamy (1883)
Wendt 883 at page 384 and by Lascelles, C.J. in
Kanapathipillai vs. Mohamadutamby (1912) 15
N. L. R, 177 at 179. At the date of the second
conveyance the vendor has in truth nothing left
in him to convey, ‘‘ but by the operation of the
Ordinance the second conveyance over-rides the
earlier deed if registered before it”’. The prior
unregistered deed, as Lascelles, C. J. explains,
“is deemed void as against the party claiming
an adverse interest under a subsequent registered
deed for reliable consideration, The natural and
inevitable consequence is that instruments which
would otherwise have become inoperative to
pass title are clothed with validity 7, In other
words, the earlier transferee was the person
whe had in truth succeeded under the ecmmon
law to the interests of the ciiginal owner, but
section 7 of the Ordinance corfers on the trans-
feree under the later deed, by reason of its

prior registration, the right to supplant the
earlier transferee by virtue of a superior ** paper
title ” created by statute—a right which must,
however, be ** claimed * before the benefit of priority
can, take effect. Should the assertion of that
right be postponed until the carlier tiansferee
(or someone claiming under him) has acquired a
prescriptive title, the statutory protection would
be rendered valuless. As my brother Guna-
sekara pointed out during the arpument, the
Ordinance provides machinery for the registra-
tion of documents and not of title. The combined
effect cf sections 7 (1) and (4) makes it clear
that registration by #tself confers no validity on
an instrument vuless and until a elaim is based
upon it.

The legal title tc the property which ad-
mittedly became vested in the appellant on 9th
August, 1927, was not invalidated merely because
P1 was duly registered 6 days later; it only
became liable 1o be invalidated if and when a claim
to the benefit of prior registration was asserted
against him by the plaintiff and his co-purchasers.
For the same reasons, I conclude that the sub-
sisting legal relationship between Dingiri Appu
Naide (as the usufructuary mortgagee occupying
the property in that subordinate position by
virtue of his contractual rights) and the appellant
(as the cessionary of the corresponding rights of
the original mortgagor under the coutract) was
not automatically severed by the mere registra-
tion of I'1 in the appropriate books maintained
under the Ordinance, The character of Dingiri
Appu Naide’s occupation remained unaltered for
a period exceeding 10 years after 9th August,
1927, and it continued throughout that period
to enure to the appellant’s benefit because it was
not interrupted at any stage either physically or
in any of the methods recognised by the commaon
law as sufficient to terminate a mutual relation-
ship of that kind—such as, for instance, (@) the
instituticn of legal proceedings culminating in a
decree compelling Dingiri Appu Naide to re-
cognise the plaintiff as the true owner claiming
superior title to that of the appellant, or (&) an
overt act by Dingiri Appu Naide repudiating his
earlier position vis a vis the appellant on the
ground that the title to the property had sub-
sequently become vested in a stranger who
claimed to be the true owner. Nothing of this
nature occurred during the relevant period. On
the contrary, the presumption that Dingiri Appu
Naide’s occupation enured to the benefit of the
appellant was strengthened and, indeed, con-
firmed when the appellant was admitted to
possession in his own rights after the bond was
discharged in 1989. That was conduct which
could only be construed in the circumstances as
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an acknowledgment by Dingiri Appu Naide of
the relationship which the law had previously
imputed to them,

I take the view that, for the reasons which I
have set out, the appellant was entitled to
succeed on the issue of preseription. The
plaintiff’s claim so far as it was based on a
superier * paper title " created (not so much by
succession as by statute) was only asserted after
it had already been defeated by the operation

Nor can his belated claim to ownership be
legitimately regarded as entitling him retros-
pectively to the benefit of Dingiri Appu Naide’s
precarious occupation which had long since
terminated. I would set aside the judgment
under appeal and make order dismissing the
plaintiff’s action with costs both here and in the
Court below.

GUNASEKARA, J.
I agree,

Set aside.

of section 3 of the Prescription Ordinance.
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Court of Criminal Appeal—Dying deposition—Must there be corroboration—Judge’s duly to
caution jury—Evidence Ordinance, section 32 (1)—Accused’s fatlure to give evidence—Adverse comment
of Judge—No misdirection in the circumstances of the case.

Where in a trial for murder by stabbing, the accused was convicted on the dying deposition of the deceased as
to the circumstances of the transaction, which resulted in his death, and it was contended in appeal that there was mis-
direction by the Trial Judge on two grounds : firstly, that the learned Judge failed to caution the jury adequately upon
the danger of acting on the uncorroborated deposition of the deceased and secondly, that the trial judge had ohserved
that the accused had not given evidence, although in view of the nature of the prosecution case, the accused could have
given the jury an account of a sudden fight or of grave and sudden provoecation which caused him to lose his self control
and stab the deceased and that consequently this comment might have led the jury to infer wrongly that the accused
was the deceased’s assailant.

Held : (1) That there was on the established facts of the case ample corroboration of the deceased’s deposition
and that the jury were adequately cautioned as regards the inherent weakness of evidence of this
kind.

(2) That the view adopted in In re Guruswami Tevar A.LR. 1940 Madras at page 200 is preferable to the
view expressed in Emperor vs. Akbarali Karimbahai 1933 A.LR. Bombay 479 *

(8) That the comment of the trial Judge on the failure of the accused to give evidence did not amount
to a misdirection as (a) the jury had been directed that the burden of proof on the accused would
arise only if the jury were satisfied that the deceased’s assailant was the accused and (b) that jury
had been directed that the onus of proof was on the prosecution to establish the identity of the
assailant and the fact that the appellant did not give evidence did not help the prosecution to dis-
charge the obligation,

Cases referred to : R. vs. dsirvadan Nadar (1950) 51 N, L. R. 322,
Emperor vs. Akbarali Karimbhai A. 1. R, 1933, Bom. 479 at 481,
In te Guruswami Tevar A. 1. R. (1940) Madras 196 at 200. 41 Criminal Law Journal of
India at p. 487.

V. S A. Pullenayagam, for the accused, appellant.
R. A. Kannangara, C.C., for the Attorney-General.

* The view expressed in the Madras case is as follows :

“ Tt is not possible to lay down any hard and fast rule when a dying declaration should be accept.d,
beyond saying that each case must be decided in the light of the other facts and the surrounding
cireumstances, but if the Court after taking everything into consideration, is convinced that the
statement is true, it is its duty to convict, notwithstanding that there is no corroboration in the
true sense. The Court must, of course, be fully convinced of the truth of the statement and natu-
rally it could not be fully convineed, if there were anything in the other evidence or in the sur-
rounding circumstances to raise suspicion as to its credibility ",
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GUNASEKARA, J.

The appellant Lewis Fernando was convicted
of the murder of Malwenna Hewage Edwin, a
young man of 20, who died of stab wounds
inflicted on him on the 11th October, 1951.
The appeal was pressed upon two grounds of
misdirection that were not included among the
original grounds of appeal but were formulated
by Counsel after the appealable time had expired,
They relate respectively to a comment on the
fact that the appellant did not give evidence and
to a direction regarding the evidentiary value
of a statement made by the deceased man as to
the circumstances of the transaction which
resulted in his death.

The following facts were proved by the pro-
secution by evidence that was not challenged in
cross-examination or contradicted by other evi-
dence. The deceased was an assistant in a
tailor’s shop in Pettah, where he had been
employed for about a month and a half. He
was living in Maradana during that time at the
house of his employer Kassivel, but his home
was in Hunupitiya, a few miles outside Colombo.
The appellant himself lived in Hunupitiya and
was a friend of the deceased. On the 1lth
October, the appellant turned up at Kassivel’s
house at about 6-80 a.m. and obtained his per-
mission for the .deceased to go with him to
Hunupitiya to give him a letter that was in a
box in the deceased’s house. The two of them
then left for Hunupitiya, the deceased going
* quite happily ” with the appellant so far as
Kassivel observed. At about 7-80 a.m. they
were seen at Hunupitiya walking along a foot-
path in the direction of the deceased’s house,
which was about a quarter of a mile away, and
they were chatting together as they went. This
was in the neighbourhood of the house of a man
named Peter Perera which stood some 40 yards
away from the path. At about 8 a.m. they
arrived together at the deceased’s hyuse. There
the deceascd got from his sister a photograph of
himself, which he .aid the appellant wished to
see, and also a letter that he had left with her,
and the two men went away together a short
while later. At about 9 a.m. Peter Perera who
was in his house heard a ery of pain from the
direction of the footpath and presently the
deceased ran into his compound in blood-stained
clothes and fell there. Peter asked him what
had happened to him and in reply to Peter’s
questions he said that he had been stabbed with
a knife by his friend and that it was Lewis who
stabbed him. He also stated to a neighbour of
Peter’s named Anthony, who too came up and
asked him “'who had done this to him », that it

was Lewis who had stabbed him. Anthony
went to the village headman’s house and informed
him of the stabbing. A police eonstable, who
happened to come there when Anthony’s state-
ment was being recorded by the headman
noted that the time was 9-45 a.m. by his watch.
Having recorded Anthony’s statement the head-
man went to Peter’s house with the constable.
They found the deceased still lying on Peter’s
compound,” at the end of a trail ‘'of blood that
started from the footpath, and they had him
taken to the General Hospital in Colombo. - He
was admitted to the hcspital at 11-11 a.m. and
he made a statement on aflirmation to an un-
official magistrate at 1-15 p.m. Meanwhile the
police had arrested the appellant at 1 p.m, at a
bakery at Hunupitiya. The deceased died at
4 a.m. on the next day. He had received seven
stab wounds, of which three were on the front
and one on the back of the chest, and the rest
were on the front of the left shoulder, on the
palm of the left hand penetrating it from front
to back, and the back of the right elbow. The
four stabs on the chest had injured the pericar-
dium and the right auricle, the left lung in two
places, and the right lung.

Though this evidence was not contested, the
defenece did dispute the truth of some further
evidence given by Anthony, the effect of which
was that he had seen the appellant stab the
deceased, and also the truth of the statements
made by the deceased himself. No evidence
was called for the defence, but the appellant
stated from the dock that he ‘““knew nothing
about the stabbing.”

The learned Judge directed the jury to the
effect that if they could not accept Anthony’s
evidence in full they had to consider whether
they could act upon the statements made by the
deceased. It was contended for the appellant
that the learned Judge * failed to caution the
jury adequately upon the danger of acting on
the uncorroborated deposition of the deceased ”,
and that the failure to do so amounted to a
misdirection. This ground of appeal was ori-
ginally formulated as a ground of law, but
learned Counsel for the appellant agreed at the
hearing that the alleged misdirection did not
involve “a wrong decision of any question of
law.” It follows that the appeal can succeed on
this ground only if it has been shown that there
has been a miscarriage of justice.

The deposition in question was in the following
terms :—

“ Lewis Fernando stabbed me with a kris
knife. I was stabbed several times. I think
about 9 times. He demanded money from me.
I refused to give him, He wanted money as
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“kappan”. I did not owe him any money.
The stabbing took place near a jungle. Lewis
wanted a letter delivered to him, I went
home to fetch it. Whilst returning he attacked
me with a kris knife. No one saw the stabbing.
For my cries people from the neighbouring
houses came up. They saw the man running
away.”’

It is apparent from the facts that arc not in
dispute that the deceased was in a position to
observe whether it was the appellant or someone
else who stabbed him : he was stabbed in broad
daylight when he was out in the open, and five
of the seven wounds were inflicted on the front
of the body. According to the prosecution, the
deceased and the appellant were on friendly
terms with each other up to that day, and the
cross-examination of the prosecution witnesses
suggests that that fact is common ground. It
is therefore improbable that the deceased would
have made an accusation against the appellant
which he knew to be false. According to the
evidence of Peter Perera, who was cross-examined
only as to whether he knew “ how the quarrel
started between the accused and the deccased ”,
it was immediately after he was stabbed that the
deceased declared that it was his iriend Lewis
who stabbed him. To the Magistrate the
deceased stated further that Lewis stabbed him
when he was returning from his house where he
had gone to fetch a letter that Lewis had wanted
to be delivered to him. The facts that the
appellant had made such a request, that the
deceased went home that morning as stated by
him, that he had set out from home on his return
journey a short time before he was stabbed, and
that the appellant was in his company then have
been proved by other evidence. It seems to us
that there was ample corroboration of the
deceased’s deposition,

In his summing up the learned Judge, having
discussed the evidence of Anthony and the con-
clusion that would flow from an acceptance of
it, directed the jury as follows :—

“If on the other hand you feel that you
cannot accept Anthony’s evidence in full and
if you feel some reasonable doubt as to whether
Anthony saw all that he says he saw, you
then come to what you call the dying declara-
tion and to certain other circumstances which
I should wish to mention to you.

Now, Gentlemen, with regard to dying
declarations they are admissible evidence, but
of course naturally when you are dealing with
statements by a person who is not before
you, you will bear in mind that they eannot
be tested in the way that other evidence is

tested by cross-examination, and it is for that
reason that juries in practice are warned to be.
cautious in dealing with dying declarations,
but that by no means implies that you should
reject it, It merely means that you should
consider in your mind very carefully any
alternative possibilities if there are any alter-
native possibilities, that may present them-
selves to you, but it by no means implies that
vou must decline to act on it, provided you
approach it with caution bearing in mind, as

I say, the fact that it is unable to be tested

in the way that other evidence can be tested.”
He then read to them the deposition and dis-
cussed at length the evidence of what he referred
to as “ corroborative factors.,” Finally, on the
question of the identity of the deceased’s as-
sailant, he said :—

“ It is purely a question as to what value
you are prepared to attach to Anthony’s
evidence, which if you accept in full makes
your task easy. If you do not accept that
evidence in full but think that he merely
arrived at the scene after the stabbing, then
you are thrown back upon the dying declara-
tion, and the fact of course that when Anthony
asked this man who stabbed him he said that
it was Lewis who stabbed, and the fact for
what it is worth that Lewis and this man
were together a short time before this episode,
and that they left the house of the sister
Emmie Nona a short time before. We do
not know exactly what time it was but it was
half an hour or so before this episode,”

The question as to the direction that should
be given to a jury about the evidentiary value
of a statement admitied under seetion 82 (1) of
the: Evidence Ordinance was considered by this
Court in the case of R, vs. Asirvadan Nadar (1950)
51 N. L. R. 322. It was held that where in a
trial for murder statements contained in a
deposition made by the deceased formed to a
very large extent the foundation of the case
against the accused it was imperative that the
jury should have been adequately cautioned
that they should appreciate that the statements
of the deponent had net been tested by cross-
examination ; and that while there is no rule of
law requiring corroberation of such evidence,
the jury should always be cautioned as to the
inherent weakness of this form of hearsay and
their attention ought specifically to be drawn
to the question of the extent to which the deposi-
tion is corroborated or contradicted by other
faets and surrounding circumstances proved in
evidence. Mr. Pullenayagam relied on this
decision and also invited us to adopt the follow-
ing dictum of Beaumont, C.J. in the case of
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Emperor vs. Akbarali Karimbhai A. 1. R, (1938)
Bom. 479 at 481 decided by the Bombay High
Court :—
** Generally speaking, and as a rule of prudence, I
am of opinion that a declaration relevant under section
82 (sc. of the Evidence Act), but not made by one in
immediate expectation of death, and not made in the
presence of the accused, ought not to be acted upon
unless there is some reliable corroboration.”
At the same time, however, he very properly
brought to our notice a judgment of Leach, C.J.
in a Madras case, In re Guruswami Tevar A. 1. R,
(1940) Madras 196 at 200. 41 Criminal Law
‘Journal of India at p. 487 dissenting from this
view. We respeetfully agree with the view
taken in the Madras case ; but even if the other
were the better opinion we do not think it was
necessary in the ecircumstances of the present
case that the jury should have been advised that
they ought not to act on the deccased’s state-
ment unless there was some reliable corrobora-
tion, for there was such corroboration furnished
by facts that were not in dispute. The jury
were adequately cautioned as regards the in-
herent weakness of evidence of this kind and we
are unable to agree that there was a misdircetion
on this point.

The other ground of appeal that was argued
is :— i

*“That the comment cof the learned trial
Judge on the failure of the accused to give
evidence constituted in the particular ecir-
cumstances of the case a misdirection in law.”
The comment was made in a discussion of

the exceptions that would arise for the jury’s
consideration if they were satisfied that it was
the appellant who caused the deceased’s death
and that he did so by an act done with a musr-
derous intention. The learned Judge directed
the jury that it was open to them to censider
the exception of sudden fight and that of grave
and sudden provocation; and he pointed out
that the evidence was that the two men had been
friends for some time and there was no evidence
that there was anything but friendliness between

them, except for the deceased’s statement that
the appellant had wanted some money from him ;
but he also observed that the appellant himself
had not given evidence, although, in view of the
nature of the prosecution ease, it would not
have been difficult for him to have given them
“ an account of a sudden fight or of some grave
and sudden prevoecation which caused him to
lose his power of sclf control and stab his friend.”

Counsel for the appellant contended that this
comment might well have led the jury tc the
erronecus view that from the fact that the appel-
lant did not give evidence they could infer that
he was the deceased’s assailant. We do not
agree. In the first place, the comment was made
in reference to a question in respect of which
the burden of proof lay on the defence, namely,
whether there were circumstances that brought
the case within an exception, and the jury had
already been directed that that question would
arise only il thev were satisfied that the deceased’s
agsailant was the appellant, Secondly, the jury
had been expressly directed not only that on the
issue as to the identity of the assailant the
burden of proof was on the prosecution but also
that the fact that the appellant did not give
evidence did nct help the prosecution to dis-
charge that burden.
his summing-up :—

The learned Judge said in

*“ But on this question whether or not you
are satisfied that it was the hand cf Lewis
that inflicted the injuries you will remember
that in the absence ¢f an explanation the absence
of a denial in spite of the plea of not guilty,
does nct help the prosecution case. It you
are not satisfied by the prosecution evidence—
I hope I am making the pesition clear—on
this question of whose hand it was, quite
apart from what the defence says or does not

say, you must be satisfied beyond reasonable
doubt before you eome to the conclusion that
it was the hand of Lewis that inflicted these
injuries.”

The appeal is dismissed.

Appeal dismissed.
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REX vs. V. THURAISAMY

Appeal 51 of 1952 with Application 81 of 1952 -

S. C. 11—M. C. Manaar 18646

Argued and Decided on : 23rd September, 1952
Reasons : 15th October, 1952

Court of Criminal Appeal—Murder—Evidence led in rebutial by the Crown after close of prose-
cution case—Such evidence available to the Crown before close of case—Evidence allowed in the interest of
Justice and to impeach credibility of accused—Was it proper—Judge’s exercise of discretion under sec-
tion 287 (1) Criminal Procedure Code—Principles governing it—Burden of proof where accident is
pleaded—Section 73, Penal Code.

In a charge of murder by shooting with a gun the presiding Judge allowed the Crown to lead in rebuttal evidence
of facts constituting a motive for the alleged murder after the prosecution had closed its case and the accused had
given evidence. This was done for the purpose of impeaching the credibility of the accused and in the interest of
justice. The evidence led in rebuttal was available to the Crown before it closed its case.

The presiding Judge also in referring to the appellant’s evidence that the gun was discharged accidently told
the jury that the burden was on the accused to satisfy them. that the accused’s version was probably true.

Held : (1) That there has been a miscarriage of justice resulting from a wrong exercise of discretion by the
presiding Judge to allow the prosecution to call in evidence in rebuttal.

(2) That the prosecution should not have heen permitted to adduce at that stage evidence which, if it
was admissible at all, could have been adduced before the appellant entered upon his defence ; for
the prosecution was thereby enabled to withhold until after the close of the case for the defence an
important part of its own case, consisting of the whole of the evidence of a motive and a part of the
evidence of the preparation for the commission of the offence charged.

(8) That the onus was on the prosecution to prove beyond reasonable doubt that the firing of the gun
was not accidental and the appellant would have been entitled to an acquittal even if it was not
proved that the injury was the result of an accident but there was a reasonable doubt on that point.

Per GUNASEKARA, J.—It has been observed more than once, as was said by Abrahams, C.J., in Vandendriesen vs.
Houwwa Umma, (1937) 89 N. L. R. 65 at 66 ** that evidence for the prosecution should not be taken after the case for
the prosecution has been closed, when such evidence will have the effect either of filling in a gap left in the evidence
or resolving some doubt in favour of the prosecution . Evidence in rebuttal should be permitted only in a case where
a matter has arisen ex improviso R. vs. Charles (1941) 42 N. L. R, 409 or the evidence was not admissible before the
prosecution case was closed R. vs. Ahamadu Ismail (1940) 42 N. L. R. 297.

Cases referred to: Vandendriesen vs. Houwa Umma (1937) 390 N. L. R. 65 at 66.
R. vs. Charles (1941) 42 N. L. R, 409,
R. vs. Ahamadu Ismail (1940) 42 N, L. R. 297,
R. vs. Dionis (1951) 52 N. L. R. 547,

V. 8. 4. Pullenayagam, for the appellant.
J. G. T. Weeraratne, Crown Counsel, for the respondent.

GUNASEKARA, J, : living in the village of Manalkoddai in Mannar.
The deceased too lived in that village with her
At the close of the argument in this case we | parents; and a young man named Subramaniam,
quashed the conviction of the appellant and | to whom she was engaged to be married, lived
ordered a new trial, and we said that we would | with them in the same house. At about 8 a.m.,
give our reasons later. on the 20th March last when the deceased was

The appellant, a man of 27, was convicted of | in her garden she was fatally wounded by the
the murder of a young woman of 17 named | discharge of a shotgun which belonged to Soosa-
Mariyai by shooting her. He was a servant in | pillai’s father Roche and was in the appellant’s
the employ of a land-owner named Soosapillai | hands at the time. Hearing the report of the
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gun and a cry of distress, Subramaniam ran up
from a vegetable plot close by, and the appellant
shot at him, wounding him on a leg, and ran
away. At the trial the appellant gave evidence
to the effect that the gun went off accidentally
and wounded the deceased, and that he shot at
Subramaniam in self-defence when the latter
came at him with an uplifted mammoty. The
main grounds of appeal relate to the admission
in evidence of certain statements alleged to have
been made by the appellant about his relations
with the deceased and about a visit early that
morning to Roche’s house where Soosapillai was
living, and to the presiding Judge’s dircetions on
the effect and bearing of that evidence and on
the burden of proof.

The prosecution closed its case without ad-
ducing evidence of any facts conmstiluting a
motive for the alleged murder. For proof that
the appellant shot the deceased intentionally it
relied in part upon evidence to the effect that on
the morning of that day, before the shooting, the
appellant had taken the gun from Roche’s bed-
room in the absence of both Roche and Soosa-
pillai from their house. This evidence was given
by a woman named Sinnamma, of Pallimunai,
who claimed to have been at Roche’s house that
morning. The appellant denied the truth of
this evidence and said that on the contrary
Soosapillai himself had given him the gun and
three cartridges early that morning and ordered
him to go to Soosapillai’s fields and sce if they
had been damaged by cattle and elephants. In
Cross-cxamination it was put to him by Crown
Counsel that he had been on very friendly terms
with the deceased, that she had promised to
marry him, and that two weeks before her death
he had asked her to marry him, He denied
these suggestions, and also denied a further
suggestion that on the 21st March he had made
the statements in question to a police officer.
After the close of the case for the defence the
Crown Counsel, with the leave of the presiding
Judge, called a police sergeant named Jaya-
wardene to give evidence in rebuttal of this
denjal. This witness said that the appellant

made a statement to him at 7-35 a.m., on the’

21st March in the course of which he said :

*About 5 or 6 months ago I came into
terms of intimacy with deceased Mariyai. She
promised to come along with me. About two
wecks ago I saw her passing my house and T
questioned her whether she would keep to her
promise and come along with me. T asked
this from her because I learned that she is to be
given jn marriage to onc Subramaniam who
15 staying in her house. - She then told me not

to speak of any marriage or intimacy with her,

I became hurt and disappointed.”

and that later in the statement the appellant

also said : ,

“The following morning namely the 20th
instant about 7 a.m., I went to the house of

Soosapillai. He and his wife were not at

home, there was only Pallimunai woman narme

not known to me.”

The point is taken in the grounds of appcal
that the admission of this evidence was obnoxious
to the provision in seetion 25 (1) of the Evidence
Ordinance (Cap. 11) that no confession made to a
police officer shall be proved as against a person
accused of any offence. Mr. Pullenayagam pre-
ferred however to base his case upon an argument
that even otherwise the use that was made of the
evidence resulted in a miscarviage of justice,

If the admission of these statements was
obnoxious to section 25 (1) therc can be no
question that the conviction could not stand.
If it was not, then it was open to the prosecu-
tion, under section 21, to prove them as admis-
sions of relevant facts, and the question arises
whether in view of this cireumstance there was a
proper exercise of the learned Judge’s diseretion
when he granted the Crown Counsel leave to eall
a witness to prove them after the close of the
case for the defence.

After the defence has closed its case the pro-
secuting Counsel may, in terms of section 237 (1)
of the Criminal Procedure Code (Cap. 16), by
leave of the Judge call witnesses in rebuttal.
The. principles upon which a Judge should
exercisc his diseretion to grant or refuse such
leave, or should of his own motion take any
evidenee after the close of the case for the pro-
secution, have been laid down in several cases.
It has been obscrved more than once, as was said
by Abrahams, C.J., in Vandendriesen vs. Houwa
Umma, (1987) 39 N. L, R, 65 at 66 ‘ that evi-
dence for the prosecution should not be taken
after the case for the prosecution has been closed,
when such evidence will have the effect either of
filling in a gap left in the evidence or resolving
some doubt in favour of the 'prosecution.”
Evidence in rebuttal should be permitted only
in a case where a matter has arisen ex improviso
R. vs. Charles (1941) 42 N. L. R. 409 or the evi-
dence was not admissible before the prosecution
case was closed R. vs. Ahamadu Ismail (1940)
42 N, L. R. 297,

The ground upon which the prosccution was
allowed to call a witness in rchuttal in the
present case is stated in the learned Judge's
order as follows :

“ In the interests of justice the Court should
allow this evidence to be led because the Court
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must see that such evidence as is permissible
is led which would promote the cause of
justice in seeing that the guilty are punished
and the innocent are aequitted.”
It seems, however, to be manifestly unjust that
the prosecution should have been permitted to
adduce at that stage evidence which, if it was
admissible at all, could have heen adduced
before the appellant entered upon his defence :
for the prosecution was thereby enabled to with-
hold until after the close of the case for the
defence an important part of its own case, con-
sisting of the whole of the evidence of a motive
and a part of the evidence of preparation for the
commission of the offence charged. This aspect
of the admissibility of the statements in question,
as substantive evidence of relevant facts, appears
to have escaped the attention of the learned
Judge when he made this order, and he refers
there only to a less important aspect of their
admissibility, as evidence admissible under sec-
tion 155 of the Ordinance to impeach the credit
of the appellant as a witness. Had the true
character of the statements been appreciated it
would have been apparent that it was not pos-
sible to deprive them of their evidentiary value
as admissions when they were used for the
purpose of impeaching the appellant’s credit as
a witness. This is demonstrated by what the
learned Judge bimself has said in his summing
up. He explained to the jury at an early stage
that evidence of these statements “ was allowed
to be led because that evidence was sought to be
led here in order to impeach the credibility of the
accused when he stated that he had nothing to do
with that girl Mariyai, who is the deceased in
this case.”” He next referred to that evidence
as having a bearing on the issue as to whether
the appellant fired the gun intentionally :

“Now how can you find out whether the
accused did have a murderous intention or
not when he fired this gun? If you accept
the evidence for the prosecution that then it
was a deliberate act of shooting which the accused
committed because of certain reasons which
aceording to the case for the Crown the accused
himself had siated to that Police Sergeant Jaya-
wardene.

The accused denies that there is any ill-
feeling between this woman Mariyai and him-
self. But this part of the accused’s evidence
the Crown sought to impeach by calling the
evidence of Police Sergeant Jayawardene who
stated that the accused told him that he has
been loved by this girl Mariyai and Mariyai
asked him not to have anything to do with
her or talk to her. That evidence was led and
-allowed to be led because the Crown is entitled

to do that., The accused says there is no
reason whatsoever and it was a sheer accident
on his part. In order that you may attach
the proper weight to that evidence the Crown
led the evidence of another witness Police
Sergeant Jayawardene o whom the accused had
said something different soon after his arrest.

There is in this passage a clear direction that
there was evidence of an admission by the
appellant of facts constituting a motive for the
shooting. The same direction is contained in
the next reference to this evidence where, in his
discussion of the evidence given by Subrama-
niam, the learned Judge says :—

‘ According to the prosecution he was re-
garded as a more suitable husband than the
accused who too wanted the girl to go with him
and she refused.”

The only evidence that the appellant wanted
the girl to go with him and she refused is his
admission. Finally, the learned Judge directed
the jury that the exception of grave and sudden
provocation had not been extablished ; and what
he said involved a direction that the appellant’s
statement to the Sergeant was evidence that the
deccased had broken a promise of marriage : —

“ Another matter that may just occur to
your mind is whether there was any provoca-
tion. The only provocation is that the girl has
Jilted the accused. If there was any provoca-
tion it must be both grave and sudden provo-
cation. If the girl had refused to marry the
accused fwo weeks ago, you cannot say it was a
sudden provoeation because the only kind of
provocation that is known to us which has
the effect of reducing what would otherwise
be murder to culpable homicide not amount-
ing to murder is grave and sudden provoca-
tion. There is no sudden provocation in this
case.”

In our opinion there has been a miscarriage of
justice resulting from a wrong cxercise of the
presiding Judge’s discretion to allow. the prose-
cution to call evidence in rebuttal. The evi-
dence in question, eonstituting as it did the only
evidence of a motive for the alleged offence and
corroboration of the evidence of preparation, may
well have tipped the scale against the appellant,
even if the jury did not infer from all the evidence
adduced by the prosccution that he made a
confession to the Police Sergeant.

We also agree with the contention that there
has been a misdirection on the burden of proof.
Although several passages in the summing-up
contain a correet direction it seems to us that
the jury may well have been misled by the
language used in some of the references to the
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appellant’s evidence that the gun was discharged
accidentally. The learned Judge said, for
instance :—
** According to section 78 of the Penal Code,
a person in the position of an accused is not
responsible for any injury caused to another
if it can be proved that such injury was the
result of an accident over which he had no
control.”
The appellant would have been entitled to an
acquittal, however, even if it was not proved
that the injury was the result of an accident but
there was a reasonable doubt on that point.
The question for the jury was not whether there
were circumstances that brought the case within
an exception but whether the prosecution had
discharged the burden that lay on it to prove
beyond reasonable doubt that the firing of the
gun was not accidental. The learned Judge
also said :—
“On this question of intention there is a
commonsense principle that is always called

in by the prosecution in order to prove mur-
derous intent on against any prisoner, that is
every sane adult is presumed to intend the
natural and probable consequences of his
voluntary acts—mind you voluntary. If you
accept the evidence of the accused that the gun
went off involuntarily, then of course this
principle will not apply.”

Again he said, after he had discussed the case for
the prosecution :—

““ As against this evidence we must consider
the evidence of the accused. In the case of
his evidence he has got fo satisfy you on a
balance of probability that what he says is true
not beyond a reasonable doubt but on a
balance of probability what the accused says
is acceptable to you.”

As in the case of R. vs. Dionis (1951) 52 N. L. R.
547 it was a misdirection to tell the jury that
there was a burden on the appellant to satisfy
them that his version was probably true,

Present : Rose, CJ. & CHoxksy, A.J.

M. I. M. EGRIS vs. HAMID USEEN MARIKAR SEGI ISMAIL

8. C. No. 70 (Inty.)—D. C. Colombo No. 23656/M

Argued on : 10th December, 1951
Decided on : 14th December, 1951

Ceylon (Constitution) Order in Council 1946, section 14 (2)—Action under, by common informer to
recover penally for sitting and voting in House of Representatives having reasonable grounds for "knowing
disqualification—Plaintiff’s application to proceed with action—District Judge's discretion to allow or
withhold—Proviso to sub-section (2)—When may Supreme Court interfere with such discretion.

The District Judge, purporting to exercise discretion under the proviso to sub-section (2) of section 14 of the
Ceylon (Constitution) Order in Council 1946 refused to give leave to the plaintiff, 8 common informer, to proceed with
his action filed under section 14 (2) of the said Order in Council for recovering Rs. 83,000 by way of a penalty from
the defendant for sitting and voting in the House of Representatives, having reasonable grounds for knowing that he

was disqualified from doing so.

This refusal was based on the ground that a similar action on the same facts, covering a different period of time
brought by another plaintiff in the same Court had been dismissed earlier for want of appearance.

Held : That the public interest requires that actions of this nature should have the opportunity of being decided
on their merits, and as the earlier action was dismissed without a consideration of the merits, the learned District Judge
should have granted leave to the plaintiff to proceed with the action.

H. W. Jayawardene, for the plaintiff-appellant,
M. H. A. Aziz, for the defendant-respondent.

Rose, C.J.

The plaintiff-appellant, a common informer,
filed an action under section 14 (2) of the Ceylon
(Constitution) Order in Council, 1946, in the
District Court of Colombo for the recovery of a

sum of Rs. 83,000 by way of penalty from the
defendant-respondent on the ground that the
said defendant-respondent having reasonable
grounds for knowing that he was disqualified
from sitting and voting as a member of the
House of Representatives had continued to do
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so on the several dates set out in the schedule to
the plaint.

The learned District Judge, purporting to act
under the proviso to sub-section 2 of section 14
of the said Order in Council, refused to give him
leave to the action being further continued.

It appears that a similar action on the same
facts, but covering in part a different period of
time, had previously been brought by another
plaintiff in the same Court. This action was
dismissed for want of appearance and it was,
therefore, unnecessary for the merits of the action
to be gone into,

It was the circumstance of this earlier action
having been thus dismissed that led the learncd

District Judge to refuse his leave for the plaintiff

in the present matter to proceed further with
this action.

The District Judge, of course, has a discretion
in deciding whether or not to withold his leave
under the aforesaid proviso, but if he exerciscs
that discretion for reasons which appear to this
Court as unsound, then, in my opinion, it is our
duty to intervene.

It seems to me that the public tierest in a
matter of this type must take precedence over
the private convenience of a member of Parlia-
ment, and that the public interest requires that
actions of this sort should have the opportunity
of being decided on their merits. IHad the carlier
action being dismissed after a consideration of
the merits, then, no doubt, the position would
have been different, but as the matter has not
yet been considered from that aspect by a
Court of Law, I consider that the learned District
Judge erred in witholding his leave from the
plaintiff,

That being so, the appeal is allowed, the order
of the learned District Judge is set aside, and
the matter is remitted to the District Court to
enable the necessary leave to be granted. The
appellant will have the costs of this appeal in
any event.

Croxsy, A.J.
I agree.

Appeal allowed.

Privy Council Appeal No. 36 of 1951

THE GAMINI BUS COMPANY LIMITED vs. THE COMMISSIONER OF
INCOME TAX, COLOMBO

FROM

THE SUPREME COURT OF CEYLON

JUDGMENT OF THE LORDS OF THE JUDICIAL COMMITTEE OF THE
PRIVY COUNCIL, peuverep tHE 29rn JULY, 1952

Present @ Viscount SimvoN, Lorp Normanp, Lorp Oaxsey, Lokp REID AND
Sir LioNEL LEacH

Privy Council—Income Tax—Appellant Company’s returns rejected and differently assessed by
Income Tax Authorities—Assessment based on data available to the authorities—Oljection lo assessment
as being arbitrary and violating secrecy under section 4 (1) of Income Tax—Authorities powers to assess
—Scope of—Income Tax Ordinance (Chapter 188)—Sections 69, 64, (2) 70, 71, 73 (4) 86 (2).

The appellant, a bus company, submitted returns of Income Tax for 4 years, which the assessor rejected and
assessed at substantially larger sums, as the margin of profits according to the tendered accounts was smaller than

they should have been according to the assessor.

The Commissioner reduced the assessments of the assessor, and in

so doing the Commissioner relied upon data which supported the view that the prolits of a bus company in the area

the appellant was operating bore a fairly constant rate to the company’s expenditure on oil and petrol.

The data

contained in a document R 14 related to the expenditure of seven other bus companies, whose names were not given
and were extracted from files in the Income Tax Department, which were not available for inspection by the appellant.

The Commissioner’s assessment was confirmed by the Board of Review and by the Supreme Court.

1t was contended by the appellant that (a) that there was no evidence or material on which the Board could
justifiably reject the appellant’s accounts ; (b) that the document R 14 was wrongly admitted at the hearing by the
Commissioner of Income Tax, and that the document infringed the duty of ?«cerecy enjoined under section 4 (1) of the
Income Tax and consequently invalidated the Commissioner’s ussessment ; (¢) that the Commissioner n making his
order did act on material which was not properly in evidence at the hearing of the Appeal by him,
Digitized by Noolaham Foundation.
noolaham.org | aavanaham.org .



110

1952—Viscount Stmox—The Gamini Bus Company Limited vs. The

Vol XLVII

Commissioner of Income Taz, Colombo

Held : (1) That the Income Tax authorities had the

power under the Ordinance to reject the appellant’s returns

and substitute their estimates of the assessable income and that it was not necessary for them to

give reasons for so doing,

(2) That before the Board of Review the onus was on the appellant to disprove the correctness of the
estimates and to establish some lower figure, which the appellant had failed to do.

(8) That the reliance on the data contained in document R 14 as showing a ratio between net profit
and expenditure on oil and petrol was legitimate for the purpose of caleulating the appellants® proper
assessment and did not infringe the principles of fair play and natural justice.

(4) That the reception of document R 14 did not violate section 4 (1) of the Income Tax as it contained
no name except that of the appellant and the data contained thereon were extracted anonymously,

and that it was unnecessary to decide w

assessment,

hether, if it was infringed, this would in itself invalidate the

Per Viscount Simon.—* Their Lordships eannot eonclude this part of their judgment without emphasising in the
plainest terms that it would be wholly improper to Jjustify the rejection of the appellant’s aceounts and the substitution
of a higher figure of assessment merely because, in the case of other tax-payers in the same line of business, the con-
clusion has been reached that their accounts were not accurately kept, and that their returns required to be rejected.
Each tax-payer is entitled to have his assessment fixed, if his own return is not accepted, at g figure which the taxing
authorities honestly helieve to be proper in his individual case, and no argument that in this class of business the figure
of return is habitually under stated can be used to prove that this happened in his ease also ™.

Delivered by Viscount Simon

This is an appeal from a judgment of the
Supreme Court of Ceylon, dated the 18th July,
1950, on a Case Stated by the Board of Review
under Section 74 of the Ceylon Income Tax
Ordinance. By that judgment the Supreme
Court (Dias, S.P.J., and Swan, J.) confirmed the
decision of the Board of Review dated 25th
May, 1949, whereby the Board upheld four
assessments made on the appellant company by
the Commissioner of Income Tax. As originally
drawn up, the Board in the Case Stated indicated
its doubt whether any question of law really
arose, but an interim Order of the Supreme
Court directed the following questions to be
embodied in the Case Stated, so that the Supreme
Court could adjudieate upon them :

(2) Was there evidence or material on which
the Board could reject the appellant com-
pany’s accounts, and was the Board justified
in rejecting them ?

(b) Was a document marked R14 wrongly
admitted in evidence at the hearing of the
Appeal by the Commissioner of Income Tax ?

(¢) In making his Order did the Commis-
sioner of Income Tax act on material which
was not properly in evidence at the hearing of
the Appeal by him ?

The first of these questions is easily disposed
of. The Assessor had before him a return of
income made by the appellant company for
each of the four years 1948-44, 1944-45, 1945-46,
and 1946-47, and accounts furnished by the
appellant company were tendered in support of
these returns. By Section 64 (2) of the Ordi-
nance, the Ascessor might cither (a) accept the
returns and make assessments on that basis, or
(b) if he did not accept the returns, himscll
estimate the amounts of the assessable ir come

of the appellant company and assess accordingly.
The Assessor did rot aceept the returns made
by the appellant company and estimated the
amount of assessable income of the appellant
company in each of the four years at substantially
larger sums. He was, of course, perfectly
entitled to do this according to the best of his
judgment and it was not necessary fer him to
give his reasons for rejecting the appellant’s
returns or for arriving at his own estimates, It
appears, however, from the documents before
their Lordships, that the company’s returns were
rejected for two main reasons, The tendered
aceounts professed to show that, in the first six
weeks of the company’s *bus services, it made a
profit of about 2,270 rupces a week, which is
equivalent to 118,000 rupees per annum., Yet
in the accounts tendered for subsequent periods,
each extending over a year or a little less, the
rate of profit cnly worked out at the rate of
something like one-third or even only a quarter
of this per week, although conditions in these
later periods were considered to be very favour-
able to such a company. The second main
reason given for rejecting the appellant com-
pany’s accounts was that earbon-copies of the
ticket-books were missing and without these it
was considered that the Way Bills could not be
adequately checked.

Whether these reasons were in fact adequate
or inadequate is quite immaterial if the Assessor
honestly came to the conclusion that he should
not accept the company’s returns, but should
substitute estimates of his own. Indeed, when
the company appealed to the Commissioner under
Section 69, it was conceded that the case was
one for estimated asscssments, though it was
urged that the gross receipts as shown in the
accounts should be.treated as the starting point
from which these assessments might be arrived
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at by proper deductions. The Commissioner
was not prepared to reach revised figures by
accepting from the company’s accounts the
gross rececipts as shown therein and Mr. Grant
was bound to admit that he was free to arrive
at his own estimates of higher income indepen-
dently of the aeccounts. The Ordinance, by
Section 69, confers on a person aggrieved by the
Assessor’s estimate the right to carry the matter
to the Commissioner and to call on him to
“review and revise’ such ‘assessment. This
process is described as an appeal and by sub-
section (6) in disposing of the appeal the Com-
missioner may °‘‘ confirm, reduce, increase, or
annul the assessment”. From the determina-
tion of the Commissioner there is provided, by
Sections 70 and 71 of the Ordinance, an appeal
to the Board of Review, and by Section 73 (4)
the onus of proving that the assessment as
determined by the Commissioner is excessive
rests on the appellant,

In the present case, the determination of the
Commissioner was that the assessment made for
the year 1948-44 should be confirmed, but that
the subsequent assessments should be somewhat
reduced, though the revised figures were still
largely in excess of what the company had put
forward. On appeal, the Board of Review con-
firmed the Commissicner’s decision. The Com-
missioner’s determination is an elaborate doecu-
ment setting out his reasons and shows that the
Assessor as well as the appellant company’s
advocate attended and put forward arguments.
One of the decuments which the Assessor pro-
duced was a statement marked R14, the admis-
sion and use of which are impeached in the
second and third questions raised in the Case
Stated. It is this document which raises the
main point of difficulty.

‘The assessments arrived at by the Commis-
sioner and confirmed by the Board of Review
appear to have been reached, at any rate in part,
upon the view that the profits of a *bus company
in this area bear a fairly constant ratio to the
company’s expenditure on petrol and oil. Since
the amount of the appellant’s expenditure on
these supplies is recorded, this would enable the
approximate profit to be arrived at. The view
that such a ratio exists in the case of such ’bus
companies and may be taken as a guide to proper

_ assessments is a view which the Assessor and the

Commissioner of Income Tax are entitled to
hold and to apply, according to their judgment.
In R14 the expenditure of seven other 'bus
companies on petrol and oil was set out and the
net profit upon which these companies were
assessed was also tabulated so as to show an
average ratio of profits to this expenditure in

the ratio of 1:51 for 1948-44, of 86 for 1944-45,
and of 1'74 for 1945-46. The names of the
other ’bus companies were not given and the
figures were extracted from files in the Income
Tax Department. In the course of the argu-
ment for the appellant, three objections were
taken to the production and use of this docu-
ment,

(1) It was contended that the produetion of
R14 was a breach of Section 4 (1) of the Income
Tax Ordinance, which provides as follows :—

* Except in the performance of his duties under this

Ordinance, every person who has been appointed under
or who is or has been employed in carrying out or
assisting any person to earry out the provisions of this
Ordinance, shall preserve and aid in preserving secrecy
with regard to all matters relating to the affairs of any
?81‘300 which may come to his knowledge in the per-
ormance of his duties under this Ordinance, and shall
not communicate any such matter to any person other
than the person to whom such matter relates or his
authorised representative, nor suffer or permit any
person to have access to any records in the possession,
custody or contro] of the Commissioner."

On this, it is to be observed that Section 4 is
to be read with Section 86 (2), which provides
severe penalties to be imposed by a magistrate
for the offence, The Section lays down a very
necessary rule of conduct to be observed by the
officials concerned, since it is of the highest
importance that the affairs of an individual and
identifiable income-tax payer should not be dis-
closed, in breach of Section 4, to anyone outside.
Section 4 is not primarily a rule of evidence,
though it would be very improper to disregard
it when putting forward a document like Ril4,
But R14 does not necessarily make a disclosure
of ** the affairs of any person ** within the mean-
ing of the section, for it contains no name except
that of the appellant company, and the other
entries are extracted anonymously from num-
bered official files, Their Lordships would
strongly deprecate the production or use of such
a document if it did in effect disclose information
about other identified or identifiable taxpayers,
but it is obvious that the document was prepared
and produced not for this purpose but to help to
show that the ratio above referred to between
net profits as assessed and the cost of petrol and
oil was a fairly constant ratio in many cased]
and that in using the suggested ratio as a tect
the Assessor, and the Commissioner after him,
were not acting capriciously or at random,
Mr. Grant admitted that the ratio might properly
have been supported by a document containing
total figures so that under this head the objec-
tion is to details which make up the totals and
which need not have been included at all, Their .
Lordships do not consider that Section 4 was
infringed and this renders it unnecessary to
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decide whether, if it was infringed, this would in
itself invalidate the assessment.

(2) It is next, said that cven if the first objec-
tion fails, it was unfair to make any use of R14
since the appecllants could not be given an
opportunity of examining the files from which
the figures of other ’bus companies were ex-
tracted, or of ascertaining which companies they
were. This, indeed, is the ground on which R14
is attacked in the Notice of Appeal to the Board
of Review against the decision of the Commis-
sioner. The answer appears to be that the
company could have no complaint if the taxing
authorities had asserted and applied the alleged
ratio without giving thesc details, and that the
appellants can hardly be treated as suffering an
injury because more detailed figures were not
withheld, Their Lordships agree with the
Supreme Court in thinking that the figures
given in R14 as going to illustrate and confirm
the ratio were not imprcperly put before the
Commissioner or the Board of Review and that
there was no breach of the principles of fair play
and natural justice in putting them forward.
It is true that the figures of net profit in R14
are the figures at which the various ’bus com-
panies were assessed to taxation and in most
cases are very different from the figures in their
own inecome tax returns. But this comment
only goes to the weight to be attached to the
resulting ratio and does not destroy the whole
effect of the contention that the ratio is supported
by experience in other instances.

(8) The third objection only emerged late in
the argument before the Judicial Committee.
R14 also contains figures, in the case of these
other ’bus companics, which show that in the
view of the income-tax authorities nearly all of
them understated the profit they had made.
If there was reason to think that the effective
argument based on R14 was that, as other "bus
companies had made false returns, the appellant
company had done so also, their Lordships
would have no hesitation in declaring that such
an argpument is wholly inadmissible and that a
document put forward to support it is open to
he gravest objection. The contention that this
was the use made of R14 reccives, at first sight,
some support from the document drawn up by
the Commissioner in which he attributes to the
‘Assessor the argument that gross receipis are
“ generally understated ” in the case of ’bus
companies. But this appears to be intended
only as a retort to the argument on behalf of
the appellant urging that the gross receipts as
shown in the company’s accounts should be

accepted. The Commissioner uses R14 only to
confirm the ratio put forward. The Supreme
Court approaches the matter in the same way.
Although there are columns in R14 which might
lend themselves to be used to support an illegiti-
mate argument, the grounds on which the deci-
sion was based do not appear to involve any
misuse of these figures. Those grounds were
that the income-tax authorities were entitled to
reject the return made by the company and to
substitute their own higher estimate of profits ;
that before the Board of Review the burden lay
upon the appellant to disprove the correctness of
this estimate and to establish some lower figure ;
that reliance on a ratio between net profit and
the expenditure on petrol and oil was legitimate ;
and that R14 showed that there were solid
grounds for accepting such a ratio in caleulating
the appellant’s proper assessment.

Their Lordships cannot conclude this part of
their judgment without emphasising in the
plainest terms that it would be wholly improper
to justify the rejection of the appellant’s accounts
and the substitution of a higher figure of assess-
ment merely because, in the case of other tax-
payers in the same line of business, the conclusion
has been reached that their accounts were not
accurately kept, and that their returns required
to be rejected. Each tax-payer is entitled to
have his assessment fixed, if his own return is
not accepted, at a figure which the taxing autho-
rities honestly believe to be proper in his indivi-

.dual case, and no argument that in this class of

business the figure of return is habitually under-
stated can be used to prove that this happened
in his case also.

Objection was also taken by the appellant to
a document marked R12 which was produced
by the Assessor before the Commissioner and is
referred to in the latter’s Determination. R12
contains figures used in the computation of
profits of another (but unidentified) "bus company
for the year 1947-48, and is apparently intended
to reinforce the argument that a figure of gross
takings derived from Way Bills requires to be
checked by Ticket Books. Be that as it may
their Lordships do not consider that R12 or any
other doeument critiejsed affords adequate
ground for the appellant’s-pbjection.
Their Lordships are therefore in agreement
I .the Supreme Court and will humbly advise
{{Majesty that the appial‘ﬁhould be dismissed.

¢ appellant must bearhe costs.
FEIETeY
%;% \ (ATNE ' Appeal dismissed.
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