PROTECTION AND PARTICIPATION

SOUTH ASIA LEGAL REFORMS AND HUMAN RIGHTS

UNREASONABLE DELAYS IN THE ADMINISTRATION °
OF JUSTICE CORRUPT DUE PROCESS AND SUBVERT PEOPLE'S
FAITHUUNCTHEJUSTICE'SYSTEM

=



http://www.noolahamfoundation.org/
http://www.noolaham.org/wiki/index.php/%E0%AE%AE%E0%AF%81%E0%AE%A4%E0%AE%B1%E0%AF%8D_%E0%AE%AA%E0%AE%95%E0%AF%8D%E0%AE%95%E0%AE%AE%E0%AF%8D
http://aavanaham.org/

A joint initiative of
Hong Kong, China
Kerala, India

West Bengal, India
Colombo, Sri Lanka

Asian Human Rights Commission
Jananeethi

Manabadhikar Suraksha Mancha
Rule of Law Centre

Protection & Participation is published by the Asian Human Rights
Commission, an independent regional non-governmental organization
concerned with advancing human right standards in South Asia at
local and national levels.

Submissions to Protection & Participation by interested persons and
organizations are welcome. For further details, contact the editor.
editori@sonthasiahr.net

A AL el lll A

Website: www. southasiahr.net

Asian Human Rights Commission
19th Floor, Go-Up Commercial Centre
998 Canton Road, Mongkok, Kowloon

Hong Kong, China

Tel: +852 2698 6339

Fax: +852 2698 6367
Email: ahrchk@ahrchk.org
Website: www.ahrchk.net

&

Print on

Layout & Design:
Ramesh Kandasamy

recyeled paper

Cover Pictures

Protests in Sri Lanka regarding enforced
disappearances and extra judicial
executions

Inset: street protests by Janasansadaya
regarding justice reforms

Vol. 4 o 2 - 2007

Editorial

Unreasonable delays in the administration of justice
corrupt due process and subvert people’s faith in the
justice system

Page 5

An Open Letter to Leandro Despouy, Special Rapporteur
on the Independence of Judges and Lawyers by the
Asian Human Rights Commission

Page 9
‘Laws Delays’: Some Perspectives
- Frank de Silva*

Page 10
Law'’s Delays’: Some Further Perspectives....
Basil Fernando*

Page 14
‘Laws Delays’ — Taking the Debate Further
- Frank de Silva*

Page 19
Further Rejoinder: ‘Laws Delays’ - The Crux of the Matter
- Basil Fernando*

Page 21
Corruption Enhances Human Rights Violations
- Kishali Pinto-Jayawardena*

Page 24
The Role of Lawyers in a Threatening Environment
- Basil Fernando*

Page 39
A Quick Intervention - The Naffeek Rizana Case

Page 40

Condemnation of the setting of a three month deadline for
filing of complaints by the Human Rights Commission of
Sri Lanka

Page 42
Further Statements of the Asian Human Rights
Commission on Issues of Concern in Asia

Page 45
Memorial for K. C. Kamalasabeyson, PC, former Attorney
General of Sri Lanka

_Digitized by Noolaham Foundation.

- nooranam.org | aavananam.org

SOUTH ASIA LEGAL REFORMS AND HUMAN RIGHTS


http://www.noolahamfoundation.org/
http://www.noolaham.org/wiki/index.php/%E0%AE%AE%E0%AF%81%E0%AE%A4%E0%AE%B1%E0%AF%8D_%E0%AE%AA%E0%AE%95%E0%AF%8D%E0%AE%95%E0%AE%AE%E0%AF%8D
http://aavanaham.org/

E D I T

O

R I

Delayed justice, judicial corruption
and Human Rights protections

he climination of corruption has never

been treated as an integral part of the

macro vision by South Asian States.
The British colonial power that introduced the
modern structure of the ‘state” into these coun-
trics was, at the same time, engaged in what
essentially, colonialism represents; the theft of
the colony’s resources.

For this reason, they did not have a vision of
a society and a state which they might have
envisioned for themselves in their mother coun-
try. While they communicated certain laws and
practices which were borrowed from their
country, the basic notion of society and state
which they worked on was that of a colony.
While the colonial power tried to introduce
some discipline into the civil service, it also
engaged 1n a policy of compromise with the
local clite, whose cooperation was needed in
order to rule without challenge.

The elite continued with their feudal mindset
and prevented any break in the continuity of
the corrupt practices and the abuse of power
as practiced under the rule of kings. Thus, the
same clite which were to become the political
leaders of these countries at a later stage did
not work towards a macro vision of a corrup-
tion free society where abuse of power for per-
sonal enrichment is curbed by effective legal
machinery. Therefore, from their very incep-
tion, monitoring bribery and corruption was
envisaged to be of limited significance and im-
portance. As the years passed, though moni-
toring bodies in this regard were established
by governments, they were not successful in
dealing g, with the problun
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Currently, endemic bribery and corruption is
prevalent at every stage in South Asia. No coun-
try has adequate machinery to investigate, pros-
ecute, educate the public and eliminate cor-
ruption. The major weaknesses of the existing
bodies are as follows; First, there is no attempt
to develop the expertise of independent pro-
fessionals in the elimination of corruption. In
Sri Lanka, for example, the investigative per-
sonnel attached to the Bribery and Corruption
Commission are seconded from the Sri Lankan
police. A cardinal principle in any successful
corruption control agency is that all of its op-
erations should be under the control of per-
sons who have been recruited from outside
other government departments. This includes
the police department. It is only a group of
independent professionals that could evolve the
commission into a successful agency that can
deal with the complex problems of the elimi-
nation of corruption.

The elimination of corruption requires the evo-
lution of principles and strategies that can ad-
dress the complex policies and practices of
those who want to benefit from corruption. It
is a group of such professionals which might
contribute to the permanence of an institution
that can communicate its strategy to the people
and win their confidence as a result of their
integrity and seriousness in dealing with this
problem.

To evolve professionals whose purpose in
life is the elimination of bribery and corruption
would mean that from the very inception, such
persons should be encouraged to opt for such
a career. To be successful in this, a corrupllon
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control agency requires persons possessing the
ability to convince such persons that they
would have all necessary resources and pow-
ers to engage in this work and that their jobs
will remain secure as long as they work within
the discipline of their profession. A commis-
sion that cannot engage in such recruitment and
give such assurances should do well to abdi-
cate rather than to assist in perpetuating the
false conception that it is engaged in the elimi-
nation of bribery and corruption.

Secondly, it is imperative that the elimination
of corruption is made an integral part of the
macro vision of society and the state. The ex-
tent to which the lives of people have been
ruined by widespread corruption in South Asia
is so grave that there is, today, wide protest by
the ordinary folk, as well as the business com-
munity against the corruption that has reached
levels of self destruction, both for the society
and the state.

Thirdly, corruption control requires a strong
component of education and the evolvement
of popular cooperation. Successful corruption
control cannot be achieved only by investiga-
tions and prosecutions. The experience from
the more successful agencies, such as in Hong
Kong demonstrates that what is important is a
very strong component of continuous educa-
tion which allows the people to participate ac-
tively in the elimination of corruption.

Thus, an agency that is in charge of dealing
with the corruption issue should have a very
strong component for education. Once again,
the issue is as to how professionals in this
sphere can be created from within the agency.
To do that it would be essential to recruit the
right persons, to give them the assurances re-
quired for safeguarding their professional rights
and duties, and to provide them with the nec-
cssary freedom to exercise their profession.

Professional educators against corruption are
an unavoidable condition for success. In the
modern age where there are tremendous pos-
sibilities within the state, as well as the private
media in spreading information and strategies
for the ehmmallon of corrupuon such quali-
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fied and dedicated professionals can make a
tremendous impact within a short time to con-
vince society that it is possible to eliminate cor-
ruption. School education itself from the very
carly stage can include corruption elimination.
To create a mindset that does not regard cor-
ruption as inevitable and in fact, believes that it
can be defeated by collective effort needs the
leadership of such dedicated professionals.

Fourthly, there must be effective civil soci-
ety monitoring of efforts to eliminate corrup-
tion. Any corruption control agency that is
seriously pursuing its mission would wish that
civil society actively support it by being part
of various monitoring groups. These groups
may involve professionals from all walks of
life, academics, natural leaders of various so-
cial groups, the media, students and the com-
mon person in the street.

When such groups are formed all over the
country, they will constantly observe as to
what is happening in all sectors of life, they
will collect information about all such hap-
penings and they will raise their critical voices
in order to blow the whistle at the right time
and to keep continuous vigilance on this is-
sue. Naturally an agency that is itself unsure
of its mission and which is unable to offer
anything other than apologies, will not take
the necessary steps to involve civil society in
such a monitoring mission. It is only an insti-
tution that believes in its own mission that can
venture to seek such popular cooperation.

More than any other factor, the essential link
between the negation of corruption and the
implementation of the Rule of Law needs to
be stressed. The various articles in this maga-
zine emphasize this point and posit the battling
of corruption as a human rights issue. This 1s
indeed, how it should be.

In such bleak times where corruption rules
and where the mindset of the people in all sec-
tors of society in South Asia are bitter with
frustration perhaps it is time for more decisive
interventions to develop a comprehensive plan
and strategy to eliminate corruption and find
ways to lmplc,mc,nt it.
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An Open Letter to Leandro Despouy, Special
Rapporteur on the Independence of Judges and
Lawyers by the Asian Human Rights Commission

September 22, 2007
ALRC-0OL-030-2007
Dear Mr. Despouy,

WORLD: Unreasonable delays in admin-
istration of justice corrupt due process and
subvert people’s faith in the justice sys-
tem

[ am writing this letter to convey several
basic concerns of a group of lawyers, judges
and human rights defenders who met at Hong
Kong [rom the 17th to the 21st September to
discuss the impact of delays in the adminis-
tration of justice on the lives of people and on
the protection and promotion of human rights.
The participants were from India, Sri Lanka,
Bangladesh, Pakistan, Cambodia, China, the
Philippines. Thailand, Indonesia, the Hong
Kong SAR and South Korea.

The group is of the view that there arec many
alarming developments within the countries of
the Asian region in this regard, except per-
haps for South Korea and the Hong Kong SAR.
The participants are also of the view that you,
as the United Nations Rapporteur on the inde-
pendence of judges and lawyers, should be
made aware of such developments.

The participants of this consultation noted
that the nature of delays that exist within many
countries of the Asian region would be [ar be-
yond what would be considered a reasonable
delay under Article 9 (3) and would consti-
tute undue delay under Article 14 (3) of the
International Covenant on Civil and Political
Rights. It can be salely stated that the aver-
age time that is taken for the final disposal of
a case may be anywhere between five to
twenty years and on civil matters it may take
even longer. The concerns that we are cx-
pressing in this letter are mainly related to
criminal justice administration and the impact
of such delays in negating due process itself,
thereby frustrating attempts to protect and pro-
mote human rights.

When unreasonable and undue delays be-
come a structural and systemic reality, it af-
fects the independence of the judiciary and
lawyers in a substantial manner. As such,
widespread delays need to be identified and
recorded. Concrete recommendations includ-
ing provisions of advisory services or techni-
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cal assistance may be recommended and pro-
vided to states to deal with this fundamental
problem. This problem of delays needs also
to be studied as an important and a topical
question of principle with a view to protect-
ing and enhancing the independence of judi-
ciary and lawyers.

The delays in the administration of justice
have the effect of subverting the entire pro-
cess of justice and undermining or displacing
the independence of the judiciary itself. Clear
manipulation of the factors that give rise to
such ‘delays is resorted to, not only by un-
scrupulous litigants, but also by the execu-
tive, the legislature and even some members
of the judiciary, for petty ends. This in furn
results in the routine denial of justice. Such
denial of justice alicnates the people and as a
result a colossal loss of faith in the adminis-
tration of justice exists in the countries men-
tioned above.

This alienation is often manipulated by the
execulive to displace the due process of law
and to introduce ideas of mediation and alter-
native dispute resolution into the criminal jus-
tice process itself. This leads to an enormous
increasce in corruption that affects all the ele-
ments of the criminal justice system includ-
ing the police, the prosecutors, judges, law-
vers and everyone else involved in playing
some role in this process. A citizen that seeks
justice with a just gricvance has to face the
nightmare of a completely subverted system
and suffers the consequences of such sub-
version.

Among the worst sufferers of this system
are the people who languish in jails for no jus-
tifiable reason, but who are unable to extri-
cate themselves [rom their plight due, mostly,
to their inability to protect themselves from
the corrupted process. They often belong to
the marginalized, oppressed and the poorer
sections of society as the more affluent and
powerful may find ways to manipulate the
situation for their benefit. The victims of crime
and human rights abuses who come to court
as complainants to seek justice often end up
frustrated and desperate due to such delays.
Those persons who seek justice against the
state officers, such as the police and military,
who have abused their rights, also suffer
greatly. The corrupted process guarantees
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The delays in the
administration of
justice have the
effect of subverting
the entire process
of justice and
undermining or
displacing the
independence of
the judiciary itself.
Clear manipulation
of the factors that
give rise to such
delays is resorted
to, not only by
unscrupulous
litigants, but also
by the executive,
the legislature and
even some mem-
bers of the judi-
ciary, for petty

ends.
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itself can be sub-

verted in this way,

when for example

appeals are dis-

posed of even
without a hearing.
The worst of such
manipulation is the
abuse of the con-
tempt of court
proceedings, which

does not leave any

possibility of an

appeal. Such

proceedings are

often used against

lawyers and liti-

gants who complain
of the abuse of the

process.

immunity to such officers. While this devel-
opment denies the rights of the victims, it also
results in many who should be charged with
criminal offences remaining part of the law
enforcement agencics. Naturally the very
struggle to fight the delaved justice process
contributes to strengthening the very same
process and demoralising those who wish to
fight against it.

Unreasonable and undue delays also make
witness protection for such lengths of time, a
practically unachievable goal. The result is the
acquittal of the accused due to the absence of
witnesses,

Failure to obtain justice leads to many tak-
ing the law into their own hands and secking
the assistance of criminal elements to settle
private disputes. Within the law enforcement
agencies themselves, there has been an alarm-
ing increase in the tendency to use extra judi-
cial punishments in recent years. The killings
of persons after arrest has increased and dif-
ferent explanations are being offered for such
killings. In some places, these are called en-
counter killings or cross fire killings and in
others, killings in self defense.

We find that the criminal investigation pro-
cess can be completely undermined due to
such delays. The officers that fail to investi-
gate crimes and human rights abuses, as they
are required to under the law, exploit the vari-
ous delays and it becomes almost impossible
to hold them accountable for their failures. We
also note that the prosecutors and often judges
themselves engage in practices leading to de-
lays and thereby displace the attempts by the
citizens to hold the system accountable to in-
ternational norms and standards. Unfortu-
nately, there are lawyers who also become
clever manipulators of this process to achieve
their own ends.

The most alarming fact regarding such ma-
nipulation of the process is when some sec-
tions of the higher judiciary itself manipulate
such delays for unscrupulous purposes. It is
at this point that the citizens cannot find any
sort of redress against such abuses. Often,
even al the level of the higher judiciary, un-
scrupulous practices have evolved which are
incompatible with the due process of law.
Judges dispose of cases without making or-
ders at all or without making orders on the
merits ot the case. The appeal process itsell
can be subverted in this way, when for ex-

ample appeals are disposed of even without a
hearing. The worst of such manipulation is
the abuse of the contempt of courl proceed-
ings, which does not leave any possibility of
an appeal. Such proceedings are often used
against lawyers and litigants who complain of
the abuse of the process.

The ultimate result of such delays is to make
human rights an objective that people cannot
achieve in practical terms. Despite acceding
to, and ratifying UN conventions and even
bringing about constitutional and legal provi-
sions in terms of human rights obligations of
the state, in actual practice the implementa-
tion of these rights becomes almost a practi-
cal impossibility.

What we would like to draw your attention
to 1s the lact that even within the United Na-
tions discourse on the implementation of hu-
man rights, the issue of the delays of the ad-
ministration of justice and its impact in negat-
ing basic human rights has not received ad-
equate attention. We are not aware of any at-
tempts by any of the UN agencies to deal with
the issues mentioned above with the any of
the state parties with a view to ensuring that
they honour their obligations to ensure ad-
equate remedies for violations of rights. Thus,
States have not been held accountable for not
taking steps to eliminate delays in the admin-
istration of justice.

We urge you to take up the issue of the fun-
damental importance of ending delays in the
administration of justice as a core issue relat-
ing to ensuring independence of the judiciary
and lawyers. We are hopeful that with your
intervention, the question of climinating de-
lays in the administration of justice can be
fashioned into a visible issue present in all dis-
courses on human rights. When that happens,
we are sure that the people that live in these
countries will begin to treat human rights as a
realistic objective and a treasured part of their
actual existence.

The participants of this seminar assure you
of their highest cooperation in dealing with this
issue.

Thank you

Yours sincerely,

Basil Fernando

Executive Director

Asian Human Rights Commission

Digitized by Noolaham Foundation.
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—President’s Counsel, Sri Lanka
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Mr. RANDOLPH Parcasio — Lawyer, Philippines

Mr. CARLOS Isagani Zarate - Lawyer, Philippines
Justice KHILJI Arif Hussain— Judge,

Sindh High Court, Pakistan

Ms. Atiwan — Lawyer, Thailand

Ms. Nittaya WANGPAIBOON — Lawyer, Thailand
Ms. SOR Rattanamanee Polkla— Lawyer, Thailand
Mr. MEAS Chanpyseth — Prosecutor, Cambodia

Mr. Phann VANRATH — Judge, Cambodia
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Dr. P. J. ALEXANDER - Lawyer, India

Mr. MITHERA Paul James — Lawyer, India

Mr. SHIJU M. V — Lecturer in Law, India

Mr. SALAR M. Ghan— Lawyer, India

Mr. BABLOO Loitongbom — Lawyer, India

Mr. KONG Wei Zhao — Lawyer, China

Mr. YANG Chongxue — Lawyer, China

Mr. CHUNG Mi Hwa — Lawyer, South Korea

Mr. Rickey GUNAWAN — Lawyer, Indonesia

Mr. TM Lutfie YAZID — Lawyer, Indonesia

Mr. Y. L. CHUNG — Barrister, Hong Kong

Mr. John Joseph Clancey — Solicitor, Hong Kong
Basil Fernando — Lawyer, Sri Lanka— Executive Director,
the Asian Human Rights Commission

Bijo Francis - Lawyer, India— Programme Officer,

the Asian Human Rights Commission
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‘Laws Delays’: Some Perspectives

Frank de Silva *

The righf to justice
is also a right that
underlines each
and every provi-
sion of our Consti-
tution. Thus it is
maintained that the
sovereignty of the
People includes the
judicial power of
the people. The
judicial power of
the People can be
thwarted and this
right denied by
judicial action as
well as by other
action. Abuse of
process and abuse
of power means to
deny or violate

rights.

Introduction

There is no doubt that abuse of the legal pro-
cess resulting from “Laws Delays’ results in the
denial of human rights. The ‘right’ involved in
this context is the right to justice. Access to jus-
tice. (which amounts to a right to justice) is in-
fringed if the process followed is seriously sub-
verted in the deliverance of justice. People have
an inherent right to justice as a basic human right.
The right to justice is also a right that underlines
each and every provision of our Constitution. Thus
it is maintained that the sovereignty of the People
includes the judicial power of the people. The
judicial power of the People can be thwarted and
this right denied by judicial action as well as by
other action. Abuse of process and abuse of power
means to deny or violate rights.'

Following from this argument, a commercial-
ized process in delivering justice is, in essence,
an abuse of process. A process for justice so
faulted can hardly uphold rights. It brings in its
wake a corruptive influence on the process, in
denial or violation of rights. To that extent, abuse
of process and power and their corruptive influ-
ence, is the violation of rights of the People. These
aspects are often clouded over under the rubric
of ‘Laws Delays’ in reviewing the workings of
the law in courts. It is this aspect that will be
discussed in the succeeding analysis.

‘Laws Delays’

*Laws Delays’ is a term freely adopted to con-
vey concerns in relation to the workings of the
court system. Over the years, Commiltees of
Inquiry have been appointed to look inte this prob-
lem, designated as ‘Laws Delays’ and have made
appropriate recommendations. The most recent
Report is that submitted by a Committee under
the Chairmanship of Justice Raja Fernando in
2006. The Committee was appointed by the Min-
ister of Justice to ‘identify ways to minimize de-
lays in the administration of justice.” The pur-
view of the Committee appeared to be limiled to
administration of justice in civil cases. The rec-
ommendations, classified under Pre-Trial Proce-
dure etc. are of little relevance to criminal cases
though the pertinence of alternate dispute resolu-
tion (which was confined in this report to civil
cases) remains compelling to the present discus-
sions as well.

Criminal cases

The purpose of this short analysis is to focus
on the specific aspects of ‘Laws Delays’ in crimi-
nal cases. Delay in criminal court proceedings
hasa pamful impact on the community. The pro-

Digitized by Noolaham Foundation.

cess in the criminal courts is essentially one of
attrition between the parties. The process has an
abrasive cffect on relationships within the com-
munity and contributes to disrupt harmony of
such relationships. From the point of view of
the community, the people involved are caught
up in a harrowing process in courts, the end re-
sult of which is devastating. In sum, ‘Laws De-
lays® as they feature in the criminal process, have
a destabilizing effect on the community. Inquir-
ies into ‘Laws Delays’ however limit the exami-
nation of ‘Laws Delays’™ merely to a managerial
context; onc of the workload and insufficient re-
sources. Recommendations follow accordingly
relating to additional resources to ease the work
load. The community perspective of the prob-
lem from ‘Laws Delays’ is never the standpoint
of these inquiries. Yet examination of protracted
criminal proceedings in terms of time and expense
is essential to a discussion of ‘Laws Delays.’ This
has a distressing effect on the parties to the lit-
gation and works to the detriment of the com-
munity at large.

‘Laws Delays’ and Corruption

The negative aspects of ‘Laws Delays™ are
manifold. Delay is the stufl of corruption. Post-
ponement, differing action, procrastination and
putting off what has to be done are the means for
subverting the process for corrupt ends. Prac-
ticed delay is in elfect abuse of process. Delay is
the means when intent is otherwise than honest.
Abuse of power and position therefore 1s inher-
ent in such deviance of process. Expeditious
action and efficiency on the other hand is the
converse of caleulated delay. Action with expe-
dition and efficiency limits the prospect for cor-
rupt practice. There are a few examples of ready
disposal of cases in courts which allowed no
‘Laws Delays’. These are but exceptions to the
general rule of delay in court proceedings.

Abuse of process

When the term ‘abuse of process’ is subjected
to rigorous examination of its exact meaning, it
becomes clear that abuse of process through de-
laying action is in fact the predominant feature in
governmental activity. ‘Laws delays’ do not stand
alone. Government institutions, including courts,
tend to develop these negative practices during
the course of time. These practices arc soon
insinuated into the system and continue un-
checked. In course of time, these deviant prac-
tices assume larger proportions; they figure there-
after very much as a fact of life. acquiesced to
initially, and soon projected as incvitable. The
problem then erupts as aberrations in the system,
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working into the vitals of the relevant organiza-
tions. Examples of this are many. In the medical
field, such practices take the form of private prac-
tice: in the educational field, they emerge as the
obnoxious resort to private tuition; these prac-
tices are ostensibly calegorized as “overtime’ in
the public service and as ‘Laws Delays” in courts
of law. Practices of NGO funded research in the
universities are of the same order, apart from many
other examples. The insidious aspect of these
practices surfaces in the exploitation of official
positions, in the abuse of process and in cor-
rupt diversion (by those who engage in such
practices), of official resources to further pri-
vate interests.

Furtherance of private interests in any organi-
zation can only be at the expense of the vitality
of the organization. Monetary incentives drive
these deviant practices without which the prac-
tices cannot be sustained. However, in other in-
stances, the thirst for recognition or for rewards
in power and position may also be a driving in-
fluence and should be equally acknowledged as
such. Yet these practices have the capacity to
gain recognition in due course. Their adoption
is then complete. The term ‘Laws Delays’ like
all else gains official currency without demur,
and is adopted freely with little reservation. The
most recent examination of this problem under
the Chairmanship of Justice Raja Fernando was
just one more ol these reviews which avoided
the embarrassment of referring to the darker side
of the problem.

Manipulation of the Process

Manipulation of the process is a consistent fea-
ture in all these questionable practices referred
above. The manipulation of the criminal pro-
cess is a specific feature of deviance in the court
process. Lethargy and incefficiency per se may
cause delay but these deficiencies are capable
of rectification. On the other hand, manipula-
tion of the process results in delay becoming
entrenched and systemic. Remedy is then diffi-
cult. These practices are subsumed into the
court process through its roots and tissues, its
files and the records. Incentive and inducement
sustain or nourish the abnormality as it grows.
Delay earlier justifies more delay later. Induce-
ment is further induced. Incentives add to in-
centive. The process now lives on itself in para-
sitic symbiosis. A remedial process is thus all
the more daunting,

Divergence of Interests
in the Court Process

Divergent interests interplay in this context.
Inducement and incentive for ‘Laws Delays’ are
equally the result of public and private interests
playing themselves out in the court procecdings.
In theory, the public interest is upheld by the
judges while lawyers pursue their private inter-
ests.  Private lawyers cannot seriously be ex-
pected to uphold public interests detrimental to
their financial interests. “Laws delays’ are there-

fore, in the main, due to the private interests of
private lawyers prevailing over the public inter-
est to be upheld by judges. Private interests
prevail only to the extent that they are permitted
the space to drive their privale interests, induce-
ments and incentives. Public interests are willy-
nilly weighed down by private interests to the
extent they preponderate over the former. Evi-
dence given in public at a Commission of In-
quiry into the problem of law and order was,

unreservedly, to the effect that *no court house -

sits after 12-1pm on any day’. The Ministry of
Justice responded that a circular has been is-
sued to require judges to sit till 4.00 pm each
day. Public interest, so ill disposed, can hardly
assert itself over the private interest. Shortened
hours serve the private interest. They may be
acquiesced in by those upholding the public in-
terest. Monelary incentives drive these inter-
ests. Delay is the result. Delay is remunerative,

‘Laws Delays’ induced by particular interests
defy fair practices and plainly amounts to cor-
ruption of the process. Conflict of interest is a
common feature of much of the phenomenon of
‘Laws Delays.” Honourable lawyers who do not
resort to this practice and judges who take harsh
action against dilatory counsel are as rare as they
arc unpopular. There is then a structural dimen-
sion to the problem of ‘Laws Delays’, which any
future Committee of Inquiry may take note of.

The Impact of ‘Laws Delays’
on Crime Control

Reverting to the problem stemming from ‘Laws
Delays® in criminal cases, it must be noted that
delay hardly makes for effective law and order
and for control of crime. ‘Law’ thus delayed has
a negative effect on crime control and law and
order. The criminal process, based on justice
and punishment should be dispensed expeditiously.
Delay tends to encourage an opposite result and
inclines to a process both dilatory and desultory.
Inevitably, this has a grievously negative impact
on crime control. The maintenance of law and
order is negated by delay. Time, effort and cx-
pense wear down the parties to litigation (par-
ticularly the complainant and witnesses). Mon-
etary inducement to delay, to that extent, wears
down the parties and renders the process cven
more abrasive among the parties inter se. Acri-
mony in relationships is the one sure result of a
court process. These elements do not make for
good law and order. The process is therefore
subverted in its endeavour to deal with crime.
The unchecked development of these dilatory
practices is invidious; their consequences are
grave.

The Question of Expediency
in the Legal Process

Expediency rather than due process finds its
way within this milieu of a questionable criminal
process. Expediency works itself into the judi-
cial system in the space within ‘laws delay’, viti-
ating the integrity of the judicial process. Expe-
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In this regard, it
must be empha-
sized that ‘laws
delays’ is more
than a problem of
workload. The
problem in ‘laws
delays’ is structural
and systemic.
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therefore not easy.
There is no doubt
that a serious and
concerted effort
should be made by
the judiciary, the
legal profession,
law enforcement
officers and con-
cerned members of
civil society in
regard to restruc-
turing the legal/
Jjudicial processin
order to address

this vexed problem.

diency manifests itself, for example, through dis-
posal of cases ‘otherwise’, than through due pro-
cess for conviction or acquittal. Statistically,
conviction or acquittal through due process in
cases amounts to a very low percentage. The
disposal of cases through means otherwise than
through due process, thus becomes the main
means of concluding cases before court. Resort
to ‘otherwise disposing” of cases can be through
the adoption of some expedient practices as re-
ducing the charges, say, of theft to mischiel ete.
with the sole intent of concluding the case. De-
lay and expense over the long protracted period
of attrition helps to impel that conclusion, of
cases ‘otherwise disposed’. Delay contrived long
cnough, months and years, to wear down the
parties helps to bring them round to agreeing to
their cases being otherwise disposed of. In other
instances, this results in the victims taking the
law into their own hands. Deviance in judicial
process. in this manner, is then the grim reality.
These devious practices hardly serve to inspire
confidence of the community in the institutional
process in respect of the dispensation of justice
and the maintenance of law and order.

Conclusion

In regard to the less serious crimes. one rem-
edy proposed has been the diversion of cases
away from the formal courts. The remedy is
not radical but only to the extent that it could
alleviate some of the burdens. Diversion in some

measure would avoid much of the harsh impact
of court procedure in criminal cases on com-
munity relations, Mediation and conciliation
between partics, (rather than adversarial adjudi-
cation with induced delay), appropriately. by the
police, by the state prosecutors and also by
courts may be a reasonable alternative. Relief to
the ordinary litigant can be substantial.

These processes are surely not appropriate for
the more serious cases but are eminently suit-
able for a range of minor cases. Minor cases
possess the component of relatively less seri-
ous dispute which becomes more appropriate
for resolution through mediation. In the more
serious cascs of crime, the offence is more
against the State and the law which belongs in a
different category altogether. In this regard, it
must be emphasized that ‘Laws Delays’ is more
than a problem of workload. The problem in
*Laws Delays’ is structural and systemic. So-
lutions are therefore not easy. There 1s no doubt
that a serious and concerted effort should be
made by the judiciary, the legal profession, law
enforcement officers and concerned members
of civil society in regard to restructuring the le-
gal/judicial process in order to address this vexed
problem.

(Footnofes)
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‘Law’s Delays’

: Some Further

Perspectives....

Introduction

The article, " ‘Laws Delays’: Some Perspec-
tives,” by retired Inspector General of Police,
Frank de Silva is illuminating in many respects
and deserves careful reading. Though one may

join issue with him regarding his concluding

comments concerning the relevance of media-
tion to the criminal process, the analysis con-
tributes a great deal to the understanding of the
problem,

The most important aspect of this analysis is
the assertion by Mr., de Silva that delays are not

just a matter of resources, but rather a matter

arising out of structural causes; thus his com-
ment that “1t must be emphasized that laws de-
lays is more than a problem of workload. The
problem in ‘laws delays’ is structural and sys-
temic.” By saying this, Mr. Silva has gonc far
beyond the normal statements about laws de-
lays which arc attributed mainly to workload

Basil Fernando *
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and limitations in resources.

Attributing delays to workload and limited re-
sources is a factor that Supreme Court and Ap-
peals Court judges often mention in their cer-
emonial speeches. Inadequate court houses,
judges and financial resources of the courts and
facilities are thus deemed to be the most im-
portant aspects affecting court delays. The
Report of the Committee Appointed to Recom-
mend Amendments to the Practice and Proce-
dure in Investigations and Courts headed by
former Solicitor General, (present Attorney
General) C.R. de Silva on behalf of the Minis-
try of Justice in 2004 approached the problem
of delay, mainly from the point of view of the
limited resources of the courts, the limited
number of prosccutors (attached to the Attor-
ney General’s Department) and the limited ca-
pacity of the policing system. However, in re-
ality even the limitations caused by resource
allocations are due to unresolved structural and
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systemic problems. For many reasons these
systemic and structural problems are not even
being discussed seriously. let alone being ad-
dressed.

Private Interests vs the Public Interest

Mr. de Silva mentions many systemic prob-
lems. Among these are various conflicts ol in-
terest, for example public and private interests,
such as those of lawyers and courts. The short
sitting times of courts, for example, most
courts do not sit after 12:00 or 1:00pm, is of-
ten a result of court adjournments due to law-
vers seeking postponements. This is an issue
that the Asian Human Rights Commission has
also taken up many times and we have observed
that speedy justice can only be ensured if the
courts sit for the full duration of the official
working hours. However, the reason for such
postponements need not be conceived purely
as private interests of the lawyers being pitted
against the public interest as (theoretically)
upheld by the judges. The conflict between
private lawyers and the court is a problem that
exists in all countries. In many jurisdictions,
this is not accepted as a factor for the causing
of delays, as proper guidelines have been de-
veloped and implemented by the courts for their
proper functioning and no one is allowed to
obstruct the judicial process. It is the function
of courts to balance various interests and not
to allow any party to undermine the adminis-
tration of justice. It is the duty of the higher
courts to give the necessary guidelines to all
courts and to supervise their implementation.

This concept of command responsibility ap-
plies particularly to the Supreme Court. If courts
fail to sit for the length of ofTicial working hours,
this is a serious disciplinary issue and it is the
Judicial Service Commission (headed by the
Chief Justice and two superior court justices),
which is empowered to deal with that issue. If
those who command authority fail to carry out
their obligations, that is a fundamental, struc-
tural and systemic issue. I am unaware of any
inquiry or study examining the failure of the
Judicial Service Commission to ensure that all
courts sit during official working hours. The
core issue of delays is time. If the time given
for sittings of court is not utilized, is not an is-
sue of resource limitations but one of discipline.

A further aspect relating to privatle interests
is that it is not only the lawyers who obstruct
the proper functioning by secking dates etc.
The Committee headed by former Solicitor Gen-
eral CR de Silva identified that one of the major
causes of delays in criminal cases was the fail-
ure of the police to attend courts. The Com-
mittee proceeded to make recommendations in
regard to the drafting of regulations and the
education of judges to take firm action against
police officers who refuse to attend court when
duty requires them to do so. The relevant ex-
cerpt thus is, as follows;
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1.2. a); *Compulsory attendance: The Com-

mittee recognises the need to introduce admin-
istrative measures requiring Police Officers to
attend Court on a compulsory basis, in view of
the frequency with which Police Officers ob-
tain leave and abstain from Court sittings, sight-
ing inappropriate grounds, which has been ob-
served to result in unnecessary disruption of
Court proceedings in the recent past.’

This phenomenon of the police virtually de-
fying the authority of courts was evidenced
from 1971 when protection of ‘security con-
cerns” were perceived to override every other
concern, including the obligations of police of-
ficers to attend legal proceedings. The result
was that police officers who (for reasons of
their own), did not wish to attend court made
use of the perennial excuse of ‘having to at-
tend to serious matters.” Thus we see that the
authority of the court system suffered greatly
due to the acceptance of this practice. In re-
cent times, ostensible concern for protection
of national security has undermined concern
for implementation of the rule of law. Among
the most important structural questions that af-
fect the court system is the undermining of the
importance of the legal process and the inde-
pendence of the institution of the judiciary.
These are concerns that should receive the high-
est priority for attention.

‘Laws Delays’ as Judicial Corruption

Mr. Silva’s article also makes many valuable
points in regard to the element of corruption in
the present phenomenon of *laws delays.” Such
frank criticism should receive foremost atten-
tion as this aspect affecting justice has not been
discussed adequately. In all areas of criminal
investigation and prosecution today, corruption
plays a vital role. Often one of the very promi-
nent reasons for torture is the fact that the po-
lice allow the actual criminals to escape and
seek to put the blame for the crime on inno-
cent people by creating a ‘substitute accused’
in place of those who have been allowed to
escape. Many cases have come to public no-
tice such as the case of Gerard Perera, who
became a victim of this process when the po-
lice were investigating a triple murder.

In the course of looking for the perpetrator,
the police ended up in arresting Mr. Perera and
assaulted him to the extent that he suffered re-
nal failure. Later on, while secking justice be-
fore the High Court, he was assassinated. That
is the extent to which the process now suflers
from the infiltration of corruption into the sys-
tem. No justice system can function if the ba-
sic structural issue of corruption is not pur-
sued and resolved. If corruption supersedes the
question of justice then there is no other solu-
tion to deal with that 1ssue except by [orsaking
the justice system and resorting to extra legal
means of combating injustice.

If those who
command authority
fail to carry out
their obligations,
that is a fundamen-
tal, structural and
systemic issue. 1
am unaware of any
inquiry or study
examining the
failure of the
Judicial Service
Commission to
ensure that all
courts sit during
official working

hours.
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We see today the

manifestation of

two strategies to
deal with crime.
One is the practice
of mediation and
settlement dealing
with lesser crimes,
while the other
commonly evi-
denced phenom-
enon is extrajudi-
cial punishment
that is meted out in
response to greater

crimes.

The Relevance of Mediation to
Discussions on Crime Control
The possibility of mediation or settlement of
criminal cases (rather than by taking these cases
coming to court for trial) is however, that as-
pect of Mr. de Silva's analysis that I differ from,
Advocating such a remedial measure begs the
very question that he himself has very legiti-
mately raised; thus, if corruption is so rampant
then the encouragement of mediation and settle-
ment can only contribute to greater corruption.
It must be stressed that greater power being
given to the police in the area of disputes must
be discouraged in the absence of a substantive
overhaul of the current policing system. In the
present context, such power would only con-
tribute to greater manipulation towards personal
enrichment of corrupt police officers, rather
than contribute towards the public interest. The
recent family massacre at Delgoda and events
thereafter starkly illustrate the dilemma of a
community which has completely lost faith in
the commonly accepted forms of law enforce-
ment and dispute resolution. Indeed, what we
see now is that the community fears the in-
volvement of the police due to the fact that such
involvement often leads o problems between
parties inter se, being transformed into prob-
lems that are related to the deeper and more
pervasive forms of corruption within society
and the policing system itself.

A serious response to the questions raised by
Mr. de Silva's article would be better framed
by an extensive examination of the structural
and systemic problems affecting the criminal
Jjustice system and by encouraging an open
debate in this regard. Such frank discussions
have not yet taken place in the public sphere
though they form the common core of private
discussions in Sri Lanka with enormous frus-
tration being expressed by people from all walks
of life.

The Relevance of the ‘Malimath Com-
mittee’ Deliberations to Sri Lanka

In India, the question of mediation, in the con-
text of the criminal justice system, was dis-
cussed when the now infamous Malimath Com-
mittee report was introduced under the former
BJP government. The crux of the Malimath
Committee recommendations was to reduce
criminal cases to civil disputes and pave the
way for various types of mediations and settle-
ments instead of criminal trials, This Commit-
tee went so far as to suggest that burden of
proof in criminal trial should be on balance of
probability rather than proof beyond reason-
able doubt. The Committee members also called
for the negation of basic principles of criminal
law such as the presumption of innocence and
the right to silence. The Committee’s recom-
mendations were shelved due to massive inter-
national and internal protests. However, therc
have been many attempts to bring these same
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recommendations through the ‘back door’
thereafter. Treating crimes as purely private
disputes is not uncommon. The practice of
accepting blood money for “private’ crimes in
the Saudi Arabian legal system was developed
conceptually on this same rationale, If the per-
son who has suffered the loss due to the crime
is paid by the accused, he/she may forgive the
accused and thereafter the State has no right
to deal with the issue. Consequently, the pow-
erful become advantaged in such a system while
the poor suffer punishment because they have
no capacity to pay.

However, such systems create extremely ter-
rible punishments as a necessary deterrent,
Public beheadings in Saudi Arabia are com-
monly the manner in which crimes are dealt
with within that system. A somewhat similar
phenomenon is now taking place in many South
Asian countries including Sri Lanka. A recent
publication of a picture in an Indian television
channel of a sub inspector in Bihar, seated on a
motorbike dragging an alleged criminal along
the road who was chained to the bike is one
good illustration. He was trying to demonstrate
to the people as to how justice is being done. A
similar tendency has developed in allowing
those identified by the police as hard core crimi-
nals to be extra judicially executed. In India,
this phenomenon is known as encounter kill-
ings and in Sri Lanka. we sec similar occur-
rences when criminals who are in the custody
of the police allegedly try to harm policemen
by trying to throw grenades or by other means
consequent to which they are disposed of.
Hundreds of such instances have been reported
in recent times. In such a situation, the caus-
ing of forced disappearances of arrested per-
sons, by their very custodians, is considered
as a legitimate form of punishment.

We see today the manifestation of two strat-
egies to deal with crime. One is the practice of
mediation and settlement dealing with lesser
crimes, while the other commonly cvidenced
phenomenon is extrajudicial punishment that is
meted out in response to greater crimes. The
result of both practices is to displace the due
process of law and the notion of a reasoned
process of criminal justice. What is lost along
the way is a rational approach to deal with
crime. In the past, such rational approaches
were developed, not due to any sympathy di-
rected towards criminals but due to the
acknowledgement that the manner that a soci-
cty deals with criminals has a profound impact
on society itsclf. By defining certain acts as
crimes, society recognises certain types of
moral behaviour as a necessary pre-condition
for its existence. While morality defines kill-
ings as being wrong, the law makes murder a
serious crime. By means of criminalising cer-
tain activities, society was taught to avoid cer-
tain types of conduct as this conduct was
deemed harmful to society. It is this
acknowledgement that acts as a deterrent to
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the society together. When such a reasoning
process is abandoned, the fabric of socicty it-
self is affected and societal collapse takes place.
The demonstration of such a collapse is quite
visible in Sri Lanka in crimes such as abduc-
tions for money and killing of families purely
over land disputes as what happened in Delgoda.

When due process fails, the system of polic-
ing fails, as does the system of prosecutions
and the judiciary. The crux of ‘laws delays’ is
that it results in destroying the capacity of the
society to maintain due process as the only pos-
sible mechanism of dealing with crime. Per-
haps the surest mechanism to deal with struc-
tural and systemic problems of ‘laws delays’
1s through the development of an effective cor-
ruption control agency with similar powers and
organisational structure as the Independent
Commission against Corruption in Hong Kong.
This corruption control agency 1s structured
completely outside all government departments
including that of the police. The professionals
attached to the department work solely for the
department and have no affiliation at all to any
other department, Besides investigations and
prosecutions, the agency also conducts exten-
sive education for the prevention of corrup-
tion. On the issue of corruption, there is no
compromise and there is no mediation. It is a
serious crime and it is dealt with in that way.
As a part of the elimination of corruption within
society, corruption is also eliminated from the
sphere of the administration of justice. Speed
is an integral part of the efficiency of the ad-
ministration of justice.

Contextual Problems Concerning Crime
Prevention and ‘Laws Delays’

Some time back, the Asian Human Rights
Commission put forward a policy paper on
crime prevention and policing in Sri Lanka'
aspects of which are as follows,

Firstly, the police-criminal nexus is not only
a reason for the increase in crime but also an
encouragement to crime. The assassination of
Colombo High Court judge, Sarath Ambepitiya
disclosed the extremely close cooperation be-
tween some high ranking police officers and
drug dealers; this is only a manifestation of a
larger phenomenon that is wide-spread
throughout the country. The criminal-police link
has become deeply entrenched within the last
thirty years. Today, this link has negatively af-
fected the system of investigations into crime
and in particular the administration of criminal
justice. Above all, this nexus endangers the lives
of investigators and witnesses. It also remains
the source of an enormous extent of malprac-
tice that defeats the purpose of fair trial such
as tampering with statements made to the po-
lice and even the destruction of material evi-
dence. As long as the people witness such a
strong link between the police and criminal el-
ements, they will not come forward to cooper-
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ate with the state agencies, even though they
themselves may suffer a great deal due to crime.
At present, people who become victims of
crime once, suffer the second time the mo-
ment they begin to complain about the crime.
Complaining about crimes can lead indeed to
serious physical harm or assassination. Today,
the lodging and pursuing of complaints against
criminals has become a perilous lence against
persons and property. State sponsored violence
has spread into all parts of the country and
claimed tens of thousands of lives. The basic
fabric of the rule of law operating through the
police, the prosecution system (Attorney
General’s Department) and the judiciary has
collapsed. There is no attempt to restore the
legal fabric of Sri Lankan socicty and to revi-
talize the functioning of the system of the ad-
ministration of justice.

In the first instance, the policing system (as
it supposed to exist in terms of the law) does
not exist in Sri Lanka. Instead, a parallel sys-
tem has emerged in which extremely lawless
clements in the police and criminal elements,
mostly engaged in lucrative criminal activitics
such as drug dealing, illicit liquor and illegal
forms of businesses, have combined to sub-
vert the very foundation of a policing system
functioning within the framework of the rule
of law. Other institutions have been rendered
powerless as a result of this extensive police-
crime nexus. For example, the Department of
the Attorney General, which is also the chief
prosecuting department in Sri Lanka is at the
mercy of the police in that, if the police fail to
conduct criminal investigations, as they do most
of the time, this department is powerless to do
anything. The Attorney General's department
then says, “we cannot prosccute as we have
no evidence.” In turn, the judicial system is
powerless when the policing and prosecution
systems are powerless. The police are able to
subvert the entire process of justice by allow-
ing the witness to be intimidated. Once the
witnesses are intimidated, they do not attend
court sittings or when they do attend, they deny
previous statements. This they do in order to
save their lives from criminal elements. Such
witnesses are fully aware that the police can-
not and will not protect them. Thus, the entire
justice framework is in a state of serious cri-
sis.

‘Laws Delays’ and the Legal Process

There is no doubt that the major defect of the
justice system that contributes to the increase
in crime is the delay in the administration of jus-
tice. With regard to crime, the investigations take
too long and the reason often given is that there
are insufficient qualified investigators and that
the necessary equipment such as fingerprint ex-
amination facilitics, communication facilities,
transport facilities and education and training fa-
cilities are lacking. However, actual interest in
crime prevention does not exist as a concrete
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Meanwhlle the

heavy workload in

the courts creates
long delays in
adjudication. These
delays result in the
negation of the
process of adjudi-
cation. People tend
to settle their
disputes in other
ways than through
the legal process
such as by the
assassination of
opponents or
severe intimida-
tion, causing
weaker parties to
abandon their
claims regardless
of how legitimate
such claims might
be.

objective [01 many police officers or for pros-
ecutors. There is another group that suffers from
a sense of [utility which affects the administra-
tion of justice. Those are the lawvers. A large
section of lawyers have given up the practice of
criminal law. They have realised that to survive
in that practice you need to evolve corrupt prac-
tices. Meanwhile, the heavy workload in the
courts creates long delays in adjudication. These
delays result in the negation of the process of
adjudication. People tend to setile their disputes
in other ways than through the legal process such
as by the assassination of opponents or severe
intimidation, causing weaker parties to abandon
their claims regardless of how legitimate such
claims might be.

Conclusion - Inquiry into Short-Term and
Long-Term Programmes to Control Crime

There are two major questions that need to
be dealt with immediately if crime is to be con-
trolled in Sri Lanka.

a. Substantively address the issue of the po-
lice and criminal nexus. Without this first
step there is no real possibility of com-
bating crime;

b. Introduce a comprehensive witness pro-
tection law and provide a witness pro-
tection authority that could, in fact, pro-
vide witnesses with effective protection
so that they could participate in the judi-
clal process without fear;

. Take steps to reduce delays in adjudica-
tion so that the process of every single
casc will happen within a time period that
can be rationally accepted.

‘Laws Delays’

Taking the

Debate Further

The Debate.

The question as to whether ‘Laws Delays” is
a matter of resources and overload or whether
it is systemic and structural requires further dis-
cussion. Further perspectives have been ad-
vanced by Mr. Basil Fernando (Mr. BF) of the
Asian Human Rights Commission, in response
to ‘Perspectives on ‘Laws Delays’. an article
submitted by me and published in the Law and
Society Trust Review, Volume 17, Issue 236
June 2007. [ am gratelul for the observations of
Mr. BF which in the main, amplifies the points
made by me. The thrust of my article was that
the matter of law’s delays needs to be seen in its
correct perspective: that this problem is in es-
sence, a systemic and structural problem. This
view is acknowledged by Mr. BF. Such manner
of analysis on this subject has not been appar-
ent previously. ‘Laws Delays’ has been the sub-
ject of inquiry instituted at high levels of admin-
istration, over the years. These inquiries have
been projected only from one perspective. Mr.
BF commends a further perspective on this vexed
question [or examination. The purpose of this
article is to add clarification to the issues arising
and open the subject for further debate.

Mr. BF suggests an “extensive examination of
the structural and systemic problems affecting
the criminal justice system and to encourage an
open debate in this regard’. The question also
arises as to who is to conduct such inquiry on
these lines. This may point to the structural
nature of the problem. Since many agencies in
the criminal justice system relale in some way
to the problem, identifying an authority for in-
quiry which is sufficiently adequate to cope with

the \pen,trum of the system will present the first

Frank de Silva *

problem. Past experience in regard to Boards
of Inquiry on this question reflect that particu-
lar dimension to the problem. as emanating from
the very composition of the Board itsell. Such
Boards adopt one perspective only.

One example is the most recently instituted
Committee of Inquiry, in 2006, under the Chair-
manship of Hon. Justice A.R.N. Fernando. Ex-
amination of the interim and final Report of this
Committee submitted to the Ministry of Justice
required to ‘identify ways to minimize delays in
the administration of justice” makes it clear that
structural and systemic aspects of ‘Laws De-
lays’ found no place in the conventional frame-
work. There was no analysis of aspects be-
yond the workload that agitated their concern.
The crux of the problem therefore remains yet,
undisturbed.

Systemic Problems.

Systemic problem afflict the integrity of the
system in place for the administration of crimi-
nal justice. These problems arise from within
the system as discussed below.

Private Interests v Public Interests

The interplay of contending interests within
the system illustrates much of the problem of
‘Laws Delays.” ‘Law’s Delays’ arises, in the
main, through a conflict of interests, public and
private, which vitiate the workings of the sys-
tem. On this point however, there is dissent. In
the view of Mr. BF, the conflict between private
lawyers and the court is a problem that exists in
all countries. In many jurisdictions, he says, this
is not accepted as a factor for the causing of
delays as proper ngldelmcs have been dev L|Up(,d
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and implemented by the courts for their proper

functioning and no one is allowed to obstruct
the judicial process. It 1s the function of courts,
Mr. BF states. to balance various interests and
not to allow any party to deleat the administra-
tion of justice. It is the duty of the higher courts
to give the necessary guidelines to all courts and
to supervise their implementation. The critical
point is then the balance between the conflict-
ing interests. Balancing of contending interests
is the task of courts.

In the other view now offered, it is maintained
that the task of balancing interests may have se-
riously failed if postponement of cases due to
conflict of interests is the order of the day. Due
processing in the administration of the criminal
law is undermined by delaying postponements.
Law and order and control of crime cannot be
the primary objective of the judicial exercise
which is so desultory. Manocuvere and manipu-
lation of process for delay, through postpone-
ment of decision and conviction, plagues the
whole system. The contending interests play
out their energies. The balance of interests 1s
upset in the dysfunction within the system
brought on from within. Private interests then
overwhelm the process. Public interests may
have yielded to the compulsions of private in-
terests, or even may have abdicated the required
task. Guidelines for the functioning of courts
are not absent. However, they are not practiced.
Comparison with many foreign jurisdictions may
be inapposite, il the reality here is different. The
alternate view of systemic problems recognizes
that there are notable exceptions, in the local
scene, by judges who do not countenance de-
lay. Before these few judges, ‘postponement’,
such as it is termed, was hardly tolerated. Such
exceplions are rare. Such judges are unpopu-
lar. These exceptions prove the rule, that delay
is the order of the day. Postponement is, con-
versely, popular, taken much for granted. It is
not clear as to how much of this situation ob-
tains in other jurisdictions, neither is it clear as
to how effective are the guidelines to contain
this problem. This view bears examination; how
far do privale interests prevail over the public
interest in those systems?

The extent to which private interests of law-
yers prevails over the process might be tested
against the guidelines for the role of lawyers,
amongst others, set out in the case of Rondel v.
Worsley [1969 | AC 191]. The Court held that a
“barrister is acting as an officer of the court, to
see justice done, and is not merely acting in his
client’s interests alone’. Where ‘Laws Delays’
and postponements are the prevailing order, a law-
yer, induced by private interests, can hardly be
an ‘officer of court, to sce justice done’. The
problem of “postponement’ is worse compounded
by the monetary incentive [rom fees paid despite
postponement. There is no means for refund of
fees paid for dates of postponement. Guidelines
may have their differential effect in foreign juris-
dictions from those in the country.

Working hours.

Courts in this country adopt limited working
hours. Comparatively there may again be some
difference in the working hours, here from those
abroad. Mr. BF acknowledges the problem
stemming from limited working hours and com-
ments, ‘I am unaware of any inquiry or study
examining the failure of the Judicial Service Com-
mission to ensure that all courts sit during offi-
cial working hours. The core issuc of delays is
time. If the time given for sittings of court is
not utilised that is not an issue of resource limi-
tations but an issue of discipline’.

The matter of shortened working hours was
mentioned before a Parliamentary Select Com-
mittee inquiring into the problem of law and or-
der. The Secretary to the Ministry of Justice
answered that a circular had been issued to re-
quire Judges to sit through the official working
hours. The tenor of these instructions makes
evident that the problem is one of discipline, as
Mr. BF observes. The issue of a circular is also
an indictment on the administrators of a system
for justice. Shortened working hours, however,
are not simply a matter of discipline. They are
more as they serve private interests, inducing
postponement and delay and reward. Postpone-
ments and short hours feed each other in sym-
biotic association giving the arrangement a sys-
temic dimension. Short working hours in courts
is then a systemic problem, as it is onc of disci-
pline.

Police Attendance

Failure of Police to attend courts as a cause
for ‘Laws Delays’ is prominently evidenced. Mr.
BF endorses the findings of a Committee of In-
quiry. that police attendance in courts has been
lax. The findings were of a Committee headed
by former Solicitor General CR de Silva (cur-
rently Attorney General) which identified that
‘one of the major causes of delays in criminal
cascs was the failure of the police to attend
courts’. The relevant excerptis, as follows: 1.2.
a); ‘Compulsory attendance: The Committee
recognises the need to introduce administrative
measures requiring Police Officers to attend
Court on a compulsory basis, in view of the fre-
quency with which Police Officers obtain leave
and abstain from Court sittings, sighting inap-
propriate grounds. which has been observed to
result in unnecessary disruption of Court pro-
ceedings in the recent past.’

Failure on the part of the Police is identified as
one of the major problems at this official inquiry.
No reference is made by the Committee to law-
vers who in like manner, obstruct the course of

justice. Else by inference, the negative effect

of the action of lawyers, il at all, is less than
major compared to the remiss of the Police. The
different assessment of the Committee, of the
contribution of the Police and of the lawyers,
whether it was on the basis of evidence or sta-
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tistics, is not clear. The basis would make for
competent determination by the Committee. The
absence of the evidence and basis in the Com-
mittee findings would make such a balanced
consideration questionable.

On the other hand the projection of the find-
ings by the former Solicitor General (now AG)
from just one angle may be calculated, to cast
aside other problems for consideration. That
viewpoint of the Committee may have been im-
pelled to deflect from the systemic and struc-
tural problems which attend law’s delay. De-
flection 1s oft times strategic.

Probing this matter further, puts in issue other
considerations. In point of fact. this finding
that failure on the part of the Police was one of
the major causes of law’s delays is greatly ex-
aggerated. Such may have been true at certain
times, in “the recent past’ due to high security
problems, as thc Committee has observed.
Failure to asses the evidential and statistical
basis of police absence being a major problem
goes to the competence of that finding.

The competence of the Committee’s finding
is questionable for yet another reason. There
is no mention by the Committee of the matter
of affidavit evidence which the Police might
tender to court without personal attendance.
The relevance of this legal procedure to court
proceedings to avoid delay has not been con-
sidered by the Committee. It appears, in fact,
that the provision for affidavit evidence of po-
lice officers has gone into desuetude. The fail-
ure of the Commiltee to advert to this point
reflects the two aspects to the problem set out,
one systemic and the other structural. The
structural aspect will be discussed presently.
The systemic aspect is posed through the ques-
tion; why are these affidavit evidence provi-
sions are not availed of by court? There is no
indication that the court called for such evi-
dence, even by notice of court. Neither is it
mentioned that the police failed or defaulted to
tender evidence by affidavit. Court practice
has made these provisions for affidavit evidence,
inoperative. Lawyers would not move for these
affidavits. Plainly, these legal provisions to
avold delay have lapsed in effect; lapsed within
the court process. Failure in this respect is
therefore a systemic problem.

The Committee might have considered yet an-
other aspect to the question of failure to attend
court and delay. Delaying tactics, previously,
were indulged by one party, within limits, Their
ultimate result was not assured. The position
is different with the amendment to the Crimi-
nal Procedure Code in 1995. This amendment
gives the elfect of an acquittal to a second dis-
charge. Delay can now be contrived, to work
towards an acquittal through a first and sec-
ond discharge. Discharges are ordered mainly
by reason of lapse of much time. Prolongation
of the case over a few years and through many

postponements, together with the absence of
the prosecuting officer at some subsequent date,
for reasons inappropriate or other, makes the
ground ideal to move for discharge. Enacting
the scene for delay can now be in concert, the
defence is collusion with the prosecution!

Delault in attendance is now evenly distrib-
uted, and alternatively, between the prosecu-
tion and the defence in collusion to make for
postponement. This is not the general prac-
tice, but it does happen. The Magistrate is pre-
empted in his decision; carlier he had control.
Prior to that amendment then, collusion between
the two was not feasible, Whatever the rea-
sons for this amendment, the result is that these
new provisions provide the space for systemic
manipulation. This does not make for good
law. When this matter was queried, the an-
swer was that it was intended to stem police
lethargy. Through manocuvre, systemic ‘Laws
Delays’ gain a further boost. There are many
other devious practices, of an artful nature,
cnacted through court proceedings. These are
similarly calculated but cannot be narrated
within the scope of this article. These prac-
tices are hardly mentioned in open debate. Re-
miss on the part of the Police is however men-
tioned with little inhibition. The finding that
non-attendance by Police in courts was the
major problem in ‘Laws Delays’ is, in the light
of all this background, lacks depth of inquiry.
Competence is unlikely the problem. The one
sided lindings of the Committee reflects instead
the limitations of the structural framework
within which issues were framed.

Law and order and control of crime

The problem of ‘Laws Delays’ so contrived
cannot have as its purpose, the objective of
crime control, of law and order. Their cumu-
lative effect has a negative effect on law and
order and control of crime. Expeditious pun-
ishment for offences is essential for control of
crime. Desultory and dilatory action brings the
opposite effect, even of encouraging crime.
Impunity for crime is the evident experience
of the public through such indeterminate ac-
tion. Delay and postponement are calculated
cxpedients freely deployed in every day court
proceedings. Delay is tactical. The strategy
behind such manceuvres is to wear down the
participants over a long duration of the case,
after which some indecisive result can be
brought on. The purpose in delay is very much
achieved. Thus, the low rate of convictions,
the high rate of cases ‘otherwise disposed of”,
and even the low rate of acquittals, bear testi-
mony to the irregular process in court proceed-
ings. There are other reasons for these results,
no doubt,

But this systemic nature of the problem in
‘Laws Delays’ is the principal reason for these
untoward results. Wearing down and attrition
of the parties to litigation are the sure reason
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for these irregular practices. Such processes
have other consequences. One is that this
makes for the reluctance of witnesses to come
before court. Animosity and acrimony between
the contesting litigants are yet other conse-
quence. These divisions involve their families
and their community. The problem of acrimony
is not just from delay, but of delay with con-
siderable expense of money and time. The
court proceedings have an abrasive because of
the expense incurred. Disrupted relationships,
spilling over generations by result of a single
case so conducted, are again another clear re-
sult of the systemic problem from ‘Laws De-
lays.” Resort to extra-judicial means of aveng-
ing their hurt is not extraordinary; they are a
direct reflection on the ineffectiveness of the
system. In this sense the term ‘Laws Delays’
is perhaps a euphemism covering many other
sins but better suitable for official usc.

Corruption

Corruption is freely arraigned against the Po-
lice, in the context of discussion on ‘Laws De-
lays®. Allegations of corruption are not voiced
against other agencies of the criminal justice
system. But corruption connotes abuse of
power and process, apart from simple bribery.
The problem of corruption is then wide enough
to catch up with all agencies of the criminal
justice system. ‘Laws Delays’ is the cumula-
tive effect of abuse of power, abuse of pro-
cess and of position which attends all agencies
of the criminal justice system. In that sense
the problem is systemic. ‘Laws Delays’ is in
essence, abuse of process. This statement
bears repetition. Corruptive abuse of process
is systemic. Trading accusations across the
lines by different actors bears a structural di-
mension. The process of administration of
criminal justice carries, in this analysis, neither
the clarity nor the integrity of due process. To
the extent of the validity of the adverse obser-
vations made above, the criminal process is
much of a muddle; the flow is uncertain. The
result is a mélée of exigencies. These do not
make for control of crime or for law and or-
der. Where systemic problems, of the nature
identified above, attend the administration of
criminal justice, it is idle to speak of overload
as the reason for ‘Law’s Delay’. The fact that,
despite these systemic realities, resources and
overload are freely adduced in explanation,
would point to the structural aspects to the
problem.

Structural problems

The second point relates to the structural as-
pect of the problem of *Laws Delays’. Mr. BF
draws attention to the mass killings at Delgoda.
That incident reflects badly on the operation of
law and order. There are other such incidents
of concern at Avissawella, Pinwatte,
Navagamuwa and clsewhere. These are recent
instances which provoke comments relating to

a state of lawlessness, of a collapse of the sys-
tem. Foreign media too carried these disturb-
ing comments. In this context, Mr. BF urges
‘an extensive examination of the systemic and
structural problems affecting the criminal jus-
tice system’. The collapse is of the criminal
justice system. The collapse is structural if
the system does not work as a whole to achieve
the objective of crime control. The framework
of the system is dismantled with disparate in-
fluences pulling its coherence apart. The state
of lawlessness is engendered through the fail-
ure of the system. This subject surely requires
an extensive inquiry, not possible within the
scope of this article. Only a few observations
can be made here to indicate the structural fea-
tures underlying the problem.

Structural faults.

The collapse is of the criminal justice sys-
tem, one instituted at much public expense to
deal with these problems. The system com-
prises all the agencies instituted within the sys-
tem, the Police, the State Prosecution, the
Courts and the Correctional Services, which
in the eyes of the community need to work to-
wards a common objective, the objective of law
and order and control of crime. Where the com-
mon objective of these instituted agencies fails
in the eyes of the community, the public are
dismayed. Failure in the system to muster the
combined effort of all agencies working to that
common objective prompts the consideration
that the agencies work at cross purposes.
Structural faults can cleave through the cohe-
sion of the system. The vitality in the system
is drained away through the cracks in the pro-

‘cess. Resort to other means 1s inevitable when

the instituted system for law and order does
not deliver. The criminal justice system, itself,
takes no responsibility. Some criticism is lev-
eled against the Police. Little is said of the other
agencies. In fact criticism follows the lines of
the structural faults in the system. Thus “Laws
Delays’, as a sign of collapse is seen differ-
ently from either side of the divide. Flaws in
reportage of findings reflect these structural
[aults.

Mediation

The proposition for mediation in less serious
criminal cases goes to the structural root of
the problem of ‘Laws Delays.” For this rea-
son, the proposal has notl met with favour.
Opposition to police mediation comes from one
side of the divide. The opposing reasons are
revealing. Thus Mr. BF says: *Advocating such
a remedial measure begs the very question that
he himself has very legitimately raised; thus, if
corruption is so rampant then the encourage-
ment of mediation and settlement can only con-
tribute to greater corruption. It must be stressed
that greater powers being given to the police in
the area of disputes must be discouraged in the
absence of a substantive overhaul of the cur-
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Therefore ‘Laws
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cannot be denied to
the people. Consti-
tutionally and in
commonsense
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aright to justice.

rent policing system’. Corruption is the stated
reason that confronts the proposal, in this view.
Posited thus, that view may not have considered
that mediation is essentially based on consent of
the two parties. Only on the basis of free con-
sent can a mediated settlement take cffect. Con-
sensual mediation has considerable effect on the
parties and on the community which is witness
to the settlement. Such process would make for
law and order which the instituted system fails to
achieve. Assuming. yet, that the settlement was
through coercion induced by corruption this
would be known to the parties and to the com-
munity. The police cannot repeat such question-
able exercise. the parties and the community will
not accede to the police mediating initiative there-
after.

Opposition to the proposal for police mediation
equally fails to consider that the same corruption
would attend the regular statutory process for
dealing with crime. The proposal for Police me-
diation is not only by Police directly but also
through enlistment of village elders, even on a
voluntary basis, to assist the Police. Prospect
for corruption will surely be less then. The whole
process of mediating in minor crime, outside the
laid down criminal procedure, would thus have a
cathartic effect on all concerned. Their benefi-
cial effect is also on the courts which will be
relieved somewhat of the overload to utilize the
time to deal with the serious cases through the
formal process. Mediation at the instance of
Police is then an eminently commendable propo-
sition. But opposition is firm. The only losers
are the lawyers. Opposition springs from that
source, standing on one side of the structural di-
vide. Private interests arc at stake on that side.
The proposition is not only for mediation by the
Police, but also for mediation by the State Pros-
ecution and by the Courts, as appropriate and as
feasible. Opposition to mediation is structural.

Consider the history of previous efforts in this
regard. Conciliation Boards ran the gauntlet of
opposing forces for twenty years. The demise
of these conciliation cfforts was politically im-
pelled, its end brought about with a change of
government in 1977, Mediation was yet compel-
ling even thereafter, in the face of the ‘collapse’
of the system. Mediation Boards, basically the
same as before but with a different name came
in, yet against the same opposition. Opposition
to mediation by Conciliation Boards was by law-
yers. Their reason to oppose were other than the
reasons openly stated. Opposition to Concilia-
tion Boards was also by the Judiciary.

The Judiciary opposed on grounds that there
was a usurpation of judicial power by these
Boards, a power given exclusively to the Judi-
ciary. The final Supreme Court decision affirm-
ing the role of Conciliation Boards was also on a
divided basis. Forces against such process as-
serted themselves through political means which
secured the disbanding of these Boards, with a
change of government. The alignment of forces

was then clear, their impulsions latent. irrespec-
tive of reasons given. Itis significant these voices
in opposition were silent when Mediation Boards
were instituted later. In the configuration of these
latent forces, it is an upsetting thought that Po-
lice Mediation should intrude into the scene. Op-
position can be from the very same sources and
for the very same reasons, as before. Reasons
given now can be different, and perceived cor-
ruption of Police could yet echo that call in oppo-
sition in the present context.

Recently however some balance to the popular
conception of corruption from one side is restored.
No arm or organ of government has escaped.
For current purposes, all agencies of the criminal

Justice system are indicted, (none absolved), on

the charge of corruption. Random surveys seri-
ously question the integrity of the criminal justice
system. The quantum and effect of corruption
may be debatable, but in perspective, corruption
within the criminal justice system may be insig-
nificant compared with the revelations of the
COPE Report in Sri Lanka recently. All this needs
to be stated to bring within due focus the matter
of perceived corruption on the part of the Police
and to assess the grounds of corruption for op-
posing mediation by Police. Simply put, the prob-
lem of ‘Laws Delays’ is structural. The proposi-
tion for mediation is to supplement the structured
adjudication process for resolution of crime. Such
proposals will not be countenanced because it
goes to the radicle of the problem, the vested in-
terests.

Denial of Rights

The third point is that in that ‘Laws Delays’,
seen in its true perspective, involves rights, right
to justice. Where the problem of *Laws Delays’
is systemic and structural, the element of abuse
of power and of process 1s writ large over its
face. Corruption inheres in that abuse. ‘Laws
Delays’ projected only as a matter of resources
and overload, avoids its sinister aspect. Corrup-
tive abuse of power and position is intrinsic to
‘Laws Delays’ in its essential respect.

Therefore ‘Laws Delays’involves rights.
Rights of individuals are rights to justice, as to
other rights. The Right to justice separated from
other rights cannot be denied to the people. Con-
stitutionally and in commonsense terms, people
have aright to justice. Judicial power is the power
of the people as Article 111 of the Constitution
makes plain. Judicial power of the People is an
aspect of the Sovereignty of the People. Judicial
power of the People which does not secure the
Peoples’ right to justice is a grave denial. That
constitutional provision would be rendered nuga-
tory if the judicial system and process did not
secure the peoples’ right to justice. Denial of the
right to justice through ‘Laws Delays’, results in
the sovercign judicial power of the People be-
coming futile. Right to justice has to be secured
in the main by the Judiciary. Where the judiciary
tails to do so, violation of rights to justice is equally
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placed with the failure of the legislature and the
executive to secure rights. Where the right to
Jjusfice is not secured by the judiciary and so by
the government, citizens would seek other means
to assert rights, as discussed above. Denial of
right to justice 1s failure to secure the right to
justice. There is then violation and infringement
of rights. Duty inheres to rights, duty of who-
ever claims it and whoever secures it. Rights are
secured as much as duty is owed. Thus, failure
of duty would violate or infringe the rights of
persons. Thus corruption is in essence, denies
the duty owed. Corruption is abuse of process
by which duty owed and by which rights are se-
cured. Abuse of process fails such a duty and is
in violation of rights. Failure of duty through
corruptive abuse of process makes violation of
rights graver. Lethargy and inefficiency may not
be corruptive with intent to abuse. These do not
involve rights. Bribery and corruption are essen-
tially matters of abuse of position, abuse of power
and abuse of process. Where this abuse is for
private gain and so corruptively induced, the of-
fence is complete. Rights are then denied through
the process.

The right to justice is to be secured by the judi-
ciary on behalf of the government. Denial of the
right to justice would be at the hands of the judi-
ciary. The Judiciary acts within a mandate. But
abuse of this mandate can be the basis of denial
of right to justice. This implies an abuse of power
entrusted to judges. Abuse of power is neces-

sarily at the expense of the other, an expense tan-

tamount to violation of the right to justice. De-
lays in legal proceedings, manoeuvre through the
process, manipulation of the means, all through
devious practices are an abuse of power at the
expense of those who have the right. Such devi-
ance of process cannot have the perspective of
rights in their pursuit. ‘Laws Delays’, such as it
is, constitutes a violation and denial of rights
through abuse of power, as it is a failure of man-
date and community expectations and has there-
fore a dimension far beyond the superficial exer-
cises that have preceded to examine “Laws De-
lays.” Examination of this question has been a
periodic and much publicised exercise. The peri-
odicity of that exercise is stralegic and expedient
to allay concerns and to project, in renewed ini-
tiative, requirements for more power and re-
sources, Such projections are calibrated peri-
odically to gain some returns. Reference to sys-
temic, to structural aspects of the problems. al-
lusion to the problem of rights, can deflect the
line of calculated and periodic clearing exercises.

‘Law’s Delay” has many dimensions to the prob-
lem. In the main *Law’s Delay’ features an in-
sidious development which has grown over the
years unchecked. Future exercises inquiring into
this problem would have to take these matters
into account in order to arrive at a convincing
determination.

Retired Inspector General of Police

Further Rejoinder: Laws Delays -
The Crux of the Matter

This exchange of ideas has been very thought
provoking. This rejoinder is only for the purpose
of clarifying some issues that | have mentioned
carlier that is, the role of judges in preventing
delays and the issue of discipline. Both those is-
sues arc those of a systemic nature. A judge who
allows personal interest of lawyers or others to
override public interest is failing in his/her obliga-
tions. However professional obligations have a
meaning only within an overall context of the
state. If the state is unable to ensure that all its
power holders in various branches of the state
carry out their basic obligations, then whatever
aspect of institutional life we discuss—laws de-
lays or otherwise—will have very little meaning.

My reference to other jurisdiction was not on
the issue of other cultures but on the issuc of the
ability of a system as a whole to ensure that its
[unctionaries carryoul their basic obligations in a
satisfactory manner. Now the functionarics we
are directly speaking of when talking about laws
delays are the police. the prosccutors, lawyers,
who represent clients and judiciary and the func-

Basil Fernando *

tionaries of Ministry of Justice who are supposed
to provide the overall framework for the work-
ings of the system.

Whether these [unctionaries carry out their
obligations to an adequate degree depends on in
modern times just on one issue; that is, whether
the state has a machinery to successlully eradi-
cate corruption. My reference to other jurisdic-
tions 1s in a context of the development of ad-
equate machinery to deal satisfactorily with the
issue of corruption. The difference between Sri
Lanka and these jurisdictions is that we have not
developed such an institution as yet.

Judging from a successful model let us take
for example Hong Kong's independent commis-
sion against corruption (ICAC) and compare it
with Sri Lanka’s Commission on Bribery and Cor-
ruption. There are some stark differences. The
principle on which the ICAC was developed in
1974 was that this institution should be completely
independent from all other government institu-
tions including the police. What this simply means

‘Laws Delays’,
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The
whether there
should be media-
tion or not, should
also be placed
within this overall
problem of sys-
temic corruption. It
is true that media-
tion takes place by
consent. However,
what is consent
within an overall
corrupt system. If
the mediator has
power within the
system to intimi-
date persons and to
coerce various
types of settle-
ments on the basis
of the personal
interest of one
party, how is the
consent going to be
the decisive factor

in mediation?

is that the employees of [ICAC belong to the ICAC

only and their recruitment, promotions and disci-
plinary control are entirely is the responsibility of
the ICAC. The investigating officers or any other
officers are not taken on sccondment basis, Even
il a police officer is to be recruited to the ICAC,
then it is done so after screening and he severs all
connection with the police by joining the ICAC,

It is the ICAC that plays the key role in trying
to develop guidelines preventing every sort of
corrupt practice in both public and private insti-
tutions. When [ referred to guidelines to be drawn
and implemented to prevent ‘Laws Delays” what
1 meant was not guidelines that either the higher
judiciary or the ministry of justice developed to
deal with the issue from time to time. What 1
meant was, guidelines based on the overall ap-
proach to dealing with corruption in all institu-
tions of the state and also the private sector. The
problem of discipline of a judicial officer from
this point of view is not different from any other
public officer. The judicial officer who is negli-
gent or for any other reason allows personal in-
terest to dominate over public interest is a public
officer who violates his obligations. In that area a

Jjudicial officer should be subjected to the same

criteria like any other public officer. (The issue
of independence of the judiciary is not hampered
by this at all. In fact, it is enhanced. The freedom
from executive control and interference is not the
same as allowing a judicial officer to act negli-
gently and fail to perform his basic obligations.)

However, this type of approach of holding all
officers responsible for carrying out their obliga-
tions depends on the existence of an independent
and eflective corruption control agency. It is this
issue that is at the core of the problem of ‘Laws
Delays.” At present all parties to litigation—the
police, prosecutors, lawyers, judges and justice
department officials, act as parties in a scheme
within which effective control of corruption is
absent. This does not mean that all or most who
are involved in that process are personally cor-
rupt to an extent that there exists acceptance of
various forms of gratification. It is the system
that is corrupt in the sense it opposes efficiency
and speedy actions as required by law in order to
satisfy this or that personal interest. The system
is susceptible to be manipulated to suit the per-
sonal interest.

The question as to whether there should be
mediation or not, should also be placed within
this overall problem of systemic corruption. It is
true that mediation takes place by consent. How-
ever, what is consent within an overall corrupt
system. [f the mediator has power within the sys-
tem to intimidate persons and to coerce various
types of settlements on the basis of the personal
interest of one party, how is the consent going to
be the decisive factor in mediation? The attitudi-
nal problems of treating ‘respectable’ persons in
one way and ordinary folk in another way also
affect the behaviour of those who mediate.

To cultivate a proper relationship on the basis
of consent, both parties must be in fact be equal.
Mere equality before law is not sufficient. This
equality must exist as a practical reality. The very
fact that personal interest can be the cause of
‘Laws Delays’ means that such an equality does
not exist in fact. In all instances of delays, there
is a losing party. More often than not, the losing
party is the weaker party from the point of view
of social equality. It is that party who will also
suffer if mediation is to take place within a con-
text where the powerful still have the ability to
manipulate the mediators for their benefit. The
very argument for mediation as against the judi-
cial process 1s that the judicial process itself is
being manipulated for personal interest. Where
the judicial process is manipulated for personal
interest, is it possible that some officer in charge
of a police station or even an officer higher in
rank is not going to be influenced by personal
interest?

It is good to obtain a cross section of opinion
as to the manner in which mediation takes place
by various institutions even now. This includes
even places which are generally thought to be
more neutral like the Human Rights Commission
of Sri Lanka. Those who have gone before these
institutions with mediation powers know how
much of pressure is exerted on the weak and the
powerless sections of society. Sometimes, the
pressure takes the form of very clever argumen-
tations and manipulation, which the less educated
is unable to properly comprehend or respond to.
Often it goes far beyond this line and develops
into various threats and also postponements di-
rected towards forcing settlements. Thousands
of cases documented by human rights
organisations clearly demonstrate the types of
speech and behaviour pattern that exist in dealing
with the police with the average citizens, how-
ever polite they maybe in response to the more
influential sectors of society.

[t is true that the issue of the elimination of
corruption is not a very popular topic in Sri Lanka.
Resignation that corruption is going to stay with
us whether we like it or not, is common. If that
be that case, it is also better not to talk about
*Laws Delays.” This problem will also stay with
us till we are able to develop a type of an institu-
tion that has the independence and the capacity
to deal with every form of corruption that result
in all social evils including ‘Laws Delays.” Others
have done it. There is no reason why our efforts
should not be directed towards those ends.
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Corruption Enhances

Human Rights Violations

Kishali Pinto Jayawardena *

Text of a speech made at a seminar on ‘Corruption and Human Rights' organized by the Retired
Senior Police Officers Association in collaboration with Transparency Infernational Sri Lanka
on August 23 2007 at the SLAAS, Colombo. The other panelists were Rienzie Wijetilleke, Chair-
man Hatton National Bank, parliamentarian and Presidents’ Counsel Wijevadasa Rajapakse,
Executor Director, Transparency International Sri Lanka, J.C. Weliamuna and Director Investi-
gations, Bribery and Corruption Commission, Neville Gamage. The discussions were chaired by
retired Senior Superintendent of Police (SSP) Mr B.S.W. de Silva

Some Introductory Comments

In commencing this segment of the discussions,
let me first look at the law in terms of which an
act amounts to a corrupt act — the definition, as
we can see, is very wide;

Section 70 of the Bribery Act (as amended)
which is the relevant section applies to public of-
ficers who act with the intent or with the knowl-
edge to;

a) cause wrongful or unlawful loss to the Gov-
ernment or

b) to conler a wrongful or unlawful benefit,
favour or advantage on himself or any person

and thercby

- acls or does not act in a manner which he
or she is empowered to do by virtue of
office;

- induces any other public officer to act or
not to act in the same manner;

- uses any information coming to his‘her
knowledge or participates in the decision
making by virtue of such office,

- induces any other person to act or not to
act in such manner

Definition of Corruption and the Question
of Rights

As is evident, the question of rights does not
directly come into this provision. In contrast, other
definitions of corruption have been different, such
as the following;

“A corrupt act is an act done with an intent to
gain some advantage inconsistent with official duty
and the rights of others” Lectric law library lexi-

con

Implied Reference to Rights - My argument is
however that, even if Sri Lanka’s statutory defini-
tion of corruption does not include an express ref-
erence to rights, it does so impliedly. This is an
obviously interlinking thread; cach time that a public

officer acts with the intent or knowledge to cause
wrong or unlawful loss to any person or to confer
an unlawful benefit or favour to himselfFhersell or
any other person, {as Section 70 states) an im-
mediate infringement of rights occur. In the
first instance, the infringement occurs in relation
to that person to whom the loss is caused and in
the second instance, the infringement occurs in
relation to all the other persons who arc pushed
aside while one person or a few wrongfully ben-
efit

Application of the Definition to Practical Situ-
ations

Corruption on the part of the State

So let me now take this definition and apply it to
a few practical instances in Sri Lanka today. First
and foremost, Sri Lankans deserve to live in a cor-
ruption free society which means that the main
components of the State, that is the executive, the
legislature and the judiciary should be capable of
corruption free governance. Where does this right
to demand corruption free governance break
down? In my view, it breaks down not only in the
clear instance of any ofticer of the state accepting
money o do any act or refrain from doing any
act. Instead, the most damaging and troublesome
aspects of this breakdown comes in far more indi-
rect ways. | will take a few examples;

a) The Executive & the Legislature

(i) Where the executive and the legislature is con-
cerned, the right of voters to live in a corruption
free society would be infringed. for example, when
there is wild squandering ol public money to ac-
commodate massive numbers of Cabinet Minis-
ters and to maintain their ministries or where such
moneys are freely expended on jaunts abroad with
large delegations of ministers, their officials and
their family members;

(ii) Indeed, this right is infringed in a most di-
rect way when public resources are spent for the
benefit of the party in power, as for example, would
be the case when a direction goes out from the
executive headquarters that unutilized funds in gov-
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not mean the

ordinary example
of a judge accept-
ing bribes. To my
mind, a far more
pervasive danger is
the political corrup-
tion of the judiciary
—for example when
the outcome of a
case on a contro-
versial political

issue is dependant

not upon the

application of the

law and legal

precedent but

whether the judge
hearing the case, is
(at that current
moment in time) —
to put it somewhat
crudely, angry or
friendly with the

political executive.

ernment departments or ministries should be used
to build the party’s headquarters.

(iii) Such a direction would infringe the most
basic right of taxpayers and voters that their tax
money which swells the public coffers, should not
be used for the benefit of a particular political party
alonc. There are several judgments of the Supreme
Court, (at a time when the Court was applying
principles of law equally to a case regardless of
political pressures) to affirm that whenever public
money, public officers or public resources such
as the state media, arc used for the political propa-
ganda of the government in power, this results in
an infringement of rights

These are enly two such examples;
b) The Judiciary

Undeniably, a corrupt judiciary is far more dan-
gerous than corrupt political structures. | say this
because, at least in Sri Lanka, one expects the poli-
ticians to be corrupt. 1 am sure that this is, more
or less, the same in other countries though of
course, the level and the sophistication of such
corruption would vary. But when corruption seeps
into the judiciary, then we are ata very fragile stage
indeed. By corruption, I do not mean the ordinary
example of a judge accepting bribes. To my mind,
a far more pervasive danger 1s the political corrup-
tion of the judiciary —for example when the out-
come of a case on a controversial political issue is
dependant not upon the application of the law and
legal precedent but whether the judge hearing the
case, is (at that current moment in time) — to put it
somewhat crudely, angry or friendly with the po-
litical exceutive. Whether a ‘good” or *bad’ deci-
sion is given, what is important is that the decision
should not be influenced by political factors.

For example, even if a “good’ decision is given,
if the reason for this is judicial petulance with the
administration in power for personal or political
agendas, then the ‘goodness’ of that decision is
shorn of its positive flavour. The faith that the
people can place in a judicial administration that is
“activist’ only when it is angry with the political
establishment for reasons that have nothing to do
with the good administration of the law, is scll evi-
dently very little. This is not a brave assertion of
the concept of independent judicial supervision of
illegal executive or legislative acts but yet another
step on the ladder of the political subyersion of the
institution of the judiciary.

However, it must be said that one of the most
interesting developments during the past few years
has been the manner in which the judiciary itself
has become the centre of public debate and dis-
cussion in this country. Whereas earlier, the “poli-
tics of the judiciary” had been confined to the lec-
ture rooms and the corridors of Hulftsdorp, there
is now a transformation of these discussions to
the more spirited arcna of public debatc. Whereas
earlier, the law and the courts were thought to be
the exclusive province of the lawyer or the judge

 and the celebratpg fifnot ebly, QYeied) Mt

tery of the law” allowed comment only from legal
professionals, it is refreshing that thinkers not nec-
cssarily learned in the law, have begun to critically
look at the role and function of the law and of the

judge.

This is important for the simple rcason that, as
much as war is (oo crucial a task to be left to the
politicians, the law is also too vital a function to be
left to the lawyers and the judges, many of whom
are motivated by pure and simple self interest. Per-
chance, it cannot be left to the academics as well,
given the (general) lack of their active involvement
in the pressing challenges that confronts the law
and the judicial system today.

Corruption on the part of non-State actors

1 have discussed above, the components of the
State vis a vis the issue of corruption in the broad
context of human rights protections. But corrup-
tion can break a country’s spirit and facilitate hu-
man rights violations if ‘watchdog’ institutions such
as the media and civil society stay quiel or are, in
turn, corrupted. For example again, this country’s
independence of the judiciary would not be in such
a parlous state today if the media and Sri Lanka’s
legal professionals together with the intellectual
community had been genuinely concerned about
the importance of a well functioning judicial sys-
tem in recent years. Legal professionals in par-
ticular have drawn the condemnation of the public
for their self serving role in regard to thesc issues.
A study of letters written to the editor in the news-
papers for example would indicate the rising tide
of public anger against the legal profession in re-
gard to issues as diverse as their responsibility for
laws delays, their un-involvement in safeguarding
the independence of the judiciary and so on. From
a different perspective, we have not been able to
pass a Contempt of Court Act or a Freedom of
Information Act because there is a lack of sus-
tained interest on these 18sues.

The question of the corruption of civil society
is also close to my heart. The departure on the
part of many non governmental organizations
from upholding old values of democracy, human
rights. the rule of law and social justice to a
professionalized preoccupation with the ‘peace’
process has, in my mind, devalued the balance
that civil socicty brought earlier to these discus-
sions. We have seen the phenomenon of five star
conferences being held on issues as varied as
poverty alleviation and combating torture with
absolutely no impact on the actual vietims. My
best examples are the activists who work closely
with the people on issues of social justice and
human rights sometimes voluntarily or with just
a pittance. Their efforts are undermined by “civil
society leaders” who have no compunction to ad-
mitting their entitlement to “expatriate salaries.’
Equally, their efforts are undermined by “intellec-
tuals' whose involvement in these issues is highly
superficial and limited to pronouncements at con-
ference halls.
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Interlinking of Corruption and the Gover-

nance process

This country is a good example where financial
or political corruption has corroded the way in
which we live our lives and allow ourselves to be
governed. At each point of time, though we had
small attempts to try and return the system of gov-
ernance to a decent way of functioning, we have
had this frustrated by the politicians. What has hap-
pened to the 17" Amendment to the Constitution is
a classic illustration.

It 1s a useful question to see as to how this gen-
eral and highly applauded consensus that brought
the 17" Amendment into being, changed so much
for the negative within the relatively short space
of time from end 2001- end 2005. Did any of the
constitutional commissions set up under the 17
Amendment trespass on their legitimate spheres
of authority or act in such an aggressively inde-
pendent way so as to justify such a drastic crip-
pling of the primary constitutional provision as is
evidenced now?

In Sr1 Lanka, there were instances where the
Public Service Commission the National Police
Commission (NPC) and the HRC (Human Rights
Commission) stood their ground in response to
arbitrary directions and actions by politicians in-
cluding Ministers and the Executive Presidency.
One notable instance was the NPC’s preventing of
politically inspired transfers of police officers in
the pre clections period. However, there was no
magnificent displaying of their authority beyond a
point on the part of one or the other of these Com-
missions and certainly not a flinging down of the
gauntlet to Parliament. None of these Commissions
behaved in the manner that, for example, the In-
dian Elections Commission, under the chairman-
ship of Chief Elections commissioner T.N. Seshan,
conducted itsell. Seshan’s Commission challenged
the full limit and more of its powers, sometimes
even drawing public criticism that it was going
beyond its authority in pulling up politicians for
alleged abuse of power.

But what happened therealler was that this lim-
ited assertion of authority by these constitutional
commissions in Sri Lanka was met with dispro-
portionately harsh criticism. For example, it was
maintained by some politicians that the Inspector
General of Police (IGP) should be included within
the NPC as one of its members. This was ridicu-
lous. In the United Kingdom which has an inde-
pendent police commission, you do not have the
[GP as a member of the independent police com-
mission. Thus, as we saw, even the small amount
of activism that was attempted by the NPC at that
time was met with the strongest resistance. Thus,
it is clear that this current impasse on the part of
Sri Lanka’s politicians stemmed from a sheer rude
disregard for constitutional imperatives and an ar-
rogant asscrtion of absolute authority.

Thereafter in 2006 we had an ostensible dispute
between the parliamentarians and the JVP insisting

__ Digitized by NoAARA

that they should have the right to nominate a mem-
ber to the Constitutional Council whereas the At-
torney Greneral had unequivocally given an opinion
that the JVP should not be included in that group
that had the right to make the nomination. The
Attorney General's advice was completely disre-
garded and the JVPs insistence was used as an
excuse by parliament and the president to let the
council lapse despite the fact that five nominations
had been made and what remained was [or the
president to make the appointment, but he allowed
the CC to lapse and he made his own appoint-
ments. And we have seen since then what has hap-
pened to the Human Rights Commission, and how
absolutely ineffective it has become. There is cur-
rently a freeze on information by the HRC on hu-
man rights violations occurring in Jaffha and in
arcas of the northeast. and they have, through in-
ternal circular, stated that a complaint must be
lodged in the HRC within three months of the inci-
dent, despite the fact that the HRC Act does not
specify such a time limit, thereby clearly departing
from the criteria laid down in the Act.

We had an astounding example a year back im-
mediately after the current Commissioners were
appointed where their inquiries to the 2000 disap-
pearances coming over [rom the previous HRC
they stopped all inquiries. When they were ques-
tioned as to why they said we cannol continue
since we have to pay compensation to the victims.
Unless the government instructs us we cannot go
ahead with the inquiries. This led to a tremendous
furore and ultimately the Minister of Human Rights
was compelled very embarrassingly mind you to
issue a statement saying that the HRC could oper-
ate without instructions from him. HRC then went
back on their previous statement and said that they
will now inguire. But one has no confidence in
their inquiries.

So we see the way the commissions that were
the independent monitors of governance process
breaking down one by one. But where is the link
in all these discussions with the question of anti-
corruption? The linkage is quite clear; if the pri-
mary qualities of independence and integrity are
stripped from the so called independent moni-
tors of human rights in Sri Lanka, our anti cor-

ruption struggles come to naught. And what if

this situation continues for long that it affects
the new appointments to the Bribery and Cor-
ruption Commission? Once the term of the cur-
rent members lapse would the new members also
be directly appointed by the president, disregard-
ing the pre condition of approval by the Consti-
tutional Council? To what extent will these new
members be beholden to the political executive
who appoints them? Where does the question
of constitutionality come into all this? How can
you talk of governance when the very rulers who
are governing us, act completely without any
accountability and where the people themselves
do not call them into account as strongly as they
should?
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We cannot leave

law to the lawyers.
We cannot leave
the question of the
rule of law or the
legal process and
indeed, the very
question of what
rights mean, to the
judges or to the
lawyers just as
much as we cannot
leave the art of
governance to the
politicians. Quite
frankly they have
all failed.

good guiding examples in this regard are devel-
opments in this context in India and also Hong
Kong. Now, one could see very clearly the link
between the rule of law and the issue of anti cor-
ruption. Hong Kong’s independent Commission
against Corruption is one of the best examples in
the entire world for commissions of this sort.

That did not come on its own- rather the anti
corruption struggle was linked to the rule of law
question in a very substantive manner. Later, we
saw a magnificent flowering of the peoples’
struggle in Hong Kong against attempts and ef-
forts by mainland China to impose their will on
Hong Kong afier the takeover.

With the Independent Commission against Cor-
ruption being very proactive, we also saw the
people of Hong Kong getting on to the streets
and protesting against attempts made by main-
land China to subvert their democratic rights. In
India as well, you see the right to information
campaign, the exposure of corruption in the judi-
ciary and in the public service all being linked to
broad issues of the importance of the rule of law
and the protection of rights. Indisputably with-
out one, you cannot have the other.

Concluding Comments

So my point has been and will always be that
you cannot separate the question of battling cor-
ruption from the all encompassing question of
implementation of the rule of law and the pro-
tection of human rights. Thesc questions are
both acutely and intensely interlinked. It is my
fervent hope that in Sri Lanka we will have this
acknowledgement, this recognition of the
interlinking in order that people would be far
more activists than they arc now. We cannot
leave law to the lawyers. We cannot leave the
question of the rule of law or the legal process
and indeed, the very question of what rights
mean, to the judges or to the lawyers just as
much as we cannot leave the art of governance
to the politicians. Quite frankly they have all
failed.

It is time that the people in Sri Lanka realised
that there is something desperately wrong with the
system of governance and we do something at
least by voicing our protests publicly and collec-
tively. Thank you Mr. Chairman.

# lawyer/legal consultant, media columnpist and duthor

The Role of Lawyers in a
Threatening Environment

A paper prepared for a seminar organised
by the Dutch Lawyers for Lawyers Founda-
tion to be held on 15 November, 2007

[ graduated from the Faculty of Law in 1972.
At that time if someone were to ask me to talk
about the role of lawyers 1 would have had little
hesitation in setting out what role they should play.
However, after so many years thereafter, being
directly or indirectly involved in trying to play that
role, I am no longer so sure about any casy an-
swer as to what the lawyer’s role is. Being con-
fronted with many issues, not only in my own
country but many other countries in Asia, due to
the day-to-day work of the Asian Human Rights
Commission, I find that in trying to address this
issue one needs to also address many issues relat-
ing to the actual context within which such a prob-
lem needs to be discussed for it to be of practical
value'.

This of course is not to be taken as any slighting
of the international norms and standards that are
associated with the role of lawyers. However, these
norms and standards need to be constantly articu-
lated and given significance in all discussions irre-
spective of the difficult circumstances that may
be faced in the practice of such norms and stan-
dards. The lawyer’s role is a primary nced of any
civilised and decent society. Where lawyers are
unable to play their expected role the citizens suf-

Basil Fernando *

fer gravely. In the modern world, the struggle for
freedom and equality cannot be separated from
the struggle to ensure the possibility of an inde-
pendent legal profession that is able to play its role
in all events related to law in the lives of people.
The lawyer’s role is very much intertwined with
the very concept of citizenship and all essential
notions of human rights.

Perhaps one of the most encouraging factors,
even under extremely adverse circumstances is
demonstrated by the acts of lawyers who have
gone beyond their traditional role to defend their
right to cnsure justice and rule of law. A glaring
example was the instance of the Chief Justice of
Pakistan, [itekhar M. Chaudhry, being suspended
from his post on the 9" March, 2007. A self-as-
sured General Musharraf, who has held power
since a military coup in 1999, thought that he would
not have much difficulty in intimidating and ob-
taining Mr. Chaudhry’s resignation. However, the
General miscalculated his move. The Chief Jus-
tice refused to resign, cven despite of the fact that
the general was able to get another Supreme Court
judge to take oaths as the acting Chief Justice. What
emerged was the way in which the bar association
in Pakistan and the legal professionals in general
throughout the country took to the street and kept
up an ongoing protest, evoking one of the most
remarkable world events in which the ordinary folk
in Pakistan in their millions came forward to sup-
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port the lawyers struggle to protect the Chief Jus-
tice and to safeguard the independence of the judi-
ciary and the rule of law. The arrogant General
suffered humiliation when the Supreme Court de-
cided that the suspension of the Chief Justice was
illegal and that he should be reinstated. Accord-
ingly, that has now been done. The lawyers have
called for a continuous struggle to bring back con-
stitutional governance and the rule of law.

This historic event in Pakistan brings to the fore,
one imporlant factor in the lawyers role in many
parts of Asia, which [ believe is also similar to many
other areas of the world where liberal democracy
has not been solidly entrenched and the function-
ing of institutions of justice are not intact. It has
become an absolute precondition for playing the
lawyers role that the lawyers themselves partici-
pate in rebuilding the very when are essential for
an effective system of the administration of jus-
tice. In many places systems suffer fundamental
problems and in some instances it can be said that
the basic institutions have become dysfunctional.
What is worse is instances where the basic no-
tions of the independence of the judiciary and fair
trial are not even acknowledged as valid ideas, and
therefore, if the lawyers are to play their role they
must first engage in a protracted struggle to have
such notions accepted and to develop the basic
institutions of justice, particularly the institutions
of the police which play the role of criminal inves-
tigators, prosecutors and the judiciary, to function
adequately. Here we have a situation in which the
dancer has to make the stage on which he can
dance, and the lawyer has to create the conditions

within which the people can have the benefit of

strong practices that lawyers adopt in order to
ensure equality before the law for everyone.

An understanding of the role played by the law-
yers in Pakistan in recent months and what it im-
plies to others requires a realisation of the recent
history of the administration of justice in the coun-
try. When Pakistan was separated from India in
1947, the constitution that was adopted was one

of a liberal democracy where the separation of

powers and the independence of the judiciary were
entrenched. Under the British colonial rule, a com-
mon law system was introduced and some ad-
vances were made in the development of a mod-
ern system of the administration of justice, How-
ever, the impact of this legacy is sometimes exag-
gerated. The colonial power, while introducing a
modern administration of justice system, still ruled
the country mainly for its own benefit. Sufficient
resources were not allocated to-develop the ad-
ministration of justice to take root in the same
manner as in the mother country, the United King-
dom. Many of the problems of justice in the entire
territory of India, including modern Pakistan and
Bangladesh, are a legacy of an incomplete attempt
to introduce the modern administration of justice.
Some primary problems are that the equality be-
fore law was never seriously pursued and large
sections of the Indian population did not have the
benefits of a modern system of justice. Among the
more glaring examples are the untouchables, who
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are now known as Dalits, women of all classes

and the minorities. Some of the basic defects re-
maining as a result of the British legacy are courts
overloaded with work that result in delays as long
as 20 years or more. The Indian policeman is of
the primitive type who uses torture as the main
instrument of criminal investigation despite the fact
that the evidence ordinance excludes the admissi-
bility of confessions. The Indian prosecution sys-
tem also did not develop in the manner that such
institutions are developed in the liberal democra-
cies of the first world. Legal aid and witness pro-
tection also did not develop to any adequate de-
gree. Pakistan inherited this legacy at its inception.

However, Pakistan was to have much greater
burdens. Field Marshal General Ayub Khan staged
a coup and came to power in 1958 and brought
the country under martial law until 1962. He ruled
the country until March 1969. In that year another
general Yaha Khan took power which he held until
1971. After a brief period of democracy in July,
1977 General Zia Ul Haq took power. He main-
tained martial law up to 1987 and held power until
August 1988, Following 11 years of democratic
rule General Pervez Musharraf took power in Oc-
tober 1999 and remains in power.

From 60 years afier independence, many long
years have been spent under military rule. What is
the impact of military rule on the administration of
justice? It affects every core aspect of the admin-
istration of justice. Military dictatorship and the
separation of power are incompatible concepts.
Thus, the independence of the judiciary was un-
dermined in every possible way during these long
periods of military rule. The careers of judges and
lawyers were gravely affected. Besides this, all
basic institutions relating to justice, such as polic-
ing, prosecution and the judiciary were also se-
verely obstructed during such periods. What is
worse is the manner in which such adverse his-
torical events affect the memories of the people
and their internal beliefs in the possibility of ob-
taining justice. To say that the impact of such de-
velopments on people was to diminish their confi-
dence in the administration of justice is very much
an understatement. It is difficult to fathom or ex-
press the vast psychological transformations that
people go through when their basic institutions of
justice are destroyed in this manner. We need also
to remember that for countries like Pakistan, there
had been nothing like a marshal plan to restore
what was lost and to rebuild the foundations of a
decent socicty.

Yet even within a society so battered, such a
strong movement for the independence of the ju-
diciary and the rule of law was to emerge and be-
come a popular movement of great magnitude. It
is this tremendous contradiction that we see in
many countries in the region. Their systems of the
administration of justice have been seriously bat-
tered for long periods of time. The very notions of
constitutionalism have been given up in many
places. Many a dictator has exhibited extraordi-
nary ferocity in destroying all attempts to find jus-
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S
Thousands of cases

of disappearances
remain pending and
the likelihood of
prosecutions on
these and other
gross abuses of
human rights are
most unlikely
except perhapsina
few selected cases.
Impunity is guaran-
teed by the weak-
nesses of institu-
tions and the
dysfunctional
system. Under
these circum-
stances, the law-
yers struggle in
many ways to get
the laws improved,
institutions
strengthened, legal
education itself
improved and the
actual possibilities
of redress to be
lmpmved

tice or to challenge impunity. Just take the casc of
Indonesia under Suharto’s regime for about 35
years. What a devastation of society, what destruc-
tion of the existing channels that were available to
seek redress in law or justice! Yet despite all this,
there 1s yet enormous resilience of the people that
manifests itself in manifold ways. These manifes-
tations are directed towards the reestablishment

ol their lives within stable conditions and to have
respect for their dignity restored through function-
ing systems of justice. And in these places we have
shining examples such as Munir Said Thalib, who
is regarded as a martyr and a pioneer symbolizing
the attempt to reassert the place of justice and the
role of the lawyers, Munir also gives us some as-
pects about what a lawyer’s role should represent
under circumstances such as these. Like the law-
yers of Pakistan, Munir and others dedicated them-
sclves to rebuilding the administration of justice in
their country. They have played not just the tradi-
tional role of lawyers that make representation
within avenues that are available within the admin-
istration of justice, but they created new avenues
within the system of such administration where
they can play a stronger role.’

We see even a much worse situation as we take
the example of Cambodia. The conflict of the *70s
spread their malevolent influence on this isolated
country and its innocent people. The overflow of
the Vietnamese war into Cambodian territory fol-
lowed by the Khmer Rouge regime devastated the
country to such an extent that it can be said that
the country was pushed back to the Stone Age.
After many years of civil conllict which further
added to the loss of life, to the over one million lost
earlier, the country has been making an attempt to
move towards a more stable society since around
1993. The obstacles it has to face are beyond de-
scription. Yet we saw within a very short time the
emergence of a group of people who were initially
called public defenders and who have now been
referred to as lawyers. Here too, the people arc
struggling hard to recreate something of a decent
society where justice is available. This is a long

journey no doubt. Once again there are no marshal

plans to help these people. But the determination
to create for themselves a socicty with a viable
administration of justice is very much present,
despite all the obstacles imposed by the regime in
power.*

In a similar way, we can also talk about East
Timor and Nepal, both of which also had United
Nations Peace Missions in the not-so-distant past.
Both countries were able to overcome some long
standing conflicts and to begin to have a legitimate
form of government. However, from the point of
view of the development of state institutions, both
countrics still live in primitive times. In East Timor,
within the few years of the establishment of the
new nation, there were conflicts that the local po-
lice were unable to handle. Assistance had to be
obtained from outside, even for policing. Judicial
institutions are being formed and many questions
about the law and the practice are still to be deter-
mined. Ihe lawyers of former times had to func-
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tion within the Indonesian legal system which was
reshaped during Suharto’s military regime. The de-
velopment of an independent legal profession is
underway. Nepal on the other hand has had a long
tradition of judicial institutions and the practice of
the legal profession. However, long years of con-
flict have virtually left a large part of the country
without functioning legal institutions. Though vari-
ous agreements have lead to the recognition of na-
tional institutions everywhere, the actual strength
of these institutions is very low. Besides this, there
is rampant corruption within the police and the

judiciary goes through its slow pace and is often

unable Lo executive its writs due to powerful forces
that conspire to make the judicial system ineffec-
tive. Thousands of cases of disappearances re-
main pending and the likelihood of prosecutions
on these and other gross abuses of human rights
are most unlikely except perhaps in a few selected
cases. Impunity is guaranteed by the weaknesses
of institutions and the dystunctional system. Un-
der these circumstances, the lawyers struggle in
many ways to get the laws improved, institutions
strengthened, legal education itself improved and
the actual possibilities of redress to be improved.”

Now we may turn to a few countries which
broadly speaking remain within the framework of
democracy and rule of law but suffer from enor-
mous defects in the institutional framework needed
to ensure rule of law and the independence of the
Judiciary. We refer to countries such as the Philip-
pines, Bangladesh, Sri Lanka and India. In the Phil-
ippines where externally, there is recognition of
liberal democracy and rule of law, there are wide-
spread disappearances. The normal mode of crimi-
nal investigations by the police is torture. The fright-
ening effect that the torture has had on people is
such that no one is willing to come forward to
make complaints about torture and to pursue com-
plaints against officers. All efforts in this direction
by human rights organisations and even public
defenders have not resulted in the change of a
mindset which fears to complain against the
country’s police or the military. The level of in-
timidation that accompanies any attempts by vic-
tims of crime to find justice is reflected by the fact
that even the public defenders have to take their
own measures to protect themselves. According
to the organisation of public defenders about 80%
of the public defenders out of about 1,025 per-
sons carry firearms for personal protection. De-
spite nominal witness protection laws, there is
hardly any effective witness protection available.
The cases can take very long both at the stage of
investigation and at the trial and appeal stage. People
often have to spend long years in jail despite of
being innocent until their cases are finalised. It is
under these circumstances that the lawyers in the
Philippines have to work. There are powerful sec-
tions of Filipino society able to paralyze the legal
system and prevent the realisation of equality be-
fore law."

Thailand has been struggling to develop as a de-
mocracy for a long period of time in which many
people h'm. sacrifi u,d theur lives to end th mon-
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archy and develop a form of constitutional monar-
chy. An important landmark in this regard was 1932
when the country recognised an elected parliament.
The country’s legal system is a mixture of civil
law, common law and German law. However, the
military in the country has held a very deep grip
over all political and legal systems and the country’s
policing has been modeled on a military style. The
concept of civilian policing is as yet unknown to
Thailand. The country’s courts reflect the rigid
social stratification that exists within. Impunity is
strongly prevalent. In 1997, the adoption of a new
constitution was regarded as an important step in
the direction of greater democratisation and ex-
pansion of the rights of the people. However, on
September 19, 2006 the Thai military staged a coup
and established military rule. Many years of
achievements in democracy was thus, thrown
away. This new setup created even more restric-
tions on lawyers than before. The insurgency in
the south has also been exploited in order lo im-
pose strong limitations on the possibilities of in-
vestigations into human rights abuses including
disappearances, extrajudicial killings and torture.
The disappearance of the well known lawyer,
Somchai Neelaphaijit on March 12, 2004 and the
complete failure to ensure justice in his case is a
clear example of the manner in which the lawyers,
who work seriously to assert their role as lawyers
are being treated within this system.*

Bangladesh separated from Pakistan in March,
1971. Its institutions of the administration of jus-
tice and the legal profession was [ormed during
the period of the British colonial rule and contin-
ued within the Pakistan setting since the partition.
The new nation had many qualified persons with
legal background who had played quite a signifi-
cant role in Pakistan. However, developing its own
institutions within the new nation has been a diffi-
cult task. The failure to develop an efficient polic-
ing system has resulted in severe problems in terms
of the protection of people’s rights. Corruption has
become endemic within the entire state structure
and the policing system was made virtually dys-
functional due to the corruption. Until very recently,
Jjudges of lower courts were recruited from the
civil service and they were not part of the judicial
cadre. It is within this context that the lawyers of
Bangladesh have to work. Litigation is a protracted
process which may take even as much as 20 years,
The people’s trust in the system of the administra-
tion of justice is very low. For that reason the ser-
vices that the lawyers can deliver to the people arc
also very low. Corruption in Bangladesh has been
highlighted by the Transparency International Cor-
ruption Perception Index of 2005%, when it was
placed virtually at the top of the list as one of the
most corrupt nations from 2001 to 2003. Endemic
corruption has penetrated into all areas of the crimi-
nal justice system and in fact, the legal system in
general. Human rights organisations have oflen ex-
pressed the view that over 50 % of the persons in
Bangladeshi jails are innocent, manipulated by the
police to admil to offences they have never com-
mitted. Most of these prisoners come from very
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poor backgrounds. The actual culprits escape by
the payment of bribes."

By the middle of the last century Sri Lanka was
considered as the most promising of the south
Asian nations from the point of view of democ-
racy and the rule of law; the country’s administra-
tion of justice, in the modemn sense, started by the
end of the I8" century. There was training for
lawyers and judges over a long period of time,
enactments of laws into almost all arcas of life and
the establishment of courts in all parts of the is-
land. The development which took place in the
latter part of the 20* century, however, undermined
the independence of the judiciary and the role of
lawyers. The country is now known for large scale
disappearances in the south, north and the east
and extreme forms of violence. Politicisation of
the state institutions has virtually made way for a
situation of impunity due to dysfunctional systems
of policing, prosecution and the judiciary. The ju-
diciary has been severely crilicised as having suc-
cumbed to the exccutive and been unable to deal
with the abuse of power in all arcas of life. In these
circumstances, the public perception of lawyers
is that they have no room to achieve legal redress
within the system. On the other hand, some sec-
tions of the higher judiciary itsell have begun to
openly attack the legal profession. The laws of
contempt of court are being used extensively and
the threat of the use of such laws has had a tre-
mendously intimidating effect on the legal profes-
sion. They have been severe expressions of frus-
tration and dissatisfaction on the part of the law-
yers. !

Perhaps the contradictions involved in the legal
profession are best expressed in what may be called
Asia’s most unfortunate nation, Burma. At the time
of preparing this article, one of the most signifi-
cant political events of the recent decades is being
staged in this country. Literally, over ten of thou-
sands ol Buddhist monks have taken to the streets
in a protest that developed over the short space of
a week. This protest is receiving enormous sup-
port from the people of the country. However, the
military regime has acted aggressively against the
protest and there arc reports of indiscriminate
shooting into the crowds. It is obvious that there
is a huge crisis of power in Burma and it has been
prevalent for a long time. The legitimately elected
government of Aung San Suu Kyi was not allowed
to take power and Aung San Suu Kyi herself, has
been under house arrest for over 12 of the last 18
years. There is no avenue for lawyers in Burma to
challenge the usurpation of power by the military
by way of a constitutional law remedy or any other
legal remedy. The entire judiciary is subordinated
to the military regime. All that the lawyers can of-
ten do is to find some form of very small redress
for their clients who suffer grave abuses of hu-
man rights, There are many in jail for acts such as
writing a protest letter or being engaged in some
small protest at the village level against some vil-
lage functionary or the police. What then is the
role of the lawyer in a context like this? Now with
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years, extrajudicial

killings, known as
encounter Killings,
(ie; killing as a
result of shootings
* between law en-
forcement officers
and others), have
also increased. The
view of human
rights
organisations is
that the term
‘encounter killing’
is a misnomer and
in most instances,
it denotes Killings
by security authori-
ties after arrest.
When the system is
taken as a whole it
appears starkly
clear that the
possibilities of
redress are limited.
It is within that
framework that the
lawyers of India
have to work and
carry out their role.

the challenge posed by the monks and the people
against the regime, the lawyers have become even
a bigger target of military repression. 2

In contrast to Burma, Singapore is an alfluent
nation. Yet the lawyers in Singapore who may be
able to function as lawyers in a developed country
on matters relating to trade and commerce, do not
have any such liberty at all to deal with constitu-
tional matters or matters of public law. Even in
criminal law, their powers are limited. One party
controls all the political affairs and all opposition is
crushed through draconian laws. The unscrupu-
lous use of bankruptcy laws may deprive persons
from any form of political activism and even send
persons to jail who attempt to visit an international
conference at the cost of an invitation by the hosts
on charges of violating bankruptcy orders as hap-
pened to Dr. Chee Soon Juan in March, 2006."
Here again, the lawyer’s capacity to deal with
matters that would normally come within the pur-
view of a lawyer is in fact denied by the law and
the way in which the system operates.

India enjoys a reputation in the west of being a
democracy; in fact it is the world’s largest de-
mocracy and enjoys the reputation of having a
strong system in regard to the administration of
justice. The independence of the Supreme Court
of India has ofien been praised. However, despite
such a favourable intemnational reputation, Indian
justice administration suffers from extreme prob-
lems. The prolonged delays, as much as 20 years
of so, has created a work overload in courts
prompting a former government to attempt to rid
itself of even the most basic notions as presump-
tion of innocence, and proof beyond reasonable
doubt, as a way of dealing with the delay. This
attempt which was made through the Malimath
Committee recommendations has been shelved due
to enormous public protests. However, the sys-
tem has not found a solution o the problems it is
beset with. The Indian system has also not been
able o achieve equality before law and huge por-
tions of the population still remain outside the sys-
tem and are unable to benefit from it. Added to all
this is the nature of India’s policing system which
still uses torture as the main method of investiga-
tion. During recent years, extrajudicial killings,
known as encounter killings, (i¢; killing as a result
of shootings between law enforcement officers
and others), have also increased. The view of hu-
man rights organisations is that the term ‘encoun-
ter killing” is a misnomer and in most instances. it
denotes killings by security authorities after arrest.
When the system is taken as a whole it appears
starkly clear that the possibilities of redress are
limited. It is within that framework that the law-
yers of India have to work and carry out their
role."

How do the problems we have mentioned above
effect actual cases and influence the very substance
of justice? This is important in understanding what
role lawyers can in fact play under those circum-
stances. I have chosen five stories written on the
basis of cases that the Asian Human Rights Com-

mission has been involved in for several years. The
AHRC constantly contributes to the fighting of
cases both by way of publicity campaigns such as
urgent appeals and actual involvement in cases in
courts. The AHRC is involved in this manner in
several countries. The cases 1 have chosen illus-
trate our general experience of the type of issucs
that litigants face in the countries I have men-
tioned'”,

Dialectics of Justice — Five Sri Lankan Cases:
1. The Case of Amitha Priyanthi

When you meet Amitha Priyanthi, it is difficult
at first to tell if you are in the presence of hope or
bitterness. A woman of exceptional dignity and de-
termination, Amitha’s bearing—formal, measured,
precise—betrays little of her inner life. This is by
design, one senses. Amitha conveys the presence
of powerful emotions precisely by withholding all
emotion from view. Her assertions and explana-
tions of things—events of the past, plans for the
future—always reflect years of careful consider-
ation. But this same feeling as she has pursued the
cause of justice in the name of her late brother,
and what she feels as she looks to the future, are
not made available. One does not know, equally,
whether to feel hope or bitterness onesellas Amitha
tells her story. Only at the end, when Amitha brings
events up to the present and explains the way for-
ward, does the recognition come: Hope and bitter-
ness are not separable in Sri Lanka. The pursuit of

Justice in Sri Lanka brings both, even in victory.

There are many deserters from the Sri Lankan
army—a consequence of the long, senscless war
in the North and East between government troops
and the Liberation Tigers. And it is with an act of
desertion that Amitha’s story begins.

Her younger brother, Lasantha, was a soldicr.
He seems not to have held a strong view about the
war, although he opposed it and did not wish to
fight in it. Stronger were his feelings about his wife
and newborn baby. In the spring of 2000, while
serving in the north, near Jaffha, Lasantha was
refused leave to see his family. Instead he was
given a few days to travel to his village, then or-
dered to return to his unit. Lasantha went home
but never returned.

“He was granted a short holiday,” Amitha said
when we discussed these events. “He had no in-
tent to go back.”

On June 12, 2000, the police arrested Lasantha
in Payagala, the village south of Colombo where
he lived. Eight days later he died in a hospital, still
under remand, of injuries sustained while he was
in police custody. The cause of death was acute
renal failure: Lasantha’s kidneys had been irrepa-
rably damaged when the police beat him with a
wooden pole.

Seven years later, Amitha was still fighting for
justice in the case of her brother. There had been
victories and defeats. She had gone from police
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one session of the Sri Lankan Medical Council to
the next. And there would be more to come.

In August 2003, a case she had pursued in the
Supreme Court on behalf of her widowed sister-
in-law ended successfully. It created a precedent
regarding the rights of the next of kin to seck re-
dress through an application to the Supreme Court
based on the fundamental rights clause in the Sri
Lankan constitution. The court held that the police
were responsible for torturing her brother and
granted compensation to the widow and child from
their marriage.

Amitha also won a case in magistrate’s court
when a doctor testified that her brother's death
was homicide—death by assault. Criminal
charges—culpable homicide—were then filed
against one police officer. But complications ac-
cumulated in this case. The non-summary inquiry
into the homicide case took six years— until March
0l 2006. The case had gone to the high court, but
by the summer of 2007 the Attorney General had
yet to file an indictment. In the course of these
delays, the officer charged absconded— disap-
peared, as Lasantha had done when he went on
unauthorized leave.

In a district court, Amitha followed another strat-
egy. She filed a civil claim against three police of-
ficers, the Inspector General of Police, the Attor-
ney General and the Commissioner of Prisons. She
also filed a further civil action against the Judicial
Medical Officer (JMO), the Attorney General and
the Administrative Secretary to the Ministry of
Justice, whom she claimed were complicit in her
brother’s murder. A civil case such as this involves
prolonged litigation: anything from 5 upto 20 years.

On July 26, 2007, Amitha had another break-
through. This occurred when the Sri Lanka Medi-
cal Council ruled on the case of the doctor charged
with examining Lasantha while he was in police
custody. The council had been deliberating this
case since October of 2001—nearly six years. It
finally found the examining doctor guilty of eight
offenses and suspended him from practice for three
years.

Doctors of this kind are known as Judicial Medi-
cal Officers, and in this capacity they have quite
specific responsibilities. This doctor’s offenses as
a LM.O. in Lasantha’s case arc telling in them-
sclves: They were mostly matters of omission. He
had not asked Lasantha for his consent before cx-
amining him. He did not ask Lasantha the names
of the police officers who assaulted him. He failed
to give Lasantha a comprehensive examination—
neglecting even to take his blood pressure. He failed
to record any diagnosis nor to recommend hospi-
tal admission. In all, the doctor appears to have
spent fifteen to twenty minutes with Lasantha. But
we do not know, for that is by the doctor’s ac-
count, and he made no record of his procedures,

One of the doctor’s offenses involved what he
did, not what he failed to do. He examined Lasantha
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station to police station, from court to court, from

in the presence of the police officers in the station
where he had been tortured.

The facts of Lasantha’s casc and of Amitha’s
long search for justice, are matters of record now.
And Amitha, as she pursues the cases still pend-
ing, will add more to these facts and records, What
do we see when we look closely at them? What
do the records tell us about the matter of justice in
Sri Lanka?

There is, first, the question of time. And related
to this is the question of care and carelessness as
they exist side by side in Sri Lanka.

Lasantha was dead within cight days of his ar-
rest in the spring of 2000. Whether or not a court
would have found him guilty of an offense we will
never know, because he never got that far. Guilty
or not, he was deprived of justice. And we now
know that the examining physician spent all of fif-
teen to twenty minutes (and quite possibly less)
examining the patient. As the medical council con-
cluded, a proper examination would very likely have
saved Lasantha’s life.

These facts stand against the seven years it has
(so far) taken Amitha to bring justice to the case
of her brother,

The medical council’s ruling in the summer of
2007 is the most recent to be issued in Lasantha's
case. When we read it, we cannot but be struck at
the meticulous care taken in the council’s delib-
erations over a period of several years, during which
all efforts were made to provide the examin ing phy-
sician an opportunity to defend his conduct.

All Sri Lankans are due the amount of time that
is required, however much, in the delivery of jus-
tice. All Sri Lankans deserve the attention to pro-
cedure the medical council brought to the case of
the J.M.O. who examined Lasantha. But when this
time and attention are placed next to the swiftness
of Lasantha’s torturc and death and the carcless-
ness with which the doctor handled his case, a
paradox emerges: When time and atlention to pro-
cedure are given to some and withheld from oth-
ers, they stand as a perversity.

We must also recognize in the records the pres-
ence of what many civil society activists concerned
with the judicial system term “the network.” The
network consists of judges, lawyers. police, and
doctors who work in concert—not for the proper
administration of justice, but for the benefit of one
another. A judge will collude with the attorney who
is supposed to represent a defendant. Or he will
collude with the police. Or the lawyer for the de-
fendant will collude with the police. Or (as in this
case) a doctor will collude with the police in his
official capacity as a J.M.O.

Note the doctor’s evident attitude in Lasantha’s
case. The examination was cursory by any rea-
sonable measure, The physician examined Lasantha
in the presence of the police, Ie failed to recom-
mend hospitalization because (as his counsel testi-
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One searches this
small snapshot in
vain for some
suggestion of the
extraordinary fate
that befell Tony
Fernando, as he is
known, when he
entered the space
of the Sri Lankan
justice system. But
there is none. So,
in the end, it is the
ordinariness of this
man that bears
interpretation. In
Tony Fernando we
find the tragic
ordinariness of
extraordinary
injustice in Sri
Lanka—its reach

into everyday lives.

{ied) he assumed the police would continue to hold
him. These attitudes. these assumptions, this kind
of conduct—all are prevalent in the Sri Lankan
system. It is how the network functions. The pres-
ence of the network is the reason many of Amitha’s
friends and acquaintances advised her not to em-
bark on her search for justice in the first place.

But here we come to a question that is every-
where evident in the record even if it is nowhere
stated. This concerns the power of the powerless.
We must not overstate the present position.
Abuses—police abuses, medical abuses, and judi-
cial abuses—are thought by many to be increasing
in Sri Lanka, not declining. Amitha is in many re-
spects something other than typical. Many cases
such as hers do not end in justice. But Amitha
brought sufficient courage and determination—a
certain hardness, we can say—to her search for
justice. And she proved that the powerless can as-
sume power over their lives and circumstances,

There is another way to put this: If Sri Lanka is
to cure itself of its ills, Amitha represents the [u-
ture. while the guilty in the death of her brother
represent the past. Or still another way: In Amitha,
a person of complex emotions but someone who
is also in control of them, we find a certain kind of
hope. It is the possibility of hope without bitter-
ness.

2. The Case of Anthony Fernando.

The picture of Anthony Michael Fernando most
commonly circulated shows a young, smiling man
looking slightly down into the camera. So perhaps,
one surmises, he is tall. He wears a sport shirt,
open at the neck, and his hair is neatly trimmed.
In the background are what appear to be Gothic
windows: He is standing, perhaps, in front of a
church facility, or a community center.

One searches this small snapshot in vain for some
suggestion of the extraordinary fate that befell Tony
Fernando, as he is known, when he entered the
space of the Sri Lankan justice system. But there
is none. So, in the end, it 1s the ordinariness of this
man that bears interpretation. In Tony Fernando
we [ind the tragic ordinariness of extraordinary
injustice in Sri Lanka—its reach into everyday lives.

Tony Fernando’s story extends back many years
now, for justice delayed is a considerable part of
it. In 1997 he was employed as the Christian Em-
phasis Secretary of the Young Men’s Christian As-
sociation in central Colombo. One day he fell and
suffered injuries—a regrettable but commeon
enough experience. Little that happened afterward
was common, however—at least not by any rea-
sonable standard. Tony Fernando lell at the
Y.M.C.A., one might say, and did not stop falling
until he landed in exile in Canada, where he now
lives.

Afier his injury at the Y.M.C.A., Fernando filed a
claim for workman's compensation. When the
maltter came before the Deputy Commissioner for
Workmen’s Compensation, an amount of offered

which Fernando found unacceptable and his claim
for compensation for a work-related injury was
thereafter dismissed.

Legal motions followed-—Fernando filed four of
them. The first two alleged that the deputy
commissioner’s ruling violated his constitutional
rights.

Time passed. In November of 2002 the Supreme
Court considered the two motions jointly and dis-
missed them. Two months later Fernando filed a
third motion relating to a legal point: He alleged
that that the consolidation of the first two claims
and their joint dismissal effectively denied him a
fair trial. This motion was dismissed almost im-
mediately. Fernando’s fourth and most fateful
motion followed in February of 2003. In it
Fernando objected that the chicef justice, Sarath
Silva, and the two other judges who considered
his third motion had no right to do so: They were
the same judges who had dismissed the first two
motions. This point would later receive the sup-
port of numerous legal experts, including the
U.N.’s Special Rapporteur on the independence of
judges and lawyers, Param Cumaraswamy.

But it is at this point that the substance of the
case, one way or the other, is lost—or changes
fundamentally in nature. From this point forward
the question ceases to be Fernando’s compensa-
tion claim and becomes the nature of justice (or
injustice, more properly) in Sri Lanka. “I am not
going into the merits of the case,” Cumaraswamy
would say later. “The question here is whether it is
proper for the chief justice, after having been made
a party to a case, to sit on the panel and adjudicate
on the matter.”

We mentioned that the fourth motion was fate-
ful, and indeed it was. With it, a fall while on duty
at the Y. M. C. A. became, perversely enough, an
international cause célebre.

Fernando filed his final motion on February 5th.
The following day the motion was heard, and dur-
ing the proceedings Chief Justice Silva, a man of
wide and controversial repute, considered that
Fernando spoke too loudly in addressing the court.
Silva issucd a summary judgment: Fernando was
sentenced to a year’s “rigorous imprisonment”™—
that is, hard labour—tor contempt of court. He
began serving his sentence that day.

Tony Fernando faced abuse almost as soon as
he entered prison. He developed an asthma condi-
tion that went untreated. He was forced to sleep
on the floor with his legs chained, which wors-
ened his medical condition. On being translerred
from a prison hospital back to his cell, he was
repeatedly assaulted, which resulted in spinal inju-
rics. In less than a week he was unable to get out
of bed.

A month after his incarceration, Fermando filed a
case alleging violation of his fundamental rights
according to the Sri Lankan constitution. He also
appealed Silva’s contempt ruling. The rights case,
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at writing, is still pending; the appeal on the con-
tempt charge was dismissed in July of 2003, four
months after it was filed.

Tony Fernando was released from prison eight
months into his sentence, in October 2003. While
in prison custody, he filed three legal complaints:
one with the U. N. Human Rights Committee re-
garding the contempt charges and the torture that
followed; one (noted above) with the Supreme
Court alleging torture while he was imprisoned,
and one a criminal case against two prison guards
allegedly responsible for his torture. At the time of
writing the fundamental rights case before the
Supreme Court is still pending and the criminal
charges against the two prison guards has not been
pursued by the state and the United Nations Hu-
man Rights Committee has made its decision, hold-
ing that Sri Lanka as the state party has violated
Tony Fernando’s human rights by illegal deten-
tion, despite of the court decision to imprison him
and requesting the government to pay compensa-
tion for the violations of his rights. The govern-
ment has refused to pay the compensation on the
basis that since the imprisonment was a result of a
Judgment of a domestic court it is not in a position
to take any action on the matler.

Events unfolded swiftly at this point. In Decem-
ber of 2003 he received anonymous death threats
by telephone, during which time he was told to
withdraw all three cases. A month later the U. N.
Human Rights Committee appealed to the Sri
Lankan government for Fernando’s protection.
(None was forthcoming.) A month later there was
an attempt on Fernando’s life, when an unidenti-
fied man attacked him on a Colombo strect and
covered his mouth with a handkerchief containing
a substance that proved nearly lethal.

On 30th August 2004, Tony Fernando appealed
for asylum in Hong Kong. He left Sri Lanka on the
16th June 2004, and seven months later settled in
Surrey, Canada where he now resides. His wife
and children joined him in Surrey on the 16th De-
cember 2004. He still awaits two judgments.

There is a striking pettiness in the Tony Fernando
case. Why did the Supreme Court act to turn such
aminor matter into a case with international impli-
cations in the first place? A pettiness and a lack of
all reasonable proportion. Sri Lanka, unlike India
and numerous other jurisdictions, has no law cov-
ering contempt of court procedures. Judges can
rule as they see fit and sentence defendants ac-
cordingly. It was in this circumstance that Tony
Fernando received a year’s hard labour (and then
all the mistreatment that went with it) for the al-
leged offense of raising his voice in court. Again,
the question is, “Why?”

Some fundamental features of Sri Lanka’s criti-
cally dysfunctional judicial system are evident in
the Fernando case. To understand them is to an-
swer the above-noted questions. To understand
them is also to recognize the fundamental problem
of hierarchical consciousness in Sti Lanka and how

it is manifest through a judicial system that is nomi-
nally based on modern procedure.

The most prominent of these characteristics is
an obsession with form within the system. Onc
finds among attorneys and judges alike in Sri Lanka
an almost pathological preoccupation with rules
and procedure. Form, in this sense, is ordinarily
essential for the delivery and administration of equal
justice. In the Sri Lankan case, form as we mean
it here performs a different function. Its purpose
is to mask what amounts lo a near anarchy of
injustice in Sri Lankan courts. So long as form is
observed, practically anything goes.

Tony Fernando’s true oflense was to insist that
law and procedure be applied as they were origi-
nally intended. This amounted to an attack on an-
other of the core features of the Sri Lankan sys-
tem: its impulse to preserve the prerogatives of
arbitrary power. So we arrive at the essential con-
tradiction exposed in the Fernando case —that is,
behind the curtain of rules that the judiciary so
carelully maintains, there are no rules.

The question of arbitrary power is related to an-
other involving distance. Distance between ruler
and ruled is, in essence, a feature of pre-modern
political systems. It is by way of distance that ar-
bitrary power is maintained. And it was another of
Tony Fernando’s offenses that he denied the
Judiciary’s right to a distance it considered cus-
tomary.

What is finally brought to light in the Fernando
casc is the problem of impunity and the judiciary’s
underlying desire to preserve it. The true tragedy
of Tony Fernando's journey through the courts—
even before it has ended—is that there is nothing
out of the ordinary in it

3. The Case of Lalith Rajapakse.

It is common, when making one’s way among
the many victims of official abuse and human rights
violations in Sri Lanka, to {ind people who have
been waiting for three, four, or five vears for their
cases to be decided. Injustice may arrive swiftly—
without notice, within a few seconds, out of no-
where. Then the years go by as the victim seeks
redress. [t becomes, in the end, another form of
victimization, another form of injustice, not unre-
lated to the matter of official impunity. One is made
a victim of abuse, and then one is made a victim
again in the course of seeking to rectify the wrong.

Lalith Rajapakse was nineteen on the night of
April 18, 2002. He is, at this writing, twenty-four,
physically impaired and psychologically trauma-
tized and still awaiting justice in the events that
ensued.

On the night in question, several police oflicers
arrived at the door of a [iiend’s house, wherein
Lalith was sleeping. For no reason evident to him
at the time he was awakened, arrested, and taken
to the police station in Kandana, a town about 20
kilometers north of Colombo. The torture that was
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Justice delayed, as
the age-old prin-
ciple holds, is
Jjustice denied. Yet
for many Sri
Lankans, justice
delayed is all there
is in the best of
outcomes: Itis a
rare case that is
accepted at the U.
N. or by any other
international
organization de-
voted to upholding
the rule of law.
Most of the time,
the universe of the
law ends at the
national borders.
Lalith’s cases thus
underscore a very
uncomfortable
truth in the
struggle for justice
in Sri Lanka: Even
when cases of
abuse and human-
rights violations
are taken up at the
international level,
the impunity with
which the Sri
Lankan authorities
have long acted

can still prevail.

to become central to his case began immediately:

Lalith was beaten even in the jeep into which he
was bundled outside his friend’s house.

The U.N. Human Rights Commitiee later detailed
Lalith’s treatment at the police station: “He was
forced to lic on a bench and beaten with a pole;
held under water for prolonged periods; beaten on
the soles of his feet with blunt instruments; and
books were placed on his head which were then
hit with blunt instruments.”

These kinds of torture are familiar to those who
study police practices in Sri Lanka. The last is in-
tended to inflict internal injurics without leaving
external marks. In Lalith’s case, his grandfather
eventually came to the police station and found
him, slumped and lifeless, in a cell. He lay uncon-
scious in a hospital for fifteen days afterward and
was unable to speak coherently for ncarly a month.
He remained in treatment for another month; there-
after, the psychological stress prevented him from
work. For two years Lalith lived in hiding, and he
and his family survived on charity.

Three charges were filed against Lalith, and the
torture was intended to extract a confession vali-
dating them. But none held up. There were two
allegations of thefl, which collapsed nearly a year
and a half after they were filed, when it turned out
the supposed victims of robbery had never claimed
Lalith had stolen anything from them. The third
charge was for allegedly obstructing the police in
the discharge of their duties. It was not quite three
years before a magistrate court acquitted Lalith of
this charge.

Lalith took action on his own part. In May of
2002, just out of the hospital, he filed a case in the
Sri Lankan Supreme Court charging that his fun-
damental rights, as guaranteed under the constitu-
tion, had been violated. His grandfather was a party
to the case. A few months later the Attorney Gen-
eral, in apparent response to pressure from the U.
N. Human Rights Committee, ordered an inquiry
into the events that had led Lalith and his family
into the courts. This led to a case in the High Court.

But the delays and irregularities have been many.
Chief among them has been the pressure applied
to force Lalith to withdraw from the legal pro-

Threats against Lalith and his family have been
more or less constant. And there are other details—
bizarre. petty details that reflect certain routines
the police often follow. A month after Lalith filed
his fundamental rights case, a local fish trader (and
a longtime acquaintance of Lalith’s grandfather)
was asked by the Kandana police to poison the
fish the grandfather next bought. The fishmonger
was also asked to let the police know where the
grandfather liked to drink, so that his liquor, too,
might be poisoned.

A few months later came threats to Lalith’s life.
These arrived by way of anonymous figures claim-
ing to speak for the Kandana police—a claim the

police denied. All the while, the police officers al-
leged to have tortured Lalith were permitted to con-
tinue serving in their customary posts. It was not
until December of 2004 that Sub Inspector S.1.
Peiris in Kandana and two other officers were
barred from service and transferred. Sub Inspec-
tor Peiris was also indicted under the Torture Act
of Sri Lanka.

Lalith’s efforts to pursue justice have been more
successful than those of many other Sri Lankans.
And it is because of this partial success that his
case affords us a particular window into the judi-
cial system, its workings, and the limits of interna-
tional authority.

[n May of 2005, the U. N. Human Rights Com-
miltee accepted Lalith’s appeal, overruling the ob-
jections of the Sri Lankan government as to the
admissibility of the case on the grounds that his
human rights were violated. A little more than a
year later, the committee ruled in Laith's favour:
“The delay in the disposal of the Supreme Court
case and the criminal case amounted to an unrea-
sonably prolonged delay,” the committee noted in
its decision.

This represented a significant victory for Lalith,
for his family, and for those human- and legal-
rights organizations that have supported Lalith since
he first filed his cases. But at this writing, in Sep-
tember of 2007, neither the Supreme Court case
nor the criminal case against Sub Inspector Peiris
has been settled.

Justice delayed, as the age-old principle holds, is
justice denied. Yet for many Sri Lankans, justice
delayed is all there is in the best of outcomes: It is
a rare case that is accepted at the U. N. or by any
other international organization devoted to uphold-
ing the rule of law. Most of the time, the universe
of the law ends at the national borders.

Lalith’s cases thus underscore a very uncom-
fortable truth in the struggle for justice in Sri Lanka:
Even when cases of abuse and human-rights vio-
lations are taken up at the international level, the
impunity with which the Sri Lankan authoritics have
long acted can still prevail.

In September of 2006, with Lalith’s cases still
pending (along with many others), Chief Justice
Sarath Silva sought to elevate this impunity to the
level of legal principle. Once again, the thought ap-
peared to be that anything was permissible so long
as it had the appearance of proper procedure.

Chief Justice Silva’s ruling came in the case of a
man charged with conspiracy to overthrow the
government—a case connected with the war be-
tween the government and the Liberation Tigers.
The defendant, having been sentenced to ten years
of “R. L., or rigorous imprisonment-—that is, hard
labour—successfully appealed to the U. N.’s Hu-
man Rights Committee. The committee ruled in
the defendant’s favour—a ruling Sri Lanka is le-
gally committed to respecting. Silva, in an espe-
cially tortured instance of contorted legal reason-
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ing, responded by invoking “the sovereignty of the
People™ to assert that Sri Lanka was. in fact, not
bound to respect the U.N.’s rulings, despite being
a signatory to the relevant covenants!

Among human-rights and legal-rights advocates
and activists, the 2006 decision is considered a
landmark in the all but complete corrosion of Sri
Lankan justice.

4. The Case of Palitha Tissa Kumara.

Excess 1s a common feature of the Sri Lankan
justice system. In one form or another one finds it
in almost all the research one may conduct into
the workings of the police, the lawyers, the judges,
and the doctors. There is violence, there is abuse
of a defendant’s rights, there arc threats and in-
timidation, there is false testimony, there are ex-
cessive sentences, there are unwarranted delays.
Every so often we find a case that reminds us of
the pathology underlying these forms of excess.
At its root, the problem of injustice in Sri Lanka is
a psychological problem. If we look at this care-
fully, there are suggestions that the contempt au-
thority displays for ordinary citizens, are a form
of self-contempt.

The case of Palitha Thissa Kumara is such a
case. There is no other way to explain some of its
grosser cxcesses but by way of a psychological
analysis,

Some of the facts in Palitha’s case will by now
be familiar in our brief readings of other cases.
The case begins on February 3rd, 2004,

Palitha was a craftsman from Matugama in the
district of Kalutara. He was skilled in the arts of
painting and stone carving. On the morning of Feb-
ruary 3rd, six police officers arrived at his home
and asked him to come to the station in Welipenna,
a ncarby town to paint the police emblem on the
stationhouse in preparation for Sri Lanka’s celebra-
tion of its day of independence. Palitha agreed. Any
aspect of Palitha’s encounter with the local police
end at this point in his story.

Before the officers and Palitha reached the jeep
in which they were to drive to the station, one
officer turned and, out of nowhere, pistol-whipped
Palitha to the point of causing an open wound on
his chin. The police thereupon threw Palitha to the
ground and assaulted him further before piling him
into their vehicle.

On the way to the station the police stopped to
arrest another man, known as Galathaga Don
Shantha Kumar. Don Shanta would soon become
a prominent figure in Palitha’s case. He, too, was
tortured; he. too, was accused of plotting robber-
1C8,

At the police station, an all too predictable round
of torture began. According to Palitha’s account,
the police officer who had pistol-whipped Palitha
beat him with a cricket pole on his neck, arms,
head, spine, and knees. He then began demand-
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ing—again, out of nowhere—that Palitha surren-
der the bombs and weapons in his possession—
bombs and weapons he had planned to use in the
armed robberies he had been plotting. Don Shantha
was there. The police officer made it known that
the same would be coming to him.

The torture continued for approximately two
hours, according to Palitha’s later testimony, dur-
ing which time Palitha repeatedly denied any knowl-
edge of bombs, weapons, or robbery plots. The
abuse stopped only when about eight other offic-
ers intervened, one of them taking the wicket from
the violent officer’s hands.

The assaulting officer then brought another de-
taince into the room. His name was Thummaya
Hakuru Sarath, and he suffered from tuberculo-
sis. The officer then issued what must stand as
one of the most grotesque orders in the long, of-
ten-grotesque history of police abuse in Sri Lanka,
Sarath was to expectorate into Palitha’s mouth so
as to infect him. More than a year later, when the
matler was in dispute, Sarath gave a statement
confirming that he had been forced to act in a
manner deliberately intended to contaminate Lalith.
It also emerged the Sarath, too, had been beaten—
a victim himself,

Unable to stand, in and out of consciousness,
Palitha remained in a jail cell for several days, dur-
ing which more torture ensued. He was finally taken
to hospital—or, rather, hospitals, for there were
two, both of which refused to admit him (one re-
fusing twice) despite injurics that were by this time
evident.

Back at the jail cell, the assaulting officer pro-
duced a grenade. Palitha was forced to leave his
thumbprint in wax, whereupon the print was trans-
ferred to the grenade. The officer had already
forced Palitha to sign a confession of guilt without
reading it to him.

It is now the 6th of February, three days after
Palitha was taken {rom his home. He is taken back
to one of the hospitals that had refused him admis-
sion. There “a man wearing a pair of shorts,” ac-
cording to court documents, signed some papers.
Palitha was then returned to the police station and
later that day made a brief pass through a magis-
trate court before being admitted at a third hospi-
tal—a prison hospital in the town of Kalutara.

Palitha remained in prison until his releasc on
bail on July 28, 2004, after four months and twenty
five days in jail. But during that time, he had filed
two cases. One was a fundamental rights case al-
leging that the police had violated his rights as guar-
anteed in the constitution. The other, filed by the
Attorney General in High Court, charged
Kaluwanhandi Garwin Premalal Silva, a sub-In-
spector and Palitha’s’s principal assailant while in
police custody, with causing torture by beating him
with a pole and forcing a T.B. Patient to spit into
his mouth.

Predictably enough, the threats against Palitha

Excess is a com-

mon feature of the
Sri Lankan justice
system. In one
form or another
one finds it in
almost all the
research one may
conduct into the
workings of the
police, the lawyers,
the judges, and the
doctors. There is
violence, there is
abuse of a
defendant’s rights,
there are threats
and intimidation,
there is false
testimony, there
are excessive
sentences, there
are unwarranted
delays. Every so
often we find a
case that reminds
us of the pathology
underlying these

forms of excess.
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There is a pathol-
ogy of disturbance
in Palitha’s case.
The excess of
violence—against
three detainees,
not only Palitha—is
to be seen in
numerous other
instances. It is,
indeed, not the
worst case on
record in this
respect. The
attempt to pass on
a potentially lethal
disease is another
question. It indi-
cates a depth of
contempt that
requires profes-
sional, clinical

consideration.
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and his family began almost immediately. In mid-

June he was offered five hundred thousand ru-
pees, about five thousand American dollars, to
withdraw his cases. In two separate incidents, he
and his family received messages via third parties
that his wife and child would be killed if he did not
cooperate by dropping his complaints.

The court proceedings in Palitha’s cases are ex-
cessive in their own right. The Supreme Court
heard Palitha’s fundamental rights case during sev-
eral sessions in the course of 20035, The man in
the shorts at the hospital. who had routinely signed
police papers, turned out to be an assistant judicial
medical officer, or A.J.M.O. His report on Palitha
listed thirty-two separate injuries on all parts of the
body, from scalp to feet. Among them were lac-
erations, multiple contusions, tinnitus in one car,
and a fractured anklebone. All but the fractures
were judged “non-grievous.” Yes, the doctor noted
in his report, these injuries could have been sus-
tained as the victim clammed they were,

The police presented an entirely different story.
Palitha had been armed with a grenade when they
arrived at his house, and it had been necessary to
subdue him. The injuries sustained reflected the
use of the minimum force required under the cir-
cumstances. There had been no torture; there had
been no incident involving Sarath, the man with
TB.

Palitha won a modest victory in his fundamental
rights case. On February 17th, 2006, the Supreme
Court ruled that, given the danger Palitha presented
when he was arrested — meaning the grenade and
the threat he would set it off—the violence at the
time of his arrest was justified. The appearance in
magistrate’s court, although required by law within
twenty-four hours of arrest, was lawlul. How-
ever, the court accepted Palitha’s account of tor-
ture at the police station and ruled that his consti-
tutional rights had been violated. The judgment—
excessive in its paucity, onc might say—called for
restitution in the amount of five thousand rupees
from the police officer who assaulted Palitha
about fifty dollars—and twenty-five thousand ru-
pees from the government as damages and com-
pensation for costs.

Those supporting Palitha’s case, despite its dis-
proportionate award and the partial findings in the
police officer’s favor, counted the Supreme Court
ruling an advance. But an unusual thing occurred
some months later. On October of 2006 the High
Court found in the police officer’s favour. Sub-
Inspector Silva was acquitted of all charges of tor-
ture—the judge ruling, in effect, that violence to
the extent evident in Palitha’s medical report was
not excessive. The High Court judgment is, at this
writing, on appeal.

We can but speculate, at this writing, as to Sub-

Inspector Silva’s motivations in his handling of

Palitha’s case. [t may have been that a crime had
been committed and he was desperate to find a
perpetrator to demonstrate his efficiency. Such
often occurs. But it is not clear in this case. What

is clearer are aspects of the case that require no
turther evidence.

There is a pathology of disturbance in Palitha’s
casc. The excess of violence—against three de-
tainees, not only Palitha—is to be seen in numer-
ous other instances. It 1s. indeed, not the worst
case on record in this respect. The attempt to pass
on a potentially lethal disease is another question.
It indicates a depth of contempt that requires pro-
fessional, clinical consideration.

The problem of injustice in Sri Lanka is, of
course, a legal matter. There are also clear ques-
tions of a political and sociological nature. A casc
such as Palitha Tissa Kumara’s, however, urges
the prominent inclusion a psychological perspec-
tive. The problems associated with a dysfunctional
police apparatus and a similarly impaired judicial
system cannot be solved without reference to ques-
tions such as contempt and self-contempt, the sell
and the “other” in Sri Lanka, and the conscious-
ness of hierarchy that infuses every human rela-
tionship with a dimension of “above™ and “below.”
It is such complexities of consciousness that lcad
police officers to act as Sub-Inspector Silva did—
and judges to defend him as they did in two sepa-
rate courls,

5. The Case of Angaline Roshana.

The laws of the country are too weak.” This
observation was not made by one of Sri Lanka’s
uncounted victims of police abuse or official tor-
ture. Nor did a lawyer defending a victim in court
articulate the thought. The remark belongs to a
police officer who was, at the very moment he
made it, in the act of torturing an ordinary citizen.
Weak laws were the reason Angaline Roshana, who
was twenty-five at the time, had to be assaulted in
police custody and deprived of her legal rights.
This was a police inspector’s reasoning on De-
cember 4, 2000, when Angaline was in police cus-
tody in the surburban town of Narahenpita, in the
hub of central Colombo (zone 8). The law had to
be broken to keep the law.

As it happened, in Angaline’s case the law did
not prove to be too weak. She eventually won a
fundamental rights case in the Supreme Court and,
much later, a High Court judgment against the of-
ficers charged with assaulting her. Her story, then,
ends with justice being served. But it is a rare story,
an exception in Sri Lanka that regrettably proves
the rule.

Angeline was at home on the evening of De-
cember 3, 2000, when at around 7:30pm, a group
of men in civilian clothes arrived in a private ve-
hicle and forced her to accompany them to the
police station. No reason was given. When
Angaline’s family protested. questioning the iden-
tity of the men, one of them (a man who later
turned out to be the Officer in Charge (OIC) of
the Narahenpita Police Station) threatened to break
their teeth, and forced Angaline into the vehicle
before speeding away.
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The police station was not their immediate des-
tination. Instead, Angaline was taken to the home
of an affluent local woman for whom she had pre-
viously worked as a washerwoman. The woman
had complained to the police that some jewelry
had been stolen and had accused Angaline of the
crime. Among the missing items was a watch,
which the woman said was worth half a million
rupees—about five thousand American dollars.

The woman accusing Angaline was a lawyer and
appeared to be familiar with the police officers—
perhaps by way of her legal work. Whilc the
woman, her family, and the police officers drank
and socialized, Angaline was forced to search for
the watch over a period of four to five hours.

Having denied any knowledge of the thefi, and
having failed to find the missing property, Angaline
was then taken to the police station shortly after
midnight. There she was detained overnight, se-
verely tortured, and forced to sign a confession.
Throughout the course of her detention, the police
officers frequently threatened to hang her up and
beat her; these threats were usually made when
the Angaline’s former employer visited the police
station.

Mr. Sanjeewa, a lawyer from the Human Rights
Institute, and Dr, Nali Swaris visited Angeline while
in detention, and demanded that Angaline’s legal
rights be observed and that she be produced be-
fore the court without further delay. OIC Shelton
Saley supposedly laughed sarcastically, and re-
marked; “the laws of the country arc too weak.
We are breaking the law Lo strengthen it.”

The act of taking a person into custody, without
showing any police identification or wearing the
police uniform, amounts to kidnapping. Moreover,
Roshana was not informed about the reasons for
her kidnapping or arrest. Furthermore, she was
tortured to obtain a confession, and she is still be-
ing illegally detained.

Only on the following day, December 5th, did
Angaline appear in the magistrate court. On the
magistrate’s orders, the Judicial Medical Officer
{(IMO) conducted an official medical examination
of Angaline’s injuries. The JMO’s formal report
identified seven contusions; the left shoulder. left
upper arm (front and back), right shoulder, left
and right buttocks, and upper left thigh. The re-
port also indicates that Angaline’s injurics were two-
four days old, and caused with a blunt object con-
sistent with the assault. Iis rcport is dated 7th
December 2000.

At the trial Roshana herself, and several other
persons gave evidence. The police officer also gave
evidence, accepting the arrest but denying that any
torture had taken place. The trial was protracted
and lasted for a period of almost six years. The
High Court judge held that the charges were proved
beyond reasonable doubt,

Having received legal assistance from the Asian
Human Rights Commission from the time of her

arrest onward, Angaline took her case to two
courts. The Supreme Court ruled in June of 2002
that Saley, the OIC accused of her torture had vio-
lated Angaline’s fundamental rights by way of tor-
ture and illegal detention; compensation of 100,000
rupees was awarded,

In apparent retaliation, the police subsequently
charged Angaline with thefl in the magistrate’s
court—a case that was dismissed for lack ol any
evidence. In July of 2007, the court found OIC
Saley and police Constable, Stanley Tissera, guilty
of committing a gross human rights vielation
against Angaline, It is believed to be only the third
such conviction under the UN Convention against
Torture (CAT) Act of 1994, to which Sri Lanka is
a state party. The act calls for a mandatory sen-
tence of seven years’ “rigorous imprisonment,” or
hard labour. Both officers were so sentenced; an
additional year was added for each officer in lieu
of fines in the amount of ten thousand rupees.

Angaline Roshana and those who supported her
can count her long ordeal a victory. What is the
truth at the core of this outcome?

Angaline triumphed, in effect, by subverting what
must be recognized as the existing order. She did
this by upholding the law, not by breaking it. So
does her case lead us to the paradox at the heart of
the Sri Lankan legal system—a paradox perfectly
captured in the police inspector’s remark Lo
Angaline’s family friend while she was in deten-
fion.

The paradox 1s very simply this: Those charged
with enforcing the law in Sri Lanka are the very
people who least respect it. Those who are sup-
posed to uphold the law are the very people who
often, and dangerously, break it, At the core of
their reasoning is a distinction between law and
order that is not valid.

The convictions Angaline won under the CAT
Act are to be welcomed. But given the established
record of the nation’s police and courls, three con-
victions under these laws over the period of thir-
teen years is simply not enough. The police in-
spector was wrong: Sri Lanka’s laws require
strengthening, certainly, but as Angaline demon-
strated, they are sufficient to deliver justice. It is
their enforcement that is critically weak.

The impact of the global campaign against
terrorism

Perhaps there is an area in which the plight of
lawyers in more developed countries and others
tind similarities. That is the area of new laws which
arc promulgated under the doctrine of the cam-
paign against terrorism. Almost all the rules that
were once held sacrosanct are now being chal-

example is the relativisation of the principles relat-
ing to torture. The rank that the right against tor-
ture held in the human rights discourse has been
undermined in many ways under the pretext that,
in the pursuit of the elimination of terrorism, the
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The changes which
take place in the
process of pursuing
suspected terror-
ists are extended
into the normal
criminal justice
process without
much difficulty.
Restraint culti-
vated over long
periods of time
among the law
enforcement
officers break
down within a very
short time when
they are encour-
aged to contravene
principles of disci-
pline in dealing
with alleged terror-

considerations against the use of torture is no

longer of the highest priority. Similarly, the rules
relating to illegal arrest, illegal detention, searches
of persons and premises and almost every other
liberty is not being questioned when it comes to
the issuc of categorizing a problem under anti-
terrorism. While in developed countries, these
problems take the form of undermining these prin-
ciples, what takes place in a less developed coun-
try is to evolve principles which are the very op-
posite of those enshrined in the Universal Decla-
ration of Human Rights and other UN conven-
tions.

It has become part of the doctrine of several
states that killing of arrested persons, either by
way of custodial death or disappearances is a le-
gitimate means of dealing with someone suspected
of terrorism. The criterion used for judging a ter-
rorist or someone who aids and abets terrorism
is also elastic. The normal processes of criminal
investigations, prosccutions and trial by an inde-
pendent judiciary are considered now, more and
more, as rights that these persons are unworthy
of having. Such changes of mentality achieved
through tremendous amounts of propaganda
work, has ils impact on the actual practice of
law before courts. The lawyers who undertake
the work of the defense of such suspects them-
selves come under the suspicion of the commu-
nity as well as the state. The tremendous attitudi-
nal changes in the judiciary itself often makes it
an uphill task for a lawyer to pursue even a very
simple application on behalf of his clients who
happen to be of this category. We are living in a
time where a massive scale of political propa-
ganda is displacing some of the most strongly
held beliefs regarding equality before law and fair
trial.

The changes which take place in the process
of pursuing suspected terrorists are extended into
the normal eriminal justice process without much
difficulty. Restraint cultivated over long periods
of time among the law enforcement officers break
down within a very short time when they are en-
couraged to contravene principles of discipline in
dealing with alleged terrorists. Once lost, these
hardened habits of discipline do not come back
easily. Experience shows that these habits are lost
for a whole generation and as a resull. a new
generation of officers may have their training in a
milieu in which the strong habits of restraint in
the use of power is not cultivated at all. This same
process has often been extended to the depart-
ments of prosecutors as well as to the judiciary.
Thus, the rule of law and democracy may suffer
greatly form the absence of system operators
who have cultivated habits of more developed
criminal justice practices. All this affects the role
of the lawyer.

In countries where they have been long peri-
ods of the operation of anti-terrorism and emer-
geney laws, there are deliberate attempts to ab-
sorb the lawyers also, into the network of cor-
ruption that develops in these times. Sadly the
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numbers of lawyers who fall into that trap are
not only a few. These pressures have tremen-
dous repercussions for those conscientious law-
yers who intend to practice their profession with
dignity and honour.

Trying to find solutions to the lawyer’s prob-
lems

All these matters raised above pose questions
to organisations such as Lawyers for Lawyers
and the Asian Human Rights Commission as to
how to engage with the lawyers who face such
problems in order to develop various means to
address them. While it is essential to help law-
yers who face serious problems on a one-to-one
basis, it is quite obvious that that alone is not suf-
ficient to deal with the type of problems and ob-
structions that the lawyers face today, which
were discussed to some extent above,

I venture to suggest a few initiatives that may
be useful in trying to address them:

Cultivating understanding on problems
faced by lawyers

So far there are no forums for ongoing discus-
sion with a view to develop a better understand-
ing of the problems faced by lawyers, particu-
larly the type of problems mentioned above. While
there are organisations such as the International
Bar Association, and Law Asia, the approaches
of such organisations are of a more conventional
type and the space available for creating greater
awareness of the basic threats to the very no-
tions ol working as a lawyer cannot be adequately
addressed through available means. The living
conditions of more developed countries, and the
ones which may be called less developed coun-
tries are so vastly different, particularly in the arca
of legal systems and the protection of rights
through the interventions of legal representation
by lawyers. The understanding of the practical
problems involved require greater knowledge
about the ground realities and this cannot come
about otherwise than through very deliberately
designed ventures practiced over a considerable
period of time. At the moment neither such knowl-
edge nor such contact exists in a significant man-
ner.

I believe that if studies and deliberations can
take place with the close cooperation of lawyers
who are placed in disadvantaged positions and
others, we may be able to generate knowledge
that could be taken to significant forums such as
the United Nations, the European Union, univer-
sities and also to bar associations who may be
able to play a greater role in finding ways to ad-
dress these problems. Such a body of knowl-
edge needs to be created by the efforts of some
pioneers who would have to devote time and re-
sources to evolve an adequate beginning in this
work. It is in this area perhaps that some close
consultation should be developed in a way that
some difference can be created to the dismal situ-
ation faced by many lawyers in such countries.
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Encouraging volunteer lawyers from devel-
oped countries to visit their counterparts in
more disadvantaged circumstances to evolve
forms of collaboration to strengthen their
situation

The differences between the conditions under
which the work of being a lawyer takes place in
more developed countries and other is so very
different that it may even be impossible to grasp
these problems without such direct contacts and
observations. Perhaps lawyers from more devel-
oped countries can be encouraged to visit others
and to observe for themselves the difficulties faced
by their counterparts. Their observations may play
a complimentary role to the suggestion | have
made above regarding the creation of a body of
knowledge relating to these matters. Such volun-
teers can also develop forms of solidarity which
may in the long run lead to the development of
strategies in dealing with these problems in gen-
eral as well as pertaining to individuals.

To make efforts to bring in the structural
and system issues relating to legal systems
into discourses on the rule of law, democracy
and human rights

Relative strengths and weaknesses of legal sys-
tems themselves which create better or adverse
circumstances for lawyers and litigants have not
become a topic of significance in discussions re-
lating to the rule of law, democracy and human
rights. Words such as ‘judges’, ‘prosecutors’,
‘police’, ‘court houses’ are often used on the as-
sumption that such words carry similar connota-
tions under all legal systems. However, in reality
these words may carry completely different
meanings under different circumstances. In a de-
veloped democracy it would be hard to imagine
that the word ‘judge’, may carry the connotation
of a political stooge or a corrupt person. How-
ever, there are many countries in which people
associate such connections with such a term. A
prosecutor that makes his or her point in order
not to prosecute may seem ridiculous to those
who arc used to working under a credibly func-
tioning legal system. However, under different cir-
cumstances, the role of the prosecutor may be
directed towards avoiding prosecuting persons
for the causing of disappearances, torture, extra-
judicial killings and even in regard to corruption.
To the citizen and the lawyer who lives in these
circumstances, the idea of a prosecutor may carry
ambiguous meanings. What is even more com-
plicated is the word ‘policeman’. To many per-
sons in the countries | have mentioned above, a
policeman would mean a torturer, a person with
extremely poor education and perhaps the most
corrupt person within the state structure. In their
psychology, avoidance of a policeman is of enor-
mous concern like that of a boogeyman in child
psychology. A court house may mean the messi-
est place with hardly any decent facilities where
delays are most common and where nothing can
be done without the passing of money from hand
to hand. Thus, any assumption that the basic

Digitizedhy-Naastaham - Fatndation

meanings of the words associated with rule of
law carry similar meanings in all locations may
be quite misleading.

When the enormous difference of meanings,
due to structural and systemic factors is ignored,
a meaningful discourse becomes almost impos-
sible. This is one of the reasons that a discourse
on rule of law, democracy and human rights is
not given the due seriousness which it deserves
very often, particularly in countries with less de-
veloped legal systems,

It should be the duty of those who arc aware
of these contradictions to bring them to light in
order to develop new perspectives to evolve more
meaningful discourses on these matters. At the
moment, due to insufficient interventions of per-
sons who are aware ol these contradictions some
of these discourses between the countries remain
stagnant and sterile.

The Asian Human Rights Commission and its
sister organisation the Asian Legal Resource Cen-
tre, which has realised these problems some time
ago, started a bimonthly publication entitled Ar-
ticle 2 in 2001 and this has been regularly pub-
lished since then. The purpose of this publication
was to draw attention to the problems relating to
the implementation of human rights, particularly
with the obligations of the state to provide an ef-
feetive remedy which can be determined by com-
petent judicial, administrative or legislative authori-
ties or by any other competent authority provided
for by the legal system of the state and to de-
velop possibilities of judicial remedy. In our stud-
ies published in issues of Article 2 we have pro-
vided detailed information about structural and
systemic issues which defy the attempts to im-
prove rule of law and human rights in many coun-
tries. We have also pursued this same objective
by the development of clinics in many countrics
to record, on a routine basis, the problems of
implementation and we have given publicity to
these problems by various forms of communica-
tions such as Urgent Appeals, statements, sub-
missions to the United Nations and state authori-
ties, articles to newspapers in various languages
as well as oral and video interviews to the me-
dia."

However, in our experience we have not scen
any significant attempts to deal with structural
and systemic issues in a systematic manner, We
are also of the opinion that such efforts may not,
in the near future, emerge from the efforts of the
UN agencies due to various pressures by the state
partics who try to confine such international ef-
forts to individual violations and most limited in-
terventions. Perhaps at this stage, it is from more
independent organisations that efforts must be
made to bring the structural and systemic aspects
relating to rule of law, democracy and human
rights to the forefront of the discussion.

Some improvements can also be made in
the manner of helping lawyers facing special
difficulties

When the enor-
mous difference of
meanings, due to
structural and
systemic factors is
ignored, a mean-
ingful discourse
becomes almost
impossible. This is
one of the reasons
that a discourse on
rule of law, democ-
racy and human
rights is not given
the due serious-
ness which it
deserves very
often, particularly
in countries with
less developed
legal systems.
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This is an area, as far as [ am aware, that Law-
yers for Lawyers have had a special interest in
for a long time. This mode of assistance still re-
mains quite important and such help could go a
long way in terms of repression and attacks on
human rights defenders that have been faced in
many countries. Perhaps a special category of
lawyers who need help are those who are sub-
jected to contempt of court proceedings or other
forms of punishments such as the withdrawal of
their licenses to practice as lawyers, purely due
to asserting their independence and their failure
to comply with the demands to adjust to various
compromises that the system, or sometimes, su-
perior judges force on them. Ofien lawyers fac-
ing such problems become isolated as sometimes,
cven bar associations distance themselves due to
the fact that the leaders of these associations fear
repercussions into their own practice if, as a matter
of principle, they were to support these lawyers.
Sometimes solidarity does not germinate due to
the fact that the lawyers often feel that, despite
all protests, particular types of repression pur-
sued by the superior court judges cannot be eas-
ily defeated. They tind protests to be futile and
often withdraw from their normal habits of fight-
ing for a just cause. Under these circumstances,
international solidarity can mean a lot. Perhaps
one particular form of solidarity that can be de-
vised is to develop ways to make thorough stud-
ies into such cases and to provide well documented
studies for relevant organisations to act upon.
Every time when one such lawyer faces such a
difficulty is helped in a significant manner, it also
liberates the others and improves the level of moral
of the legal profession. Perhaps in this internet

age, better networks need to be developed to ob-.

tain information faster and to assist more speed-
ily.

Try to assist the UN Special Rapporteur on
the independence of judges and lawyers to ex-
ercise his mandate successfully

It is well known that the mandates of the UN
Rapporteurs as well as UN sub-committees are
successful to the extent that independent
organisations provide adequate information and
other forms of technical support to such
Rapporteurs and UN agencies. The UN Special
Rapporteur on the independence of judges and
lawyers is a relatively new mandate within the
UN system. Perhaps organisations like Lawyers
for Lawyers, the Asian Human Rights Commis-
sion and others must find ways to support this
office by documenting relevant problems relat-
ing to the legal profession and submitting these
to the Rapporteur. This may help the Rapporteur
to improve his own understanding about the prob-
lems and also to take the matter up with the rel-
evant states and the relevant UN bodies also. Per-
haps we could contribute to a much greater out-
put from this office through our collective and
collaborative efforts. One example of such col-
laboration was an open letter written by a group
consisting some judges, lawyers and human rights
defenders under the auspices of the Asian Hu-

man Rights Commission which was sent to the
Rapporteur on the adverse impact of unreason-
able and unduc delays of the administration of
justice. This open letter is reproduced herewith
as an annexure.*
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AS-155-2007, July 6, 2007

A Statement by the Asian Human Rights Com-
mission

WORLD: An appeal to Muslim scholars
throughout the world

(The case of a teenage girl facing the death
sentence in Saudi Arabia as the result of a trag-
edy being misunderstood as a crime)

The Asian Human Rights Commission is writ-
ing this appeal to all the Muslim scholars in the
world regarding the case that the AHRC believes
deserves the attention of all Muslim scholars.

This is a case where a teenage girl was in
charge of bottle feeding a four-month old child
her inexperience resulted in child choking. While
she was desperately trying to help by way of
soothing and stroking the chest/lace and neck
of the baby, a tragic death took place. These
circumstances are explained below. However,
due to a misunderstanding of the situation, this
case was presented as the murder of a baby by
strangulation and the teenager was sentenced
to death by a court in Saudi Arabia on June, 16,

After carcful consideration of all facts we are
of the view that what has happened is an enor-
mous tragedy but it can lead to, (if not pre-
vented soon), a further tragedy of an innocent
inexperienced teenager being executed.

We believe that this is a case in which schol-
arly considerations can help to make the nec-
cssary reflections distinguishing a tragedy from
a crime and from such reflections interventions
can be made to prevent a further tragedy taking
place. We believe that the Muslim scholars, if
they think it appropriate can communicate with
this unfortunate family, faced with this situa-
tion to provide them with wise advise to help
them deal with this issue.

Details of the relevant incidents:

This case concerns Naffeek Rizana who is
facing the death sentence in Saudi Arabia, al-
legedly for the strangulation of a four month
old baby. Through close study of the case, the
Asian Human Rights Commission is satisfied
that, in fact, what has taken place was the tragic
death of a baby in the process ol being fed by
an inexperienced teenager.

Naffeek Rizana was born on February 4, 1988
and comes from a war-torn, impoverished vil-
lage. Here, many families, including those of
the Muslim community try to send their under
aged children for employment outside the coun-
try, as their breadwinners. Some employment
agencies exploit the situation of the impover-
ished families to recruit under aged girls for
employment. For that purpose, they engage in
obtaining passports by altering the dates of birth

of these children 1o make it appear that they
are older than they really are. In the case of
Naffeek Rizana, the altered date, which is to
be found in her passport now, is February 2,
1982. 1t was on the basis of this altered date
that the employment agency fixed her employ-
ment in Saudi Arabia and she went there in May,
2005.

Later in 2007 she went to work at the house
of Mr. Naif Jiziyan Khklaftal Otaibi whose wife
had a new-born baby boy. A short time after
she started working for this family. she was
assigned to bottle feed the infant who was by
then four months old. Nafleek Rizana had no
experience of any sort in caring for such a
young infant. She was left alone when bottle
feeding the child. While she was feeding the
child, the boy started choking, as so often hap-
pens to babies and Naffeck Rizana panicked and
while shouting for help tried to sooth the child
by feeling the chest, neck and face, doing what-
ever she could to help him. At her shouting,
the mother arrived but by that time the baby
was either unconscious or dead. Unfortunately,
misunderstanding the situation, the family mem-
bers treated the teenager very harshly and
handed her over to the police, accusing her of
strangling the baby. At the police station also,
she was very harshly handled and did not have
the help of a translator or anyone else to whom
she could explain what had happened. She was
made to sign a confession and later charges
were filed in court of murder by strangulation.

On her first appearance in court, she was
sternly warned by the police to repeat her con-
lession, which she did. However, later she was
able to talk to an interpreter who was sent by
the Sri Lankan embassy and she explained in
her own language, the circumstances of what
had happened as stated above. This version was
also stated in court thereafter.

According to reports, the judges who heard
the case requested the father of the child to
use his prerogative to pardon the young girl.
However, the father refused to grant such par-
don. On that basis, the court sentenced her to
death by beheading. This sentence was made
on June 16, 2007.

There is a period of one month for the lodg-
ing of an appeal. [Towever, an appeal has not
yet been lodged. The initiative for lodging the
appeal is with the Sri Lankan government. The
AHRC also understands that the Sri Lankan au-
thorities have sought the help of a legal firm
which had initially demanded the equivalent of
US$ 160,000. In the initially reports in the me-
dia there were different figures quoted. How-
ever, this matter has now been clarified. The
Foreign Ministry in Colombo. Sri Lanka has not
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This circular has

not been publicized,
nor has the
HRCSL made any
press statement
about this matter in
order to inform the
public. It is only
through private
sources that human
rights groups have
been made aware
of this circular. The
general reaction
has been that this
is yet another
example of a
human rights
commission, which
was not appointed
under the provi-
sions of the Sri
Lankan Constitu-
tion, trying to
undermine the
peoples’ right to
protection.

authorised such money and the family of

Naffeek Rizana is of course unable to raisc any
funds for her appeal. This matter of legal as-
sistance is being pursued with the government
al the moment.

However, under Saudi Arabian law, it is the
prerogative of the family of the victim, in this
case the parents of the baby that has the right
to pardon the teenaged, Nalleek Rizana. Such
pardon will be valid in law under the Saudi Ara-
bian legal system.

The Asian Human Rights Commission is of
the view that was has happened is a tragedy
and not a crime. At no stage was any allegation
made of any animosity between the teenaged
helper and the family. If such animosity ex-
isted it is very unlikely that a four month old
infant would have been handed over to her
carc. The inexperience of the helper, as well as
the difficulties of communication due to lan-
guage problems have ended up in an extremely
unfortunate situation being misunderstood as a
crime. If the nature of this tragedy is not dealt
with within a matter of days from now, there
will be a further tragedy of a teenaged, inexpe-
rienced helper being subjected to capital pun-
ishment for a crime she did not commit or in-
tend to commit.

SRI LANKA: Ms. Rizana Nafeek’s appeal
still pending at the Saudi Court

(Hong Kong, October 12, 2007)

According to the law firm Kateb Fahad Al-
Shammari, the appeal filed on behalf of Ms.
Rizana Nafeek who was sentenced to capital

punishment by a Saudi Court is still pending
and it will take some time before the appeal is
heard. The firm is representing Ms. Rizana in
the appeal.

The Asian Human Rights Commission
(AHRC) was briefed by the law firm yester-.
day, October 11, 2007. Razina is a 17-year-old
Sri Lankan who was sentenced for capital pun-
ishment in Saudi Arabia.

“The AHRC has contacted the lawyers in
Saudi Arabia after being alerted about some false
rumours spread by some persons in Sri Lanka
about this case...” said Mr. Basil Fernando, the
Exccutive Director of the AHRC.

The lawyers have made a detailed appeal with
many grounds which they believe are very
strong reasons for the lower court sentence to
be reversed, he added.

“Several Muslim scholars who were con-
tacted by the AHRC has also conlirmed that
even under the Sharia law, the death sentence
is erroncous on many grounds. Many principles
are available within the Shariah law to provide
substantive and procedural justice of persons
facing criminal trial..."” Mr. Fernando said.

Rizana was sentenced to death by a Saudi
Court due to some allegations of causing death
of a four-month-old baby of her employer
while in fact she was in no way responsible
for the accidental death which has occurred
while the baby was being bottle-fed. Many
agencies have made several appeals to the Saudi
authorities to exercise clemency and to pardon
Rizana Nafeck.

Condemnation of the setting of a three
month deadline for filing of complaints by
the Human Rights Commission of Sri Lanka

July 19, 2007

A Statement by the Asian Human Rights
Commission

SRI LANKA: AHRC condemns HRCSL’s
setting of a three month deadline for fil-
ing of complaints

The Board of the Human Rights Commis-
sion of Sri Lanka has decided to issue a cir-
cular prescribing a period of three months
from the date of an incident for the receiving
of petitions.

Internal Circular No. 7, dated 20.6.2007,
addressed to all directors, regional coordina-
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tors, legal officers and investigation officers,
signed by D.J.B. De Silva, Secretary, HRCSL,
reads as follows:

“Period of prescription of receiving petitions

The Board at its meeting held on 18.6.2007,
decided that the period of receiving petitions
should be restricted to 3 (three) months {rom
the date of incident of violation of Human
Rights.

You are kindly requested to give publicity to
this decision among the members of public
and also abide by the above decision. The pe-
titions already accepted should be inquired into
irrespective of the date of incident.
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Any exceptional matters should be referred
to the Commission for decision.”

This circular has not been publicized, nor
has the HRCSL made any press statement about
this matter in order to inform the public. It is
only through private sources that human rights
groups have been made aware of this circu-
lar. The general reaction has been that this is
yet another example of a human rights com-
mission, which was not appointed under the
provisions of the Sri Lankan Constitution, try-
ing to undermine the peoples’ right to protec-
tion.

This move is seen as an attempt to discour-
age people from having recourse to the Hu-
man Rights Commission and to eradicate any
semblance of the idea of a proactive commis-
sion, willing to be engaged in the protection
and promotion of human rights under the ex-
tremely difficult circumstances that the coun-
try is presently faced with.

One human rights activist commented, “If

the HRCSL receives fewer complaints, then it
can create an impression around the world that
the human rights situation in the country has
become better.” International human rights
groups place much reliance on the statistics
given out by the HRCSL in trying to ga uge the
situation of human rights in the country.

The implication of this circular is that com-
plaints regarding torture, extrajudicial killings,
forced disappearances, gross violations of the
rights of children and women, complaints re-
lating to discrimination and violations of the
provisions for equality before law, are all pre-
scribed unless the complaints are made within
three months.

The HRCSL is a statutory body created for
the purpose of the protection and promotion
ol human rights and is expected to work
within the framework of the Paris Principles
relating to national institutions. However, the
HRCSL in recent times has not in any way
conformed to these principles, either regard-
ing its independence, or on the implementa-
tion of international norms and standards re-
lating to the observance of human rights by
the state,

A national human rights commission is ex-
pected to monitor human rights violations and
to make recommendations to all government
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bodies on the steps that need to be taken in
order to better facilitate respect for human
rights. This is a function that the HRCSL has
failed to carry out, regardless of the extremely
difficult circumstances relating to human
rights faced by people throughout the coun-
try. Instead of monitoring human rights it is
in fact, by its most inefficient methods of
work, discouraging complainants who wish
to pursue their rights. The advantage of such
inaction goes to the perpetrators of the viola-
tions.

There is no basis for setting prescriptive time
limits in regard to acts of torture, extrajudi-
cial killings and forced disappearances. These
are heinous crimes’and gross violations of
human rights. The Board of the HRCSL has
acted in violation of the basic norms and stan-
dards for the protection of human rights in
imposing a period of three months as a period
of limitation for the acceptance of complaints
by the Commission,

Given the situation of extreme alarm that pre-
vails in the country today there is likely to be
many persons who may not dare to make com-
plaints immediately out of fear for their lives.
The government had admitted the absence of
witness protection in the country and its ad-
verse consequences on all witnesses. In such
circumstances, it is natural for people to wait
for more secure conditions before they make
a complaint,

Individual complainants may want to ensure
for themselves a place of safety before they
make complaints relating to serious violations
ol rights. Also, particularly, people living in
rural areas and more distant parts of the coun-
try, will find it difficult to keep to such a dead-
linc. In conflict areas the situation can be even
worse. How is it possible for refugees and
other displaced persons who suffer the worst
forms of human rights abuses to keep to such
a deadline?

The AHRC wurges all civil society
organisations to critically examine the role that
the HRCSL is playing now. s it a watchdog
for those violate human rights or has it any
capacity and will to be the watchdog of the
human rights of those who suffer violations?
This particular circular should be condemned
as an attempt to limit its services and to ex-
clude many persons from making complaints
about human rights violations.
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Considering the

nature of com-
plaints these
authorities have to
entertain, the
access to these
authorities must be
possible through
the simplest forms
avoiding complex
official formalities
like formal plaints
and complaints and
the representation
through legal
practitioners.
Anyone willing to
complain to these
authorities must be
welcomed by the
authorities with
utmost confidence.
This must be
reflected in the
rules of procedure
to be formulated
for these authori-
ties rather than
leaving it to the
discretion of the
persons chairing
the state and
district level

authorities.

Further Statements of the Asian Human
Rights Commission on Issues of
Concern in Asia

July 5, 2007

o

A Statement by the Asian Human Rights
Commission

INDIA: Police Complaints Authority in
Kerala is a good move, but that alone is
not enough

The Government of Kerala has initiated ac-
tion to establish a Police Complaints Author-
ity in the state. The authority is expected to
deal with complaints by and against the state
police. The authority has been formed in ac-
cordance with the Kerala Police Act (Amend-
ment) Ordinance, 2007 issued by the state
government on February 12, 2007. The au-
thority has been setup under the Chairman-
ship of the retired High Court Judge Mr K. K.
Dineshan.

The establishment of this authority is a wel-
come move. As of now, there are no indepen-
dent mechanisms in the state with power to
entertain complaints against the police, inde-
pendently investigate them and also enforce
its findings. The Government of Kerala has
set a model for the other state governments in
India and also to the central government to
follow.

The Supreme Court of India when deciding
the Prakash Singh case has issued directions
to the state and central governments calling
for drastic changes in policing within India. A
simple reading of the Ordinance issued by the
Government of Kerala however raises an ap-
prechension that whether the government 1s se-
rious enough in complying with the directions
of the Supreme Court. The Police Complaints
Authority itself is an example.

For the Police Complaints Authority to be
fully functional, the government must imme-
diately appoint the remaining members at the
state and the district level to the authority. The
Asian Human Rights Commission (AHRC)
expects that the Government of Kerala will
further implement all the other directives of
the court without any delay.

If the government 1s serious to in its inten-
tion to bring changes to the state police, a mere
establishmentof the Police Complaints Author-
ity alone is not enough. The government has
to provide adequate infrastructure for the state
and district level Police Complaints Authority
to function and to serve its mandate. The Or-
dinance issued by the government, to meet the

Digitized by Noolaham Foundation.

deadlines fixed by the Supreme Court has in
fact watered down the Court’s orders.

For example the AHRC has apprehensions
regarding the enforceability of the findings of
the state and district level authority. The di-
rection of the Supreme Court is that the “rec-
ommendations of the Complaints Authority,
both at the district and state levels, for any
action, departmental or criminal, against a
delinquent police officer shall be binding on
the concerned authority”.

In the Ordinance issued by the state gov-
ernment regarding the enforceability of the
findings of the authorities the above direction
of the court has been watered down by: “rec-
ommendations of the Authority... against a de-
linquent police officer shall be binding in so
Jar as initiation of departmental proceedings
or registration of a criminal case is concerned.
Such recommendation shall, however, not
prejudice the application of mind by the en-
quiry officer or the investigating officer when
he is conducting the departmental enquiry or
criminal investigation, as the case may be”.

In a similar fashion, the Ordinance has re-
duced the power of the state and district level
authorities to that similar to a civil court. The
Supreme Court’s direction is to provide the
authorities independent investigative facilities
to investigate a complaint as if in a scientific
criminal investigation. Under the current Or-
dinance, no such provision is made.

There are several other instances where the
directives of the Supreme Court are watered
down by the state government through its Or-
dinance. This will be addressed in a scparate
statement by thc AHRC.

Now that the state government has started
setting up the Police Complaints Authority, the
government must immediately ensure the fol-
lowing minimum requirements:

1. The remaining appointments to the state
and district level authorities must be made with
the least possible delay

2. The appointments to the district level au-
thorities and the other members to the state
authority must be made through an impartial
and open process

3. The state and district level authorities
must have enough facilities to investigate and
inquire into complaints submitted to them
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4. Considering the nature of complaints these
authorities have to entertain, the access to
these authorities must be possible through the
simplest forms avoiding complex official for-
malities like formal plaints and complaints and
the representation through legal practitioners.
Anyone willing to complain to these authori-
ties must be welcomed by the authorities with
utmost confidence. This must be reflected in
the rules of procedure to be formulated for
these authorities rather than leaving it to the
discretion of the persons chairing the state and
district level authorities.

July 25, 2007

A Statement by the Asian Human Rights
Commission

INDIA: Reform criminal justice systems
to end apartheid in India

Caste based discrimination is the Indian vari-
ant of apartheid. For decades Indians have
been separated and divided according to the
caste hierarchy. In spite of several laws and
even Constitutional guarantees India remains
largely divided along caste lines.

Caste based discrimination is omnipresent
in India. It is reflected across the societal
spectrum. It is so evident that even a com-
plete stranger could identify the inequalities
practised openly in the socicly based on the
caste. Caste based discrimination is reflected
in the private and public life. Caste is the final
denominator for everything in India. It has its
influence in the politics, administration and
even the economic growth of the country.

Though India is projecting itself to become
a developed country by the year 2020, what
has been ignored is that if the situation which
is prevalent, continues, a major proportion of
the country’s population will not benefit from
such progress. The state of Uttar Pradesh is
an example. The state, considered to be the
power centre of India, is now administered
by a political party, the Bahujan Samaj Party
(BSP) that came to power towing the caste
line, particularly that of the Dalits. But what
is the actual situation of the Dalits in this state?

The Dalits in Uttar Pradesh are extremely
poor. Their counterparts, the Patels and
Yadavs, otherwise known as the Other Back-
ward Community (OBC), has liberated them-
sclves from the servitude of the upper caste
by making usc of the window of opportunity
provided to them by the former government,
also led by a Yadav. In the process of self lib-
eration, they not only ignored the Dalits, but
also forced them to continue under servitude.
It has to be understood that this was a calcu-
lated move to exploit the economy of caste
based discrimination.

___Digitized by NooIaham_LFoqp_(ja_tion.

The equation is simple; by the end of the
day there need to be a source for free labour.
To ensure free labour the nco Brahmins of the
state - the Patels and Yadavs - forced the Dalits
to remain under servitude. The Patels and
Yadavs are also now known as the neo feudal
of the state.

To control the Dalits, the age-old Brahmin
policy of food deprivation and bonded labour
is brutally enforced. Though bonded labour is
prohibited by the Bonded Labour System (Abo-
lition) Act, 1976, the law has little meaning
for the Dalits. They arc forced to bone-break-
ing work in the farms, quarries and kilns of
the upper caste community. Food deprivation
and poverty eradication, though sought to be
prevented through several central and state
government programmes like rationed distri-
bution of food grains and oils through the
Public Food Distribution System (PDS) shops
and implementation of programmes like the
Andyodaya and Annapoorna schemes along
with the employment generating programmes
like the Jawahar Rozgar Yogna never perco-
lated into the Dalit community for their ben-
efit. Dalits arc deprived from accessing these
programmes by the upper caste by corrupt-
ing the implementing element of these
programmes.

All this is possible only because of a cor-
rupt and fallen criminal justice delivery mecha-
nism in Uttar Pradesh. The backbone of the
criminal justice system is the policing in the
state. Policing in Uttar Pradesh suffer from
the impunity that the officers enjoy for their
corrupt practices. Custodial torture and extra
judicial killing is widely used to terrorise those
who challenge the police in Uttar Pradesh.
Even well known human rights groups are not
immune to this terror.

Dr. Lenin Raghuvanshi, the Secretary of a
people’s movement, the Peoples’ Vigilance
Committee on Human Rights (PVCHR) and his
wife Ms. Shruti and their activists, based in
Varanasi who are fighting against the caste
based discrimination in the state is targeted
by the local police and the corrupt officials
within the administration. Several threats have
been made against the life of the activists as-
sociated with the PVCHR.,

Illegal dealing of rationed articles is domi-
nated by corrupt licensces, mostly from the
upper caste, who had obtained licenses to run
the PDS shops in villages. Some of them have
been renewing their license for decades in spite
of specific complaints filed against these lic-
ensces.

The district administrations, the license is-
suing authority on behalf of the state govern-
ment, has thus far ignored these complaints
and failed to properly investigate them. Even
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corrupt and fallen
criminal justice
delivery mecha-
nism in Uttar
Pradesh. The
backbone of the
criminal justice
system is the
policing in the
state. Policing in
Uttar Pradesh
suffer from the
impunity that the
officers enjoy for
their corrupt
practices. Custo-
dial torture and
extra judicial
killing is widely
used to terrorise
those who chal-
lenge the police in
Uttar Pradesh.
Even well known
human rights
groups are not
immune to this

terror.
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Dictatorship has
today been re-
Jjected as a viable
form of govern-
ment in Pakistan,
But while the
Supreme Court
Judgment must be
celebrated, the
task now falls to all
serious-minded
persons to think
and act together
and build upon this
achievement.
There remains
much to be re-
stored which has
been lost under this
military regime,.
The wisdom ex-
pressed in the
streets and courts
of Pakistan in the
last few months,
culminating in this
Jjudgment, must
now give rise to a
vision for a new
Pakistan where
democracy and the
rule of law will
wholly replace
tyranny and injus-
tice. Let us all
work towards this

goal.

in cases where an investigation was ordered,

it has been breached by corrupt police offic-
ers who rallied behind the upper caste under
the influence of their money.

When mere complaining and campaigning
was found ineffective, matters were taken to
the local courts for intervention. The local
courts which are equally corrupt and nepotic
failed to intervene. Some of the judges in the
lower judiciary and a few in the higher judi-
ciary of the state are so prejudiced as a result
of their caste sentiments that any issue con-
cerning the lower caste is thrown out of the
court without any consideration.

It is this insensitivity to these issues by the
courts amplified by a corrupt police that sus-
tains a broken administrative setup in Uttar
Pradesh. The state is a showcasc and a speci-
men for studying the current day practices of
caste based discrimination in India. The state
is now administered by a Chief Minister who
has declared in public that her government is
determined to rule out caste based prejudices
in the state. This dctermination, if it is not a
political hat trick, has to be reflected in what
steps the current administration would take
to check the deep rooted problems within the
criminal justice mechanisms, particularly the
police, within the state.

Il caste based discrimination could be ini-
tially controlled and in due course totally eradi-
cated from Uttar Pradesh, similar steps could
be initiated in the rest of India. But what 1s
required for this is the political will and deter-
mination to correct the injustices meted out
against the Dalits by the upper caste through
exploiting a fallen criminal justice system. In-
dia is yel to experience the benefits of a rea-
sonably functioning criminal justice system.
Without correcting this fatal mistake, India will
never succeed in eliminating caste based dis-
crimination which it will remain a blot in the
modern history of India.

July 20, 2007
A Statement by the Asian Human Rights
Commission

PAKISTAN: Historic verdict reinstates
chiefl justice, challenges dictatorship

In a unanimous decision, the Supreme Court
of Pakistan today 20 July 2007 declared the
suspension of the Chief Justice of Pakistan,

Seokek gekok o

__Digitized by Noolaham Foundation.

Iftekhar Choudry, by the president, General

Pervez MusharalT, to be illegal and instructed
that he be reappointed.

The Asian Human Rights Commission salutes
the Supreme Court of Pakistan for this bold,
upright and historic assertion of the indepen-
dence of the judiciary, which sets an example
for the whole of Asia.

Pakistan now again has a legitimate head to
its judiciary. It is now his duty to carry the
leadership that he has shown in these last few
months back into his role as chief justice, in
the intense struggle to uphold the rule of law
and protect the rights of his people under ex-
traordinarily difficult circumstances.

During the last few months the world has
seen the courage of lawyers and judges in Pa-
kistan, who have risked everything to defend
the integrity of their institutions and profes-
sional credibility, in the interests of the entire
public there. Their stamina and determination
will remain indelibly marked upon our memory.
They have truly earned the victory that has
come today.

The Asian Human Rights Commission sin-
cerely believes thal the enormous trust vested
in the chief justice by people throughout Pa-
kistan, actively demonstrated in thousands
risking and some losing their lives, will be re-
ciprocated by the upholding of the highest tra-
ditions of the courts and legal values. There
1s no alternative. They have made clear that
they want their judiciary to be separate from
the executive. They will not tolerate the mili-
tary bulldozing over every other institution in
their country. They insist upon institutions for
the rule of law and government through real,
not fraudulent, legislative power.

Dictatorship has today been rejected as a vi-
able form of government in Pakistan. But while
the Supreme Court judgment must be cel-
ebrated, the task now falls to all serious-
minded persons to think and act together and
build upon this achievement. There remains
much to be restored which has been lost un-
der this military regime. The wisdom ex-
pressed in the streets and courts of Pakistan
in the last few months, culminating in this judg-
ment, must now give rise to a vision for a
new Pakistan where democracy and the rule
of law will wholly replace tyranny and injus-
tice. Let us all work towards this goal.
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Memorial for K. C. Kamalasabeyson, PC,
former Attorney General of Sri Lanka

August 13, 2007

A Statement by the Asian Human Rights
Commission

SRI LANKA: In memory of Mr. K. C,
Kamalasabeyson, PC, former Attorney Gen-
eral

The Asian Human Rights Commission pays
iribute to the former Attorney General, Mr. K.,
C. Kamalasabeyson, PC whose passing away
in India was reported in the newspapers today.

Mr. Kamalasabeyson, during his tenure con-
tributed to the introduction of prosceutions on
torture cases. On many occasions he also tried
to lake an independent stance on some issues
which were of national importance, such as the
issues relating to the 17th Amendment. He of-
ten had difficulties relating to serious prosecu-
tions such as those on forced disappearances
cases, the prosecution of which he did not con-
tribute to very much. From two of his immedi-
ate predecessors, he inherited a department in
which there had been much degeneration in up-
holding the highest traditions of a prosccutor’s
office. He went some way to recover the lost
ground but he was constantly faced with enor-
mous difliculties.

In a public lecture delivered in December,
2003 he spoke of some of the problems facing
the rule of law in Sri Lanka. He particularly
criticised the failure of the state to provide suf-
ficient funds for the administration of justice.
We reproduce below his lecture which is still
of relevance today,

Balancing rights of the accused with rights
of the victim

The 13th Kanchana Abhayapala Memorial Lee-
ture by Attorney General K. C. Kamlasabayson,
P.C.at the BMICH on Dec. 02 from the Island
5 December 2003

Today we pay tribute to the memory of late
Kanchana Abhayapala, who was snatched from
our midst during the darkest period of our re-
cent history. so suddenly and so brutally. The
senseless killing of this young man not only
shocked the legal profession to which he be-
longed but also the conscience of the entire na-
tion. I have known Kanchana both as a stu-
dent, unassuming, quict and studious, and as a
young lawyer who had the courage to accuse
the State agencies of abuse of per and violence.
He represented the underprivileged and the
poorer segments of the society who were vie-

Digitized by Noolaham Foundation.

tims of such abuse and violence and sought
Justice on their behalf in our Courts. It was an
era when many lawyers were reluctant, through
fear, to undertake such tasks. As an Attorney
he feared none. Though, a junior at the bar, he
was never intimidated by the trappings and for-
malities of our Courts. He was always con-
scious of his role as the defender of human
rights in an environment of lawlessness and
addressed court in his usual quiet and dignified
manner with that degree of thoroughness which
always characterized his short life. His was an
irreparable loss, yet let us remember him with
gratitude as one who has clearly demonstrated
the need for men and women to stand up against
the ills of the society.

It is my privilege to deliver the Kanchana
Abhayapala memorial lecture 2003, Although,
[ cannot match the intellect of many of the emi-
nent speakers who have delivered the said lec-
ture in the past, I accepted with humility the
invitation extended to me by Sarvodaya, not
only because the suggested topic was some-
thing that appealed to me as an extremely im-
portant one, particularly in today’s context, but
also because I could not refuse the request that
was made by an organization which has always
espoused the cause of justice and fair play. May
I therefore take this opportunity to thank the
organizers for their kind invitation.

As a lawyer, it is only natural that my pre-
sentation should be based on law. However, 1
also wish to approach it on a broader basis. i.c
from the point of view of the socicty in which
we live and the practical realitics thal surround
our criminal justice system.

I must emphasize that the views I express
today are personal to me and I do so, prompted
by the increasing in the crime rate and the lack
of sufficient and effective provisions in our law
in relation to victims of crimes.

[ do not consider it necessary or relevant to
bring out the legal distinction between a sus-
pect and an accused. Suffice to say that when-
cver reference is made to either of these per-
sons there is invariably a victim.

A person who is suspected or accused of a
crime enjoys several constitutional and legal
protections. These are contained in Chapter I11
of our Constitution and scveral other legisla-
tive enactment including the Code of Criminal
Procedure Act. No. 15 of 1979,

In Chapter ITI of the Constitution which deals

- ol
From two of his

immediate prede-
cessors, he inher-
ited a department
in which there had
been much degen-
eration in uphold-
ing the highest
traditions of a
prosecutor’s office.
He went some way
to recover the lost
ground but he was
constantly faced
with enormous
difficulties.
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The victim has the
right to demand
from the State that
the offender be
punished and the
State must ensure
that there is an
effective and
efficient mecha-
nism to meet this
end. This cannot be
achieved by merely
enacting laws.
Today a victim is
reluctant to visit
the Police Station.
There are com-
plaints that when
an offence is
reported prompt
action is not taken
by the police.

with fundamental rights, Article 13 provides that
no person shall be arrested except according
to procedure established by law and that such
person shall be informed of the reason for his
arrest. It further provides that any person held
in custody or detained shall be brought before
the Judge of the nearest competent Court and
shall not be further held in custody except upon
and in terms of the Order of such Judge. A
person charged with an offence shall be heard
in person or by an Attorney-at-law at a fair trial
by competent Court. This Article also sets out
that every person shall be presumed innocent
until he is proved guilty.

On the other hand the Code of Criminal Pro-
cedure Act contains several safeguards ac-
corded to the Accused commencing from his
arrest to the conclusion of the trial. In this pro-
cess the law also contains several provisions
that would ensure a fair trial for the accused.
In other words in the context of the provisions
both in the Constitution and the Code of Crimi-
nal Procedure Act, a fair trial would mean a
trial often tilted more in favour of the accused
than the victim,

A victim means a person who has suffered
harm. including physical or mental injury emo-
tional suffering, or economic loss through acts
or emissions in violation of the criminal laws.
This definition was formulated at the 1985 UN
Declaration of Basic Principles of Justice for
victims of crime and abuse of power. This defi-
nition when expanded would include a multi-
vietim perspective. That is to say where ap-
propriate it includes the immediate family mem-
bers or dependent of the direct victims and
persons who have sullered harm in interven-
ing to assist victims in distress or to prevent
victimization.

Today | wish to deal with the direct or imme-
diate victims and those who suffered as a re-
sult of their intervention. In our system, the
criminal justice process involving the arrest,
trial, conviction and punishment of the accused
have little relevance to the victim. Action is taken

i the name of the State and not on behalf of

the victim. There are no enforceable provisions
in the Constitution that are designed to effec-
tively protect a victim of crime.

In this background when one embarks on bal-
ancing the rights of the accused with the rights
of the victim in the administration of justice,
one could see an imbalance with the scales titled
more in [avour of the accused than the victim,

The study of victimology involves both the
study of the victim and of the offender. There
is much work being done in this field by many
organizations. But there is still much doubt as
to the extent to which it has helped or assisted
the victim in many jurisdictions. I was intrigued
by the fact that the word “victimology” does
not appear in the Oxford English Dictionary or

-------- Diettized-byv-Noolaham Faundation -

in the Encyclopedia nether did I find this word
in the modern Encarta. Perhaps this reflects
the negative attitude of the State organizations
towards victims of crime.

Let us examine the rights of a victim

It is the responsibility of the State to protect
and safeguard the property and persons of ev-
ery citizen. Where a crime is committed against
a citizen, it could be said that the State has failed
in effectively discharging its responsibility. The
rights of a victim must naturally flow from this
failure. It is in this context that the State has a
greater responsibility towards such a victim,

The victim has the right to demand from the
State that the offender be punished and the State
must ensure that there is an effective and effi-
cient mechanism to meet this end. This cannot
be achieved by merely enacting laws. Today a
victim is reluctant to visit the Police Station.
There are complaints that when an offence is
reported prompt action is not taken by the po-
lice.

Investigations at times do not proceed in the
correct direction. 1 am personally aware of an
instant where the investigators persuaded the
father of the deceased who was murdered to
consull a soothsayer to ascertain the descrip-
tion of the murderer. No amount of law could
remedy this situation. The mere passing of laws
and opening or maintaining of police stations
are not sufficient. The system itself has to be
refined and fine tuned at all levels. In our coun-
try, we have a overloaded Court system and it
is to the credit of our Judges that the system
has not short circuited and exploded due to the
overload. The overload is clearly due to the in-
crease in the crime rate, correspondingly the
increase in the crime rate is due to the short-
comings in the law enforcement system of the
country. There is a total erosion of the Rule of
the Law. It is this system that requires to be
refurbished.

[t is the right of the victim to see that there is
speedy justice but 1 have pointed out that our
Courts are overworked. [t is almost impossible
to provide for speedy justice.

These are some of the general observations.
They all clearly point towards the pathetic plight
of a victim of crime. Often he is victimized at
two stages. First in the hands of the offender
and then in the hands of the State Agencies.
This agony continues when he repeatedly vis-
its the Court. There are several postponements.
In the witness box he is often harassed by the
Counsel. His suffering continues unabated.
Having suffered in the hands of the principle
offender, the victim instead of being comforted
and protected by the State machinery, is in fact
harassed. This feature makes the balancing
exercise difficult if not impossible. In this back-
ground, one could identify a clear duty on the
part of the State to ensurc that there is no sce-
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ondary victimization., How could this be

achieved?

Let me repeat the proverbial golden thread
that runs through the fabric of our legal sys-
tem. The accused 1s presumed to be innocent
until proven guilty. By this rule, the law fo-
cuses its attention on the accused whilst plac-
ing a heavy burden on the prosecution to prove
its case beyond reasonable doubt. The law in
its wisdom has concluded that c¢ven though
many who are guilty may be freed. no inno-
cent person should be wrongly convicted.
Thus. the presumption of innocence. Yet, this
presumption in its application, if not properly
approached, could lead to injustice, not for the
offender, but for the victim. By saying this |
am not for a moment seeking to dilute a finer
principle of law for the sake of securing a con-
viction at all cost. What [ wish to demonstrate
is that this principle of law with no correspond-
ing rights for the victim to seck effective jus-
tice for the wrong done to him, has invariably
resulted in miscarriage of justice.

Law and order are integral parts of a civi-
lized society. The victim plays a vital role in
the administration of justice. His role is two
fold. (a) It is personal, for the reason that it is
the vietim who had suffered in the hands of
the offender and is therefore entitled to seek
Jjustice for the wrong done to him. (b) The vie-
tim, by exposing the wrong done to him through
the established mechanism helps the State to
perform its duties of maintaining law and or-
der.

When a crime is reported, the State in the
discharge of its duty becomes the party whilst
the victim assumes the role of a witness. OfTi-
cial action taken against the criminal by the State
is taken on behalf of the Republic not the vic-
tim. A person whose interests are damaged by
a criminal must initiate a civil suit to recover
damages. A New York Times book “Crime &
Criminal Justice™ explains this as follows:-"I( |
am hit on the head by a robber, or if my televi-
sion set is stolen in a burglary of my home, the
fine, imprisonment or other punishment im-
posed on the offender only satisfies my vague
need for revenge and for social order. So f{ar
as getting my doctors bill and hospital expenses
paid. or getting a new television set. the State’s
officials action is irrelevant.”

In our adversarial system a victim passes
through four stages. Firstly, a crime is coni-
mitted against him. Secondly, he reports the
crime to the Police. Thirdly, the crime is inves-
tigated and fourthly if there is evidence the of-
fender is prosecuted. At all these stages the vie-
tim has a role to play.

At the first stage the victim is exposed to the
crime and is normally pushed to the second
stage where he or some other person is required
to make a statement to the police. The investi-

—Digitized-by-Noeeolaham Foundation.

gations commence thereafter. Let us pause at
this stage. As | have already pointed out, crimi-
nal investigations are governed by the Code of
Criminal Procedure Act. The victim is invari-
ably the complainant. It is he who activates the
legal process. Investigations are carried out by
the police. There is unfortunately a perception.
often justified, that the secondary victimization
of the victim commences at the stage he visits
the police station to make a complaint.

What is important is that not only his com-
plaint should be recorded promptly but the in-
vestigations should commence without undue

delay. It 1s in this context that the State must e

take remedial steps to enhance the competence
and skills of the police officers in the field of
investigations. Furthermore, the scientific and
technical developments should be introduced
into our system. Very often we hear delays in
the Government Analyst’s Department. This de-
partment is overburdened and requires to be
better cquipped. Above all, it is important that
the law enforcement agencies involved in crimi-
nal investigation understand and appreciate the
role of a victim and his/her sufferings.

We ollten speak of the police force. One must
not loose sight of the fact that it is a service
and not a force. I am aware that there are guide-
lines. But this is not enough. The officers con-
cerned must consciously believe that it is their
duty to protect and safeguard the interest of
the vietim.

Victims of torture in the hands of law en-
forcement authoritics often find it difficult to
take their cases forward. There is an increase
in the incidence of torture and is something that
must necessarily be dealt with effectively by
the State. Investigations into such allegations
should be left in the hands ol a specialized and
independent unit and every endeavour must be
made to ensure speedy trial.

There are several unsolved crimes. I do not
for a moment contend that every crime that is
committed could be solved. A clever criminal
may nol lcave any cvidence and unsolved
crimes are nothing new in the society. But what
is alarming is the increase in the number of such
cases. From a layman’s point of view, some of
the crimes, particularly murders. that remain
unsolved could have been solved. This is not
being done cither due to the ineffectiveness of
the investigators or other reasons best known
to them. It is in such instances, that the soci-
ety loses faith in the system.

Once the investigations arc concluded, de-
pending on the gravity of the crime, the case is
referred to the Attorney-General’s Department.
Here again there is a backlog and a further de-
lay. My several attempts to increase the cadre
have consistently failed. But this excuse is of
no consolation to a victim who has suffered.
We are seeking to overcome logistical prob-

We often speak of
the police force.
One must not loose
sight of the fact
that it is a service
and not a force. I
am aware that
there are guide-
lines. But this is
not enough. The
officers concerned
must consciously
believe that it is
their duty to pro-
tect and safeguard
the interest of the
victim.
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Another important
feature that re-
quires consider-
ation is the need
for an efficient

witness protection

scheme, that would
ensure that wit-.
nesses are not
intimated and
threatened. No
doubt this would
involve heavy
expenses for the
State and amend-

ments to the law. I
will only pose a

simple question. Is

it more important
in 2 civilized soci-
ety to build roads
to match with
international
standards spending
literally millions of
dollars rather than
to have a peaceful
and law abiding
society where the
rule of law pre-

vails?

lems by periodically assessing the workload and
the disposal rate and by establishing special-
ized units to expedite at least certain categories
of cases.

I do not consider it nccessa?‘y to frame laws
te remedy the defects that I just pointed out.
The remedy lies in the hands of the law en-
forcement authorities and the State. It is ex-
tremely necessary that steps are taken lo en-
sure that our investigators acquire the required
skills and techniques and above all realize im-
portance of their role in civil society.

The final stage is where the offender is pros-
ccuted. As | have already pointed out, our Courts
are overworked. At another forum I expressed
the view that unless there is a drastic increase in
the number of Judges, the secondary victimiza-
tion of the victim would continue unabated. To-
day, there are literally hundreds of cases that
come up everyday in a Magistrate’s Court. On
the other hand there are High Courts where cases
are postponed by ten to twelve months. No
amount of legal reform could remedy this situa-
tion.

What is important is to ensure speedy justice
by establishing more Courts. The Constitution
provides for the appointment of Commissioners
of High Court as a temporary measure. This is
an important provision which should be invoked
to meet the present crisis. It max also be appro-
priate to invoke this provision for the purposes
of expeditiously disposing cases of toriure and
sexual offences.

Legal ethics demands that the prosecutors
should not meet and discuss their cases with
the Complainant. The Complainant and the other
lay witnesses are not permitted to peruse the
statements made by them to the Police. Whilst
I see the danger in witnesses being coached. in
view of the delays that are experienced n our
Courts, provision should be made to enable the
witnesses to refresh their memories by perus-
ing the statements made by them.

This may not appeal to the defence lawyers. Yet,
in the present context, where it takes years for a
trial to come up in Court there does not appear to
be a viable alternative. Surely, an offender cannot
benefit through the lapse of time and in may event
on witness should be put to a memory test for the
purposes of securing an acquittal,

An aggrieved party including a victim is per-
mitted legal representation in a Court of law,
This was confirmed by the Supreme Court.
However, in a criminal trial the victim’s repre-
sentative plays a minimal role and merely as-
sists the prosecutor, It may well be that if an
active role is granted to the Counsel of the vic-
tim, the victim’s Counsel and the prosecution
could be at cross purposes. However, in my
view, the victim’s Counsel should be permit-
ted, as of right, to make submissions on the
quesuon of sentence.

—Digitized-hy-Noolaham Feundation————————————

It is the right of the victim to give evidence
without fear. Our Court have always protected
this right whenever complaints are made. How-
ever, it is the responsibility of the state to fur-
ther this right by providing adequate legal pro-
vision for examination and cross examination
of victims of sexual abuse through modern
methods. This has proved to be very effective
in the west where in child abuse and rape cases,
victims are not physically present in Court but
are examined through electronic and multime-
dia. This has become necessary for the reason
that despite the safeguards contained in the
Evidence Ordinace, complainants, mainly vic-
tims of sexual abuse and rape, are often ha-
rassed by the defence lawyers in cross exami-
nation.

Very often the accused is acquitted due to
lack of evidence and the law says that he can-
not be charged again for the same offence. An
attempt is being made in England through the
Criminal Justices Bill 2002 to enable the appel-
late Courts to review such cases, provided that
there is new and compelling evidence and that
in all the circumstances, in the interest of jus-
tice, the Court considers that a re-trial should
be ordered. We too should seriously consider
enacting similar provisions so that an accused
does not get away merely due to initial lapses
in the investigations.

Another important feature that requires cen-
sideration is the need for an efficient witness
protection scheme, that would ensure that wit-
nesses are not intimated and threatened. No
doubt this would involve heavy expenses for
the State and amendments to the law. 1 will
only pose a simple question. Is it more impor-
tant in a civilized society to build roads to match
with international standards spending literally
millions of dollars rather than to have a peace-
ful and law abiding society where the rule of
law prevails?

In my presentation, I havc in no way sought
to diminish the rights of the offender. Criminal

Jjustice is permeated by the notion of balance.

The system 1s meant to ensure that an inno-
cent suspect is not unfairly prosecuted or con-
victed. On the other hand., it is designed to strike
a balance, in that the interest of the victim in
having the perpetrator prosecuted and punished
is protected. What | wish to emphasize is that
unless the object of our criminal justice sys-
tem is properly translated into reality, viz in that
the actual offender is expeditiously tried and
punished, there could never be a just society in
which law and order could prevail.

In conelusion, | wish to ‘once again thank th¢
organizers for having given me the opportu-
nity to express my views. I also wish to con-
gratulate the Sarvodaya legal services move-
ment for having effectively reached the rural
poor with the laudable object of improving thelr
daily lives through legal empowerment.
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