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ERRATA

On page 2 line 36 for "Stlva" read "Singho"
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comalie v. subramaniapillai ,

.

. . 146

Maiming

—

See Mischief (i) & (3)
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Maititenauca

—

— (i)Father's liability—Elemeuts of proof—Ordinance No.
19 of 1889

IvUCiYA V. Baba .

.

.

.

. . 14
—(2)Period within which application must be made

—

Previous abortive application—Ordinance No. 19 of
1889, sec. 7

Sedana Hamy v. Senaratne .

.

. . 137
-(3)

See Divorce (2)

Harriage

—

-(I)
See Kandyan Law (2)

—(2)Associated
See Kandyan Law (1)

Master and Servant

—

—(i)Labour Ordinance (No. 11 of 1865)—Quitting service
without notice—Appropriation of wages for advances

—

Consent of cooly— Sees. 11, 6 & 3 of the Ordinance
Ogilvy v. Carupen .

.

.

.

. . vii.

—(2)Detention of register—Liability of Registrar—One
month's notice before action—Sec. 461 of the Civil
Procedure Code

Fonsska 7, Wii.KiE et al. .. .. xiii.

—(3)Labour Ordinance (No. II of 1865) sec. 11—Quitting
service without notice—Wages set off against wages "of

watchers—Cousent— Ordinance 3 of 18S9, sec. 3 (6)

Hutchinson v, Wehasamy .. .. vii.

—(4)Liability of master for servant's negligence—Ordinary
scope of employment

SaMARAKONE v. DEUTROM .

.

. . XV.

Material Alteration—
See Promissory Note (2)

Material Irregularity—
—In publishing and conducting sale

See FisCAi,'s Sai,e (i)

Mesne Profits

—

—Action for—When maintainabl«
OSSENA Lebbe v. Cardar LEbbE .

.

. . 175

Minor

—

—Acquisition of title by prescription through agency
See Fidei Commissmn (2)

Minority

—

See Kandyan Lavv (2)

Mischief—
— (1 )Maiming an animal—Ceylon Penal Code, secs.410 & 412

SoYSA V. Edoris rf a/. .. .. .. xi.

—(2)Shooting a buffalo—Penal Code, sec. 412
Kanavadipii,i<ai V. Ibrahim .

.

. . viii.

—(3) Maiming—Penal Code, sec. 412
AnTHONJ MuTTD V. SamuEi, .

.

. . xiv.

-(4)
See Criminal Trespass



( " )

Misjoinder of Parties

—

—Causes of action—Husband's liability for wife's tort-^
Onus of plaintiff to prove dolus malus ~C.\Vil Pro-
cedure Code, sees. 5 & ii

Sado et al. v. Nona Baba et al. 4

Mortgage—
—Assignment—Rights ofpersons not parties to the original

contract

KANAPPAN v. K.ANAPATHYPir,I,AI .

.

. . xi.

Municipal By-I,aws—
—Filling up of well dangerous to the public health

—Powers of Chairman—Report of Analyst—Owner

—

Regulation 25 of December 16, 1901, made under
Ordinance No. 3 of 1897—Sec. 7 (i) of the Ordinance

De Sii,va v. Rajendra .

.

.

.

. . x.

Municipal Council

—

—By-laws—Rule 7, chap. 22—Rule 2, chap. 25—"Continued
neglect after notice"—Ordinance No. 7 of 1887, sees. 122,

123 & 283—Ordinance No. 8 of 1901, sec. 4
LaBrooy v. Marikar .

.

.

.

. . 63

Next Friend—
—Control of money in the hands of next friend by Court

—

Sec. 499, Civil Procedure Code
NiCHOi<AS V. Walker Sons & Co. .

.

. . iv.

Notice-
See Labour Ordinance (2)

Obstructing Public Servant—
—Complaint— Penal Code, sec. 183

Harris v. Appuhamy et al. .

.

. . ix.

Oral Evidence-
—Of agreement

See Promissory Note (3)

Order Refusing to Frame an Issue—
—Proper tiuie to appeal

PuNCHi Appuhamy v. Mdmanse 159 & iii-

Ordinance

—

No. 7 of 1840, sec. 2

See Promissory Note (i)

No, 7 of 1840
See Locai, Boards

No. 7 of 1840, sec. 21

6'ee Contract (i)

No. 12 of 1840, sec. 8
See Crown Land

No. 10 of 1844, sees 41, 42 & 46
See Possessing and 3ei,i.ing Toddy

No. 15 of 1862

See Suffering Premises to be in a Filthy
Condition (i)

No. 10 of 1863, sec. 9
i)"e« Partition (i)

No. 10 of 1S53, sec. 17

See Partition (2)
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Ot6.ina.nce—(Con^d.)

' No. 6 of 1865, sec. 34
See Port RutES

No. II of 1865, sees. II, 6 & 3
See Master and Servant (i) & (3)

No. II of 1865, sec. 19
See Labour Ordinance (i) & (2)

No. 22 of 1871
See Fidei Commissum (2)

No. 7 of 1887, sees. 122. 123 & 283
See Municipal Council

No. I of 1889, sec. 59
See Contempt oe Court (2)

No. 3 of 1889, sec. 3 (6)
' See Master and Servant (3)

No. 19 of 1889
See Maintenance 'i)

No. 19 of 1889, sec. 7

See Maintenance (2)

No. 3 of 1890, Part. I Sch. 3
See REVISION (i)

No. 3 of 1890, Part ii Sch.
See Writ (3)

No. 12 of 1895, sec. 8 (4)

See Absence of Parties
No. 12 of 1895, sec. 13 (2)

See Appeal (i)

No. 14 of 1895. sec. 92 pro. 3
See Promissory Note (3)

No. 14 of 1895, sec. 92 pro, 4
5ee Promissory Note (i)

No. 14 of 1895, sec. 112

See Kandyan Law (i)

No. 14 of 189s, sec. T14

See Theft
No. 14 of 1895, sec. 165

See Powers of Judge
No. 3 of 1897, sec. 7 (i) & Reg. 25 of December 16, igor

See Municipal By-Laws
No. 10 of 1898, sec, 5 (i)

See Cattle
No. 2 of 1899, sec. 2

See Public Servant
No. 2 of 1901

See Local Boards
No. 8 of 1901, sec. 4

See Municipal Council
No. 9 of 1901, sec. 6 & sec. (2) 42

See Vehicles

Owner—
—(l)Of brute animal, liability of

See Brute Animal
—(2)Liability for premises in a filthy condition

See Suffering Premises to be in a Filthy
Condition (i) & (2)
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Penal Code—
—Sec. 183

See Obstructing Public Servant
—Sec, 203

See Fraudui^ent Alienation (2)

—Sec. 219
5(fi5 Accused (i)

—Sec. 4G0
>

See Cheating
—Sees. 410 & 412

See Mischief (i)

— Sec, 412
S^^' Mischief (3)—Sec. 412
See Mischief (2)

Partition—
—-(ijlnterloctitory decree—Effect—Sec. 9 of Ordinance

No 10 of 1863

Jayawardene et al. v. ATapattu et al. . . xv.—(2)Ordinance (No. 10 of 1863) sec. 17—Alienation of land
during pendency of proceedings for partition

MaRI.\HAMY V. SaPARAMADU .. .. 21

Petition of Appeal

—

—Petition signed hy a proctor who is also appellant—Civil
Procedure Code, sec. 755 ,

PERERA v. PERERA .

.

.

.

. . 142

Plene Administravit—
—Plea of—Judicial settlement—Civil Procedure Code,

. ch. 55
Arunasalem Chetty v. Mootatamby . . 90

Police Magistrate

—

—(i)Power to detain in the custody of the Police things
produced—Sec. 413(1) Criminal Procedure Code

Goonetileke v. Abudeen .

.

. . ixr.

— (2)Power to adjudicate on rival claims to be manager of
a temple where Police fear a riot—Criminal Procedure
Code,' sees. 8t. 148(d). 413 & 419

Karupay v. Karukai, .

.

.

.

. . iii.

— (3)Juf'-Sd'pti<'n of
See Slaughtering Stolen Animal

Port Rules—
—Ordinance No. 6 of 1865—Due proclamation under sec. 6
—Liability of a ."serang for breach of a Port Rule—Sec.34

Raymond v. Roussa .

.

.

.

. . 83

Possessing and Selling Toddy—
—By whom complaint can be made—Ordinance No. 10 of

1844, sees. 41, 42 & 46
Kanagasabai v. Murugan .

.

. . xiv.

Possessory Action-
—Non-joinder of lessor—Civil Procedure Code, sec. 22

—

Lessor and lessee—Right of lessee to sue third party
in ejectment—Jurisdiction—^Test

John Singho v. Julis Appu .

.

. . 163
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Postponement of Trial—
—(l)AppUcation for—Refusal—Subsequent pocedure

Fernando v. Ai,wis et al. .

.

. . 167
— (2)Applicatiou for—Refusal—Withdrawal of Counsel

WouTERSz V. Carpen Chetty et al. .. 117

Powers of Judge—
—Permissiou to call further evidence after judgment

reserved—Evidence Ordinance, sec. 165
Sultan Marikar «/a^v. Asia Umma «i a/. .. i.

Presumption—
—Of guiity knowledge

See Stolen Property

Prescription—

-(2)

-(a)

See Deed ^3)

See Grown -Land

See Fidei-commissum (2)

Prior incumbrance

—

See Cheating

Procedure—
See Absence oe Parties

Proctor—
—(i)Costs—Lien—Money deposited in Court—Roman

Dutch Law—Civil 'Procedure Code, sees. 75 & 212
Perera v. Perkra .

.

.

.

... 150
—(2)Appearance- Sees. 24, 85 & 86, Civil Procedure Code

Ahamado Lebbe v. Kiri Banda .

.

. . 169
—(3) Petition of appeal signed by

See Petition of Appeal

Prohibitory Notice—
—Claim by party noticed—Sees. 229& 230, Civil Procedure

Code
GORUSWAMY PiLLAI V. PALANIAPPA . . xvi.

Promise—
5e^'dONTRACT(l)

Promissory Note

—

—(i.)S,absequent modification of terms—" Interest in
land "—Ordinance No. 7 of 1840, sec. 2—Evidence
Ordinance, see. 92 proviso 4

Danoris v. Maricar .

.

.

.

. . ii.

—(2)"Material" alteration—Addition of the signature of a
witness after actual making of the note

Annamaly v. de Silva ei al. .

.

. . 33
— (3) Oral evidence of contemporaneous agreement

—

Evidence Ordinance sec. 92 proviso 3

DE SlIrtfA V. DE Sl-LVA .

.

.

.

. . iii.

—(4)Wrongly stamped—Action under chap. 53, Civil Pro-
cedure Code

RamEn Chetty v. Dissanayake .

.

. . viii.
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Public Servant—
—Debt contracted by public servants—Liability of admi-

nistrator to be sued—Ordinance No. 2 of 1899, sec. 2

Nagamuttu V Kathiramen eial. .. . . 165

Punishmetit—
See Accused (i)

iiuitting Service without Notice—
See Master & Servant (1) & (3)

Recommittal—
See Autrefois Acquit

Hegistrar—
—Of Servants

See Master & Servant (2)

Registration—

—Of Marriage
See Kandyan Law (i)

Regulation—
—25 of 1901

See MUNICEPAI, BY-IvAWS

Revision—
—(i)Applicatioti for—CfiminalPlrocedure Code, sees. 356 &

357— Affidavit—Stamp—Stamp Ordinance (No. 3 of
1890) part I. sch. 3

Arumogam v. Vaithingam .

,

. . 79
—(2)Appeal—Civil Procedure Code, sec. 753

OoonewardenE v. Orr .

.

.

.

, . 172

Sale—
—(i)Application to set aside—Civil Procedure Code, sec.

282—Heir's interest in the property sold

Caruppen Chetty v. Habibu .

.

..17^
-(2)

See Fiscal's Sale {2)

—(3)Application to set aside

See FiscAi,s' Sai,b (i)

—(4)In Execution
See Writ (2)

-(5)
See Contract (2)

Security to Keep tlie Peace—
—Criminal Procedure Code, sec. 80

The King V. JAYAwardens .. .. 97

Security—

—Collateral
See Fraudui<Ent Aiaenation (2)

^erang—
—Liability of for breach of Port Rule

See^o'SiT RuUES
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Slaughtering Stolen Animal—
—Jurisdiction of Police Court

Abilinu v. Fernando et al. .. .. xiii-

Stamp Ordinance

—

—(r) (1890) Part ii. pch.

See Writ (3)—(2) (No. 3 of 1890) Part I sch. 3
See Revision (i)

Statement of Accused

—

— Statement marie in Singhalese and recorded in English
—Criminial Procedure Code, sees. 302 & 424

The King v. Babundara .

.

. . vi.

Stolen Property,—
—Retention of—Presumption of guilty knowledge

—

Evidence Ordinance, No. 14 of 1895, sec. 114
Fernando v. Punchi Sinno .

.

. . v.

Succession—
-(I)

See Inheritance
-(2)

See Kandyan Law (3)

Suflfering Premises to be in a Filthy Con-
dition

—

—(i)Liability of owner—Ordinance No. 15 of 1862
Samahin v. RatnasabapaThy .

.

. . ix.
—•(2)Owner's liability

Carnie v. Fernando .

.

.

.

. . v.

Summary Procedure

—

—Leave to appear and defend—Civil Procedure Code,
chap. 53

Supramaniam Chetty v. Eidnaswamy
Chetty .

.

.

.

.

.

. . xii.

Temple—
See Police Magistrate (2)

Tenant—
-(I)

See Ejectment
-(2)

See Landlord & Tenant
Theft—

—Cattle—"Soon after''—Sec. 114 of Evidence Ordinance
Perera v. Fernando . . . . . . xv.

Transfer—
See Fiscal's Conveyance

Trial—
^(i)Adjournment of

The King v. Sellan .

.

.

.

. . xiv.
— (2)Application for postponement—Material in support

Fernando v. Andris .

.

.

,

. . 140-
—(3)Postponement of

See Postponement of Trial (i) & (2)
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Vacant Possession-
See Contract (2)

Vehicles—
—License—Ordinance No. 9 of igor, sec. 6, also sec. (2) 42

Vanderkone v. Kappurdyar .

.

. . ix.

Voucher-
See CaTTI,E

Well-
See Municipai. By-Laws

Will—
—(i)Proof of due execution

In THE Matter oE THE Estate OF Iramupili/Ai xii.

-(2)
See DEED (i) & (2)

Withdrawal of Action—
—Notice to other side— Civil Procedure Code, sec. 406

Ferdinando v. Perera et al. .. .. ii.

Writ—
— (i)Re-issue—Previous application—Due diligence—Civil

Procedure Code, sees. 419 & 337
KUMARASWAMY V. MURUKAN . . . . iv.

—(2)Re-issue of—Fresh stamp— Sale in execution—Appli-
cation to set aside—Civil Procedure Code, sec. 282

WiCKREMASINHA V. JEWATH HAMY .

.

. . l6o

—(3)Re-issue of—Stamp duty— Irregularity—Civil Pro-

cedure Code, sees. 273 & 282—Stamp Ordinance, 1890,

Part II., Sch.

Udeappa Chetty v. Appuhamy .. .. 109

—(4)Of execution, application for—Practice—Civil Pro-
cedure Code, sec. 224, and Scb. ii. form 42

SoYSA V. Manuel : . .

.

. , 130





THE

APPEAL COURT REPORTS.

THE KING vs. VEDA.

No. 1,343, D. C. (Cr.) Kegalle.

Present : Middi,e;ton, J.

Argument : \th June, 1907.

Judgment : ^th June, 1907.

Autre fois acquit

—

Withdrawal of indictment under sec. 202, Criminal
Procedure Code—Recommittal—Criminal Procedure Code, sees. 185,

191, 252, & 225.

The word "discharge" in sec. 202 of the Criniinal Procedure
Code is used in its ordinary sense, and does not import an
acquittal.

A discharge by a District Judge under sec. 202 does not
bar the right to a renewed enquiry or recoiiiuiitment.

In this case the accused was, on the 20th December,

1906, discharged by the District Judge on the indictment

against him being withdrawn on the motion of the Crown
Proctor, under section 202 of the Criminal Procedure Code.

Subsequently fresh proceedings were taken, and the accus-

ed indicted before the District Judge on the same charge,

the indictment having been duly amended. Counsel for

the accused raised the plea of autre Jots acquit, and the

District Judge upheld the objection and acquitted the ac-

cused. The Attorney-General appealed.

WalterPereira, K.C., S.-G., for appellant :—The District

Judge was wrong in upholding the plea oi autre Jois acquit.

The -discharge of the accused under sec. 202 does not

amount to an acquittal. ( Vide definition of "discharge".



2 the; appeai, court reports.

The King sec. ^.') The authority on which the District Judge acted

Veda \Ukkurala v. David Silva (i N. I,. R. 339)] has no applica-

tion to a case of this .'kind. The District Court cannot go

behind the indictment presented b}' the Attorney-General

and question the validity of the proceedings on which it is

based.

Queen v. Kolendaval (i S. C. R. 198).

King\. Haramanis (8 N. 1,. R. 139).

A. St. V. Jayawardene for accused-respondent :—The
discharge of the accused under sec. 202 bars further pro-

ceedings in the same case. It may be the discharge is no

answer to a fresh charge in a different proceeding ; but no

fresh preceedings have been taken in this case, and a re-

committal on the old proceedings is bad. A discharge un-

der sec. 202 has at least the effect of a discharge under

sec. 191, and it has been held that a discharge under the

later section is a bar to a continuation of further proceed-

ings (in re Vellavarayan, 7 N. L. R. 116; Eliatamby v,

Sinnatamby, 2 Bal. 20). When a discharge is not to bar

further proceedings ithe Code expressly so provides {vide

sec. 157, Criminal Procedure Code, and c.J. sees. 156 and 158

of the Criminal Procedure Code). In the present case

evidence was gone into, and the accused was placed in

jeopardy of his liberty, and it is not proper that he should

be tried again for the same offence. The principle laid

down in Queen v. Kolendaval (i S. C. R. 198) and King v.

Haramanis (8 N. I,. R. 139) has no application where the

plea raised is one of autre fois acquit. The order of dis-

charge should have been an order of acquittal, and amounts
to an order of acquittal.

c, a. V.

Judgment.

MiDDLBTON, J.—The Attorney-General appeals against

an order of the District Court acquitting the accused, the

District Judge puporting to follow a ruling of Withers, J.,

in Ukkurala v. David Silva, i N. L. R. p. 339. I agree with

the learned Attorney-General that that case has no appli-

cation to this case, as in that case, which was under sec.

228 of Ordinance No. 22 of 1890, now re-enacted by sec.

194 of the Criminal Procedure Code, the Magistrate ordered
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the discharge of the accused where the law required him to The King

acquit him. f/J^a

In the present case, on the 20th December, 1906,

owing to a document required for the prosecution not
having been noted on the indictment, objection was taken

to its being used in evidence ; and the objection being up-

held, the Crown Proctor applied under sec. 202 of the

Criminal Procedure Code to withdraw the indictment.

The Judge permitted this to be done, and discharged
the accused.

Subsequently it would appear fresh proceedings were
taken on the indictment duly completed by the insertion of

the name of the required document in the list of the pro-

ductions, and it was with the accused brought before the

District Judge again, presumably the Attorney-General
having directed the accused to be re-committed, and filed

either an amended or new indictment.

The Counsel for the accused thereupon raised the plea

of autre fois acquit, which the District Judge held good and
acquitted the accused ; while his Counsel before me has

relied to some extent on the same ground, but in addition

urges that the re-committal of the accused was irregular,

and called my attention to sees. 185, 191, 250, and 252 of the

Criminal Procedure Code, and to 7 N. L,. R. p. 116.

I think it is clear the word "discharged" in sec. 202,

looking at sec. 3 of the Code, is used in its ordinary

sense, and does not import an acquittal. The principle

involved is, that no man ought to be twice brought into

danger for the same crime. The withdrawal of the indict-

ment removes the foundation on which the trial must be

based, and takes the accused out of the jeopardy involved

in the trial thereon. The District Judge could not try him

without the indictment, and has not tried bim, and, there-

fore, has not acquitted him, and he was not, therefore,

brought into danger on the 20th December, 1906. A dis-

charge under sec. 191 may, as Pereira, A.P.J. , holds in

Eliyatamby v. Sinnetamby, 2 Balasingham 22, operate under

sees. 151 (i), 194, and 195; orif fresh proceedings are taken on

the same charge, be supported on an acquittal by plea oi autre

fois acquit, as was held in 7 N. L. R. p. 116; but a discharge
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Sado under section 202 in my opinion is in no sense an acquittal^

N^ina ^^ there is no danger of conviction when the indictment is-

Saba withdrawn ; and the Judge's duty is not to acquit, but to

discharge. In my judgment also sec. 185 will not apply to-

cases of this kind, but only to the special circumstances

embodied in that section. The ruling ot Cliief Justice-

Burnside in Queen v. Kolendaval, i S. C. R. p. 198, and that

of Chief Justice Layard in King v. Haramanis, 8 N. L. R.

p. 139, seem to me to support the view contended for by the

learned Solicitor-General, that the District Judge in the pre-

sence of an indictment good on the face of it, and supported

by the commitment by the Attorney-General, has no juris-

diction to enquire into the validity of the commitment.

In all non-summary cases where an accused has been

discharged he is liable to re-arrest for further enquiry and
commitment, and a discharge by a District, Judge under

sec. 202 does not appear to bar the right to renewed enquiry

or recommitment. I must confess that I do not suppose

the authors of the Criminal Procedure Code contemplated

that sec. 202 would be used in the way adopted in the

present case, for it seems to me that an amendment might

have been made by the District Judge, and, if necessary, an

adjournment given to the accused if it appeared that im-

mediate trial after amendment would have prejudiced him,

which I doubt. In my opinion the acquittal by the District

Judge must be set aside, and the case sent back to him for

trial in due course.

SADO et al vs. NONA BABA ei al.

No. 8,108, D. C, Gai,i,e;.

Argument : 20th &• 29/^ May, 1907.

Judgment : ytA June, 1907.

Present : Wood-RenTon, J., & GrENIER, A.J.

Misjoinder ofparties—Causes of action—Husband's liability for wife's-

tort—Oxms ofplaintiff to prove diOlMs malus

—

Civil Procedure Code,

sees, 5 & li-

Objections to misjoiuder of parties and of causes of action

should be taken in the Court of first instance.
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:

Bullock V. London and General Omnibus Company (i K. B. 264) Sado
followed. V.

Nondi
A woniai) married after the matriiuouial rights and inherit- Baba

ance Ordiuance of 1876, who commits an injury withont the

complicity and participation of the husband, makes only her
owu estate liable for damages.

The plain tiflf in a case of malicious prosecution cannot satisfy

the onus on hitn of proving dolus malus by merely putting in the

deposition in the criminal case.

Moss V. IVilson (8 N. h- R. 368) and Corea v. Pieris (9 N. Iv. R.

276) followed.

The plaintiffs in this action sued the defendants for the

sum of Rs. 1,000 as damages suffered by reason of a false

charge of mischief by fire preferred by the ist defendant

against the plaintiffs. The defendants pleaded that the

said charge was true, and claimed the sum of Rs. 500 in re-

convention. The District Court held that the charge

was false, and made without reasonable and probable cause,,

and condemned the defendants to pay plaintiffs Rs. 200 each

and costs. The defendants appealed.

H. /. C. Pereira for the defendants-appellant:—The
action is wrongly constituted, inasmuch as two plaintiffs

cannot join in the same action on two separate and distinct

causes of action [see Appuhami v. Marthelis Rosa (9

N. L. R- 68), decided on the authority of Sadler v. Great

Western Railway Company (1896) A. C. p. ;^5o]. Sec. 11 of

the Civil Procedure Code only allows them to join" in respect

of the same cause 0/ action.

Moreover, the 2nd defendant, who is the husband of the

ist defendant, is not liable for his wife's tort (see Tanibyah

p. 31 ; Walter Pereira, vol. ii. p. 118).

On the facts there is no proof of dolus malus. Merely

putting in the proceedings in the criminal case will not do :

there must be a clear finding of malice agai 11st the defendant

before he becomes liable for an action for malicious prosecu-

tion [see Moss v. Wilson (8 N. I,. R, 368) and Corea v. Pieris

(9 N. L. R. 276)].

de Sampayo, K.C., for the 'plaintiffs-respondent :—The
authority of Appuhamy v. Marthelis Rosa is not disputed, but

the objection should have been taken at the earliest possible

opportunity (Civil Procedure Code, sec. 22). In this case
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Sado the objection was taken only in the petition of appeal, and

Nona '^^ i^ submitted that after judgment the objection comes too

Baba late \BuUock v. London and General Omnibus Company
1,. R. (1907) I K. B. p. 264]. As regards the 2nd defendant,

the evidence shows that he conspired with his wife, the ist

defendant, to lay a false charge against the plaintiffs, and
is therefore equally liable. Moreover, a husband is liable

for his wife's torts [see Pereira's Institutes, vol. ii. p. 116].

As to dolus vialus, the ist defendant professed to have per-

sonally witnessed the commission of the alleged offence;

and if that evidence was false, there is evidence of actual

malice. A reckless charge, and much more an intention-

ally false charge, implies dolus malus (see de Villiers on

Injuries, pp. 23 and 207).

H. J. C. Pereira in reply :—In the case of Bullock v.

London and General Omnibus Company, a plaintiff sued two

defendants in the alternative—a thing which is allowed

under our Code (see sec. 14 of the Civil Procedure Code, and

I Br. 256). It was in respect of one cause of action. It

was held by the Court of King's Bench that one of the de-

fendan Is, since he had failed to object at the trial, was too late

in starting the plea of misjoinder for the first time at the

hearing of the appeal. One can well understand that case :

such a case is provided for under sec. 22 of the Civil Pro-

cedure Code. But the present one is entirely different.

Here two plaintiffs join on two distinct and separate causes

of action, which cannot be done at all under sec. 17 of the

Civil Procedure Code. Such a joinder makes the whole

<:ase void : that is our law. Hence an objection founded

on what our law does not allow can be taken at any

moment. Under sec. 22 if this had been an action on otie

cause of action, the objection to the misjoinder of plaintiffs

will be too late ; but our contention is that any objection

to a misjoinder of causes of action can be taken at any

moment. As regards the liability of a husband for his wife's

tort, the law is clear that since the Ordinance No. 15 of

1876 the husband is not liable (see de Villiers' Law of In-

juries, pp. 48 and 49).
c. a. V.

Judgment.

Wood-Renton, J.—This is an appeal from a decree
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;

-of the District Court of Galle condemning the appellants, Sado

who are husband and wife, to pay to the respondents a sum ^gna
of Rs. 200 for false and malicious prosecution. Mr. H. J. Baba

C. Pereira impeached the judgment of the District Court on
three grounds : (i.) that the action was wrongly constituted

;

(ii.) that, in any event, judgment ought not to have been

entered against the 2nd appellant—who is the husband of

the ist—inasmuch as he was not shown to have been in any
way a party to the charge preferred by his wife against the

respondents; and (iii.) that the respondents had failed to

•establish dolus malus as defined, for the purpose of cases like

the present, by the well settled jurisprudence of the Su-

,preme Court.

I propose to deal with each of these points in turn.

(i.) And first, as to the constitution of the action. Mr.

Pereira contended, on the strength of the decision in Ap-
puhami v. Marthelis Rosa [(1906) 9 N. 1,. R. 68] following that

of the House of lyOrds in Sadler v. Great Western Railway

Company [(1896) A. C. 450] that the action was bad, inas-

much as the causes of action of the respondents were

separate and distinct, and could not be joined under sec. 11

of the Civil Procedure Code. Speaking for myself, I think

that the objection would have been a sound one if it had been

taken in time. So long as the words "the right to any relief

claimed" and "the same cause of action" in sec. 11, and the

definition of "cause of action" in sec. 5 of the Civil Pro-

cedure Code remain unaltered, I do not think that litigants

in this Colony can get the benefit of the English decisions,

of which The U?iiversities of Oxford and Cambridge v. Gill

(iSyg), I Ch. 55, may be taken as an example, and which
allow the joinder of parties who have "any right to

relief" arising out of the same transaction or series of

transactions. It was found necessary in England so as to

clear the way of such a joinder to substitute, in R. S. C.

'Order 16, r. I, for the words "the right to any relief" the new

words "awj/ right to relief". No such substitution has been

effected in Ceylon. Moreover, sec. 11 of our Civil Pro-

cedure Code contains the limiting clause "in respect of the

same cause of action", which did uot appear in the old Eng-
lish Rule ; in the new one we have the words "the same

'transaction or series of transactions", which, in view of the
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Sado definition of the term in sec. 5 of the Civil Procedure-

iJ^a Code, cannot be regarded as an equivalent for "cause or
Baha action" here. On these grounds, I think that we are still

under the old dispensation of Smurlhwaite v. Hannay (1894)

A. C. and Sadler v. Great Wester7i Railway Company {ubi

sup^. In the present case, however, no objection to mis-

joinder was taken at the trial; and I think that, now that

judgment has passed between the parties, we ought not to-

entertain it. The recent English case oi Bullock v. London

General Omnibus Company (1907) i K, B. 264 is an authoritj-

for this course. I cannot see that the ruling of the Court of

Appeal on the point in any way depended on the special

facts of the case. "If, in fact," said Collins, M. R. (ubi

sup. at p. 270) "there was such a misjoinder, it was for the

defendants to take steps to remedy it ; and it is much too

late to complain of the irregularity if there was one."

Cozens-Hardy, L. J., and Farewell, L. J., express themselves

in equally general terms. I think that the principle which

they concur in affirming is sound, and that we should follow

it here.

(ii.) I pass now to Mr. Pereira's second point. It is

agreed that the parties were married after the Matrimonial

Rights and Inheritance Ordinance, 1876 (No. 15 of 1876)-

came into operation ; and it results, I think, from the evid-

ence that the 2nd appellant in no way inspired or adopted

his wife's charge against the respondents. He was not sued.

on that footing, and the record discloses no facts on which

a judgment against him based on it could stand. The ques-

tion, therefore, arises whether, and, if so, to what extent,

a husband, married after the Ordinance of 1876, and mar-

ried out of community, is liable for his wife's independent

tort. In my opinion he incurs no liability at all. "When
a woman," says Voet (47, tit. 10, sec. 3 ; De Villiers p. 49)

"who is married out of community of property commits

an injury without the complicity and participation of the

husband, only her own estate will be liable for damages";,

and see Nathan (C(?ww(7ra Lazu ofSouth Africani., sec. 1,547)

to the same effect. It was, of course, proper that the hus-

band should be made an added defendant in the action, but

the judgment against him as a joint tort-feasor by implica-
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tion of law is, in ray opinion, bad ; as regards him, the Sado

damages must be set aside and the appeal allowed. l\hna

(iii.) As regards the wife, I have come to the con- ^"'^"^

elusion that the appeal should, on the merits, be dismissed.

I do not agree with the view attributed by the learned Dis-

trict Judge to Burnside, C. J., that in cases of malicious

prosecution "very slight evidence on the part of the plain-

tiff of want of reasonable and probable cause is all that is

required", or that the plaintiff can satisfy the 07ms upon him
by merely putting in the deposition in the criminal case.

Moss V. Wilson [(igo6) 8 N. L. R. 368] and Corea v. Pieris

[(1906) 9 N. L. R. 276] clearly show that this is not now at

any rate the jurisprudence of the Supreme Court. But I

think that on the question whether dolus malus has been

proved there is a material difference between those cases

and the present one. In Moss v. Wilson and Corea v. Pieris

the defendant, in bringing the charge which formed the sub-

ject matter of the suit, was acting on information supplied

by others. In the present case the ist appellant purported

to have herself seen the respondents setting fire to herhouse.

It appears to me that, in view of this fact, the learned District

Judge was quite entitled to consider, not only the demeanour

and credibility of the ist appellant, but also the inherent im-

probabilities of her story,—such as the commission of arson

in broad day-light, and her entire indifference to the fate

of her young children, whom she left in the house before

it was set fire to, and who, for aught that she knew to the

coatrary, were at the mercy of the flames. On the whole,

I see no reason to differ from the District Judge's finding

that dolus malus was established.

I would dismiss the appeal with costs as regards the

1st appellant, and allow it with costs as regards the

second.

Grenier, A.J.—I concur.
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SANMUGAM CHETTY ,?^a/ vs. KHAN «/f «/.

No. 21,181, D. C, Coi<OMBO.

Present: WendT, J., & Grenier, AJ.

Argument: 215/ February, 1906.

Judgment : 2'jth February, 1906.

Cession of action—Purchaser

to a mortgage.

under a simple writ of property subject

A person, who purchases one of several mortgaged properties

after the institution of the mortgage action, and who is therefore

bound by the mortgage decree subsequently obtained without
the necessity of his being named in the action, is not entitled to

pay and claim cession of the mortgage decree, inasmuch as the

condition of being sued by the creditor by the hypothecary
action and compelled to pay the debt is essential to the right of
the purchaser to pay and claim cession.

Nor can he seek to release the property purchased by him
by paying B.pro rata share of the debt, but he may, if he choose,

pay the whole debt without any cession and thus release his

own property.

The facts appear in the judgment of Wendt, J.

Dornhorst, K.C., for petitioners-appellant.

de Sampayo, K.C., for defendants-respondent.

F. M. de Saram for substituted ist plaintiff-respondent.

Judgment.
c, a. V.

Wendt, J.—The facts out of which the present appeal

arises are as follows :—Messrs. E. John & Co., on 28th

February, 1905, obtained in the present action a decree ab-

solute against the defendants, Mrs. Cowasjee and her son

(now deceased), for Rs. 16,41370 with interest thereon, due
upon a primary mortgage of Ashbourne, Salem, and
Gravesend Estates. In default of payment forthwith of this

sum there was the usual direction for sale.by the Fiscal. The
plaintiffs having assigned their decree to Messrs. Framjee,

Bhikajee & Co., the latter were, on 17th July, 1905, sub-

stituted as plaintiffs in their room, and took out execution
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ou the 3rd August. On 6th September, 1905, the appellants, Sanmu-

a firm of Natukottai Chetties, presented their petition ^hetty
against the dismissal, of which this appeal is brought, ^j.

They alleged that the substituted plaintiffs having seized

all three estates, had directed the Fiscal to sell only Salem
and Gravesend, omitting Ashbourne, which was worth
Rs. 20,000 ; that petitioners, on some date which was not

ascertained, had obtained a decree against the defendants

in a Kandy action for an unsecured debt of Rs. 7,338"90,

and had thereupon caused the Fiscal to sell in execution,

and had themselves purchased Salem Estate for a sum of

Rs. 14,000, obtaining a Fiscal's conveyance on 30th June,

1905 ; that having obtained another decree (date unascer-

tained) against defendants for Rs. 2,500, the petitioners had
in execution of it purchased Gravesend Estate. The peti-

tioners expressed their willingness to pay the substituted

plaintiffs the amount of their decree and costs of action on
obtaining from them a cession of their action against de-

fendants. They also expressed their willingnes to pay any
balance of the decree that might remain unsatisfied if

Ashbourne Estate were first sold in execution ; and they

prayed that on their paying the Court the amount of the

decree the substituted plaintiffs be ordered to execute a

cession of action, or in the alternative that the Fiscal be

directed to sell first Ashbourne Estate, the petitioners

paying any uncovered balance of the decree.

This petition was opposed both by the substituted

plaintiffs and the surviving defendant, Mrs. Cowasjee. An
affidavit by her was put in, in which she stated that peti-

tioners' purchase of Salem Estate was subject to plaintiff's

-mortgage decree ; that the Estate was worth about

Rs. 35,000; that Gravesend was worth about Rs. 2,500, and

had been purchased by the petitioners for Rs. 10 (subject to

plaintiff's decree) ; that the decree obtained by petitioners

against her had been fully paid and satisfied; that in order

to pay petitioners and other creditors she had raised a loan

•of Rs. 10,000 on the secondary mortgage of Ashbourne

Estate ; and that if either of petitioners' prayers were grant-

ed, they would be enabled to secure Salem Estate free from

encumbrance for the sum of Rs. 14,000 paid by them. The
valuation of Salem and Gravesend in ist defendant's affi-
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^'^mm
'^^^^^ ^^^ "°'- contradicted by the petitioners.

Chetty The position then is this: The petitioners purchased"

jiflo^fi
Salem and Gravesend for Rs. 14,010 knowing they were

subject to a mortgage of Rs. 16,000, which they would have

to pay in addition if they wished to keep the estates^

Those two sums together make up Rs. 30,010, which is

considerably below the value of the estates. If petitioners

paid the amount of the decree and obtained a cession from

substituted plaintiffs, they would execute the decree against

Ashbourne, which, being admittedly worth Rs. 20,000,

would satisfy the decree and leave the petitioners the

owners of Salem and Gravesend free from encumbrance at a

price representing less than half their value. The same

result would follow if the substituted plaintiffs were com-

pelled to sell Ashbourne first. In either case the secondary

mortgagee will suffer if Ashbourne is worth no more than

petitioners value it at. These results certainly appear in-

equitable; but petitioners say they are in law entitled to

what they ask, and we have to examine their claim.

Appellant's Counsel put their case on the analogy of a

surety paying the debt and claiming (as he is entitled to do)

cession of action against his co-sureties. Petitioners, it was

said, should be regarded as co-debtors with the defendants,

because their land was liable to be sold for defendants'

debt. But they are not liable for the debt in the sense of

being liable to be sued for it: their Gills'^ liability is that

they cannot withhold the lands purchased by them from

sale unless they satisfy the mortgage debt, and that liability

is limited to the value of the lands, which may amount to

only a fractional portion of the debt. Voet, in the passage

cited by appellants (lib. 20. 4. 5.) deals with the case of a

third party being in possession of one of several mortgaged

subjects and being "compelled" to pay the whole debt, and

says that it is not clear that he is entitled to cession

against possessors of the other mortgaged subjects. After

mentioning the existence of a conflict of authority, Voet

adds : "But the better opinion is that generally cession of

actions should be made/>w rata against the principal debtors

and the other possessors of the other pledges in favour of

any possessor or detentor whomsoever who, when sued by

the hypothecary action, offers the whole debt" (Berwick,.
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i.st Ed. 373). Voet's reasoning in the sentences following Sanmu-

those I have quoted shows that the condition of being sued chHty
by the creditor is essential to the right of a possessor to v.

pa5' and claim cession. He conteinplales the case of pos-

sessor who cannot be deprived of his possession without a

decree obtained against him. Now, if the petitioners pur-

chased Salem and Gravesend before the institution of the

mortgage action, they would be in that position, if the

transfer of the dominium to them was valid as against

the creditors. In that case, assuming the substituted

plaintiffs became the purchasers at the forthcoming sale,

they could not eject the petitioners. But if the petitioners

purchased subject to the result of the mortgage action

already instituted, they would be bound by the mortgage

decree, although not named in the action, and could not

hold the land as against the purchasers under that decree.

As I have already pointed out, the petitioners do not dis-

close the dates of their purchases. Assuming they are not

bound by the mortgage decree, they have not satisfied

Voet's condition of being sued, by tlie creditors by the

hypothecary action and compelled to pay the mortgage

debt. They cannot therefore claim the cession of action.

But even if the privilege spoken of by Voet be accorded to

petitioners, they will not get what they want. The ces-

sion is to \i& pro rata, which I suppose means there shall

be a valuaton of the property possessed by the party pay-

ing, and that cession will follow for only such a part of the

debt as is proportionate to the rest of the hypothecated

lands. Although their present application fails, the peti-

tioners are of course entitled to pay to the Fiscnl the

amount of the decree in full, and so secure the release of

their lands. They will then be the owners of those lands

at the price of Rs. 14,000 plus the mortgage debt—a posi-

tion which presumably they contemplated when they effect-

ed their purchases.

The appeal is dismissed with costs.

Grknier, A.J.—I agree.
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^««>« LUCIYA vs. BAB A.
V.

No. 38,723, P. C, Gampoi^a.

Present: Wood-Renton, J.

Argument : 16M May, 1907.

Judgment: 21st May, 1907.

Maintenance—Father's liability—Elements of proof— Ordinance
No. 190/1889.

An applicant under sec. 3 of Ordinance No. 19 of 1889 must
prove:

(i.) That tlie respondent is the father of the child.

(ii.) That the child is of tender years within the meaning of
the Ordinance, and is unable to maintain itself.

(iii.) That the respondent is refusing or neglecting to

maintain it; and

(iv.) That he has sufficient means to enable him to do so.

The Ordinance of 1889 imposes upon the father of every

child under the age of 14 years, whether legitimate or illegiti-

mate, the duty of maintaining it, provided the child is

"unable to maintain itself".

The fact that the mother is nursing the child should be taken

into account in fixing the amount of the maintenance; but it

has nothing to do with the inception of the father's liability. If

by reason of the nursing the mother requires additional sus-

tenance, such sustenance is within the meaning of the Ordinance

a necessary part of the maintenance of the child.

Seihu V. Janis, 2 N. L. R. 103, explained.

The applicant sued respondent for maintenance. The

Police Magistrate gave judgment for applicant and ordered

maintenance. The respondent appealed.

B. F. de Silva for appellant

:

(a) There was grave doubt as to who the actual father

was, and the respondent should be given the benefit of that

doubt (Sinchohamy v. Gunavathamy, 5 N. I*. R. 123).

(b) The child, being an infant in arms, required no

maintenance {^Sethu v. Janis, 2 N. L. R. 103).

The same view was held under the old Vagrants

Ordinance 4 of 1841 (repealed by the Maintenance Ordi-

nance)

—

Lawarinahami v. tedro Appu, 6 S. C. C. 75 ;
Can-

nathey v. Canakar, 3 S. C. C. 148.
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Also cited Voet 25. 3. 6. Luciya

No appearance for applicant. Baba
c. a. V.

Judgment.

Wood-Renton, J.—The appellant was sued in the

Police Court ofGampola undersec. 3 of the Maintenance Or-

dinance, 1889 (No. 19 of 1889) for neglecting to maintain a

child, of which the applicant alleged him to be the father.

The Police Magistrate ordered him to pay a monthly sum
of Rs. 2-50 by way of maintenance until the child attained

the age of 10 years. The only ground on which the appel-

lant challenged this order in his petition was a denial of the

paternity. I see no reason to differ from the finding of the

Police Magistrate on that point. It is true that the appli-

cant seems to be a woman of loose character. But there

was ample corroboration of her evidence, if the witnesses

who furnished it were to be believed. At the argument
before me, however, the appellant's Counsel took a fresh

point. It would appear that the child in question was only

about 3 months old at the date of the Police Magistrate's

order. It was urged, therefore, on the strength of the

decision of Sir John Bonser, C. J., in the case of Sethu v.

Janis [(1896) 2 N. I,. R. 103], that in view of its tender age

the child presumably was being nursed by the mother, and
that, therefore, it needed no maintenance at the hands of

the father. Apart from authority, I would have said that

this contention was negatived by the language of sec. 3 of

the Maintenance Ordinance itself.

It appears to me that the Ordinance imposes upon the

father of every child under the age of 14 years, whether

legitimate or illegitimate, the duty or maintaining it, pro-

vided that the child is "unable to maintain itself. The

question whether the mother is nursing the child is no

doubt an element, which the Court should take account, in

fixing the amount of the maintenance. But it has, in my
-opinion, nothing to do with the inception of the father's

liability. By the very terms of sec. 3 of the Ordinance of

1889 the test of that liability is the ability of the child to

maintain itself. The section clearly points to cases in

-which a child, although under the age of 14 years, is earn-



16 THE APPEAL COURT REPORTS.

Luciya ing its own livelihood, and in which therefore it would be-

Baha unfair to burden the father with the expense of supporting

it. It seems to me that all that an applicant under sec. 3 of^

the Ordinance of 1889 has to prove is (i) that the respond-

ent is the father of the child, (2) that the child is of tender

years within the meaning of the Ordinance and is in fact

unable to maintain itself, (3) that the respondent is neg-

lecting or refusing to support it, (4) that he has sufficient

means to enable him to do so. If these facts are establish-

ed, the applicant's right to an order for maintenance is made
out. It then becomes the duty of the Police Magistrate to

consider what amount of maintenance ought to be allowed.

In dealing with that issue he has the right to take into his

consideration all the circumstances of the case before him

—the means of the respective parties, the age of the child,

and the question of the maintenance it actually requires.

It appears to me that for this purpose the term "mainten-

ance" should be taken in its widest sense. A child has a

right to shelter, clothing, and, if necessary, to medicine as

well as food ; moreover if the mother is in fact nun^ing the

child, she is herself entitled to additional sustenance if she

needs it, and such sustenance is, within the meaning of the

Ordinance, a necessary part of the maintenance of the child.

It is in this way that I should construe the Ordinance in

the absence of judicial authority imposing upon me a

contrary interpretation. The only direct decision that I

have been able to find under the Ordinance of 1889 is that

of Sir John Bonser in the case oi Sethu v. Janis, to which I

have already referred. It was there held by the learned

Chief Justice that where a child needs no maintenance

other than the sustenance afforded by the mother no order

should be made against the father under sec. 3 of the

Ordinance of 1889. It would appear from the terms of the

judgment in this case that Sir John Bonser considered

that the word "maintenance" might well include other

elements than food, for he sent the case back for inquiry

as to whether any maintenance except the sustenance of

the child by the mother was needed. So far, therefore, he

does not contradict the view that I have already expressed

as to the scope of that term in the Ordinance of 1889. If

he intended to go further and to hold that where a woman
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is nursing her child, and where the child requires no food ^""J"*

other than that which it derives from her, she has no claim Baba
as against the father, on the child's behalf, to any allow-

ance for the purposes of her own sustenance, I can only
say with the greatest respect that I do not agree with him,

and that I must decline to follow his decision. The
appellant's Counsel urged that in the class in life to

which the present parties belong the cost of clothing an

infant child was so small that it could practically be
disreearded : that is a circumstance of which a Police

Magistrate can take account in determining the amount
of an allowance. Tt cannot effect the consfruction or an
enactment of general application. The only other cases

on the point now in issue are a group of decisions reported

in 6 Supreme Court Circular at pp. 75 and 76 (P. C,
Negombo, No. 52,743 ; P. C, Negombo, No. s-^.eSo ; P. C,
Negombo, No. 53,288), in which it was held (in two cases by
the Full Court) that, on a charee of maintenance brought by
the mother of a child still in arms, the father could not be

held criminally liable for not maintaining it so long as it

required no nourishment except that derived from the

mother. If these decisions had been in pari materie, they

would of course have bound me. But they were given un-

der a provision in the Vagrants Ordinance 1841 (No. 4 of

1841), sec. 3, sub-sec. 2, which imposed a criminal liability

upon a father whose neglect to maintain his child made it

"chargeable to others". It is true that the reasoning in

these cases proceeds to some extent on the same lines as

that of Sir John Bonser in Seihu v. Janis. But the judges

who had to construe the Ordinance of 1841 had not before

them the test of liability created by sec. 3 of the Ordinance

of 1889, namely, the question whether the child is "unable

to maintain itself". I hold, therefore, that the decision

above-mentioned in the three Negombo cases are not bind-

ing upon me, and I dismiss the present appeal.
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Mnttiah MUTTIAH CHETTY vs. MARIKAR.
Chetty

Mar'ikar ^O- ^'513. D- C., PuTTALAM.

Pi'esent : Middi,ETON, J., & Grknier, A.J.

Argument : -jtk June, 1907.

Judgment: iith June, 1907.

Decree against several persons—Civil Procedure Code, sec. 339.

The and proviso to sec. 339 of the Civil Pto'cediire Code,

that where a decree against Several persons has been trftnsfer"fed

to one of them it shall not be executed against the other, is an

euactnient of substantive law, and being such it could not be

Waived.

Walter Pereif-a, K.C., S.-G. (with EllioW) for substituted

plaintiff-appellant and 2nd defendant.

H. J. C. Pereira (with Chitty) for ist defeudant-res-

pondetit.

c. a. V.

Judgment.

MiDDLETON, J.—The original plaintiff in this action

obtained a judgment on a money bond against tw& defend-

ants jointly and sevetallj', the 2nd defendant being a surety

on the bond for the ist defendant.

The 2nd defendant paid the plaiiniff the whole Amount

<iue and obtained an assigntQent of the decrefe in his favbiii:

from the plaintiff.

The 2nd defendant then, With notice to the ist defend-

ant, obtained an order of the Court substituting himself as

plaintiff, issued a writ, and seized certain property of the

ist defendant. Which was sold, and the proceeds paid into

Court ; but the sale was not confirmed by the Court.

The 1st defendant then moved to set aside the sale on

the ground of material irregularitj' under sec. 282 of the

Civil Procedure Code, and on the further ground that the

sale was void under the 2ud proviso to sec. 339 of the Civil

Procedure Code, which says that where a decree against

several persons has been transferred to one of them it shall

not be executed against the others.
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The learned District Judge, who has delivered a judg- Muttiah

merit commendable both in reasoning and lucidity, held, '^'^^^J'

and his finding is not disputed on this point, that there was MaHMr
no material irregularity under sec. 282 ; but set aside the
sale on the ground that the writ being illegally issued the
sale was void, basing his judgment on Palaniappa Chetty

V. Samsudeen (8 N. L. R. p. 325) and a case reported at

page 230 of Sutherland's Weekly Reporter.

The 2nd defendant appeals against this order, first on
the ground that the proviso to sec. 339 lays down the pro-

cedure to be followed, and does not enact substantive law;

•and that the order substituting 2nd defendant as plaintiff

having beep made inter partes without appeal by the ist

defendant, shews that he waived his rights Under the

proviso to sec. 339, and was therefore now estopped froin

disputing the legality of the writ.

Sections 53 and 756 were quoted as shewing certaiii

matters of procedure which might be waived, and the case

reported in 3 Balasingham p. 47 was relied on by tiie

learned Solicitor-General as supporting his argument.

The observations of L,a.scelies, A.C.J., at p. 344 of 9 New
Law Reports on the judgment of the Privy Council lii

Rewa Mahton v. RamKishen Singh (Indian Law Reports 14,

•Calcutta, p. 627), to the effect that a purchaser who buys at

a Fiscal's sale under a decree of a competent court is not

bound to assure himself that the proceedings on which the

judgment is based are free from error in law or in fatt, was

also relied on. With that I perfectly agree ; and I doubt if

this sale had been confirmed by the Court uiider sec. 2^83 to

thfc purchaser whether it would not have been tfto late to

raise the objection.

Thfe pui'fciidser is, I uUdeistand, a party to these pro-

ceedings, but has not alpp'ealed, a fact which may be attribut-

able as much to the desire to avoid further costs and
trouble in the matter as to acquiescence in the order ap-

pealed against.

The question seenis to be, whether the proviso to sec.

339 is substaritive law or profcedure?

If it is a matter of p/rocedure, it is contended that the

ist defendant might and did waive the proviso as to execu-
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^CluUv
''^°" ^^ °"^ against other co-obligors in sec. 339 by assenting

y. to the 2nd defendant being substituted as plaintiflF.

Marikar
Sir Frederick Pollock, in his introduction to the

Encyclopoedia of the Laws of England, vol. i. p. 4, says

:

"The law of duties, rights, and remedies, together with

the needful auxiliary rules, is often called substantive law

by modern writers The rules which fix the manner
and form of administering justice are called Rules of Pro-

cedure or Adjective Law."

This appears to me to be an apt description and

distinction between the two classes, and I feel bound to

hold that a proviso, even though it may be included in

what was intended as a Code of Procedure which im-

peratively directs that where a decree against several"

persons has been transferred to one of them it shall not

be executed against the other, is a substantive enactment

defining the rights of the co-obligors under the judgment,

and not a rule which fixes the manner and form of ad-

ministering the law.

The learned Solicitor-General has suggested that the-

reason for the proviso is to prevent confusion ; but in my
opinion the reason is to be found in the judgments of

Peacock, C.J., and Phear, J., in the case reported in Suther-

land's Weekly Reporter.

The object of the original decree was fulfilled by pay-

ment of one of the persons ordered to pay to the plaintifiF,.

and the decree in one sense came to an end.

The bond merged in the decree, and the decree was
satisfied by payment by one of the co-obligors liable on the

decree.

His only remedy is an action for contribution on his

assignment—an entirely new right of action.

The case is different from that of an outsider wh&
does not satisfy the judgment by obtaining an assign-

ment of the plaintiff's rights under it, because he was not

liable under it ; the outsider therefore can be substituted

for the plaintiff and proceed to execute the process, as

Phear, J., puts it provided for the purpose of securing^

obedience to the order.
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In my judgment therefore the proviso to sec. 339 Maria-

an enactment of substantive law. ^^'"^

It has been held in the case of Hewihon v. Fabre ^^tadu
[(1889) 21 Q. B. D. p. 6] that the service of a writ out of

the jurisdiction, instead of notice of the writ, as required by
order 11, r. 6, is a nullity, and the order of service, and
all subsequent proceedings in the action, were set aside

after judgment had been signed in default of appearance,

and after proceedings had been taken on the judgment in

the foreign court. No consent or waiver bv the parties

either can give jurisdiction in any case where the court

has no jurisdiction at all (per Jervis, C.J., in Wellesley v.

Withers, 1855, 4 EH. & Bl. 750, 759).

It is however here admitted that if this be an enactment
of substantive law it could not have been waived by the

ist defendant.

Moreover, the debt in the decree having been satisfied

before execution the sale ought not to be confirmed under

sec. 283.

I think, therefore, that the order of the District Judge

must stand and the appeal be dismissed with costs.

Grenier, A.J.—I entirely agree. The proviso to sec.

339 is 3. matter of substantive law, and it was admitted by

appellant's Counsel that if it were so it cannot be waived.

MARIAHAMY vs. SAPARAMADU .?^ «/.

No. 5,709, D. C, Negombo.

Present: Middleton, J., & Grenier, A.J.

Argument : ith June, \qfyi.

Judgment : 26th June, 1907.

Partition Ordi?iance (No. 10 0/1863) sec. l^—Alienation of land dur-

ingpendency ofproceedingsfor partition.

A purchaser from a person who has bought at a Fiscal's sale

any interest in a land which is the subject of partition derives no

title whatever by his purchase.
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Maria-.

V.

Sapara-
madu

Annamalai Pillai v. Pereta [(1902—03) 3 Browne p. 200, and 6
N. L. R. p. 108] followed.

A forced alieuation, such as takes place when the Fiscal

sells by virtue of a writ in his hand, is uot obnoxious to the pro-

visions contained in sec. 17. The sale is good and passes title,

and the purchaser is at liberty to take the place of the exectt-
tiou-debtor in the partition case.

Perera v. Pereya [(1906) 9 N. L. R. 217] followed.

H. J. C. Pereira for substituted plaintiff-appellant.

de Sampayo, K.C., for defeudaut-respondent.

c. a. V.

Judgment.

Grenier, A.J.—This is a partition action. The plain-

tiff alleged that Harmanis Saparamadu and his wife were

the original owners of the land sought to be partitioned,

and that they died about twenty-five years ago leaving five

children and an estate under the value of Rs. i,ogo. The
children were (i) Louis, (2; Paaris, (3) Joroiiis, (4) Inasi-

appu, (5) Mariahamy, who each became entitle to a i/5th

share. Inasiappu died unmarried and issuelesSj and his

share devolved on the survivors, each getting an addition-

al i/20th. The husband of Mariahamy, on her death and

the death of their child, sold i/5ih te Paaris, reserving to

hirdself the i/20th which came to him through Inasiappu.

Paaris died leaving him surviving his widow, the plaintiff,

and an only child Sutogis. The plaintiff is the adminis-

tratrix oi the estate of Paaris. The plaintiff claimed to be

entitled to 9/20th, allotting to ist defendant, Louis, 5/20th,

to 2nd defendant, Joronis, 5/2oth, and3id defendant, Paaris,

i/2oth.

The ist defendant alone filed a statement of claim, and

he prayed for a declaration of title to a 4/i5th share of the

laud and house standing on it, and for compensation in

respect of a plantation that he had made of 90 cocoanut

trees, valuing the improvements at Rs. 150. The case

appears to have been heard ex parte; and after the ex-

amination of the plaintiff the District Judge entered an

interlocutory decree for partition, allotting the shares as

follows :

—

Plaintiff 9/20th
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Louis 5/20th Maria-

Joronis 5/20th ^"^y

3rd defendant i/20th, Sapar^-

and a commission was issued to Mr. Tissera to parti-

tion the land accordingly. This was ou the 24th Feb-
ruary, 1905. Before the partition was confirmed by the

-Court, and final decree entered, the reason for the

delay not being quite clear, one Don Charles Sapara-

madu Appuhamy, who was subsequently substituted as

plainti£r, came into the case, allegiug that on a writ of

-execution against the original plaintifif as administratrix of

the estate of Paaris and the ist defendant personally their

ii/i5th shares were sold and purchased by one Karunaratna,

who had sold the same to him. The Court, by its order

-dated the 14th November, 1906, substituted Don Charles

Saparamadu Appuhamy as plaintiff in the room of the

original plaintiff, who admitted that her interest had passed

to him. On the same day the order of substitution was
made there was a discussion in the Court below in regard

to the right of Don Charles Saparamadu Appuhamy to be

substituted plaintiff, as the conveyance to him by Karuna-
ratna was one made during the pendency of the partition

proceedings. The District Judge decided that the sale by
Xarunaratna was void on a true construction of sec. 17 of

the Partition Ordinance 10 of 1863. The District Judge
was right in so deciding. This Court has held that a forced

-alienation, such as takes place when the Fiscal sells by

virtue of a writ in his hand, is not obnoxious to the provi-

sions contained in sec. 17. The sale is good and passes

title, and the purchaser is at liberty to take the place of the

•execution-debtor in the partition case (see Perera v. Perera,

9 N. L. R. p. 217). This Court has also held [s^cAnamaly

Pillai V. Perera (1902^—03) 3 Br. p. 20b, arid 6 N, i,. R. p. 108]

that sale in the circumstances in which the substituted

plairitiff purcha;sed is absolutely void, and not voidable

only, that is to say, that the purchaser from a person who
has bought at a Fiscal's sale any interest in the land which

is the subject of partition derives uo title whatever by his

purchase. All the previous decisions were reviewed in the

-c&Be oi Anamalay Pillai V. Perera, onA in my opinion the

construction placed by Moncreiff and Middleton, JJ., on
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^am^'
^^'^' '^' ^" ^'^^ °^ *^ language employed in it, was enii-^

V. nently correct. In Dewar Umma v. Ismail Marikar, 3 Bal.

^madu P' 99- Wood-Renton, J., has constructed sec. 17 in the same
way in which it was construed in Anamaly Pillai v. Perera
by a majority of the Court. The limitation placed by
Clarence and Dias, JJ., on the words "any owner" in sec. 17
is not justified, because it will result in introducing into

the enactment certain words of qualification repugnant to-

the plain intention of the Legislature, which was to ex-

pedite and make easy the settlement of land disputes by
means of partition actions. I would, therefore, hold that

the sale to substituted plaintiff by Karunaratua, although-

Karunaratna was no party to the action, was absolutely^

void, because it was a sale by the owner of certain shares

pending partition proceedings. The District Judge was,

however, wrong in dismissing the action. The appel-

lant's conveyance having been held to be void, it was

open to the District Judge, considering that this was a

partition action, to strike his name out and order that

Karunaratna be made a party in the place of the originaf

plaintiff, re-apportioning the shares by allotting to Karuna-

ratna the rr/rsth he had purchased which belonged to the

original plaintiff and ist defendant, and then entering a

fresh interlocutory decree on that footing. Although the-

original plaintiff has admitted that her interests have passed

to Karunaratna, the District Judge will hold an enquiry into

his title as derived both from her and the ist defendant as a

precautionary measure. The decree appealed from, dis-

missing the action, will, therefore, be set aside, and the case

sent back for the purposes I have already indicated. There

will be no costs of this appeal.

MiDDLETON, J.—I agree in the order proposed by my
brother Grenier.

In Baban v. Amarasinghe [(1878) i S. C. C p. 24] Phear,

C.J., laid it down that an alienation pending partition

proceedings must be treated as void as against those

proceedings, but good aliunde.

In de Silva v. Carlina [(1891) 9 S, C. C. 141] Clarence

and Dias, JJ., limited the iprohibition in sec. 17 of the

Partition Ordinance to owners, parties to the proceedings,.
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Tand followed the ruling in Baban v. Amarasinj(he and in Bliss

' S- C. K. p. 14. ^,^,,,,
In Wijeywardana v. Seetalahamy [(1900) 6 N. ly. R.

p. 190] Lawrie, J., and Browne, A.J., followed the ruling in

de Silva v. Carlinahamy, when Lawrie, J„ expressed his

disapproval of it.

In Annamaly Pillay v. Perera [(1902) 6 N. L. R. p. 108]

my brother Moncreiffand myself held, as members of the

Full Court—my brother Weudt dissenting—that a sale of

property the subject of a partition action pending the parti-

tion proceeding was absolutely void under sec. 17 of the

Partition Ordinance.

In Perera v. Perera [(1906) 9 N. L. R. p. 217] the Full

Court, including my brothers Wendt and Wood-Renton and
myself, held that a sale by the Fiscal of property the sub-

ject of a partition action was not within the terms of sec. 17.

The decision of these Full Courts are unquestionably

binding on us, and I therefore agree that the sale by Karu-

naratna to the substituted plaintiff must be held to be void,

and the decision of the District Judge affirmed on that

point.

BLISS vs. McN ICOL et al.

No. 38,939, P. C, Hatton.

Present : Wood-Renton, J.

Argument: j,rd July, 1907.

Judgment: ^tkjuly, 1907.

Labmir Ordinance (No. 11 of 1865) sec. i^—'-Notice"— "Wilfully and

knowingly retaining."

To constitute a snfiScient "notice" within the meaning of

sec. 19 of Ordiuance No. 11 of 1865 all that is necessary is that an

accused party should be fixed with knowledge—which must be

in writing—that a servant in his employment is claimed under a

contract of service by some one else.

It is of the very essence of the offence contemplated by sec.

r9 that there should be a wilful detention with knowledge by the

-accused that the person detained is the servant of another man.
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Bliss vanLangenberg for complainant-appellant.

J\fcNicol
Bawa for accused-respondent.

c. a. V.

Judgment.

Wood-RenTon, J.—If it bad been necessary to decide

the point, I should have been prepared to hold that the

letters which were written by Mr. Bliss to Mr. McNicol on

the 29th September and the 26th October, 1906, constituted'

a sufficient ''notice" within the meaning of sec. 19 of Ordi^

nance No. 11 of 1865. It was pointed out by Mr. Bawa
yesterday—and the observation is just—that the statute

itself prescribes no form of notice; and, in my opinion, all

that is necessary is that an accused party should he fixed

with knowledge—which of course must be conveyed to him
in writing—that a servant in his employment is claimed

under a contract of service by someone else. It is clear^

on the one hand, that a mere casual reference to this fact

might quite well prove insufficent to satisfy the statutory,

requirements. On the other hand, I do not think it is^

necessary that the written notice for which sec. 19 provides

should contain any formal intimation to take proceedings

against the person to whom it is addressed, under sec. 19,

if the servant in question should not be surrendered. In

the present case we have letters written for the express

and sole purpose of informing Mr. McNicol that the servant

Sandai, whom Mr.'BHss claimed, was in his service; and we-

find also in the letter of 26th October, 1906, a distinct

intimation on the part of Mr. Bliss of his intention to pro-

secute Mr. McNicol's kangany for harbouring Sandai if she

was not given up. It appears to 'me that this correspond-

ence is quite sufficient to satisfy the requirements of sec. 19.

as to notice, even if both parties regarded the letter as

being mere prectirsors to the issue of warrants of Sandai's-

arrest.

I pass now to the second question of law which has-

been brought before me on this present appeal, and which

involves the construction of the words "wilfully and know-
ingly retain'' in sec. 19 of Ordinance No. 11 of 1865. It was

argued by' Mr. Bawa that all that is necessary for the

purpose of securing a conviction under that section is to-
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fix the employer with the notice of the complainant's claim. ^^"-^

The employer is then, said Mr. Bawa, in effect put on his McNicot
enquiry, and if it is found by the court of law which deals
with the matter that the servant is not legally in his serv-
ice, he is liable to be fined and imprisoned, whether he
was acting bona fide or not. It appears to- me that this

construction of sec. 19 is unsound. It is of course possible
for any court of law to formulate an external standard
which is capable of being applied mechanicallv. Each
case must be decided on its own fucts. At the same time
I have no doubt but that it is essential for the prosecution
in a charge of the kind with which I am dealing here to
rrove somehow that the accused knew that he was keeping
the servant of another man. It is obvious that fact may be
proved in spite of the putting forward by the accused of
some rival claim ; but the proof must, in the lonsr run, ex-

chide bona fides. It is an elementarv principle of criminal

law that Efuiltv Vnowledee is an essential element in the

constitution of offences, whether they are offences at com-
mon law or bv statute; and so deeply embedded is this

principle in English iurisprudence that the Courts have
again and again implied the requirements of proof of
wens rea in these cases even if the statute has been silent

upon the point (see Res;, v. Tolson, 29 Q. B. p. 168). The
only class of cases in which this f^onstruction has been de-

parted from are cases in which the obvious intention of the

legislature has been held to be to penalise a particular act

irrespective altogether of the mental state of the person

who commits it [s^e Bank of New South Wales v. Pif^r

(T897') A. C. ,-^83 ; Cundy v. Lecocq ^1884."! 13 Q. B. D. p. 707

;

the judgment of Mr. Justice Wright in Shcrras v. de Rutsen

('1895') I Q. B. p. Q15 ; the recent case of Brooks v. Maso7t

(1902) 2 Q. B. p. 7431- It appears to me to be of the very

essence of the offence charged here that there .should be a

wilful detention with knowledge by the accused that the

person detained is the servant of another man. It is per-

fectly obvious when we turn to the facts and apply to them
this construction of the law that Mr. McNicol was rightly

acquitted. It was frankly admitted by Mr. Bawa in his

argument that he imputed no personal misconduct what-

ever to Mr. McNicol, and it is stated indeed that the present
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Bliss case has been brought solely for the purpose of obtaining a

McNical legal decision on .the points of law.

In so far as the facts are concerned, I entirely agree
with what Mr. vanLangenberg said yesterday, that it was
quite impossible as between man and man for any person
to have acted with greater fairness than was shown by Mr.
McNicol towards Mr. Bliss.

It was so far back as 1904 that Sandai deserted Mr,
Bli.ss's employment. It was not until the 12th of December,
1906, that she was actually discovered; and it was only in

the months of September and October that Mr. McNicol had
any intimation of Mr. Bliss's claim. It was stated by Mr.
McNicol that he liad got the woman from the coast, and he
was entitled in law to hold her as his servant until the

claim of Mr. Bliss to her service had been judicially esta-

blished. It does not appear from the evidence that Mr. Mc
Nicol offered any objection to Mr. Bliss's kangany coming
over to his estate for the purpose of identifying Sandai ; but

even if that identification had taken place, he would siill,

in my judgment, have been entitled to dispute its accurac}^

under all the circumstances of the present case, until the

issue had been formally decided by a court of law. It is, of

course, a matter of common knowledge that kanganies are

not always honest ; and even where they are honest, mis-

takes may readily occur in the identification of Tamil

coolies. I have no hesitation in holding that Mr. McNicol
in his conduct as a whole, and especially in his offer to keep

Sandai to all intents and purposes as a mere stake holder

until the question of the rival claim had been adjudicated

upon, did all that was required of him either in law or by

the demands of fairness and honesty. The appeal is dis-

missed.
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In re the Estate of PUNCHI BAN DA, deceased. Punehi
Banda

No. 2,313, D. C, Kandy.

Present ; Wendt & Middleton, JJ.

Argument : 3o/f/z January, 1907.

Judgment: ^th February, 1907.

Kandyan Law —Intestacy—Succession.

A rfj^a-tnarried father of an intestate dying without issue is

entitled to inherit, before the uterine half sisters and brother of
his deceased mother, the property derived from his mother,
which she in turn inherited from her father.

Walter Pereira, K.C., S.-G., for petitioners-appellant.

H. J. C. Pereira for administrator-respondent.

c. a. V.

Judgment.

Wendt, J.—This is a petition for the judicial settlement

of the administrator's account on the footing that the

petitioners are the sole next of kin and heirs of the intestate.

The deceased, Punehi Banda, was a Kandyan, and he died

intestate and without issue. He left no brothers and
sisters or their issue, but was survived by his father (the

respondent), by his mother's mother Ukku Menika, and by
the petitioners, who are his mother's uterine half-sisters, be-

ing i.ssue of Ukku Menika by a second marriage. His estate

apparently consisted exclusively of lands inherited from

his mother Punehi Menika, which she had in turn inherited

from her father Punchirala, the first husband of Ukku
Menika. The marriage of respondent and Punehi Menika
was in diga. I,etters of administration were granted to the

respondent (who, as aTz^a-married father, claimed to be

sole heir) in preference to Ukku Menika and a brother of

the present appellants, who were counter applicants.

The present petition was dismissed by the learned

District Judge, who held that the father was the sole heir;

and appellants have appealed. The District Judge followed

the case, D. C, Kandy, No. 23,620, Austin 155, decided

in 1852, There the District Court had held that the father
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Puuchi was heir-at-law of his child in respect of land which the child

had inherited from her mother, in preference to the issue of

the mother's paternal aunt. The unsuccessful parties

appealed (admitting, however, in the petition of appeal, as

the District Judge informs us, that the marriage was a diga

one) ; but the Supreme Court af&rmed the decision of the

Court below. No reasons for the j udgment of this Court

are recorded.

Admittedly, it has often been decided that the father

is not the heir of his child born in a binna marriage, in

respect of property inherited from the mother. But the

learned Solicitor-General argued that the binna marriage

in the cases so decided was a mere accident, and that the

ratio decidendi applied equally to diga marriages. We cannot

assent to that contention. The institutional writers on

Kandyan l,aw, who are our ultimate written authorities,

appear to draw a distinction on this point between the two

kinds of marriages. Sawers at page 8 of the first printed

edition says :
—"Failing immediate decendauts, that is,

issue of his own body by a wife of his own or a higher

caste, a man's next heir to his landed property is his father,

and if the father be demised, the mother, but this (i.e., in

the case of the mother) for a life interest only." .He does

not expressly state that it is a condition precedent to the

father's inheriting that he should have been married in diga,

but we know that the diga was the most common form of

marriage (see. p. 34) ; and it would be a safe construction

to understand this dictum as implyiug thai form. Moreover,

he states expressly ou p, 14 :
—"The father is not the heir

of the property of his children born in a Beena marriage,

which they have acquired through their mother." He
adds : "The maternal uncle or next of kin on the mother's

side are the heirs of such children"—relations whom the

.rfz^a-married father apparently excludes. Remembering

that in the binna form of marriage the husband (with little

or no property of his own—the wife having a large estate)

lives in the wife's house and is maintained by her, whereas

in the afiga-marriage the wife becames a member of her

husband's family, and forefeits in favour of her brothers all

-claim to inherit her father's property^there appears to be

reason for the distinction between the husband's rights as
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-derived from the two forms of marriage. (See Naide Appu Punchi
V. Palingurala, 2 S. C. C. 176.J

Banda

An undoubted difiBculty, however, in ascertaining
'the rule of inheritence is introduced by the passage at

p. 9 of Sawers : "A wife dying intestate leaving a son who
-inherits her property, and that son dying without issue, the

father has only a life interest in the property which the
son derived or inherited from or through his mother ; at the

-father's death such property goes to the sou's uterine

brothers or sisters, if he have any, and failing them to the

son's nearest heirs of his mother's family." Sir Charles
-Marshall ("Judgments" pp. 338, 340) transcribes the passage
I have quoted from pages 8 and 9 of Sawers, merely notic-

ing that the limitation of the mother's right to a life interest

is opposed to the author's later statement at page 9, that the

mother is absolute heiress at law of her children dying
without issue, and that she has the power of disposal of the

father's paravany estate which she inherits through them.

The later authority. Armour, however lays down (First

Edition, p. 124 ; Perera's Edition, p. 76) that "the father (by

Jaateke Urume) is entitled to inherit the lands and other pro-

perty which his deceased infant child had inerited from the

mother, in pieference to the relatives of the person from

whom that property had been derived to the said child's

-mother". He puts a case in which a mother having (pre-

sumably owing to the father's having predeceased) inherited

her child's paraveny property, has a son by a second

marriage (in binna) who inherits the property from her.

This son dying in his father's care, that father will inherit

the property in preference to the representatives of the

original owner from whom it had descended to the first

child—provided there is no other child of the mother

living. Where the binna father, not being the mother's

ewessa cousin, had after her death deserted his child and

left it entirely to the care of the mother's family, the child's

property would devolve on the next of kin on the mother's

side, in preference to the father. Where, however, the

-father had looked after the child until its death, he would

succeed in preference to the child's "distant maternal

relations (mother's granduncle's son, for instance)—and

that whether he was or was not the ewessa cousin of the
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^!f¥ mother". These passages are an amplification, with ex-

ceptions of the rule quoted from p. 14 of Sawer's.

In this unsatisfactory state of the authorities, the

learned District Judge, whose long- administration of the

Kandyan Law in the District Courts of Kandy and Kuru-

nagalle entitles his opinion on a controverted point to

very great weight, has accepted the view adopted in the

case in Austin. No decided case negativing the father's

right, which was there recognised, has been brought to our

notice, and I think the judgment of the Court below should

be affirmed.

I may add that at the argument, when Counsel agreed'

thatUkku Menika was alive, I felt a difficulty in holding that

her children, the appellants, were nearer of kin than herself'

to the issue of her deceased daughter—in other words that

the half sisters were nearer of kin than the common
mother. It is, however, unnecessary to decide this point or

another point (which was dealt with in our judgment on

a former appeal), viz., whether, if the principle of the pro-

perty going back to the source whence it came is adopted,,

the appellants are in the line of succession at all, being

strangers in blood to Punchi Menika's father from whom
she had inherited.

MiDDLETON, J.—I agree in view of the conflicting

character of the original authorities that we should affirm

the learned District Judge's judgment following the case

reported in Austin p. 155, and hold that a di^-a-married'

father of an intestate dying without issue is entitled to

inherit, before the uterine half sisters and brother of his

deceased mother, the property derived from his mother,

which she in turn had inherited from her father.
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ANNAMALAY vs. DE SILVA e/ aL Anna-
malay

NO. 8,170, D. C, Galw. ^^-,^^

Present: Wood-Rentox, J., & Grenier, AJ.

Argument: 30/A &• T,isi May, 1907.

Judgment : 14^^ June, 1907.

Promissory note—"Material alteration"—Addition ofsignature of wit-

ness after actual making of the note.

Obiter, per Wood-REnTon, J. : The addition of the signa-
ture of a witness to a promissory note Eft a later stage than the
actual making of the note is a "material alteration" which
would preclude the payee from suing upon it.

H. J. C. Pereira (with A. St. V. Jayawardene, for ist

defeudant-appellaut.

Bawa for plaintiff-respondent.

The following authorities were cited in the course of

argument:

—

Christacharlu v. Karibasayya (I. L. R. 9, Mad. 399—402).

Sitaram Krishna v. Daji Devaji (I L. R. 7, Bom. 418).

Suffdl V. Bank ofEngland (9 Q. B. D. 555).

Davidso7i v. Cooper (13 M. & W. 343 & 352).

Bills ofExchange Act, sec. 64 (2), Byle.s[Ivatest Edition]

p. 341.

c. a. V.

Judgment.

Wood-Renton, J,—I have no doubt but that this ap-

peal should be allowed on the facts. The learned District

Judge has expressly disbelieved the respondent's statement

that he was in Ceylon at the time of the making of the pro-

missory note on which the action was brought. Both the

attesting witnesses—Adimulla Chetty and Muttaiya PuUe
—depose to the respondent's presence on the occasion in

question ; and the same laint of discredit which the Judge

attaches to Ins testimony on this point must therefore be

affixed to theirs also. The witness Ismail give no evidence

as to the alleged signature of the note by the appellant at

all. Moreover, as regards Muttaiyah Chetty, the learned
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^nna. Judge says that his signature to the note "seems plainly to

^
'^ have been written recently". In this state of things, I

4e Siha think that the respondent's action ought to have been at

once dismissed, on the ground that the making of the note

by the appellant had not been proved, and that the learned

Judge was not entitled to supply the respondent (as he has,

in effect, done) with a case, by inferences, from the ap-

pellant's failure to call his co-defendant and alleged co-

maker of the note (who in his answer admitted his own

signature) as a witness at the trial or from the supposed

business relations of the parties.

An interesting question was argued before us as to

whether if the signature of Muttaiyah Chetty was added at

a later stage than the actual making of the note its addi-

tion would not be a "material alteration" which would

preclude the respondent from suing upon it. It is now
settled law (i) [se? Aldons v. Cornwell (1868) I<. R. 3, Q. B.

573 ; Crediton {Bishop of) v. Exeter {Bishop of) (1905) 2 Ch.

455] that the rule in i'igoCs case [(1614) 11 Rep. 26 b'\ that

any alteration of a deed by the obligee after execution in-

validates the instrument, applies only to material altera-

tions ; but (ii) that an alteration may be material, even

although it does not alter the terms of the contract between

the parties, if it alters the business effect of the instrument

when used for ordinary business purposes \SuffelL v. Bank

of Englatid (1882) 9 Q. B. D. 555] ; and there is Indian

authority \^i>itaram Krishna v. Da;i Devaji (1883) I. L,. R. 7,

Bom. 418] which if it ought to be followed would show

that such an alteration of a promissory note as is here

alleged would be material. But before deciding this im-

portant point of law I should like to have had (i) a clearer

finding than the learned District Judge has given us of the

fact of the posterior alteration having been made, and (ii)

some evidence as to the business effect of such an altera-

tion if made. I propose therefore that we should decide

the present case solely on the facts ; and on these I would

allow the appeal with costs.

Grenier, A.J.—I agree to allow the appeal.
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GOONEWARDENE vs. ORR. Goone-
wardene

No. 2,161, C. R., Hambantota. V.

On-

Present : Wood Renton, J.

Argument : 2Jtth &= 2Sik June, 1907.

Judgment: nth July, 1907.

Appeal—Datefrom which time runs in cases in which leave to appeal

is necessary—Civil Procedure Code, sec. 175

—

Court of Requests

Ordinance (No. 12 of 1^5) sec. 13 (2).

The date from which time runs for filing an appeal in cases

in which leave to appeal is necessary and has been given in the

Court of Requests is the date of judgment, and not the date

of the granting of the leave; hence leave to appeal must be ob-

tained, and the appeal must be filed within seven days as

required by sec. 754 of the Civil Procedure Code.

lu this case the plaintiff sued the defeudant for the

value of goods sold. On the 15th November, 1906, the

Commissioner of Requests gave judgment for the plaintiff as

prayed, and on the 3rd December, 1906, the defendant filed

his petition of appeal. This was the seventh day from the

date leave was granted, and the fourteenth from the date of

judgment.

A. St. V. Jayawardene, for plaintiff-respondent, took

the preliminary objection that neither had the appeal been

filed nor had the security been perfected within the time

required by law (sec. 754, Civil Procedure Code). Where

an unsuccessful party wishes to appeal under sec. 13 of

Ordinance No. 12 of 1895 with the leave of the Court leave

must be obtained, and the petition of appeal must be filed

within seven days under sec. 754 of the Civil Procedure

Code {Arnolis v. Lewishamy, 2 N. L,. R. 222). The present

-appeal is therefore clearly barred.

Bawa for defendant-appellant :—Where a party wishes

to appeal with the leave of the Court he is not bound

by the time limit in sec. 754 of the Civil Procedure Code.

He can on the analogy of sec. 13 (2) file his petition

within seven days of the leave being granted. Other-

wise there might be great hardship to suitors in courts

where the Commissioner is also the Assistant Government
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Goone- Agent and holds other offices which takes him away front'
TJUQrYdSTlC

V. his judicial duties for any length of time. The application
^"' for leave may be made within the appealable time; but

owing to the absence of the Judge the leave may not be
granted until the appealable time is over. In such a case

•what is a partj' desiring to appeal to do? Actus curia-

netninem gravabit.

Jayawardene in reply:—Under the Criminal Procedure-

Code in certain cases an accused cannot appeal except with,

the leave of Court [sec. 355 (ij]. In such cases the accused

must file his appeal within ten days, as in the case of ordi-

nary appeals. In the instances given by Mr. Bawa the

appellant might obtain leave to appeal notwithstanding

lapse of time, or a petition of appeal may be filed with the

application for leave to appeal.

Judgment.

Wood-Renton, J.—In the present case I have come-

to the conclusion that it is impossible for me to interpret

the Civil Procedure Code, sec. 754, and sub-sec. 2 of sec. 13 of

the Court of Requests Ordinance of 1895 in the sense in

which the appellant's Counsel contended. The question

raised is as to the date from which time runs for filing an

appeal in cases in which leave 10 appeal is necessary and

has been given in the Court of Requests. It is provided

by sec. 13 (i) of the Court of Requests Ordinance of 1895

that the time runs, in case of refusal of leave by the Com-
missioner, from the date of such refusal. But there is no

such extension of the ordinary time limit in cases where

leave is given. It appears to me to be impossible for a

court of law to supply this casus omissus. I appreciate'

fully the inconveniences which the law as it stands must

cause in individual cases, particularly where the Commis-
sioner of Requests holds other offices which may impose

upon him itinerary duties, and I think that the Legislature

ought to intervene. But I have bsefi unable to find any
authority which would justify me in interfering as a court

of law. It was held in an American case (^Kennedy v..

Gibson, 8 Wallace p. 498) by the Supreme Court of the

United States that where provision had been made by
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statute for suits against ati asssociation being brought in the Ramaiya

District Court, but no provision had been made as to the ^mo
tribunal for suits brought by associations, it was within

the competence of a court of law to supph' the omission.

It seems to me, however, that the ra.tio decidendi of that

case is to be found in the fact that unless the Court had
intervened the statute would be unworkable, and we find the

same principle applied in the only other cognate case that

I have discovered

—

Yeadon Local Board v. Yeadon Water-

works, 41 Chancery Division p. 52. In the present case it

is clear that however great may be the hardship which the

law as it stands may cause we cannot say that the Ordi-

nance is unworkable, and for that reason I feel unable to

interfere. It will be competent for the appellant, if so

advised, to move the Court by way of revision ; but I was

pressed at the argument to decide the point of law, which

I have now done to the best of my ability.

The appeal is dismissed with costs.

RAMAIYA vs. SINNO.

No. 9,314, C. R., Nawalapitiya.

Present : Wood-Renton, J.

Argument : 24^^ June, 1907.

Judgment: ist July, 1907.

Cattle, acquisition ofproperty in—Vouchey—Ordinance No. 10 of 1S98,

sec. 5 (I).

The effect of sec. 5 (i) of Ordiuance No. 10 of 1898, taken in

conjunction with the old rules of 21st September, 1900, and the

later rules of 22nd September, 19U5, is to make possession of

vouchers a condition precedent to the acqusitiou of any pro-

perty in cattle.

A. St. V. Jayawardene for defendant-appellant:—The
judgment of the Commissioner is clearly wrong. The
plaintiff admittedly had no vouchers for his cattle, and

without vouchers it is not possible for him to establish hia

regular title to the cattle, which was put in issue by the par-
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Ramaiya ties. In a similar case I<ascelles, A. C.J., held that an

Sinno alleged owner of cattle could not succeed in an action to

recover cattle unless he produced vouchers. As the cattle

were purchased in Colombo, the rules regulating the trans-

fer of cattle in the Western Province will apply.

Wadsworth for plaintiff-respondent :—The Commis-

sioner has held that the defendant stole the cattle

from plaintiffs possession a few days after his purchase.

Under sec. no of the Evidence Ordinance No. 14 of

1895 possession is presumptive proof of ownership; but

such presumption does not apply when the possession has

been obtained by force or fraud. A man cannot be allowed

to take advantage of his own wrong in order to shift the

burden of proof to his opponent. Where, therefore, as in

this case, the plaintiff has been deprived of his property by

theft, he cannot be called upon to prove his title (Jadabnath

V. Sarmah, 7 W.R. 174 ; Paroy v. Debya 12, W. R. 472; Field's

Indian Evidence Act, sec. no). If plaintiffs action is dis-

missed, he will not be able to recover his cattle.

Jayawardene in reply :—Hard cases make bad law. The
law has been rightly down by Lascelles, A.C.J.; and to rule

otherwise would be to nullify the provisions of the Trans-

fer of Cattle Ordinance (No. 10 of 1898), which was intended

to prevent the traffic in stolen cattle. There is still a re-

medy open to the plaintiff: he could even now get vouchers

from the vendors and sue the defendant to recover his cattle.

This is not a possessory action. If it had been a possessory

action, different considerations would apply.

c. a. V.

Judgment.

WoodRenton, J.—It appears from the evidence in

this case that two coast bulls, which had been bought by the

respondent in Colombo, were stolen from him on the 17th

December, 1906, and were found in the possession of the

appellant two days later. Criminal proceedings for theft

and dishonest receipt of the cattle in question were insti-

tuted by the respondent against the appellant in the Police

Court ; but the learned Magistrate thought that the evid-

ence was insufficient, declined to commit, and referred
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"the respondent to his civil remedy. It was stated by the Ramaiya.

respondent in giving evidence in the Court below that he ^J^^^
had no vouchers for the stolen cattle ; and althought his

point was not taken in the Court of Requests, the whole
argument before me turned on the question as to whether
under these circumstances he was entitled to recover pos-

session of the catile even from a possessor in the position

of the appellant, with a strong moral odour of dishonesty

attaching to him. In my opinion, the present case is

governed by the decision of Acting Chief Justice Lascelles

in C. R., Colombo, No. 1,000.* After careful consideration I

-entirely agree with Mr. lyascelles that the effect of sec. 5 (i)

of Ordinance No. 10 of 1898, taken in conjunction with the

old rules of 21st September, 1900, and the later rules of

22ud September, 1905, is to make the possession of such

vouchers a condition precedent to the acquisition of any
properly in cattle. It is of course clear that the present

case is a very hard one. There can be little moral doubt

but that the appellant came by the respondent's bulls by

dishonest means. At the same time I do not think we
have any right to fritter away the salutary provisions of

the Ordinance and of the rules to which I have just refer-

red. It was contended by Mr. Wadsworth in the course of

his argument that the rules of 1905 would not apply at

least to one of the stolen bulls, since those rules only came

into operation in November, while the bull in question was

bought in the preceding July. But as the purchase and

sale took place in Colombo, the acquisition even of that bull

without vouchers would be prohibited by the rules of 21st

September, 1900, which apply to the Western Province.

The appeal must be allowed with costs.

*f/ide Don Davit v. Podi Singho [(1906) 3 Bal. 39].—Editors.
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Pei-era PERERA vs. PERERA et al.
V.

^^^*'''
No. 3,292, C. R., Pasyala.

Present: Wood-Rbnton, J.

Argument : 2'jth & 28/^ June, 1907.

Judgment : 8t/i July, 1907.

Lease, deed of—Stipulation to determine lease—Lessors right.

A deed of lease contained the following stipulation : "And I

(the lessor) have hereby reserved the power of releasing this lease

after amicably settling the amount due to the lessee, if it is found

necessary to sell this land by me, the lessor."

Held: That such a condition in a lease could not be carried

out—otherwise thai! by consent—except by appropriate judicial

prcoeedings, in the course of which it would be competent for

the lessee to set up, as against his lessor, or anyone claiming

under him, all equitable rights to compensation.

Walter Pereira, K.C., S.-G. (with him Bawa &• Savun-

dranayagani) for plaintiff-appellant.

va7iLa7igenberg for defendants-respondent.
c. a. V.

Judgment.

Wood-RenTon, J.—In my opinion this appeal mttst

fail. The plaintiff-appellant sued the defendants-respondent

to recover the sum of Rs. 70, being the value of the ground

share of a crop of paddy removed by them from a land

called Pillewa, in the village of Bataliya. The owner of this

land, Paul Abraham Appuhamy, had leased it to the ist

respondent for 5 years from i8th April, 1902 ; and the 2nd,

3rd, and 4th respondents were cultivators under the ist. The
lease contained a clause of forfeiture in default of payment

by the lessee of any of the yearly instalments, by which the

rent was made payable, and the lessor expressly reserved

to himself the power of "releasing the lease after amicably

settling the amount due to the lessee" if he desired to sell

the land. By the deed of 2nd December, 1905, Appuhamy

sold the land to the appellant free from incumbrances, and

without any reference to the ist respondent's lease At the

date of the sale the ist respondent was in arrears with the-
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payment of his rent ; but he alleges that Appuhamy, on his Perera

side, was indebted to him for the value of improvements. Perera

In view of the course that the case has taken, it is unneces-

sary for me to go into the state of accounts between the

parties. On 4th December, 1905, Appuhamy wrote to the

ist respondent intimating to him that he had sold the land

"and the remaining term of the lease" to the appellant,

and requesting him to pay the rent to the appellant thence-

forward. On the following day the appellant, through his

Proctor, wrote both to the ist respondent, informing him of

the sale and requiring him to pay the rent for the then cur-

rent month, and to deliver up the premises on the 31st

December, and also to the 2nd, 3rd, and 4th respondents,

demanding by right of his purchase the ground share of

the existing paddy crop. The ist respondent, by Proctor's

letter dated 24th January, 1906, agreed to deliver up pos-

session on satisfactory proof of the appellant's title and to

pay rent to the appellant up to the date of such delivery.

The appellant has obtained possession of the land.

The paddy crop has, however, been reaped by the ist res-

pondent. The appellant admits the claim of the 2nd, 3rd,

and 4th respondents to the cultivators' share, and he sues

only for the ground share, which has been assessed by

the Police Vidane of Bataliya and three minor headmen at

Rs. 70. The Commissioner of Requests has dismissed the

appellant's action substantially on the ground that the ist

respondent's lease was still in force at the date of the sale

and that therefore the appellant had no right to the

ground share of the crop, which appears from the evidence

to have been sown about the Sinhalese New Year, 1905,

and to have been nearly ripe in the following December. In

effect I think that the decision is sound, although I propose

to state my own view of the law and the facts in somewhat

different terms. By his deed of sale the appellant acquired

the rights of his vendor, and nothing more. On 2nd De-

cember, 1905, the rent due by the ist respondent was in

arrear. It was therefore open to Appuhamy, at that date,

if he had thonght proper to have taken proceedings against

the respondent in virtue of the forfeiture clause, for the

cancellation of the lease. It was open to him also to sell

the land demised ; but under the lease he had no power as



42 THE APPEAL COURT RRPORTS.

Perem between himself and the ist respondent to execiite any

Ferera ^^^^ <^^ ^^^^ which had the effect of cancelling the lease,

unless and until the amount, if any, due by him to the

lessee had been settled. If it could be settled amicably,

good and well. There is no law to prevent a lessee from

surrendering the lease. If not, it would have to be settled

judicially in an action for cancellation, Appuhamy avail-

ed himself of neither of the courses which I have indicated.

He took no proceedings under the forfeiture clause. He

made no proposal for a settlement of accounts. On the

contrary, in his letter of 5th December, 1905, he tells

the ist respondent that he has sold the land and the resi-

due of the lease and calls upon him to attorn to the appel-

lant. It follows that at the date of the sale the ist respond-

ent was entitled as against Appuhamy to the ground

share of the growing crop, and that the appellant can

-Stand in no better position than his vendor. It is true that

the 1st respondent must be taken to have by his letter of

24th January, 1906, attorned tenant to the appellant

until the delivery up of possession of the subject of the

le^se. But attornment affects the landlord as well as the

tenant. It involves, so long as the relationship lasts, an ac-

ceptance by the former of the rights of the latter under the

lease ; and in the present case one of those rights as I have

shown was the right to the ground share of the paddy crop

now in dispute. An attempt was made at the trial to prove

that the appellant had been in possession of the crop by

his watchers since the beginning of January, 1906. The

learned Commissioner of Requests did not accept the

evidence adduced by the appellant on this point; and I see

np indication on the face of the record of any intention on

the part of the ist respondent, while surrendering the residue of

his term, to abandon his rights as an out-going tenant. The

appellant, if so advised, may sue the ist respondent for th^

recovery of any rent due to his vendor, and in such an action

the question of compensation for improvements can be con-

sidered. But it is the clear right of the ist resppndent,

and even more clearly the right of the other respondents,

who are sued merely for the part that they played in reap-

ing the crop, to have the action dismissed, and I dismiss it

accordingly with all costs here and below.
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I desire to add that in my opinion such a condition in Perera

a lease as existed in the present case could not be carried p^^a
out—otherwise than by consent—except by appropriate

Judicial proceedings, in the course of which it would be
competent for the lessee to set up, as against his lessor, or

anyone claiming under him, all equitable rights to com-
pensation. I think that this view is supported both by
English and Roman Dutch I<aw. And as the question was
argued before me in the present case, and has frequently

been touched upon in other cases, I propose to deal with it

here. Th,e Court of Equity in England was from an early

period accustomed to grant relief against the payment of

the whole penalty on money bonds ; and the statutes 4 and 5

Ann. c. 16 sees. 12 & 13, and 8 & 9, Will. iii. c. 11 conferred

a similar jurisdiction on the Courts of ly^w. In the course of

time this equitable jurisdiction was extended to forfeiture

clauses in leases for non-payment of rent. This extension

proceeded on the theory tbat the forfeiture clause—like the

penalty in the bond^w^s only a security for the recovery

of money. The statute 4 Geo. 2 c. 28 recognised this

Jurisdiction, but limited (sec. 3) the time withiti which the

lessee in default might claim relief. An attempt was at one

time made to extend the jurisdiction in equity to relief

against forfeiture for non-payrtient of rent t,o breaches of

other conditions in leases, e.g., covenant to insure. But this

was effectually .checked by the decision of I<ord Eldon

in Hill V. Barclay (181 1) 18 Ves. 56 and C. F. ; Bowser v.

Colbey (1841) i Hare 969 ; and Barow v. Isaacs & Son (1891)

I Q. B. 417, Later on the Lejgislature interposed, atjd

first th,e Court of Equity (22 & 23 Victoria c. 35, sees.

.4—9) and afterwards Courts of Law (23 & 24 Victoria c. 126)

were unable to grant relief against breaches of covenants

to insure if (a) no damage had resulted from the default,

(J>) the default was due to accident or mistake, or, in any

event, not to gross negligence on the part of the lessee, and

(c) there was an adequate insurance on foot at the time of

the application to the Court. The Conveyancing Acts 1881

and 1892 have completed the work of the Legislature in

develoj)ing this branch of the Law—the former requiring

(sec. 14) a lessor before re-entry for breach of condition

(other than non-payment of rent) to notify the breach to
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Perera tjje lessee and call upon him to remedy it : the latter con-

Perera ferring (sec. 4) on sub-lessees an independent right to

relief [<7ny/ v. Bonsall (1904) i K. B. 601] for breach of any
of the conditions in the head lease. Non-payment of rent

is still dealt with by the Court in the exercise of its old

equitable jurisdiction, and relief has been granted to a lessee

even where—as in the case before me in the present appeal

—the lessor had regained peaceable possession without the

assistance ofany Court of Law. From the foregoing survey

will be seen that, in England, both the Courts and the Legis-

lature have been working steadily together (the Legislature

stepping in where the arm of equity or of law was shortened)

to prevent the forfeiture of leases for breach of condition.

The same spirit is to be found in Roman Dutch Law.
Voet (19, tit. 2, sec. 18) expressly declares that the tenants of

rural and urban tenements are not to be ejected without

judicial authority, and that the question of ejectment or

damages is one that should be left entirely to the discre-

tion of a careful and circumspect judge.

The necessity for judicial authority for cancellation of

a lease results from the decision in Silva v. Dasanayake

(1898)3 N. L. R. 248; relief against forfeiture even for a

careless omission to perform a covenant has been granted

in Perera v. Thalif (igo/^) 8 N. L. R. 118; and c.f. Amarasinghe

V. Sagoe (1902) 2 Bro. 397 ; D. C, Kurunegalle, 3,704 (1877)

Ram. (1877) 234 : Siribohamy v. Rattaranhamy (ligo—91) i

C. L. R. 36 ; while the rights of lessees to compensation for

improvements have been affirmed in a series of decisions

of which the latest is Mudiyanse v. Sellandyar (1907)

A. C. R. 174—a case in which the right was upheld even,

against third parties.
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VAITTY vs. JACCOVA ei al. Vaitiy

V.

No. 11,518, C. R., BaTTICALOA. Jaccova

Present: Wood-Renton, J.

21st June, 1907.

Deed—Deed ofdonation— Will.

Where a duly executed iustrument contained :—"... .1 tlie

undersigned Jusai Sautia, for and in consideration of the love

and affection I have in (sic) my sister Jusai Elizabeth

....till now and ever since, the separation of my wife. .. .from

me about 25 years ago until now lor having kindly treated me
and with the greatest care prepared and supplied my food and
in consideration of having procured medical aid and attended on
me during the terms of my illness and as I have every hope that

she will treat me in the like manner hereafter, I have executed

(this) deed of donation "

"This property shall be possessed by me during the life-

time.... and after my death the same shall be taken charge of

by the said Elizabeth as her donated property. .. .and reserv-

ing to myself the right if I wish to revoke the deed and appro-

priate the property to myself, I executed this deed of donation."

Held: That the instrument could only take effect as a

will.

Bawa for defendant-appellant.

vanLangenberg for plaintifif- respondent.

Judgment.

Wood-Renton, J.—In this case I have come to the

conclusion that Mr. Bawa's argument on behalf of the

appellants should prevail. The only question I have to

decide is, \A'hether the instrument under which Jusai Eliza-

beth claims title to convey the property in dispute should

be regarded as a will. It serves no useful purpose in cases

of this kind to go through a bead-roll of authorities in

order to compare the facts with the terms of the instrument

which I have here to construe. I propose, therefore,

simply to state only the principle which has to be applied

in the decision of cases of this description. It has been laid

down in Williams on Executors, vol. i, p. 82 (loth Ed.) in

language which has repeatedly been accepted by the

English Courts as correct [see case Miller v Fodeti {i8(j6)
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Vaitty 15 Probate Division p. 105 ; and In re Baxter (1903) Probate

Jaccova P- 12]. "It is undoubted law," sa3's Williams, "that what-

ever may be the form of a duly executed instrument, and,

notwithstanding that it may be in the form of a settlement

or deed of gift, or a bond, if the person executing it intends

that it shall not take effect until after his death, and it is

dependent on his death for its vigour and effect, it is testa-

mentar) ." I proceed to apply this principle to the facts of

the present case. It is quite clear that the instrument in

question is in form a deed of donation, and not a will. It

describes itself as a donation. It commences with the

familiar words "Know all men," etc. It recites as its con-

sideration the past and prospective services on the part of

the donee. It sets out in the body of the instrument the

full value of property conveyed ; and the stamp which the

duplicate bears seems to correspond to that which would

be required under the Stamp Act in the case of a deed 01

donation of property of that value. In dealing with this

case I have given full weight to all these elements, and I am
setting them out in my judgment as strongly as I can. At

the same time I think there are decisive circumstances on

the other side. It is clear to me, to quote the language of

Williams, that this instrument does depend "for its vigour

and effect" on the death of the donor. It is quite true

that he reserves to himself the possession and produce ot

the property conveyed during his lifetime; but I am
unable to see that Jusai Elizabeth took any interest in it

whatever so long as the donor was alive. He expressly

reserves to himself the right to revoke the instrument at

any time ; and I think it results clearly from the terms ot

the document as a whole that both the corpus of the

property and its immediate enjoyment were at his absolute

disposal.

Under these circumstances the instrument can only

take effect as a will, and the present appeal must be

allowed with costs.
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SILVA vs. SILVA. Stlm
V.

No. 17,764, D. C, Kandy.

Present: Hutchinson, C.J., Wood-Renton, J., &
Grenier, A.J.

Argument : 13/^ & \a^th March, 1907.

Judgment : \st July, 1907.

Administration—Powers of executors and administrators—Right of
heirs—Title to property of intestate—Validity ofconveyance by heirs—English and Roman Dutch Law—Civil Procedure Code, sec. 547.

The introduction of the English Law relating to executors
and administrators did not affect, much less destroy, the dis-

tinctive character, status, and rights of the heir as the term is

understood both in the Roman Law and the Roman Dutch Law.

On the death of a person his estate, in the absence of a will,

passes at once by operation of law to his heirs, and the dominium
rests in them.

A conveyance by the heir or devisee of his share of the im-
moveable property of the deceased is not void. The personal

representative still retains the power to sell it (with the special

authority of the Court if the provisions of the grant of adminis-

tration so require) for the purposes of the administration ; but his

non-concurrence in the conveyance does not otherwise affect its

validity.

A deed of ratification granted to a purchaser of property

from a minor by the minor himself after he comes of age is in

effect a conveyance.

In this case one Don Lewis de Silva died intestate on

the 12th August, 1903, leaving as his heirs his brother, the

ist defendant, and his nephew, Mendis Appu. Letters of

administration to his estate was granted to the ist defend-

ant. On the 6th February, 1906, the accounts of the estate

were judicicusly settled and Mendis Appu was declared

entitled to half the estate. Mendis Appu, by deeds dated

24th March, 1905, and 25th January, 1906, sold and trans-

ferred to plaintiff for valuable consideration his half share.

Then, on the 5th April, 1906, after the judicial settlement,

Mendis Appu again sold the same share to the ist defend-

ant. The ist defendant mortgaged the property to the 2nd

defendant. Plaintifif brought the present action for de-

claration of title to the said prope.rty, and prayed that the

Silva
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Silva defendants be ejected therefrom. There was no evidence

Silva ^^^ "'^ either side, and the main question was whether the

conveyance by Mendis Appu to the plaintiff was valid

without the assent or concurrence of the administrator.

The learned District Judge (Mr. J. H. Templer) held that

the conveyance was valid, and gave judgment for plaintiff.

The defendant appealed.

H. A. Jayawardene for appellants.

va7iLangenberg for respondent.

c. a. V.

Judgment.

Hutchinson, C. J.—The plaintiff claims an undivided
half of immovable property which formerly belonged to

Don Lewis de Silva.

De Silva died intestate in 1903, leaving as his heirs his

brother (ist defendant) and his nephew, Mendis Appu; and
letters of administration to his estate was granted to the

ist defendant.

On March 24, 1905, Mendis Appu, whilst still a minor,

purported to sell and, by deed of that dale, to convey his

one-half of the property to plaintiff. This deed was re-

gistered on the 25th March, 1905.

On the 25th January, 1906, Mendis Appu, by deed of

this date, after reciting this former deed and that he had

since attained his majority and wished to confirm the sale,

declared that "I hereby ratify and confirm the Deed No.

7,786, dated 24th March, 1905, and the sale and conveyance

thereby effected ; and I do hereby declare that I have sold,

assigned and transferred the lands therein mentioned, viz.

to G. M. N. de Silva and that I have no

further right or interest therein." This deed was regis-

tered on the 9th April, 1906.

On the 6th February, 1906, the District Court of Kandy

made an order in the testamentary action that the ad-

ministrator "render his account on the footing that he and

Mendis Appu are the heirs of the deceased and are each

entitled to a half share of the deceased's estate".

On the 5th April, 1906, Mendis Appu sold, and by deed

of that date conveyed to the ist defendant the same share
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which he previouslj' sold to the plaintiff; and on the same Silva

day the ist defendant mortgaged it to the 2nd defendant, silva
This conveyance to the ist defendant was registered on the

loth of the same month.

The defendants claimed under the deed of the 5th

April, 1906, and contended that the first conveyance to the

plaintiff was void, because Mendis Appu was then a minor,

and that the deed of ratification was void because a void

conveyance cannot be ratified, and that moreover both the

deeds on which the plaintiff relied would have been in-

effectual, even if Mendis Appu had been of full age at the

date of the first of them, because no conveyance from the

administrator had been obtained.

The District Judge heard and decided the above points

without any evidence except that of the documents. He
held : (i) That the defendants were not estopped by sec.

115 of the Evidence Code from setting up the above de-

fence ; (2) that the deed of the 24th March, 1905, was void,

and, therefore, could not be ratified
; (3) that the deed of

-the 25th January, 1906, amounted to a conveyance; (4) that

a conveyance by the administrator was not necessary. On
these rulings he gave judgment for the plaintiff, and the

'defendants now appeal against that judgment.

No question of fraud on the part of the defendants was

raised at the trial ; and, therefore, although the first con-

veyance to the plaintiff was registered a year before the ist

defendant's purchase—and it seemed unlikely that the de-

fendants were ignorant of the plaintiff's purchase—we must

assume that the defendants paid their money in good

faith and that this is a contest as to which of two innocent

persons must suffer for the fraud of Mendis Appu, By the

deed of 25th January, 1906, Mendis Appu says in effect

:

"The former deed was ineffectual because I was then a

minor: I want to confirm it, and I accordingly declare

that I have sold and conveyed the property to de Silva."

In my opinion the District Judge was right in holding

that it was in effect a conveyance.

The objection that it was ineffectual because the ad-

-ministrator did not concur in it is founded on a dictum of

3onser, C, J., in 5 N. L. R, 15, in which he repeats what he
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Silva ]jafi said in a previous case a few days before : "It seems to-

sJiva tne that if a person desires to prove title to property and

finds it necessary to deduce title to that property, either

from or through a former owner who died intestate, he must

prove one of two things,—either that administration has

been taken out to the intestate and that the administrator

has conveyed the intestate's estate to him or to his prede-

cessor in title, or that the intestate's estate was of less value

than Rs. i,ooo, so that administration was unnecessary."

A grant of administration empowers the administrator

according'to the common form "to administer and faithfully

dispose of the property and estate, rights, and credits of the

deceased". By sec. 540 of the Civil Procedure Code : "The
power of administration which is conveyed h'^ the

issue of a grant of administration extends to every portion of

the deceased person's property, movable and immovable,

and endures for the life of the administrator or until

the whole of the property' is administered." Does that mean
that when the administrator has discharged all the debts and

liabilities, and has handed over to the heirs or allowed them

to take over the movables, and has filed his accounts and

obtained a judicial settlement of them, there is still some-

thing else for him to do, viz., that the movables are still

vested in him and he must convey them to the heirs ?

I do not find any enactment vesting the immovables in

the executor or administrator. Sec. 547 of the Civil Pro-

cedure Code enacts that no action shall be maintainable for

the recovery of any property belonging to the estate of the

deceased (where the estate amounts to Rs. 1,000) unless

grant of probate or letters of administration duly stamped

shall have first been issued to some person as executor

or administrator, and that, if any such property is trans-

ferred without probate or administration being first taken

out, the transferor and transferee shall be liable to a fine

and to pay the costs of the stamps which ought to have

been aflSxed to the probate or letters of administration.

There is nothing to vest the property in the executor or

administrator, and in fact it has been held by the Full Court

in DeKroes v. DonJohannes, 9 N. L. R. 7, followingan earlier

case, that no assent on the part of the executor is required!
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to pass to the devisee the immovable property specifically Silva

devised by the will. ^^^
We are asked to hold, not merely that an alienation by

the heir without the administrator's concurrence does not

deprive the administrator of his power to resort to the

alienated property, if necessary, for the purposes of ad-

ministration, but that the alienation is absolutely void.

The dictum of Bonser, C. J., to this effect was quite un-

necessary for the decision of either the rase in 5 N. L. R.

or the Kandy case there referred to : in the latter case

Ivawrie, J., founded his judgment on the short point (which

had not been taken in the Court below) that the case was

one within sec. 547, and that the action was not maintain-

able because no probate or administration had been taken

out ; and that was the only point in either of those two

cases.

In a case reported very shortly in Ramanathan 195

(1866) the administrator was ordered to join in a convey-

ance, because "nothing has occurred to divest the ad-

ministrator of the legal estate which is vested in him by

the letter of administration"; but it does not appear what

the property was, and no reasons are given. In Ramana-

than 273 (1867) the Supreme Court said, that since the

charter of 1833, which gave power to District Courts to

appoint administrators and grant probates, the law of

executors and administrators is the English Law. And

the Judicial Committee of the Privy Council in the judg-

ment reported in Moore^s P, C, 8 N. S. 90 (1871) p. 122

said : "It is stated in the judgment in Ceylon (and the

form of the probate and all the proceedings in this case

with which they have been furnished show their lordships

that it is- correctly stated) that an executor in Ceylon has

the same power as an English executor, with the addition

that it extends over all real estate, just as in England it

extends over chattels personal." In vanderStraateu 273

(Full Court 1871) the Court said, that the lands of a deceas-

ed person "pass to his representatives in the same manner

as his personal property"; but that "we- wish not to be

understood as implying any intention to break in upon the

long established course of law here, according to which

our courts have given validity to conveyances made by the
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Silva heirs and widows of intestates although there has been no

Silva grant of administration". And in that action, which was
brought by a purchaser from an heir of an undivided share

for declaration of title to and possession of the purchased

share, one of the defendants being the administrator, the

Court, finding that all the debts had been paid, gave judg-

ment for the plaintiflf.

In Fernattdo v. Perera, 8 S. C. C. 54 [Full Court (1887)]
the heirs of an intestate had sold and conveyed to A a part

of the intestate's land and with the proceeds of sale paid

off mortgages on the land. Afterwards the plaintiff took

out administration and sued A in ejectment for recovery of

the land. The majority of the Court held that the convey-
ance passed the land to A.

In P. Chtttiar v. C. Pandary, 8 S. C. C. 205 [Full

Court (1889)] it was held that a purchaser from the heir took

title, subject to be avoided by the legal representative. In

Tikiri Menika v. Tikiri Menika 9 S. C. C. 63 (1890) the plain-

tiff, claiming to be one of the heirs of an intestate, sued the

coheirs for declaration of his title : the defendants disputed

the plaintiff's legitimacy. Burnside, C. J., and Dias, J.,

held that the plaintiff could sue without taking out ad-

ministration, as the judgment dealt only with the title and

made no order for possession, and did not conflict with

administrator's right to deal with the property.

In Tikiri Banda v. Ratwatte, 3 C. L. R. 70 (1894) the

intestate died in 1883 ; administration was taken out in

1884; and the heir sold in 1886; then the administrator

sold, but not for the purpose of the administration. I,awrie

and Withers, JJ., held that the purchaser from the heir

was entitled. In De Kroes v. Don Johannes, 9 N. I/. R. 7

[Full Court (1895)] the plaintiffs sued in ejectment. The
Court found that under the will of W. M. de Kroes the

property was vested in his son G., and had to be divided

after G.'s death among 6 children. G. having died his

widow and children brought this action. The Court fol-

lowing Cassim v. Marikar, i S. C. R. 180, held that the

devise being specific the concurrence of G.'s executor was

not necessary. There are several cases (4 N. I,, R. 201, 7

N. L. R. 299, 8 N. I,. R. 223) deciding that since sec. 547
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-of the Civil Procedure Code the Court ought for the pro- Silva

tection of the revenue to insist on administration being ^-j
taken out notwithstanding any admissions by the parties

as to the value of the estate : but these cases do not seem to

have any bearing on the present question.

It appears, therefore, that since the Charter of 1833 the

executor or administrator in Ceylon has the same power as

regards the immovables as an English personal representa-

tive had at that date as regards chattels. And under the

English Law a conveyance by the personal representative

was not essential, but only his assent, to the validity of a

conveyance of chattels, including chattels real, by the next

of kin or devisee.

And in my judgment the cases which I have quoted

-establish that a conveyance by the heir or devisee of his

share of the immovable property of the deceased is not void.

The personal representative still retains power to sell it

(with the special authority of the Court if the terms of the

grant of the administration so require) for the purposes of

the administration, but his non-concurrence in the convey-

ance does not otherwise affect its validity. I see that by

sec. 79 of the new Registration Ordinance 5 of 1907 on the

death of a registered owner his legal representative "shall

be registered as the owner". What the eflfect of this enact-

ment may be on the law as laid down in De Kroes v. Don

Johannes and the other cases above quoted I need not now

consider. In my judgment this appeal should be dismissed

with costs.

Wood-Renron, J.—I concur. Mr. vanLangenberg's

•clear and able argument has convinced me reluctantly that

the dictum of Bonser, C. J., in Fernando v. Dochchi (1901) 5

N. L. R. 15, to which my Lord the Chief Justice and

Grenier, J., have referred is not good law. On grounds of

policy I would have adopted it if I could. I have been

unable to find any direct English authority on the point.

But the view that we are now taking appears to me to de-

rive some support by way of analogy from the arguments

and the judgment in the recent case of Kemp v. Inland

Revenue Commissioners (1905) i K.. B. 581.
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Silva
V,

Silva

Grenier, J.—The two main questions argued before-

us on this appeal were (i) whether it was competent in

law for heirs to alienate immovable property without

assent or concurrence of the administrator, and (2) whethei^

such an alienation was absolutely void. In determining

these two questions it is necessary to bear in mind pro-

minently that there is no distinction observed in Ceylon

between movable and immovable property in the adminis-

tration of a testate or intestate estate, and executors and

administrators are entitled to deal with either kind of

property in due course of administration. The introduc-

tion of the English Law relating to executors and adminis-

trators did not, in my opinion, as submitted by Mr.

vanLan genberg for respondent, effect, much less destroy,,

the distinctive character, status, and rights of the heir as

the term is understood both in the Roman Law and the

Roman Dutch Law. Administration as known to English

Law formed no part of the jurisprudence either of the

Roman Law, or its later development the Roman Dutch,

Law, at any stage. The most that can be said is, that an

executor under the English Law corresponds to the heirs,

designaius, or ttstamentarius in the Civil Law as to the

goods, debts, chattels of the testator. The heir, however,,

by underteking administration made himself personally

liable for the debts of the deceased's estate. This liability

he was afterwards allowed to avoid by means of the benefit

of Inventory and the act of Deliberation. The benefit of

Inventory and the act of Deliberation, I need hardly say,,

have no place now in our Law. In applying, therefore,,

the English Law of administration we must, in the absence-

of special legislation as there is in South Africa, take into

account certain conditions relating to the common law

riohts of the heirs of an intestate, more especially those

rights which accrue by succession and inheritance. On,

the death of a person his estate, in the absence of a will,

passes at once by operation of law to his heirs, and the

dominium vests in them. Once it so vests, they cannot be

divested of it except by the several well-known modes re-

cognised by law.

Such being the possession of the heirs, the point which

next arises for determination is, what relation an ad^
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ministrator bears to Ihem when such a person is ap- Silva

pointed by the Court. It is clear that the title cannot
be in both the administrator and the heirs at one and the

same time. Indeed, this is rendered impossible by the title

having passed already to the heirs on the death of the

intestate. An administrator is invariably appointed some
time after the death of the intestate ; and if by the mere fact

of his appointment the title passes to him, then it means
that the heirs have been divested of it in a manner \rhich

is not recognised or supported by any rule of positive laws

relating to the transfer of immovable property. Besides,

in strict law it is impossible to conceive a state of things

by which title to immovable property is temporarily sus-

pended, or is vested in no one, for that is what will in-

evitably result if the heirs do not become vested with the

title of their intestate immediately on Ws death, and there

is an interval of time, long or short, between that event

and the appointment of an administrator.

Clearly a grant of administration, viewed by itself, is

not a conveyance or assignment by Court to the adminis-

trator of the title of the intestate. The very terms of a

grant negatives such a contention.

Now, there is express provision in the Civil Pro-

cedure Code, sees. 331 to 333, which enables the Court,

in cases where the decree is for the execution of a con-

veyance and the judgment-debtor neglects or refuses to

comply with the decree, to execute and pass a conveyance

to the judgment-creditor in the form prescribed by sec 333

;

such a conveyance has the same legal effect as one exe-

cuted by the party ordered to execute the same, although

not attested by and executed before a notary public.

A practice, not liniform perhaps as to details only, has,

in consequence ofthe anomalous position which an adminis-

trator occupies as regards the immovable property of his

intestate, grown up in our Courts, and which I think may

correctly be described now as inveterate, by which the

C^urt when it has ordered the sale of immovable pro-

perty belonging to an intestate estate permits, and some-

times expressly orders, the administrator to execute the

necessary conveyances.

V.

Silz/a
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Silva These orders are really in effect decrees of Court, and

Silva ^'^^ bound to be carried out. lu a generality of cases, if

not in all, there is attached to the conveyance by the ad-

ministrator the order of Court authorising the sale, obvi-

ously in order to prevent any future question as to the

power of the administrator to sell.

Apart from this practice, however, the Court has un-

doubtedly the power to require an administrator, or even an

auctioneer duly appointed by it, to convey; and the very

terms of the conveyance executed on all such occasions

sufficiently indicate the source from which the authority to

convey is derived. At the same time, iu the case of all such

conveyances the requirements ot the law in regard to

notarial attestation of all instruments affecting land or

other immovable property are strictly complied with.

It is a fallacy, therefore, to suppose, as urged by res-

pondent's Counsel, that an administrator obtains an abso-

lute title to the estate of his intestate. What happens is,

that, on letters of administration being granted to him by

the Court, he is entrusted and charged with the estate of

the deceased for purposes connected with the proper ad-

ministration and settlement of it : the persona of the deceas-

ed is, by a legal fiction, continued in him until, under the

provisions of chap. 54 of the Civil Procedure Code, the estate

is finally settled by the Court, or a distribution of the same
is made amongst the heirs.

An administrator, as the term is understood in the Eng-
lish l,aw, cannot deal with any part of his intestate's pro-

perty as if it were his own absolute property, or, to use the

language of the Koman Dutch I,aw, as if he had the domi-

?iium or th.& plena proprietus, the right ot full and complete

ownership. He cannot sell, mortgage, or iu any way alie-

nate except for the payment of debts ; and when he does so

he has almost invariably, according to the practice which

has obtained amongst us for considerably over half a.

century, to obtain the permission of the Court. The uecesr

sity for this permission is accentuated by the language

employed in grants of administration; and in my own ex-

perience, which now covers a period of nearly one-third of

a century, an administrator, as a rule, seeks the permissioa
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t)f the Court before dealing with immovable property, al- Stlva
though, perhaps, in some instances, the grant may be <,^-

absolute and unfettered.

There is a very old definition in English I^aw of the
term administrator which is very suggestive of his powers
and duties, viz.

: "He that hath the goods of a man dying
inte.state committed to his charge by the Ordinary for
which he is accountable when thereto required."

It goes without saying that the rights, powers, and duties
•of executors and administrators are in many re,spects

similar. Originally the Ordinary was bound to pay the
debts of the intestate, so far as his goods would permit, as

executors were bound in the course of a will. In order to

prevent the continued abuse of the power which the

Ordinary had over the residue in his hands, Stat. 31 K4 On
J^.D. 1357 was enacted, which provided that, in case of in-

4;estacy, the Ordinary shall depute the nearest and most
lawful friend of the deceased to administer his goods; and
-administrators were placed on the same footing with regard

to suits and to accounting as executors. The next and
most lawful friend was interpreted to mean the next of

blood who was under no legal disabilities. The Stat. 21

H8 C5 enlarged the power of the Ecclesiastical Judge, and
,permitted him to grant administration either to the widow
or the next of kin or to both of them at his discretion.

Under our law the widow of the intestate is, as a rule, pre-

ferred to all others.

There is nothing in the English lyaw to support the

•contention for the appellant that the assent of the executors

is required to pass immovable property specifically devised
;

nor does that law require the assent of the executor to pass

title to chattels real and personal, such as leases for years,

rent due, corn growing and cut, grass cut and severed, etc.;

cattle, money, plate, household goods, etc. Certainly no

assent in the shape of a conveyance is necessary. But

when lauds are devised to executors to be sold for payment

of the testator's debts, and they are sold for this purpose,

the executor has then to execute a conveyance in favour of

the purchaser for obvious reasons. An administrator in

Ceylon deals with immovable property as well as movable
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Silva property ; and applying the English Law it seems clear that

Siivii no conveyance from an administrator is necessary -to pas&
title to the heirs, for that has been already passed by opera-

tion of law.

Thus far I have stated certain propositions which, in

my humble opinion, areheyond controversy, as they appear

to me to be supported both by the common law as far as

the legal position of heirs is concerned, and by the English

Law in relation to the powers and duties of administrators

and executors. The point of practice I have referred to

must be regarded as the inevitable resultant of the intro-

duction of a system of mixed law and procedure into a

system which was ill adapted to receive it in its entirety,

much less to assimilate it, for the'simple reason that in Eng-

lish Law an administrator only deals witn the personal

estate of the intestate, and the necessity for a conveyance

is thus obviated. The property in the goods and chattels

of the' intestate, when sold for payment of debts, passes, I

presume, by delivery. The immovable property in case

of intestacy is governed by the law of primo-geniture, and:

therefore never fails to be administered.

It may be safely asserted that there is no legislative

enactment in Ceylon which vests immovable property in

an administrator in the sense that he is the absolute owfier

of it, and is at liberty to deal with it in any way he pleases.

Mr. Jayawardene, in the course of his argument, referred us

to sec. 547 of the Civil Procedure Code' in support of the

position he took up on this part of the case. That section

was primarily intended for the protection of the revenue,

as it had been long the practice for large estates to be un-

administered, and for heirs to convey their interests with-

out reference to the debts and liabilities of their ancestors.

I would read the section as recognising the existence of a

right in (certain ipersons, presumably the heirs, to transfer

immovable property belonging to an intestate; and the

section was intended to prevent the exercise of the right

without probate or administration having been first taken

out. The word first connotes that if administration or

probate has been takfen out transfers may be efifected.

Now, it is clear that the words "grant of probate or lettefs
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V.

Silva

of administration to some person as executor or adminis- Silva

trator" can only mean, taking them with the context, an act

of the court by which it gives certain persons certain powers
with reference to a testate or intestate estate. The section

cannot possibly be taken to mean as enacting that the im-

movable property vests in some particular person, nor

can it be said with any reason that the mere grant of pro-

bate or letters of administration has this effect. There are

absolutely no words of vesting anywhere in the whole of

the section, and I have no hesitation in holding against

the appellant's Counsel on this point.

We are thus reduced to a consideration of the effect of

some decisions of this Court bearing on the two questions

I have stated. But before I deal with them I should like

to point out this. In cases where an estate is under the

value of Rs. i,ooo, and administration is not compulsory,

the heirs can deal with it by transfer or assignment, and

the title that they pass is recognised by our law as a good

title. In such case it is manifest that the rule of our com-

mon law regulating intestate succession applies, and on

the death of the intestate the heirs by operation of law

become vested at once with his title. Now, it can hardly

be said that the mere grant of probate or letters of adminis-

tration results directly in divesting the heirs of their title

simply because their intestate has left an estate of the value

of Rs. r,ooo and upwards. If in the one case the heir^ are

not divested of their title, with equal reason may it be

asserted, in the absence of any express provision of the law

vesting the title in the administrator, that in the other case

too the same rule of law applies.

The argument that was founded on this aspect of the

case appeared to be irrefutable.

The law surely did not intend to make a distinction

between the two cases, but only required, in the interests

of the revenue, that large estates should not go unadminis-

tered, because that would mean loss of stamp duty on pro-

bate and letters of administration.

I am confirmed in this view by the terms of sec. 547 of

the Civil Procedure Code, which enacts that where property

is transferred without probate or administration being first
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taken out to estates amounting to Rs. 1,000 the transferor

and transferee shall be liable to a fine and to pay the cost

of the stamps which ought to have been affixed to the pro-

bate or letters of administration.

As regards local decisions, the case of De Kroes v. Don
Johannes, 9 N, Iv. R. p. 7, which was heard before the Full

Court, of which I was a member, is in point. The Court

held there that the devise being specific the assent of the

executor was not necessary to vest title in the devisee.

The Full Court followed in this respect the decision of

another Full Court in the case of Cassim v. Marikar, i S. C. R.

p. 180; and there is therefore undoubted authority in sup-

port of the position which the respondent has taken up on

this appeal. In Cassim v. Marikar Buruside, C. J.,^was of

opinion that the case was on&primce impressionis, and there-

fore dealt with it on principle rather than on any decided

authority. He held, following apparently some previous

rulings, to which no specific reference is made, that on the

death of an intestate his immovable property passes to his

administrator, and that in case of testacy immovable pro-

perty, the title to which is not derived or specially appro-

priated by the will, passes to the executor as against the

heirs ; but as regards immovable property specially devised

the title to it passes to the devisiee, biit subject to the right

of the executor to deal with it in the covirse of administra-

tion. I cannot gather, either from the judgment of

Burnside, C. J., or Withers, J., what precisely were their

views in regard to the nature or extent of the estate or title

of the executor aqd administrator. But, in the resijlt,

Withers, J., held that no assent of the Ceylon executor or ad-
ministrator is necessary to pass title to the heirs appointed

in the will, because they have this title on the death of the

testator or intestate, subject to the suspension of enjoyment,

pending administration. He seemed to have thought,

however, that the executor had a limited estate or title

which could be extracted out of the inheritance and given
by operation of law to him. If he meant by this that the
executor or administrator when he entered into possession
of the testate's or intestate's estate under the grant of pro-
bate or letters of administration had full and complete
control over it for purposes of administration, I am quite
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in accord with him. Silva

In the case of Pasupathu Chettiar v. Cantar Pondary, 8 sUva
S. C. C, the Full Court held that although the purchaser of a

deceased person's property who takes from any other than a

legal representative takes a title which may be avoided by
the administrator in the due course of administration, yet

when a bona fide alienation had been made by the heirs and a

legal representative appointed, who after a considerable

time sought to reach the property alienated as assets neces-

sary to be applied in payment of outstanding debts, he
should make out .a prima facie case showing that it was
necessary to resort to the particular piece of property in

question.

In the case of likiri Banda v. Ratwatte, 3 C. L,. R. p. 70,

Lawrie and Withers, JJ., were of opinion that succession to

the estate of an intestate devolved immediately upon his

death, and it was competent for the heirs-at-law to alienate

the property pending the administration of the estate, and
that such alienation vested good title in the alienee, sub-

ject only to be defeated by any disposition of it by the

administrator in due course of administration.

The learned author of Laws of Ceylon, on p. 299,

vol. 2, says that it may now be accepted as settled law that

if a person desires to prove title to property deduced

through a former owner he must prove either that adminis-

tration has been taken out and that the administrator has

conveyed the intestate's estate to him or to his predecessor

in title, or that the intestate's estate was of less value than

^s. I,poo.

A close examination of the authorities cited by hipi

has not helped me to come to the same conclusion as re-

gards conveyance by administrators being the sole media

for the transmission of title.

Ip the case of Fernando v. Dochchi, 5 N. L. R. p- 157

Bpnser, C. J., without referring to any authorities laid it

down broadly tfaat title to property can only be proved in

one of the two ways just mentioned above. I can only re-

gard wbat he sidid as mere obiter, and pf uo binding effect,

li'lierp is, jipwever, %n old case reported in vanderStraaten,

p. 273, in which it was held by the Full Court, consisting of
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Creasy, C. J., and Temple and Lawson, JJ., that the im-

movable property belonging to a deceased person passed to

his representative in the same manner as his personal pro-

perty; but the Judges were careful 'to add: "We wish not

to be understood as implying any intention to break in

upon the long established course of law here according to-

which our Courts have given validity to conveyances made-

by the heirs and widows of intestates, although there has

been no grant of administration."

I apprehend that since this important pronouncement

was made by the Full Court in 1871 there has been no

change whatever in our law, either by legislative enact-

ment or by uninterrupted series of judicial decisions

establishing a contrary view. Possibly it may be advisable

to amend the law on the subject and make conveyances

from executors and administrators the only means for-

transraission of title; but'so long as the law remains un-

altered, I cannot see how it can be laid down that it is not

competent for heirs to alienate immovable property with-

out the assent or concurrence of the administrator and that

such alienations are absolutely void. I shall only refer to

one other case, 222, D. C, Galle, 6,398, loth October, 1903,

in which Layard, C, J., avoided pronouncing any opinion

as to whether the property of the intestate vested in the

administrator and a conveyance from him was necessary,

although Wendt, J., who sat with him, expressed an
opinion to that effect.

The reason given by Layard, C. J., was, that until the

point was properly raised and argued he would not decide
it. In the case now before us we have had the benefit of

an exhaustive argument, and at the conclusion of it the

learned Counsel for the appellant seemed unable to sup-

port the appeal. I would dismiss the appeal with costs.

The following' nutborities were cited at the argument :
—

In support of the nppedl :—Morfran's Di?., p. 252 ; Williams on
Executors, p. 467; Cassimv. Morikar, tS.C.R. 180; Fernando v. Perera,
8 S. C. C. 54; Feriando v. Dochcki, =; N. L. R. i.s : GuneUlekey. Silva,
5 N. L. R. 26- Gunaratne v. Hamine, 7 N. L. R. 299; Ram. (63—68)
IPS ; Loku At>pu V. Banda, 7 S. C. C. 3 ; Moysa Fernando v. Alice
Fernando, 4 N. L. R. 2or.

Cont'-a :

—

De Kroes v. DonJohannes. 9 N. L. R. 7 ; Tikiri Banda v.

Ratwatle, 3 C. L. R. 70; Ram. (77) T54; Wenrlt 83 ; In re the Estate of
A. Kappaneyiana, 7 S. C. C. 78; Thommipiille v. Nnganather. 7 S. C. C.
73: Ayen v. Vettivaloo. 7 S. C. C. 35; Tikiri Menika v. Tikiri Mentha^
9 S. C. C. 63 ; Pasupathy Chettiar v. Cantar Pandary, 8 S. C. C. 205.
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LABROOY vs. MARIKAR. Labrooy
V.

No. 2.625, M. C, Colombo. MaHkar

Present : Hutchinson, C. J.

Argument : 24M July, 1907.

Judgment : ind August, 1907.

Municipal Council— By laws—Rule], chap. 22—Rule 2, chap. 25

—

"Con-
tinued neglect afternotice"—Ordinance No. 70/1887, sees. 122, 123
& 283

—

Ordinance No. 8 0/1901, sec. 4.

A person noticed in writing by the Chairman of the Munici-
pal Council to take down a certain building, or alter it so as to

bring it into conformity with the requirements laid down in the

by-laws, and who after notice has failed or neglected to conform
thereto, is guilty of failing to take down the building and for

"continued neglect after notice" uuder rule 7 of chap. 22 of the

by-laws made under sec. 4 of Ordinance No. 8 of 1901.

By virtue of sec. 6 of Ordinance No. 8 of 1901 the by-
laws, after they have been duly published and laid before the

Legislative Council, and confirmed by the Governoi in the Exe-
cutive Council, have the force of law, and their validity cannot

be questioned, even though they may exceed the powers given

by sees. 4 and 5 of that Ordinance.

Under sec. 283 of Ordinance No. 7 of 1887 a complaint

against a person of having erected a building contrary to the

requirements of the by laws must be made within 3 months of the

commission of the offence.

The accused-appellant in this case was charged on the

I2th April, 1907, with having failed and neglected, after

notice in writing issued by the Chairman of the Municipal

Council of Colombo, under rule 7, chap. 22 of the by-laws,

aiid duly served on him on the 4th February, 1907, to take

down a certain building erected by him in contravention of

the requirements laid down in that by-law, or so to alter it

as to bring it into conformity with such requirements, an

offence punishable under rule 2, chap. 25 of the said

by-laws. The accused was tried on the 21st June, 1907,

when the Magistrate added another charge, viz., that the

accused in January, 1907, erected a dwelling house the

doors and windows of which were not such as were requir-

ed by rule 7, chap. 22 of the by-law.", and thereby com-

mitted an offence punishable under rule 2, chap. 25. The
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Labrooy accused was found guilty of both charges, and was fined on

Mar'ikar ^^^ ^^^^ charge Rs. 20 and a further sum of Rs. 35 for the

continued neglect after notice, and was fined on the second

charge Rs. 20.

A. L. R. Aserappa for accused-appellaut :—The non-

compliance with a notice of the Chairman to alter or pull

down a building is not an offence. If it is an offence, a

punishment is provided for it in sec. 7, chap. 22, viz., the

pulling down of che building, and it is not punishable under

sec. 2, chap. 25 \^Labrooy v. Haniffa (i A. C. R. p. 7)]. The
latter section only applies to cases of offences for which no
penally is specially provided. The notice is bad because it

is merely signed by the Chairman, and not sanctioned by the

Council. That part of rule 2, chap. 25, which provides for

a penalty of Rs. 10 a day for a continuing offence is ultra

vires. It is not in accordance with the provisions of sec. 4
of the Ordinance 8 of igoi, which limits the penalty under

the by-laws to Rs. 20. If it be ultra vires, then there must
be a separate charge for each offence. The second charge

by the Magistrate is stale, as not made within three

months of the commission of the offence, as required by
sec. 283 of the Ordinance No. 7 of 1887. Also cites 9 W. R.

279; Maxwell on Interpretation of Statutes, pp. 501, 513 ; 24

^. B. D. p. 703.

F. J. de Saram for complainant-respondent :—The
Chairman is the executive ofiicer of the Council, and the

notice is valid. [Sec. 47 of the principal Ordinance, and
Labrooy v. Ismail{i A. C. R. p. 38.)] Even if the sanction of

the Council is necessary, the Chairman must be presumed
to have acted with proper sanction (afe Saram v. Markar, i

Br. p. 385). The demand in the notice is a requirement

lawfully made, and non-compliance with such a requirement

is punished under sec. 2, chap. 25. The provisions of sees.

•6 and 11 of the Ordinance No. 8 of 1901 were intended to

shut out objections to the validity of by-laws after they have
been once sanctioned by the Legislative Council. Once
passed and sanctioned they have the force of law [so held

iu Labrooy v. Ismail (i A. C. R. p. 42)]. Further, the con-
tinuous offence is created .afresh day by day ; and the

penalty of Rs. 10 for each daily offence is within the
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maximum penalty enacted by (the Ordinance 8 of 1901. Labrooy
The charge clearly specifies what is the offence with which ,^ "'•.

the appellant is charged.
'^'"'"*''''

c. a. V.

Judgment.

Hutchinson, C. J.—The appellant was charged on the
i2th April, 1907, with failing or neglecting after notice in
writing issued under rule 7 of chap. 22 of the by-laws
made under sec. 4 of the Municipal Councils Ordinance 8
of i90i,iduly served on him on the 4th February, 1907, to

take down a certain building, or alter it so as to bring it

into conformity with the by-laws, thereby rendering him-
self punishabe under rule 2 of chap. 25 of the by-laws.

On the 2ist June the charge was heard, and after taking

some evidence the Magistrate added another charge, viz.,

that the defendant in January, 1907, erected a house for a

dwelling-house the doors and windows of which were not

such as are required by rule 7 of chap. 22 of the by-laws,

and thereby committed an offence under rule 2 of chap. 25.

He convicted the defendant on both charges, and fined him
on the first count Rs. 20 and a further sum of Rs. 30 for

the continued neglect after notice, and fined him Rs. 20 on

the second count.

The appellant argues that there was no power to impose

-a fine for the "continued neglect after notice", because the

by-laws, so far as they authorise the imposition of such a

fine, are ultra vires, and thei'efore void; and secondly, that

there was no power to add the second charge, because by
sec. 283 of the Municipal Councils Ordinance 7 of 1887 the

complaint must be made within 3 months next after the

commission of the offence, and this offence was alleged to

-have been committed in January, but the charge was not

made until June.

The by-laws are made under sec. 4 of the Ordinance

of 1901, which amended the Ordinance of 1887. Sec. 122

of the Ordinance of 1887 gave power to the Municipal

Council to make by-laws for various purposes; and sec.

123 provided "that no fine for any infringement of a by-law

shall exceed Rs. 20; and that in case of a continuing in-

fringement no fine shall exceed Rs. 10 for every day after

written notice from the said Council of such infringement".
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L,abrooy These sections are now replaced by sees. 4 and 5 of the-

Marikar Ordinance of 1901, sec. 4 of which enacts that the Council

may make such "by-laws as may seem necessary or ex-

pedient for the purpose of carrying out the provisions of
this Ordinance and may impose penalties for the contra-

vention thereof not exceeding a fine of Rs. 20"; and sec. 5.

enacts that the by-laws "may provide among other things

for the matters therein enumerated". There is no power

given here to make a by-law imposing any penalty ex-

cept the fine of Rs. 20. It looks as if the power to impose

an additional fine for a continuing breach was designedly

omitted.

The respondent, however, contends that by virtue of^

sec. 6 of the Ordinance of 1901 the by-laws have the force

of law, and that their validity cannot be questioned even

though they ma5'- exceed the powers given by sees. 4 and 5.

For sec. 6 enacts that no by-law shall have effect until

confirmed by the Governor in Executive Council, and that

all by-laws when so confirmed shall be published and

laid before the Legislative Council, which may within 40-

days thereafter amend or annul them, and that all by-

laws so amended, and such as are not amended, shall be

proclaimed in the Gazette, and shall come into force on

such proclamation, "and shall thereafter be as legal, valid

and effectual as if the same bad been enacted in this Ordi-

nance".

Did the legislature intend by the enactment of
sec. 6 to do away with all possibility of questioning the

validity of any by-law made or purporting to be made
under the Ordinance? If so, then a by-law which
authorised a penalty greater than or difi^erent from that

which is expressly prescribed in sec. 4—imprisonment, for

instance—or a by-law for an object not authorised by the

Ordinance, must be held valid if it purports to be made
under the Ordinance and has been confirmed and publish-

ed and laid before the Council and proclaimed in the way
prescribed by sec. 6. If that was the intention of the legis-

lature as expressed in sec. 6, we are bound by it.

If that is the true construction, then perhaps in

the same way all rules purporting to be made under any
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"Ordinance which gives power to make rules must, unless a Poot-

-contrary intention appears, be treated like Ordinances, '^'^^^^^

and cannot be questioned, although they may not be such Marikar

as the Ordinance authorises; because sec. 11 of Ordinance

8 of 1901 enacts that when published in the Gazette they

"shall have the force of law".

My own opinion is that that was not the intention of

the legislature. There is however a decision of Middleton,

J., exactly in point. He held in Labrooy v. Ismail, reported

in I de Witt & Weeresinghe's Appeal Court Reports, p. 42,

that by reason of the enactment in sec. 6 the validity of

this by-law cannot be called in question. I have not been

able to find any other decision directly in point ; but in an

English Qa.&&, histitute of Chartered Patent Agents v. Lock-

weod. Appeal Cases (1894) p. 347, three of the judges ex-

pressed an opinion (though it was not necessary for the

decision of the case), and another of the judges expressed

-a different opinion that an enactment in an English act,

substantially to the same effect as that in sec. 6 of our

Ordinance, had the effect of giving the force of law to a

by-law so that it could not be questioned by the Courts.

I will, therefore, follow the decision of Middleton, J., and

hold that this by-law cannot be impeached for being ultra

vires.

The objection to the second count is in my opinion

valid, and I set aside the conviction on that count. The

conviction and the penalties imposed on the first count are

aflfirmed.

POOTWATCHY et al. vs. MARIKAR et al.

No. 20,468, D.C, CotOMBO.

Present : Lasceli.ES, A.C.J,, & Middleton, J.

Argument : itth July, 1906.

Judgment: 13/A August, 1906.

Fidei comm\%sXiXa—Equitable conversion—Purchase at Piscal's sale

bona fide andfor value—Prescription Ordinance (No. 22 0/1871)—

Acquisition of title by prescription by minor through agency.

In an action for a declaration of plaintiffs' title to certain

shares of two houses, which originally belonged to C. S., who
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Foot- died leaving a will directing his executors to sell inter alia the said
watchy ^^^ houses for the payment of his debts, and after payment or

Marikar such debts out of the proceeds the balance should be invested in

the purchase of lands to be conveyed to his children in equal

shares subject to ay?afei commissum in favour of their respective

children, and where the executors were able to pay the debts,

by sale of some only of the lands of C. S., and the two houses

in question were accordingly not sold, the plaintiffs contended

that the effect of the provision in the will of C. S. was to impress

a.fidei commissum in favour of his grandchildren in respect of the

said houses.

Held: That there was no authority for such an extension

of the doctrine of equitable conversion.

In order to attach the conditions of a fidei commissum fhe

intention of the testator to do so must be shown with regard to

a definite and specific property.

Held, also : That a purchase at a Fiscal's sale dona fide and
for value cannot be set aside on the ground that the judgment in

execution of which the property was sold was improperly given
against the defendant.

A purchaser who buys at a Fiscal's sale under a decree of
a competent court is not bound to assure himself that the pro-

ceedings on which the judgment is based are free from error in

law or in fact.

Further: That the Prescription Ordinance does not debar a

minor from obtaining a title by prescription through agency.

There were two trial.s in this case. At the first trial'

the following issues were framed :

—

1. Is it competent for the plaintiffs in this ca.se to

prove that the debt sued on in No. 2,514 is not a debt of"

Cader Saibu's estate ?

2. In terms of any provision in Cader Saibu's will is

there a. fidei commissum impressed on the property now in

question ?

3. Has the added defendant acquired a valid title by
prescription ?

On the 29th May, 1905, the District Judge (F. R.

Dias, Esq.) delivered the following judgment :—

The plaintiffs in this action are seeking a declaration of

title in respect of a half share in two houses in the Pettah,

which admittedly belonged to one K. K. Cader Saibu in

1880.

This man died in 1888 leaving a last will, of which he
appointed one Samsudeen and Saraya Lebbe (the 3rd'
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defendant) the executors, and they obtained probate and Pdot-

ad ministered the estate. The two houses in question were ^''^f*'^
not specially! devised to anyone, but with certain others Marikat

were directed to be sold for the payment of all debts and
liabilities of the testator, and the balance of the proceeds
was to be invested in landed property in favour of the
testator's two children Mohamed Cassim and Saffa Umma
(the 2nd defendant) in equal shares, to be possessed by
them for life, and thereafter to devolve on their respective
children.

It is alleged that the debts of the estate were paid ofiF

without recourse to these two houses, and that consequently
they became vested in Mohamed Cassim and Saffa Umma,
subject to the conditions prescribed in the will in regard to
the land that wis to be bought for them out of the residue.

Mohamed Cassim died in 1893, leaving an only son
Mohamed Haniffa, who, in 1902, purported to sell and
convey his half share to the ist plaintiff, and that is the

subject of this action.

Although the executors themselves did not sell these

houses for the payment of debts, it appears however that

under a writ issued in case No. 2,514 of this Court against

them in their capacity as executors of Cader Saibu they

were sold by the Fiscal and duly convej'ed by him to the

purchaser, a Chetty named P. ly. K. R. Adinamalagey, so far

back as June, 1890.

In July, 1890, the Chetty sold the houses to the added

defendant, who claims absolute title in herself.

It is now contended on behalf of the plaintiffs that the

Fiscal's sale under the writ against the executors was a

bad sale, inasmuch as the debt for which the executors

were sued had been incurred by them upon two promissory

notes made by them after their testator's death, for which

they should have been held personally liable, and not the

estate. In other words, the Court is now called upon, in a

contest with an utter stranger, to reopen a case that had

been decided more than 15 years ago, and annul all pro-

ceedings had thereon.

The plaintiffs' Counsel referred me to the case of

MoMdem v. Fernando (8 S. C. C. 198), whefe it has been
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Pool- held that an executor cannot bind the testator's estate by
' ^_ ^ any contract which he may make, even for the benefit of

Marikar the estate, so that the decree in that old case should have

been against the executors personally, and not one to be

satisfied de bonis testatoris.

Assuming the facts to be as stated, we need not doubt

that that was the proper way in which the decree should

have been entered. But seeing that the decree had been

entered agaiiisi the executors in their representative capa-

citj', and the properties duly seized and sold aud gone into

the hands of innocent purchasers, against whom no allega-

tion of fraud or collusion is made, are we entitled in such
an action as the present to look behind that decree which
still subsists ? It seems to me that if such a thing were

possible there would be uo end to liiigation, and the title of

no man would be safe who had bought property at an exe-

cution sale against an executor or trustee. If there had
been any irregularity or error on fact or of law in any
action that ought to be shewn in that very action, aud
rectified by application to the original court which passed

the decree or by way of appeal from or review of the judg-

ment. It is not the province of a fresh action to shew ir-

regularity or error in another suit; for if that were permis-

sible the humblest court in the country might be called on
to set aside the decisions of the highest.

If the objection now raised to the proceedings in the

old case be well ifounded "it would really not advance
the plaintiffs' case, for it would not shew a ground for a
new suit, but only shew that a judgment had been obtain-

ed on insufficient allegations and evidence which would
merely be a ground for proceeding in error or appeal in

the original suit", as has been held by the Privy Council
in the Ceylon case of Gaviti v. Haddm, 8 Moore's P. C.

Reports (N. a.) p. ii8. It would appear moreover from
that decision that in Ceylon, where the courts are courts

both of law aud equity, it would not be a good objection to

say that ior monies advanced to an executor or adminis-
trator ior the purposes of the estate an action cannot be
maintaiued against him in his representative capacity or

judgment and execution had against the testator's es^le.

Apparently the attention of the judges who decided
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the case cited from 8 S. C. C. had not been called to this PCiOt-

Privy Council case. """^^^^

I find against the plaintiffs on the first issue framed, !^arikar

and dismiss their action with costs.

The plaintiff's thereupon appealed ; and in appeal the

dismissal of the action was set aside and the case remitted

fpr a new trial, when the District Judge delivered the fol-

lowing judgment.

In my order of the 29th Ma5' last I have sufficiently re-

ferred to the facts of this case. I then held that it was not

competent for the plaintiffs to seek to prove in these pro-

ceedings that the debt for which Cader Saibu's executors

were sued, and in satisfaction of which the two houses in

claim were sold by the Fiscal, was not a debt of Cader Saibu's

estate, but a personal debt of the executors. The Appeal

Court being of opinion that that ruling does not finally

dispose of the matters in issue, it has become necessary for

us to consider the other two issues framed at the first trial,

viz., whether any fidei eommissum has been impressed on

these properties by Cader Saibu's will, and whether the

added defendant has acquired a valid title by prescriptive

possession. A further issue has now been proposed by

plaintiff's Counsel, and accepted, as to whether or not the

plaintiffs are entitled to succeed by reason of the prior re-

gistration of their Deed P2 from Mohamed Haniffa.

The first and last of these issues depend entirely on
the answer to the question,—what was the interest in these

two houses which Mohamed Haniffa had under his grand-

father Cader Saibu's'will ? It will be remembered that the

testator did not devise these houses to any of his children,

as to enable any of them to claim any title under the will.

What he intended to do, and. clearly expressed in his will,

was to vest these particular, properties and five others in

his executors, as trustees, for a specific purpose, viz., to

sell them, and with their proceeds pay off his debts and

liabilities. If any balance was left over after payment of

those debts, he directed his executors to divide it into two,

and invest it in the purchase of one or more Jands for his

tv^o children Mohamed Cassim and Saffa Umma (the 2ud:

defendant), to be possessed by them, during their lives, and



72 THE APPEAL COURT REPORTS.

Poot- thereafter to pass to their respective children. The two
vaU y jjQyggg jjj claiiu were never sold by the executors, nor did

Marikar they transfer them to the testator's two children, nor do

any act by which they divested themselves of the title vest-

ed in them by the will. Mohamed Cassim died in 1893,

never having obtained any title or possession, and left an

only child Mohamed Haniffa, who attained his majority in

igoi. In April, 1902, this young man, professing to have

title under his grandfather's will, conveyed a half share of

these two houses to the ist ;plainti£f by his transfer P2,

which has been registered in July, 1903. This is the title

which the plaintiffs are now claiming as against the added

defendant, who, in addition to a title by prescription, is as-,

serting a title derived through the executors themselves.

It appears that in an action of this Court, No, C2514,,

brought by a Chetty against the two executors in their res-

pective capacity, both these houses were sold by the Fiscal

so far back as 1890, and conveyed to the purchaser, the

Chetty, by the two transfers Di and D2. These two deeds-

have never been registered. In July of the same year

the Chetty sold them to the added defendant by the deeds

marked D3 and D4, registered in November, i8go. From,

these circumstances it is perfectly clear that there can be
no competition between Mohamed Haniffa's deed, relied on

' by the plaintiffs, and those relied on by the added defend-

ant, for the simple reason that the interests involved are

not identical, nor are the grantors the same, and conse-

quently no question of prior registration can arise.

It should also be noted that neither Mohamed Cassim
nor his son Haniffa had any title to these houses under the

will ; so that the latter's conveyance P2 to the ist plaintiff

conveyed no title at all. The title always remained in the

executors until such time as they sold the properties for

the purposes named in the will. The utmost that Mohamed
Cassim or Haniffa was entitled to do was to compel the
executor to sell the lands, pay the debts, and buy fresh
lands for them in terms of the will. But that is not, and
cannot possibly be the same thing as a freehold interest in

these houses, which Haniffa professed to convey to the ist

plaintiff. On the other hand, the Fiscal's sale in execution

against the two executors under a solemii decree of Court
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liad the efifect of transferring all the right, title and interest Poot-

•of those executors, and of their testator, to the purchaser, ^"^ ^

whose rights have since July, i8go, been vested in the Marikat-

-added defendant. It has been proved conclusively, and

practically admitted by the plaintiffs, that from the Fiscal's

sale in 1890 up to the present time neither the executors,

nor Mohamed Cassim, nor Haniffa, have had a single day's

possession of the premises, wUich have been continuously

possessed and enjoyed by the added defendant. She is

still a minor, and her possession has been exercised through

her grandfather Uduma Lebbe and her own father (both

of whom are now dead) till 1824, and ever since then

through her uncle and guardian the ist defendant. These
men have been regularly renting out the houses, recover-

ing their rents, and paying their taxes, for and on behalfof

the added defendanti; and at this moment the ist defendant

is in quiet possession on her account, so that her title by

prescription is abundantly established. It has been urged

that no prescription could have begun to run against Mo-
hamed Haniffa until he had attained his majority in 1901, as

he was under legal disability at the time the houses vested

-in him in terms of 'Cos. fidei commissum created by the will.

I am unable to subscribe to any such construction of

this will, which in my opinion makes no pretence of im-

_pressing a. fidei commissum on any of .the lands directed to

be sold. Even if we can put such a forced construction on

this document, from the fact that the testator directed his

executors to buy fresh land and subject them lofideicom-

-missfim in favour of his grandchildren, it seems to me
that the plaintiffs must still fail. Rightly or wrongly the

Fiscal sold these houses in 1890 as against the executors,

in whom title was then vested, and possession at once

_passed from their hands into those of the Cnetty and of the

added defendants. From that moment prescription began

to run as against the executors and all those who could

derive any title through them as representatives .of Cader
Saibu's estate, and the minorty of the beneficiary Mohamed
Haniffa was of no avail to interrupt that prescription.

In my opinion the added defendant has established a

perfect title both on paper and by prescription. It was
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Pooi^ contended that under the Roman Dutch Law a minor

y. cannot acquire property by prescriptive possession, but in.

Mcrikur questions of prescription we do not at the present day look

to that law. We are governed solely by our local Ordin-

ances relating to prescription, which have swept away all

the antiquated Roman Dutch Law on the subject. (Vide

Pereira's Laws of Ceylon, vol. 2, p. 268, and cases there

cited.) There is nothing in either of our Ordinances which

places a minor defendant in an action in a less advantageous

position than if he were a major, if the question involved

relates to prescriptive possession.

I dismiss the plaintiff's action with all costs from the

commencement.

This was an appeal from the second judgment of the

learned District judge.

Walter Pereira, K.C.,S.-G., for plaintiff-appellant.

de Sampayo, K.C. (with him Bawa) for defendant- res-

pondent.

c. a. V.

Judgment.

Lasceli,ES, a. C. J.—It is unnecessary to recapitulate

the facts of this case, which are fully stated in the judgment
of the District Judge. The plaintiff's title is founded upon
a conveyance by Mohamed Haniffa, dated the loth April,.

igo2, of an undivided half share of the two houses in ques-

tion to the ist plaintiff.

Mohamed Haniffa's right to make this conveyance

depends upon the contention that under the terms of the'

will of Cader Saibu (Mohamed Haniffa's grandfather), and
in the events which have happened, the property in ques'tion

passed to the testator's children impressed with the charac-

ter of &fidei commissum. Cader Saibo by his will directed

his executors to sell the property now in dispute, and with

the balance of the proceeds, after payment of debts, to

purchase other properties, which were to be divided between

his children and held by them subject to a.Jidei commissum.

The executors failed to sell the property. It is now argued,

that the property which ought to have been sold should
be regarded as standing in the plac^ of that which should.
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have been bought, and as having devolved in the manner PooU

and subject to the conditions which the will declared with ""^^^

regard to the property which the executors were directed Marikar

to purchase. This is a startling extension of the doctrine

of equitable conversion, for which no authority was cited.

In order to attach the conditions oi s. fidei commissum the

intention of the testators to do so must be shown with

regard to a definite, and specific property.

The heirs of Cader Saibu may have had a right, after

the executors had failed to carry out the sale, to compel the

executors to execute a conveyance, as was subsequently

done, of this property to them, subject to the conditions

declared in the will.

But, apart from this conveyance, this property has not

by virtue of any act or operation of law devolved in the

testator's children or their heirs subject toafidei commissum.

The conveyance by Mohamed HanifFa was thus a nullity,

Mohamed Hanififa having no title under his grandfather's

will or otherwise.

The plaintiffs also claim under a conveyance dated 14th

July, 1904. During the argument no reference was made to

the circumstances in which this deed was executed ; but

on the following day the Solicitor-General brought to our

notice the fact that this deed was executed by the District

Judge of Colombo under sec. 332 of the Civil Procedure

Code.

Upon reference to District Court Colombo case No.

18853, it appears that Mohamed Haniffa and the ist and 2nd

plaintiffs sued the executors of the will of Cader Saibu.

claiming that they should be ordered to convey to him na

undivided half share in the two houses now in dispute.

The defendants ultimately agreed to execute the convey-

ance, but failed to do so; whereupon the District Judge ex-

ecuted the conveyance, which was registered subsequently

to the institution of the present proceedings. I can find

in the record no reference to the previous sale of these

houses under a writ against the executors in 1890, and it

is clear that the existence of this sale was not disclosed to

the Court.

The appellants complain of the; refusal of the District
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Foot- Judge to frame an issue whether the deed registered on the

""^v^
•'' 15th March, 1905, subsequently to the institution of the

Marikar action prevailed against the Fiscal's deed of 1890.

In my opinion the District Judge was right. The deed
in quesiion was registered alter the pleadings had been

closed, the issues fixed, and the hearing had been concluded.

It was not until the 2nd March, after thfe case had been re-

mitted for reirial, Lhat application was made to add this

issue. I do not think that at lhat stage the District Judge
could properly have admitted an additional issue, which
would have altered the whole scope of the action.

But the Fiscal's conveyance of 1890 is impeached on
the ground that the judgment on which it is founded could

not have been lawfully given against the executors in their

representative capacity. This objection seems to be dis-

posed of by the judgment of the Privy Council in Gavin v.

Madden, L. R. 3, P. C. p. 726.

Even if we suppose that the principles laid down in

the subsequent case of Fanhall v. Fanhall, 1,. R. 7 ch. Ap.

£25, are applicable to Ceylon, and that an executor cannot

be sued as executor on a promise made by him, that case

is no authority for the proposition that a purchase at a

Fiscal's sale banafide and for value cau be set aside on the

ground that the judgment in execution of which the pro-

perty is sold was improperly given against the defendant

in his capacity of executor. A purchaser who buys at a

Fiscal's sale under a decree of a competent court is not

bound to assure himself that the proceedings on which the

judgment is based are free from error in law or in fact. If

it were held that purchasers at judicifeil sales were bound

at their own risk to make such inquiries, the authority of

such sales would be gravely impaired. See on this point the

observations of the Privy Council in Rewa Mahton v. Ram
Kishin Singh, I. L. R. 14, Cal. p. 25.

With regard to the claim of the added defendant to

have established a title by prescription ; the conveyances

by Adinamalagay Chetty purported to be in consideratioti

of a payment made by the added defendants for and on

behalf of the ist defendant. Since the date of these con-

veyances (1890) there is no question but that the rents of
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"the premises have been received on ,the added defendant's Pool-

behalf by her grandfather, father and by her guardian, ^"'^ ^

the ist defendant. _, ^ ,
Marikaie

I can find nothing in the Prescription Ordinance to

-support the contention that the minority of the added de-

fendant prevented her from acquiring a prescriptive title.

The possession of the father and grandfather must be

presumed to be, and that of the defendant certainly was,

on behalf of the added defendant. {Thomas v. Thomas, 2

Kay and Johnson p. 79). For the above reasons, I agree

with the judgment of the District Judge, and would dismiss

the appeal with costs.

MiDDLETON, J.—The primary intention of the. testa-

tor in this case was that his property should be sold and

his debts paid by the executors, that the balance proceeds

should be divided equally amongst his children, converted

into immovables and impressed with a fidei commissum.

Rightly or wrongly the executors were sued for debt of

the testator, and upon judgment writ issued against the

property in question, and it was sold and purchased by the

added defendant's predecessor in title in 1890.

If that judgment was wrongly given, and the sale im-

properly held, the Court had jurisdiction both to give the

judgment and order the sale, and it is not in the province of

a fresh suit to shew irregularitj' or error of fact or law in

another suit \_Gavin v. Hadden, 3 P. C. p. 726 (1871)]^

Prima facie then the /property was sold as the testator in-

tended for the payment of bis debts, and could not there-

fore, ha'i^e been impressed with a, fidei commissum, which
was only to alight on the balance of the proceeds on con-

version into immovables. The ca.&^olRewa Mahton v. Ram
Kishin Singh (I. 1,. R. 14 Cal. p. 25) is also authority for

holding that the purchaser was not bound to enquire into

either the correctness of the order of execution or correct-

ness of the judgment upon which it issued, and there is no
-question that he purchased bo7ia fide for value.

The purchaser sold to the added defendant ou the 26th

July, 1890, and his transfers were duly registered on the

14th November, 1890. The added defendant, though a
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Poot- minor, has been in possession of the property ever since-

V. through her uncle and grandfather, who acted as her
Marikar agents in the collection of the rents, neither the execu-

tors nor the heirs of the deceased having interfered. I do

not see that the Prescription Ordinance debars a minor

from obtaining a title by prescription through agency.

See also Thomas v. Thomas (2 Kay and Johnson p. 79).

Against this title the plaintiff sets up a double title r

(i) title by purchaser from Mohamed Hanififa in 1902,

registered in 1903. It is suflScient to say that Haniffa had
no title to convey, inasmuch as the property had never

passed to him by any transfer or operation of law.

The plaintiff further claims title under a conveyance,

dated the 14th July, 1904, from the executors. The cir-

cumstances under which this deed was executed shew that

it was brought about in ignorance of the existence of the

sale in 1890, registered the same year.

In my opinion, the added defendant's title must pre-

vail against both those set up by the plaintiff, and I agree

that the judgment should be affirmed with costs of the-

appeal.
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ARUMOGAM ot. VAITILINGAM. Am-
mogam

No. 43,073, P. C, Jaffna.

Present : MiddlETON, J.

i6iA September, 1907.

Revision, applicationfor—Criminal Procedure Code, sees. 356 & 357

—

Affidavit—Stamp—Stamp Ordinance {No. 3 0/1890) part I. sch. 3.

Au affidavit tendered in support of his application by an ap-

plicant seeking revision of an order by a magisterial court under

sec. 357 of the Criminal Procedure Code cannot be received

in evidence without a stamp, as required by the provisions in

sch. 3, part I. of the Ordinance No. 3 of 1890.

The applicant in this case sought to bring in revision

an order made by the Police Magistrate of Jaffna, and in

support of his application filed a petition and an affidavit,

which was unstamped. The Registrar of the Supreme
•Court referred the matter to the Supreme Court for a

ruling as to whether the affidavit in question should have

been stamped.

Bawa for applicant:—Under sch. 3, part I. of Ordina-

nce No. 3 of 1890 affidavits which are required or authorised

by law to be made in criminal matters are exempt from stamp

duty. Now, this affidavit is authorised by the law, because

the Supreme Court will not entertain an application for re-

vision without an affidavit. This affidavit will come under

the word "authorised".

Akbar, C.C., for the Crown:—Under sec. 357 of the

Criminal Procedure Code no affidavit; is necessary. When
the Attorney-General moves for instance no affidavit is filed

by him. The affidavit is filed iu this matter merely for the

-convenience of the Supreme Court or of the client.' Under

sec. 422 sub-sec. (2) the statute law definitely requires an

-affidavit where the applicant is a private person ; and it is

only in affidavits of this nature that the exemption can be

claimed.
Judgment.

MiDDLETON, J.—An affidavit has been tendered by a

^arty-applicant seeking revision of an order made by a

V.

Vaililin-
gam
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Finlay magisterial court under sec. 357 of the Criminal Proce-

Denison dure Code. That affidavit is unstamped, and it is contended,

on behalfof the Attorney-General that it Cannot be received

in evidence without a stamp owing to the provisions in

sch. 3, part I. of the Ordinance No. 3 of 1890. The
objection to it is that, although it may be an affidavit made
in a criminal matter, j'et it is not an affidavit which is

required or authorised to be made in a criminal matter. On
the other hand, for the applicant, supporting the affidavit,

it is contended that the affidavit is required for the purpose

of founding the application in revision. I "am informed
by the Registrar, who is the legal custodian of and autho-

rity with regard to the practice in this Court, that affidavits,

of this description are invariably required to be stamped ;

and following the rule that cursus curias est lex cur^^B,^

I should be inclined to hold that this affidavit did require

a stamp.

On looking, however, to the provisions in the schedule

the words "required or authorised by law" appear to me to

involve a direction of the statute law that only those

affidavits in criminal matters which the Legislature requires

or authorises to be made are exempt from stamp dut}'. It

is not contended here in support of the contention that this

affidavit needs no stamp, that the statute law either requires

or authorises it to be made on an application like the pre-

sent, and I must hold in favour of the contention of the

Crown that this affidavit must bear a stamp.

FINLAY vs. DENLSON.

No. 3,091, C. R., Colombo.

Present : Hutchinson, C. J.

Argument : 2ird July, 1907.

Judgment : 2nd August, 1907.

Landlord and tenant—Letting of house not inhabitable—Liability of
tenant to pay rentforperiod during which house was uninhabitable.

A tenant who is tetqporarily deprived of the use of the sub-
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ject let is not relieved of his liability to pay rent if the cause Vintay

which deprived him of its use is due to the act or default of a _ '^•.

party against whom he has a legal remedy.

The plainti£Fin this case sued the defendant for rent

for two months. The defendant pleaded that he was not

in occupation from 19th July to 15th August, owing to the

foulness of a Municipal drain which ran past the house,

and claimed a remission of rent on that account.

The learned Commissioner (J. S. Drieberg, Esq.) gave

judgment for the plaintiff, and the defendant appealed.

F. J. de Saram for defendant-appellant:—If a tenant

has just cause for quitting he is not liable to pay rent further

than for so long as he had use of the thing. "Just cause" in-

cludes the case of "just cause from fear though out of

actual peril" (Voet xix. 2. 23 ; Nathan vol. ii. p. 814). The
appellant was not bound to ascertain when the house be-

came habitable again. It was the duty of the landlord to

inform the tenant when this occurred (vanLeuwen vol. 2,

Bk. iv. chap. 21, sec. 7).

Schneider for plaintiff-respondent :—The principle in

Voet is antiquated, and not applicable. The appellant has

a remedy against the Municipal Council, and a landlord can

only be rendered liable in case of his own neligence.

de Saram in reply :—Even if the appellant has a re-

medy against a third party, this does not do away with his

rights against the landlord. No authority is quoted against

the principle laid down in Voet.

c. a. V.

Judgment.

Hutchinson, C. J.
—^^The plaintiff sues for rent for the

months of July and April, 1906, of a house which he let t&

the defendant. The letting was from ist July to 3rst

October, 1906. The defendant entered into actual occupa-

tion of the bouse on th« nth July; and his defence is that

he then found the house uninhabitable by reason of the

foulness of a drain which runs down the road past the

house, and which belongs to and is under the control of

the Municipality of Colombo, and that because of the house
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Finlay so being uninhabitable he quitted it on the 19th July, and

Dehison ^^^ ^'^^ occupy it again until the 15th of August ; and he

therefore denies his liability to pay rent from the 19th July

to the 15th August. The question is, whether he is bound
to pay rent for that period.

The Commissioner found that the house was uninhabit-

able from 19th to 28th July, by reason of the foulness of

the drain ; but he held that the defendant was not on that

account entitled to a remission of rent, and he gave

judgment for the plaintiff for the amount claimed.

The defendant contends that, by Roman Dutch L,aw,

the fact of the house becoming unfit for habitation as

aforesaid was sufEcient cause for the defendant quitting

ic and not paying rent. He relied on the law as laid down
in Vpet xix. title 2. sec. 23.

No reported case has been quoted in support of this

contention,

Voet, in the passage referred to, seems to mean that if

by the act of God or of a hostile force, or by any other

cause against which the tenant has no remedy, he is

deprived of the use of the property leased for the purpose

for which it was leased,, he is absolved from his obligations

under the lease ; but I do not think that he means that if

the tenant is so deprived by a cause against which he can

defend himself, such as the act of a trespasser, he is thereby

absolved. In this case the house was rendered temporarily

uninhabitable by the act or default of the Municipality,

which was apparently an illegal act or default against

which the tenant had his remedy by suing the Municipa-

lity. In my opinion the lessor is not bound to defend the

tenant against the acts of trespassers. I think, therefore,

that the defence fails, and the appeal should be dismissed

with costs.
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RAYMOND vs. ROUSSA. Raymon<t
V.

No. 37,402, P. C, Galle.
'^'"'"''

Present; Middleton, J.

Argument : 19;?^ August & i2tk September, 1907.

Judgment : \']th September, 1907.

Port Rules—Ordinance No. 6 q/'i865

—

Due proclamation under sec. 6

—

Liability ofa serangfor breach ofa Port Rule—Sec. 34.

To make the serang liable for mooring a lighter contrary to

the Port Rules framed nnder sec. 6 of the Ordinance No. 6 of 1865

it must be shewn that he gave directions for it to be moored.

If one of the crew moored, it would make the tiudal respon-

sible, who ought to see that the Port Rules are observed by his

crew.

This was a case in which the serang of a lighter was
charged with having moored it to the fender of the jetty,

(Contrary to the Port Rules framed under sec. 6 of the Master

Attendants Ordinance of 1865. The accused pleaded that

he was not responsible for the mooring of the boat, but he
was convicted, and he appealed.

Bawa for appellant :—Under sec. 6 of Ordinance No. 6
of 1865 the "Port Rules that are made by the Governor in

Executive Council should be promulgated by proclama-

tion in the Government Gazette at least one month before

the same shall take effect, and a copy and translations

thereof in the vernacular languages of the district shall be

fixed in some conspicuous place in the office of the Master

Attendant of every port". In this case the prosecution has

not proved that all these things have been done. Secondly,

the accused is a serang, whose duty it is to supervise the un-

loading of the boats. He has nothing to do with the moor-

ing of the boats. Moreover, the proper party who should be
charged, as the Ordinance indicates' in sees. 23 and 24, is the

tindal, who is the coxwain of the boat, and who is directly

responsible for the mooring of the boats.

Akbar, C.C., for complainant-respondent :—As regards

the first point, the general principle of omnia presumuntur

rite esse acta will apply. See in particular sec. 1 14, lUus-
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J^ajimond tratioa (e), of Ordinance No. 14 of 1895 {Queen Empress v.

Rotissa -^^^ Chandar, I. L. R. 19 All. 493 ; The Municipality of Sho-
lapur V. The Sholapur Spinning and Weaving Co., I, L. R.

20 Bom. 732). Moreover, this was not the defence of the ac-

cused in the lower court. As regards the second point, the

accused was found guilty under sec. 34 of Ordinance No. 6
of 1868, which runs as follows:—"If any master or person in

charge of a vessel .or other person " This
section is specially framed to meet objections of this kind.

There was evidence in this case to prove that the serang
had some sort of control over the boat, and this is enough
under sec. 34.

Mr. Justice Middleton sent the case back for further

inquiry as to the duties of a serang; and on the further

evidence recorded His Lordship delivered the judgment
appearing below.

c. a. V.

Judgment.

Middleton, J.—This wis a conviction of the accused

styled a serang for breach of a Port Rule proclaimed in

Gasette'So. 6,155 of 23rd November, 1906, made under sec.

6 of "The Master Attendants Ordinance 1865", in mooring
a boat to the fender of the jetty".

The first point raised before me was that there was no
proof of the rule having been duly promulgated by posting

it in the vernacular language in a conspicuous place, under

the proviso to sec. 6 of the Ordinance.

This point was not taken in the court below as defence

to the charge, as it might have been if the accused was

really not aware of the rule ; and I do not propose to give

effect to it now, but act on the presumption that the official

act was regularly performed under sec. 1 14(e) of the Evid-

ence Ordinance.

The ruling of Chief Justice Edge in Queen Empress v.

Ram Chandar, 19 Allahabad 493, following the ruling of the

Bombay Court in the Municipality of Sholapur v. The Shola-

pur Spinning and Weaving Co., 20 Bombay 732, deals with

this question in a way that commends itself to my judg-

jnent.
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I sent the case back however fctr evidence as to what Raymond
was the position and duties of a serang in connection with noussa
"lighters loading and discharging cargo.

It is clear in the present case that the serang was

present in charge of the coolies who were loading a lighter

with goods from the jetty.

The prosecution cannot say if the' tindal was present,

-and the evidence for the defence does not allege it.

The lighter was undoubtedly moored in contravention

of the port rule, and the accused serang ordered it to be

unmoored at the request of the Master Attendant.

The evidence for the prosecution shews that the serang

is responsible for the placing of the cargo from the lighters

-and issues orders to the coolies, and that the tindal works

under the orders and directions of the serang, and that the

serang was prosecuted because the tindal merely carries out

his orders ; further that the tindal works under the orders

and direction of the serang, and is in immediate charge of

the lighter.

For the defence it is argued that the serang is responsi-

ble for the loading of goods for shipment and sees the

goods are properly stacked on the jetty ; further that the

tindal sees to the loading of the lighter and controls the

lighter.

In spite of the action of the serang in ordering the

lighter to be unmoored, which might only have been a pro-

per compliance with the Master Attendant's requesti

I am by no means convinced that the serang here was res-

ponsible for the way in which the lighter was moored.

In the ordinary course of navigation the tindal, who is

the coxswain of the boat, as the Magistrate says, would see

that the lighter was moored, and give directions for its

mooring ; and although perhaps the serang might tell him
where to lay his boat, he would not necessarily say to what

he was to tie or moor it.

It is by no pueatis clear that in the present case the

serang controlled this duty of the tindal.

, The relationship of master and servant did not exist

between the serang and the tindal so as to make the tying
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Muttiah up of the lighter the act of the serang, unless the contrary-

Fernando is shewn.

To make the serang liable here I think it must be

shewn he gave directions for it to be moored to the fender.

If one of the crew moored it to the fender it would
make the tindal responsible, who ought to see that the Port

Rules are observed by his crew.

I therefore think the conviction must be quashed and.

the accused acquitted.

MUTTIAH vs. FERNANDO.

No. 1,090, D. C, CoivOMBO.

Present : Lawrie, A. C. J., & Withers, J.

Argument: %th June, 1893.

Judgment: \2,th June, 1893.

FiscaVs sale, application to set aside—Material irregularity in publish-

ing and conducting sale—Moveableproperty^Civil Procedure Code,,

sees. 276 & 282.

Section 276 of the Civil Procedure Code recognises the right

of our Courts to set aside sales of moveables by the Fiscal when
there has been material irregularity in the publication and con-

duct of a sale, and when the party impeaching the sale has suffer-

ed substantial injury.

Ram. (1872—76) p. 248 followed.

Wendi (with him de Sampayd) for defendant-appellant.

Dornhorst for plaintiff-respondent (execution-creditor).

c. a. V.

Judgment.

Lawrie, A. C. J.—This is an application to set aside

a Fiscal's sale on the ground of material irregularity in

publishing and conducting it, whereby the applicant sus-

tained substantial injury.

The petitioner stated that the property included cer-

tain interest in two portions of land situated at Kitulgoda

;
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but be has not produced the deed, nor has he proved that Muttidh

-any interest in the land was sold. Fernando

We must deal with the sale as of moveable property,

viz., of a debt due to the defendant.

The sale has not yet been perfected by delivery or as-

signmeul; it has not yet become absolute.

I am of opinion that the 276th sec. of the Code recog-

nises the right of our Courts to set aside sales of moveables

when there has been material irregularity in the publication

and conduct of the sale and when the party impeaching

the sale has suffered substantial injury. See also on this

point a decision of Clarence, J., in 20,307, D. C, Chilaw, re-

ported in Ram. Rep. 1872- 1876, p. 284.

The Fiscal seized the property in question by giving

notice to the defendant that he was prohibited from re-

covering from John Jacob Cooraj' a certain debt alleged to

be due from him to the defendant, viz., the defendant's

right title and interest claim and demand whatsoever and
the moneys due and to become due and payable under

•and by virtue of a Deed No. 1,847, dated loth October, i88g,

assigned over by Deed No. 2,033, dated 19th July, 1890^

in your favour, and that the said John Jacob Cooray

was thereby prohibited and restrained until further order

from making payment of the said debt or any part thereof.

I presume that the Fiscal caused notice of sale to be

given by beat of tom-tom and otherwise to secure publi-

-city both at the place of sale and also when the seizure was

made not less than 3 days and not more than 14 days be-

fore the date of sale.

There is, no evidence of the manner in which the pro-

perly was described at that notice of sale, but we know that

the Fiscal advertized the sale in the Gazette in these

terms :—
"On Saturday, 17th December, 1892, the following pro-

perty mortgaged with the plaintiff by bonds dated July 10

and November 28, 1890, to wit, all the defendant's right title

and interest claim and demand whatsoever and all moneys

due to or to become due and payable under and by virtue of

Deed No. 2,033, dated 19th July, 1890, attested by M. C.

Perera Goonewardene of Colombo, Notary."
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MuUiah The Fiscal made a mistake in not giving in the adver-
^Fernando tisement all the information he had. Prom the seizure I

have quoted it is proved' that the Fiscal knew that the deed
of igth July, iSgo, was an assignment to the defendant of a

debt due by John Jacob Cooray under a deed dated loth

October, 1889.

That I think ought to have been stated in the adver-

tisement. As the advertisement stands it conveyed no-

information to possible bidders from which they could

learn or gather what was the nature of the right about to

be sold.

But there is this to be said in defence of the Fiscal,,

that he advertised the property in exactly the same terms
as the defendant himself had used in the mortgage bond.

The defendant is I think estopped from saying that the

description is insufficient because it is his own description,

and if he had so chosen he might have caused the descrip-

tion in the Gazette to be enlarged ; but he took no steps to

do so.

The sale took place. The defendant's interest in the

deed fetched only Rs. 5.

It is my opinion that there was no irregularity in pub-
lishing and conducting the sale. The order dismissing the

petition must be affirmed with costs.

Withers, J.—The following property, which had been

seized in execution of the judgment recovered in this

action, was put up for sale at the office of the Fiscal at

Colombo on the 17th December, 1892, and knocked down
to one Pitchi Tambi for and on behalf of C. Carthikesar for

Rs. 5 :-

"All the defendant's right title interest claim and de-

mand whatsoever and all the moneys due and to become

due and payable under and by virtue of Deed 2,033 dated

gtb {sic) July, 1890, attested by Magellege Cornells Perera

Gunawardana of Colombo, Notary."

The sale of the property was reported by the Fiscal to

the Court of Execution on the 29th of December, 1892.

On the 28th of January following, that is to say at almost

the last possible moment, the execution debtor applied to-
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the Court of Execution for an order to set aside the sale of MnUiah
the property above described on the grounds appearing inFein'ando
his petition of that date and in a memo, of objections to be
found at p. 82 of the record. Very much the same objec-
tions were preferred before us, but stress was chiefly laid

on the objection that : (i) the property being an interest in

land was not sold on the spot as required by the 273rd sec.

of the Civil Procedure Code, but at the Fiscal's Office ; that

(2) the execution debtor*s interests in the lands were not
sufficiently described ; and (3) that the amount for which
this property was leviable was not duly notified.

Appellant's Counsel admitted that he asked for relief

under the 282nd sec. of the Civil Procedure Code, which on
the face of it applies only to immoveable property; and
he was quite unable to satisfy us that what was sold and,
purchased on the occasion in question was immoveable
property.

This being so it was argued on the other side that the

appeal must fail on the ground that the court had no power
to set aside the sale of moveable property on account of

material irregularity in publishing or in conducting the
sale.

But in view of the case cited to us by appellant's

Counsel, and the provision of sec. 276 of the Civil Procedure
Code, I am not prepared to decide that our courts are in-

competent to grant relief in the case of substantial damage
caused to a person impeaching the sale of moveable pro-

perty for irregularity in the publication or conduct of the

sale.

The appellant having complained in efl^ect that he has-

been seriously damaged by the irregular publication and

conduct of the sale of immoveable property, I do not think

he is entitled to shift his ground and say, supposing I am
wrong in calling it immoveable property, and supposing

that what was advertised and sold was moveable pro-

perty, I have been damaged all the same. Allow, how-

ever, that he can do so. The appellant has still to satisf}-^

us that he has been substantially prejudiced by the way in

which his property has been advertised and sold.

One argument put for him was this :—Only Rs. 5 were
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Aruna- bid for this property, whereas the fact of it being advertised

Chetty ^•^ ^^^ Government Gazette indicates a value exceeding

,
V. Rs, i,ooo.

JHoota-
4amby If the Fiscal put this value on it, was he aware of the

fact disclosed in appellant's petition that the ultimate ob-

ligor of the chose in action was an adjudicated insolvent?

If the mode of describing the property was likelj'^ to pre-

judice the appellant only, why was the appellant not careful

to aSk the Fiscal to put to in a fuller and better advertise-

ment? And if he refused, solicit the Court's intervention ?

He could have told the Fiscal exactly what was required.

The advertisement is a transcript of the very words of the

appellant's mortgage to the plaintiff.

But did no one except the purchaser in fact attend the

sale? And were, those who attended not apprised by the

appellant or some one on his behalf of the nature of the

properl)' which was being exposed for sale ? Of the cir-

cumstances attending the actual sale we have no sort of

information.

Rs. 5, for all we know, may have been the full value of

the rights sold.

It may have been a" very speculative investment. Here

again we are completely in the dark. It is because the

-appellant has quite failed to satisfy us that he has been

substantially prejudiced in this matter that I would afiBrm

the order of the learned Judge with costs.

ARUNASALEM CHETTY vs. MOOTATAMBY.

No. 22,697, D. C, Colombo.

Present : LascELLES, A. C. J., & MlDDLETON, J.

2nd July, 1906.

Jlene administravit, jifea of—Judicial settlement—Civil Procedure Code,

ch. 55.

With regard to the plea of plene admistravit, the English Law

applies, and it is not obligatory- on an administrator to obtain

a formal judicial settlement under sec. 729 of the Civil Procedure

Code from the Court as a preliminary to such a plea.
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The facts appear in the judgment of the learned District Aruna-
V/2iffWZ

Judge (J. K, Weinman, Esq.) which is as follows:

—

Chetty
v;

The only issue I have to decide is, whether defendant ^°°-'^?''

has fully administered the estate of the deceased, and

whether he has any assets of the deceased in his hands.

The testator died in August, 1902 ; and probate to his

will was issued to the defendant in testamentary proceedings

i,7f3§ in March, 1903, The testator called for the claims

against the estate, paid all claims preferred, filed his final

^ifcount in 1904, and transferred the immoveable property

to the devisee under the will. The plaintiff made no claim

to the executor on the note in suit, and the executor says,

and I have no reason to doubt it, that he first heard' of the

note after he had sued.

There can be no question that the executor has no assets

whatever in his hands. All the assets, after the creditors

were paid, was passed over to the legatee.

For the plaintiff it is contended that an executor or

administrator can only plead pletie administravit after his

accounts have been judicially settled—that in fact a judicial

settlement is the only proof and only evidence of b. plena

adminisiratio. This is a startling doctrine, for there may
be more than one judicial settlement of estates. The Court

may, to quote the words of sec. 725, "from time to time"

compel such a settlement. In my opinion an executor

may plead plene administravit before he settled such ac-

counts, and cases may arise where he could not advance a

similar plea even after the accounts had been judicially

settled. The plea is, that the defendant had no goods

which were of the testator at the time of his death in the

hands of the defendant as executor to be administered, or

had at the time of the commencement of the suit or ever

since. To quote the words of Erskine, J , in Jdckson v.

Boivbey, Carrington and Marshman, 102 and 103 : "The plea

here is pletie adtuinistravit; and the question is whether at

the time of action brought the defendant had any goods of

the testator in his hands which he had not administered.

The plaintiffs are bound by that affirmatively. The defend-

ant must shew that he administered all he had; and though
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"l^alem
^^^ P^a'"tiffs are entitled to a verdict if they show that the

Chctty defendant had one shilling of the testator's unadministered,

Mo'ota.
^^^ '^° measure of the plaintiffs' damages is not the amount

tamby ^f 'i^eir debt, but only so much as they can shew the ex-
ecutor has not administered but has still in his hands."

The plaintiff in this case has waited for nearly four years
before he preferred his claim. He gave no notice of the
debt to the executor ai any time. The executor has fully

administered the estate. He has iio assets whatever in his
hands.

The plaintiff's action entirely fails, and is dismissed
with costs.

F. M. de Saram for plaintiff-appellant.

H. J. C. Pereira for defendant-respondent.

Judgment.

Lasci;IvI,ES, a. C. J.—In this case it is admitted that

the defendant as executor has paid off the debts of the

estate and has transferred the property to the persons en-

titled thereto. He is now sued for a sum of money alleged

to have been owing by the testator to the plaintiff.

Now, it is admitted that the ordinary English Law
with regard to executors and administrators is in force in

Ceylon ; but it is contended that chap. 55 of the Civil Pro-

cedure Code has effected a change in that law, and that it

is no longer open to an executor to plead that he has ad-

ministered in full the estate of his testator unless there

has been a judicial settlement under sec. 725 ibf the Code.

In our opinion there is no section in the Code which sup-

ports this contention.

Under sec. 729 it is optional for the executor or ad-

ministrator to apply to the Court for judicial settlement,

the object being to enable the executor or administrator to .

protect himself, if he pleases, where the business is compli-

cated. There is nothing in the chapter which warrants an

inference that there was any intention on the part of the

legislature to change the ordinary law with regard to the

plea oi plene administravit.
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In my opinion the opinion of the District Judge is David

right, and must be affirmed. j"ya7etti

MiDDLETON, J.—I agree. I can see nothing in the

Civil Procedure Code to show that it is obligatory on an
administrator to obtain under sec. 729 a formal judicial

settlement from the Court as a preliminary to a plea of

plene administravit.

It may be true that the defendant can maintain no re-

lease from the fact of advertisement; but the fact that he

had done so makes his position a stronger one.

It seems to me that the English practice applies, and
the case quoted by the learned District Judge in his

judgment oiJackson v. Bowley (Carrington and Marshman,

pp. 102 and 103) is in point.

The appeal must be dismissed.

In the matter of the Last Will and Testament of the late

DAVID HENRY JAYANETTI.

T. C. JAYANETTI, Executor-Appellant.

No. 390 (Testy.) D. C, KaluTara.

Present : Hutchinson, C. J., & Middi,eton, J.

215/ Sepiemier, 1907.

Contempt of Court—Failure of executor to file accounts—Power of
Court to ptmish as for contempt—Civil Procedure Code. sec. 718—
Courts Ordinance {No. i 0/1889) sec. 59.

The failure on the part of an executor to file accounts is, un-

der sec. 718 of the Civil Procedure Code, an offence punishable as

a contempt of Court; and sec. 59 of the Courts Ordinance gives

the District Court power to impose a penalty in such a case.

In this case the executor did not file his final account

on the due date, the 13th June, 1905 ; and on several subse-

quent occasions he neither appeared nor tendered his ac-

count. On the 27th March, 1907, attachment was issued

against him ; and on the 12th June, 1907, he was brought up
before the Court, when he was called upon by the Judge to
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Davia shew cause why he should not be punished for contempt

Jayanetti °f Court in that he failed to carry out the orders of the

Court, viz., to file his final account. He was ^fined Rs. 250,

and he appealed.

H. A. Jayawardene for executor-appellant:—Under
sec. 59 of the Courts Ordinance the District Court or the

Court of Requests has only jurisdiction to punish for con-

tempt of Court when the oflfence of contempt is committed in.

facie curice; and when the contempt is exfacie curicelthen the

ofience must be specially made punishable as contempt of

Court by any law for the time being in force. [Middleton,

J.
:—But has not a Court the inherent power to punish as

for contempt any disobedience to its lawful orders?] No;
the question is fully discussed by Mr. Justice Wendt in

Perera v. Perera (8 N. L. R. 343) ; and also in Narayan Chetty

v.fusey Silva (8 N. L,. R 162) ; Annamalay Chetty v. Goone-

ratne (i N. L. R. 49) ; Silva v. Appuhamy (4 N. L,. R. 178)

;

Ferguson's case (i N. L. R. 181). Under sec. 137 of the

Civil Procedure Code non-compliance with summons is

specially made punishable as for contempt of Court. Under
sec. 338 the Fiscal is liable for contempt of Court under

certain circumstances, and also under sec. 663 disobedience

to injunction is specially made punishabje, etc. There is

no such thing as a filing of final account under the Civil

Procedure Code. The proper course is for the judge to call

upon the executor for a judicial settlement of the account

under sec. 725 and under sec. 727 ; if the executor fails to

comply with the order under sec. 725, then the Court has

power to revoke the grant of probate.

Akbar, C. C, for the Attorney-General :—Under sec. 718

of the Civil Procedure Code if an executor fails to file in

Court an inventory and valuation and account (or a suffici-

ent inventory and valuation or sufficient accounts) required

by law within the time prescribed therefor, then the Court

has got the power to deal with him as for a contempt of Court.

Under sec. 538 it is the duty of the executor to file in Court

within a time appointed by the Court an inventory, of the

deceased person's property and effects with a valuation of

the same; and under sec. 553 every executor and adminis-

trator has to file in the District, Court on or before the
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expiration of twelve months frona the date of probate or David

grant of administration a true account of his executorship y^^^^^^-
or administration. It is these sections that are referred to

in sec. 718.

Judgment.

Hutchinson, C. J.—^This is an appeal from a fine im-

posed by the District Judge of Kalulara for contempt of

Court. The appellant is'an executor under a will. On the

,30th January, 1905, probate was issued to him, and the Judge

noted that the inventory was due on the 14th March.

On the 14th March, 1905, the executor was present.

Inventory was not filed, and three days were allowed for it.

On the 17th March it was filed. Then there were

some proceedings, and delay as to payment of the deficiency

of stamps on the probate.

On the 13th Juue, 1905, the executor's proctor asked for

two months' time to file final account. That was allowed.

i2th August, 1905, the executor was absent; time for

account was extended to 14th September.

14th September the executor was absent, and proctor

present; time for account extended to 23rd November.

23rd November executor absent ; time extended to 21st

February, 1906.

2ist February, 1906, executor absent; proctor said:

"Will bring him on 9th March."

9th March proctor asked for time; it was etxended to

27th March.

Then there followed seven successive adjournments,

the executor being absent each time, although notified to

appear. Then on 20th February, 1907, the executor absent.

At his proctor's request allowed till 6th March to appear.

6th March he did not appear.

13th March he did not appear. Proctor said he had

no instructions. Warrant issued for 27th March.

On 27lh March, and on three subsequent occasions in

April and May, there was no appearance ; executor was re-

.ported not to be found.

Then on 12th June he was brought up under the
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^enr
^^^''^'^'^' having been duly served with summons to appear-

Jayanetti^^ that day to shew cause why he should not be committed
as for contempt for failure to carry our the order of Court,,

to wit, file final account.

On that day, being called upon to shew cause, he made
a statetnem, and his proctor made a statement on his be-

half, and the District Judge fined him Rs. 250 for his con-

tempt. It is clear from this statement of facts that appellant

has no merits; and if the Judge had power 'to make the

order he did make, the penalty imposediwas certainly not ex-
cessive. It has been argued on his behalf that a judge of

the District Court has no power in such a case to impose a

penalty as for contempt of Court. The power of the Dis-

trict Court to deal with contempt of Court is defined b}' sec.

59 of the Courts Ordinance. The only question is, whether

the ofi^ence which the appellant committed was an offence

which is declared by law to be punishable as for contempt

of Court. In my opinion it is so declared by sec. 71S of the-

Civil Procedure Code. Here the appellant was under an

obligation to render an account on the 12th of August,

1905, under an order to that efi"ect which was made on the

application of his proctor, and which is slill in force, and

which has never been either wholly or partially complied

with. Failure to comply with that order and with all the

many subsequent orders which were made giving an ex-

tention of time was a contempt of Court under sec. 718.

In my opinion the appeal ought to be dismissed.

MiDDi<ETON, J.—I agree. The appellant in this case

has repeatedly failed to furnish the accounts within the

time limited by the Court to do so by an order of the

Court. He is an executor, and under sec. 538 of the Civii

Procedure Code he is bound to file an inventory, and he

further enters into a security bond by which he under-

takes to render a true and just account of his administra-

tion. Under sec. 553 of the Code he is bound to file an

account within twelve months of the date of probate. The
question then here is,—is this failure on his part an offence

declared b)' any law for the time being in force to be

punishable for contempt of Court ? That is the question

under sec. 59 of the Courts Ordinance. Under sec. 718 of
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the Code although it begins bj' speaking of the rights oiTheKing^

creditors, yet the section goes on to say that the Court may jaydwar-
of its own motion, if it is satisfied that the executor is in iiene

default, make an order requiring the delinquent to file the

Account, or further accounts as the case may be, and in de-

fault to shew cause why he should not be attached. The
section goes on to say that upon the return of the order if

the delinquent has not complied with it the Court can issue

a warrant of attachment against him, and deal with him
as for a contempt of Court.

Therefore, I think it clear that the District Judge had
the power under that section to punish the executor in the

way he has done.

I agree that the appeal should be dismissed.

THE KING vs. JAYAWARDENE.

No. 2,839, D. C. (Cr.) Chilaw.

Present : GiiENiER, A.J.

Argument : 2'ith September, 1907.

Judgment: i^^ October, 1907.

Security to keep the peace—Criminal Procedure Code^ sec. 80.

A person can be bound over to keep the peace under sec. 80

of tlie Criminal Procedure Code only when such a person is con-

victed of an offence which involves a breach of the peace or of

committing criminal intimidation by threatening injury to per-

son or property or of being a member of an unlawful assembly.

Hayley for accused-appellant.

Fernando, C.C, for the Crown-respondent.

c. a. V.

Judgment.

GrENIER, A.J.—There are no grounds upon which I

can interfere in this case. The District Judge has in a well

considered judgment found that the appellant dishonestly

removed a large quantity of cocoanuts from the complain-

ant's land, and that at the time he removed them he was
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The King armed with a gun. The charge of theft has clearly been

/ayazt/a^- ™ade out against the appellant, and the conviction must
dene be affirmed.

The District Judge was not justified however in order-
ing the appellant to give security to keep the peace for two
years or for any period whatever. The appellant was not
convicted of criminal intimidation, and theft does not in-

volve that offence, nor can it be said that the appellant has

committed a breach of the peace.

Section 80 of the Criminal Procedure Code clearly

specifies the class of cases in which an accused may be
bound over to keep the peace, and the offence of which
the appellant has been convicted does not fall within the

class.

Mr. Advocate Prins as amicus curies has referred me to

two cases of this Court in which it was held that an order

binding over a person to keep the peace under sec. 80 can

be made only when such person is convicted of an offence

which involves breach of the peace or of committing cri-

minal intimidation by threatening injury to person or pro-

perty or of being members of an unlawful assembly. (See

Supreme Court Minutes, loth July, 1900, P. C, Panadure,

No. 8,138*; and Supreme Court Minutes, 30th November,

*KARAMANIS vs. ARNOtlS.

No. 8,138, P. C, Panadure.

Present: Bonser, C. J.

\oth July, 1900.

vanLangenberg for appellant.

Judgment.

BoNSER, C. J.—In this case the appellant has been convicted
under sec. 484 of the Penal Code of intentionally insulting a head-

man, and thereby giving him provocation knowing it to be likely

that such provocation would cause him to break the public peace.

It is, alleged that he called the headinau a "paiiah". From what one
knows of village society in Ceylon, that would be a grievous insult,

and is certainly such an insult as is contemplated by see. 484. The
Magistrate, in addition to fining the accused Rs. 15, bound him
over to keep the peace under sec. 80 of the Criminal Procedure Code.

In my opinion he was not justified in doing this. The only cases in

which a person can be bound over to keep the peace under that sec-

tion are when he is convicted of an offence which involves a. breach
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1903, P. C, Nuwara Elij'a, No. 33,947t-) Raiwatte
V.

The sentence will be amended accordingly. Dulleiue

RATWATTE vs. DULLEWE.

No. 17,701, D. C, Kandy.

Present : Hutchinson, C. J., Middleton & Wood-
Renton, JJ.

Argument : 2(sth &• 2gth July, 1907.

Judgment: I 29/A August, 1907.

•Contract ofsale—Failure by vendor to give purchaser vacant possession
—Remedy ofpurchaser.

A. bought certain immoveable property at a public auction

ou conditious of sale by wliich on payment of a part of the pur-

chase inouey his vendor agreed to execute a conveyance, and ou

payment of the full purchase money he was to enter into posses-

sion of the property. A. paid the entire purchase money, but

found a tenant of a third party in possession of the property pur-

chased. A.'s vendor executed a conveyance, which was tend-

ered to A. by letter, but refused.

of the peace—which this is not—or of committing criminal iudmida-
tion by threatening injury to person or property—which this is not

—

or of being members of an unlawful assembly—which this is not.

The seutence will be amended accordingly.

tLEBBE vs. HAMID et al.

No. 33,947, P. C, Nuwara Ei-iya.

Present: Wendt, J.

3o^A November, 1903.

vanLangenbetg (with Prins) for accused-appellant.

Judgment.

Wendt, J.—There is evidence to support the Magistrate's find-

ing that the appellants were guilty of insulting the complainant, and
I will therefore not interfere with the convictions or with the sen-
tences of fine. The order requiring the appellants to give security
to keep the peace is however not justified by sec. 80 of the Criminal
Procedure Code, the offence of which they were convicted not being
•criminal intimidation and not involving a breach of the peace. See
P. C, Panadure, 8,138, Civ. Min. loth July, 1900, per Bonser, C. J.
That order is therefore set aside, and the bonds executed by the ap-
j)ellanls declared void.
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Ratwatte Heldper curiam: That A. was entitled to a rescission of the-

Dullewe contract of sale and the return of the purchase money.

On payment of the purchase money A. was entitled to enter
into possession, by which is meant actual detentive possession,
and not symbolical possession by means of a title deed.

The execution and delivery of a conveyance in conformity
with the statute of frauds confers the dominium on the purchaser,
and so gives bim ^ title to maintain an action against a third
party in possession without or under a weaker title.

Per MiDDr,ETON, J. : That if .'i.. here had accepted the con-
veyance tendered him by his vendor his proper and only remedy
was to have sued the third party for declaration of title, and called

upon his vendor to warrant and defend his title.

'Bawa for defendant-appellant.

H. A. Jayawardcne for plaintiff-respondent.

c. a. V.

Judgment.

Hutchinson, C. J.—This is an appeal by the defend-

ant against the judgment of the District Court of Kandy.

The claim is for rescission of a sale of a house, and for

return of the purchase money paid by the plaintiff to the

defendant. The house was sold by public auction by the

defendant as administrator of the estate of an intestate,.

subject to certain conditions of sale. The plaintiff was the

highest bidder at the sale, and paid the deposit and after-

wards the balance of the purchase money in accordance

with the conditions. He complained that the defendant

had failed to put him in possession.

After paying his deposit the plaintiff found that a man
called Felsiuger was in occupation of the house as tenant

under one David Dullewe, and that Dullewe disputed the

vendor's title and claimed to be the owner. The plaintiff

delayed paying the balance for a few days in consequence

of this adverse claim, and only paid it when told that if he

did not the deposit would be forfeited.

The defendant contended that the purchase was com-

plete when the purchase money was paid, and that the plain-

tiff's only remed5' was to sue Felsinger or Dullewe ; and he

offered to give the plaintiff, and, after this action was

brought, he did actually execute, a conveyance of the house-

to ithe plaintiff, which, however, the plaintiff refused to-
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accept. The plaintiffclaimed that the defendant was bouud Ratwatte

to deliver to him quiet possession. He claimed to be en- £)«J/^^
titled to this under the conditions of sale. The conditions,

however, do not contain anything express on the point.

At the trialthe main issue was,—whether the defendant
was bound, by conditions of sale or otherwise, to put the

plaintiff in possession ? Both Felsinger and DuUewe were
called as witnesses by the plaintiff, and gave evidence ; and
Dullewe stated the ground of his claim, which was that

the intestate had gifted the house to him in 1893, and that

he had taken the rents for his own use ever since that date.

The District Judge disbelieved this statement of Dul-
lewe ; but he held that the purchaser was entitled to de-

mand that the vendor should put him in possession ; and
the decree was that the defendant should put the plaintiff

in possession, or, in the alternative, that the sale be declared

void and the defe^ndant should pay to the plaintiff a sum
representing the purchase money and certain expenses

which the plaintiff had paid, with interest and costs.

The appellant's contention is that the purchaser is bound
to accept a conveyance even though he cannot get actual

physical possession of the property ; that the vendor's only

obligation is to deliver the dominium ; and that the Roman
Dutch Law in case of non-delivery does not give an action

to set aside the contract but only an action for damages.

He also argued that delivery of a deed of transfer is

delivery of possession.

Where the question is between the purchaser and a

third person delivery of a deed of transfer may be enough

to entitle the purchaser to sue as owner. That was the point

in the 'case reported in 3 Supreme Court Circular p. 61.,

And physical possession, as distinct from a mere right to

it, may by agreement of the parties be effected in any way
to which they both assent; and where there iS no one

actually in possession, or no one disputing the title, the

deed of transfer is usually accepted as delivery of both title

and possession. But that does not touch the present

question, which is between the vendor and the purchaser,

viz., whether the vendor is bound to place the purchaser in

actual possession.
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Ralwatte vatiLeeuwen, iv. chap 19, sec. 10, says that the vendor

Duiiewe ^^ bound to give possession of the property free from all

bo7ia fide possessors. That seems to me to be right,

whether the thing sold be moveable or immoveable. It is

not enough for the seller to say to the buyer : "It is true

that I have not got the thing in my own possession or

power: it is in the hands of A. B., who is claiming it as his

own ; but now you have a right to sue A. B. for it, and that

was all that I contracted to sell you."

The defendant on the appeal has alleged that DuUewe's
claim is not made in good faith, and is indeed set up at the

instance.of the plaintiflF in order to enable him to get out

of his contract. No such allegation was made in the Dis-

trict Court, and there is no evidence to support it.

Finally, the appellant contends that the plainti£F can

at most only claim damages ; that the Roman Dutch I,aw

does not allow action to set the contract aside in case of

non-delivery of possession. We were referred to Voet,

Book 18, Title 5, sec. 3, where, however, I do not find any

such rule laid down ; and to the case of Perera v. Amaris

Appu, I Supreme Court Circular 54.

In that case the plaintiff alleged that he had bought

certain land from A. and had been placed in qiiiet posses-

sion of it, and been aflerwards forcibly ejected by B. ; he

sued A. and B. claiming a declaration of his title, and pos-

session and damages, and that A. should warrant and de-

fend his title. The District Judge found that neither the

plaintiff nor A. had any title, but that the land belonged to B.;

and he ordered that the contract of sale by A. to the plaintiff

should be cancelled, and that A. should pay all the costs of

both the plaintiff and B. On appeal by A. the Supreme Court

set aside the order made against A. on the.ground, which

was no doubt technically right, that although A. was liable

to the plaintiff in damages, if he had not placed him in pos-

session, yet as "no question on the coritract of sale or issue

as to damages, or indeed any other issue, had been raised"

between the plaintiff and A. no order could be made

against A. in that action. That is no authority for the pro-

position that no action would lie against A., but only that

the Court should not in that action give the plaintiff some-
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"thing for which he had not asked and as to which there Rativatte

had been no issue. The Court said : "If he (the vendor) DuU^g
fails to afford such (quiet) possession, the purchaser's only

remedy is by action against the vendor himself, on the con-

tract, for specific performance thereof or for damages.

Until delivery, although the contract is complete, the pro-

perty in the subject of sale does not pass so as to enable

the purchaser on that right alone to sue a third person for

the possession." The object of the first part of the above

sentence seems to have been to point out that the plaintiff,

never having had possession, had no right to sue B., and

it was wrong therefore to make A. pay B.'s costs. The
Court does not expressly say, and I am not sure that it

meant, that the plaintiff could not claim against A. a decree

that the contract should be rescinded : it merely said that

in that action he had not claimed either rescission or

-damages.

The defendant iu this case was, in my judgment,

bound to deliver quiet possession to the plaintiff. He re-

fused to do so, that is he refused to carry out the contract.

He is therefore liable to return the purchase money and to

pay damages. The right to a declaration that the sale is

rescinded is consequent on the right to return of the pur-

chase money; for the return of the money could only be

ordered on the ground that the sale was no longer in iorce.

The appeal should be dismissed with costs.

MiDDLETON, J.—The question here is,—whether the

District Judge was right in holding that the plaintiff vendee

was entitled to judgment for rescission of a contract of sale

of immoveable property and the 1 return of the purchase

money when the defendant vendor had in fact notarially

conveyed to him but the conveyance had not been accepted

nor actual vacant possession by the plaintiff been obtained.

The contention of the defendant-appellant was that

having executed a conveyance the title of the land was

thereby vested in the defendant, who had thus acquired ail

he had bargained for, i.e., the dominium which would enable

iim to obtain the actual possession by ouster of the claim-

ing occupant.
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Ratwatte it was thus agreed that the plaintiffs onlyremedy was-
Dullewe to sue the claiming occupant for declaration of title, making

the vendor a defendant in the action to warrant and defend
his title.

The facts in the case are that the plaintiff bought
the property at public auction on conditions of sale by
which on payment of the purchase money the defendant

agreed to execute a conveyance and that on payment of the

full purchase money the purchaser should enter into

possession of the property.

The plaintiff paid the; entire purchase money,;but found

a. tenant in possession of the property, who paid rent to a

third person, Dullewe, up to the date of the plaintiff's pur-

chase in September, 1905.

This tenant has apparently declined to pay rent until

it can be ascertained who is capable of giving a legal

receipt, although he admits he tendered the rent to Dullewe

on more than one occasion, who refused it.

A conveyance appears to have been executed by the

defendant, and has been tendered to the plaintiff by letter,

but refused or ignored, and plaintiff says he knows there

was a title deed for the land in the name of defendant's in-

testate.

Dullewe was examined, and asserted that the property

was his by gift from defendant's intestate, and that he was

not prepared to give possession either to the plaintiff or

defendant. He also admitted that he had prepared a list

of defendant's intestate's property with a view to obtain

letters of administration, and that the property in question

was put in that list.

It seems to be good and settled law (Z?. Appuhamy v.

P. Appuhamy and Others, 3 S. C. C. p 6i, following 2 Lorenz

49) that the execution and delivery of a conveyance of land

in conformity with the Statue of Frauds confers the domir

Ilium on the purchaser, and so gives him a title to maintain

an action against a third party in possession without or

under a weaker title.

I have no doubt, therefore, that if the plaintiffhere had

accepted the conveyance tendered by the defendant hfr

might maintain his action against Dullewe for declaration
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of litle, and might have called upon his vendor to warrant ^''i^aite

and defend the title conferred. Duliewe

In fact, I think it would be his proper and only remedy ;

but here the purchaser has not accepted the conveyance.

The question is also;—whethena purchaser is bound to

accept such a conveyance when he knows that the result

of doing so will necessitate the bringing of an action in

order to acquire that physical possession which any person

of sense would desire to acquire on a purchase?

The law holds he is entilled to vacant possession on

his purchase (Voet, Book xix. Tit. i sec. 10. Berwick p. 173) ;

and Voet quotes from the Digest to shew that a vendor is

understood to deliver vacant possession when he makes
such delivery of the thing sold that it cannot he reclaimed

by another person, and where therefore the purchaser

would be successful in a suit of possession.

Vacant possession according to Voet may possibly

(Berwick p. 174) be distinguished from actual physical '

detention ; and it would seem that the Roman Dutch Law
does not require an actual physical delivery of possession

of immoveable property, but merely a delivery of a clear

title to have such possession.

Vacant possession might, therefore, be given if a nota-

rial conveyance were accepted by the purchaser.

Are the facts connected with the assertion of possession

i)y Duliewe of such a character that the plaintiff would be

justified in refusing acceptance of the conveyance and

asking for a rescission of his contract and the return of tin.-

purchase money ?

It may be said on the one hand that Duliewe has not,

and knows he has not, a title to the property ; that the tenant

Felsinger is aware of the transfer \ty the defendant to the

plaintiffand of Dullewe's want of title; and that all plaintiff

could have to do would lie to give notice to the tenant

either to quit or pav rent to him, and he could obtain the

physical possession he contends he is entitled to.

There is, however, on the other hand the fact that

Duliewe claims the property, that there is a possibility

that he may maintain and succeed in an action against the
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^atoarte administrator defendant on the ground of prescription or

Duiiewe i" other words an uncertainty whether the defendant has

a good title.

If the plaintiff accepts the conveyance he will, I think,

be almost inevitably obliged to take legal proceedings to

establish a clear title to the premises he has bought.

It was incumbent, I think, on the defendant to have
cleared the title before asking the plaintiff to accept the

conveyance, and no man ought on equitable grounds to be

compelled to accept a strong probability of a law suit in

the place of that quiet possession which a purchaser is

entitled to.

Under the contract also, here the purchaser was entitled

to enter into possession on payment of the purchase

money which I take to mean actual detentive possession

and not symbolical possession by means of a title deed.

This he has been unable to obtain and I think, there-

fore, that on both grounds I have indicated he is entitled to

succeed in this action and that this appeal should be dis-

missed with costs.

Wood-Rknton, J.—I have considered this case with

all the care which Mr. Bawa's able and most strenuous

argument on behalf of the appellant demanded. But in

view of the facts, think th;it the judgment appealed against

is right.

It is clearly the duty of vendor of immoveable property

to give the purchaser vacant possession. The Roman
Dutch writers affirm this proposition in, no uncertain

terms :

—

Tradere hie non est simpticiter de nianu in manum. con-

ferre aut in nudam detentionein emptorem deducere ; sed vacuum

possessionem praeslarc, id est, liberam ab omnibus possessoribus

et deientoribusjustis. (Cens. For. iv, C. 19, s. 10).

In Bk. 19 tit. I, ss. 10, 11, Voet expresses himself to

the same effect (and cf. also the definition of vacant pos-

session by Berwick (p. 173 as 'po.s.se.ssion unmolested by

the claims of any other person in posse-sion" : and Burge

11,538). Now, what do we find in the present case? Mr.

Felsinger is in possession of the property sold, as the
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tenant of David DuUewe. David Dullewe is called as a Ratwdtte

witness, and he declares that the property belongs to him, Dullewe
and that he will not give it up to the respondent. There

is no finding or evidence of collusion between the respond-

ent and Dullewe. It is true that the learned District

Judge takes an adverse view of Dullewe's claim. But that

claim cannot be set aside without independent legal pro-

ceedings. I think that a vendor who has merely put, or

offered to put (for the deed of conveyance has not been

delivered to the respondent) his purchaser in a position to

sue a third part}', who without any collusion with the pur-

chaser is setting, up and really means to try to enforce

(whatever his view may be ofthe ultimate prospect of suc-

cess) an adverse title, is not giving the kind of "vacant pos-

session" that the law requires.
,

What then is the respondent's position ? He has paid

the entire purchase money, and in exchange has been fur-

nished with title—or the promise of a title—to bring a law-

suit. We are asked to say that under these circumstances

he has no right to cry off the bargain and reclaim his

money. I do not think that any 6f the authorities cited by

Mr. Bawa oblige us to affirm this startling proposition. It

has been held \^Appuhamy v. Appuhamy (1880)3 S. C.C. 61]

that the execution and delivery of a conveyance transfers

title to a purchaser so as to enable him to sue a third party

in possession without title or under a weaker title, even

\^Don Andris v . Illangakoon {\Z^']') z Lor. 49] although he

never had possession of the property himself; and there

are other decisions to the same effect [ Wijanaika v.

De Silva (1906) 9 N. L. R. 366 ; Allis v. Sigera (1897) 3 N.

L. R. 5; Pereta v. Baba Appu (1897) 3 N. L. R. 40;

Fernando V. Jayawardene {iS<)6)2'N.'L. R. 309]. But none

of these cases decide that a purchaser is bound to adopt

the remedy which they say is open to him ; and Appuhamy

V. Getchohamy [(1907) A. C. R. 97], decided by my brother

Middleton, is a direct authority to the contrary. I think

that we should follow that decision here. I have been uti-

able to find any passage in Voet or in the Censura Foresnis

which decides that where a vendor fails to discharge the

initial obligation of giving vacant possession it is not
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Pelpola competent to the purchaser to claim cancellation of the

pJeris contract.

I would dismiss the appeal with costs.

PEI^POLA vs. PIERIS.

IDROOS LEBBE Accused- Appellant.

No. 684, C. R., Colombo.

Present I<ascei,i.ES, A. C. J.

\^th October, 1906.

Contempt of courtSec. 372 of the Civil Procedure Code—False state-

ment—Its essential element.

It is essential that a false statemeut in order to render it an
offence punishable under sec. 372 of the Civil Procedure Code
should be made wilfully and with au intention to pervert the
cjurse of justice.

A false statement made with a desire to worry and annoy
some person does not amount to a contempt of court under that

section of the Code.

Perera v. Perera (8 N. L,. R. 343) followed.

The accused was a process-server ; and in his af&davit

of service of summons stated that the defelidant in this

•case was pointed out to him for service of summons by One

Alwis, whereas, as a matter of fact, the defendant was

pointed out to him by one Peter.

He attributed the fact of the false statement to a desire

on his part to worry and annoy Peter.

The Commissioner of Requests found the accused guilty

of having committed a contempt of court under sec. 372 of

the Civil Procedure Code, and imposed a fine of Rs. 100.

The accused appealed.

H. A.Jayawardcne(yi\t'h B. Koch) for accused-appel-

lant.

Judgment.

LasceheS, A. C. J.—This is an appeal from a convic-

tion of the appellant under sec. 372 of the Civil Procedure



THE Appeal, court reports. 109

Code for making a false statement of fact in an af&davit, Udeappa
Chettvwhich is an offence punishable as contempt of court. The ^

-^

appellant is a process-server, and he is charged with having Appu-

falsely stated in the affidavit of service that the defendant

was pointed out to him by one B. Alwis, whereas, in fact,

lie had been pointed out by one P. L,. S. Peter, the plain-

tiff's brother.

It is admitted that the defendant was actually served,

and it is not easy to see what object the appellant could

have had in view in giving the name of B. Alwis instead of

P. ly. S. Peter as the man who pointed out the defendant.

Now, it has been held in the case of Perera v. Percra, re-

ported 8 N. I<. R. p. 343, that it is an essential element in an

offence punishable under sec. 372 that the false statement

should be wilful and intended to pervert the cause of jus-

tice. Here, the Commissioner is satisfied that the false

statement was intentional and that it was not the result of

-accident or misunderstanding; but he does not find, nor

could he do so on any material before him, that there was

any intention on the part of the accused to mislead the

-Court or to pervert the couise of justice. He attributes

the fact of the false statement to a desire to worry and

annoy P. I,. S. Peter, between whom and the plaintiff there

seems to have been a quarrel. The appellant may have cora-

mited an offence punishable under some other provision of

the law, but I am clear that he has not committed an

offence amounting to contempt of court under sec. 372 of

•the Civil Procedure Code.

The conviction is set aside.

UDEAPPA CHETTY vs. APPUHAMY.

No. 14,026, C. R., KURUNEGALA.

Present: Gkeniee, J.

15^ October, 1907.

Writ, re-issue of— Stamp duty—Irregularity—Civit Procedure Code,

sees. 273 &, 2&2—Stamp Ordinance 1890, Part 11., Schedule.

A writ which has to be re-issvied on account of the laches oE
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Udeappa tlie Fiscal does not require to be re-stamped, and a sale in exe-
Lnetty cution of such a writ is good.

hamy 6'f^«(S?V«r for judgment-debtor appellant :—The sale is

bad, and should not be confirmed For the following reasons.

The sale was not held "on the spot" as required by sec. 273.

The sale is a suspicious one. The purchaser, who is a rela-

tive of the Fiscal Aratchy who conducted the sale, was not

present at the sale, and the price paid was very small in

comparison with the real value of the land. The re-issue

of the writ was not stamped, and this vitiates the whole sale

and renders it void. See Palaniappa Chetty v. Samsudeen

(8 N. L. R. 325) and Mutappa Chetty v. Fernando (9 N. L. R-

156).

Prins for purchaser- respondent :—The sale was held

on the road bounding the land, admittedly within two

fathoms of it, and this is sufficient "notice" as to what was
being sold. The price generally deteriorates at these judi-

cial sales, and it has been held that the price being small

does not prove there was material irregularity in conduct-

ing the sale. See 5'z7m V. C^am (3 C. L. R- 75)- The ob-

jection to the want of re-stamping re-issue of the writ is-

taken here for the first time.' Had it been taken in the

lower Court, the returns, etc., might have been examined,,

and reasons given as to this omission for not stamping,

afresh. Even if these objections be considered irregulari-

ties, there is no proof that "substantial injury by reason of.

such irregularity" resulted.

Judgment.

Geenier, A.J.—This is an an appeal by the judgment-

debtor from an order of the Commissioner disallowing his

application to have the sale in execution of his property

set aside on the ground of certain irregularities; The writ

was re-issued twice, and it was on the third occasion that

the sale in question took place. There were several points

discussed in appeal ; but in my opinion the only point I

need consider is whether the writ of execution should have

been freshly stamped each time it was ,ire-issued. Mr.

Schneider, on the authority of a case reported in 8 N. L. R.

325, Palaniappa Chetty v. Samsudeen, argued that the sale-
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was absolutly void, as the writ under wbich it was held was Udeappa

not stamped every time it was re-issued. On reference to ^
''

the writ I find that it was not executed the first time be- Appu-

cause the officer entrusted with it was ill, and the second """0'

time because the- officer had other duties to perform. No
levy whatever was made under the writ, and it was when
the writ was issued the third time that the execution-

debtor's property was sold and a certain sum realised.
, It

is jiot true, as stated in the petition of appeal, that the debt

was reduced by the sale of a cart and bull belonging to

the execution-debtor. The question therefore is,—whether
the judgment-creditor was bound to supply stamps for the

writ each time it was re-issued, although it was not

through any negligence or fault of his that the writ

was not executed on the occasion of its first and second

issue. I am prepared to concede that if the judg-

ment-creditor had been paid a portion of his claim, and

the writ had been returned to Court, the writ could not pro-

perly be re-issued without a fresh stamp. But I am certainly

not prepared to go the length of saying that any sale held

under such a writ would be null and void because, as pointed

out by Acting Chief Justice Lascelles in Muitappa Chetty v.

Fernando, reported in 9 N. L. R. p- 156, 1 am quoting his own

words, "the provisions of the Stamp Ordinance with re-

gard to the re-issue of writs have in view a purely fiscal

purpose, and I cannot read them as an enactment that the

writ if re-issued after having been returned into Court is a

nullity, whether stamped or not". I fully concur in that
,

view. There is no suggestion here that anyone but the

Fiscal, who is simply the ministerial officer of the Court,

was responsible for the re-issue of the writ, and I do not

think it was ever the intention of the Legi^^latuie to impose

a stamp duty on every fresh issue in the circumstances

that have transpired in this case. Certainly the judgment-

creditor was not to blame in any way, because he had

placed his writ in the hands of the Fiscal after having com-

plied with the provisions of the Stamp Ordinance, and if

no sale took place on the first or second occasion of its

issue, it is plain that he cannot be made to suffer on ac-

count of the laches of the Fiscal.

I am of opinion, therefore, that the writ was a good:
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Pereya one under which the sale in question took place^ and that

Fernando ^^ appeal must be dismissed with costs.

PERERA vs. FERNANDO.

No. 394f C. R., Colombo.

Present : Wood-RenTon, J.

Argument : i^iA June, 1906.

Judgment: 14/A June, 1906.

Crown land—Prescription—Rights 0/ occupier—Compensation—Crown
grtmt—Ordinance No. 12 o/'i84o, sec. 8.

Section 8 of Ordinance No. 12 of 1840 confers on the pos-

sesfsor of Crown land a statutory interest. His rights either to a
Crown grant or to compensation when the land is required for

public purposes are, however, subject to the condition that he
shall be ready and willing in the lormer case to accept a grant

and to pay the prescribed compensation, and in the latter case to

give up the land on the required compensation beiug tendered

by the Crown.

Ifhe fails to comply with this condition the parties are re-

mitted to their ordinary rights under the common law, i.e., it

will be competent for the Crown, whether it desires land in the

occupation of a bona Jide possessor for more than ten and less

thau thirty years for public purposes or not, to eject him by
ordinary process of law subject to his legal rights to compensa-

tion for improvements.

It will, a fortiori, be competent for the Crown to avail itself

of the same procedure subject to the same condition when land

is required for public purposes.

vanLangenberg for appellant.

c. a. V.

Judgment.

Wood-Renton, J.—This case raises an iiiteresting

-question of law as to the legal position of persons who are

in possession of Crown land, and as to the construction of

sec. 8 of Ordinance No. 12 of 1840.

On the record, as it stands, there is some doubt as to the

facts ; and I should like to state, in the first place, what is

the view I take of the law. As there is every prospect of the

case coming up again in appeal, it seems to me there is

no reason why I should send it at this stage for argument

before two or more judges. It was pointed out by Mr.
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Justice Wendt in the case of D. C, Colombo, No. 15,126,* Perera

and by Mr. Justice Grenier in the case oi Podda v. JRabulis pg^„^
-and others, 8 N. L. R. 358^—and there can be no doubt as

to the fact—that the right which a possessor and improver of

land acquires under sec. 8 is something greater and higher

than that of the holder of the mere agreement to convey.

-He is entitled after ten years' and less than thirty years' un-

interrupted possession of such land to claim a grant from

the Crown on payment of half its improved value ; and, if

,the Crown requires the land for public purposes, it can only

exercise its right of resumption on payment to the possessor

of half the improved value of the land and the full value of

any buildings which may have been erected thereon. The
question which is raised by the present appeal will assume

ultimately one of two alternative forms. In the first place,

what is the position of a possessor of Crown land after

more than ten years' and less than thirty years' occupation if

he does not claim, and is unwilling to accept, a grant of the

land on condition of paying to the Crown half its improved

value. I am assuming, for the purpose of this question, that

•MOHAMADO ALI ei al. vs. SENEVIRATNE ei al.

No. 15,126, D. C, COIOMBO.

Present: Moncreiff & Wbndt, JJ.

25/A March, 1904.

Dornhorst, K.C., for plaintififs-appellant.

Walter Pereira (with H. A. Jayawardene) for ist defendant-res-

pondent. '

Judgment.

Wendt, J.—This is an action to vindicate from the defendant
a parcel of land valued at Rs. 700 on the strength of a grant from the
Crown. The land is 6 acres 3 roods 9 perches in extent, and is depict-

ed in the plan at p. 139 of the record as lot No. 655, alias lot 4,838.

It contains 290 bearing cocoanut trees, and is in fact (as it was at the
date of the Crown sale) a fully planted garden: Ou the 17th January,

1899; the Crown put this lot up for sale by auction, describing it

merely as "chena overgrowing with lautaua", and plaintiffs became
the purchaser at the price of Rs, 305, a price appropriate to laud of
the description I have quoted, but much below the value of a planted
garden. Plaintiffs obtained a Crown grant for the land ou 7th
October, 1899, and the}' complain that defendant is in unlawful pos-

session.
Defendant claims a right to the land arising out of the following

facts. His father-in-law, Sarpiano, being the owner of the i6 acres

block lying on the east of the lot in question, encroached on the
latter and put down some cocoanut plants. About 5 or 6 years

thereafter, that is to say about 28 years before action, defendant on
his marriage went to live on this lot with Sarpiaho's consent, and
-ever afterwards possessed and improved it. On the 14th February,



114 THE APPEAL COURT REPORTS.

Ptrera the Grown is not claiming the land for public purposes..

Terudndo In such a case, what are its rights as landlord ? In the

second place, what is the position of the' possessor if the

CrOWn does claim the land for public purposes, and he re-

fuses to accept the compensation for which the statute has-

made provision ? I shall state my views in regard to those-

questions freely, in the hope, and, indeed, in the certainty,

that they will shortly come up for review before a higher

authority. It is clear that sec. 8 of Ordinance No. 12 of"

1S40 confers on the possessor of Crown land under the.

circumstances contemplated by the questions stated above
a statutory interest in the property. But I do not think it is-

an unfettered interest. I think that the section attaches,

by implication a condition precedent to the enjoyment by
the possessor of his rights either to a Crown ^grant or to

compensation when the land is required for public pur-

poses, viz., that he shall be ready and willing in the former

case to accept a grant and to pay the prescribed compensa-

tion, and in the latter case to give up the land on the re-

quired compensation being tendered by the Crown. If he

1888, the land was put up for sale at the Colombo Kachcheri, and
the defendant became the purchaser of it under sec. 8 of the Ordi-
nance No. 12 of 1840, at the price of Rs. 70, being half the improved
value. He had to pay in addition Rs. 24'30 for fees and charges,
making a total of Rs. 94*30. This he did in' three instalments, viz.,

on the day of sale Rs. 31 "30, on 21st March, 1888, Rs. 40, and on 17th
September, 1898, Rs. 23. No grant was, however, issued to him. but
he continued in undisturbed possession of the land. The Attorney-
General, who was made a party to the action, as representing the
Crown, pleaded that the sale to plaintiff was made by mistake, and'
that the Crown had already found that defendant had cultivated and
improved the land, and had recognised his right to a grant under
sec. 8. the land tiot being required for public purposes or for the use
of His Majesty the King. On behalf of the Crown, the Attorney-
Gpneral expressed his readiness and willingness to repay to plaintiffs

their purchase money with interest and to obtain for defendant a
grant under sec. 8.

The most important question argued before us was as to the
nature of the right acquired by an improver of Crown land under
sec. 8 of the Ordinance of 1840, the plaintiff contending that it did
not amount to an interest in the land, but at most to a right of action
against the Crown if it disposed of the land to a third party; while
defendant submitted that the section gave the improver a statutory

right to hold that land against the Crown—a right which the Crown
could not defeat by transferring the land to another. The learned'

District Judge decided in favour of the defendant, and the plaintiffs

have appealed.

The question involved is one of great importance, because of the
Yery frequent occurrence of encroachments on Crown land under
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fails to compiy with this condition precedent, I thii^k tl^at Pf^^a

the parties are remitted to their ordinary rights under the^^^J^,^^

common law of the Colony. It will then be competent for

the Crown, whether it desires land in the occupation of a

bonafide possessor for more than ten and less than thirty

years for public purposes or not, to eject him by ordinar}'

process of law subject to his legal rights to compensation

for his improvements, whatever these rights may be. It

will, afortiori, be competent for the Crown to avail itself of

the same procedure subject to the same condition when
land is required for public purposes. I am convinced my-
self that this construction of the statute is sound for the

following reason. 'By the law of this Colony, and by the

laws of most civilized countries, where private property is

required for purposes of public utility, the state is expressly

authorised to exercise its right of eminent domain compul-
sorily on payment of compensation to the owners in accord-

ance with defined rules.

I cannot think that in such a case as the present,

when the property in question is Crown property, as to

which no common law prescriptive rights have been ac-

tlie circumstances mentioned in sec. 5, alttiousfti no case quite similar
to the present, of a conflict between the improver and a transferee pf
the Crown, appears to have occurred,—at. least none has been cited
to us. The cases mentioned by the District Judge, in his order of
gth December, 1902. dealt indirectly with the question without lay-

ing (Jown any decisive ruling. After giving the most careful consi-
deration to the matter, I think the District Judge was right; and in

so thinking I am glad to have the support of the high authority of
6onser, C. J., who, in Casipillai v. Ramanater, 2 N. L. R. 33. expressed
the same view, although it was not necessary for the decision of that
case.

It is a general principle that>a person cannot convey to another
a better title.to land than he himself has. At the same time it is re-

cognized that a jnere contract to convey land to one person is not
such a fetter on the title as would prevent the owner from
conferring a good title by conveying the land to an innocent
third person. In my opinion the right which a possessor and
improver of land acquires under sec. 8 is something greater and
higher than that of the holder of an agreement to convey. He
has possessed and improved the land, arid that would under
the common law entitle him to retain possession against the
owner until he was paid the full value of his improvements.
The Or iinance su'bstitutes for that right the right to claini halif

the improved value of the land and full value of all buildings if

the Crown desiires to turn the possessor put on the ground that

it requires the land for public purposes or fpr the use of His Majesty.

If the laud is not so required, the possessor catlnot be turned out^
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Pereya quired, it can have been the intention of the Legislature to

/rey„a„i^(, enable a mere possessor of land to set the title of the

Crown as landlord, and the interests of the whole com-
munitj', at defiance by refusing to avail himself of the

compensation which it has placed at his disposal. On the

facts as they stand it is doubtful whether the plaintiff in

this case, who, sues by the authority of the Attorney-

General, is claiming the land for public purposes or not;

and I think—subject to anything the Solicitor-General

may say on the point—that the best order for me to make
is to set aside the judgment and decree appealed against

and leave the plaintiff to take such proceedings for the

establishment of bis rights as he may thiu:^ fit. The case

will then be decided in the Court of Requests in the light

of the law as I have tried to define it ; and if it comes up
in appeal, there will be no difficulty in securing its re-

argument before two or three judges.

I only desire to add that the view Which I have ex-

pressed as to the nature of the interest in Crown lands

created by sec. 8 of Ordinance No. 12 of 1840 seems to me
to derive indirect corroboration from a decision delivered

a few days ago by His Lordship the Chief Justice iu the

but is entitled to a grant-!, of the land on paying half its improved
value. Now, it cannot be contended that if a man has entered upon
and iuiproveduiy laud under ciicumstances entitling, him to the jus
.retentioiiis 1 could defeat his right by merely transferring the laud

to another; that this other could obtain ejectment against him with-

out compensating him for tue improvement of ihe laud. Yet, this is

what plaintiffs are seeking to do, and, in my opinion, they are not
entitled to do it.

It was contended for the plaiiitiffs that the Crown had the right

at any time summarily to eject defendant from the land without pro-

-cess of law. That has yet to be decided, but at any rate it could only

be done if the land was required tor the purposes mentioned in the

section, arid that is not suggested here. Further, it could only be

done "on the possessor being paid the half of the improved value",

which was not done here. On the contrary the.Crowuby its officers

accepted defendant's payment of half the improved value, aud agreed

to give him a grant.

For these reasous I think the decree appealed from should be
-affirmed with costs.

MONCREIFF, J.— I entirely agree with my brother Wendt's opi-

nion. I think that the defendant acquired a statutory interest, which

became indefeasible when, the land not having been required for

public purposes for the use of the King, the Crown definitely accept-

ed the half improved value from him.
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in the case of C. R., Avisawella, No. 4,817,* S. C. No. 150. Woutersz

The appeal is allowed 011 the terms I have slated.
V.

Carpen
Chetty

WOUTERSZ vs. CARPEN tYLW^Ti et al.

No. 8,350, D. C, GaIvIvE.

Present : HUTCHINSON, C. J., & Wood-Renton, J. '

22nd October, 1907.

Postponement of trial, application for—Refusal—Withdrawal of
Counsel.

Where Counsel for the plaintiff asked for a postponement of

the trial ou the ground of the plaintiff's illness, and where the

postponement was refused and the trial went on and the plain-

tiff's Counsel took no part in the further proceedings,

Held: That Counsel had no right to withdraw from the

case under such circumstances, but it was his duty to proceed

as far as he could with the examination of the witnesses who
were called on the other side and to have adduced all the, wit-

nesses on his side who were present and available.

This was an appeal from au order of the District Judge

(G. A. Baumgartner, Esq.) refusing a postponement of the

trial of a case. The circumstances in which the order.was

made as appear in the record are as follows :

—

*KUNDA vs. FERNANDO.,

No. 4,817, C. R., AVISAWEI,I,A.

Present: Lascelles, A. C. J.

'

ith June, igo6.

E. W. Perera for plaintiff-appellant.

Judgment.

LascelLES, a. C. J.—This is an appeal from a decision of the
-Commissiorier of Requests in a partition case awarding j of certain

lands to the plaintiff and f to the defendant.

The land in question was conveyed to the plaintiff and defend-
ant in consideration of payment of half improved value by three
Crown grants dated the 6th December, 1901.

It is admitted that the improvements in consideration of wliich
the grants were made were the work of the defendant alone. The
grants were made out in the joint names of the plaintiff and the de-
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tVm^ersz "29th January, 1907.

Car^. "Mr. Goonewardene for ist defendant.

"Mr. J. S. Jayewardene, for plaintiff, asks for postpone^
ment on the ground of the illness of the plaintiff. Medical
certificate produced.

"Mr. Goonewardene opposes postponement.

"The Court points out that there is nothing before it to
shew that the personal attendance of the plaintiff is neces-
sary, and therefore a postponernent cannot be given.

"Mr. Jayawardene tenders a medical certificate, and
simply states that he leaves the matter in the hands of the
Court.

"Mr. Wickremesinghe, for 2nd defendant, points out
that he desires to guard himself from liability for costs.

"I refuse the postponement asked for.

"Mr. Jayawardene states that he is not ready to go on
without the plaintiff. He takes no part in the further
hearing."

ff/. C. Pereira for plaintiff-appellant.

Bawa for defendants- respondent.

Judgment.

Hutchinson, C. J.—This is an action under sec. 247

of the Civil Procedure Code. The plaintiff and the ist de-

fendant because the former had contributed a portion of the pur-
chase money. The defendant seems to have paid the first instalments
of Ps. 450 and Rs. I4'85, and the balance was made good by the
plaintiff.

The Commissioner considers that at the time of the sale the de-
fendant had a good title to half the land, and that what was trans-
ferred wasonly one-hfllf of the land. He regards the payments made
by the plaintiff as affecting only'half the land, and considers that the
plaintiff is therefore only entitled to \ of the land.

This decision is based upon a misapprehension of sec. 8 of the
Ordinance No. 12 of 1840. The defendant under that section was not
entitled to half the land. He had merely a right to a grant of the
land at half the improved value.

Wtien a Crown grant is made to several persons without speci-
fying th eir respective interests it is clear, in the absence ofany express
agreement to the contrary, that their shares must be taken to be
equal.

The decree must be varied by ordering the lands in question to be
partitionedin equal moieties between the plaintiff and the defendant.
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feiidant both summoned witnesses. When the case was Wout^rsx

called on for trial Mr. J. S. Jayawardene, for the plaintiff, Carpen
asked for a postponement on the ground of plaintifl:'s Chetly

illness, and produced a medical, certificate. The Judge
pointed out that there was nothing to show that the per-

sonal attendance of the plaintiff was necessary, and there-

fore a postponement could not be given. He says : "Mr.
Jayawardene tenders the medical certificate and simply

states that he leaves the matter in the hands of the Court.'*^

The Judge then refused a postponement. The defendant

then called some evidence. Mr. Jayawardene took no part

in the further hearing; and judgment was given for the

defendant.

When Mr. Jayawardene said he "left the matter in the

hands of the Court", I think the Court naturally inferred

that he meant to go on with the case and do his best if the

postponement was refused. Counsel has no right to with-

draw from a case without the consent of the Judge. He
ought to have cross-examined the defendant's witnesses,

-and to have called his own witnesses; and if it then appear-

ed likely that the plaintiffs evidence might be very material,

the Judge would surely have allowed a postponement in

order that the plaintiff's presence might be procured.

I do not feel disposed now to order a new trial. I dis-

miss the appeal.

Wood-RenTON, J.—I entirely agree. I am clearly of

opinion that Mr. Jayawardene had no right to withdraw

from the case under the circumstances disclosed in the

record. It was his duty as an Advocate to proceed as far

as he could with the examination of the witnesses who were

called on the other side and to have adduced all the wit-

nesses on his side who were present and available. If it

transpired that his client, who was absent, was a material

witness, I feel quite sure that the learned Judge would

have granted him a postponement for the purpose of secur-

ing her examination ; and if any application for such a

postponement had been refused, it is obvious that the ap-

pellant would have stood in a peculiarly strong position ia

the Appeal Court.

I have no hesitation in the case whatever.
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Adara- ADARAHAMY vs. ABRAHAM et al.
nanty

Abraham No. 5,775, C. R., Balapitiya.

Prese?it : Middleton, J.

Argument : i6^A & lyiA September, 1907.

Judgment: jftth September, 1907.

Action under sec. 247 of the Civil Procedure Code—Test ofjurisdiction
—When coutestatio arises—Character ofaction.

In an action under sec. 247 of the Civil Procedure Code the
test ofjurisdiction is the amount due on the writ at the date of
seizure.

The contestatio arises at that date, and an action under sec.

247 is in its character rather au appeal from the decision in the
claim inquiry than a new and substantive action.

This was au action under sec. 247 of the Civil Pro-

cedure Code. The house and land involved in the action

was admittedly over Rs. 300 in value. The decree in the

case in which the writ issued was dated the 27th April,

1905, and was for a sum of Rs. 242-50 with interest thereon

at 9 per cent, per annum from that date till payment in full

plus the costs of suit, Rs. 28 75. The seizure on the writ

took place on the 20th May, 1906, and at that date the

amount of writ was Rs. 298'34. This action was brought on

the 13th September, 1906, and then the amount due on the

writ exceeded Rs. 300. The defendants contended that the

action was outside the jurisdiction of the Court of Requests.

The Commissioner (F. D. Pieris, Esq.) held that as the

amount of the writ at the date of seizure was under Rs. 300

the action was within his jurisdiction. The defendants

appealed.

de Zoysa for defendants-appellants :—The Court of

Requests has no jurisdiction to entertain this action. Ac-
cording to the principle laid down in Ponnambalam v.

J'aramanayagam (9 N. ly. R. 48), the jurisdiction in cases

under sec. 247 is determined by the value of the property

seized or the amount of the decree, whichever is less. Ap-
plying that principle to this case, as both the value of the

land and the amount of the writ at the date of the institu-
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tion of this action were over Rs. 300, the Court of Requests Adarci'

had no jurisdiction. The value of the land is admittedly '^^^^

so ; but the Commissioner has held. that he,has jurisdiction /J*ra//a>w

as the amount of the writ at the date of the seizure was
under Rs. 300. The Commissioner is wrong. The amount
of the writ at the date of action brought (which is clearly

over Rs. 300 in this case), and not the amount of the writ at

the date of seizure, should be considered in deciding the

question of jurisdiction. The action is brought to have
property declared liable to be sold iu satisfaction of an
amount which exceeds Rs. 300 [^Madhusudun Koer v. Rakhal
Chunder Roy (15 Cal. 104)].

A.St. V. Jayawardene for plaintiff-respondent:—The
Commi.s.sioner was right iu holding that the right of the

parties to action under sec. 247 should be taken as they

stood at the date of seizure. The Court should not take

cognizance of what happens after that date \_Silva v. Nona
Uaniine (10 N. L- R. 44) ; Silva v. Kirigoris (7 N. L. R. 195)]-

The action under sec. 247 is a sort of appeal from the order

in the claim proceedings.

De Zoysa in reply :—The principle contended for by
respondent is not sound. For if between the date of

seizure and the date of the institution of the action under

sec. 247 the amount due on the writ is so reduced as

to leave only a sum under Rs. 300 payable, must action

still be brought in the District Court simply because at the

date of the seizure the amount due was over Rs. 300?

c. a. V.

Judgment.

MiDDLETON, J.—This was an action under sec. 247 of

the Civil Procedure Code by the judgment-creditor against

the claimant whose claim had been upheld.

The Commissioner of Requests gave judgment for the

petitioning judgment-creditor, and the defendants ap-

pealed.

Only three points were taken before me by their Coun-

sel, the findings on the facts not being disputed.

The first point was that the test jurisdiction of the
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"^hSii^y
^^^^^ ^^ regards value in an action such as this was the-

V. amount of the decree at the date of the inception of the
Abraham

action, and not at the date of the seizure.

It was distinctly laid down by the Full Court in Pon-

nambalam v. Paramanayagam in 9 N. L,. R. p. 48 that the

value of the subject matter of an action under sec. 247 muSt
be determined by the amount of the decree or the value of

the property seized, whichever happensto be less.

In Madhnsudun Koer a'nd another, defevdant% v. Rakhat
'Chunder Roy and another, plaintiffs (15 Cal. 104J the Court,

following the decisions of the Courts of Bombay, Madras,

and Allahabad, held that the amount which wasto settle the

jurisdiction in an action similar to our action under sec. 247
was the amount of the debt, and not the value of the property

seized.

This decision does not conflict with the decision of our
Ftill Court, but limits it.

The question here is, as it might have been in both

these cases, at what time is the amount Of the debt to be
ascertained, at the inception of the action or upon the

seizure ?

In my opinion it must be ascertained following the

reasoning in the judgments of the Full Court in Silva v.

Nona Hamine fio N. L. R. 44) by looking at the rights of

the- parties as they existed at the date of seizure. Th» con-

testaHo arises as that date, and an action under sec. 247 is

in its character rather an appeal from the decision in the

claim inquiry than a new and substantive action.

In my opinion, therefore, the test of jurisdiction is the

amount due on the writ at the date of seizure.

As that amount is admitted to be less than Rs. 300 I

am clearly of opinion that the Court of Requests had juris-

diction to try and determine this case.

As regards the points—(i) as to the Deed P., excluding

the houses, (2) as to Don Harmanis not being entitled to

claim more than one-eighth—they were met on the argu-

ment, and were not seriously pressed.

The I.St defendant and his brother purported to pur-

chase uMfier D., the larger house in question under a Fiscal's
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sale, and it hardly lies in his mouth now to deny Don Weerappa

Harmanis' title thereto. y^
•''

As regards the one-eighth, the Deed of Gift No. 14,610
I^'^''^'^

conveyed the entirety of the land. That deed, though ap-

parently frequently impugned, has not been declared void,

and the Commissioner of Requests has held, and apparent-

ly rightly so, that Don Dias, the father of Don Harmanis,

and his donor under No. 14,610 (father and son) had ex-

clusive possession of the land for upwards of 10 years.

I therefore dismiss the appeal with costs.

WEERAPPA CHETTY vs. ISABELLA.

No. 4,405, D. C, Negombo.

Present : Hutchinson, C. J., & Wendt, J.

2gtk October, i^yyj.

Fiscal's sale, application to setaside—Objections—Objections urged other

than those stated in the petition—Civil Procedure Code, sees. 282 &
341-

When dealing with a proceeding ujider sec. 282 of the Civil

Procedure Code no other objections can be considered than

those mentioned in that section.

This was an application under sec. 282 of the Civil

Procedure Code to set aside a sale. The respondent, who

was substituted as defendant in the room of her deceased

husband, the original defendant, filed a petition setting

forth certain objections to the sale being confirmed. On

the day of enquiry none of the objections mentioned in

the petition were enquired into or urged, btit the Counsel

for the respondent objected to the sale on the ground that

the provisions of sec. 341 of the Code had not been strictly

complied with. The District Judge upheld the objection

and set aside the sale.

The plaintiff appealed.

Sampayo, K.C. (F. M. de Saram with him) for the ap-

pellant :—The order of the District Judge setting aside the
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^Cheu"^
sale is wrong. The objection taken by the respondent is

y. not one coming under the provisions of sec. 282 of the
fsabella Civil Procedure Code. If the respondent was in any

way prejudiced, she should have moved the Court to

stay the sale, for in this case the record shows that the

respondent had been served with the notices previous to

the sale and was therefore fully aware of all that had been
done. The provisions of sec. 341 of the Code are not ap-

plicable to a proceeding under sec. 282. Under the latter

section the respondent must show that she had suffered

substantial loss by reason of certain irregularities in the

publishing and conducting of the sale in execution, and
this she has failed to do. The petition is bad for want of

an afiBdavit to support it. The provisions of sec. 341 are

applicable to a stage before the actual sale takes place,

and the reciird shows that the provisions of this section

have been practically complied with.

Bawa for respondent :—If the provisions of sec. 341

have not been strictly complied with, the sale, is void ab

initio. There was no proper decree against the respondent,

and therefore no binding sale. He referred to Bastian

Pillai v. Anapillai (5 N. I,. R. 165) and D. C, Galle, No.

5,741,* decided on the 5lh April, 1906.

* DE SILVA vs UJATI HAMY.

No. 5,741, D. C, Gai,i,B.

Present: Lascehes, A. C. J., & MIddi,e;ton, J.

Zth April, 1906.

A. St. y. Jayawardene for plaintiff-appellaut (writ-holder).

Bawa for petitioneis-respondent.

Judgment.

MlDDi,ETON, J.—This was an appeal against an order made on
the 6th February, 1906, declaring the sale of one bag of paddy sowing
extent of the field Moragala Kumbura, held under writ in this case

on the 8th September, 1905, to be a nullity and setting it aside.

The appellant, the judgment-creditor against one Ujati Hamy,
under his writ caused the Fiscal to seize and sell one bag of paddy
sowing extent out of eight bags paddy sowing extent of the field

Moragala Kumbura on the 30th August.
The respondents to this appeal, who preferred claim to 5 bags

extent in the said field, sought for and obtained an order from tjie
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Sampayo iu reply referred to Gooneratne v. Perera et al. Weerappa

(2 N. L. R. 185).
^^'^^y

Isabella

Judgment.

Hutchinson, C. J.—The District Judge set aside the
sale on the ground that sec. 341 of the Civil Procedure
Code had not been complied with. As to the sale, I think
it is too late now to take that objection. He also refers to

the fact that the writ under which the sale took place

orders the sale of "the defendant's" property, and that the

defendant named in the writ is the present respondent who
was substituted for the original defendant, deceased, and
that, if we are to be verbally accurate, the original defend-

ant's property could not be seized under that writ, and the

private property of the respondent ought not to be seized,

because she is merely defendant in her representative capa-

city. The writ was at first issued in the lifetime of the

Court lo stay the sale on the ground that they were entitled to the one
bag paddy sowing extent of the said field by purchase from on K. P.
Lewis who bought the same from the and respondent, the appellants
judgment-debtor Ujati.

On the ist of September, 1905, the Court, through its Secretary,
ordered the Fiscal to stay the sale. Some correspondence thereupon
ensued between the Fiscal and the writ-holder's Proctor with re-
ference to the claim of the latter, which resulted in the Fiscal car-
rying out the sale on the 8th of September,

The respondents then applied to the Court, and on the 6th Feb-
ruary, 1906, an order was made setting aside the sale in execution
and declaring it a nullity. Against this order the writ-holder now
appeals.

It would seem that the writ-holder was the purchaser of the pro-
perty in question at the sale for Rs. 6.

It was argued before us on the authority of Asmutunnissa Begun
V. Ashrufi Ali and others (I. L. R. 15 Cal. p. 488), that the case before
us was on all fours with that case, and that sec. 282 of our Civil Code
of Procedure being the same as sec. 311 of the Indian Code of Pro-
cedure a person in the position of the claimants in this action would
not come within the words "any person whose immoveable property
has been sold" under this chapter.

A case was also quoted from vol. 7 of the Bombay I/aw Reporter,
p. I, shewing from the judgment of Lord Davey, quoting the judg-
ment of Sir Barnes Peacock in Kishen Chunder Ghose v, Mussumat
Ashoorun that even if the claimant's property in this case had been
sold that such a sale would be a nullity, and might be disregarded
without any proceedings to set them aside.

The questions that we have to decide are, whether the claimant
being a transferor from the judgment-debtor had power to apply to

the Court under sec. 282 ; and if not, whether the District Court had
power to cancel this order on any other ground .'

I think it is pretty clear on the petition filed by the claimants
•that their application was made under sec. 282..
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Weerappa original defendant; it had been returned and lately re-

V. issued with the addition of the present respondent's name
Isabella written in red ink "in the room of the deceased" original

defendant. That is not strictly accurate ; but it was
clearly intended that under it the property of the original'

defendant should be seized, and so the Fiscal understood

it. I do not think that the irregularity is enough to in-

validate the sale. I should therefore set aside the order of

the District Judge.

There were two other objections to the sale raised by
the petitioner ,in the District Court. One was that it did;

not take place at the advertised time, and the other was

that it was not properly advertised. If the petitioner

wishes for an enquiry as to the validity of those two ob-

jections, and as to whether she has sustained substantial

injury by reason of either of those irregularities, she must

be allowed to do so. The order will be to set aside the order

of the District Court and send the case back to enquire

into these alleged irregularities.

That section differs from sec. 311 of the Indian Civil Procedure
Code inasmuch as it includes, not only the decree-holder or any
person who?e "immoveable property has been sold under this

chapter", but also "any person establishing to the satisfaction of the
Court an interest in such property".

Thus I think the section goes further than the section of the
Indian Code, and would enable a person having an interest in the
property sold to clnini.

It is true that the claimants' immoveable property has not been
sold inasmuch as it is only possible for the Fiscal to sell the judg-
ment-debtor's property: but, considering the somevphat undefined
nature both of the claim made by the petitioner and that of the pro-
perty sold by the Fiscal, I do not think it unreasonable to hold that
the claimant" may be said to have an interest in the property sold iw
satisfaction of the writ by the Fiscal and that they would for that
reason be entitled to come in under sec. 282.

I think, however, that putting aside sec. 282 and looking at the
deliberate disregard by the Fiscal of the Court's order in putting up-
for saV property as to the ownership of which the Court was then
enquiring, that Ihe Court have an inherent right to say the sale carried
out by the Fiscal had not been ordered, and for that reason to set it

aside as entirely ultra vires.

In this case the appellant as judement-creditor has himself
brought about the sale by inducing the Fiscal to do that which the
Court had ordered him not to do; and if the sale is set aside, the only
person affected by such cancellation will be the appellant, the person
who improperly brought it about.

Under the.se circumstHnces therefore and for these reasons I

would refu.se to interfere with the order of the District Judge and
"would dismiss this appeal with costs.

I/ASCELIES, A. C. J.—I agree.



THE APPEAL COURT REPORTS. 127-

The aptiellant will have his costs of this apbeal. Buchchi^^
Appu

WendT, J.—I agree with what has fallen from my lord ^^Lg,.

in regard to the grounds upon which the District Judge suriya

proceeds. As regards the irregularities upon which Mr.

Bawa relies, it appears to me there are no merits Whatever

behind them. The respondent had notice of the applica-

tion to substitute her as defendant in place of her husband

deceased, also of the application to substitute the appellant

in place of the original plaintiff, and also of an application

by the appellant to issue execution on the decree. The
respondent did not appear in response to any of those

notices. Thereafter the land was actually seized, and after

the usual interval put up for sale. It was only after the

sale took place that the respondent came forward for the

first time. I find it difficult under these circumstances to

resist the conclusion that she was aware all along of what

was taking place in the action, and that her husband's

property had been attached in order to satisfy his debt. It

is impossible to say that any injustice was done her. I do

not think she is entitled to any relief upon the grounds

which have been discussed. I agree that the case should

go back for the determination of the objections laid under

sec. 282.

BUCHCHI APPU et al. vs. ABEYASURIYA et al.

No. 7,368, D. C, GalIvE.

Present: Wendt, J., & Geenier, A. J.

Argument : i^th July, 1905.

Judgment : \st August, 1905.

FiscaVs conveyance—Transfer to a purchaser who is already dead—Vali-

dity ofsuch transfer.

A conveyance made in favour of a purchaser who is already

dead at the date of the transfer passes no title ; and in this res-

pect there is no distinction between a private sale and one car-

ried out by the Fiscal.
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Buchchi E. W. Jayawardcne for plaintiffs-appellant.
Appu

Abeya- ^^ Kretser for defendauls-respondeut.

suriya C, a, V,

Judgment.

Wendt, J.—The defendants have obtained judgment
in this action on the strength of a title to the land pleaded

by the added defendant and based on a Fiscal's convey-

ance.

The facts relating to that title are as follows :— Thesrd
plaintiff was the admitted owner of the share of the land

in question, when in 1887 it was sold in execution of a judg-

ment against him. One Pedris was the highest bidder, and

he procured insertion of the name of Missi Nona, then a girl

of ID, as the purchaser. Her father paid the price, but

no conveyance was taken out. Missi Nona died in 1895,

leaving a husband (the added party) and daughter ; and the

latter died iu 1896. In 1897 the Fiscal, at the added party's

instance, executed a conveyance transferring the land to

Missi Nona. The question is, whether that instrument

passed any title in view of the fact that the grantee was

already dead? (In the circumstances proved there is no

question of prescriptive possession.)

My impression is that this question has more than once

been decided by us in the negative on similar facts ; but

appellants have not referred to any case but those men-

tioned in thejudgment. In D. C, Kandy, No. 8,298, Bonser,

C. J. (21st October, 1896)* in giving plaintiff leave to with-

*annamai.e; CHETTY vs. rawtbr.

No. 8,298, D. C, Kandy.

Present: Bonser, C. J., & Lawrie, J.

2ist October, 1896.

Dornhorst for plaintifif-appellant.

Wendt for defendant-respondeut.

Judgment.

Bonser, C. J.—There are many difiSculties in the way of the

plaintiflfs succeediug. Auiougst others I may mention that the

Fiscal's conveyance is to a man who at the time was dead, and also



THE APPEAIv COURT REPORTS. 129

-draw from the action, said: "There are many difficulties Buchcht

iu the way of the plaiutifF succeeding. Amongst others I ^^f"'
may mention that the Fiscal's conveyance is to a man who at Meya-
the time was dead." The District Judge says this was not

^'^^'^^''^

a final adjudication of the point. That is true ; it could not
amount to res judicata between the parties to that action

because plaintiff was permitted to withdraw. But the Chief
Justice's opinion is none the less an authority on the bare

question of law when it arises again between other parties.

My brother Grenier approved of this view in Ukku Menika
V. Lape (6 N". t,. R. 361), and I think it is right. Sale and
purchase of land is a contract which is not completed un-

til a conveyance from the vendor has assured the property

to the purchaser. If before that has been done the pur-

chaser died, the contract cannot possibly be completed by

the execution of a conveyance to the dead man. In this

respect I see no distinction between a private sale and one

carried out by the Fiscal. Of course the legislature might

conceivably enact that in such circumstances as the present

the Fiscal shall transfer to the deceased purchaser, and that

such transfer shall operate as though the purchaser had

died possessed of the land ; but it is sufficient to say that it

had not so enacted. The fact that the form of conveyance

assures the property to the purchaser, "his heirs, executors,

administrators and assigns", makes no difference. Heirs,

etc., cannot take ;!iaW ^a^iw with their ancestor : they can

only inherit from him, and that only where he dies possess-

ed. The purchaser here was not the owner at the time of

her death. Nor is the case of the defendants helped by

the enactment in sec. 289 of the Civil Procedure Code, that

"the grantee in the conveyance is deemed to have been

that there was no order of Court authorising the Fiscal to make the
conveyance as required by sec. 58 of Ordinance No. 4 of 1867, which
governs this case.

The plaintiff asks leave to withdraw this action and to bring a
fresh action.

The proper course will be to substitute for the order made by the
District Judge an order giving plaintiff leave to withdraw from this

action on condition of his paying the costs of this case and the costs

of this appeal. If the costs are not paid within one month from the

receipt of this record by the Court below, then the appeal stands
dismissed with costs.

LAWRrE, J., agreed.



130 THE APPEAL COURT REPORTS.

Sovsa vested with the lesfal estate from the time of the sale".
V. '

Manuel That does not imply that the purchaser in his own proper

person shall in every case be the grantee of the Fiscal's-

transfer; but the grantee must be the person entitled to

stand in the shoes of the deceased purchaser.

For these reasons I think theFlscat's transfer confers no-

title on the added party, and the plaintiifs are entitled to

judgment on that issue. There was one issue (No. 4) as to

improvements, which the learned District Judge has not

decided; and the case must therefore go back for its deter-

mination. The plaintiffs will have the costs of appeal.

The District Court costs will be disposed of by the District

Judge in his final judgment.

Grenier, a. J.—I agree.

SOYSA vs. MANUEL.

No. 7,743, C. R., Panadure.

Present : Grenier, A . J.

Argument : 2nd October, 1907.

Judgment: 21st October, 1907.

Writ of execution, application for—Practice—Civil Procedure Code,

sec. 224, and sch. ii., form 42.

An application for writ of execution made under sec. 224 of
the Civil Procedure Code is not by petition bearing a stamp
on it, but in the form No. 42 as given in the schedule to the
Code.

Chellappah Chetty v. Kandyah (2 Bal. p. 61) disapproved.

This was an appeal from a judgment of the Commis-
sioner of Requests of Panadure (T. W. Robert-S, Esq.") hold-

ing that an application for writ of execution should be by
petition, and that such petition, should be stamped.

W. H. Perera for appellant:—By sec. 224 of the Civil

Procedure Code'an application is to be made, and there is

no mention of a petition in that section. Hence there are
no stamp fees due on the written application which is re-
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quired under sec. 224. Moreover, the Code gives a special Soysa

form for this application (Form No. 42), which form is not ^a»««/
in the shape of a petition. The practice of the District

Court of Colombo is not to require a petition for an ap-

plication under sec. 224, and it is the same in almost every

other Court of the Island.

Akbar, C. C, for the Attorne3'-General :—The form

No. 42 is not mentioned in sec. 224 as form No. 43 is re-

ferred to in sec. 225. In Chellappah Chetty v. JCandyah (2

Bal. 61) Chief Justice Layard held that form No. 42 ought

not to be followed. In the same judgment the Chifet

Justice was of opinion that the application under sec. 224

ought to be by petition. It is true that that judgment has

been overruled recently by the Full Court in a D. C.

Matara case, but not on this point. By sec. 347,. "where

there is no respondent named in the petition of application

if more than one year has elapsed between the date of the

decree and the application for its execution the Court shall

cause the petition to be served on the judgment-debtor,

provided that no such service shall be neces-

sary if the application be made within the date of any de-

cree passed in appeal ". It will be noticed that the

word "petition of application" is used, and this section only

contemplates the execution of decrees under heads (A), (B),

and (C) of sec. 217, because in decrees under heads (D), (E),

(F), and (G) provision is made by sees. 331, 332, and 334, that

the application for the writ should be served on the judg-

ment-debtors. So sec. 347 only contemplates the execu-

tion ofdecrees under heads (A),(B), and (C), because in these

decrees thejudgment-debtor is not made a respondent to the

petition of application. If sec. 347 is read with sec. 224, as

it ought to be read, it is submitted that an application under

sec. 224 must be by way of petition. Once this is admitted,

under schedule B. part II. to the Stamp Ordinance ("No. 3

of 1890) every petition used in a District Court or a Court

of Requests must be stamped.

Perera in reply :—The case reported in 2 Bal. 61 has

been overruled iu every particular ; and in the schedule of

the District Court proceedings in the Stamp Ordinance,

after specifying that notice of trial is liable to stamp duty,



132 THE APPEAL COURT REPORTS.

Soysa there is a significant omission of the application for writ

Manuel ^Iso being liable to stamp duty. Nothing could have been

easier than to insert between "notice of trial" and "writ of

execution against property" the words "application for writ",

if the legislature really intended that application for writ

should also bear a stamp.

Judgment.

Grenier, J.—The question in this case is, whether an

application for writ of execution should be by petition, and

whether the petition should be stamped. I must say that

when the affirmative proposition was made before me I was

a good deal surprised, because ever since the Civil Proce-

dure Code came into operation, and it is now nearly twentj*

years ago, I have known of no instance in which application

for writ was made by petition bearing a stamp on it. The
practice has been otherwise. The Civil Procedure Code
makes no provision, so far as I can see, for the application to

be made by petition. On the contrary, sec. 224 prescribes a

form, No. 42, given in the second schedule, for the applica-

tion ; and this form has been adopted I belieye in all the

Courts of the Island from the time the Code came into oper-

ation. Reading sec. 224 with the fonii, it seems to me clear

that by no stretch of language could it be said that the terms

"application" and "petition" are used interchangeably in the

Code. An application for writ is distinct frpm a petition
;

and in sees. 224 and 225 the difference is accentuated by

frequent and repeated use of the former term, with never a

reference to the latter term. I should be very loathe to

disturb a practice of such long-standing unless I was satis-

fied that there was really no foundation for it. I have care-

fully read the judgment of the Commissioner, but I am not

convinced that his conclusions are right. I may mention

that the practice in the District Court of Colombo is not to

stamp an application for writ ; and on enquiring from the

District Judge of Kandy I was infornied that the practice is

the same in his Court.

I do not agree with the judgment reported in 2 Bal.

p. 61 that an application for writ should be by petition. The
words.ofsec. 224 reads: "The application for execution of the
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decree shall be in writing, signed by the applicant or his Ututna

proctor, and shall contain the following particulars." If ^"'^

the Legislature intended that the application should be by Mayatin

petition, nothing was easier for it than to have said so ; and
the absence of the word "petition" and theuseof the words
"in writing" indicate to my mind that the application was
not to be by petition, but was to be in the form No. 42 in the

schedule. The form is headed as follows :
—"Form of ap-

plication for execution of a decree by seizure and sale of

moveable property." Underneath are the words :
—"See

sees. 224 and 225." Assuming that the form is defective,

which I do not think it is, the phraseology employed in it

negatives the contention that an application for writ should

be by petition.

The practice I have referred to has been sanctioned for

nearlj twenty years, as I have said before; and I am by no

means satisfied that the Commissioner has taken a right

view of the question submitted to him, although he has dis-

cussed it with much ability.

I would allow the appeal with costs.

UTUMA LEVAI vs. MAYATIN VAVA et al.

No. 2,786, D. C, Batticaloa.

Present : Middlston, J., & Grenier, J.

Argument: 8M October, 1907.

Judgment : 15M October, 1907.

Deed—Donation—Will.

A duly executed instrument contained, inter alia, the follow-

ing clauses :—"I for and in consideration of the confidence,

love, and aflfection I have towards my son I hereby

donate, assign, and set over unto him the seventy-three head of

oxen subject to the hereinafter described conditions and

directions which is to take place after iuy death "

"Therefore by virtue of this instrument my son shall

accept after my death the aforesaid cattle and he my son

shall take over and possess and enjoy the same as his own pro-

perty for ever."
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Utuina Held: That the iastrument was a donation inter vivos to

LevCii take effect after the death of the douor, and not a testamentary

,, ^-
. disposition.

Mayattn , , , . „ „ ^, ,.

yava Vaity v.Jacova (2 A. C. R. 46) disapproved.

The plaintiff in this action sued the defendant for the

recovery of several head of cattle, basing his title on deed

No. 1,856, dated 25th February, 1902, and above referred

to. The defendants contended that the said deed could

only take effect as a last will. The District Judge

held in favour of the defendants, and the plaintiff ap-

pealed.

A. St. V. Jayewardene, for plaintiff-appellant, con-

tended that the document in question is deed of gift, and

not a testamentary disposition. In construing a document
the actual words used by the parties in describing it is of

paramount importance. In this case the document is de-

scribed as a deed of gift, and the expressions used in the

body of the deed itself clearly shew that the property was

donated, and not devised or bequeathed. The donation is

no doubt to take effect after the donor's death, or, as the

books have it, the^effiicacy of the documents depends upon
the death oi the donor. That is the effect of every gift

where the property is donated to a person with a reserva-

tion of the life interest in the donor's favour. This kind

of doualiou is well known to the Roman Dutch L,aw and
to our law—Voet 39. 5. 4. ; 2 Burge p. 143 ; 6 S. C. C. p. 13 ;

2 C. L,. R. 52 ; and 4 N. 1,. R. 28. It may be contended that

the decision of Wood-Renton, J., in Vaity v. Jacova, 2

A. C. R. 46, supports contention, but that case seems to

have been decided according to the English Law, and there

is nothing to shew that the Roman Dutch I,aw authorities

were cited at this argument, and it may also be justified 6n
this ground that the donor of that gift reserved to himself

the right of revocation. It is humbly submitted that this

judgment in Vaily v. Jacova, 2 A. C. R. 46, is against

the weight of authority. In this case if there is any doubt

as to this intention the acceptance of the gift by the

donee which is expressed on the face of this deed itself is

conclusive of its being a gift.

H. A. Jayewardene iox respondent:—The judgment is
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right. The douee, the present plaintiff, has obtained probate Utwihtt

of a document very similar to this and given to him by the ^^^^

same donor. That shews that the parties considered the Mayatin

documents were in the nature of testamentary dispositions,
^'^'"^

not donations. In this case the donee got no interest in the

lifetime of this donor, and it was only after the latter's

death the rights under the document enured to the plain-

tiff. He relied on Vaity v. Jacova, 2 A. C. R. 46, which is an

authority exactly in point.

A, St. V.Jayewardene in reply.

c. a. V.

Judgment.

MiDDLETON, J.—I agree that looking at the terms of

the Deed No. 1,856, dated 20th February, 1902, from the

translation at p. 27 of the record, and the fact that it is

signed by the plaintiff, it must be constructed as being a

donation inter vivos to take effect after death duly accepted

by the donee at its execution, and therefore irrevocable in

the eye of the Roman Dutch _I<aw which governs us in

these matters.

Voet xxxix. 5. 4. (Mr. de Sampayo's Translation) Burge

vol. ii. p. 143, and the decisions reported at 4 N. L,. R. p.

288, 6 Supreme Court Circular p. 13, 2 C. Iv. R. p. 52 shew

that this is one of a class of deeds well-known in Roman
Dutch L,aw, as Dias, J., said in 6 Supreme Court Circular

P- 15-

I agree, therefore, with my brother Grenier that it is

not to be treated as a testamentary document the revo-

cability of which is an undisputed element in it, and that

consequently the judgment of the learned District Judge

must be set aside and judgment entered for the plaintiff On

the basis proposed by my brother.

Grenier, J.—The principal question argued on this

appeal was whether Deed No. 1,856, dated 25th February,

1902, on which the plaintiff based his title to several head

of cattle described in the schedule annexed to the deeds

was a testamentary disposition or a deed of donation^

When the deed was first read to us by appellant's

Counsel I was certainly of opinion that it was in the nature
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Vtuma of a last will, and that the appellant could make no use or
V. it until he had taken out probate ; but, at the close of the

Mayatin argument, our attention was drawn to a portion of the deed
which clearly shewed that the person who executed it and
the person in whose favour it was executed regarded the-

instrument as deed of donation infer vivos to take effect

after the death of the donor.

The presence of clear words of acceptance on the part

of the donee indicated beyond all doubt that neither party

regarded the deed as containing a testamentary disposi-

tion. Possibly had there not been this clause of acceptance

in the deed there would have been rnuch room for contro-

versy as to its real character.

I need hardly say that the Roman Dutch Law recog-

nises donations ititer vivos which are to take effect after the

death of the donor; the gift is a present one taking effect

immediately on due acceptance by the donee, but the pos-

session of the thing donated is postponed till the death of

the donor.

It is manifest that there are no words in this deed from

which it may be inferred that the donor had any intention

to revoke it and to take back what was gifted at any time

before the death. But that really makes no difference one

way or the other in view of the attitude which both the

parties to it took up at its execution, A donation inter

vivos is in its nature irrevocable once it is accepted ; and in

that respect it differs from a last will, which the testator

may revoke at any time he likes.

There is nothing in this deed to shew that the donor
intended it to be other than an irrevocable gift ; and this

being so, we think the District Judge was in error in re-

garding the deed as a testamentary disposition, requiring
probate in order to give it vitality.

In the course of the argument we were referred to a case
reported on p. 46 of the Appeal Court Reports in support of
the contention that the deed in question was a testamentary
disposition. With much respect for the learned Judge who
decided that case, I think he went too far in holding that
the deed then before him was a testamentary disposition.

To my mind, it was, applying the principles of the Roman-
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Hamy
V.

Sena-
raine

Dutch Law to it, a donation inter vivos which was to take Sedana

effect after the death of the donor.

The principles underlying donations inter vivos are so

clear that it seems unnecessary to refer to any decided

cases on the point; but I would cite D. C, Kandy, No.

90,200, 6 S. C. C. p. 15, and D. C, Chilaw, No. A400, 2 C.

L. R., p. 52.

On the facts we think that the plaintiff is entitled to

succeed in view of our decision on the law. The plaintiff

is entitled to the possession of the animals in question

which are the subject of this action, and the respondents

had no right to remove them from his custody.

The judgment of the Court below will be set aside and

the respondents will be ordered to restore the cattle re-

moved by them to the plaintiff; such cattle to remain

with the plaintiff until the 2nd defendant attains his ma-

jority.

SEDANA HAMY vs. SENARATNE.

No. 17,116, P. C, Panadure.

Present : Wood-Renton, J.

Argument : ijth October, 1907.

Judgment : 2^th October, 1907.

Maintenance—Period within which application must be made—Previous

abortive application— Ordinance No. 190/1889, sec. 7.

Where originally an application for maintenance was made
within the pre.'jcribed time limit and the respondent evaded

service of process, and in consequence of non-service of process

the Court struck the case oflF its list,

Held: That there is nothing in sec. 7 of the Maintenance
Ordinance which prevents a fresh application being entertained

in such circumstances although more than 12 months had elaps-

ed since the birth of the child.

Further: That the mere ministerial act of a Court in strik-

ing off its list an application for maintenance in such circum-

stances is not an adjudication upon the application on its merits

or a final disposal of the case.

The petitioner, the respondent to an application for
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Sedana maintenance, filed a petition asking for a revision of the

""^y order made against him ordering him to pay maintenance

Sena at the rate of Rs. 7*50 a month.
ratne

A. St. V. Jayawardene for petitioner-respondent :

—

This application is not maintainable, as a previous ap-

plication had been made in respect of this same cause of

action, but the case was struck off the file. The proceedings

thereby terminated, and it amounts to a dismissal. The
second order is wrong, as the application was clearly made
more than 12 mouths after the birth of the child (sec. 7 of

Ordinance No. 19 of 1889). Further, the evidence of the ap-

plicant is not corroborated ; and the amount awarded is ex-

cessive, as the evidence shews that he only earns Rs. 15 a

month.

V. M. Fernando for respondent-applicant :—Striking

off the roll does not amount to a decision of the claim.

According to the Civil Procedure Code, when a ca;se is

struck off the roll it might be re-listed. Proceedings for

maintenance are really civil (see 4 N. L,. R. 4, and 4 N. I/. R.

121). Therefore, striking off a case for maintenance has

the same effect as the same order in a civil case. The order

is correct, as the first application was made within one year,

and this is not a fresh application. Further, the evidence of

the woman is corroborated by that of the headman. The
order of Rs. 7'50 a month is not excessive, as the applicant

had been badly treated, and in view of the conduct of the

respondent in marrying another woman even after giving

notice of marriage with the applicant. The respondent

has other income besides the Rs. 15 he earns.

Judgment.

Wood-Renton, J.—It results from the evidence in the

present case :—in the first place, that the applicant kept the

respondent as his mistress, and was the father of the

child on behalf of whom maintenance is claimed ; in the

second place, that he had paid nothing towards the main-

tenance of the child in question, and has married another

woman in breach of his promise to the respondent ; and in

the third place, that he has persistently evaded service of

process. It is conceded that the application of the respplid-
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eut for maintenance was made within the twelve months
limit which is prescribed by sec. 7 of the Ordinance No. 19

of 1889. But as sec. 16 of the Ordinance requires that all

the evidence should be taken in the presence of the res-

pondent or of his pleader, and as in default of successful

service on the respondent the Police Magistrate struck

the case off the list in his Court, it is now contended on
behalf of the applicant that there has been a failure on the

respondent's part to comply with sec. 7, and that it is im-

possible for a fresh application to be entertained, inasmuch

as more than twelve months have elapsed since the birth

-of her child. It would certainly be very unfortunate if, in

such a case as the present, the law compelled me to give

effect to a plea of this character; and I have come with

satisfaction to the conclusion that there is no such duty in-

cumbent upon me.

For the purposes of the present case I do not consider

that it is necessary for me to rely on the analogy, which

was pressed upon me by Mr. V. M. Fernando, from sec. 88

of the Civil Procedure Code. It would be difficult to give

effect to an analogy of that kind in proceedings under the

Maintenance Ordinance, for although there is authority to

the effect that maintenance is in the nature of a civil debt,

it is clear from sees. 15 and 16 of the Ordinance itself that

questions of procedure are intended to be regulated on the

analogy of the criminal law. But I think that Mr. Jaya-

wardene's point fails on the text of sec, 7 of Ordinance

itself. It is provided, in effect, by that section, as I under-

stand it, that the original application for maintenance must

be made within twelve months from the birth of the child

on whose behalf maintenance is claimed. There are only

two cases in which that requirement can be dispensed with :

in the first place, where the father of the child has him-

self maintained it or paid money for its maintenance within

the period of twelve months after its birth ; and in the

second place where, within such twelve months, he had-;

ceased to reside in the Island of Ceylon. In these two

cases it is not necessary that the original application

should be made within the twelve months' lim-it. In the

case of maintenance by a father within that limit I sup-

pose that the question whether an application would, be

Seddnd
Hamy

V.

Sena-
ratne
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Fernando entertained might turn on the promptitude with which de~

Andris mand for it was made after maintenance had been with-

held. In the case of absence from Ceylon, sec. 7 itseir

gives the applicant an additional period of twelve months
after the return of the putative father to this Island ; but

I do not think that there is anything in sec. 7 which deals

with a case where an original application has been made
within the prescribed time limit and where the Court has

found it impossible to adjudicate upon that application in

consequence of the evasion of service by a respondent. In

the course of the argument no authority was cited to-

me—and I have been unable to find any—in support

of the proposition that the mere ministerial act of the

Court in striking off its list an application for maintenance
under such circumstances should be held to be an adjudi-

cation upon the application on its merits or a final disposal

of the case. In the absence of such authority I decline to

aflarm that proposition ; and I hold that the decision

of the learned Police Magistrate is right on the facts. It

appears to me, however, that the maintenance which has
been awarded in this case is excessive ; and in accordance
with the view expressed by the learned Magistrate himself
in his letter of 23rd ultimo returning the record to this

Court, I reduce the maintenance allotted to the applicant
from Rs. 7-50 to Rs. 500 a month.

With this variation I dismiss the application with costs^

(Rs. 21).

FERNANDO vs. ANDRIS.

No. 5,375, D. C, Gai,i,e.

Present : Layard, C. J., & Monceeiff, J.

1st March, 1905.

Trial—Applicationforpostponement—Material in support.

Postponement of the trial of a case was refused, and the
plaintifiPs proctor declined to call any evidence,

Held: That such evidence as was available should have
been called, and there being no evidence the dismissal of the^
plaintiff's action was right,
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Alio: That in all cases in which the legal adviser of n party Ferriatfdo
finds it necessary to make application for a postponement he 'v-

\

sliou'd do so on material supported by affidavit ; and where a """***

medical certi6cate is prodnced to shew that a wimess whose evid-

ence is essential in the opinion of the legal adviser of the party,

is ill the affidavit in support of the application for postponement
shonld refer to the certificale and slate the qualification or other-
wise of the person who gives the certificate.

Judgment.

Layard, C.J.—Tn this case the proctor for the plaintiff

moved for a postponement owing to the plaintiff's absence.

In all cases in which the leeal adviser of a pnrty finds it

neces'^ary to make application for a postponemftit he

should do so on material supported by affidavit ; and where
a medical certificate is produced to shew that a witness

whose evidence is essential in the opinion of the legal ad-

viser of the party is ill the affidavit in support of the

applicUion for postponement should refer to the certificate

and state the qualification or otherwise of the person who
gives the certificate. In the present case all that was ad-

duced was a medical certificate with regard to the plaintiff's

health. There was no material before the District Court,

neither is there anv"- material before this Court to shew that

the evidence of the plaintiff was essentially necessar) for

the purpose of the plaintiff continuing this action. It may
be that the plaintiff was uot in a position to establish his

case by other evidence than that of the plaintiff.

After the District Judge had refused to grant a post-

ponement the plaintiff's proctor should have called such

evidence as was available oti behalf of the plaintiff, and

should not have declined to call any evidence. Tiiere be-

ing no evidence the order of the District Judije dismissing

the plaintiffs claim is right. It would never do for this

Court to encourage parties in the Cotirt below to decline to

proceed with a case simply on the ground that the District

Judge had refused to grant a postponement, I am not

satisfied that the plaintiffs evidence in this case was

material for the suctessful conduct of the case by his legal

adviser.

The judgment of the District Judge dismissing the

plaintiff's claim must be affirmed, but out of indulgence,
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Perera and at the request of appellant's counsel we give liberty to

'

Pereia the plaintiff to bring a fresh action should he be so ad-

/ vised.

The appeal is dismissed with costs.

MoNCREiFF, J., agreed.

PERERA vs. PERERA.

No. 15,487, D. C, Kandy.

Present : Hutchinson, C. J., & Wood-Renton, J.

Argument: 25rd October, 1907.

Judgment: 4M November, 1907.

Petition ofappeal—Petition sig'ied by a proctor who is also appellant-

Civil Procedure Code, sec. 755.

Where the appellant is himself an advocate or proctor,

the provisions in sec. 755 of the Civil Procedure Code are

satisfiefl if he draws and signs the petition of appeal himself.

Silva V. Coope Tambe [lHam. (1853—1855) p. 66] followed.

The appellant in this case was Mr. Charles vanDerwall,

a Proctor practising in the District Court of Kandy. He
claimed a lien for his costs over a sum of money deposited

in Court. The District Judge disallowed his claim, and Mr.

vanDerwall appealed. The petition of appeal was signed

only by the appellant, and a preliminary objection was taken

atthehearingof the appeal that the petition did not comply

with the provisions in sec. 755 of the Civil Procedure Code.

F. J. de Saram, Jr., for substituted plaintiff-respond-

ent:—The appeal is by Charles vanDerwall, the proctor

for the plaintiff and fir^t substituted plaintiff, and not one

"by either plaintiff or first substituted plaintiff. The ap-

pellant is not represented by any proctor; and his petition

of appeal is not signed by a proctor or advocate as required

by sec. 755 of the Civil Procedure Code. Nor has he slated

liis grounds of appeal to an ofiicer of the Court and obtained

a petition of appeal signed by such officer. The present

petition of appeal is only signed by the appellant, and
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should have been rejected. The word "proctor" has been Perera

held to mean "the' proctor on the record". {^Assauw v. Bil- pj^'gy^

Umoria (2 C. L. R. 86) and Perera v. Molligoda (9 S. C. C. 65 j].

The mere signature of a proctor to the peiition is insufficient.

The fact that the appellant is a proctor should not be
considered. Also cites Agris Appu v. David Appu (6

N. L. R. p. 223).

vanLangenberg {Bawa and H. J. C. Pereira with him)

for appellant :—The object of sec. 755 is to prevent frivolous

appeals. Here the object is attained by.the fact that the ap-

pellant is a proctor.

c. a. V.

Judgment.

Hutchinson, C. J.—The appellant is a proctor. He
-was proctor in the aciion for the original plaintiff; judg-

ment had been given for the plaintiff, who then died, and

the present plaintiff was substituted for him, and he employ-

ed another proctor. The appellant claimed a lien for his

costs over a sum of money in Court, the proceeds of exe-

cution of the judgment. The District Judge disallowed his

claim, and he appeals against the order of the District Judge.

A preliminary objection is taken by the plaintiff that

the petition of appeal does not comply with sec. 755 of the

Civil Procedure Code inasmuch as it is signed only l)y the

appellant.

Section 755 enacts that all petitions of appeal shall be

drawn and signed by some advocate or proctor, or elsetliey

shall not be received : provided that any party desirous to

appeal may state viva voce his wish to appeal, and the

grounds of his appeal, which shall be taken down in writ-

ing by the Secretary of the Court in the form of a petition

of appeal, when it shall be signed by the party and attested

by the Secretary and be received without any signature of

any advocate or proctor.

Where the appellant is himself an advocate or proctor

the words of this enactment are satisfied if he draws and

signs the petition himself; but it is not so clear that the

real meaning and intention of the enactment are satisfied.

It looks as if the intention was that some advocate or

proctor other than the appellant should draw and sign on
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Pertrii his behalf, with a proviso that he may dictate his petition to

Perira '^'^^ Secretary and get the Secretary to attest it. But the

Legislature has not expressed this
;
probably it did not

thiulc of the case where the appellant is an advocate or

proctor: it is a case omitted. It is arguable that the Legis-

lature, if it had intended that the petition should be drawn

by some proctor "other than the appellani", would have

inserted those words; or on the other hand that if it had

intended that a proctor-appellant might draw his own
petition it would have inserted the words "unless the ap-

pellant is himself a proctor".

There is, however, a decision which seems to be in

point, Silva v. Cot>pe Tamby, reported in Ram. (1853— 1855)

66. This is a decision on the rule of 1843,, which is in

the same terms as sec. 755, and the Judges held that a

proctor-appellant need not employ another proctor to draw
and sign his petition of appeal, but that his own signature

with the addition "Proctor of the District Court" is enough.

The case is referred to in Thompson's Institutes I., p. 180,

where the author in a foot-note says: "The rule was in-

troduced in the hope that professional men would not give

their aid to vexatious and frivolous appeals", giving as his

authonty No. 4,401, D. C, Colombo, loth August, 1846.

The reason given by the Judges for this decision does

not seem a good one. But the decision does not appear

to have been overruled or dissented from, and I think we
ought to follow it. I would therefore overrule the pre-

liminary objection.

Woob-RenTon, J.—I agree that we are bound by the

authority of Silva v. Coppe Taf/iby {i^^6) Ram. 1853— 1855.

p. 66, decided under a rule (v 2 of the Rules of 12th De-
cember, 1846), identical in tenor, and even in terms, with
see. 755 of the Civil Procedure Code, to overrule the preli-

minary objection, taken on behalf of the respondent to the
admission of the present appeal. I desire to add, with the
greatest respect for the learned Judges who decided that

case, that I should not be prepared to follow it as ratio

scripta. I do not think that the proposition with which
the judgment commences, that "proctors, attorneys, and
solicitors are privileged to sue or be sued in their respective
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cotirts i 1 pfrson" is strictlv ac urale in itsel'', or constitutes Perera.

any foundaiir.n for ihe conclusion, deduced fioni it, that a Peigra
priiclor of the Disiiict Court need noi employ anoilier

proctor to sio;n his petiiion of appenl. It is true that in
'

England a proctor, attorney, or solicitor was privileged to

sue or to he sm-d onlv in the court to which hf l>e!onged

—

on the jrinciple that hi-; atiendance was c mslHnily n qtiired

theif for lilt despatch of Ini^iiiess. It is aNo true tli t this

privilege wa-^ •^onietitue-; asS' r'ed in person [see Chatl nnl v.

1 honiley {^\%\o) 12 I{ ist 544J although it was laiierl-- held

that it Could onlv he ple.idt-d by attorney f-fr- Groom w
Wirtham (1842), 2 DjwI. N. S. 637 and cf. Hunt.r v. Neck

(1S41), 3 Mm. and Gr. iSrJ. But just as the privilege it-

self existed for the co'ivenience of the couts and their

officer- and of suMors, so the right of the pr(ici"r, attorney

or solicitor, in so far as it was recognised, to as-e t the pri-

vilege in person, had nothing to do with his professiunal

standing. When an unsuccessful attempt was niade iu

Hmiter v. Nick \iibi sup') to induce the conn to hold that a

plea by '.vhich th.- defendant alleged that he was an attorney

of another court, and priv leged to be sued there, must

be pleaded in person, the claim was based s. kh- on the

contention that, if he appeared by at',')rne\', he must be

taken to have submitted to the jurisdiction which he chal-

lenged. I do not thirk that the privilege relied on by the

Judges in Silva v. Copt>e Tamby has any real bearing ou

the question at issue in that case or in the p'esent one.

Moreover, as a mere matter of construction sec 755

of the Civil Procedure Code seems to nie. to require an ap-

pellant, whether he be a proctor or an advocate or a lay-

man, either to present his appeal under the signature of an

advocate or proctor, or to avail himself of the provi'-o to

the same section, and have it recorded and forwarded by

the Secretary or Chief Clerk of the court below. This in-

terpretation of the section results clearly, I think, from the

use of the wofds "any party desirous to apiieal" in the

proviso. It appears to me that the proviso prescribes the

mode, and the sole mode, in which an appeal can be receiv-

ed in this Court without being authenticated by the signa-

ture of an advocate or pioctor.

As a matter of policy, there are no substantial reasons



146 THE APPEAI, COURT REPORTS.

^oa/-rfo/ why this construction of tlie law should have been niain-

V tained. Ii may quite well be that the identification of ap-

Subrama- pellants and the exclusion of the undesirable services of

the baser sort of petition-rlrawers and of touts were among
the objects of sec. 755 of the Code of Civil Procedure; and,

of course, that section affords no absolute safeguard against

the presentation of frivolous petitions, inasmuoli as, what-

ever may be the view of an appeal taken by an advocate or

proctor, any party may have it brought before the Appeal

Court by means of the proviso. At the same time the

enactment embodied in sec. 755 of the Code was designed

to check frivolous appeals (see Thomson's Inst. 1 , 180, and
No. 4,401, 1). C, Colombo, loth August, i846'>: and the fact

that his proctor or advocate refused to sign an appeal

would, in many cases, act as a wholesome check on a

vexatious litigant. Experience has shown that the legal

profession itself may furnish, from both its branches, types

of this class who stand in great need of such restraint. In

saying this, I am, of course, treating the questioti as an ab-

stract one, and not referring in any way to the position of

Mr. vanDerwall, against vifhose good faith, in the present

matter, no imputation whatever is suggested.

I agree, however, that Silva v. Coppe Tamby is binding
on us here, and that the preliminary objecLioti must fail.

BOARD OF HEALTH AND IMPROVEMENT, TRIN-
CuMAlIE vs. SUBRAMANIAPILLAI.

No. 224, D. C, Teincomaue.

Present: Hutchinson, C. J., & Middleton, J.

^th December, 1906,

Local Boards—Power to lease—Ordinance No. 2 of x^ti—Nature of
lease—Frauds and Peijuries—Ordinance No. 7 o/"i84o.

Local Boards have the power to make contracts for the sale
of the privilege of coUectiug market fees.

All agreement, vphether it be a sale or a lease, for a year of
the right to take and appropriate the rents and tolls which were
due, or would become due, from the stall-holders being an agree-
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meiit estflblisliing an interrsl in land or iiiinioveable property Board of
is of no f()?ce or nvnil in law miles'! such aj;r»-enieut Complies Health

with the terms of Sec. 2 of Ordinance No. 7 of 1810. t,
,^'

' ^ Subrama-
niapillai

Walter Pereira, K.C. {yi'Wh Wadswortk) for defeudant-

appellaut.

Sampayo, K.C., for LochI Biard respondent.

Judgment.

Hutchinson, C. J.—The L^cil Board of Trincomalie

sues on an a ^reemen I made by it w.th the defendant for the

sale to the defendant of the privilej^e of collecting certain

market fees. The agreement i-. evi lenced by the con iiiious

of the sale, wh ch are headed: "Cmditions under which
the privilege of collecting fees from the occupants of the

fish and vegetable market at Big B izaar in Divi-ion No. 3,

and at the Inner Hirbour Market in Division No. i, Trin-

comalie, for the year 1905 is sold."

That document is signed by the defendant, who writes

at the foot of it : "I do hereby acknowledge to have this day

purchased the privilege of collecting the market fees from

ist January to 31st Decenjber, 1905, for the sum of Rs. 990,

on the conditions above specified, and hereby bind myself

toperfoim the same." And it is hIso signed by the Chairman

of ihe Local Board. Among>t other conditions are stipu-

lations that defendant shill pay the rent to the Board by

instalments, that he shall give certain security for the pay-

ment of that rent, and the build'ngs shall be in his charge

;

and ihe fifth condition is: "Should the purchaser fail to

perform any of the conditions of sale hereinbefore men-

tioned, the Chnirman shall be at liberty not only to re-sell

at the risk of the purchaser, but also to resume possession

of the said privilege of collecting maiket fees or so much of

the term thereof as may be unexpired ; such re-sale or re-

demption shall in n > way release the purchaser from

payment to the Local Board of any instalments which

may have fallen due under the conditions."

The plaintifi^s allege that the defendant made default in

payment of all the instalments after the first, and that he

made other defaults, in consequence of which they, on the
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-Board nf 26tli Aiisjnst, 1906, re-^old ilie privilege which thej' had'
Health

, , , . ' j , , •

V. sold nun, niid iheir cla'ui is:

ytiapit'lai ^') for all instaliiieiits of rent due from him under the

agreement up to 3rsi August, 1905;

(2) for interest thereon
;

(3) foi R-;. 70 as damage?, being the deficiency on the

re-i-ale. The defence in the an^wc^ wa^, thai the aj^ree-

menl reli' d on by the plnintiff wjis ultra vires of llie Poatd
;

thf defeiidatit admitted that he had enjoyt-d the privilege

ofc I'ectitig !he rents uniil the 31st Angusi, 1905, but said

he had vegnhir'v paid all the insialmenls due \\\i tf) that

dale. The Disiict Judge di-(.-i<led in favour of llie plain-.

lifiF-, iand the defendant now appeals.

As to the first question, whetht-r the Local B ard had'

power to make a ooi tinct for \he sale of llii-; privilege of

collecting the maiket fees, I think that the Roard had

power' to make it. Ch 'p. iv. sec. 56 (5; of Schedule D. of

the Ordinance No. 2 of igoi clearly implies that the Local

Board has power to lease rents, tolls and fees privab'e in

tesrect "f public mirUets; though no exp'ess power is

given thf rein for making such a lease, I think it is neceSr

Barily implied in those rules.

I think, however, that this agreement wa'^in substance

a sale or lease (it matters not which) for a year of the right

to take and appropriate the rents and tolls which were diie

or would become due from the stall-holders. I cannot

doubt therefore that it come within the meaning of sec. 2

of Ordinance 7 of 1840, beinsj an agreement for establishing

an interest in land or immoveable property, and is there-

fore of no force or avail in law because it was not made ib

manner prescribed by that section. As, therefore, it is for

no force or avail, damages cannot be recovered for the
breach of it; neither can the claim be maintained for ar-

rears of instalments due under it.

That puts an end to the action in its present form;
but now comes the question which often arises, and is hard
to decide, where it appears on the evidence that the plaintiff

is entiiled to something which he might have claimed in

the action, but which he has not claimed ; for one ought if
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possible to give a decision which will settle all matters iu Board of

controversy between the parties arising out of the trans- ^

action which forms the subject of the action. Subrama-
niapillai

The plaintiffs claim to recover the money due under

the agreement; but they have not claimed in the alter-

native for anything which the defendant ought to pay to

them in consequence of the benefit which he has obtained

from the agreement if the agreement is held void.

Now, the defendant admits that he enjoyed the privi-

lege of collecting tlie fees up to the end of Augu-t. He says

on the other hand that he has paid all instalments due

under the agreement to that date; but it is now admitted

that he has not done so ; and it seems clear that he ought

to account to the plaintiff for the fees which he has re-

ceived.

I think that the District Court ought to have amended
the plaintiffs' claim by adding a claim for those fees in the

event of the agreement being declared invalid, and this we
must do now. The judgment of the lower Court must be

set aside ; and as the parties are unable to agree as to the

sum which the defendant should pay to the plaintiffs in res-

pect of the fees he has received, less his necessary expens-

es of collecting them, the case must go back to the District

Court to fix and give judgment for that amount. As to

the costs in the lower Courti the defendant has succeeded

on a technical objection to the validity of the agreement

on which the plaintiff sued, and he did not make an offer

to refund the money which he actually received in pur-

suance of the agreement. The defendant must have his

costs of this appeal ; but the costs in the lower Court are

left to the discretion of the District Judge.

MiDDLETON, J.—I concur with the opinion ofmy Lord,

and have nothing to add with regard to the law as to the

power of the Local Board to lease.

I think that this purchase of the privilege of collecting

the fees for one year payable in respect of the vegetable

market was practically an agreement which dealt with an

interest in land. It seems to me that under such an agree-

. meut the defendant might have taken possession of the
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Perera stalls, the fees in respect of which he was to collect, and so

Perera ^^^ possession of such of them as were not licensed.

In my view, as the parties cannot agree on the amount

the casei must go back for the ascertainment, not of a sum
as compensation to the plaintiff, but of a sum as for moneys
received by the defendant on behalf of the plaintiff. It

may be necessary to take evidence to ascertain what this

amounts to ; but in default of clear evidence on the part of

the defendant it seems to me that it would not- be iuequit-

> able to hold that he had received a sum equal to that which

he agreed to pay to the plaintiff for the privilege of collect-

ing the rents.

PERERA vs. PERERA.

No. 15,487, D. C, Kandy.

Present : Hutchinson, C. J., & Wendt, J.

Argument: i2,th November, 1907.

Judgment: 215^ November, 1907.

Proctor—Costs—Lien—Money deposited in Court—Roman Dutch Law
— Civil Procedure Code, sees. 75 & 212.

A proctor has a lien upon the amount decreed in respect of
the costs payable to him under the decree, and that charge is not

aflfected bj- a claim in re-conveution or set oflF.

This is an appeal from an order of the District Judge
of Kandy, (J. H. Tenipler, Esq.), dated loth June, 1907,

which is as follows :

—

"The facts of this case are shortly as follows :—Mr.

vanDerwall originally instituted this case on behalf of the

original plaintiff. The latter died after judgment, and
*Mr. vanDerwall appeared for A. V. Dorchiiia Perera, who
was substituted plaintiS for the original plaintiff deceas-

ed. Subsequently A. V. Dorchina Perera sold her rights

under the judgment to E. W. HendrickSilva, who appoint-

ed Messrs. Jonklaas & Son his proctors, and was thereafter

substituted plaintiff in lieu of A. V. Dorchina Perera. Cer-

tain properties of the judgment-debtor were seized in
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•execution ; and although claims as to the proceeds of sale of Perera

the properties seized were made, there was no claim to the pjyera
third. Before the monies realized by this property were
drawn by the 2nd substituted plaintiff Mr. vanDerwall put

in a claim of lieu over the proceeds of sale for costs in

bringing the action to a successful issue under the original

ist substituted plaintiff. This claim was noted by Mr. de

Saram, who ordered that Mr. vanDerwall should have notice

before 2nd substituted plaintiff drew any portion of the

money realized. This order was not brought to my notice,

and I allowed 2nd substituted plaintiff to draw the money
realized, by the proceeds of sale over which there wss no

pending dispute. Subsequently Mr. Jonklaas, on behalf of

his client, moved to draw the interest which had accrued on
this sum. Mr. vanDerwall then came forward and renewed
his claim for lien on the proceeds of sale.

As far as I can make out, the sale of the land in ques-

tion was held under ist substituted plaintiff's writ on 24th

October, 1905. The sale of the decree to 2nd substituted

plaintiff does not appear to have taken place till Novem-
ber, 1905, and 2nd substituted plaintiff was not actually

substituted till 17th January, 1906.

The questions I am asked to decide are : first, has a

proctor a lien on the proceeds of a sale in execution levied

during theperiod he was proctor in the case ? And, second,

does he lose that lien by ceasing to be a proctor for any of

the parties in the case ?

I have not had access to 2 Menzies Reports cited by

Mr. vanDerwall ; and the passage cited from Jayawardene
on Mortgage p. 35 relates to documents only, and not to

monies realized by sale; and I do not think that any such

lien as Mr. vanDerwall contends for exists—assuming that

so long as Mr. vanDerwall represented the substituted plain-

tiff in the case he possessed such a lien. I think that the

objection taken by Mr. Barber is sound, that Mr. vanDer-

wall has no longer any status to appear in the case and

claim his lien unless it appears by the deed of assignment

that ist substituted plaintiff expressly reserved her proctors'

lien for costs when she assigned her interests in the de-

cree to 2nd substituted plaintiff. It is not suggested by
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Perera Mr. vanDerwall that any such reservation was miade in the

Perera deed of assignment in this case.

The very essence of a lien in my opinion is that the

person claiming the lien has the property over which the

lien is claimed in his custody or control, and monies which

have been paid into Cnurt after Fiscal's sale under writ

and can only be paid out by order of Court cannot be said

to have ever come into the custody of a proctor in the case

before they have beeen actually paid over to him. Neither .

do I think such monies can be reasonably construed as

constructively in such proctor's control. Assuming they

could be so construed, I certainly think such proctor would

lose such constructive possession as soon as he ceased to

be a proctor in the case. Accordingly, I uphold Mr. Jonk-

laas' motion of 7th May, and allow the same, and I disallow

Mr. vanDerwall's counter-motion of 15th May.

I make no order as to costs.

I find I have not dealt with D. C, Kandy, No. 56,429,.

cited by Mr. vanDerwall. I cannot follow the reasoning of

Mr Caylej^ afterwards Sir R. Cayley. in that case, whichi

however at the utmost decides only that where judgment

in full and costs have been recovered by a succes-ful party,,

so that the costs can be ear-marked as due to the proctor

rather than to the plaintiff, a creditor of such plaintiff can-

not seize such ear-maked costs where the plaintiff has not

in fact paid such proctor his costs, but such costs must

under the circumstances be considered as due to the

proctor rather than to the plaintiff. These facts do not

apply to the present case, where the amount at present

realized and available for plaintiff's writ is altogether in-

sufficient to cover the debts due to the judgment-creditor.

I desire however to express my dissent from the con-

clusion come to by Sir R. Cayley. It seems to me that the

very existence of a proctor or attorney in a case depends on

his employment as the agent and representative of his

client, and he has in my opinion no personal rights in the

case apart from those belonging to his client. Strictly

speaking all his costs should have been paid to hiiu by his

client before any recovery from the opposite party is made..

The very essence of allowing the successful party costs is
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to recoup him for moneys actually spent by him in bring- Perera.

ing his case to a successful issue. It was never intended Perera
to encourage proctors to take up cases on spec and then if

successful enabling them to sue the unsuccessful party as a

matter of right to recover their costs. Yet this is the

length one mu^t go to if Sir R. Cayley's decision is correct.

Sir R. Cayley himself points out, as I understand him, that

there was no sUch right by the Dutch I,aws."

Bawa, A. S. G.{yanLangenbe)-g with him) for appel-

lant:—The appellant's proxy has not been revoked as

required by sec. 27 of the Civil Procedure Code. In the

Code sees. 75 and 212, both a'^sunie the existence of a

proctor's lien. In the Cape such a lien has been upheld

(2 Menzies p. 321), also in Ceylon iu the District Court

(D. C, Kandy, No. 53,429), and by Supreme Court [ Vaite-

lingam v. Gunesekera (i S. C. C. p. 71) ; Ayenperuntal Pullev.

Abdul Coder (5 S. C. C. p. 90)], as a general principle per-

sonsare allowed a lien in return for services performed.

(Nathan vol. 2 p. 956)-

F.J. de Saram (with B. F. de SUv^) for respondent :

—

The appellant's proxy has ceased under sec. 27 of the Code,

as soon as his client's interest terminated, and all proceedings

were satisfied as regards his client, i.e., on the assignment of

his client's whole interest to the respondent. There is no
authority in the Code or in the Roman Dutch Law authority

to support the contention that the lien claimed does in fact

exist. The scope of a proctor's lieu is clenrly defined.

(Voet 3. I. 6. &3. 3. 1.; i Nathan vol. ii. p. 956 & Jayawardene

p. 34), and gives a right of retention over documents in

the possession of the proctor. The case in 2 Menzies p. 321

was decided on the English procedure which allows the

lien now claimed. The proviso in sec. 212 of our Code is

taken from sec. iii of the Indian Code, which is based on

the English procedure. There is no .similar proviso in

the old rules and orders in force before our Code. The
local authorities cited do not hold that the lien asked for

exists.

If in fact such a lien exists, then it is now too late to

enforce it. It should have been given effect to before the

assignment to the respondent, or the assignment should



?54 THE APPEAi. COURT REPORTS.

Perera have been subject to the lien. The only equities to which

Pereta ^^^ assignment is subject :are those mentioned in sec. 340
of our Code; Other equities are only valid against an

assignee with notice (I. ly. R. 16 Cal. p. 619). Ayenperumal
Pulle V. Abdul Cader (5 S. C. C. 90), is a case of equitable

relief for fraud and Vaitelingam v. Guneiekera (,1 S. C. C. p. 71)

is a different case from the present and assumes the right

now claimed.

c. «., V.

JUDGMRNT. 1

Hutchinson, C. J.—This is an appeal by a proctor,

who was proctor for the original plaintiff, against an order

disallowing his claim to have a charge for his costs in the

action upon money which is in Court representing the bal-

ance of a sum whicli was recovered under writ of execution

on the judgment obtained by the original plaintiff. The
judgment was obtained on the 25th July, 1904. Afterwards

the plaintiff died, and another plaintiff, for whom the appel-

lant was also proctor, was substituted as plaintiff, the sub-

stitution being only necessary for the purpose of an appeal

which was afterwards abandoned. In November, 1905^

after proceeds of execution had been paid into Court, the

substituted plaintiff sold her interest in the judgment
to the respondent, who on the ijtii January, 1906, was sub-

stituted as plaintiff and employed another proctor, although

the appellant's proxy was neve|: furmally revoked as re-

quired by sec. 27 of the Civil Procedure Code.

On the 15th August, 1906, the appellant moved the

Court that his claim to costs might be noted, and that

notice might be given to him of any motion by the res-

pondent to draw the amount realised in execution of the

decree. This was allowed on the 17th.

On the 26th March, 1907, the respondent applied for an

order for payment to him of part of the money in Court;

this was granted on the 15th April. Through an oversight

the appellant was not notified of this application.

On the 7th May the respondent applied to draw the

balance in Court. On the 15th May, the appellant applied

to draw it for his taxed costs in the case. These applica-

tions were heard, and on the loth June the District Judge
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-disallowed the appellant's application, and allowed that of Perera

the respondent, holding that plaintififs proctor has no lien perera
for his costs on the proceeds of execution levied during

the time when he was proctor for the plaintiff in the case,

and also that, assuming that he had such a lien, he lost it

when he ceased to be proctor.

The client cannot revoke his proctor's appointment

without leave of Court; and the Court would doubtless,

except under special circumstances, not give leave ex-

cept upon payment of the proctor's costs, if he asked

for it. But there does not seem to be any law or au-

thority directly in point as to the existence of a right for

the proctor to have his costs paid out of the proceeds of

execution of a judgment recovered by his client in the

litigation in which the proctor acted for him. Sees. 75 and
212 of the Civil Procedure Code, however, recognise the

existence of some such right, although they do not express-

ly enact that there shall be such a right or define the

circumstances under which it shall exist. Sec. 75 says

that a claim in reconvention "shall not effect the lien upon
the amount decreed of any proctor in respect of the costs

payable to him under the decree", and sec. 212 says that

"the Court may direct costs payable to one party by another

to be set off against a sum which is admitted or found in the

action to be due from the former to the latter, but such

direction shall not affect the lien upon the amount decreed of

any proctor in respect of the costs payable to him under

the decree"? What are the "costs payable to him under

the decree"? The decree never orders any costs to be paid

to the proctor. I do not see what the phrase can mean, un-

less it means such of the costs, which the other party is order-

ed to pay to the proctor's client, as the proctor is entitled to

recover from his client. These enactments appear to me
to assume that for those costs the proctor has a "lien" or

charge on the amounts decreed, and to enact that that

charge shall not be affected by a claim in reconvention or

a set-off. I do not see how any effect can be given to those

enactments without holding that a proctor has such a

Tcharge.

I therefore hold that a proctor has such a charge, and

I would allowthe appeal and direct that the money in the
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Chotise District Court be paid to the appellant in or towards satisfac-

Bedde- tion of his taxed costs as proctor for the original and the
wella

jg(. substituted plaintiffs, and that the respondent do pay

the appellant's costs of this appeal.

WendT, J.—I agree. The passages cited to us from

authorities on the R >man Dutch Law had no direct bear-

ing on the kind of charge which the appellant here claims.

They dealt with liens, more properly so called, viz., the

right to detain some coporeal thing until payment of a debt..

The Cape case of Thomas v. Barker, 2 Menzies 321, which

was cited to us, appears to have been decided Ufion prin-

ciples of English Law, and to be therefore of doubtful

authority. There does not appear to be at the Cape any
such recognition of a proctor's rights as is contained in

sees. 75 and 212 of our Code of Civil Procedure. As these

two sections stand in our Code we must give effttct to

them. It is noticeable that in adopting the Indian Code to

our requirements the Legisjature has put the substance of

the Indian sec. iii into the two sections of our C'lde,.

which I have referred to, and the effect of the enactments

must have been carefully cpnsidered. It cannot be got

over by the suggestion that they slipped in pet inciiriam in

taking over the Indian provisions. If a proctor is not to

have a charge for his costs upon the amount recovered by
his efforts, I do not see what effect can be given to the

words of sees. 75 and 212 relied upon by the appellant.

I think, therefore, that the appeal ought to succeed.

GHOUSE vs. BEDDEWELLA.

No. 15,569, C. R., Kandy.

Presetit : Middleton, J.

Argument : 15/A November, igo?-

Judgment: 18/A November, 1907.

Contract—Promise - OtdinonceNo. 7 0/1840, sec. 21

—

Appeal—Respond-

ent's rights—Civil Procedure Code, sec. 72.

Where A acknowledged his iudebtediiess to G by writings
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and B paid a portion of his claim and entered the same in the Ghouse
same paper writing, „'; ,^ Bedde-

Held: That such a document is not inconsistent with in- wella
ferences other than a promise to undertake payment, which
must be unequivocally gathered on the part of B from the writ-

ing.

Also : A respondent to an appeal may support the judgment
of the Court below on other grounds than that on which the

judgment is based even though he has filed no cross-appeal.

Plaintiff sued defendant for the recovery of Rs. 6r, as

balance due for clothes supplied to one Andrewewa at de-

fendant's request. The defendant had paid plaintiff Rs. 15,

and initialled the entry of the payment on a chit (A) signed

by Atvdrewewa for the value of the clothes. The chit (A)

was as follows :

—

"Amount due to S. M. Ghouse Rs. 76.

T. A. Andrewewa.

28-8-1905.

1906, 30th May, paid Rs. 15.

K. B. B."

Defendant denied that the clothes were supplied at

his request, and that he incurred any liability for their value

by his payment. The issue framed at the trial was : "Did
defendent undertake to pay the plaintiff's bill?" The
Commissioner found that the defendant was a surety for

the payment, and that the document CA) satisfied the re-

quirements of the Ordinance No. 7 of 1840, sec. 21.

Wadsworth for defendant-appellant :—The document

CA) is a mere receipt for a payment by defendant to the

plaintiff. It does not contain a promise bargain or agree-

ment within the provisions of sec. 21 (l) of Ordinance No. 7

of 1840.

F, J. de Saram for plaintiff-respondent :—The docu-

ment must be read with the evidence found in plaintiff's

favour, and the promise can be clearly vai&rr&d.. Jayasinghe

V. Perera (8 N. L. R. p. 62). If document (A) is not a valid

guarantee, appellant can support decree by challenging the

correctness of the finding in the judgment (sec. 72 of the

Civil Procedure Code and Rabat v. de Silva, 8 N. L. R. p.

82). The issue framed has been wrongly understood by
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!GAo?«« the Commissioner. It should be construed thus : "Did the

Saide- defendant order the clothes to be supplied to Andrewewa?"
loelta and this is the true issue to be tried. The evidence which

is believed by the Commissioner establishes this, and the

Supreme Court can find on that real issue and support the

decree.

Wadsworth in reply:—Respondent has not got leave to

appeal, and cannot challenge the finding of the Court

below. The facts cannot be touched, and the finding being

wrong in law the appeal must succeed.

Judgment.

MiDDi,ETON, J.—The point taken by appellant's Counsel
- in this case is that as the Commissioner has found that the

defendant merely understood to be responsible for the debt

of Andrewewa the document A put in evidence by the

plaintiff is not a sufficient "promise, contract, bargain or

agreement in writing" to satisfy the requirements of sec. 21

(2) of Ordinance No. 7 of 1840.

The respondent's Counsel referred me to the ruling of

this Court in Jayasinghe v. Perera, 9 N. L. R. p. 62, and

,
Beling v. Vethecan, i Appeal Court Reports p. i, quoted in

the former ease as sustaining the contrary view.

As I said, however, at the argument tha!t the words in

A are not inconsistent with inferences other than a pro-

mise to undertake payment, and as my brother Wendt put

it in Jayasinghe v. Perera, I think the promise must be un-

€quivocally gathered from the writing, which is not pos-

sible here.

Counsel for the appellant on this ruling contended

that he was entitled to succeed as there was no cross ap-

peal, and in fact could not be any appeal on the f^cts with-

out leave, and suggested that the only, course was to order

a new trial on the issue as to whether the defendant order-

ed the clothes himself from the plaintiff to be supplied to

Andrewewa.

The trial of the issue agreed, z.t., did defendant under-,

take to pay the plaintiff's bill? has, in my opinion, elicited

all the facts necessary to decide this suggested new issuej
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-and I see no reason to put the parties to the expense and Pnnchi

trouble of a new trial. lumy

I think, following the ruling in Rabot v. Silva, 8 N. L. R.
/[/^^^^^^

p. 89; that the respondent is entitled to support the judg-

ment on any of the grounds decided against him in the

Court below.

It seems to me that on the facts an inference in the

aflBrmative of the suggested issue might very well have

been drawn by the Commissioner in lieu of the inference

airrived at by him. I shall draw that inference, and allow

the judgment to stand, although not on the grounds relied

•on by the learned Commissioner.

The appeal will, therefore, be dismissed with costs.

PUNCHI APPUHAMY vs. MUDIANSE.

No. 1,823, D. C, Kegahe.

Present: Middleton & Wood-RenTon, JJ.

2nd July, 1907.

Ofder refusing toframe an issue—Proper time to appeal.

The proper course for a party appealing from an order refus-

ing to frame an issue is to appeal at once from that order.

Pieris v. Perera (10 N. L. R. 41) followed.

Schneider for appellants.

A. Si. V. Jayawardene for respondent.

Judgment.

MiDDi,ETON, J.—In this case the defendants appeal

practically against an order of the District Judge refusing

to allow a certain issue to be framed. It was proposed to

frame this issue when the case was sent back for rectifica-

tion of the decree. The District Judge refused to allow

the issue to be fralmed, and the matter, Which then required

a decision by the Court, went on to trial. The case has now
come back to us, and the learned Counsel desired to ap-

peal against that order disallowing the issue—trial having
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Wickre- taken place on the questions which the Court was of"
mastnha . , ^ ...

V. . opinion It had to decide. It seems to me, looking at the
J^ath decision at p. 41 of 10 N. L. R., that as the Full Court has

held that an appeal may lie from an order refusing to frame
an issue, that the proper course for the appellants in this

case was to have appealed at once from the order disallow-

ing the issue made by the District Judge. It is possible

that if this had been done much expense and inconvenience

might have been saved; and I do not think that where a.

partj'has been content to go to trial without having framed

the issue which he says is vital to his case, that he ought at

the end of the proceedings to be permitted to come and say

that the issue he desired should have been the one to have

been tried.

In my judgment this appeal ought not to succeed. I

understand this is the only point in the case, and I would
dismiss the appeal with costs.

Wood-RenTon, J.—I entirely concur, and I will merely

point out that by allowing this appeal the very object

which the decision in Pieris v. Perera (10 N. L. R. p. 41) is

intended to secure would be frustrated. Our present de-

cision, of course, in no way affects the powers of the

Supreme Court in revision.

WICKREMASINHA vs. JEWATH HAMY.

No. 7,510, D. C, Galle.

Present : Lasceli,ES, A. C. J., & Wendt, J.

Argument : yik 6» Sik June, 1906.

Judgment : \2,th June, 1906.

Wtit, re-issue of—Fresh stamp—Sale in execution— Application to set

aside—Civil Procedure Code, sec. 282.

Under a writ issued in execution of a decree property was
seized, but the sale was stayed on the application of the plaintiflf,

and the writ was returned to Court,

Held: That such a writ could not be re-issued without
being re-stamped.
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Palaniappa Chetty v. Santsudeen (8 N. L. R. 3^5) followed. Wickre-

The principle that a bonafide purchaser of property sold in '""^'^ "

execution is not hound to inquire into the correctness of the Jgwatk
order for execution does not apply to a case where the applica- Hamy
tion to have the sale set aside is made before confirmation of the

sale and during the interval of time which the Court allows for

such application.

For the purpose of applications under sec. 282 to set sales

aside on the ground of irregularity it can make no difference

whether the sale is to strangers or to the execution-creditor.

Bawa for appellant.

vanLangenberg for respondent.
c. a. V.

Judgment.
,

Lasceli,es, a. C. J.—This is an appeal from an order

of the District Judge of Galle declaring the sale of certain

property under the writ in the action to be void.

The material facts are follows :—On the 25th February,.

1905, writ issued in execution of a mortgage decree. On
the 14th June, 1905, the sale was stayed on the application

of the plaintiff, and the writ was returned into Court.

On the nth August, 1905, the writ was re-issued, pro-

perty was seized and was sold under the writ on the 14th

September.

On the 6th October the defendant moved to have the

sale set aside on the ground of material irregularity in pub-

lishing and conducting the sale. The petition did not

allege that the writ was not stamped according-to law.

On the hearing of the motion it was brought to the

knowledge of the Judge that the writ, when re-issued, was

not stamped, and the Judge, on the authority of Paianmppa
Chetty V. ^amsudeen (8 N. L- R. p. 325), declared the sale

to be void.

Against this order an appeal is lodged on several

grounds. It has been contended, in the first place, that

there was no necessity for stamping the writ on re-issue.

In my opinion the jndgpient of this Court in Palaniappa

Chetty v. ^amsudeen is conclusive on this point. In cir-

cumstances very similar to those of the present case this

Court held that a writ re-issued without being re-stamped
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Wickre- is a nullity, and gave ifo authority to the Fiscal to seize
masinha ^^^ g^jj ^.j^^ property of the execution-debtor.

Jeuiath Tjjg main ground of appeal, however, was the decision

' of the Privy Council in Rewa Mahion v. Rama Kishen

Singh (1. L. R. 8, Cal. p. i8). The passage relied on was

as follows :
—"A purchaser under a sale in execution is not

bound to inquire whether the judgment-debtor had a cross

judgment or a higher amount any more than he could be

bound in an ordinary case to' inquire whether a judgment

on which an execution issues has been satisfied or not.

These are questions to be determined by the Court issuing

execution. To hold that a purchaser at a sale in execution

is bound to inquire into such matters would throw a great

impediment in the way of purchasers under execution. If

the Court has jurisdiction a purchaser is no more bound to

inquire into the correctness of an order for execution than

he is as to the correctness ofjudgment upon which execu-

tion issues.''

The facts with which their Lordships were dealing in

that case were essentially different from those now before

us. In the Indian case application to set aside the sale

had been made under sec. 311 (corresponding to our

sec. 282) of the Code of Civil Procedure. This application

failed both in the Court of first instance and on appeal.

The, sale was then confirmed; a suit was then entered by
the respondent in the Privy Council to have the sale set

aside.

The principles laid down' in that case obviously have
no application to a case like the present one, where the

application to have the sale set aside is made before con-

firmation of the sale and during the interval of time which
the Code allows for such applications.

It is true that the original application to set aside the

«ale did not proceed upon the ground that the writ was un-
stamped. But I think that it was competent for the Judge
when an irregularity going to the root of the authority of.

the Fiscal was brought to his notice to set the sale aside.

This was the course taken by this Court in Palaniappa.

Chetty V. Samsudem, where the fact that the writ was un-
stamped appears to have been brought to the notice of the

Court for the first time during the bearing of the appeal. '



JOHN SINGHO vs. JULIS APPU.

No. 7,344, C. R , Panadure.

Present : WendT, J.

Argument: 25M October, 1906.

Judgment: 26M October, 1906.

Possessory action—Non-joinder of lessor—Civil Procedure Code, sec. 22
—Lessor and lessee—Right 0/ lessee to sue thirdparty in ejectment^-

JunisdictioH—Test.

In a possessary action brought by the lessee against the

person ousting an objection to the non-joinder of the lessor is

an objection for want of parties which should under sec. 22 of the

Civil Procedure Code be taken at the earliest possible opportunity

and in all cases before the hearing.

A lessee has such an interest iu the laud devised as will en-

title him to sue in ejectment.

Perera v. Baba Appu (3 N. L. R. p. 48) commented upon.

In such an action the test of jurisdiction is the valueofplain-

tififs interest, and not the value of the land.

A. St. V. Jayajvardene for defendant-appellant.

vanLangenberg (with him R. L. PereirfC) for respondent.

c. a. V.

Judgment.

WendT, J.—This is an aetiou by a lessee to recover
from defendant possession of the leased land. Plaintiff

says he took possession upon his lease, and defepd^gt
ousted him two and a half months later. The subject of the

lease is a defined portiou of Dawatagnbawatte ; but defend-
ant, who claims an undivided interest in the land and admits
the lessor's right to an undiiyi4ed ouie-teatji share, .dienies

Appu
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I do not think that the present case can be differenti- J°^''t

ated from Palaniappa Chetty v. Samsudeen on the ground \, .

that the sale in the latter case was to the execution -creditor. Julis

In a sale where the sale had been confirmed the difference

would be. material as is shown to the Indian cases quoted

in O'Kiuealy. ' But for the purpose of applications under

sec. 282 to set sales aside on the ground of irregularity it

cau make no difference whether the sale is to Strangers or

to the execution- creditor himself.

I would affirm the order.

\yENDT, J.—I agree.
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John that the lessor was entitled in severalty to the defined por-
Singho , ^. „ . . 1 -I , J , , ,

V. tion demised. The Commissioner has upheld the lessor s--

AMu "fftit by prescriotion to that portion, and has prix'en plain-

tiffjudgment. The lessor was not a party to the action-

although he was called as a witness; and the most im-

portant point arg-ued by defendant, the appellant, was that

in the lessor's absence no declaration of title could be made.

Now, this is clearly an objection for want of parties, and'

one which sec. 22 of the Code requires to "be taken at the

earliest possible opportunity and in all cases before the

hearinsr". It therefore comes too late when taken, as it is

said to have been, on the trial day.

If taken in due time it would have been open to plain-

tiff to add his lessor as a co-plaintiff. The decision which
appellant's Counsel referred to as establishinsf that a third

party could not be brought in with the view to his pre-

scriptive title being proved by one of the original parties, is

said to have been rendered in an action under sec. 247 of^

the Code, and if a sound decision must be limited to that

class of cases to which pecviliar considerations apply. The
decision was not produced, and I have not been able to

refer to it.

Going by the record, however, it appears to me that

the first issue was framed to raise only the question whether
a lessee has such an interest in the land demised as will

entitle him to sue in ejectment. That he has is, I think,

settled law, notwithstanding the qualification which Lawrie,

A. C. J., imposed on his concurrence with the judgment of

Withers, J., in Perera v. Baha Apf>u, (3 N. L. R. p. 48). If

the objection to his doing so be that the defendant may
have to litigate afresh with the lessor, the misjoinder is a

matter which which, while it inconveniences defendant,

does not affect plaintifl:'s right of action, therefore the ob-
_

jection was one which defendant could waive.

As to the valuation of the suit, I am of opinion that

not the value of the land has to be looked at, but the value
of plaintifPs interest, and that has not been shown to ex-
ceed Rs. 300.

On the merits I see no reason for differing from the
Commissioner.

Appeal dismissed with costs.
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NAGAMUTTU vs. KATHIRAMEN ei al.

No. 2,861, D. C, Batticai,oa.

Present : Hutchinson, C. J., & Middleton, J.

Argument: 2.Mh November, 1907.

Judgment : \oth December, 1907.

Public servant—Debt contracted by public servants—Liahiliiy of admi-
nistrator to be sued—Ordinance No. 1 of 1899, stc. 2.

The Public Servants Liabilities (Ordinance No. 2 of 1899) does
not prevent an action against a public servant after he has
ceased to be a public servant, or against his representatives after

his death.

This was an action upon a promissory note for Rs. 500,

made by one Sinnatamby "Vanniah, dated the 21st De-
cember, 1902, while he was a public servant. The rst de-

fendant was in default while the 2nd defendant opposed

the action on the ground that the deceased's administrator

was not liable as the deceased was a public servant. The
learned District Judge (G. W. Woodhouse, Esq.) gave judg-

ment for the plaintiff on the ground that the deceased had

fxpressed a desire in his will (which was disputed; that all

bis just debts should be paid. The 2nd defendant ap-

pealed.

Bawa, A. S.-G., for appellant:—The administrator as

continuing the /ewi^wa of the deceased, who was a public

servant, cannot be proceeded against in view of sec. 2 of

Ordinance No. 2 of 1899.

vanLange7ibei-g (with him Prins) for respondent:—
Sec. 2 of Ordinance No. 2 of 1899 applies only to public

servants while they acted as such public servants, and not

after they had ceased to be such, either by reason of dis-

missal, retirement, or death, and that therefore the adminis-

trator of such public servant could be proceeded against

for the recovery of debts contracted by a public servant

whilst acting as such. The object of Ordinance No. 2 of

1899 was merely to prevent the dislocation and disarrange-

165.

Naga-
niuttu
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Kathi-
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Naga- ment of public affairs that would inevitably result if public

y_ servants were sued upon contracts made by them whilst in

Kathi- service.
rainen

c. a. V.

Judgment.

Hutchinson, C. J.—The claim in this action is for

principalandinterestdue on a pro-note made by Sinuatamby
Vanniah, on 21st December, 1902, in favour of the plaintiff.

Sinnatamby Vanniah is dead, and the defendants are sued

as his administrators. The ist defendant did not appear.

The answer of the 2nd defendant was that the action was
not maintainable because when the liability was contract-

ed Sinnatamby Vanniah was a public servant, and there-

fore by reason of Ordinance No. 2 of 1899 he was not
liable to pay the debt. He also denied generally the allega-

tions in tlie plaint, but the only issue settled was whether
the plaintiff can recover against Sinnatamby's estate in

view of Ordinance No. 2 of 1899. The Ordinance, after re-

citing that "it is expedient to protect public servants

from legal proceedings in respect of certain liabilities",

enacts in sec. 2 that "no action shall be maintained against

a public servant upon, amongst other things, any proniis-

sory note made by him" ; but "this section does not apply

to the case of a public servant who, at the date when the

liability sought to be enforced is contracted, is in receipt

of a salary in regard to his fixed appointment of more than

Rs. 300 a month", nor "to a liability contracted by a person

prior to the date when he became a public servant". And
nothing in this Ordinance is to affect the right of the holder

of any security to bring an action to realise it. It was
.admitted by the plaintiff that Sinnatamby Vanniah was a

Vanniah and a public servant. There is no admission as to

the amount of his salary; but I think the parties and tjie

Judge assumed it to be common knowledge that a Vau-
niah's salary is less than Rs. 300.

The District Judge held that the plea put in by the

2nd defendant is open to the administrator as well as the

deceased
; but that the plaintiff ought to succeed because

Sinnatamby Vanniah, in a document purporting to be
signed by him, and to be his will (though it ha4 been



THE APPEAIv COURT REPORTS. 167

attacked as a forgery and had not been proved) had direct- Fernando

ed that his just debts should be paid. Alwis

The plaintifl's Counsel rightly admits that he cannot

support the judgment on the ground given by the District

Judge ; but he supports it on the ground that the Ordi-

nance only forbids an action against a public servant of the

class mentioned in the Ordinance; that it does not prevent

an action against him after he has ceased to be a public

servant, or against his representatives after his death. I

think that that construction is right.

The object of the Ordinance, as I gather it from the

preamble and from the terms of the enactment, was to pro-

tect the public servants described in it from being sued

upon certain contracts made by them whilst in the service,

probably in order to prevent the public service being dis-

organised or inconvenienced by such actions. That ob-

ject is attained if we give the plain and natural construc-

tion to the language of sec. 2. The contracts are not void,

but the officer himself cannot be sued on them. In my
opinion therefore the appeal should be dismissed with

costs.

MiDDi,ETON, J.— I agree. The scope and object of the

Ordinance was not in my opinion to nijUify the legal ob-

jections of such public servants, but the benefit and pro-

tection of the public service which othprwise might suffer

by the constant absence of its employees in Courts of

Justice.

FERNANDO vs. KV^IB et al.

No. 21,327, D. C, Coi,OMBO.

Preseyit : Wendt, J., & Geenier, A. J.

15M February, 1906.

Postponement of trial, application for—Refusal—Subsequent pro-
cedure:.

On the trial day when the case was called the plaintiff was
ready. The defendants were both absent, and their proctor

n;pved for a postponement producing a medical certificate as to
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Fernando the unfitness of the 2iid defendant to travel. The Court re-

^Y- . corded that no witnesses of the defendants were present and,

refusing the postponement asked for, entered judgment for the

plaintiff as prayed for.

Held: The postponement having been disallowed, the trial

should have proceeded. The issues should then have been
ascertained if the defendant's proctor chose further to represent

his clients; or if he retired from the case the plaintiff should have

satisfied the Court by prima facie eviAeince in proof of the matters,

traversed in the answer.

F. M. de Saram for defendants-appellant.

E. W. Jayawarde7ie (with Akbar) for plaintiff-res-

pondent.
Judgment.

WendT, J.—This is an appeal by the defendants in the

action, who were sued for the balance of an account be-

tween them and the plaintiff. The plaintiff alleged that

he had made them advances from time to time aggregating

Rs. 5,325-37, and that, as agreed, the defendants had sold

and delivered to him plumbago in liquidation of the debt,

leaving a balance of Rs. i,349-42 due to the plaintiff, which

he sought to recover. The defendants denied that they

had received advances aggregating the sum mentioned by

the plaintiff, and also pleaded that they had delivered

more plumbago than plaintiff gave them credit for. In the

result they admitted that they owed the plaintiff only

Rs. i7"63, which they paid into Court for the use of the

plaintiff. The ist defendant, we are informed, is a proctor;

and we think that it is not creditable to him that the plain-

tiff experienced such great difficulty in serving him with

summonses, as the journal entries prove.

On the trial day, when the case .was called plaintiff

was ready, and the defendants were both absent, but their

proctor moved for a postponement producing a medical

certificate as to the unfitness of the 2nd defendant

to travel. The Court recorded that no witnesses of the

defendants were present and, refusing the postponement

asked for, entered judgment for the plaintiff as prayed.

The defendants have appealed, not on the, ground that

their application for a postponement should have been

allowed, but that, under the circumstances, the Court wa&
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bound to hear the case ex parte and to pass a decree nisi, Ahamado
which contention they have not attempted to support. It %

'

is argued for the appellants that the onus lay upon the plain- Kiri

tiff; and Counsel for the respondent admits that upon the

pleadings it was so ; but he argues also that when the

motion for a postponement was disallowed the defendants

must be taken to have abandoned their defence altogether.

There is nothing in the case which requires us to take ttiat

view; and we think that the Court made a mistake in pro-

cedure in entering up an immediate decree. The post-

ponement having been disallowed, the trial should have

proceeded. The issues would then have been ascertained

if the defendants' proctor chose further to represent his

client; or if he retired from the case the plaintiff should

have satisfied the Court by prima facie evidence in proof of

the matters traversed in the answer. That course was not

adopted, and we therefore, feel unable to sustain the judg-

ment for the plaintiff. The judgment and decree are set

aside, and the case is sent back for trial in due course.

The costs incurred in both Courts will remain costs in

the cause.

Grenier, a. J., concurred.

AHAMADO LEBBE vs. KIRI BANDA.

No. 18,026, D. C, Kandy.

Present: Hutchinson, C. J., & Wood-Renton, J.

Argument : \bth October, 1907.

Judgment : 25M October, 1907.

Proctor—Appearance—Sees. 24, 85 & 86, Civil Procedure Code.

It is not .sufBcient that a proctor should be physically present

in Court for the purpose of constituting him the representativc-

of his client within the meaning of sec. 24 of the Civil Procedure

Code.

In this case the plaintiff sued the defendants on a pro-

missory note. The defendants filed answer denying that

they made the note. The case was fixed for trial on the
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Jlhamado 17th June, 1907. The entry on the record against that

V. date is as follows:—"Plaintiff present, defendants absent,

^^^^ and no appearance for them by their proctor is put in
\Banda

, , , . , „ , r , /- , • ,

though he is present. After evidence final judgment was
entered for plaintiff as prayed for with costs. On the 24th

June, 1907, the defendants filed an affidavit, and thereupon

moved that the judgment entered be set aside and that

the case be fixed for hearing.

On that motion the learned District Judge (J. H. Tem-
plar, Esq.) made the following order:

—

"I think, as it seems probable from two judgments of

Sir W. Bonser that have been brought to my notice, that

my proper course was to have entered a decree nisi only

instead of entering up judgment for the plaintiff, and fol-

lowing the decision of the Supreme Court in Fernando v.

Uduman (5 N. L. R. p. 81) I decide to re-open the judg-

ment, and to allow the defendants to appear and defend on
payment of the costs incurred by the plaintiff at the hear-

ing of the 17th June, 1907."

From this order the plaintiff appealed.

H. J. C. Pereira for appellant.

Garvin for respondents.
c. a. V.

Judgment.

Wood-Rknton, J.—In this case the appellant sued

the respondents on a promissory note for Rs. 500, and the

trial was fixed for the 17th of June. On that day the res-

pondents were absent, and the entry on the record states

that although their proctor was present he took no part in

the proceedings. The learned District Judge heard evid-

ence and then entered judgment in favour of the appel-

lant. Two or three days later the respondents, whose

defence was a denial of the making of the note in question,

appeared and invited the learned Judge to re-open the pro-

ceedings on the ground that he ought to have treated the

case as one in which there was a default of appearance on

the part of a defendant, and to have simply entered a

decree nisi, which it would be competent for the defendant

afterwards on proper material to have set aside. It was



Banda

THE APPEAL COURT REPORTS. 171

"held by the learned District Judge in effect that this con- Ahamado

tention was correct, and he accordingly re-opened the ^
^

proceedings. We have now to consider whether his view Kiri

was right. On the argument of this appeal we were left in

some doubt as to whether or not the respondents' proctor

had taken any actual part in the proceedings; and we ac-

cordingly asked the learned Judge to tell us what his

recollection was as to what had taken place. In reply he
states that he is unable to say by the aid of his own me-
mory what actually transpired at the hearing, and he has

merely given us his impressions from a perusal of the

record and certain statements made to him by the proctors

on both sides, from which he concludes that the respond-

ents' proctor took no part in the proceedings whatever.

We have then to consider the question whether the mere
physical appearance of a proctor in Court is such an ap-

pearance as will make the proceedings inter partes and pre-

vent sees. 85 and 86 of the Civil Procedure Code from
applying.

In my opinion it is not sufficient that a proctor should

be physically present in Court for the purpose of consti-

tuting him the representative of his client within the

meaning of sec. 24 of the Civil Procedure Code. Of course

we are all familiar with the decisions in which it has been

held, both in India and in Ceylon, that if a proctor should

apply for postponement, or should do anything which can

really be regarded as an act in the cause, he appears on be-

half of his client for the purpose of the proceedings in

which that act is done. But I think it would be straining

the law if we were to hold that a client is bound by the

mere casual presence in Court of a proctor who, so far as

the record shews, had no instructions on behalf of his client,

and who can only be said to represent that client in virtue

'of the fact that his name appears as proctor on the record.

I would dismiss the appeal with costs.

Hutchinson, C. J.—I concur.
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Goone- GOONEWARDENE vs. ORR.
wardene

J^ No. 2,i6i, C. R., Hambantota.

{In Revision.')

Present : Hutchinson, C. J.

^th December, 1907.

Revision, applicationfor^Appeal— Civil Procedure Code, sec. 753.

The power of revision should not he exercised where the
remedy of appeal is open.

Bawa, A. S.-G., for applicant.

A. St. V. Jayawardene for respondent.

Judgment.

Hutchinson, C. J.—This is an application for revision..

The plaintiff sued the defendant in the Court of Requests

for Rs. 102, for goods supplied. The defendant admitted

owing something, but asked for an account; and he set up
a claim in reconvention for Rs. 123, for professional serv-

ices. The Commissioner refused to entertain the claim

in reconvention, saying that it had better be tried by a

separate action, and he gave judgment for the plaintiflF for

the amount claimed on the 15th November, 1906. On the

2ist November the defendant applied for leave to appeal.

Leave was granted, but not until the 25th, which was too late.

Notwithstanding that he was out of time, the defendant

filed his petition of appeal, which was dismissed on the

nth July, 1907, as being out of time. Hence this applica-

tion. I see an expression of opinion by Acting Justices.

Pereira and Grenier in 2 Bal. p. 86 which I think I ought

to follow. The effect of it is that the practice is not to

exercise the power of revision under sec. 753 where the

remedy of appeal is open ; and here the party aggrieved

might have obtained leave to appeal notwithstanding the

lapse of time that has expired. The powers given by sec.

753 ought not to be exercised in such a case,

I dismiss the application with cost.
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CARUPPEN CHETTY vs. HABIBU. Caruppm
Chetty

No. 22,644, ^- C, CoiyOMBO.
V.

Habibu

Present: Hutchinson, C. J., & Middi<eton, J.

Aegumbnt: 26M November, 1907.

Judgment : 10th December, 1907.

Sale, application lo set aside—Civil Procedure Code, sec. 2?,i—Heir's in-

teresi in theproperty sold.

An heir to an estate has an interest in the property sold in

execution of a judgment against the administratrix of that

estate -within the meaning of sec. 282 of the Civil Procedure

Code.

vanLangenberg and Walter Pereira, K. C, A.A.-G., for

appellant.

Bawa, A.S.-G. (with P,/. de SaranC) for respondent.

Judgment.

Hutchinson, C. J.—The defendant is sued as the ad-

ministratrix of the estate of Saibo M. M. Hadjiar deceased.

Judgment was given against her for a sum of money. The
plaintiff issued writ of execution for the recovery of that

sum, and under the writ certain immoveable property was
sold by the Fiscal, and was bought by the plaintiff.

The respondent to this appeal petitioned the Court to

set aside the sale on the ground of certain irregularities^

He was not a party to the action, but it is one of the heirs

of the deceased intestate. The plaintiff objected that the

petitioner' is not a person having an interest in the pro-

perty within the meaning of sec. 282 of the Civil Procedure

Code: he contended that the property was vested in the

administratrix, and that she is the proper party to move if

there has been any irregularity. The petitioner replied

that he is heir to three-quarters of the estate; and that his in-

terest is real and suj>stantial. The District Judge overruled

the objection, and the plaintiff now appeals against that

decision.

Sec. 282 enacts that the decree-holder, or any person;
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Caruppen vjhos& immoveable property has been sold under this
Chetty

^Yia.^t&r, or any person establishing to the satisfaction of

Habibu the Court an interest in such property may apply to set

aside the sale on the ground of a material irregularity in

publishing or conducting it.

Reference was made to D. C, Colombo, No. 81,499,*

(9th May, 1883); 6S. C. C. 95 ; 2 Weeresinghe's Rep. 47;

3 S. C. R. 41.

In the last quoted case the sale was made under the writ

of a first execution creditor, and it was held that the second

execution creditor, having an interest in the proceeds of

sale, had an interest in the land. I think that was right.

Here the petitioner has an interest in the proceeds of sale

;

the administratrix was a respondent to the petition, and

was alleged to be hostile to him. In my opinion the

petitioner has an interest in the property sold within the

meanipg of sec. 282. I would dismiss the appeal with

costs.

M1DDI.ETON, J.—I agree.

* No. 81,449, ^- C, COJCOMBO.

Present: Clarence, J.

Argument : znd May, 1883.

Judgment : <)tk May, 1883.

Dornhorst for appellant.

vanLangenberg for respondent.

Judgment.

Clarence, J.—Defendant in this action is the administrator
testamento annexo of the estate of Mr. W. Rudd. Plaintiffs, executors
under the will of the mortgagee of a coffee estate, the property of

Mr. Rudd, have obtained judgment on their mortgage and seized and
sold and themselves purchased the coffee estate for Rs. 5. Appellants,

representing themselves to be legatees under the mortgagor's will,

now come forward and seek to impeach the sale under sec. 53 of the

FJscal's Ordinance. It appears that the owner was out of the Island

when the sale took place, and that no one in this Island represented the

estate. The learned District Judge declined to entertain appellants'

application, holding them not to be parties within the meaning of

the Fiscal's Ordinance. I think that is correct. I need not consider

how far the Court might have jurisdiction upon the suggestion of
persons in the position of appellants to suspend proceedings until a

trustee or administrator of the testator's estate could be brought into

existence in a case of urgency. It appears by^he affidavit of one of
the appellants that the aduiiuistrator left the Island nearly a year
before the sale, and yet no steps were taken by the persons interested

to procure the appointment of a new representative. I see no reason
to interfere with the District Judge's refusal to entertain appellant's
-application.



THE APPEAL COURT REPORTS.

OSSENA LEBBE vs. CADAR LEBBE.

No. 5,936, D. C, Kandy.

Present: Lawrie & Withers, JJ.

Argument : i2tk December, 1899.

Judgment : i()th December, 1899.

Mesne profits, actionfor— When maintainable.

In order to maiutain an action for mesne profits founded

on wrongful possession of land the plaintiff must liave at the

date of the decree for mesne profits a present possessory title.

Bawa ior defendant-appellant.

Sampayo for plaiutifif-respondent.

.

Judgment.

175

Ossena
Lebbe

V.

Cadar
Lebbe

c. a. V.

' lyAWRiE, J.—The plaintiff here brought an action to

•establish his title to land to which he alleged he had right

by gift and succession from his father, but of which he had
never been in possession. He sought to eject the defend-

ant then in possession, and he prayed for damages and
mesne profits.

During the pendency of suit, before the question of

right was tried and while the defendant was in possession

the land was seized and sold by the Fiscal under a writ

-against the plaintiff.

In my opinion this action for declaration should have

been abated : it could be continued only by the purchaser

the owner of the land; it may be in addition to the plaintiff

the former owner, but certainly the purchaser was a neces-

sary party, and this action for declaration of title could not

go on without him.

On this ground I would dismiss the action.

The learned District Judge tried the issue of title, and

in his judgment he finds for the plaintiff; but in respect of

the sale and of the fact that the purchaser was no party to

this action, the District Judge abstained from pronouncing

a decree in ejectment, and gave the plaintiff a decree for

rnesne profits for the years prior to the Fiscal's sale.
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Ossend jt jg consistent with justice that if the defendant be a

V. wrong-doer who with profit to himself kept the plaintiff'

?M^ out of possession he should be made to repay that profit

which he has reaped by his injurious act. But the law

seems well established that the. right to demand mesne

profits is consequential on obtaining a decree from posses-

sion. It seems denied to those who are not entitled to-

possess. It has been held that the right to recover mesne
profits does not arise until possession is recovered. See-

lyord Hardwicke's decision in Norton v. Frecker [(1737) i

Atkyns Rep. p. 523. J In the year 1758, in Aslin v. Parkin.,.

Lord Mansfield reserved the point at the Assizes, and the

opinion of all the judges was "an action for mesne profits is-

consequential to the recovery in ejectmenf (2 Burr. Rep', p..

668), and in the foot-note to the chapter on "Trespass to-

I,and" in Bullen and L!eake 1 p. 538, there are many cases

cited to the same affect.

It seems to work injustice in this case; but I think that

certainly the law is that to maintain an action for mesne
profits founded on wrongful possession of the land the

plaintiff must have at the date of the decree for mense
profits a present possessory title. Here the plaintiff in

1897 parted with and lost his right to sue for mesne profits..

If he had added the purchaser as plaintiff a decree for

mesne profits might have been given, and he might have

had an equitable right to demand so much of the damages
recovered from the defendant as represented the mesne
profits prior to the added plaintiffs purchase. As the

action now stands the decree cannot be supported.

I set aside and dismiss the action with costs.

Withers, J.—When this case was argued before the

Chief Justice and myself the only point on which we desir-

ed to hear Counsel was whether the plaintiff could get

judgment for mesne profits in the absence of a decree for

declaration of title., The hearing was adjourned for the

production of authorities. My brother Lawrie and I have
now heard the point fully discussed. The facts of the case

which give rise to the point are briefly these. This is an
action to vindicate a house and grpund in the possessioui
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of the defendant, who alleges he hns a better right to the

premises than the plaintiff.

The plaintifiFhas never had possession of the premises.

According to him his late father owned the house and
donated it to him in April, 1889. Plaintiff was a minor, if

not an infant, at that time; but as his father died soon after-

wards without revoking his gift, that effectively passed such
title as the donor had to the plaintiff if he desired lo accept

the gift on his attaining majority. In July, 1892, the plain-

tiff being still under age instituted this action of rei vindi-

catio by his next friend, his mother.

This lady died on 14th October, 1893, The action how-

ever was carefully nursed for four years, when the plaintiff,

on the allegation that he was a major of 24 {sic) years,

applied for leave to proceed with the action in his own

name. The District Judge states in his judgment that the

plaintiff parted with his title to the premises on the 27th

July, 1897. Notwithstanding this assignment the plaintiff

was allowed to prove for his mesne profits from the date of

his father's death to the date of his assignment. Was he

competent to do this is the question we have to decide.

Only one decision in point was cited to us, and that was an

unreported judgment of mine in an appeal from a decree

of the C. R., Avisawella, No. 3,494, in 1894 (July 28th).*

177
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Lehbe

V.

Cadar
Lebbe

* No, 3,494, C. R., AV1SAWEI,I<A.

i&th July, 1894.

Withers, J.—Dissociated from a claim to a vindication of the
property there was no cause of action for damages by way of mesne
profits for unlawful detention, for this is clearly what the plaintiff

seeks to recover in this action.

A claim for mesne profits is auxiliary to an action to recover im-
moveable property which is in the possession of the defendant, and
can only be recovered in such an action wher^ theplaintiff has not

re-entered into possession of thepremises since his expulsionjrom them.

Had the plaintiff re-entered into possession since the alleged

ouster this action would have been competent from him as damages
for trespass to his premises dm iug the interval between ouster and

re-entry. Having no cause of action to support the particular claim

herein his case fell to the ground, and his action was properly dis-

missed.

Hence I must affirm the judgment of dismissal, though I do not

think the reasons for dismissing the action in the CouimissionerV

judgment can be supported.

Affirmed with costs.



178 THE APPEAL COURT REPORTS.

Ossena
Lebbe

V.

Cadar
Lebbe

I regarded the action in the C. R. to be one for damages
bj' way of mesne profits independent of any claim to a de-

claration of title, and I made the following observations:

—

"A claim for mesne profits is auxiliary to an action to

recover immoveable property which is in the possession of

the defendant, and can only be recovered in such an action

where the plaintiff has not re-entered into possession of

the premises since his expulsion from them. Had the

plaintiff re-entered into possession after the alleged ouster,

this action would have been competent to him as damages

for trespass to his premises during the interval between,

ouster and re-entry. Having no cause of action to sup-

port the particular claim herein his case fell to the ground
and his action was properly dismissed."

I adhere to that opinion, which seems to me to have

the authority of Voet to support it. See his Book 6, Title i,

de rei vindtcatione.

At all events there is a passage in Voet which exactly,

meets this particular case, 6. i. 4. "Sed et si litis contestatce

tempore dominus fuerit, qui hanc actionem movit, lite vero

pendente dominum amiserit absolvi reum ratio dictat" and for

the following reasons "Turn quia res devenit ad eum. casum,

a quo initium actio hebere et in quo considere non potini, quia

deiit actionis inieresse". "Turn denique quia sublatum est ac

Exstinctum illud, quodunicum kuj'us actionisfuiidamentum est.

Quibus usu abest, quod actio noxalis duret et condemnatio sequi

debeat, si lite pendente actor a reo dominium servi consecutus

it". It was during this action that the plaintiff attained

his majority, and decided to accept this gift; but I think it

can make no difference in principle whether a plaintiff in

this case has acquired the nuda proprietas before action or

acquired it during action, for, as Voet observes in lectio 30
of that book "restituendae veniunt ex hac actione res una cum
Jructibus". I do not see how you can well dissociate the res

from the fructus, and when the dominium goes the founda-

tion of the action goes with it.

In my opinion the plaintiff's action must be dismissed.
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111 the matter of the Estate of JANE PERERA, deceased, Wickre-
tnasinghe

WICKRKMASINGHE ^/ a/, vs. PERERA. p];^^

No. 2,191, D. C, Kandy.

Present : Hutchinson, C. J., & Middi<eton, J.

Argument: 23rfl? September, 1907.

Judgment: \ith October, 1907.

Inheritance—Illegitimate issue- Succession—Roman Dutch Law.

Adulterine offspring are not entitled to inherit their mother's

property with the legitimate issue.

The consequential effects of the decision in Karonchihamy v.

y^ngohamy {8N. L. R. i) would be that children born of the

parents before the marriage would not be made legitimate by the

marriage owing to the effect of sec. 22 of the Ordinance No. 2 of

1895, but would still be illegitimate.

An appeal from the judgment of the District Judge of

Kandy (J. H. Templer, Esq.)

de Sampayo, K.C., for administrator-appellant.

vanLangenberg for petitioners- respondent.
c. a. V.

Judgment.

Hutchinson, C. J.^-I think that as the evidence shews

that the petitioners were born during the continuance of

'their mother's marriage they should be presumed to be

her husband's legitimate children (Ordinance No. 14 of

J895, sec. 112). Their Proctor admitted at the hearing be-

fore the District Court that they were illegitimate; but

they are minors, and therefore not bound by that admission.

-No issue was tried as to whether they were illegitimate or

not. I think that the judgment of the District Court

should be set aside and the case sent back for trial of that

issue. I agree with Mr. Justice Middleton's proposed

order as to costs.

MiddLETON, J.—The question in this case is, whether

the adulterine offspring of a deceased woman are entitled

to inherit their mother's property with the legitimate issue.
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Wickre- It has apparently been admitted by the Proctor for the-

'"'^•'^"•^*^ respondents to this appeal that they were in fact the issue-

Perera of the adulterous consortmeut of their mother and a man

other than her husband.

This is an admission against the interest of the res-

pondents, who are minors, which the Court would not allow-

to be made on their behalf if upon that admission it found,

itself bound to decide against their claims.

The children in question are admittedly the offspring

of low-country Singhalese, and not Kandyans.

The learned District Judge has held in favour of the-

respondents' claim on grounds which he has extracted,

from the judgments of myself and de Sampayo, A. P. J., in<

Karonchihamy v. Angohamy (8 N. L. R. p. i).

The authorities on the question are VanderLinden (i x^

3 p. 164 of Henry's Translation), who saj's that illegitimate

children succeed to the inheritance of their mother ab~

intestato as the mother makes no bastards.

Grotius 2, 27 and 28 p. 190 of Maasdrop's Translation,

Book 2, chap. 27, sec. 28, says : "In reference to the mother

illegitimate children are in the same relation as legitimate,

unless indeed they are sprung ex prohibitu concubihc, \n

which case they and their descendants cannot inherit ab

intestato",

VanderKeesel, Book ii. chap. 7, sec. 345 (Lorenz's.

Translation) says : "In Dordrecht under a particular law

and in South Holland adulterine and incestuous children

also succeed to the mbthet."

Sec. 40 of Ordinance 15 of 1876, makes the rules of the

Roman Dutch Law as it prevailed in North Holland to-

govern casus omissi.

VanLeeuwen, in the Censura Forensis, Part I. Book I.

chap. 3, sec. 10, says : "ex damnato vero coitu nati sunt ddul-

terini et incestuosi qui neque patri neque matri eorumque-

agnatis aut cognatis suecedere possunt nisi quoad'

alimenta, necessaria."

The preceding sec. 8, as translated by Schreinerj p. 37,

shews that the term "illegitimate" embraced both naturales

spuriiand those ex damnato coitu nati, the two former having
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the right of inheritance from their mother, but not the JVickr

latter.
masin^/ie

Voet 38. 17. 9. says: ''nosiris iamen et plurium aliorum Perera

moribus ita progenia adultermis accessendi sunt, et obe id ne

matri quidtm ab intintato heredes esse possunt."

I gather from Voet that there was some doubt as to

whether bastards "naturales" or "sptirii" could itjherit from
their mother according to the opinion of some writers.

I am not aware that the Ceylon law or Singhalese

custom recognises any difference between incestuous and

adulterine bastards and bastards not so procreated ; but the

English law gives no right of inheritance from the mother

to any bastard.

It seems unreasonable and inequitable to apply the

doctrine of the Canon law to the case of Singhalese.

VaiiLeeuwen (vol. i. p-. 51 of Kotze's Translation) says

:

"Chil'd'ren procreated- in adultery cannot be legitimated

inasmuch as according to the ecclesiastical laws there can

be no marriage with the woman with whom we have

formerly lived in adultery."

The Full Court has held in Karonchihamy v. Angohamy
(a3ifjte/r«)' that it is not illegal in Ceylon for a man who
has lived in adultery with a woman during the life-

time of his wife to marry such woman after the death of

his wife.

Sec. 22 of Ordinance No. 2 of 1895, however, still en-

forces the principle of the Roman Dutch Law, that childreii

procreated in adultery cannot be legitimated.

But sec. 37 of Ordinance No. 15 of 1876 lays it down
that legitimate children inherit the property of their intes-

tate- mother, but not that of their father or that of the re-

latives of their mother.

The word "illegitimate" in its full significance would

include adulterine bastards.

Under the Roman Dutch Law adultery was a criminal

offence, and the offspring of adultery or incest were termed

children ex damnato coitu owing to the influence of the

Canon law upon- the prevailing Dhtch Civil Law.

In Ceylon, notwithstatn'ding the Political-Ordinance of
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Wickre- 1580, adultery is not a criminal offence and no case has

^ * been cited to us showing that the Courts have recognised
Perera either the incapacity of adulterine bastards to inherit from

their mother or the converse.

The consequential effects of the Full Court decision in

Karonchihamy v. Angohamy {ubi supra) would be that

children born of the parents before the marriage would
not be made legitimate by the marriage owing to the

effect of sec. 22 of Ordinance No. 2 of 1895 ; but would
still be illegitimate.

The law by recognising the maniage does away with

the ecclesiastical ban of dam?iatus, but still refuses them
specially the rights of legitimate children to inherit from
their father.

Why therefore should, not the offspring have the

status of ordinary illegitimate children and inherit from
their mother on the principle that a mother makes no
bastards ?

It seems to me that there is nothing to militate against

such a conclusion except the effete principle of the old

Roman Dutch Ecclesiastical Civil lyaw, which enacted that

adultery was a crime and that the sins of the parents

should be visited on the innocent offspring of it.

I do not wish to be supposed to be supporting the

theory that adultery is no moral offence, but merely to

enunciate what I deem to be a plain principle of equitable

right founded on fair reasoning.

I am afraid, however, that Roman Dutch law, which

must be held to apply to this case, is too clear to be dis-

regarded.

With considerable reluctance, therefore, I feel bound to

hold that if these petitioners are adulterine' offspring, they

are not entitled to inherit their mother's property with the

legitimate issue. I think, therefore, that the judgment of

the District Judge must be set aside and the case sent back

for the trial of the issue whether these children are illegi-

timate or not as proposed by my lyord. The respondents

should pay the costs of this appeal. The costs in the Court

below to abide the Judge's decision.
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SULTAN MAEIKAB et al. vs.

ASIA UMMA et al.

No. 2,211, D. C, Kawtaea.

4th June, 1907.

Powers of judge—Permission to call

further evidence after judgment re-

served—Evidence Ordinance^ sec. 165.

Held, per "Wood-Renton, J., &
Grbnier, a. J.:—That a judge has no
right under sec. 165 of the Evidence
Ordinance, or under any other enact-

ment, in any civil action to say, in

effect, to a plaintiff, after the proceed-

ings have been formally closed

:

"You have not made out your case

;

but I will give you a fresh chance of

doing so."

Fernamdo v. Johamis [(1892) 1

S. C. E. 262]' followed.

It is however competent for the

Court, after judgment reserved, to call

ex mero motu an independent witness

to satisfy itself on some incidental

point, such as the amount of a valua-

tion [see Hendrich Kure v. Saibu

(1900) 4 N. L. B. 148]

.

ATKINSON vs. PACKEBR et al.

No. 4,802, P. C, Hatton.

nth Jvme, 1907.

Labour Ordinance {No. 11 o/iSSs, sec.

\cj)~Harbouring deserted coolies—
Requisitesfor conviction.

Held, per Wood-Eenton, J. :—That

in a charge for harbouring under sec.

19 of the Labour Ordmanoe it is

necessary for the prosecution to prove

:

(i) that the coohes were actually in

the employment of the Superintend-

ent of the estate in question, (ii) that

they absented themselves from his

service without leave, (iii) that they
were in fact harboured by the accus-

ed, and (iv) that in so harbouring the
accused acted wilfully and knowingly.
The fact of the accused having actu-

ally found employment for the coohes
is sufficient harboiiring to justify a
conviction under the section if the
element of guilty knowledge were
estabhshed.

The existence of guilty knowledge
in these cases must be an inference

from the circumstances, for it deals

with a mental state which in many
cases would not be possible for the pro-

secution to prove by direct evidence.

PEIRIS vs. FEENANDO.

No. 7,431, C. E., Panadure.

nst June, 1907.

Action—Dismissal—Failure of one

party to appear to eive evidence for
the other side—Duty ofjudge—sees.

137, 145, 823, & 826, Civil Procedure

Code.

Where a party to a suit failed to

appear as a witness for the other side

and in consequence the Commissioner
dismissed his action and he appealed,
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Held, per Wood-Ebnton, J. :—That
it was quite competent for the Com-
missioner to deal with the appellant

imder sees. 137 and 826 of the Civil Pro-

cedure Code ; but sec. 823 as re-enacted

by tlie Court of Bequests Ordinance
of 1895 does not give a judge a right,

in a case where, as here, evidence has
been called on both sides, to treat the

failure even of a party to a suit to

appear for examination as a witness

as a ground for disposing of the litiga-

tion otherwise than on the inerits

(see further sec. 145).

FEEDINANDO vs. PEEEKA et al.

No. 5,979, C. E., Panaduue.

86th -Time, 1907.

Withdrawal ofaction—Notice to other

side—Sec. 406, Civil Procedure Code.

Held, per Wood-Ebnton, J. :—That
under sec. 406 of the Civil Procedure
Code notice to the other side is not
a condition precedent to an order
giving Uberty to withdraw.

DANOEIS vs. MAEICAE.

No. 4,159, C. E., Matara.

26th June, 1907.

Promissory note—subsequent modifica-

tion of terms—"Interest in land"—
Ordinance No. 7 0/1840, sec. i—Evi-
dence Ordinance, sec. 92, proviso 4.

Held, per Wood-Eenton, J. :—That
where an agreement ixiade subse-

quent to the making of promissory
note conferred possession of a land in

lieu of interest on the note, such an
agreement estabUshed an "interest"

in immoveable property within the
meanmg of Ordinance No. 7 of 1840,

sec. 2 ; and oral evidence of such
agreement to modify the terms of

payment prescribed by the promissory
note was prohibited in terms of

proviso 4 to sec. 92 of the Evidence
Ordinance.

LAYAED vs. SEVATHIAM.

No,37,571, P. C, Nawalapitiya.

1st July, 1907.

Bait bond—Extension of bond by con-

sent of bailsmen—Civil Procedure
Code, sec. 411.

"Where a case was postponed sine

die and the bailsmen of the accused
consented to an extension of the bond,

Held, per Wood-Ebnton, J. :—That
there was nothing in law to prohibit

such consent being given.

Held, also:—That a PoHce Magis-
trate had no power under sec. 411 of

the Criminal Procedure Code to order
the bailsmen to give security till a
return was made to the warrant of

attachment.

SILVA vs. SILVA et al.

No. 17,764, D. C, Kandy.

1st July, 1907.

Administration—Powers of executors

and adtninistrators—Right of heirs
—Title to property of intestate—
English and Roman Dutch Law—
Civil Procedure Code, sec. 547.

Held,per Hutchinson, C. J., "Wood-
Ebnton, J., & Gebnier, A.J. :—That
the introduction of the English Law
relating to executors and administra-
tors did not affect, much less destroy,

the distinctive character, status, and
rights of the heir as the term is under-
stood both in the Eoman Law and
the Eoman Dutch Law.

On the death of a person hia estatej

in the absence of a will, passes at

once by operation of law to his heirs,

and the domwiium, rests in them.

A conveyance by the heir or devisee
of his share of the immoveable pro-
perty of the deceased is not void. The
personal representative still retains
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the power to sell it (with the special
authority of the Court if the provisions
of the grant of administration so re-

quire) for administration ; but his

non-concurrence in the conveyance
does not otherwise affect its validity.

A deed of ratification granted to a
purchaser of property from a minor by
the minor himself after he comes of

-age is in effect a conveyance.

PUNCHI APPUHAMI vs.

MUDIANSE.

No. 1,823, D. C, Kegallb.

2nd July, 1907.

Order refusing toframe an issue—Ap-
peal—Proper time to appeal.

Per MiDDLETON & Wood-Eenton,
JJ.:—That the proper course for a
party appeahng from an order refus-

ing to frame an issue is to appeal at

once from the order disallowing the

issue.

Where a party has been content to

go to trial without having framed the

issue, which he says is vital to his

ease, he ought not to be permitted at

the end of the proceedings to come
and say that the issue he desired

should have been the one to have
been tried.

' Pieris v. Pcrera (10 N. L. R. 41)

followed.

DE SILVA vs. DE SILVA.

No. 4,964, C. B., liALUiARA.

3rd July, 1907.

Promissory note- Oral evidence of con-

temporaneous agreement Evidence

Ordinance, sec. 92, proviso 3.

Held, "per Wood-Bbnton, J.:—Oral

•evidence of an agreement contempor-

aneous with the making of a note

which would suspend the habiUty
under the note until the condition
embodied in the agreement had been
fulfilled is the very thing sec. 92 (3) is

intended to meet.

KABUPAY m. KUBUKAL.

No. 42,568, P. C, Jaffna.

3rd July, 1907.

Police Magistrate—Power to adjudi-

cate OH rival claims to be manager
ofa templt where policefear a riot—
Criminal Procedure Code, sees. 81,

148 ^rf>, 413 & ^\%

Where a person calling himself the

manager demanded the keys of a
temple from the priest, who refused

to give it, saying that the manager
was another man from whom he had
received the keys, and a Pohce Officer,

fearing a riot, took the keys and pro-

duced them before the Pohce Magis-
trate, who ordered them to be given

to the person claiming, on appeal by
the priest,

Held,per Wood-Bbnton, J. :—That
the dispute being merely a civil one
the Pohce Magistrate had no jurisdic-

tion to try it.

Held, also :—1h.dL.t sec. 81 of the

Criminal Procedure Code gives a ma-
gistrate ample powers of safeguarding

the pubhc interest against the dangers
of a riot without having recourse to

sec. 419, which confers on him no
civil jurisdiction at aU.

AENOLIS vs. PITCHE.

No. 4,040, C. B., Colombo.

5th July, 1907.

Ejectment —lessee against tenant—va-

lidity.

The plaintiff sued the defendant
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for ejectment and to recover Es. 200
for use and occupation. The defend-

ant had taken the premises on rent

from one Marikar on a written docu-

ment, which was not notarially

executed or stamped, agreeing to

deliver up possession of the premises
on the 31st December, 1905. On the

25th December, 1905, Marikar gave a

lease of the same to the plaintiff for

four years commencing from 1st

January, 190
" ; and on 8th November,

1906, the plaintiff sent the defendant
a notice to quit the premises and
deliver up possession on the 31st

December, 1905.

Held, per Middlbton, J. :—That
the document signed by the defendant
was inadmissible in evidence because
it was not duly stamped and was not
notarially executed.

Held, also: That the plaintiff had no
title in him which gave him a right

to send a, notice to quit to the
defendant.

No action could be maintained for

rent against a monthly tenant of a
landlord by a subsequent notarial

lease unless the monthly tenant had
attornied to the lessee, or the land-

lord had expressly assigned the bene-
fit of his contract with notice to the
monthly tenant.

PEEEEA vs. GUNAWAEDANA.

No. 22,117, D. C, Colombo.

8th July, 1907.

Application to stay execution—Civil

Procedure Code, sec. 343.

Held,per Middlbton, J. :—An order
to stay execution is in its essence an
order vesting in the discretion of the
Court, and cannot 'be demanded as a
right, except in cases where it is per-

^
feotly clear that injustice would be
done if the order were not made.

NICHOLAS vs. WALKKE,
SONS & Co., Ltd.

No. 3,011, C. E., Colombo.

16th July, 1907.

Next friend— Control ofmoney in the

hands of next friend- by the Court

Sec. 499, Civil Procedure Code.

Held, per Wood-Ebnton, J. :—That
although sec. 499 of Civil Procedure
Code places no prohibition in the way
of a next friend receiving money which
has been recovered by him in the name
of an infant, it is perfectly competent
for the Court, through wliose agency
money has been recovered, to take

whatever steps it deems necessary for

the purpose of seeing that the money
is actually appUed for the infant's

benefit.

See Oynn v. Gilbard (1860) 1 Dr.

and Sm. 356 and In re McGarth (1891>

1 Ch. 143.

KUMAEASWAMY va. MUEUKAN..

No. 7,028, C. E., Point Pedro.

17th July, 1907.

Writ—Re-issue—Previous application

—Due diligence ~ Civil Procedure

Code, sees. 419 & 337.

Where the heirs of a judgment
creditor applied for execution after

six years had elapsed since the pre-

vious futile issue of execution by the
judgment creditor himself.

Held, per Wood-Ebnton, J. :—That
the pleas of payment and of want of

due diligence raised by the debtors
are not inconsistent, and are open to

him.
The creditor is entitled to lead

evidence as to his having exercised
due diligence and as to non-payment.

The failure to examine a debtor
under sec. 219 of the Civil Procedure
Code raises a presumption against the:

creditor, and as such can be rebutted..
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CAENIE vs. PEENANDO.

No. 4,681, M. C, Colombo.

nth July, 1907.

Sufering premises to be in filthy state—Owiiet's liability.

In this case the defendant admitted
that the land and well in respect of
which the prosecution was undertaken
were under his control. They were
not let to, or in the occupation of, any
third party. It was contended, however,
that as the defendant was in India at
the date of the discovery of the nui-
sance, and lived at some distance from
the premises, that he could not he
deemed liable either for keeping or
suffering the premises to be in a filthy

and unwholesome condition.

JffeJiij^erMiDDLETON, J. :—That the
premises here were under the defend-
ant's control as owner, and in the eye
of the law as occupier, and it was his
duty to keep them in a sanitarv con-
dition.

SCHBADEE m. SILVA et al.

No. 14,525, C. E., Nbgombo.

inh Juhj, 1907.

Deed—Action to set aside on ground of
fraud—Prescriptiveperiod—When it

begins to run.

An action to set aside a deed dated
26th May, 1903, on the ground that
it was executed by the 1st defend-

ant in favour of the 2nd defendant
in fraud of the plaintiff, who was a
judgnient creditor of the 1st defend-

ant, was brought on 23rd October,

1906^ The action was dismissed on
the ground that it was prescribed,

being instituted after the lapse of

three years from the date of the deed.

On appeal.

Held, per Middlbton, J. :—That
"the cause of action accrues at the time

when it is cle^ that the effect of the-

deed will be to defraud the creditors,,

not necessarily at the time of the
execution of the deed.

Poddsingho Appuhamy v. Loku
Sinho et al. (4 N. L. E. 83) followed.

SUPPUEUMANIAN CHETTY vs^

GATHIEAVBLU CHETTY.

No. 2,645, C. E., Colombo.'

24th July, 1907.

Appeal—Findings offact.

Held, 'per Hutchinson, C.J. :—That
on an appeal from a judge's finding of
fact, when there has been a conflict

of evidence, the appellant, in order to

succeed, must shew affirmatively that
the conclusion of the judge was wrong,
and not merely that on the balance of"

probability it was probably wrong.

PEENANDO vs. PUNCHI SINNO.

No. 30,870, P. C, Balapitiya.

3nA August, 1907.

Stolen property, retention of^Pre-
sumption of guilty knowledge—
Evidence Ordinance No. 14 of 1895,

sec. 114.

A watoh-chain was stolen on the-

16th March, 1907 ; and on the 9th June,
1907, it was found in the possession of

the accused, who "wholly failed to
account for the possession of the
chain" and was con"victed of retaining-
stolen property with guilty knowledge.

ETeM, ^er Hutchinson, C. J. :—That
sec. 114 of the Evidence Ordinance
creates no presumption of any kind
from the fact of possession : it only
says that the court may presume the

' existence of any fact which it thinke
Hkely to have happened ; and ths
illustrations in that section are not
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•exhaustive. If a man is found in pos-

session of stolen property of such a
kind and within such a period after

the theft that he must be able to

remember and explain where he got

it from, the Court should call on him
to give that explanation ; and if he
gives a false explanation, or none at

all, the Court may fairly presume
«ither that he is the thief or that he
knew that the property was stolen.

DINGIRI MENIKA
HAMY.

s. HBENA

No. 1,36S, D. C, Ratnapura.

5th August, WOT.

Jiandyan Law —Associated ma rriage—
Issue—Registration—Evidence Ordi-

nance {No. 14 o/'iSgs) sec. 112.

Where under the Kandyan Law two
brothers lived with one wife, and
•children were born during the asso-
ciated marriage,

Held, per Wood-Renton, 'S., & Gteb-
NIER, A. J.:— (1) That associated mar-
riages contracted subsequent to 1859
were illegal. [Ordinance No. 13 of 1859,
and see Hotuwa v. Gotia (1900) 4
N. L. R. 93.]

(2) That the only "valid marriage"
was that between the woman and her
registered husband; and that the
children in the present case having
being born during its continuance were
children of the registered husband.
[Sec. 112 of the Evidence Ordinance.]

THE KING vs. BABUNDARA.

, Crown case reserved.

No. 6, First Mataea Sessions, 1907.

avth August, 1907.

Statement ofaccused—Statement tnade
in Singhalese and recorded in Eng-
lish—Criminal Procedure Code, sees.

302 & 424.

Where a statement of an accused

person was made in Singhalese, his

own language, and recorded in English
by the Police Magistrate, who was a
a Singhalese gentleman,

Held, per Hutchinson, G. J.„ Mid-
DLBTONandWooD-BENTON, JJ.:—That
the irregularity is cured by the evid-
ence of the Magistrate, taken under
the provisions of sec. 424 of the Codei,
as to the correctness of the statement
made by the accused.

That the words "recorded under the
provisions of sec. 302" mean purport-
ing to be recorded under the provisions
of sec. 302.

That if the statement of the ac-

cused is recorded in English, the
burden of shewing it was impractic--

able to record it in the language of

the accused is on the Crown, with
whom that knowledge must be assum-
ed to lie.

ELIATAMBY vs. MURUGAPPA.

No. 25,073, P. C. Batticaloa.

38th August, WOT.

Evidence—Admissibility ofevidence of
wife of 07ie accused against co-

accused—Evidence Ordinance, sees. 30
& 100.

Held,per Middlbton, J. :—That the
evidence of the wiie of one of several
co-accused cannot be heard against her
husband, but could be considered only
as against the other co-accused.

It would however be advisable in
the interests of justice in such a case
that the husband should be indicted
separately.

PUNCHI AMMA vs. APPUHAMY.

No. 9,173, P. C, Kandy.

3rd September, WOT.

The parties in this case were
divorced by the Provincial Registrar
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of Kandy by an order which was regis-

tered. The divorce according to the
certificate of registration was pro-

nounced on the ground of inability to

live happily together. The defendant
on being sued for maintenance con-

tended that the pronouncement of the
Provincial Registrar estopped the

appellant fromdenying that the parties

had been separated.

Held,per Middleton, J. :—That the
decision of the Provincial Registrar

^nd the question of effect of the evid-

ence is not binding on a Police Court
in a case between the same parties.

"In order to make the decision of

one Court final and conclusive in

another Court it must be a deci3ion of

a Coturt which would have jurisdiction

over the matter in a subsequent suit

in which the first decision is given in

evidence as conclusive."

Mussamut Edun v. Mussa/mut Be-
chun [I. L. R. 22 Cal. 324 (1894)] fol-

lowed.

OGILVY vs. GARUPEN.

No. 10,369, P. C, Kandy.

10th September, 1907.

Master and servant—Labour Ordi-

nance {ISO. II of186^)— Quitting serv-

ice without notice—Appropriation of
wagesfor advances— Consent o/ cooly

— Sees. II, 6 d?" (3) o/" the Ordinance.

Where a cooly was charged under
sec. 11 of the Labour Ordinance for

quitting service without notice or

reasonable cause and he pleaded that

his wages were overdue for 60 days,

.but it was alleged that his Wages were
set off against advances made to the

kangany on account of the cooly,

HeU, per Middleton J.:—That un-

til the njan is persotially and indivi-

d\illy called upon and acquainted with

the proposals of the superintendent

he has reason for saying that he did

riot consent to the appropriation in

question.

Held, also:—That even in cases ot
appropriation as of right the cooly

should be personally acquainted with

the fact ; and where it was not proved
that he was so acquainted he was en-

titled to quit without leave.

HUTCHINSON m. WELLASAMY.

No. 28,878, P. C, Matalb.
'

nth September, 1907.

Master and servant—Labour Ordi-

nance (No. II 0/1865) sec. 11—Quit-
ting service without notice— Wages

set ofi against wages oj watchers—
Consent— Ordinance 3 of 1889, sec.

3(6).

A kangany said to owe Rs. 1,400

to the estate took most of his coo-

lies, and watchers were appointed to

watch him and his cooKes ; and the

wages of the watchers were set off

against the wages due to the kangany.
In a prosecution of the kangany for

quitting service without notice.

Held, per Middlbton, J.:—^that the
kangany was justified in leaving the
estate, as he had reason to believe that
his wages were overdue for over 60 /

days ; and further that the deduction
of the watchers' wages from the
wages of the kangany should have
been made with his express consent.

FERNANDO vs. PBRERA et al.

No. 3,304, C. R., Colombo.

17th September, 1907.

Evidence, admission of by judge, after

judgment reserved—Civil Procedtire

Code, sec. 134.

Where a Commissioner, after he had
reserved judgment, allowed further

documentary evidence, to go before

him without proper proof of it,
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Held, per Middlbton, J.:—That
such proceedings cannot be supported

under sec. 134 of the Civil Procedure

Code.

292, D. C, Kalutara, 2,911, S. C. M.,

June 4, 1907, followed.

A judge should not allow supple-

mentary proof after a case is closed,

unless it may be to inform himself on
some matter of value or of a similar

character as was allowed in Hendrich
Kure V. Saibu Marikar (4 N. L. E.

p. 148).

EATWATTB vs. PEEEEA.

No. 9,906, D. C. (Inty.) Kandy.

19th 8eptemf)er, 1907.

Abatement of action, order oj—Power
ofjudge ^K mero m'otn— Civil Pi'o-

cednre Code, sec. 402.

Fer MiDDLETON, J., & Grbniee,
A. J. :—That a District Judge has the

power ex mero moiu to make on order

of abatement under sec. 402 of the

Civil Procedure Code.

KUEUNATHAPILLAI vs.

SINNAPILLAI.

No. 2,823, D. C, Batticaloa.

20th September, 1907.

- Construction ofFidei commissum-
deed ofgift.

A deed of gift contained, inter alia,

the following clause:—"The garden,

house, well, and plantations of this

value shall for ever from this day be
possessed and enjoyed by them and
the children of the womb of the saidS.

from generation to generation as

dowry."

Heldfper Middlbton, J., & GtEBNIer,

A. J. :—That the words did not create

a valid fidei comrmssum.

MADASWAMY vs. KAEAPAIYAH..

No. 7,305, C. E., Matale.

SOth September, 1907.

Arbitrator, compet^cy to decide a
question oflaw.

Per Grbniee, A. J. :—That where
a case is referred to arbitration, with-
out any reservation as to questions of
law, is is quite competent for the
arbitrator to decide any question of

law that might arise.

EA.NAVADIPILLAI vs IBEAHIM.

No. 2,563, P. C, Kalmunai.

SOth September, 1907.

Mischief—Shooting a bnffalo—Penal

Code, sec. 412.

Where. a person was charged with
mischief by shooting a buffalo, and was
convicted under sec. 412 of the Ceylon
Penal Code,

Held, per Q-ebnibe, A. J. :^That an
offence under sec. 412 of the Penal
Cdoe is not triable by the Police Court,,
but by the District Court.

EAMEN CHETTY vs. DISSANA-
YAKE.

No. 24,808, D. C, Colombo.

30th September, 1907.

Promissory note—Wrongly stamped—
Action under chap. 53, Civil Pro-

cedure Code.

Eeld,per Middlbton, J., & Grbniee,
A. J. ;—That the use of a judicial

stamp on » promissory note instead
of a revenue stamp is in effect a
breach of the law (see 2 C. L. E. 89)

;

also, that under sec. 705 of the Civil
Procedure Code no action under chap.
53 can be taken on a promissory note
wrongly stamped as aforesaid.
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VANDEBKONE vs.

DYAB.
KAPPTJE-

No. 2,768, P. C, Mannar.

Slst August, 1907.

Vehicles—License—Ordinance No. 9 nf
1901, sec. 6, aho sec. (2) 42.

Per MiDDLETON, J.:—That sec. 6
of Ordinance No. 9 of 1901 is ex-

tremely wide, and a person who used
his own cart, which was unhcensed, for

the transport of timber which he had
contracted to supply the Public "Works
Department, used it for reward in a
manner contemplated by sec. 6 of the
Ordinance, and which sec. 6 was in-

tended to cover, and was rightly con-
victed under sec. (2) 42 of the Ordi-

nance.

Karvmaratne v. Kira (8 N. L. E.
335) foUowed.

SAMAHIN vs. EATNASABA-
PATHY.

No. 4,833, M. C, Colombo.

83rd August, 1907.

Suffering premises to be in a filthy con-

dition—Liability of owner—Ordi-

nance No. 15 of\?&i.

Per MiDDLETON, J.:—That the

Ordinance renders either the owner
or the occupier liable, and leaves it

at the option of the Municipality to

proceed against either.

The arrangments between an owner
and a tenant are not germane to a

charge of this nature.

The owner is responsible for suffer-

ing the premises to remain in an
unwholesome condition, and has his

remedy against his tenant, upon whom
the common law obligation lies of

keeping the premises he occupies in a

clean andwholesome state, so as not tO'

be injurious to the health of any person.

GOONETILEKE vs. ABUDEEN.

No. 37,640, P. C, Gallk.

26th August, 1907.

Police Magistrate—Power to detain

in the custody of the Police things

produced—Sec. 413 (i) Criminal Pro-
cedure Code.

An accused was bound over to keep
the peace, and 'the Police Magistrate,
purporting to act under sec. 413 (1) of

the Criminal Procedure Code, made
an order that certain plumbago which
was loaded into carts by the accused
and his coolies for removal from a
certain land should be detained in the-

custody of the Police,

Held,per Middlbton, J.:—That the
plumbago was not such property as
would be covered by tha,t section, as
apparently the offence which was
brought before the Magistrate was in
the nature of a charge of a possibOity
of riot and unlawful assembly, and it

could hardly be contended that that
section refers to such property as the
plumbago in this connection.

HAEEIS vs. APPUHAMY et al.

No. 1,096, P. C, AviSAWBLLA.

28th August, 1907.

Obstructing public servant—Complaint
—Penal Code, sec. 1S3.

Per MiDDLETON, J.:—That a Fis-

cal's hcensed surveyor 'should have
the previous sanction of the Attorney-
General tomake a complaint under sec

.

183 of the Penal Code, or it should be
made by the public servant concerned.

Brodhurst v. Hendrick SimgJio (4

N. L. B. 213) followed.
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THE KING vs. TAMBIMUTTU.

No. 2,167, D. C. (Cr.), Jaffna.

SOth August, 1907.

-Fraudulent alienation—Collatteral se-

curity—Charge under sec. 203, Ceylon

Penal Code—Presumption—Onus.

The accused in this case was
charged with having fraudulently

transferred some property, intending

thereby to prevent it being taken in

execution of a decree which he knew
to be hkely to be made in a civil suit

against him. The defendant had given

a promissory note to the complainant
and deposited title deeds of his pro-

perty as a further security, but had
subsequently obtained copies from the

Eegistrar and transferred all the pro-

perties to his sister. It was contend-

ed for the appellant that no fraud

had been proved, inasmuch as it was
not proved by the prosecution that

the accused had no other property.

That this obhgationon the pa rt of the
prosecution might have been dis-

charged by proof of the statements
made by him under sec. 219 of the
Civil Procedure Code.

The accused had pleaded in the
oivU. suit that the promissory note was
a forgery.

Held, per Middleton, J.:—That as

regards the proof of the examination
of the accused under sec. 219 it

could not be objected to unless the ex-

aminee had been compelled to answer
questions which tended to criminate
him under sec. 132 of the Evidence
Ordinance.

Also:—That if the judge had reason
to beheve on the evidence that the
accused falsely alleged that the promis-
sory note was a forgery, and secondly
that the accused had fraudulently
deprived the complamant of the
collateral security which he had
purported to deposit with him, a
strong presumption of a fraudulent
intention to prevent the property in

question being taken in execution

of a future decree is raised, which
could only be rebutted by proof on the

part of the accused that he did in fact

possess other property which could be

taken in execution of this decree.

DB SILVA vs. BAJENDRA.

No. 5,593, M. C, Colombo.

10th September, 1907.

Municipal By-laws—Filling up of well

dangerous to the public health—
Powers of Chairman—Report of
analyst— Owner—Regulation 25 of
December 16, 1901, made under Or-

dinance No. 3 of 1^1—Sec. 7(1) of
the Ordinance.

The defendant was charged vsrith

neglecting to fill up a well, which he
was required to do by a notice issued

by the Chairman of the Municipal
Council in terms of Regulation 25
made under Ordinance No. 3 of 1897.

Held, per Middleton, J.:—That
the Chairman should prove to the
Court that he has complied with the
regulation as a condition precedent to
the exercise of the Court's penal co-

ercive powers.

The report of the analyst should
be put in evidence.

There must be evidence that the
water sent to the analyst was in fact
taken from the well in question.

The option of deciding if the well is

to be filled up or disinfected rests
with the proper authority, i.e., the
Chairman.

Further :
- That a person who heM

a power of attorney of the real crwner
and who collected the rents and ma-
naged the property on which the well
was situate and was for the time be-
ing acting as its beneficial owner
must be deemed to be an owner for
the time being within the meaning to
be assigned to that word under the re-
gulation in question.
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KANAPPAN vs. KANAPATHY-
PILLAI.

No. 11,952, C. K., Battioaloa.

13th September, 1907.

-Mortgage—Assignment—Rights ofper-
sons not parties to the original con-

tract.

A borrowed a sum of money from
B on a mortgage bond, promising to

pay the amount to B, or, if B should
-die without receiving payment, to 0.

C assigned the mortgage bond to D,
who sued A upon it.

Held, per Middleton, J. :—That D
was no more a party to the original

contract than C, his assignor, was,
and had therefore no right to sue.

Further •.—TlhsA there is nothing to
prevent a person stipulating for pay-
ment to a third party in a contract,

but the person to sue on the contract
must be a party to it or, in a case of

decease, his legal representative.

SAMMUGAN vs. SINNAPPEN.

No. 1,357, D. C. Kegallb.

SOth September, 1907.

Accused—Escape from custody—Pu-

nishment—Sec. 219, Penal Code.

The accused escaped while he was
in custody onremand, and was sentenc-

ed to six months' imprisonment, which

was to run concurrently with the sen-

tence he was undergoing, In revision,

Held, per Middleton, J. :—That the

proviso to sec. 219 of the Penal Code

intends that an escaped prisoner

should undergo punishment for his

escape in addition to that imposed for

the offence for which he was in custody

when the escape took place.

In Ceylon, there being no express

proviso on the subject, a sentence

would run from the time it is. pro-

nounced unless otherwise ordered.

YAPATHAMY vs. KAPUEU-
HAMY et al.

No. 7,121, C. R., Kegalle.

83rd September, 1907.

Fiscal's sale, application to set aside—
Property soldfor less than real value.

Per Geenier, A. J. :—That the fact

that property has been sold by the
Fiscal for less than its real value is by
itself no ground whatever for setting

aside a sale.

9 N. L. B. pp. 150 & 336 followed.

ZOYSA vs. EDOEIS et al.

No. 30,731, P. C, Balapitiya.

24,th September, 1907.

M-ischief—Maiming an animal—
Ceylon Penal Code, sees. 410 (Sf 412.

Where a person cut off the ears and
taU of a cow and was charged with
mischief under sec. 410 of the Ceylon
Penal Code,

Held, per Geenier, A.J.:—That the
charge was rightly laid under that
section.

Further: —That the word"maiming"
as used in sec. 412 imphes an injury
by which the speed or endurance or use
of a domestic animal has been per-
tnoMently diminished

MUTTIAH CHETTY vs. DIN-
GIRI et al.

No. 3,525, C. R., Kandy.

aSth September, 1907.

Kandyan Law—Marriage of woman
under the age of 21 yeat s—Minority.

Per Hutchinson, C. J., Middleton,
& Wood-Benton, JJ.:—That mar-
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riage does not confer majority on a
Kandyan woman mider 21 years of age.

Under the Kandyan Law a minor
attains majority only on reaching the

age of 21 years.

Further :—That a Kandyan woman
under 21 years of age who jointly with
her husband makes a promissory note
is not liable on the note.

Uyandena TJhhu v. Yaiatoila Aru-
medureya (146, D. C, Kurnegalle, S. C.

Min. June 22, 1898) Modder, pp. 119-

120, and vanderStraaten p. 251 fol-

lowed.

SHANKS vs. ARUNACHALAM.

No. 3,899, C. R., Colombo.

aeth Septe^nber, 1907.

Brute animal- Injury—Liability of
owner.

Per G-RBNiER, A. J. :—That the
general rule of Roman Dutch Law is

that the owner of a brute animal
which has injured another person is

liable for such injury, but the degree of

hability varies according to the nature
and habits of the animal and the cir-

cumstances under which the injuries

were inflicted.

Folhard v. Anderson, Ram. (1860-

1862) p. 68 followed.

SUPEAMANIAM OHETTY vs.

KIDNASWAMY CHETTY.

No. 5,236, D. C, Jaffna.

and Octoher, 1907.

Summary procedure—Leave to appear

and defend— Civil Procedure Code,

chap. 53.

Per Hutchinson, C. J., & Midd-
LETON, J.:—That under chap. 53
of the Civil Procedure Code when a
defendant swears to facts which if

true constitute a good defence, he
should be allowed to defend uncondi-
tionality, unless there is something on
the face of the proceedings which

leads the Court to doubt the hona fldes-

of the defence.

There are only two oases in which
the Court can order the defendant, as

a condition of being allowed to de-

fend, to bring the money into Court

—

(1) when the defence set up is bad in

law, (2) when the defence set up is good
in law ; but the Court has reasonable
doubt, i.e., a doubt for which reasons
can be given as to the hona fides of

the defence.

Per MiDDLBTON, J.:—That the judge
should state the grounds for the
reasonable doubt he feels in order that
the Supreme Court may be in a posi-

tion to judge of their adequacy at once.
If he does not do so, unless they

are apparent to the Appeal Court, his
order will have to be reversed.

Annamaly vs. Allie (2 N. L. R. 251)
and Mei/appa Chetty v. Ohettamba-
lam (2 Br. 394) followed.

DISAN vs. BALAHAMY et al.

No. 3,856, T>. C, Mataea.

Srd Octoher, 1907.

Divorce, action- for— Connivance—
Damages.

Per Hutchinson, C. J., & Middle-
ton, J. :—That where the Court finds
there has been connivance on the part
of the plaintiff in an action for divorce
it has no power to award damages.

In the matter of the Estate of

IRAMUPILLAI.

No. 1,808, D. C, Jaffna.

7t'h October, 1907.

Will—Proofofdue execution.

Per MiDDLETON, J., & Grbnibr,
A. J.:—That the due execution of
a document purporting to be a will of
a deceased person should be proved
although it is admitted that the hand-
writing and signature on the docu-
ment was the deceased's.
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P0N8EKA vs. WILKIE et al.

No. 4,591, C. R., Colombo.

4th October, 1907.

Master and servant -Detention of re-

gister-Liability of Registrar—One
month's notice before action—Sec. 461

of the Civil Procedure Code.

A servant sued his employer and
the Registi*ar of Servants for the re-

turn of the plaintiffs register, and for

damages for its detention.

Held, per Hutchinson, C. J. :—That
as the Registrar acted in good laith in

his official capacity in retaining the
register he could claim a month's
notice before an action was brought
against him in terms of sec. 461 of

the Civil Procedure Code.

Also

:

—That as the plaintiff in this

action had sued in another action and
recovered Rs. 15, a month's wages, in

Ueu of notice, he cannot also be en-
titled to damages for the detention
of his book during eleven days of the
periodfor which the employerhas paid
his wages.

BALAPPU vs. PERERA.

No,- 28,840, P. C, Matara.

10th October, 1907.

Criminal trespass—Mischief—'Bona.&Ae

claim.

Per MiDDLBTON, J. :—That where a
purchaser of property acting bona

fide cuts down some .trees in the

property purchased, he cannot be con-

victed of criminal trespass or mis-

chief.

" To constitute the offence of mischief

it must fee pi;oved that the person
charged with the offence had the in-

tention to cause wrongful loss or

damage to any person.

CORNELIS vs. DHARMAWAR-
DENE.

No. 9,070, C. R., Ratnapuea.

11th October, 19b7.

Deed ofgift—Acceptance by uncle in-

favour oj a minor.

Per MiDDLETON, J.:—That the ac-

ceptance of a deed of gift made by a
father in favour of his minor child by
an uncle of the minor on behalf of the
minor is not a valid acceptance as
not having been an acceptance of a
legal or conventional guardian.

Ferncmdo v. Canna/ngara (3 N. L. R..

6) and Wellappu v. Mudaiihamy (6.

N. L. R. 233) followed.

1 Applied. AHIMU-

loAM NAOAUNOAM OP

Iarumugam THANA-J

BAUSINGHAM , „ ,|
[1953] A.C. 1 1,

ABILINU ««. FERNANDO et al.

No. 8,149. P. C, Nbgombo.

17th October, 1907.

Slaughtering stolen animal- Jurisdic-

tion of Police Court

Where the Magistrate found that two
of the accused commited the offence of
stealing the animal and all three com-
mitted the offence of slaughtering it.

Held, per Htjtchinson, C.J.:—That
in accordance with the case of Badya
V. NiJculas (1 Appeal Cotirt Reports
p. 49) the Police Magistrate's jurisdic-

tion was ousted, and the case should
have been dealt with as a non-sum-
mary case.

THE KING vs. PEDRICK et al.

No. 1,788, D. C. (Cr.), Colombo.

18th October, 1907.

Assessors, right ofaccused to be tried by^

Per Hutchinson, C. J.:—That the
Legislature in sec. 400 of the Criminal
Procedure Code intended to leave it

to the discretion of the judge whether
the trial should be before him alone or-

with assessors.
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THE KING vs. SELLAN.

No. 1,834, D. C. (Cr.), Kandy.

85th October, 1907.

Trial, adjournment of.

Wiere the District Judge refused to

grant an adjournment of the trial on
the ground that the accused's plea

had been taken,

Held, per Hutchinson, C. J.:—That
there is nothing to prevent a judge
granting an adjournment at any time
during the trial of a case.

KANAGASABAI vs. MUBUGAN.

No. 13,223, P. C, Point Pedro.

3Ut October, 1907.

I'ossessing and selling toddy—By whom
complaint can be made—Ordinance

No. 10 of 1844, sees. 41, 42 & 46.

Per Hutchinson, C. J.:—That a

•complaint on a charge of possessing

and selling toddy without a license in

breach of sees. 41, 42 and 46 of Ordi-

nance No. 10 of 1844 might be made
by any person.

Code. The appUcation was allowed

with costs. The bill was taxed under

class V. although thejpro rata share of

the respondent amounted only to

Es. 76-64.

Held, per Hutchinson, C. J., &
Wbndt, J.:—That the ,bill of costs

should have been taxed in the class i.

as the amount of respondent's share

was less than Es. 100.

1 N. L. E. p. 128 foUowed.

Also held ;—That a claim to a share

pro rata in a fund in Court would
constitute an action within the mean-
ing of the scale of costs, and that the

subject matter of the claim is not the

whole fund, but that which the claim-

ant contends is his pro rata, share.

ANTHONI MUTTU vs. SAMUEL.

No. 9,876, P. C, Badulla.

7t}i November, 1907.

Mischief—Maiming— Penal Code, sec.

412.

Per Wbndt, J.:—That the cutting

of one of the teats of a cow is not
maiming' within the meaning of sec.

412 of the Penal Code.

CAEPEN CHETTY vs. CASSIM etal.

No. 2,716, D. C, KURUNEGALLB.

6th November, 1907.

Bill ofcosts—Claim for concurrence—
Sec. 352, Civil Procedure Code.

The claim in this case was for up-

wards of Es. 5,000. The plaintiff ob-

tained judgment, and Es. 600 was
brought into Court as proceeds of sale.

The respondent, an execution-creditor

of the same defendant in another
action, came into this case and claim-

ed a pro rata share in the Es. 600
under sec. 352 of the Civil Procedure

JINADASA et al. vs. GUNEEATNE.

No. 14,538, C. E., Nbgombo.

7th November, 1907.

Account stated—What constitutes.

Per Hutchinson, C.J.:—That, where
there were mutual accounts be-

tween parties, a statement signed by
one of the parties subsequent to an
oral agreement in which he ackow-
ledged his indebtedness is an account
stated.
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SAMARAKONE vs. DEUTROM.

No. 4,505, C. R., Colombo.

7th November, 1907.

Master and servant—Liability of
master for servant's negligence—
Ordinary scope of employment.

Where a, carter acted contrary to

the express instructions of his

master, but the master accepted the

benefit of the irregularity committed,
and the carter .while so employed
damaged a rickshaw,

Held, per Wood-Rbnton, J. :—That
the servant was acting within the

ordinary scope of his employment,
and the master was liable for damages
caused by the servant.

WIJESINGHE vs. BAWA.

No. 4,742, C. R. (Cr.), Andradhapura.

8th November, 1907.

Contempt of Court—Affidavit before

summons.

Where a plaintiff in a case took out

a summons against the defendant to
~

shew cause why he should not be
committed for contempt of Court for

breach of an injuilction, and the par-

ties appeared in Court,

Held, per Hutchinson, C.J.:^—That
the want of an affidavit by the plain-

tiff before the issue of summons was
not a ground for dismissing thq

JAYAWARDENE- et al. vs. ATA-
PATTU et al.

No. 4,744, C. R., Colombo.

8th November, 1907.

Partition—Interlocutory decree-Effect
—Sec. 9 of Ordinance No. lo oj 1863.

Obiter, per Wbndt, J.:—That a

partition decree although only an

interlocutory decree under sec. 9 of

the Partition Ordinance, and therefore

not conclusive as against the whole
world, is yet conclusive against the
parties to it so lofig as it stood un-
reversed.

MARIKAR vs. MACHCHIA.

No. 163, D. C, PUTTALAM.

lath November, 1907.

Contempt of Court—failure to file

deeds—sees, z^i & 718, Civil Proce-

dure Code.

A person was required to file.certain

deeds in Court on a certain day and
failed to do so, but did so later. In
the meantinae summons was issued on
him, under sec. 718 of the Civil Pro-
cedure Code,orderinghim to shew cause
why he should notbe punished for con-
tempt of Court in having failed to file

the deeds.

Held, per Hutchinson, C. J., &
Wendt, J. :—That it was not an offence

under sec. 718, but that proceedings
might have been taken under sec. 334,

and that even then it ought to have
been done on the application of the
judgment-creditor, who is defined by
sec. 217 to be the party in whose fa-

vour the order is made.

PERERA vs. FERNANDO.

No. 27,160, P. C, Chilaw.

aOth November, 1907.

Theft—Cattle—"Soon after"—Sec. 114

ofEvidence Ordinince.

Per Wbndt, J. :—That the lapse of
one year after loss and previous to
discovery in the ease of alleged theft
of cattle cannot said to be "soon
after" within the meaning of sec. 114
of tha Evidence Ordinance.



XVI.

SUPPLEMENT TO THE APPEAL COURT REPORTS.

THE KINa vs. LAVANA MARIKAB.

No. 1,761, i). C. (Cr.), Colombo.

2lst November, 1907.

Cheating—Mortgagot not disclosing

prior encumbrance—Ceylon Penal

Code, sec. 400.
'

Per MiDDMTON, J. :—That a mort-

gagor of property who suppressed the

fact that the projierty had been seized

in execution of a writ and induced his

mortgagor to advance money on the

mortgage was guilty of the offence of

cheating.

PEEERA vs. ALWIS ei al.

No. 16,947, D. C, Kandy.

Hist November, 1907.

Champerty—assignment of rights—
agreement.

Per Hutchinson, C.J., & Wbndt, J.:

—That the consideration for an agree-

ment which is ohampertous is un-
lawful, and cannot be enforced.

An assignment of one's rights, al-

though it is in its nature chanipertous
and made for an illegal or immoral
consideration, is not void, although
under certain circumstances it might
be set aside.

NUGU vs. SLBMAN et al.

No. 4,819, 0. R., Anuradhapura.

6th December, 1907.

Absence of parties— Procedure—Ordi-

nance No. 12 oyiSgs, sec. 8(4).

On the date fixed for trial the plain-

tiff was absent, but was represented by
proctor. The 1st defendant was"absent
and not represented, and the 2nd de-
fendant, who was also absent, was re-

presented by his proctor.

Held, per Middlbton, J.:—T?hat
a dismssal of the action under sub-sec.
4 of sec. 8 of Ordinance No. 12 of 1895
was bad.

PUNCHIEALA vs. PUNCHIKALA..
No, 3,988, C. R., Kandy.

6th December, 1907-

Fraudulent alienation—Intention

^neld,per Hutchinson, C.J.:—That

fraudulent intention cannot be inferred

from the mere fact of a transfer of

some of his property by the judgment-

debtor to his brother immediately

after issue of writ of execution. It is

necessary to prove circumstances from
which it may be fairly inferred that

the debtor by the transfer left him-

self without means to pay the judg-

ment debt and that the transferee-

was aware of that and knew that the

object of the transfer was to defeat

the judgement creditor.

GURUSWAMY PILLAl vs. PALA-
NIAPPA et al.

WIGGrIN, petitioner-appellant,

No. 6,358, C. E., Hatton.
20th December 1907.

Prohibitoiy notice—Claim by party-

noticed— Sees. 229 c&° 230, Civil Pro-
cedure Code-

The appellant^ an estate superintend-

ent, was served, with a prohibitory

notice under sec 229(a) of the Civil

Procedure Code, at the instance of a

judgment-creditor of the 1st defendant,

a kaugany in his employ ; the appel-

lant appeared under sec. 230 of the

Code, and set up a defence that the

1st defendant was in debt to the estate

and that by custom he was entitled to

appropriate the wages due to the

kangany in liquidation of that debt.

The Commissioner ordered attach-

ment of the wages due to the kangany.

Held, per Wood-Eenton, J. :—That
sec. 229 taken in conjunction with
sec. ^30 provides for the inclusion of

debts due to the judgment-debtor as to

whose existence there is no dispute.

These sections are confined to cases
in which the party noticed would have
had no defence if he had beed sued by
his own creditor, the judgment-debtor,
and that where the debtor of the judg-
ment-debtor could set up a claim of
set dfl against his own immediate
creditor he is not subject to the sum-
mary provisions of those sections.
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