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With Compliments

Krish Ratna & Co.

Solicitors

61-A/2 KING STREET

SOUTHALL
R.D. RATNASINGHAM MIDDX
N. KRISHNARAJAH UB2 4DQ
V.N. NAVARATNAM LLB (Consultant) Tel: 01 574 6303
VIJAYA RATNASINGHAM (Associate) Fax: 01 574 1096

.%T‘% Conveyancing!

Betore you buy or sell your property write or telephone us for a written
estimate of our fees
SOLICITORS with substantial experience can help you with the following:

* Divorce and Family Matters * Criminal and Civil

* Motoring Offences * Personal Injuries Cases
* Immigration * Landlord and Tenant

* Wills Probate and * Unfair Dismissal
Administration * Liquor Licensing

ALL LEGAL AID CASES UNDERTAKEN
Nalliah & Xavier

Solicitors, Administrators of Oaths, Privy Council Agents
N. Balakrishnan, LL.B.
A. Xavier BA., Ph.D.(CRIM)
C. Sithamparapillai LL B., LL. M(Lond.)
Dip. in Air & Space Law (Lond. Inst. of World Affairs)

1 Cravan Park, Harlesden, London NW10 8SX, Tel: 01-965 7186 & 01-965 9307
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In recent times and in particular since July/
August 1983 many Tamils fled their country Sri
Lanka in large numbers and have sought politi-
cal asylum and/or Refugee Status in several
countries all over the world including United
Kingdom.

Visa requirements for Sri Lankans were im-
posed by U.K Government in May 1985. Further
restrictions were brought in subsequently by
passing Immigration Carriers Liability Act
(1987) Airlines became liable to fine as carrier
under this act for bringing any passengers to
UK without an entry clearance certificate. This
is a direct violation of obligation under the con-
vention and protocol.

This act requiring valid documents of travel is
in direct conflict with the explicit provisions of
the convention and protocol relating to the
status of refugees which was given express rec-
ognition in rule 73 of the Immigration Rules of
1983 which provide that “ Leave to enter will
not be refused if removal would be contrary to
the provisions of the convention and protocol
relating to the status of the refugees.”

It seems that the British Government, in en-
acting this law which in effect discriminates
Tamils in the application of the Immigration Pol-
icy, has adopted different standards.

About 6000 Sri Lankans applied for asylum or

refugee status. An estimated 4200 were granted:

exceptional leave to remain. Estimated 40 appli-

C. SITHAMPARAPILLAI

cants were granted full refugee status. Nearly 84
persons were removed to Sri-Lanka against their
will. Recently by an order of court five refugees
were brought back from Sri-Lanka to U.K. Brit-
ish Government still refuses to recognise that
Tamils as such are a persecuted race. They un-
fairly brand the Tamils as economic refugees
and therefore not genuine.

Similarly Kurds have also recently fled from
their country for fear of persecution by the Turk-
ish government. Many Kurds are trying to flee
from the intolerable conditions to find safe and
security in the european countries. European
country governments, including the UK govern-
ment increasingly contend that these asylum
seekers are “economic migrants” despite over-
whelming evidence to the contrary. Visa re-
quirements are being imposed on them in order
to bring the United Kingdom in line with Euro-
pean Economic Community members in prepa-
ration for 1992 when there would be harmoniza-
tion of refugees’ status. It is very relevant as
Turkey is to apply for full membership to the
EEC.

Over the past decade thousands of Kurds
Alevis, Yazidis (another “Muslim” deviation)
and Assyrian Christian have sought asylum in
Western European countries to escape ethnic or
religious persecution. Virtually all West Euro-
pean countries have now introduced visa re-
strictions to stem the flow of refugees. As the
places of refuge diminish, persecuted people are
increasingly trapped in their imperilled situ-
ation. The international community has a re-
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sponsibility to provide accessible refuge for
those in danger. It also has a responsibility to
raise these human rights issues with the govern-
ment of Turkey.

Let me now deal with some of the convention
and concepts governing the “Refugees”.

REFUGEES

Broadly speaking, are persons seeking asylum
in a foreign country because of fears of persecu-
tion in their own country. Such persons are
“refugees” within the meaning of the Conven-
tion and Protocol (UK is a signatory and has
ratified both)

ART:1

“Owing to well founded fear of being perse-
cuted for reasons of race, religion, nationality,
membership of a particular social group or po-
litical opinion...... Owing to such fear is unwill-
ing to avail himself of the protection of that
country.....or is unable or, owing to such fear, is
unwilling to return.....

PERSECUTION

Not necessarily death or imprisonment or of
serious kind. Could be harassment or injurious
consequence. Either for their condition such as
race ,religion,nationality and so forth or for the
type of activities they are engaged in.

WELL FOUNDED FEAR OF PERSECU-
TION

Serious possibility, reasonable chance, sub-
stantial grounds for thinking (both subjective
and objective). Reasonable possibility and be in-
tolerable if they return to their home country.

UK
1980 IMMIGRATION RULES:

It states (Rules H C 169 para 16) that full ac-
count is to be taken of the convention and Proto-
col and that nothing in the rules is to be con-
strued as requiring action contrary to the UK ‘s
international obligations.

Refugee status is not a matter of discretion. It
is a matter of fact for the receiving state to deter-
mine according to the convention definition. Art
31 obliges state parties not to impose penalties
for illegal entry on refugees who come directly
from a territory where their life or freedom was
threatened provided that they report to the au-
thorities without delay and show good cause for
their illegal entry or presence. Where a refugee
is lawfully in the territory of a contracting state
Art 32 provides that they can only be expelled
on grounds of national security or pubic order,
Art 32(2) provides that the expulsion of such a
refugee shall only be done in pursuance of a de-
aision reached in accordance with due process of
law.

THE EUROPEAN CONVENTION OF HU-
MAN RIGHTS

Signed in Rome on 4.11.1950 ratified by U.K
in march 1951 and came into force on 3.9.1953.
UK is one of 21 signatories. There are five
protocols amending the convention. The only
one which is relevant in the context of immigra-
tion is the fourth protocol. It guarantees freedom
of movement for everyone lawfully in the state.
This protocol has not been ratified by UK, al-
though the other four have been. The convention
guarantees certain rights and fundamental free-
doms to everyone within the jurisdiction of each
High Contracting Parties. These are stated to
have been inspired by the rights declared in the
Universal Declaration of Human Rights. The
convention protects inter alia the following
rights and freedoms:

(a) Rights of Life (Art:2)

(b) Freedom from torture and from inhuman
or degrading treatment or punishment(Art:3)

(c) The right to liberty and security of person
(Art:5)

(d) The right to a fair trial in respect of an
individual's civil rights or any criminal charge
(Art:6)

(e) Freedom from discrimination in the enjoy-
ment of the rights and freedoms granted by the
convention (Art:14)

Several of these Articles are relevant to issues
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arising out of U.K immigration practice and
have been invoked by petitioners who have
failed to obtain redress from the U.K immigra-
tion authorities or Courts.

Refusals of admission and expulsion from a
country may in certain circumstances amount to
degrading treatment contrary to Art:3.

Discrimination on the basis of race can consti-
tute “a special form of affront to human dignity’
amounting to “ degrading treatment” but only if
the circumstances are suitable.

Art 8 & Art 14 must be read together and are
very relevant: Art 14 provides: The enjoyment of
the rights and freedom set forth in this conven-
tion shall be secured without discrimination on
any grounds such as sex, race, colour, language,
religion, political or other opinion national or
social origin, association with a national minor-
ity, property, birth or other status.

According to the established case law the

main questions which arise in relation to a claim
under Art 14 are:

(1) Whether persons in similar circumstances
have been treated differently in an area covered
by the convention.

(2) Whether the difference of treatment has
been on a ground such as race, colour, religion
or sex and so forth;

(3) Whether the difference of treatment has a
legitimate aim; and

(4) If so, whether according to the principle of
proportionality there is a reasonable relationship
between the means employed and the aim
sought to be realised. The difference in treat-
ment must, therefore be regarded as having an
objective and reasonable justification.

_m
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