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ey eut s flug Qe oLpbs Abdsas sés Quimer QuIbs s porg. "Gandhi and Neru
are greatmen; They think of India as a whole. They are above narrow parachialism. Are
they immortal beings for me to entrust the future of my community. I dare not" ereirgy yeurt
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ganfl afladlgwdinis CurarCort diisars saewamoll SLsms ghneTarant. sTasdbEs srob ALsers
sldlgar onfer. seneenol LTLb wrflug. Ceug Qetpaafle allenbiiler <y @pn sl dsar wrdluGurgb,
ZpEHD Fem@aiser rBlwGUTEL 2L EHb Qearons drisar @erpb. gy emIuBHL Geanorss sulflabd
Qsruibg @madlen euapuild Comi Qsiiieums BID &ramseiqwsts Qmédang. aarGougren
aueTgheue smpplarig "Comipry GBIl (Ppsed By, G SafS@GL eumi prng eumiliuE CQered”
eaughamow Coruller apestramons efleThiGeug < eHd Qenorsas fhser Qen(pd oy, emILEHD
Banoras slilenipn @pLugCo. eaGo, Cpruia ep smarsms hs B Hpsamens i
8. sdlyGoupLileTener samluigpaamow “Slpesr eump Gousingsit HLOWEHT Hettenen HLen GouewiBLL” ereignid
sevawrnu wapGurfleaws srirs widrsda gpd sWliflend slpamen aunpalss WuaGeaunors.

(PpSDCHTEwIN, (LPHMILD CaHTeswTen

19486 o A6 aups psdu Csdlus sld wsan Catard ook Carame eaLsHEMOW
sllpaflen Qamguiflenwenws LMssCs1H. @b eaubareufls suilflen wasallar Grwfawenwub,
ars@fabeowuud uflss eutsmar QrGer® Qrers sgdud yprmssamsdug. <15651H
BlenpeusnLwirgl mps sl wésalla wryeufls snussamsub, Srdlar o srCan®. A LB HU uhss
allgdlLeur glm.q.cre0.Coamprusan ereiLiong phHBlae caugarbhy < dfwisd palan Geermerera.
"Land is not only necessary for the self expression - of an ethnic group, but also for its
physical security" @lon eadug @ Qe samasstCan samisgusnE LLHLO. sar 2 ulli
2L Gt @l eumpeusp@ s @eadluemwngg). Bib asmend @wésabd. earrHib aurpey GLmed.
DA @(H QD Feil aRTanans - H6i1 SNUSSMS Bobg ol Liew, Caurnss sepsmuions wrdlallHibd.
Qerenpw mps sLllpefiar Hlane g srer. praner fisar Hraser Gl e L UL ansg 2 fewsmenud
SMHEUSTE BHID spumen CswWigrebd, g Bl o flawew euised g7 Lyl allallelwsdd
@ Hlghsenowl 'sTd gy anorency Qipbgl 2-wamasls Qupn ererar Lwen?' ellelefugdlen o mdla o ss580
"What is the use of gaining the world and losing the soul" eray efaflefiwund euellymss o arer
S phm erbend o pHg dESlEs meusdlaTng.
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w58 Cadlws s f efpigms Si(Hsg 1956@@ erab. LNy g usv&r@nm;,rru_l&san 240amACEr S
safGu drisarsans oL AQwmndl o &eCauear aary Qeour Qara_ 2 ariGan® Qarssfss BHaamuild
S AUTLD gilemmt. o AUFLD gilu eul 1956 we wrsh S5 prer ks LLHL sLLsms
-8 Qurflursss Eioreand Qerair® eupst. @giCou. mps ST aureTHBlR @ HmULmaTLTS
SHODBSE. QML Hig 5. LI MLE 5y 55, LSS SigEGLNDd QeuflBmi eTeILSDSMLIL silipereir
Qsmguifienin, @i wflanw, eurd@Manw. Haeyflawaw 2HS5s0SS LPES friser e 6rib GuomAuilgyd
e meupsgl. Cmgl eretug erbd allfl LLEL dw. g b Qearsdlar e ulgnl Hyewdps,.
Qurdulensuile Qe oflssludn. Hsa salsgaub Figamasstiu@n. srwtiCursde,
glaflaslul L Qunllag Sigamownd), wGwnd Cusdap QasCsr() Qresr_né swsdeam EYRE Y-
LD, GahapLwdand peageanibs ophda Srdus gpuereiad "Language is the soul of
‘the nation. If it is destroyed the nation is dead" (¢ Csélw @argdar 2 ulgrs alloriigeug Qumg.
3ibg Qomfl ofssLuL QuWs bss Cadlu Paupb HPfECs &mb) "If you want to destroy
anation first destroy it's language’ (@m Csélw Qasams uflés allmbiler el sicuelansser
Gomflenw ) ergid Fmpmissar Quinmer Qurdpsmeawn@h. Bsmars srer pb LTGeubse LT sTaer
san&Gs o Mw Planeuiles sl SfG&sLLELELTYE sBlpT HfIBCs & meut eraiLions s o amirsdulen
e.&s plavaulalmbe Uereumony Ly s Geargieteni. "sWlpHE BPEBeIn QLT ibss VY Beid
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slp emusar 2 ullméE G "@obamgsd wpamal Cussh, GuaTsdr CsredBL @swlar amiciyb,
ellerp@aGargud. Quowrg sllipd Hrayd 2.1 @ 2 ulli sairef” e ojeur UTL® auflse "sBlp" enb
Qangdlen 2 Wil ereiLns gy, allEHT0TE Db Qrodlang). ArsarCo sef <L Qumnflurs Qmés
CauarBolweny 1940safle wpprdwuat S Cg. i Cguetsse. g ame sbliphd fhsarsGer®
-8 Gomflurs més CouairhOwein LT @mLmoulen Slmaymeurs ey eleThidiL Liet_1ypnussm
1956@6d Gleu) Qarent_ Arisereuas wH Arusemd wL HCL -8 Qomgl ereirg Geughwuin b oy iquig)
Gauganan&@fiu MlapadlunsLb.

Mhsaemns aHiss slpellar SipiGum

Bssails Srusets sli_samg Brn@paEDsS0 wer 5b fad Qarar® euruul L Cung snbdussd
Comims p shang Cedeur eurser saeaouilc

‘agpAulsTh QrSssTh WGSOLWTEm aIBHEGS!
gsHwgHe B AwsH By wimnd Cemeli”
.

arairy prossd sellert @rroalnsbildamer ungw umn el umg., SpuCurfle FHULL saaeuTser
g, OgrevrLiser Wgn Hisar Qeuflwisd sradu srésd, Gurr (Beira) gfule S5 Cwhs
plapédlaamer prib aallfle) wP&Es (WywTg. smoea & adaludtsd, LT @. ab. af. Fraprser,
Slfsafimsatd o Cur anuiu@sstiulL Blepédmuud DeuTsmar LR LITHILG &
erarefibenswmqwensuid Bmb erefigled pis (WigLTg. SUEIPTED 2 aTaTL SalBNLG B &eTTHD B
Gumpn_Lsdlé LREOsTan® eadda saasms @iuuTss &50s1e68 2 WEHI T FUMENS FT&HEF
Qewip CQuma SigsamangCu  sm(mHibd.

LI&L i et end. QUGN Gl &H1em16%5 2. 6wwTenin

gafle fmsers s/ b 1956@6 BleanpCaupmiin i Gurg penemeut (_m&L erar. erb. QuCrym
Dfeurtadr SO waseT QL TEdune gombplul eTereant aeimg 2 dremd e el Lereumony s

In point of fact if you go back to the history of this country you will find that the
minorities have been betrayed at every possible turn. From the time of MrD. S. Senanayake
when the Donoghmore constitution came up the monorities particularly the Ihdian com-
munity were given certain promises which were broken. Then again when the Soulbury
constitution too came up similar concession which were promised were broken right along.
In the Indian immigrants and emigrants bills various promises were made over and over
again with regard to the treatment to be given to the Indians. Every one of these pronises
were broken in the implementation of the bill. In the light of that are we surprised that the
minorities are gibbling at the acceptance of these assurance? (Hansard Language Debate
1956) @ammsuld gadeunm Helusdaid dnuraamnGunt, QumbLnamos smoaisad gGrewb
BapssuuLarsamaGos sramuu@emment. Quremept yrdlud b Qeveflaups & 4. erab.
Geamprudanr srob Csrl®. efluurs @bdlu absraflillamsss fo arsendsed alssiul()
sroLGuIsdd oma srHCPIH swbg LPss el lul e Bar@n Geroufl srdud o mardw
sT5gle) JauTsErsEESs Asrasiul L ansendsd Qnuls phlugssiur Ler Gibsu &aCubns
FLLBElQID WemrHd e erssmarCur o ndlGwmfsedr eflésiiud @ BenL_(penpuliled enesgid
SluBmsEaglrmaGa paLpaplu@sstiulferaea. GbBlaowld Anurdian LEsE 6w ser
2 plQonflaw QUG aaeafipmauneog elwinsglustEor? mrrepweant udCau®. Amser WL Hb
s b efleungb 1956)
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1956Qa saflsfimsas s L HapCanyiulLms 058 sWpres sl duler smaaould
augary sreg araller gmwena wisdey Plapsduyb, fmwama Wb gd arordolad GUib@umpb
g,lﬂgnﬂeﬁr saisgiaud Guapid, GPllures sllpflar sruab sésd - Aamaruur_dulled Qaflu ampey
sramed Gureny griwremiisesn FlepCabpiuul () st anpalled em SmULpamer ghuLgh b
Blenanaller Qarerer Ceuarnqw Blapsdlaamgn. sllpras sl dular apemar aramp eurefldalul L S,
. paugsgland Quwrprh CeupBlGup L hlw Lewll eflwr s eumips Larflum@id.

uswrLm-Glgsbour iupsid HPSCsMuiuGAps. 1958G0 GeriuGLatse
AT RAER

Gowrpriigd BleapCaupplu L diotartisme fleonGapprg umrLrrprussralar 4
8L ig&58058GUTg s wase CumisGatew e et @blawmus saliss Lt - Cedeurey_er
1957@Q @ @UUbsSD Celw wpaaubsT. LT - Qgdaur GUUBSD @ratey sWPaI&EE Wikl swrl 4
UPES auphs 2.elihs @UUHSD. aamGe, eigallan 2 dar_&s alflaflmar @heE smps Camendeans.
aaflgyd, Auser, Queatss Gaflwrn L s8HE Siqualps uaTLITprussT QeuQauriiubssms
APsPsfbs810 Qs HHEg ftisar Qaufl ardlityl CummlLsms sl Cem_rdwgid aueyaflwrald
e CQupm sLlpress 4 wipn oL HH55 B id Gardsmearbd Qe ssgibd smd ifibs QeudsGer.
enb auflsCanrammeaer Ligsg o Gouarnqw eurerbmé @PluyseTTELD.

1958 @ens u@ROsTeR

1956 2bhsg 1958@e ghulc slliflart u@Qara®, slpL Quertadr LTEIWD EuOYIPaEHES
QLEMESLLLCL Pleney, ST gThsTg shEsrme Qaig Hlapsfad Cangsaamadd suilpisaildr o Lamwoadr
@apur_Lul Lo Gurear plepsdsda QaflGod fAhsa Qaraawralsepar sWlpiseT sl eump
Qg e Hlenamw e Bersdliug. QsQemgw flepsdaws sarh Gurps gléaamy Qewd Bsp
Hyeuersdlen apss Qowd @swprdfwrrsl uaflwmpPlu srdlalsgred (Tazivittachi) seuisar "We
‘have come to the parting of our ways" araiiy erdw mpre mPssBApar aome SHu Gararama
2 @dlDE ghppapuile) THSsIMTSSIETTE. auTDaussmss HTHH cuai ey anpelss aeraludisid
Béarws L sdld g ndlw Ll geralpsfwg. Caug Gsmhaala Gstaweller Hurssdea o Fefamaulen
Sjeurt uenfl SienwhHE(HHS.

1961 @eb Hllpi MusGHD SIDUIGLT

fuzend ' Hb s Lsens sOlT srusLNDd eudpse wibonsdle 196186 Hafss puemGung
sblpiad shang Qsderaier smawmouisn Qerdlss ahs TnEGMDL 60 HIL &6 BLISHW ymeulflLs
Gumpm_Lgdled senaveuis@pd, Qsmamr_isehd stésuUl () Aapuild el ssliur L Blapsdl 2 ewdler
souadms UG gl Qereamr_g). sllprass_dulla @mby welgea Lr&LT ). anb. ol pramrse
srauppiempuilen GeairLmbsiqwre smeuld graaiiu () Qetigmd THll L Hlaeamuib, @eair_thsy Syea
SITL16 2L bE SMBSOWWD TEUHLD PSS (PigUMg). eThend eriuigubd &8 eO&ESeaud erem
SflorGeur ywenowmt EPLLNLESCUTE swECs o Aw Ldramsamu aimelss shas QFdan sauisdr
"We are helpless like the late Bandaranayake against assassination in his own rasidenc" (e
aglaliLgdlCatu gatenars sruump (prwrg Qstamowrallés ey LT rrpnussT Leswre TGy,
B Hhser sré@se bLgdamGurg Qewuabm Hawsd < ardudGenn) aen o drerd Qsr@ib
Wepuiles Gprbs 2 drersCsrh Gedean sl Qerhadr eugrdma GUblupib Aerpsertsb.
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1965 L1 60 Casampmudareier 9p° ) Semiodng. wisu’ L semu suLpBIn L H0LosT
auts@GmIF SleNdsiL@daimg.

Ysmar H55 1965Q LU el Coamprussnaien <L 8l amwdlpg. wran Lsemu SOILPIH&EE
aupmIsLILHGL et 2 nd efsssam SigtumLLld L - Qedeur PUUIBSID 2 (Haurdlwg,.
BeiCeurtiupseptd eupanGure apapretHadr o merrGL g W Blenaoufler gnédl erflwiuGms. ereflanid,
el U dlaE eups sreslgdle Tamil Language Special Provisions Act Bl Apliys el
ghumn_ger S1p) eukie aldser (Regulations) plenpGeuppriui_Gurg L1 eflufler euulnmdled sLlperfler
Caransud euen_upd Blanphgierars). opsCausrar disar wésmen sBIPMEGS ST uUTTSEE
Qsrhdgierent ey LrsLi ereir. ord. QuGrrrale semaeanwoule BLgierfl Quéssdant Qarssisg
Gurerfl pL15d). swersdler FHULLeng BID wLLSHADm. @bdlaaulbsre Gl e (pevesTeurt
(L& uliib Gupp ererr. end. QuGryr Srdluelh GSEssT@D Digss) SOPTEMmaTs angaill_LGung
‘Double Doctrate with double toungultreachery” @g en s i L tb Qupm Gr_ani (5T (&L 65T
Guad gGrrdl aeim sbHsTelmsn weuisenme LisLi aer. ewb. QUCHTT euielldsiul Lasub Hib
wpUUsDHEQm®.

sl QumAuier Aoy gour’_ @ aldulea o Wit Bmésalima. SishE erare e.uli Qardés
Yoabs pwuddCu sl eureE aldsangn. Qmssam, adisCs wréedu disameunsser
GouflumLib op1quieng BID eTLillg PGS (PigLLD?

1971@e0 Gg. 6. Y. HeweHMHEHM

1971@e fruser wasd allPsme Guésd (J.V.P) dering e, @pdu srsanssafen 2 gallyL e
SiflwonGeur LewrLrrETLEST UbTrs sarsstar fRisar @eeTEsiameTs g1s058 Geuplwrl b
S WD BID WPLiLsHEGme.

1972@s0 HfonGour " Afler @ wrasts MysL_smb

1972806 oy HéE aubs AfiwrGeur uar_mpnussr LIAssTelune a1 poéE BméEn Qsrimu
QODIEs gaysg). Bonmasd Alomsr aen QL Gl Gihwrsrs Wrst_arb Geww Qoliugns
leiSsT. @& @1 Wra wiiemu e (heurs@Lhd Curmliy wpeereut (Lrém Qardeder 24T, g fléveumall b
UL SsLLL LGl DUl SOPHEGF Goul Baloufu Gareand Gomsoum wriidsd SOMHHS BOHHS
fpIfin sQImEsmETLD B6vovTg CFUECHLTGID. GBS wrppepyuwrs Nfey (Entrenched Clause)
ey @oHs 290 Uflemeas wphprs ©ad Ahsaeauisaiib sllpmsdmbs o pLUsmsmuLD
Aaremiararuu@sSuCswun@n. "If it is two languages, it is one nation. If it is one language it
will be two nations" @@ Qumflasr ereflar g HIE. @ Cwnflwaller @@ Bl sewwb) ey
salE fiigars L 1956 @ BlerpGoufluGung opeug s (Eissshaemid) CorsCan® Gudlw
Qardaler . 1. Adeurensy, gCgr e dlgsdia sllprsalian oirdud Cal mssmar HlaopCaupms
gienewt Lflugblig @pettanar Goevenes 2 miilent Qeent L it . rGLs6 yeuany Crfleéy sair( CulwGurg,
"Politics is the art of the possible" @uas sssmps Qewals wduh smawred) ey s
s 8LmE® @rHs An pbUsmsmuun §sngssat wri&aglueurdl Qaraelar gy 1. Aoeur araLms
BT Graimd OGTSlBHESH Bald. sHHEGS sl elethis meusdar 1972 eueny slper eurensy BeCeuwnsLb.
BHSmHEHID LT Uy éad sulpar saupler oig Sauallan gaaweais) erarm ol penod) srewrGurons.
BsetslL_sdagrar salen snd penbaen. L. el Geammdlyrsyr, cuenTenemt ,EHESE &Gt
P Hlanpeuntas NG <o, emrd), gieub L 2 ppent eratuensub BMb Hlavarey QarerCeunors.
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1974@a agalls ordup selyLHD, BrasTEs AMWSHOES sllpryriéd) wrer@
wmpliumamsgler peniGLppGLITg). 0 wasellar Guidurar 50D o ariEdanws sair(p. QUIMES (Piquirg
fflorGameller Aiiser wres srauppmpuiaer gel geug sBlp o ulfsmar udleurisdlug weaialés
Pwrg wrefl_é& AaremeawnE. e ustiumn () FlspsdulCatu @ssmslu LISsS Qetame Blaw (Wigujibd
arapred @eflGod Garenewreflsarrdiu &riser D&E@EHLEHT Jalg GUTLY (LPlqUINTg) eTeiTmy SO Benereriser
dletihgl erwbsat. @Fle wrefrer feugwrien G, sreupmicopuilenfl_ib geitenar wm_gé Qarerer
wnES sHGsTMR Qews Hapedl sllpisdiaL.Gu Wal Qumd darisdamw ghu@sdwgl. sb 2 pallert
#rallpCGs Lo srafgé Qemang WMpLLTemTS BUIDL Quanrser Seugr GessGung s@smn HhGs
Cpflp Geery sairali al Gé ssPlw aurany slper eurorpep wiHBIL GUITEUTDAGLD.

UL_GHCam oL 1 ar@Heiu L 6l G&Q6THES (pywne Siomerid

smus (puwrs Upmésgsmer sullpear adiCrrsduCurg GeafiGoed mmd gemul Gl 26
Couairhd eTa1p gnamreened o heliLl L sblps semeaiser s sl d Camur@smarsd smerbg).
sullprss sl duyb. s10ps srmdraob, Ograir e samamwulsd Guwridu Qotiemas Csrflerert
srmslgeued, wHmL HAo sl dlsEpnd gan ULE sUlpT alGsmes @l Laaw N Y-
al(&Car_aiuld el 50s10s61g OS5 &iomead srer Gubhs erb 2 Aaew BlaneuBT. L eToé@Eerar
¢CGr afl - Cr @r&aCamar - @Gy ol dww sllfipsas L awls aap WiasEs S
QUG EHIT. . : i

‘il (sCariaLulle slfpsms mLag aan abhss Srorad AorCeanme sdsmsss
Qelisg. urdlavgrena LW 194286 eranfe glenam er(Hés SrotTasang @s55snl Bg allarridug).
A5858IDE el AflorGeun s 5D smaaismer B i4hE&s sCrman Qelsetadr GTGHM
Quufled pHeurpn Fdloamsde (Trial at Bar) wer flnsdws. sllpise smiiled 65 eupdamlesTaer
ardlLant. 3 FHudaer samaemw sridan @B doanssd aupssdlest . pwGas Slmsbsaeub
Seutsar ordl aupssdlest (Q.C) ieutaer "The Sinhalese never conquered us, nor did we give
our consent, nor there was a continuity of the Sinhala rule. Therefore what we ask not
separation. The word separation is a misnomer. What we had, what we lost, we want to
regain, therefore what we really ask is restoration or reconstitution" @rsereuiser erbeano
aagd @suupBluglome. prd BsHEG BomsaQstdsssidlame. AsTLibg s b
QLATLSTSaD aurendild flapsdlsd @ama. o, 6Gau. prb Calug Lflalmer Bwm. (flalaman aemp
Gerdr slLTss @awraLLEL @@ Qsramr 8. Bnbsams Buhsamg Sarpn QupeushstsGeugrer
gl CummL b semwdpg. Qs e H@LEFH DDwg BT 2 (HeUMss0 Gem sn.peLb) erey
SmEQedaud (ppmdu PY&eL b augerhile ghul L glpuypameuTEL. @smanu@ss sWhs
sanavauiaer gl gl gfl. Qurarenbuab, . YECss Hmedsdabd, spms Gsmeun <, AlCGw
2055058 waphsent. LrshsH fe o warGLr 1977Q6éd slprsefen agdliatwsans Hiarulléssn
Cairger panQuppg. Caitga eranp Gere) QMg eupsdld eawreTiLLLigih wéselar sanflly (Ref-
erendum) erarp Gereer dl ghymiwustEGo. o wesd alss gruy gl eretp 1pigey
g Pehs PrGea aaustEw. aafllgd awg Basda sTLECsHEH Basraws s s8lpMmEES
g sradlu "setugl" ereity QL QuPD @uTINaTener Sblrseliiisn, Gg. QL. Qwieuisgent
ellfiss ardliés 8 e wrueumauld féd sLib Lyenr plapsdungn. @sen allaerey pmbd ol oL
Yuwrg fa fepsdad e meurdar.



Qe (Lpressrr ® g fweier
uflswormio eweriss — 11

. . 1. CurdHeimisid

I

Bommss sllpisag srdud aromprasg praE sSres. L ks rs auaniEfhwent.bg)
apM&Slng. (peareug srusl L b 1833-1921 aanpullenen Sras  Lior@h. @ésmas. b sUlpraar
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velwrpBluGer® wi Huwaerg Qoriamaulsd saps wWIDPSSDHaTen Srflwamaub QsT_sdlameusst.
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STlwd mwpdlmHss. 5050 Garflsms @bseumsuia awhs Caenfllsmawrgw. CerGuner.
D@amrean Gortinss Cadlw srmidrdedmbg GeueCuid) "Ll aTmer gearn” eTenm enlINenar
2. eurddug el @esTaslLb g rbubtddang. Gar.Oure. simammmsatd Qs sdlanan =y, mbLN5g)
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Mr. J. S. Tissainayagam

‘The escalating cost of the war Sri Lanka’ argument is adopted frequently by the peace lobby to
persuade its more militant and warlike brothers and sisters to call a halt to the armed conflict that has
wracked the country for the past twenty years or more. It is seen as a way where appeal to crass self-
interest could pave the way to end the slaughter of human beings and to the destruction property.

Besides, it is portrayed as an instrument that could be successfully used on those who do not
believe (or admit) that wars begin due to reasons connected with injustice or the violation of human
rights and that the only way peace may be restored is by redressing these imbalances. The cost of the
war is an argument that tempts those who wish to bring hostilities to a conclusion for their personal
economic, social and political wellbeing. In other words an argument that states the war is an impedi-
ment to both warring parties - the victor and vanquished.

There is however controversy surrounding the use terminology here. To many, the term war
connotes an armed conflict between sovereign states across international borders. This theory how-
ever has been contested and it is not within the scope of this article to dwell on it at any length. Under
the circumstances, the present article goes along with the definition of Professor P. Sahadevan that
internal wars are “Large-scale violent incidents entailing a constant or prolonged military engagement
and confrontation between insurgents and security forces of the state.”

When we speak about the ‘cost of the war’ therefore, we are looking at the cost in terms of
lives, property and resources lost from the time military confrontation began between armed Tamil
militancy and the state. But it is well to bear in mind that armed Tamil militancy was preceded by
decades of violence unleashed by the state against Tamils to prevent them from enjoying or fighting
for an equal status with the majority Sinhalese. ‘

The state that was handed over by the departing British to the Ceylonese was an entity that was
dominated by one community — the Sinhala majority. In short, Sinhala leaders involved in negotiating
independence were able to persuade the British colonial government to fashion a constitution — the
Independence Constitution — that gave a dominant position to the Sinhala ruling class in return for
continuing British military interests through facilities in Ceylon. Commercial interests between the two
countries supplemented this.
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The Tamil minority demand at the time of independence was for a state where representation in
the legislature was balanced between the majority Sinhalese and the combined minorities — Tamils,
Muslims and Christians. This demand is known as the 50:50. A competing demand was for a power
sharing at the periphery through a federal constitution where the Tamil dominated northern and eastern
provinces could manage their internal affairs, while the central government would be in charge of
issues affecting the entirety of the island,

These ideas were rejected by the Sinhala and British leaders who were colluding in the transfer
of power. All what the minorities were offered was Section 29 in the Independence Constitution
drafted before independence in 1948. This stated, in brief, that all privileges afforded to one religious
or ethnic community had to be enjoyed by all the others, while the restrictions imposed on one com-
munity or religious group would perforce be imposed on others too. This constitution also made
provision for an upper chamber, the senate, but it was powerless to act as break against unreasonable
legislation. Therefore, there were no effective institutional safeguards against discrimination or vio-
lence directed at the minorities in the constitution that was to govern Ceylon during the first 22 years
of its independence.

The two constitutions that followed in 1972 and 1978 only exacerbated the tensions between
the Sinhalese and Tamils. Both constitutions not only enshrined Sinhala as the only official language to
the exclusion of Tamil and English, but also made Buddhism a religion protected by the state, while
Hinduism, Islam and Christianity were denied the same status.

What is more, the demand to share power either in the centre or at the periphery that was
unsuccessfully put forward by Tamil leaders to the drafters of the Independence Constitution re-
mained denied to the Tamils in the 1972 and 1978 constitutions as well.

The composition of the legislature under the 1972 constitution included elected Tamil (and
Muslim) MPs from the north, east and the central highlands, complemented by ‘appointed MPs’ to
represent various other minority interests which were too small to be reflected in parliament. This
attempt to share power in the centre was grossly inadequate in a legislature that had steamroller
majorities whereby minority aspirations could be completely disregarded by the majority community
in any important decision. In the real sense therefore, Tamils continued to be denied any safeguard
against a systematic erosion of their rights.

The 1978 Constitution offered the executive presidency, elected by the entire electorate of Sri
Lanka, as a panacea for the ills suffered by the minorities. The theory was that since the president is
elected by the entire electorate, he or she had to be minority-friendly. The fallacy of this argument is
obvious when the upsurge of conflict in inter-communal relations is observed in the post-1978 era,
where ethnic pogroms, unremitting war and anti-minority legislation galore, ’

If power sharing at the centre under the 1972 and 1978 constitutions was a sham, attempts at
devolving power to the peripheral units to allow a measure of internal self-government were even less
realistic. All proposals for devolution were shot down by designing elements on the plea that it would
give too much power to the minorities. Both the 1972 and 1978 constitutions were protected from
devolving power to the periphery through clauses ensuring the supremacy of parliament. Under the
two constitutions the state remained unitary precluding meaningful devolution of power. Substantial
devolution was possible only if the basic structure of the state was altered. Under the 1978 constitu-
tion this requires two-thirds majorities in parliament and a simple majority at a referendum, which are
almost impossible to obtain unless far-reaching consensus is achieved among political forces.
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The Sri Lankan state’s preoccupation of ensuring the dominance of the majority and the exclu-
sion from effective power of a minority led to the Sri Lankan state taking on an anti-minority posture.
In other words, it remained only semi-democratic in that while having all the trappings of democracy
it had certain deep-seated institutional limitations. While ensuring that the character of the Sri Lankan
state and its institutions remained unitary, the state used violence for the suppression of dissent. There
was violence unleashed on protestors demanding equal rights, democracy and effective power-shar-
ing. On the one hand it was through the police and military arresting, detaining and baton-charging
protestors. On the other, protests orchestrated by Tamils were attacked by Sinhala mobs, while in
1958 was the first large-scale anti-Tamil pogrom. What is also significant is that such mob violence
was not unleashed on protestors only but on non-participants as well. In other words not only were
violators of the law punished, but the community as a whole.

Therefore the responses by the state to Tamil demands for equal rights were two-fold. One was
through the use of the security forces and police to attack Tamil law-breakers. This was to address the
problem as one of law and order. The second response was to either be lenient with, or turn a blind eye
to Sinhala mobs that were engaged in murdering, injuring and intimidating Tamils, or looting and
destroying their property. The latter, while causing a different type of law and order problem was still
seen by successive governments as an effective means of pacification.

The systematic denial of Tamil demands for the Sri Lankan state to accommodate minority
grievances and transform itself into pluralist entity tolerant of diversity and ensuring fair play towards
all communities led to the beginning of armed militancy.

In 1976, the Vaddukodai resolution formally heralded the birth of Tamil territorial-based nation-
-alism. In effect it declared that all attempts to transform the Sri Lankan state into a multicultural
institution had been failures. Tamil aspirations could only be met through the creation of a separate
state. In 1977, the TULF won 17 seats in the north and east of Sri Lanka on a platform of a demand
for and struggle towards Eelam. The years that followed saw the non-violent struggle of the Tamils
gradually being subsumed by violence and thus changing character.

This then was the setting that brings us to the point of the war — a violent, armed confrontation
between Tamil militants and the Sri Lankan security forces — the costs of which we are trying to
calculate.

It has to be understood is that the ‘war’ is a move by a section of Sri Lanka’s population to
overthrow by violent means the state that it believes is violent, racist and authoritarian, It not an
attempt to impose a new structure on the existing state but create a new one on a territory carved out
of the area which comes within the Jurisdiction of the present Sri Lankan state.

The new state is yet to materialise. However, what should be examined is whether this armed
confrontation has brought about any transformation in the apparatuses of the Sri Lankan state and the
way it deals with the minorities.

It is evident that this ‘transformation’ has not affected the basic character of the Sri Lankan
state. But what we have to find out is whether there have been at least changes in the outward
appearance, which have affected the way the state deals with the Tamils.

What we call the ‘cost of the war’ is what it has taken in terms of human life and resources to
bring about such a transformation, or, indeed, whether such a transformation has actually taken place.
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What is important is to measure where Sri Lanka was in the early 1980s in terms of state formation
and where it is now.

Secondly, the war has also contributed towards rethinking issues — especially on the minori-
ties. This change in mindset concerns in the main politics, but also include society, culture and even
economic organisation. Though one can never be absolutely sure of cause and effect, one is tempted
to feel that ideas that were widely anathema then would have remained so even today except for the
war.

The war’s most profound political influence is that for the first time since independence, a
sustained challenge was mounted on the Sri Lankan state’s claim on the monopoly of violence. This
has resulted in three different types of fallout: 1) rising levels of crime, 2) political violence and 3)
internal, anti-systemic violence mounted by the JVP but now brought under control.

Though there has been erosion on the state’s control of violence, one cannot say that all of it has
been the result of the LTTE — government conflict. Rising crime and political violence have sociologi-
cal causes, as did the JVP uprising. These cannot be attributed to Tamil militancy. The most that could
be said is that the war in the north-east brought to the fore certain contradictions inherent in southern
society and also precluded military and internal security resources from being channelled towards
fighting crime and political violence because they had to be deployed in the war zone.

The challenge to the state’s monopoly of violence has however yielded results as far as the its
(state’s) responses to the Tamils is concerned, the most remarkable among these being that since 1983
there is yet to be large-scale mob violence. The pogrom of the sort that was common in Sri Lanka
before 1983 has not occurred since. Though there have been governments controlled by both major
parties in Sri Lanka they have been able to control mob violence.

It is significant is that this is peculiar to mob violence associated with the ethnic conflict. In the
case of political violence there have been instances of mobs running amok, before, during and after
elections, though perhaps not of the scale of the anti-Tamil riots that ravaged Sri Lanka in the past.
These instances of mob violence have been exclusively in the Sinhala-majority areas of the south,
rather than in the north-east.

The 1983 holocaust produced negative repercussions of two types. One was that it gave rise to
a negative fallout nationally and internationally that was detrimental to Sri Lanka’s image. The holo-
-caust was described as a black mark against the state because it could not protect its citizens from
‘mob violence. Second, successive governments realised that if there were a repetition of mass-scale
violence, it would lead to counter-violence by the LTTE. These sentiments have been articulated in
public by Sinhala polmclans and served as deterrent to acts of mob violence. Therefore the LTTE’s
challenge to the state’s monopoly on violence has made the latter reign back mob violence.

But if there is less emphasis today on the state tacitly encouraging hoodlums to unleash violence
on Tamils, there is no softening on the extra-legal methods used by the state to achieve a similar
purpose. This has been by using police and military agencies to coerce the Tamil populations both in
the north-east and elsewhere. Extra-judicial killing, disappearances, rape, torture and unlawful arrest
taking place in the past 20 years have been documented and stand proof to the violence perpetrated on
the Tamil population by agents of the state. :

Draconian legislation has greatly encouraged these agents in their tasks. Of such counter-
insurgency legislation the PTA remains on the statute books as do regulations compelling Tamils to
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register in Colombo and hold passes in Vavuniya. But other regulations that once gave state forces
immunity despite violating the law or those permitting the burial of corpses without a post-mortem are
now repealed. But a survey of the times cannot overlook their contribution in the propagation of terror.

Over time the security forces, strengthened by counter-insurgency legislation such as the PTA
came to replace the void left by declining mob violence. Whereas mobs might be more indiscriminate,
the military is more savage and selective. And due to circumstances and immunity laws the perpetra-
tors, except for a few instances, were able to wriggle out of punishment. The massacres at Mailanthanai,
Kumarapuram, Thambalakamam, Satturukondan and others, most which took place in the early 1990s,
are yet to see justice meted out to the perpetrators. In other words, the mob brutality between the
1950s and the early 1980s unleashed on Tamil civilians has been replaced by the brutality of the
security forces.

The question is why this happened. A reason is that with the rise of armed Tamil militancy, Sri
Lankan leaders realised the LTTE would give a taste of its own medicine to Sinhala citizens if the state
continued to condone mob violence against the Tamils. But with the police and military taking on the
mantle of terrorising the Tamil public and the state reluctant to punish errant soldiers and policemen
who had taken the place of the mobs, massacres by the state forces could continue with impunity.

So the state, rather than condoning the acts of savagery by mobs is more sophisticated now. It
“uses legislation, the police and security forces to carry out the job of pacification. The effect might not
be as widespread as mob violence, but in effect more deadly and less embarrassing.

The second set of problems associated with the state are its institutions — including constitu-
tion making — which, it was mentioned earlier, were unable to break out of the straightjacket of the
unitary state. Has the war influenced the state to fashion institutions and structures to accommodate
diversity, dissent and pluralism through a realistic power sharing, which the Tamils have been de-
manding during the past five decades?

Here again war has yielded varying results. Till 1987 there was a popular belief that every act
terrorism or military victory by the LTTE produced a new round of negotiations between the govern-
ment and militants to accommodate Tamil demands. With the LTTE military tactics changing from one
of guerrilla warfare to positional war, these patterns too have changed. But it may be said that only by
sustained military pressure, conventional or otherwise that the LTTE has compelled governments to
negotiate, rather than blindly pursue a military solution.

All this however has not produced much in terms of actual constitution making. The unitary
state that was the basis of the three constitutions that have governed this country from 1948, remains
the rigid framework within which southern leaders seem willing to negotiate. Let us look at the prac-
tical occasions the matter came up after the war began.

The devolution proposals that were negotiated from 1983 up to 1987 and were acceptable to the
Sri Lankan and Indian governments became law through the 13th Amendment to the Constitution,
which flowed from the Indo-Lanka Accord of 1987. What should not be forgotten is that this exercise
that allowed for setting up of provincial councils (PCs) was done within the framework of a unitary
state, which acknowledges parliament is supreme and can, in effect, overrule all legislation enacted by
the PCs. The merger of the north with the east was also executed but not completed or finalised.
Similarly, despite Tamil being made an official language it was not implemented, due to a lack of
political will in fear it would go contrary to southern political interests.
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The next set of proposals for devolution came through the move by the People’s Alliance (PA)
government to introduce a new constitution. What started in 1995 with proposals for a Union of
Regions with substantial devolution, ended in parliament in 2000 as a rump of its ori ginal self. Much of
what was first promised was withdrawn or. watered down. But even that was rejected by parliament
and was never made law. As before, the draft stated the basis of the state would be unitary, there
would be only a qualified merger of the north with the east and the secular state would remain a dream.

While little may have been accomplished at the drawing board of constitution making, the war
has changed, even but slightly, the Sri Lankan mindset on politics and the structure of the state. Words
such as ‘devolution,” ‘merger,” ‘federalism,” ‘confederation,’ ‘secularism,” do not invoke the antago-
nism they once did, nor are the concepts denoted by them summarily thrown out by extreme Sinhala
or Buddhist groups, or even sections of the military. It could be said therefore the public debate that
has been generated since the war began has brought ideas pertaining to a political resolution of the
ethnic conflict into the public sphere leading to at least, sections of the intelligentsia not shunning those
who propagate such ideas by demonising them.

But by and large, after 20 years of war, the response of the Sri Lankan state both to the
minorities and to the conflict, remains immature. Though Tamils have been spared indiscriminate mob
violence and thuggery as part of the pacification process initiated by the state, this does not mean that
they do not suffer as a community from a more sophisticated counter-terrorism operation using state
agencies that are virtually immune from punishment and the law.

Secondly, though fairly progressive ideas might be entertained among the public on resolving
the conflict through a more acceptable constitution that shares power more equitably, allows demo-
cratic institutions, secularism and an effective human rights regime, in practical terms Sri Lanka is yet
to go beyond the unitary state.

Though the cost of the war when measured by loss in human, economic and material terms are
indeed significant, they are not the most significant losses sustained in this protracted conflict. What
causes the greatest disillusion is that despite such loss there is no fresh thinking about resolving the
conflict without resorting to war or creating a separate state. In that sense, the Sri Lankan state (and
thereby society) has not changed fundamentally. There are cosmetic changes no doubt, but whether
they have power to persuade those fighting for their rights t give up their struggle or gives those
defending the state the breadth of vision to be more accommodating and tolerant, is left to be seen.

Sahadevan P. 2000 “Coping with disorder: Strategic Ends to Internal wars in South Asia,”
Colombo, Regional Centre for Strategic Studies (RCSS).



— Facts And Figures

Source : Central Bank Annual Report
Article Based on the Research done by the National Peace Council

Sri Lanka has paid dearly with men, money and material for a war, which has almost consumed
the little island nation. Independent statistics unfold the horrendous picture, which governments and
militants alike have in the past two decades play down to justify their causes. What is the cost? Can we
pay any more?

Cost of the war can be divided into two categories.

[a—y
o

The economic cost
2. The Human, socio - political and moral cost

1. The Economic Cost Of The War

Direct expense

The economic cost of the war will include the direct expenses incurred for the waging of the
war, the material damage caused and the economic opportunities forgone owing to the war.

The provisions made in the budget for defence from 1982 to 2000 reveal that officially the
government has set aside Rs. 351.18 billion. In most occasions the actual expenditure is very much
more than the allocation in the budget. The last six years to year 2000 has seen a marked increase in
the allocation for defence expenditures. Out of the figure for the 19-year period 73.73% of the expen-
diture has been incurred in the six years running up to year 2000.

When you look at the expenditure as a share of GDP, what was 0.5 in 1982 has shot up to 5.3
in year 2000. The share of budget that was 1.4 in 1982 climbed to 15.8 by 1998. This is a clear
indication of how funds that should have been allocated for other expenses such as development,
education and welfare are destroyed in the battlefront.

Expenses in the form of Public Order and Safety are other ways of allocating money for the
‘waging of war without projecting the amount of defence expences in the annual budget. In 1982 Rs.
0.42 billion was provided for in the budget and in year 2000the figure stands at a staggering Rs.12.1
billion. This too has seen a striking similarity with defence allocation. The six years leading to year
2000 has seen Rs. 48.83 billion being spent for this purpose, which is 57.75% of the money, spent for
the last 19 years.
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The LTTE expenditure though not publicised is also has a telling blow on the economy of the
country. An estimated Rs 42.6 billion has been spent up to 1998.

Destruction caused to Infrastructure

Damage has been done by both parties to the conflict in various ways in the country. LTTE has
managed blow up key economic institutions in the South. Arial bombardment of the air force and
heavy artillery has caused the bulk of the damage in the North and East. Several attempts have been
made by government in different times to assess the damage done in the north and east.

In 1995 a government team of consultants assessed it to be to the tune of Rs. 49 billion. This
cost did not include reconstruction costs. It was also mentioned in the detail report that out of a
176,000 housing stock 17,000 have been totally destroyed and a further 64,000 heavily damaged.
These figures are for the Jaffna district alone. '

There is also the output of production in the North and east by more than 40% compared to the
early 80’s. This includes the decline in paddy out put by 27%, onions and potatoes by 64% and
fisheries by 63%.

Capital assets destroyed are estimated to be more than Rs. 50 billion. This has had a major
impact on the industrial output from the region. The affected industries are the cement, salt, chemicals
and ice plants.

Apart from these major sectors quite a few minor sectors like railway industry, irrigation and
agriculture, health, roads and bridges, telecommunication and power have also suffered damages to
the extent of Rs. 45 billion.

In the south too LTTE attacks have caused considerable damage to the infra structure. The
single most costly damage was caused to the Central Bank, estimated to be around Rs. 1.85billion. The
total damage caused in attacks in the south amounts to Rs. 4.5 billion.

The above estimates will be much higher today in rupees owing to inflation, depreciation and
various other economic factors.

To reconstruct some of these damages and to rehabilitate the refugees the government has
spent Rs. 137.1 billion from 1983 to 1998. These include the reconstruction of destroyed assets in
Colombo, dry rations and relief, cost of repair and resettlement of families in the north and east. From
1983 to 1989 an average of Rs. 2 billon was spent on displaced people and from 1990 to 1998 it
amounted to Rs. 3.0 billion at current prices.

Opportunities Forgone

It is saddening to note that 25,000 professionals have migrated due to the war. The annual loss
attributed to the migration of professionals amounts to Rs. 15 billion. The total cumulative loss from
1985 to 1998 is estimated at an astounding Rs. 112.5 billion. The loss caused to the GDP is immense.

Tourism industry is yet another victim of the war. The loss of earnings from the tourism
industry is placed on US $ 3.27 billion. If converted at today’s prices this will be gigantic Rs. 302
billion. It should also be noted that the tourism industry suffered a lot during the JVP insurgency as
well.
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Loss in foreign direct investment has been projected as US $ 1.26 billion, which at the current
rate stands at Rs. 117.0 billion. This figure has been reached with the assumption of an annual growth
of 10.18% from 1982 to 1998 and also includes privatization proceeds.

2. The Human, socio - political and moral cost

Human Cost of the War
Deaths:

It is needless to say that the most valuable of all assets lost is the number of human lives
sacrificed during a war. Both military men and militants have died in their numbers depriving them life
fully lived at the bubbly young age. We hear many sad stories of mothers who have lost their sons,
brothers and sisters lamenting, families torn apart, husbands lost and starving families, orphans crying
for help will this ever come to an end.

The true picture of the devastation of the war could be only seen when one looks at the figures
of the priceless human lives laid to rest in the war. There are claims and counter claims by both parties
about the figures killed. Each wanting to show that they have caused the highest damage among each
other’s ranks. But the most pathetic situation of all, are the innocents, the unarmed men women and
children who are either killed on purpose or by accident.

Itis estimated that more than 60,000 people have died in the war. Government figures claim that
12, 000 soldiers have died till 1998 and nearly 4,000 gone missing but feared dead. After 1998 there
have been major military debacles where thousands more have been killed. The LTTE refutes the
government claim of killing 18,000 rebels. They say it is 13,603 and the government figures are
exaggerated. But a more realistic figure would be some where in the range of 25,000 to 35,000 from
both parties according to independent sources. The majority who have died in combat are said to be in
the age group of 20 to 35.

According to ministry sources the disappearances in the North and east up to 1992 stands at an
abysmal 17,529 men women and children. The numbers killed in the North and east also stand at
25,000 to 30,000. Due to planned LTTE massacres and suicide missions and various other bombing in
the south an estimated 2,500 people have died.

These figures reflect the brutality of the war where human lives have no values. It becomes
another atrocious game where people wait to hear the scores of the dead to cheer the winning side.

Disabled:

The number of disabled soldiers are said to be between 10,000 to 15,000. The LTTE figures are
not known. The young active soldier now restricted in his mobility due to amputation of limbs, blind-
ness and paralysis becomes a burden on the community. Who left as National Hero cheered by all
returns to the lonely rehabilitation camps knowing he will never be the same again. Some overcome
the difficult life some succumb to depressions. It is indeed a sorrowful sight.

The paying of compensation and maintaining rehabilitation camps to provide for them is an
increased burden on the government. Only way is to integrate them too into the society by creating job
opportunities for the disabled.

-45-



Bb& s 2001

The political Cost of the war

The war has seen the demeaning of the democratic system. The invasion of war into the
political system has led to many disastrous consequences.

The continuous state of emergency the country is one major issue reiterated by concerned
parties. These emergency rules restrict the exercising of the democratic rights. This also curtails the
freedom of expression, political rallies and could be also used to the advantage of the ruling parties.

Assassinations of political leaders are another key factor. From Presidents to Parliamentarians,
so many have been killed. It will be safe to say almost all of these assassinations were allegedly carried
out by the LTTE (JVP too were in the practice of targeting politicians during insurgencies).

The war has weakened the transparency and accountability in the political sector and this has
caused corruption to prevail safely. Behind the shield of the war situation many corrupt practices
taking root in the society some of them under the patronage of big time politicians. Mostly in procure-
ments of arms many discrepancies have been reported in the past. '

Moral Damage

The Gun culture takes precedents in a war situation. The number of armed robberies carried
out by trained armed men is ever on the increase. This becomes possible because of a high rate of
deflections form the military. The training they got to fight in the battlefront is used to earn a quick
buck.

It is true on both sides. There have been executions carried out by the LTTE whenever they felt
that some one is against their ideas. Law doesn’t have chance when gun takes over. When this
happens the faith in the Judicial system declines and other methods are resorted in the name of Justice.

What is frightening is the easy access to weapons by underworld gangs who carry out con-
tracted executions. They seem to be very much powerful and easy to access too.

Thus the cost of the war could not be limited to the damage caused monetary assets but also to
other aspects of the society as well. If the billions and billions of rupees pumped into destruction and
the young lives could be used in development Sri Lanka could well be knocking at the doors for the
status of a developed country. More than lamenting on the losses it is time to take necessary action to
prevent such losses in the future. It is the duty of every citizen to prevent such calamities and rise to
the call of the hour.

Let Peace and Harmony prevail in our Mother Land
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Third Party Mediation :
A Case Study of India's Intervention in
Sri Lanka's Ethnic Conflict

Prof. Ambalavanar Sivarajah

Introduction

Indo-Sri Lanka relations which had been cordial since both countries gained Inde-
pendence, entered a stage of "crisis relationship" in the 1980s. Foremost among the fac-
tors leading to this development was the ethnic conflict in Sri Lanka and India's intervention
in the conflict as a third party mediator. Several reasons been advanced for India's inter-
vention in Sri Lanka:

1. The pressure exerted by the leaders of the Tamil Nadu state of india to intervene in
Sri Lanka and help fellow Tamils in Sri Lanka;

2. India's desire to assert its position of pre-eminence in the South Asian region;

India's plan to use the ethnic conflict in Sri Lanka to its own advantage - to change Sri
Lanka's pro-Western foreign policy to suit its interest;

4.  The desire on humanitarian grounds to help the Sri Lankan Tamils. There were more
than a lakh of Tamil refugees in India after the 1983 anti Tamil riots, and to safeguard
India's security.

5.  To the Safeguard India's Security.

Most of the conflicts between the majority Sinhalese who formed 74 percent of the
total population in 1981 (a great majority of them - 69.3 percent Buddhist) and the Tamil
minority who constituted 18.2 percent (Sri Lankan Tamils 12.6 percent and Tamils of Indian
origin 5.6 percent, Hindus) in 1981" could be traced to the adoption of the Sinhalese lan-
guage as the only official Language in 1956. They reached a stage of open confrontation in

1. Central Bank of Ceylon Economic and Social Statistics of Sri Lanka. (Kelaniya, The Vidyalankara Pirivena Press,
1981), P. 12.
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the late 1970s and patrticularly since the 1983 anti - Tamil riots when the Sinhala - Tamil
conflict exploded into racial riots in July 1983, India became involved as a mediator.

In this paper an attempt will be made to examine the role of India as a mediator in the
ethnic conflict in Sri Lanka. This study will be directed to finding answers to the following
questions:

1.  Why did India intervéne in Sri Lanka's ethnic conflict?

2 Was it due to the pressure of Tamil Nadu state?

3. Did India attempt to use the ethnic conflict in Sri Lanka to its advantage?
4

Was it to assert her position as the pre-eminent power in the region.

Theory and Practice of Third Party Mediation

Mediation means removing often largely psychological obstacles that prevent hostile
parties coming together for constructive negotiation, which is the process by which pro-
tagonists reach an agreement through discussion and bargaining. "What mediators do is
to try to establish, sufficiently good communications between conflicting parties so that
they can talk sensibly to each other without being blinded by such emotions as anger, fear
and suspicion"? The important point, however, is that mediation does not necessarily re-
solve the conflict. It has to be followed up by skilful negotiation directly between the parties
involved in a conflict, with a measure of tolerance and by a determination to reach an
agreement. Adam Carle has pointed out the difference between mediators and negotia-
tors. He says:

They are not negotiators. Negotiators are concerned with the nature and de-
tails of any settlement being considered and with the bargaining by which it is
achieved. They are usually representatives of the conflicting parties and so by
no means impartial. Mediators, on the other hand, have no partisan view on
the character of a resolution. By the same token they would consider it im-
proper interference to promote their own solutions; their job is to facilitate an
acceptable one by helping clear away obstacles of prejudice and misunder-
standing that impede the protagonists in reaching an agreement together.?

In practice, mediators should be able to communicate with both groups engaged in
conflict and other involved groups. Therefore, it is necessary that mediators should be
accepted for this role and they could in fact communicate with the leaders concerned. The
mediators are normally expected to conform to the following requirements:

-—

Providing information;

A

Steering away from all military matters;

3. Be free so as to tell as much as they know;

n

Adam Carcle, In: The Middle. (New York, St. Martin's Press, 1986), P. 9.
Ibid., P. 12.
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4. . Attempt to do things with a specific purpose: "To remove obstacles on the path to
peace, and argue strongly against the understanding and perceptions that strengthen
those obstacles."

George Modelski in his work on "The international Relations of Internal War" con-
structed an “Intervention model" on the basis of the following assumptions:

1. Acountry is actually experiencing an internal war.
2. One of the parties to the internal war is weaker than the other; and

The weaker party, in order to overpower its opponents is seeking to increase its
strength.®. He argued that the only way of redressing the internal power balance is to
invite outside aid. "This demand for outside aid, is the first basic mechanism of inter-
nationalization of internal war."s

George modelski has argued that every internal war creates a demand for foreign
intervention, because if a weaker party seeks outside aid, then the stronger party also will
seek outside support to maintain its preponderance. Central to his argument, however,
were his three models or alternatives open to a third party:

Given an internal war in one state, the foreign policy of the second state faces
three choice: (1) helping the weaker party - usually, but not invariably, the
insurgents - and thus embarking on subversion; (2) helping the stronger party
- usually, but not invariably, the incumbents, - and thus engaging in foreign aid;
or (3) working for a conciliatory solution of the conflict by attempting media-
tion.”

Thus, he maintained that subversion, foreign aid, and mediation are the three op-
tions open for a third party or a state, and stressed that there is no fourth alternative, no
way for a third party to avoid involvement. Of the above three alternatives mediation is the
most difficult task, because the mediator must be trusted by both sides.

India’s Role as a mediator in Sri Lankan €thnic Conflict

(o) India’s Good offices and Parthasarathy's Formula

Though India's intervention in the internal politics of Sri Lanka actually started when
Sri Lanka's High Commissioner in India was summoned to the Ministry of External Affairs
in June 1983 and was told that India was "concerned at the highest levels with the Sri
Lankan Government's decision to dispose of dead bodies without a post mortem in its
preparatory drive to eliminate terrorism in northern Sri Lanka"® her role as a third party

4. lbid., P. 29.

George Modelski, "The internationa! Relations of Internal War* ed. J.N. Rosenue, International Aspects of Civil
Strife. (New Jersey, Princeton University Pres, 1964), P. 20.

6. Ibid., P. 20,
7. lbid., P. 23.
8. Sinha Ratnatunga, Politics of Terrorism: The Sri Lankan Experience. (Australia, IFSED, 1988), P 107.
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mediator started only when the late Prime Minister of India offered India's good offices to
‘Sri Lanka during the anti-Tamil riots of July 1983 in Sri Lanka, the then Prime Minister of
India Mrs. Indira Gandhi sent her Foreign Minister Narasimha Rao to Colombo to ascer-
tain the facts on the spot on July 29, 1983. In her speech to the Lok Sabha on August 5,
1983, Mrs. Indira Gandhi observed that:

It has shown that these events are of relevance not only to our Tamil popula-
tion but have caused anguish and anxiety to the entire nation. | should also like
to say that the attacks in Colombo have not been on the Tamil population
alone...... | believe other people of Indian origin have also suffered.?

On his return from Sri Lanka, Mr. Rao informed his Prime Minister that the Sri Lankan
situation was serious indeed and that "the government of Sri Lanka had failed to bring the
ethnic violence under control. Rao also confirmed media reports that the Sri Lankan gov-
ernment had sought military assistance from the United States, Britain, Pakistan, and
Bangaladesh to meet the crisis."™

Immediately after the ethnic violence Mrs. Indira Gandhi offered India's good offices
to promote a dialogue between president Jayawardene and the moderate Tamil United
Liberation Front (TULF) and she sent her special envoy G. Parthasarathy to Colombo to
further advance the process of reconciliation. At the same time she declared that:

We have made it clear in every forum and in every possible way that India does
not pose any threat to Sri Lanka, nor do we want to interfere in their internal
affairs. | reassured the President on this. We want the unity and national integ-
rity of Sri Lanka to be preserved. At the same time, | pointed out to the Presi-
dent that developments in Sri Lanka affect us also. In this matter, India cannot
be regarded as just any country.....""

Thus, the first attempt at mediation started when G. Parthasarathy shuttled between
Colombo and New Delhi preparing the ground for a negotiated settlement to the ethnic
conflict. Also Mrs. Indira Gandhi had talks with president Jayawardene's personal emmissory,
Dr. H.W. Jayawardene. He informed her that Sri Lanka was ready for talks with Tamil lead-
ers and would welcome India's offer of good offices. After that she had two meetings with
the TULF leader Mr. Amirthalingham. The TULF leader also expressed his readiness to
negotiate with the Sri Lankan government without pre-conditions. Finally Mrs. Gandhi had
talks with J.R. Jayawardena himself during the Commonwealth Conference in New Delhi in
November 1983. : :

After intensive discussions with the President of Sri Lanka, the Foreign Minister, other
Cabinet Ministers and leaders of Political parties, Parthasarathy evolved a formula which
would serve as the basis for talks between the government of Sri Lanka and the TULF
leaders.

9. Government of India, selected speeches and wrintings of Indira Gandhi, Vol. V, January 1982 - October 30, 1984.
{New Delhi, Ministry of Information and Broadcasting, 1986), P. 418.

10. P. Venkateshwar Rao, "Ethnic Conflict in Sri Lanka" Asian Survey.
11. Ibid., P. 419.
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Parthasarathy's formula also known as Annexure "C" stated that "the following pro-
posals which have emerged as a result of discussions in Colombo and New Delhi are
appended for consideration by the All - Party Conference. This formula proposed that the
District Development Councils in a Province be permitted to combine into one or more
Regional Councils." (See Appendix | for details).

Though the President of Sri Lanka accepted the good office of Indira, the Sri Lankan
government was really not enthusiastic about India's intervention in its ethnic conflict,
because the Sri Lankan leaders suspected that India was giving training facilities and sanc-
tuary to the Tamil militants who were fighting a guerilla war against the armed forces of Sri
Lanka with the aim of creating a separate state.

As Modelski has pointed out, in the case of an armed struggle for separation, a
foreign base of operation is usually indispensable as a source of funds, manpower and
supplies as well as a source of inspiration and hope. The Sri Lankan Tamil militants who
waged an armed struggle against the Sri Lankan government selected Tamil Nadu state in
India as their foreign base which provided an opportunity for India to intervene in Sri Lanka's
ethnic conflict. The Tamil militants invited the Indians to redress the power balance be-
tween them and the government of Sri Lanka. As a result the Sri lankan government felt
that India was bent on destablishing Sri Lanka by extending support to the Tamil militants.
India, while accepting that there were Tamil refugees from Sri Lanka, denied the existence
of any training camps on Indian soil. However, in March 1984, "India Today" highlighted the
presence and activities of the Tamil militants in Tamil Nadu. The report said that the Tamil
militants had set up training camps along the Indian Coast of Tamil Nadu. “South" another
magazine published from London, gave full details of the location of camps, period of
training and number trained in Tamil Nadu and in North India. The Sri Lankan Government
maintained that "Indian intelligence of advising two main terrorist groups, providing them
arms, ammunition and declared it was the greatest obstacle to the peace process."'? Not-
withstanding these allegations, President Jayawardene convened an All Party Conference
(APC) in December 1983 to discuss G. Parthasarathy's proposals.

The APC, however, lost its all-party character after the withdrawal of the major oppo-
sition party of Sri Lanka, the Sri Lanka Freedom Party (SLFP) and the small Sinhala na-
tionalist party the Mahajana Eksath Peramuna (MEP) from the Conference. Therefore.
President Jayawardene invited the religious organizations to participate in the delibera-
tions. The proposals put forward by the President at the last meeting of the Conference fell
short of the proposals prepared by G. Parthasarathy. The proposals made by the Presi-
dent provided for co-ordination of the existing District Development Councils (DDCs). He
did not spell out the delegation of powers to those Counsils. Whereas Parthasarathy's
proposals had clearly spelled out the powers. For example, according to article four of the
Annexure "C".

“The legislative power of the Region would be vested in the Regional Council
which would be empowered to enact laws and exercise executive powers in
relation thereto on certain specified listed subjects.....""

12. Sun, May 6, 1987.
13. V.P Vardik, Ethnic Crisis in Sri Lanka. (New Delhi, National Publishing House, 1986), P. 215,
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The TULF expressed its inability to accept the proposals put forward by the Presi-
dent. The SLFP, Buddhist organisations, and some prominent members of the ruling UNP
also opposed the proposals on the score that it had promised too much for the Tamils. The
President, however, blamed TULF for the collapse of the APC and announced that he
would have no more talks with the TULF unless it gave up its call for a separate state.

(b) Thimpu Talks

Rajiv Gandhi who had became Prime Minister of India after his mother's untimely
death, continued her policy of mediation between the Tamil leadership and the Govern-
ment of Sri Lanka. When the President of Sri Lanka visited New Delhi in June 1985, Rajiv
Gandhi held discussions over the Tamil problems in Sri Lanka. As a result, what appeared
to be a workable compromise on a political settlement of ethnic problem in Sri Lanka
emerged. The talks also paved the way for the cessation of hostilities between the armed
forces of the Sri Lankan Government and the Tamil militants followed by two rounds of talks
at Thimpu, Capital of Bhutan, between the representatives of the Sri Lanka Government
and the Tamil groups. »

The first round of talks started on July 8, 1985 at Thimpu. The foreign Minister of
Bhutan inaugurated the meeting and all the major militants groups and the moderate TULF
participated. Sri Lanka's delegation headed by President's brother H. W Jayawardene did
not present any fresh proposals.

"A District Council headed by a Chief Minister to be nominated by the Presi-
dent, was proposed as the basic unit of devolution. It would hold only limited
legisiative powers, and the entire territory of Sri Lanka would be divided into 24
Districts""*

The above proposals were not acceptable to the Tamil groups. The Tamil delegation
unanimously presented the following principles for a settlement of the Tamil problem:

(a) Recognition of the Tamils as a distinct nationality;

(b) Recognition of their 'traditional homeland' namely, the Northern and Eastern Prov-
inces of Sri Lanka;

(c) Recognition of the Tamils' right of self-determination, and

(d) Granting of Sri Lankan citizenship to all Tamils in the island.

With these proposals from the Tamil groups, the first phase of the Thimpu talks came
to an end. :

The second round of talks at Thimpu started in the second week of August, 1985.
The Sri Lanka delegation rejected three out of the four demands and maintained that the
fourth one had been already been settled between the SrirLankan government and the
Ceylon Workers Congress headed by S. Thondaman. In his opening statement in the sec-
ond round of talks H.W. Jayawardene said:

14. P.Venkateshwar Rao, "Ethnic Conflict in Sri Lanka: India's Role and perception” Asian Survey Volume xxviii, No.
4. April 1988, P. 427.



"The third principles of self determination, insofar as it implies the right of
secession from and out of the Democratic Socialist Republic of Sri Lanka and
the right to create a separate state is totally unacceptable and in this form
rejected....""s

The second round of talks collapsed when the Tamil groups staged a walk-out on
August 18 in protest against the violation of cessation of hostilities and alleged killing of
Tamils civilians by the Sri Lankan army.

"Sri Lanka's behaviour during the talks indicated that it was in no mood to
negotiate a political settlement with the Tamils and that it was preparing for a
military offensive against the militants. Even as talks were going on, the
Jayawardene government was busy procuring arms from foreign sources and
expanding its army".’®

(c). The Chidambaram Pelegotion and the December 19 Proposals

Continuing its efforts at mediation to find a political solution to the ethnic issue in Sri
Lanka, the Government of India under Rajiv Gandhi sent a team to Sri Lanka in May 1986
headed by the State Minister for Internal Security P. Chidamparam. The talks between the
Chidambaram delegation and the Sri Lankan government paved the way for two rounds of
talks between the TULF and the UNP government. From these two rounds of substantial
talks, emerged the proposals for the setting up of Provincial Councils. The Chidambaram
delegation succeeded in persuading the Sri Lankan Government to accept the Provincial
Councils as the basic unit of devolution.

The President of Sri Lanka convened a Political Parties Conference (PPC) on June
25, 1986 to discuss the above proposals and sent copies to the Government of India with
slight modifications as well as to the Tamil militant groups. Though invited, neither the SLFP
or the MEP participated. All Parties except the TULF participated and welcomed the pro-
posals. The Janatha Vimukthi Peramuna (JVP) was not invited. New Delhi was convinced
that the Provincial Council offer could serve as the basis for negotiations and persuaded a
sceptical TULF -to negotiate with the Sri Lankan government."'?

In July and August 16 the TULF held talks with the Sri Lankan government, but no
consensus was reached on some key issues such as land settlement.

In mid December, an Indian delegation led by Chidambaram and the Minister of
State Natwar Singh visited Colombo again for talks. As a result of talks between the
Chidambaram delegation and the UNP Ministers, a new proposal was evolved which came
to be known as the December 19 proposals.

The proposals essentially involve formation of a new Eastern Province by ex-
cising Sinhalese majority areas (Amparai Electoral District), from the existing

15. Sri Lanka, Ministry of state, The Thimpu Talks. The stand taken by the Sri Lankan Government. (Sri Lanka), A
Ministry of state Publication, 1985), P.14.

16. P. Venkateshevar Rao, op.cit., P, 427.
17. P. Venkateshevar Rao, op.cit., P. 429.
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Eastern Province, and creation of two Tamil Provincial Councils in the Northern
and the reconstituted Eastern Province. The two Councils would have institu-
tional linkages for co-ordination between the two, so as to make them accept-
able to all concerned.’

(J) The Ihdo-l.onkq Agreement of July 29, 1987

The ethnic conflict in Sri Lanka entered a new phase when the Sri Lanka Govern-
ment imposed an economic and communication blockade on the Jaffna Peninsula in Janu-
ary 1987. This caused considerable hardship to the civilian population in Jaffna. As the
situation in Jaffna continued to deteriorate, the Indian Prime Minister Rajiv Gandhi sent
Dinesh Singh as his personal emmisary on March 13, 1987 to Colombo. He met President
Jayawardene and expressed India's grave concern. As a result the situation in Jaffna im-
proved in March 1987 and in April 1987 Sri Lanka announced a unilateral ceasefire for 10
days. However, the violence escalated by mid-April and Sri Lankan armed forces resumed
their attacks and the indiscriminate aerial bombings. The Government of India strongly
condemned the aerial bombings and other attacks. Nevertheless, President Jayawardene
Launched "Operation Liberation" in the Jaffna Peninsula in May 1987.

“The Primary aim of the operation was to secure Vadamarachchi, the North-
Eastern corner of the Jaffna Peninsula. The government imposed a 72-hour
curfew on 25th May 1987 and the troops after over-running Velvettithurai - a
coastal town - the birth palce of the LTTE leader V.Prabakaran slowly advanced
towards other parts of Vadamarachchi, the main strongholds of the Tarnil mili-
tants, amid heavy fighting which left 27 soldiers killed and 150 wounded, 126
terrorists and several civilians have also been killed.""

The six day Operation Liberation ended on 31st May with heavy civilian casualties
and the entire Vadamarachchi area came under the control of the Sri Lankan armed forces
once more.

On 1st June 1987, India's High Commissioner in Sri kanka, J.N. Dixit called on Sri
Lanka's Foreign minister Shanhul Hameed and said that "the Government and the people
of India propose to send urgently needed relife" by sea to Jaffna city starting from June 3,
1987. The Sri lanka Government decided to oppose India's plan to send a flotilla of relief
supplies to Jaffna. In spite of the opposition of the Sri Lanka government, a flotilla of 19
boats carrying food and medicine approached Sri Lankan terriotorial waters on 3rd June
1987 at 6.00 p.m. But the Sri Lanka Surveillance Command ship "Edithara" stopped the
flotilla and advised the captain of the Indian ship to go back. After three hours of discus-
sions, the captain of the Indian coast guard vessel "Vikram" acceded to the request and
went back. On the next day (4th June) the Indian government para-dropped 25 tons of
food over the Jaffna peninsula leading to a train of events culminating in the signing of a
Peace Accord between India and Sri lanka on July 29, 1987.

18. Lanka Guardian, Vol 10, No. 4, June 15, 1987, p. 17.
19. The Island, May 30, 1987.
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The Accord signed between India and Sri lanka recognises the need to preserve the
unity, sovereignty and territorial integrity of Sri Lanka as well as the multi-ethnic, multi-
lingual and multi-religious society, where "each community has a distinct cultural and lin-
guistic identity which has to be carefully nurtured.” "It aiso recognises that the Northern
and Eastern Provinces have been areas of historic habitation of Sri Lankan Tamil speaking
people, who have at all times lived together in this territory with other ethnic groups."#
Further, the Accord had the following stipulations (i) A cessation of hostilities will come into
effect all over island within 48 hours of the singing of this agreement.2? Militant groups will
surrender all their arms; after which the army and other security personal will be "confined
to barracks in camps as on 25th May 19872 (ii) The President will grant a general amnesty
to political and other prisoners held in custody under the Prevention of Terrorism Act and
other emergency laws. (iii) Indian territory will not be used for activities prejudicial to the
unity, integrity and security of Sri Lanka: (iv) The Northern and Eastern Provinces will form
one administrative unit, having one elected Provincial Council. Such a unit will have one
Governor, one Chief Minister and one Board of Ministers. However, there will be a referen-
dum on or before 31st December, 1980 to enable the people of the Eastern Province to
decide whether the Eastern Province should remain linked to the Northern Province or
have a separate Provincial Council; (v) Elections to all Provincial Councils in the island will
be held before 31st Decenber 1987.

The second part of the Accord, namely the Annexure to the Agreement spells out the
above arrangements as well as the role of the Indian Peace Keeping Force to be invited by
the President of Sri Lanka.

The third part of the Accord is the "Exchange of letters" between the Prime Minister
of India and the President of Sri Lanka. These letters, cover matters affecting Indian securuity
concern such as “the employment of foreign military personal” in Sri Lanka, the use of
Trincomalee and other ports and the use of Facilities granted to "foreign broadcasting
organizations" to ensure that they are not used inimically for military and intelligence pur-
poses. Further "the work of restoring and operating the Trincomalee Oil Tank Farm will be
Undertaken as a joint venture between India and Sri Lanka."*

The Role of the Indian peace Keeping force (I.P.K.F.) in Sri Lanka

According to Overall Force Commander of the IPKF Lt. Gen. Depinder Singh the
aims of the IPKF in Sri Lanka were:

(a) Separating the two warring groups, vis. SLAF and LTTE. SLAF to withdraw to pre-
May 1987 positions, that is those positions they had occupied prior to launching
Operation Liberation. Ceasefire within 24 hours of singning of Accord and surrender
of weapons by militants within the next 72 hours.

20. "Indo - Sri Lanka Agreement to Establish peace Normalcy in Sri Lanka signed between the Prime Minister of India
and the President of Sri Lanka (July 29, 1987), P. 1.

21. lbid ., P. 1.
22. lbid ., P. 3.
23. Ibid ., P. 3.
24. bid ., P.9.
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(b)  Formation of an Interim Administrative Council to administer the Interim Council within
3 months.

(c)  Referendum by the end of 1988 to decide whether the Eastern Province would like to
merge with the Northern Province.

(d)  Devolution of more power to the Administrative Council by the Sri Lankan Govern-
ment,

(e) Take-over of weapons and ammunitions being handed over by LTTE and other Tamil
militant groups.

(f)  Ensuring dismantling of all SLAF camps established after May 1987.

(g) Helping the local population to return to their homes so that they could live in peace.
Due to development in Jaffna, the IIPKF received direct instructions from the Chief of
the Army Staff General Sunderji who was in Colombo to use force against the LTTE.

The IPKF carried out some demonstration raids on the 9th and 10th of October 1987
against camps of which information had been gathered earlier. '

“Simultaneous raids were carried out during the early moming hours of 10th
October in Jaffna Town to destroy the LTTE Printing Press and render ineffec-
tive their radio stations and TV transmission facilities."

Thereafter efforts were made to capture Jaffna Town.

The IPKF clearly under-estimated the capacity of the Tigers. The Indian Army fought
with poor intelligence on the LTTE's manpower, firepower and motivation. As a result the
casualties on the Indian side were high. According to Depinder Singh casualties during the
period 11th October to 30th November 1987 were as follows:

(o) IPKF
(i)  Killed: 17 officers, 26 JCOS and 276 OR.
(i) Wounded: 53 officers, 67 JCOS and 919 OR.

The Sunday Times reported that "over 350 killed and 1,00 wounded which at 7 per-
cent of the men who fought, is almost twice as high as the rate in war against Pakistan.
Particularly the ratio of officers to the men of other ranks killed in Sri Lanka was an all time
high for the indian Army."

The IPKF Faced many problems while fighting the LTTE: -
(@) Gross deficiencies of numbers in the manpower of units.
(b) It was extremely difficult for the soldier to develop the correct mental attitude.
(c)  The full range weapons could never be deployed.
) The use by LTTE of human shields.

"The LTTE are urban guerillas a completely new phenomenon for the indian Army
which had no experience in this field."
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(e) Financial and moral support extended by the Government of Tamil Nadu, and

(f)  The fighting command which included the solidiery, had the feeling that the Govern-
ment of India was not certain as to what it wanted the IPKF to achieve.

The main hurdles that the IPKF faced were:

(i)  When the battle broke out, there were only one brigade in the whole of the Jaffna
peninsula..... and each battalion available had only 50 percent strength..... Secondly
the LTTE's use of civilians as human shields was a constraint. Thirty, to avoid dam-
age to civilian life and property we did not employ our full range of heavy weaponry.

(i)  Urban guerilla warfare is a comparatively new phenomenon for the Indian Army.

When the Tigers withdrew into the Wanni, the IPKF had been fighting a long and
protracted battle against the LTTE. The IPKF while fighting the LTTE was the virtual master
of eight districts in two Provinces.

Conclusion

From the examination of the role of India in the ethnic conflict of Sri Lanka it is clear
that India's intervention in Sri Lanka had several phases. At the beginning india Under the
premiership of Indira Gandhi had extended her support to the Tamil militant groups which
led to Sri Lanka's leaders to suspect that India was bent on subversion or the destabilisation
of Sri Lanka. But soon it became clear that India was not in favour of the creation of a
separate state in the North and East of Sri Lanka. G. Parthasarathy's attempt to bring the
Tamil leaders and the Government of Sri Lanka to the negotiating table proved this. This
trend became clearer under Rajiv Gandhi. Under Rajiv Gandhi, India really attempted to
play the role of mediator. He arranged talks between the representatives of the Tamil groups
and the government of Sri Lanka at Thimpu. When it failed, he continued his efforts and
sent a delegation led by Chidambaram to negotiate with the Sri Lankan leaders which
culminated in the signing of Indo-Lanka Accord in July 1987. Thus it is clear that India
Intervened in Sri Lanka as a third Party mediator to find a peaceful solution to the ethnic
conflict. Even on sending the Indian Peace Keeping Force (IPKF) to Sri Lanka should be
viewed in this context.

The answers to the questions posed in part 1 of this paper are as follows:

India intervened in Sri Lanka's ethnic crisis for several reasons. First, there were
pressures from the Tamil Nadu State of India to intervene in Sri Lanka to help fellow Tamils.
Secondly, India under Indira Gandhi wanted to make use of the opportunity to change Sri
Lanka's Pro-Western foreign policy to its advantage. Thirdly, India felt that a solution to the
conflict was linked to its security, because she did not like any other power getting involved
in Sri Lanka and most importantly India felt that its security would be affected if the conflict
were to be prolonged. Finally, India wanted to maintain its position as the preeminent
power in the region. All these factors made India intervene in Sri Lanka as a third party
mediator.
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CULTURAL RIGHTS IN
INTERNATIONAL LAW

Mr. V.T.Thamilmaran

Seniour Lecturer (Law Faculty)

Introduction

For a student of law what is introduced as international law is, in fact, an international legal
system within which a network of different legal subjects effectively operate in the international arena.
Definition of international law is not free from multifaceted interpretations and ambiguity. Different
theories are available to explain the nature of international law and its functions in the international
arena. Originally, it was understood as a system that regulates the activities of the members of the
international community, i. e., the states. However, later developments warrant expanding the scope of
this legal system inevitable. '

Due to the peculiar and inherent nature of the international legal system, international law has its
own and natural growth and more and more branches appear in course of time. In other words,
updating is a constant and in built mechanism within the system. In this context, cultural rights have
been introduced or incorporated through the international human rights law with the foundation of the
United Nations in 1945. The Human Rights Law discourse began with the adoption of the Universal
Declaration of Human Rights by the General Assembly of the UN in December 1948.” Since then
Internalising these rights has been the function of various UN bodies committed to the promotion and
protection of human rights. Cultural rights have been identified as a set of rights within this domain
and they warrant immediate protection from destruction aimed at them and created by forces both
operating within the territorial State and outside as well.

1. For the full text see Brownlie, I., Basic Documents on International Law, Oxford, 1963.

2, For the full text see Human Rights: A Compilation of International Instruments of the United Nations,
New York, 1994.
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In this paper an attempt is made to introduce the nature of international law, albeit briefly, in the
modern context. It will be followed by an analysis of the concept of cultural rights from sociological
and anthropological point of views. It is also intended to describe the process through which cultural
rights have been brought into the legal regime of human rights. In this regard a detail discussion on
various instruments of the UN and other international institutions will be undertaken.

Finally, the paper examines the process of globalisation and the challenges it created to the
system of international legal order, vis-a-vis, the impact on cultural rights as well. In this regard an
attempt is made to trace and discuss the position taken by developing nations to face the challenges
posed by the forces of globalisation. While identifying the forces, a cautious examination is also made
as to the relevance of protection of the rights of minorities and the effects of globalisation on their
rights.

Attempt will be made to see whether any possible mechanism could be formulated to strengthen
the avenues of protecting and promoting cultural rights in the global era while remaining within the
legal regime of international human rights law.

What is International Law?

Today international law refers to those rules and norms that regulate the activities of states.
Later on, its ambit has been expanded to accommodate other entities such as, international institutions
and individuals. This has been attributed to the ‘youthfulness’ of the international legal system. At the
same time it also recognises the fact that new actors may be required to participate in the international
arena.

The tradltlonal view of international law described that states were the only subjects of interna-
tional law. But this exclusiveness as subjects of international law is no longer valid since the new
actors started to play their expected role in international relations. It has been made clear today that,
although states are considered as primary subjects of international law, they can’t block other entities
too attaining international legal personality. In addition, the conventional inter-state relationship that
was earlier restricted to diplomatic relations and conduct of war has been radically expanded to hith-
erto unimagined areas such as, responsibility for polluting the environment and a number of human
rights violations.

Thus, international law has expanded both in terms of its subjects and contents. All the major
problems confronting the international community have been tackled by collective endurance of states.
The community has also learnt the lesson that collective action is always preferable to individual action
on the part of any single state. This has led to a proliferation in the number of international organisations
in the years beginning with 1945.

The modern technology has been another turning point by bringing states and their populations
into closer and more frequent contact with each other. It has necessitated the regulation of such
contact as well. Hence, the traditional definition of international law, namely a body of rules governing
the relations of independent states in times of war and pcace4 as propounded by Grotius becomes too

3. Shaw, M.N,, International Law, Cambridge,1997

4. See Mc Nair, “The Practitioners’ Contribution to International Law”, Indian Journal of International Law,
Vol. TII (1963) 271, at pp. 22-73.
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rigid and outmoded. A definition of international law, today, must accommodate the developments
which the international legal system has witnessed in the last century as well as in the dawning of the
new century.

Development of International Law

International law as a system is of recent origin. Modern international law stems from the rise
of the secular sovereign state in Western Europe. As in any community, law was required to regulate
the relations of states with each other. The rules of war and those on diplomatic immunity were
considered as the earliest expression of international law. The sixteenth and seventeenth centuries,
known as the Age of Discovery, necessitated the evolution of rules of governing the acquisition of
territory. It was during the same time that Grotius came out with his masterpiece on the Freedom of
the Sea (Mare Liberum- 1609). The growth of international law can be attributed to the response of
the states’ need to co-exist.

The perimeters of state action are set by international law. Acting within this domain , as
national competence, states enjoy freedom of action. International law continued to expand as interna-
tional intercourse increased and by the nineteenth century had become, geographically at least, a
universal system. It does remain, however, rooted in the European traditions and values and in its
concept and content it still retains its European bias.

The last century has witnessed major changes which have had repercussigns for the interna-
tional legal system The sovereignty of independent state has been challenged; international war has
brought devastation twice; previous colonial territories have attained independence and become states.
It was during the same century greater emphasis on international co-operation was advocated and
thereby states started to work together rather than individually in almost all the activities among the
states and other non-state entities. Matters once considered exclusively within domestic jurisdiction
have now been made susceptible to international regulation. Particularly, the use of force has been
prohibited except in defined circumstances.

Eventually the total number of founding members of the UN was fifteen, today the membership
spans to more than hundred and ninety states. In the 1960s the composition of the organisation shifted
very much in favour of the developing states and their majority in it encouraged them to adopt many
radical resolutions including some on rejecting the monopoly on world affairs. The world club could
no longer remain as an exclusive Western club. The new comers to the club have ideas contrary to
those held by the old ones.

The new members haven’t challenged the existence of international law per se, but they have
been challenging the substantive content of some of these rules. For example, the measure of compen-
sation to be awarded in respect of the expropriation of an alien’s property and the incorporation of
third generation rigkjlts within the field of human rights have been subjected to much contention at the
international forum.,

The European bias of international law had to give in for the pressure from the developing
countries. At least for some time (upto 1989) political ideologies other than that of the capitalist were

5. For further discussion on this see Thamilmaran, V.T., Human Rights in Third World Perspective, Har-Anand
International, New Delhi, 1992,



heard within the international fora. Modern technology also helped to widen the scope of activities to
be regulated by international law.

Thus, the last few years have had witnessed the unparalleled expansion in international law. The
law has to evolve in response to changing international circumstances. Satellites are launched and fall
back to earth causing damage; hence, new international rules are devised imposing responsibility on
the launching states for such damage. Minerals are newly found on the seabed and the need arises for
alaw to govern their harvesting. Similarly, international law concerning human rights has developed in
response to serious violations of human rights and continues to evolve as new violations of human
dignity become apparent.6

International Human Rights Law

There were some attempts to protect human rights as back as in the 19th century. During this
century slave trade was outlawed and the law protecting prisoners of war, the wounded and civilians
in time of armed conflict began to develop. Traditional international legal rules could also be invoked,
prior to the development of the law of human rights, when a state caused injury to foreigners within its
territory. These legal rules were referred to as the law of state responsibility.

After World War I, conventions protecting the rights of workers were adopted by the Interna-
tional Labour Organisation. However, it was only after World War II that the concept became widely
accepted that international law could govern how a state acted within its own borders.

The initial urge for the development of international protection of human rights came from the
knowledge of the atrocities committed by the Nazis in Germany and the failure of German law to
prevent and punish them. Many of the inhumane actions against vulnerable groups in Germany were
carried out in accordance with German law, or in any event, not punished under that law. International
law was not then invoked to condemn these violations of human rights since this law was concerned,
with some exceptions, almost exclusively with relations between states and not with what a state did
to the individuals within its borders.

The international community learnt from the aggressive actions of the Nazi regime that there is
a frequent link between violations of human rights and breaches of peace. In the post World War II era
the maintenance of peace became a primary function of the newly created United Nations. During the
same period the development of an international law protecting human rights when national law failed
to do so became an important activity of the new international body.

Because of the Nazi experience, one of the early aspects of the development was the adoption
of a treaty on genocide in 1948. In later years, many other treaties on human rights were adopted by
the United Nations and regional organisations. Gradually, the international community has been at-
tempting through international law to define the content of the term ‘human rights’ and to provide
mechanisms for promoting and protecting those rights.

6. Virginia A. Leary and Suria Wickremasinghe, An Introductory Guide to Human Rights Law and Humanita-
‘rian Law, Nadesan Centre, Colombo, 1993.

Supra note. 1.
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According to this development, international law has changed from a law governing solely the
inter-action states to one, as referred to earlier, involving co-operation among states for resolution of
common problems and a law with a humanitarian content.

Today a state that does not protect the rights of its citizens is violating international law. The
issue of how a state treats its own citizens is no longer solely an internal matter, a matter of ‘interna-
tional concern.” No doubt, that this development represents a revolution in international law. The UN
has played a vital role in bringing about this revolution and remains as a key force in the continuing
development of international human rights law.

The UN and Human Rights Law

A great breakthrough for the draftsmen of the UN Charter was the emphasis on certain human
rights provisions as the foundation for a war free international community. The People of the United
Nations reaffirm their faith in the Preamble to the Charter that faith in fundamental rights and, in the
dignity and worth of the human person, in the equal rights of men and women

Article 1(3) of the UN Charter states that one of the purposes of the UN is “promoting and
encouraging respect for human rights and for fundamental freedoms for all without distinction as to
race, caste, sex, language or religion.” A number of other Articles also refer to obligation of members
regarding human rights. Art. 55 and 56 of the Charter provide as follows:

Article 55

With a view to the creation of conditions of stability and well being which are necessary for
peaceful and friendly relations among nations based on respect for the principle of equal rights and
self-determination of peoples, the United Nations shall promote:

(@)  higher standards of living, full employment, and conditions of economic and social progress
and development;

(b) solutions to international economic, social, health and related problems; and international
cultural and educational co-operation; and

(c¢) universal respect for, and observance of, human rights and fundamental freedoms for all
without distinction as to race, sex, language or religion.

Article 56

All Members pledge themselves to take joint and separate action in co-operation with the
Organisation for the achievement of the purposes set forth in Article 55.

In Advisorngpinion on The Legal Consequences of the Continued Presence of South
Africa in Namibia , the International Court of Justice made it clear that the legal effect of Article 55
and 56 of the UN Charter is that they bind member states to observe and respect human rights. Today,

8. International Court of Justice Reports, 1971, at p. 16.
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the protection of human rights is considered asan obligation erga omnes, that is an obligation towards
all members of the international commumty

The development of human rights law has not been easy since it runs up against one of the most
cherished principles of states: the concept of national sovereignty. It has been necessary to define the
law, to carefully work out methods of promoting and protecting rights at the international levels.

Although the UN Charter speaks of the obligation of states to promote and protect human rights
it doesn’t spell out what specific rights were included under the term ‘human rights’. It led to the
Human Rights Commission of the UN to adopt a Declaration as an extensive listing of human rights.
As a comprehensive proclamation on human rights the General Assembly of the UN on December 10,
1948 adopted the Universal Declaration of Human Rights hereinafter referred to as UDHR)

Although the UDHR was not a binding document then, it declared the basic premise on which
human rights are based: “the inherent dignity of the human person”. In course of time it has become
the yardstick by which the actions of members of the UN have to be judged. Its normative status has
changed dramatically. Today few international lawyers would deny that the UDHR has evolved into an
instrument that creates legal obligations under international law.

According to Article 27 of the UDHR, ‘every one has the right freely to participate in the
cultural life of the community, to enjoy the arts and to share in scientific advancement and its ben-
efits’. It further declares that ‘every one has the right to the protection of the moral and material
interests resulting from any scientific, literary or artistic production of which he is the author’.

In 1966, after twenty years of lengthy and sometimes difficult negotiations among the partici-
pating states, the International Covenant on Economic, Social and Cultural Rights (hereinafter referred
to as ICESCR) and the International Covenant on Civil and Political Rights (hereinafter referred to as
ICCPR) were adopted by the UN. These two treaties came into force only in 1976 after obtaining
required number of ratification. As of October 2000, the ICESCR has been ratified by 143 states while
the ICCPR has been ratifies by 147 partles " In addition to this the 1966 Optional Protocol to the
ICCPR has been, as of October 2000, ratified by 97 states. The two Covenants have separate enforce-
ment mechanisms. The Covenants are the core of international human rights law.

Furthermore, there are a number of human rights treaties, which concern specific human
rights, added to the domain of international human rights law. These treaties deal with such as prohi-
bition of genocide, torture, the rights of children, migrant workers, discrimination in employment and
education, forced labour, refugees, and discrimination on the ground of race and sex.  The net result
of this development is that human rights are an established part of international law with an institutional
structure, including substantive definition of human rights and mechanisms to enforce these rights.

9. Rosalyn Higgins, “Derogations under Human Rights Treaties”, 48 British Year Book of International Law
(1976-77), p.281

10 . Supra note.6 .
11. Martin Dixon MA., Textbook on International Law, Blackstone Press Limited, London, 2000, at pp. 331-35

12. For a Detailed discussion on this see Meron, T. (ed.), Human Rights in International Law: Legal and Policy
Issues, Oxford, 1986.

13.  SeeFrank Newman and David Weissbrodt, International Human Rights: Law, Policy and Process, Anderson Publishing Co., Cincinnati,
USA, 1995
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Thereby the universal application of human rights succeeds to override any other concerns that could
have been expressed by some states based on either real or perceived differences.

Cultural Rights as Human Rights

The proclamation of the universality of human rights understandably met resistance from rep-
resentatives of different cultures and ideologies. The ratification process of international human rights
instruments has been greatly hampered by these real or perceived differences. What is interesting is
these differences have not only led to the reluctance to ratifying the ICCPR but also the ICESCR. For
example, certain rights which aim at ensuring equality between men and women, including equal
access to education, equal pay for equal work, and above all equality in inheritance laws which se-
verely affect the right to property. )

The notion of cultural rights is a more complex one. Under Article 27 of the UDHR and Article
15 of the ICESCR the following elements are attributed to cultural rights:

—-  the right to take part in cultural life
—-  theright to enjoy the benefits of scientific progress and its applications

the right to benefit from the protection of the moral and material interests resulting from
any scientific, literary or artistic production of which the beneficiary is the owner, and

—-  the freedom indispensable for scientific research a creative activity

However, the recent gate practice suggest that cultural right is closely linked to the right to
education (Article 26 of the UDHR: Articles 13 and 14 of the ICESC; Articles 28 and 29 of the
Convention on the Rights of the Child (hereinafter referred to as the CRCQ). It is also an essential
element in economic and social rights. Education should also be a tool for creative participation in
society, in the overall cultural evolution and in the development of respect for human rights and a
world order based on law as envisaged in the Charter of the UN,

One of the most important aspects of cultural rights is the right to preserve the cultural identity
of minority groups (Article 27 of the ICCPR) which has implications for civil and political rights as
well as economic and social rights. According to this Article, protection of the right to enjoy their
(minorities) own culture, profess and practise their own religion, use their own language, in commu-
nity with the other members of their group is recognised as one of the civil and political rights. This
right was reaffirmed in the 1992 UN Declaration on the Rights of Persons Belonging to National or
Ethnic, Religious and Linguistic Minorities.” Article 4 of this Declaration calls upon states to take
measures enabling persons belonging to minorities to develop their own culture.

But, it is understood that without guaranteeing certain other rights, the enjoyment of cultural
right is impossible. For example, freedom of expression, freedom of religion and belief, freedom of
association as well as the right to education are necessary to enjoy the cultural rights and these rights
have been listed in different ways in the Covenants creating deferent nature of obligations on the part

14. Abdullahi Ahmed An-Na’'m, Toward an Islamic Reformation: Civil Liberties, Human Rights and Interna-
tional Law, New York,1990.

15. General Assembly Resolution 47/135 of December 18, 1992
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of the states parties. The scope of the apghcanon of cultural rights has been further broadened by a
good number of UNESCO Conventions.

Cultural rights can also be considered of having another dimension and violation of which could
be treated as a crime against humanity. The Convention on the Prevention and the Punishment of the
Crime of Genocide (Genocide Convention) declares that the commission of certain acts ‘with intent to
destroy, in whole or in part, a national, ethnical, racial or religious group such, is outlawed as crime
under international law (Article 2). Buergenthal rightly argues that by outlawing the destruction of
national, ethnic, racial and religious groups the Genocide Convention formally recognises the right of
these groups to exist as groups, which surely must be considered the most fundamental of all cultural
rights.

Further, Article 13 (¢ ) of the Convention on Elimination of All Forms of Discrimination Against
Women{(CEDAW), Article 31 of the Convention on the Rights of the Child (CRC), and Article 5 (e) (vi)
of the International Conventlon on the Elimination of All Forms of Racial Discrimination (CERD) are
also important in this context.

From another perspective, arrangements for the protection of cultural rights made by the .
regional human rights instruments also warrant some degree of attention. Article 17 of the African
Charter of Human and Peoples Rights, and Article 26 of the American Convention on Human Rights
declares that cultural rights of the people must be protected as part of human rights protection.

At a different level, Article 14 of the Algiers Declaration of Peoples'g refers to the right of a
people to its own artistic, historical, and cultural wealth. This Declaration further, deals with the right
to respect of cultural identity (Article2), the right of a people not to have an alien culture imposed on
them (Article 15), the right of minority people to respect of identity, traditions, language, and cultural
heritage.

Under international law, states have three tyre — obligations. They have to respect, protect and
fulfil the rights as undertaken. According to Article 2 of the ICESCR, the state parties are obliged to
take steps to the maximum of their available resources, with a view to achieving progressively the full
realisation of the cultural rights contained in Article 15 of the Covenant, by all appropriate means,
including particularly the adoption of legislative measures. Under Article 15(2) of the ICESCR, such
steps shall include those necessary for the conservation, the development and the diffusion of science
and culture.

In this regard, states have to provide protection against third parties for the individual and
groups who assert whatever cultural identity they want to express, or who participate in cultural
activities which for some reason or another are objected to by other members of society. At a different
plane, the states shall assist and fulfil conditions under which the right to participate can be enjoyed.

16. For a comprehensive survey of UNESCO’s activity in the field of cultural rights, see UNESCO Doc.144 EX/15
(1994).

17. Buergenthal, T, International Human Rights in a Nutshell, West Publishing Co., 988, at p.49.
18. Foe detail provisions see supra note 1.

19. The Algiers Declaration on the Rights of People was adopted by a non-governmental meeting in 1976. For its
legal status etc. see Brownlie, 1., “The Rights of People in Modern International Law”, in Crawford, J.(ed.), The
Rights of Peoples, Oxford, 1988, at pp.92-106.
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It is interesting to note that the UN Committee on Economic, Social and Cultural Rights, in the guide-
lines for reporting under Article 15, request information on - - - the establishment institutional
infrastructure for the implementation of policies to promote popular participation in culture, - - - steps
with regard to the mass media and communications media in promotziglg participation in cultural life,
and the preservation and presentation of mankind’s cultural heritage.

Individual and groups are also entitled to enjoy the benefits of scientific progress and its appli-
cations. Scientific progress includes not only natural and biological sciences, but also progress in the
social sciences and the humanities. States are obliged to protect the rights of individuals and groups to
enjoy the benefits from such progress.

Under Article 15(4) of the ICESCR, the state parties recognise the benefits to be derived from
the encouragement and development of international contacts and co-operation in the scientific and
cultural fields.” The contacts and co-operation are mainly the responsibility of the Geneva based
World Intellectual Property Organisation (WIPO) and the UNESCO. The origin of WIPO can be
traced back to the 1883 Paris Union and 1886 Bern Union. However, the role of these two international
institutions is subjected to much criticism as unbalanced, particularly, in the area of settlement of
disputes over property rights.

An analytical reading of the provisions of the above instruments will show that there appear to
be various conceptions of culture which are not always clearly spelled out. As such, it is imperative to
analyse the various dimensions of the cultural rights. It would be one to understand the nature of the
threat that globalisation could pose and the consequent disturbance to the world legal order.

Conceptual Dimensions of Culture

It is generally believed that culture has to be identified with the accumulated material heritage
of mankind as a whole or of particular human groups, including monuments and artifacts. One can
safely conclude that it means the right to culture would mean the equal right of individuals to have
access to this accumulated cultural capital of the humankind. From this view it is logical to argue that
individuals have the right to cultural development. Hence, it is also argued that cultural development is
parallel to other forms of development, such as, economic, political or social development.

This line of argument can be extended to say that if economic development means, rising gross
national product (GNP), then cultural development means “more culture” and better access to the
culture by more categories of people. In this context, concern expressed by certain sections of the
people on the impact of globalisation on culture is quite justifiable. However, the sagacity of assuming
that there exists a consensus on ‘what cultural development is’ really about is highly questionable. The
inevitable result of this assumption is that the distinction between the ‘general culture’ and one’s own
culture would be irreversibly eroded.

According to another widely held view, culture is not considered as an accumulated or existing
‘capital’. It is considered as the process of artistic and scientific creation. It implies that in every
society there are certain individuals who create culture. On this premise, the right to culture means

20. UN doc. E/1991/23.
21. See supra note 16
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the right of individuals to their oeuvres with no restriction, and the right of all persons to enjoy free
access to these creations.

However, Eric Hobsbawm and Benedict Anderson argue that culture is nothing but the sum
total of the material and spiritual activities and products of a given social group which distinguishes
it from other similar groups.  They place much contention on the discipline of anthropology. They
attribute a characteristic feature to the notion of culture in that it has a coherent and self-contained
system of values and symbols. As such, it can’t remain static one. Although it is historically rooted,
it changes over time and it is a universal phenomenon. Accordingly, it is much more authentic to argue
that cultural rights in their collective sense are culture- specific. Furthermore, it is reiterated that every
cultural group has the right to maintain and develop its own specific culture. This is now referred to as
the right to cultural identity.

Cultural Relativism and Universalism

As referred to earlier, if we relate culture with certain values then the inevitable result would be
cultural relativism. It means human rights too must be understood in the context of relativity of values.
It goes against the human rights thinking in the world today i.e., the universality of human rights. The
issue cultural relativism was recognised by the American Anthropological Association as early as
1947, when the UN Commission on Human Rights was drafting the UDHR. The Association argued
that the UDHR should not be conceived only in terms of the prevalent Western values. Its view was
that an individual realises his personality through his culture, hence respect of individual differences
entails a respect for cultural differences. Thus, standards and values are relative to the culture from
which they derive so that any attempt to formulate postulates that grow out of the beliefs or moral
codes of one culture must to that extent, detract from the applicability of any declaration of human
rights umversally ’ This ideological difference is reflected in the African Charter of Human and Peoples
Rights (Article 17 and 29).

However, another dimension of this issue is that most of the state parties to the international
human rights instruments are themselves mosaics of different cultures. This plural nature poses fur-
ther threat to the application of human rights and cultural development. Here, the dominant culture
within that plural society would become the national culture that needs to be developed. Hence the
cultural identity of the other groups within the state would be denied through state policies of promot-
ing the national culture. In this context one must draw attention to Article 27 of the ICCPR. As Walker
Connor has rightly suggested, this process would lead to ‘nation - destroying’ rather than nation -
bulldmg

Cultural Rights and Globalisation

“The process of globalisation has created distinct challenges to the system of world order. The
existing world order has the state, with definite territorial borders, as its basic unit. Globalisation and
technology have, it has been argued, created spaces outside the territorial state which remain uncon-

22. Eric Hobsbawm and Turner (eds.), The Invention of Tradition, 1985. See also Benedict Anderson, Imagined
Communities: Reflections on the Origin and Spread of Nationalism, 1983, at pp. 11-16.

23. Donnelly, J., Universal Human Rights in Theory and Practice, 1989, pp.109=24
24. Walker Connor, “Nation Building or Nation Destroying?”, in World Politics, Vol.24 (1972), No. .3.
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trolled”.” On the one hand a state is under the obligation to promote and protect the culture (may be
different cultures) of its nationals. On the other hand , with globalisation it can’t resist the spread of
new ideas and creations coming into the territory, sometimes even without its knowledge. The global
communications system is such powerful in that none other than the former Secgﬁetary General of the
UN referred to CNN as the sixteenth member of the Security Council of the UN." But for a person in
a developing country, it would have been much better if the former SG had referred CNN as the sixth
member of the Security Council.

Thus, globalisation has brought new actors onto the international scene. Sornarajah has ob-
served that the power of these new actors, like multinationals companies and banks on the legitimate
side of international business and transnationally organised criminal syndicates on the illegitimate sic217e
of international business may unleash havoc on the cultural rights of the people of their rival states.
The general fear is that the powers of the chief executives of some of these transnational companies
and the leaders of the organised criminal syndicates wield greater control over international activities
than the prime minister of many states.

The imminent danger of the situation is that these actors are comfortably positioned to decide
what culture to be developed and when and where it is developed. In other words, they could
undertake the task of developing the culture that has been the exclusive responsibility of the states
under international law. The situation is not so difficult to imagine.

Then comes the influence of the modern technology in the globalised world. Earlier, the states
controlled the flow of information and thus shape the policies of governance according to their whims
and fancies. Today, it’s the turn of the multinationals, through modern technology, control the flow of
information. In many developing c02191ntries, the control of communication facilities is in the hands of
the few who are based in the West.

One particular impact of the globalised communication industry is on the protection of cultural
rights of the minorities. Some cultures are brought by being recorded and transmitted on the interna-
tional communication network, albeit usually from the perspective of the developed world. If the state
is not very much interested in protecting the cultures of the minorities, even without any adverse
actions on the part of the state these cultures in course of time would be faded away permanently from
practice. It will lead to silencing the diverse voices of women, indigenous groups, refugees, and ethnic
minorities. In contrast, a type of homogenised , universal, Westernised (Americanised) culture may
develop. ' '

Under the above circumstances, the developing countries are really upset fearing of cultural
imperialism. Above anything else, threats to cultural diversities are considered as neo-colonialism.
When talking of human rights Eleanor Roosevelt pointed out:

25. Sornarajah,M., “Globalisation and Crimes: The Challenges to Jurisdictional Principles”, in Singapore Journal
~ of Legal Studies, 1999, pp.409-31.

26. David Rieff, “The Humanitarian Trap:, in 12 World Policy Journal (1996), at p.7
27. supra note 25.

28. Williams, P., “Transnational Criminal Organisations : Stratagic Alliances” in Roberts, B. (ed.), Order and
Disorder After the Cold War (1995).

29. See for details Cees J. Hamelink, The Politics of World Communication: A Human Rights Perspective
(1994). ‘
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Where after all, do universal human rights begin? In small places, close to home — so
close and so small that they cannot be seen on any map of the world. Yet they are the
world of individual person: the neighbourhood he lives in; the school or college he
attends; the factory, farms or office where he works. Such are the places where every
man, woman, or child seeks equal justice, equal opportunity, equal dignity without dis-
crimination. Unless these rights have meaning there, they have little meaning anywhere. ?

‘Summary and Conclusion

Cultural rights have found place in the law book through international law. Since international
law is nothing but state practice, the number of human rights treaties appearing in the international
plane during the post World War II era would testify the development of international law and the
direction in which it proceeds. The UN and other regional human rights instruments assisted by
institutions like TLO and UNESCO have developed a particular legal regime within which cultural
rights have found a permanent protection mechanism.

Globalisation poses a serious threat to the protection system. Both from the point of view of
states as well as that of minorities the threat is very harmful. On the one hand, globalisation suppresses
the sovereign power of weak- states. On the other hand, within states, it could destabilise the very
existence of minorities by denying the preservation of their cultural rights. It is also possible to argue
that through globalisation minorities would get better choice in terms of accessing to various cultures
akin to their own.

There are a number of ways for cultural rights to be asserted within the globalised world. This
includes advocating for the inclusion of cultural rights in international treaties such as the Multilateral
Agreement on Investment (MAI), and the WTO. It can also be emphasised that human rights be
considered in the making of foreign policy and in the IMF’s policy of ‘good governance’. Demands
can be put forward by concerned states that the activities of transnational corporations are consistent
with cultural rights as guaranteed by international human rights law. Thus, it is vital that those who
seek to protect cultural rights, particularly through the international legal system, are aware of the
opportunities and dangers of globalisation for the protection of cultural rights.

30. Quoted by Celina Romany, “State Responsibility Goes Private: A Feminist Critique of the Public/Private
Distinction in International Human Rights Law”, in Rebecca Cook (ed.), Human Rights of Women: National
and International Perspectives, 1994.
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