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Why we condemn the Prevention of
Terrorism Act.

The Ceylon Federaiion of Labour views the surreptitiously
drafted and hastily enacted Preyention 6f Terrorism {(Temsorary
Provisions) Act, No: 48 of 1978, as.thé latest and the most viciqus
attempt of the J. R. Juyawardene Government to mazale all protest of
the working class both at a workplace and national level, It has'come
at a time when the 1. M. F., and World Bank “dictaled polficy of the
Government has resulied in the people’of'this colntry béing denied the
reguldr ration of rice, wheat flour;"%upar and milk proddces which
they were issued at a fiXed price. The hundted pbr cent devaluation
of the rupee has~ caused 4 sky-rocketting of 4l pricés inchuding the
prices of medicines, school books, ‘ciothing and 6d and all other
consupier articles, This has meant 8 sustamed aitack on the .iving
standards of the people. The Goverament has imposed a wage-freeze,
and what little has been given as compsepsation is a mere morsel in the
gaping jaws of inflation. _ ' g et

The Government’s cleclion promiss of making consumer go‘o&s
freely and pleatifully available has been kept in that this country has
become 2 dumping ground for goods from the west, dapan, Taiwan,
Horgkong and Singapore. Employmsat creation has been minimal
and state corporations have been turned into dumping grounds for the
unemployed, Middle-East jobs rzanging [rom nannies. ts mechanics
are the only jobs that are spokea ol. Development projecis bave
turned into haveas for racketeers both local and foreign. Despite the
evanescent cuphoria in their circles wise men in the govérnment know
that the tims bomb is ticking.

It is no surprise that the World Bank finds this counity ths ome
ipot in the Third Worid that has taken to its 1ecipes without overt
protest, Ths reason for this deceptive calm is to be had in the several
steps the J. R, Jayawardene Government has taken to muzzle pratest
and root out opposition,
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1. Within the first few weeks of governmental power the J. R,
Jayawardene Government unleashed its fascistic type bands
on all work-place level trade union activist It used State
power to ruthlessly suppress trade union and working class.
protest, It effected a virtual ban on strikes by treating strikes
as a vacation of employment. It used police powers to
disallow meetings and demonstrations, and it commenced
arresting and detaining in custody trade unionists engaged in
legitiznate activity. The interim report of the 1.1, O’s
Freedom of Association Committee commented on the
Government’s lack of frankness when it was called upon to
answer charges mads on these maiters to the L L. O. by this
Federation.

3. The Government using its majerity in the National State
Assembly amended and then replaced the Constitution of the
country and established a hybrid Presideantial system of
government under which the executive, in its coercionary
functions, has been totally removed from exposure to the
National State Assembly.

Despite these strengthening positions the Government has establi-
shed for itself, it was unable to go through with legislation that was
meant to decimate the irade union movement in this country, This
was legislation which the Government was forced to withdraw even -
after it was introduced in the National State Assembiy as a White
Papox,

The Prevention of Terrdrism Aect has been enacted in  this
centext, and especially, in a situation in which the World Bank is
bringing added pressure on the Government to fulfil its pladges to the
Bank by quickly liguidating what remains of the welfare fringe. There
is thus in existenee in this couniry a potential situation of protest
which is the outcocme of the Governmenit®s egonomic policies and
performance, Given this situation the Government sought provocation
in the activities of the extremist separatist organization functioning
principally in the Jaffna Peninsula, and known as the Liberation Tigers
of Tamil Eelam., The Government had already in 1978 enacted
legislation for countering the activities of this organization, This was
the Proscribing of Liberation Tigers of Tamil Eelam and Other Similar
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‘Organizations Law, No. 16 of 1978. Further legislation was enacted
about the same ‘ime - Criminal Procedure (Special Provisions) Law,
No. 15 of 1978 - designed to amend criminal procedure in matters of
custody and bail.

Early in July a state of emergency was declared in Jaffna under
the provisions of the Public Security Ordinance. It was reasonable to
think at the time that the Government did so both to appease Sinhala
opinion after the killing of a Police Inspector (Inspector Guruswamy)
allegedly by the Tigers Organization, and in anticipation of an
escalation of separatist activity by the Tamil United Liberation Front
(TULF) after it walked out of the Natienal State Assemly in protest
against a redefinition of district boundaries. It is the considered view
of the Ceylon Federation of Labour that the declaration of the state of
emergency under the Public Security Ordinance was sufficient for the
Government to assume, through a mere gazetting of regulations, the
most far reaching powers imaginable to combat any situation of
terrorism or civil commotion.

The only situation of terrorism or civil commoiion that faced the
Government in July 1979, and in the entire period after the 1977
general elections, was what related to the communal situation. It was
thus somewhat puzzling when the daily press reported on the 4th of
July 1979 the President, Ms. J. R. Jayawardene’s disclosure to the
‘Government Parliamentary Group onthe 3rd July that the Government
has decided to “‘introduce legislation to combat terrorism and wipe it
out for the betterment of the majority of the people whatever race
they may belong to.”” The initiated certainly had reason to suspect
what was intended. But to the rest J. R. Jayawardene’s was leger de
main. He referred to nothing outside the communal situation. This is
how the Government-controlled Ceylon Daily News of the 4th July
reported him:

¢ T have said before and reiterate now that this Government
will not permit our motherland to be divided. I do not think eny
government in the future will change that position,” he said.

Mr. Jayawardene said the members of parliament of the TULF
group had been treated for two years by the governmient as though
thew were members of the gevernmeit parliamentary party and
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their electorates considered foy cevelopment and sppointments in
a similar manner.

They had not responded to the hand of friéndship that had
been beld out to them, he said. The Leader of the Opposition,
who had been given special privileges by the Govertment had used
higs position to criticise the government and the Sinhala people,
preach the division of the country though he has taken an oath
accepting the unitary constitution; and attempted by himself and
with his colleagues when abroad to poison the minds of foreign
governments and people against the people of this country in order
to prevent foreign aid being given and thus sabotage the country’s
development programs.

*Their speeches and attitudes have encouraged and helped
the terrorists’ movement which has murdered in cold blood a
number of Sinhalese and Tamil public officers and other innocent
citizens 7, the President said.

The President also said that representations had been made to
him by a large number of organizations, religious, political and
social, from all parts of the island and by leaders of religicus
erganizations that the Eclam movement should be banned and the
TULF proscribed, :

“*One and all fear that communal passions will be raised and
are being raised and may end in blood and conflageration
throughout the island.  Tanccent Tamil pzople may be harmed
because of the compaign of the TULE and its supporters*, the
Presidens zaid.

He added; ““Y must take mote of these Tepresentations. It is
with great difficulty that the members of my cabinet, you the
representatives of the people, and I have baen able to preserve law
and order  We intend to do so whatever the provocation we may
have to encounter™. The President appealed to all te show
iolerance and friendehip to the vast number of Tansil peopie living
in their midst who are not parties to the propaganda on the TULR
and the violent activities.
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¢ \We have to follow the way of peace and friendship and 1
am sure that that way alone will lead to the achle\reme it of our
objective,

. Mr. Jayawardene sought the support of the parliamentary
group in the course ofaction they fntend to take and through them
the support of all law abiding cilizens to heip the government
maintain the unity of Sri Lanka and the welfare of its people ir-
rc‘:p:c{ive of religion, rac» ened ot any ofh er {‘oﬁsnderafmn a

What is maost significant here is Lhat when Mr L R. anawardene
for the first time (and the only time too) announced his intention to
introduce legislation to combat tegrorism the only violence he adverted
16 was that connected with communal and racial feclings. In fact there
was no other fear of possible viclence he could put across to the
country ‘and be belicved.

The Prevention of Terrorim Sect proserved very studiedly the
appearance of being directed against the sevesal acts of terrorism the so
called Liberation Tigers are alleged to be engased in, and about which
the overwhelming majority of the psople in this country show no
doubt. These acts which in fact have acenrred are killing and attempted
killing of politicians who are treated by the Tigers as collaborators,
and of public servants who are engaged in the investigation of these
offences, the abduction and kidpnapping of witnesses (and at times even
their murder), robbery of stale banks and other institutions, acts of
mischief such as arson and other kinds of sabetage, and the coilection
and distribution of arms.  All these acts have been spacifically covered
by the Act inits Part I which defines offences. But amongst these
offences is also the prevision w]m_h says that a person who-

by words either spoken or intended to be read or b) signs or
by visible representations or otherwiss causss or intends to
cause commissions of acts of violence or religious, racial or
communal disharmony or feelings of illawill or hostility
between different communities or racial ot religious groups

shall be guifty of an offence under this Aolz. {_Seé. 2 (;_1') h).

In this provision - which may bz referred to as seciion 2 (1) h the
offences are of two categories:



(a) acts of violence.

(b) acts of religious, racial or communal disharmony or
feelings of ill-will or hostility between different commu-
nities or racial or religious groups.

The “facts of violence” stated here are not confined to such acts
-of violence as relate to religious, racial or communal disharmony. Also
it must be remszmbered that the following acts of violence directed
against the President, Judges and officers of a court of law, members
of parliament and local authorities, representatives of foreign govern-
ments, members of Presidential Commissions, members of the armed
forces, the police force and any other force charged with the main-
tenance of law and crder, jurors and witnesses are made specific
offences:

Causing death, kidnapping, abduction, or any other attack or intg
imidation. These provisions are sections 2 (1) (a) (b) (c) of the Act,

Section 2 (1) (d) and (e) make the robbery of the property of the
Government, any department, statutory board, public corporation,
bank, co-operative union or co-operative society, or mischief to the
property of the said bodies specific offences,

From this it should be clear that the “‘acts of violence?’ in section
2 (1) h is intended to cover a different range of acts.

The other features in the offence defined by section 2 (1) h are:

a. For the offence to be complete all that is necessary is the
written or spoken word. No further overt act is
NECEsSary.

b. No act of violence need in fact be committed, for the
mere intention to commit an act of violence is itself the
offence.

To these may be added the provisions of section 8 (a) and (b)
‘which states that any person who:
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a. does any act preparatory to the commission of am
offence; or

b. abets, censpires, attempts, exhorts or incites the comm-~
ission of an offence

shall be guilty of an offence.

The pinch in these provisioms come pot at the stage a map ig

charged in a court of law on any of these charges, even though the
trial is to be held, occording to the provisions of this law, without the
benefit to the accused of certain very salutary provisions in the
Criminal Procedure Code and the Evidence Ordinance. The pinch
comes much earlier at the stage of investigation and detention, for the
Act makes special provisions for the investigation of offences, the
detention of suspects and the further imposition of detention and
restriction orders on any person believed to be, or suspected to be,
connected with any ‘‘unlawful activity”,

‘“Unlawful activity’’, as defined in this Act means any action
taken, or act committed, in connection with the commission of any
offence under this Act, Thus one szes the long reach of this law Even
in the case of the offences described as the open ended ‘“act of violence”?
in section 2 (1) h, there is no need for one in fact to commit act of
violence for him to come within the reach of investigation and deten~
tion. A mers connection with it can, through the definition of
“unlawful activity” bring a man within the range of investigation.
What is still worse, and perhaps the most cynical piece of it all, is that
in the Part Il of the Act, which deals with Investigation of Oiffences,
a police man is allowed, on his mere saspicion that a man is connected
with or concerned in any “‘unlawful activity’?, to-

a. arrest him wilhout a warrant,

b. hold him in his custody for 72 hours (8 days) and there-
after to have him remanded, without the remanding
Magistrate having any discretion in the matter, till the
conclusion of the trial,

c. to take the suspect away from the fiscal, to whose custody
he has been remanded, and to take him to any place for
purposes of intorragation,
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d. to take the suspects finger prints and specimens of hand—
writing without the intervention of a eourt.

All these provisions are compietely cantrary to what has been the law
of this eouniry upto this particular enactment.. Uander the law that
prevailed a person could be arrest=d without a warrant from a magi-
strate only In s limited range of circumstances known as cognizable
offences - Bvery persen so arcested ‘had to be- released lor predaced
before a mazictrate within 24 hours of the arrest. On such production:
the magisteate would commit the arrested: person to remand only it he
15 a suspeet in 1 non hailable ¢ffence :(a very limited range of criminaj
acts ¥ or if heils satisfied ihatiinvsstigations are not complete and thag
the rnm&s«dms f the suspect is npcessary in the interm period. ; The
remnnd ng is o the custodyof the fiscal who jsdistinct from the polices
and once z person is+so Temanded the police can have acciss to the-
suspect only with the permission of the magistrate, and in.any case ithe
pohge arc got parmitted to take him, away from that custody for the
: ,nterlu,,duon Nor are the pollce pf‘rmltted to t‘ik?d uspcct’

tmg«:r prmts -::tc w d;houi the interrvem on oi‘ court. :

3 i i
\These .were all very salutary - ‘and cmhzed psovmcms hased on

respect forthe rule of law. The:Prevention of Terporism Act has not

only thrown these away as $a much lumber but has given sanctity to
what the police can obtain as evidence againsta suspect even by su bijecting

the suspeet to- police violence.  The .law that prevailed forbade

altogsther, a Counrtefrom accepting as. evidence against an accused
a confesno,& ar what amounts tp a confession made by the accused to

a policeman. . The Prevestion of Tervorism Act specifically states thal

any stetement made to a police officer is admissible in evidence

against him whether it be 2 confession or not and nothwithstanding thag

the person was or was not in custedy at the time, or that it was made

during, alter or before an investigation

The function of the confessicn to a policeman is mentioned heie to
reveal the extent to which the police clutch can fasten round a man,in
fact it is so firm that thers iz no rule of law to get him out of it,

This in fact is the most dominant characteristic in a Police State.
What one should realize is that a man ¢an 2o through all these proce-
dures, at eauh stage of which thers is a total denial of his liberties,
wntheut him finally being charged in a court of law, That is the end
to the rule of law,



But the Act does not end here. The President, as Minister, has
reserved to himseif ceriain orher powers in respect of the life and liberty
of a person. Taese powers are follows:

s

Where he has reason to believe or suspect that any porson

is connected with or concerned in any unlawful activity,
ne may erder that such person be detained for a period
not excesding three months in the first instance, in such
place and subject to such conditions as may be determined
by him. Such period may be extended from time to time
for an aggrecated period not exceeding eighteen months.

He may impose cerizin prohibitions or restirctions ca a

person’s movements or activities. This too will be for

periods of three months atatime upto an aggregate period
of eightecen months, He can thus prohibit 2 person from
functicning as an official of a trade union, from offering
himself as 2 candidate at an election io the National Staie
Agsembly or any other political or non-political organization

Thesc orders cannot be called in gquestion in any court of law by way
of writ or otherwiss,

The Executive has other powers too;

i

Mo person can publish agy thing about the investigation of
an offence without the approval in wriling oy thecensoring
authority, hat means that there wiil be a' total blackouy
on news abont the arrest of any person for the simple
reason that any arrest or detention can be made on the

pretext of an invertigation.

Nothing that can be constrired an incitemient fo violence
can be published ( even outside Sri Lanka )} without the
prior wriiten approval of the censoring auihority, lor

an such publications ( which include even a handbill )
be disirshuted without such approval.

any breach of these injunctions can subject a man to those sams earlicr
mentioned methods of investigation and deétertion before he is ever
brought to the dock in a court.
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Sri Lanka has been blessed with @ Courts system that is based on
the rule of law. Any departure from a strict adherence to the gule of
law was kitherto mainly done throvgh special bodies such as the
Criminal Jastiee Commissions. But, said Mr. 7. R Jayawardenc, he
does not wish the law to operate outside the normal Courts—system,
Great cynic that he is he has now changed the methods of the normal
Courts-system te suit his new law. One clear example of this is to he
seen in the treatment meted out to section 24 of the BEvidence Ordinarce.
That section raads:

A confestion made by an accused person is irrelevant in a
criminal proceeding if the making of the confession appears
to the court to have been caused by any inducement, threat,
or promise having reference to the charse asainst the accused
person, proceeding from a person in authority, or proceeding
from ancther persan in the preseace of 2 person in authority
and with his sanction, and which inducement, threat, or
promiss is sufficicnt in the opinidn of the court to give the
accused person grounds, which would appear to him reasons-
ble, for supposing that by making it he would gain any
advantege or avoid any evil of a teinporal nature in refersnce
to the proceedings against him.

This refers not to 2 confession to a police officer because in any case
under the Evidence Osdimance a confession to a police officer, no
matter vades whal circnmstances, is shut out from proceedings m a
court. This zefexs {0 confessions made to persons other than police
officers, and this iz icient evidence of the fact that the law has
always tonded 1o lo ith suspicion at all confessions unless it is quite
clear that the conession bas been freely and voluntarily made. Here
is no reguivement for tha accused to prove that the confession attemp~
ted to be psed against him in his trial was not volantarily or freety
mude. . The couri on its own motion can come to the conclusion that
the confussion doce not appear to it to bave been freely and voluntar.fy
made and for that reason it can consider it jrrelevant and shut it omt.
There are other moral and legal refinements too in this section. Where
it is found by the judge that an inducement has been held out he is
required to decide on the adequacy of that inducement not on the bagis
of ite possible ef fect on the abstract “*normal man? but on the possible
consequences of that mducement on the particulsr man in the dock.
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Section 16 of the Prevention of Terrorism  Act makes this
particular section stand om its head. It first provides for tihe
admissibility in evidenee of statements, whather confessionary ' or
not, made by the accused 1o a police officer, and goes an 10 sfate
that this shall be <o if it is not irrelevant under section 24 of the
Evidence Ordimance. Theeesfter it says that the burdes of prove
ing that such ~tatement is irreievant wnder soction 24 of  the Eyf-
dence Ordinance shel! be on the persen  asseriing it ¢ he
irrelevant, : =5

One sees again the leger de main - the air respectability through
a reference to section 24'cf the Evidence Ordinance, and the quiet
torpedoing of its practicai consequencs by putting the burden of proof
of the fact of irrclevance oz the accused himseif, | And bere comes the
rub, for, if 1t is not apparent to Court that” a man going through this
‘special procedure of In¥estigation as oytlined here is under the im-
fldence of the direst threats.how can that fact be proved? But on
‘this matter, God forbid, Coart cannot and'shall fof ast on what 1s
apparent to it. It has to be proved. 7 ' '

Not only is this sratement sduissible against the accused it jc also
admicsible against a co - accused. This is & monstrous travesty .of
the law as it existed upto this enaciment. This will mean that thé
statement (confessionary or not) which accused A has made to the

police will be admissible against accused B even though accused B
has no opportunity of cross - examining his co - accused in ihe

witness box. The Evidence Ordinance has permitted the sworn testi-
mony of an accomplice o be led against an accused person.  Here
sworn festimony means only one thing and that is that accompiice
gets into the witness boy and is subject lo cross examination. fven
in such cireumstances our Courts are obliged by provision in the
Evidence Ordinance to 2ot on the basis of the legal presumption
that “‘an accomplice is nnworth v of eredit, unless he is corrohorated
ir material particulars®  This means that his evidence ha s o
PAss two tests. Firstly it has to pass the test ofthe witness. bhox
And even if the witness did come off the witness hox unscathed his
evidence had to stand the test of being corroborated in material
particulars by evidence given from the witness box by other
independant witnesses, Sectiom 16 of the Prevention of Terrozism
Act isa complete depariure frem this procedure in that under this
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provision the mere statement to the police cah be put in evidence.

1t affects also a, further vital *provision to which our Ceurts have

always adhered. Thatis the provision in the'Evidence Ordinanc:

which requires that evidence, if to be admissible, must be the

testimony from the witnessbox, and that it chould be the testi-
momy of a person personally aware of the facts he is testifying to.
The only excepiion is the right given to an accused person o give
evidence from the dock without being swora of cross — examined,
We thus have in the Prevention of Terrorism Act the follow--

ing most objectionable features: :
1, The liability of a person to arbitrary arrest and in-
carceration even though there can finally be no charge

on which he could ever be brought to a Court.
The Facility afforded tothe police for fabricating evidence

i3

against persons and for the use of such evidence in a

Conrt of law.

3. The deliberate undermining of the respect of the Courts
for the rule of law which has been part of the traditions
of our Courts.

And these arc also the unmistakeable features of a pelice
siate. This is what the J. R. Jayawardene Government has striv -
ed all thesc months to establish in this country. This flows from
his politics which is complete subservicnce to neo - imperialism,
Well, says Mr. jayawardene, if we are to play the sole of a
second Singapore to  neo-imperialism  we must  also giye our
selyes the political frame-werk cof a Singapore. Lee Kwan Yew
sct up his police state as the total counter-insuIgency move
against Gommunism. Mr. Jayawardenz has done itas the counter
tetorist move against Eslamism. Mr. Jayawardene's real quarry
was mot the Eelam Tiger, which tiger he could have hamdled
equally well solely through Emergeacy Regulations. His teal
quarry was the organised worker wnom Le tried twice before 1o
fame within the last two yesrs but failed. His first aftempt was
im the anti-worker provisions inthe Free Trade Zone #ill - which
provisions he finaily had to withdrow. His gccond  atiempl was
the White Paper on Empioyment which too he bhad to withdraw.
This time he 100k no chance and gave mno time. Hence the secrecy
apd the haste. He took the extra precaution of timing and chose
¢he hour when he could present it to the country as the most
important measure agdinst Libevation Tiger Terrorists. The Liber=
ation Tiger Terrorists was, in fact, only the cover.

29th, August 1979,
‘457, Union Place, Colombo. 2.
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