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NEWS BACKGROUND

Public opinion and the petrol bomb

Mervyn de Silva

he longer the ruling party’s tenure,

the greater the desire for change in
a mature electorate where an impatient
new generation votes at 18. The Sri Lan-
kan electorate met most, if not all, of these
basic requirements in late 1994, But the
rather large percentage gap between the
mid-August parliamentary polls and the
MNovember presidential election can be
explained only in terms of a subjective
faclor — the personality of Chandrika
Kumaratunga.

But this factor cannot outweigh the
objective — mass pressure, of which the
cutting edge isthe generational, explosive
youth expectations and aspirations, Of
this large youth constituency, the most
articulate andimpatientis the student. The
university student seizes the leadership
to make the campus the first arena of
confrontation. The oullock of the campus
elite is neo-JVPist, with a Jatika Chintaya
component, largely because the Eelam
secessionist revalt dominates the current
political debate, while claiming the time
and energy of the Chandrika presidency.
That fact s made obvious by the media,
and the attention it gives to the “War and
Peace" issue.

Consider next the objective-subjective
factor. Chandrika the popularly elected
president, has the charisma.... the chari-
sma of Sirima, her mother, in 1960. But
Sirima Bandaranaike has the experience
and maturity which President Chandrika
lacks. But Mrs. B. is ailing, feeble, and she
is NOT a popularly elected premier. A
working alliance may have provided an
answer of sorts but evidently there is no
such active liaison.

And then we have the media, much
larger and freer than ever before, particu-
larly the print media. (The state-run radio
and Rupavahini cannot meet the challe-
nge). Thisis one of the most highly literate
electoratesinthe world. Sothe print media

have the greater impact. The print media
is specialising in “exposure” — almost at
the key-hole level. Each Sunday, the cre-
dibility of the Peoples Alliance is undermi-
ned.

The state-run media is either unable or
unwilling to take on the critics head-on.
Prof. G.L. Piens, former Vice-Chancsllar,
who put on an impressive “"Cne-Man-
Show”in the first three months of the P.A_,
has quietly retreated from the RUPAVA-
HINI studios.

But the communications media is only
a mirror — not the reality.

COALITION CONFUSION

Many a commentator is templed to
compare the present P.A., with the 1970
United Front led by Mrs. Bandaranaike,
Her allies were the LSSP and the CP,
parties that were olderthan the SLFP, and
led by mature politicians like Dr. N.M.
Perera, Dr. Calvin R de Silva, Mr. Leslie
Goonewardena, Berard Soysa, elc.
(LSSP) and Dr. S.A. Wickremasinghaand
Mr. Pieter Keuneman (CP). Though it had
tocope with the unprecedented challenge
of the VP insurgency, (and of course the
rightwing UNP led by the wily J.R. Jaya-
wardena) the United Front ran a credible
administration for five years — until the
debate, inevitable in a way, on “What
Mext? produced fissures in the alliance
that finally led to a Left- Centre/Right
confrontation, Prime Minister Sirima and
her ideologue-cum-strategist Felix deci-
ded it was time to disengage.

The 1994 Peoples Alliance (PA) is a
different kettle of fish. To start with, few
voters know how many allies are in the
SLFP-led Alliance — 8 is the lowest figure
given in the press, eleven the highest! But
even within the SLFP we hear D.M. Jaya-
ratne, a brave party loyalist with a fine
record of anti-UNPism, speakout loud and

‘clear..... disagreeing or censuring the

policy-makers. From the South, we have
the equally powerful voice of Amarasiri
Dodangoda.

Thetruth is thatthe Kumaratunga gove-
mment as distinct from the Peoples Allia-
nce, in Opposition and on the election frant
{Provincial, Parliament and Presidential in
1994) addressed the masses ina different
language, and another voice. Today, the
FA administration pursues policies which
appear lo be strongly influenced if not
dictated to by the World Bank and the IMF,

The large five-rupee increase in the
price of petrol has created a new climate
of opinion.
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Trouble with the ‘Tigers’

he mass media, paricularly the

exercises in investigative journalism
and Sunday political reportage, has beco-
me a major problem for the Kumaratunga
administration. Even Prof, G.L. Pieris who
“briefed” the volers every night on Rupa-
vahini, supremely self-assured, and
quick-on-the-draw, has found tactical re-
treat the wisest option. He certainly did
not appear on TV to explain and/or justify
the petrol price hike.

The govemment had its say for 2 or 3
months. Now the IMF and the Bank are
having theirs.

The PAcould have taken the conseque-
nces of this unpopular announcement if
only things were moving well on the
War-and-Peace Front since the two are
closely related in PA strategy. The link is
“the Peace Dividend” as Dr. Lal Jaya-
wardena, the former director of the

Helsinki-based WIDER and now top Eco-
nomic Adviser to the President, called it.
A direct appeal to "the Peace Consii-
tuency™ recognised as a growing vote-
bank, would win the elections. It would
then pave the way for a negotiated setile-
ment with the LTTE, which in turn would
release large funds, (estimated at
one-and-half million dollars a day) that
could be diverted to development and
some welfare measures. That was the
“grand strategy”.

However, President Kumaratunga's LE
MONDE interview and her much longer
convarsation with Malini Parthasarthy of
the HINDLU, suggest that Velupillai Pra-
bhakaran, supreme commander of the
Tamil Liberation Tigers is certainly NOT
wiling to accommaodate the President
either on the time-table or on the substa-
ntive issues,

The following ‘quotes’ reflect President
Chandrika's thinking.

@ ‘“Today those pecple from the north
want peace so passionately that even the
most warlike leader cannotturn a deaf ear
to thal desire of the peaple. The request
for peace is very loud and clear...”

@ “Until her govemment had come in,
the LTTE was insisling that it was the only
player.... but now it is only saying that it
is the major player”

@ On apossible Indian demand for Pra-
bhakaran's extradition, if required by the
Indian courts and government in conne-
ction with the GANDHI ASSASINATION
TRIAL, the President said "To extradite
him we have to caftch him... and it is
something that the Indian army could naot
do".

TAMIL CONFERENCE

Jayalalitha turns Tamil meet to advantage

V. R. Mani

he higgest beneficiary of the world

Tamil conferece which ended at Tha-
njavur was chief minister J Jayalalitha.
Despite opposition from almost all the
parties and several Tamil scholars, she
went ahead with the multi-crore jamboree
in an effort to give a further boost to her
image.

But apparently she has come in for
criticism only from urban centres. The
opposition parties have been unable to
mobilise the rural masses against her. Ms
Jayalalitha has also been making deft
moves on the political chessboard and is
always ona up on her opponents,

Whether it is the |AS officer V S Cha-
ndralekha, who refused to toe her line, or.
chief election commissioner T N Seshan
or her rivals in the Congress ar the DMK,
all of them find themselves outsmarted by
her. It was widely expected that the acid
altack two years ago on Ms Chandrale-
kha, whois nowin the Janata Party, would
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become a major political Issue. Butitfailed
to gain ground.

Mr Seshanis heldinawe orevenfeared
by several chiaf ministers, but Ms Jayalali-
tha has made it difiicult for him to visit the
state. Following a massive demonstration
by valunteers of the ruling AIADMK rece-
ntly at Madras airport, Mr Seshan was
forced to spend seven hours in the air
terminal. He subsequently checked into
the Taj hotel which had lo pay the price
for hosting him. Goondas, allegedly enjo-
ying the patronage of the ruling party,
caused considerable damage to the hotel
and to the cars of its patrons.

Ms Jayalalitha has also crossed swords
with govemor M Channa Reddy. On seve-
ral occasions she has attempled to give
him the short shrift. The latest was when
she sent him an invitation for the Tamil
conferance by post.

The Opposition has been crying hoarse

about the “fascist" tendencies of the ruling
party. However, it has not been able to
put her on the defensive with regard to
her various acts of omission and commi-
ssion. The agitations launched byiton one
issue ar the other either fizzled out or
never took off. The reason for this is that
the opposition is hardly able to put up a
united facade which gives rise lo the
feeling that Ms Jayalalitha is invincible.

While the DMK has split with Mr
Gopalasamy quitting the party and for-
ming the Marumalarchi DMK (MDMK), the
CPI-M, an ally of the DMK for about a
decade, has switched its allegiance to the
MDMEK. The Congress has never been
able to have an independent base, since
it had tried to ride piggy-back on the DMK,
orthe AIADMK. And now, the acute rivalry
between the factions led by Mr G K Moo-
panar and state unit president of the party
Vazhapady Ramamurthy has substantia-
iy weakened the organisation.



In sharp contrast, the AIADMEK appears
to be the only solid political force in the
state which is completely under the control

of Ms.Jayalalitha. This does not meanthat -

the AIADMK's papularity is undiminished.
The party had won the by-elections in
Perundural, Ranipet and Mylapore only
after putting in great effort. Infact, the party
is seen shy of facing the electorate now
and hence its reluctance to hold local body
eleclions.

The ruling party seems to be banking
morea on the division in the opposition

ranks to emerge victorious rather than on
its own performance. But in the event of
the opposition parties coming together,
things will become sticky for the AIADMK,
according to observers. There are several
issues on which the opposition can put
it on the mat.

Forexample, there are serious charges
of corruption against senior leaders of the
ruling party. The police is accused of being
partisan. There Is no progress in almost
all the politically-sensitive cases, including
the one relating to the attack on Ms Cha-

ndralekha. Added to this is the spiralling
prices of essential commodities.

Howeaver. the AIADMK seems to be
working on the belief that the sops it offers
to the people will fetch rich palitical divi-
dends. The government is also assiduou-
sly trying to woo women, who account for
nearly half the population of six crore, and
still have fond memaries of AJADMK fou-
nder M G Ramachandran. That apar, the
party is also under the impression that
grand shows like the Tamil conference will
keep the people in good humour.

Lankan Tamils to ignore IATR decisions

G. V. Krishnan

rn Lankan Tamil schaolars, who

were kept away from the recent Ta-
njavur meet, have decided not to take
cognisance of the decisions laken by the
International Association of Tamil Re-
search (IATR] at the eighth World Tamil
conference. They have communicated
their decision to 1ATRH chairman MNaoboru
Karashima.

The SriLankan unit of IATR has already
announced its plan to hold a ‘parallel
meeting of about 200 scholars, whose
applications for participation at the Tanja-
vur conference were not entertained by
the organisers. Four other Sr Lankan
scholars, invited as delegates, were depo-
ried from Tanjavur ‘for security reasons’
hours before the conference started on
January 1.

Padmanabha; Secretary-general of
IATR’s Sri Lanka unit, in a fax message
received here, spoke of an attempt by
some elements in Tamil Nadu to create
misunderstanding with the Tamils in Sri
Lanka.

He appealed to the Sr Lanka Tamils
not to say and do anything that would
result in worsening the relations between
the Tamils in the two countries. MrPadma-
nabha conveyed his country's good
wishes for the Tanjavur conference, be-
cause it was held to promote Tamil at
considerable government expense,

Sri Lanka vetoing the decisions taken
atIATR general body meeting held during
the Tanjavur conference is, however, qui-

te another matter. The |ATR general body

elected new office-bearers of the interna-
tional body. It was praposed that the next
global meeting of Tamil scholars be held
eitherin the UK orthe US ar South Africa.

ThelATR (SriLanka), however, is repo-
rted have written to Mr Karashima, sugge-
sting Colombo as venue for the nexl co-
nference. The Sr Lankan unit has also
challenged the nomination of Professor K
Sivathamby as IATR general secretary in
place of A, Velupillai of Uppsala University
in Sweden.

MrWellupillai, now on sabbatical in Swe-
den, is president of IATR (Sri Lanka), “His
removal from the inlemational executive
committee raquires ourconcurrance” said
a spokesman of IATR's Sri-Lanka unit,
which was not represented at the general
body meeting held in Tanjavur.

The Sri Lankan unit plans to follow up
its communication to IATR chairman with
individual letters to all delegates who parti-
cipated in the Tanjavur eonference. “We
would consult scholars in Tamil Nadu',
said the spokesman of IATR (Sr Lanka).

The Sr Lankan move reflects a sense
of disappointment among its scholars at
the functioning of IATR, which was respo-
nsible for organising the global Tamil co-
nference. IATR found ilsell marginalised
at Tanjavur conference.

Sri Lankan scholars, who were left out
of the Tanjavur meeting, expressed sur-
prise at IATR's inaction in ensuring partici-
pation of many of its own members at the
conference. When the four-member Sri
Lankan delegation was packed off from

Tanjavur by the police, Mr Karashima was
not even informed about it. His efforls to
get an offical explanation did not suc-
cead. Eventually, Or Karashima had to
address a lefter to the chief minister.

The IATR chairman fell so harassed
that Mr Karashima, in a newspaper in-
terview, expressed his intention to reli-
nguish his post. The head of the Sri
Lankan official delegation and minister &.
Thondaman also had misglvings about
the manner in which the conference was
organised. "Adopting resolutions without
proper fallow-up action is a fruitless exer-
cise", Mr Thondaman told newsmen. He
stressed the need for revamping of the
organising body, with a proper secretariat.

The Sri Lankan official delegation, led
by Mr Thandaman, was sent to Tanjavur
at the initiative of President Chandrika
Kumaratunge. It is said that she was so
keen on representation of Sr Lankan
scholars that her government offered to
charter a special aircraft to transport some
200 scholars who wanted to attend the
Tanjavur meeting. But the organisers
extended invitations to only four Sri Lan-
kan Tamil scholars (who were all later
deported).

SEMINAR PAPERS

Thearticles by Prof. K. M. de Silva,
K. N. 0.Dharmadasa, and A. Sivane-
saselvan on Lake House, Sinhala
journals and Tamil press (LG. Jan.
15) were presented as papers at an
ICES (Kandy) symposium.




OPINION

A milestone for South Asia

here is a tendency in certain

sections in New Delhi to minimise the
impartance of the accord on ceasefire and
cessation of hostilities the S Lankan
Govemment under President Chandrika
Bandaranaike-Kumaratunga has been
able to work out with Velupillal Prabhaka-
ran’s Liberation Tigers of Tamil Eelam
(LTTE). The agreement, which came Into
force in the midnight of January 7-8, has
for the first time thrown up the distinct
possiblity of ending the ethnic strife in our
nelghbourng island-state. As such it
needs to be unequivocally welcomed
instead of unduly highlighting the pro-
spects ofil being torpedoed by resumption
of hostilities.

Any move in the direction of restoring
ethntc harmony in Sr Lanka is praisewo-
rthy because the positive effect its fruition
is likely to exert on regional peace, stabi-
lity, cooperation and understanding can
hardly be overemphasised. In fact there
should be no hesitation on the part of New
Delhi to greet Chandrika for her contribu-
tian in evolving such an agreement in the
face of heavy odds. This has been made
possible precisaly because of her tra-
nsparently honest dealings with the LTTE
and unambiguous statement that whather
govemment proposes to grant to the
Tamils is “extensive devolution". She
made it clear that the “constitutional re-
farms process would also deal with this”
adding that she was mere concemed
about the “unified” country than the "uni-
tary" Constitution. It is on the basis of this
approach — which is indeed a striking
departure from the stand of the previous
administrations in Colombao stréssing the
unitary nature of the Sri Lankan Constitu-
tion — that a new chapler in ethnic rela-
tions is being unfolded in Sri Lanka. This
could serve as a madel for all countries
in the region including our own as we too
are beset with the problem of alienation
as in Kashmir and the North-East.

Mo doubt what lies ahead is an arduous
and uphill climb. For the LTTE's past

record impinges on the confidence of

success of any such endeavour as has
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been undertaken by Chandrika, Howeaver,
it needs fo be undertined that alongwith
her late husband — Vijaya — Chandrika
has been most consistent in projecting a
perspective of ethnic peace in Sr Lanka
giving due weightage to the concems,
grievances and demands of the Tamil
minority. She more than any other Sinhala
leader is conscious of the bitter fact that
the successive governments of the isla-
nd-state — after her father's assassina-
tion in the fifties — had adopted measures
(straying from the provisions of the
Bandaranaike-Chelvanayagam pact) that
not only alienated the Tamils but in effect
helped the militants to take over from the
moderate leaders in the northarn part of
the state. She Is thus striving hervery best
to undo the wrongs and mistakes of the
past by which she is reasonably hopeiful
of taking the wind out of the sails of
militancy in Sri Lanka, '

It would be, of course, difficult to weed
out this militancy overnight. Mot only are
there many uncertainties but the future is

fraught with dangers as well. However,
with infinite faith in the wisdom of the
people at large a beginning has to be
made. Without discarding caution one has
to take the risk of adopting an accommo-
dative approach. That is precisely what
Chandrika has dane. If she succeeds in
her efforts not only Sri Lanka butthe entire
South Asian region will be the real benefi-
ciary.

With that end in view one must hail her
commendable move for recasting ethnic
relations that would go a long way in the
direction of ensuring both peace and har-
mony. What has been produced through
purposeful negotiationsis actually a path-
breaking accord which holds the key to
substantial progress in the days ahead.
All Aght-thinking citizens of our country-
indeed of South Asia as a whole —should
congratulate her an this major step for-
ward towards amity and tranquillity in Sri
Lanka as well as this part of the world.

— Mainstream

Waiting - 2
The Crossing

Orion flares on the Meridian.
The great silence of Space,
Descends the night-curdled trees.

From other Decembers, I release,
The remembered things we said
Lilee, See, Orions overhead

You know that means its mid night.

Midnights together when Space-Time held
Our Paths entangled and the Stars Warm

But now Orion is remote and chill
While a lone star shoots beyond the hill
Breaking this life’s tryst.

- U. Karunatilake




OPINION

Quest for peace

he guns are silent but Sri Lanka's

on-again-off-again peace has runinto
difficullies. The ceasefire that came into
effact in the second week of January is
still halding. Army field commanders are
in regular communcation with their cou-
nter parts in the rebel movement, the
Liberation Tigers of Tamil Eelam; and four
peace committees, each chaired by a
neutral foreigner, are manitoring what the
govermnment insists on calling a cessation
of haoslilities in the north and east. But
despite the government's offer of § 800
m to help rebuild the rebel-held north, the
Tigers are insisting on further concessions
before beginning negotiations on a paliti-
cal settlement.

The talks about a permanent peace,
which came to a tempaorary halt on Janua-
ry 14th, are deadiocked. The main pro-
blem is the military base of Poanareen,
which lies astride one of the lwo land
routes between the mainland and the
Jalfna peninsula, held by the Tigers. At
the moment, both land routes are closed
1o traffic. To reach the peninsula, eivilian
lravellers have to make a perilous two-
hour boat journey across the Jafina la-
goan, while bulk supplies can reach Jaffna
only by ship.

Both sides have agreed in principle that
a land route should be opened as soon
as possible, mainly to bring in the mate-
rials and equipment needed for the reco-
nstruction pragramme. The governmeant is
prepared ta shift the perimeter of the camp
so as to free the road from military control,
but the rebels insist that Poonareen
should be completely dismantled. Until
agreement is reached on that, the rebels
say that the peace talks cannot get under
way.

The government, which has already
made a string of concessions, cannot
easily meet that demand. A rebel attack
on Poonareen in November 1993 was
barely beaten off, and led to the deaths
of hundreds of government troops as well
as Tigers. As a result, in the words of a
senior officer, Poonareen is "dear to our
hearts". The army agreed only with misgi-
vings lo a ceasefire — one of the rebels’

main demands. If President Chandrika
Kumaratunga were to order Poonareen to
be abandoned. after the shedding of sa
much blood in its defence, it would be
widely considered a betrayal of common
sense and of the army's honour,

The Tigers' intransigency puls Mrs Ku-
maratungain a spot. She won the preside-
ntial election in Movember by a record
margin, and chose o interpret the result
as a mandate to continue her govern-
ment’s “quest for peace”. But restarting
thetalks, which had been suspended aftar
the assassination of the opposition leader,
Gamini Dissanayake, on October 24th,
has proved more difficult than she expe-
cled. In effect, the Tigers have beentrying
lo impose new conditions on the peace
lalks that they previously said they were
praparad to join unconditionally.

teanwhile, ultra-nationalist student ne-
wspapers in the south are decrying what
they call the “Chandrika-Frabakharan
pact”, thus linking the presidantl's name
with that ofthe Tigers' leader, and claiming
(incarrectly) that she has in effect ceded
the north to the Tamils. In fact, the gove-
rmment has not yet drawn up palitical
propasals, but if negotiations proceed it
is expacted to offer some devolution of
powers within a federal constitution,

Such proposals are not new. Indeed,
when she opened Parliament on January
Bth, the president deliberately linked her
peace efforts with the 1958 Bandaranai-
ke-Chelvanayakam pact, an agreement
negotiated {and then abrogated) by her
father. It was the first serious attempt to
strike & fair political deal between the
majarity Sinhalese and minority Tamils.
Over the intervening decades, other
doomed attempts to end the ethnic
fighting have also involved proposing the
devolution of power to regional units.

The main difference this time is that Mrs
Kumaratunga is widely considered to be
that rare thing: a Sinhalese leader willing
to defy the petly dictates of majority chau-
vinism. But the dividends of her preside-
ntial victory will net last indefinitely. Stung
by criticisms of its handling of the first talks,

the government has made it clear that it
will not allow negotiations to drag on for
months on end, as happened n 1989-90,
the last time a government tried to reach
a negotiated settlement. So if the Tigers
continue to play hard to get, Mrs Kumara-
tunga could eventually be forced to seek
support for her political proposals from
other Tamil aroups, while giving approval
for a renewed military onslaught against
the rebels. Whether that would be any
mare decisive than previous onslaughts
is another matter. '

— The Economist
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Why Sonia is Angry

Withdrawal of SPG cover lo Rajiv
Gandhi without provision of a suilable
altemative for his proximate securily by
the Central Govemment resulted in redu-
cing the level of his protection without any
reduction in the threat to him. — Juslice
J.8. Verma Commission report, June 15,
1992,

SPG cover provided to Shii Rajiv Ga-
ndhi, as prime minister, ceased o be
available to him afterhe demitted the office
&as per the provisions of the SPG Act. The
allermnative security cover prescribed for
Shri Rajiv Gandhi was comprahensive
and adequate to meet the perceived high
level of threat. —Govermnment ATH in the
Lok Sabha, December 23, 1992,

The non-availability of SPG cover lo the
fale Shri Rajiv Gandhi had resuited in
some dilution in the quality of his proxima-
le securily arrangements. —Government
ATRin the Lok Sabha, April 28, 1993,

This reversal 20 months ago of the
Government's stand on Rajiv Gandhi's
assassination followed vehement pro-
tests from Congress MPs. The resull is
that the government is again under pre-
ssure, this time o book those responsible
for the withdrawal of the Special Prote-
clion Graup (SPG) cover from Rajiv.

Just a fortnight before he resigned last
month. Arjun Singh made a strong pitch
for action against V.P. Singh, the prime
minister at the time of the withdrawal of
the cover, at a meeting of the Group of
Ministers (GOM), a cabinet subcommittee
formed to take follow-up action on the
Justica J.S. Verma Commission's raport.
But the other ministers, led by S.B. Cha-
van, overruled him and referred the que-
stion of holding V.P. Singh to account to
the Cabinet, saying the GOM's brief was
confined to dealing with errant officials,

The Sonia Gandhi camp Is convinced
of V.P. Singh's culpability, particularty be-
cause of the commission'sfindings. When
Rajiv left office in December 1989, the
then Cabinet Secretary T.N. Seshan
instructed that the cover should continue
till a fresh assessment of the threat Lo his
life was made. But Seshan's successor,
V.C. Pande, withdrew the SPG barely two
manths later for what Verma calls "te-
nucus” reasons: lack of authority under
the SPG Act, inadecqualte strength of the
SPG and Rajiv's high visibllity — none of

6

which were considered “insurmountable
hurdles” when SPG cover was extended
to all the former prime ministers and their
families in the wake of Rajiv's assassina-
tion. Verma concluded that the decision
had been “prompted mare by lack of
proper perception or the requisite will than
the stated difficultiss™.

Sonia is said to be galled at why nobody
has been penalised far such a calculated
lapse aimed at distancing Rajiv from the
public. The commission's assertion that
the altemative security cover was inade-
quate, despite "the proposals of the IB
from time to time to provide former SFG
personnel or an NSG escort”, questions
the intentions of the V.F. Singh and
Chandra Shekhar governments. The last
such |IB message was sent on May 20,
19891, just a day before his assassination.
And Bajiv himself had expressed his di-
ssatisfaction with his security through le-
tters written to the Government on his
behalf by former minister P. Chidamba-
ram and his secretary, Vincent Gearge.
Though the Rao Government has obtai-
ned explanations from the officers invo-
ved, it is stil unsure whether there is
enough material to chargesheet anybody.

The fate of the other commission sel
up to unravel the conspiracy behind the
assassinationis evenworse, Itschairman,
refired chief justice of the Delhi High Court,
M.C. Jain, is yet to start his inguiry as the
Government s holding back key docu-
ments stating reasons of stale security.
At the last hearing on December 19, the
commission ordered the Government to
specify by February 2 the dogcuments on
which it proposed to claim privilege.

The irony is that the commission had
ordered the production of these docu-
ments al the instance of the Congress(l)
itself. "It is a shame that the Government
is not cooperating. The judge has to be
trusted with the documents for him to
unearth the truth”, says R.N. Mittal, cou-
nsel for the All India Congress(l) Commi-
ttee. There can be no better testimonial
of the Government’s bungling in the inve-
stigation of Hajiv's assassination.

Bofors

The Marasimha Rao Government was
always as evasive as the Rajiv Gandhi
regime on Bafors. That is why opposition
leaders were surprised when Parliame-

ntary Affairs Minister V.C. Shukla invited
them on December 8 for a briefing on the
Bofors investigations. And since this coi-
ncided with the Congress(l) debacle intha
south, the meeting inevitably acquired a
heavy political connotation. It was sean
as a bid to pre-empt Congress(l) dissi-
dents from rallying around 10, Janpath,
the bungalow opposite Shukla’s where
Sonia Gandhi lives.

This was a welcome opportunity for
opposition leaders to air their allegations
against Ottavio Quattrocchi, close friend
of the Gandhis and erstwhile New Delhi
representative of the lalian engineering
company, Snam Progetti. His invalvemant
in the Bofors kickbacks became public
only in July 1993, when the Swiss Federal
Court dismissed all appeals against the
release of the relevant bank documents
lo India, The Swiss authorities named him
as one of the three principal appellants.
The other two, Win Chadha and the Hi-
nduja brothets, had already beenimplica-
tedin the FIR lodged by the CBlin January
1990 under the National Front gove-
rmment.

The December 8 meeting saw opposi-
tion stalwaris such as Jaswant Singh,
Bam Vilas Paswan and Somnath Chatte-
riee attacking the CBI for not arresting
CQuattrocchi, who left the country eight
days after his name was made public by
the Swizs. But CBI joint director R.C.
Sharma, also at the meeling, said their
hands were tied till the bank account
papers, currently being sorted out by a
Swiss magistrate, were actually sent to
India. The documents are expecled lo
establish his link with the Bofors ki-
ckbacks, since under Swiss law he would
otherwise have had no locus siandi to
appeal against the transfer of information.

Though Personnel Minister Margaret
Alva had already confirmed Quattrocchi's
identity as an appellant about a year
earlier in Pariament. Shukla's briefing
went further — it was as close as any
Congress{l) Government could have
come to validating the seven-year-old
apposition charge of political bribery inthe
Bofors gun deal. The Govemment
expacts the papers in another six manths,
blaming the Swiss for the delay. Whether
or not that happens, Shukla's unprecede-
nted briefing has clearly not gone down
well with at lzast one of his neighbours.



STRENGTHENING DEMOCRACY

A Role for Lawyers ?

Neelan Tiruchelvam

Suuth Asia has witnessed mome-
ntous political transitions during the
last few years, In Pakistan, following the
assassination of President Zia-ul-Haq,
democratic elections were held in 1988
under a competitive electoral processes,
a popular government was installed, Pro-
democracy movement in Bangladesh led
to the appointment of an interim gove-
rmment under whase auspices free and
fair elections were conducted. These ele-
ctions facilitated the replacement of milita-
ry regimes by democratically constituted
governments, and in Bangladesh to a
transition to a parliamentary form of gove-
rnmant. Nepal also underwent dramatic
political transitions to establish a multi-pa-
rty state headed by a constitutional mo-
narch. At the center of the South Asian
region is India, a federal polity with a lang
tradition of representative institutions
which have survived the continuing chal-
lenges of religious fundamentalism and
sectarian violence, Sri Lanka also has
been able to hold multi party elections
which have led to the altemation of power
between the major political parlies be-
tween being beseiged by two insurge-
ncies and the militarisation of civil society.
The South Asian region therefore is one
characterised by extra-ordinary geogra-
phical, political and socio-economic dive-
rsity. Despite this diversity and complexity,
it remains a region which has the largest
population ideclogically committed to pe-
riodic elections to representative institu-
tions, fundamental rights and democratic
freedoms. Itis therefore a region of consi-
derable importance in terms of constitutio-
nal experimentation, institutional rea-
ppraisal and renewal. Issues of constitu-
tionalism, democratic transition, political
accountability and human rights are the
center of the political and intellectual age-
nda. Nepal enacted a new constitution
based on popular sovereignty, mulliparty
state and enforceabls fundamental rights.
Bangladesh amended its constitution to
move from a presidential to the pariame-
ntary system of govemance. However the
minimum concems between the gove-
mment and opposition 1o sustain demo-

cratic forms is being rapidly eroded. In
India the secular foundations of the state
and the federal character of the pality has
faced challenges by revivalist and sece-
ssionist movements. Pakistan is stru-
ggling to reconcile the contradictions of a
constitutional framewaork which sought to
graft a Westminster style government into
a highly centralised presidential system.
Sri Lanka is in the threshold of a new
pragramme of conslitutional experimenta-
tion. It should invalve the repeal and repla-
cement of the existing constitution. This
exercise in intended to strengithen the
existing Bill of Rights, democratised reme-
dies, to Institulionalise a fedesral form of
devaolution and to revert to a parliamentary
form of government.

The purpose of this paper is to focus
on the role of the lawyers in the process
of democratic transition, and in stregthe-
ning of the structures of palitical and de-
mocratic accountability. The paper will
examine the role of the legal profession
in ensuring the integrity of the electoral
processes and in safeguarding the prote-
cting the sanctity of the ballot. Democratic
forms of governance, draw their legitima-
cy from the will of the electorate. This in
tumn revolves on whether electoral laws
and procedures are intended to ensure
that an election is a genuine expression
of this will. In many of our countries,
democracy is often being limited to oppo-
rtunities to participate in periodic elections
with very few structures for continuing
public engagement in the processes of
national decision making. The paper
would therefore address the problems
and challenges of popular involvements
inthe legislative process and in the review
of maladministration. Finally we will exa-
mine the role of lawyers in facilitating
political pluralism, ie in the strengthening
of civil society and the forms of associatio-
nal life outside the state.

Integrity of the electoral process

The SAARC Non-Govermnmental Obse-
rver Group has pointed out that *elections
are the most visible and symboalic form of

political participation. Periodie, genuina
and free and fair election are essential for
the achievement of effactive paricipa-
tion". The right to franchise has been
conceptualised by some Asian constitu-
tions and by political commentators as an
integral component of the sovereignty of
the people and as a basic human right on
which all other rights — civil and political
are dependent.

The criteria for the assessment of free
and fair election was procedural and sub-
stantive. The procedural faclors relate to
the manner and form of voting, counting
and the declaration of results. The substa-
ntive factors relate to the context in which
an eleclion is conducted and include
factors such as the open and competitive
character of nominations, the faimess of
electoral campaign, determination of the
right to vote and the impartiality of the
electoral administration. The legal pro-
fession has been active in defining the
legal framewark relating to the conduct of
elections and in ensuring that the process
is free and fair.

One of the critical factors in South Asian
context is to ensure that the government
which conducts an election acts in a neu-
tral, fair and impartial manner. These con-
cems become paricularly important in
situations where there has been a drama-
tic transition from authoritarian or military
form of government to a more participatory
and democratic process. In Bangladesh,
the pro democracy movement was able
to negotiate for an interim caretaker gove-
rmment headed by the former Chief Justi-
ce and composed of impartial civil ser-
vants. The primary responsibility of interim
govemnment was to oversee the conduct
of parliamentary elections and to ensure
that intemnational and domestic observer
groups were invited to observe the electo-
ral process. Similarly in Nepal an interim
government headed by Prime Minister
Krishna Prasad Bhattarai and consisting
of representatives of the Nepali Congress,
Communist Party and independent



groups presided over a process which
involved the enactment of new constitu-
tion and conduct of parliamentary ele-
clions. In Pakistan, the carelaker gove-
rnment headed by Moeen Qureshi condu-
cled itself with considerabla acceptance
and there were few complaints as regards
to the measures relating to the conduct
of elections. The issue does however
arise as to whethar it would be legitimate
to reguire that all elections conducted
should be suparvised by a neulral carela-
kar govemnment, representative of the
major political formations in the country,
This is one of the critical issues in the
present political unrest in Bangladesh
where the opposition is demanding the
holding of general elections under the
auspices of a mulli-party caretaker gove-
rnment.

Amongst the matters which relates to
the faimess of elections is the need for
an up-lo-date electoral register to avoid
mulliple voling and the disenfranchise-
ment of the eligible voters. Other factors
which had traditionally vitiated the faimess
of the electoral process are violence, inti-
midation, undue influence and bribery,
The electoral campaign must be one in
which competing political paries and the
supporiers are able to freely and openly
hold public meetings, distribute election
materials and canvas the electorate within
the framework of the electoral laws. There
has been considerable debate withregard
to equal access lo the electronic media
and to ensuring the state controlled print
media does not confer an unfair advanta-
ge on the ruling party. Similar concerns
relate to equality of access to public resou-
rces and facilities such as public transpo-
ration, state vehicles and halicopters and
access to public grounds and meeting
places. The Elections Commission, the
Police and the bureaucracy also need to
ensure that they would conduct themse-
Ives in an impartial and fair manner rega-
rding the enforcement of electoral laws
and procedures.

One of the more significant develo-
pments within South Asia has been the
cooperation within civil society institutions
in observing the elections in South Asia.
During the last sixyears, SAARC Mon-Go-
vemmental teams have observed the Pa-
kistan elections in 1988, 1990, and 1993,
the 3r Lanka Presidential elections in
1988, the Bangladesh elections in 1891,
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the Parliamentary elections in Mepal in
1991 and the Lok Sabha elections in India
in 1891. One of the unforseen conseque-
nces of these developments is that gove-
rnments have tended to appropriate and
centralize such election observation exe-
rcises. These developments have taken
place particularly in Sri Lanka and Nepal
where the government and the Election
Commission have conslituted intarnatio-
nal observer missions and provided these
groups with the facilities to observe the
elections. There are difficulliss when the
authority which conducts an election is
also called upon to coordinate the obse-
rvation and evaluation of its fairness. Re-
gional and intemational observation exe-
rcises are credible when they are underta-
ken by independent non-govermnmental
and inter-governmental = organisations
and the exercise is not dependent on the
resources and facilities of the state. These
exercises have also helped focus on the
reforms of the electoral laws and procedu-
res, For example, the interim government
in Pakistan prior to the last elections intro-
duced a new concept of electoral disguali-
fication. This included the preclusion of
individuals from contesting elections if
they have defaulted on their bank loans.
A similar development is the role played
by the Indian Elections Commissioner to
exclude communal parties from the ele-
ctoral process and to ensure that Chiaf
Minister and other incumbents do not
enjoy unfair electoral advantage on the
use of state facilities.

Participation beyond representation

The process of law reforminmost South
Asian countries has not provided for the
continuing engagement of non-gove-
rnmental organizations and professional
associations and other concemed me-
mbers of the public in the |egislative pro-
cess. One of the important innovation in
this regard has been the establishment of
a law commission consisting of judges,
lawyers and social scientists lo undertake
a systematic review ofimportantbranches
of the law and to make recommendations
for reform. In Sri Lanka the Law Commi-
ssion was conceived as an independent
enlity and clothed with power of making
recommendations directly to the Parlia-
ment. It was envisaged that in this pro-
cess, the Commission would engage in
exlensive process of public consultation
and discussions with concemed groups
and individuals. This promise however

was not realised. The Law Commissions
were primarily staffed by part-time pe-
rsons who were unable to provide the
sustained input which the tasks of reforms
required. The Commission was also not
supported by a team of researchers who
were able to undertake inlerdisciplinary
research on existing laws and their
impacts.

The existing arrangement within South
Asian legislatures 1o establish Select Co-
mmittees with 2 mandate to examine pro-
posals for reform and to consult the public
onthe dasirability of suchreforms has also
proved to be ineffective. The Standing
Orders of most South Asian legislature do
not often provide for public sittings and
public hearings. Concerned non-gove-
rnmental organizations, academic and
professional groups are also not adequa-
tely organised to intervene in the legislati-
ve process and to ensure that a range of
opinion is placed before such Commi-
ttees. There is an urgent and immediate
nead lo rationalise and simplify parliame-
niary procedures with a view to ensuring
that the deliberations of parliament are
mare open and accessible to the public.
The public also need to enjoy access 1o
draft legisiation, reports and working
papers on which legislative proposals are
based. Registered non-governmental
organizations and concemed groups
should also be entitled 1o make written
representations and submit material ta
legislative committees and ensure that
such material are duly circulated. The
Standing Orders of legislatures need to
be amended to enable such concerned
groups to also make oral representations
to legistative committees and such repre-
sentations should be given wide publicity.
Facilities should also be provided for tha
elactronic media to have access tolegisla-
tive and committee proceedings.

A related concem linked to democratic
accountability and public participation in
representative institutions is the legal and
policy framewark relating to non-gove-
rnmental organisations. Several South
Asian couniries have adopted a cautious
and restrictive approach towards non-go-
vernmental organisations. They have ge-
nerally viewed them with suspicion and
introduced restrictive legislation relating to
their registration, operation, their funding
and financial reporting. Such restrictive
legislation is found in Bangladesh and in



India. In Sri Lanka, a Presidential Commi-
ssion on Non-Governmental Organisa-
tions has recommended a comprehansi-
ve scheme of regulation which includes
mandatory registration and detailed and
impractical financial reporting. Human
rights  organisations,  environmental
groups and developmental organisations
projecting an alternative developmental
vision have also faced other forms of
harassment and intimidation by the state.
The legal and constitutional framework of
non-governmental organisations need to
be strengthened with a view to protecting
their freedom of operation and ability to
recruit staff, mobilise domestic and exte-
mal funding without state interfarence.

In countries such as Sri Lanka, the
narms of democracy and constitutionality
have long commanded a following amang
the Sri Lankan people despite the routine
violation by the state. In South Asia in
general the strong associational life of the
urban middle class has provided a strong
reservoir of resistance against authorita-
rianism. These associations have been
ethnically heterogeneous and provided a
base for political dissent and for a mare
dispersed civil rights movement. Similar
counter state movement and social move-
ments have successfully mobilised rural
communities on environmental, develo-
pmental and human rights issues. The
emergence of anindependent civil society
is therefore critical to the democratic deve-
lopment and lawyers have an important
role to play in defining and protecting the
autonomy of professional, civil, develo-
pmental and environmental organisation.

Problems of transparency and
accountability

In addition to instilutionalisation of a
multi-party system protecting the integrity
ofthe electoral process and strengthening
popular participation in the legislative pro-
cess, democratic developments call for
more effeclive forms of accountability.
Concerns of wide spread abuse of political
power, maladministration and corruption
have led to the need for new laws and
institutions to combat corruption and co-
rrect maladministration,

Corruption erodes public confidence in
theinstitutions of government, and breeds
cynicism if there is a large scale of abuse
of power at no cost or risk to thosa who
abuse their powers. The co-existence of

private wealth amidst public squalour and
deprivation erodes the legitimacy of the
paolitical system. The model of economic
development which accords primacy to
the market and to private sector develo-
pment is ane which is essentially driven
by greed. Large scale corruption is not
possible without the collusion between
large private and often foreign corpora-
tions and public officials. Often the commi-
ssions are paid by foreign contractors,
companies, and consultants who cynically
view bribery as one of the costs of doing
business is third warld countries,

In apprbaching the task of reform we
would ordinarily consult the best practice
of countries which have successfully co-
mbated caorruption. This practice would
often reveal that sophisticated and strict
legislation is along insufficient. There are
many short term and long term measures
necessary 1o complement such legisla-
tion. The first of such measures should
Include the review and reform of the laws
and procedures relating to procurement
and contracting standards. Similar review
Is required of disbursement procedures
and audit requirements. These procure-
ment procedures should wherever practi-
cable be made applicable to private co-
mpanies, public corporations and to priva-
tised enterprises. These procedures need
to be evaluated with respect to their tra-
nsparency, the promotion of fair competi-
tion, the disclosure of objsctive and fair
selection criteria, and the mechanisms for
dispute settlement. In addition, we need
to address the issues of civil service re-
form, which could enhance the professio-
nalism, the remuneration, the morale, the
motivation and accountability of the bu-
reaucracy. We also need to encourage
donors and recipient companies to excha-
nge information on delinquent corpara-
tions and firms which engage in corrupt
practices and to frame a black list which
could serve as a deterrent to corrupt
behaviour. There is a similar need to
revise the professional and ethical sta-
ndards and codes of conduct of profe-
ssions; engineers, architecls, accou-
ntants, lawyers o deter professional co-
mplicity with corrupt practices and to avoid
situations where there is a conflict of
interest. The Ministry of Justice mustliaise
with intemational watchdog bodies such
as Transparency Intemational. We need
o encourage the crealion of domestic
watchdogbodies as viglland and informed

domestic public opinion in the ultimate
safeguard against the abuse of power.

In Sri Lanka's recent history of prosecu-
tion of bribery offences and investigation
of abuse of power we have seen certain
predictable cycles. In the early seventies
we witnessed a vigorous if not overzea-
lous enforcement of the Bribery Act, o be
quickly followed by public disillusionment
with the procedural excesses, in turn resu-
Iting in loss of confidence in the integrity
of the judicial process. |t was found dur ng
this period that deviations from the normal
rules of evidence and procedure in re-
spect of special cases such as bribary and
foreign exchange violations, has a corrosi-
ve impact on judicial outlook in general,
and inevitably affects public perception of
the faimess and integrity of the judicial
process. We saw a similar shift in public
opinion when the Special Presidential Co-
mmissions of Inquiry Act was vigorously
if not overzealously invoked in the late
seventies to investigate abuse of power,
Fublic concern quickly shifted from the
issue of accountability of elective officials,
to concern with issues of due process and
faimess of these procedures,

The goal of creating an effective institu-
tion for the redress of administrative grie-
vances has also eluded South Asia for
many decades. From the mid fifties many
South Asian students of public law have
followed with great interest the office of
the Ombudsman, an institution which ori-
ginated in Sweden in 1809 for the purpo-
ses of receiving and investigating co-
mplaint from citizens against unjust admi-
nistrative action. This institution was su-
bsequently adopted by Finland in 1909
and spread to Denmark, Norway and New
Zealand. Even the United Kingdom which
had for many years rasisted this institutio-
nal innovation established a Parliamenta-
ry Commissioner for Administration in
1867 and a Commissioner for Local Admi-
nistration in 1974 to remedy injustices
caused by maladministration. There was
however an important conceptual differe-
nce between the institution of the Ombu-
dsman as it operated in Scandinavia from
thatin Britain. In The Scandinavian model,
the Ombudsman was conceptualised as
an institution which was independent of
existing political and administrative age-
ncies while in the British model the Ombu-
dsman was conceived as an adjunct to
Fariament. The Sr Lankan experiment



with the institution has however flounde-
red between these two models.

There are number of reasons as to why
the Parliamentary Commissioner for
Administration in Sri Lanka whose office
was established in 1981 has failed during
the last 13 years of fulfil the expectalions
of the public of an independent, impartial
and informal watchdog against mal-admi-
nistration. Firstly, the Office of the Ombu-
dsman was essentially a very personal
institution which derives it strength from
the personality, the vision and vigorous
commitment to the value of juslice and
faimess which are critical to the office. |
do not think that governments have atta-
ched adequate impartance to this office
in the selection of the Pariamentary Co-
mmissioner of Administration and in the
financial and human resources that have
been placed at his disposal. Secondly,
public understanding and confidence in
the institution of the Ombudsman is limi-
ted. No meaningful program of public
education has beean undertaken and
those who are aware of the institution
have a negative view of its effectiveness.
This is particularly marked in the case of
the fundamental rights as for years the
Ombudsman received no complaints of
abuses of fundamental rights. Thirdly, the
Ombudsman had an ambiguous relatio-
nship in a presidential pariamentary
system. His appointment is made by the
President and is accountable to Parlia-
ment. The principal Act now being ame-
nded envisaged a close linkwith Members
of Pariament and the Public Petitions
Committee. But this link has proved to be
more formal than real. The Public Petitions
Committee has not provided the legislati-
ve overview that the Select Committea on
the Ombudsman has provided in the UK
Pariament. In the circumstances, the
authority of Parliament has not been invo-
ked to give teeth to the Ombudsman, and
there has been little [egislative interest in
the reports of the Parliamentary Commi-
ssioner and his recommendation. Itis also
significant that despite the explicit require-
ment of the law that the Ombudsman shall
at least once in every calendar year send
to the President and the Padiament a
report of the work done, there were only
two such reports which were presented.
Fourthly, a very impartant aspect of the
jurisdiction and powers of the Ombu-
dsman related to administrative practices
which were unreasonable, discriminatory
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and opprassive. There has been no mea-
ningful impact of the office of the Ombu-
dsman on the review of such practices.
In Sweden the penal system was refo-
med as a result of the work of the Ombu-
dsman. In New Zealand, Ombudsman's
recommendations had a significant
impact on the reform of administrative
systems.

Conclusion

While being sensitive to the specificities
of the national context, some general
perspectives may be offered which disti-
nguish the South Asian experience with
democracy.

First in South Asian the strength and
vibrancy of institutions such as the party
system, the bureaucracy, the judiciary and
the press is parlly the resull of long expe-
rience with universal aduft franchise and
competitive political processes. This tradi-
tion of political democracy enabled the
legal constitutional order to withstand pe-
riodic challenges from insurrectionary mo-
vements, coup d'etate, or subversion of
constitutional values and institutions by
the nuling elite. This Is probably less true
of Pakistan and Bangladesh where there
had been a break in constitutional conti-
nuity with forcible seizure of power by the
military. However, even inthese countries
the institutional legacy and the legal and
bureaucratic culture of the pre-authorita-
rian years retained some resilience and
helped mediate the recent transition from
authoritarian rule. In comparison the de-
mocratic has been more fragile and vulne-
rable in Africa, South-East Asia and even
in parts of Latin America.

Secondly, despite the apparent resilie-
nce of palitical institutions and processes,
South Asia is in the process of a major
upheaval wherethere isa continuing effort
towards redefining the nature of the pality,
and the relationship between the different
religious, ethnic communilies, tibal and
casle groups. The political compact which
followed the transfer of political power
provided a framewark for the resolution
ofinter group tensions. This framework no
longer seems to hold and the concepts
which were at the centre of the compact
are being rejected. In India, the balance
between different communities differa-
ntiated by religion, ethnicity and caste
were sustained by concepts such asfede-

ralism, secularism and affirmative equa-
lity. The poliical consensus on these
issues =oon became eroded, with the
inability to agree on altemnative arrange-
ments causing social upheaval, Revivalist
and fundamentalist forces have also
called into questions the state’s commi-
tments to secular principles. The state is
no longer viewed as the neutral arbiter
betwaen competing religious claims, and
is being increasingly callad upon to prefe-
rentially supports the religious beliefs,
institutions, and places of workshop of a
resurgent majority. There is a growing
realizalion that there can be no finality in
the resolution of these guestions and that
there would be constant need to renew
and reconstruct sociatal arrangements far
the resolution of inter-athnic and inte-
r-group conflicts. In South East Asia, Afri-
ca and Latin America there is less agoni-
sing reappraisal of the basic relationship
between groups and the very nature of
the polity. The guestion of inter-group
conflict seems less central to the process
of constitutional and democralic reco-
nstructions in Latin America, East Asia
and (with the exception of South Africa),
even possibly Africa.

Third, there is a much greater extend
the element of civic participation, through
human rights groups, and social action
organizations engaged in creative intera-
ctions with journalists and lawyers lo-
wards redefining the constitutional age-
nda and the nature of the discourse. In
India the emphasis on socio-economic
rights in the enforcement of fundamental
rights was partly the result of this process.
It is thus clear that constitutional imagina-
tion and innovation is no longer the sole
monopoly of law professionals or party
leaders, and that all elements within civil
society can play a part-in expanding the
frontiers of fundamental rights. It is not
clear whether such civic invalvement in
expanding the base of democratic legiti-
macy is as pronounced in other Asian,
African or Latin American experience.

Thelegal profession in South Asiafaces
the dazzling and yet daunting prospects
of reconciling the challenges of a reawa-
kened civil society and the disintegrative
process of ethnic and religious fratricide
with the imperative of modern nation sta-
tes. This is an opportunity which needs
to be grasped.



An 8 - Fold Path to Peace

(A Memo on Peace-Making and Constitutional Reform)

— World Solidarity Forum Sri Lanka Group -

PREAMBLE

Inter-related Process

In working for peace there are a number of factors that
have to be considered together, as peace is an inter-related
process involving diverse factors. Neglect of any of these
factore will mean that there will be blocks in the way and
no real progress towards peace,

For instance, a common mistake made by some of those
concerned for peace is to siress only the problems of the
Tamils, overlooking that the Sinhala people have problems
too, Similarly, some Sinhala people protest that the Buddhist
religion and the Sinhala language are in danger and must
be protected at all costs and do not recognize the dangers
faced by the Tamil people. Different sections of the people
have to listen to each other's point of view and recognize
each others’ problems. Also they all have to recognize certain
common needs and tasks. -

Terrorist or Ethnic Problem?

Then, the complex nature of the cause of the conflict has
to be recognized. It is often debated as to whether it is a
terrorist or-an ethnic problem. Actually, it is first of all
and, basically, a social and economic problem,
secondly, an ethnic problem and thirdly a terrorist
problem.

There was a steady deterioration of social and economic
conditions over a period, which reached a crisis at the end
of the nineteen sixties, with thefailure of the green revolution
and the exhaustion of external financial reserves, From this
time Sri Lanka started getting into debt. Unemployment,
especially among the youth, reached serious proportions:

The attempt of leftist parties and progressive forces since
the nineteen thirties and before to put forward an alternative
path of development did not come to fruition, though there
were important gains in many other ways. They were not
able toobtain state power because of the strength of the forces
ranged against them. These forces were backed by the
viclence, hidden and indirect, of the structures of the Stats
system as a whole, which was also shown from time in open,
direct acts of violence, as for instance in the repression of
certain legitimate strikes and demonstrations. It was this
context of state terrorism that gave rige to the counter-terro-
rism of the JVP, as certain of the youth could see no other
alternative.

In the case of the minorities, especially in the north-east
but alsoin other parts of the country, the social and economic
crisis was accentuated by the ethnic factor. Ina deteriorating
economic situation, competition was intensified and the
minorities having less numbers, less bargaining power,
suffered most. In the spheres of education, employment
opportunities, land and language rights, the minorities were
considerably disadvantaged. Thisis why the ethnic factor
is an extremely important dimension in the conflict.
Attempts to gain their rights through substantially peaceful
means such as satyagraha and civil disobedience campaigns
met with violent repressive action from the state and so
failed. This was the context in which Tamil militants took
to arms. Once again it was state terrorism that gave rise
to the terrorism of the militants. So the terrorist dimension
also came into the conflict.

Noble Eight-fold Path

“We shall have to mobilise
all our resources,
resources of people,

for their own ends,

we shall have to mobilise
resources of true dharma,
renewed and integrated

for justice and liberation,

masses of people on both sides,
manipulated and used by leaders

acted out in understanding and love”.
From *Tell the People the Truth”

We have called these eight musts for peace “a noble eight-fold path” because they emphasize the need for a combination
of right thinking, right action and right contemplation. It has to be a “middle path” beiween extremes of thought
and action. Then, the situation we are confronted with is one of extremae vinlence, break-down of law and order; collapse
of moral standards and wide prevalence of corruption. So the search for peace has to be nourished by the best
traditions of ancient religion and culture as well as by the best traditions of modern secular philosophies:

but retaining despite the stresses and strains
a basic humanity and compassion,

of temple, kovil, church and mosque,

in the context of modern aspirations

A Collective Appeal

* Signatories : FULL LIST NEXT ISSUE
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1
LEADERSHIP

Need of the hour

The prime need of the hour is for far-
sighted leadership. Not just one leader,
though one leader may play a major role.
In South Africa, the situation of violence
in ethnic conflict was probably worse than
anywhere else. The need of the hour
produced Nelson Mandela. Butthat would
not have been enough. On the other side
there was F.W. De Klerk. In Sr Lanka,
there are several power-centres, both se-
cularand religious, involvedin the canflict.
Let us hope that the desperate situa-
tionthe people areinand the desperate
need for peace will bring forth leaders
on all sides who will respond positively
to the need of the hour.

; 2
THE MAJOR PARTIES MUST
AGREE

Natlonal Perspective

The UNP and the SLFP must agree on
the peace setllement. S W.R.D. Bandara-
nalke of the SLFP in 1857 and Dudley
Senanayake of the UNP in 1965 put for-
ward basically similar plans for devolution
and autonomy within a unitary state and
a united Sri Lanka, which were accepted
by the minorities. On both occasions they
were forced to withdraw them because the
main oppasition party at the time opposed
it for reasons of political expediency. So
the conflict has dragged on. We must
learn our lessons from that. We do not
want a repetition of that folly. Now bath
parties have almost equal representation
in Pardiament. It will not be sufficient to rely
on the Tamil minority votes to achieve a
selllement. Both major parties must
agree. What is needed now is substanti-
ally the same as both Bandaranaike and
Senanayake proposed. The vast majarity
of the people of Sri Lanka will support this,
if it is properly explained to them. If the
leadership of both parties stand firm
together, the small minority of extre-
mists on both sides will be powerless
to obstruct a settlement.

What Is needed is not a national
government but that all parties and
groups should view the ethnic que-
stion from a national perspective. No
party should seek partisan political
advantage in the search for peace. The
quality of leadership of the President or
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Prime Minister will be seen in his or her
ability to mobilise a collective leadership
and a collective solution for peace.
There must be a readiness on all sides
lo make concessions as well as receive
benefits. Different communities, parties
and sectors can preserve their own disti-
nctive identities and raserve the right to
work for their own long-term social and
political goals and yet be prepared to
make real sacrifices and concessions in
the present, in order to put a stop to the
seemingly endless slaughter and destru-
ction and enable progress towards deve-
lopment and peace.

3
ASSURANCE TO THE
MAJORITY

Essential Inheritance

Mo peace settlement will be effective if
the Sinhala majority does nol support it.
So the Sinhala majority has to be assu-
red that the essential character of Sri
Lankan society, the essential inherita-
nce of religion, language and culture,
safeguarded through the centuries, is
not diluted or diminished but prese-
rved and developed.

For this there must be a special place
in the Constitution for the Buddhist reli-
gion, as at present. * This is notachauvi-
nist position. Thisis arealistic recogni-
tion of along, histarical, special conne-
ction of Buddhism with the State. What
is chauvinist is to stress this without also
stressing in practice as well as in theory
the place due to other religions. This
Memorandum on Peace clearly sees
the need to resist chauvinism of what-

"Chapter !l Buddhism. 5. The Republic of SriLanka
shall give to Buddhism the foremost place and
accordingly it shall be the duty of the State to
protect and foster the Buddha Sasana, while assu-
ring to all religions the rghls granted by Aricles
10and 14 (1) (g).

Article 10. Evary person is entitled o freedom of
thought, conscience and religion including the
freedom 1o have or to adopt a refigion or belief
of his chaica.

Article 14 (1) (e). Every cilizen is entitled to the
freedom, either by himself or in association with
oihers, and either in public arin privale, to manifest
his refigion or belief in worship, obsarvance, practi-
ca and teaching.

Constitution of the Democratic Socialist Repu-
blic of Sri Lanka. 1978.

ever kind and stands firmly for the rights
of tha minorities. But though the principle
of equality is important, its application
involves taking into account the social
realities oullined below. And giving a spe-
cial place to a large section of the people
for a just reason does not run counter to
the principle of equality of parsons, aslong
as the due or equal rights of other indivi-
duals in the country are respected. In fact,
it is a part of respecting the due or equal
rights of alf individuals In the country.

It is said by those who oppose this that
the Constitution should be a secular one,
as in India, and it should be absclutely
neutral on religion. This is said 1o be a
nacessary part of the important modem,
secular principles orvalues of equality and
nan-discrimination. It is also questioned
why there should be a need for a majority
to have any special safeguards in the
Constitution,

With regard to the Indian model, it was,
of course, a secular constitution but its
attitude to religion could not be said to be
absolutely neutral, and the attitude of one
of its protagonists, Jawaharlal MNehru,
could not, by any means, be said to have
been exclusively secular. It recognized
the importance of religion and emphasi-
zed Ireedom lo practice one's religion.
However, the continuing religious con-
flicts in India are an indication that a
secular constitution did not meet India's
need and that a more paositive recognition
of the role of religion was needed,

So it is essential that in Sri Lanka
both religious and secular principles
and values are positively enshrined in
the constitution. Outworn concepts and
superstitions  should, undoubtedly, be
shed but the constitution should not only
be based on the best modem egalitarian
and liberlarian principles and values but
it should be firmly grounded in the true,
national, indigenous religious and cultural
traditions of tha country.

Signs of Oppression

With regard to the guestioning of the
need for a majority to have special safe-
guards in the Constitution, it must be
pointed oul that the Buddhist religion and
the Sinhala language were not only seve-
rely oppressed for centuries under impe-
rial rule. Independence has not brought
substantial relief. There are still markad
signs of oppression. Ona striking instance
of this may be mentioned here. Even
undera Sinhala majority dominated Gove-



mment, Sinhala youth in the South were
decimated in two uprisings in 1971 and
1987. So the development of the Sinhala
masses in the South cannot be taken for
granted just because they are a majority.

The truth of the matter is that it is only
an elite minority in all three communities,
Sinhala, Tamil and Muslim, that enjoy
special privileges and advantages. The
masses of all three communities, despite
certain advances since adult suffrage,
and despite a certain national revival,
have been basically underprivileged and
deprived and the youth of all three commu-
nities have been specially under-privile-
ged and deprived.

So it is not unreasonable or unfair that
Buddhism be given a special position in
the Constitulion, What Is unreasanable
and unfair is that there has been a small
vociferous minority within the Sinhala ma-
jority that has been advocating the case
for the Sinhala majority in a belligerent
manner, without due sensitivity and con-
cermn for the sufferings and needs of the
minarities. And eantinuous undue prami-
nence given to their views in certain se-
ctions of the media has spread wrong
Ideas fairly widely among the people and,
on occasions, inflamed opinions to an
inordinate extent, leading to violence and
destruction.

Desire for peace

But, by and large, the masses of the
people are not war-mongers. They undar-
go suffering and are sensitive to the suffe-
rings of others. They want peace and a
reasonable setflement. Under-privileged
and deprived people are, basically, ready
ta recognize the needs and rights of other
under-privileged and deprived people. Fu-
rther, the experiences of 1983, and even
beforethat, and, especially the bitter expe-
riences and disastrous effects of the war
during the past ten years have taught
people to mistrust chauvinistic leaders
and they are no longer so susceptible to
be manipulated by them. Some Tamil
intellectuals have been heard to say that
the Sinhala masses no longer attack the
Tamils because they are afraid of Tiger
reprisals. We don't think that such views
are held by Tamils as a whole. They are
an unworthy slander on ordinary people,
whether Sinhala or Tamil. They show an
abysmal ignorance of the strength and
depth of character of the Sinhala peaple.
In our-WSF/SL house-to house peace
walkin the Sinhala village of Divuldamana

on the Sinhala side of the Polonnaruwa-
Trincomalee border, within sight of the
Thoppigala Tiger Camp, we came across
peasant families, members of which had
been killed or maimed. They were homes
that no politician had ever visited, The
families were able ta discuss the problems
of war and peace with us without any
bitterness or rancour. They did not ask for
ravenge. They asked that the leaders of
both sides come to a peace setilement as
soon as possible, so that they can work
their fields in peace. In our dialogue with
Tamils, who had suffered in different circu-
mstances on the other side of the border,
we found the same aftitude, the same
desire for peace.

So the minorities, too, must be given
their due place. Not, of course, as a
concession but as a clear, unequivocal
right. The minorities must recognize the
true situation of the majority and the majo-
rity must recognize the true situation ofthe
minarities. Then mutual trust can be built,
Itis only when mutual trust is built that
fair constitutional arrangements can
be made and peace becomes worka-
ble.

4
ASSURANCE TO THE
MINORITIES

Just Rights

The minorities must be assured of their
due place, their just rights both in the
constitution and in actual practice in Sri
Lanka. Their identities, their religious,
language and culture must have their due
place and just rights.

Misunderstandings

There are certain misunderstandings
current aboutthe minorities among cerain
seclions of the Sinhala people. It is said
that the idea that Tamils do not have thair
just rights is a fiction. As evidence of this
they point out that Tamils have had a
share in education, business, land, emplo-
yment in public service, diplomatic mi-
ssions, etc, far out of proportion to their
numbers. This was true, to a cerain
extent, because of the imperialist policy
of divide and rule and concentrated mi-
ssionary educational effort but, after Inde-
pendence, there has been clear discrimi-
nation and the proportions have been
drastically reduced, in cerain areas for
below due proportions, Even now, no
doubt, certain Tamils are in privileged

positions but as it has been already poi-
nted out it is the elite minority in all three
communities that have special privileges
and advantages and the massas of all
three communities are basically unde rpri-
vileged and deprived. And, it must be
added, that the minorities by the fact of
being minorities and thus having less
bargaining power are even mare underpri-
vileged and deprived.

Then it is said that the Tamils can live
freely and own land anywhere in the
country but the Sinhala people cannotlive
or own land in the North. But this is true
only to a very limited extent, Large nu-
mbers of Tamils are displaced and live as
refugees in the North and East, in the rest
of the country and in foreign countries.
Many of them have to undergo extreme
hardship. In the North, ordinary citizens
live under hard conditions of war. In the
East, it is a condition between war and
peace. Even in the South, large numbers
of Tamils, especially the youth, live in
conditions of great insecurity and many
of them are subject to harassment in
police operations of cordon and search,
etc.

The Sinhala people were able to live
freely in the Morth and it was possible for
them to continue to live in the North even
as late as towards the end of 1984. The
Thesawalamai Law is commonly misun-
derstood to preclude ownership of land in
the North. But this is not so_ ltisa personal
law which has a bearing on a restricted
aspect of civil law. There were Sinhala
people wha lived and owned land in the
North. But the escalation of the conflict
over a period of time as a result of the
basic problems not being solved led to a
situation where it was no longer possible
for Sinhala people to live in the North.
Successive Sinhala-dominated Gove-
rmments must be held responsible for this.
There were basic discriminatory legislati-
ve enactments and aclions such as the
1948 and 1949 Citizenship and Election
Amendment Acls (disenfranchising
up-country Tamils), the 1956 Official La-
nguage (Sinhala only) Act, abrogation of
the pacts with the Tamils of 1957 and
1965, the adoption of media-wise standar-
disation and the district quota system in
university admissions in 1971 and 1874,
the 1972 and 1978 Constitutions which
omitted special legal safequards thatwere
in the Canstitution of 1948 and accorded
a special place to Buddhism without a due
recognition of minority rights in practice.
Attempts by the Tamils to protest against
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such discrimination by satyagraha and
civil disobedience campaigns were metby
violent repression. There were repressive
measures and pogroms (aftacks) against
the Tamils in 1956, 1958, 1961, 1966,
1972 - 1977 (Tamil areas in the North -
East placed under military rule leading to
arbitrary arrests, detentions without trial
and harassment of the civilian population),
1874, 1977, 1979 and 1983. In the face
of these continuous onslaughts the non-
violent satyagraha option failed. The you-
nger elements took over and violent mili-
tant action was adopted. State terrorism
was met by the terrarism of the militants.
A state of war resulted. Taerrorism cannaot
be condoned, whichever side indulges in
it. Looking back, il is possible to see
adoption of wrong strategy and methods
atvarious points on both sides, but succe-
ssive Governments have to accept prima-
ry responsibility for the continuing conflict.

Further, the majority community, on the
whale, have had little understanding of or
have closed their eyes to the desperate
plight of the people living in a state of war
in the North. Normal civilised life is severe-
ly disrupted. The transport system co-
mpletely paralyzed. Telephones have not
been operating for over eight years. There
has been no electricity for over four years.
Food and medicines have been extremely
scarce and prices have risen several-fold,
Atone time a reliable official source disclo-
sed that Jaffna was getting only 1/3 of its
essential food needs. For some conside-
rable time now over 40 essential items of
various kinds, such as kerosene, ma-
tches, torch batteries, have been banned.
Worst of all is the fear under which people
live. There is no real government there.
The people are alienated and neglected.
But, nevertheless, ofcourse, life has gone
on. Stories of heroic responses in many
varied ways, which have enabled the
people to survive, will one day be told.
MNow, the Government, after the Electian,
has begun to make positive moves for
peace and there is much hope.

It has been necessary to put down the
above facts in some detail in orderto clear
certain common misconceptions and
make it possible to show what is invalved
in giving Tamils their due place and just
rights. It is also said that whatever rights
the Tamils may have lacked in the past,
certain concessions in the recent past
have sat it right. Tamil has been made a
national language. Quotas and percenta-
ges are said to have been worked out for
university admisslons and jobs. Thera are
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special depariments for Hindu and Islam
affairs. All that is necessary is for the war
to stop and everything will be alright.
However, this cannot be said to be suffi-
cient remedy. Implementation of rights
and concessions lags far behind rea-
sonable expectations and needs,
Hand-outs from the Sinhala majority to
the minorities will not suffice. The
Tamils must have a system and a stru-
cture that will accord with their self-re-
spect and be effective. The Tamil co-
mmunity will need a contiguous and
viable unit of devolution to develop
Itself. It should be an autonomous unit
within co-existence and inter-depe-
ndence. The Sinhala and Muslim commu-
nities must be realistic and accept this.
The history of the last four and a half
decades since Independence has shown
that a rigid unitary system cannot acco-
mmodate the just demands of the Tamil
people. Atimmense cost and sacrifice the
Tamils have fought for their right to a
Separate existence wilh self-respect.
History cannot be tumed back. They ca-
nnot be expected to renounce all that they
have gained that is, a certain de, facto
achievement of separation and a fairly
strong bargaining position, and passively
fit in once more o a rigid unitary system,
with hand-outs to the minarities at the will
of the majority.

On the other hand, the Tamils should
understand that Sri Lanka is a small cou-
ntry very different lo the case of India,
where division took place. The Tamils
cannot expect the Sinhala people to con-
sent o ils dismemberment, Geo-political
realities of the Indian subcontinent would
also stand in the way of this. Further,
neither Tamil nor Sinhala people would
gain by the division of such a small country
but on the contrary stand to gain by being
united.

Fears that devolution would lead to
division or separation are unreasonable.
The reality that has to be faced is that lhere
is a very considerable de-facto division
now because of the war and only a fair
devolution in a spirit of mutual confidence
can restore peace and unity.

Creative Alternative

There is a dead-lock on the question
of devolution in the north-east. Should
it be merger or demerger? What is
needed is a creatlve alternative, a new
perspective, a new approach that can
achieve a break-through. The concept
of a unit In the north-east and not of the

north-sast, with negotiation as to its size
and boundaries and other problems invo-
Ived, could point the way forward.

Special provision would have lo be
made for the Sinhala and Muslim commu-
nities to ensure theirrights. Zonal Councils
{sub-units) within the unit of devolution
could be set up. Fears have been expre-
ssed that the minorities in this unit would
be oppressed and that this would be ‘a
continuing sore in the body palitic. But just
as minority Tamils and Muslims have to
be assured of their rights in the south so
Sinhala and Muslims can be assured of
their rights in the north-east. Mutual confi-
dence and a spirit of give and take can
be built that will make possible a reasona-
ble settlernent which is acceptable to all
parties. The present approach of the Go-
vernment which is making certain peace
moves step by step seems to be the right
approach. It will not be easy, but if there
is the political will on both sides, real
progress can be made.

The present demarcation of provincial
boundaries is a British legacy and therefo-
re out-dated. This would be an opportunity
for a fresh demarcation of boundaries
which would enable a more equitable and
realistic distribution of coast-line, water
and other resources, as well astakinginto
account the ethnic factor. The number of
units could be reduced from nine to five
to ensure greater viability of the units,
Certain areas in the East, where Tamils
predominate, could be included in the
re-demarcated north-east unit and areas
where the Sinhala people predominate
(Amparai) could be included in one or
mare of the other units. The needs of the
Plantation Community must be consida-
red too and, may be, a special Zonal
Council (sub-unit) designed for them., It
must be emphasized here that devolution
of power is intended for the development
of all the peoples of this country both in
the north-east and in the south, the majori-
ty as well as the minarity communities.

Eelam

A word may be said here about what
isreferredto as the "Traditional homeland
of the Tamils or Eelam” and the question
of “Self-determination”. This is sometimes
discussed in the abstract and exaggera-
ted figures are quoted, resulting in unne-
cessary controversy. No doubt, the Tamils
should have the right of determining their
own future buk in so far as that relates to
matters thal concern both the Sinhala and
Tamil peoples, especially with regard to



the question of land, it would be fair to both
sides to decide on such matters by nego-
tiation. All could accept that, whatever the
position in certain periods of history, inthe
perspectiva of the history of Si Lanka
taken as a whole, Sr Lanka belongs to
all the paoples who inhabit it. What the
Tamil people need, as pointed out earlier,
is a contiguous and viable unit of devolu-
tion to develop themselves. This will in-
volve a reasonable extent of land, which
colld be negotiated with the Sinhala peo-
ple, within co-existence and interdepe-
ndence. So there need not be any contro-
versy over “traditional homelands” or
"Eelam” or "Self-detarmination”.

Peace Proposals

Whathasbeen saidunder 3, Assurance
to the Majority and 4. Assurance to the
Minarities is summarized in the following
extract from the Peace Proposals of the
Word Solidarity Forum for Justice and
Peace in Sr Lanka, Sri Lanka Group
(WSF/SL):

“All parties and groups and all the peo-
ples in this country support reasonable
and effective devolution of power and
autonomy, with co-existence and mutual
interdependence, which will:

(a) Preserve the unity, sovereignty and
territorial integrity of Sri Lanka.

(b) Enable revision of the Sr Lankan
Conslitution to make devolution of
power and autonomy central featu-
res of it.

{c} Hecognize the democratic and plura-
listic character of Sri Lankan Society
and enshrine core values, both reli-
gious and secular, in the Constitu-
tion. The Constitution should have a
Bill of Rights that is justiciable.

(d} Meetthe basic demand ofthe Tamils
for a contiguous and viahle unit of
devolution in the Morth-East, with
negoliation as to its size and other
problems involved.

(e} Assure the Sinhala people that the
essential character of Sd Lankan
Society, the essential inheritance of
religion and culture, safeguarded
through the centures, is not diluted
or diminished, but preserved and
developed.

() Assure the Muslims that their rights
will be protected in whatever part of

- tha country they reside. Such assura-
nce may include special provision

such as a Zonal Councilwithin the unit
of development in the Morth-East.
The rest of the peoples of this country
need to take more seriously the re-
cent catastrophic suffering of the Mu-
slims inthe Morth and East.

(g) Assure Sinhala and Tamil people
also of their rights in whatever part
of the country they reside. This may
include special provision such as
Zonal Councils within the unit of de-
volution in the North-East.

(h) Make clear that plurality is not a
disadvantage that leads to dilution or
diminution but an asset that leads to
greater richness and unity in diver-
sity",

Models for Constitutional Reform

As regards the type of constitutions
which would enable effective devolution
of power, there appears to be two alterna-
tives.

1. A Unitary Constitution, with special
arrangements for effective devolution
of power ro regional units on the lines
of the 1987 model, would be maost
acceptable to the majority because a
Unitary Constitution would seemiobe
the most likely to ensure the unity,
sovereignty and territorial integrity of
Sri Lanka, which the majority is most
anxious to preserve.

2. A Federal Constitution would have
most chance of acceptance by the
minorities, because the whole con-
cept of devolution of power is integral
to a Federal Constitution and that is
what the minorities need most.

It is worlh mentioning here that when
the Tamils put forward their plan for fede-
ralism, their leader, S.J.V. Chelvanaya-
gam, made a notable statement
(1.6.1960). The following are 2 extracts
from this:

"What the Federal Party looks forward
to under federalism is a United Lankan
State. So the Federal Party hopes for
full solidarity, fellowship and unity
among the Sinhala and Tamil speaking
pecple.”

"What the Federal Party says is that a
reasonable portion of their traditional
homeland be given to the Tamil-spea-
king people. And even in this only for
purpose of education, health, local go-
vermment, land development, irfigation

elc. which are imporant for these
areas.”

That was the Federal Party plan. The
vision was a United Sri Lanka. But racist
elements among the Sinhala leadership
and cerlain powerful sections of the natio-
nal press persisted in continually branding
it as a demand for division and separation.
So no progress could be made towards
peace and the word federalism came to
be looked upon as a dirty word among
many Sinhala people. But in many cou-
ntries of the world, both large and small,
it has been found to be a good form of
govemnment, especially useful solving the
problems of minorities within a united
state.

Whether It should be a United or Fede-
ral Constitution should be the subject of
negotiation between the Governmentand
the minorities. Willthe minorities apprecia-
te the practical difficulty of the Gove-
mment in adopting a Federal Constitution
because of the strength of racist prejidice
and propaganda among cerain sections
of the Sinhala people and agree to accept
a Unitary Constitution, which assures
them the reality of devolution of pawer?
Is the Government sure enough of the
support of reasonable and modarate opi-
nion amang the generalily of the Sinhala
people to agree to adopt a Federal Consti-
tution? These will be lhe issues at stake.

Whatever the type of constitution, it is
assential that there should be substantial
support from parties and groups and peo-
ples in this country for reasonable and
effective devolution of power and auto-
nomy, with co-existence and mutual inter-
dependence. 1987 and all efforis before
that were nowhere near adequate. There
must be the reality of devolution of power
to the unit in the north-east, as well as to
other regional units which would enable
autonomous development of resources.

The effectiveness of devolution of
power as well as the preservation of the
unity, sovereignty and territorial integrity
of Sri Lanka would depend on a well
thought-out division of power between the
Central Government and the Unit in the
North-East as well as the other Regional
Units, that is, devolution of power to the
Units and reservation of powers with the
Central Government. This also waould
haveto be subject to negotiation. Subjects
such as Trincomalee Port and Land Sett-
lement would need special negotiation.

{Te be Cantinuad)

15



When Class
becomes a

LEG

OLD RESERVE

It's more than just a drink
It's World Class.

' INTERNATIONAL DISTILLERS LANKA LIMITED
433, Galle Road, Colombo 3. Tel: 500546, 589731, 503263

RJA 12783



RACISM

The law and racism: the Australian experience

Laksiri Jayasuriya

(Sanfor Visiling Fellow, Facully of Health and Human Sciences, Edith Cowan University)

Introduction — an overview of ‘race’
and racism

Racism in Australian soclety is not so-
mething new and surprising. For a variety
of historical and soclo-palitical reasons it
has existed from the earliest days of colo-
nisation, and there have been a variety
of strategies tried over the years to deal
with racism as a social problem. One
strategy most frequently resoried fo,
especially inrecentyears, has beentouse
the law as a means of combating racism.
Before considering the questions of law
and racism, we need first to clarify what
we mean by the term racism.

Definitions of racism abound, some are
helpful, and others less so. ‘Race’ and
Racism are in short highly contested
issues. What the term ‘race’ does is to
provide a unit of classification for categori-
sing the world's population in terms of
inheritable characteristics (e.q., physical
features, descent, blood type ete.) and
these in tum are presumed to determine
human abilities and other aspects of group
culture. These accord with the popular
view that human beings are separableinto
racial types which are permanent and
enduring, and that human abilites are
determined by 'race’.

The conceptof 'race’ itself hasundergo-
ne many changes in scientific theorizing
and the current state of informed opinion
is best expressed in a UNESCO state-
ment (quoted in Jayasuriya 1991). This
statement is quite critical of attaching too
great a biclogical meaning to the concept
mainly because the diffarence in genetic
structures within a population group are
as greater or even greater than those
between two population groups. Therefo-
re, whateverihe differences cbserved, the
science of human biology affords little
justification for establishing a hierarchy

between individuals or population groups,
since no group possesses a consistent
genelic inheritance.

What this UNESCO statement does is
to assert the basic blological unity of hu-
manity. So whatwe end up with is the view
thal race’ like ethnicity is a ‘social constru-
clion’ which subsumes a set of beliefs and
resulling social practices such as negative
attiludes, prejudice, discrimination and
criteria for inclusion/exclusion in a given
society. Cansaquently, what we have are
raclal Ideclogies; in short, as Miles puts
it in, in the popular consciousness this
construction is basically a process by
which the ‘Other’ is constructed. Acco-
rding o Miles (1982), racism is the ‘pro-
cess of “racial" categorisation, whereby
distinct cultural or ethnic groups are racia-
lly categorised by being presented as
phenotypically different’. Thus, from the
earliest days in Australia, according to
Humphrey McQueen, the notion of ‘race’
came to mean any culiural or linguistic
group which was popularly labelled in this
manner. As a result, we had an Irish ‘race’,
a German ‘race’, and even an ‘Anglo-Ce-
ltic race’ (!) depending on the location and
politics of the speaker.

Whatever it is, or however we use the
term, the dislinctive feature of racism as
an ideoclogy lies in the notion of racial
inequalities: the view that some races are
superiorfinferior in terms of a hierarchic
ordering. To be more precise, what the
doctrine of racism does is to characterise
groups thal are essentially the result of
social and historical processes as biologi-
cal or pseudo biclogical groupings. Fu-
rthermore, racism as an ideology ascribes
negalively evaluated characteristics in a
deterministic manner to these biclogical
groups that abilities and other cultural
features are determined by ‘race’. These

perceptions as inaccurate and deragatory
stereotypes have an effect on our beha-
viour and the way In which we view the
warld; and the net result of this is thal we
engage in advocating or espousing racist
belief and indulge in racist behaviour such
as: incitement to hostility and hatred on
account of one's ‘race’. In other words it
leads to a racialism which advocates the
dogma that some ‘races’ will always be
inferior/superior for biological or pseudo
biclogical reasons.

Sometimes. the term *wulgar racism’ is
used to characterise these extreme forms
of raclsm, invalving the dissemination of
violent propaganda with a view to inciting
racial hatred and violence (Radis). It is
these 'public acts’ of racism, such as racial
harassment, vilification and violence, that

“have been matters of public concern in

several countries as warranting social
interventions at various levels e.q., preve-
ntative sirategies, protection of victims
and impasition of sanctions against perpe-
trators of violence and discrimination.

It may be asked why racism in whatever
form it is manifest, e.g. as racial vilification
or‘hate speech’ and in inciterment to racial
hatred is considered to be an issue of
social and legal concern. An obvious and
direct answer is that in a free and dermo-
cratic society which guarantees basic indi-
vidual rights and freedoms one needs to
invoke the protection of the law to safe-
guard the inherent dignity of the human
person as well to maintain public order.
Inthis regard, one could argue againstthe
need for special legislation or ‘dedicated
legislation' covering racial hatred or group
hostility by subsuming these kinds of co-
nduct under existing laws such as the law
of defamation or law of sedition, bla-
sphemy, assault, spreading falsehood
etc. However, as Melinda Jones (1993)
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explains, these strategies which endea-
vour to use existing laws or to bolster
existing laws, are fraught with difficulty.
For instance, in the case of invoking a
charge of seditious libel making racial
vilification a punishable criminal offence,
one needs to be able to show that the
offensive language or utterance was ‘cal-
culated to promote public disorder’, Ano-
ther possibility is to extend the law relating
to defamation to cover groups; but this
becomes problematic because it involves
invoking some notion of 'group rights' to
cover defamation of an individual as a
member of a group.

While these legal strategies, whether
through the criminal or civil law, are still
available, significant developments in
intemational law—such asthe enactment
of international conventions relating to
human rights and the wide community
acceptance of the values and principles
of a multicultural society, such as equality
of respect, tolerance and understanding,
have led to the introduction of ‘dedicated
legislation’ dealing with racial discrimina-
tlon harassment and violence as a special
category of law. As the recent Human
rights and Equal Opportunity Commission
(HREOC) Report on Racist Vioclence
{1993) points out, existing common law
remedies 'do not provide a definite
enough remedy for the hamm caused by
words and actions of a racist nature' (p.
278). Hence the need for ‘dedicated legi-
slation’,

This paper examines the way in which
Australian society has responded with
legislative safeguards to deal with the
harmful manifestations of racism such as
disharmony, hatred, conflict discrimina-
tion and in its extreme, forms of racial
violence. In the first part, the paper consi-
ders Federal and State based legislatian
up to 19390; the second part reviews briefly
some more recent initlatives, and conclu-
des with an overview of the role of the law
In dealing with racism.

Federal legislation relating to racism

The Racial Discrimination Act of 1975

The history ofthe Australian experience
in dealing with racism as a social issue
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and a matter of public concemn goes back
a long way but its recent history dates
mainly from the time of the introduction
of the Racial Discrimination Act in 1975
{RD Act). This was a sequal to the fact
that Australia was a signatory to the Inte-
rnational Canvention for the Elimina-
tion of All Forms of Racial Discrimina-
tion in 1975 (CERD). In fulfiment of our
trealy obligations we placed on the statute
bookthe Racial Discrimination Actof 1875
— a landmark piece of Australian legisla-
tion. This Act which was destined to have
a seminal influence on Australia's soclal
and political life was also binding on all
govemments.

Thus, state Governments were expe-
cted to bring their laws and practices into
conformity with this Acl as part of Austra-
lia’s commitment to meetings its interna-
tional treaty obligations. In fact, in sati-
sfying this Convention an obligation was
cast upon the Commonwealth Gove-
rnmentto ensure thatthe provisions of this
Act. were implemented throughaout the
country and this task was entrusted to the
Human Rights Commission (HRC)
(19481-1986). Currently, following an
amendment to the RD act in 1980, these
are performed by the restructured Human
Rights and Equal Opportunity Commi-
ssion (HREQC) which replaced the HRC
in 1986.

Ever since the passage of the RD Act
(1975) there has been in informed circles
considerable degree of concern about the
reluctance of Federal and State gove-
mments fo act on the specific issues of
incitement to raclal hatred and defamation
of racial groups. Much of the difficulty, as
we know it today, has arisen because the
RD Act, as passed in 1975, was subject
to several amendments in arder to galn
ils successful passage through Parlia-
ment. The strong opposition expressed by
the Liberal/Mational Parties to two Clau-
ses of the Draft Racial Discrimination Bill
in 1973, viz Clause 28 & 29 (one dealing
with Incitement and the otherwith dissemi-
nation) was a key element in the 1975
debate surrounding the racial discrimina-
tion legislation. Eventually, this oppositian
led to the Australian Government entering
a reservaltion on Article 4 (a) of CERD.

This Article, i.e. Aricle 4(a), states that
the dissemination of ideas based on racial
superiority, hatred or incitement to racial
hatred, as well as all acts of racial violence
or incitement to racial hatred are offences
punishabla by law. In other words, these
provisions pertain to offences relating to
racial vilification (hate speech) and incite-
ment ta raclal hatred. Australia opted lo
delete the provisions of this Aricle from
the provisions of the Racial Discrimination
Act, preferring instead to deal with these
acls (e.g. unlawiul dissemination of ‘race’
— hate material) simply as civil wrongs,
which are subject to conciliation. At the
same time, Australia agreed that il would
consider enacling suitable legislation at
‘the first suitable moment'; (This moment
may have arrived after nearly two deca-
des!).

In an early review of the operation of
RD Act of 1975, Trin observed 'that the
most serous defect of the Act is the
absence of provisions to deal with the
publication and dissemination of racist
material and ideas. Nor does the Act
include the provisions prohibiting discrimi-
nation by private voluntary associations
on the use of derogatory terms'. The
opposition to Article 4{a) of tha Internatio-
nal Convention was largely on grounds of
the need to uphald the priority of the right
to free speech as against other competing
claims; any restriction on this right, and
right to freedom of expression, has baen
a recuming theme in the continuing oppo-
sition to this particular provision.

Whilst other countries have established
laws to deal with the dissemination, orthe
purveying, of race hatred in official circles,
Australia has tended until very recently to
reject any such move on the civil liberta-
rian grounds of not wanting to interfere
with the sacrosanct right to freedom of
speech and expression. In this debate the
right of individuals (the victims of racism)
and groups to freedom from discriminatian
and racist abuse are often overooked.
But, even if we were lo agree that such
a law-was needed, there remain some
complex issues of principle that need to
be examined before embarking on a pra-
ctical moded of legal interventian.
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ARTS

Satyajit Ray has earned international applause

as a fiction writer

Jerry Pinto

“The raw maleriaf of the cinema iz life
itself. It is incredible that a country which
has inspired so much painting and poetry
should fail to move the film maker. He has
only to keep his eyas open, and his ears.
Let him do so”. — Satyaflt Ray In 1948,

Ray took his own advice, kept his eyes
and ears open to the sounds and sights
of rural Bengal and made Patter Panchali,
a film that defies description. We revere
him for the Apu trilogy, for Jalsaghar for
Charulata, for Aranyer Din Ratr It's likely
that we read him for those reasons of
reverence too.

That's not to say that Ray was a bad
writer. On cinema he could write percepti-
vely, and Qur Films, Their Films (Orient
Longman, reissued in 1992) is still an
impartant book. His fiction is another
matter altogether.

II's a pity that he didn't finish My Years
With Apu(Viking), his posthumously publi-
shed work. In her introduction-cum-apolo-
gia his wife Bijoya Hay says that the final
draft was stolen when her husband was
fighting for his life in a nursing home. So
what wa have here is a rewrite, written
from a draft that consisted of “sentences,
half-sentences, thoughts and ideas and
incidents jotted down in such a hurry that
many lelters weare not even properly
formed!”

MNow that Satyajit Ray is no more, one
ean't even ask him to reconcile the two
versions of his first day of filming. In Our
Films Their Fifms, he wrots, “The childran
behaved naturally which was a bit of luck
because | had not tested them".

In My Years With Apu, hetells a different
story. In the first shot, Subir, the boy who
plays Apu, had to walk aimlessly through
the field of kaash-phool, having lost sight
of his sister Durga. All he could manage
was “a stiff zombie-like walk". Finally, Ray
hit upon the solution:

| planted Anil, Bansi and Ashish at
varying distances from each other. They
were asked to call out ‘Subir’ at certain
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intervals and Subir was to react to each
call by tuming his head in the direction it
came from, though never stopping his
walk. Than | put twigs on the path at
irregular intervals for him to step across".

Maybe Mrs Ray could have peinted out
the contradiction. Or someone could have
worked on her draft, fleshing it out with
the essays on the trilogy which have
already appeared in Our Films, Their
Films It's not as though she's been that
very careful to prevent any overlap. Far
instance, parts of Exiracls from a Banaras
Diary have been used. The three essays
there, partaining to the frilogy and Ay
Years With Apu must be read together,
for the earlier book has some interesting
statements from tha Oracle of Tollygunges.

In Some Aspects of My Craft, Ray
writes, “The trilogy was one work of ming
which was made entirely without refere-
nce to available actingmaterial. Asa result
most of the parts had to be filed by
newcomers'. And later states categori-
cally, Patther Panchall could never be
made now because Chunibala is no
longer thera".

Twanly Stories (Penguin India), publi-
shed three years ago, contains the best
of Ray's fiction. His short stories belong
lo the sub-Hoald Dahl school: obviously
platted, with stereotypical characters and
a surprise ending. But his stories of the
supematural are well-constructed, and
leave behind a pleasurable frisson of fear
mingled with disbelief.

As for the rest, his fiction is never very
satisfying. His detective Feluda is a poor
imitation of Sherlock Holmes, with the
darker shades painted out. No seven
percent solution for Felu, just a sweet
tooth. Feluda's companion, Topshe, ho-
wever, is an improvemant on the original.
He makes a better Walson because he
is an adolescent; his hero-worship is not
as jarring as Watson's.

The Adveniures of Feluda (Penguin
India}, the first to be translated, were fun.
One could conjure up imagdes from Sonar

Kela to complement the story Golden Fart
but thereafter the slories went downhill.
The Emperor's Ring (Penguin India) su-
ffered from terminal transparency. Any
reasonably sophisticated reader could
see through the plots.

Similarty, Professor Shonku is indebled
to another Conan Doyle creation, Profe-
ssor Challenger. The Incredible Adventu-
res of Professor Shonku (Penguin India)
is the latest of Ray's stories to be publi-
shed. In her introduction, the translator
Surabhi Bannerjee says, "One is apt to
compare Satyajit Ray's Professor Shanku
with the science fiction of Jules Verne and
H.G. Wells. As a school boy, Ray was
fascinated by both. ‘Professor Shonku,
the scientist-inventor’, he himself writes...
‘may be said to be a mildmannered ve-
rsion of Professor Challenger, where the
lova of adventure takes him to the remote
corners of the globe".

Unfortunately, Ms Bannerjee is not rea-
lly a very skilful translator. “The deaf could
get back his hearing and the blind his
eyesight”. she writes; and "He was wi-
ncing in agony". Shonku hasn't been
given a fair deal.

But armed with his Miracure-All, his
Remembrane and his Annihilin, Shanku
rides a time machine, chats with extra-
terestrials, finds a Sumerian kinemato-
scope, looks upon a wonder animal,
meets a primilive man, 'homo afarensis’,
and injects him with evolution... It's impo-
ssible not to be charmed by the sheer
naivete of the stories. Itis equally impossi-
ble to take them seriously as science
fiction, not after John Campbell, the chari-
smatic editor of Astounding Science Fi-
clion, shifted the emphasis from fiction to
science, way back in the '20s. Not the
slightest attention is paid to the principle
of extrapolating from the known or the
proven, but who cares?

Ray's fiction is the verbal equivalent of
Einstein playing his violin which he did to
reverantial applause. The same kind of
reverence is needed if we are to believe
that Ray's fiction as good fiction,
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Why there’s sound of laughter
in this rustic tobacco barn....

There is laughter and light banter amongst these
rural damsels who are busy sorting aut tobacco
leaf in a barn. It i one of the hundreds of such
barns spread out in the mid and upcountry
intermediate zane where fhe arable land remains
Jallew during the off season,

Here, with careful nurturing, tobacco grows as a
luerative cash crop and the green leaves turn fo
gold... to the value of over Rs. 250 milion or more
annually, for perhaps 143,000 rural folk.

Tobacen is the mdustry that brings employment Lo
the second highest number of people, And these
people are the tobaceo barn owmers, the tobacco
growers and these who work for them, an the land
and in the barns,

For them, the tobacco leal means meaningful work,

a comiortable hfe and a secure future. A good
enough reason for laughter,
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Celebrating Three Decades
of
Dynamic Growth

In 1961 People’s Bank ventured out in the challenging world of Banking with a staff

of only 46... and a few hundred customers.
Todav, just 33 years later

People Resource exceeds 10,000
Customer Listings at a staggering 5.5 - Million
Branch Network in excess of 328, THE LARGEST

in Sri Lanka

In just three decades People’s Bank has grown to become a highly respected leader
in the Sri Lankan Banking scene. Their spectacular growth is a reflection of the massive _
resources at their command dedicated to the service of the common man — a

dedication that has earned them the title ‘‘Banker to the Millions”
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