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- Administrative Regulations
Of Government — Have they the force of law?
De ALwis vs. DE SiLvA ..

Advocate
Name struck off the roll on being found guilty of a
crime of dishonesty — Application for re-admission

after lapse of thirty years.
IN RE BATUVANTUDAVE

Appeal

Question of law raised for the first time in appeal —
When permissible — Issue of law — In what circums-
tances can such issue be framed in appellate court.

PARARAJASEKERAM V. VIIEYARATNAM

Attorney-General

Discretionary powers of, under section 391 of the
Criminal Procedure Code Whether directions by
Attorney-General under section 391 can amount to inter-
ference with judicial power.

ATTORNEY-GENERAL v, SIRISENA & QOTHERS it

Bail

Courts Ordinance (Cap. 6), section 31 — Application
for bail — Accused charged with murder, attempted
murder and rioting, while being members of an unlawful
assembly— Pending trial, attempt made on life of eye-
witness by relative of one accused — Material to
suggest that accused capable of acting jointly or singly
for a common purpose — Whether indirect attempt
by one accused to tamper with a witness is relevant in
considering whether any of the other accused are to be
allowed bail.

Five accused were charged with murder, attempted
murder and rioting, while being members of an
unlawful assembly. Pending trial before the Supreme
Court, the Attorney-General quashed the committal of
the 1st and 4th accused. An application for bail under
section 31 was made on behalf of the 2nd, 3rd and
5th accused. It was in evidence, by way of an affidavit
by the Police that an attempt had been made on the
life of an eye-witness one Wimaladasa, by persons
among whom were close relatives of the 2nd accused,
and the 4th accused who had now been discharged.
Wimaladasa had alleged that the attempt on his life
was made with a view to preventing him from giving
evidence for the prosecution.

Held: That in view of the fact that there was
material which suggested that the accused were
capable of acting jointly and singly to serve their
common ends, the 2nd accused’s alleged indirect
attempt to do away with witness Wimaladasa 1s
relevant in considering the cases of the 3rd and 5th
accused for bail, and is good reason to apprehend
that any of them if released on bail, would be a
source of danger to the witnesses for the prosecution,

HETTIARACHCHI & OTHERS V. THE QUEEN &

9?[
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Bills of Exchange

Cheque, action on — Averment in plaint that
notice of dishonour given — No plea that such notice
unnecessary — Notice in fact not given — Such notice
a condition precedent to rvight of action on cheque —
Can plaintiff obtain judgment on basis that no notice
necessary — Words “not arranged for” on cheque —
Need to lead evidence as to their meaning — Cheques
not presented on date they were due for presentment

— Burden on plaintiff to show that no funds in defen-
dant’s Bank on that date.

The plaintiff sued the defendant on five cheques
marked ‘A’ to ‘E’ and this appeal was concerned
with two of them, viz. ‘D’ and ‘E’. The trial Judge
had given judgment for the plaintiff in a sum of
Rs. 11,000/- being the value of the two cheques
‘D’ and ‘E’ together with legal interest and costs.

The plaintiff had pleaded in his plaint that he
had given notice of dishonour of these cheques.
He had not pleaded that although there was no such
notice, such notice was not necessary in view of the
absence of effects in the defendant’s Bank, The defen-
dant denied that notice of dishonour had been given
and put the plaintiff to strict proof of that fact.

The defendant raised two issues numbered 8 and 9
at the trial which read as follows:—

“8. Was notice of dishonour according to the
provisions of the Bills of Exchange Ordinance given

in respect of all or any of the cheques marked A,
B, C, D, and E.

9. If not can the plaintiff have and maintain this
action on all or any of the cheques marked A, B,
€, 1 and E+

The trial Judge answered issue No.8in favour of
the defendant and issue No. 9 in favour of the plain-
tiff as faras cheques ‘D’ & ‘E’were concerned. It was
submitted on behalf of theappellant that once the
learned trial Judge answered issue No. 8 in the
defendant-appellant’s favour, the plaintiff’s action
should have been dismissed, as the only question that
arose on the pleadings and issues was whether notice
of dishonour had been given. It was submitted that
such notice was a condition precedent to the right of
action on these cheques.

It was submitted on behalf of the plaintiff-res-
pondent that the cheques contained the word “not
arranged for” and that this was evidence which would
support the learned trial Judge’s finding that notice
of dishonour was not necessary. It was further sub-
mitted that the defendant had not objected to the
admission of the said cheques in evidence. In reply,
it was submitted on behalf of the defendant-appellant
that on the basis of the pleadings and issues the
defendant had been entitled to presume that nothing
turned on the words “not arranged for™” and that the
plaintiff should have called evidence to show what
they meant. It was also submitted that there was no
proof even as to who wrote those words on the
cheques.

Held: (1) That this case was one which should
be decided in accordance with the pleadings and
the issues raised thereon and the evidence led rele-
vant to those issues,
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(2) That notice of dishonour was a condition
precedent to the right of action on the said cheques.
Such notice had not been given in this case.

(3) That the plaintiff should not now be given a
further opportunity to prove what the words ‘““not
arranged for” meant as this alone would not conclude
the matter. The plaintiff would also have to prove
that there were no funds to meet the cheques when
they were due for presentation, as they had been pre-
sented after the due date.

(4) That, further, to give the plaintiff another
chance would be to enable him to show that the
decision of the learned trial Judge, given on grounds
which the plaintiff had then not sought to establish,
was in fact correct.

PERERA v, PERERA e = T

Ceylon (Constitution) Order-in-Council 1946

Section 87(1) — Administrative Regulations of
Government — Have they the force of law.

DE Arwis v. DE SiLva ., o TN

Cheques
See under — BILLS OF EXCHANGE

Child
Father’s preferential right to custody of.

MADULAWATHIE v. WILPUS & ANOTHER T L)

Civil Procedure Code

Civil Procedure Code, section 192 — Interest on
money decreed — Does the section permit a Court
fo give interest in respect .of claims for unliquidated
damages.

Held: (1) That section 192 of the Civil Procedure
Code does not limit the power of the Court to award
interest to cases seeking decrees in respect of liqui-
dated debts. The language used must be construed
as including a claim in unliquidated damages.

_ (2) That the court has a discretion to give or refuse
interest,

MunicipAL CounciL ofF CoLomMBo v. JUNKEER &
OTHERS s = i e Y

See also under — WriT oF EXECUTION

Conciliation Boards

Unreasonable delay in issuing certificate —

Mandarnus

TownN CounciL DopanpuwaA v. DE SiLva & Omms 76

Control of Price Act

Alleged sale of a 14 oz, tin of Milk Maid condensed
milk above the controlled price — Burden on the pro-
secution to prove the quantity of milk sold by the
accused—Admissibility in Evidence of the label appear-
ing on the tin — Rule against hearsay.

YAPATILLEKE V. PIYADASA .. £ i 33

Price Control Act — Emergency Regulation making
section 325 of the Criminal Procedure Code inappli-
cable to offences under the Act — Does the Regulation
apply to offences committed before Regulation became
law — Is such Regulation desirable?

Held: That the Regulation made on 27/11/67 by the
Governor-General under section 5 of the Public
Security Ordinance to the effect that section 325 of
the Criminal Procedure Code shall not apply in the
case of persons charged with an offence under the
Control of Prices Act as amended by Act No. 16 of
1966 does not exclude the application of the said sec-
tion 325 in the case of offences committed before the
Regulation became law.

PopiappuHAMY v. FOOD & PRICE CONTROL INSPECTOR

KAaNDY fl = )< e 10D

Emergency Regulation making section 325 of the
Criminal Procedure Code inapplicable to offences
under the Price Control Act — Appeal argued and
order reserved before Emergency regulation came
into force. Accused not to be prejudiced by delay of
court in delivering judgment.

EDIRISINGHE v. DE ALWIS .. S A 15

Control of Prices (Food) Act — Price Control Order
Jixing wholesale and retail prices of Condensed Milk —
Sale of ““Farm Brand” Condensed Milk 14 oz. tin
in excess of controlled price of 90 cts. — Charge
and conviction for contravening price order — Is
the statement in the label of the tin as to weight of
contents, hearsay? — Evidence Ordinance, section
114 — Presumption to be drawn thereunder.

Held: (1) That when a retailer sells an article
bearing a label which specifies the quantity of its
contents e.g. “14 oz. condensed milk™, “1/2 Ib.
butter” or *“20 Cigarettes” he adopts the specifica-
tion in the label and admits by his conduct that
the v.t:clght or number of the contents without further
proof.

(2) That in such circumstances the presumption
under section 114 of the Evidence Ordinance as to
“the existence of any fact which the court thinks likely
to have happened regard being had to the common
course of human conduct ......... and public and
private business” must be applied.
JALALDEEN v, JAYAWARDENE . . 102
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Co-owners Jury to base their verdict on the supposition put
Co-owners — Prescription among — Enmity bet- iloel;ﬁ“gelrd by the prosecution, unsupported by evi-

ween the co-owners from time each acquired title to
half share — Possession of entire land over ten years
by one of them — Unreasonableness in applying pre-
.s-u;npn‘on that one co-owner possessed on behalf of the
olaer. .

P and K were co-owners of a land in its entirety.
K by deed D1 of 1929 purported to transfer the entire

land to his son H. through whom the defendants
claimed the land.

U, another son of K purchased P’s 1/2 share within
a we%clfrom that day, obviously with a view to con-
test .

There was evidence that in 1930 U instituted action
against H in respect of other lands and there was
consequent enmity between them.

The evidence also established the fact that H
was In occupation of the land from 1929 and took all
the produce without giving any portion of it to U.

Held: That in view of the special circumstance
that there had been enmity between brothers from
and after the time when each of them acquired title to
this land it would be unreasonable to apply the
presumption that one co-owner was possessing on
behalf of the other.

TENNEKOON v, KoIN MENIKE

See also under—PRESCRIPTION

Court of Criminal Appeal Decisions

Court of Criminal Appeal — Convictions of murder
— Prosecution version different from defence version
as to circumstances of incident — Suggestions by pro-
secuting Counsel, unsupported by evidence, placed
before Jury in summing-up without comment — Verdict
of murder unreasonable — Duty of trial Judge — Warn-
ing necessary against speculative inference.

The two accused (brothers) were convicted of
the murder of one T.S. by stabbing him. The prose-
cution gave one version of the circumstances of the
incident, and the defence gave a different version.

The defence version was supported by certain pro-
ved facts and by the evidence of some witness called
__I_:y the prosecution.

The prosecuting Crown Counsel made certain
suggestions to the Jury which were not substantiated
by evidence that might have been called. The trial
Judge referred to the suggestions in his summing-up,
but without any recommendation either way as to
whether the suggestions were worthy of acceptance.
The verdict of the Jury implied that they had based
‘their verdict on the supposition put forward by the
prosecution.

Held: (1) That but for the acceptance of the
prosecution suggestions, one item of evidence at the
least cast a reasonable doubt on the truth of the
prosecution version of the circumstances in which the
stabbing occurred, and it was unreasonable for the

v 109

(2) That it is always open to a Jury to infer the
existence of a fact, if the inference readily and
reasonably arises from other facts which are clearly
proved; but where the prosecution invites the Jury
to make an inference of fact, the actual existence
of which is probably capable of being established by
direct evidence, then the position is different. In
such a case it is not appropriate for the trial Judge
to present the prosecution suggestion to the Jury
without comment. Instead there should be a warning
against a speculative inference of a fact, which if true
could and should have been proved by direct
evidence,

(3) That the verdict of murder was unreasonable.

QUEEN V. SOYSA & ANOTHER

Sentence — Court of Criminal Appeal — Sentence

of imprisonment — Accused’s life endangered when
he struck fatal blow — Apprehension of danger —
Sentence excessive — Bound over — Criminal Pro-

cedure Code, section 325(2).

Where in a case of murder, in the course of the
trial, a plea of culpable homicide not amounting
to murder had been tendered and accepted, and the
facts show that the accused himself had received a
number of injuries at the hands of a companion of the
deceased, two of which were each sufficient in the
ordinary course of nature to cause death, and that
thereafter the accused, when on the point of death
inflicted one stab-wound on the deceased who had
picked up the knife which had been dropped by his
companion, and for which there was a struggle bet-
ween the accused and the deceased, and that the accu-
sed was a man of good character

Held: That the sentence of five years’ rigorous
imprisonment which had been imposed was excessive
and should be set aside. The appellant was ordered to
enter into a bond under section 325(1) in Rs. 500
personal security to be of good behaviour for two
years.

QUEEN v, MUNIYANDY i £s

Criminal Procedure Code, section 243 — Nogl-
compliance with provisions thereof — Failure of trial
Judge to refer to evidence in charge to jury — Effect
— Non-direction amounting to misdirection,

Court of Criminal Appeal — Charge of murder —
Need to charge jury on all defences arising on the evi-
dence — Exceeding right of private defence — Question
of fact to be left to jury — Accused acting with intention
to kill — Whether he thereby falls outside scope of
law of private defence — Whether substantial misca-
rriage of justice in present case — Couirt of.Cnmmaf
Appeal Ordinance (Cap. 7) ,proviso to section 5(2).

Held: (1) That in the present case there had been
no compliance with the express and imperative
provisions of section 243 of the Criminal Procedure

14

21
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Code in that the trial Judge had failed to refer to the
evidence at all in his charge to the jury. This was a
non-direction amounting to a misdirection.

(2) That, further, the law as regards grave and
sudden provocation, sudden fight and the right of
private defence one or more of which defences arose
on the evidence, should have been explained to the
jury, but had not so been explainec.

(3) That whether the accused had exceeded the
right of private defence or not was a question of fact
which should have been left to the jury.

'(4) That even if the accused acted with the in-
tention to kill, if his act fell within the right given
by the law of private defence he would be entitled
to an acquittal. The learned trial Judge had erred
when he directed the jury that if they took the view
that the accused had a murderous intention they
should find him guilty of murder.

Held further: (5) That in view of the defects in
the charge to the jury it could not be said that
there had been no substantial miscarriage of justice.
The proviso to section 5(1) of the Court of Criminal
Appeal Ordinance could, therefore, not be applied.

Per Sri Skanda Rajah, J.: “We would observe that
the jury were not even told of the presumption of
innocence of an accused person and the impact of
that presumption on the evidence.”

QUEEN v. GUNASENA o o

Unlawful assembly and rape — Double hearsay on

material point capable of corroborating evidence of

virtual complainant — Inadmissible — May have in-

fluenced verdict of jury — Retrial.

The six accused — Appellants were convicted of being
members of an unlawful assembly, the common object
of which was to commil rape on the virtual
complainant. The 1st, 2nd and 3rd accused were con-
victed of rape.

The evidence as to the actual rape was only that
of the virtual complainant. Her husband had been
away from the village on the night of the incident. On
the next day the virtual complainant went to a distant
place in search of her husband, and explained that she
did so because on the evening of the day of the inci-
dent,she had sent her servant girl to ‘“‘the junction™,
and the servant girl had returned and inf ormed her that
the mudalali at junction had told the servant girl that
the husband had gone away in a car, because the 1Ist
accused had sent him to that place.

Though the servant girl gave similar evidence,
neither the mudalali nor the husband was called to
speak to this matter.

Held: (1) That the evidence as to this matter
would have afforded strong corroboration of the
virtual complainant’s evidence of the rape, it was
impossible to be sure that the Jury were not in-
fluenced by the knowledge of this fact, and the
convictions should be set aside.

THE QUEEN v, DISSANAYAKE & Six OTHERS

25
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Courts Ordinance

Sections 19 and 37T — Revisionary powers of
Supreme Court in velation to non-summary proceedings.

ATTORNEY-GENERAL V. SIRISENA & OTHERS -

Section 31 — Application for bail — Accused
charged with murdet, attempted murder and rvioting —
Circumstances in which bail should be refused.

HerTiARACHCHI & OTHERS v. THE QUEEN L

Criminal Procedure Code

Sections 19, 159, 160, 161(1), 161(2), 163, 164,
337, 356, 391.

Attorney General, discretionary powers of, under
section 391 of the Criminal Procedure Code — Non-
summary inquiry on charge of alleged murder against
P and respondents — P. committed for trial but res-
pondents discharged without proceeding to act under
section 159, 160 and 161 of the Criminal Procedure
Code.

Directions by Attorney-General under section 391
of Code to Magistrate to take further steps with a
view to committal of respondents—Magistrate COmp-
lying with some instructions but discharging respon-
dents again — Return of record by Attorney-General
with direction to commit respondents for trial fo
Supreme Court — Refusal by magistrate to comply
on ground that original order of discharge made under
inherent powers of Court and Attorney-General had
;ég (?owm- to give directions under section 391 of the

odae.

Whether directions by Attorney-

Judicial power —
391 can amount to interference

General under section
with judicial power.

Revisionary powers of Supreme Court — Do they
apply to said order of refusal to comply with Attorney-
General’s directions — Criminal Procedure Code,
sections 19, 159, 160, 161(1), 161(2), 163, 164, 337,
356, 391 — Is an order under section 162(1) made
under inherent powers of Court or under statutory
powers — Nature of duties of a committing Magistrate.

Courts Ordinance, sections 19 and 37.

After non-summary proceedings on an alleged
charge of murder against one P and the three res-
pondents abovenamed, the learned Magistrate made
order committing P for trial and discharging the three
respondents without proceeding to act in respect 0
them under sections 159, 160 and 161 of the Code
on the grounds,

(a) that the prosecution witnesses contradicted
each other and their evidence was to some extent
contradicted by their previous statements.

(b) that the witnesses failed or delayed to make
statements incriminating the respondents and there-
fore the evidence did not justify the committal of the

respondents,

1

63
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Thereafter the Attorney-General in purported
_ exercise of powers conferred by section 391 directed
the Magistrate

(a) to record further evidence as may be adduced
by the prosecution.

~ (b) to read the charge to the respondents and to
inform them that they have the right to call witnesses
ang 1Ii;thcy so desire to give evidence on their own
behalt.

(¢) to comply with the provisions of sections 160
and 161 of the Criminal Procedure Code.

(d) to conduct and conclude the inquiry in accor-
dance with the law.

At the inquiry held for the purpose on counsel for
the Crown stating that he was not calling any further
evidence, the learned Magistrate complied with (b)
and (c) above, but again made order discharging
the respondents.

The Attorney-General again returned the record
to the Magistrate with a direction to commit the
respondents for trial before the Supreme Court. The
Magistrate refused to comply with this direction stat-
ing as his ground that he had made his original order
of discharge under inherent powers of Court and that
the Attorney-General had no power to give directions
under section 391 of the Code.

The Attorney-General applied for the revision of
this order.

Held: (1) That where a Magistrate at the close of
the prosecution case in non-summary proceedings
considers the evidence not sufficient to put the accused
on his trial, he could make an order of discharge
under section 162(1) of the Criminal Procedure Code
and such an order is made in the exercise of the
statutory power conferred by that sub-section and
not by virtue of the inherent or other power referred
to in sub-section 2 of section 162 of the Code.

(2) . That the only power to make the first order of
discharging made in this case on either of the grounds
(a) and (b) aforesaid is conferred by sub-section 1 of
section 162 of the Code. The claim by the Magistrate
in his last order that he made the Ist order of dis-
charge under inherent powers referred to in section
162(2) is untenable.

(3) That section 164 of the Code permits a Magis-
trate, in exercising his discretion to discharge, to rely
on evidence “in favour of the accused” in case of a
conflict ,and is not in terms limited to a contradiction
between prosecution evidence on the one hand and

defence evidence or evidence on-behalf of the accused
on the other. This discretion is also statutory.

(4) That the operation of sub-section 1 of section
162 is not restricted to a case in which non-summary
inquiry has been concluded. It also applies to a case
where the prosecution evidence is insufficient to put
the accused on his trial — before the Stage of Com-
pliance with section 159, 160 and 161 of the Code.

(5) That in view of the above conclusions, the
Attorney-General clearly had the power to give direc-
tions under section 391 of the Code and the Magis-
trate’s refusal to comply was unlawful.

(6) That the said order of refusal is an order within
the meaning of section 356 of the Criminal Procedure
Code and section 37 of the Courts Ordinance and
the revisionary powers of the Supreme Court are
exercisable in respect thereof.

(7) That section 19 of the Courts Ordinance read
with section 5 of the Criminal Procedure Code is
wide enough to confer powers of revision in relation
to non-summary proceedings.

~(8) That accepting the explanation of the term

“Judicial power” as given by Griffith, C.J., in
Appleton vs. Moorehead (1908 8 Commonwealth
Reports 330) in the case of an order committing a
person for trial before a Court or discharging him
from liability to trial, there is no determination of
any right of a citizen or of the state: hence the pur-
ported exercise by the Attorney-General of powers
under section 391 of the Code is not illegal as one
interfering with the powers of Court.

Per H. N. G. Fernando, C.J. “(a) A committal need
not in law be followed by a remand, and even when it
is, the committing Magistrate does not in his capacity
as such, make any determination as to whether or not
the accused person is to be deprived of his liberty.”

“(b) These powers of the Attorney-General
which have commonly been described as guasi-
judicial, have traditionally formed an integral part
of our system of Criminal Procedure, and it would be
quite unrealistic to hold that there was any intention
in our Constitution to render invalid and illegal the
continued exercise of those powers,”

“(c) It is well to remember that, just as much as
Chapter XVI of the Code confers a certain measure
of discretion on a Magistrate before whom non-
summary proceedings are taken, other provisions
of the Code equally confer on the Attorney-General
a measure of discretion which is rendered effective by
his statutory power to secure that inquiries under
Chapter XVI will terminate in a manner determined
in the exercise of that discretion.”

ATTORNEY-GENERAL V. SIRISENA & OTHERS I

Section 243 — Non-compliance with provisions rherq-
of — Failure of trial judge to refer to evidence in
charge to jury — Effect.

QUEEN v. GUNASENA A

Section 338(2) — Attorney-General’s right to
appeal against any judgment or final order of a
Magistrate’s Court or District Court.

SoLICITOR-GENERAL v. AvA UMMA & OTHERS

Section 413 — Accused charged with possession of
“Jackpot’ machines — Offence under sub-section
3(B)(1) of the Gaming Ordinance as amended by Acts
No. 26 of 1927 and 48 of 1961 — Acquittal of accused
— Application by accused for return of the ‘Jackpots’
produced at trigl — Refusal by Magistrate — Revision,

25

65
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The accused petitioner sought the revision of an
order made by the learned Magistrate refusing an
application made for the return of two ‘Jackpot’
machines which were productions in proceedings in
which he was charged with their possession in con-
travention of sub-section 3 B(l) of the Gaming Ordi-
nance as amended by Acts No. 26 of 1957 and 48 of
1961 and acquitted.

It was contended for the petitioner that the learned
Magistrate had in his order assumed (a) that inasmuch
as the prosecution failed to prove its charge, the
petitioner would also fail in establishing possession for
the purpose of his application for return of the pro-
duction;

(b) that upon the return of these implements and
appliances, the petitioner would automatically be
committing a fresh offence of possession to which he
would be able to plead in defence the Courts® order
returning the productions.

Held: (1) Thatthe Magistrate was in error when
he applied to the question before him the high
standard of proof required in a criminal prosecution.

(2) That it was the Magistrate’s duty to address
his mind to the powers vested in him under section
413 of the Criminal Procedure Code independent of
a.rgyl decision he may have arrived at in the criminal
trial,

(3) That possession per se of these articles is not
illegal as there may be circumstances though in very
rare cases in which their possession would not amount
to a criminal offence. This, therefore, was a fit case
for a fresh inquiry.

WNAGANATHAN v. DFE Sitva ..

Section 325 — Applicability to offences under Control
of Prices Act.

PopiappuHaMY v, Foob & PriCE CONTROL INSPECTOR
KANDY xe e 7

EDIRISINGHE v. DE ALWIS .. -

Section 353 — Case stated by Magistrate for opinion
of Supreme Court — Is it open to a Magistrate to state
such a case when, without proceedings to conviction,
he orders the accused to enter into a Probation order
to be of good behaviour.

PreEMASIRI v. S.I. PoLiCE, DICKWELLA ., P

Debt Conciliation Ordinance

Debt Conciliation Ordinance, sections 43 and 56 —
Amending Act No. 5 of 1959 — Clause in agreement
entered into before the Board setting out conditions
for the determinations of debtor’s rights of retransfer —
Payment by monthly instalments — In default of any
instalment right to retransfer at an end — Effect of such
a clause — Applicability of procedure in section 43 —
Is proceeding pending before the Board — Prevention
of Frauds Ordinance, section 2. %
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By deed of transfer No. 2613, dated 11th January,
1958, the defendants-appellants tra_nsfcrred their in-
terests in the land forming the subject matter of this
action, to the plaintiff-respondent, subject to the
condition that the plaintiff would reconvey the said
interests on the payment of a qertam sum of money
within a specified period of time. The defendants-
appellants made an application for relief to the Debt
Conciliation Board and a settlement was arrived at
between the parties whereby the principal sum and
the interest thereon was to be repaid to the plaintfi-
respondent on certain dates fixed in the settlement
and upon the payment of the full sum due, the plaintiff
respondent was to reconvey the said land to the defen-
dants-appellants. It was also agreed that in the event
of a single default the right to redeem would be at an

end.

The plaintiff’s proctor subsequently applied to the
Debt Conciliation Board for an order dismissing the
defendants-appellants’ application on the basis of a
default but no order of dismissal was made in view of
the provisions contained in the settlement itself in
regard to the consequences following a default.

Upon the plaintiff-respondent filing action, for
declaration of title, ejectment and damages the
defendants-appellants raised objections on the ground
(1) that by virtue of the provisions in the Amending
Act No. 5 of 1959, the conditional transfer executed
by the appellants was in fact a mortgage and that pro-
ceedings before the Debt Conciliation Board were
pending at the time action was filed, thereby debarring
the plaintiff from maintaining this action; (2) that the
only remedy available to the plaintiff was the one pro-
vided by section 43 of the Debt Conciliation Ordi-
nance.

Held: (1) That Act No. 5 of 1959, amending the
Debt Conciliation Ordinance did not remove the
necessity for notarial attestation in the creation of
a valid mortgage, required under section 2 of the
Prevention of Frauds Ordinance.

(2) That the inclusion of the definition of the
term “mortgage” in the amending Act, enables the
Dabt Concziliation Board to effect settlements in the
case of conditional transfers to the extent of settling
the terms and conditions of repayment and retransfer.

(3) That where it was agreed before the Debt Con-
ciliation Board between the parties that the right to
retransfer would be at-an end upon a default by the
debtor, and a default was in fact committed, the
Board could have no further jurisdiction to deal with
any matter relating to the transaction, and the
application in respect of such a transaction could not
be pending.

(4) That the plaintiff was entitled to maintain this
action without resorting to the summary procedure
laid down in section 43 of the Ordinance.

JOHANAHAMY & OTHERS V. SUSIRIPALA o

' Decree

Execution of money decree — Writ allowed but not
actually served — Application for notice under section
219 Civil Procedure Code — Notice not served though

Vol. LXX1y

i

30



Vol. LXXI1V

issued and re-isstied several tines —
application for writ — Served
debtor to appear in response to notice — Order to issue
writ —  Can court vacate such order subsequently and
dismiss application for writ on ground of want of due
diligence. i

— Notice of second
— Failure of judgment

DE SILVA ¥. SURIAGE

Delegated Legislation

Sce under — SUBSIDIARY LEGISLATION
Divorce
Adultery of wife — No marital relations since
marriage — Husband entitled to nominal damages

only.

GUNAYA v. PEDORISA

Employees’ Provident Fund Act

Employees’™ Provident Fund Act, No. 15 of 1958,
sections 3(1), 3(2), 23, 24, 46(1) Employee contri-
buting to Fund as member — Nomination of person
to receive all amounts lying to credit of member on his
death — Subsequent Last Will made by such member
bequeathing the amount to others as well — Claim
and counter claim by Executor named in Will and
person nominated — Who is entitled to the benefit?

One W. an Engineer, who died on 23/7/66 was a
member of the Employees’ Provident Fund and in
terms of the Employees’ Provident Fund Act No. 15
of 1958 made contributions to the said Fund. He had
nominated the Ist respondent as the person entitled
to be paid all amounts lying to his credit in the Fund
m the event of his death.

W. had also left a Last Will in which he had be-
queathed his property including the sum lying to his
credit in the said Fund to the appellant. and the 1st,
3rd and 4th respondents.

¢

The 2nd respondent as Executor of the said Last
Will claimed the amount lying to the credit of W.
from the Commissioner of Labour, The 1st respon-
ii;;nt counter-claimed as the person nominated by

The Commissioner, acting under section 28 of the
Act made a determination that the first respondent
was enttled to the entirety of the amount, which
decision was affirmed by the Tribunal of Appeal on
an appeal taken to it.

On an appeal to the Supreme Court from the last
decision under section 29(2) of the Act.

Held: (1) That in view of the provisions of section
3(2) of the said Act it could not be argued that the
nomination of the 1st respondent was revoked or
superseded by the Last Will,

(2) That the argument for the appellants that the
2nd respondent as executor was entitled to the
payment of the said benefit under sub-paragraph
(2) of section 24 of the Act could not be accepted as:

43
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(a) this section was intended to apply only in
cases where a member dies and there is no valid or
effective nomination.

(b) ‘nomination’ is the only method provided
by the Act by which a member of the Fund can
control the destination of the amounts standing
to his credit in the event of his death.

(¢c) a member of the Fund cannot make a testa-
mentary disposition of such money.

(3) That the 1st respondent being nominee was
therefore entitled to receive the benefit.

WEERAKOON v, KUMARIHAMY & OTHERS
- Estate Duty

Estate Duty Ordinance — Section 21(1) — Stamp
Ordinance Parts Il and Il in Schedule 4 — Applica-
tion for conferment of sole testamentary jurisdiction
on District Court — Stamp iduty leviable on documents
filed by petitioner — How computed.

In Re ESTATE OF SAMSUDEEN

Estoppel

Doctrine of promissory estoppel — When can such
plea be taken — No estoppel in face of statute,

| PARARAJASEKERAM 7. VIJEYARATNAM

Evidence

In a prosecution for selling a 14 oz. tin of condensed
milk above the controlled price, the statements on the
label of the tin constitute only hearsay evidence and
are therefore not admissible to prove the quantity of
condensed milk in the tin.

" YAPATILLEKE v. PIYADASA

Evidence Ordinance

Evidence Ordinance, sections 68, 69 and 71 — Appli-
cability in Criminal case where deed impugned as
forgery—Indictment for forgery of deed of transfer—
Vendee, two attesting witnesses and two of the alleged
executants accused — Objection raised by defence
counsel when deed shown to first witness at trial, on
ground that section 68 not complied with — Object:‘a{:
upheld—Prosecuting counsel taken by surprise—Appli-
cation for date to consult Attorney-General—Refusal —
Ovder discharging and acquitting accused — Appeal
by Solicitor-General— Whether this amounts refusal
by Crown to lead evidence — Notaries Ordinance,
section 31-—Criminal Procedure Code, section 338(2).

The five accused were indicted inter alia on a charge
of conspiracy to commit forgery of adeed of transfer,
It was alleged that (a) the 1st and 2nd accused were
two of the eleven executants, (b) the 3rd & 4th accused
the attesting witnesses, (¢) the 5th accused was the
vendee.
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At the trial when the 1st witness for the prosecution
a person claiming to be one of those in truth entitled
to the land purported to have been conveyed by the
deed was shown the alleged forged deed, counsel for
the defence objected to its production on the ground
that section 68 of the Evidence Ordinance was not
complied with, i.e. that the execution of the deed
had not been proved by calling at least one of the
attesting witnesses.

The learned District Judge upheld the objection
mainly on the ground that the prosecution had not
given an opportunity to the witnesses to the deed
(3rd and 4th accused) to deny the execution of the
document or to say that they cannot recollect its
execution.

Thereupon the proctor who was conducting the
prosecution applied for a postponement to enable him
to consult the Attorney-General for instructions
necessitated by the order upholding the objection.
This was refused and the trial Judge made order
acquitting and discharging the accused.

The Solicitor-General appealed.

On a preliminary objection to the appeal on the
ground that what took place after the order up-
holding the objection was in reality a refusal on the
part of the Crown to lead evidence —

Held: That considering the novelty and difficulty
of the point of evidence that arose so early at the
trial, the trial Judge should have granted a post-
ponement for the purpose indicated by the proctor,
even directing the Crown to pay the day’s costs, if he
thought such a step expedient. Bearing in mind also
the provisions of section 338(2) of the Criminal Pro-
cedure Code, the preliminary objection shouid there-
fore be overruled.

Held further: (1) That section 68 of the Ordi-
nance has no application to a criminal case where
the prosecution has made the attesting witnesses also
accused in the case and are not seeking to use a deed as
evidence, but to prove that itis a forged instrument,

(2) That in such a case the elements of the charges
which have to be established by the prosecution may
be established in any of the ways permitted by law.

(3) That the trial Judge misdirected himself com-
pletely when he held that the execution of the deed
could in view of section 71 of the Evidence Ordinance
be proved by other evidence only where attesting
witnesses deny or do not recollect the execution of the
document for he has inadvertenlty overlooked the
important circumstance that being a criminal trial,
the 3rd and 4th accused, were not competent witnesses
for the prosecution.

(4) That an attesting witness who is not legally
not competent to give evidence comes within the
expression “if no such attesting witness can be found”
occurring in section 69 of the Evidence Ordinance.

(5) That even the words “capable of giving evi-
dence” in section 68 should be interpreted to include
legal capacity or competency. Therefore, even on an
assumption that section 68 would ordinarily have been
applicable the legal incompetency of the 3rd or

4th accused to testify for the prosecution brings this
case within the class of cases contemplated in seciton
69 of the Evidence Ordinance.
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SoLICITOR-GENERAL v. AvA UMMA & OTHERS .. 65

Section 114 — Label on tin of condensed milk stating
weight of contents 1o be 14 oz.—Is proof of weight
necessary in case of contravention of a price control
order.?

Y APATILLEKE v. PIYADASA

JALALDEEN V. JAYAWARDENE e aE]

‘ Habeas Corpus

Writ of Habeas Corpus — Application by mother
for custody of child — Preferent right of father —
Principles applicable in determining such question.

Held: (1) Thatin an application for the custody
of a child the paramount consideration is the welfare
of the child. It is settled law that subject to that con-
sideration, so long as the matrimony subsists, the
father, as the natural guardian has a preferential right
to the custody of the child born of the marriage.

(2) That the burden is on the mother who seeks
to obtain custody, to prove that the interests of the
child require that the father should be deprived of his
legal rights. This burden, the petitioner had failed
to discharge in this case.

Per Siva Supramaniam, J. “The learned Magis-
trate, however, has stated as an additional reason for
his recommendation that if the custody of the second
respondent is granted to the petitioner, both children
will be able to grow up together and the second res-
pondent will have a companion to play with. While
it is undoubtedly very desirable that the children
of a family should have the companionship of each
other, particularly when they are young, that can
hardly be the deciding factor in the determination
of the question under consideration.”

MADULAWATHIE v. WiLPpus & ANOTHER

Heavy OQil Motor Vehicles Taxation Ordinance

Heavy QOil Motor Vehicles Taxation Ovrdinance,
sections (1) and 4(1) — Amendment of section 2 by
Finance Act No. 2 of 1963 by inserting sub-section 1
— Power given to Minister to vary rates of taxation
by order published in Gazette — Temporary validity of
such Order till approval by House of Representatives
within @ month or as specified in sub-section 1 —
Consequences of long delay in bringing before House
for approval.

Revenue Protection Ordinance (Cap. 250).

The Magistrate of Galle made orders in terms of
section 4(1) of the Heavy Oil Motor Vehicles Taxation
Ordinance for the recovery, as fines from the Petitioner
two amounts specified in two Certificates issued by
the Government Agent under the same section on
12/8/67 and 14/8/67 in respect of two motor vehicles
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for certain periods commencing from | G
1/5/63 respectively. g /6/64 and

Section 2(1) of the Ordinance provides that such
tax shall be paid in accordance with rates prescribed
in the First Schedule to the Ordinance.

F_inancg Act No. 2 of 1963 amended this section
by inserting a new sub-section 7,

(a) enablinga M inister to vary the rates in the
First Schedule from time to time by Order published
in the Gazette,

(b) requiring inter alia the House of Represen-
tatives to pass a motion within one month from the
date of publication of such Order in the Gazette or
if no meeting is held within that period, at the first
meeting of the House held after the expiry of that
period.

The order varying the rates of tax under the new
sub-section 7 was published in the Gazette in 29/4/64
and the motion for approval of the House was made
on 20/8/64.

On an application to the Supreme Court for the
revision of the said orders by the Magistrate, it was
argued for the petitioner that because the motion for
approval was not passed in the House within the time
specified in (b) above, the order was fully inoperative
or alternatively that it became operative only on the
date of the approval of the House.

Held: (1) That it is a fundamental principle of
British Constitutional law that the subject cannot be
taxed except directly by Statute enacted by Parliament
or alternatively by Resolution of the House of,
Commons passed by virtue of enabling power in a
statute.

(2)  That the new sub-section 7 aforesaid provides
for this alternative method which is prescribed in the
Revenue Protection Ordinance (Cap. 250).

(3) Thata sine qua non for such temporary validity
of a taxation Order is that the Minister responsible
must perform the obligation which he owes to
Paliament to bring the Order before the House of
Representatives for approval.

(4) That paragraph (c) of sub-section 7, which
provides that even if the House refuses to approve
such a taxation Order and it therby become revoked,
the levy of taxes prior to the time of such revocation
will be valid, is of no avail, where as in this case it is
brought before Parliament long after the prescribed
time.

(5) That, therefore, the failure to comply with the
provisions of paragraph (b) of sub-section 7 had the
consequence that the aforesaid Order published in the
Gazette of 27/4/63 had no validity as such.

(6) That the new Schedule of rates became valid
and operative only as from the date of the passing of
the motion of approval i.e. as from 20/8/64.

(7) That the Government Agent might yet be
entitled to recover by means of the issue of fresh
Certificates tax for the period ending 20/8/64 at the

rates specified in the original schedule and for the
periods subsequent to 20/8/64 at the new rates.

ILLEPERUMA SoNs Lip., ».

GOVERNMENT AGENT,
GALLE 4 o

Husband and Wife

Husband and Wife — Duty of support — Right of
a dqserr_ed wife to remain in the matrimonial home —
Maintainability of an action for ejectment filed by the
husband during the subsistence of the marriage.

A divoree action in which both husband and wife
were claiming a divorce from each other was filed
by the appellant (husband) in March 1956. On
December, 20 1962, the District Court entered decree
nisi in favour of the respondent. The appellant filed
an appeal against the judgment of the District Court
which appeal was finally disposed of in 1967.

On December 29, 1962, the appellant gave notice
to the respondent to quit the flat of which he was the
owner and which, he alleged, she occupied “with his
leave and licence”. On February 20, 1963, the res-
pondent not having left the premises, the appellant
Instituted the present action in which he prayed
for her ejectment and for damages.

Held: (1) That on the date of the notice to quit
as well as on the date of the institution of this
action, the divorce action was pending, and the parties
were still husband and wife in law.

(2) That the appellant, by reason of his duty of
support, had to provide the respondent with accom-
modation food, clothing, medical attention and
whatever else she reasonably required,

(3) That a deserted wife has the right to remain in
the matrimonial home unless alternative accommod-
ation or substantial maintenance to go and live else-
where is offered to her.

(4) That the present action was therefore not
maintainable.

The following dictum of Lord Upjhon in Provincial
Bank Ltd. v. Ainsworth was quoted with approval:

“A wife does not remain lawfully in the matrimo-
nial home by leave or licence of her husband as the
owner of the property, She remains there because,
as a result of the status of marriage, it is her right
and duty so to do and, if her husband fails in his duty
to remain there, that cannot affect her right to do so.
She is not a trespasser, she is not a licencee of her
husband, she is lawfully there as a wife, the situation
is one sui generis. She may be described as a licencee
if that word means no more than one who is lawfully
present, but it is objectionable, for the description of
anyone as a licencee at once conjures up the notion of
a licensor, which her deserting husband most empha-
tically is not.”

CANAKERATNE v, CANAKERATNE i 4
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Divorce — Adultery of wife — No marital relations
since marriage — Husband entit led to nominal damages
only.

GUNAYA v. PEDORISA

Industrial Disputes Act

Industrial Disputes Act No. 43 of 1950—Creation of
Labour Tribunals by Amending Act No. 62 of 1957 —
Rule making powers conferred on Minister by sections
31A(2) and 39(1) thereof — Regulation 16 enacted by
Minister specifying time limit for making applications
to a Labour Tribunal — Validity of such Regulation —
Whether such Regulation belongs to field of substantive
law or procedure — Whether necessary for giving effect
to principles of Act — Power of Courts o declare it
ulira vires even though approved by Parliament —
Industrial Disputes Act, sections 31A(2), 31B(1), 31
D(3), 39(1) and (2) — Interpretation Ordinance (Cap.
2), section 17(1)(e).

Statutes — Retrospective operation — Presumption
against interference with vested rights — Distinction
between rights and existing rights Whether Amend-
ing Act No. 62 of 1957 applicable retrospectively 10 a
termination which occurred prior to the infroduction
of the Act — No right to relief under Act in such a case.

In terms of Regulation 16 of the Regulations made
by the Minister of Labour under section 39 of the
Industrial Disputes Act (No. 43 of 1950 as amended
by Act No. 62 of 1957) an application by a workman
to a Labour Tribunal for relief or redress must be
made within 3 months of the termination of the
workman’s services.

The appellant in the present case had made an appli-
cation to a Labour Tribunal on 14th August 1965.
There was a finding of fact by the President of the
Tribunal that the actual date of the termination of his
services was in the year 1957. In terms of Regulation
16 the application was therefore out of time and it
was rejected by the Tribunal as the date of dismissal
was held to be more than three months anterior to
the application.

The only point taken in appeal for the appellant
was that Regulation 16 was ultra vires the powers
conferred on the Minister by the Industrial Disputes
Act. While contending that this Regulation was intra
vires, counsel for the respondent took the further point
that the appeal could not in any event succeed as at the
date of the termination there was no Tribunal in exis-
tence to which an application for relief could have
been made. Part IV A of the Act (brought in by Act
No. 62 of 1957), which created the Labour T ribunals,
was enacted in its entirety only on 31st December,
1957 which was a date subsequent to the termination
of the workman’s services.

Held: (1) That Regulation 16 made by the
Minister was ultra vires. This Regulation enacted a
rule that was one of substantive law rather than
procedure and would not, therefore, come within the
scope of the rule-making powers conferred on the
Minister by sections 31 A (2) and 39(1) of the Indus-
trial Disputes Act, as amended; nor was such a

|
|

rule necessary in terms of section 39(1)(h) for carrying
out the provisions of the Act or giving effect to its
principles.

(2) That the requirement of approval by Parlia-
ment found in section 39(2) of the Act, which made
every regulation so approved “‘as valid and effectual
as though it were herein enacted”, did not have the
effect of removing such regulations from the purview
of the Courts once Parliamentary approval had
been obtained.

(3) That although the regulation in question was
ultra vires, the Act did not apply retroactively to a
termination which had occurred prior to its intro-
duction as this would involve an interference with
vested rights for which there was neither express pro-
vision nor necessary implication in the Act. The work-
man in the present cass had no right of access to the
Labour Tribunal since his services had been termina-
ted prior to the statute creating the Tribunals

coming into operation.

RaM BANDA v. RIVER VALLEYS DEVELOPMENT BOARD

Insurance

Motor Insurance — Action by insurer for declaration
of non-liability under section 109 of Motor Traffic Act
on ground of breach of specified condition — Payments
already made by insurer on claim being made — False
declaration by dependant — Facts not known to insurer
— Effect of earlier payments.

CEYLON MOTOR INSURANCE ASSOCIATION L1D. V.
JAYAWEERASINGHAM o K

i Interpretation

Interpretation Ordinance section 17(1)(e)—Validity
of rules not made within the rule making power —
Interpretation of terms in which delegated powers are
conferred.

RAM BANDA v. RIVER VALLEYS DEVELOPMENT BOARD

Section 17(1)(c)— Does not apply to the Adminis-
tration Regulations of Government.

DE ALWIS v. DE SILVA

Jaffna Matrimonial Rights and Inheritance

Jaffna Matrimonial Rights and Inheritance Ordi-
nance (Cap. 58), section 37 — Estate of deceased parent
devolving on minor child — Surviving parent possessing
and enjoying income and effecting improvements — Is
he entitled to compensation for such improvements?

Held: (1) That the rights of a surviving parent as
set out in section 37 of the Jaffna Matrimonial Rights
and Inheritance Ordinance are narrower in scope than

those of a usufructuary, while as regards his rights of

possession of the property and enjoyment of the in-
come thereof, a surviving parent is in the very same
position as a usufructuary. .
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(2) That a usufructuary is not in the absence of
special circiimstances, entitled to claim for Improve-
ments made by him to the property over which he
enjoys the right of usufruct. 3

~ (3) That even if the defendant. (who is the surviy-
ing parent of the deceased minor child and whose
rights have devolved on the plaintiff) is regarded as a
bona fide possessor, he is not entitled to claim com-
pensation for the improvements made on the land he
possessed under section 37 of the Jaffna Matrimonial
Rights and Inheritance Ordinance as he had had the
use and enjoyment of the improvements for the
entire anticipated period, viz. the period of minority.

ARUMUGASAMY IYER v. MUTTUCUMAROE IYER

Judicial Power

Whether directions by Attorney-General under
section 391 of the Criminal Procedure Code can amount
to interference with judicial power.

ATTORNEY-GENERAL V. SIRISENA & OTHERS

Land Acquisition

Land Acquisition Act — Action for declaration and
Injunction -— Acquisition alleged to be unlawful — In-
terim Injunction — Description of land as portion out
of larger land— Corpus indeterminate — Insufficient
in law — Particular land — Section 4 notice, section
5 declaration and section 38 order bad — Acquiring
officer and owner should know identity of C orpus —
Land Acqusition Act (Cap. 460) as amended by Act
No. 28 of 1964, sections 2, 4, 44, 5 and 38.

The plaintiff-appellant instituted this action in the
District Court of Matara for a declaration, inter alia,
that a proposed acquisition of land belonging to him
was wrongful and unlawful and for a permanent in-
junction restraining the defendants from taking steps
to acquire the land. He also sought an interim
injunction.

The present appeal was from an order dismissing
the. application for the interim injunction, and
discharging the enjoining order entered earlier.

The notice under section 4, the declaration under
section 5 and the order under section 38 of the Land
Acquisition Act (Cap. 450) described the land to be
acquired as a portion in extent 1 a. 1 r. 16 p. out of
the land called Hambu Ela Watta. The boundaries
of the land to be acquired were so stated that what-
ever way one attempted to ascertain where precisely
within Hambu Ela Watte that portion was to be found,
one would be met with uncertainty as to its location.
The corpus sought to be acquired as described in the
documents was an indeterminate one.

_ Held: (1) That the description adopted in the
Instant case failed to give effect to the requirements of
the Land Acquisition Act.

(2) That to enable the Acquiring officer to give
notice under section 4 to the owner or owners, it must
follow that such officer should know the particular
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| land proposed to be acquired; and to enable the owner
| or owners to file objections to the proposed acquisi-

iiora they should know the precise location of such
and.,

‘ (3) That the written declaration under section 5
must also relate to that particular land; and the
order under section 38 must also set out the particular
land to be acquired. The acquisition cannot be of an
‘ indeterminate corpus.

(4) That in view of the provisions of section 4A
‘ _(contamed‘ in Amending Act No. 28 of the 1964), any
Interpretation which would involve the result that a
person would be prevented from dealing with all his
lands_m a particular area, because he does not know
what is the land in that area that he cannot dispose of
without contravening the Act, should be avoided.

(5) That the three documents under sections 4,
5 and 38 in this case did not have the force and
effect which the Land Acquisition Act contemplates.

KARUNANAYAKE v. DE SILVA & ANOTHER

Landlord and Tenant

Landlord and Tenant — Lease expiring by effluxion
of time — Lessee remaining on premises thereafter
landlord entitled to insist that such tenant pay the autho-
rised rent and not the rent due in terms of the lease —
Sum held by lessor as deposit — Whether arrears of rent
can be set off against such sum — Rent Restriction Act
(Cap. 274), sections 3(1), 14 — English Increase of
Rent and Mortgage Interest (Restriction) Act, 1920,
section 15(1).

| Held: (1) That where a lease expires by effluxion
| of time and the lessee remains on the leased premises
| as a tenant protected by the Rent Restriction Act, the
landlord is entitled to demand from the tenant the
authorised rent of the premises in terms of the Rent
Restriction Act.

(2) That in such a case, where in terms of the lease
the lessee had to pay a certain rent and also to pay
the rates, on the expiry of the lease the lessee was in
the position of a monthly tenant and the landlord

| could decide to pay the rates himself and insist that the
tenant pay to him the authorised rent of the premises,

(3) That where there is a sum paid at the com-
mencement of a lease as a deposit by way of security
for the due performance of the terms of the lease, such
| adeposit did not in the absence of express agreement
relieve the tenant of his obligation to pay the current
rate for each month. Rent due to the landlord could
not therefore be set off against this sum.

Per Sirimane, J. “If, for instance, a lease for a long
period is ended by effluxion of time, when rental
values of properties are very different, from those
that prevailed at the time the lease was entered into,
it would be manifestly unfair to permit the tenant to
remain in possession and insist on the landlord accep-
ting the rent payable under the defunct contract, and
deny the landlord the right to claim the rent which the
law authorises him to charge.”

THEIVENDARAJAH ¥, SANOON . A
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dent as Head of Department — Delay in receivin
Lease replies to petitions — Application for Writ of Manda€
See under — LANDLORD AND TENANT mus praying for directions to respondent to forward
PREVENTION OF FRAUDS ORDINANCE petitions to respective addressees — Is the respondent
under a statutory duty 1o do so? — Administrative
Regulations laid down in Manual of Procedure — Do

Magistrate they have the force of law?

Refusal by Magistrate o comply with_directions Ceylon (Constitution) Order in Council, Articles
given by Attorney-General under section 391 of the .82, 87(1)88—Interpretation Ovrdinance, section
Criminal Procedure Code on the ground that his (Magis- 17(1).
trate’s) order of discharge was made under inherent 8 :
powers of the Court and the Attorney-General had no Held: (1) That the Administrative Regulations
power to give directions under section 391 — Revi- laid down in the Manual of Procedure do not have
sionary powers of Supreme Court. the force of ‘law’ and that non-compliance wth

these rules cannot be enforced by mandamus. They

ATTORNEY-GENERAL v. SIRISENA & OTHERS e 3 only regulate a course of conduct for the guidance of
public officers and are intended pirmarily to ensure the

smooth functioning of work in Government Depart-

Mandamus | ments.

Does it lie in regard fo local authorities. I (2) That the duty to comply with the regulations

is one which the respondent as a public servant

DE SILVA v. SENANAYAKE & OTHERS .. il himself owes to the Crown, whose servant he is, and

not to the petitioner who is a subordinate officer in
his department.

Writ of Mandamus — Premises occupied by

Conciliation Board — Failure to pay assessment rates (3) That section 17(1)(e) of the Interpretation
for over six years — Unsuccessful attempts by landlord Ordinance contemplates only such rules, regulations
(Town Council) to recover pPOSsession of premises — or by laws as are made under any enactment, which
Application for certificate, (a pre-requisite 1o instituting has been defined to include an Ordinance as well as an
action for declaration of title and ejectment) to same Act of Ceylon. An Order in Council does not fall
Conciliation Board — Unreasonable delay in issuing within the definition of an enactment.

certificate — Conduct o Board deplorable.

f B De ALWIS V. DE SILVA by i e

After an unsuccessful attempt to seize and sell a

house occupied by the Conciliation Board (constituted Misdirecti
under the Conciliation Boards Act) and situated isdirection
within a Town Council area, for non-payment of See under — COURT OF CRIMINAL APPEAL DECISIONS
assesment rates by the Chairman of the Council
for over 6 years, the Council caused it to be vested

in itself. Motor Traffic Act

. This step too did not enable the Council to obtain Motor Traffic Act (Cap. 203), section 109 — Action

possession of the premises and notwithstanding a by Insurer for declaration of non-liability under that

further two years' time being granted, possession section on ground of breach of specified condition —
‘ could not be recovered. Thereupon on 11.6.67 the Payment already :_ﬂade by Insurer on claim being made
-. Council applied to the same Conciliation Board of — False declaration by defendant — Facts not known
1 which the first respondent is_the Chairman for a to Insurer — Effect of earlier payment.

certificate which is a pre-requisite under the Conci- Wai .
- e : B A ; aiver — Whether payment made without know-
{ liation Boards Act for the instituting of an action for ledge of full facts constitutes \waiver — Must be

declaration of the title and for cjectment. intentional voluntary relinquishment of known right —

e — ‘ otor
As there was unreasonable delay in issuing thé Elements necessary — Effect of section 109 of Mot

Certificate asked for, the Town Council applied for Trafftc Act.
a writ of Mandamus on the respondents who are The defendant who had taken out a policy of
the Chairman and members of the Board. insurance in respect of his motor car with the plaintiff
: T Company made a claim for the damages suffered by
Held: That it was clear that the Conciliation his vehicle while driven by him, in a collision with
Board was adopting an obstructionist attitude_to- another car. The policy provided infer alia that the
wards this matter and hence the applicant was entitled plaintiff Company should not be liable if the accident
to a Writ of Mandamus compelling the respondents occurred while the car was being driven by a person
to take all necessary steps to ISsuc the certificate who was not a licensed driver. In making his claim to
forthwith. the plaintiff Company the defendant had stated that

he was a licensed driver and a sum of Rs. 1,433/22 was
Town CouNciL, DODANDUWA V. DE SiLvA & OTHERS 76| paid to him. Subsequently the plaintiff Company
having learnt that the defendant had no drivinglicence
at the time of the collision took steps to r@cgvert ©
Mandamus, Writ of — Two petitions by public money and sought a declaration under section 109 of
servant addressed to Public Service Commission and the Motor Traffic Act that a breach of a condition
Secretary to the Treasury forwarded through respon- specified in the Policy had been established,
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It was held by the trial Judge that th;
of a condition specified in thge Policy ggghbghe%bé‘setaﬁ}}
lished, the plaintiff Company was not entitled to
obtain the declaration it sought as the payment of the
d_efﬁ?dant’s claim was a waiver of all the Insurer’s
rights.

Held: (1) That no question of waiver could arise
here. Waiver was the intentional or voluntary relin-
quishment of a known right, and unless express, there
must be such conduct as warrants an inference of such
intentional or voluntary relinquishment,

(2) That the payment whether made with or with-
out the knowledge of the fact that the defendant had
no driving licence at the time of the collision did not
operate as a bar to the insurer’s getting a declaration
under section 109 of the Motor Traffic Act.

Per Sansoni, J. ““The defence of waiver must also
fail because there is no evidence that the defendant
acted, in any way, to his detriment by reason of any-
thing that the Company did.”’

CEYLON MOTOR INSURANCE ASSOCIATION LTD, v.
JAYAWEERASINGHAM

Municipal Councils

Municipal Council — Action against Council for
damages consequent on negligence of its servants —
Issue raised as to whether due notice of action given
under section 307 of the Municipal Councils Ordinance
— Judge answering in favour of plaintiff on all issues
including the issue on due notice under sub-section
1 of section 307, but holding against him on sub-section
2 of that section without an issue being framed—Effect.

In an action against a Municipal Council for
damages arising from a negligent act of its servants
(which resulted in the minor plaintiff’s mother’s death)
the learned trial Judge answered all issues in favour
of the plaintiff except one. This issue was whether due
notice of action was given in terms of section 307
of the Municipal Councils Ordinance. He held that
notice had been given under seb-section (1) of section
307, but found against the plaintiff on the ground that
the plaintiff did not comply with sub-section 2 of
section 307 in that he had failed to commence the
action within three months’ of the accrual of the
cause of action.

The main point argued for the plaintiff appellant

- was that the learned trial Judge had erred in holding

against the plaintiff on a question not raised in the
form of an issue.

Held (1) That, if an issue had been framed, the
plaintiff could have led some relevant evidence on the
question whether the action taken by the Municipal
authorities which resulted in this dispute was some-
thing done under the Municipal Council Ordinance.

(2) That section 307 aforesaid is not applicable
as it would appear prima facie that the negligent act
on which the plaintiffs’ claim is based one was done
under section 16 of the Electricity Act and one which

27

a Municipal Council had no power to perform under

any of the provisions of the Municipal Councils
Ordinance.

WICKRAMASOORIYA & ANOTHER V. SPeciAL CoM-
MISSIONER, MUNICIPAL COUNCIL, GALLE

Municipal Councils Ordinance — Right of a member
to bring forward for discussion relevant matters —
Power or discretion of Mayor to rule out of order any
matter — Writ of Mandamus — Does it lie in regard
to local authorities — Availability of an alternative
remedy — Municipal Councils Ordinance, sections
17, 18(2), 19, 20 and 40(1)(r) — By-laws 2(B), 12(1)
and 12(2) of the Kandy Municipal Council.

Section 40(1)(r) of the Municipal Councils
Ordinance conferred upon a Municipal Council, for
the purpose of the discharge of its duties thereunder,
the power to bring forward general questions
connected with the Municipal Fund. The applicant,
who was a member of the Municipal Council of
Kandy, gave due notice of the following motion:

“In view of the precarious position of its
finances, this Council resolves that no money
should be expended out of the Municipal Fund for
holding civic receptions, civic lunches, tea parties
and dinners except out of the money allocated
for such expenditure in the budget of 1967.”

The 1st Respondent, who was the Mayor of the
Municipal Council of Kandy, ruled the above motion
out of order, and it was consequently not included
in the agenda of the first general meeting held after
notice of the motion had been given,

On the ground that his motion was not one which
the 1st Respondent had power to rule out of order,
the applicant applied to the Supreme Court for a
mandate in the nature of a Writ of Mandamus to
compel the st respondent to include the motion in
the agenda of the first general meeting of the Council
to be held following the determination of his appli-
cation,

It was urged on behalf of the 1st respondent
that:

(@) by virtue of the following by-law, he had an
absolute discretion to rule any motion out of order —

“12(1)— All questions or motions of which
notice has been received by the Commissioner not
less than three days before a meeting (exclusive of
Sundays and public holidays) shall, unless the
Mayor rules the questions or motions out of
order, be included in the agenda.

(b) the Municipal Council was master of its own
house, and the Supreme Court will not seek to review
the correctness of what is essentially a domestic
question; -

(¢) section 20 of the Municipal Councils Ordi-
nance enabled the applicant to bring up his motion
by obtaining the permission of the Council, and
therefore provided an alternative remedy available
to him, but which had not been invoked, :

39
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Held: (1) That the motion in question was one
raising a general question of financial 'policy and,
therefore fell within the meaning of section 40(1)(0).

(2) That a by-law cannot be construed so as to
frustrate the exercise of a power conferred by the
statute itself, and that, consequently, By-law 12(2)
did not vest in the 1st respondent an absolute power
or discretion to rule out of order a motion which
was otherwise lawful.

"(3) That the Ist respondent had no discretion to
rule out of order a motion of which a member had a
statutory right to give notice.

(4) That by making the ruling complained of, the
1st respondent had failed or refused to perform his
statutory duty, a duty he owed to the application on
behalf of the ratepayers of Kandy, and Mandamus
was the appropriate remedy. i he jurisdiction to com-
pel by Mandamus the performance by local
authorities of statutory duties had been exercised by
the Supreme Court for a long period of time.

(5) That section 20 did not provide an alternative
remedy.

Per T. S. Fernando, J. “No reason is advanced
here as a justification for ruling the motion out of
order save the plea of absolute power or discretion.
A court must surely be slow to recognise the existence
of such a power in an officer elected to head local
body exercising powers affecting the public and
functioning apparently within a democratic frame-
work.”

DE SILVA v. SENANAYAKE & OTHERS .

Non-direction

See under — COURT OF CRIMINAL APPFAL DECISIONS

Notaries

Is a notary who attests an instrument an attesting
witness.

SoLICITOR-GENERAL v. AvA UMMA & OTHERS

Parent and Child

Application by mother for custody of child — Pre-
ferential right of father.

MADULAWATHIE v, WILPUS & ANOTHER

Partition

Partition action — Interlocutory decree ordering
sale by public auction subject to a life-interest in an
undivided share — Has the Court power to make such

51
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|

Vol. LXX1V

order? — Certificate of sale — Does the purchaser get
title free from all encumbrances? — Partition Act No,
16 of 1951, sections 4, 5. 18. 25. 26. 46. 47, 48(1), 50,
51 and 54.

By his Last Will a testator devised certain interests
in common out of a land and buildings thereon to the
plaintiff, the 1st defendant and the 3rd defendant
and a life interest in a 1/3 share of the soil and
buildings to the 2nd defendant subject to a forfeiture
on remarriage.

In a partition action instituted by the plaintiff, a
Jecree for sale was entered under section 26 in the
following terms:— “It is further ordered and decreed
that the said land and premises be sold by Public
Auction in conformity with Partition Act No. 16 of
1951, subject to the life interest in favour of the 2nd
defendant in respect of a 1/3 share of the buildings
and the proceeds thercof be entitled (sic) to the
parties according to their proportionate shares.”

On an appeal by the plaintiff the Supreme Court
held (vide 67 N.L.R. 97) that on a proper construction
of sections 5, 26, 38, 47, 47, 48 and 54 of the Partition
Act, the title which a certificate of sale confers on a
purchaser of the land and buildings thereon is free
from any life interest or usufruct declared in favour
of a person in the interlocutory decree entered under
section 26 read with section 48. The purchaser thus
gets title free from all encumbrances except the inte-
rests of the proprietor of a nindagama specially pre-
served under section 54. (It also held that the interests
awarded to the 2nd defendant should be valued and
he should be paid the estimated value of his usufruct
out of the proceeds of sale.)

From this order the 1st defendant appealed to the
Privy Council.

Held: (1) That the word “title” in section 25 of,
the Act includes a title which may be subject to an
encumbrance,

(2) That the term “the land” in sections 25 and 26
and 46 of the Act means simply ‘‘the land the subject
of the action”, such as it is with all its burdens and ad-
vantages. To compel persons other than co-Owners
having encumbrances on the land or on shares in 1t,
including owners of servitudes, of usufructs or life-
interests, or fideicommissaries to accept some assessed
compensation for their rights though, no doubt, a
possible result of legislation, amounts to a substantial
interference with their rights. This should not be im-
posed in the absence of clearly expressed provisions
including adequate methods of assessing the value of
their rights.

(3) That the argument strongly relied on by the
respondents, that the effect of section 46 is that when
the purchaser receives the certificate of sale he acquires
an indefeasible title free from encumbrances, 1S un-
tenable, as section 46 cannot be regarded as, anything
more than a conveyancing section, the purpose an
effect of which is to establish the certificate of sale as
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a new and conclusive root of title without the necessity

of any conveyance from the co-owners or any
investigation of title.

(4) That section 47 provides merely for a schedule
of distribution to be prepared bya party and approved
by the Court and does not provide the mechanism by
which encumbrances from which the land is liberated,

pass and attach to the proceeds of sale as contended
for the respondent.

(5) That sub-section (1) of section 48 makes it
clear that after the interlocutory decree has been
entered the land is freed from all encumbrances not
specified in it and must be taken to support the
conclusion that the land is sold subject to the en-
cumbrances specified in the decree. If the intention
were that on a sale, the land were ipso facto to be
freed from encumbrances specified in the interlocutory
decree, the language used in the section would be
different.

(6) That this view gains support from sub-
section (2) of section 50 and section 51 of the Act.

(7) That section 54 is contained in a part of the
Act dealing with special cases and is confined to
those specifically mentioned. It affords no guidance as
to the intention of the general portion of the Act.

(8) That therefore, in proceedings under the
Partition Act the court has power, when ordering a
sale of Iand in co-ownership, to direct that such sale is
to be subject to a life interest subsisting in an un-
divided part or parts of the land.

CEYLON THEATRES LTD. v. CINEMAS LTD. & OTHERS . .

Partition Action — Exclusion of a portion of land
as a separate land the title to which is in some other
person — Transfer of such excluded portion pending
partition — Is it rendered void by section 67 of the
Ordinance?

Res judicata — Point of contest allowed by trial Judge
to remain as a guide for him, not for enabling any
parties to obtain adjudication on it — Effect of a
finding on such point of contest.

Held (1) That where a particular portion of
land is excluded from a partition on the ground that
some person or persons have title to it as a separate
land, section 67 of the Partition Ordinance does not
render void dealings with that portion during the pen-
dency of that action.

(2) That if a party to an action set out a claim of
title, and if a finding as to his title has to be reached
and is in fact reached, that finding is in law res

DIGEST
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Judicata between the parties despite any opinion or

inclination to the contrary which the trial Judge might
entertain.

GIRAN APPUHAMY v. ARIYASINGHE & OTHERS

Penal Code

Section 311 — Grievous hurt — Reguirement that
there must be severe bodily pain for twenty days.

Held: (1) That where a medical report merely
states that “the injuries caused the sufferer to be in
bodily pain for thirty days,” this would not be
sufficient to establish the charge of grievous hurt, It
1s the fact that there must be severe bodily pain for
twenty days that makes the differences as to whether
the hurt complained of was grievous or not,

EPIN SINGHO v. THIRUNAWAKARASU

Criminal Procedure Code, section 353 — Case:
stated by Magistrate for opinion of Supreme Court —
Is it open to a Magistrate to state such a case ‘when
without proceeding to conviction he orders the accused
fo enter into a Probation order to be of good behaviour?

Penal Code, section 311 — Accused charged for
grievous hurt — Medical evidence that blow inflicted -
on complainant caused partial loss of hearing but would
become permanent — Does this infury come within the
definition of grievous hurt.

Voluntarily causing grievous hurt — Absence of
intention. ;

Held: (1) That section 353 of the Criminal
Procedure Code only applies when a person has been
convicted and sentenced to some penalty or punish-
ment. When a Magistrate did not proceed to con-
viction it is strictly not open to him to have stated a
case for the opinion of the Supreme Court,

(2) That where the Magistrate held that the accu-
sed did not have the intention to cause grievous hurt,
he could be convicted only of simple hurt. -

(3) That the ear is a ‘member’ within the meaning
of section 311 of the Ceylon Penal Code and that per-
manent impairment of an ear falls within the 5th
category of hurt set out in it, and is therefore
grierous hurt.

‘104
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PREMASIRI v. S.I. POLICE DICKWELLA .. 45311

Pleadings
See under—BILLS OF EXCHANGE :
R

PERERA v. PERERA

Prescription

Possession by agent on behalf of co-owners — Claim
by parties seeking to dispossess co-owners stating

such agent possessed on their behalf too — Can agent
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so possess in dual capacity — Standard of proof re-
quired to establish adverse possession against co-owners
by such agent — Whether notice required to all co-
owners of this change in the nature of such agent’s
posseéssion.

This was a partition action in which the contest
centred around the undivided 1/6th share that
devolved on one Agiris. The plaintiffs claimed on the
basis that this share devolved on the surviving
brothers and sisters of Agiris. At the trial the con-
testing defendants based their claim to this undivided
1/6th share on prescriptive title. It was their case that
one Jayaneris had possessed on their behalf.

This same Jayaneris at the time he was stated to
have been entrusted with possession on behalf of the
contesting defendant, was already in possession on
behalf of certain co-owners, namely the Ist defendant
and the 5th defendant.

The claim of the contesting defendants based
as it was on the possession of their agent Jayaneris
therefore raised the question of possession by an agent
acting in disparate capacities — on the one hand for
the benefit of co-owners claiming by a rightful title
and on the other for the benefit of those seeking
to dispossess them.

The only evidence was that Jayaneris had planted
“catch crops” on the land and there was no evidence
of a division of this produce between two sets of
principals. There was also no demarcation of the
crops to support the suggestion that he was acting in
a dwal capacity.

The case of prescriptive possession set up by the
contesting defendants had not been envisaged by them
in their pleadings and on their pleadings they had
claimed on the basis that Agiris had conveyed his
share by Deed to one Salman to whose interests they
succeeded on intestacy. The fact that’they relied
mainly on prescriptive possession became apparent
only at the trial and indeed after the close of the
plaintiffs’ case.

Held: (1) That a contention such as the one
made by the contesting defendants could only be
based upon clear and cogent evidence, pointing
unmistakably to this dual nature of the agent’s
possession. The evidence in the present case was
nowhere near this high order of proof required to
establish adverse possession by Jayaneris as the
agent of the contesting defendants.

(2) That just as possession qua co-owner cannot
be ended by any secret intention in the mind of the
possessing co-owner, so also possession through an
agent is incapable of being affected adversely by an

e e ——
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uncommunicated attitude or mental state existing in
the mind of that self-same agent. However, no express
communication of the change in the nature of the
agent’s possession is required, and all that is necessary
is that the agent’s conduct carries without ambiguity
the message of the altered nature of his possession.

(3) That where notice of the altered character of
a person’s possession is necessary, this notice is
necessarily required to all the co-owners and a notice
to some alone will not suffice.

(4) That the plaintiffs in the present case had not
been called upon to meet a case of adverse possession
and indeed on the basis of the pleadings they would
have been entitled to assume that the contesting
defendants based their title upon a transfer by Agiris.
No adverse inference therefore could be drawn against
the plaintiffs from their failure to meet in advance
this altered case of the contesting defendants and in
this context the adverse comments made by the
learned trial Judge in regard to the evidence of
possession given by the plaintiffs lost their force.

JAYANERIS & ANOTHER V. SOMAWATHIE & OTHERS. .

Among co-owners — Circumstances in which pre-
sumption that one co-owner prescribed against another
co-owner may be reasonably drawn.

TeENNEKOON v, KOIN MENIKE o o

Prevention of Frauds Ordinance

Act No. 5 of 1959 amending the Debt Conciliation
Ordinance did not remove the necessity for notarial
attestation in the creation of a valid mortgage.

JoHANAHAMY & OTHERS V. SUSIRIPALA

Prevention of Frauds Ordinance (Cap. 70), section,
2 — Lease of land for cultivation of crops by plaintiff
— Rental payable annually — Lease informal and not
in compliance with section 2 — Dispossession by defen-
dants — Action for damages — Can claim be main-
tained — Nature of liability in question — Whether
also delictual or quasi-contractual — Plaintiff’s right
to claim compensation for improvements.

Estoppel — Doctrine of promissory estoppel —
When such plea be taken — No estoppel in face of
statute.

Appeal — Question of law raised for first time in
appeal — When permissible — Issue of law — In what
circumstances can such issue be framedin appellate
Court,

22

109

30
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Plaintiff sued the defendants claiming Rs. 3,500/~
as damages alleging —

(a) that from 1961 the defendants had leased a
garden to him at an annual rental of Rs. 180/-

payable in July of the year following that in which
the lease was commenced;

(b) thatpayments had been made up to July, 1963;

3

(c) thaton 10.1.64 while plaintiff was in possession
in terms of the lease then current, the first defendant,
acting for himself and on behalf of the 2nd and the
3rd defendants dispossessed the plaintiff, removed cer-
tain water-lifting machinery from the land, destroyed
a water course and damaged the crop of onions and
tomatoes raised by the plaintiff.

The defendants in their answer while denying the
averments in the plaint pleaded—

(a) that no valid cause of action had accrued to the
plaintiff to sue them;

(b) that the 1st defendant had allowed the plaintiff
to cultivate the land for a period of one year only on

his paying in advance a sum of Rs. 180/- for the year
beginning 1.10.61.

(c) that on his entreaties the plaintiff was per-
mitted to cultivate the land for a further year on
a similar payment but he failed to pay it;

(d) thatwhen pressed for the rent in J anuary 1963,
the plaintiff promised to pay in July 1963 and to quit
the land by September 1963 and accordingly the
plaintiff left the land;

(e) that when the plaintiff after quitting the land
attempted to re-enter to plough it on 12.11.63 the
Ist defendant protested against it and complained to
the appropriate authorities.

The learned District Judge held against the defen-
dant and awarded damages to the plaintiff in a sum of
Rs. 2,400/-.

The defendants appealed and it was contended on
their behalf (although not raised at the trial), that the
lease relied on by the plaintiff was contrary to section
2 of the Prevention of Frauds Ordinance and was
therefore null and void,

Counsel for the plaintiff-respondent in reply
argued that causes of action sounding in delict and
quasi-contract could be alternative bases for his claim.
He further suggested that the doctrine of estoppel
could be also called in aid by him as a ground for
relief.

Held: (1) That though this legal issue was not
specifically taken earlier, the appellant was entitled to
take the point based on the Prevention of Frauds Or-
dinance in appeal, as a perusal of the evidence led at
the trial placed it beyond doubt that the lease relied
on was an informal lease and as no prejudice had re-

sulted to plaintiff from the failure to take this point
at the trial.

(2) That on the basis of the pleadings no action
for damages would lie for the reason that the lease
relied on by the plaintiff lacked the formalities pres-
cribed by section 2 of the Prevention of Frauds Ordi-
nance and was therefore null and void,

(3) That, following Perera v. Perera (1967) 70
N.L.R. 79, the informal lease in question was not one

which might be treated as a tenancy from month
to month.

(4) That the plaintiff could not base his claim on
delictual liability as such a liability must flow from
the breach of a duty recognised by law and not from a

contract which the statute expressly renders null and
void.

(5) That the plaintiff was not enitled to claim any
compensation for improvements,

(a) as the damage claimed does not fall within
the principles of retention or compensation.

(b) as the trial Judge had found that the plain-
tiff’s state of mind was not that of a bona fide
possessor.,

(6) That a court of appeal will not raise an issue
on the existence of a quasi-contractual obligation to
restore what had been received, in the absence of
necessary averments to raise such issue or clear cir-
cumstances showing the existence of such obligation.

(7) That the question of estopped raised on behalf
of the respondent was in effect a plea based on the
doctrine of promissory estoppel. However, while an
estoppel may afford a defence against the enforcement
of otherwise enforceable rights, it cannot create a
new cause of action.

(8) That the doctrine of estoppel cannot be in-
voked in the face of a statute.

(9) That, therefore, the doctrine of estoppel affor-
ded no basis on which a plaintiff could build legal
claim.

Per Weeramantry, J. (a) ‘“‘Moreover although
infringement of contractual rights by a third person,
may constitute a delict, the breach of a contract by
one of the parties to it cannot constitute a delict.”
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(b) “Wheareas common law estoppel was confined
to representations of existing fact, promissory
estoppel is not so circumscribed in its scope and may
be founded upon a representation in regard to future
conduct.”

PARARAJASEKARAM V. VIJEYARATNAM %

Privy Councils Decisions

CEYLON THEATRES L1D. v. CinemAS LTD. & OTHERS

Public Servants

Public Servant — Termination of services by Head
of Department by virtue of powers delegated by the
Public Service Commission — Scope of such powers —
Plaintiff’s services terminated on ground outside the
terms of delegation — Powers of Appeal Court to grant
relief under general prayer “‘for such other and further
relief as to the court may deem meet.”

In his plaint the plaintiff prayed (a) for damages
against the defendant (the Director of Land Develop-
ment) — for an alleged unlawful termination of his
services and (b) for such other and further relief as to
the Court may deem meet.

The Attorney-General intervened under section
463 of the Civil Procedure Code and the only issue
tried was whether the defendant terminated the
services of the plaintiff unlawfully and without just
and reasonable cause.

The learned District Judge dismissed the action
holding that the plaintiff’s services were rightly ter-
minated and that he did not come within the category
of persons who have a right to employment under the
Government of Ceylon.

The letter terminating the plaintiff’s service showed
that the reason for such termination was that plaintiff
was not authorised to stay in Ceylon because his final
visa had expired.

On an appeal by the plaintff.

Held: (1) That the terms of delegation of powers
by the Public Service Commission to the Heads of
Departments as published in Gazette No. 10847 of
7.10.1955, for dismissing, or otherwise punishing a
public officer working in a department assigned to a
Minister, for misconduct on any ground other than the
ground of conviction, did not authorise the head of the
department to dismiss an officer otherwise than on
misconduct.

45

(2) That therefore, the termination of the plain-
tiff’s services on the ground that he was not autho-
rised to stay in Ceylon is void and inoperative.

(3) That, it is open to a public servant who is
aggrieved by the unlawful termination of his services
to institute an action for a declaration that the
termination of his services were void and inoperative.

(4) That having regard to the prayer of the plain-
tiff “ for such other and further relief * it is open
to the Supreme Court to make a declaration that the
termination of the plaintiff’s services by the Director
of Land Development was void and inoperative.

RAGHAVANPILLAI v. THE ATTORNEY-GENERAL

Public Service Commission

Delegation of powers to Head of Department —
Head acting in excess of delegated power — Powers
of Supreme Court.

RAGHAVANPILLAI v. THE ATTORNEY-GENERAL

Rent Restriction

See also under — LANDLORD AND TENANT

Rent Restriction Act (Cap. 274) Section 13(1)(d) —
Action for ejectment by landlord on ground that
tenant convicted of using premises for illegal purpose
— Tests applicable — Whether user of premises for
illegal purpose essential element.

Held: (1) That where the question is whether a
landlord is entitled to a decree in ejectment against
his tenant in terms of Section 13(1)(d) of the Rent
Restriction Act, the test applicable would be whether
the tenant has taken advantage of the premises and
the opportunity they afforded for committing the
offence and not whether the user of the premises cons-
titutes an essential element in the offence for which
the occupier or his licencee has been convicted.

(2) That therefore in the present case the convic-
tion for the sale of arrack is a conviction of using the
premises for an illegal purpose within the meaning of
section 13(1)(d).

ABRAHAM SINGHO V. ARIYADASA i e

Res Judicata

Point of contest allowed by trial judge to remain as
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a guide for him, not for enabling any parties to obtain



Vol. LXXIV

DIGEST Xix

adjudication on it — Effect of a finding on such point on
contest.

GIRAN APPUHAMY V. ARIYASINGHE & OTHERS

Revenue Protection Urdinance

Heavy Oil Motor Vehicles Taxation Ordinance —
Power given to Minister to vary rates of taxation by
order published in the Gazette — Temporary validity
of order till approval by House of Representatives
within a specified period — Consequences of delay in
bringing before House for approval.

ILLEPERUMA SoONS LD,
GALLE ..

v. (GOVERNMENT AGENT,

Revision

Failure of Magistrate to comply with directions
given by Attorney-General under section 391 of the
Criminal Procedure Code — Revisionary powers of
Supreme Court.

ATTORNEY-GENERAL V. SIRISENA & OTHERS

Stamp Ordinance

Stamp Ordinance, Parts IT and III in Schedule
A — Application for conferment of sole testamentary
Jurisdiction on District Court — Stamp duty leviable
on documents filed by Petitioner — How computed —
Estate Duty Ordinance, section 21(1).

Held: That in an application for conferment of
sole testamentary jurisdiction on a District Court, the
stamp duty leviable on the documents filed by the
applicant must be determined by reference to the
probable market value at the time of the death of the
deceased of all the property of the estate of the de-
ceased without any deduction in respect of any liabili-
ties of the estate.

In Re THE ESTATE OF SAMSUDEEN

Statutes

Retrospective operation — Presumption against inter-
ference with vested rights — Distinction between vested
rights and existing rights — Distinction between subs-
tantive and procedural law.

Ram BAnNDA v. RIVER VALLEYS

DEVELOPMENT
BOARD -}

Subsidiary Legislation

Regulation made by Minister in excess of statutory
power — Ultra Vires — Distinction between subs-
tantive and procedural law.

.. 104

56

61

81

Interpretation of delegated powers — Regulation
approved by Parliament — Declared by Statute to be
valid and effectual as though it were therein enacted
‘ — Is its validity justiciable by the courts.

Ram BAnDA v. RIVER VALLEYS DEVELOPMENT BoArRD 81

| Supreme Court

Revisionary powers of — Where Magistrate fails to
comply with directions given by Aitorney-General under
section 391 of the Criminal Procedure Code.

ATTORNEY-GENERAL v. SIRISENA & OTHERS

Powers of appeal court to grant appellant relief
under prayer “‘for such other and further relief.”

RAGHAVANPILLAT v. THE ATTORNEY-GENERAL 74

YWaiver

A waiver must be an intentional voluntary relin-
quishment of a known right — Does payment made
without knowledge of full facts constitute waiver?

CeyLON MoTOR INSURANCE ASSOCIATION
JAYAWEERASINGHAM . .

Lo, v

27

Wills

A member of the Employees® Provident Fund cannot
make a testamentary disposition of the moneys
contributed by him to the Fund.

WEERAKOON v. KUMARIHAMY & OTHERS 77

Words and Phrases

“attesting witness” —

SoriciToR-GENERAL v. AvA UMMA & OTHERS 65

“not arranged for” on cheque

PERERA v. PERERA 72

“the land” in Partition Act No. 16 of 1951.

CevLoN THEATRES L1D. v. CINEMAS LTD. & OTtHERS 8

seitle” in Partition Act No. 16 of 1951,

CeYLON THEATRES L1D. v. CiNnemMAs Ltp. & OTHERS 8

“vested rights” —

RAM BANDA v, RIVER VALLEYS DEVELOPMENT BOARD 8
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DIGEST

Writ of Execution

Writ — Execution of money decree — Writ allowed,
but not actually issued — Application for notice under
section 219, Civil Procedure Code — Notice not served
though issued and re-issued several times — Notice of
second application for writ — Served — Failure
of judgement-debtor to appear in response to notice
—Order to issue writ—Can court vacate such order
subsequently and dismiss application for writ on
ground of want of due diligence.

Held: (1) That where an application for writ is
served on a Judgment-debtor and an order made for
writ to issue in the absence of the judgment-debtor
by reason of his failure to appear in response to the
notice, the order made is one inter-partes which the
Court has no jurisdiction to vacate or set aside.

(2) That where the order to issue writ was made
upon an affidavit placed, before the District Judge

1
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showing material or affording grounds for the
making of the order, it cannot be said that such order
was made per incuriam merely for the reason that the
learned Judge came to a different conclusion after he
had heard evidence in respect of the same matter,

De SiLvA v. SURIAGE ..

Writs
Habeas Corpus

MADULAWATHIE v. WILPUS & ANOTHER

Mandamus

DE SILVA v. SENANAYAKE & OTHERS
Town Councit, DopANDUWA v. DE SiLvA & OTHERS

De ALwis v. DE SiLvA

43

19

31
76
97
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Present: H. N. G. Fernando, C.J., Abeyesundere, J. and G, P. A. Silva, J

ATTORNEY-GENERAL vs. W. K. DON SIRISENA & OTHERS*

S.C. Application No. 327/67

In the matter of an application for revision in M.C. Colombo 37693/C

Argz_;ecl on: 18th, 19th, 20th & 21st December, 1967.
Decided on: 27th January, 1968

At IO“'""-‘?“G"f’e"“]s discretionary powers of, under section 391 of the Criminal Procedure Code —
Non-sumimary inquiry on charge of alleged murder against P and respondents—P. committed for trial but

rcc:.sp;ondem.s* discharged without proceeding to act under section 159, 160 and 161 of the Crimtinal Procedure
‘ode.

Directions by Attorney-General under section 391 of Code to Magistrate to take further steps with
a view to comntittal of respondents — Magistrate complying with some instructions but discharging respon-
dents again—Return of record by Attorney-General with direction to commit respondents for trial to Supreme
Court — Refusal by Magistrate to comply on ground that original order of discharge made under inherent
powers of Court and Attorney-General had no power to give directions under section 391 of the Code.

Judicial power,—Whether directions by Attorney-General under section 391 can amount to inter-
ference with judicial power

Revisionary powers of Supremte Court — Do they apply to said order of refusal to comply with
Attorney-General’s directions—Criminal Procedure Code, sections 19, 159, 160 161(1), 161(2), 163, 164,
337, 356, 391 — Is an order under section 162(1) made under inherent powers of Court or under statutory
powers — Nature of duties of a committing Magistrate.

Courts Ordinance, sections 19 and 37.

After non-summary proceedings on an alleged charge of murder against one P and the three respondents abovenamed,
the learned Magistrate made order committing P for trial and discharging the three respondents without proceeding to
act in respect of them under sections 159, 160 and 161 of the Code on the grounds.

(a) that prosecution witnesses contradicted each other and their evidence was to some extent contradicted by their
previous statements.

(b) that the witnesses failed or delayed to make statements incriminating the respondents and therefore the evi-
dence did not justify the committal of the respondents.

Thereafter the Attorney-General in purported exercise of powers conferred by section 319 directed the Magistrate
(a) to record further evidence as may be adduced by the prosecution,

(b) to read the charge to the respondents and to inform them that they have the right to call witnesses and if they
so desire to give evidence on their own behalf.

(¢) to comply with the provisions of seeking 160 and 161 of the Criminal Procedure Code,
(d) to conduct and conclude the inquiry in accordance with the law.

At the inquiry held for the purpose on counsel for the Crown stating that he was not calling any further evidence, the
learned Magistrate complied (b) and (c) above, but again made order discharging the respondents.

The Attorney-General again returned the record to the Magistrate with a direction to commit the respondents for
trial before the Supreme Court. The Magistrate refused to comply with this direction stating as his ground that he had
made his original order of discharge under inherent powers of Court and that the Attorney-General had no power to give

directions under section 391 of the Code.
i T * For Sinhala transiation, sec Sinhala section, Vol 16, part 8, p. 1

—
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The Attorney-General applied for the revision of this order.

Held: (1) That where a Magistrate at the close of the prosecution case in non-summary proceedings considers
the evidence not sufficient to put the accused on his trial, he co;ﬂd mak_e an order of discharge under
section 162(1) of the Criminal ProcedureCode and such an order is made in the exercise of the statutory
power conferred by that sub-section and not by virtue of the inherent or other power referred to
in sub-section 2 of section 162 of the Code.

(2) That the only power to make the first order of discharge magje in this case on either of the grounds
(a) and (b) aforesaid is conferred by subsection 1 of section 162 of the Code. The claim by the
Magistrate in his last order that he made the Ist order of discharge under inherent powers referreq
to in section 162(2) is untenable.

(3) That section 164 of the Code permits a Magistrate in exercising his discretion to discharge to rely on
evidence ““in favour of the accused” in case of a conflict, and is not in terms limited to a contradiction
between prosecution evidence on the one hand and defence evidence or evidence on behalf of the
accused on the other. This discretion is also statutory.

(4) That the operation of sub-section 1 of section 162 is not restricted to a case ip which non-summary
inquiry has been concluded. It also applies to a case where the prosecution evidence is insufficient to

put the accused on his trial—before the Stage of Compliance with section159, 160 and 161 of the
Code.

(5) That in view of the above conclusions, the Attorney-General clearly had the power to give directions
under section 391 of the Code and the Magistrate’s refusal to comply was unlawful.

(6) That the said order of refusal is an order within the meaning of section 356 of the Criminal Procedure
Code and section 37 of the Courts Ordinance and the revisionary powers of the Supreme Court are
exercisable in respect thereof.

(7) That section 19 of the Courts Ordinance read with section 5 of the Criminal Procedure Code is wide
enough to confer powers of revision in relation to non-summary proceedings.

(8) That (accepting the explanation of the term ‘Judicial power™ as given by Griffith, C.J., in Appleton
vs. Moorehead (1908 8 Commonwealth Reports 330) in the case of an order committing a person
for trial before a Court or discharging him from liability to trial, there is no determination of any
right of a citizen or of the state: hence the purported exercise by the Attorney-General of powers
under section 391 of the Code is not illegal as one interfering with the powers of Court.

Per H. N. G. Fernando, C.J. “(a) A committal need not in law be followed by a remand, and even when it is, the

committing Magistrate, does not in his capacity as such, make any determination as to whether or not the accused person
is to be deprived of his liberty.”

“(h) These powers of the Attorney-General which have commonly been described as quasi-judicial, have traditionally
formed an integral part of our system of Criminal Procedure, and it would be quite unrealistic to hold that there was any
intention in our Constitution to render invalid and illegal the continued exercise of those powers.”

“(c) Tt is well to remember that, just as much as Chapter XVI of the Code confers a certain measure of discretion
on a Magistrate before whom non-summary proceedings are taken, other provisions of the Code equally confer on the Attor-
ney-General a measure of discretion which is rendered effective by his statutory power to secure that inquiries under Chapter
XVI will terminate in a manner determined in the exercise of that discretion.”

Cases referred to: de Silva vs. Jayatillake (1965) 67 N.L.R. 169.
Samsudeen vs. Marikar (1934) 36 N.L.R. 89,

Attorney-General vs. Kanagaratnam (1950) 52 N.L.R. 121,
Appleton vs. Moorehead (1908) 8 Commonwealth Law Reports, 330.

V. S. A. Pullenayagam, Crown Counsel, with R. Abeysuriya, Crown Counsel and R. Gunatilleke,
Crown Counsel, for the Attorney-General.

G. E. Chitty, 0.C.. with A. S. Vanigasooriar and Nihal Jayewickreme, for the 1st respondent.
Colvin R, de Silva, with Nihal Jayawickrema and P. Ilayaperuma, for the 2nd respondent,

K. C. Nadarajah with. D. T, P, Rajapakse, for the 3rd respondent,
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H. N. G. Fernando, C.J.

On 26th October, 1966, proceedings were insti-
tuted in the Magistrate’s Court, Colombo, against
one Premasiri and the three respondents to the
present application, on a charge of alleged
murder by shooting. At theinquiry under Chapter
XVI of the Criminal Procedure Code the learned
Magistrate committed Premasiri for trial, but he
made order on 18th February 1967 discharging
the three respondents without proceeding to act
in respect of them under sections 159, 160 and
161 of the Code. Thereafter on 8th April 1967

the Attorney-General in purported exercise of [

powers conferred by section 391, directed the
Magistrate —

(a) to record such further evidence as may be adduced |

on behalf of the prosecution:

to read the charge to the 2nd, 3rd and 4th accused
and inform them that they have the right to call
witnesses and if they so desire to give evidence on
their own behalf;

to comply with the provisions of section 160 and
161 of the Criminal Procedure Code in regard to the
said accused;

to commit the said accused for trial before the
Supreme Court on the said charge and to take such
othtlar and further steps as are required or authorised
by law,

)

(o)

(d)

Subsequently, the Attorney-General directed
the Magistrate to strike out paragraph (d) of his
instructions, and directed him instead to ““conduct
and conclude the inquiry in accordance with
law”. On 4th June 1967, Counsel for the Crown
stated in Court that he was not calling any further
cvidence, and it thus became unnecessary for the
Magistrate to comply with paragraph (a) of the
instructions. He then read the charge to the three
respondents in terms of section 159, and proceeded
to comply with sections 160 and. 161 ; but thercafter
he again made order discharging these respondents.

On 18th June 1967 the Attorney-General again
returned the record to the Magistrate, this time
with a direction to commit the respondents for
trial before the Supreme Court. On 14th August
1967, the learned Magistrate, refused to comply
with this direction, stating as his ground of refusal
that he had made his original order of discharge
under inherent powers, and that the Attorney-
General has no power to give directions under
scction 391 in a case where an order of discharge
is made under such power. The present application
of the Attorney-General is for the revision by
this Court of the Magistrate’s order of 14th
August 1967,

During the argument of learned Crown Counsel,
reference was made to the judgment of a Divisional
' Bench in the case of de Silva vs. Jayatillake (67
'N.L.R. 169), expressing the opinion that the
' power of discharge referred to in section 191
(of the Code is an inherent right of the Court,
' Having regard to the similarity of the language
‘employed in section 191 and in sub-section (2)
of section 162, that opinion is probably applicable
to the last-mentioned section as well. We informed
' Counsel that for present purposes we would regard
 the power of discharge referred to in sub-section
|(2) of section 162 as being an inherent power,
and would hear argument to the contrary only
if that course became unavoidable. It turns out
that the present case can be decided without the
- need to rule on the question whether or not section
162(2) refer to inherent power.

The order discharging the three respondents,
which the learned Magistrate made on 18th Febru-
ary 1967 sets out his reasons for the discharge,
and in that order the three respondents are referred
to respectively as the 2nd, 3rd and 4th accused.
' A witness, Wijesuriya, had testified that the
2nd, 3rd and 4th accused had been present with
the Ist accused at the time of the alleged incident,
that the 2nd accused had handed a gun to the
Ist and instigated him to shoot at the deceased.
land that the 3rd and 4th accused had been armed
!with clubs. Another witness, Wickramapala, testi-
| fied that he had seen the 2nd accused handing a
gun to the 1st and the latter shoot in the direction of
a Co-operative Store, and that he then saw the
deceased man running from the steps of the same
Store crying out that he had been shot. This
witness stated that he did not hear any instigation
by the 2nd accused, and that he did not see the
3rd and 4th accused at the scene. The learned
Magistrate was of opinion that these two witnesses
“contradicted each other hopelessly’”. He relied
also on the fact that Wijesuriya, in his statement to
the Police, had stated that the 3rd and 4th accused
did not have anything in their hands, and on the
further fact that all the prosecution witnesses
had apparently failed or delayed to inform the
Police of the names of the alleged assailants.
The Magistrate further stated his opinion that
the Police had conducted their investigations
in an unorthodox and irregular manner, and had
built up a false case implicating the 2nd, 3rd
and 4th accused. On these and other grounds, the
learned Magistrate took the view that the evidence
of the principal prosecution witness was totally
unworthy of credit, and reached the conclusion
that “the evidence does not justify the committal
of the 2nd, 3rd and 4th accused.”
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Sub-section (1) of section 162 of the Code pro-
vides that “if the Magistrate considers that the
evidenice against the accused is not sufficient to
put hint on his trial, the Magistrate shall forthwith
order him to be discharged™; section 163 pro-
vides that ““if the Magistrate considers the evidence
sufficient to put the accused on his trial, the Magis-
trate shall commit the accused for trial”’. One of
the main arguments urged for the respondents 1s
that both these provisions of the Code come
into operation only after an accused has been
charged in terms of section 159 and after sections
160 and 161 have been complied with. This argu-
ment is manifestly correct in relation to section
163, because a Magistrate can only commit for
trial after section 160 and 161 have been followed.
But, for reasons which I am about to state, sub-
section (1) of section 162 can apply before the
stage of compliance with sections 159, 160 and 161.

Section 159 quite clearly applies at the stage
when the prosecution has led all its evidence and
imposes a particular duty to be performed by the
Magistrate at that stage. This duty is to consider
whether “the case should be dealt with in accor-
dance with the provisions of section 162". If
the Magistrate gives an answer in the affirmative
to the question which he.is thus directed to con-
sider, he must discharge the accused. In terms
then, section 159 directs the Magistrate’s atten-
tion to section 162 at the stage when the prose-
cution’s case is closed. Sub-section (1) of section
162 provides for discharging if the evidence is
not sufficient to put the accused on his trial, and
the most common ground for discharge in non-
summary cases is stated in this sub-section. There
is literally nothing in the terms of the sub-section
to exclude its application at the stage when the
prosecution has led all its evidence, and no grounds
of law or common-sense were urged in favour of
the contrary contention. Indeed, the contention
was that a discharge at this stage is referable only
to sub-section (2) of section 162, which means
in cffect that the legislature, in directing the
Magistrate by section 159 to consider whether
the case should be dealt with in* accordance with
the provisions of section 162,” intended to refer
the Magistrate only to sub-section (2) of section
162. Moreover, if the assumption on which we
are acting for present purposes be correct, namely
that sub-section (2) of section 162 refers only to
an inherent power of discharge, then the contention
means that the Legislature failed to provide a
statutory power to discharge in the clear and emi-
nently fit case where the prosecution evidence is
insufficient to put the accused on his trial.

[ must note here that learned Crown Counsgl
himself appeared to support this same contention
That support was apparently based on the judg-
ment of Macdonell, C.J. in Sanisudeen vs. Marikar
(36 N.L.R. 89) in a case decided before the 1938
Amendments of the Criminal Procedure Code
The Code formerly contained 3 provisions relatiné
to discharge in non-summary proceedings:—
1. section 156(2) provided that when all the pro-
secution evidence had been adduced, the Magis-
trate shall discharge the accused if the evidence
does not establish a prima facie case of guilt;
2. section 157(1) provided that “when the fnquir}
has been concluded, the Magistrate shall discharge
the accused if there are not sufficient grounds for
committing the accused for trial”; and 3. section
157(3) was the same as the present section 162(2).
In that context, it was perfectly clear that section
157(1) applied only when' the whole inquiry was
concluded. But the present Code has no section
like the former section 156(2). In place of that
Section and of Section 157(1), there is the present
section 162(1) providing for discharge where
the Magistrate considers that the evidence is not
sufficient. Unlike - the former section 157(1),
this present section 162(1) is not prefaced by the
words “when the inquiry has been concluded”;
the omission of these words was quite clearly
intentional, and its only apparent purpose was to
provide that the statutory power or duty to dis-
charge is to be exercised when the evidence is
considered insufficient, whether at the stage when
the prosecution evidence has been led or at the
later stage after the accused has made his state-
ment or led evidence.

The contention that the operation of sub-
section (1) of section 162 must be restricted to a
case in which a non-summary inquiry has been
concluded, although propounded on behalf of
the respondents in this case, is clearly unfavourable
to accused persons; it means that although a
Magistrate may consider the evidence to be 1
sufficient at the close of the prosecution case, he
has no statutory power to make the obvious order
of discharge, which the operation of the pre-
sumption of innocence demands in such a
situation.

The contention also involves the proposition
that scction 164, which refers to ““a conflict of
evidence”, only applies in a case where evidence
has been led on behalf of an accused, and not also
where (as stated in the order of the Magistrate
in the instant case) a conflict is thought to arise
upon the evidence led for the prosecution. But the
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language of section 164 does not admit of a cons-
truction so unfavourable to accused persons. This
Section permits a Magistrate to rely on evidence
“in_favour of the accused” in case of a conflict,
and is not in terms limited to a contradiction
between prosecution evidence on the one hand, and
defence evidence or evidence on behalf of the
accused on the other.

Let me take a charge of stabbing, in which a
witness called by the prosecution gives evidence
that he saw the complainant being stabbed, not
by the accused, but by some other person. Surely
such evidence is “‘evidence in favour of the accused”
which contradicts other prosecution testimony
on a material point. Hence section 164 will permit
the Magistrate on this ground to consider that
the evidence is not“sufficient to put the accused
on trial”. If such is the opinion of the Magistrate
when the prosectuion case is closed, it would be
absurd that he cannot give effect to his opinion
at that stage and must instead defer the making
of an order of discharge.

Section 164 echoes the language of section 162(1)
in using the words ““‘consider the evidence sufficient
to put the accused on his trial””. When therefore,
there is a conflict of testimony on material points,
whether on the prosecution evidence alone, or
else between that evidence and evidence for the
defence, the discretion to discharge is statutory
(section 164) and the power to make the order of
discharge is also statutory (section 162(1) ).

For these reasons, I would hold that sub-
section (1) of section will apply at the close of the
prosecution case if the Magistrate at that stage
considers the evidence not sufficient to put the
accused on his trial. If an order of discharge is
then made for the reason stated in the sub-section,
it is made in exercise of the statutory power
conferred by the sub-section, and not by virtue
of the inherent or other power referred to in
sub-section (2) of section 162,

The summary which I have carlier made of the
learned Magistrate’s order of 18th February shows
that he had two main grounds for deciding to
discharge the three respondents: firstly the pro-
secution witnesses contradicted cach other, and
their evidence was to some extent contradicted
by their previous statements; secondly, the witness-
ses had failed or delayed to make statements in-
criminating the respondents. The first ground
is that which is expressly stated in section 164,
and [ have already shown that a discharge on that

ground is one made in exercise of the statutory
power conferred by section 162(1). 1 do not pro-
pose to consider whether it is lawful for a Magis-
trate to take any account of the second ground;
but even if a discharge on that ground is lawful,
[ hold that the power to make the order of dis-
charge is again that conferred by sub-section (1)
of section 162, Where, as in such a case, the Magis-
trate’s opinion is based on a consideration of the
evidence and on the probability that a Jury would
not believe it, the reason for the order of dis-
charge (if lawful) would be that the evidence is
insufficient. I am quite unable to accept the sub-
mission that, if the Legislature did intend to permit
a discharge for such a reason, it felt the validity of
the discharge to rest on inherent power.

I accordingly hold that in law, the only power
which the Magistrate had to make his order of
18th February 1967 was the power conferred by
sub-section (1) of section 162. Indeed a reading
of the order itself leaves no room for doubt that

 the learned Magistrate had in mind the- provisions

of that sub-section and of section 164. Even in
the order of 4th June 1967, the learned Magistrate
stated “I have already held that there is no prima
facie case made out against the 2nd, 3rd and 4th
accused”. Although this is not the precise language
of section 162(1), it conveys much the same idea:
if the evidence is not sufficient, then there is no
prima facie case. At the end of the order of 4th
June, the Magistrate stated his “‘considered view
that the evidence is not sufficient to warrant a
committal”; here he actually employed the
language of section 162(1) with only an immaterial
variation. It is only in the last order, that of 14th
August 1967, that the Magistrate claims to have
made the first order of discharge under inherent
power referred to in sub-section (2) of section 162.
I regret that, in the face of the reasons stated}nthe
two earlier orders, I have to declare that claim to
be untenable.

In the result, T hold that the first order of dis-
charge was in exercise or purported exercise of
the power conferred by section 162(1). Accordingly
the Attorney-General clearly had the power to
give his subsequent directions under section 391.
It was not and could not be argued that a Magis-
trate may in any circumstances refuse to comply
with such directions, and I must hold that the
Magistrate’s refusal so to comply was unlawful.

Even on the basis that the directions of the
Attorney-General in this case were in due exercise
of the powers conferred by section 391 of the Code,
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Counsel for the respondents contended that this
Court has no power, in the present application,
to direct the Magistrate to comply with the
Attorney-General’s directions in this case.

It was argued that the powers of this Court in
revision are not exercisable in the present casc
because there is not within the meaning of section
356 of the Code any sentence or order which may
now be examined by this Court. The Magis-
trate (it was submitted) was directed to make an
order of committal; but he made no such order,
and therefore there does not exist any order which
we may now reverse or correct under section 37
of the Courts Ordinance. A simple answer to
this argument, it seems to me, is that in law the
Magistrate in this case has made an order refusing
to make the order of committal which the Attorney-
General directed him to make, and that such an
order of refusal is an order withinthe meaning of
section 356 of the Code and section 37 of the
Courts Ordinance. Alternatively, the Magistrate
has in substance made order holding that the
Attorney-General had no power to give the direc-
tions which he did give, and that is an order which
this Court can reverse or correct.

Counsel for the Ist respondent drew an analogy
between the omission or refusal of a Magistrate
to comply with directions under section 391 and
a refusal to issue process. He urged that if the
cases are analogous, then in each case the only
remedy open to the Attorney-General would be
by way of mandamus. The unsoundness of this
argument is demonstrated by section 337 of the
Code; although the section provides that a Manda-
mus shall lie to compel a Court to issue process, it
expressly contemplates that an appeal will also
lie against a refusal of process, though only at the
instance or with the sanction of the Attorney-
General. If therefore, the cases are in truth ana-
logous, section 337 might even afford ground for
the contention that the Attorney-General had a
right of appeal in the present case.

It was also argued that section 356 is limited to
cases already tried or pending trial, and that
proceedings under Chapter XVI of the Code do
not involve the trial of any case. This same sub-
mission was rejected in Attorney-General vs.
Kanagaratnam (1950) 52 N.L.R. 121, following
previous decisions, and I am in agreement with the
judgment in the cited case holding that section
9 of the Courts Ordinance, read with section 5 of
the Criminal Procedure Code, are wide enough

to confer powers of revision in relation to nop.
summary proceedings.

There was also a further argument of a nature
which in my opinion is being adduced in our
Courts far too frequently. Relying on recent deci-
sions holding that the principle of the Separation
of Powers is recognised in the Constitution of
Ceylon, it was argued that an order of discharge
in non-summary proceedings is a judicial order,
and the purported exercise by the Attorney-General
of powers under section 391 is an interference with
the powers of a Court and is therefore illegal,
Counsel for the Ist respondent emphatically urged
that the order of a Magistrate, to commit an
accused for trial or else to discharge him, “satis-
fied every 'test’’ requisite for holding it to be a judi-
cial order. The fallacy of this argument is exposed
in the judgment of Griffith, C.J. in Appleton vs.
Moorehead (1908) 8 Commonwealth Law Reports
330, which has been recognised by many Courts
in other Commonwealth countries as being the
most acceptable explanation of the words “‘judicial
power.”’

The learned Chief Justice gave to the words
“judicial power” the meaning ‘“‘the power which
every sovereign authority must of necessity have to
decide controversies between its subjects, or bet-
ween itself and its subjects, whether the rights relate
to life, liberty or property’”. Decisions in other
jurisdictions, including Ceylon, have in adopting
the dictum of Griffith, C.J., laid down asan essential
feature of the exercise of judicial power the re-
quisite that there must be a determination of rights
as between citizen and citizen, or citizen and the
State. In the case of an order committing a person
for trial before a Court or discharging him from
liability to trial, there is no determination of any
right of a citizen or of the State.

Any order may of course be called a ‘“‘judicial
order”, if and on the ground that it is made by
a Judge; but it does not follow that therefore the
order is made in the exercise of the judicial power
of the State. The Magistrate conducting an inquiry
under Chapter XVI of the Code makes no deter-
mination whether or not the accused person has
committed an offence; all that he decides 1
whether or not the evidence is sufficient to put the
accused on his trial. Nor do I see anythingin the

argument that, because a committal for trial may
be followed by a remand, the committal thus
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interferes with the accused person’s right to liberty
and is therefore the exericse of judicial power. A
committal need not in law be followed by a re-
mand, and even when it is, the committing Magis-
trate, does not in his capacity as such, make any
determination as to whether or not the accused
person is to be deprived of his liberty. Purely
administrative orders are daily made which deprive
citizens of their rights, while not at the same time
determining or deciding any controversy as to
such rights. A common and simple example is
the case of an order for the compulsory acqui-
sition of land or movable property whether with
or without the payment of compensation.

The judgment of Griffith, C.J. in itself deals at

some length with the nature of the power of|

Magistrates to commit for trial or discharge in
pre-trial proceedings. I see no reason whatsoever
to disagree with the grounds stated in that judgment
for the conclusion that a Magistrate does not
exercise a judicial function when he conducts a
preliminary inquiry for the purpose of deciding
whether or not a person is be to committed for
trial.

There is also I think another answer to the
argument invoking the doctrine of the Separation
of Powers in this case. Our law has, since 1883
if not earlier, conferred on the Attorney-General
in Ceylon powers, directly to bring an alleged
offender to trial before a Court, to direct a Magis-
trate who has discharged an alleged offender to
commit him for trial, and to direct a Magistrate
to discharge an offender whom he has committed
for trial. These power of the Attorney-General
which have commonly been described as quasi-
judicial, have traditionally formed an integral
part of our system of Criminal Procedure, and it
would be quite unrealistic to hold that there was
any intention in our Constitution to render in-
valid and illegal the continued exercise of those
powers. This Court has, upon similar consider-
ations, upheld the validity of Statutes conferring
criminal jurisdiction on Courts Martial and
conferring on revenue authorities the power o

impose penalties for the breach of revenue res-
trictions.

I should add lastly that the instant case appears
to have taken the turn it did, only because of some
idea in the mind of the learned Magistrate that
the Attorney-General was attempting improperly
to interfere with judicial proceedings, and that the
directions given by the Attorney-General were a
reflection on the correctness of views formed by
the Magistrate on the evidence in this case. It is
well to remember that, just as much as Chapter
XVI of the Code confers a certain measure of
discretion on a Magistrate before whom Non-
summary proceedings are taken, other provisions
of the Code equally confer on the Attorney-General
a measure of discretion which is rendered effective
by his statutory power to secure that inquiries
under Chapter XVI will terminate in a manner
determined in the exercise of that discretion.
Indeed, the arguments of Counsel who appeared
in this case for the respondents actually involved
the alarming proposition (which I am certain none
of them would concede in a different situation)
that the Attorney-General may not lawfully
direct the discharge of a person whom a Magistrate
commits for trial.

For these reasons, 1 would, in exercise of the
powers of revision of this Court, set aside the
order of discharge made by the Magistrate on
14th August 1967, and remit the record to the
Magistrate’s Court for compliance by that Court
with the direction given by the Attorney-General
on 18th June 1967 to commit the three respondents
for trial before the Supreme Court on the charge
specified in that direction and to take further
steps according to law.

Abeyesundere, J.
I agree.
Silva, J.

I agree.

Order of discharge made by
Magistrate set aside,
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Privy Council Appeal No. 3 of 1967

Present: Viscount Dilhorne, Lord Guest, Lord Devlin, Lord Wilberforce and Lord Pearson

CEYLON THEATRES LIMITED vs. CINEMAS LIMITED AND OTHERS

From
THE SUPREME COURT OF CEYLON

JUDGMENT OF THE LORDS OF THE JUDICIAL COMMITTEE OF
THE PRIVY COUNCIL

Delivered: 23rd January, 1968

Partition action — Interlocutory decree ordering sale by public auction subject to a life-interest
in an undivided share—Has the Court power to make such order >—Certificate of sale—Does the purchaser
get title free from all encumbrances >—Partition Act No. 16 of 1951, sections 4,5, 18, 25, 26, 46, 47, 43(1),
50, 51 and 54.

By his Last Will a testator devised certain interests in common out of a land and buildings thereon to the plaintiff,
the 1st defendant and the 3rd defendant and a life interest in a 1/3 share of the soil and buildings to the 2nd defendant
subject to a forfeiture on remarriage.

In a partition action instituted by the plaintiff, a decree for sale was entered under section 26 in the following terms:—
“It is further ordered and decreed that the said land and premises be sold by Public Auction in conformity with Partition
Act No. 16 of 1951, subject to the life interest in favour of the 2nd defendant in respect of a 1/3 share of the buildings
and the proceeds thereof be entitled (sic) to the parties according to their proportionate shares.”

On an appeal by the plaintiff the Supreme Court held (vide 67 N.L.R. 97) that on a proper construction of sections
5, 26, 38, 46, 47, 48 and 54 of the Partition Act, the title which a certificate of sale confers on a purchaser of the land and
buildings thereon is free from any life interest or usufruct declared in favour of a person in the interlocutory decree entered
under section 26 read with section 48. The purchaser thus gets title free from all encumbrances except the interests of the
proprietor of a nindagama specially preserved under section 54. (It also held that the interests awarded to the 2nd
defendant should be valued and he should be paid the estimated value of his usufruct out of the proceeds of sale.)

From this order the 1st defendant gppealed to the Privy Council.
Held: (1) That the word “title” in section 25 of the Act includes a title which may be subject to an encumbrance,

(2) That the term “the land” in sections 25 and 26 and 46 of the Act means simply “the land the subject
of the action *, such as it is with all its burdens and advantages. To compel persons other
than co-owners having encumbrances on the land or on shares in it, including owners of servitudes,
of usufructs or life-interests, or fideicommissaries to accept some assessed compensation for their
rights though, no doubt, a possible result of legislation, amounts to a substantial interference with
their rights. This should not be imposed in the absence of clearly expressed provisions including
adequate methods of assessing the value of their rights.

(3) That the argument strongly relied on by the respondents, that the effect of section 46 is that when the
- purchaser receives the certificate of sale he acquires an indefeasible title free from encumbrances,

is untenable, as section 46 cannot be regarded as, anything more than a conveyancing section, the
purpose and effect of which is to establish the certificate of sale as a new and conclusive root of

title without the necessity of any conveyance from the co-owners or any investigation of title.

(4) That section 47 provides merely for a schedule of distribution to be prepared by a party and aDPI'OVC,‘i
by the Court and does not provide the mechanism by which encumbrances from which the land 18
liberated, pass and attach to the proceeds of sale as contended for the respondent.

(5) That sub-section (1) of section 48 makes it clear that after the interlocutory decree has been entered ?hﬁ
land is freed from all encumbrances not specified in it and must be taken to support the conclusion
that the land is sold subject to the encumbrances specified in the decree. If the intention were that
on a sale, the land were ipso facto to be freed from encumbrances specified in the interlocutory
decree, the language used in the section would be different.
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(6) That this view gains support from sub-section (2) of section 50 and section 51 of the Act.

(7) That section 54 is contained i
specifically mentioned. It a

undivided part or parts of the land.

na part of the Act dealing _with special cases and is confined to those
ffords no guidance as to the intention of the general portion of the Act.

(8) That thereforc, in proceedings under the Partition Act the
of land in co-ownership, to direct that such sale is

courts has power, when ordering a sale
to be subject to a life interest subsisting in an

Case referred to: Fernando vs. Cadiravelu (1927) 28 N.L.R, 492

E. F. N. Gratiaen, Q.C., with M. P. Solomon, for the 1st defendant-appellant.

S. Nadesan, Q.C., with N, Chiniwasagam, Mark Fernando

respondent.

Lord Wilberforce

This appeal from the Supreme Court of Ceylon

raises the question whether, in proceedings under
the Partition Act (No. 16 of 1951) the court has
power, when ordering a sale of land in co-owner-
ship, to direct that such sale is to be subject to a life
interest subsisting in an undivided part or parts

of the land sold (as was held by the District |

Judge) or whether (as was held by the Supreme
Court) such sale must be made so as to pass a
title free from the life interest.

The property in question consists of land and
buildings at Panchikawatte Road in the Munici-
pality of Colombo. It is not necessary further to
particularise it beyond stating that almost the
whole of the land is occupied by a building called
the Tower Hall Theatre. The relevance of this is
that no physical partition of the property is
practicable. The common interests in the property
arose under the Will of one G. A. Don Hendrick
Appuhamy (or Seneviratne) dated 7th April
1929 and in consequence of certain subsequent
devolutions.

For the purpose of this appeal it is sufficient
to set out the findings of the District Judge, which,
on this matter, are not challenged. He held the
parties to be entitled as follows:

“Plaintiff (1st Respondent) to an undivided 11/18 share
of which 3/18 share is subject to the life interest in favour
of the 2nd Defendant (2nd Respondent).

The 1st Defendant (Appellant) to an undivided 5/18
share of which 2/18 share is subject to the life interest in
favour of the 2nd Defendant (2nd Respondent).

The 3rd Defendant (3rd Respondent) to an undivided 2/18
share of which 1/8 share is subject to life interest in favour
of the 2nd Defendant (2nd Respondent).

All the buildings will belong to the parties in the same
proportion as their soil rights above-mentioned, and the

and L. B. Rajapakse, for the plaintiff-

2nd Defendant (2nd Respondent) also will be entitled to
the life interest in respect of 1/3 share of soil and 1/3
share of the buildings.”

It may be material to add that the life interest
of the 2nd defendant (2nd respondent) was under
the terms of the Will subject to forfeiture on
remarriage.

The decree then continued:

“It is further ordered and decreed that the said land
and premises be sold by Public Auction in conformity
with Partition Act No. 16 of 1951 subject to the life
interest in favour of the 2nd Defendant in respect of
1/3 share of the soil and 1/3 share of the buildings, and
the proceeds thereof be entitled (sic) to the parties accord-
ing to their proportionate shares.”

Although the 2nd defendant, who as stated was
entitled to the life interest in 1/3 of the land and
buildings, was duly made a party to the partition
proceedings, she took no part in the present appeal
which was argued between the appellant (1st
defendant) on the one side and the respondent
(plaintiff) on the other. No objection was raised on
either side to this procedure.

The present law in Ceylon as to partition of
immovable property is contained in the Partition
Act (No. 16) of 1951. It is upon the construction
of that Act that the issues in this appeal must be
decided. It may be convenient to preface exami-
nation of the relevant sections with some obser-
vations of a general character as to the nature
of the rights and interests involved in the case.

First, rights of co-ownership, under the Roman
Dutch Law, are regarded as quasi-contractual.
One of the obligations so imposed, or tn.'eated
as accepted, by the co-owners is the obligation to
allow a division of the property — in comntunione
nemo compellitur invitus detineri. Both by the
common law, and under the suyccessive pieces
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of legislation which have been passed in Ceylon
concerning partition, partition may be effected
by agreement or by decree of a competent court.
Partition, when effected by judicial decree, appears,
according to the prevailing opinion, to be in the
nature of an alienation by purchase, the alienees
deriving their title from the decree of the court.
The position under the Partition Ordinance
(Cap. 56) of 1863, the legislation which preceded
the Act of 1951, has been described as follows:

“When common ownership becomes burdensome the
Partition Ordinance enables it to be determined at the
instance of a co-owner by the conversion of undivided
shares into shares in severalty by partition, or when that
is not possible by the sale of the land. Upon the issue of
a certificate of sale to the purchaser under decree for sale,
the title declared to be in the co-owners is definitely
passed to the purchaser and the land cease to be held
in common by the original owners.” Fernando vs. Cadira-
velu per Garvin J. 28 N.L.R. 492, 497.

Thus, the conception underlying judicial pro-
ceedings for partition or sale is that of dissolving
the bond of common ownership by alienation
of the co-owners’ shares.

It must be obvious that cases will arise where there
are encumbrances affecting either the common
property as a whole or individual shares and that
their existence may give rise to difficulty in cases of
sale. Some rccognition of this difficulty and an
attempt to deal with it is to be found in the Partition
Ordinance (Cap. 56) of 1863. Express provision
was there made for sale, under order of the court,
subject to “‘any mortgage or other charges or
encumbrances” on the property and there were
other provisions dealing with the case where there
was a mortgage over an undivided share. These
provisions were evidently incomplete, and in the
interval between 1863 and 1951 a number of cases
came before the courts where the property was
subject to fideicommissa or trusts. These are
referred to in the judgment of Tambiah J. in the
Supreme Court where he expresses the opinion
that such complex questions were never contem-
plated by the framers of the Ordinance. The Act
of 1951 deals somewhat more fully with the posi-
_ tion of encumbrances and the ultimate question
for decision must be how far it has altered, or
extended, the pre-existing law.

Secondly, as to the life interest of the 2nd res-
pondent (2nd defendant). In this case the interest
arises by way of usufruct and is confined to an
interest in the income of the property. Itissubject
to forfeiture on remarriage. There is no doubt
that it constitutes an encumbrance within the
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meaning of the Partition Act 1951, But it is neces-
sary to bear in mind that the Act applies generally
to life interests and usufructs of any character
whether affecting the whole or a part only, and
whether conferring a mere interest in income or g
closer interest in the land itself. Any interpretation
of the Act must take account of the varied character
of these rights.

With these preliminary observations the relevant
statutory provisions contained in the Partition Act
1951 may now be considered. The Act commences
with a general statement of the nature and purpose
of partition proceedings (section 2). These may
be brought where land belongs in common to two
or more owneis, and may be instituted by any one
or more of them for the partition or sale of the land.
This follows and adopts the common law con-
ception that partition (or sale) is a right attaching
to co-ownership and that the purpose of partition
proceedings is to give effect to that right.

Section 4 requires the plaintiff to specify in
his plaint particulars of any right, share or interest
in the land and the names of all persons claiming
to be entitled thereto and section 5 requires that
such persons are to be made parties to the action.
Section 5 (a) (i) describes these persons as those
who are entitled or claim to be entitled:

“to any right, share or interest to, of, or in the land to
which the action relates, whether vested or contingent,
and whether by way of mortgage, lease, usufruct, ser-
vitude, trust, fideicommissum, life interest, or otherwise.”

The comprehensive nature of this list is noticea-
ble: it includes rights and interests (i) which can
without difficulty be given a value in money —
e.g., mortgages (i) which could be given a value
in money by an appropriate procedure of valuation,
e.g., usufructs, trusts, fideicommissa, or life interest,
though this would be a matter of some difficulty
in the case of fideicommissary interests, or other
interests subject to a contingency or (as in the
present case) subject to defeasance, (iii) which
could hardly be the subject of compensation at
all e.g., certain servitudes essential for the dominant
land, where the compensation would, in effect,
be equivalent to its value (see for a description of
the variety of servitudes recognised in Roman
Dutch Law Lee, An Introduction to Roman Dutch
Law 5th Ed. pp. 164 ff.).

It will be seen that the Act returns to this list
in a later important section (section 48).
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The Act continues with a number of procedural
provisions, of which it is only necessary to mention | th
section 18 which deals with the report to be made | to
by the commissioned surveyor. This must state
the nature and value ‘““of the land surveyed” and
the details of the computation of such value:

it must also refer to the parties to the action present discharge nor elsewhere in the Act (except in
at the survey and the name of any ‘person not a | section 50, to be referred to later) is any provision
party who has preferred any claim and the nature | made for their satisfaction. On the contrary
of such claim. Thus, although no explicit reference | such subsequent references as there are to en-
is made to any encumbrances on the land, it would | cumbrances assume that (with certain carefully
seem that the surveyor, whose commission is accom- | specified exceptions) they continue to affect the
Pamed by a copy of the plaint (section 16(2), |land. On this argument “the land”> means simply
is assumed to be aware of their existence and nature. | “the land the subject of the action’ such as it is
Sections 25 and 26 are of cardinal importance. | with all its burdens and advantages. !
Section 25 relates to the trial of the partition action. | '
It requires the court to examine the title of each | Their Lordships, at this stage of the argument,
party, to try any issue of law and fact in regard | would be disposed to prefer the latter of these two
to the right share or interest of cach party to, of, | views. The absence from section 26 of any such
or in the land, and to consider and decide which | words as ““free from encumbrances”, if the in-
of the orders mentioned in section 26 should be | tention was that they should be discharged, appears
made. The word “title’” in this context evidently |to them more significant than an omission to
includes a title which may be subject to an en-|add ‘‘subject to encumbrances”, if the intention
cumbrance: it is, as Garvin, J. said in the passage | was to preserve them. The reason for this is that,
quoted above “the title declared to be in the co- |as has been stated, the basic object of the partition
owners’’. Section 26 requires the court, at the |action is to sever the co-ownership, as between
conclusion of the trial, to pronounce an inter-|the co-owners, so that if the rights of other persons
locutory decree in accordance with the findings. |are to be affected, the Act might be expected so
It states (subsection (2) that the interlocutory |to state. To compel persons other than co-owners
decree may include one or more of the following | having encumbrances on the land or on shares in
orders namely: it, including owners of servitudes, owners of
usufructs or life interests, or fideicommissaries, to
accept some assessed compen.ation for tneir
(b) order for a sale of the land in whole or in lots” rights, though no doubt a possible result of legis-
lation, amounts to a substantial interference with
o . |their rights. This should not be imposed upon
or orders . . . whether for partition or sale relating | them in the absence of clearly expressed provisions
to specified portions or shares of the land. lincluding adequate methods of assessing the
| value of the rights. Silence as to these rights appears

The form of the interlocutory decree in practice | to indicate that they are not to be affected. But the
is well illustrated by the decree made in the present | argument is not conclusive at this stage and the
casc, the relevant portion of which has been set|rest of the Act has to be considered for other
out above. indications.

On the other side (for the appellants) it is said
at, recognition having been given by the Act
the possibility that encumbrances may exist,
‘ these must be assumed to continue unless provision
is expressly made for their discharge and satis-
faction. Neither does section 26 provide for their

“(a) order for a partition of the land;

Much of the rival arguments submitted in the| The Act continues with a number of additional
appeal has been focussed upon these sections and | sections governing the manner in which partition
“in particular upon the use of the words*“the land™. | or sale (as the case may be) is to be carried out.
On the one side for (the respondents) it is said | These contain references to “the land” but they
that the only reference here is to “the land” do not in their Lordships’ opinion carry the
which must mean the actual physical property | argument as to the meaning of these words any
the subject of the suit, so that all that may be | further. The sections can be operated according
~ partitioned or sold, under the order of the court,| to their terms whether “the land” which is ordered
is this property. No power is conferred, and none| to be partitioned or sold is the land subject to
consequently exists, to sell the land subject to | existing encumbrances, or whether it is the land
any encumbrance: so the inference must be that| free from encumbrances. They provide little
the land is to be sold free from all encumbrances, | assistance in choosing between these alternatives.
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The next critical provisions are contained in sec-
tions 46 and 47. It is convenient to reproduce these
in full.

“46. Upon the confirmation of the sale of the land or
of any lot, the court shall enter in the record a certificate
of sale in favour of the purchaser and the certificate so
entered under the hand of the Judge of the court shall be
conclusive evidence of the purchaser’s title to the land
or lot as on the date of the certificate. The court may, on
the application of the purchaser, attach to the certificate
a plan of the land or lot prepared at the cost of the
purchaser and authenticated by the court.

47. (1) The court shall cause to be prepared by a
party named by the court a schedule of distribution showing
the amount which each party is entitled to withdraw out
of the money deposited in court.

(2) No money shall be withdrawn from court by any
party until the schedule of distribution has been approved
by the court.

(3) A party entitled to compensation in respect of a
plantation or a building or otherwise shall share pro-
portionately with the other parties in any gain or loss,
as the case may be, resulting from the sale of the land at
a figure above or below the value determined by the
court under section 38.”

These sections were strongly relied upon by the
respondent and indeed they formed the principal
basis for the judgment of Tambiah, J. in the
Supreme Court. Section 46, it was said, shows
that what the purchaser takes is “‘the land)”
and the effect of the section is that, when he
receives the certificate of sale, he acquires an
indefeasible title free from encumbrances. Section
47 is the necessary counterpart of this: it provides
the mechanism by which encumbrances, from which
the land is liberated, pass and attach to the pro-
ceeds of sale. This section, it was claimed (and
the argument logically follows) applies to all
encumbrances of whatever nature with the sole
exception of the interest of a proprietor of a
nindaganta which is specially preserved by section
54.

In spite of the force these arguments derive
from their acceptance by the Supreme Court,
their Lordships feel obliged to take a contrary
view. In their opinion these sections are unable
to support the weight placed upon them. Scction
46 they cannot regard as more than a conveyancing
section the purpose and effect of which is to
establish the certificate of sale as a new and con-
clusive root of title without the necessity of any
conveyance from the co-owners or any investi-
gation of their title. Reference has already been
made to the use of the words “the title” in section
25, in an open sense, meaning merely the title

_-_\_-_‘_-_"‘—-—..

such as it is—free from, or subject to encumbrances -
it means no more in the present context
The words “the land” here repeated, carry the
matter no further than it already stands under
section 26. It is noticeable that a provision‘in terms
very similar to section 46 appears in section 8 of
the Partition Ordinance of 1863, a section which
in terms provides for a sale to be made ““subject
to any mortgage, charge or encumbrance”,
Although these latter words have been dropped,
this fact alone is not sufficient reason to ascribe
to similar terminology now appearing in section
46 a totally different effect, i.e., to pass the land
free from encumbrances.

Section 47, similarly, in their Lordships’
opinion, fails adequately to support the respon-
pondents’ argument. 1t provides merely for a
schedule of distribution to be prepared by a party
and approved by the court. If the intention was
that encumbrances, of the varied character men-
tioned in section 5, were to be compulsorily
discharged out of the proceeds of sale, it appears
to their Lordships inconceivable that so scanty
a mechanism should have been provided. On the
one hand it can never have been intended that the
amount to be paid to an encumbrancer should
merely be fixed by the party presenting the schedule:
on the other hand no procedure for valuation —
which, as has been shown, may in some cases
be complicated and controversial — is so much
as indicated. The argument for the respondent
extends, and necessarily must extend, to all
encumbrances, whether those affecting the land
as a whole, or those affecting undivided shares:
and if it is right, it represents a considerable
departure from the scheme of the former Ordinance,
even as this was interpreted by the courts: yet
this departure is founded entirely on inference.
That inference their Lordships cannot draw.

There remain for consideration three sections
which appear in the Act under the heading ““Special
Provisions Relating to Decrees”. Section 48(1)
is significant. It reads:

_ “Save as provided in subsection (3) of this section, the
interlocutory decree entered under section 26 and the
final decree of partition entered under section 36 shall,
subject to the decision on any appeal which may be
preferred therefrom, be good and sufficient evidence of
the title of any person as to any right, share or interest
awarded therein to him and be final and conclusive for all
purposes against all persons whomsoever, whatever right,
_ title or interest they have, or claim to have, to or in the
land to which such decrees relate and notwuhstandlﬂfs any
omission or defect of procedure or in the proof o title
adduced before the court or the fact that all Pﬁmndﬁ
concerned are not parties to the partition action; ab
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the right, share or interest awarded by any such
shall be free from all encumbrances wha}tlsoeverdgfl;gi
than those specified in that decree.

In this subsection ‘encumbrance’ means any mortgage
lease, usufruct, servitude, fideicommissum, life interest.
trust, or any interest whatsoever howsoever arising except
a consfructive or charitable trust, a lease at will or for a
period not execeeding one month, and the rights of a
proprietor of a nindagama.”

The drafting of this subsection is not entirely
clear. It refers, in the first place to the interlocutory
decree entered under section 26: this, in addition
to declaring the rights of the parties, would con-
tain an order for partition or for sale. The sub-
section continues with a reference to the final
decree of partition, and to the right share or interest
awarded to any persons, expressions in cach case
appropriate to partition and not to sale. The
explanation of this appears to be that whereas
in the case of partition, there is a decree of the
court giving effect to the partition, in the case of
sale this takes place upon the basis of the order
contained in the interlocutory decree. The sub-
section, therefore, at the least, makes it clear
that, after the interlocutory decree has been made,
the land is freed from all encumbrances not
specified in it, and the only question remains
whether it goes on to prescribe, or whether it
merely assumes, that, as regards encumbrances
specified in the decree, the land remains, on a
sale (as it clearly does on a partition), subject
to these encumbrances. Their Lordships do
not find it necessary to express a final opinion
on these alternatives, since on either view the
subsection must be taken to support the
conclusion that the land is sold subject to
encumbrances. To repeat an argument already
used in other connections, it is difficult to under-
stand how this subsection could have been drafted
as it is if the intention were that, on a sale, the
land were, ipso facto, to be freed from encum-
brances specified in the interlocutory decree.

Next there is section 50 which deals with cases
where an undivided share is subject to a mortgage
or lease. Subsection (1) deals with the case of
partition and, in effect, confines the mortgage or
lease to the divided share allotted to the mort-
gagor or lessor.

Subsection (2) is as follows:

“If in an interlocutory decree for sale any undivided
share of the land constituting the subject-matter of the
partition action in which such decree is entered is declared
to be subject to a mortgage or lease, the rights of the
mortgagee or of the purchaser of the mortgaged share
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under a mortgage decree, or of the lessee, shall be limited

to the mortgagor’s or lessor’s share of the proceeds of
the sale of the land.” L -

In their Lordships’ opinion this provision must be
regarded as strong support for the argument that
encumbrances generally, apart that is to say from
those here dealt with, continue to attach to the
land. For if the respondents’ arguments were
correct, these mortgages and leases, like all other
encumbrances, automatically would be trans-
ferred to the proceeds of sale by virtue of sections
26, 46 and 47 and this provision would be entirely
otiose. Comparison between this section, with its
reference to mortgages and leases, and section 48
(1) with its listed reference to encumbrances gene-
rally, strongly points the contrast between those
encumbrances which remain attached to the land,
or to shares in it, and those which, exceptionally
attach to the proceeds of sale. It may be added
that the language used in subsection (2) which
after mentioning the declaration contained in the
interlocutory decree of sale, then continues by
stating the consequences to the purchaser of the
land, when compared with that used in section
48(1), suggests that the latter subsection is in-
tended to effect (rather than that it assumes) that
other encumbrances continue to bind the land.

Thirdly there is scction 51. This provides for
registration of any interlocutory decree made
under section 25, any final decree of partition,
or any certificate of sale under section 46. The
fact that an interlocutory decree, which, under
sections 25 and 26, must specify encumbrances, is
required to be registered, suggests, somewhat
strongly, that such specified encumbrances con-
tinue to bind the land. Morcover, when the
section continues by requiring registration of the
certificate of sale, the natural conclusion to draw
from this would be that the certificate of sale
would conform with and produce the same result
as the interlocutory decree itself — i.e., that under
it, encumbrances would be preserved. For if, as
the respondent contends, the certificate of sale
was intended to pass an unencumbered title, it
would be expected either that an interlocutory
decree providing for sale should not be registered,
or that, if registered, it should be removed when,
or before, registration of the certificate of sale.

) But the section requires the respondent to register

each document as an instrument affecting the land
to which it relates.

Finally section 54 contains an express reservation
of the rights of a proprietor of a _nindagqma.
The Supreme Court relied upon this asinconsistent
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with the view that the encumbrances generally |  For these reasons their Lordships are of opinion
should be preserved. This section however is |that the order made by the learned District Judge
contained in a section of the Act dealing with | was correct. They will humbly advise Her Majesty
Special Cases and is confined to those specifically | that the appeal be allowed, and the order of the
mentioned. They are not within the general | District Judge restored. The Ist respondent must
category of rights or interests previously dealt | pay the appellant’s costs of this appeal and in
with. The section therefore affords no guidance the Supreme Court.

as to the intention of the general portion of the :
Act. Appeal allowed.

IN THE COURT OF CRIMINAL APPEAL
Present: H. N. G. Fernando, C.J. (President), T. S. Fernando, J. and Tambiah, J.

Appeal Nos. 154 & 155 of 1967 with Application Nos. 202 & 203 of 1967
S.C. 304/66 M.C. Panadura 98470.

THE QUEEN vs. HENNEDIGE RAYMON SOYSA & ANOTHER

Argued and decided on: January 30, 1968
Reasons delivered on: February l4th, 1968

Court of Crintinal Appeal — Convictions of murder — Prosecution version different from defence
version as to circumstances of incident — Suggestions by prosecuting Counsel, unsupported by evidence,
placed before Jury in summing-up without comment — Verdict of murder unreasonable — Duty of trial
Judge — Warning necessary against speculative inference.

The two accused (brothers) were convicted of the murder of one T.S. by stabbing him. The prosecution gave one
version of the circumstances of the incident, and the defence gave a different version.

The defence version was supported by certain proved facts and by the evidence of some witnesses called by the
prosecution,

The prosecuting Crown Counsel made certain suggestions to the Jury which were not substantiated by evidence
that might have been called. The trial Judge referred to the suggestions in his summing-up, but without any recommendation
either way as to whether the suggestions were worthy of acceptance. The verdict of the Jury implied that they had based
their verdict on the supposition put forward by the prosecution. _

Held: (1) That but for the acceptance of the prosecution suggestions, one item of evidence at the least cast &
reasonable doubt on the truth of the prosecution version of the circumstances in which the stabbing
occurred, and it was unreasonable for the Jury to base their verdict on the supposition put forward

by the prosecution, unsupported by evidence.

(2) That it is always open to a Jury to infer the existence of a fact, if the inference readily and reasonably
arises from other facts which are clearly proved; but where the prosecution invites the Jury to make
an inference of fact, the actual existence of which is probably capable of being established by direct
evidence, then the position is different. In such a case it is not appropriate for the trial Judge to present
the prosecution suggestion to the Jury without comment. Instead there should be a warning against 8

speculative inference of a fact, which if true could and should have been proved by direct evidence.

(3) That the verdict of murder was unreasonable.

E. R. S. R. Coomaraswanty, with G. C. Wanigasekera, Kumar Aniterasekera, C. Chakradaran and
Clarence M. Fernando, for the accused-appellant.

J R A Wickmn-fquayake, Crown Counsel, for the Attorney-General.
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H. N. G. Fernando, C.J.

The two accused in this case, who are brothers
were charged with the murder of one Tudor Silvz;
and were convicted of that offence by a verdict
of 5 to 2.

The prosecution case depended largely on the
evidence of one Jayasiri who stated that on the
evening of the incident he set out from his house
about 7 or 7.30 p.m. to go to his sister’s house.
Shortly before he reached that house he met the
deceased man Tudor also going in the same
direction as himself. Jayasiri then turned off
from the lane in which he was walking and entered
his sister’s house. According to him, Tudor pro-
ceeded further along the lane, which lane formed
a junction about 20 yards ahead with a road
called Sri Jina Mawatha. Just after Jayasiri
entered his sister’s house he heard people coming
running along the lane from the direction of the
junction. He then saw Tudor coming towards his
sister’s house, being chased by the two accused.
The Ist accused then seized Tudor and shouted
to the younger brother “cut this fellow’, where-
upon the 2nd accused who had a manna knife
in his hand then dealt one blow with the knife on
Tudor. At this stage Jayasiri’s sister took him
inside the house and he did not see anything
more of the incident. Tudor was subsequenly
found to have several injuries on both his arms

and he died shortly afterwards as a result of those
injuries.

Jayasiri’s sister, a woman named Tulin, said
that she was in her house with her children when
she heard a sound of footsteps as of people run-
ning; then (in her own words) in order to ascertain
who it was she opened the door and immediately
saw Jayasiri at the entrance to the kitchen. Jaya-
siri then told her that there was a fight between
Raymond (st accused), Tymon (2nd accused)
and Tudor. She then took her brother into the
house and later heard someone crying out “I
am finished, I am being cut’’, and when she looked
out of the window she saw the two accused run-
ning towards the junction.

The 1st accused gave evidence at the trial, and
the defence called other evidence to establish
their version of the incident. According to this
version the deceased man Tudor was a person
who had many cases pending against him. In
addition to that, two of his cousins were being
charged with assault and robbery and the Ist
accused was to be the principal witness for the

prqsecu’tion in that case. On the evening of the
incident, the accused in that case together with
others including the deceased Tudor, and the
witness, Jayasiri, had pelted stones at the accused’s
house sometime after it became dark. At this
stage the 1st accused sent for a taxi, and his mother
went in the taxi to complain to the police
about the pelting of stones. About half an
hour after the mother left, the stone throwing
was resumed and inconsequence a piece of ftile
fell on a little child who was in the house. The
1st accused then came out to the place from which
the stones were being thrown and saw Tudor
and the others there. Tudor then struck the 1st
accused with a chisel, and after that the 1st accused
ran back to his house, and came out again with
a manna knife. He was in fear at this stage because
he was hit and chased by the other men, and he

then in self defence struck at Tudor with the manna
knife.

The defence proved that the accused’s mother
arrived at the Panadura Police Station at 8.35
p.m., and shortly thereafter made a complaint
that Tudor and some others had thrown stones
at her house. Tt was proved also that when the
Police came to the scene at 10.30 p.m. on receipt
of information from the Hospital regarding Tudor,
they found that the roof of the accused’s house
had been rather badly damaged and that there
were stones inside the house itself and on the
compound.

The prosecuting Crown Counsel made to the
Jury a suggestion that the accused’s mother had
left her home to the Police Station only after the
actual stabbing incident, and that her cqmplamt
regarding stone throwing was false and intended
to provide a basis for a false version of the stab-
bing. The learned trial Judge referred to this sugges-
tion in the summing up, but without any recommen-
dation either way as to whether the suggestion
was worthy of acceptance. The principal contention
for the defence in the appeal was that the verdict
was explicable only on the basis that the Jury
accepted this suggestion, and that a verdict reached
on such a basis was unreasonable.

Considering that the accused’s mother reached
the Police Station just about 8.30 p.m., and con-
sidering the distance of the accused’s house from
the Police Station and the time required to procure
a taxi, it became clear upon the evidence that the
accused’s mother could not have left her home
earlier than 8 o’clock. The prosecution suggestion
(mentioned in the preceding paragraph) was
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therefore only reasonable if the evidence in the
case rendered it certain that the stabbing incident
took place before 8 o’clock. But the learned. trial
Judge himself remarked that Jayasiri placed
the time of the stabbing at one stage at 7.30
and at other stages at 8 or 8.30. Even the evidence
of the woman Tulin rendered it quite possible
that the stabbing took place after 8 o’clock ;
according to this witness her children were asleep
at the time, and it is at least likely that one of those
children, who was 11 years old at the time, would
not have been asleep quite so early as 8 o’clock.
Moreover the first person to come on the scene,
who lived only a hundred yards away, stated that

he came there about 8.30 having heard about
a stabbing from a passer-by. Having regard to
this uncertainty in the prosecution evidence as to
the time of the stabbing, it was in our opinion
unfair for the prosecution to invite the Jury
to hold that the accused’s mother left her home
only after the stabbing incident, or in other words
to decide with certainty that the stabbing took
place before 8 o’clock. Such an invitation could have
been done for instance by eliciting from Jayasiri
and Tulin whether or not they had yet had their
evening meal.

The prosecution’s suggestion also implied that
the physical evidence of a stone throwing had
been “framed”’ by the accused as a cover for their
version of the incident. Here again, the prosecution
was surely in a position to call evidence of neutral
neighbours in order to establish positively that
stones had not been thrown that night at the
accused’s house. Indeed, if there was any truth
in the prosecution’s suggestion, it should not have

been too difficult to establish that people in the |

accused’s house damaged their roof and scattered

—e |

Having regard to the uncertainty concerning
the time of the stabbing and the time when the
accused’s house was damaged, it was in our opi-
nion unreasonable for the Jury to base their
verdict on the supposition put forward by the
prosecution. But for acceptance of the prosecu-
tion’s suggestion, the evidence as to the complaint
of stone throwing at the least cast a reasonable
doubt on the truth of Jayasiri’s version of the
circumstances in which the stabbing occurred,

It is perhaps possible to state in general terms
the principle underlying the opinion we formed
in this case. It is always open to a Jury to infer
the existence of a fact if the inference readily and
reasonably arises from other facts which are
clearly proved; but where the prosecution invites
the Jury to make an inference of fact, the actual
existence of which is probably capable of being
established by direct evidence, then the position
is different. In such a case it iS not appropriate
for the trial Judge to present the prosecution
suggestion to the Jury without comment. Tnstead
there should be a warning against a speculative
inference of a fact, which if true could and should
have been proved by direct evidence.

On these grounds we upheld the contention for
the defence that the verdict of murder was un-
reasonable, and we substituted convictions of
culpable homicide and sentences of four years’
rigorous imprisonment.

Verdicts of murder set aside.
Convictions of culpable honticide

stones in their compound after Tudor had been
stabbed. -

not antounting to muyrder substi-
tuted.

Present: T. S. Fernando, J. and Alles, J.

P. KARUNANAYAKE vs. C. P. DE SILVA, MINISTER OF LANDS & ANOTHER
S.C. 99 (Inty.) of 1967 — D.C. Matara No. 2460/L

Argued & decided on: February 9, 1968.
Reasons delivered on: February 22, 1968.

Land Acquisition Act—Action for declaration and Injunction—Acquisition alleged
Interim Injunction — Description of land as. portion out of
—Particular land — Section 4 notice, section
Acquiring officer and owner should know identity of Corpus—Land Acquisition Act (Cap.

sufficient in law

to be unlawful—

larger land — Corpus indeterminaté— n-

5 declaration and section 38 order bad F;i
460) as amende

by Act No. 28 of 1964, sections 2, 4, 4A, 5 and 38.
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The plaintiff-appellant instituted thi i
ek © t SUIt thlS
acquisition of land belonging to him was w?g:

- on in the District Court of Matara for a declaration, inter alia, that a proposed
from taking steps to acquire the land, He als

gful and unlawful and for a permanent injunctjo: ini
: n
0 sought an interim injunction. - e i e

The present appeal was from iSmissi
n s e o Tt T e
i e s order dismissing the application for the interim injunction, and discharging the

The noti i ; ;
Act(Cap. 4 G%t)l(ilee;l;(i%; dsitiféolr; 4,1 the declaration under section 5 and the order under section 38 of the Land Acquisition
Watta, The houndaries of the 1 ?\21 10 };e acquired as a portion in extent 1 a, 1 r. 16 p. out of the land called Hambu Ela

and to be acquired were so stated that whatever way one attempted to ascertain where pre-

cisely within Hambu Ela Watte that portion ws
! was to be found i i i i
corpus sought to be acquired as described in the documents \(.v’agre‘l; ‘ivrﬁiuelg:r?sir?;?é ‘grl'lleh b o e e

Held: (1) That the descripti i i i i i
Acquisitionri«lxjgt(,m adopted in the instant case failed to give effect to the requirements of the Land

@

That to enable the Acquirin i i i
g officer to give notice under section 4 to the owner or owners, it must
follow that such officer should know the particular land proposed to be acquired; and to enable the

OWNer o - jecti isiti i i
S 1'I ;ﬁa&r}ers to file objections to the proposed acquisition, they should know the precise location

(3) That the written declaration under section 5 must also relate to that particular land; and the order

under section 38 must also set out the particular land to be acquired. The acquisition cannot be
of an indeterminate corpus,

)] That in view of the provisions of section 4A (contained in Amending Act No. 28 of the 1964), any
mter;_)retatioq which would involve the result that a person would be prevented from dealing with
all his lands in a particular area, because he does not know what is the land in that area that he
cannot dispose of without contravening the Act, should be avoided,

(5) That the three documents under sections 4, 5 and 38 in this case did not have the force and effect which
the Land Acquisition Act contemplates.

E. R. S. R. Coomaraswamy, with L. W. Athulathmudali, for the plaintiff-appellant.

Mervyn gernanda, Crown Counsel, with G. P. S. de Silva, Crown Counsel, for the defendants- res-
pondents.

T. S. Fernando, J. The notice required to be given in terms of
o i o gt . section, 4, the declaration required to be made
243"3/1 Frlla;lﬁgfg?gg fglta?:toulgsgggﬁg E(lf)tlgnde]:{g: under section 5 and the Order for taking possession
ration inter alia kthat a proposed agcquisition of gl'gat ?lﬁbe]_,pu}glsged u_n_c.":c;r thiptnz\(x:lso t042({:)():tloﬁ
tind ; < of the Land Acquisition Act (Cap. a
lnd bclonging o him s wronghl and upewiul | sequis i ol propard o be sl ol
defendants from taking steps to acquire the said cgnlt:nélc:c{e onmbehglfr egltee(t:hl: eapggﬁﬁintsﬁat all?
land. He also sought an interim injunction pending | three documents in respect of this proposed
a%?eggéirgl?fgﬁntflfintgeségslogs r z?grrae‘;;‘&g fa}:; acquisitio? zﬁ'e lsoddefective ig regilrd t(; thcfdes-
E : ipti n to render them of no 1orce
enjoining order was issued by the District Court gl;.lpeﬁ%gtoint lgwa-L e
on ex-parte application and notice thereof was
ordered on the defendants. The proviso to section 38 enables the Minister
to take steps on occasions calling for urgent
acquisitions provided a notice under section 2 or
section 4 has been exhibited. While a notice
under section 2 will ordinarily specify only an

After the defendants appeared on notice, an
inquiry was held in the District Court, and by an
c]gder made on the 27th February the }earnﬁd
i iStl:iCt J_udge dismissed the app licatioq of the area and such a notice is sufficient authority for
lt[ﬁ?“éﬁ-oilgﬁmtlggerand’ therefore, - discharged the authorised officer to enter any land situated

. B PR within that area, nevertheless possession of any

This appeal canvasses the correctness of the | such land can be taken only after deciding or

~ order of the 27th February, 1967 above referred | determining the particular land of which it is
to. | necessary to take possesion, There would be no
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difficulty to demarcate with sufficient precision
the land intended to be taken and, it must be
noted, the authorised officer is empowered by
section- 2(3) to enter and survey the land.

Section 4 relates to a stage after investigations
for selecting land have taken place, and tl}ﬁt‘
- section requires the Minister to direct the acquiring |
officer to give notice to the owner or owners of \
the particular land which the Minister considers
is needed for a public purpose and has to be
acquired. To enable the acquiring officer to
give notice to the owner or owners it must follow
that he (the acquiring officer) should know the
particular land proposed to be acquired. The
circumstances that the law contemplates objections
to the proposed acquisition involves necessarily
that the precise location has to be known not
only to the officers of the government charged
with the duty of acquiring the land but also to the
owner or owners thereof It is only after the objec-
tions have been disposed of as provided in section
-4 that the decision to acquire can be taken by the
Minister. The written declaration that follows
- such decision also must relate to that particular
land. T am, therefore, of opinion that the notice
under section 4, the declaration under section
5 and the Order under section 38 must each set
out the particular land to be acquired. The con-
tention of the appellant that the acquistion cannot
be of an indeterminate corpus is, in my opinion,
sound and has to be upheld.

That the view I have reached as above set out
is correct — at any rate in respect of acquisitions
after the amendment to the Land Acquisition Act
by Act No. 28 of 1964 (which came into force

1968—T. S. Fernando, J.—Karunanayake vs. De Silva & Another

on 12th November ) — will be apparent on an
examination of the provisions of section 4A of
the Act (inserted by section 3 of Act No. 28 of
1964) which has been designed to nullify the
disposal of and to prevent damage to land in
respect of which a notice has been issued or
exhibited under section 2 or section 4. Sub-section
" (2) of this section 4A renders null and void and
sale or other disposal of land in contravention
of sub-section (1), while sub-section (3) declare
such a contravention to be a punishable offence.
If a person is to be punished for selling or other-
wise disposing of certain land, surely he must
be informed of the precise location and extent
of such protected land. Any interpretation which
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will involve the result that a person will be pre.
vented from dealing with all his lands in a particular
area, because he does not know what is the land
in that area he cannot sell or dispose of without
contravening the Act, should be avoided.

When we turn to the three relevant documents
in this case, viz. X1 of Sth April 1966 (the notice
under section 4), X2 of 14th May 1966 (the decla-
ration under section 5), and X3 of 14th May 1966
(the Order under section 38), each of them is found
to describe the land in exactly the same terms. That
description is set out below:—

““A portion in extent about 1A, 1R, 16P. out of
the land called Hambu Ela Watta and bounded
as follows:—

North and East by the remaining portion
of the same land and V.C. road;

South and West by Polwatta Ganga and the
remaining portion of the same land.”

In whatever way one may attempt to ascertain
where precisely within Hambu Ela Watta this
portion of about 1A. IR. 16P. is to be found one
will be met with uncertainty as to its location,
Indeed, Crown Counsel had in the end to concede
that there is uncertainty in this description and,
therefore that the corpus sought to be acquired
as described in the documents was an indeter-
minate one.

We do not apprehend that there would be any
difficulty for Government, with the resources
available to it, to have a proper survey plan
prepared in the case of each acquisition. Indeed,
our own experience is that such plans are usually
made and are the basis of the Minister’s own
decision to acquire land. If so, what difficulty
is there to describe that land by reference to such
a survey plan and even to make it available to
parties affected? We do not however intend to
say that the situation of a land cannot ever be
described without reference to a survey or other
plan; but the description adopted in the instant
case fails to give effect to the requirements of
the Act. As so often happens, action taken hastily
in the supposed interests of expedition actually
results in a delay greater than that which would
have been occasioned by a resort to the prqcedure
which the legislature had in contemplation, .
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As the Order under section 39 and indeed the | and the interim injunction applied for by the

other two documents as well are not in conformity
with the law, they do not, in our opinion, have
that force and effect which the Land Acquisition
Act contemplates. For this reason we set aside

plaintiff granted, and we have made order accord-
ingly. The appellant is entitled to the costs of
the inquiry in the District Court and of this appeal.

the order of the District Court made on the 27th | Alles, J.

February 1967 which discharged the enjoining

order and dismissed the application for an interim
injunction. The enjoining order has to be restored

[ agree. _
Appeal allowed.

Present: Siva Supramaniam, J.

A. MADULAWATHIE vs. E. A. WILPUS & ANOTHER

H.C. Application No. 223/64.

Argued on: 17th July 1967
Decided on: 22nd August, 1967

Writ of Habeas Corpus — Application by mother for custody of child — Preferent right of father
— Principles applicable in determining such question.

‘Held:

(1) That in an application for the custody of a child the paramount consideration is the welfare of the

child. It is settled law that subject to that consideration, so long as the matrimony subsists, the father,
as the natural guardian has a preferential right to the custody of the child born of the marriage.

(2) That the burden is on the mother who seeks to obtain custody, to prove that the interests of the child
require that the father should be deprived of his legal rights. This burden, the petitioner had failed

to discharge in this case.

Per Siva Supramaniam, J.—“The learned Magistrate, however, has stated as an additional reason for his recommen-
dation that if the custody of the second respondent is granted to the petitioner, both children will be able to grow up to-
gether and the second respondent will have a companion to play with, While it is undoubtedly very desirable that the children
of a family should have the companionship of each other, particularly when they are young, that can hardly be the deciding
factor in the determination of the question under consideration.”

Cases referred to: Calitz vs. Calitz 1939 A.D. 36
Ivaldy vs. Ivaldy (1956) 58 N.L.R. 568

Weragoda vs. Weragoda (1961) LIX C.L.W. 49; 66 N.L.R. 83

R. D. C. de Silva, for the petitioner.

-.L. W. Athulathmudali, for the 1st respondent.

Siva Supramaniam, J.

This application concerns the custody of the‘ L © i
- Luxmic Edirisinghe, a | the petitioner ordered him to leave the house

2und respondent Daya
a girl 5 years and 9 months of age at present.
The petitioner is her mother and the Ist res-
pondent her father. !

The petitioner and the Ist respondent were
married in 1960 and they have another child, a
boy about 3 years of age, who is with the petitioner.

According to the petitioner, the Ist. respondent.

left the -matrimonial home on 9th November
1963 and, in her absence, removed the elder
child Daya Luxmic on 13th November 1963.

The version of the Ist respondent, on the other

hand, is that he had a quarrel with the petitioner
on the 11th November in consequence of which

along with the children. Accordingly he left the
house on the 12th November taking with him only
the elder child, who has been with him since that

date. On 9.1.64 the petitioner made an attempt
to remove that child from the Ist respondent’s

house but was unsuccessful. Thereafter she made
the present application to this Court for. the issue
of a writ of Habeas Corpus against the Ist res-
pondent and for an order granting her the custody
of the said child. The Ist respondent made a similar
application inrespect of the younger child who was
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in the custody of the petitioner but his application
was dismissed on 6.4.1965 mainly on the ground
that the child who was of tender years (being
only a little over one year of age then) needed a
mother’s care and attention.

The grounds of the present application were
set out by the petitioner in her petition as follows :—

(a) “The respondent cannot give proper care,
attention and motherly affection to the
2nd. respondent, her daughter, and in
consequence the child is in a continuous
state of nervous anxiety’’.

“There is no proper person to look
after the child as the 1st respondent is
always away from his home”.

(6)

“The 1st respondent threatened me with
bodily harm whenever I visited to see the
child”.

(c)

At the enquiry held by the Magistrate into this
petition, the petitioner alleged that the Ist
respondent was on terms of illicit intimacy with
one Leelawathie but she made no attempt at all
to prove that allegation, which was denied by the
st respondent. The Ist respondent made a
counter allegation that the petitioner was on terms
of incestuous relationship with her step-brother,
one Sirisena, which, he said, was the cause of the
quarrels between himself and the petitioner
culminating in his leaving the matrimonial home.
He led some evidence in support of his allegation
but the learned Magistrate rejected it as a fabri-
cation.

In an application of this nature for the custody
of a child, the paramount consideration is the
welfare of the child. It is settled law that, subject
to that consideration, so long as the bond of
matrimony subsists, the father, as the natural
guardian, has the preferential right to the custody
of a child born of the marriage. (Vide Calitz vs.
. Calitz (1939) A.D. 36, Ivaldy vs. Ivaldy 57 N.L.R.
568 and Weragoda vs. Weragoda 66 N.L.R.
83). Where the mother seeks to obtain the custody,
the burden is on her to prove that the interests of
the child require that the father should be deprived
of his legal right. It would follow that unless she
discharges that burden the father is entitled to the
custody. In the instant case, the learned Magis-
trate, to whom the petition was sent for enquiry
and report appears to have overlooked this aspect

of the question when he recommended that the

custody of the child should be granted to the
petitioner.

Of the three grounds set out by the petitioner
in her petition the last one, namely that the Ist
respondent threatened her with bodily harm when-
ever she visited the child is irrelevant to the ques-
tion under consideration. I should state, how-
ever, that on the evidence led by her, that alle-
gation is without any foundation. Her first ground
that the child is in a continuous state of nervous
anxiety owing to want of care and attention on the
part of the Ist respondent, is also unsupported
by any evidence and would appear to be false,
Her second ground, that there is no proper person
to look after the child as the 1st respondent is
always away from his home, although it appears
to have impressed the learned Magistrate, does
not bear examination. The evidence of the Ist
respondent is that he is a cultivator. He could
be away from home when he has to attend to his
duties as a cultivator. The Ist respondent stated
in evidence that he lives with his parents and
younger sister and they are in a position to attend
to the needs of the child in his absence. One does
not expect a father who wishes to have the cus-
tody of his child to give up all employment and
remain at home to be in constant attendance on
the child. Besides, the child is now of school-
going age and the Ist respondent will be in a
better position to attend to her educational needs.

The learned Magistrate, however, has stated as
an additional reason for his recommendation that
if the custody of the 2nd respondent is granted to
the petitioner, both children will be able to grow
up together and the 2nd respondent will have a
companion to play with, While it is undoubtedly
very desirable that the children of a family should
have the companionship of each other, parti=
cularly when they are young, that can hardly
be the deciding factor in the determination of the
question under consideration. ;

On the evidence led by the petitioner before
the Magistrate, she has failed to show that the
interests of the child require that the custody
should be granted to her. In my view, the child
will be looked after equally well by either parent
and from the point of view of her welfare it.'_wﬂl-lld.
appear to be immaterial whether she is with the
petitioner or with the st respondent. There does
not seem to be any substance in the petitioncrs
allegation that the Ist respondent does not posscss
adequate means to bring up the child in reasonable
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comfort. There is no sufficient ground therefore
to interfere with the Ist respondent’s legal right
and to deprive him of the custody of the child.
In this view of the matter, it is unnecessary to
examine the Ist respondent’s allegation that the
environment in the petitioner’s home will be
detrimental to the moral welfare of the child.

I dismiss the petitioner’s application.

If the petitioner wishes to have access to the
child, the Ist respondent will make suitable
arrangements for that purpose. If the parties
cannot agree on these arrangements, it will be
open to the petitioner to make an application to
the Magistrate who will give necessary directions
after hearing both parties. -

Application dismissed.

IN THE COURT OF CRIMINAL APPEAL

Present: T. S. Fernando, A.C.J. (President), Abeyesundere, J. and ‘Alles, J.

THE QUEEN vs. PERUMAL MUNIYANDY

Application No. 158 of 1967 S.C. No. 355 of 1967 — M.C. Colombo 34201/B

Argued and decided on: November, 2, 1967.

Sentence—Court of Criminal Appeal—Sentence of imprisonment— Accused’s life endangered when
he struck fatal blow—Apprehension of danger—Sentence excessive — Bound over — Criminal Procedure

Code, section 352(2).

Where in a case of murder, in the course of the trial, a plea of culpable homicide not amounting to murder had been

tendered and accepted, and the facts show that the accused himself had received a number of injuries at the hands of a
companion of the deceased, two of which were each sufficient in the ordinary course of nature to cause death, and that
thereafter the accused, when on the point of death inflicted one stab-wound on the deceased who had picked up the knife

which had been dropped by his companion, and for which there was a struggle between the accused and the deceased, and

that the accused was a man of good character—

Held: That the sentence of five years’ rigorous imprisonment which had been imposed was excessive and should
be set aside. The Appellant was ordered to enter into bond under section 325(2), Criminal Procedure Code
in Rs. 500/- personal security to be of good behaviour for 2 years. :

E. R. S. R. Coomaraswanty, with C. Chakradaran and M. Devasagayam, for the accused-appellant.

E. R. de Fonseka, Crown Counsel, for the Crown.

T. S. Fernando, A.C.J.

The appellant who was being tried on a charge
of murder tendered in the middle of his trial a
plea of guilty of culpable homicide not amounting
to murder, and a sentence of 5 years’ rigorous
imprisonment has been imposed upon him. He
now appeals against this sentence.

It would appear that on the evening in question
he was going peacefully along the Queen’s high-
way when the deceased who was coming towards
him spat out, and some of the spittle accidentally
fell on the appellant’s garments. The appellant
protested at the couduct of the deceased, where-
upon an argument ensued. In the course of that
argument a companion of the deceased attacked
the appellant with a knife and caused a number of
injuries. Two of these injuries, cach taken indi-

vidually, according to the medical evidence,
was sufficient to cause the death of the appellant
had there been no medical treatment of him.
After the appellant had received these injuries
and when the assailant’s attention had been
drawn by the deceased to the fact that there was
blood on the appellant’s body, the assailant
apparently threw the kaife and got away. The
deceased thereupon picked up the knife and the
appellant struggled with the deceased for the
knife and, wresting it from the deceased, inflicted
one injury on the latter which unfortunately
proved fatal.

In the course of the evidence for the prosecution
itself, as recorded at the trial, the witness Shan~
mugavel stated that the appellant, presuma})ly
fearing that the deceased was going to stab him,
snatehed the kaife from the deceased and inflicted
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one stab. At another stage the same witness said | that his life was in further danger. He has hitherto
that the appellant may have felt that the deceased | been of good character and we do not think
intended using the knife on him. The evidence | (¢ he should suffer further imprisonment
shows that the deceased was a fairly stout strong We, thercfore, delete the sentence of 5 years

and well-built man. In the state of these facts | " : r S
it is somewhat difficult to understand why this | I1g0TOUS imprisonment and direct that the appellant
plea of guilty was tendered. We have, however, |do enter into a bond in terms of Section 325(2)

to consider this appeal on the basis that the plea | of the Criminal Procedure Code in a sum of Rs,

has in fact been tendered and accepted; but, 3 . y it _
at the same time, we feel strongly that the sentence ggg{a vilz)y f?gr Oti\;g er;;‘;:‘l security to be of good
imposed upon the appellant is manifestly execessive. u years.

The appellant was on the point of death when he
stabbed the man who was the companion of his Sentence set aside. Appellant
assailant and who, immediately prior to the stabbing ordered to enter into bond under
had picked up the knife that had fallen on the-n. « section 325(2), Criminal Proce-

ground. The appellant may well have thought dure Code.

Present: T. S. Fernando, J. and Weeramantry, J.

JAYANERIS & ANOTHER v. U. G. SOMAWATHIE & OTHERS

S.C. No. 41/66(Inty.) — D.C. Galle No. 2504/P

Argued on: 29th February, 1968
Decided on: 8th March, 1968

Prescription — Possession by agent on behalf of co-owners — Claim by parties seeking to dispossess
co-owners that such agent possessed on their behalf too — Can agent so possess in dual capacity— Standard
of proof required to establish adyerse possession against co-owners by such agent—Whether notice required
to all co-owners of this change in the nature of such agent’s possession.

" This was a partition action in which the contest centred around the undivided 1/6th sharethat devolvedon one Agiris.
The plaintiffs claimed on the basis that this share devolved on the surviving brothers and sisters of Agiris. At the Trial
the contesting defendants based their claim to.this undivided 1/6th share on prescriptive title, It was their case that one

Jayaneris had possessed on their behalf.

This same Jayaneris at the time he was stated to have been entrusted with possession on behalf of the contesting
defendants, was already in possession on behalf of certain co-owners, namely the 1st defendant and 5th defendant.

The claim of the contesting defendants based as it was on the possession of their agent Jayaneris therefore raised
the question of possession by an agent acting in disparate capacities—on the one hand for the benefit of co-owners claiming
by a rightful title and on the other for the benefit of those seeking to dispossess them. .

_ The only evidence was that Jayaneris had planted “catch crops” on the land and there was no evidence of a division
of this produce between two sets of principals. There was also no demarcation of the crops to support the suggestion that he

was acting in a dual capacity.

The case of prescriptive possession set up by the contesting defendants had not been envisaged by them in their
pleadings and on their pleadings they had claimed on the basis that Agiris hadconveyed his share by Deed to oné Salman
to whose interests they succeeded on intestacy. The fact that they relied mainly on prescriptive possession became apparent
only at the trial and indeed after the close of the plaintiffs’ case. el

Held: (1) That a contention such as the one made by the contesting defendants could only be based upon clear
and cogent evidence, pointing unmistakably to this dual nature of the agent’s possession. The evidence
in the present case was nowhere near this high order of proof required to establish adverse possession
by Jayaneris as the agent of the contesting defendants. :

(2) That just as possession gua co-owner cannot be ended by any secret intention in the mind of the possess-
ing co-owner, so also possession through an agent is incapable of being affected adversely by an
uncommunicated attitude or mental state existing in the mind of that self-same agent. Howevel, nﬁ
express communication of the change in the nature of the agent’s possession 18 required, and 2 d
‘that is necessary is that the agent’s conduct carries without ambiguity the message of the altere
nature of his possession, =~ 7 ¥ fan Ve ias ‘

o i e i i s A T S e e e e L. -
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(3)

That where notice of the altere

d character of a person’s possession is necessary, this notice i cessaril
required to all the co- . p e 3

owners and a notice to some alone will not suffice.
(€))] Tlmtdt]gelp]aintiﬂ‘s in t-hf.:, present case had' not been called upon to meet a case of adverse possession
z_tlnf ”:l( eed on the basis of the pleadings they would have been entitled to assume that the contesting
defen tatr;lts based their title upon a transfer by Agiris. No adverse inference therefore could be drawn
against the plaintiffs from their failure to meet in advance this altered case of the contesting defendants

and in this context the adverse comments made by the learned trial Judge i i
; x ; d Ti¢ e in regard to the evidence
of possession given by the plaintiffs lost their force. ; 5

Followed :

Corea v. Appuhamy (1911) 15 N.L.R. 65 (P.C)

Naguda Marikar v. Mohammadu (1903) 9 N.L.R. 91 (P.C)
H. W. Jayewardene, Q.C., with S. S. Basnayake, for the plaintiffs-appellants.

M. T. M. Sivardeen, f'or the 7th, 8th and 9th defendants-respondents.

Weeramantry, J.

In this case the plaintiffs seek to partition a
land orginally belonging to one Odiris de Silva,
who died intestate leaving six children. The
contest in this case centred around the un-
divided one-sixth share that devolved on Agiris,
one of the children of Odiris. It was common
ground that this Agiris had not been heard of
for several years and according to the plaintiffs
his share devolved on his surviving brothers and
sister on the basis that he died intestate, unmarried
and issueless. The seventh, eighth and ninth
defendants on the other hand laid claim to the
undivided share of Agiris on the basis that Agiris
had conveyed his share by deed to one Salman
to whose interests they succeeded upon intestacy.
However, though this was the position envisaged
by them in their pleadings, these defendants
(hereinafter called the contesting defendants)
proceeded to trial on the basis of a claim to this
undivided one-sixth share by purely prescriptive
title, the possession alleged by them being in the
main a period of possession on their behalf by
one Jayaneris who acted as their agent.

This same Jayaneris, at the time he is stated to
have been entrusted with possession on behalf
of these contesting defendants, was already in
possession of the land on behalf of certain co-
owners, namely the first defendant and the fifth
defendant, who claimed under the common
title devolving from Odiris. The possession of
one co-owner must necessarily ensure to the benefit
of all. The contesting defendant’s claim based
on the possession of Jayaneris therefore raises
the interesting question of possession by an agent
acting in disparate capacities — on the one hand
for the benefit of co-owners claiming by a rightful
title and on the other for the benefit of those
seeking to dispossess them,

Mr. Jayewardene argues, and rightly in my view,
that such a contention can only be based upon
clear and cogent evidence pointing unmistakably
to this dualism in the nature of his possession.
The adverse aspect of his possession cannot in
other words remain a mere concept in the recesses
of the agent’s mind but must so manifest itself
that those against whom it is urged may see in it
a challenge to their claims. Even as possesion
qua co-owner cannot be ended by any secret
intention in the mind of the possessing co-owner,
Corea v. Appuhamy (1911) 15 N.L.R. 65, P.C.,
so also is possession through an agent incapable
of being affected adversely by an uncommunicated
attitude or mental state existing in the mind of
that self-same agent, Nagudu Marikar v. Moham-
madu (1903) 9 N.L.R. 91, P.C.

This does not mean however that express
communication is required of the change in the

{ nature of the agent’s possession. So long as the

agent’s conduct carries without ambiguity the

-message of the altered nature of his possession,

express communication may well be dispensed
with; but we have here no conduct so unambi-
guous, no distinction of capacities so clear, that
we may with assurance invest the co-owners with
knowledge that adverse possession had commenced
or was running against them.

The only material before us on this matter is that
Jayaneris planted “catch crops” on the land.
There is no evidence of a division of this produce
between two sets of principle nor is there such a
demarcation of the crops as to lend colour to the
suggestion that he played a dual role. His simple
activity on the land would appear difficult there-
fore to relate to the sophisticated notion of agency
in opposed capacities, as contended for by the
respondents. Jayaneris was there on behalf of
some of the holders of a lawful title and hence
on behalf of them all. It would thus be as difficult
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for us to attribute to him a simultaneous possession
eroding that same title as it was for the Privy
Council in Corea v: Appuhamy, (1911) 15 N.L.R.
65. P.C., to permit Iseris who entered unde_r”a
Jegal title to ““masquerade as 2 robber or a bandit”;
and we are drawn back again to the cardinal
principle approved in Corea V. Appuhamy and
consistently followed ever since, that “‘possession
is never adverse if it can be referred to a lawful
title™".

The material before us does not in this view
of the matter bring us anywhere near the high
order of proof required to establish adverse
possession, the burden of which rests entirely
upon the contesting defendants. ;

It has been submitted by learned Counsel for

" the contesting defendants that the dichotomous

nature of Jayaneris’ possession was admitted by

two defendants, namely the second and the fifth.

These defendants are brothers of Jayaneris and

are parties who are entitled to other undivided
shares than those deriving from Agiris.

However the defendants who would otherwise
succeed to Agiris’ share have not admitted that
Jayaneris® possession was of the character claimed
by Jayaneris or the second and fifth defendants,
and, in the absence of any admission by them
the admisssion by the second and fifth defendants
cannot avail the contesting defendants. More-
over, where notice of the altered character of a
person’s possession is necessary, this notice 1is
necessarily required to all the co-owners, and a
notice to some alone will not suffice to stamp
the possession in question as adverse.

Another observation I feel constrained to make
is that the case of prescriptive possession set
up by the contesting defendants became apparent
only at the trial and indeed after the close of the
plaintiffs’ case. The plaintiffs were entitled to
assume upon the pleadings of the contesting
defendants that their title was based upon a
transfer by Agiris. Indeed when the points of
contest were formulated at the commencement
of the trial, the learned Judge noted that, apart
from the usual issue relating to prescriptive rights
of parties, the only dispute was whether Agiris
died without marriage or issue and whether the
rights of Agiris devolved on his surviving brothers
and sisters as stated by the plaintiffs or whether
Agiris sold his rights to Salman who died leaving
the contesting defendants as his heirs,

It would be wrong, therefore, to say that a
case of adverse possession was the case which
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the plaintifis were called upon to meet or that
there was a burden on them to lead evidence in
disproof of prescriptive title on the part of the
contesting defendants. Consequently T do not think
that an adverse inference can be drawn against
the plaintiffs from their failure to meet in advance
this altered case of the contesting defendants,
In this context the comments made in the judgment
on the weakness of the plaintiffs’ evidence of

possession and on their failure to call other
witnesses on this point would appear to lose their
force.

Another item of evidence relied upon by the
contesting defendants in support of prescriptive
title, is an inventory of 1930 filed in the testamentary
case of Salman, their predecessor. This document
is relied upon to show that a land by the same
name as that of the corpus in this case was in-
cluded in the estate of Salman. The appellants
contend that the inventory is inadmissible as
evidence of ownership unless the affirmant to the
affidavit filed therewith is called as a witness,
The appellants further dispute the identity of the
land referred to therein, in view of a discrepancy
between the extent there stated and the extent
of the corpus.

Be these objections as they may, the inventory is
at best a pointer to possession in or around the
year 1930 and is insufficient of its own force to
establish prescriptive possession. In the view
indicated above of the nature of Jayaneris’ posses-
sion, the inventory does not advance the case of
the contesting defendants.

In the result, therefore, we hold that the claim
of the contesting defendants to an undivided one-
sixth share of the corpus on the basis of pres-
criptive possession must fail. The order of the
learned Judge is hence set aside in so far as he
holds the contesting defendants entitled to the
undivided one-sixth share of Agiris. The rights (0
this one-sixth share will devolve in the manner set
out in the plaint and the interlocutory decree
will be amended accordingly.

As regards the costs of contest, the order of the
trial Judge will be reversed and the seventh,
eighth, and ninth defendants must pay a sum of
rupees sixty-three to the plaintiff and a like sum
to the third and sixth defendants. The plaintiff
will be entitled to the costs of this appeal. +
costs of the action, including survey fees, will be
borne by the parties pro rata.

T. S. Fernando, J.
I agree,

Appeal allowed.
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IN THE COURT OF CRIMINAL APPEAL

Present: Sri Skanda Rajah, J. (President), Alles, J. and Siva Supramaniain, J

THE QUEEN v. M. K. GUNASENA

Appeal No. 93 of 1966 — Application No. 155 of 1966 — S.C. No. 63 M.C. Galle 36032

Argued and decided on: January 15, 1967.
Reasons delivered on: January 26, 1967.

Criminal Procedure Code, section 243 — Non-compliance with provisions thereof — Failure of trial
Judge to refer to evidence in charge to jury — Effect — Non-direction amounting to misdirection.

Court of Criming! A{')peal — Charge of murder — Need to charge jury on all defences arising on
the evidence — Exf‘eedmg right of private defence— Question of fact to be left to jury — Accused acting
with intention to kill — Whether he thereby falls outside scope of law of private defence — Whether

substantial miscarriage of justice in present case—Court of Criminal Appeal Ordinance (Cap. T), proviso
to section 5(2).

Held: (1) That i_n the present case _there had been no compliance with the express and imperative provisions of
section 243 of the Criminal Procedure Code in that the trial Judge had failed to refer to the evidence
at all in his charge to the jury. This was a non-direction amounting to a misdirection.

(2) That, further, the law as regards grave and sudden provecation, sudden fight and the right of private

defence one or more of which defences arose on the evidence, should have been explained to the
jury, but had not so been explained.

(3) That whether the accused had exceeded theright of private defence or not was a question of fact which
should have been left to the jury.

(4) That even if the accused acted with the intention to kill, if his act fell within the right given by the law
of private defence he would be entitled to an acquittal. The learned trial Judge had erred when he

directed the jury that if they took the view that the accused had a murderous intention they should
find him guilty of murder.

Held further: (5) That in view of the defects in the charge to the jury it could not be said that there had been no subs-

tantial miscarriage of justice. The proviso to section 5(1) of the Court of Criminal Appeal Ordinance
could, therefore, not be applied. .

Per Sri Skanda Rajah, J. — “We would observe that the jury were not even told of the presumption of innocence
of an accused person and the impact of that presumption on the evidence.”

Cases referred to: Fernando v. The Queen (1952) 54 N.L.R. 255.
Joseph Albert Attfield (1961) 45 Cr. App. Reports 309.

H. Rodrigo with Mackenzie Pereira, assigned for the accused-appellant.

V. S. A. Pullenayagam Crown Counsel, for the Attorney-General.

ri i i him with having on or about the 24th day of
e R e~ November, 1964, committed the murder of one

At the conclusion of the argument we allowed Wickremanayake.
the appeal, quashed the conviction and sentence : : :
and directed a re-trial on a charge under section | It is desirable to state shortly the calendar in
296 of the Penal Code. We now set down the | regard to the trial itself. The case was called
reasons for that order. towards the end of the day on October 30, 1966,
the accused entered a ple'ac of notcgullty,lthe juré.r1

s convicted of murder by a |was empanelled and the Crown Counsel opene

5 rtI;)heZ iﬁ}éﬁi’g (‘;VI? arf indictment which charged | the case for the Crown. On October 31, at 9.45
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a.m. the trial was resumed, when witnesses were
called, including the present appellant. The
evidence for the prosecution consisted of that of
two alleged eye-witnesses, the doctor, an employee
of the estate, where the deceased was tea maker,
and a police officer. Then both Counsel addressed

the jury and the learned Judge summed-up very |

briefly. In fact, the summing-up consists of only
just a little over seven pages of typescript. The
jury retired at 1.22 p.m. and returned at 1.30 p.m.

It is observed that in the summing-up there is
no reference to the evidence of the prosecution
witnesses or of the accused. Mr. Pullenayagam
quite properly conceded that the provisions of
section 243 of the Criminal Procedure Code had
not been complied with; but, he invited us to
consider whether this omission amounted to a
failure of justice. He relied on the recent case of
Joseph Albert Attfield (1961) 45 Criminal Appeal
Reports 309. In that case the summing-up took
twenty-five minutes. In that case too the learned
Recorder omitted to discuss any of the evidence
(except that as to the appellant’s character).

In dismissing the appeal Ashworth, J., said

“Before parting with the case, it might be desirable to
mention again that, while dismissing the appeal, this Court
does not approve of the course that was taken in this case.
It would have been very much better if the learned Recor-
der on the Tuesday afternoon had summarised the evidence
by directing the jury’s attention to the salient points.”

At page 312 Ashworth, J., pointed out,

“No case has laid down, so far as we are aware, that it is
essential for the validity of a summing-up that there should
be a reference to the evidence, but equally there is no case
that, so to speak, absolves a court from what is normally
its function of assisting the jury by dealing with the evidence.”

In England charge to the jury is governed by
the common law. There is no statutory provision
corresponding to our section 243, which is of an
imperative nature. It reads:

“When the case for the defence and the prosecuting
counsel’s reply (if any) are concluded the Judge shall
charge the jury summing up the evidence’and laying down the
law by which the jury are to be guided.”

In this case the learned Judge has failed to
comply with this express provision. He has not
merely not referred to the salient points in the
evidence either for the prosecution or the defence
but has failed to refer to the evidence at all. This
non-direction amounts to a mis-direction. We
cannot say that there has been no substantial
miscarriage of justice. Therefore, we are unable
to apply the proviso to section 5(1) of the Court
of Criminal Appeal Ordinance.

J.—The Queen vs. Gunasena
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Also, we are constrained to point out other
defects in the charge. The law as regards grave
and sudden provocation, sudden fight and the
right of private defence, one or more of which
defences arose on the evidence given by the accused,
was not explained to the jury.

In view of the evidence of the accused that he
thought that Wickramanayake would kill him
it was necessary to explain the law as regards
private defence — what it is, when it might arise,
when it ceases, and under what circumstances it
would entitle him to kill the assailant.

Whether the accused had exceeded the right of
private defence or not is a question of fact which
should have been left to the jury. But the learned
Judge in saying: “If you accept his version you are
entitled to say, when in attempting to defend
himself he exceeded the right of private defence
and therefore he is guilty of culpable homicide
not amounting to murder on that ground,”
precluded the jury from considering whether
the act of accused fell within the right, if any,
given him by the law to kill the deceased in the
exercise of the right of defence of his own person.

When the learned Judge said, “If you answer
that question (i.e. whether the accused had a
murderous intention) in the affirmative, you will
find him guilty of murder” he was in serious error.
Even if the accused acted with an intention to
kill, if his act fell within the right given by the
law of private defence he could not be convicted
of murder, or of culpable homicide not amounting
to murder but would be entitled to be acquitted.

We would also observe that the jury were not
even told of the presumption of innocence of an
accused person and the impact of that presumption
on the evidence.

These omissions cannot be overlooked in
applying the proviso to section 5(1).

In Fernando v. The Queen (1952) 54 N.L.R. 255
it was pointed out that the trial Judge should
apply the relevant law to the relevant facts in the
course of the analysis of those facts.

Alles, J.
I agree.

Siva Supramaniam, J.
I agree.

Appeal allowed and re-trial ordered.
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Present: Basnayake, C.J. and Sansoni, J
CEYLON MOTOR INSURANCE ASSOCIATION

LIMITED v. JAYAWEERASINGHAM
S.C. No. 502/59 — D.C. Colombo No. 40799/ M

Argued and decided on: April 26, 1961.

Motor T raffic Act (Cap. 203), section 109 — Action by Insurer for declaration of non-liability
unfler r/_mr section on ground r?f breach of specified condition — Payment already made by Insurer on claim
being made — False declaration by defendant — Facts not known to Insurer — Effect of earlier payment.

Waiver—Whether payment made without knowledge of full facts constitutes waiver—Must be inten-

tional voluntary relinquishment of known right — Elements necessary —  Effect of section 109 of Motor
Traffic Act.

The defendant who had taken out a policy of insurance in respect of his motor car with inti
made a claim for the damages_suﬁ'ered by his vehicle while driven by him, in a collision with anott;irpézgtﬁrggn;g?ig
provided inter alia that the p-lamtiﬁ' Company should not be liable if the accident occurred while the car was being driven
by a person who was not a licensed driver. In making his claim to the plaintiff Company the defendant had stated that he
was a licensed driver and a sum of Rs. 1,433/22 was paid to him. Subsequently the plaintiff Company having learnt that
the defendant had no driving licence at the time of the collision took steps to recover ‘the money and sought a declaration
under section 109 of the Motor Traffic Act that a breach of a condition specified in the Policy had been established.

It was held by the trial Judge that though the breach of a condition specified in the Policy had been established
the plaintiff Company was not entitled to obtain the declaration it sought as the payment of the defendant’s claim wa;
a waiver of all the Insurer’s rights.

Held: (1) That no question of waiver could arise here. Waiver was the intentional or voluntary relinquishment
of a known right, and unless express, there must be such conduct as warrants an inference of such
intentional or voluntary relinquishment.

(2) That the payment whether made with or without the knowledge of the fact that the defendant had no
driving licence at the time of the collision did not operate as a bar to the insurer’s getting a decla-
ration under section 109 of the Motor Traffic Act.

Per Sansoni, J.:—“The defence of waiver must also fail because there is no evidence that the defendant acted, in any
way, to his detriment by reason of anything that the Company did.”

C. Ranganathan, for the plaintiff-appellant.
A. C. M. Uvais, with M. T. M. Sivardeen, for the added defendant-respondent.

“(3) any accident loss damage and/or liability caused,
Basnayake, C.J. sustained or incurred whilst any Motor Vehicle in respect
1148 ; of or in connection with which insurance is granted under
This is an action by the Ceylon Motor Insurance this Policy is —

ASSf)CiatiOI‘l Limited for a declaration undei (o) being. used for niy DB IRE T T
section 109 of the Motor Traffic Act No. 14 of of “Excluded Use” contained in the Schedule
1951, and for the recovery of a sum of Rs. hereto, or

1,433/22 from the defendant. The defendant | (p) gei;;lg dri‘venhby or is for t":he purpose &)fdb%n_g driven
took out a policy of insurance dated 22nd March R e i R
1956 in respect of a motor vehicle No. EL 4852
owned by him. Under the heading of “General ! The definition in the Schedule reads:

Exceptions”’that policy provided, that .the.Com- “The expression ‘Excluded Driver’ shall mean:

pany shall niot be liable under the Poliy 1 ge- (i) any person other than the Insured or a person
¢ . ; i) any p a

pect of four specified cases of which the one mate- driving with the Insured's express or implied per-

rial to the instant case reads:— mission.
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(i) any person who is not the holder of a certificate of
competence unless he has held and is not disqualified
for obtaining such a certificate.”

It is admitted that the defendant’s car collided
with car No. CN 6019 on 30th April 1956 when
he was driving it and that at that time he had no
driving licence. In a claim made to his insurer
for the value of the damages that his vehicle
suffered in the collision he stated that he was a
licensed driver. Proceeding on the statements
made in his claim his insurer paid a sum of Rs.
1,433/22. Subsequently the added-defendant who
was injured in the collision sued the defendant.
Thereafter the company having. learnt that the
defendant had made a false declaration in his
claim took steps to recover the money paid out
by it, and protect itself by seeking a declaration
under section 109 of the Motor Traffic Act. That
section, omitting the proviso which is not mate-
rial in the instant case, reads:-

“No sum shall be payable by an insurer under section
105 in respect of any decree if, in proceedings commenced
before or within three months after the institution of the
action in which the decree was entered, the insurer has
obtained from a court of competent Jurisdiction a
declaration that a breach has been established of a
condition specified in the policy, being one of the condi-
tions enumerated in section 102(4).”

The learned District Judge holds, and we agree
with his view, that a breach of a condition specified
in the policy has been established; but he is wrong
in holding that the plaintiff was not entitled to
obtain the declaration it sought on the ground

- that the payment of the defendant’s claim of
Rs. 1,433/22 was a waiver of all the insurer’s
rights. Waiver is the intentional or voluntary
relinquishment of a known right. Unless it is
express there must be such conduct as warrants
an inference of the intentional or voluntary
relinquishment of such right. No question of
waiver arises here. The payment, whether it was
made with or without the knowledge of the |

e S

fact that the defendant had no driving licence
at the time of the collision, in our opinion, doeg
not operate as a bar to the insurer’s getting g
declaration under section 109 of the Motor Traffic
Act.

We therefore set aside the judgment of the
learned District Judge and direct that decree be
entered declaring that a breach of the condition
that the motor vehicle should not be driven by
any person who is not the holder of a driving
licence has been established. Although the policy
of insurance speaks of a certificate of competence,
an expression known to the enactment which wag
repealed by the Motor Traffic Act, instead of a
driving licence, we do not think that the use of
that expression matters.

The appellant is entitled to his costs both here
and in the court below.

Sansoni, J.

I agree to the order proposed by My Lord the
Chief Justice. In my view the learned District
Judge was wrong in holding that the plaintiff
had waived the breach of the condition relating
to the driving of the motor vehicle by an unlicensed
person. There could be no waiver since all the
relevant facts and circumstances were not known
to the company when it paid the sum of Rs.
1,433/22. Indeed, the Company had been mis-
informed of the true position by the defendant
who falsely and dishonestly represented to it in
the claim form that he had a licence to drive a
car.

The defence of waiver must also fail because
there 1s no evidence that the defendant acted, in
any way, to his detriment by reason of anything
that the Company did.

Appeal allowed.

Present: T. S, Fernando, A.C.J., Tambiah, J. and Alles, J.

IN RE BATUVANTUDAVE

Supreme Court Application No. B. 52 of 1967

In the maiter of an application by Upali Batuvantudave for readmission
and re-enrolment as an Advocate of the Supreme Court.

Argued on: December 7, 1967.
Decided on: December 11, 1967.

Advocate of the Supreme Court — Name struck off the Roll of Advocates — Application for re-

admission after lapse of thirty years.
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Held:
involving gross fraud”

That the Supreme Court has power to re-admit an Advocate who had been convicted of “serious offences
and subsequently disenrolled, if it is satisfied that the applicant has expiated

his offence and redeemed his character.

Cases considered:
In re Seneviratne (1928) 30 N.L.R. 299

In re an Advocate (1951) 52 N.L.R. 559.

In re Batuwantudawe (1950) 51 N.L.R. 513; XLII C.LW. 7

E. B. Wikramanayake, Q.C., with M. Rafeek, for the applicant.

A. C. M. Ameer, Q.C., Attorney-General, with M. Kanagasunderam, Crown Counsel as amicus

curige on notice fromthe Court,

A. H. C. de Silva, Q.C., with E. R. S. R. Coomaraswamy and Desmond Fernando, for the
General Council of Advocates, as amicus curiae at the instance of the Court.

T. S. Fernando, A.C.J.

The applicant who had been called to the
English Bar was admitted and enrolled as an
Advocate of this Court on August 4, 1932. Rule
51 (as it then stcod) of the Rules set out in the
second Schedule to the Courts Ordinance per-
mitted persons called to the English Bar to be so
admitted and enrclled. He was convicted on June
19, 1936 in the District Court of Colombo on
charges which alleged that he had committed
“very serious offences involving gross fraud in
each”. His name was struck off the roll of Advo-
cates on October 8, 1937. Some thirteen years
after his disenrolment he applied to the Court
for readmission as an Advocate, and this Court,
having given the matter very careful consideration,
dismissed his application on April 5, 1950 — see
In re Batuvantudawe (51 N.L.R. 513). This second
application for readmission has been presented
more than 17 years after the rejection of the
first, and nearly a third of a century after the dis-
enrolment.

In an affidavit attached to his petition the
applicant sets. out the manner in which he has
since his conviction by the court and subsequent
disenrolment from the profession led an honest
and industrious life devoting his time to religious
and cultural pursuits. We must take note also
of the fact that during this period he had been
elected to the country’s then legislature, the
State Council, and served as a member thereof
for some seven years. To this affidavit he has
attached a number of <certificates from men who
have held high and distinguished office in this
Country, certificates which go to prove that the
applicant has expiated his offences and re-estab-
lished his character. In these circumstances he 1s
entitled to a favourable reception by us of his
present application.

Where an advocate had been convicted of
cheating and had subsequently been disenrolled,
this Court, — (see In re Seneviratne (1928) 30
N.L.R. 299) — while it refused readmission where
an application therefor had been made even before
five years had elapsed since disenrolment, how-
ever accepted the proposition that it had power
to readmit when an applicant has expiated his
offence and redeemed his character. While the
present applicant’s earlier attempt to gain re-
admission, although made some thirteen years
after disenrolment, failed, we have to remember
that thirty years have now passed since the day
the applicant lost his right to practise his profession
in our Courts. He is said to be 57 years of age
today, and the offences which entailed the loss of
his professional rights were committed in 1935
when he was but 25 years old.

It is not clear whether he intends actively to
pursue a professional career, but in regard to
our inquiry relative thereto, we have been referred
by the learned Attorney-General to the obser-
vations of this Court in In re an Advocate (1951)
52 N.L.R. at 562. The Court, while there affirming
the view taken on an earlier occasion that “we
should be very careful in admitting to the profes-
sion a2 man who has been guilty of a crime of dis-
honesty””, went on to endorse the following
opinion:— “But that is not to say that character
once lost cannot be redeemed.” In that case the
Court also observed that it saw no reason why the
intention of the applicant before it to continue
his career as a teacher should stand in the way of
his readmission to the profession of advocates.

A point touching procedure did at one stage of
the hearing cause us some concern. As the appli-
cant came to be admitted here by virtue of his
call to the English Bar from which too we assume

| he has been disbarred, the question did arise in
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our minds whether a pre-condition to his readmis-
sion is not a recall to the English Bar. The learned
Attorney-General and the learned Queen’s Counsel
who appeared on behalf of the General Council of
Advocates both submitted that such a recall is
not imperative, a submission endorsed by the
applicant’s counsel as well.

I might add that for the first time in the case
of applications of this nature the Court invited the
presence at the hearing of counsel on behalf of the
General Council of Advocates, as we deemed it
prudent to hear any submission the Council wished
to make either for or against the application.

Counsel who so appeared made no submission and
offered no argument tending towards a rejection
of this application. Nor indeed did the learned
Attorney-General. In these circumstances we
make order in this case directing a restoration of
the name of the applicant to the Roll of Advocates
of this Court.

Tambiah, J.
I agree.

Alles, J.
I agree.
Application allowed.

Present: Manicavasagar, J. and Samerawickrame, J.

JOHANAHAMY AND THREE OTHERS v. SUSIRIPALA

S.C. 46/64(F) — D.C. Galle No. L(N) 6708

Argued on: 28th February, 1967 and 1st March, 1967.
Decided on: 3rd December, 1967.

Debt Conciliation Ordinance, sections 43 and 56— Amending Act No. 5 of 1959 — Clause in agreé-

ment entered into before the Board setting out conditions for the determination of debt

or’s rights of re-

transfer—Payment by monthly instalments—In default of any instalment right to retransfer at an end—
Effect of such a clause—Applicability of procedure in section 43—Ifs proceeding pending before the Board

—Prevention of Frauds Ordinance, section 2.

By deed of transfer No. 2613, dated 11th January, 1958, the defendants-appellants transferred their interests in the
land forming the subject matter of this action, to the plaintiff-respondent, subject to the condition that the plaintiff would

reconvey the said interests on the payment of a certain sum of mone

y within a specified period of time, The defendants-

appellants made an application for relief to the Debt Conciliation Board and a settlement wasarrived at between the parties

whereby the principal sum and the interest thereon was to

be repaid to the plaintiff-respondent on certain dates fixed in

the settlement and upon the payment of the full sum due, the plaintiff respondent was to reconvey the said land to the
defendants-appellants. It was also agreed that in the event of a single default the right to redeem would be at an end.

The plaintiffs’ proctor subsequently applied to the Debt Conciliation Board for an order dismissing the defendants-

appellants’ application on the basis of a default but no'order of d

the settlement itself in regard to the consequences following a default.

ismissal was made in view of the provisions contained in

Upon the plaintiff-respondent filing action, for declaration of title, ejectment and damages the defendants-appellants

raised

objections on the ground (1) that by virtue of the provisions in the Amending Act No.5 of 1959, the conditional

transfer executed by the appellants was in fact a mortgage and that proceedings before the Debt Conciliation Board were

pending at the time action was filed, thereby

available to the plaintiff was the one provided by section 43 of the Debt Conciliation Ordinance.

Held: (1) That Act No. 5 of 1959, amending the Debt Conciliation Ordinance did not remove the necessity

for notarial attestation in the creation of

of Frauds Ordinance.

debarring the plaintiff from maintaining this action; (2) that the only remedy

a valid mortgage, required under section 2 of the Prevention

(2) That the inclusion of the definition of the term “mortgage” in the amending Act, enables the ngt
Conciliation Board to effect settlements in the case of conditional transfers to the extent of settling
the terms and conditions of repayment and retransfer.

application in respect of such a transaction could not be said to be pending.

(3) That where it was agreed before the Debt Conciliation Board between the parties that the right t‘;
retransfer would be at an end upon a default by the debtor, and a default was in fact committed, t

‘Board could have no further jurisdiction to deal with any matter relating to the transaction, and the



Vol. LXX1V

1967—Samerawickrame, J ~—Johanahamy & Others vs. Susiripala

31

(4) That the plaintiff was entitled to maintain this action without resorting to the summary procedure laid

down in section 43 of the Ordinance.

Per Manicavasag ar,
the terms of settlement.”

J.—" The question whether a matter is pending before the Board is one of fact, dependent on

Cases referred to: Adaicappa Chetty v. Caruppen Chetty, (1920) 22 N.L.R. 417 (P.C)

Saverimuttu v. Thangavelautham,
William Fernando v. Cooray,

(1954) 55 N.L.R. 529; LI C.L.W. 17 (P.C.)
(1957) 59 N.L.R. 169; LV C.L.W 25

C. Ranganathan, Q.C., with N. Jayawickrema, for the defendants-appellants.

H. W. Jayewardene,
respondent.

Samerawickrame, J,

The plaintiff-respondent brought this action
against the defendants-appellants for declaration
of title to the land described in schedule B to
the plaint and for ejectment of the defendants from
1t.

It would appear that upon deed 2613 dated
11th January, 1958, the defendants-appellants
and one Leelaratne transferred their interests
in the said land to the plaintiff-respondent subject
to an agreement to reconvey the said interests
on payment of a sum of Rs. 11,400/- within two
years from 11th January, 1958. The defendants-
appellants and the said Leelaratne made an appli-
cation to the Debt Conciliation Board and in
proceedings held upon that application, a settlement
was arrived at between the plaintiff-respondent
on the one hand and the defendants-appellants
and Leelaratne on the other, whereby it was
agreed that the arrears of interest due to the
plaintiff-respondent and the capital amount due
to him should be paid on dates fixed in the settle-
ment. The last two paragraphs of the settlement
were as follows:—

(5) that in the event of any single default the right to
redeem will be at an end.

that on payment of the full sum the creditor should
execute a deed of reconveyance to the debtors at the
cost of the debtors.

(6)

Thereafter the Proctor for the plaintiff-respondent
wrote a letter to the Chairman of the Debt Con-
ciliation Board stating that the debtors had com-
mitted default in making payments and asked
that the Board should make an order dismissing
the application made to it. By his letter (P. 3),
the Chairman wrote to the Proctor for the plaintiff-
respondent referring to clause 5 of the settlement
and stating that an order dismissing the application

0.C., with G. P. J. Kurukulasuriya, and V. Basnayake, for the plaintiff-

was not necessary. The plaintiff-respondent there-
after filed the present action against the defendants-
appellants alone as Leelaratne had died and his
interests had devolved on the defendants-appellants.

. The defendants-appellants took up the position
in their answer that the conditional transfer
executed by them was in fact a mortgage, that the
proceedings before the Debt Conciliation Board
were pending at the time the action was filed and
that the plaintiff was not entitled, therefore, to
have and maintain the action in view of the
provisions of Section 43 and 56 of the Debt
Conciliation Ordinance.

At the trial, various issues were framed and
the Court took up for decision as preliminary
issues the following:—

(14) Is thé plaintiff entitled to maintain this action
in view of the provisions of Sections 43 and
56 of the Debt Conciliation Ordinance?

(15) Was the matter pending before the Debt
Conciliation Board at the time this action was
instituted ?

(16) If so, can the plaintiff have and maintain this
action?

The learned District Judge has answered these
issues in favour of the plaintiff-respondent and
the defendants-appellants have appealed against
his order.

Mr. Ranganathan, Q.C., appearing for the
defendants-appellants, submitted that the amend-
ment to the Debt Conciliation Ordinance made
by Act No. 5 of 1959 had recognised the creation
of a mortgage by the execution of a conditional
transfer of land. He submitted, therefore, that the
title to the land was at all times in the defendants
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and that the plaintiff, therefore, could not main-
tain the action. He further submitted that upon
a settlement under Section 30 of the Debt Con-
ciliation Ordinance, the contract in respect of the
debt was merged in the settlement and that the
mortgage or security created by the conditional
transfer subsisted under the settlement to the
extent of the amount payable under it in respect
of the debt. He submitted that this was the effect
of Section 40 of the Debt Conciliation Ordinance.
He further submitted that the plaintiff’s only
remedy was that given by Section 43 of the Ordi-
nance.

It was held as far back as the year 1921 by the
Privy Council in the case of Adaicappa Chetty V.
Caruppen Chetty, 22 N.L.R. 417, that Section
5 of the Prevention of Frauds Ordinance pre-
vented the creation of a mortgage otherwise than
by a notarial instrument duly executed according
to law. It has also been held in the long line of
cases that where a person transferred land on a
notarial deed, which on the face of it is a transfer, it
is not open to thetransferor to lead oral evidence
to show that the transaction was in fact a mortgage.
The leading of such oral evidence is directly
prohibited by Section 92 of the Evidence Ordinance.
The principle laid down in these cases has been
upheld by the Privy Council in the case of Saveri-
mutiu v. Thangavelautham, 55 N.L.R. 529, and
by a Divisional Bench of Five Judges of this
Court in the case of William Fernando V. Siri-
wardena, 59 N.L.R. 169. Accordingly, if it had
been the intention of the Legislature to alter
the law so as to permit the creation of a mortgage
by an agreement other than one set out in an
instrument which is notarially attested, one would
have expected that such alteration of law would
have been done by an unambiguous and subs-
tantive enactment. I find it difficult to think that
the Legislature intended such a far-reaching
alteration in the law by inserting a definition of the
term ‘mortgage’ in the Debt Conciliation Ordinance
by Amendment Act No. 5 of 1959.

That amendment provides for the insertion of
the following definition of mortgage in Section
64 of the Act which sets out the meanings to be
given to terms contained in the Ordinance ‘““unless
the context otherwise requires”. The definition
is as follows:—  ‘Mortgage’ with reference to
any immovable property includes any conditional
transfer of such property which having regard to
all the circumstances of the case is in reality in-
tended to be security for the payment to the trans-
feree of a sum lent by him to the transferor”.

J.—Johanahamy & Others Vs. Susiripala

e ————————

Vol. LXX1v

Inclusion of this definition permits the Debt
Conciliation Board to regard a conditional trans-
fer in certain circumstances as a mortgage and to
exercise jurisdiction under that Ordinance in
respect of such a transaction. The Board would

therefore, be entitled to seek to effect a settle-
ment between the transferor and the transferee in
respect of the conditional transfer. The settle-
ment would obviously relate to the terms and
conditions of payment upon which the transferor
would be entitled to obtain a retransfer and would
provide for a transfer to be effected by the trans-
feree upon the conditions being satisfied. The
settlement P1 provides in clause 6 for such a
transfer between the transferee to the transferor
upon the payment of the full sum due under the
settlement. In clause 5 it further provided that if
there was default in any payment the right to

redeem would be at an end. As the settlement
itself provides that the right to redeem would be
at an end, upon the debtors committing a default
in payment, I do not see that there can be any
disability for the plaintiff to bring an action upon
the title that he obtained by the deed of transfer
in his favour upon the footing that there had
been a default resulting in the right to redeem
having come to an end.

Upon the view that I have taken that the amend-,
ment to the Debt Conciliation Ordinance does
not have the effect of enabling persons to create
mortgage other than by notarially attested ins-
truments and that, therefore, the transferee upon
conditional transfer has the title, it is unnecessary
to consider the elaborate argument put forward
by Mr. Ranganathan upon the basis that the title
remained in the debtors. I am also of the view
that, upon the assumption that a default in pay-
ment had been committed as alleged Dby the
plaintiff-respondent, in terms of clause 5 of the
settlement, the right to redeem would have ceased
to exist and the Board could have no further
jurisdiction to deal with any matter relating to this
transaction and that, therefore, the application 1n
respect of it could not be said to have been pending
thereafter.

I am, accordingly, of the view that the learned
District Judge has come to correct findings 10
respect of the preliminary issues and that his
order must be affirmed. The case will now have
to go back for trial in respect of the other 1ssucs:
The plaintiff-respondent will be entitled t0 his
costs of appeal.
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Manicavasagar, J,

I agree with the order made by my brother.
The sole purpose of the amendment of 1959
is to enable a vendor, who has entered into an
agreement to have the immovable property which
he had sold reconveyed to him by the vendee,
to seck the intervention of the Board to effect
a scttlement either in regard to the consideration
payable by him on reconveyance, or extension
of time, or any other matter which may appear
just and reasonable to the Board. Prior to the
amendment, the vendor did not have this remedy
because an agreement to reconvey was not a
contract of security in respect of a debt within the
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meaning of the Ordinance. The amendment, as
my brother points out, did not create an exception
in respect of an execution of a mortgage, to the
formalities imposed by Section 2 of the Preven-
tion of Frauds Ordinance.

The question whether a matter is pending
before the Board is one of fact, dependent on the
terms of settlement. The settlement effected by
the Board and contained in document Pl con-
cluded the matter before the Board, which was
functus thereafter.

Appeal dismissed.

Present: Abeysundere, J.

YAPATILLEKE, FOOD AND PRICE CONTROL INSPECTOR, MATALE
' V.
HEWA LIYANAGE PIYADASA

S.C. 1132/67 — M. C. Matale Case No. 699

Argued and Decided on: 31st March, 1968.

Control of Prices Act — Alleged sale of a 14 oz. tin of Milk Maid Condensed milk above the con-
trolled price — Burden on the prosecution to prove the quantity of milk sold by the accused — Admissibility

in evidence of the label appearing

on the tin — Rule against hearsay.

A Price Order made under the Control of Prices Act fixed the maximum retail price of a “14 oz. tin of Milk Maid
condensed milk”. The accused was convicted of having charged a price in excess of the controlled price.

The evidence of the decoy was that he had asked the accused, who was a retail dealer, for a, ‘tin of milk’. There-
upon the accused handed over a tin, on the metal surface of which was embossed the figure of a milk maid, and on the

paper label was printed, inter alia, the legend: “nett weight
the contents or of the tin.

14 0zs.”” There was no other evidence relating to the weight of

Held: (I) That it was incumbent on the prosecution to prove that the quantity of Milk Maid condensed milk

sold by the accused was 14 ounces..

@

That the statements on the label constituted hearsay evidence, and were therefore not admissible to

prove the quantity of condensed milk in the tin.

Nihal Jayawickrama, for the accused-appellant.

V. S. A. Pullenayagam, Senior Crown Counsel, with Lalith Rodrigo, Crown Counsel, for the

Attorney-General.

Abeysundere, J.

In this case the accused was charged with
selling one tin of 14 ozs. of milk maid condensed
milk above the maximum retail price fixed by a
price control order in force under the Control
of Prices Act. After trial he was convicted of the
offence with which he was charged and sentence::l
to pay a fine of Rs. 1,500/- and to a month’s

rigorous imprisonment and, in defaul,t of the
payment of the fine, to a further 6 weeks’ rigorous
imprisonment. The accused has appealed from the
conviction and sentence.

Counsel appearing for the appellant submits
that the prosecution has failed to prove that the tin
of condensed milk sold by the accused contained
14 ozs. of condensed milk of the variety known as
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Milkmaid condensed milk. The evidence led for
the prosecution has established that the tin sold
contains embossed on its metal surface the figure
of a milk maid and that such figure and the label
appearing on the tin indicate that the tin of milk
contains the trade mark of a milk maid. The
evidence of the witness Mutukaruppan Ramiah
is that when he asked from the accused for a
tin of milk he was given the tin which has been
produced in this case. That evidence was relied
on by the prosecution to establish that the accused
acknowledged that the tin contained condensed
milk. But there is no evidence, apart from the
label on the tin which the prosecution submitted
as evidence of the contents of the tin, that the
tin contained 14 ozs. of condensed milk. I agree
with the submission of counsel for the appellant
and it is also conceded by Crown Counsel appear-
ing for the Attorney-General that the statements
on the label constitute hearsay evidence which

1967—Siva Supramaniam, J.—Arumugasamy Iyer Vs. Muttucumaroe Iyer

Vol. LXX1V

cannot be relied on to prove the quantity of
condensed milk in the tin. It was submitted by
Crown Counsel that the controlled article should
not be determined by reference to the weight of
the contents of the tin. But I note from a perusal
of the price control order relevant to this case
that the controlled article is a tin of 14 ozs. of
condensed milk of the kind known as Milk Maid
Condensed Milk. I am of the view that in this
case it was incumbent on the prosecution to
prove that the quantity of Milk Maid condensed
milk sold by the accused was 14 ozs. As the label
does not constitute evidence to prove the contents
of the tin, I hold that there is no evidence to prove
that a tin of 14 ozs. of Milk Maid condensed milk
was sold by the accused. I therefore set aside
the conviction and sentence and acquit the
accused.

Accused acquitted.

Present: T. S. Fernando, A.C.J. and Siva Supramaniam, J.

K. ARUMUGASAMY IYER v. K. MUTTUCUMAROE IYER

S.C. No. 141/1965 — D.C. Pt. Pedro 6717/L

Argued on: 22nd and 23rd October, 1967.
Decided on: 30th October, 1967

Jaffna Matrimonial Rights and Inheritance Ordinance (Cap. 58), section 37— Estate of deceased
parent devolving on minor child — Surviving parent possessing and enjoying income and effecting intprove-
ments — Is he entitled to compensation for such improvements?

Held:

(1) That the rights of a surviving parent as set out in section 37 of the Jaffna Matrimonial Rights and

Inheritance Ordinance are narrower in scope than those of a usufructuary, while as regards his
rights of possession of the property and enjoyment of the income thereof, a surviving parent is in
the very same position as a usufructuary.

(2) That a usufructuary is noti n the absence of special circumstances, entitled to claim for improvements
made by him to the property over which he enjoys the right of usufruct.

(3) That even if the defendant, (who is the surviving parent of the deceased minor child and whose rights
have devolved on the plaintiff) is regarded as a bona fide possessor, he is not entitled to claim com-
pensation for the improvements made on the land he possessed under section 37 of the Jaffna Matri-
monial Rights and Inheritance Ordinance as he had had the use and enjoyment of the improvements
for the entire anticipated period, viz. the period of minority.

Cases referred to:
Urtel v. Jacobs 1920 C.P.D. 487

Hassanally v. Cassim, (1960) 61 N.L.R. 529; LVII C.L.W. 100; 1960 A.C, 592

Brunsden’s Estate v. Brunsden’s Estate and Others 1920 C.P.D. 159

Wait v. Estate Wait 1930 C.P.D. 1

C. Ranganathan, Q.C., with V. Arulambalam, for the defendant-appellant.

S. Sharvananda, for the plaintiff-respondent.
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Siva Supramaniam, J.

The question that arises for decision in this
appeal is whether a surviving parent who continues
to possess the estate of the deceased parent which
has devolved on a minor child and enjoys the
income thereof in terms of section 37 of the
Jaffna Matrimonial Rights and Inheritance
Ordinance (Cap. 58) (hereinafter referred to as
the Ordinance) is entitled to claim compensation
for improvements effected by him on a land which
forms part of such estate.

This was an action for a declaration of title to
a share of a piece of land called Kaluvanuvayandi
described in the schedule to the plaint and depicted
on survey plan No. 243 dated 25.3.1962 and to
the entirety of the buildings standing on lot
4A thereof. The following facts were common
ground:— The parties are governed by the pro-
visions of the Ordinance. The defendant’s wife
had been entitled to 1/44 share of the land in
question and on her death that share devolved on
Balasubramanyalyer, her only child of the marriage,
who was then about 3 years of age. Balasubra-
manya Iyer was also entitled to another 1/144
share by right of inheritance from his grandfather.
He continued to reside with the defendant and
was looked after and maintained by him. The
defendant was in possession of lot 4A of the
said land in lieu of the 1/72 share which belonged
to his son. Under section 37 of the Ordinance the
defendant was entitled to possess and enjoy
the income only from the share which his son
inherited from his mother. On the said lot 4A,
between the years 1953 and 1955, the defendant
put up buildings to the value of about Rs. 25,000/-.
The defendant’s son died in 1956 but the defen-
dant continued to be in possession of the said lot
4A and the buildings standing thereon even at
the date of the present action.

The parties were not agreed as to whether the
defendant’s son had attained majority at the time
of death but it was conceded that, if he had not,
he would have attained majority in 1957. His
interests in the land in question devolved on his
maternal grandmother who, by deed No. 7350
dated 10.2.1960, donated the same to the plaintiff.
The plaintiff instituted this action as the defen-
dant refused to deliver possession of the said lot
4A and the buildings standing thereon to him.
The plaintiff also claimed certain other undivided
shares in the land through other sources. The
trial Judge entered judgment in favour of the
plaintiff and the defendant has appealed.

At the trial, the defendant set up alternative
defences. He alleged that lot 4A on which the
buildings stood was not part of the land called
Kaluvanuvayadi but formed a part of another land
called Kalivilappu of which he was the sole owner.
He claimed to be entitled to the said land on certain
deeds. The trial Judge rejected this claim and
characterised the deeds as fabrications. Learned
Counsel for the appellant did not seek to canvas
that finding.

Alternatively, the defendant claimed a sum of
Rs. 25,000/~ as compensation for improvements
and. a jus retentionis. This claim too was rejected
by the trial Judge. It is this finding that has been
canvassed In appeal.

The parties were at variance in regard to the
source of the funds with which the buildings in
question were constructed. According to the
defendant, he utilised his own monies for that
purpose. The plaintiff stated, on the other hand,
that the defendant’s son was entitled to a subs-
tantial income from a temple and the defendant
collected that income and utilised it for the cons-
truction of the buildings. The defendant denied
that he collected his son’s share of the income
from the temple but his evidence was not accepted
by the trial Judge. Apart, however, from the fact
that there is no evidence to prove that the defen-
dant utilised the monies he collected as his son’s
share of the income from the temple to construct
the buildings in question, it should be borne in
mind that the defendant was entitled to appro-
priate to himself the share of the income from
the temple to which his son was entitled by way
of inheritance from his mother.

It was submitted by learned Counsel for the
appellant that the defendant had a vested interest
in the land under the law, that he put up the
buildings in question bona fide for his own benefit
and not for the benefit of his son, and that the
son’s heirs or representatives in title were not
entitled to take advantage of the improvements
effected by him without making compensation. I
shall examine the submission of Counsel on an
assumption of the facts most favourable to the
defendant, namely. that he effected the improve-
ment out of his own funds and for his own benefit.

It was argued that the defendant was a bona
fide occupier of the land when he put up the
buildings and that he was, under the Roman-
Dutch law, entitled to claim compensation for the
useful expenses incurred by him. Learned Counsel
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relied on the judgment of the Privy Council in
Hassanally v. Cassim, 61 N.L.R. 529 in the course
of which their Lordships stated: “............ the
right of an improver to compensation rests on
the broad principle that the true owner is not
entitled to take advantage, without making com-
pensation, of the improvements effected by one
who makes them in good faith believing himself
to be entitled to enjoy them whether for a term or
in perpetuity.” The question that arose for decision
in that case was whether a person who_had law-
fully occupied a land under a lease and, in that
capacity, had made improvements was entitled to
compensation when his term of lease was prema-
turely terminated by operation of law. In up-
holding the claim of an improver for compensation
in those circumstances, their Lordships cited with
approval several decisions of the South African
Courts which laid down that not only a ““possessor”
in the strictly juristic sense of the term but also
“a bona fide occupier’” whose occupation was
prematurely terminated was entitled to claim
compensation for improvements effected by him
in the expectation that he would have the benefit
of the improvements until the expiration of the
period during which the occupation was to last.
The basis of the claim is the deprivation of the
use and enjoyment of the improvements by the
improver by reason of a premature termination
by the owner of the period of anticipated occu-
pation. Where, therefore, a bona fide occupier
effected improvements and enjoyed the benefit
of  such improvements for the full period of
occupation contemplated by himself and the
owner, he would have no claim whatsoever for
compensation.

The position was set out clearly by Gardiner
J. in the case of Urtel v. Jacobs (1920) C.P.D.
487 at p. 492 as follows:— “Where improvements
have been made by a person in the faith that he
will enjoy these improvements either as owner
or as occupier with the right of occupying for a
certain fixed period and he has been disappointed
in this expectation or his occupation for a certain
fixed period has been prematurely terminated,
that is, prior to what he had expected, he is
entitled to compensation if the real owner has
benefited by the improvements...... A lessee who
occupies for a fixed period and makes improve-
ments during that period, if his term isallowedto
run to an end, or he becomes in default, gets no
compensation for improvements.”

In the instant case, had his son not died in
1956, the maximum period during which the defen-

—

dant would have been entitled to remain in ocey.
pation of the land was the period of minorit
of his son, namely, till some date in 1957, Bu{
he has, in fact, continued in possession til] long
after that period. Consequently, even if he camg
within the category of “a bona fide occupier”
referred to above, he has no basis for a claim fo;
compensation in as much as he has had the use
and enjoyment of the improvements for the entire
anticipated period.

The character of the occupation of the defen-
dant, however, was that of a usufructuary and it
is now well settled that under the Roman-Dutch
Law a usufructuary is not entitled to claim com-
pensation for improvements. The question whether
a usufructuary is entitled to claim for expenses
voluntarily incurred by him in the improvement of
the property, subject to his usufruct, was examined
by Kotze J. in a learned judgment in the case of
Brunsden’s Estate v. Brunsden’s Estate and Others
(1920) C.P.D. 159 at pp. 171 ef seq. and he held
that “both principle and authority lead to the
conclusion that a usufructuary is not, in the absence
of special circumstances, entitled to claim for
improvements made by him to the property over
which he enjoys the right of usufruct.”” This decision
has been followed in subsequent cases in South
Africa (vide Urtel v. Jacobs (supra); Wait v. Estate
Wait (1930) C.P.D. 1) ,and has been adopted by
text writers of such high authority as Wille,
Principles of South African Law (2nd edition) p.
214 and Lee. An Introduction to Roman-Dutch
Law (4th Edition) p. 182.

Learned Counsel for the appellant argued that
the rights of a surviving parent under the Ordinance
are larger than that of a usufructuary and the
Roman-Dutch Law in regard to claims of usu-
fructuaries is not applicable to the facts of this
case. Section 37 of the Ordinance provides as
follows:— “When the estate of a deceased parent
devolves on a minor child, the surviving parent
may continue to possess the same and enjoy the
income thereof until such child is married or
attains majority’”’. The rights of the surviving
parent, therefore, are (1) to possess the property
and (2) to enjoy the income thereof. The rights
of a usufructuary under the Roman-Dutch Law
are set out by Lee (supra, page 181) as follows:—
(1) To use the property and take its fruits as
owner (2) To possess the property and to recover
possession from the dominus or from a third party
(3) To alienate the right of use and enjoyment but
only for the term of the usufruct and (4) To gve
the property in pledge or mortgage and to suffer
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it to be taken in execution but only to the extent
of his usufructuary interest. It will be seen, there-
fore, that the rights of a surviving parent as set
out in section 37 of the Ordinance are narrower
in scope than those of a usufructuary, while as
regards his rights of possession of the property
and enjoyment of the income thereof a surviving
parent is in the very same position as a usufructuary.
In the instant case no special circumstances
were established by the defendant which would
entitle him to claim compensation.

In view of the above conclusion, it becomes
unnecessary to examine the submission of res-

pondent’s counsel that the presumption of ad-
vancement will apply in favour of the defendant’s
son in regard to the expenditure incurred by the
defendant in constructing the buildings in question.

The learned District Judge was right in rejecting
the defendant’s claim for compensation for im-
provements.

T. S. Fernando, A.C.J.

I agree.

Appeal dismissed.

Present: T. S. Fernando, J. and Alles, J.

N. J. CANEKERATNE v. RACHEL MATILDA DAVIES CANEKERATNE

S.C. No. 332 (Final) of 1964 — D.C. Colombo 58606/ M

Argued on: January 24 and 25, 1968
Decided on: January 25, 1968
Reasons delivered on: February 17, 1968

Husband and Wife — Duty of support — Right of a deserted wife to remain in the matrimonial

home — Maintainability of an action for ejectment filed by the husband during the subsistence of the marriage.

A divorce action in which both husband and wife were claiming a divorce from each other was filed by the appellant

(husband) in March 1956. On December 20 1962, the District Court entered decree #isi in favour of the respondent. The
appellant filed an appeal against the judgment of the District Court, which appeal was finally disposed of in 1967.

On December 29, 1962, the appellant gave notice to the respondent to quit the flat of which he was the owner and

which, he alleged, she occupied ““with his leave and licence”. On February 20, 1963, the respondent not having left the
premises, the appellant instituted the present action in which he prayed for her ejectment and for damages.

Held: (1) That on the date of the notice to quit as well as on the date of the institution of this action, the divorce
action was pending, and the parties were still husband and wife in law.

(2) Thattheappellant, by reason of his duty of support, had to provide the respondent with accommodation
food, clothing, medical attention and whatever else she reasonably required.

That a deserted wife has the right to remain in the matrimonial home unless alternative accommodation
or substantial maintenance to go and live elsewhere is offered to her.

€))

(4) That the present action was therefore not maintainable.
The following dictum of Lord Upjohn in Provincial Bank Ltd. v. Ainsworth was quoted with approval:

“A wife does not remain lawfully in the matrimonial home by leave or licence of her husband as the owner of the
property. She remains there because, as a result of the status of marriage, it is her right and duty so to do and, if
her husband fails in his duty to remain there, that cannot affect her right to do so. She is not a trespasser, she is not
a licencee of her husband, she is lawfully there as a wife, the situation is one sui generis. She may be discribed as
a licencee if that word means no more than one who is lawfully present, but it is objectionable for the description
of anyone as a licencee at once conjures up the notion of a licensor, which her deserting husband most emphatically
is not.”

Case referred to: National Provincial Bank v. Ainsworth, (1965) 2 A.E.R. 472

C. Thiagalingam, Q.C., with P. N. Wickramanayake and P. Edirisuriya, for the plaintiff-appellant.

Maureen Seneviratne, with Clarence Fernando, for the defendant-respondent.
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T. S. Fernando, J.

The appellant married the respondent in the
year 1950 and they appear to have lived together
till December 1954 when they separated, and the
appellant left the matrimonial home which at
the time he was leaving was the flat from which
he seeks in these proceedings to eject the res-
pondent. The parties appear to have moved into
this flat about June 1953.

A divorce action in which both husband and
wife were claiming a divorce from each other
was filed by the appellant in March 1956, and that
action was eventually decided in the District Court
on 20th December 1962 with the entering of a
decree nisi in favour of the respondent. Decree
absolute could therefore not have been entered
before 20th March 1963. The appellant filed an
appeal against the judgment of the District
Court granting decree nisi, an appeal that was
finally disposed of only sometime in 1967.

The action we are concerned with on this appeal
was instituted by the appellant on 20th February
1963, and in the plaint filed by him on that day
he alleged that the respondent occupied the flat
in question — (the appellant is the owner of the
flat) — with his leave and licence. On 29th Decem-
ber 1962 he had given her notice to quit the flat
and prayed in the action for her ejectment with
damages at the rate of Rs. 600/- per mensem which
he alleged was the reasonable rent therefor.
The learned trial judge has held that on the date
of the notice to quit as well as on the date of the
institution of this action the divorce action was
pending — indeed it was the appellant himself
who had presented the appeal against the judgment
of the District Court — and therefore the parties
were then still husband and wife in law, and that
the action so filed was not maintainable. We are
in complete agreement with that view of the
learned judge, and indeed appellant’s counsel
was constrained to abandon an argument to the
contrary he had begun to outline in this court.

Some argument was addressed to us as to whether
a deserted wife has an irrevocable licence to remain
in occupation of the matrimonial home or whether
she is only a contractual licencee, and it was
pointed out to us that certain English cases relied
on by the respondent had recently been overruled
by the House of Lords in National Provincial
Bank Ltd. v. Ainsworth, (1965) 2 A.E.R. 472 but
we need not enter here upon an examination of a
deserted wife’s right under the English law to

occupation of the matrimonial home as against
third parties. It is sufficient to say that under
the Roman-Dutch law the husband, by reason
of his duty of support, has to provide his wife
with accommodation, food, clothing, medical
attention, and whatever else she reasonably
requires. Professor Hahlo in his treatise “The
South African Law of Husband and Wife” — (2nd
ed. 1963. at p. 101)— states “The husband’s duty
to support his wife does not necessarily come to
an end if the joint household breaks up. On the
principle that no one can escape his legal obli-
gations by his own wrongdoing, the husband’s
duty of support continues if the separation was
due to his fault — he deserted his wife without
just cause or drove her away by his misconduct.”

Mr. Thiagalingam referred to a certain issue
raised in the course of the trial relating to the
effect of section 2 of the Prevention of Frauds
Ordinance (Cap. 70) upon the wife’s claim to
remain in the flat, and contended that the up-
holding of her claim may involve a recognition
of a new kind of land tenure in this Country.
I do not think that the upholding of a deserted
wife’s right to remain in the matrimonial home
unless alternative accommodation or substantial
maintenance to go and live elsewhere is offered to
her means establishing any such tenure. I need
only refer to certain observations made by Lord
Upjohn in the case to which I have referred above
— see page 485 — as to the position of the wife
in relation to her matrimonial home. “A wife
does not remain lawfully in the matrimonial
home by leave or licence of her husband as the
owner of the property. She remains there because,
as a result of the status of marriage, it is her right
and duty so to do and, if her husband fails in his
duty to remain there, that cannot affect her right
to do so. She is not a trespasser, she is not a licencee
of her husband, she is lawfully there as a wife,
the situation is one sui generis. She may be des-
cribed as a licencee if that word means no more
than one who is lawfully present, but it is objection-
able for the description of anyone as a licencee
at once conjures up the notion of a licensor,
which her deserting husband most emphatically
is not.”

Certain other arguments were add::essed to us
bearing on the questions: (1) whether in an action
for recovery of immovable property a claim to
recover moveables can be added and (2) WhetEr
on a decree granting a divorce or a separation the
wife can be granted a right to receive alimony:
These questions involve the interpretation ©
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Special Commissioner, Municipal Council, Galle

sections 35 and 615 respectively of the Civil Pro-
cedure Code. We do not propose on this appeal
to examine these arguments as in regard to (1)
the inclusion of the claim to recover movables | Alles. J.
was the act of the husband himself and in regard :
to (2) the question is one which should have I agree
been raised in the divorce case if it was ever in- '
tended seriously to pursue it.

For reasons briefly outlined above we have
dismissed the appeal with costs.

Appeal dismissed.

H. N. G. Fernando, C.J. and Siva Supramaniam, J.

S. M. WICKRAMASOORIYA ARATCHI & ANOTHER
, V.
SPECIAL COMMISSIONER, MUNICIPAL COUNCIL GALLE*

S.C. No. 435/64 — D.C. Galle 3110/M

Argued and decided on: 20th May, 1967

Municipal Council — Action against Council for damages consequent on negligence of its
servants — Issue raised as to whether due notice of action given under section 307 of the Municipal
Councils Ordinance — Judge answering in favour of plaintiff on all issues including the issue on due notice
under sub-section 1 of section 307, but holding against him on sub-section 2 of that section without an issue
being framed— Effect.

¢ In an action against a Municipal Council for damages arising from a negligent act of its servants (which resulted
in the minor plaintiffs’ mother’s death), the learned trial Judge answered all issues in favour of the plaintiff except one.
This issue was whether due notice of action was given in terms of section 307 of the Municipal Councils Ordinance. He
held that notice had been given under sub-section (1) of section 307, but found against the plaintiff on the ground that
the plaintiff did not comply with sub-section 2 of section 307 in that he had failed to commence the action within three
months’ of the accrual of the cause of action.

The main point argued for the plaintiff appellant was that the learned trial Judge had erred in holding against the
plaintiff on a question not raised in the form of an issue.

Held: (1) That, if an issue had been framed, the plaintiff could have led some relevant evidence on the question
whether the action taken by the Municipal authorities which resulted in this dispute was something
done under the Municipal Council Ordinance.

(ii) That section 307 aforesaid is not applicable as it would appear prima facie that the negligent act on
which the plaintiffs’ claim is based one was done under section 16 of the Electricity Act and one
which a Municipal Council had no power to perform under any of the provisions of the Municipal
Councils Ordinance.

D. R. P. Goonatillake, for the plaintiffs-appellants.

C. Ranganathan, Q.C., with P. Nagendra, for the defendant-respondent.

H. N. G. Fernando, C.J. the negligence of the servants of the Council,

the learned District Judge found in favour of the

In this case, in which the plaintiff sued the | plaintiffs on all the issues except issue No. 14.

Municipal Council of Galle as the next friend of | That issue was whether due notice of the action

two minor children for damages suffered by the | had been given in terms of section 307 of the
death of the mother of the two children through | Municipal Councils Ordinance.

* For Sinhala translation, see Sinhala section, Vol, 16, part 5, p. 9
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The provison for giving due notice of action
occurs in sub-section 1 of section 307 and the
learned Judge held that the plaintiff had in fact
given notice which would comply with the pro-
visions of that sub-section; but he found against
the plaintiff on the ground that the action was not
commenced within three months after accrual of
the cause of action, and that therefore the plaintiff
had failed to comply with the provisions of Sub-
section (2) of section 307.

The main point relied on by plaintiff’s Counsel
in appeal is that there was no issue raising the
question whether sub-section (2) of section 307
had been observed. The failure to frame the issue
may not have been important if it could have been
decided purely as a question of law. But it seems
to us that the question whether the action taken
by the Municipal authorities which has given rise
to this dispute was something done under the
Municipal Councils Ordinance is one concerning
which the plaintiff may have been in a position to
lead some relevant evidence, if an issue had been
raised. On that ground we would hold that the
trial Judge was wrong in deciding against the
plaintiff on an issue which was not specifically

raised in the pleadings or at the time of the
framing of issues.

In addition, it would appear prima facie that
the act which led to the death of the mother of
the minors was one done under section 16 of the
Electricity Act, and one which a Municipal Council
had no power to perform under any of the pro-
visions of the Municipal Councils Ordinance.
We are, therefore, inclined to the view that this
action is not one against the Council for anything
done under the provisions of the Municipal
Councils Ordinance. On that ground section 307
of that Ordinance was not applicable. We would
allow the appeal and direct that decree be entered
for the payment by the defendant of a sum of
Rs. 6,000/- to each of the plaintiffs or Rs. 12,000/-
in all. The sum will be deposited in Court to the
credit of this action.

The decree will also provide for the payment to
the plaintiff of the costs of the action in both
courts.

Siva Supramaniam, J. =
I agree.
Appeal allowed.

Present: H. N. G. Fernando, C.J. and Samerewickrame, J.

GUNAYA .

PEDORISA

S.C. 508/65(F) — D.C. Avissawella 11147/D

Argued and decided on: 22nd November, 1966

Divorce — Adultery of wife — No marital relations since marriage — Husband entitled to nontinal

damages only.

Held: That where parties to a marriage have had no marital relations and have not even resided together
since the marriage, the husband is not entitled to anything more than nominal damages on account

of the wife’s adultery.

Annesley Perera, with I. S. de Silva, for the 2nd defendant-appellant.

R. N. Hapugalle, for the 1st defendant-respondent.

H. N. G. Fernando, C.J.

In view of the fact that the parties to this
marriage have had no marital relations and have
not even resided together since the marriage, this
is a case where the husband would not have been
entitled to anything more than nominal damages
on account of the wife’s adultery.

In the circumstances we direct the decree to
be amended by altering the sum of Rs. 1,000/-
awarded as damages to the sum of Rs. 250/-
We make no order as to the costs of the appeal.

Samerewickrame, J.

I agree.
Varied.
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Present: Sirimane, J,

K. V. K. THEIVENDARAJAH v. A. L. M. SANOON

S.C. 1 of 1966 (R.E.) — C.R. Colombo 87698

Argued on: 1st, 4th and 26th July, 1967.
Decided on: 21st August, 1967.

Landlord and Tenant — Lease expiring by effluxion of time— Lessee remaining on premises there-

after as tenant protected by Rent Restriction Acts —

Whether landlord entitled to insist that such tenant

pay the authorised rent and not the rent due in terms of the lease — Sum held by lessor as deposit— Whether

arrears of rent can be set off agai

nst such sum — Rent Restriction Act (Cap. 274), sections (1), 14 —

English Increase of Rent and Mortgage Interest (Restriction) Act, 1920, section 15(1).

Held:

(1) That where a lease expires by effluxion
tenant protected by the Rent Restrict
the authorised rent of the premises in

of time and the lessee remains on the leased premises as a
on Act, the landlord is entitled to demand from the tenant

terms of the Rent Restriction Act.

(2) That in such a case, where in terms of the lease the lessee had to pay a certain rent and also to pay
the rates, on the expiry of the lease the lessee was in the position of a monthly tenant and the landlord
could decide to pay the rates himself and insist that the tenant pay to him the authorised rent of the

premises.

(3) That where there is a sum paid at the commencement of a lease as 2 deposit by way of security for
the due performance of the terms of the lease, such a deposit did not in the absence of €Xpress agree-
ment relieve the tenant of his obligation to pay the current rate for each month. Rent due to the
landlord could not therefore be set off against this sum,

Per Sirimane, J.:- “If, for instance, a lease for a lon

properties are very different, from those that prevailed at th

g period is ended by effluxion of time, when rental values of
e time the lease was entered into, it would be manifestly unfair

to permit the tenant to remain in possession and insist on the landlord accepting the rent payable under the defunct con-
tract, and deny the landlord the right to claim the rent which the law authorises him to charge.”

Cases referred to: Sideek v. Sainambu Natchiya (1954) 55 N.L.R. 367; LI C.L.W. 2
Britto v. Heenatigale (1956) 57 N.L.R. 327; LIII C.L.W. 62
Vadivel Chetty v. Abdu (1953) 55 N.L.R. 67
Phillips v. Copping (1935) 1 K.B. 15; 152 L.T- 175; 50 T.I.R. 533
Dean v. Bruce (1951) 2 A.E.R. 926; (1952) 1 K.B. 11
Nadarajah v. Naidu (1965) 68 N.L.R. 230
Kanapathypillai v. Dharmadasa (1960) LVIII C.L.W. 79.

C. Ranganathan, Q.C., with S. Sharvananda and C. Chakradaran, for the defendant-appellant.

H. W. Jayawardene,
respondent.

Sirimane, J.

The defendant was the lessee of the premises
in question on deed of lease P4, for a period of
5 years from 1.1.1957 to 31.12.1961. The plaintiff
purchased these premises during the subsistence
of the lease and the defendant thus became the
lessee of the plaintiff. The defendant did not leave
the premises on the expiry of the lease, but, seek-
ing the protection of the Rent Restriction Act,
remained in occupation as the plaintiff’s “statutory
tenant.” (I use this term for the sake of convenience
though it has been looked upon with disfavour
at times).

0.C., with H. D. Tambiah and N. S. A. Goonetilleke, for the plaintiff-

The rent payable according to the terms of the
lease was Rs. 45/- per month (the lessee had also
to pay the rates).

By P14, dated 9.4.1962, the plaintiff requested
the defendant to pay Rs. 86/66 per month (which
the learned Commissioner has found to be the
authorised rent of the premises) as damages.
He was informed that he should not pay the
rates. The defendant however did not pay the
rent demanded by the plaintiff, but continued to
pay at the rate stipulated in the lease, ie. Rs.
45/- per month. The plaintiff sued him for eject-
ment both on the ground of arrears of rent and



42

1967—Sirimane, J.—Theivendarajah v. Sanoon

Vol. Lxxry

on the ground that the premises were.reasopably
required by him for the purpose of his business.
He has succeeded on both grounds and the defen-
dant has appealed.

In view of the provisions of the amending Ordi-
nance, No. 12 of 1966, it is admitted that the
decree is unenforceable in so far as it is based on
“reasonable requirement.”

The only question is whether the defendant
has been in arrears of rent.

It was conceded that if the rent or damages
which the defendant was liable to pay was Rs.
45/- per month he was not in arrears, but that he
was in default if his liability was to pay Rs. 86/66
per month. The question for decision therefore
is this — Is a landlord entitled to demand the
authorised rent from a tenant after the original
contract has terminated ?

For the defendant, reliance was placed mainly
on the decisions in three cases. The 1st of these
was, Sideek v. Sainambu Natchiya (55 N.L.R. 367)
where Gratiaen, J. in the course of his judgment
said, that the tenant enjoys the statutory right of
occupation (after the expiry of a lease) so long
as he pays the monthly rent “‘at the original
contractual rate.” But in that case the present
question did not arise. In fact the tenant had
offered to pay rent even at a higher rate than the
contractual rate, but the landlord refused to accept
any rent whatsoever. In those circumstances the
learned Judge held that the tenant was protected
if he paid at the contractual rate.

In the next case, Britto v. Heenatigala (57 N.L.R.
327), it was decided that a decree for sale under
the old Partition Ordinance did not affect a
month to month tenancy, and the tenant could
not be ejected if he continued to pay rent at the
old contractual rate to the purchaser at the parti-
tion sale. There again the present question did
not arise.

In the last case, Vadivel Chetty v. Abdu (55
N.L.R. 67), the agreed rent was Rs. 18/- per month.
The landlord raised it to Rs. 29/18 during the
Subsistence of the contract, and the tenant refused
to agree to pay this amount. Weerasooriya, J.
held that the landlord could not unilaterally
raise the rent to a sum higher than that agreed
upon. The landlord had thereafter given the tenant
a notice to quit thus terminating the contract. An
issue had been raised in the lower Court whether

there was a valid termination of the contract
which issue had been answered in the affirmative.
No argument had been addressed in appea] o
that point and in the course of the judgment
Weerasooriya, J. said that he would decide the
case on the footing that there was a valig ter-
mination of the contract. But, there is nothing in
the judgment to indicate that the learned Judge
addressed his mind to the question whether the
landlord could have increased the rent (if such
increase was legally permissible) after the ter-
mination of the contract. In fact that question
did not arise at all, and the appeal was decided
on an entirely different ground. The landlord
in that case having consistently refused to accept
Rs. 18/- per month as rent had later called upon
the tenant to pay for a number of months at that
rate, within a very short time and filed the action
a couple of days after the period granted to the
tenant had expired. In these circumstances it was
held that the tenant was not in arrears of rent for
a month after it had become due.

Section 3(1) of the Rent Restriction Act, (Chap.
274) empowers a landlord to increase the rent up
to the authorised rent, but there is no section in
the Act which is applicable to the present question.
Section 14 is not helpful in dealing with this
problem as it only provides for the continuance
of the original contract of tenancy where an action
for ejectment has been dismissed by reason of
the provisions of the Act.

Section 15 of the English Increase of Rent and
Mortgage Interest (Restriction) Act, 1920, and the
decisions thereon are helpful. The relevant part of
that section reads as follows:-

Section 15(1) ““A tenant who by virtue of the provisions
of this Act retains possession of any dwelling house to
which this Act applies shall, so long as he retains posses-
sion, observe and be entitled to the benefit of all the
terms and conditions of the original contract of tenancy,
so far as the same are consistent with the provisions
OF THIBACE o a it e nh it e ot s =

In Phillips v. Copping (152 Law Time Reports,
page 175) it was held that the landlord of a dwel-
ling house may raise the rent to the standard
rent, provided that on terminating the tenancy
due notice of his intention to do so has been given
to the tenant. In the course of his judgment
Maughan, L.J. said, “Since the permitted increases
are additions to the standard rent there is nothing
to show that the common law right of the landlord
to terminate an existing tenancy and to fix the
rent for the new tenancy at the standard rent 1S

‘interfered with.”
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In Dean v. Bruce (1951, 2 A.E.R. page 926), At a late stage of the argument, in fact, in his
Denning, L.J. said at page 928, “Once the con- reply to Counsel for the plaintiff-respondent,
tractual tenancy is at an end and the tenant remains | Counsel for the defendant-appellant, submitted
in possession by virtue of the statute, the rent of | that the landlord could not ask the tenant not to
the house is regulated by the statute and is not pay the rates and pay them himself, and further
affected by terms or conditions or estoppels. | that as the tenant had, at a certain stage, sent
On giving proper notice the landlord can raise | Rs. 85/~ per month to the landlord, the arrears
the rent to the full amount permitted by the statute.”” | were very small, and that the sum of Rs. 540/-

, paid at the commencement of the lease should
In the local case, Nadarajah v. Naidu (68 N.L.R. | be taken into account to cover this sum.

230) it was held that where a landlord before
claiming from his tenant a permitted increase Once the lease expired the defendant was in the
of rent in terms of section 6(1)(b) of the Rent position of a monthly tenant. There was nothing
Restriction Act, sells the premises, the purchaser | to prevent the landlord from deciding to pay
is entitled to claim the permitted increase from |the rates himself and there can be several good
the tenant. An argument advanced in that case | reasons for the landlord choosing to do so. The
that a permitted increase must be agreed upon | tenant took a risk when he decided to ignore the
between the new landlord and the tenant was | landlord’s directions.
rejected.
I might state that on the question as to whether
After a contract of tenancy is terminated, a | the tenant was entitled to set off any rent due
tenant who wishes to remain in possession must | against the sum of Rs. 540/-, it seems to me from
pay the rent which the landlord may lawfully | the terms of the lease that this sum was a “deposit™
demand. He cannot be permitted, in my view, | by way of security for the due performance of the
to seek the protection of the Rent Restriction Act | terms of the lease, and that such a deposit did
and remain in possession, and deny the landlord | not, in the absence of an express agreement relieve
the latter’s right under that same Act to charge | the tenant of his obligation to pay the current
the authorised vent. If, for instance, a lease for| rent for each month. (See, Kanapathypillai v.
a long period is ended by effluxion of time, when | Dharmadasa, 58 C.L.W. 79). However that may be,
rental values of properties are very different, | even having given credit for this sum, the learned
from those that prevailed at the time the lease | Commissioner has correctly found that the tenant
was entered into, it would be manifestly unfair | was still in arrears of rent within the meaning of
to permit the tenant to remain in possession and | the Act.
insist on the landlord accepting the rent payable
under the defunct contract, and deny the landlord | The appeal is dismissed with costs.
the right to claim the rent which the law authorises s,
him to charge. Appeal dismissed.

Present: H. N. G. Fernando, C.J. and Samerawickrame, J.

C. D. DE SILVA v. D. V. A. SURIAGE

S.C. 143/66 (Inty) and S.C. 52/66 (Inty.) — D.C. Colombo No. 26042/S

Argued on: 6th October, 1967
Decided on: 14th December, 1967

Writ—Execution of money decree — Writ allowed, but not actually issued — Application for notice
under section 219, Civil Procedure Code— Notice not served tkoygh issued and re-issued segeral times —
Notice of second application for writ — Served — Failure of judgment-debtor 10 appear in response to
notice — Order to issue writ—Can court vacate such order subsequently and dismiss application for writ
on ground of want of due diligence

Held: (1) That where an application for writ is served on a Judgment-debtor and an order made for writ to issue

i bsence of the judgment-debtor by reason of his failure to appear in response to the notice,
tlgctlclagdaérsrer?adc is one'lint%?fparbes which the Court has no jurisdiction to vacate or set aside.



44 1967—Samerawickrame, J.—De Silva vs. Suriage Vol. LXXIV
B — . - ——

(2) That where the order to issue writ was made upon an affidavit placed, before the District Judge
showing material or affording grounds for the making of the order, it cannot be said that such
order was made per incuriam merely for the reason that the learned Judge came to a different con-

clusion after he had heard evidence in respect of the same matter.
Case referred to: William Perera v. Ibrahim Lebbe, (1910) 5 S.C.D. 48

C. Ranganathan, Q.C., with Miss N. Naganathan, for the plaintiff-appellant in S.C. 143/66 ang
for the plaintiff-respondent in S.C. 52/66.

E. B. Wikramanayake, Q.C., with V. Arulambalam, for the defendant-respondent in S.C, 143/66
and for the defendant-appellant in S.C. 52/66.

The learned District Judge held inquiry on two
dates, into this matter, and after the first date
S.C. 143/66 (Inty) is an appeal by the plaintiff | he made order holding that notice of the application
from an order disallowing the issue of writ on | for writ had been served on the defendant-res-
the ground that on a previous application, due | pondent. He thereafter held inquiry on a second
diligence had not been used to secure complete | date, after which he held that there had been a
satisfaction of the decree. S.C. 52/66 (Inty) is | want of due diligence by the plaintiff-appellant on
an appeal by the defendant against a finding that | his previous application. He, accordingly, made
notice of application for writ was served on him. | order dismissing the application for writ. The
plaintiff-appellant has appealed against this order
The plaintiff-appellant had obtained a consent | and the defendant has also appealed against the
decree for Rs. 28,000/-, interest and costs. The | finding of the learned District Judge that notice
decree provided that the amount due was payable | of the application for writ was served on him.
in monthly instalments of Rs 1,000/-, and that
in the event of two consecutive defaults, writ was In regard to the appeal by the defendant, the
to issue for the balance amount due. question whether notice of the application was or
was not served on him is a question of fact and
On 6/7.11.63, the plaintiff-appellant, alleging | the order of the learned District Judge is supported
that there had been two consecutive defaults and | by evidence led at the inquiry before him. We
that no sum whatsoever had been paid out of the | are unable, therefore, to alter that finding. The
amount due, made an application for writ and | appeal filed by the defendant is, therefore,
the Court made order to issue writ. On 26/27.11.63, | dismissed.
the plaintiff-appellant moved for a notice under
Section 219 of the Civil Procedure Code, on the In respect of the appeal by the plaintiff-appellant,
defendant. The writ ordered to issue against the | Mr. C. Ranganathan, Q.C., appearing for him,
defendant was not actually issued because the | submitted that where notice of an application for
plaintiff-appellant had failed to take some requisite | writ has been served on a judgment-debtor and an
step. There was considerable difficulty in serving | order has been made for writ to issue in the absence
the notice under Section 219, which was issued | of the defendant, by reason of his failure to appear
and re-issued, on several dates, without any |in response to the notice, the order made is one
service being effected. On the 25th February, 1965, | inter-partes which the learned District Judge had
plaintiff-appellant made a fresh application for | no jurisdiction to vacate or set aside. He referred
writ and notice of this application was ordered to | to the case of William Perera v. Ibrahim Lebbe,
- be served on the defendant-respondent. On 17.6.65, | 5 S.C.D. p. 48.
notice of application for writ was served on the .
defendant, but he failed to appear in response to Mr. E. B. Wikramanayake, Q.C. appearing
such notice. On 8.7.65, the Court made order for | for the defendant-respondent, submitted that the
the issue of writ. Thereafter, on 14.7.65, the | learned Judge was entitled to vacate his order
defendant filed petition and affidavit stating that | because it was an order that had been made per
the notice of the application for writ had not been | incuriam. The mere fact that the learned Judge
served on him as alleged by the plaintiff and that | came to a different conclusion after he had-hear
as there had been a want of due diligence on the | evidence in respect of a matter does not mean
previous application, the plaintiff-appellant was | that the order he had made earlier, upon an
not entitled to writ. affidavit placed before him, was made per incuriam.

Samerawickrame, J.
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If the affidavit showed material or afforded We, accordingly, allow the appeal of t in-
grounds for the making of the order, it cannot be tiff-appellant an%l )‘;;:t aside the olz'lc?[e_r of thg?egiar:éld
said that the order made by the learned District | District Judge dated 13.7.66. Though the learned
Judge was one made per incuriam. In this matter, Judge had ordered the issue of writ and writ had
when the plaintiff-appellant made his second | issued on the second application made by the
application for writ, there was an affidavit placed | plaintiff -appellant when the defendant-respondent
beforf: Court, which stated that the plaintiff had | filed papers, the Court made order staying execu-
exercised due diligence upon his previous appli- | tion and after inquiry disallowed writ. We, there-
cation. Mr. Ranganathan went further and stated fore, order that writ should now issue u1;011 the
that there was in fact no want of due diligence on the application made by the plaintiff-appellant and
part _of the plaintiff-appellant in not taking out | send the case back in order that writ may be
writ, in as much as no useful purpose was served | taken out and execution may be proceeded with.
by taking out writ before the plaintiff-appellant | The plaintiff-appellant will be entitled to costs of
had ascertained by the examination of the defen- | his appeal and of the inquiry in the Court below
dant-respondent, what property or other means '
he had to satisfy the decree. It is unnecessary
to decide whether the plaintiff-appellant had in fact | H- N. G. Fernando, C.J.
exercised due diligence on his previous application
for writ, as it appears to us that the order made by | I agree.
the learned District Judge, upon the application,

was not one made per incuriam and was, therefore, Appeal No. 14366 allowed.
not one which the learned Judge had any juris-

diction to vacate or set aside. Appeal No. 5266 dismissed.

Present: T. S. Fernando, J. and Weeramantry, J.
SUBRAMANIAM PARARAJASEKERAM & TWO OTHERS v. CHELLAPPAH VIJEYARATNAM

S.C. No. 4141966 (F) — D.C. Jaffina No. 2736/M

Argued on: 9th and 11th March, 1968.
Decided on: 30th March, 1968.

Prevention of Frauds Ordinance (Cap. 70), section 2 — Lease of land for cultivation of crops by
plaintiff —Rental payable annually— Lease informal and not in compliance with section 2— Dispossession
by defendants — Action for damages — Can claim be maintained? — Nature of liability in question —
Whether also delictual or quasi-contractual — Plaintiff’s right to claim compensation for iniprovements.

Estoppel— Doctrine of promissory estoppel—When can such plea be taken — No estoppel in face
of statute.

Appeal— Question of law raised for first time in appeal—When permissible—Issue of law—In what
circumstances can such issue be framed in appellate Court.

Plaintiff sued the defendants claiming Rs. 3,500/- as damages alleging—

(a) that from 1961 the defendants had leased a garden to him at an annual rental of Rs, 180/- payable in July of
the year following that in which the lease was commenced;

(b) that payments had been made up to July, 1963;

(c) that on 10.1.64 while plaintiff was in possession in terms of the Igas_c then current, t!le first df:ft?ndant, apting
for himself and on behalf of the 2nd and the 3rd defendants dispossessed the plaintiff, remow?d certain wateghf_tmg machinery
from the land, destroyed a water course and damaged the crop of onions and tomatoes raised by the plaintiff.
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The defendants in their answer while denying the averments in the plaint pleaded—
(a) that no valid cause of action had accrued to the plaintiff to sue them;

: (b) that the 1st defendant had allowed the plaintiff to cultivate the land for a period of one year only on his paying
in advance a sum of Rs. 180/- for the year beginning 1.10.61;

(c) that on his entreaties the plaintiff was permitted to cultivate the land for a further year on a similar payment
but he failed to pay it;

(d) that when pressed for the rent in January 1963, the plaintiff promised to pay in July 1963 and to quit the
land by September 1963 and accordingly the plaintiff left the land;

(e) that when the plaintiff after quitting the land attempted to re-enter to plough it on 12.11.63 the 1st defendant
protested against and it complained to the appropriate authorities.

The learned District Judge held against the defendant and awarded damages to the plaintiff in a sum of Rs. 2,400/-.

The defendants appealed and it was contended on their behalf (although not raised at the trial), that the lease relied
on by the plaintiff was contrary to section 2 of the Prevention of Frauds Ordinance and was therefore null and void.

Counsel for the plaintiff-respondent in reply argued that causes of action sounding in delict and quasi-contract
could be alternative bases for his claim. He further suggested that the doctrine of estoppel could also be called in aid
by him as a ground for relief. :

Held: (1) That though this legal issue was not specifically taken earlier, the appellant was entitled to take the
point based on the Preventon of Frauds Ordinance in appeal, as a perusal of the evidence led at the
trial placed it beyond doubt that the lease relied on was an informal lease and as no prejudice had
resulted to plaintiff from the failure to take this point at the trial.

(2) That on the basis of the pleadings no action for damages would lie for the reason that the lease relied
on by the plaintiff lacked the formalities prescribed by section 2 of the Prevention of Frauds Ordi-
nance and was therefore null and void.

(3) That, following Perera v. Perera (1967) 70 N.L.R. 79, the informal lease in question was not one which
might be treated as a tenancy from month to month.

(4) That the plaintiff could not base his claim on delictual liability as such a liability must flow from
the breach of a duty recognised by law and not from a contract which the statute expressly renders
null and void.

(5) That the plaintiff was not entitled to claim any compensation for improvements,
(a) as the damage claimed does not fall within the principles of retention or compensation.

(b) as the trial Judge had found that the plaintiff’s state of mind was not that of a bona fide
pOSSEssor.

(6) That a court of appeal will not raise an issue on the existence of a quasi-contractual obligation to
restore what had been received, in the absence of necessary averments to raise such issue or clear
circumstances showing the existence of such obligation.

(7) That the question of estopped raised on behalf of the respondent was in effect a plea based on the
: doctrine of promissory estoppel. However, while an estoppel may afford a defence against the en-
forcement of otherwise enforceable rights, it cannot create a new cause of action.

(8) That the doctrine of estoppel cannot be invoked in the face of a statute.

(9) That, therefore, the doctrine of estoppel afforded no basis on which a plaintiff could build legal
claim.

Per Weeramantry, J.:- (2) “Moreover although infringement of contractual rights by a third person may constitute
a delict, the breach of a contract by one of the parties to it cannot constitute a delict.”

(b) “Whereas common law estoppel was confined to representations of existing fact, promissory estoppel is not so
circumscribed in its scope and may be founded upon a representation in regard to future conduct.”
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C. Ranganathan, Q.C., with P. Sivaloganathan and Mrs. K. Thirunavukarasu, for the defendants-

appellants.

V. Arulambalam, for the plaintiff-respondent.

Weeramantry, J.

The plaintiff-respondent claimed in this case
that from the year 1961 the defendants-appel-
lants had leased a garden to him annually at a
rental of Rs. 180/-. The rent for each year of
lease was payable according to the plaintiff in
July of the year following that in which the lease
commenced, and payments had been so made up
to July 1963. When on 10th January 1964 the
plaintiff was in possession in terms of the lease
then current, the first defendant, acting for him-
self and as agent for the second and third defen-
dants, is alleged to have dispossessed the plaintiff,
removed certain water lifting machinery from the
land, destroyed a water course and damaged
the crop of onions and tomatoes raised by the
plaintiff. The plaintiff estimated the damages and
prospective loss so caused to him at Rs. 3,500/-
and on this basis averred that a cause of action
had accrued to him to sue the defendants jointly
and severally for the recovery of this sum.

The defendants denied all the averments in the
plaint save and except those specifically admitted
in their pleadings. They further averred that no
valid cause of action had accrued to the plaintiff
to sue them and that the plaintiff did not and
could not have suffered any damages whatsoever.

further elucidation of their case the

By way of
s first defendant

defendants further pleaded that the

had allowed the plaintiff to cultivate the land for
a period of one year only, on his paying to the
first defendant in advance a sum of Rs 180/-
as rent for the year beginning 1st October 1961.
On the entreaties of the plaintiff the first defen-
dant permitted him to cultivate the land for a
further period of one year, a similar sum being
payable by way of advance rent for the year
beginning 1st October 1962. The plaintiff did
not however pay this rent although he had agreed
to pay it and, when pressed for the rent in January
1963, promised to pay the rent in or about July
1963 and to quit the land by the end of September
1963. He accordingly paid the rent in July 1963
and left the land in September 1963 in terms of his
undertaking.

It was the defendants® position that after quitting
the land the plaintiff attempted to re-enter the
land and to plough it on or about 12th November
1963. The first defendant objected to these acts
on the part of the plaintiff and made complaint
accordingly to the Grama Sevaka but thereafter
in January 1964 the plaintiff wrongfully and
forcibly entered the said land. The first defendant
protested against this illegal entry and made
complaint to the appropriate authorities.

Arising from certain subsequent acts on the
part of the plaintiff the first defendant claimed in
reconvention a sum of Rs. 5,000/- as damages
and consequential damages.
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The learned District Judge held against the
defendants on the question whether the plaintiff
had promised to quit the land at the end of Sep-
tember 1963 and had in fact done so. He further
held that the plaintiff was corroborated both
by oral and documentary evidence on his refusal
to vacate the land and on the forcible attempt by
the defendants to eject him therefrom. He con-
sequently held that the first defendant acting for
himself and on behalf of the second and third
defendants had forcibly dispossessed the plaintiff
in January 1964 from the land, prevented him from
using the water lifting machinery and destroyed
the water channel, thus causing damage to the
crops of onions and tomatoes raised by the
plaintiff. In this view of the facts the learned
District Judge awarded the plaintiff damages
which he, has assessed at Rs. 2,400/-. The first
defendant’s claim in reconvention was dismissed
with costs.

The learned Judge’s findings on questions of
fact are strong and stand unassailed. This judgment
therefore proceeds on the basis of the facts as
found by the learned District Judge.

It would perhaps not be inappropriate for us at
this point to express our disapproval of the
conduct of the defendants in forcibly dispossessing
the plaintiff who was on the land on the basis
of an informal lease, but unfortunately the com-
pelling legal issue raised by learned Counsel for
the defendants and referred to in the next succeed-
ing paragraph, precludes us from giving relief to
the plaintiff on this basis. :

Learned Counsel for the defendants takes up
the point in appeal that no action for damages
as claimed will lie on the basis of the pleadings
for the reason that the lease relied on by the
plaintiff lacks the formalities prescribed by section
2 of the Prevention of Frauds Ordinance and is
by the clear terms of that section rendered null
and void. He therefore submits that despite the
findings of fact against the defendants, the award
of damages cannot stand, dependent as it is on a
contract which has no validity in law.

The point raised does not appear to have been
taken in the trial court nor do the respective parties
appear to have given their minds specifically
to this aspect of the case. This is perhaps attri-
butable to the view formerly taken that an in-
formal lease could operate as a tenancy from month
to month thereby removing it from the operation
of section 2 of the Prevention of Frauds Ordinance.

This view of the law has however been stated on
more than one occasion by this Court to be
erroneous, [Hinniappuhamy v. Kumarasinghe (1957)
59 N.L.R. 566; Samarakoon V. Van Starrex (1965)
71 C.L.W. 25] a view of the law which now stands
confirmed by a decision of a Divisional Bench,
[in Perera v. Perera (1967) 70 N.L.R. 79 at 82,]
We must proceed therefore on the basis that the
informal lease in question 18 not one which may
be treated as a tenancy from month to month and
is therefore subject to the formalities prescribed
by the Prevention of Frauds Ordinance.

Though, as already observed, the legal issue
now relied on was not specifically taken, there
was a general denial in the answer of the averment
in the plaint and there was no admission by the
defendants of notarial attestation. Furthermore
the first issue raised at the trial was on the question
whether the plaintiff was a tenant under the
defendant in respect of the land described in the
plaint for the period July 1963 to July 1964,
and the burden this issue placed upon the plaintiff
could not be discharged otherwise than by proof
of notarial attestation. Proof of a mere informal
agreement null and void in law could in no correct
view of the matter lead to an answer to this issue
in the plaintiff’s favour.

Learned Counsel for the plaintiff submits
to us that the defendants cannot be permitted to
take this point of law here in appeal in view of
their failure to canvass it before the learned trial
Judge. He submits that prejudice is thereby
caused to his clients as the trial proceeded on the
assumption that there was a valid lease and he
argues that his clients have not had an opportunity
of placing before the Court such evidence as they
might have placed had the validity of the lease
been questioned before the learned Judge.

This argument is no doubt attractive, but a
perusal of the evidence led at the trial places it
beyond doubt that the lease relied on is an in-
formal one. The evidence of the witness Subra-
maniam, a cultivator under the first defendant,
was that the agreement in 1961 was not reduced
to writing, and the plaintiff himself has so stated
in a rural court case the evidence in which was
marked as a production both by plaintiff (P1)
and defendants (D4). The first defendant has given
similar evidence in the Rural Court. We are_thus
left in little doubt as to the true factual position.

Seeing then that no prejudice has resulted to
the plaintiff from the failure of the defendants to
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take this point in the trial court, we hold that the
appellant is entitled to take this point in appeal,
and proceed now to an analysis of the plaint with a
view to ascertaining the juristic basis of the cause
of action revealed therein. This examination is
necessitated by the contention of learned Counsel
for the plaintiff that his claim against the defen-
dants is one not necessarily sounding in contract,
Apart from contract he suggests as possible al-
ternative bases for his claim, causes of action
sounding in delict and in quasi-contract, and he
suggests further that estoppel, or, to be more
accurate, the doctrine of promissory estoppel,
may also be called in aid as a ground for relief.

The contractual aspect of the claim need not
detain us much longer. It is trite law that section
2 of our Statute of Frauds is more stringent in its
provisions than its English conterpart and renders
null and void those contracts which infringe its
provisions. While the English Statute considers
the question merely from the point of view of
enforceability the Ceylon Statute concerns itself
with essential validity and is hence “much more
drastic”. [Adaicappa Chetty v. Caruppan Chetty
(1921) 22 N.L.R. 417 at 426; Arsecularatne v.
Perera (1927) 29 N.L.R. 342, P.C.]

If therefore the plaintiff’s claim be one in con-
tract it cannot succeed. The plaint avers dispos-
session from a land leased to the plaintiff and
damages sustained in consequence. There seems
little doubt that one of the bases if not the basis
of the claim is the violation of contractual rights
flowing from the lease. Apart from the lease re-
ferred to no other right is averred on the basis
of which the plaintiff entered on or possessed the
land.

A claim for damages on this basis, being bl}ilt
upon a contract which is null and void, is one which
clearly cannot be sustained.

The first alternative basis on which learned Coun-
sel for the plaintiff sought to rest his case was that
of delictual liability. He argued that his right to be
on the land had been violated by the defendants
and that wrongful loss had been caused to him in
consequence.

It is clear however that delictual liability in a
claim of this nature must flow from the breach
of a duty recognised bylaw. Of what particular
duty lying upon them, the defendants are in
breach, the plaint leaves us unaware, unless it be
contended that it was a duty created by the
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informal contract. However, neither such a duty
nor an associated right in the plaintiff can take
1ts origin from a contract which statute expressly
renders null and void. Moreover although in-
fringement of contractual rights by a third person
may constitute a delict, the breach of a contract by
one of the parties to it cannot constitute a delict,
Wille, Principles of South African Law 5th ed.
p. 501; Wessels, 2nd ed. s. 841. The attempt to rest

}]117 claim on a delictual footing must therefore
all.

Two further bases on which it is alleged that the
claim can be sustained now call for examination
and these are quasi-contract and promissory
estoppel.

There would appear to be little doubt that a
person who improves a land on the faith of a
document from the cwner, which document turns
out to be void in law, is entitled to be compensated
for his improvements, and that the doctrine of
unjust enrichment lies at the basis of this right.
As Garvin, J. observed in Nugapitiya v. Joseph,
(1926) 28 N.L.R. 140 at 142., in relation to a person
who had effected improvements on the strength
of a lease void for informality, a claim made in
such circumstances is one against the person with
whose knowledge and consent these improvements
were made and this gives the improver the rights
of a bona fide possessor though in point of fact
he has not the possessio civilis, [see also William
Silva v. Attadassi Thero (1962) 65 N.L.R. 181
Hassanally v. Cassim (1960) 61 N.L.R. 529].
However the only items in the plaintiff’s claim
which arise out of improvements by him to the
land would appear to be the crop of onions and
tomatoes and the preparation of the land for these
crops and the tobacco crop. The damages claimed
for the destruction of the water course and re-
moval of the water lifting machinery, for disposses-
sion and for loss of prospective profits, do not
fall within the scope of the principles of retention
or compensation. In the result then it is only a
small and indefinable portion of the defendant’s
claim that falls within the scope of these principles.
Moreover it is not the plaintiff’s position that the
defendants have been enriched by their acts
complained of, for the plaintiff’s own allegation
is that the crops have been damaged and the water
course destroyed. These facts tend to negative
rather than suggest unjust enrichment. It must
also be observed that the state of mind of a bona
fide possessor, to prove which such agreements
are called in aid, was not the state of mind of the
plaintiff, for the learned Judge himself has fonud
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that the plaintiff had been refusing to vacate the
land as is evidenced by documents D1, D3 and
DA4.

It has been suggested that it is open to us at this
stage to raise an issue on the existence of a quasi-
contractual obligation requiring the defendants
to make good to the plaintiffs what they had received
in consequence of their action, as was done by
Tambiah, J. in Peiris v. Municipal Council, Galle,

(1963) 65 N.L.R. 555. It is true that in that case an |

issue was formulated in appeal on unjust enrich-
ment and the case remitted to the original court
for trial upon this issue, but, as particularly
observed by Tambiah, J. all the averments neces-

sary to raise the issue of unjust enrichment were |

contained in the pleadings already before court.
That is not true of the present case. Nor is this a
case of the type of Jayawickrema v. Amarasuriya,
(1918) 20 N.L.R. 289 P.C., where again the circums-
tances of a deliberate promise were so clear as to
enable Their Lordships of the Privy Council to
raise an issue on the question whether there was a
contract at the stage of the hearing before them.

I do not think it necessary for the purpose of

the present appeal to go into the scope of those |

various judgments both of the Privy Council and
of this court which take the view that it is within
the competence of the court to frame issues even

outside the scope of the pleadings. Although in |

an appropriate case the court may be prepared
to go so far as to take the view that “an omission
in the plaint or answer may be supplied by raising
a relevant issue at the trial and indeed at any time

before judgment” [Niles v. Velappa (1921) 23 |

N.L.R. 241], and may even on terms allow issues
which do not “square with the pleadings as they
stand’’, [Punchimahatmaya Menike v. Ratnayake
(1940) 18 C.L.W. 18; see also Ratwatte v. Owen
(1896) 2 N.L.R. 141; Bank of Ceylon, Jaffna v.
Chelliah Pillai (1962) 64 N.L.R. 25 at 27 P.C.]
an examination of those cases would show that
adequate and suitable grounds existed in each
one of them for such an exercise of the court’s
undoubted power.

Even apart from consideration of the inade-
quacy, or rather the total lack, of pleading, the
facts of the present case, as already observed,
render quite inappropriate any interference by
this court on the lines of Peiris v. Municipal
Council, Galle, and we are not disposed to resort
to this course to give effect to what is at best a
rather nebulous claim.

Learned Counsel for the plaintiff respondent
finally argued that whatever be the formalitieg
requisite to give validity to the lease, the defen-
dants were estopped from denying that the plain-
tiff had a right to possess and cultivate the land.
He submitted that upon the basis of this estoppe]
he was entitled to claim damages from the defen-
dants for their wrongful acts. The question of
estoppel raised by learned Counsel is in effect 4
plea based on the doctrine of promissory estoppel
which in its recent development by the courts has
travelled beyond the limits of the former common
law estoppel [see in particular Lyle-Mellor v.
Lewis & Co. (Westminster) 1956 All E.R. 247
per Lord Denning at page 250]. His contention is
in substance a plea that when the defendants by
their conduct indicated to the plaintiff that they
would permit him to remain on and cultivate the
land they were making a representation in regard
to the future which was of a promissory nature
and operated by way of estoppel. The essence of
the doctrine of promissory estoppel is the prin-
ciple that when one party has by his words or

' conduct made to the other a promise or assurance
' which is intended to affect the legal relations

between them and to be acted on accordingly, then,
once the other party has taken him at his word
and acted on it, the party who gave the promise
or assurance cannot afterwards be allowed to revert
to the previous legal relations as if no such promise
or assurance had been made by him, but must
accept their legal relations subject to the quali-
fications which he himself has so introduced
[Combe v. Combe (1951) 1 All E.R. 767 at 770 per
Denning L.J.; Halsbury 3rd ed. vol. 15 p. 175.]
Whereas common law estoppel was confined to
representations of existing fact, promissory estoppel
is not so circumscribed in its scope and may be
founded upon a representation in regard to future
conduct, [Halsbury 3rd ed. vol. 15 p. 175,] and the
estoppel Mr. Arulambalam suggests is based upon
the representation that the plaintiff would be
permitted to occupy and improve the land for the
period of the lease.

There are however two principles which militate
against our acceding to Mr. Arulampalam’s
contention. In the first place estoppel of any
variety may afford a defence against the enforce-
ment of otherwise enforceable rights but it cannot
create a cause of action. In other words it may only
be used as a shield and not as a sword, [see Combe
v. Combe (1951) 1 All E.R. 767 at 772; Spencer
Bower Estoppel by Representation 2nd ¢d.
pp. 342-7]. The doctrine cannot therefore create
any new cause of action where none existe
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before, [Halsbury 3rd ed. vol. 15 p. 175]. In the
second place the doctrine of estoppel cannot be
invoked in the face of a statute for against a
statute no estoppel can prevail, [Phipson on Evi-
dence 10th ed. p. 175,] With special reference to
statutory invalidity Viscount Radcliffe has observed
in a recent decision, [Kok Hoong v. Leong Cheong
Kweng Mines Ltd. (1963) 71 C.L.W. 41 at 47,
P.C. See also In re a Bankruptcy Notice (1924)
2 Ch. 76 at 96 per Atkin, L.J.], that “there is in
most cases no estoppel against a defendant who
wishes to set up the statutory invalidity of some

contract or transaction upon which he is sued, |

despite the fact that by conduct or other means he
would otherwise be bound by estoppel.”” Where

therefore the legislature has enacted that a parti- |

cular transaction shall be invalid, estoppel cannot
be called in aid to clothe it with a validity of

which the statute denudes it, [see Halsbury 3rd |

ed. vol. 15, p. 176; Beesly v. Hallwood Estates
Ltd. (1960) 2 All E.R. 314 at 324.] Where the denial
of legal validity proceeds, as in the case of the
Prevention of Frauds Ordinance, from general
social policy, it has been considered that it is not
open to the Court “to give its sanction to departures
from any law that reflects such a policy, even though
the party concerned has himself behaved in such
a way as would otherwise tie his hands” [per
Viscount Radcliffe in Kok Hoong v. Leong Cheong
Kweng Mines Ltd., supra at 48. See also In re
Stapleford Colliery Co. (1880) 14 Ch. D. 432 at
441, per Bacon V-C.] The doctrine of estoppel
affords no basis therefore on which the plaintiff
respondent can build a legal claim.

Whether therefore one looks at this plaint in
the light of the principles of contract or of delict,
of quasi-contract or of promissory estoppel,

it becomes clear that the plaintiff’s claim cannot be
sustained in law and that there is no legal basis
on which he can be awarded damages.

As observed earlier we come to this conclusion
with reluctance having regard to the conduct of
the defendants as found by the learned Judge.
In the result therefore we allow the appeal but
award no costs to the appellant, either here or in
the court below.

T. S. Fernando, J.

I agree with the order proposed by my brother
that this appeal be allowed. He has set out very
fully in his judgment his reasons why the plaintiff’s
action must fail. There was evidence at the trial
that the agreement in breach of which the plain-
tiff alleged he had been dispossessed was only an
oral lease and, therefore, in view of section 2 of the
Prevention of Frauds Ordinance, was of no force
or avail in law. The plaintiff, therefore, had no
legal right to possession of the land in question
and, for the same reason the dispossession found
by the trial judge was not tortious. Nor was there
here a sustainable claim based on unjust enrich-
ment,

I would accordingly allow the appeal and direct
the dismissal of the plaintiff’s action. In view of
the facts found by the trial judge and of the cir-
cumstances that this appeal is being allowed on a
ground not raised in the trial court or in the petition
of appeal, I would exercise the discretion this
Court has in the matter of costs and deprive the
successful defendants of their costs both here and
below.

Appeal allowed.

Present: T. S. Fernando, A.C.J. and Alles, J.

G. B. DE SILVA v. E. L. SENANAYAKE & TWO OTHERS*

S. C. Application No. 185 of 1967

Application for a mandate in the nature of a
Writ of Mandamus on the Mayor of Kandy and others.

Argued on: October 28 and 29, 1967
Decided on: November, 10, 1967

Municipal Councils Ordinance — Right of a member to bring forward for discussion relevant matters
— Power or discretion of Mayor to rule out of order any matter — Writ of Mandantus — Does it lie in
regard to local authorities — Availability of an alternative remedy — Municipal Councils Or:atxnance, sec-
tions 17, 18(2), 19, 20 and 40(1)(r) — By-laws 2(B), 12(1) and 12(2) of the Kandy Municipal Council.

* For Sinhala translation, see Sinhala section, Vol. 16, part 5, p. 11
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Section 40(1)(r) of the Municipal Councils Ordinance conferred upon a Municipal Copncil, for th'e purpose of the
discharge of its duties thereunder, the power to bring forward general questlons'connected with _thc Municipal Fund. The
applicant, who was a member of the Municipal Council of Kandy, gave due notice of the following motion;

“In view of the precarious position of its finances, this Council resolves tf_lat no money should be expended out of
the Municipal Fund for holding civic receptions, civic lunches, tea parties and dinners except out of the money
allocated for such expenditure in the budget of 1967.”

The 1st Respondent, who was the Mayor of the Municipal Council of Kandy, ruled the above motion out of order
and it was consequently not included in the agenda of the first general meeting held after notice of the motion had heeﬁ
given.

On the ground that his motion was not one which the 1st Respondent had power to rule out of order, the applicant
applied to the Supreme Court for a mandate in the nature of a Writ of Mandamus to compel the _1 st respondent to include
the motion in the agenda of the first general meeting of the Council to be held following the determination of his application.

It was urged on behalf of the Ist respondent that:
(@) by virtue of the following by-law, he had an absolute discretion to rule any motion out of order —

“12(1) — All questions or motions of which notice has been received by the Commissioner not less than
three days before a meeting (exclusive of Sundays and public holidays) shall, unless the Mayor
rules the questions or motions out of order, be included in the agenda.”

(b) the Municipal Council was master of its own house, and the Supreme Court will not seek to review the correct-
ness of what is essentially a domestic question;

(¢) section 20 of the Municipal Councils Ordinance enabled the applicant to bring up his motion by obtaining
the permission of the Council, and therefore provided an alternative remedy available to him but which had
not been invoked.

Held: (1) That the motion in question was one raising a general question of financial policy and, therefore fell
within the meaning of section 40(1)(x).

(2) That a by-law cannot be construed so as to frustrate the exercise of a power conferred by the statute
itself, and that, consequently, By-law 12(2) did not vest in the 1st respondent an absolute power
or discretion to rule out of order a motion which was otherwise lawful.

(3) That the Ist respondent had no discretion to rule out of order a motion of which a member had a
statutory right to give notice.

(4) That by making the ruling complained of, the 1st respondent had failed or refused to perform his
statutory duty, a duty he owed to the application on behalf of the ratepayers of Kandy, and Mandamus
was the appropriate remedy. The jurisdiction to compel by Mandamus the performance by local
quthorities of statutory duties had been exercised by the Supreme Court for a long period of time.

(5) That section 20 did not provide an alternative remedy.

(Observations to the contrary in Goonesinghe v. The Mayor of Colombo (1944) 46 N.L.R. 85 and
Cooray V. Grero (1950) 56 N.L.R. 87 not followed.)

Cases considered:  Wijesuriya v. Moonesinghe (1959) 64 N.L.R. 180
Mohamed v. Gopallawa (1956) 58 N.L.R. 418
Seenivasagam V. Kirupamoorthy (1954) 56 N.L.R. 450
Samaraweera V. Balasuriya (1955) 58 N.L.R 118

Per T. S. Fernando, J. ““No reason is advanced here as a justification for ruling the motion our of order savé the
plea of absolute power or discretion. A court must surely be slow to recognise the existence of such a power 1 an officer
elected to head local body exercising powers affecting the public and functioning apparently within a democratic
framework.’

“It is well to remember that the democratic tradition is better ensured by not denying to the minority the Oppﬂrtunits}
of ventilating grievances which the majority may regard as but fancied. Argument is stilla potent medium capable 0
converting honest sceptics.”
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Felix R. Dias Bandaranaike, with Nihal Jayawickrama, for the applicant.

H. W.Jayewardene, Q.C. with N. R. M. Daluwatte and N. S. A. Goonetilleke, for the respondents.

T. S. Fernando, J.

The applicant, a member of the Municipal
Council of Kandy elected to represent Ward
No. 11 thereof, seeks a mandate in the nature of
a writ of mandamus from this Court to compel
the inclusion in the agenda of the first statutory
monthly general meeting of the Council to be
held following the determination of this appli-
cation of a motion notice of which had been
duly given by him, but which he complains
was unlawfully excluded from the agenda of the
general meeting held in April 1967.

The respondents to this application (filed
within a fortnight of the alleged unlawful exclu-
sion) are: (1) The Mayor, (2) The Municipal
Commissioner and (3) The Secretary of the said
Municipal Council.

The duty of including a motion in the agenda falls
in terms of the Council’s by-laws on the Municipal
Commissioner, but the mandate is sought pri-
marily on the Mayor for reasons which become
apparent on an examination of the relevant facts
and of the by-laws governing the question in
issue. No relief is sought as against the Commis-
sioner and the Secretary who, it has been stated,
have been made parties so that they may have
notice of the application for this mandate. A
previous decision of this Court, Cooray v. Grero,
(1950) 56 N.L.R. 87 at 90, has ruled that in similar
circumstances the remedy should be sought against
the Mayor and not on an executive officer of the
Council who is bound to carry out the Mayor’s
orders.

Section 17 of the Municipal Councils Ordinance
(Cap. 252) enacts that there shall be twelve general
meetings of each Municipal Council in every year
for the transaction of business. One such meeting
of the Kandy Municipal Council was due to be
held on April 30, 1967. By-law 12(1) of the Council’s
By-Laws-proclaimed in Gazette No. 8, 987 of
August 14, 1942 — requires notice of motion
to be given in writing, signed by the plqmber
giving the notice and adressed to the Commissioner.
Notice as required by this by-law was duly given

by the applicant on April 16, 1967, and the text
of his motion is as set out hereunder:—

“ In view of the precarious position of its finances, this
Council resolves that no money should be expended out
of the Municipal Fund for holding civic receptions, civic
lunches, tea parties and dinners except out of the money
allocated for such expenditure in the budget of 1967.”

It would appear from the affidavits that in the
1967 budget of this Council a sum of Rs. 5,000/-
had been allocated for “‘civic receptions”, and a
further sum of Rs. 5,000/- as ‘“‘entertainment
allowance” of the Mayor and to meet the cost of
receptions and refreshments at meetings. Before
these sums were exhausted, the Council had at
the general meecting held on March 27, 1967
passed a supplementary estimate sanctioning
certain expenditure aggregating some Rs. 6,050/,
apparently already incurred on account of civic
receptions, entertainment and attendance of the
Mayor at a Conference abroad.

The motion set out above of which notice,
as already stated, had been duly given was not
included in the agenda for the meeting of April
30, 1967 for the reason that before the agenda
was prepared the Mayor had ruled the motion
out of“order. It is claimed on his behalf that he
had an absolute power of ruling any motion out
of order. This claim necessitates an examination
of the source of the alleged power, which is said
to be by-law 12(2), reproduced below:—

12(2)—All questions or motions of which notice has
been received by the Commissioner not less
than three days before a meeting (exclusive of
Sundays and public holidays) shall, unless the
Mayor rules the questions or motions out of
order, be included in the agenda.”

The applicant contends that his motion was not
one which the Mayor had power to rule out
of order. T agree with the observation of Swan
J. in Cooray V. Grero (supra) that, if the motion
is one which a councillor had a statutory right to
move, there is a duty cast on the Mayor to place
such a motion on the agenda unless it is out of
order for the reason stated in that case which
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need not concern us here on this application.l

Some attempt was made by Sinnetamby J. in
the later case of Wijesuriya v. Moonesinghe
(1959) 64 N.L.R. 180 at 183 to illustrate what
kind of motion may be out of order. Illustrations
can, of course, never be exhaustive as the circums-
tances in which the question can arise may be
legion. He did, however, point out that even a
motion which a councillor ordinarily has a right
to move may be out of order for want of the
requisite notice or on account of its being couched
in improper language or being unintelligible,
unlawful or illegal. No reason is advanced here as
a justification for ruling the motion out of order
save the plea of absolute power or discretion. A
court must surely be slow to recognise the exis-
tence of such a power in an officer elected to
head a local body exercising powers affecting the
public and functioning apparently within a democ-
tratic framework.

The applicant points to section 40(1)(r) of the
Municipal Councils Ordinance which confers
upon the Council for the purpose of the discharge
of its duties thereunder the power to bring forward
general questions connected with the Municipal
Fund. The exercise of this power of the Council
can normally be invoked only by some one oOr
more of the councillors bringing forward the
question for discussion in the Council. The motion
we are concerned with in this case is one raising
a general question of financial policy, and ordinarily
no question can be more germane to a prudent
administration of the revenue of the Council which
the councillors are under an implied duty to
foster. There is some suggestion in the Mayor’s
affidavit that the motion has been induced by
malice and with a desire to ventilate private
grievances, but one fails to see any reason for
these suggestions in the text of the motion which
on its face appears to be entirely proper. We
entrtain no doubt that any chairman of a meeting
has inherent power to prevent a speaker making
use of an occasion which has lawfully presented
itself to him to make some improper or illegal
use of it to give vent to his malice. There was,
however, no justification for a premature fear which
could not fairly have arisen from the text of the
motion without more. If, as I hold, the applicant
had the right to give notice of this motion, then
I agree with the contention on behalf of the appli-
cant that the by-law cannot be construed so as to
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frustrate the exercise of the power conferred by
the statute itself. Correctly interpreted, by-law
12(2) does not, in my opinion, vest in the Mayor
an absolute power or discretion to rule out motions,
In the instances in which the discretion is available
and has been exercised, even where it may have
been exercised erroneously, this Court will not
ordinarily grant the remedy of mandamus. Subject
however, to the exceptional cases of which some
indication has been given in the judgment of
Sinnetamby J. referred to above, I am of opinion
that the Mayor has no discretion to rule out
of order motions of which a member has a statutory
right to give notice. The motion we are concerned
with here was one such, and there was neither
power nor ordinarily a discretion to rule it out
of order. By making the ruling complained of in
this case the Mayor has failed or refused to per-
form his statutory duty, a duty he owed to the
applicant on behalf of the ratepayers of Kandy,
and mandamus is the appropriate remedy. It
is pertinent to point out that Basnayake C.J.
in Mohamed v. Gopallawa, (1956) 58 N.L.R.
418 at 424, in ordering by way of mandamus that
a certain special meeting of a Municipal Council
which had been declared closed by its chairman
be continued, stated as follows:— ““In view of the
chairman’s wrong decision on the point of order
that was raised he failed to discharge his duty
to give the meeting an opportunity of deciding
whether or not the resolution should be confirmed.
The chairman by an erroneous decision on the
point of order could not disable himself from
performing the duty enjoined by law of transact-
ing the business of the meeting at which he pre-
sided.”

As a reason against the issue of a writ of manda-
mus in this case, learned counsel for the respondents
advanced the argument that the local authority
is master of its own house and that this Court
will not seek to review the correctness of what
is essentially a domestic question. He cited certain
University cases, but it is sufficient to point out
that the bodies there concerned with were not
public bodies in the sense local authorities are
and that the jurisdiction to compel by mandamus
the performance by local authorities of statutory
duties has been exercised in this Country by this
Court for long years.

Another ground advanced for a refusal of the
remedy sought is that an alternative remedy was
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available. The contention is that if the applicant
was aggrieved by his motion being ruled out of
order in limine he could have brought it before
the meeting by obtaining the permission of the
Council as indicated in section 20 of the Ordinance.
Counsel for the applicant referred to the proceed-
ings as indicating that the Mayor who presided
at the meeting of the Council held on April
30, 1967 had refused to allow the applicant an
opportunity to obtain the permission of the mem-
bers present at the meeting to move his motion
which had been ruled out of order. We did not
find it possible to agree with learned counsel
that the minutes of the proceedings disclosed that
such permission had been sought. We must
therefore decide this application on the basis
that there was no attempt made to invoke the
provisions of section 20 of the Ordinance. It may
be mentioned that De Kretser J. in Goonesinghe v.
The Mayor of Colombo (1944) 46 N.L.R. 85
and Swan J. in Cooray v. Grero (supra) have both
stated that the procedure indicated in sections
similar to section 20 provides an alternative
remedy. Sansoni J. in Seenivasagam v. Kirupa-
nioorthy (1954) 56 N.L.R. 450 at 454 and again
in Sameraweera v. Balasuriya, (1955) 58 N.L.R.
118 at 120, however, did not think that this was
a remedy at all because it was conditional on the
party aggrieved obtaining the permission of the
Council. Sinnetamby J., who considered all the
previous views in Wijesuriya v. Moonesinghe
(supra) preferred to adopt the view taken by
Sansoni J. As he put it, “in respect of a resolution
which is not out of order a member has a right,
even if the majority of the other members of the
council are against it, to have it discussed at a
meeting of the Council, but under rule 2(b) he
cannot even move it unless the majority permit
him to do so’’. The true construction of the rele-
vant provisions of the Ordinance appears to be
that while section 19 which requires the Mayor
to cause notice of the business to be transacted
at every general or special meeting or adjourned
meeting (other than a special meeting convened
by the Commissioner under section 18(2)) to be
served on each councillor recognises the right of
the individual councillor to have his motions
discussed, section 20 recognises the right of the
Council (which in practice is the majority of the
councillors) to discuss business even though not
specified in the agenda. I agree with the contention
of learned counsel for the applicant that where

a councillor has a statutory right to bring forward
a question for discussion, he has a duty to give
valid notice of it in the form of a motion, and
that once that notice has been so given the Mayor
is under a duty to have it inscribed on the agenda.
When a motion has been thus inscribed on the
agenda, the Council has no right to stop a dis-
cussion. It is therefore apparent that section 20
does not provide an alternative remedy. In these
circumstances it is unnecessary to consider whether,
even if there was an alternative remedy, such
remedy was ‘“‘equally convenient, beneficial or
effectual”. Nor should one fail to take note of
current practice in two party assemblies where the
chances of obtaining the permission of the majority
to bring up for discussion a motion already ruled
out by the Mayor before notice of meeting had
been served cannot ordinarily survive beyond the
realms of theoretical possibility.

I would for the reasons outlined above grant
the remedy prayed for by the applicant. As Swan
J. said in Cooray v. Grero (supra), a writ of
mandamus, if available, could be issued although
the date of the meeting has already passed. We
were informed that a monthly meeting of this
Council is due to be held towards the end of this
month, and as the budget year has not yet ended,
the motion could still serve some purpose. It is
well to remember that the democratic tradition
is better ensured by not denying to the minority
the opportunity of ventilating grievances which
the majority may regard as but fancied. Argu-
ment is still a potent medium capable of converting
honest sceptics.

Let, therefore, a mandate in the nature of a
writ of mandamus issue forthwith directing the
Ist respondent to include the motion in question
on the agenda of the first statutory general meeting
of the Municipal Council of Kandy to be held
following the date of this judgment. The I1st
respondent must pay to the applicant his costs
of this application.

Alles, J.
I agree.
Application allowed.
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Present: H. N. G. Fernando, C.J.
ILLEPERUMA SONS LIMITED v. GOVERNMENT AGENT, GALLE

S.C. Applications Nos. 394 & 395/67 — M.C. Galle Nos. 50170/B & 50174/B

Argued on: May, 5, 1968
Decided on: May 17, 1968

Heavy Oil Motor Vehicles Taxation Ordinance, sections 2(1) and 4(1) — Amendment of section
2 by Finance Act No. 2 of 1963 by inserting sub-section T — Power given to Minister to vary rates of taxation
by order published in Gazette __Temporary validity of such Order till approval by House of Representatives
within a month or as specified in sub-section T—Consequences of long delay in bringing before House for
approval.

Revenue Protection Ordinance (Cap. 230).

The Magistrate of Galle made orders in terms of section 4(1) of the Heavy Oil Motor Vehicles Taxation Ordinance
for the recovery, as fines from the Petitioner two amounts specified in two Certificates issued by the Government Agent
under the same section on 12/8/67 and 14/8/67 in respect of two motor vehicles for certain periods commencing from 1/6/64

and 1/5/63 respectively.

Section 2(1) of the Ordinance provides that such tax shall be paid in accordance with rates prescribed in the First
Schedule to the Ordinance.

Finance Act No. 2 of 1963 amended this section by inserting a new sub-section 7
(a) enabling a Minister to vary the rates in the First Schedule from time to time by Order published in the Gazette.

(b) requiring inter alia the House of Represent_atives to pass a motion within one month from the date of publication
of such Orderdm the Gazette or if no meeting is held within that period, at the first meeting of the House held after the expiry
of that period. :

The order varying the rates of tax under the new sub-section 7 was published in the Gazette in 29/4/64 and the motion
for approval of the House was made on 20/8/64.

On an application to the Supreme Court for the revision of the said orders by the Magistrate, it was argued for
the petitioner that because the motion for approval was not passed in the House within the time specified in (b) above,
the order was fully inoperative or alternatively that it became operative only on the date of the approval of the House.

Held: (1) Thatitisa fundamental principle of British Constitutional law that the subject cannot be taxed except
directly by Statute enacted by Parliament or alternatively by Resolution of the House of Commons
passed by virtue of enabling power in a statute.

(2) That the new sub-section 7 aforesaid provides for this alternative method which is prescribed in the
Revenue Protection Ordinance (Cap. 250).

(3) That a sine qua non for such temporary validity of a taxation Order is that the Minister responsible
must perform the obligation which he owes to Parliament to bring the Order before the House of
Representatives for approval.

(4) That paragraph (c) of sub-section 7, which provides that even if the House refuses to approve such a
taxation Order and it thereby become revoked, the levy of taxes prior to the time of such revoca-
tion will be valid, is of no avail, where as in this case it is brought before Parliament long after the
prescribed time.

(5) That, therefore, the failure to comply with the provisions of paragraph (b) of sub-section 7 had the
consequence that the aforesaid Order published in the Gazette of 27/4/63 had no validity as such.

(6) That the new Schedule of rates became valid and operative only as from the date of the passing of the

motion of approval, i.e. as from 20/8/64.

(7) That the Government Agent might yet be entitled to recover by means of the issue of ﬁ'et;h
Certificates tax for the period ending 20/8/64 at the rates specified in the original schedule and for the
periods subsequent to 20/8/64 at the new rates.

Not followed: H. R. Podiappuhamy vs. V.J. H. Gunasekera, G. A., Kegalle S.C. 635/67 M.C. Kegalle 59559, S.C. Minutes
of 11th November 1967.
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C. Ranganathan, Q.C., with M. T, M. Sivardeeen, for the petitioner,

N. Tittawella, Crown Counsel, for the respondent.’

H. N. G. Fernando, C.J.

A Certificate under Section 4(1) of the Heavy
Oil Motor Vehicles Taxation Ordinance (Cap.
249) was issued by the Government Agent, Galle,
on 12th August 1967 certifying that tax amounting
to Rs. 6,192/- was due under the Ordinance, in
respect of a motor vehicle (No. 22 Sri 1961)
owned by the present petitioner, for certain periods
commencing from 1st June 1964 and ending on
31st December 1965. Another certificate so issued
and dated 14th August 1967 was in respect of
another vehicle (22 Sri 8511) for certain periods
between 1st May 1963 and 31st December 1965.
In each of these cases the learned Magistrate of
Galle made order in terms of section 4(1) of the
Ordinance for the recovery of the specified amounts
in the same manner as a fine imposed by the Court.

In these two applications the petitioner has
challenged the validity of the Certificates on grounds
to which I will immediately refer.

Section 2(1) of the Ordinance provides that the
tax in respect of Heavy Oil Motor Vehicles shall
be paid in accordance with the rates prescribed
in the First Schedule to the Ordinance. The Finance
Act No. 2 of 1963 amended section 2 of the Ordi-
nance by inserting therein a new Sub-section (7)
which reads as follows:—

“(7) (a) The rates prescribed in the First Schedule
to this Ordinance may, from time to time, be varied
téy the Minister of Finance by Order published in the

azette.

(b) Every Order made under paragraph (a) of this
sub-section shall come into force on the date of its
publication in the Gazette or on such later date as
may be specified in the Order, and shall be brought
before the House of Representatives within a period
of one month from the date of the publication of such
Order in the Gazette, or if no meeting of the House of
Representatives is held within such period, at the first
meeting of that House held after the expiry of such
period, by a motion that such Order shall be approved.
There shall be set out in a schedule to any such motion
the text for the Order to which the motion refers.

(c) Any Order made under paragraph (a) of this
sub-section which the House of jRepresentatives refuses
to approve shall, with effect from the date of such refusal,
be deemed to be revoked but without prejudice to the
validity of anything done thereunder. Notification of
the date on which any such order is deemed to be revoked
shall be published in the Gazette,”

In pursuance of the provisions of the new sub-
section (b) an Order was made by the Minister
of Finance setting out a new Schedule of the rates
of tax in variation of the rates previously contained
in the Schedule to the Ordinance, and this Order
was published in Gazette No. 13620 of 29th
April 1963. Accordingly the tax due in respect of
the two vehicles involved in these applications has
been calculated at the rates specified in that Order.
But the contention raised on behalf of the peti-
tioner has been that the Order is invalid and of no
effect on the ground of non-compliance with the
provisions of paragraph (b) of the new Sub-section
(7). This paragraph (b) requires that the Order be
brought before the House of Representatives
“within a period of one month from the date
of jche publication of such Order in the Gazette,
or if no meeting of the House is held within such
period, at the first meeting of that House held
after the expiry of such period, by a motion that
such Order shall be approved.”

In the case of the present Order therefore a
motion for approval should have been moved in
the House before 29th May 1963 if a meeting took
place before that date or else at the first meeting
which took place thereafter. Owing however
to what must obviously have been gross official
negligence, the motion for approval was not moved
in the House until 30th August 1964. Counsel for
the petitioner has argued that because a motion
for approval was not passed in the House within
the time specified in paragraph (b) the Order was
fully inoperative, or at the least that the Order
became operative only on the date of the approval
of the House and not earlier.

Crown Counsel, however, has referred to a
judgment of Alles, J. in S.C. 635/67 M.C. Kegalla
Case No. 59559 delivered on 11th November 1967,
holding that the provisions of the new paragraph
(b) of the new sub-section are not mandatory,
and that by virtue of the motion passed in the
House on 20th August 1964, the Order remains
valid as from the date of its first publication in the
Gazette.

I regret that I am unable to agree with that
judgment. It is a fundamental principle of British
Constitutional Law that the subject cannot be
taxed except directly by Statute enacted by Parlia-
ment, or alternatively by Resolution of the House
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of Commons passed by virtue of enabling power in
a Statute. The new subsection (7) of Section 2
of Cap. 249 provides for this alternative method
which is prescribed in the Revenue Protection

Ordinance (Cap. 250) and is often utilised in the |

case of the imposition or variation by customs
duties.

Provision of the nature contained in the new
subsection (7), which gives statutory force to a
taxation Order prior to its ‘being approved by the
House of Representatives, is considered to be
expedient only because it is sometimes necessary
to prevent speculative dealings and other similar
transactions which might take place in the interval
between the time when notice of a motion or
resolution is given in Parliament and the time when
the motion or resolution is actually passed. But a
sine qua non for such temporary validity of a
Taxation Order is that the Minister responsible
must perform the obligation which he owes to
Parliament to bring the Order before the House of
Representatives for approval.

Paragraph (c) of the new subsection no doubt
provides that even if the House refuses to approve
a Taxation Order and the Order thereby becomes
revoked, the levy of the taxes prior to the time of
such revocation will be valid. But this validity
flows in my opinion from the fact that the law
is observed and that Parliament is duly invited
to consider whether or not to approve the Order.
But in a case where the order is not brought before
Parliament at all, or where as in this case the order
is brought before Parliament long after the pres-
cribed time, paragraph (c) is of no avail. The
simple reason I have for this conclusion is that
paragraph (c) does not contemplate either any
omission or any delay in moving the requisite
motion for approval.

I hold for these reasons that the failure to
comply with the provisions of paragraph (b)
of the new subsection (7) had the consequence
that the Order as published in the Gazette of
19th April 1963 had no validity as such.

|
|

Different considerations however arise by reason
of the fact that the House of Representatives did
approve the new rates of tax by the motion passed
on 20th August 1964. The method of taxation
provided for in the new subsection is —

(1) that an Order is made by the Minister
fixing rates of tax, and
(2) that the House of Representatives passess
a motion approving the rates of tax.

The Minister’s Order is temporary and provisional.
But the motion in the House is intended both to
validate the Minister’s Order and to approve the
new rates of tax permanently. The House of

| Representatives having thus approved the new

rates of tax permanently by the motion passed
on 20th August 1964, the constitutional require-
ment that taxation must be approved in the House
has been satisfied. In these circumstances the Court
must be slow to hold that the proceedings in the
House were a nullity. Accordingly I hold that the
new Schedule of rates became valid and operative
as from the date of the passing of the motion of
approval i.e. as from 20th August 1964.

The orders made by the Magistrates in these
two cases for the recovery of these certified amounts
as fines and for the issue of distress warrants for
the recovery are set aside.

I must note however that the Government
Agent may yet be entitled to recover, by means of
the issue of fresh Certificates, tax for the period
ending on 20th August 1964 at the rates specified
in the original Schedule to Cap. 249, and to
recover tax for the periods subsequent to .20“1
August 1964 at the new rates. But even if he S0
entitled, such recoveries cannot be made by virtue
of the certificates issued on 12th and 14th August
1967, because in these Certificates tax for at leftst
part of the entire period was levied at rates which
were not valid prior to 20th August 1964.

Set aside.
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Present: 'T. S. Fernando, J. and Samerawickrame, J.

THE MUNICIPAL COUNCIL OF COLOMBO v. GNEI QUARAISH JUNKEER & OTHERS

S.C. No. 233 (Final) of 1965 — D.C. Colombo No. 58345/M

Argued on: March 30, 1968
Decided on: May 8, 1968

o Civil f_’mt'edure que,sl‘ecrfon 192—Interest on money decreed— Does the section permit a Court to
give interest in respect of claims for unliquidated damages

Held: (1) That section 192 of the Civil Procedure Code does not limit the power of the Court to award interest

to cases seeking decrees in respect of liquidated debts, Thel tru
: ; 2o A - anguage used must be cons
- including a claim in unliquidated damages. - o ed as

(2) That the court has a discretion to give or refuse interest.

Cases referred to:

Crewdson v. Ganesh Das, (1923) A.LR. (Cal) 739; 60 1.C. 288

Ratanlal v. Brijmohan, (1931) A.LLR. (Bom) 386

Union Government v. Jackson, 1956 (2) S.A.L.R. 412

Ramalingam v. Gokuldas Madavji & Co., (1926) A.L.R. (Mad) 1021
Anandram Mangturam v. Bholaram Tanumal, (1926) A.L.R. (Bom) 1

H. V. Perera, Q.C., with H. Wanigatunge, for the defendant-appellant.

C. Ranganathan, Q.C., with K. Thevarajah and T. Wickremasinghe, for the plaintiffs-respondents.

T. S. Fernando, J.

The plaintiffs who are the widow and minor

children of one Junkeer who had been employed |

by the appellant, the Municipal Council of
Colombo, in the capacity of a motorman/fireman
in the Fire Brigade maintained by it have been
successful in the District Court in the suit they
instituted therein against the Council to obtain
a decree for damages in a sum of Rs. 55,000/-.
Junkeer died on 5th November 1962 as a result
of a fall when he was engaged on duty with the
Fire Brigade, the fall itself resulting directly
from the snapping of a cable forming part of what

has been described as the Davy Fire Escape. The !

plaintiffs attributed the snapping of the cable to
the negligence of the Council in permitting the
rusting of the cable ends, a rusting which was
visible over the canvas and had indeed been
brought to the notice of the proper officer of the
Council. The learned District Judge found that
the Council had been negligent and we were,
properly, not even invited to interfere with that

finding. The finding was based on ample evidence
and the only surprise we feel is that the Council
should have thought it proper or worthwhile to
contest the issue of fact in the District Court.
Learned Counsel for the appellant intimated to us
that he saw no purpose in addressing arguments
in the court of appeal on the issue of negligence.

The District Court decree has awarded to the
plaintiffs, in addition to the aforesaid sum of
Rs. 55,000/, interest thereon at the rate of five
per centum per annum from the date of action
till the date of decree, and thereafter on the aggre-

' gate sum at the same rate till payment in full.

Learned Counsel for the appellant Council has
contended that the only provision of law that
enables a Court to award interest to a plaintiff,
viz. section 192 of the Civil Procedure Code,
cannot be availed of in the instant case where the
plaintiffs are claiming unliquidated damages.
He contrasted the language of section 192, —
¢“when the action is for a sum of money due to
the plaintiff>’ — with the corresponding expression

——
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in section 34 of the Indian Civil Procedure Code —
“where and in so far as a decree is for the payment
of money”’, and suggested that the Indian provision
which covers a wider range of money decrees than
mere decrees for money due have received in
India an interpretation that excludes from its
scope suits for unliquidated damages. He referred
to two decisions of Indian High Courts in support
of his argument. In Crewdson v. Ganesh Das,
(1920) A.LLR. (Cal.) at 739, two judges of the
Calcutta High Court, in the course of interpreting
section 34 said:— “We are of opinion that in-
terest during the pendency of the litigation should
not have been decreed. The sum recoverable by
the plaintiff is not a debt but unliquidated damages,
......... and interest does not run upon unliqui-
dated damages.” A similar view was taken in
the Bombay High Court in Ratanlal v. Brijmohan,
(1931) A.LLR. (Bom.) 386, where Beaumont
C.J. expressed himself in regard to a question
that arose upon the same section as follows:—
“This being a pure case of damages, I do not
think we can give interest before judgment”.
Mirza, J. in the same case said, ““As regards the
question of interest, the plaintiff’s claim is for
damages, and the decree made is in respect of
damages. No interest can be allowed on damages.”
Support for the view taken in the two cases above
referred to was sought by learned counsel before
us by citing the law that obtains on this question
in South Africa. In Union Governntent v. Jackson
(1956) 2 S.A.L.R. at 412, Fagan, J.A. stated that
“the ordinary rule of our law is that liability for
interest does not automatically attach to an un-
liquidated debt — an obligation which has not
yet been reduced to a definite sum of money.”

The view taken of the limitations of section 34
by the two High Courts referred to above was
not shared by the Madras High Court. In Rana-
lingam v. Gokuldas Madavji and Co. (1926)
A.LR. (Mad.) at 1021, Spencer, J. declined to
adopt the decision in the Calcutta case of Crewd-
son v. Ganesh Das (supra) and stated “I see no
reason why a successful party should be made to
suffer because his claim is not decided soon after
the filing of his plaint. When he files his plaint

|

he puts the matter in the hands of the Court for
decision. If it be held that the plaintiff cannot get
interest from the date of his filing his plaint, it ig
equivalent to saying that the plaintiff must be
deprived of the fruits of his success to the extent
of losing interest from day to day during the
pendency of his suit on the sum that he was en-
titled to at the date of his going to Court. The
date of instituting the suit is the date upon which

| the rights of parties are ordinarily determined,

and when the decree fixes the amount of damages
due, I think they may be taken as fixed as on the
date of the suit, and interest allowed on that sum”,
Venkatasubba Rao J. in the same case, agreeing,
stated :— ““No distinction is made in the section
between an ascertained sum of money and un-

' liquidate damages. As a question of construction,

I find it difficult to accept the suggestion that the
word “money’’ in the section should be understood
in the limited sense of an ascertained sum. The
expression “decree for the payment of money” is
very general and to give it due effect it must be
construed as including a claim to unliquidated
damages. The Court is not bound to give interest;
for, it must be noted, that the section gives a
discretion to give or refuse interest; and whatever
the nature of the claim is, whether it is a claim
to a fixed sum of money or to unliquidated damages
the Court is bound in every case to exercise a
sound discretion. The mere fact that the decree
is for payment of damages cannot by itself be a
bar to the plaintiff being awarded interest”.
He also went on to say that the plaintiff’s right
must not be made to depend upon the mere
accident of a speedy disposal or otherwise of a
case. “In a court where there is a_congestion of
work, a plaintiff may obtain a decree only after
the lapse of six years, in another court in six
months. Why should the plaintiff’s right to get
interest be made to depend upon circumstances
over which he has no control?”

The earlier view of the scope of section 34 that
was taken by the Bombay High Court in Ratanlal v.
Brijmohan (supra) was not approved in the later
case in the same High Court of Anandram Mang:
turam v. Bholaram Tanumal (1946) A.LR. (Bom.)
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1, where Chagla, J. (with Stone C.J. agreeing)
referred to a yet earlier decision (1925) 12 A.LR.
Bom. 547) and concluded that ““the matter is
clear beyond any doubt because under section 34
of the Civil Procedure Code it is entirely a matter
for the Court’s discretion whether to award
interest from the date of the filing of the suit
where the decree is for the payment of money.”
Notwithstanding the difference in the language
employed in section 192 of our Code as compared
with section 34 of the Indian Code, we do not
consider that our section limits the power of the
court to award interest to cases seeking decrees
in respect of liquidated debts. We were not re-
ferred to any other relevant cases of our Court
where section 192 has been construed; we were
informed that there is none. In the case we are
concerned with here, Junkeer died in November
1962, the suit was instituted in January 1963
and the decree of the court was granted in March
1965. As we have already observed, the case should
not have been contested on the facts. In those
circumstances where the dependants of Junkeer
should have received the money about January
1963 and where the non-receipt at that time was
attributable to the decision of the appellant to
contest the issue of negligence, it is not possible to
maintain any contention that the discretion of the
court in respect of the awarding of interest has
not been properly exercised. We are unable to
uphold learned counsel’s argument against the
awarding of interest from date of action to date of
decree.

Two other points were advanced on behalf of
the appellant. One related to a widow’s and orphans
pension to which it is said the plaintiffs are entitled.
This question was not adequately considered in
the court of trial. No issue was raised in respect
of it. The evidence on record does not enable us
to ascertain in what circumstances the plaintiffs
became entitled to any such pension. It is not
unknown that employees under Government and
Local Authorities themselves contribute towards
widows and orphans pension fund Schemes. In
the absence of relevant evidence we cannot now
hold that any sum the plaintiffs may receive under
such a Scheme should be deducted in computing
the damages payable by the Council. The other
point centred round a gratuity paid in two ins-
talments of Rs. 670/- each. We think that the
amount of this gratuity, viz. Rs. 1,340/- calls to
be deducted from the sum awarded as damages.
We would direct that the decree be varied accor.
dingly.

Subject to the variation in the decree which
would have the effect of reducing the damages to
Rs. 53,660/-, we would dismiss this appeal with
costs payable to the respondents.

Samerawickrame, J.

I agree.

Appeal dismissed.

Present: Abeyesundere, J. and Samerawickrame, J.

Application for conferment of Sole Testamentary Jurisdiction on the District
Court of Colombo in respect of the Estate of Katchi Ibrahim Sanmsudeen, deceased

IN RE THE ESTATE OF KATCHI IBRAHIM SAMSUDEEN

S.C. 208/67

Argued and decided on: 28th September, 1967

Stamp Ordinance, Parts 1I and I11 in Schedule A — Applz'ca{ion for confe:_'ment of sole testamentary
Jurisdiction on District Court — Stamp duty leviable on documents filed by Petitioner — How computed —

Estate Duty Ordinance, section 21(1). '
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District Court, the stamp

y jurisdiction on a
reference to the probable

market value at the time of the death of the deceased of all the property of the estate of the deceased
without any deduction in respect of any liabilities of the estate.

S. Sharvananda, with M. T. M. Sivardeen, for the petitioner.

M. Kanagasunderam, Crown Counsel,

Abeyesundere, J.

The question that arises for consideration in
this case is the mode of computing the stamp
duty leviable on the documents filed by the appli-
cant in the Supreme Court in connection with
application No. 208/67. That application is for
the conferment of sole testamentary jurisdiction
on the District Court of Colombo in respect of
the estate specified in the applicant’s petition.
The Registrar of this Court has required the
applicant to stamp the documents on the basis
that the stamp duty is computed by reference to
the gross value of all the property of the estate
of the deceased. The applicant’s contention 18
that the stamp duty should be computed by
reference to the net value of the deceased’s estate.

It is setttled law now that Part III of Schedule
A of the Stamp Ordinance containing the duties

in testamentary proceedings applies to District |

Courts only. The Part of the Stamp Ordinance
that applies to duties in legal proceedings in the
Supreme Court is Part IT of Schedule A of that
Ordinance. In the said Part II the stamp duties
are determined by reference to the value of the
legal proceedings in the Supreme Court but
there is no provision in that Part or in any other
provisions of the Ordinance specifying the mode
of computing the value of any legal proceedings
in the Supreme Court for the purpose of stamp
duty. Under the said Part 11 the value of testa-
mentary proceedings in District Courts for the
purpose of stamp duty is now determined in the
manner set out in paragraph 5 of that Part.
According to paragraph 5, the value of testa-
mentary proceedings in a District Court is deter-
mined by reference to the value of the estate and
it is provided in that paragraph that the value of
the estate shall be taken to be the value as deter-

as amicus curiae.

mined for the purpose of estate duty of all property

| for the administration of which a grant of pro-
| bate or letters of administration is required. The
mode of determining the value of property for
the purpose of estate duty is specified in Section
71 of the Estate Duty Ordinance. Sub-section
(i) of that Section provides that the value of any
property shall be estimated to be the price which,
in the opinion of an Assessor, such property
would fetch if sold in the open market at the time
of the death of the deceased. Therefore in the
case of testamentary proceedings in a District
Court the value of the estate for the purpose of
paragraph 5 of Part III of Schedule A of the
Stamp Ordinance is the value which, in the opi-
nion of an Assessor, would be the market value
| of all property of the estate of the deceased at
the time of the death of the deceased.

We are of the view that the principle of deter-
' mining the value of an estate in testamentary
| proceedings in a District Court may well be applied
to the determination of the value of an estate for
the purpose of legal proceedings in the Supreme
Court relating to the conferment of sole testa-
mentary jurisdiction on a District Court. In the
case before us therefore the stamp duty leviable
on the documents filed by the applicant must be
determined by reference to the probable market
value at the time of the death of the deceased of
all the property of the estate of the deceased. In
determining that value no deduction shall be made
in respect of any liabilities of the estate. We hold
that the Registrar of this Court has taken the
correct view, namely that the documents filed by
the applicant are liable to stamp duty computed
by reference to the gross value of all the property
of the estate of the deceased.

Samerawickrame, J.

I agree.

Registrar’s view upheld.
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Present: Tennekoon, J.

In the Matter of an Application for Bail in M. C. Colontbo Case No. 39121/B

D. R. HETTIARACHCHI AND OTHERS v. THE QUEEN

S.C. Application No. 195/68

Argued and decided on: 20th May, 1968.

Reasons

delivered on: st

June, 1968.

Courts Ordinance (Cap. 6), section 31 — Application for bail — Accused charged with murder,
attempted nurder and rioting, while being members of an unlawful assembly — Pending trial, attempt
made on life of eye-witness by relative of one accused — Material to suggest that accused capable of
acting jointly or singly for a commion purpose— Whether indirect attenipt by one accused to taniper with
a witness is relevant in considering whether any of the other accused are to be allowed bail.

: Five accused were charged with murder, attempted murder and rioting, while being members of an unlawful assembly.
Pending trial before the Supreme Court, the Attorney-General quashed the committal of the Ist and 4th accused. An
application for bail under section 31 was made on behalf of the 2nd, 3rd and 5th accused. It was in evidence, by way of an
affidavit by the Police that an attempt had been made on the life of an eye-witness one Wimaladasa, by persons among

whom were close relatives of the 2nd accused, and the 4th accused who had now been discharged.

Wimaladasa has

alleged that the attempt on his life was made with a view to preventing him from giving evidence for the prosecution.

Held:

That in view of the fact that there was material which suggested that the accused were capable of acting

jointly and singly to serve their common ends, the 2nd accused’s alleged indirect attempt to do away
with witness Wimaladasa is relevant in considering the cases of the 3rd and 5th accused for bail,
and is good reason to apprehend that any of them if released on bail, would be a source of danger

to the witnesses for the prosecution.

Anil Obeyesekera, for the petitioners.

T. D. Bandaranaike, Crown Counsel for the Attorney-General.

Tennekoon, J.

This is an application for bail under section
31 of the Courts Ordinance. At the conclusion
of the hearing I made order refusing the appli-
cation. I now state my reasons for that order.

The five petitioners namely (1) D. Rajah
Hettiarachchi, (2) A. A. Austin Silva, (3) A.
Ariyadasa, (4) M. E. V. A. Winifrieda Perera,
and (5) Amarasinghe Senanayake were prosecuted
in the Magistrate’s Court of Colombo on the
following charges:—

“(a) That an or about the 18th day of November
1966 they were members of an unlawful assembly the
common object of which was to commit the murder of
Ignatius Yogarajah punishable under section 140 of
the Penal Code.

(b) Joining an unlawful assembly armed with deadly
weapons punishable under section 141 of the Penal
Code.

(¢) Rioting armed with deadly wcapohs punishable
under section 145 of the Penal Code.

(d) Murder of Vefnon Warkuss punishable under
section 296 read with section 146 of the Penal Code.

(e) Attempted murder of Ignatius Yogarajah punish-
able under section 300 read with section 146 of the
Penal Code.”

After non-summary inquiry they were all
committed for trial to the Supreme Court on
6th October 1967, and 21 days have elapsed
between that day and the first day of the first
Criminal Sessions thereafter. Indictment has not
yet been served on the accused. 1 am informed by
the learned Crown Counsel and by the Counsel
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who appeared for the petitioner that the Attorney-
General has quashed the committal of the 1st and
4th accused, that they are no longer on remand.
The present application was therefore confined
to 2nd, 3rd, and 5th accused. I am also informed
by the learned Crown Counsel that the record
has gone back to the Magistrate for compliance
with the orders for the discharge of 1st and 4th
accused, and that the indictment will be prepared
and served on the accused so that they would
be brought up for trial at the current or next
criminal sessions in*Colombo.

The Crown opposed the application for bail
and in support of its case has tendered an affidavit
from the Inspector of Police who filed report in
the Magistrate’s’ Court under section 148(1)(b)
of the Criminal Procedure Code. It would appear
from that affidavit that at the non-summary
inquiry evidence was led to show that whilst
the deceased V. Warkus and 1. Yogarajah who
is a witness for the prosecution were riding a
motor bicycle on the Cotta Road — Borella
main road at about 7.30 p.m. a hand bomb was
thrown at them by the 3rd petitioner resulting in
an explosion which caused fatal injuries to V.
Warkus and injuries to I. Yogarajah; that at the
time the 3rd petitioner threw the hand bomb,
the other petitioners were present and that after
the explosion some of the petitioners attacked
the injured persons with swords; that besides I.
Yogarajah, the only other eye-witness who speaks
to the participation of the abovenamed petitioners
in the unlawful assembly and the murder and
attempted murder is one P. Wimaladasa; that
on the 29th day of December 1966 a hand bomb
was thrown at the said P. Wimaladasa in respect
~ of which offence proceedings have been instituted
in M.C. Colombo Case No. 40707 on charges
of unlawful assembly with the common object of
committing the murder of P. Wimaladasa punish-
able under section 140 of the Penal Code and the
attempted murder of the said P. Wimaladasa
punishable under section 300 of the Penal Code,
The 2nd accused in M.C. Colombo Case No.
40707 is one Priscilla Amerasinghe, a daughter
of the 2nd and 4th Petitioners, whilst the 4th

accused in the said case G.M. Boteju Dharmadasa
has a sister married to a son of the 2nd and 4th
petitioners; the motive alleged by P. Wimaladasa
in his statement to the Police for the attempt
on his life is that the attempt on his life was made
because he is a witness for the prosecution in
the case against the abovenamed petitioners;
M.C. Colombo Case No. 40707 is pending in the
Magistrate’s Court of Colombo.

Counsel for the petitioners submits that the
facts set out in the affidavit only justify a refusal
of bail in respect of the 2nd accused and that
neither the 3rd nor the 5th have been involved in
incidents tending to show that they are seeking
to destroy or disable important witnesses; and
that there are no previous convictions in their
cases. It is to be noted in this context that one of
the charges is that these accused jointly in pur-
suance of a common intention committed murder
of one person, and another is that they also
jointly attempted the murder of another person
and that they were armed with deadly weapons
at the time of the alleged assault on those two
persons. While it is true that the nature of the
offence for which a person is committed for trial
can by itself be no bar to the grant of bail under
section 31 of the Courts Ordinance, the exis-
tence of material which suggests that the petitioners
are capable of acting jointly or singly to serve
their common ends makes the 2nd accused’s
alleged indirect attempt to do away with the
witness Wimaladasa highly relevant in consider-
ing the cases of the 3rd and 5th accused for bail.
I am therefore of the view that there is good
reason to apprehend that the release of the 2nd
accused or of the 3rd or 5th accused on bail would
be a source of danger to the witnesses for the

prosecution.

Counsel for the petitioners also urged that as
the 1Ist and 4th petitioners have been.discharged,
the danger, if any, to prosecution WItnesses can
be said to exist already from these two and that
nothing is to be gained by keeping the 2nd, 3rd
and 5th accused on remand. I see no meritin this
submission.

Application refused.



Vol, LXX
IV 65

Present: T. S. Fernando, J. and Alles, J.

THE SOLICITOR-GENERAL v. AHAMADULEBBE AVA UMMA & FOUR OTHERS

S.C. No. 36 of 1966 — D.C. (Crim.) Batticaloa 1287

Argued on: February 8 and 9, 1968
Decided on: 15th May, 1968

Evidence Ordinance, sections 68, 69 and 71 — Applicability in Criminal case where deed inpugned
as forgery — Indictment for forgery of deed of transfer — Vendeg), two attesting witnesses and tniopofg the
alleged executants c{ccused—Objectfon raised by defence counsel when deed shown to first witness at trial,
on g.':oun.d that section 68 not complied with—Objection upheld—Prosecuting counsel taken by surprise—
Application for date to consult Attorney-General—Refusal—Order discharging and acquitting accused —

Appeal by Solicitor-General—Whether refusal by Crown to lead evidence— Notari ] j
31—Criminal Procedure Code, section 338 (2). y e - sEshy.

The five accused were indicted inter alia on a charge of conspi i
piracy to commit forgery of a deed of transfer. It was
alleged that (@) the 1st and 2nd accused were two of the eleven executants, 3

(b) the 3rd & 4th accused, the attesting witnesses,
(¢) the 5th accused was the vendee,

At the trial when the st witness for the prosecution a person claiming to be one of those in truth entitled to the
lan_d purporte.d to have been conveyed by the deed was shown the alleged forged deed, counsel for the defence objected
to its production on the ground that section 68 of the Evidence Ordinance was not complied with, i.e. that the execution
of the deed had not been proved by calling at least one of the attesting witnesses.

The learned District Judge upheld the objection mainly on the ground that the prosecution had not given an opportunity

t_? the witr}esses to the deed (3rd and 4th accused) to deny the execution of the document or to say that they cannot recollect
its execution,

Thereupon the proctor who was conducting the prosecution applied for a postponement to enable him to consult
the Attorney-General for instructions necessitated by the order upholding the objection. This was refused and the trial
Judge made order acquitting and discharging the accused.

The Solicitor-General appealed.

_ Ona preliminary objection to the appeal on the ground that what took place afterthe order upholding the objection
was in reality a refusal on the part of the Crown to lead evidence—

Held: That considering the novelty and difficulty of the point of evidence that arose so early at the trial, the
trial Judge should have granted a postponement for the purpose indicated by the proctor, even
directing the Crown to pay the day’s costs, if he thought such a step expedient. Bearing in mind
also the provisions of section 338(2) of the Criminal Procedure Code, the preliminary objection
should therefore be overruled.

Held further: (1) That section 68 of the Evidence Ordinance has no application to a criminal case where the prosecution
has made the attesting witnesses also accused in the case and are not seeking to use a deed as
evidence, but to prove it is a forged instrument.

(2) That in such a case the elements of the charges which have to be establishedby the prosecution may
be established in any of the ways permitted by law.

(3) That the trial Judge misdirected himself completely when he held that the execution of the deed cogld
in view of section 71 of the Evidence Ordinance be proved by other evidence only where attesting
witnesses deny or do not recollect the execution of the document for he has inadvertently over-
looked the important circumstance that being a criminal trial, the 3rd and 4th accused, were not
competent witnesses for the prosecution.

(4) That an attesting witness who is not legally not competent to givq evidence comes gvithin the eg:pression
“if no such attesting witness can be found” occurring in section 69 of the Evidence Ordinance,
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(5) That even the words ““capable of giving evidenc

even on
been applicable the legal incompetency of the 3r
brings this case within the class of cases contemp

capacity or competency. Therefore,
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Burdett v. Spilsbury (1843) 10 Cl. & Fin.
Kiribanda v. Ukkuwa
Somanander v. Sinnatamby (1899)

(1892) 1 S.C.R. 216,
1 Tambyah’s Rep.

¢” in section 68 should be interpreted to include legal
an assumption that section 68 would ordinarily have
d or 4th accused to testify for .the prosecution
lated in section 69 of the Evidence Ordinance.

Velupillai v. Sivakamipillai (1907) 1 A.C.R. 181,
Marian v. Jesuthasan (1956) 39 N.L.R. 349,

340; 8 E.R. 800.
38; 1 Koch’s Rep. 16

Raman Chetty v. Assen Naina (1909) 1. Curr. L.R. 257.
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212; 1 Cey. Law Rec. 47

Wijegoonetilleke V. Wijegoonetilleke (1956) 60 N.L.R. 560.

Bam Jassa Kunwar v. Sabu Narain
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Das (1946) A.LR. All. at 183.

Crown Counsel, for the appellant,

G. E. Chitty, Q.C., with A. M. Coomaraswamy, for the accused-respondents.

T. S. Fernando, J. |

This is an appeal by the Solicitor-General ‘
against an order acquitting in somewhat unusual
circumstances the five accused-respondents who
had been indicted on a number of charges, the
principal one relating to a conspiracy to commit
forgery of a valuable security, viz. a deed of
transfer of immovable property, in consequence of
which conspiracy it was alleged the said forgery
was indeed committed.

The 5th accused-respondent is alleged to be the
vendee upon the deed in question, the 3rd and
4th accused-respondents are alleged to have
attested as witnesses at its execution, while the
1st and 2nd accused-respondents are alleged to
have been two of its eleven executants.

As soon as the deed was shown to the first
witness called for the prosecution (a woman who
claimed to be one of those in truth entitled to the
land which the alleged forged deed is said to have
purported to convey to the 5th accused,) when
that witness was being examined in chief, counsel
for the defence objected to its production on the
ground of a lack of compliance with section 68 of
the Evidence Ordinance. After some argument,
the learned District Judge upheld the objection.
Thereupon the proctor who was conducting the
prosecution on behalf of the Attorney-General
applied for a postponement to enable him to
consult the latter and obtain certain instructions
which he submitted were necessitated by the
order upholding the objection to the production
of the deed. The trial judge refused this application
and made an order “acquitting and discharging
the accused”’.

A preliminary objection to the appeal to this
Court was made by counsel for the accused-respon-
dents on the ground that what took place after
the order upholding the objection to the reception
of the document was in reality a refusal on the
part of the Crown to lead evidence. We have
considered this objection but, considering the
novelty and difficulty of the point of evidence that
arose so early at the trial, we think the learned
trial judge should have acceded to the application
for a postponement for the purpose indicated by
the proctor for the prosecution. If he thought
such a step expedient, he could even have made
an order directing the Crown to pay to the defence
a specified sum as the day’s costs. The objection
that was upheld had not been foreshadowed at
the non-summary inquiry, and the proctor was
obviously taken by surprise and was not prepared
to reply to it adequately or to shape the conduct
of his case when the order made turned out to be
adverse to the prosecution. In over-ruling the
preliminary objection, we bear in mind also
the provisions of section 338(2) of the Criminal
Procedure Code whereby the legislature, In
addition to the right of appeal against an acquittal,
conferred on the  Attorney-General a right to
appeal against any judgment or final order pro-
nounced by a Magistrate’s Court or a District
Court in any criminal case or matter.

We can now turn to the important question
that is raised by this appeal. The deed referred
to above bears No. 3915 and purports to have
been executed on the 6th January 1961 1n the
presence of one Mr. Samithamby Kandappan
who attested its execution as the notary. In the
attestation clause of the said deed, Mr. Kandappan

(whose name, I observe, appears on the list of wit-
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nesses in the indictment) has certified that the eleven
executants were not known to him, but that the
two subscribing witnesses were known to him and
that they declared that the executants were known
to them, and the executants and the witnesses all
signed in his presence and in the presence of one
another, all being present together at the same
time. Clause (12) of section 31 of the Notaries
Ordinance (Cap. 107) appears therefore to have
been complied with, and, although the executants
were not known to the notary, clause (9) of the
same section permitted attestation of the deed
in these circumstances by the notary. I assume
that the prosecution intended to call Mr. Kan-
dappan as its witness. Indeed, a statement to that
effect was made by the proctor who appeared for
the prosecution in the course of his reply to the
objection raised against the reception of the deed
at the trial.As the prosecution’s contention was
that it was not competent for it to call the two
attesting witnesses, the proper course it should
have adopted would appear to have been to call
the notary as a witness even before the alleged
owner or owners of the land.

- The learned trial judge has held thatthe pro-
secution has failed to satisfy section 68 of the
Evidence Ordinance. That section prohibits the
use as evidence of any document required by law
to be attested until one attesting witness at least
has been called for the purpose of proving its
execution, if there be an attesting witness alive,
and subject to the process of the court and capable
of giving evidence. I think it is implicit in this
finding of the trial judge that he did not consider
the notary to be an attesting witness within the
meaning of section 68. Crown Counsel before us
himself contended that the notary is not such an
attesting witness. The previous cases of this Court
which have considered this question have not
taken a uniform view thereon, and Mr. Chitty
invited us towards the end of his argument to
consider whether this was not a question which
deserved a reference to a bench of five judges.
After giving thought. to the matter of such a
reference, we do not think that such a reference is
called for here, as we are in any event upholding
the argument of learned Crown Counsel on another
question which, in our opinion, suffices for the
decision of the present appeal. We would, how-
ever, draw attention to the state of the authorities
in regard to the question whether the notary
is himself an attesting witness. It may be mentioned
that section 2 of the Prevention of Frauds Ordi-
nance which is, after all, the statute that makes
validity of a deed depend on notarial attestation,

requires the deed to be signed in the presence of
a licensed notary public and two or more witnesses.
This same differentiation between the notary and
the witnesses is contained in clauses (8), (9),
(10) and (12) of section 31 of the Notaries Ordi-
nance. The Evidence Ordinance is however
silent on the question of any such differentiation
and contemplates only the calling of an attesting
witness. In Velupillai v. Sivakamipillai (1907)
1 A.C.R. 181, Middleton, J. referred to the Judicial
Dictionary meaning of “to attest’” which is “to
bear witness to a fact”, a meaning which Sinne-
tamby, J. adopted in Marian v. Jesuthasan (1956)
59 N.L.R. 349. But Crown Counsel referred us
to an interpretation of the expression “attesting
witness™ itself, rendered by the Lord Chancellor
in Burdett v. Spilsbury (1843) 10 Cl. & Fin. 340
(8 Eng. Rep. at 800-1), in the following language :—
“The party who sees the will executed is in fact a
witness to it: if he subscribes as a witness, he is
then an attesting witness™.

In the earlier case we have examined, Kiri-
banda v. Ukkuwa (1892) 1 S.C.R. 216, decided,
however, before the enactment of the Evidence
Ordinance, Burnside C.J., (with Withers J. agreeing)
held that, in an instrument falling within section
2 of the Prevention of Frauds Ordinance, a notary
1S an attesting witness in precisely the same sense
as are the two witnesses who with him are required
to attest the execution thereof. Seven years later,
in 1899, in Somanander v. Sinnatamby (1899)
1 Tambyah’s Rep. 38 (or 1 Koch’s Rep. 16)
Lawrie J. stated that ‘“‘the later decisions of this
Court regard a notary as an attesting witness and
(though I am not sure that I quite agree) I am
willing to hold that, by proving the signature of
the notary, the requirements of the 69th section
(of the Evidence Ordinance) have been fulfilled.”
In Raman Chetty v. Assen Naina (1909) 1 Curr.
L.R. 257, the Court held that, even on the assump-
tion that the notary is an attesting witness within
the meaning of section 68, the document cannot
be proved without proof of the signature of the
executant, This case was referred to by Schneider,
A.J. in his obiter dictum in Seneviratne V. Mendis
(1919) 6 C.W.R. 212 (or 1 Law Rec. 47) which I
reproduce below in full:— “The language of section
2 of Ordinance No. 7 of 1840, and in particular the
words ‘“‘the execution of such writing, deed, or
instrument be duly attested by such notary and
witnesses’? to my mind leave no room for doubt
or contention that the notary is an attesting witness
in precisely the same sense as the other two witnesses
mentioned in that section. This was the view taken
in Kiribanda v. Ukkuwa (supra) and in Somanander
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v. Sinnatamby (supra). It was argued that when it is
enacted in section 68 of the Ceylon Evidence
Ordinance 1895 that a document required by
law to be attested is not to be used as evidence
until one attesting witness at least has been called
“for the purpose of proving its execution” the
witness meant was not the notary but one of the
other attesting witnesses. Ido not quite agree with
this contention. It would be correct if qualified.
The object of calling the witness is to prove the
execution of the document. Proof of the execution
of the documents mentioned in section 2 of No. 7
of 1840 means proof of the identity of the person
who signed as maker and proof that the document
was signed in the presence of a notary and two or
more witnesses present at the same time who
attested the execution. If the notary knew the
person signing as maker he is competent equally
with either of

the attesting witnesses to prove all
that the law requires in section

68 — if he did not
know that person then he is not capable of pro-
ving the identity as pointed out in Raman Chetty
v. Assen Naina (supra), and in such a case it would
be necessary to call one of the other attesting
witnesses for proving the identity of the person.
It seems to me that it is for this reason that it is
required in section 69 that there must be proof
not only that “the attestation of one attesting
witness at least is in his handwriting” but also
“that the signature of the person executing the
document is in the handwriting of that person”.
If the notary knew the person making the ins-
trument he is quite competent to prove both
facts— if he did not know the person then there
should be other evidence. When the instrument is
signed with a mark it is evidence that the language
of section 69 must be read to mean that there must
be proof that the mark was placed by the person
whose mark it purports to be”. Fairly recently
in Wijegoonetilleke V. Wijegoonetilleke (1956)
60 N.L.R. 560 it was held that a notary who attests
a deed is an attesting witness within the meaning
of that expression in sections 68 & 69 of the
Evidence Ordinance. A fortnight later, in Marian
v. Jesuthasan (supra), this Court held that where
a deed executed before a notary is sought to be
proved, the notary can be regarded as an attesting
witness within the meaning of section 68 of the
Evidence Ordinance provided only that he knew
the executant personally and can testify to the
fact that the signature on the deed is the signature
of the executant. If this last mentioned case is to
be followed by us, then the notary in the case
now before us cannot be regarded as an attesting
witness. In all the cases which were brought to our
notice or which we have ourselves examined the
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party seeking to produce the deed desired to use it
as evidence of its contents. In the case before us
the prosecution does not seek to use deed No
3915 as evidence; indeed, its contention is that it is
not a genuine deed and is, in truth and in fact
a forged instrument. As we have stated alrea dy’
it does not become necessary for us on this appeal
cither (a) to choose which of the somewhat varying
views on the question where the notary is an
attesting witness within the meaning of section 68
we should adopt or (b) express our own view
thereon, for the reason that we think that section
68 has no application to a case where the deed
is not claimed to be a true document and the claim
is that it has indeed been forged.

The principal point made by the trial judge in
his order upholding the objection to the showing of
the deed to one of the true owners probably with
the object of getting her to say that she did not
set her thumb mark thereon is that the prosecution
has not given an opportunity to the witnesses to
the deed (whom the prosecution seeks to identify
as the 3rd and 4th accused) to deny the execution
of the document or to say that they cannot re-
collect its execution. It seems to us that the learned
judge has here misdirected himself completely
when he held that the execution of the deed could
be proved in view of section 71 of the Evidence
Ordinance only where the attesting witnesses
deny or do not recollect the execution of the docu-
ment. He has, inadvertently perhaps, overlooked
the important circumstance that this was a criminal
trial and that the 3rd and 4th accused were not
competent witnesses for the prosecution. The
question of complying with section 71 cannot
arise in such a case. Nor can it be the law that in
order to prove the complicity of the attesting wit-
nesses in the forgery of a deed it is inevitable that
at least one such witness must be made a Crown
witness after granting him a conditional pardon.
Crown Counsel attempted to derive some support
for the contention that an attesting witness who is
not legally competent to give evidence is embraced
in the expression “if no such attesting witness can
be found’” occuring in section 69 of the Evidence
Ordinance by relying on a decision of the Allahabad
High Court in Bam Jassa Kunwar V. Sabu Narain
Das (1946) A.LR. All. at 183, itself a case where 2
deed was sought to be used as evidence. Malik J.
(with Bennet J. agreeing) there stated:— “If I
may, with great diffidence, say so, the words ‘can
be found’ are not very appropriate and, to my
mind, they must be interpreted to include not only
cases where the witness cannot be produce
because he cannot be traced but cases where
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the witness for reasons of physical or mental
disability or for other reasons, which the Court
considers sufficient, is no longer a competent wit-
ness for the purpose as is provided in section
68, Evidence Act. The law requires one more
formality that a document required by law to be
attested shall not be admitted as evidence until
one witness at least has been called for proving
its execution, provided there be such a witness
alive and subject to the process of the court and
capable of giving evidence”. Learned Counsel for
the accused-respondents argued that “capable
of giving evidence’ here means physical or mental
capacity to testify but does not include legal
capacity or competency. We do not think there is
justification for limiting the meaning of the ex-
pression in the manner so suggested. Therefore,
even on an assumption that section 68 would
ordinarily have been applicable, we think that
the legal incompetency of the 3rd and 4th accused
to testify for the prosecution brings this case within
the class of cases contemplated in section 69
of the Evidence Ordinance. As we understand
the position, the prosecution’s case is that the
notary is available to be called; he is able to say
that the 3rd and 4th witnesses signed in his pre-
sence as witnesses; there is the evidence of a hand-
writing expert to corroborate his testimony that
the signatures of the persons who have signed as
witnesses are in the hand-writing of the 3rd and
4th accused respectively; finger-print evidence can
demonstrate that the thumb prints of two of the

| executants tally with the thumb prints of the 1st
and 2nd accused. Thus, it is claimed, if section 69
is applicable the prosecution’s case is capable of
being proved provided the trial coust accepts the
evidence proposed to be led.

Although we have set out at some length the
nature of some of the arguments addressed to us
and our own views thereon, we desire to emphasize
that we base our order allowing this appeal on the
opinion we hold that section 68 of the Evidence
Ordinance has no application to a criminal case
where the prosecution has made the attesting
witnesses also accused in the case and, far from
seeking to use the deed as evidence, is impugning
it as a forgery committed as a result of the abet-
ment of the said offence on the part of the witness
and the vendee. In such a case the elements of the
charges which have to be established by the
prosecution may, of course, be established in any
of the ways permitted by law.

We reverse the order of acquittal and direct that
the accused be retried on the indictment dated
8th April 1965, the retrial to take place before a
District Judge other than the Judge who made
the order of acquittal.

| Alles, J.

I agree.
Appeal allowed.

Present: Weeramantry, J.

ABRAHAM SINGHO vs. ARIYADASA

S.C. No. 126 (R.E.) 1967 — C.R. Colombo No. 91889

Argued on: 13th June, 1968
Decided on: 20th June, 1968

Rent Restriction Act (Cap. 274) Section 13(1)(d) — Action for ejectment by landlord on ground
that tenant convicted of using premises for illegal purpose — Tests applicable — Whether user of premises

Jor illegal purpose essential element.
Held:

(1) That where the question is whether a landlord is entitled to a decree in ejectment against his tenant

in terms of Section 13(1)(d) of the Rent Restriction Act, the test applicable would be wh_etl}er the
tenant has taken advantage of the premises and the opportunity the)f afforded fo_r committing the
offence and not whether the user of the premises constitutes an essential element in the offence for
which the occupier or his licencee has been convicted.

(2) That therefore in the present case the conviction for the sale of arrack is a conviction of using the
premises for an illegal purpose within the meaning of section 13(1)(d).

Not followed:

Asiya Umma v. Kachi Mohideen (1959) 61 N.L.R. 330,
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Weeramantry, J.

The plaintiff in this case claims the ejectment
of the defendant from premises No. 58, Sri
Kadiregam Street, Pettah, on the ground that a
person residing or lodging with the defendant has
been convicted of using these premises for an
illegal purpose. The premises are governed by the|
provisions of the Rent Restriction Act Cap. 274,
and the standard rent is below Rs. 100/-.

The case proceeded to trial on the basis of the
following among other admissions:

(a) that in case No. 26188 of the Magistrate’s
Coust, Colombo, one Kulatunga Aratchige Agnes
was convicted of selling on 8th July, 1964, an
excisable article to wit arrack, without a licence
from the Government Agent, an offence punishable
under Section 18 of the Excise Ordinance.

(b) that the sale for which Agnes was convicted
took place in the premises in suit

(c) that the said Agnes was permanently
residing and lodging with the defendant in the said

premises.

In view of these admissions.the main issue
before .thfa learned .Commissioner was whether
the plaintiff was entitled to a decree in ejectment

in terms of section 13 (1) (d) of the Rent Restric-
tion Act as amended by Act No. 12 of 1966, for
having used the premises for an illegal purpose.

: The learned Commissioner answered this issue
in the affirmative and on this basis entered decree
of ejectment against the defendant.

The tenant appeals against this order on the
ground that the mere fact of conviction for the
single offence referred to does not entitle the
plaintiff to a decree based on the use of these
premises for an illegal purpose.

Tt is necessary to note that the Act as it stood

prior to the amendment required a conviction as a
prerequisite to the operation of Section 13(1)(d).

This provision was altered by Act No. 12 of 1966,
in terms of which the requisite was merely that
the premises should be used by the tenant or by
any person residing or lodging with him for an
immoral or illegal purpose. The plaintiff came
into court however on 2nd October, 1965, and the
law applicable to the Plaintiff’s claim was therefore
the law as it stood prior to the amendment brought
about by Act No. 12 of 1966.

It is urged on behalf of the appellant that there
has been no conviction for the use of premises for
an immoral purpose, and that the premises have
not in fact been used for the commission of the
offence. It is submitted also that *“‘use” connotes
something more than a single act, and that notions
of continuity or repeated user are implicit in the

term.

The matter has received consideration from our
Courts in two cases the first being a case of posses-
sion, in violation of the Protection of Produce

[ Ordinance, of gunny bags containing manufactured

tea dust and tea sweepings, and the second a case
of unlawful possession of some bottles of cocaine.

In the first of these cases, Saris Appuhany V.
Ceylon Tea Plantations Co. Ltd. (1953) 55 N.L.R.
447, Rose C.J. took the view that the offence
of possession of the gunny bags involved the use
of the premises for the purpose of storing them, as
distinct from the premises merely being the scene
of commission of the offence.

relied on the decision of the
in Schneiders and Sons Ltd.
v. Abrahams, (1925) 132 L.T. 721 a case In
which under the similar terms of Section 4 of
the Rent and Mortgage Interest Restrictions Act
1923, a single instance of user of premises for
the receipt of stolen property was deemed suffi-
cient to satisfy the language of the Statute. The
property alleged to have been received in that case
was a roll of Italian cloth. In that case the argument
that a conviction for using the premises requires
the user of the premises as an essential element os
the crime was rejected and the Court also rejected
the argument that ‘“‘using” the premises requires

Rose, C.J.
Court of Appeal
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something more than a single act of user and means
a continuous, frequent or repeated use. Of the
latter argument Bankes L.J. observed that although
the mere fact of a crime being committed on the
premises may not constitute a user of them for
an illegal purpose, still even a single act may
in certain cases be quite sufficient to satisfy the
language of the Statute. As an instance of a crime,
the commission of which did not constitute use for
an illegal purpose, reference was made to an assault
committed upon the premises and as an instance
of an offence the commission of which on a single
occasion did satisfy the requirements of the statute,
use as a coiners den or as a deposit for stolen goods
was cited.

It will be appreciated that in the former type

of case the premises are merely the scene at which

the offence is committed, whereas in the latter|

case the premises are in fact used for the criminal
purpose,

The second of the Ceylon cases referred to was
that of Asiva Umma v. Kachi Mohideen (1959)
61 N.L.R. 330, where Sinnetamby, J. proceeded
on the basis that what the statute contemplates is
a conviction for using the premises let for an illegal
purpose and not the conviction of an occupant for
an illegal act. Sinnetamby, J. there took the view
that a conviction for possession of three bottles
of cocaine was not a conviction in respect of the
use for the purpose for which the premises were
kept, and drew a distinction between such a case
and cases where the use of the premises is itself
an offence, as where a house is used for unlawful
gaming or kept as a brothel.

It seems to me that the ground on which the
landlord in that case was held not entitled to a
decree of ejectment rests on a view which in
Schneidersv. Abrahams was expressly ruled against
by the Court of Appeal, for as already observed,
Bankes L.J. rejected the argument that the section
includes only offences in which user of the pre-
mises is an essential element.

The more satisfactory test in my view would be
not whether the user of the premises constitutes
an essential element in the offence for which the
occupier or his licensee has been convicted, but
rather as Bankes, L.J. proceeded to observe in
the same case, whether the tenant has taken advan-
tage of the premises and the opportunity they

afforded for committing the offence,

It may also be observed that Scrutton, L.J.
and Atkin L.J., the two other judges who were
associated with Bankes L.J. in Schneiders & Sons
Ltd v. Abrahams, also lent their very high authority
to the view of Bankes, L.J. that a conviction of
using the premises does not require user as an
clement of the offence for which the occupier
is convicted. Indeed the use by the legislature of
the expression ‘““has been convicted of using” was
in that case criticised by Scrutton L.J. in 132 L.T.
at 723, as raising difficulties by reason of its
defective drafting inasmuch as if the section means
conviction for using the premises there could be
very few crimes indeed that could be properly
so described and brought within its scope [vide
also Megarry The Rent Acts 10th ed. p. 27124

The same remarks would be apposite to our
Ordinance as it stood prior to the amendment,
and that is what concerns us here.

There is high authority therefore against both
contentions urged by learned counsel for the
appellant,

It is of interest to refer briefly to an English
case in which the sale of liquor was the offence
in question. In Waller & Sons v. Thomas (1921)
1 K.B. 541 anisolated breach of regulations relating
to sale within prohibited hours was found in-
sufficient to base a finding that the house was
used for an illegal purpose. In that case however
the . premises were licensed premises, the user
was a lawful user, and the judgment makes it
clear that it was only by what is described as a slip
in the user that the offence was committed through
a single sale being effected outside permitted hours.
In other words, in that case the sale of liquor in
the premises was held to be a user of those premises
for such sale, but the user in question was a lawful
user except during the prohibited hours.

If any guidance is to be had from this latter
case, it would be to point in the direction of such
a sale being considered to be a user of the premises.

Consequently, T have little difficulty in holding
in this case that the conviction for the sale of
arrack is a conviction of using the premises for an
illegal purpose inasmuch as advantage has been
taken of the tenancy of the premises and of the
opportunity they afforded for committing the
offence. Such a case cannot be likened to a case
of assault where the premises merely afforded the
venue or the scene for the commission of the
offence. Anillegal sale of arrack requires a measure

e e e e
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of cover, and there is no doubt that the building| observation that the premises would have been
has in this sense been taken advantage of. I may| used for the storage of a quantity of arrack,
add that in this view of the matter it would make | There was no such material placed before Court
no difference to the decision in this case whether|and such a finding cannot be based on surmise or
the law applicable be the original statute or the|conjecture.

amending Act No. 12 of 1966, for the premises :
have been used in the sense of being taken ad-| This latter observation does not however result

vantage of 'and are not merely the fortuitous|in any difference to the main conclusion I havye
scene of commission of a crime. formed, and the appeal is therefore dismissed with
'  costs.

I must observe that there is no warrant in the
material before the learned Commissioner for his) Appeal dismissed.

Present: H. N. G. Fernando, C.J. and De Kretser, J.
K. C. C. PERERA v. K. M. PERERA

S.C. 617 (Final) 1966 — D.C. Colombo 21221/

Argued on: May, 6th 1968
Decided on: June, 25th 1968

Cheque, action on— Averment in plaint that notice of dishonour given — No plea that such notice
unnecessary — Notice in fact not given — Such notice a condition precedent to right of action on cheque —
Can plaintiff obtain judgment on basis that no notice necessary — Words “not arranged for” on cheque —
Need to lead evidence as to their meaning— Cheques not presented on date they were due for presentment
— Burden on plaintiff to show that no funds in defendant’s Bank on that date.

The plaintiff sued the defendant on five cheques marked ‘A’ to ‘E’ and this appeal was concerned with two of them,
viz. ‘D’ and ‘B’. The trial Judge had given judgment for the plaintiff in a sum of Rs. 11,000/- being the value of the two
cheques ‘D’ and ‘E’ together with legal interest and costs.

~ The plaintiff had pleaded in his plaint that he had given notice of dishonour of these cheques. He had not pleaded
that although there was no such notice, such notice was not necessary in view of the absence of effects in the defendant’s
Bank. The defendant denied that notice of dishonour had been given and put the plaintiff to strict proof of that fact.

The defendant raised two issues Numbered 8 and 9 at the trial which reads as follows:—

“8.  Was notice of dishonour according to the provisions of the Bills of Exchange Ordinance given in respect of all
‘or any of the cheques marked A, B, C, D, and E.

9. - If not can the plaintiff have and maintain this action on all or any of the cheques marked A, B, C, D and E.”

The trial Judge answered issue No. 8 in favour of the defendant and issue No. 9 in favour of the plaintiff as far as
cheques ‘D’ & ‘E’ were concerned. It was submitted on behalf of the appellant that once the learned trial Judge answered
issue No. 8 in the defendant-appellant’s favour, the plaintiff’s action should have been dismissed, as the only question
that arose on the pleadings and issues was whether notice of dishonour had been given. It was submitted that such notice
was a condition precedent to the right of action on these cheques.

It was submitted on behalf of the plaintiff-respondent that the cheques contained the word ‘“not arranged for”
and that this was evidence which would support the learned trial Judge’s finding that notice of dishonour was not necessary.
It was further submitted that the defendant had not objécted to the admission of the said cheques in evidence. In reply, it
was submitted on behalf of the defendant-appellant that on the basis of the pleadings and issues the defendant had been
entitled to presume that nothing turned on the words “not arranged for” and that the plaintiff should have called evidence
to show what they meant. It was also submitted that there was no proof even as to who wrote those words on the cheques.

Held: (1) That this case was one which should be decided in accordance with the pleadings and the issues raised
thereon and the evidence led relevant to those issues.

(2) That notice of dishonour was a condition precedent to the right of action on the said cheques. Such
notice had not been given in this case.
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(3) That the plaintiff should not now be given a further o

for” meant as this alone
there were no funds to meet th
presented after the due date,

(4) That, further, to give the
the learned trial Judge,
fact correct,

to prove that

e cheques when they were due for presentation, as they had been

plaintiff another chance would be to enable him to sh isi
: ' : be | - ow that the decision of
given on grounds which the plaintiff had then not sought to establish, was in

N. S. A. Goonetilleke, for the defendant-appellant,

W. D. Gunasekera, with W. S. Weerasooria,
De Kretser, J.

The plaintiff sued the defendant on five cheques
marked A to E. This Appeal is concerned with
cheques D and E in regard to which the judgment
of the Trial Judge states as follows:

“There is no evidence to prove that notice of
dishonour was given. Notice however is not
necessary where the dishonour is due to absence
of effects in the Bank’s book. The cheques D
and E were returned with the remark ‘Not arranged
for’. Notice of dishonour is therefore not necessary
in respect of the cheques D and E.”

He gave judgment for the plaintiff in the sum
of Rs. 11,000 — the value of cheques D and E —
with legal interest and costs. The defendant has
appealed.

In his plaint, the plaintiff has pleaded that there
was notice of dishonour of these cheques and
accordingly his cause of action was based on that
plea. He did not plead that there was no notice

but that notice was not necessary in view of the
absence of effects in the Bank. The defendant
denied that there was notice of dishonour and
put the plaintiff to strict proof of it. At the Trial,
the defendant raised the issues (No. 8) was notice
of dishonour according to the provisions of the
Bills of Exchange Ordinance given in respect of
all or any of the cheques marked A, B, C, D, and
E. (No. 9) if not can the plaintiff have and main-
tain this action on all or any of the cheques marked
A, B, C, D and E.

The trial Judge answered Issue 8 in favour of
the defendant. Counsel for the defendant submits
that in consequence of that answer the plaintiff’s
action should have been dismissed for in this
case, on the pleadings and the issues raised, the
one question was whether notice of dlshonour,
which is a condition precedent to the right of
action on these cheques, had been given. Counsel

for the plaintiﬁ‘-respbndent.

for the plaintiff submitted that there was evidence
in the case which would justify the Judge’s finding
that it was one in which no notice of dishonour
was necessary. He pointed to the words not
arranged for noted on each cheque and claimed
that this conclusively showed that when the
cheques were presented, there were no funds in the
Bank to meet them. He submitted that the defen-
dant could not claim to be taken by surprise in
that he did not object to the admission of cheques
with these words noted on them. The short answer
of the Counsel for the defendant is that the
plaintiff should have called evidence to show what
exactly the words “not arranged for” mean and
that unless that was done the defendant was
entitled in view of the pleadings and the issues to
presume that nothing turned on these words. He
also pointed out that there is no proof as to who
wrote them for there is not even the seal of the
Bank on these cheques.

Counsel for the plaintiff asked for the oppor-
tunity on terms to prove what the words mean.
I need hardly point out that that would not
conclude the matter for the plaintiff would also
have to prove that there were no funds to meet the
cheque when it was due for presentation, for it is
not contested that it was in fact presented after
the due date. There appears to be no good reason
why the plaintiff should be given a chance of
establishing that the decision of the umpire
given on the grounds he did not seek to establish.
is in fact correct. This appears to be a case which
should be decided in accordance with the pleadings,
the issues raised on the pleadings, and the evidence
led relevant to those issues.

For these reasons, the Appeal is allowed, and
the plaintiff’s action is dismissed with costs in
both Courts.

H. N. G. Fernando, C.J.

I agree,
A Appeal allowed,
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- Present: Abeyesundere, J. and Samerawickrame, J.

R. RAGHAVANPILLAT v. ATTORNEY-GENERAL*

S.C. 598/65 (F) — D.C. Vavuniya 1869

Argued on: Tth and 8th March, 1968
Decided on: 8th March, 1968

Public Servant — Termination of services by Head of Departnient by virtue of powers delegated
by the Public Service Conintission — Scope of such powers— Plaintiff’s services terninated on ground
outside the terms of delegation — Powers of Appeal Court to grant relief under general prayer “for such
other and further relief as to the court may deemt meet.”

_ In his plaint the plaintiff prayed (a) for damages against the defendant (the Director of Land Development) — for
an alleged unlawful termination of his services and (b) for such other and further relief as to the Court may deem meet,

The Attorne'y-General intervened under section 463 of the Civil Procedure Code and the only issue tried was whether
the defendant terminated the services of the plaintiff unlawfully and without just and reasonable cause.

" The learned District Judge dismissed the action holding that the plaintifi’sgervices were rightly terminated and that
he did not come within the category of persons who have a right to employment under the Government of Ceylon,

The letter terminating the plaintiff’s service showed that the reason for such termination was that plaintiff was not
authorised to stay in Ceylon because his final visa had expired.

On " an appeal by the plaintiff.

Held:. (1) That the terms of delegation of powers by the Public Service Commission to the Heads of Departments
e as published in Gazette No. 10847 of 7.10.1955, for dismissing, or otherwise punishing a public officer
working in a department assigned to a Minister, for misconduct on any ground other than the ground
of conviction, did not authorise the head of the department to dismiss an officer otherwise than on

misconduct.

(2) That therefore, the termination of the plaintiff’s services on the ground that he was not authorised to
stay in Ceylon is void and inoperative. % :

'(3) That, it is open to a publicservant who is aggrieved by the unlawful termination of his services_to ins-
titute an action for a declaration that the termination of his services were void and inoperative.

(4) That having regard to the prayer of the plaintiff ““for such other and further relief” it is opento the
Supreme Court to make a declaration that thetermination of the plaintiff’s services by the Director
of Land Development was void and inoperative.

Case referred to: Silva v. The Attorney-General (1958) 60 N.L.R. (45

C; Sﬁma‘hcmh’ngam-, for the plaintiff-appeliant.

H. Deheragoda,-Senior Crown Counsel, with P. Naguleswaram, Crown Counsel, for the defendant-
respondent.

Abeyesundere, J. : the Director of Land Development. The Attorney-

| General intervened under section 463 of the Civil

Tn this case the plaintiff sued the defendant for | Procedure Code for the purpose of defending the

an alleged breach of contract of employment Director and was substituted as a party defen-

stating that the plaintiff’s services were terminated dant. Although the plaintiff expressly prayed ﬁ
by the defendant unlawfully and that such un-| the plaint for damages in consequence of an alleg
lawful termination constituted a breach of contract | breach of contract of employment, he also pray :

of employment. The defendant in this case is in the plaint for such other and further rfhef___fi:

* For Sinhala translation, see Sinhala section, Vol, 16, part 7, p. 17
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the Court may seem meet. Issue No. 5 tried by the
learned District Judge in this case was as follows:
“Did the defendant terminate the services of the
plaintiff unlawfully and without just and reason-
able cause on 20.9.67”. That issue was answered
in the negative by the learned District Judge who
held that the plaintiff was not entitled to be re-
instated in service as he had been rightly dismissed,
and further that the plaintiff did not come under
the category of persons who had a right to employ-
ment under the Government of Ceylon. The action
of the plaintiff was dismissed with costs by the
Jearned District Judge. The plaintiff has appealed
from the judgment and decree.

P6 dated 20th September, 1960, is a letter by
which the Director of Land Development informed
the plaintiff that his services were terminated with
immediate effect, and the reason for such termi-
nation appears from the letter P6 to be that the
plaintiff was not authorised to stay in Ceylon
because his final visa had expired on 4.12.56.
The Public Service Commission has, by order
made under section 61 of the Ceylon (Constitution)
Order in Council, 1946, published in Gazette
No. 10847 of October 7, 1955, delegated to the
head of the department “the power to dismiss or
to otherwise punish for misconduct, on any
ground other than on the ground of conviction,
a public officer (other than an officer of any of the
Combined Services or of the Quasi Clerical
Service) who is working in a Department assigned
to a Minister and —

(a) who is the holder of a pensionable post and
who is paid a salary not exceeding Rs.
2,700/- per annum, or

(b) who is the holder of a non-pensionable post
and who is paid a salary not exceeding
Rs. 3,180/- per annum.”

It is clear from the terms of the delegation that the
head of the department cannot dismiss an officer
otherwise than on the ground of misconduct.
In the case before us the Director of Land Deve-
lopment has terminated the services of the plaintiff,
not on the ground of misconduct, but on the
ground that the plaintiff’s visa had expired and that
therefore he was not authorised to stay in Ceylon.
The termination of the services of the plaintiff
is therefore void and inoperative. Accordingly we
hold that the learned District Judge was wrong
in holding that the defendant did not terminate
the services of the plaintiff unlawfully.

—Raghavanpillai vs. The Attorney-General
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—

Crown Counsel appearing for the Attorney-
General submitted that according to the law now
in force in Ceylon an officer in the service of the
Crown cannot sue the Crown for a breach of
contract of employment. He did not however
submit that it was not open to a public servant,
who is aggrieved by the unlawful termination of
his services, to institute an action seeking the
relief of a declaration that the termination of his
services was void and inoperative. In fact this
Court has held in the case of Silva v. The Attorney-
General (60 N.L.R. page 145) that it is open to a
servant of the Crown, who has been unlawfully

| dismissed from the Public Seivice by the Public

Service Commission, to seeck to obtain from a
competent Court a declaration that he has not
been dismissed by the Public Service Commission
according to law. The breach of contract of emp-
loyment alleged by the plaintiff in his plaint is the
unlawful termination of his services by the Director
of Land Development. The trial Court examined
the question whether the termination of the plain-
tiff’s services was according to law or not. We
notice that the learned District Judge has also
examined the question whether, as held in the
case of Silva v. Attorney-General, it was open to the
District Judge to declare that the termination of the
plaintiff”s services was void and inoperative. The
learned District Judge acknowledged that he was
bound by the decision in the case of Silva v.
Attorney-General. He has not made the declaration
that the termination of the plaintiff’s services was
void and inoperative because he has taken the
view that the Director of Land Development had
the power to terminate the plaintiff’s services and
that such power was lawfully exercised. -

For the aforesaid reasons we are of the view
that, having regard to the prayer of the plaintiff
for such other and further relief as to the Court
may seem meet, it is open to this Court to make a
declaration that the termination of the plaintiff’s
services by the Director of Land Development
was void and inoperative. Accordingly we make

%

that declaration and set aside the judgment. and

decree of the learned District Judge.

The plaintiff-appellant is-entitled to- the costs’ '

of appeal and also to the costs of the trial in the

District Court. : _ W

Samerawickrema, J. e i
I agree. -

o
A ey

: Abpeal allowed.
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Present: T. S. Fernando, J. and Samerawickrame, J.

TOWN COUNCIL, DODANDUWA v. WILBERT DE SILVA & OTHERS

S.C. Application No. 43/68

Application for a Mandate in the nature of a Writ of Mandamus on
Galbokka Hewage Wilbert de Silva of Greenwood, Dodanduwa
and another.

Argued and decided on: April 6th, 1968

Writ of Mandamus — Prentises occupied by Conciliation Board — Failure to pay assessnient rates
Jfor over six years — Unsuccessful attempts by landlord (Town Council) to recover possession of premises —
Application for certificate, a pre-requisite to instituting action for declaration of title and ejectment to same
Conciliation Board — Unreasonable delay in issuing certificate — Conduct of Board deplorable.

After an unsuccessful attempt to seize and sell a house occupied by the Conciliation Board (constituted under the
Conciliation Boards Act) and situated within a Town Council area, for non-payment of assesment rates by the Chairman
of the Council for over 6 years, the Council caused it to be vested in itself.

This step too did not enable the Council to obtain possession of the premises and notwithstanding a further two years’® -
time being granted, possession could not be recovered. Thereupon on 11.6.67 the Council applied to the same Conciliation
Board of which the first respondent is the Chairman for a certificate which is a pre-requisite under the Conciliation Boards
Act for the instituting of an action for declaration of the title and for ejectment.

As there was unreasonable delay in issuing the Certificate asked for, the Town Council applied for a writ of Mandamus
on the respondents who are the Chairman and members of the Board.

Held: That it was clear that theConciliation Board was adopting an obstructionist attitude towards this matter
and hence the applicant was entitled to a Writ of Mandamus compelling the respondents to take
all necessary steps to issue the certificate forthwith.

Per T. S, Fernande, J.—“Conciliation Boards should set a better example and should co-operate with the local
authorities. We are satisfied that the Conciliation Board is adopting an obstructionist attitude, very probably for the reason
that its Chairman is the party affected here. This attitude of the Board is most deplorable and exhibits in its a lack of a
sense of public conscience. We are satisfied also that there has been a virtual refusal to grant a certificate which the applicant
Council was fully entitled to receive.”

Harischandra Mendis, with Gentunu Seneviratne, for the petitioner.

Ist and 2nd respondents in person.

T. S. Fernando,,_:J. of the Conciliation Board, and he had been in
arrears in payment of the assessment rates due

tioner. The 1st and 2nd respondents are present in respect of premises within the JTown Council
but are not represented by counsel. The position | area occupied by him for a period in excess of 9f
taken up on behalf of the respondents is that the | years. It would appear that in description, the .
Conciliation Board of which they are members | Town Council, on account of non-payment of the
has not yet concluded the hearing before them. rates, had the premises seized and, thereafter,

The proceedings before the Conciliation Board attempted to Se”. it There Weip 18 t_;id.fler_s att'it:j:
which this application exposes indicate a deplorable | sale. We can quite understand how in & situa
state of affairs. The Ist respondent is the Chairman ' such as this would-be bidders kept away.

We have heard Counsel on behalf of the peti-

i

* For Sinhala translation, see Sinhala section, Vo\. 16 part 7 p. 19
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The next step the Town Council did take was
to vest the premises in itself for non-payment of
rates. This step also did not enable it to take
possession of the premises unless possession had |
been given up peacefully. Tt would appear that
the Council had granted the Ist respondent a
further two years’ time to give up possession of the
premises. Unable to obtain possession even after
the lapse of these further two years, in deference
to the provisions of the Conciliation Boards Act,
the Town Council on the 11th of June 1967
filed proceedings before the Conciliation Board of
which the 1st respondent himself is Chairman,
prayed for a certificate which is a pre-requisite

for the filing of action in the District Court for a
declaration of its title and for ejectment of the 1st i
respondent, The contention of the st respondent
(the Chairman of the Conciliation Board,) of the
2nd respondent (a member of that Board), and
apparently of the other respondents as well is
that the proceedings before the Board are not |
yet concluded and that in these circumstances
mandamus does not lie.

Conciliation Boards should set a better example
and should co-operate with the local authorities.

| We are satisfied that the Conciliation Board is

adopting an obstructionist attitude, very probably
for the reason that its Chairman is the party
affected here. This attitude of the Board is most
deplorable and exhibits in it a lack of a sense of
public conscience. We are satisfied also that there
has been a virtual refusal to grant a certificate
which the applicant Council was fully entitled to

| receive,

The applicant is entitled to an order in the
nature of a Writ of Mandamus compelling the
Ist to the 11th respondents to take all the steps
necessary to see that the certificate applied-for by
the applicant is issued forthwith.

The applicant is entitled to the costs of this
application to be paid by the respondents.

Samerawickrame, J.
I agree.
Application allowed.

Present: Tennekoon, J.

MRS. CHRISTOBEL VIVIENNE ABEYRATNE rnee WEERAKOON

V.
MRS. SOMA MARAMBE KUMARIHAMY & OTHERS

S.C. 1/67 — Appeal to the Supreme Court in ternis of section 29(2) of the
Employees’ Provident Fund Act No. 15 of 1958 in Case No. EPF|TA[2/67

Argued on: 17th & 20th May, 1968
Decided on: 20th June, 1968

Employees’ Provident Fund Act, No. 15 of 1958, sections 3(1), 3(2), 23, 24, 46(1) — Employee

contributing to Fund as mentber—Nomtination of person to receive all aniounts lying to credit
of member on his death — Subsequent Last Will made by such member bequeathing the antount to, others
as well — Claim and counter claim by Executor named in Will and person nominated — Who is entitled
to the benefit?

i i a member of the Employees’ Provident Fund and in terms of the
Employegggrmigéhflgﬁlg e‘;g Igjofhlesdo?nl 92538/' 7r{fa,6dgggqt;£%tipn§ to the saidpl?u)lgd. He had nominated the Ist respondent
as the person entitled to be paid all amounts lying to his ¢redit in the Fund in the event of his death.

- W. had also left a Last Will in which he had bequeathed his property including the sum lying to his credit in the said
Fund to the appellant, and the 1st, 3rd and 4th respondents,

The 2nd respondent as Executor of the said Last Will claimed the amount lying to the crec_lit of W. from the
Commissioner of Labour. The Ist respondent counter-claimed as the person nominated by W.

issi i i inati he first respondent was entitled
The Commissioner, acting under section 28 of the Act made a determination that t ‘ 1
to the‘éntitet;' of the amount, wghich decision was affirmed by the Tribunal of Appeal on an appeal taken to it.

“On an appeal to the Supreme Court from the last decision under section 29(2) of the Act.

Held: (1) Thatinvi isi i i¢ i o & at the nomination
23k t w of the provisions of section 3(2) of the said Act it could not be argued tha
w20 594 (I) : T_.h;__ :ﬂ: l?st.reépon%ent was revoked or superseded by the Last Will, :
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(2) That the argument for the appellants that the 2nd respondent as executor was entitled to the payment
of the said benefit under sub-paragraph (a) of section 24 of the Act could not be accepted as;

(a) this section was intended to apply only in cases where a member dies and there is no
valid or effective nomination.

(b)) ‘nomination’ is the only method provided by the Act by which a member of the Fund
can control the destination of the amounts standing to his credit in the event of his death.

(¢) a member of the Fund cannot make a testamentary dispositon of such money.

(3) That the 1st respondent, being nominee was thercfore entitled to receive the benefit.
M. T. M. Sivardeen for the appellant.

Ananda de Silva, Crown Counsel, for the Attorney-General.

| Act, and the Tribunal by its order of 27/6/67
‘ affirmed the Commissioner’s decision holding that

One F. L. S. S. Weerakoon who was employed | the Ist respondent was the person entitled to the
as an Engineer in the Ceylon Mineral Sand_slbeneﬁt. The present proceedings are an appeal
Corporation was a member and made contri- lunder section 29(2) of the Act to this Court from
butions to the Employees’ Provident Fund in|the decision of the Tribunal of Appeal.

terms of the provisions of the Employees’ Provident |
Fund Act No. 15 of 1958 (hereinafter referred to| The Ist ground of appeal viz: that the nomination

as the Act). He had nominated the Ist respondent | of the Ist respondent was revoked or superseded
Mrs. S. M. Kumarihamy as the person entitled to | by the Will was quite rightly abandoned at the
be paid all amounts lying to his credit in the Fund | hearing before me by Counsel appearing for the
in the event of his death. Mr. Weerakoon was |appellant in view of the provisions of section 3(2)
above 55 years of age and still employed under the | of the Act which provides that —

Mineral Sands Corporation when he died on 23rd :
i Corp : “Neither a member of the Fund nor any person

of July 1966. At the date of his death there was a | (laiming under him shall have any interest in, or claim
sum of about six thousand rupees lying to his to, the moneys of the Fund otherwise than by virtue of

credit in the fund. Mr. Weerakoon had left a G PrOVISION of XK At o of Ay T EeIR

Last Will in which he is said to have bequeathed his The second ground of appeal and the one that
property (including the amount lying to his | was pressed by Counsel for the appellant was that
credit in the Fund) to the appellant and the Ist, | the 2nd respondent as Executor of the Last Will
3rd and 4th respondents. The 2nd respondent in | of the deceased member was entitled to”payment
his capacity as Executor of the said Last Will | of the benefit under sub-paragraph (a) of section
claimed the amount lying to the credit of Weera- | 24 of the Act.

koon from the Commissioner of Labour. The
Ist respondent also claimed the said sum of money | Crown Counsel appearing for the Commissionet
as the person nominated by Weerakoon to receive |of Labour was equally emphatic that section 24 of
the amounts lying to his credit in the event of his [the Act the very section on which the appellant
death. relied clearly negatived appellant’s contention.

Tennekoon, J.

The Commissioner acting under section 28 of | Section 24 reads as follows:—

the. Act made a determintaion that the Ist res- “Where a member of the Fund d{;:s bef(él:e p"ﬁ’{f:"i’
. i : R 7 entitled to the amount standing to his credit 10 his 107
pondent was. entltl'ed to the entirety of the benefit B o e ho dics Siver Beosniil ehis
the amount of which appears to have been calcu- | thereto but before receiving such amount or where 1&0

: _ : nominee has been appointed under regulations mace
lated to be Rs. 5,800/60. An appcal was taken | FOFFREE. B0 to whom such amount should be paid i

to the Tribunal of Appeal under section 29 of the |  the event of the death of such member or where on®
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nominee has been appointed and he is dead or where
more than one nominee is appointed and any one of them
is dead, then such amount shall —

(a) if it is not less than two thousand five hundred
rupees, be paid to the executor of the last will or
the admlmstratqr of the estate of such deceased
member to be included in that estate; and

()

if it is less than two thousand five hundred rupees,
be paid to the person who is, or be apportioned
by the Monetary Board among the persons who
are certified by the Commissioner to be in his
opinion, entitled by law to such amount.”

Before examining this section it is necessary to
be informed of the meaning of certain words
and expressions used therein. A ‘member of the
Fund’ is an employee who has become liable to
under section 10 to pay contributions to the
Fund: he continues to be a member so longas there
is any sum to the credit of his individual account
in the Fund (see section 3(1) of the Act).

The expression “‘before becoming entitled to the
amount standing to his credit in his individual
account” has reference to section 23 under which
provision is made for all the situations in which the
amount in the fund standing to the credit of a
member will be paid out to Aim.

The word ‘nominee’ is not defined in the Act:
but its meaning is made clear in the section em-
powering the Minister to make regulations in
respect of nominations. Sections 46(1) reads as
follows :—

“The Minister may make regulations —

(g) in respect of the nomination by a member of the
Fund, of a person or persons to whom thelamount standing
to the credit of that member’s individual account in the
Fund may be paid in the event of that member’s death
and the manner of revocation of such nomination;”

It is clear that the word ‘nominee’ insection 24
refers to a person nominated (in accordance with
rules made by the Minister) by a member of the
Fund and that such nominee would be the person
entitled to be paid the amount standing to the credit
of that member in the event of that member’s
death. To say of a nominee that he is not entitled
to be paid the benefit upon the death of the member
who nominated him is to deny to the term ‘nomi-
nee’ the very meaning which is attributed to it in

the Act. Section 25 makes it quite clear that there
are three categories of persons who become
entitled to a benefit under the Act viz:

(1) those referred to in section 23,
(2) those referred to in section 24, and

(3) a nominee appointed by a member as_the person
entitled to be paid the benefit upon his death.

Section 23 deals with the circumstances in which
the benefit is paid to the member himself, he being
alive; upon death of a member, if there is a nominee
or nominees, such nominee or nominees become
entitled to the payment. The only area in which
provision is further needed is where the member
dies without having made a nomination at all or
where at the death of a member a nomination has
become defective by reason of the supervening
event of death of a sole nominee or of the death
of any one of several nominees. One would have
expected section 24 (the only provision relating to
entitlement to benefits other than section 23 and
those relating to nominees) to deal with this
aspect. But it ex facie deals with situations already
covered by other provisions of the Act and in a
manner which drains the word ‘nominee’ of the
meaning attributed to it in other parts of the Act.
For convenience of analysis this section can be

split up into five parts:—

(1) where a member of the Fund dies before becoming
“entitled to the amount standing to his credit in his
individual account, or

where a member dies after becoming entitled thereto
but before receiving such amount, or

(2)

where no nominee has been appointed under regu-
lations made under this Act to whom such amount
should be paid in the event of the death of such
member or

3)

where one nominee has been appointed and he is-
dead, or

)

where more than one nominee is appointed and any
one of them is dead,

(3)

then such amount shall etc.

Now, looking at the plain meaning of words,
the only condition postulated to bring limb 1
or 2 into operation is the death of the member—
and this, irrespective of the existence of a valid
and operative nomination. If this is the result
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intended by the legislature it is inconceivable
why limbs (3), (4) and (5) were atall incorporated.
It would have been sufficient, without the waste
of so much legislative breath in repetition and
tautology to enact that “where any member of
the Fund dies” then payment shall be made in
accordance with sub-paragraphs (a)and (b) of
the section. Further, limbs (3), (4) and (5) are
pregnant with meaning; they imply very clearly
that the section has no application where there is a
valid and operative nomination at the time of the
death of the member. Are then limbs (1)and (2)
to be confined to cases where there is no valid and
operative nomination? It is not possible to reach
this result because that is the very kind of cace
dealt with in limbs (3), (4) and (5). It is also
obvious although there is no express postulation
of ‘the death of a member’ for limbs (3), (4) or
(5) to operate, the death of a member as contem-
plated in limb (1) or as contemplated in limb
(2) is a condition precedent for limbs (3) or (4)
or (5) to operate. There is thus a defect in the
section as it stands. The absurd results to which it
can lead are revealed when one triesto apply
the section to the facts of the present case. As
contended by Counsel for the appellant, the appli-
cation of the 1st limb can only resultin the exe-
cutor being declared entitled toreceive payment.
As contended by Counsel for the Sth respondent,
the clear and necessary implication of the 3rd
and 4th limbs of the section is thatthe deceased
member having made a nomination (of the Ist
respondent) and that nominee being alive, the
section has no application. Thus the application
- of section 24 as it stands yields the absurd answer
that both the executor, representing the estate
of the deceased member and the nominee, are
each entitled to be paid the whole sum standing
to the credit of the deceased member, and they
should both be successful in these proceedings —
a situation very reminiscent of the Caucus-Race
in Alice in Wonderland, where everybody wins
and there is no loser. That beingthe case, rather
" than say that the section is beyond interpretation,
I would make use of the principle that a court,

in interpreting a statutory provision is permitted,

occasionally, in order to prevent manifest absurdity,
and ut res magis quam pereat, toread ‘and’ for ‘or’.
(See Maxwell, Interpretation of Statutes 11th
Edition page 229). It seems tome that if the word
‘or’ that appears after the 2nd limbis read as
‘and’ one gets a perfectly sensible provision that
accords with the scheme of the Act and avoids
the internal inconsistencies and absurdities in
the section as it stands at' present. Inmy opinion,
the section should be read as follows:—

Where a member of the Fund dies before hecommg
entitled to the amount standing to his credit in his md1-
vidual account, or o

where a member dies after becoming entitled thereto but
before receiving, such amount, and

where no nominee has been appointed under regulations
made under this Act to whom such amount should be
paid in the event of the death of such member or

where one nominee has been appointed and he is dead, or
where more than one nominee is appointed and any
one of them is dead, g

then such amount shall etc.

The section it seems to me was intended to
apply only in cases where a member dies and
there is no valid or effective nomination. ‘Nomi-
nation’ is the only method provided by the Act
by which a member of the Fund can control the
destination of the amount standing to his credit
in the event of his death. As observed earlier a
member cannot make a testamentary disposition
of such moneys. The content of sub-paragraphs
(a) and (b) of section 24 are clearly directed towards
a situation of ‘intestacy’ in regard to the amount
in the Fund; and intestacy in this context can
only refer to the absence of a valid or fully effective
nomination. . _

Applying the section in this way I hold that
having regard to the fact that in the present casc
there was a valid and effective nomination of a
person who remained alive at the time of the death
of Weerakoon, section 24 has no- application;
and no right for the executor to receive the money
in question can be founded on that section.
The Ist respondent being nominee is entitled fo
receive the benefit.

In the result the appeal fails and is- dlsmlssed
There will be no order for costs. VE

Appeal dismissed. .
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Present: Weeramantry, J.
RAM BANDA ». THE RIVE EYS

R VALLEYS DEVELOPMENT BOARD

S.C. 31/1966 — Labour Tribunal Case No. 8/24713

Argued on: 28th February, 1968, 14th, 15th,

16th, 17th, 18th & 19th March, 1968
Decided on: 10th July, 1968.

Industrial Disputes Act No. 43 of 1950 — Creation o

62 of 1957 — Rule making powers conferred on Minister by sections 31A(2) and 39(1) thereof — Regu-
]an'c_'n' 16 enacted by Minister specifying time limit for making applications to a Labour Tribunal —
Validity of such Regulation — Whether such Regulation belongs to field of substantive law or procedure

— Whether necessary for giving effect to principles of Act — Power of Courts to declare it ultra vires

even though approved by Parliament — Industrial Disputes Act, sections 31A4(2), 31B(1), 31D(3), 39(1)
and (2) — Interpretation Ordinance (Cap. 2), section 17(1)(e). §

f Labour Tribunals by Amending Act No.

7y Statutes — Rerros{oecn‘ve operation — Presumption against interference with vested rights — Dis-
tinction between vested rights and existing rights — Whether Amending Act No. 62 of 1957 applicable

retrospectively to a termination which occurred prior to the introduction of the Act — No right to relief
under Act in such a case.

_ In terms of Regulation 16 of the Regulations made by the Minister of Labour under section 39 of the Industrial
Di_sputes Act (No. 43 of 1950 as amended by Act No. 62 of 1957) an application by a workman to a Labour Tribunal for
relief or redress must be made within 3 months of the termination of the workman’s services.

_The appellant in the present case had made an application to a Labour Tribunal on 14th August 1965. There was
a finding of fact by the President of the Tribunal that the actual date of the termination of his services was in the year
1957. In terms of Regulation 16 the application was therefore out of time and it was rejected by the Tribunal as the date
of dismissal was held to be more than three months anterior to the application.

The only point taken in appeal for the appellant was that Regulation 16 was ultra vires the powers conferred on
the Minister by the Industrial Disputes Act. While contending that this Regulation was infra vires, counsel for the respon-
dent took the further point that the appeal could not in any event succeed as at the date of the termination there was no
Tribunal in existence to which an application for relief could have been made. Part IV A of the Act (brought in by Act No.
62 of 1957), which created the Labour Tribunals, was enacted in its entirety only on 31st December 1957 which was a
date subsequent to the termination of the workman’s services.

Held: (1) That Regulation 16 made by the Minister was ultra vires. This Regulation enacted a rule that was
one of substantive law rather than procedure and would not, therefore, come within the scope of the
rule-making powers conferred on the Minister by sections 31 A (2) and 39(1) of the Industrial Disputes
Act, as amended; nor was such a rule necessary in terms of section 39(1)(h) for carrying out the
provisions of the Act or giving effect to its principles.

(2) That the requirement of approval by Parliament found in section 39(2) of the Act, which made every
regulation so approved “as valid and effectual as though it were herein enacted”, did not have the
effect of removing such regulations from the purview of the Courts once Parliamentary approval
had been obtained.

(3) That although the regulation in question was ulfra vires, the Act did not apply retroactively to a ter-
mination which had occurred prior to its introduction as this would involve an m_terfgrence with
vested rights for which there was neither express provision nor necessary ‘1mphca‘glon in the Act.
The workman in the present case had no right of access to the Labour Tribunal since his services
had been terminated prior to the statute creating the Tribunals coming into operation.

Per Weeramantry, J.— (A4)“The duty of interpreting the regulation and the parent Act in order to see whether the former
falls within the scope allowed by the latter devolves on the courts alone. It is a principle that has pften been ?ssertf:q, and
bears reassertion, that just as the making of the laws is exclusively the province and function of_ Parhament,_ S0 is tl}eu' inter-
pretation the province and function exclusively of the courts, In the total and exclusiye commitment of this function to the
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care of the courts, tradition, law and reason all combine; nor is any organ of the St_‘atc SO WC". equipped in ﬁact (see S.A,
de Smith, Judicial Review of Adm. Action, p. 7.) or SO amply authorised by law to discharge this function. It is self-evident
that Parliament is not nor ever can be the authority for the interpretation of the laws which it enacts.

In the view stated above, the courts as the sole interpreters of the law are committed to the duty, despite section
39(2), to consider whether a regulation travels beyond the powers conferred on its m;-\ket Any other view of the law seems
fraught with danger to the subject for it would free the acts of creatures of the legislature from the checks and scrutinies
which alone are effective in ensuring that the delegated authority while operating to the uttermost limits of its powers does

not travel beyond.:

(B) “But this does not justify us in reading into the plain terms of section 31B, provisions which are not in fact contained
therein. It seems to me upon a plain reading of that section, that the peg upon which the workman must hang his claim to
approach the Tribunal is not an industrial dispute but whatever is specified in the respective sub-sections of section 31B(1),
In so far as sub-sections (a) and (b) are concerned, this peg would appear to be the termination of services; and immediately
upon such termination there would accrue to the workman a right of access to the Tribunal. The section does not upon
any reading require that the termination should as a condition of access to the Tribunal mature into an industrial dispute

if indeed that were possible in law.”

(C) “The word ‘vested’ would appear to have a legal meaning which is primarily understood as being ‘free from all
contingencies’ (Re Edmondson’s Estates 1868, L.R. 5 Eq. 389 at 396-7.) and the distinction between such a right and an
existing right has been well explained by Buckley, L.J. in West V. Gwynne, (1911) 2 Ch. 1at 12, in these terms ‘Suppose
that by contract between A and B there is in an event to arise a debt from B to A, and suppose thatan Act is passed which
provides that in respect of such a contract no debt shall arise. As an illustration take the case of a contract to pay money
upon the event of a wager or the case of an insurance against a risk which an Act subsequently declares to be one in respect,
of which the assured shall not have an insurable interest. In such a case, if the event has happened before the Act is passed
so that at the moment when the Act comes into operation a debt exists, an investigation whether the transaction is struck
at by the Act involyes an investigation whether the Act is retrospective .... but if at the date of the passing of the Act
the event has not happened, then the operation of the Act in forbidding the subsequent coming into existence of a debt
is not a retrospective operation, but is an interference with existing rights in that it destroys A’s right in an event to become
a creditor of B’. It was held that there was nothing in the language of the new enactment excluding from its scope contracts
entered into prior to its date of operation. The rights affected were merely existing rights and there was no presumption

against interference with existing rights.”

Cases referred to: United Engineering Workers® Union v. Devanayagam, (1967) 69 N.L.R. 289; LXXII C.L.W. 35.
Abdul Cader v. Sittinisa (1951) 52 N.L.R. 536.
Institute of Patent Agents V. Lockwood, (1894) A.C. 347; 71 L.T. 205; 10 T.L.R. 527.
Minister of Health v. The King (ex parle Yaffe), (1931) A.C. 494; (1931) A.E.R. Rep. 343; 47 T.L.R,

347,
The Pinikahana Kahaduwa Co-operative Society Lid. V. Herath, (1957) 59 N.L.R. 145.
Akilandanayaki v. Sothinagaratnam, (1952) 53 N.L.R. 385: XLVI C.L.W. 67 (D.B.)
Re Edmondson’s Estates (1868) L.R. 5 Eq. 389.
West v. Gwynne, (1911) 2 Ch. 1 ;

IDr. Colvin R. de Silva, with R. Weerakoon, M. de S. Boralessa and M. B. Jayasinghe, for the
applicant-appellant.

C. Ranganathan, 0.C., with S. J. Kadirgamar. O.C., and S. Sharvananda, for the employer-
respondent.

Weeramantry, J. 1957 and upon the material placed before him the
| President of the Tribunal has found that the actual
The appellant in this case filed an application | date of termination was in the year 1957 and
before a Labour Tribunal on August 14th 1965 | not in the year 1965. The workman’s application
seeking relief against his dismissal by the respon-  was hence rejected by the Labour Tribunal by 1ts
dent. He averred that his services were terminated | order dated 20th September 1966 for the reason that
in 1965, inasmuch as a final appeal made by |the date of dismissal was more than three months
him to his employer was rejected in that year. anterior to the application, which was tl}erefore
out of time. The time within which applications

1t was admitted however that the employee |for relief or redress must be made to Labour
had not been working for the employer after | Tribunals is fixed by Regulation 16 made by the

4——
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Minister of Labour under section 39 of the In-
dustrial Disputes Act as amended by Act 62 of
1957, and appearing in Gazette 11688 of 2nd
March 1959. From this order the workman
appeals.

The only point taken in appeal by the appellant
is that Regulation 16 already referred to is wltra
vires the powers conferred on the Minister, the
appellant’s contention being that this regulation
in effect takes away from the workman a right
given to him by the legislature, and to that extent
nullifies or repeals the principal enactment. It
is urged that inasmuch as the workman is on the
expiry of the stated period deprived by this
rule of his right of access to the tribunal. the rule
falls outside the limited ambit of the Minister’s
rule making authority. Argument on this question
of law was very exhaustive, extending over several
days, and 1 must record my appreciation of the
assistance 1 have derived from both Counsel
on this most important question.

Learned Counsel for the respondent while
strenuously maintaining that the rule is in fact
intra vires has taken the further point, not taken
before the Tribunal, that at the date of termination
there was no tribunal in existence to which appli-
cation could be made for relief.

I shall deal first with the question of ultra
vires and thereafter consider the effect on this
application of the circumstance that the Tribunal
came into existence after the termination of the
appellant’s services.

In dealing with the question of ultra vires,
we must first examine the terms in which the
parent Act invests the Minister with his rule-
making power.

The sections conferring these powers are sections
31A(2) and 39 (1) of the Act. Section 31A(2)
states that regulations may be made prescribing
the manner in which applications under section
31B may be made to a Labour Tribunal. Section
39(1) enables the Minister to make regulations in
respect of the several matters enumerated in its

various sub-sections, those relevant for our con-
sideration being the matters specified in sections
39(1)(a), 39(1)(b), 39(1)(ff) and 39(1)(h).

It is submitted for the appellant that a regulation
specifying a time limit for access to the Tribunal |

does not come within the scope of any of these
enabling provisions, while the respondent contends
that more than one of these enabling provisions
would clothe the Minister with authority to make
such a rule.

It would appear that sections 39( [)(a) and (b) do
not amplify the area within which rules may be made
but merely state that where matters are required
by the Act to be prescribed or regulations are
required or authorised to be made, the Minister
may make them. The matters on which such
regulations may be made must therefore be
sought in other provisions of the Act. These are
section 31(A)(2) on the one hand, and, on the other,
the relevant subsections of section 39(1), which
are subsections 39(1)(ff) and 39(1)(h). These
provisions may be divided into two broad groups
— 31A(2) and 39(1)(ff) which deal with questions
of ‘manner’ or ‘procedure’ and 39(1)(h) which
deals with matters necessary for carrying out the
provisions of the Act or giving effect to its princi-
ples.

I shall deal first with the question whether
the rule we are now considering is one relating to
‘manner’ or ‘procedure’ and so falling within the
scope of sections 31A(2) or 39(1)(ff).

This phraseology necessitates an examination
of the distinction between matters procedural
and matters substantive, a distinction which must
first be examined in the light of legal theory.

The distinction between substantive and pro-
cedural law is one of the traditional classifications
of jurisprudence but it is well recognised that a
given rule may, depending on its context and its
application, move over from one department
to the other or stand somewhat uncertainly on
the border between them. Indeed legal history
shows that important rules of purely substantive
law have taken their origin in matters procedural.

There is no general principle which affords
a test for deciding whether a given rule belongs
to the realm of substantive law or to the realm
of procedure, but it is important to look to subs-
tance and real effect rather than to form in deter-
mining this question. The fact that a rule appears
in form to be procedural does not necessarily
make it so, for what may be procedural in appea-~
rance may well be substantive in effect. Thus
Salmond (Jurisprudence, 12th ed. p. 462) observes
that *although the distinction between substantive
law and procedure is sharply drawn in theory, there
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are many rules of procedure, which, in their prac-
tical operation, are wholly or substantially
equivalent to rules of substantive law.” Rules

relating to limitation are among the categories cited |

by the same authority as being wholly or subs-
tantially equivalent to rules of substantive law.
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this sense the workman denuded of his right to
relief stands in much the same position as a person
against whom a rule of acquisitive prescription has
run. It would ill accord with reality to describe
such a rule destroying the total content of a right
as onc of ‘manner’ or ‘procedure’.

We must therefore _exai'nine this particular‘ In support of the contention that these rules
rule in its actual operation with a view to deter= | are procedural, the analogy of the Civil Appellate
mining its true nature and whether even il it should | Rules has been called in aid. The Civil Appellate

appear to be procedural as contended for by the
appellant, it is in fact substantive.

It must be observed preliminarily that limi-
tation in respect of a workman’s rights of access
to Labour Tribunals for relief or redress is some-
what different in its juristic nature from limitation
operating in bar of a litigant’s right to approach
a court of law for a remedy. A litigant who is
barred by a rule of limitation from seeking redress
in a court of law is not left merely with an empty
shell of right in his hands. Though debarred from

his normal remedy in a court of law there is real |

content in the residue of his rights and these can
assume substance in a variety of ways as for
example when a prescribed debt is looked upon

as good consideration for a fresh contract in |

English Law or when under Roman-Dutch Law
a prescribed debt which is paid cannot be claimed
back on the ground of unjust enrichment.

On the other hand the imposition of a time
bar upon the workman’s right of access to a
tribunal operates so as to strike at the foundation

. of the statutory benefits accruing to him from |

that portion of the Industrial Disputes Act re-
lating to Labour Tribunals. In other words,
unlike the litigant barred by limitation from an
ordinary court of law, he retains not even the
empty shell of those special rights which the
Legislature has given him but sees them vanish
away in their totality the moment the time bar
springs into effect. Left with no access to the
special tribunal created for him, he is destitute
of all benefits conferred on him by the statute
and is thrown back simply upon the common
law contract as administered by the common
law courts — that self-same subjection to the
letter of his covenant which these legislative
provisions were designed to mitigate and soften.

The total deprivation of right which results
bears more resemblance to the operation of a
rule of acquisitive prescription than of extinctive
prescription or limitation, for what is destroyed
- is the right itself and not the remedy alone. In

Rules were made by the judges under a rule
making power conferred on them by section 49(1)
of the Courts Ordinance. This provision empowered
the judges of the Supreme Court to frame, cons-
titute and establish such general rules and orders
of Court as to them should seem meet for regulating
inter alia the form and manner of proceedings to
be observed in the Supreme Court, the pleading
practice and procedure not specially provided for
by the Civil Procedure Code, and in particular
the mode of prosecuting appeals.

In terms of this rule making power the Civil
Appellate Rules were framed containing certain
provisions specifying limits of time, as for example
Rule 2 specifying the time for application for type-
written copies and Rule 4(b) specifying the time
within which additional fees should be paid for
typewritten copies. Such limitations of time im-
posed under the authority of enabling provisions
relating to procedure are cited in support of the

' time limit imposed by the Minister under his

enabling powers relating to procedure.

I consider thatthe analogy of the Civil Appellate
Rules does not hold for the reason that there is
no taking away thereby of any right given to an
appellant but only the imposition of certain pro-
cedural requisites to be complied with by ‘a
person choosing to assert the right of appeal given
to him. This right of appeal, it must be remembered,
is itself not an unqualified right but is limited as
to time and hedged in by various requisites laid
down by the legislature itself. Such a right will
by the terms of its creation automaticallydie if not
asserted within the life-span set for it by the legis-
lature. A regulation in regard to the manner of
its assertion, in default of compliance with which
it will not have been properly asserted, is a notion
far removed from that of the imposition of a
guillotine by Ministerial act upon the very right
itself, There is no question therefore in gegard
to the Civil Appellate Rules, as there 18 il the
present case, of the total deprivation of a right —
far less of one so unlimited in time and so original
in content as that we are now considering.
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It is also pertinent to observe in regard to the
right to appeal that although the legislature itself
has specified a limit of time for its exercise, it has
also provided safeguards in the form of leave to
appeal notwithstanding lapse of time and relief
by way of revision, to avoid hardship in its ope-
ration. Safeguards of this type are totally denied
to a workman deprived by the Minister of acecess
to the Tribunal. There is unmistakably in the
latter case the extinction of a right and not 2
regulation of the manner of its exercise.

All these considerations point conclusively to
the rule being one of substantive law rather than
of procedure.

It is also possible to examine these provisions in
a narrower way. Thus when section 31A(2) pres-
cribes the manner in which an application may be
made to a tribunal, this provision may perhaps
be interpreted in the narrower sense that the
manner therein referred to is the actual way in which
rather than the time within which the application
should be made. Again when section 39(1)(ff)
speaks of procedure to be observed by a Labour
Tribunal in proceedings before that tribunal it
can be construed to exclude procedure relating to
those ‘pre-trial’ stages when the matter is not yet
before the Tribunal.

These constructions are of course not the only
possible ones and it is perhaps permissible to
read each of these sub sections more liberally
so as to avoid the restricted meaning indicated
in the preceding paragraph, and contended for
by the appellant.

However in case of doubt that construction
should prevail which will conserve rather than
take away the rights which the legislature has
conferred in terms of the Act, and the restricted
meaning referred to above should be favoured,
limiting as it does the scope of the power to whittle
down those rights by regulation. It is also desirable
in the interpretation of the terms in which dele-
gated powers are conferred, to lean in favour of
that construction which lessens rather than widens
the ambit of the delegated law making power.

It is not of course necessary in the present case
to rest the exclusion of these rules from those
which the Minister is empowered to make, on
the basis merely of such rules of construction,
for the larger consideration that the rule appears
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to be substantive rather than adjectival in its
cffect would appear to exclude it from the ambit
of the subsections we are now considering.

If, for the foregoing reasons, the rule we are
considering pertains to substantive law rather
than procedure, there would be difficulty in
bringing it within the scope of sections 31 A (2)
and 39(1)(fT).

Furthermore, a practical view of the scope of

(such a rule of limitation points strongly to the

necessity for its enactment by the legislature itself.
If, in the language of Viscount Dilhorne in United
Engineering  Workers’ Union v. Devanayagam,
(1967) 69 N.L.R. 289 at 298, the circumstances
set out in section 31B(1) of the Act, form “the
gateway through which a workman must pass
to get his application before a tribunal”, " the
Minister would by mere regulation be narrowing
the gateway which the legislature has so created,
or, to be more apposite, be closing it altogether,
within such time as he may specify. A closure
of the gateway so opened should be by act of the
Legislature itself, and cannot be effected under the
guise of a rule relating to mere procedure.

It may further be observed that the group of
sections relating to Labour Tribunals is not al-
together silent on questions of limitation of time
for the performance of particular acts, as where
section 31 D (3) lays down a time limit of fourteen
days for the purpose of an appeal. Had it been
the intention of the Legislature to limit the time
within which a workman should apply to the
Tribunal for relief or redress, the Legislature
may well be expected in this context to have
imposed such a time limit as well. Indeed the
latter type of time limit is, as is observed in the
next succeeding paragraphs, of a more fundamental
nature than the mere specification of a time limit
for appeal and if the one were deserving of regu-
lation by the Legislature itself so would appear
to be the other.

We must next consider whether the rule is
necessary in terms of section 39(1)(h) for carrying
out the provisions of the Act or giving effect to
its principles. It may perhaps in this as in other
fields of law be desirable to have rules of limitation
but it is doubtful that the imposition of such a
rule is a sine qua non for carrying out such pro-
visions or giving effect to such principles. There
is in regard to the right of access to a tribunal no
such compelling necessity for limiting time, as
there is, for example, in regard to the performance
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of procedural steps in prosecuting a time-limited
right of appeal. Rules regarding the latter have their
justification both in good sense and in practical nece-
ssity for it is essential to the proper functioning of
any tribunal however humble or exalted its place in
the hierarchy of courts, that finality should attach
to its orders. If these are sought to be questioned
the steps involved in so doing must be expeditiously
taken, lest the authority and effectiveness of such
orders should suffer from lack of finality.

Different considerations apply in regard to the
limitation of access to a Tribunal for its authority
remains unaffected by the absence of such a rule.
Tribunals are in no way disabled from carrying
out the provisions of the Act and giving effect
to its principles if employees are not debarred in
this way, and in no view will these objects be
rendered impossible of attainment. Stale claims
must of course under any system be discouraged
but the Act is not devoid of means within itself
for giving effect to this desirable principle for
it may well be that lapse of time would be a factor
taken into account by the President in deciding
what is ‘just and equitable’ in the circumstances
of a particular case.

Indeed the legislature has thought it fit not to
curtail the discretion of the Tribunal in any way
in making an award which it considers just and
equitable. There is no compelling need against this
background to tie the hands of the Tribunal in
regard to a matter which it is at liberty to take
into account in its overall assessment of that
which is just and equitable in the circumstances
of the particular case.

The concession once made that the power
exists to impose such a time bar, must lead also
to a concession to the Minister of a wide and in
effect uncontrolled discretion to determine the
length of time which he considers most appro-
priate for this purpose. If a situation should ensue
of the right being taken away from the workman
after the lapse of a period such as a month or a
week, the workman may well be without a means
of redress against what is in effect his deprivation
by mere Ministerial decree of a right which the
supreme law-making authority has thought fit
to give him. '

It is not indeed the province of this Court,
nor is it necessary for the determination of the
legal question 1 am now considering, to express
any view on the adequacy of the three-month
period the Minister has chosen to mmpose. It may
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however well be contended that this period is all
too short having regard in particular to the in-
volved nature of the negotiation that often
ensues upon termination of services, a process in
which the workman and the employer are by no
means the only parties involved. In the context
of a tribunal freed to so large an cxtent of the
shackles of ordinary law and procedure there
is room for a plea that so stringent a rule of
limitation seems strangely out of place. On the
other hand, justification for such a rule may be
sought in the very amplitude of the Tribunal’s
powers, from subjection to which the employer
should be free after the lapse of a period of time.
This result should however ensue from an Act
of the legislature and not from the will of the
Minister.

The provisions of section 39 (1) (h) do not
therefore in my view bring the rule within the scope
of the authority delegated to the Minister.

It has been sought to attract validity to these
regulations through an application of the pro-
visions of the Interpretation Ordinance. Section
17(1)(c) of that Statute states that where any
enactment confers power on any authority to
make rules, unless the contrary intention appears,
all rules shall be published in the Gazette and shall
have the force of law as fully as if they had been
enacted in an Ordinance or Act of Parliament.
This provision cannot however confer validity
on rules not made within the rule making power.

[ must now deal with the submission that, even
if the regulation lie outside the scope of sections
31A(Q2), 39 (I)(a), 39(1)(b), 39(1)(AT) or 39(1)(h),
it becomes clothed with legal validity through the
operation of section 39(1). This subsection pro-
vides that any regulation made by the Minister
shall not have effect until it has been approved
by the Senate and the House of Representatives
and notification of such approval is published
in the Gazette, and that every regulation so app-
roved shall be ‘as valid and effectual as though it
were herein enacted’.

It is submitted on behalf of the respondent
that the requirement of approval by Parliament
renders the regulations so approved tantamount
to an Act of Parliament itself, the validity of
which is not justiciable by the Courts. Learned
Counsel for the respondent submits that SuC
regulations are law because Parliament Says they
are law and that they draw their validity not from
the law making power of the authority whic
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made them but from the fact of Parliamentary

approval. I shall now proceed to deal with these
submissions.

A provision similar to section 39(2) appeais
in section 49(2) of the Courts Ordinance which
requires rules made by the Judges to be laid before
the Senatc and the House of Representatives.
If within 40 days of being so laid, any such rules
are objected to by either House this subsection
provides that they may be annulled. If however
they are not so annulled and are published in the

Gazette, they are to come into force on publi- |

cation in the Gazette, by virtue of subsection 3.
The case of Abdul Cader v. Sittinisa (1951) 52
N.L.R. 536. would at first sight appear to lend
support to the view that in terms of the Inter-
pretation Ordinance submission to the Legislature
would afford a sufficient answer to the challenge
of ultra yires. In that case the Court observed (at
p. 546) in rcgard to the argument of wltra vires
which was there put forward, that the “provisions
of section 14(1)(e) of the Interpretation Ordi-
nance that all rules that have been submitted to the
Legislature and have not been annulled have
upon publication in the Gazette ‘the force of law
as fully as if they had been enacted in the Ordi-
nance’ under which they are made is a sufficient
answer to the argument of wltra vires.”

It will be seen that the reason there given based
on the Interpretation Ordinance is incorrect.
Reference to submission to the legislature and
the absence of annulment would appear to have
been taken not from the section therein referred
to of the Interpretation Ordinance but from section
49 of the Courts Ordinance. The Interpretation
Ordinance by itself does not therefore clothe
such rules validity and does not carry any further
the proposition that approval by Parliament
renders the regulations valid and effectual. In
the present case therefore the provisions of the
Interpretation Ordinance do not stand in the way
of an argument of w/tra vires, and such an argument
must turn on the construction to be placed on
section 39(2) of the Industrial Disputes Act read
by itself.

It is submitted for the respondent that in any
event the word ‘regulation’ in section 39(2)
refers to any regulation made in the purported
exercise of powers under the Act whether such
regulation be in fact within or without the terms
of the power under which it is made. It seems to
me however that the word ‘regulation’ m section
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39 (2) necessarily refers back to the regulations
already mentioned in section 39(1).

Another reason urged for contending that
Parhmuentary approval confers validity even on
regulations outside the scope of the enabling
powers was that Parliament, in so conferring its
approval, would be interpreting such regulation as
being within the enabling powers which it had
conferred. However, I have elsewhere in this
judgment referred to a principles which militates
against this submission, namely that interpretation
of the law is exclusively the province and function
of the Courts and never that of Parliament, whose
proper province and function is not the inter-
pretation of the laws but the making of them.
Furthermore, even if it be permissible in case of
ambiguity in the construction of the statute, to
look at rules made under its provisions, as an
aid to an understanding of the statute, still, as
Craies observes (Statute Law 6th ed. p. 158)

| too much stress cannot be rested upon the rules,

inasmuch as they may be questioned as being
in excess of the powers of the subordinate body
to which Parliament has delegated authority
to make them. Indeed it is doubtful whether such
legislation can be referred to at ali for the purpose
of construing an expression in the Statute even
in case of ambiguity. (Halsbury, 3rd ed. vol. 36
p. 401).

Reverting now to the main argument that. the
regulation is ““as valid and effectual” as though
contained in the main Act, because the Legislature
says so, we must turn at the very outset to the
observations of the House of Lords in the cele-
brated case of Institute of Patent Agents V. Lock-
wood, 1894 A.C.347. '

There were in this case certain very strong
expressions of opinion by Lord Herschell on the
question whether such a provision rendered a
Regulation so passed not subject to the scrutiny
of the courts. Lord Herschell observed (at p. 359)

“They are to be ‘of the same effect as if they were
contained in this Act’. My Lords, I have asked in vain
for any explanation of the meaning of those words or
any suggestion as to the effect to be given to them if,
notwithstanding that provision, the rules are open to
review and consideration by the courts ... T ownl
feel very great difficulty in giving to this provision, that
they ‘shall be of the same effect as if they were contained
in this Act’, any other meaning than this, that you shall
for all purposes of construction or obligation or other-
wise treat them exactly as if they were in the Act.
No doubt there might be some conflict between a rule
and a provision of the Act. Well, there is a conflict
sometimes between two sections to be found in the same
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Act. You have to try and reconcile them as best you may.
If you cannot, you have to determine which is the leading
provision and which the subordinate provision, and which
must give way to the other. That would be so with regard
to the enactment and with regard to rules which are to
be treated as if within the enactment, In that case pro-
bably the enactment itself would be treated as the govern-
ing consideration and the rule as subordinate to it.”

This strong expression of opinion gives such
words in the Act their literal meaning and en-
deavours to reconcile any inconsistency between
regulations and the parent Act on the basis of a
conflict which must be resolved in favour of the
parent Act, a notion quite apart from the notion
of ultra vires.

Lord Herschell’s view was shared by Lord
Watson and Lord Russell of Killowen. Lord
Morris however differed so strongly as to express
the view that it was not merely within the com-
petence of courts of justice to consider whether the
rules were wultra vires but that it was also their
duty to do so. He considered the question of the
rules being laid before both Houses to be a matter
of mere precaution, not conferring any impri-
matur upon them. It was only a provision afford-
ing an opportunity to a person choosing to take
advantage of it, of moving that they be annulled.

Whether the expressions of opinion by Lord
Herschell and those who concurred in his view

were necessary to the decision in Lockwood’s |

case is questionable, for the decision in fact rested
on a point of procedure. Moreover, the case is
one where the rules sought to be imposed were
in fact held not only by Lord Herschell but also
by Lord Morris, who dissented, to be intra vires
the general rules made by the Board of Trade.
It cannot therefore be authority for the proposition

— and indeed no authority was in fact cited for

the proposition — that a rule which is in fact
ultra vires the parent statute is given validity
by the fact of a clause in the Act giving it the same
efficacy “as if contained in the Act”, nor has a
single instance been cited of a refusal by the Courts
to apply the vires test to rules made in such circums-
tances and falling outside the scope of the enabling
power.

A clause to the cffect that “the order of the
Minister when made shall have effect as if enacted
in this Act’” was indeed held in Minister of Health
v. the King (on the prosecution of Yaffe) (1931)
A.C. 494 H.L., not to preclude the courts from

must of course be observed that the Yaffe case
does not in principle contradict the rule enun-
ciated in Lockwood’s case for the reason that the
statute in the Yaffe case did not require the order
of the Minister to be placed before Parliament.
In Yaffe’s case there was no parliamentary manner
of dealing with the confirmation of a scheme
proposed by the Minister while in Lockwood’s
case Parliament itself was in control of the rules
for forty days after they were passed and could

| have annulled them by motion to that effect.

There has hence been no decisive rejection of the
dicta in Lockwood’s case, while at the same time

| it has never been held that such a clause would

prevail over a rule which is in fact wltra vires.

It is somewhat strange that so important a
question should have passed without affirmative
judicial decision but this would indeed appear to
be the position. To quote Halsbury ““it was not
uncommon in the past for a statute conferring
legislative powers to provide that legislation made
under those powers should have effect or be of
the same force or effect, as if enacted in the Statute
itself; and it was much canvassed though never
decided whether such a provision precluded the
courts from inquiring into the validity of legis-
lation purporting to be made under the powers
in question’’ (Halsbury, 3rd ed. Vol. 36, p. 492).
So also Craies (Statute Law, 6th ed. pp. 309-10)
describes the actual position as being uncertain.

The case of The Pinikahana Kahaduwa Co-
operative Society Ltd. v. Herath (1957) 59 N.L.R.
p. 145, presented an opportunity for the examina-
tion by court of a rule made by the Minister of
Food and Co-operative Undertakings in terms of
section 46(3) of the Co-operative Societies Ordi-
nance.

That statute too provided by section 46(3)
that no rule shall have effect unless approved by
the Senate and the House of Representatives and
notification of such approval was published 1n
the Gazette, and it further provided that every
rule shall upon publication in the Gazette “be
as valid and effectual as though it were herein
enacted.”

In this case the majority of the Court held
that the rule in question was intra vires the rule
making powers granted by section 46(3). Basnayake
C.J., however in a dissenting judgment took the
view that the rule in question was ultra vires

calling in question an order of the Minister |and proceeded to consider the applicability to

inconsistent with the provisions

of the Act. It|an ultra vires rule of the subsection giving rules
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the same force as if they had been contained in the
Act, upon their passage through Parliament and
the necessary publication in the Gazette. He
observed, after referring to Lockwood’s case
and the Yaffe’s case that Lockwood’s case cannot
be regarded as deciding that rules which are out-
side the scope of the rule making power cannot
be questioned in a court of law merely because
the enabling statute has words to the effect that
such rules shall be valid and effectual. He also
drew attention to the absence of any decision of
the English Courts holding that a rule outside
the scope of the enabling power gains validity
when the Act declares that they shall be as valid
and effectual as if contained in the Act, and ex-
pressed the view that the court had power to
declare a rule ultra vires despite such a clause.
The view of Basnayake, C.J., has much to commend
it both for its logical approach and for its clear
_assertion of judicial power in a sphere appropriate
to its exercise.

In the absence then of authority on the subject,
we must turn for guidance to the general principles
and considerations governing judicial review of
administrative legislation, a problem which in
modern times has assumed much importance
in the context of the growing danger both here
and elsewhere of an exercise by administrative
authorities of powers in excess of those speci-
fically conferred on them by Parliament.

It becomes necessary to see firstly what practical
considerations necessitate judicial vigilance in this
matter, and secondly what juridical basis exists
for the exercise by the courts of such a power of
scrutiny.

There has in Ceylon been, in particular during
the period subsequent to the 1938 Revision of
the Legislative Enactments, a large increase in the
volume of subsidiary legislation, the bulk of
which has during the period 1938 to 1956 alone,
exceeded the total volume of such legislation in
the years before. The three volumes which §uﬂiced
in 1938 to contain such legislation have had in 1956

to be replaced by seven of greater bulk; and these
~ will assuredly prove insufficient in volume to
accommodate what has been formulated since.

Maitland’s observation nearly a hundred years
ago (Constitutional History of England, p. 412.)
that England was ‘“becoming a much governed
nation, governed by all manner of councils and
boards and officers, central and local, high and
low, exercising the powers which have been
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committed to them by modern statutes’’ seems
therefore apposite also to this country and to this
time; and in this context all inroads made by such
delegated authorities upon the province of the
supreme law making authority must be most
closely watched. Any trespass on this pieserve
is fraught with attendant danger to the doctrine
' of parliamentary supremacy, however well in-
tentioned in its origin and well regulated in its
exercise.

It is true parliamentary control is sought {o be
| retained over this type of legislation through a
variety of means which include both negative
regulation (subjecting them to annulment by
Parliament within a specified period) and affir-
mative resolution (requiring the instrument to be
laid before the House for a stated period and
delaying its operation until expressly approved by
resolution). But it becomes pertinent to inquire,
if this be the sole ground of validity alleged, how
effective such clauses are as an instrument of
control in cases where the -authority granted
by the enabling statute is exceeded by the function-
ary who so acts.

Parliament can scarcely be expected to have the
time or the inclination to give its detailed attention
to the mass of rules so placed before it, and
even in cases where affirmative approval is re-
quired, parliamentary scrutiny of such provisions
cannot in any way be likened to the attention
a bill receives from both Houses.

It is indeed the undoubted right of a member to
voice his opposition to any regulation proposed,
but it is doubtful that such a regulation can obtain
the same full consideration as that given to a bill.
Hence while in theory Parliament still reigns the
supreme law giver, a large volume of the law by
which the subject is governed can well be pressed
into form not by the power of Parliament’s con-
sidered will but by the drive of executive urgency.

Against such a background, to view section 39(2)
as a cloak of validity which may be thrown around
rules which in fact are wltra vires would be to
erode rather than protect the supreme authority
of Parliament, Regulations clearly outside the
scope of the enabling powers and passing un-
noticed in the heat and pressure of parliamentary
business may then survive unquestioned and un-
questionable; and functionaries manifestly ex-
ceeding their powers would thereby be able to
arrogate to themselves a de facto legislative autho-
rity which de jure belongs to parliament alone.
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For the foregoing reasons I cannot subscribe
to the view that the mere passage of a regulation
through Parliament gives it the imprimatur of
the legislature in such a way as to remove it from
the purview of the courts through the operation
of section 39(2).

The duty of interpreting the regulation and the
parent Act in order to see whether the former
falls within the scope allowed by the latter devolves
on the courts alone. It is a principle that has often
been asserted, and bears reassertion, that just as
the making of the laws is exclusively the province
and function of Parliament, so is their inter-
pretation the province and function exclusively
of the courts. In the total and exclusive commit-
ment of this function to the care of the courts,
tradition, law and reason all combine ; nor is
any organ of the State so well equipped in fact (see
S. A. de Smith, Judicial Review of Adm. Action, p.7)
or so amply authorised by law to discharge this
function. It is self-evident that Parliament is not
nor ever can be the authority for the interpre-
tation of the laws which it enacts.

- In the view stated above, the courts as the sole
interpreters of the law are committed to the duty,
despite section 39(2), to consider whether a regu-
lation travels beyond the powers conferred on its
maker, Any other view of the law seems fraught
with danger to the subject for it would free the
acts of creatures of the iegislature from the checks
and scrutinies which alone are effective in ensuring
that the delegated authority while operating
to the uttermost limits of its powers does not
travel beyond.

I thus reach the conclusion that it is within the
competence of this court to subject such regulations
to the ultra vires test despite section 39(2) and
for the reasons earlier set out, I hold the rule in
question to be ultra vires.

I turn now to the question whether despite
the rule being ultra vires and the workman there-
fore having a right of access to the Tribunal even
after the lapse of three months, he hasno right to
relief inasmuch as the termination of his services was
prior in point of time to the date on which the
Act came into operation. The termination was
in the year 1957 whereas part IV A of the Statute
‘was enacted in its entirety on 31st December
1957, that is in any event after the termination of
the workman’s services.

Mr. Ranganathan for the respondent submits
that this is an alternative ground on which the
President of the Tribunal could have rejected the
application, for the Statute cannot be given a
retrospective effect enabling workmen whose
services were terminated prior to 31st December
1957, to have recourse to Labour Tribunals.
Inasmuch as all legislation must be presumed to
be prospective rather than retrospective in its
operation, part IV A of the Industrial Disputes
Act cannot, in the respondent’s submission,
compel an employer whose liability at the time of
termination was confined within the four corners
of the contract to submit to a new tribunal exer-
cising a new jurisdiction and using a new yardstick
of liability — that which is “just and equitable”

.

as opposed to that which the contract determines.

The question for consideration, then, is whether
on a termination of a workman’s services there isa
vesting of the rights of parties upon the basis
of the contract in such a sense that no questions
connected with or flowing from the contract
can thereafter except by express enactment or
necessary implication be made justiciable by
other Tribunals than the courts or by other stan-
dards than those afforded by the contract itself.

The appellant submits that questions of retros-
pective operation do not arise in the present case
on the basis that the requisite for access
to the Tribunal is an industrial dispute and
not termination simpliciter and it is submitted
that although the termination may have preceded

the Act the industrial dispute resulting from it
arose subsequently.

I shall deal first with this submission and in
the light of my conclusions on this matter consider
the applicability to this case of the principles
relating to retrospective operation of statutes.

If termination simpliciter be the requisite for
access to the tribunal then such requisite would
on the facts of this case, have occurred prior to the
enactment of section 31 A (2) and could therefore
only be caught up restrospectively whereas if an
Industrial Dispute be the requsite, such industrial
dispute may well have occurred subsequent 10
31st December 1957, the day on which part IV A
came into operation, although the actual date of
termination preceded this date. In the latter event
these provisions could, operating prospectivelys
take in such a dispute.
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: As already observed, the provision of law under
which the workmen has sought relief in this case
Is section 31 B (2). This section provides that

“a workman or a trade unon on bezhalf of a workman
who is a member of that union may make an application
in writing to a labour tribunal for relief or redress in
respect of any of the following matters:—

(@) the termination of his services by his employzr;

(b) the question whether any gratuity or other benefits
are due from his employer on termination of his
services and the amount of such gratuity and the
nature and extent of any such benefits;

(©)

such other matters relating to the terms of em-
ployment, or the conditions of labour, of a
workman as may be prescribed.”

Sub-section (c) is inappliable to the present
application and in any event no matters have been
prescribed in terms of this sub-section. The appli-
cation therefore hinges on the interpretation to be
given to sub-sections (a) and (b).

Both these sub-sections appear to require or
presuppose a termination of services. Is that,
however, the only requisite, or should there further
be an industrial dispute in existence in order to
open the doors of the tribunal to a workman?

Dr. de Silva’s submission is that although the
word “termination” occurs in sections 31 B(1) (a)
and (b), it is nevertheless only a dispute, that is to
say an industrial dispute, which can bring a work-
man before the tribunal for redress. He contends
that a dispute may emerge even years after the
termination, for a continuous process of negotiation
ensues between employer and employee, the latter
perhaps acting in consultation with his trade union.

In other words it is submitted that such a dispute
is a live and continuous thing ever altering in
scope and content till it comes to a head at the
moment of making an application to the tribunal.
Inasmuch as one cannot therefore fix the point
of time at which a matter crystallises into a
dispute, termination does not, to summarise this
submission, furnish a test of the time of accrual
of the right to invoke the powers of a Labour
Tribunal. So long as such dispute is established
it matters little that the factual basis on which
it rests stretches out into the past.

In support of this view reliance is placed on the
explanation by the Privy Council of the scope and
functions of Labour Tribunals in the recent case of
United Engineering Workers® Union v. Deva-
nayagam, (1967) 69 N.L.R. 289. It was there
observed that it would be wrong to search for a
cause of action before a Labour Tribunal in the
sense in which one looks for such a pre-requisite
to action in a Court of Law. No doubt, one does
not have to search for a cause of action in the sense
in which such a requirement exists as a pre-
requisite to access to a Court of Law; and no
doubt also these tribunals operate as the appellant
points out in a setting entirely different from that
in which courts. of law function, for the tribunal’s
powers are not confined within the framework
of the contract. But this does not justify us in
reading into the plain terms of section 31 B
provisions which are not in fact contained there-
in. It seems to me upon a plain reading of that
section, that the peg upon which the workman
must hang his claim to approach the Tribunal is
not an industrial dispute but whatever is specified
in the respective sub-sections of section 31 B (D).
In so far as sub-sections (a) and (b) are concerned,
this peg would appear to be the termination of
services; and immediately upon such termination
there would accrue to the workman a right of
access to the Tribunal. The section does not upon
any reading require that the termination should
as a condition of access to the Tribunal mature
into an industrial dispute if indeed that were pos-
sible in law.,

-

I am unable therefore to read into section 31
B(1) anything more than the legislature has put
into it and nowhere do I find either in the scheme
of the Act or in the terms of that section, any
requirement of the existence of an industrial
dispute as a pre-requisite to a workman’s appli-
cation. Having thus reached the conclusion that the
event entitling the workman to approach the
Tribunal has on the facts of the present case
occurred prior to the creation of Labour Tribunals,
I must next examine whether the Statute can
operate retrospectively in regard. to this termination
without violence to the principle that vested
rights should not be interfered with by later
legislation. .

Before I do so I must deal with a preliminary
submission by learned counsel for the appellant

who contends that we are here not concernec with
the question whether rights are prospective or
retrospective but only with the conciliatory func-
tions of a settling or mediating institution. The
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functions of these institutions, according to the
preamble to the Statute, are the prevention,
investigation and settlement of industrial disputes
and the decision of disputes is not among these
functions. This mediating institution it is submitted
is not circumscribed in its powers of mediation
by the circumstance that at the time of termination
it was not in being. It is its duty, unfettered by
traditional concepts of legal rights and liabilities,
to give effect to those concepts of social justice
which must weigh in equity and fairness, though
not in strict law, in all decisions between employer
and employee. Legal rights and duties in the strict
sense are according to this submission left un-
affected.

It would seem however that whatever be the
true conception of the functions of these tribunals,
the relief or redress which they may grant takes
the shape of orders binding on the employer.
The Labour Tribunal is empowered by section
31C (1) to make an order which appears to it to
be just and equitable and this order becomes
final and not questionable by any court in terms
of section 31 D (1). Furthermore, there is a duty
of compliance with this order imposed upon the
employer in terms inter alia of section 40(1)(q)
which makes it a punishable offence for an employer
to fail to comply with any order made in respect
of him by a Labour Tribunal. Such orders may
in the result affect adversely that legal position
stemming from the contract alone, in which the
employer would but for these provisions have
found himself at the date of termination. It would
be incorrect to say therefore that legal rights and
duties as between employers and employees are
left unaffected. The matter cannot be more clearly
put than to refer to the phraseology of section
31 B (4) which expressly permits a tribunal to
grant relief or redress to an applicant ‘“not-
withstanding anything to the contrary in any
contract of service between him and the employer.”

' The extent to which the creation of Labour
Tribunals makes an impact on the legal position
of the employer is best understood in the light of

—

the legislation which had till then been enacted in '
respect of disputes between employers and em-
ployees.

The forerunner of the present legislation relating
to the conciliation between employerand employee
was the Industrial Disputes Ordinance No. 3
of 1931, an Ordinance providing for the investi-
gation and settlement of industrial disputes.
This Ordinance provided for the appointment by
the Governor of commissions to inquire into
matters relating to industry which might be re-
ferred to it by the Governor. The Controller of
Labour could also take certain steps towards
effecting a settlement and it was the duty of
Conciliation Boards to bring about a settlement
of disputes referred to them. Where settiements
were so arrived at, the settlements were binding,
but if not arrived at, the proposals for settlement
recommended by the Board were published in the
Gazette and any party failing to make a statement
rejecting the settlement was deemed to have
accepted such settlement. However a right of
repudiation was expressly conferred, and there
was thus no imposition of such terms upon an
unwilling party.

There thereafter came upon the statute boek the
Industrial Disputes Act No. 43 of 1950 which was
“an Act to provide for the prevention, investi-
gation and settlement of industrial disputes, and
for matters connected therewith or incidental
thereto.” This Act provided for voluntary and
compulsory arbitration in regard to industrial
disputes. Reference to an Industrial Court was
not a right given to an aggrieved workman but
an act performable by the Minister in the exercise
of a discretion expressly conferred on him. Re-
ference to arbitration was entirely dependent on
the consent of parties. [Section 3 (1) (d).]

The resulting position then was that subject
only to the Minister’s right, in his discretion, to
refer a matter to an Industrial Court the employer
was entitled to stand upon the terms of the con-
tract.
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His right so to insist upon the common law
incidents of the contract rcmained unafiected
until the amending Act No. 62 of 1957 brought
about the creation of Labour Tribunals. Section
31 B (1) of this Act for the first time entitled an
individual workman to approach a tribunal other
than the normal courts of law for relief or redress.
These tribunals were, as already observed, em-
powered to make orders binding upon the employer
and exercised a power over him irrespective
of his consent, thus subjecting him even against
his will to liabilities not taking their origin in the
contract.

We must therefore approach the problem of
retrospective operation on the basis that the
provision of law we are considering is one which
had a real impact on legal rights and duties. Could
this legislation which confers now rights on a
workman upon the termination of his services
operate retrospectively in respect of a past ter-
mination ?

In Akilandanayaki v. Sothinagaratnam, (1952)
53 N.L.R. 385 D.B., the court was considering
an amendment of the Matrimonial Rights and
Inheritance Ordinance changing the definition of
thediathettam prevailing under Ordinance No.
9 of 1911. It was held that no retrospective effect
could in the absence of express words or necessary
implication be given to new laws which affect
rights acquired under the former law. These
latter were held therefore to remain undisturbed
by the amendment.

Section 6(3) of the Interpretation Ordinance was
there described by Gratiaen, J. as giving statutory
recognition to the rule of judicial interpretation
adopted in all civilised countries that the courts
should not lightly assume an intent on the part of
Parliament to introduce legislation prejudicially
affecting vested rights which have already been
acquired.

This and other judgments of this court were
cited in support of the principle that there is a
presumption against an interference with vested

rights, but T would prefer not to base this judgment
on them as they are cases of amending legislation
and thus fall within the scope of section 6(3)
of the Interpretation Ordinance.

Part TV A of the Industrial Disputes Act,
though nominally an amendment, in fact brought
in for the first time a new scheme of tribunals
empowered to grant relief of a kind not envisaged
before. It would therefore be preferable to rest
a discussion of this matter on the general principles
of interpretation rather than on Section 6(3)
of the Interpretation Ordinance.

The general principle is of course that statutes
are presumed not to operate retrospectively so as
to affect vested rights, and that courts would
always lean in favour of that interpretation which
leaves vested rights unaffected (Craies, Statute Law
6th edition p. 397).

While this proposition is not disputed on behalf
of the appellant the point is taken that a distinction
must be drawn between vested rights and existing
rights. It is only in respect of vested rights that
there is no presumption that statutes are not
retrospective (Craies, Statute Law, 6th ed. pp-
397-8: Halsbury, 3rd ed., vol. 36 p. 423). 1t is
correctly submitted that most pieces of legislation
in fact do interfere with existing rights and that
it is not the policy of the law to lean against such
interference.

This submission necessitates an examination
of the distinction between existing rights and
vested rights for the purpose of the rule against
retrospective operation.

The word ‘vested’ would appear to have a legal
meaning which is primarily understood as being
“free from all contingencies” (Re Edmondson’s
Estates 1868 L.R. 5 Eq. 389 at 396-7) and the
distinction between such a right and an existing
right has been well explained by Buckley, L.J.
in West v. Gwynne (1911) 2 Ch. 1 at 12, in these
terms “Suppose that by contract between Aand B
there is in an event to arise a debt from B to A,
and suppose that an Act is passed which provides
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that in respect of such a contract no debt shall
arise. As an illustration take the case of a contract
to pay money upon the event of a wager or the
case of an insurance against a risk which an Act
subsequently declares to be one in respect of
which the assured shall not have an insurable
interest. In such a case, if the event has happened
before the Act is passed, so that at the moment
when the Act comes into operation a debt exists,
an investigation whether the transaction is struck
at by the Act involves an investigation whether
the Act is retrospective........ but if at the date
of the passing of the Act the event has not happened

then the operation of the Act in forbidding the
subsequent coming into existence of a debt is
not a retrospective operation, but is an inter-
ference with existing rights in that it destroys A’s
right in an event to become a creditor of B.”
It was held that there was nothing in the language
of the new enactment excluding from its scope
contracts entered into prior to its date of operation.
The rights affected were merely existing rights
and there was no presumption against interference
with existing rights.

Where then prior to the enactment of the statute
the transaction is done with and finished, where
the contract no longer subsists, can it be said
that the Statute merely affects existing rights or
does it not rather strike at vested rights which
have crystallised on the basis that the contractual
nexus is no more? In other words, where the
termination of the contract has already taken place,
is an employer whose rights against and liabilites
towards his employee are at that moment of time
justiciable purely upon the basis of the contract,
to be subjected to further claims upon him arising
from that self-same employer-employee relation-
ship which has come to an end?

I think not, for his rights are vested in him at

the moment of termination, as are those of the

employee, and in regard to such rights an Act is
always presumed to speak as to the future. In the
absence of express provision or necessary impli-
cation rights and obligations in any sense cannot
be engrafted upon this dead relationship any

more than the Rent Restriction Act or the Debt
Conciliation Ordinance can without express pro-
vision or necessary implication apply to contracts
terminated and done with when they cam: into
operation.

There would appear to be no provision in the
Act which expressly, or by necessary implication
leads to the conclusion that the Act is retrospective
in its operation. It is true that the definition of
“workman’> in section 48 expressly includes
any person whose services have been terminated
but this is only for the purposes of proceedings
under the Act in relation to any industrial dispute,
It is not therefore applicable to part IV A of the
Act which is what concerns us here. Moreover,
even in regard to industrial disputes there is room
for a difference of view on the question whether a
workman includes a past workman (See the dis-
senting judgments in S.C. 232 of 1967 ID. LT .
2/121/67 — S.C. Min. of 29th Feb. 1968).

The person given the right to ask a Labour
Tribunal for relief or redress is a workman and in
the absence of any necessary indication to the
contrary I read this term as referring to a person
who is a workman under the relevant contract
of employment at or after the coming into opera-
tion of part IV A.

We thus arrive at the conclusion that although
the rule in question is ultra vires, the Statute does
not apply retroactively to a termination which has
occured prior to the introduction of the Act inas-
much as this would involve an interference with
vested rights for which there is neither express
provision nor necessary implication in the Act.

The President has arrived at a finding of fact
in the present case that the termination was prior
in time to the statute creating Labour Tribunals
and in the light of this finding I hold that the
workman in the present case has no right of access
to a Labour Tribunal.

This appeal cannot therefore succeed and is
dismissed with costs. .

Appeal dismissed.
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NAGANATHAN vs. DE SILVA, S.I. Police, Pettah*

S.C. 391/67

Application for Revision in M.M.C. Colonibo case No. 42723

Argued and decided on: 27th February, 1968

Criminal Procedure Code, section 413—Accused chareced wi 1 : 3 :
' ) ged with possession of ‘Jackpot hines—
O ffence under sub-section 3(B)(1) of the Gaming Ordinance as amended by Acts N{:. 215‘3001%p ?92?13?61;2%8 of
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I Musishate — Revion, ¥ Jor return of the ‘Jackpots® produced at trial—Refusal

The accused petitioner sought the revision of an order made b gis i icati S
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for the return of two ‘Jackpot® machines which were productions in proceedings in whichhe wasla;;ehaursgnécgl svl;}t;l:ggic?ptmnsns Emadessi’m

chqtl:;t?vemmn of sub-section 3 (B)(1) of the Gaming Ordinance as amended by Acts No. 26 of 1957 and 48 of 1961 and

acquitted.

It was contended for the petitioner that the learned Magistrate had in his order assumed (@) that i

¥ ; : at inasmuch as the
prosecution failed to prove its charge, the petitioner would also fail in establishi i i i
cation for return of the production; Wile Bosession Tor fhe P

(b) that upon the return of these implements and appliances, the petitioner would automatically be committing
a fresh offence of possession to which he would be able to plead in defence the Courts’ order returning the productions.

Held: (1) That the Magistrate was in error when he applied to the question before him the high standard of proo f

required in a criminal prosecution.

(2) That it was the Magistrate’s duty to address his mind to the powers vestedjin him under section 413
of the Criminal Procedure Code independent of any decision he may have arrived at in the

criminal trial,

(3) That possession per se of these articles is not illegal as there may be circumstances though in very
rare cases in which their possession would not amount to a criminal offence. This, therefore, was a

fit case for a fresh inquiry.

Dr. Colvin R. de Silva, with Ananda Wijesekera, for the petitioner.

Lalith Rodrigo, Crown Counsel, for the respondent.

Weeramantry, J.

In this case the accused-petitioner seeks the
revision of an order of the learned Magistrate
relating to the disposal of two “‘jackpot machines.”
These machines were productions by the pro-
secution at a trial in which the accused was charged
with possession of these machines in contraven-
tion of sub-section 3B(1) of the Gaming Ordi-
nance as amended by Acts No. 26 of 1957 and
48 of 1961. The accused was acquitted at this
t rial.

Dr. de Silva for the petitioner submits that the
learned Magistrate has in his order assumed that
inasmuch as the charge of possession has not been

proved by the prosecution, the petitioner would
fail in establishing possession for the purpose
of his application for the return of the productions.
He argues that the standard of proof in regard
to the criminal charge is the high standard of
proof of conscious and exclusive possession beyond
reasonable doubt and that it would be wrong for
the Magistrate to apply this standard of proof
to the matter before him on this application.
It seems evident that the burden of proof of posses-
sion for the latter purpose is of a different order
from the burden of proof which lies on the pro-

‘secution of proving conscious and exclusive

possession beyond reasonable doubt, and that the
Magistrate was in error in applying to the question

¥ For Sinhala translation, see Sinhala section, Vol. 16, Part 8 p. 21
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before him the high standard of proof required in
a criminal prosecution.

In terms of section 413 of the Criminal Pro-
cedure Code the Magistrate is empowered to
make such order as he thinks fit for the disposal
of any document or other property produced
before him regarding which any offence appears
to have been committed or which has been used
for the commission of any offence. The Magis-
trate would ordinarily return such production to
the person from whose possession it has been
taken. This was therefore the matter which was
before the Magistrate on this application, and
it was the Magistrate’s duty to address his mind
to this question independent of any decision which
he may have arrived at in the criminal trial.

This first submission of Dr. de Silva is thus
entitled to succeed.

Dr. de Silva also attacks the Magistrate’s view
that the possession of these implements or applian-
ces would in any event be an offence. The
Magistrate reasons from this assumption that
upon the return of these articles to the applicant,
the applicant would automatically be committing
a fresh offence of possession but would never-
theless be in the position of being able to rely in
his defence upon the Court’s order returning the
productions to him. Dr. de Silva’s submission is
that there are circumstances in which the possession
of these articles would not amount to a criminal
offence. He draws attention in particular to section
21 of the Gaming Ordinance by which large
categories of exemptions are created to all the
offences set out in the Gaming Ordinance. This
section states that nothing in the Ordinance shall
apply to or in any way affect any resthouse in
charge of an Urban Council or Town Council,
or any proprietary club, or any duly licensed
hotel, so long as certain conditions are satisfied.

Dr. de Silva submits that this provision is
applicable to the entirety of the Ordinance as it
~stands today including the amendments which
are engrafted on the original Act. He submits
therefore that in the offence created by Section

3B(1) of the Act as amended by Amending Act
No. 48 of 1961, the offence of possession of any
implements or appliances, the importation of
which is prohibited, is subject to the exemptions
created by section 21 of the original Ordinancs,

In support of his contention that possession
per se is not necessarily illegal, learned counsel
submits also that there is no evidence as to the
date of importation of the articlesin question, and

that if those productions were imported before

| importation was prohibited, then possession ma

conceivably not constitute an offence. An added
argument on behalf of the appeliant is that even
though the possession of the implements as g
whole may in certain circumstances constitute an
offence, it is always possible for the person to
whom the article is returned to dismantle the
implements, seeing that they contain a number of
constituent parts which are valuable in themselves.
Possession of such constituent parts would cons-
titute no offence.

It may be that possession does not constitute
an offence only in a very rare class of case but it
would appear that the necessary illegality of mere
possession is an incorrect assumption underlying
the Magistrate’s order.

I think this is a fit case to be remitted to the
Magistrate for a fresh inquiry into the question
of the application for the return of the pro-
ductions. The Magistrate will no doubt give his
mind to such evidence in relation to possession
as may be placed before him and he will also bear
in mind and consider the question whether posses-
sion of these articles necessarily constitutes an
offence under this Act as it stands amended today.
The order of the Magistrate in regard to the des-
truction of the productions is set aside and the
case sent back to the Magistrate for an inquiry into
the question of possession with due regard also

to the question whether an order for return must
necessarily result in an illegality.

Set aside and sent back.
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S.C. Application No. 265/67

In t]ze matter of an Application for the issue of
a Mandate in the nature of a Writ of Mandamus,

Argued on: 19th & 27th September, 1967
Reasons delivered on: 22nd October, 1967

Mandamus, Writ of — Two

petitions by public servant addressed to Public Service Commiission

and ?S‘ecrerar)z to the Treasz{ry forwarded through respondent as Head of Deparinent— Delay in receiving
replies to petitions — Application for Writ of Mandamus praying for directions to respondent to forward

petitions to respective addressees

— Is the respondent under a statutory duty to do so?— Adwinistrative

Regulations laid down in Manual of Procedure — Do they have the force of law ?

Ceylon (Constitution) Order in Council, Articles 72, 87(1), 87(2), 88 — Interpretation Ordinance,

section 17(1).

Held:

(1) That the Administrative Regulations laid down in the Manual of Procedure do not have the force of

‘law’ and that non-compliance with these rules cannot be enforced by mandamus. They only regulate
a course of _coqduct for the guidance of public officers and are intended primarily to ensure the
smooth functioning of work in Government Departments.

(2) That the duty to comply with the regulations is one which the respondent as a public servant himself
owes to the Crown, whose servant he is, and not to the petitioner who is a subordinate officer in

his department,

(3) That section 17(1)(e) of the Interpretation Ordinance contemplates only such rules, regulations or by-
laws as are made under any enactment, which has been defined to include an Ordinance as well

as an Act of Ceylon,

Cases referred to:

An Order in Council does not fall within the definition of an enactment,

De Zoysa v. The Public Service Commission 62 N.L.R. 493,

Venkata Rao v. Secretary of State (1937) A.LR. (P.C.) 41.

The Queen v. The Secretary of State for War (1891) 2 Q.B. 326

Perera v. Municipal Council of Colombo 48 N.L.R. 66

Perera v. Ceylon Government Railway Uniform Staff Benevolent Fund 67 N.L.R. 191,

N. Sivagnanasunderam, with L. S. Bartlet and K. Kanag-Iswaran, for the petitioner.

H. L. de Silva, Crown Counsel for the respondent.

Alles, J.

At the conclusion of the argument we dismissed
this application with costs and stated that we would
give our reasons later. We now set down the
reasons for our order.

The petitioner, while holding the post of Senior

Deputy Director of Public Works in the Public |

Works Department, was interdicted from duty
on Ist October 1960 on an allegation that he had
accepted an illegal gratification. An inquiry into

the allegation was held by a Tribunal appointed
by the Public Services Cemmission which by its
report held that the charge against the petitioner
was not proved. The Public Services Commission
however altered the findings of the Tribunal,
found the petitioner guilty and directed that he be
compulsorily retired for inefficiency as a merciful
alternative to dismissal. Thercafter all pension
rights and emoluments to which he was entitled
during the period of his interdiction were paid
to him. In March 1965, the petitioner addressed
a newly constitutcd Public Services Ccommission

* For Sinhala translation, see Sinhala section, Vol. 16, Part 8 p. 23
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which offered him re-employment in the public
service from 1st March, 1966 in a post in the Depart-
ment on a lower scale to that which he held pre-
viously, which offer the petitioner accepted.

On 20th November 1966 and 16th February
1967, the petitioner forwarded two petitions marked
‘A> and ‘B’ on matters affecting his personal
interests and his position in the Department to
the Public Services Commission and the Secretary
to the Treasury respectively, through the res-
pondent who was the head of his Department.
Copies of the petition marked ‘B’ had been sent
direct to the Secretary to the Treasury and the
Chairman and Members of the Public Services
Commission, and the Secretary to the Treasury
has replied on 13th September 1967 that he was
unable to grant the petitioner any relief. The
petition marked ‘A’ was forwarded by the res-
pondent without any comments by him on 18th
December 1966 to the Public Services Commission
and the Commission has replied inthe same terms
as the Secretary to the Treasury.

The present application for the issue of a
mandate in the nature of a Writ of Mandamus
against the respondent was filed on 18th July
1967 and prayed that the respondent be directed
to forward the two aforesaid petitions to their
respective addressees. Since the addressees have
considered the petitions and replied to them,
the necessity for the issue of a Writ at the present
juncture hardly arises. Counsel for the petitioner
however submits that the petitioner should be
awarded the costs of this application on the ground
that he was constrained to come into Court at
the time he did, and that there was at that time
an unfulfilled duty owed to him by the respondents.
We accordingly invited Counscl for the petitioner
to satisfy us that a statutory duty of a public
nature was owed by the respondent to the peti-
tioner to forward the aforesaid petitions to their
respective addressees; we now give our reasons
why we are unable to accede to the submission
of Counsel for the petitioner that a writ lies in
this case.

The main complaint of the petitioner is that the
respondent has failed to comply with the pro-
visions laid down in the Manual of Procedure
regarding correspondence and departmental pro-
cedure and in particular sections 46 and 47
(relating to the reports by Heads of Departments
regarding petitions forwarded through them)
and the rules made thereunder. These are Ad-
ministrative Regulations contained in the Ceylon

Government Manual of Procedure and it was
the submission of Counsel that these Regulations
had the force of law, a non-compliance with which
attracted the Writ of Mandamus.

An examination of the history of these Regu-
lations is necessary in order to consider whether
Counsel’s submissions are entitled to succeed.

Under Articles 39(1) and 39(2) of the Ceylon
(State Council) Order-in Council, 1931, the ad-
ministrative procedure relating to the control
and transaction of governmental business through
the Executive Committees and Officers of State
was regulated by rules made by the Governor.
In pursuance of these Articles, the Governor
prescribed the rules of procedure for the transaction
of business concerning subjects or functions with
which the Executive Committee and the Officers of
State had to deal. These rules are contained in
Government Gazette No. 7858 of 5th June
1931 and continued to be operative until 1946. In
1946 the Governor under Article 87(1) of the Ceylon
(Constitution) Order in Council 1946 was em-
powered to modify, add to or adapt ‘the provisions
of any general order, financial regulation, public
service regulation or other administrative regu-
lation or order, or otherwisc for bringing the
provision of any such administrative regulation or
order into accord with the provisions of this
Order or for giving cffect thereto.” In pursuance
of these powers the Governor notified that ‘the
Administrative Regulations of the Goverrment of
Ceylon are by this Regulation mcdificd, added
to and adapted with effect from the date of the
first meeting of the House of Representatives,
to read as set out in the Schedule’ ‘(vide Govern-
ment Gazette No. 9769 of 22.9.1947). The Schecule
contained the old Administrative Regulations
suitably modified and adapted to the new cons-
titutional arrangements. It is these regulations
that have been published by the . Government
under the title of “Manual of Procedure” referred
to carlier and they include provisions in regard
to petitions by public officers. Uncer scction 7(c)
of the Ceylon Independence Order in Council,
the validity of these Regulations was not affected
and they were continued in operation until they
were revoked or replaced by new Regulations. The
Regulations therefore continue to be in operation
up to the present day. It is however not every
regulation made under the Order in Council of
1946 that has the force of law. Section 87(2)
states that every regulation made under sub-section
(1) of section 87 “shall have effect until it is amended,
revoked or replaced by the appropriate Minister
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viz., Parliament, when it gave power to g q g g the interpretation or appli-

authority to make rules or regulations in a limited cation of any of these regulations were vested
field or context, was careful to say which of such | ! the Secretary to the Treasury.
rules or regulations shall have the force of law
é“d_ gluch .ngt. .'ljhe Order in C:’““‘-'ll Clearly | 1¢ seems to me therefore abundantly clear that
enied to regulations made under section 87 the Adiinistrative - : -
the force and character of law. ministrative Regulations laid down in the
: I\l/lanual (?f El'oce(illl'e do not have the status of
i » i h | ‘law’ and that non-compliance with these rules
eaton et e ptitoner hat (h | cannot b cnforced by Mandamus. The sbove
the force of law to rules published in the Gazette et e“su e A e ¢
(which includes regulations and by-laws); but this ?Sﬁi;g?tﬁgu:g; “%\?gangs:ﬁli}civ;; gg}[ﬁ;s(;ﬂ;&g
b Bl PCok any e tnlient. which arose under the regulations in question
An. enactment ‘1asl e defincd to ‘include an | ywaq one owed not to the petitioner but to the
Ordm.ayce e f’fd, as an Act of Ceylon. An| Crown. In support of this proposition Crown
O.Iffje} - COP]‘CII coes not fauﬂ“’*“““ the defi- | counsel cited the obscrvations of Charles, J.
nition of an elnacm}e;lt. This is perhaps another | i, T Queen v. The Secrcatry of State for War
reason Why tite Oj(-t..l'_ m CCﬂ:mC‘ll ﬁEﬁiCS CEL‘[E:- (1891) 2 Q.B. 326 at 335, 336. I entirely agree.
gorically that only certain xegulatluns mace | The duty to comply with the regulation is one
under an Order in Council have the force of law. | which the respondent, as a public servant himself
owes to the Crown whose servant he is and not
In De Zoysa v. The Public Service Commission |to the petitioner who is a subordinate officer in
62 N.L.R. 492, the present Chief Justice had | his Department. Crown Counsel’s further sub-
occasion to consider whether the rules made | mission was that for Mandamus to lie the applicant
under the Public Service Regulations had the | must have a legal right to the performance of
force of law and after a consideration ofa history | some duty of a public and not of a private character
of these regulations (which is similar to the history | (Perera v. Municipal Council of Colombo, 48
of the Administrative Regulations) held that| N, L. R. 66) and that even a duty arising under a
the rules in relation to the retircment of public | statute may be a duty of a private kind (Perera
officers did not have the same legal effect as a |v. Ceylon Government Railway Uniform Staff
statutory provision. Unlike the Administrative | Benevolent Fund, 67 N.L.R. 191). In the instant
Regulations these Regulations seriously affect | case the duty arises, if at all, under a set of rules
the tenure of office of public servants dealing as | designed for the internal regulation of the duties
they do with the appointment, transfer and dis- | and conduct of servants of the Crown and is
missal of public cfficers and the disciplinary | devoid of any characteristic which would make it
procedure by which they should be governed. | of a public nature. -
The Administrative Regulati_ons(]only refg"ulat‘il‘a :
course of conduct for the guidance of public o : T o :
tBieecs inid ettt prin%arily to ensure the | There are no merits 1n tl.ns appllc}iltxo? elthl;er
smooth functioning of work in Government |in law or on the facts and it must, therefore, be
Departments. The very nemenclature given to | dismissed.
these Administrative Regulations — ‘Ceylon
Government Manual of Procedure’ — indicates
that these are a set of administrative rules necessary
to regulate the transaction of business in Govern-
ment offices. To apply the lan,%uage of th;:r 1;1;1\;}’
Council in Venkata Rao v. Secretary o gie el i
(1957) A.LR. 31, ‘the rules are manifold in number Application dismissed.

Tennekoon, J.

I agree.
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Present: H.N. G. Fernando, C.J.

L. P. R. PODIAPPUHAMY v. FOOD & PRICE CONTROL INSPECTOR, KANDY

S.C. 676/66 — M.C. Madugoda 2871

Argued on: October 1, 1967
Decided on: May 17, 1968

Price Control Act — Entergency Regulation making section 325 of the Crintinal Procedure Code
inapplicable to offences under the Act — Does the Regulation apply to offences conmitted before Regulation

became law — Is such Regulation desirable?
Hel :

That the Regulation made on 27/11/67 by the Governor-General under section 5 of the Public Security

Ordinance to the effect that section 325 of the Criminal Procedure Code shall not apply in the case

of persons charged with an offence un

der the Control of Prices Act as amended by Act No. 16 of

1966 does not exclude the application of the said section 325 in the case of offences committed

before the Regulation became law.

Approved: E. A. Don Edirisinghe v. W. S. C. de Alwis, Food Control Inspector, Kalutara, (1967) 74 C.L.W. 101,

Per H. N. G. Fernando, C.J.

: “ I must take this opportunity to point out that section 325 of the Criminal Procedure
Cade gives expression to the fundamental principle of Justice that contraventions of the law,

which are purely technical

and not substantial, do not call for the exercise of the punitive powers of the Courts. The principle de minimis non curat lex
receives practical application through the discretion vested in the Courts by section 325. I am fully conscious of the need

to check profiteering in foodstuffs, and our Courts have not

in recent months hesitated to impose severe sentences in pro-

fiteering cases. Thus the fetter on the discretion in regard to punishment, which the Emergency Regulation of November
1957 imposes for offences which occur after its enactment, is not in my opinion prudent or necessary. 1 have rarely come

across any case in which the discretion of leniency conferred o

n the Courts by section 325 has been unreasonably exercised.

If the Courts have that discretion even in cases of homicide, why not also in cases of profiteering ?”

J. W. Subasinghe, with T. Wickremasinghe, for the accused-appellant.

A. N. Ratnayake, Crown Counsel, for the Attorney-General.

H. N, G. Fernando, C.J.

The accused in this case is showa by the evidsnce
to have sold two loaves of bread for -/64 cents.
The loaves were immadiately weighed by a Price
Control Inspactor who found that the two loaves
tozether weighed 30 1/2 ounces.

The controlled price of a 16 oz. loaf is -/32
caats and the Price Order provides that the con-
trolled price of a loaf of a diffzrent weight must
be calculated proportionately.

The position for the accused was that he is not a
manufacturer of bread but that he buys about
15 loaves of bread every day from a Bakery.
Oa each purchase all th: loaves are weighed
together in the scales at the Bakery, and the accused
is therefore not aware of th: actual weight of any
particular loaf. Bzcause the loaves are sold to him
from the Bakery as 1 lb. loaves, he sells them as

such and charges thz coatrolled price of -/32 cents
for each loaf.

Ths circumstances are certainly mitigatory,
there bzing no proof of actual intention to sell
bread at a price over the controlled price.

There are conflicting judgments of this Court on
the question whether there is power to act under
section 325 of ths Criminal Procedure Code in
the case of contraventions of Price Control Orders.
Th> latest of thase judgmants was that of Samera-
wickrems, J. in S.C. Appeal No. 163/67 with
application No. 186/67 decided on 6th December
1967.* ,In my opinion, it correctly sets out the legal
position.

A Rogulation was made on 20th November,
1967 undar section 5 of the Public Security Ordi-
nance to the effzct that section 325 shall not apply
in ths case of pzrsons charged with an offence

* See 74 C.L.W. 101.
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under the Control of Prices Act as amended byAct
No. 16 of 1966. This regulation removes any
doubt as to the question whether section 325
was applicable despite the enactment of Act No.
16 of 1966. In the present case the offence was
committed and the trial concluded prior to 27th
November, 1967, and even the petition of appeal
was filed on 3rd May 1967, long before the Emer-
gency Regulation was enacted. The Regulation
does not exclude the application of section 325
in the case of offences committed before the
Regulation became law.

I must take this opportunity to point out that
section 325 of the Criminal Procedure Code gives
expression to the fundamental principle of Justice
that contraventions of the law, which are purely
technical and not substantial, do not call for the
exercise of the punitive powers of the Courts.
The principle de minimis non curat lex receives

practical application through the discretion vested
in the Courts by section 325. | am fully conscious
of the need to check profiteering in foodstuffs,
and our Courts have not in recent months hesitated
to 1mpose severe sentences in profiteering cases.
Thus the fetter on the discretion in regard to
punishment, which the Emergency Regulation of
November 1967 imposes for offences which occur
after its enactment, is not in my opinion prudent
or necessary. I have rarely come across any case
in which the discretion of leniency conferred on the
Courts by section 325 has been unreasonably
exercised. If the Courts have that discretion even

in cases of homicide, why not also in cases of
profiteering ?

Acting in revision, I set aside the conviction and
sentence passed on the accused, and without pro-
ceeding to conviction I warn and discharge him,

Set aside.

Present: Samerawickrame, J,

E. A. DON EDIRISINGHE v. W. S. C. DE ALWIS, FOOD CONTROL INSPECTOR, KALUTARA

S.C. 163/67 with Application No. 186/67 — M.C. Matugama No. 6149

Argued on: 16th July, 1967.
Decided on: 6th December, 1967

George Perera, for the accused-appellant/petitioner.

Aloy Ratnayake, Crown Counsel for the Attorney-General.

Samerawickrame, J.

There is an appeal as well as an application in revision
in respect of the coaviction and sentence in this case. On
his own plea, the appellant has been convicted of selling
one-eighth pound of dry chillies at a price in excess of the
maximum controlled retail price and has been sentenced
to serve a period of rigorous imprisonment for one month
and to pay a fine of Rs. 50/-.

The appellant is a young man who was studying for the
University Entrance Examination. He has committed th‘ls
offence while he was in temporary charge of his brother’s
boutique. He has passed the Senior School Certificate
Examination with a distinction in Arithmetic and a credit
pass in Buddhism. The Rev. Principal of the Amara Vidya-
laya, where he is studying, has certified that he “has a high
sense of respect for tutors, is clever in studies and wel!
behaved and obedient”. He is President of the Students
Association and teaches at the Dhamma School attached
to the Sri Gangarama Viharaya. The Appellant appears
to be a young man of promise and the conviction and
sentence of imprisonment will have the effect of blasting
his future prospects. He has no previous conyictions.

I think that this is a fit case for the application of Section
325 of the Criminal Procedure Code. A regulation made on

27th November, 1967, by the Governor-General under
section 5 of the Public Security Ordinance provides as
follows :—

“The provisions of Section 325 of the Criminal Procedure
Code shall not apply in the case of any person who is
charged before a Magistrate with an offence under
the Control of Prices Act as last amended by Act
No. 16 of 1966.”

It is unnecessary, for the purposes of this case, to consider
whether the Regulation will apply to a person charged in
proceedings commenced before its enactment. It is sufficient
that on the date the appeal and application were argued and
order was reserved, Section 325 was applicable and that a
party is not to be prejudiced by delay by reason of the Court
reserving its order. 1 think Section 325 of the Criminal
Procedure Code may be applied in this case.

Acting in revision, I set aside the conviction and sentence
passed on the accused and without proceeding to convic-
tion, I warn and discharge him. I also order him, under
Section 325(3) of the Criminal Procedure Code, to pay a
sum of Rs. 400/- as costs of the proceedings. The appeal
is formally dismissed. .
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Fernando, C.J.

MARIKKAR MOHAMED JALALDEEN

P. A. S. JAYAWARDANE,

V.
FOOD & PRICE CONTROL INSPECTOR

S.C. No. 1163/67 — M.C. Kegalle Case 68375

Argued on: April

2, 1968

Decided on: April 22, 1968

Control of Prices (Food) Act — Price Control
Millc — Sale of <‘Farm Brand” Condensed Milk 14

Order fixing wholesale and retail prices of Condensed

oz. tin in excess of controlled price of 90 cts. — Charge

and conviction for contravening price order — Is the statement in the label of the tin as 10 weight of contents,

hearsay 7—Evidence Ordinance, section 1

Held:
*“14 oz. condensed milk”, <“1/2 1b. butte
and admits by his conduct that the we

(2) That in such circu
existence of any
course of human conduct

fact which the court thi

(1) That when a retailer sells an article bearing a label

mstances the presumption

14— Presumption to be drawn thereunder.

which specifies the quantity of its contents e.g.
r* or “20 Cigarettes™” he adopts the specification in the label
ight or number of the contents without further proof.

under section 114 of the Evidence Ordinance as to “the

nks likely to have happened regard being had to the common

and public and private business” must be applied.

Disapproved: Yapatillake V. Piyadasa (1968) LXXIV C.L.W. 33.

Colvin R. de Silva, with P. D. W. de Silva and I. S.

de Silva. for the accused-appellant.

L. D. Gurusamy, Crown Counsel,

for the Attorney-General.

H. N. G. Fernando, C.J.

The charge in this case, of which the appellant
was convicted, was that he sold a 14 oz. tin of
Farm Brand Condensed Milk for Rs. 1/-, a
price in excess of the maximum retail price of
-/90 cents for the said tin fixed by a Price Control

“By virtue of the powers vested in the Controller of
Prices (Food) by section 4 of the Control of Prices Act
(Chapter 173) 1, Pinnaduwage Arthur Silva, Control of
Prices (Food) do by this Order —

() fix with immediate effect the prices specified in
Columns 2 and 3 of the Schedule hereto to be the
maximum retail prices per tin (or bottle) respectively,
above which the brand of Milk food specified in the
corresponding entry in Column 1 of the Schedule

Order published in Gazette No. 14 752/2 of
June 9, 1967. I would ordinarily have dismissed
the appeal without stating reasons, but for the
statement of Counsel that the point of law which
Counsel raised has been recently upheld by this
Court in S.C. 1132/67 (S.C. Minutes of 3lst
March, 1968)*. The point, briefly stated, is that
there was no evidence tendered by the prosecution
to prove that the tin of milk sold by the appellant
contained 14 oz. of condensed milk, and that in
the absence of such evidence the appellant could
not have been lawfully convicted of the offence
charged. It is necessary first to refer to the rele-
vant part of the Order alleged to have been con-
travened in this case:—
* See 74 C.L.W. 33

shall not be sold within the Island of Ceylon;
(ii) Direct that for the purpose of this Order —

(@) Any sale of any quantity of an article speci-
fied in Column 1 of the Schedule for the
purposes of resale or any sale of an ar’glcle
specified in Column 1 of the Schedule in 2
quantity of one dozen tins (or bottles) or
more at a time shall be 1e emed to be a sale

by wholesale;

Any sale of any quantity of an article specl-
fied in Column 1 of the schedule less than
one dozen tins (or bottles) at a time for the
purpose of consumption or use shall be deemed

to be a sale by retail:”

(b)

The Schedule to the Order contains a list of
milk foods, and of the corresponding wholesale
prices and retail prices fixed by the Order, and 2
| part of the Schedule is here re-produced:—
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SCHEDULE
Column Column 2 Column 3
Maximum Maximum
DESCRIPTION wholesale Rerail
. price per rice per
Condensed Milk: dozen Tins i ?r‘g i
(or bottles) (or bottles)

Rs. Crs. R CEsy

Milk Maid Condensed Milk 14 oztin11.35
Tea Pot Condensed Milk 14 oz tin 10.85
Red Ruby Condensed Milk 14 oztin 10.35
Ideal Evaporated Milk 142 0z tin 11.75
Farm Brand Condensed Milk 14" oz tin 10.20

S OO
O D
S2838°

The Order fixes, in respect of each brand of
milk, a wholesale price, and a retail price; and
we are here concerned only with the fixation of
retail prices. Paragraph (1) of the Order fixes
the prices specified in column 3 of the Schedule
as the maximum retail prices per tin for the diffe-
rent brands of condensed milk specified in column
1, and paragraph (ii) (b) of the Order provides
that the sale of any quantity of an article specified
in Column 1 of the schedule less than one dozen

TG easseni: shall be deemed to be a sale by
retail.

There is thus no reference in the body of the
Order to the quantity of condensed milk sold in
any case, and the Order fixes retail prices only for
tins of milk. The description of the “controlled”
tins is contained in column 1 of the Schedule,
the appropriate description for present. purposes
being the last in the part of the Schedule which
has been re-produced above, namely ‘“‘Farm
Brand Condensed Milk 14 oz. tin” ,and the retail
price fixed in column 3 for such a tin is -/ 90
cents.

Legal considerations apart, what then was the
intention of the Controller of Prices when he
made the Order, and what should and did a retailer
and members of the public understand by this
Ozder? Common-sense can furnish only one
answer, namely that -/90 cents is the maximum
price for a 14 oz. tin of Farm Brand Condensed
Milk. Thus the “‘controlled article” for present
purposes is simply the 14 oz. tin of Farm Brand
Condensed Milk.

The Schedule to this Price Control Order
specifies 16 Brands of Condensed Milk, and
refers in all cases but one to 14 oz. tins. On any
common-sense view, why did the Controller in
15 of the 16 cases refer to 14 oz. tins? Was 1t
because the Controller knew that each and every
tin available for sale in Ceylon had been actually

weighed by some appropriate authority and found
to contain 14 0z.? Was it because every retailer
of condensed milk is supposed to weigh each tin
before he exposes it for sale, and because he was
to be free to sell a tin ar any price if he found on
weighing that in fact the tin contained, not exactly
14 oz. of condensed milk, but something less or
something more than 14 oz. ? Or was it because
all 15 brands of condensed milk are in fact market-
ted in tins bearing labels stating that the nett
weight of the contents, or the gross wieght of the
tin is 14 0z.? It seems to me that common-sense
affords only the answer that the Controller, the
dealer and the public must know that the order
fixed prices for tins labelled 14 oz, tins.

The judgment in the recent case proceeds on the
basis that the statement in the label of a tin, as
to the weight of the contents, is hearsay, and
therefore is not evidence of the actual weight. If
that be so, then the statements on the label “Farm
Brand”, and “Condensed Milk”, are equally
hearsay, and there is thus no proof either that
the accused sold Condensed Milk or that what he
sold was the brand referred to in the Schedule
to the Price Order as “Farm Brand”. Accordingly -
a prosecution cannot succeed unless there is other
evidence to prove a (@) that the tin contained
condensed milk, (b) that it is of the Farm Brand
and (c) that the contents weigh 14 oz. I myself
cannot think of any means by which there can be
proof that milk is of a particular brand; for all
we know, the composition of different brands may
be identical.

It is perfectly clear in my opinion that the
Order was intended to apply to the sale of tins
identifiable by the labels which they bear, and that
references in the Order to the three matters men-
tioned at (a), (b) and (c) above were intended to
distinguish, though the labelling, the different
varieties of condensed milk ordinarily on sale.
Particularly with regard to weight, it is absurd
to suppose that the Controller of Prices knew the
actual weight of all tins exposed for sale, or that
he expected a dealer to know for himself the weight
of every tin he sells. As to the actual weight of
the contents of a tin, there are three possibilities :—

(1) that the weight is 14 oz;
(2) that the weight is less than 14 oz;
(3) that the weight is more than 14 oz.

In the case (1), there is a clear contravention if
the tin is sold at more than the controlled price.
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In the case (2), the Order surely intended this to be
a contravention: if the tin contains less than 14
oz. the sale of the tin at a price higher than the
controlled price is a more serious contravention
than is the first case, The third possibility, that the
tin might contain more than 14 oz., is contrary
to common-sense. The presumption in section
114 of the Evidence Ordinance, as to “the exis-
tence of any fact which the Court thinks likely
to have happened, regard being had to the common
course of human conduct and public
and private business” must be applied in this
context. I myself have never enjoyed the pleasant
surprise of finding that the quantity of any article
sold in a tin or bottle or packet is greater than the
quantity stated in the label. It would be absurd
to suppose that manufacturers of condensed milk
adopt any uncommon course oOf conduct or
business practice, and that they under-state in their
labels the weight of milk which they sell. The
only result therefore, which actual weighing in
these cases could achieve is to establish, either
that the contents weigh 14 oz., or that they

............

weigh less than 14 oz. But each such result would
mean that the seller contravened the Order.
That being so, any actual weighing would serve
no purpose.

I hold also that when a retailer sells an article
bearing a label which specifies the quantity of its
contents, e.g. ‘14 oz. condensed milk”, “1/3 Ib.
butter’”” or “20 cigarettes”, he adopts the speci-
fication in the label, and admits by his conduct
that the weight or number stated on the label is
the weight or number of that which he sells. That
admission is prima facie evidence of the weight
or number of the contents without further proof.
If it is the seller’s case that the weight or number
was in fact different, the burden lies on him to
prove the actual weight or number of the contents.

For these reasons, 1 must'express firm dis-
agreement with the judgment to which I have
referred. The appeal is dismissed.

~ Appeal dismissed.

Present: H. N. G. Fernando, C.J. and Abeyesundere, J.

GIRAN APPUHAMY v. ARIYASINGHE & 26 OTHERS

S.C. 195/66 (Inty) — D.C. Gampaha 8207/P

Argued on: January 31, 1968
Decided on: March 3, 1968

Partition Action — Exclusion of a portion of land as a separate land the title to which is in some
other person — Transfer of such excluded portion pending partition — Is it rendered void by section 67

of the Ordinance?

Res judicata — Point of contest allowed by trial Judge to remain as a guide for him, not for enabling
any parties to obtain adjudication on it — Effect of a finding on such point of contest.

Held:

(1) That where a particular portion of land is excluded from a partition on the ground that some person

or persons have title to it as a separate land, section 67 of the Partition Ordinance does not render
void dealings with that portion during the pendency of that action.

(2) That if a party to an action set out a claim of title,

and if a finding as to his title has to be reached

and is in fact reached, that finding is in law res judicata between the parties despite any opinion or
inclination to the contrary which the trial Judge might entertain.

Case referred to: Perera v. Attale (1944) 45 N.L.R. 210.

E. S. Amerasinghe, for the plaintiff-appellant.

No appearance for the respondents.

H. N. G. Fernando, C.J.

The corpus of this action for partition is des-
cribed in the plaint as Lots 5 and 6 depicted in
Plan No. 543 dated 15th May 1952. That plan

was prepared for the purposes of an earlier parti-
tion action, No. 2612/P D.C. Gampaha. One of
the two persons who were plaintiffs in that action
is the 8th defendant in the present action. The
present plaintiff and one Siman Appu intervene
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in that action and filed a statement of claim asking
for the exclusion of Lots Nos. 5 and 6 of the
land depicted in the Survey Plan No. 543. In SO
doing, they pleaded also that they had acquired
prescriptive title to those two lots. These claims
were disputed in that action, and judgment was
delivered in 1958, the District Judge upholding
the claim of prescription and excluding these
2 Lots 5 and 6 from the partition.

Although the present plaintiff and Siman Appu
jointly intervened in the earlier action, it would
appear that the major interests in Lots 5§ and 6
had belonged to Siman Appu, and that at the
time when their statement of claim was filed
the present plaintiff had a claim only to a small
share in these Lots. But in January 1952 and
April 1952, while the earlier action was pending,
Siman Appu executed two deeds of Gift in favour

of the present plaintiff, and the latters claim |

of title in the present action is based largely on
these two deéds.

One of the substantial points of contest in the
present action is that these two deeds, having
been executed during the pendency of action
No. 2612/P ,were void by reason of the provisions
of section 67 of the Partition Act. On this point
the learned Judge who tried the present action
has held that the deeds were void, and that is the
principal reason why this action has been dismissed

A similar point was considered by this Court
in the case of Perera v. Attale (45 N.L.R. 210).
In that case an action for partition had been
dismissed on the ground that the land had been
possessed dividedly and not in common. During
the pendency of the action, the owner of one of
the Lots transferred her interests and the transferee
also thereafter executed another transfer. In
subsequent proceedings these transfers were chal-
lenged on the ground that they were void because
they were executed during the pendency of a
partition action, but this Court held in appeal
that section 17 of the old Partition Ordinance did
not render the transfers void. De Kretser, J.
made the following observations in the judgment
of this Court:—

“The present is a case of many separate lands being
included in a partition action and the action was dis-
missed on the ground that the land was not held in com-
mon. Each owner of each lot was not therefore affected
by the abortive partition action and was free to dispose
of his land as he chose. As Wood-Renton J. r_em-a‘l;kqd
in Abeysekera v. Silva (1 C.A.C. 37) “undivided” in
section 17 means undivided in the eyes of the law. Here
the larger land had long ceased to be undivided in the
eyes of the law.”

—Giran Appuhamy v, Ariyasinghe & Others

105

_-_‘_'___‘_‘_-_‘_‘_‘_ -
The facts of the present case are not on all fours
with those of the case Just cited, because in the
present case the partition action 2612/P was not
dlsml_ssed, but it seems to me that the ratio deci-
dendi of the cited case is applicable to the present
facts. Although a partition decree was entered
In action No. 2612/P, Lots 5 and 6 were excluded
from that decree on the ground that the present
plaintiff and Siman Appu had, at the time when
action was filed, already acquired a title by pres-
cription to these Lots. To use the language of
Wood-Renton, J. which was quoted in the cited
case, Lots 5 and 6 were thus not “undivided in the
eyes of the law,” because by reason of the acqui-
sition of prescriptive title to these Lots, they had
ceased to be an undivided part of the larger land.,

De Kretser, J. also referred to a situation in which
the plaintiff in a partition action includes another’s
separate property in the corpus of the action,
and pointed out the injustice of preventing the
true owner from dealing with his property merely
because of a false allegation concerning the
property made in a partition action.

The learned District Judge in the present action
thought that the decision in 45 N.L.R. is no longer
applicable because the provision of law which
now applies is Section 67 of the new Partition
Act. Section 17 of the old Ordinance prohibited
alienations of an undivided share or interest in
any ‘“property as aforesaid’, that is to say, in any
property which “shall belong in common to two
or more owners”’, and the decision in 45 N.L.R.
was in effect that the alienation of property
pending a partition action is not void if in law
it does not belong in common to the co-owners
of the land which is the subject of the partition
action.

Section 67 of the Partition Act prohibits the
alienation pending a partition action of an un-
divided share or interest in the land to which the
action relates; and the expression ‘partition action’
is defined as an action for the partition or sale
“of land or lands belonging in common to two or
more owners’’. Hence, if a land, which is inqlude_d
by a plaintiff in the corpus of a partition action, is
in law is a separate land, and is excluded from the
partition on that ground, it is not a land belonging
in common to the owners of the land ultimately
partitioned. It seems to me therefore that the
construction placed by de Kretser, J. on the
former section 17, namely that it rendereg _
only the alienation of shares of a land wiie
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properly the subject of a partition action, must |
be placed also on section 67 of the new Act.

The partition action which was referred to in
the case of Perera v. Attale had been instituted
in 1928 and was ultimately dismissed in 1937
or 1938; and unfortunately it is not uncommon
that partition actions may be pending for very
long periods. If then it turns out at the final
determination of a partition action that some
portion of the corpus described in the plaint did
not in law properly form part of the subject
of the action, section 67 of the Partition Act,
if construed according to the opinion of the trial
Judge in this case, can have extremely harsh
consequences. If that construction be correct,
the true owner of that portion of land would
be unreasonably deprived of the liberty of selling
- or donating his property. The ordinary principle,
that section 67 does not prevent dealings in the
interest to be ultimately allotted in a partition
decree, would be of no avail to such an owner:
for his right is, not that any interest will be allotted
to him in the decree, but that his property cannot
be the subject of partition. Accordingly, even if
there be any slight doubt on the question, I
much prefer to lean towards the construction that
the Legislature, in enacting section 67, had no
intention of rendering the decision in that case
inapplicable in connection with actions under
the new Partition Act.

I would hold for these reasons that where a
particular portion of land is excluded from a
partition on the ground that some person or
persons have title to it as a separate land, section
67 does not render void dealings with that portion
during the pendency of that action. The learned
District Judge therefore erred in holding to be
void the deeds of 1952 under which the present
plaintiff claimed title to Lots 5 and 6.

The case for the plaintiff was that he is entitled
to the entirety of Lots 5 and 6, less an undivided
half acre, and that the 1st defendant is entitled
to that undivided half acre. Although a number
of persons intervened and filed statements of
claim, the only claims which were pressed were
those of the 3rd, 4th and the 7th defendants.
The 3rd defendant claimed a title by prescription
to Lot A of the land depicted in Plan No. 1990

prepared in this action. That claim was rejected
by the learned trial Judge. The 7th defendant
med interests under a deed No. 33091 of 3rd
ry, 1952 alleged to have been executed by

Siman Appu. The learned trial Judge however
held that the 7th defendant failed to prove the
due execution of this deed. The 4th defendant,
a man by the name of W. A. Jan Singho claimed
certain interests under a person referred to in
plaintiff’s pedigree. This 4th defendant was a
party to action No. 2612/P. having been the 19th
defendant in that action. Counsel for the plaintiff
has argued in appeal that the 4th defendant, as
well as all other persons who were parties to
action No. 2612/P, can now have no claims because
the finding that the present plaintiff and Siman
Appu had title by prescription to Lots 5 and 6
binds those parties as res judicata. This argument
was rejected by the trial Judge owing to a quite
unusual circumstance.

When the points of contest were framed in
action No. 2612/P the learned Judge who tried
that action referred inter alia to the point raised
as to the prescriptive rights of the present plaintiff
and Siman Appu to Lots 5 and 6, and he observed
that he was ‘““averse in a partition action to ad-
judicate upon points of contest which may be
used as res judicata in some other action,”” and he
proceeded to state that he was allowing this point
of contest to remain’’ not for the purpose of any
parties obtaining an adjudication, but purely
as a guide for me.” These observations have
influenced the trial Judge in the present action
to hold that the earlier finding on prescription
is not res judicata.

It is clear however from the judgment in action
No. 2612/P that the question of the prescriptive
rights to Lots 5 and 6 was actively contested,_argd
that the finding in favour of the present plaintiff
and Siman Appu was based on convincing evidence
of their exclusive possession. In fact therefore,
desnite those earlier observations, the point of
contest No. 5 was not merely uvsed or regarded as
a guide for the Judge. In any event, if a party
to an action sets out a claim of title, and .If‘a
finding as to his title has to be reached, and is in
fact reached, that finding is in law res judicata
between the parties despite any opinion or 1n-
clination to the contrary which the trial Judge
might entertain. On this ground, the claim of
the 4th defendant in the present action should
have been rejected.

The 26th defendant made no statement of
claim prior to commencement of the trial. He
was called on behalf of the 3rd defendant asa

witness at the trial, presumably in an attemp!
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to support the case of the 3rd defendant. In the
course of his cross-examination he stated as follows:

“I was not a party to that case No. 2612/P. 1 had
rights in this land from my mother Punchihamy. T sold

and that he had not intervened in this action prior
to the very late stage at which he was permitted
to file a statement of claim. That circumstance
alone casts grave doubt on the validity of his

those rights to Siman. claim. I hold that the learned trial Judge should

Q. After that you had no rights in this land have rejected this claim.

o another‘ i Share.‘ It is unfortunate that there was no appearance
Q. gg;gg&‘ tlf';?[fcsl?;)rte%ntervened In this action and |at this appzal for any of the defendants, but [ am
A. There is no proper case for this land, satisfied on an examination of the evidence that the
Q. You haven’t up to date claimed this 1/64 share? CIE.I'IITLS of the conte_sting defendants would have been
A. T have intervened as a party in this case. rejected by the trial Judg: but for his erroneous

decisions on the two questions of law which I

I have not filed any answer.” have discussed.

At this stage he was permitted to file a statement
of claim, which at the most upon his own deeds
is that he is entitled to a 1/64 share. It is clear
however, from the document P6, that the 26th
Defendant had in 1942 sold to Siman Appu
(the predecessor of the present plaintiff) the
interests which, as stated in P6, he had derived
from his mother Punchihamy. There being no
reservation whatsoever in this deed of any portion
of the land thereby conveyed, his claim that he
still owned a 1/64 share is very nearly absurd.
There is nothing in the evidence to explain how
he retained a right to this particular share. He
admitted that he had been served with summons

[ would accordingly allow this appeal and set
aside the decree dismissing the plaintiff’s action. ‘
The 3rd, 4th and 7th defendants must pay to the
plaintiff the taxed costs of contest in the District
Court and of this appeal. The case is remitted to
the District Court for interlocutory decree for
partition to be entered as prayed for.in the plaint,
and for further proceedings to be taken as provided
in the Partition Act. :

Abeyesundere, J.

I agree.

Appeal allowed.

Present: De Kretser, J.

EPIN SINGHO v. THIRUNAWAKARASU, S.I. POLICE, KIRIELLA

Appeal No. 134/1968 — M.C. Ratnapura 25314

Argued on: 27th May, 1968
Decided on: 1st June, 1968

Penal Code, section 311 — Grievous hurt — Requirement that there must be severe bodily pain
Jor twenty days.

Held: (1) That where a medical report merely states that “the injuries caused the suf!'ercr to be in bf)dily pain
for thirty days,” this would not be sufficient to establish the charge of grievous hurt. It is the fact
that there must be severe bodily pain for twenty days that makes the difference as to whether the

hurt complained of was grievous or not.

F. N. D. Javasuriya, for the accused-appellant.

Ranjith Gunatilake, Crown Counsel, for the Crown. ,*°
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De Kretser, J.

The Magistrate of Ratnapura assuming Juris-
diction as a District Judge on the 9th of August
1967 found the accused appellant G. Epin Singho
guilty on the two counts of grievous hurt set out
in the charge sheet filed of record dated 15.3.67.
The accused was sentenced to nine months R.I.
on each count, the seteneces to run concurrently.
The Counsel for the appellant urged three points
at the Appeal:—

(1) That the charge sheet sets out the penal
provision as Section 316 of the Penal Code and
therefore the Magistrate should not have assumed

- jurisdiction as District Judge in that a charge
under Section 316 is triable summarily by a
Magistrate.

(2) That the medical report Iled in evidence
did not establish that the hurt in question was
grievous.

(3) That the Magistrate had wrongly placed the
burden of proof of alibi.

A perusal of the proceedings and judgment
shows that the reference in the charge sheet to
“the offence being punishable under Section 316
of the Penal Code” is clearly a clerical error and
should correctly read “punishable under Section
317 of the Penal Code.” Both the plaint of 29.12.66.
and the amended plaint of 15.3.67 refer to the
charges as being under Section317 and the Magis-
trate in his statement of reasons dated 15.8.67.
refers to the charges as being punishable under
Section 317. Each charge avers that the grievous
hurt was caused by means of acorrosive substance:
to wit, acid and that again points to the correct
penal section being Section 317. It appears to
me therefore that the conviction on count (1)
should be altered to one under Section 317 of the
Code. I shall deal with count (2) when I consider
the second point urged by counsel for the appel-
lant. Before I part with count (1) I think I should
say that I hope that the Magistrate will in future
see that there is no room for such points to be
taken by perusing the charge sheets a little more
carefully.

Mr. Jayasuriya’s next point was that in gg
much as the grievous hurt complained of was such
as comes under Head 8 of Section 311 of the
Penal Code there should be evidence that the sufferer
was in severe bodily pain during the space of
twenty days. He pointed to the fact that the
medical report referred only to bodily pain and
not to its severity. In regard to count (1) the sub-
mission appears to be without merit for the report
says “The injuries caused to the sufferer to be in
bodily pain and unable to follow her ordinary
pursuits for a period of thirty days” and Head 8 of
Section 311 clearly states that it is grievous hurt if
the sufferer is unable to follow his ordinary pursuits
for twenty days as a consequence of the hurt
received. In regard to count (2) the report merely
says “the injuries caused the sufferer to be in bodily
pain for thirty days.” As it is the fact that the
bodily pain is severe during the twenty days that
makes the difference as to whether the hurt was
grievous or not, the absence of evidence of the
nature of the bodily pain set out in the report
results in the charge of grievous hurt not being
established. In the result the sentence on count
(2) should be such as a Magistrate could impose
under Section 315 of the Penal Code and I order
that the sentence on this count should be altered
to one of 6 months R.I. and it should be con-
current with the sentence of 9 months R.I. which
the Magistrate has imposed on count (1).

The passage in the judgment with reference to
the defence of alibi reads as follows:

“The accused in his evidence stated that he did not
know about this incident and he was nowhere close to
the house of his wife that night. He denied the charge
against him. The Accused who purported to establish
an a:ibi did not go beyond a mere denial and assertion that
he was no where near the spot. He did not state where in
fact he was. Thus I cannot accept the alibi as being
proved.”

In my view all the Magistrate intends to convey
is that as he did not accept the bare assertion of

the accused, who did not sven trouble to say
where in fact he was, that he was not at the scene
of incident the attempted defence of alibi fails.

In the result the appeal is dismissed subject
to the variation of sentence in count (2) and the
variation of the Penal Section on both counts

(1) and (2).
Appeal dismissed.

Sentence varied.
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Present: H. N. G. Fernando, C.J. and Alles, J :

TENNAKOON v.

KOIN MENIKE*

S.C. 57866 (F) — D.C. Kandy 5996/L.

Argued and decided on: 9th April, 1968

Co-owners — Prescription amiong — Enmity between the co-
to half share — Possession of entire land over ten years by one of th
presumption that one co-owner possessed on behalf of the other.

P and K were co-owners of a land in its entirety. K
son H. through whom the defendants claimed the land.

owners from time each acquired title
em — Unreasonableness in applying

by deed D1 of 1929 purported to transfer the entire land to his

U, another son of K purchased P’s 1/2 share within a week from that day, obviously with a view to contest D1.

There was evidence that in 1930 U instituted action against H in respect of other lands and there was consequent

enmity between them.

The evidence also established the fact that H was in occupation of the land from 1929 and took all the produce

without giving any portion of it to U.

Held:

That in view of the special circumstance that there had been enmity between brothers from and

after the time when each of them acquired title to this land it would be unreasonable to apply the
presumption that one co-owner was possessing on behalf of the other.

D. R. P. Goonetilleke, for the defendants-appellants.

T. B. Dissanayake, for the plaintiff-respondent.

H. N. G. Fernando, C.J.

The learned District Judge has held against
the defendants on the question of prescription
because the land in dispute had been owned in
common by the predecessors in title of the parties.
The learned Judge apparently thought that the
well known rules regarding prescription among
co-owners precluded the success of the defen-
dants in their claim. Nevertheless a close exami-
nation of the facts in this case reveals much justi-
- fication for an inference that the plaintiff and their
predecessors had been ousted by the defendants’
predecessors. As far as the title goes, the position
in 1929 was that one Punchirala owned a half
share of the land which was the subject of this
action and that the other half share was owned
by Kiri Banda. Kiri Banda on 19th July, 1929
by D1 purported to transfer the entire land to
his son Heen Appuhamy, and the defendants are
the successors of this Heen Appuhamy.

On 25th July, 1929 Ukku Banda, himself
another son of Kiri Banda, purchased the remaining
half share from Punchi Rala. One sees imme-
diately that at the very stage when Ukku Banda

.acquired a title he was doing so for the purpose

of contesting the deed D1 under which his own
father purported to convey the entirety of the land
to Heen Appuhamy..

There is then evidence that in 1930 Ukku Banda
instituted an action against his brother Heen
Appuhamy in connection with several lands.
There is no proof of the actual nature of the
dispute between the brothers, but it is clear that
at this stage there must have been enmity between
them.

The evidence establishes quite clearly that
Heen Appuhamy was in actual occupation of the
land from 1929 and took all the produce of the
land thereafter without giving any portion of it to
Ukku Banda. Because of the existence of co-
ownership, this failure or omission to give a
share to Ukku Banda could have been explained
on the basis that Heen Appuhamy was in fact
possessing on behalf of both his brother and him-
self. But in view of the special circumstance, that
there had been enmity between the brothers from
and after the time when each of them acquired

* For Sinhala translation, see Sinhala section, Vol. 16, part 9, p. 27
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title to this land, it would be unreasonable to
apply in this case the ordinary presumption that

the subject of this action. _The_ ap_peal is‘allowed
and the plaintiff’s action is dismissed with costs

one co-owner was possessing on behalf of the [in both Courts,
other.
Alles, J.
For these reasons we hold that the defendants [ agree.

succeeded in their claim that they prescribed to

Appeal allowed,

IN THE COURT OF CRIMINAL APPEAL

FPresent: H. N. G. Fernando, C.J. (President), T. S. Fernando, J. and Abeyesundere, J.

THE QUEEN v. S. A. D. A. DISSANAYAKE & SIX OTHERS

Appeal Nos. 136 — 141 of 1967
S.C. No. 286/1966 — M.C. Gampaha No. 8216/A

Argued and decided on: 20th January, 1968

Court of Crintinal Appeal — Unlawful Assembly and Rape — Double hearsay on material point
capable of corroborating evidence of virtual complainant — Inadmissible — May have influenced verdict
of Jury — Re-trial.

The six accused-appellants were convicted of being members of an unlawful assembly, the common object of which
was to commit rape on the virtual complainant. The Ist, 2nd and 3rd accused were convicted of rape.

The evidence as to the actual rape was only that of the virtual complainant. Her husband had been away from the
village on the night of the incident. On the next day the virtual complainant went to a distant place in search of her husband,
and explained that she did so because on the evening of the day of the incident, she had sent her servant girl to “the junction”,
and the servant girl had returned and informed her that the mudalali at junction had told the servant girl that the husband

had gone away in a car, because the 1st accused had sent him to that place.

Though the servant girl gave similar evidence, neither the mudalali nor the husband was called to speak to this

matter.

Held:

(1) That the evidence amounted to double hearsay and was inadmissible.

(2) That since proper evidence as to this matter would have afforded strong corrobgration of the virtual
complainant’s evidence of the rape, it was impossible to be sure that the Jury were not influenced
by the knowledge of this fact, and the convictions should be set aside.

E. R. S. R. Coomaraswamy, with Eardley Perera, Anil Obeysekera, Kumar Amerasekera, H.
Devasagayam and S. Gunasekera, for the accused-appellants.

T. A. de S. Wijesundera, Senior Crown Counsel, for the Attorney-General.

H. N. G. Fernando, C.J.

The 6 accused in this case have been convicted
on the 1st count of the indictment (as amended)
on a charge of unlawiul assembly, the common
object of which was that rape be committed on
the virtual complainant. The Ist, 2nd and 5th
accused have been convicted on the 3rd count of
the indictment of the offence of rape committed
by them in the course of the same transaction.

There was, apart from official testimony, only
the evidence of the virtual complainant and a
servant girl employed in her house. The evidence

of the servant girl was only to the effect that
people had broken into the house about midnight
and that the virtual complainant had been carried
out of the house. The evidence as to the aptual
rape was only that of the virtual complainant
herself.

It would appear according to the evidence that
the husband of the virtual complainant had beent
away from the village during the day preceding
this incident. The day after the alleged rape the
virtual complainant, according to her version,
went to a distant place in search of her husband
presumably in order to report to him this alleged
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rape. Her explanation for going to such a place
was that on the evening of the day on which she
was raped she had sent the servant girl to look for
her husband at what has been deseribed as ““the
junction”. According to this version the servant
girl returned and informed the virtual complainant
that the mudalali at the junction had informed the
servant girl that the virtual complainant’s husband
had gone away that day in a car and that the
husband had done so because the 1st accused has
sent him to that place.

The servant girl gave similar evidence as to what
she had been told by the mudalali, but the pro-
secution did not call cither the mudalali or the
husband to speak to this matter about the husband
being sent away at the instance of the Ist accused.
If there was any truth in this
husband had been sent away at the instance of
the 1st accused, proper evidence as to the matter
would have afforded strong corroboration of the
virtual complainant’s evidence that on the same
night in her husband’s absence her house was
broke open and she was raped by the 1st accused
and a number of other people. We must express
our surprise that at the stage when the indictment
was framed there appears to have been no appre-

suggestion that the |

ciation of the value of testimony which should

have been available in support of the prosecution
case.

As it turns out, however, evidence which
perhaps can properly be described as double-
hearsay was led at the trial and it is impossible
for us at this stage to be sure that the jury were
not influenced by the knowledge they had that
the 1st accused had apparently taken steps to
have the virtual complainant’s husband out of
the way before he raided her house.

We are compelled to set aside the convictions
of all the accused. But as there is evidence in
which the jury might reasonably convict, we direct
that there be a new trial of all the accused on the
first count as amended at the trial and of the Ist,
2nd and 5th accused on counts 4, 5 and 7 respec-
tively of the original indictment,

We understand from learned Senior Crown
Counsel that the prosecution will not make an
application at the fresh trial to lead the evidence
which the prosecution failed to lead at the first
trial.

Re-trial ordered.

Present: Samerawickrame, J.

DADALLAGE PEMASIRI v.

S.I. POLICE, DICKWELLA

S.C,

1/67 (Special) — M.C. Matara No. 14557

Argued on 2lst

August, 1967
Decided on: 30th July,

1968

Criminal Procedure Cede, scction 353 — Case stated by Magistrate for opinion of Supreme Court —
Is it open to a Magistrate to state such a case when without proceeding to conviction he orders the accused
lo cnter into a Probation order to be of good behaviour?

Penal Code, section 311—Accused charged for grievous hurt—Medical evidence t!‘fat blow infliftefd
on complainant caused partial loss of hearing but would beconte permanent— Does this injury come within

the definition of grievous hurt ?

Voluntarily causing grievous hurt—Absence of intention.

Held: (1) That section 353 of the Criminal Procedure Code only applies when a person has been convicted and

sentenced to some penalty or punishment,

When a Magistrate did not proceed to conviction

it is strictly not open to him to have stated a case for the opinion of the Supreme Court.

(2) That where the Magistrate held that the accused did not have the intention to cause grievous hurt,
he could be convicted only of simple hurt.

i * withi i i Penal Code and tha
) That the ear is a ‘member’ within the meaning of section 311 of the Ceylon Pe: yde !
& ‘:Jtermt:ment impairment of an ear falls within the 5th category of hurt set out in it, and is

therefore grievous hurt.
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J. Muttiah, for accused-appellant.

V. S. A. Pullenayagam, Senior Crown Counsel with R. Gunatilake, Crown Counsel, for Attorney-

General.

Samerawickrame, J.

This is a case stated by the learned Magistrate
of Matara under section 353 of the Criminal
Procedure Code. It appears that the injured person
has suffered partial loss of hearing by reason of
the blow inflicted on her by the Ist accused.
The medical expert stated that this partial loss of
hearing would be permanent. The question that
arises is whether the injury suffered by the virtual

Eomplainant falls within the definition of grievous
urt.

The learned Magistrate has, following the judg-
ment of Clarence, J. in 1 Ceylon Law Reports
at page 67, held that the injury caused amounted
to simple hurt and without proceeding to convic-
tion, he has ordered the 1st accused to enter into
a Probation Order to be on good behaviour for a
period of two years.

Learned senior Crown Counsel submitted that
the injury caused amounted to grievous hurt.
He submitted first that it fell within the third
category of hurt set out in section 311 of the
Penal Code, viz:(— ““permanent privation of the
hearing of either ear”’. He urged that privation
need not be a total loss of hearing and that even
a partial impairment of hearing fell within it.
I think the words ‘privation of hearing’ is inappro-
priate if used with reference to anything other than
a total loss of hearing. Learned senior Crown
Counsel also submitted that the injury fell within
the 5th category set out in section 311, viz:—
“Destruction or permanent impairing of the power
of any member or joint.”

The ordinary dictionary meanings of ‘member’
is an organ or part of the body and of ‘ear’, the
organ of hearing. Gour, Penal Law of India,
7th Edition at page 1616, dealing with the corres-
ponding provision in the Indian Penal Code,
which is identical, states, “The term ‘member’,
as used here, means nothing more than an organ
or limb, being a part of a man capable of per-
forming a distinct office. As such it includes both
the eyes, the ears, the nose, the mouth and feet
and in fact all distinct parts of the human
body designed to perform a distinct office.

In the case of Dissanayake v. Bastian and Others,
1 Ceylon Law Reports p. 67 — Clarence, J.
considered a case of permanent impairment of
the sight of an eye and held that it did not cons-
titute grievous hurt. The learned Solicitor-General
who appeared for the respondent in that case,
appears to have submitted that the injury fell
within the Sth clause of Section 311 of the Code.
Clarence, J. stated, “It was argued on behalf
of the Crown that the permanent impairment
of the sight of the eye, which Dr. Huybertsz
anticipated, satisfied the definition of grievous
hurt and Mr. Solicitor relied on the 5th clause
of Section 311 of the Code. I do not think that
the eye is a “member or joint’ within the meaning
of clause 5.”” Clarence, J. has given no reasons
for his view that the eye is not a “member or joint’
within the meaning of clause 5.

I hold that the ear is a member within the mean-
ing of the section 311 and that permanent impair-
ment of the hearing of an ear falls within the
5th category of hurt set out in it and is, therefore,
grievous hurt.

There are, however, two reasons in this case
why there should be no alteration of order made
by the Magistrate finding the Ist accused guilty
of simple hurt and admitting him to probation.
A person is said to voluntarily cause grievous
hurt only if the hurt which he intends to cause or
knows himself to be likely to cause is grievous
hurt. The learned Magistrate has taken the view
that as the 1st accused merely assaulted with
hands, he did not have the intention to cause
grievous hurt. The reason given by him also
suggests that he did not know that it was likely
that he would cause grievous hurt. Secondly,
Section 353 of the Criminal Procedure Code only
applics where a person has been convicted and
sentenced to some penalty or punishment. As the
learned Magistrate did not proceed to conviction
in respect of the Ist accused, strictly it was not
open to him to have stated a case for the opinion
of this Court.

I, accordingly, affirm the order made by the
Magistrate in respect of the Ist accused.

Order affirmed.

END OF VOLUME
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