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After | sent the message last year,
| have had the opportunity of meeting
the office bearers of the Tamil Mantram
of the Law College, and of being
present at a function held by them.
| am quite pleased to note that the
affairs of the Society seem to be in

safe hands.

May these officers continue to
discharge their functions and duties
with a very high degree of efficiency
and responsibility.

K. A. P. Ranasinghe
Chief Justice.



?/ﬁe:j;ja b an e
7
ﬁ?el%i muradu

I must congratulate the Tamil Mantram of the Sri Lanka law
College for continuing with the long standing tradition of bringing
out the publication of the NEETHI MURASU.

We see traditions breaking down around us. The traditional
respect of the puoblic for the law, and the institutions which
admininster justice on the wane, and the sooner we reverse
the trend, the better it will be for the society of which we
form a part

Perhaps, one of the reasons, is that a large percentage of
pur people have no access to legal literature in their own
lapguage and they feel a sense of alienation from the laws
which control their lives. An answer may be to enhance the
use of the Official lapguages in court proceedings and provide
the feeling that the public are indeed a part of the judicial
proceeding.

You, the law students of today, are the leaders of the
Bar tomorrow and you need to equip yourselves to conduet
cases in the Official languages. [f we can all be tri-lingual,
then we need not see a projonging of the troubles which now
beset us, till then let us at least pe bi-lingual.

I wish your publication all success.

P. Smil. C de Silva

Artorney general.
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With Best Compliments

from

INTERNATIONAL WORLDWIDE EXPRESS COURIER

515/1, Darley Road, Tel: 598177, 597514, 598258
-~ Celombo 10, . Telex: 21533

| Sri Lanka. ' Fax: 597017

With the Compliments
of

CEYLON TEXTILE CORPORATION

100, Main Street‘,' 5’
COLOMBO 11.

Phone : 23064-24562




"WITH THE BEST COMPLIMENTS

FROM

LIBERTY HARDWARE STORES

Importers & General Hardware Merchants
Specialists in all kinds of Bolts & Nuls,

453, Cld Moor Street, T'phone : 33875
Colombo - 12.

With - Best Compliments

From

SRI DEVI
CHEMICALS

125, Bankshall Street,
Colombo - 11

Telephone: 20314 Telegram : GRADUATE
‘ Telex: 22463
DEVINCE
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With Best Compliments

from

Airlink Global (Colombo) Ltd.,

111, Muhandiram Road,
Off Duplication Road,
COLOMBO 3.

T’Phone : 25422, 546311, 36916




With Best Compliments

Frem

SELVA TRAVELS & TOURS
(Private) LIMITED

TRAVEL AGENT AND TOUR OPERATORS
298, R. A. De Mel Mawatha ( Duplication Road)
Colombo 3, Sri Lanka.
TELEPHONE: 573558, 5749067, 575281
TELEX: 22646 ASTRAL CE
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TAXES IN SRI LANKA — BRIEF DESCRIPTION
& VIEW POINT

NAVANEETHAN NEMINATHAN

Charted Accountant & C. L.M. A. (Passed Attorney at Law Final)]

Though nothing is said to be
certain, but death and taxes, the subject
itself has received scant attention of
the legal Profession, resulting in an
arena of lucrative practice being usurped
by those of other professions (especially
accountants), This article has been
written with the intention of creating
an awareness amongst law students, of
this hitherto under exploited avenue
of practice, by giving a brief description
of the various taxes in Sri Lanka and
its administration,

Prime legislation on taxation in
Sri Lanka are the INLAND REVENUE
ACT NO. 28 OF 1979 and Turnover
Tax Act No. 69 of 1981. The Inland
Revenue Act (IRA) deals with taxes
on income, wealth and gifts, amongst
which, GIFT TAX has been abolished
by amendment Act No. 16 of 1985.

Section 2 of (IRA), better known
as the charging section, imposes taxes
of income, on PERSONS based upon
their RESIDENCE, in respect of YEAR
OF ASSESSMENT, sigpnificant terms
of which are defined in Sec. 163
(but RESIDENCE and its ascertainement
specifically dealt with in sec. 67).
While (those deemed) residents are
taxed on their global (world) income,
others arc taxed on income arising in
or derived from Sri Lanka, subject to
relevant Double Tax Agreements appli-
cable, if any.

Sec 3 enumerates income subject

to tax -/. e. the sources of income,
as the following :

a) Profits from trade, business,
profession or vocation (CIT Vs
C. S. de Soysa (58/121), CIR Vs

Mahavithana (64/217) CIR Vs
Ramiswara (65/393) & (67/121)
(T/BJPIV)

b) Profits from employment CIR Vs
J. De Fonseka (70/326) CIR Vs
Craib (40/337), Kanagasabapathy /s
OGIR (Sc 16/79) Southland Vs
CIT (52/553) & 53/529).

¢) Net Annual value of property and
rentals.

d) Dividends, interest or discounts.
Maean Markar Vs CIT 41/73.

¢) Charges, Royalties &
Premiums.

f) Capital Gains.

g) Income from any other source,
(other than profits of casual and
non-recurring nature) Wickremas-
singhe Vs CIT (48/481) (Certain
sources are dealt with in detail
in Sec. 4, 5, 6 & 7).

Annuities,

Sec. 8 to 22 deal with income
exempt from tax, which could be
summarised in the following manner,

(a) i. Specified persons (other than
individuals) statutorily established,

ii. Local authorities and Govt.
institutions (excluding Trusts &
Vested undertakings). CIR Vs
Ceylon Tea Propaganda Board
(67/1).



iii, Certain profits and
charitable Institutions,

income of

(b) Certain profits of certain officers
and employees eg. President Govt.
servants and GCEC expatriates.

(c) Certain interest eg. NSB, NRFC,

Special Accounts and Tax Reserve
Certificates.

(d) Certain Dividends eg,
approved undertakings.

(e) i.

GCEC &

Net Annual Value of residence
owned and occupied.

ii. Income accruing from certain
lands and improvements, eg.
constructed residence.

(f) Certain subsidies eg. Tea, Rubber,
Coconut, Fisheries and Agriculture.

(g) Certain Capital gains eg. Sale of

First landed property, motor vehicles
ete.

(h) Certain undertakings eg. Hoteliering,
Fishing, Animal Husbandry, Export,
Property Development etc.

(i) Miscellaneous i) foreign currency
earnings for services rendered.
ii) EBducational Endownment
iii) Prizes and Lotteries iv) Death
Gratuity, Compensation and Dis-
ability pension v) profits and
income on sale and export of
gems, facilities for re-export.

Ascertainment of Profits & income
from trade, business etc. is the area
In which the accounting professionals
have the niche in tax practice, as certain
§chedules and audit reports are required
in filing of returns without which it is
deemed not to have been filed.

Sec. 92 (2A)

However, Sec 23 & 24 alow ample
scope to the lawyers in its interpretation,
as to allowability.  Sec. 23, while
emphasising the allowability of all
expenses and outgoings, incurred
in the production of profits &
income, also makes specific provisions
for the allowing of certain items pnot
conforming to such. But sec 24,
specifically disallows some of those
which are either ambiguous gr conform
to the above, in the interest of revenue
collection. It is the applicability of
these sections that requires the prepa-
ration of adjusted accounts for tax
purposes, which are often the ground
for dispute,” between the Revenue
Authorities and Tax  Accountanis.
Though most such manipulations are
settled by negotiation, some go
unnoticed, while others end up in
litigation.  Availability of substantial
judicial precedence, as to the inter-
pretation of the main frame of sec
23 itself, is adequate evidence, to the
inevitability of a legal background, in
the above sphere of tax practice too.
*Rajapakse Vs CIR (36/258) CIT Vs
Haugton Tea Co. (43/322) CIT Vs
Theobald (41/539), Hayleys & Co, Vs
CIT 165/174) Davithappuhamy Vs CIR
(64/457), The Ceylon Financial Invest-
ments Co., Ltd Vs CTT (43/1).

*Further, the grant of Capital Allo-
wances in respect of assets (utilised in
T/B/P/V) also involves accounting adjus-
tments, which is complicated where such
assets are disposed and the relevant
incomer expenditure/gain or loss has to

be brought in. Hence a basic knowledge
of book-keeping could make all the
difference in making the lawyer compe-
titive, (out their in the jungle of course.
Thornhill Vs CIR (21/313) CIT Vs
Sri Lanka Omnibus Co., Ltd (60/132)



Ascertainment of a person’s statu-
tory income, assessable income and
taxable income is spelt out in sections
25 to 31, while the computation of tax
liability in respect of such income is
explained in sec. 32, with the assistance
of schedules I & III incorporated at
the end of IRA. '

Though the family income was
subject to tax earlier, the woman libers
probably (more than any fundamentaj
right as to equality the attention of
fiscal authorities in 1979, from which
year, income of spouses and nondiscri-
mination) attractedjhas been
separately and /ndividuals subject to
taxation. '~ However aggregation of
income and wealth continues (in respect
of unmarried children under 18 years
of age), to that of the father, if the
marriage subsists and to that of the
parent with whom the child resides and
is maintained by, if otherwise, Aggrega-
tion. of spouses employment income
too is resorted to, when one spouse is
employed by the other. o

In *computing the taxable income
other than deductions such' as losses,
interest etc. from the statutory income
Rajaratnam Vs CIR (73/128 & 73/129)
(resulting in the ascertainment of assess-
able income in accordance with Sec. 29
qualifying payments referred to in Sec.
31 Navaratnarajah Vs CIR 73/465 rest=
ricted to 1/3rd of assessable ‘income.
is also availed of, subject to ceiling at
Rs. 50,000/- in respect of individuals,
A further statutory (personal) allowance
of Rs, 27000/- is allowed for residents/
and charitable Institutions only, however
non residents are taxed at lower rates

and granted marginal relief, to compen-
sate for same.

treated

Companles are classified specifically
and the provisions applicable to such
stated separately from Sec. 33 to 4o.
which includes the newly introduced
system of JMPUTATION purported to
reduce the incidence of the same income
(i. e. dividends), being taxed twice over.

Corporate Residence, on which its
taxation is based is determined by either
the Company’s incorporation in Sri Lanka
Or the exercise of its control and man-
agement frecm  Sri Lanka. Foreign
companies trading through branches,
agents, etc. have also been brought
into ~ the tax net, by the use ‘of this
basis. This is also an area, which has
been the subject of much interpretation
via litigation. Anglo Persian Oil Co
Vs CIT (38/348), CIT Vs Chivers &
Sons (39/342) Certain companies having
a base, but not carrying on business
in Sri Lanka, are allowed Registration
as' OFFSHQORE companies and are not
liable to tax, unless they provide value
adding operations within Sri Lanka.
Resident companies are further catego-
rised into SMALL Companies, QUOTED
PUBLIC Co’s, and PEOPLE’S Co’S for
the application of appropriate tax rates,
which are enumerated in schedules
II & VII to the IRA.

Further, resident companies are
required to pay a 209 tax on distribu~
tion of profits (withheld from the
shareholder’s dividends and relief granted
to them), while non-resident Company’s
are subject to an additional tax of
either 1/3rd of its remijttance abroad
or 1/9th of taxable income, whichever
is less. In addition to above an Adva-
nce Company Tax should also be
paid now, at every qualifying distri-
bution, to enable the working of the
Imputation System introduced by
Act No 31 of 1988, for which credit is
given to both the respective company
and its shareholders subsequently.



- Tax is withheld at source, other
than on dividends and remittance
referred to above, in respect of employ-
ment income, interest and certain
payments to non residents. Most
significant manner of recovery amongst
such is the PAY AS YOU EARN
SCHEME (explained from Sec. 93 to
113), in respect of profits from
employment. Withholding tax on
interest is provided for, at both Sec.
81 (in respect of payments to those
outside Sri Lanka) & Sec. 113 A to ]
(other persons). Sec. 8l A requires tax
to be withheld, whilst making payments
for services rendered in Sri Lanka, to
pon-citizen artists and entertainers.
In all circumstances; those making
payments are made personally liable
for non-deduction and remittance of
such tax to the Dept. of Inland
revenue, within the stipulated period;
while the recipients of such income, are
entitled to set off these deductions,
against their tax liabilities and if any
excess, to claim refunds.

Taxation of special cases are spread
out between Sec. 59-91 of the Act
of which the more important entities’
are the following:

1) Charitable Institutions (Sec. 59)

2) Receivers, Trustees and Executors
(Sec. 60 to 64). Puswella Vs CIR
(60/497)

3) Partnerships (Sec. 65 & 66) Davood-
bhoy Vs CIR (Sc 9/79)

4) Non-Resident Persons (Sec. 68 to 73)

5) Shipping and Operation of Aircraft
(Sec. 74 to 78).

6) Insurance (Sec. 79 & 80).

7) Clubs, Trade Associations etc.
(See. 905. U.N.P. Vs C.G. 1. R.
(Sc. 2/76)

Certain reliefs are also included
amidst above miscellaneous provisions,
of which (a) Relief in respect of
certain Profits & Income of Companies
related to Tourism & Exports (Sec. 85)
(b) Reduction of Wealth Tax in certain
circumstances (Sec. 86), (c) Treatment
of certain receipts from insurance
(Sec. 89), & (d) Relief in cases of
double taxation, are noteworthy.

Mitigating the effect of DOUBLE
TAXATION is achieved by - entering
into bilateral agreements (with relevant
countries), governed more often by
foreign policy and trade, than fiscal
considerations, Sri Lanka has been
signatory to 23 such agreements hitherto,
in accordance with the provision under
Sec. 82 & 9 are in the process of
being negotiated.

Taxation of wealth is provided for
by Chapter X (Sec. 41 to 50) of IRA,
according to which movable & immovable
property of any kind whatsoever (other
than those excluded by Sec. 45), on
the last day of a particular year of
assessment, constitutes the wealth of a
person & all persons (other than who
are excluded by Sec. 42) are taxed,
at rates specified in Schedule IV, subject
to certain deductions stipulated by Sec.
47 towards ascertainment of NET
WEALTH. A further deduction of
Rs. 500,000/- is allowed, (other than to

non-resident companies) by Sec. 48,
in computing the TAXABLE WEALTH.
Specific provisions have been made (1)
in Sec. 49, for the . valuation of
properties, (to satisfy above), including
the freezing of values in respect of
immovable properties, (2) in Sec. 50,
for restriction on Wealth Tax payable,
in relation to the relevant person’s
income.



It 1is interesting to note that,
though the taxing of income was
converted into a current year basis,
with the introduction of IRA 28 of
79, necessitating special provisions in

respect of year of assessment 79/80 (Sec. -

162), which was subject to tax both
on the preceding year and current year
basis; the conversion of taxing the
wealth as at the first day of a parti-
cular year of assessment, to that of
the last day, was only introduced to
the charging section (41) by Amendment
Act 14 of 1984, resulting in a shift
from wealth as at [. 4. 83 being taxed
for Year of Assessment 83/84, to that
at 31. 3. 85 being taxed for Yzar of
Assessment 84/85, without any special
provisions to bridge this gap

Taxation of Gifts specified in
Chapter XI (Sec. 51 to 58) is not
applicable after Year of assessment
85/86, due to the abolishment of such
tax with effect from 15. 11. 85 by the
Amendment Act 56 of 1985. It should
also be noted that ESTATE DUTY
(Act No. 13 of 1980) was also abolished,
with effect from such date, at the same
budget proposals. Both of which,
though complained to have been done
out of turn, by the revenue authorities,
have not been subject to revision yet.
It is said that, the difficulty in
policying the avoidance of taxes, is
causing greater concern, than the actual
loss of revenue, due to the abolishment
of such, as it provided effective loop-
holes in circumvening the Back Duty
method computation of undisclosed
income, resorted to by the officials of
the Inland Revenue Department; very
eften. Hence, though now only of
academic interest literally, above legis-
lation may well prove to be of use
In tax planning and avoidance techniques,
in practice.

The Department of Inland Revenue
administering above, is headed by the
Commissioner General, with its various
divisions/units allocated to commissioners
and deputy commissioners under whose

guidance, Senior Assessors, Assessors
& Tax  Officers function. Though
substantial discretionary powers are

vested upon them, by various provisions
of the Act, in addition to the
Departmental regulations governing them,
it also sets out, requirements as to
official secrecy (Sec. 158), which
need be adhered to. However the
burden of initiating the process is not
on the Dept. as every person, chargeable
with tax is obliged to file a RETURN
before the 30th day of November
immeadiately succeeding the particular
year of assessment. Chapter XIII (Sec.
92 to 95) refers to the various types
of returns and information to be
furnished. The Commissioner General
is empowered under sec. 96, or opt
for criminal prosecution by summary
trial, before a Magistrate-as-in-Sec. 151,
to impose a penalty, not exceeding
Rs. 50,000/~ for failure to furnish
any return. Further, such persons are
also obliged to pay taxes on SELF
ASSESSMENT, in four instalments on
or before the I15th day of, August,
November & February of the particular
Year of Assessment and May of the
next succeeding year of assessment,
(Sec. 97)

While non furnishement of return
takes away the protection of TIME
BAR under Section 115 (5), non-payment
of tax on self assessment, automatically
adds on penalties in accordance with
Sec. 125 (2). Its this area of ASSESS-
MENTS and APPEALS that forms major
part of any tax practice. The Dept
initiates the process by issuing Notice
(for failure to either on non furnishment
of return or non acceptance furnish



return or of Assessment) of what is
disclosed in it. However in the latter
instance, reasons for such non-acceptance
should be communicated to  the
ASSESSEE  in  writing. But  such
communication cannot be taken after
3 or 5 years from the end of such
year of assessment, if the return has
been furnished before the 30th November
or 31st March of the year except under
circumstances indicating fraud and
wilful evasion. Chellappa Vs CIR
(52/416) & Piyasena Vs Vaz (47[1) of
assessment succeeding same,

Every person aggrieved by such an
Assessment is availed the opportunity
to Appeal u der Sec. 117 to the
CGIR, within 30 days of such Notige,
by a petition in writing adducing
grounds of such. The CGIR, 01'1
receipt of a valid appeal, would avail
the opportunity for AGREEMENT at
INQUIRY or DISMISS DETERMINE
the issue on HEARING. CIT V§
Saverimuthu Redd. (39/1) (5) ADJUDI-
CATION (Page 12)

Remedy to those dissatisfied with
such determination is granted via
appeals to BOARD OF REVIEW under
sec. 119, which is set into motion by
a written communication to the CGIR,

within a week of the determination.
It s required for CGIR, to
transmit in writing, the reasons for

determination, within a month of such
and the appellent to submit a petition
to the board, within 2 month of
transmission; on receipt of which, a
date shall be fixed and 14 days n.tice
given to parties. The CGIR is also
empowered to refer an appeal, direct
to the Board of hearing (Sec. 120)

Trrespective  of  evidential  rules,
Gullain Vs CIT {51241 & 355/475)
Jayanetti /s Mithrasena (71/383) the

burden of proof is om the appellant
at such hearings; Sec. 121 (5), but the
secrecy of the dispute is maintained
up to this stage; Sec. 121 - (6). However,
the DECISION of the board could
also  be disputed (but only on a
question of law), by making an
application, within a month of such,
to the board, requiring it to STATE
A CASE for the opinion of the
COURT OF APPEAL (Sec. 122). An
opportunity to appeal there from to
the SUPREME COURT is also available,
but in the normal legal channel.

Hence it could be observed that,
while a wide forum is throwa open to
secure justice, its also possible to opt
for finality at various stages of the
process, by negotiation and settlement,
subject of course, to the right of
revenue authorities, to re-open matters
which have not been considered, during
such process. (Chapter XIX) Considering
such concessions the absence of provision
for withdrawal of appeals which is
rightly availed in any legal proceedings,
is indeed strange. The fact that, penalty
does not add on to taxes HELDOVER
by order of CGIR, & penalties on taxes
not heldover during such time too,
cannot exceed 50% of the TAXES IN
DEFAULT; though tax is deemed to
include any sum added to it by reason
of default, is also significant. (Sec 125
(4) & (2), & 126).

Various procedures for recovery of
tax and the contest against same, remain
the territory of lawyers yet; not because
those practitioners of other professions
cannot grasp the finnesse of such, but
merely due to the fact that, Attorneys
have toiled for that licence to
appear at the portals of justice, and
such procedures at some juncture Or
other require the assistance of law
enforcement agencies.



Hence with an influx of legal
professional in tax practice, who would,
in addition to dealing with substantive
law, contest the procedural aspect of
law too, which praciitioners from other
professions would opt to settle by
negotiation, the Dept. would find itself
loosing revenue, if it continues to
handle its operations in the present
haphazard manner. Though this trend
has besn evidenced with recent judicial
decisions, the Dept. of IR doesn’t
seem to have pulled itself together yet.
Amir Ismail Vs CIR (Sc. 22/81) New
Portman Ltd Vs W. J. & Others
CA (2366/82)

The important and most resorted
modes of recovery (amongst those speci-
fied in Chapter XXI) are: (1) SEIZURE
& SALE (Sec. 129y through the issue
of certificate by CGIR, either to his
agents or the DISTRICT COURT (in
which case the provisions of Sections
226 to 297 of CPC shall apply) CIR
Vs Ranaweera (72/294 & 553), (2)
PROCEEDINGS AT MAGISTRATES
COURT, where provisions of Sec. 291
(1) of CCP applies. (See 130), (3)
RECOVERY OUT QF DEBTS (Sec.
131) eg. freezing of bank accounts etc.
{4) RECOVERY FROM REMUNE-
RATION  (Sec. 132). When recovery
is to be made from 3rd parties, various
provisions have been incorporated, to
make them personally responsible for
ensuring such and also to indemnify
them from other proceedings.

It is important to note that, the
the CGIR, is required to give NOTICE
other than when satisfied as to the
necessity for (of taxes in default).
prior to resorting to any recovery
action,/immediate action and decide on
any OBJECTION made against such,
within 30 days of its recovery (Sec.

128). Further, the C.G.I R. is also
empowered to (1) recover tax, irres-
pective of any appeal pending, (except
when heldover) (Sec. 125) resort to
more than .one means offissue to the
DEFAULTER (Sec. 139), and recover
tax, notwithstanding any prosecution

or conviction for any offence under
the IRA (Sec. 154).
Miscellaneous provisions are

incorporated in Chap. XXII for the
validity and appropriate service of
notices, fixation of responsibilities on
& indemnification of representatives,
etc. Ranjan Philip /g CIR CA 1174/81
M. E. De Silva Vs CIT (53/287).
Refund of taxes paid/recovered in
excess; & interest on any delays in
such refund, are granted by Sec. 149
& 150. Acknowledgement of which, is
administratively communicated via,
computation of repayment.

Substantial penal powers in addition
to procedural aspects; on obtainment of
any/information (Sec. 140), admissibility
of evidence (Ses. 1563 Gamini bus Co,
Vs CFT (54/97) and powers of search
(Sec. 161) etc have also been granted
to the Revenue authorities, which
together with the wide sphere of
discretion conveyed on them, often
attracts the cry as to “DRACONIAN
LAWS & UNMITIGATED POWERS”
and condemnation of its wisdom. Yet
it should be conceeded that such laws
and powers are required, for the
expedient collection of the pound of
flesh due to the State, considering
both, the obligation on the authorities
to wuse it in good faith, and the artful
lodging adopted by those flouting it,
with the assistance of professional
expertise. Thats probably why, to tax
and to please, was said not to be
given to men, as to love and to be wise.



However, it shoud be conceded
that, no law is superior to the inalienable
rights of mankind, enshrined in the
supreme legislation (i. e. constitution’.
This area of remedies outside the IRA,
including writs, injunctions declarations
etc. - is unknown territory, to non-legal
professionals in tax practice. Though
these are mnot used frequently due to
prohibitive costs, lack of knowledge,
need for expediency etc., they not
only form the ultimate protection of
tax  payers against administrative
arrogance, but also permit lawyers
consolidate their supremacy in tax
practice. Ramalin Vs CIR (CA 891 &
892/83), AG Vs J. C. D. Peiris (70/447)

Though  revenue from tax on
turnover is confirmed to be manyfold
to that netted by other taxes, and
hence would be of more concern, to
those requiring the services of tax
practitioners, this aspect is either
completely ignored in structuring the
syllabus or does not find itself within
the time frame allotted to, the subject
of Taxation at Law College. It may
be due to the fact that, compliance
being so poor, matters significance do
not arise often.

However, some recent cases have
created awareness and intercst, in opting
for the assistance of our legal mecha-
nism, in relation to issues arising out
of the administration of this tax too
Sekko Brushes Corporation Ns UR
(Sc 2/73) Rackit & Colman Ltd Vs
CIR (Sc. 1/74) Associated Cables United
Vs CIR (Sc 1/73) Perera & Silva Ltd
Vs CIR (Sc 3/76) C. W. Mackie &
Co Vs CGIR (Sc. 85/85) Yarl Metal
Industries |/s CIR (CA 1/78)

Sec. 2 of the TTA jmposes this
tax, on every personm, carrying on any

business in Sri Lanka; or rendering Ser-
vices outside, for payment from Sri Lanka;
at rates prescribed by Gazettee notifica-
tions; if the turnover of such exceeds,
Rs. 25000/- per quarter (or its appropriate
proportion) (Sec. 3)., TURNOVERS is
defined (in Sec. 5) to be, the amounts
received/ receivable from transactions
entered into, in respect of or for services
performed in carrying on, that business;
with special provisions being stipulated
for specific businesses (e. g. financier,
insurance, importer, manufacturer, bank,
educational establishment, etc.) and bad
debts. It should be borne in mind that;
Turnover tax attaches itself to a parti-
cular business, irrespective of changes
in its ownership, in addition to; differ-
ent businesses being deemed to be one,
under certain circumstances (Sec. 6)

While Sec. 4 exempts certain
businesses from TT, Sec. 8 exempts
certain articles, all of which are publi-
shed by o-der of the Minister, (toge-
ther with rates applicable under Sec. 7)
in gazette notifications. Recenty the
classification of business and articles
for above purposes, was converted to
fall in line with the Customs (BTN
nomenclature, by gazette No. 432/3 of
16. 12, 86, facilitating reference and
articles for above purposes, was converted
and promoting uniformity; as levy of
Turnover Tax on articles imported
into Sri Lanka under Sec. 12, has to
be collected by the Principal Collector
of Customs, against which certain credit
too is allowed under Sec. 48; all
being interelated to the other.

Returns have to be furnished
quarterly, by every person carrying on
any business, within 15 days of the
end of such quarter & tax paid along
with (Sec. 9 & 10). Provisions as to
Assessments, Appeals etc., are more
or less similar to that of the Inland



Revenue Act, but there isn’t any TIME
BAR protection in 1espect of Turnover
Tax (Chap. IX). Finality and Penalty
provisions in Chap. X and Recovery
procedures in Chap. XII, are also a
ciose repetition of those in the IRA.

Special cases, enumerated from
Sec. 22 to 29 though equivalent, make
room to consider the attachement of
this tax to the relevant business.
Miscellaneous proyisions in addition
to validating, and serving of notices,
distinguish between a RAID of buildings,
places (Sec. 42) & SURVEY of businesses
(Sec. 43); while also requiring, main-
tenance of registers and issue of
vouchers (Sec. 45 & 44). Credits for
& refund of TT, is granted under
Sec. 47, 48 & 49, subject to the
conditions stipulated therein  being
satisfied, amongst which, registration
acr  manufacturers under Sec. 46 is a
prerequisite to claim deductions and
credits, while a written claim within
3 years of the relevant quarter is
important, for the refund of any excess
payments. It should also be noted
that, excess of such deductions and
credits are carried forward for set off
against future liability, instead of being
refunded.

Withholding of Turnover Tax, whilst
making payments in pursuance of certain
contracts, has been specified in Sec.
50, which was also extended to, sales
by importers and manufacturers, at the
last budget. Appropriate provisions are
also included, for the remittance of
such by the person withholding it, to
the Dept. and for grant of credit,
to the person from whom it is being
withheld.  Penal/ and Administrative
provisions in Chap. XVI & XVII are
similar to IRA, but jnterpretation of
salient terms in separately included in

Sec. 59. Hence it could be said that,
though we have moved to regressive
taxation of turnover, from the Business
Turnover Tax under Finance  Act. 11
of 1983, the introduction of widespread
withholding tax, with dye credit, is
with the view to progress towards a
system of VALUE ADDED TAXATION.

In addition to the above, whenever
the fiscal authorities have telt a pinch
on theif purse (of course in trying to
bridge the budged they have resorted
to raise funds by SURCHARGES; the
result being SURCHARGE OF deficits)/
INCOME TAX (25 of 79, 26 of 82,
12 of 84)/ WEALTH TAX (25 of 1982)
Acts, in respect of years of assessment
78/79, 81/82 & 84/85 respectively. In
addition to the re-emeérgence of above
at this years budget, a Tax Amnesty
was also proposed, all of which have
now been passed by the Parliament
(Acts.......of 1989). In the aftermath of
ethnic disturbances, a REHABILITATION
LEVY was also charged in respect of
the calender yeat 1984, by Act No.
53 of 1983. A lengthy discussion of
these are not warranted, considering
the restricted period to which each of
such applies.

Though not expressly referred to
as TAX, and often introduced in legal
education, within the ambit of convey-
ancing, it should be remembered that,
STAMP DUTY levied under Act 43
of 1982, is also administered by the
Dept. of Inland Revenue and hence
occasionally provides work for those
in tax practicé. This levy, is at rates
prescribed by gazette notification, in
respect of all'instruments and documents;
which are required to be duly registered
under the existing laws or need to
become proof for the occurence .of
certain transactions within Sri Lanka



or need be enforced in Sri Lanka.
While some of the above are specifically
exempt from stamp duty, payment on
others is required to be made on or

before execution, in the relevant manner
prescribed. :

Special emphasis has been made,
in respect of valuation of properties and
responsibilities of payees, notaries, etc.,
in addition to the discretion availed
to the CGIR, to COMPOUND for paym-
ent of stamp duty and IMPOUND instru-
wents not duly stamped, and as to their
admissibility for various  purposes.
Adjudication on and endorsement of
stamp duty, initiates the process of
appeals and procedure - of recovery,
which are all similar to that of IRA
& TTA. While Allowance for unused
and spoiled stamps are made in
addition to refund of inadvertant
payments, offences penalties etc., and
administration of such, remain the same.

It isn’t my intention to deal with
it in detail, due to its familiarisation
to the students elsewhere.

Yet its worthy to mention that,
even in areas such as conveyancing,
commercial law and company law where
drafting is involved, knowledge of
taxation would provide a competitive
edge, by providing with prior vision,
as to its tax implications. This fact
has been well established, in judical
precedence, with regard to Trusts,
which have aspired to be recognised
as Charitable Institutions, for tax
purposes. Esufaly Trust |/s CIR (Sc. 1/69),
Falil Abdul Gafoor Vs CIR (63/56)
Trustees of Wijewardena Trust |/s CIR
(47/313) CIR Vs A. L. J. Cross Raj
Chandra (67/174)

It wouldn’t be complete to conclude,
without making any reference to the

ethics of practice in this sphere. Despite
the lip service paid to professional
ethics being well evidenced, by the
importance given to it {to the extent
of few lectures & 1/4th of one of the
24 subjects) in legal education; it is
of concern, to witness the shallowness
with  which social responsibility s
shunned away by all concerned, including
practising professionals. who should act
as catalysts, in the state receiving its
appropriate share, for the infrastructural
facilities it provides to the society.
Though the bibilical version of *‘rendering
unto Ceasor that which are Ceasor’s”
is not unfamiliar, to both the taxpayer
and his tax consultant, the latter seems
to prefer appropriating a part of such
dues to himself, at the cost of
depriving Ceasor of its entirety. This
attitude of tax practitioners often goes
unchecked by both, the tacit connivance
of and practical inability in handling
the work load by, tax collecting
authorities; which has resalted in large
scale evasion and shoddy compliance,
justifying the statement that, ‘“one half
doesn’t know as to how the other half
dodges tax’*. However, it must be said
in fairness to the Dept. of Inland
Revenue that, its they who have in
addition to their revenue collection
function, collated and codified, judical
precedence in taxation. The 3 volumes
of tax cases and manuals published by
them, have been of more use to
legitimate tax prayers, than any efforts
of the tax practitioners fraternity.

Hence, if those, treading in the
path of tax practice, would develop
an attitude of building goodwill, without
opting to play hide & seek with the
revenue and stop considering the statutes
as hunting grounds, drawn up for them
to pick holes, in favour of their
clients, we would find ourselves in a



better world to live in; after all it was
Lord Denning who said “Avoidance of
tax may be lawful but not a virtue’.

In conclusion, having touched on
the many facets in this field of taxation,
& indicated the wide domain of
opportunities it could avail.

It is my desire to stimulate more
legal professional into this field, not
only for their personal well being,
but also with the view to creating an
enviroment, which would compel the
Dept. of Inland Revenue to respect
and comply with law in letter and
spirit; by upgrading their collective
knowledge and administration of it,
resulting in better service to taxpayer:
and increased revenue to the States
The foundation for such could only be
laid, whilst they are students in pursuit
of knowledge hence.

"the intent to

I feel more than justified, in
questioning the wisdom of treating this
subject, amongst the optionals, in the
curriculum of legal education? RES-IPSA
LOQUITUR (Sri Lanka cases only have
been quoted.)

Since of late, appeals preferred are
required to be settled within three
years of their being received by the
CGIR (subject to some flexibility), to
facilitate which, the process of ADJU-
DICATION has been devised; its panel
of adjudicators being vested with the
powers of CGIR. Though created with
simplify  procedural
bureaucracy and expedite justice, it
opens a mnew -forum for lawyers in
practice, as it functions in a court
atmosphere, of which, other professionals
are not confident with.

It has been observed for long that the law students generally
shudder at the thought of sitting Tax Law Papers.

Our sincere gratitudes go to the author of this article for shedding
light over the gloomy sphere of our legal education

We hope this article will encourage the students to study ‘Tax

with a smile.

— EDITORS —
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Interviewed by A. JEGASOTHY

(Final vear)

An Interview With Mr.E. R. S. R. COOMARASWAMY L.L.B.

President’s Counsel.

Compiled by M. C. A. AZEEZ
(Final Year)

Q.

It is said in the article No. 12 of
the constitution of Socialist Democratic
Republic of Sri Lanka “No one shall
be discriminated against on the grounds
of race, religion, language, caste, sex,
political opinion, place of birth or any
such grounds.” But it is found in
the law of -~Thesawalamai” that the
woman plays subordinate role to the
man regarding the matter of disposal of
immovable property as she has to get
the consent of her husband even the
property belongs to her. On the
contrary, man can dispose his immovable
property without his wife’s consent.

Is it not a discrimination against
women on the ground of sex?

A. .
1 agree that the requirement in
the Jaffna ~ Matrimonjal Rights and
Inheritance Ordinance (Cap. 70) that
the husband’s ~written: ' consent - is
necessary to alienate the property of a
wife is no longer desirable in  the
context of Arficle 12 of the Constitu-
tion. This-is especially so in the case
of estranged spouses, where the wife
is forced to apply to court for
permission, if the husband unreasonably
refuses consent.  This  disability -was
removed for other women in Sri Lanka
in 1923 and it is time that the women
in Jaffna clamour for its removal. -

Q. e
There is strong criticism against
the constitution of 1972 of * Socialist

Democratic Republic of Sri Lanka that
the way to protect the fundamental
rights stated in the constitution, has
not been inclyded in the constitution,
itself. But inm Gunaratne V the Peoples,
Bank Case No. 280/70 (F) D. C.
Colombo  A/87/2 Date of decision
3/4/1986 the Respondent peoples bank
gave the letter of appointment with
some restrictions regarding trade union
membership. The restrictions were a
contravention of the fundamental right
to freedom of Association under
section 18 (1) f read with section 14
of the constitution of 1972, The plaintiff
wanted a declaration at the District Court
of Colombo that the restrictions were
null and void. District Court so declared
and it ‘was approved by the Supreme
Court on appeal by the respondent,

Besides the article No. 126, could
a .citizen - obtain a remedy through
declaration when his fundamental rights
granted in 1978 constiution are infringed ?
A. , v
'~ The Constitution of 1972 provided
for fundamental rights but did not
provide machinery for the enforcement
or protection of such rights. It was,

therefore, correct to = criticise that
Constitution on that ground. But in
the case of Gunaratne vs. Peoples’

Bank (1986) 1 S.L.L.R. 338 the
Supreme Court recognised that even
under the 1972 Constitution, a party
whose fundamental right has been
infringed, had the right to file action
in the District Court under section



217 (G) of the Civil Procedure Code
and ask for a declaration of that right
and consequential relief. The supreme
Court (Wanasundara J.) stated, inter
alia, that:-

(a) An employer is not always free
to impose conditions in a contract
of employment inconsistent with
the guarantees of fundamental
rights contained in the Consti-
tution merely because he chooses
to do so. (at p. 344).

(b) The fundamental right of asso-
ciation is subject to restraint in

terms of Article 19 (4) and
restrictions can be imposed
in the interest of public order
or morality, but such interest
must be proximate and direct.

(c) Even the law prior to the 1972
Constitution did not permit an
employer to include a eondition

in the letter of appointment
restricting the right to join a
trade union of the employee’s
choice.

Under the present Constitution, a
party aggrieved by the infringement or
imminent infringement of a fundamental
right, cannot in terms of Article 126
g0 to the District Court for a decla-
ration, since the Supreme Court has
sole and exclusive jurisdiction in such
matters.

Q.

Due to delay and unscrupulous
charge by legal professionals, nowadays
the price of justice is a very costly
one. The purpose, of law is fulfilled
when justice reaches to every hut in
every village. It is a pity that many
a one cannot afford taking a legal
battle to defend his right. What is
your suggestion to remove the anomaly
in the distribution of justice ?

A.
My suggestions to remove the ano-
maly referred to in Question 3 are:-

(a) that the free legal aid scheme
of the Bar Association ‘should
be expanded;

(b} that the State should also pro-
vide a free legal aid scheme; and

(c) that lawyers should charge fees
not on a fixed basis but acco-
rding to the means of the
client, or even render free
service, where necessary.

Q.

We come to know in Western
Countries such as France, the existence
of law which enables the state to charge
anyone who simply watches a person
die while he is in a position to help
the man avoid death, by rushing him
for due medical treatment, will it be
proper if we too could adopt such law
which imposes moral responsibility en
a citizen?

A.

The suggestion in Question 4 to
impose the moral responsibility to save
lives on fellow citizens is certainly
desirable in Sri Lanka also, but in the
present context of fear in the Sri
Lankan community to interfere in
crimes of this nature, it may be a
difficult thing to accomplish.

Q.

Marriage is 2 phenomenon directly
concerns with the person himself
more than with the society. It is
unfair on the part of the society to
expect an individual to forgo his/her
pursuit of happiness when he suffers
from a wrong that he has committed
by marrying a wrong partner, The
Law of divorce should be more



fiexible. Is it fair that we still
uphold the theory of guilt rather than
breakdown one?

A.
The United Kingdom adopted the

concept of breakdown of marriage for

divorce nearly -two decades = ago in

place of the concept of guilt on the.

part of one of the spouses. = The
attempt that was made in Sri Lanka
in 1977 to make separation of the
spouses for seven years a ground for
divorce by amending section 608 of the
Civil Procedure Code instead of ame-
nding section 19 of the Marriage
Registration Ordinance (Cap. 112), as
the legislature ought to have done
failed to have effect because of the
wrong mode of legisiation, as was
recognised in Tennekoon vs. Somawa-
thie Perera (1986) 1 S.L.L. R 90.
Legislation on the English lines is
desirable in Sir Lanka, provided that
the legislature makes adequate provision
to safeguard the pecuniary interests of
an innocent wife and her children
against a guilty husband, who deserted
them, and amends the law through the
Marriage Registration Ordinance (now
Cap. 131),

Q.

It has been opined by legal perso-
nalities that Evidence Ordinance needs
to be reformed - for example, the
Indian Act which had been passed in 1872
has changed general ideas on some
aspects of evidence. Se. 157 no Longer
accords with the English Law of
corroboration as rccognized by the
House of Lords in R V Christie (1914)
AC540 and by the legislative in sec 2
of the Evidence Act 1938. It may be
matter for consideration if Sri Lanka
should adhere to the older view that
two statements by one person consti-

tute corroboration or should adopt the
modern  view that a witness cannot
corroborate his own statement by
repeating 1t. :

What is your comment ?

A,

The Evidence Ordinance requires.
certain amendments and a sub-commi-
ttee of the Legal Committee of the
Bar Association under -my Chairmanship
has made certain recommendations.

There are two kinds of corrobo-
ration, and corrobosation under section
157 should not be confused with the
corroboration required for the evidence
of accomplices under section 114 (b)
and in sexual offences. In the latter
types of corroboration, the law requires
corroboration of the evidence of the
accomplice or the sex victim in order
to make his or her evidence more
reliable in order to establish the
offence. But the corroboration of a
witness under section 157 is a different
type of corroboration and merely goes
to consistency. Under that section,
previous statements can be corroboration,
but in the case of the substantive
corroboration in the case of accompli-
ces and sex victims, previous statements

cannot corroborate. This distinction
was clearly drawn by T. S. Fernando J
in Ariyadasa vs. The Queen, 70 N. L.
R 3 at 5 and by Vythialingam J in
Lancelot Fernando vs. The Republic
of Sri Lanka (1979) (Vol. 2) 79 N. L.
R. 313 at 398.

In Great Briton and all other
countries in the commonwealth the
Supreme Court or the High Court is
vested with original jurisdiction and
this assures that an independent and
unremovable judiciary of big professi-
onals standing is available for adju-
dication of important civil dispute.
Will it ameliorate our system too?



A.

I do not thing thatthe Supreme Court
of Sir Lanka or even the Court of
Appeal should have original civil or
criminal jurisdiction. The High Courts
of Sri Lanka exercise such jurisdiction.

Q.

It is sometimes quite puzzling
when we study ‘“Nervous shock.” English
Law has gone far enough to hold that
actual injury or apprehension of injury
to a human being is not necessary
found an actiom for damages eg.
Owens V Liverpool corporation case-
But South African Law which follows
Roman Dutch Law as its common
Law still adopts the decision in Dulieu
V White which held, harm caused by the
shock of seeing an accident to the
husband was too remote for damage.
In such situation what law are we
expected to follow ? '

A.

Our common law is the Roman -
Dutch, Law - and it is preferable to
follow. the South African decisions on
Nervous Shock, though the English
cases have persuasive value.

Q.

Could ‘you tell any anecdote that
you found unforgettable in the legal
field? -

A.

I gencrally do not forget the cases,
in which 1 have appeared, and, there-
fore, it is difficult for me to single
out an unforgettable episode.

Have you ever been embarassed by

any incident while on the Courts
floor ?
A.

I have made it a point in my
legal career never to be embarrassed

or confused on my feet in court, since
that would only damage my client’s
cause.

What is your advice for the ‘would
be lawyers’ ?

A.
My advice to “‘would be lawyers’’ is-
(a) To work hard;
(¥) To be honest in every way;

(c) Never to mislead judges on the
law or the facts;

(d) To be courteous to the bench;
(e) "To be considerate to your clients;
'(fA) " To brcparé you,r cases ‘;thoroughly
_on the facts and.give your client
~ his money’s worth;
@®) To attend court at -the time
your case is taken up and to
be punctual ;

(h) To study the law applicable to
- . the case;

(i) To present your case logically
- and clearly and not to confuse
the judge; :

‘(j) To charge ydur fees according
to the means of your client.

~Thank you!



Appreciation

It was with shock and a deep sense of loss that we read
of the passing away of Mr. E. R. S. R, Kumarasamy P.C.L.L.B,
on 15th December.

We vividly remember the august figure which had
overwhelmed the signs of senility.

The achievements of Mr. E. R. S. R. Kumarasamy are
enviable. He passed out first in all proctors examinations
winning all prizes at the finals. Later he repeated his perfor-
mance at all three advocates examinations together coming
with honours in all He was also the first overseas student
in the London Bachelor of Laws. (L.L.B.) His Massive work
on the Law of Evidence speaks volumes for his expertise in
the field of evidential law.

He had been a lecturer at the Law College Colomho
for ten years. He was appointed an Assize Commissioner in
1954, He represented Sri Lanka at the United Nations.

We bow our heads in deep gratitude and to his family
goes our deepest sympathy. May the waves up there roll well
for him and may he be at peace.

AVE ATQUE VALE!
Editors.
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With Best ComplimentS

From

M. M. M. LIYAKKATHALY
(PROP.)
“TRAVEL EAST”
NANDA BUILDING

119 3/7. Prince Street,
Colombo 11.
Tel: 434972 | 28340
Res. 506, AKKARAIPATTU - 1
Tel. o067 | 7447

With Beét Compliments

From

K.B. CENTRE

(Dealers in Hardware)

MAIN STREET
MARUTHAMUNAI
KALMUNA/

Tel: 067 - 2354

With Best Compliments From

RAAJANS

Specialization in

Photo Copy Service

and

Laminating Service

112, Sea Street,

Colombe - 11
T.P. 20345

With Best Compliments

From

PANMARINE TRAVELS
(PVT.) LTD.

No. /0, 3rd Fioor,

Galle Face Court |,

Colombo - 3
Tel: 28596, 22201, 31228
Fax: 541299
Telex: 22903 PANMAR CE
Cable: PANMARINE
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WITH THE BEST COMPLIMENTS OF

Aquamarines International (Pvt.) Ltd.

(ESTB. 1963)
IMPORTERS & EXPORTERS OF LIVE FISH & WATER PLANTS ETC.
44/3, Alwis Gardens,
Sri Gahanandara Road, Ratmalana,
T’Phone; 715825 Fax: 575599
Telex: 22082, 22291 X'point CE

Lihinigala Estate

FISH FARM & WATER PLANTS NURSERIES
IOth Mile Post, Yatapatha

Aquamarlnes

MAINTENANCE OF FISH TANKS & DEALERS IN
AQUARIUM ACCESSORIES

60/1, Sea Beach Road, Ratmalana.
T'‘Phone: 714943 Telex: 21415 LINK CE

T — — - - . |

With Best Compliments

from

Intelex Ugency

Importers Exporters Manufacturers Representatlve Indenting Agents,
Government Tenderer
.. .P. O. Box 18468
- 208, SEA STREET, COLOMBO 11.
Telex: 21507 - THAYA CE - ATTN ~ INTELEX
Cable: ZEEBRAS Telephone: 35006




With Best Compliments

from

ARUNA ENTERPRISES (PVT) LTD.

IMPORTESS & GENERAL HARDWARE MERCHANTS

337, Old Moor Street,
Colombo - 12. . Phone; 540961

With Best Compliments

from

TORRINO STEELS

Importers & General Hardware Merchants

39, QUARRY ROAD, —  COLOMBO - I2.

Telephone: 540955
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M. 1. M, MOHIDBEEN & CO.
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SUUAREDEALS  AGENGY

141, Sea Street,

(DIAMOND HOUSE UPSTAIR)

Colombo - 11.

For all kinds of Foreign Employment

PLEASE CONTACT US

We are Recruiting to

‘Kuwait, Saudi Arabia, Dubai, Abudhabi, Sharja
Ras Al Kaimah, Alain

Presently Vacancies Available For

Housemaids, Drivers, Cleaners and Technicians
all Departures will be within 10 Days

Government Approved Agency
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SOME JUDICIAL DICTA ON TAXES AND TAXATION

The uses of taxes
I like to ‘pay taxes.
buy civilisation. )
Justice Oliver Wendell Holmes.

With them 1

Taxes and Hardship
It may seem hard that a concern
should have to pay Income Tax upon
its profits when these profits are takenm
away from it and applied to a foreign
purpose. But Income Tax legislation
knows nothing of hardship.
Per Lord Sands, v
The Alloa Town Council vs I.R.C.
16 T. C. 451, 464

Equity in taxat/on
In a taxing . Act one has to look
merely at what is clearly said. There
is no room for any intendment. There
is no equity about a tax. There is
no presumption as to a tax. Nothing
is to be read in, nothing is to be
implied. One can only look fairly at
the language used.
Per Rowlatt J. Cape Brandy Syndicate
vs 1. R.
12 T. C. 358 366.

Tax Legislation

It is important to remember the
rule, which the courts ought to obey,
that when it is desired to impose a
new burden by way of taxation, it is
essential that this intention snould be
stated in plain terms. The Courts
cannot assent to the view that, if a
section in a taxing statute is of
doubtful and ambiguous meaning, it is
possible out of that ambiguity to extract
a new and added obligation not
formerly cast upon the taxpayer.

Per Lord Buckmaster,
F. L. Smith and Co. vs Greenwood
8 T. C. 193, 206 (H.L.)

Concepts of Income
Income Tax, if I may be pardoned
for saying so, is a tax on income. It
is not meant to be a tax on anything
else. Tt is one tax, not a collection
of taxes essentially distinct.
Per  Lord Macnaghten
London County Council,
vs Attorney General
4 T. C. 265, 293.

Income is not what saves your
pocket, but what goes into your pocket.
Per Lord Macnaughten,
Tennant vs Smith
3T.C 158 H. L.

There have been many cases where
this matter of capital and income has
been debated. There have been many
cases which fall upon the borderline,
indeed, in many cases it is almost true
to say that the spin of a coin would
decide the matter almost as satisfactorily
as an attempt to find reasons.

Per Greene M. R. I. R. vs British Salmson
Aero Engines Ltd.
22 T. C. 29, 43

My Lords, tired by the touchstone
of common-sense which is perhaps rather
a rash test to take in a revenue matter -
I regard this as a plain case no one
coming fresh to it, untravelled by cases,
could regard this £ 350 as a profit from
the employment. I need hardly say
that, if these were available to your
Lordships a definition of “profits”, it
would be a pearl of great price. But
I am afraid that this pearl turned out
to be cultivated and not real. It was
called from the cases and not from
the statute. It did not survive the
critical examination of your Lordships,



When subjected to close scrutiny, it was
found to be studded with ambiguities
and defaced by exceptions. It ‘would
if accepted put a greater burden on
the taxpayer than ever the statute
warrants, and it would introduce more
confusion into a subject where enough
already exists. (
I Per Lord Denning,
Hochstiasser vs Mayes
38 T. C. 673, 710 (H.L.)

Logic and Income Tax
" iewwif you go on spending your
time on Finance Acts and the like,
it will drive you silly,
Priggenshaw. vs Crabb
30 T. C. 331,

The Income Tax is not and cannot
be, I suppose from the nature of things,
cast upon absolutely logical lines.

Per Lord Halsbury,
Scoble vs Secretary of State for India
4 T. C. 618, 625 (H.L.)

I do not pretend that the opinion
I hold rests on firm logical foundation,
Logic is out of place in these questions
and the embarassment I feel is increased
with the knowledge that my views are
not shared by other members of the
House, but this fact is not surprising.
It is not easy to penetrate the tangled
confusion of these Acts of Parliament,
and though we have entered the labyrinth
together, we have unfortunately found
exit by different paths.
Per Lord Buckmaster,
Great Western Railway Co vs Bates
& T. C. 231, 244 (H.L)

Tax Avoidance

For years a battle of manoevre
has been waged between the legislature
and those who are minded to throw
the burden of taxation off their own
shoulders as to those of their fellow

subjects. In that battle the legislature
has often been worsted by the skill,
determination and . ‘resourcefulness of its
opponents.........It would not shock us
in the least to find that the legislature
has determined to put an end to the
struggle by - imposing the severest of
PCnalties. It scarcely lies in the mouth
Of the taxpayer who plays with fire
to complain of burnt fingers.
Per Lord Greene M. R,
Lord Howard de Walden vs I. R.
25 T. C. 121, 134 (C.A.)

No man in this country is under
smallest obligation, moral or other, so
to arrange his legal relations to his
business or to his property as to
enable the Inland Revenue to put the
largest possible shovel into his stores.
The Inland Revenue is jnot slow -and
quite rightly-to take every advantage
which' is open to it under the taxing
statutes for the purpose of depleting
the taxpayers pocket. And the taxpayer,
is in like manner, entitled to be astute
to prevent so far as he honestly can,
the depletion of his means by the
Inland Revenue. :

Per Lord Clyde, Ayisheie Puliman
Motor Services and Ritchie vs I.R.C.
14 T. C. 754, 763, 764.

Every man is entitled if he can to
order his affairs so that the tax
attaching under the appropriate Acts
is less than it would otherwise be.
If he succeeds in ordering them so as
to secure this result, then however
unappreciative the commissioners of
Inland Revenue or his fellow taxpayers
may be of his ingenuity, he cannot be
compelled to pay an increased tax.

Per Lord Tomlin,
Duke of Westminister vs C. [. R,
19 T. C. 490



“Avoidance of tax liability by so
arranging commercial affairs that the
charge to tax is distributed is not
prohibited. A taxpayer may resort to
a device to divert the income before
it ‘accrues or arises to him. The
effectiveness of the device depends, not
upon considerations of morality, but
the operation of the Income Tax Act.
Legislative injunction in taxing statutes,
may not except on peril of penalty be
violated, but it may lawfully be
circumvented.’’

Per ShabJ,C. 1. T. v¢ Raman and Co.
671 T. R. 11 (S5.CG)

4 The military style operation

The seccond leading case concerns
a power of search which Parliament
conferred on the officers of the Inland
Revenue,

It was enacted in 1976 in the Fin-
ance Act of that year. The reason was,
no doubt, the vast extent of frauds
upon the Revenue. It is said that
hundreds of millions of pounds are lost
to the Revenue by reason of these
frauds. In order to try and discover
the miscreants — and prosecute them —
Parliament gave a power of search in
very wide terms. It was operated succ~
essfully in a dozen or more cases
without challenge. Then action was
taken against a group of companies
called the Rossminster group and per-
sons closely connected with them. The
Group had been very active in devising
schemes to avoid tax — which they
claimed were lawful. But the Revenue
authorities seem to have thought that
the Group did mnot stop there. They
suspected that the Group and those
connected with them had been perpetra-
ting frauds on a large scale. So they
arranged to get search warrants to search
the offices of the Group and the private
houses of individuals connected with the

Group. Acting, as they believed, under
the authority of the Statute, they
organised and launched the searches.
It was on Friday, 13 July 1979. On the
very day the validity of it was chall=
enged in the Courts. Tt came quickly
before the Divisional Court. They heard
it promptly. On 1 August 1979 ‘they
held that the search was. lawful." The
Rossminster group immediately appealed.
It was in the vacation. We arranged
for it to be heard at the earliest possible
moment, The argument took three days
on 13, 14 and 15 August 1979 and
we gave judgement on Thursday 16
August 1979. We held that the Revenue
authorities had acted unlawfully. We
quased the search warrants. But imm-
ediately the Revenue authorities sought
leave to appeal. We gave it at once
because of the importance of this case.
So it may be that our decision will be
set aside by the House of Lords. But
meanwhile, as it is such a dramatic
story, I would set it out as T did in
my judgment (the Rossminster case!):

‘It was a military style operation.
It was carried out by officers of the
Inland Revenue in their war against
tax frauds. Zero hour was fixed for
700 a.m. on Friday, 13 July 1979.
Everything was highly secret. The other
side must not be forewarned. There
was a briefing session beforehand. Some
70 officers or more of the Inland
Revenue attended. They were given
detailed instructions. They were divided
into teams each with a leader. Each
team had an objective allotted to it.
It was to search a particular house or
office, marked, I expect, on a map:
and to seize any incriminating docum-
ents found therein. Each team leader
was on the day to be handed a search
warrant authorising him and his team
to enter the house or office. It would
be empowered to use force ifineed be.



Each team was to be accompanied by
a police officer. Sometimes more than
one. The role of the police was presum-~
ably to. be silent witnesses: or maybe

let it be known that this was alj
done ‘with the authority of the law: and
that the householder had better not
resist — or else!

‘Everything went according to plan.
On. Thursday, 12 July, Mr. Quinlan,
the Senior Inspector of the Inland
Revenue, went to the Central Criminal
Court: and put before a circuit judge-
the Common Sergeant — the suspicions
which the Revenue held. The circuit
judge signed the warrants. The officers
made photographs of the warrants, and
distributed. them to the team leaders,
Then in the early morning of Friday,
13 July — the next day — each team
started off at first light. Each reached
its objective. Some in London. Others
in the Home Counties. At 7.00 a.m.
there was a knock on each door. One
was the home in Kensington of
Mr. Ronald Anthony Plummer, a char-
tered accountant. It was opened by his
daughter aged 11. He came downstairs
in his dressing gown. The officers of
the Inland Revenue were at the door
accompanied by a dectective inspector.
The householder Mr. Plummer put up
no resistance. He let them in. They
went to his filing cabinet and removed
a large numcer of files. They went to
the safe and took building society
passbooks, his children’s ciheque books
and passports. They took his daughter’s
school report. They went to his bedroom,
opened a suitcase, and removed a bundle
of papers belonging to his mother.
They searched the house. They took
personal papers of his wife.

‘Another house was the home near
Maidstone of Mr. Roy Clifford Tucker,
a fellow of the Institute of Chartered

Accountants. He was away on business
in Guernsey. So his wife opened the

door. The officers of the Inland Revenue
produced the search -warrant. -She: leét

them -in. She did not know what to
do. She telephoned. - her husband in
Guernsey.  She told him that they were
going through the house taking all the
documents. they could find. They took
envelopes addresséd to students :who
were tenants. They went up to the attic
and took papers stored :there belonging
to Mr. Tucker’s brother. They took
Mr. Tucker’s passport. ‘

‘The main attack was reserved for
the offices at No.. 1. Hanover Square
of the Rossminster group of companies
of which Mr. Plummer and Mr. Tucker
were directors. They were let in by one
of the employees. Many officers of the
Inland Revenue went in accompanied
by police officers. It was a big set of
offices with many rooms full of files,
papers and documents of all kinds.
They  took large quantities of them,
pushed them into plastic bags, carried
them down in the lift, and loaded
them into a van. They carried them
off to the offices of the Inland Revenue
at Melbourne House in the Aldwych.
Twelve van loads. They cleared out
Mr. Tucker’s office completely: and
other rooms too. They spent the whole
day on it from 7.00 a.m. until 630
at night. They did examine some of
the documents carfully, but there were
so many documents and so many files
that they could not examine them all.
They simply put a number on each file,
included it in a list, and put it into
the plastic bag. Against each file they
noted the time they did it. It looks
as if they averaged one file a° minute.
They did not stop at files. They took
the shorthand notebooks of the typists—
I do pot suppose they could read them.
They took some of the financial news-



papers in a bundle. In one case the
*“top half’’ of a drawer was taken in
the first instalment and the balance of
the drawer was taken in the second.

_ ‘Another set of offices was next
door in St. George Street — I think
along the same corridor, It was the
office of A. J. R. Financial Services
Limited. The director Mr. Hallas was
not there, of course, at seven o'clock
He arrived at 9.10 a. m. He found the
officers of the Inland Revenue packing
the company’s files into bagas for rem-
oval. He said that it amounted to
several hundreds of documents. Polic€
officers “were in attendance there too

*At no point did any " of ' the
householders make any resistance. They
.did the only thing open to them&
They went off to their solicitors. They
saw counsel, They acted very quickly.
By the evening they had gone to a
judge of the Chancery Division, Mr,
Justice Walton, and asked for and
obtained an injunction to stop any
irespassing on the premises. They
telephoned the injunction. through to
Hanover Square at about a quarter to
six at night, The officers thereupon
brought the search and seizure to an
end. They had, however, by this time
practically completed it. So the inju-
nction made very little difference.......

‘So end the facts. As far as my
knowledge of history goes, there has
been no search like it—and no
seizure like it — in England since that
Saturday, 30 April 1763 when the
Secretary of State issued a general
warrant by which be awghorised the
King’s messengers to arrest John Wilkes
and seize all his books and papers.
They took everything — all his manu-
scripts and all papers whatsoever. His
pocket - book filled up the month of the

sack. He applied to the courts. Chief
Justice Pratt struck. down the general
warrant. - You will find it all  set out
in R v John Wilkes', Huckle v
Money® and &ntick v Carrington3.
Chief Justice Pratt Said: “To enter a
man’s house by virtue of a nameless
warrant, in order to procure evidence,
is worse then the Spanish inquisition;
a law under which no Englishman
would wish to live an hour: it was a
most daring public attack made upon
the liberty of the subject.”

‘Now we have to see in this case
whether this warrant was valid or not.
It all depends of course upon the
statute ...

‘Many will ask: Why has Parliament
done this? Why have they allowed this
search  and seizure by the Revenue
offieers? 1t did it here because the
Board of Inland Revenue was very
worried by the devices used by some
wicked people, such as those — and
we often see such cases in our courts —
who keep two sets of books: one for
themselves to wuse; the other to be
shown to the Revenue. Those who
make out two invoices. One for the
customer. The other to be shown to
the taxman. Those who enter into
fictitious transactions and write them
into their books as genuine. Those
who show losses when they have in
fact made gains. In the tax evasion
pool, there are some big fish who do
not stop at tax avoidance. They resort
to frauds on a large scale. I can
well see that if the legisiation were
confined — or could be confined — to
people of that sort, it would be
supported by all honest citizens. Those
who defraud the Revenue in this way
are parasites who suck out the life - blood
of our society. The trouble is that the
legislation 1s drawn so widely that in



some hands it might be ‘an instrument
of oppression. It may be said that
“honest people need not fear: that it
will ‘never be used ‘against them: that
tax inspectors can be trusted, onmly to
use ‘it in the case of the big, bad
frauds”. That in an attractive - argu-
ment, but I would reject it. Once
great power is granted, there is a
danger of being abused. Rather than
risk- such abuse, it is, as I see it,
the duty of the courts so to construe
the statute as to see that it encroaches
as little as possible upon the liberties
of the people of England.

...... onarne

‘I come back to the challenge of
the warrant. The challenge which is
made here is that it does not specify any
particular offence involving fraud. There
may be twenty different kinds of
fraud, as someone suggested, and this
warrant does not specify which one of
them is suspected. Each of the depo-
nents, in complaining to the court,
complain of this, There is a paragraph
which each of them makes in his
affidavit:

“Despite requests by my Solicitor
80 to do, the Inland Revenue have
refused to disclose the nature of the
offence or offences they have in mind
and neither 1 nor I verily believe my
fellow directors, have the slightest idea
what offence or offences they do have
in mind, or even who is supposed to
have committed it or them’.

L When the officers of the Inland
Revenue come armed with a warrant
to search a man’s home or his office,
it seems to me that he is entitled to
say, “Of what offence do you suspect
me? You are claiming to enter my

house and to seize my papers”. And
when they look at the papers and
seize them, he should be able to
say, *“Why are you seizing these
papers? Of what offence do you suspect
me? What have these to do with your
case? " Wnless he knows the particular
offence charged, he cannot take steps
to secure himself or his property. So
it seems-to me, as a matter of con-
struction of the statufe and therefore
of the warrant — in pursuance of our
traditional role to protect the liberty
of the individual — it is our duty to
say that the warrant must particularise
the specific offence which is charged
as being fraud on the tax.

. ‘If this be right, it follows nece-
ssari'y that this warrant is bad. It
should have specified the particular
offence of which the man is suspected.
On this ground I would hold that
certiorari should go to quash the
warrant,

‘So it cannot be that those officers
are the people conclusively to decide
“whether there is reasonable cause to
believe”. The courts must be able to
exercise some supervision over them.
If the courts cannot do $0, no one
else can. Just see what these officers
did here. Mr. Bateson went through
the evidence of what they did. Minute
by minute. File after file. From their
own lists. They could not possibly
have had time to examine all these
documents or to come to a proper
decision as to whether they were
reasonably required as evidence. Instead
of examining them on the premises,
they bundled them into plastic bags
and took them off to Melbourne

“n...] would ask, on what grounds.
did those officers decide whether or



not there was reasonable cause for
believing that they would be required
in evidence? What about the shorthand
notebooks, the diaries, and all that

kind of thing ~would .they . be -reaso- .
Davenport: said -

nably required? Mr.
that at this the Revenue would not
wish to go further than they had. They
would tfot’ tell us on what grounds
they required these documents, At this
stage, he said, it is not desirable. He

emphasised “‘at this stage’’, meaning, T

suppose, not until after the criminal
proccedmgs

_ ‘To my mind that is. not .a
sufficient answer. It means that those
officers would be exempt from any
control by the courts or anyone else
until after the criminal proceedings — if
there are criminal proceedings — take
place. It would mean that for all this
time no one would have any control
over the operations of the officers of
the Inland Revenue who are making
this' search and seizure. Nothing can
be done even by the courts in case
they have exceeded their powers. No
one can control them.

This brings me to the end. This
case has given us much concern,
No one would wish that any of those
who defraud the Revenue should go
free. They should be found out and
brought to justice. But it is funda-
mental in our law that the means
which are adopted to this end should
be lawful means. A good end does
not justify a bad means., The means
must not be such as to offend against
the personal freedom and the privacy
of individuals, and the elemental rights
of property. Bvery man is presumed
to be innocent until he 1is found
guilty, If his house is to be searched
and property seized on suspicion of an
offence, it must be done by due
process of law. And due process

‘the :warrant.

involves that there must be a valid
warrant specifying the offence of which
he is suspected: and the ~ seizure is
limited to those thmgs authorised by
In- this case, as F see it,
the warrant was invalid for want of
particularity: and the search and sei-
zure were not in accordance with
anything which  was authorised by the
warrant, It was an illegal and excessive
use of power’. “
Per Lord Denmng, R.vs L R.C. cxparte
. Rossminster

(1979) 3 AER 385 C. A.

Note :-

The _powers of search of any premlses
including private residences, set at in
Section 161 of Inland Revenue . Act
No. 28 of 1979 are much under than
“the great powers” of search exercised
by the Inland Revenue of the United
Kingdom. 1In Sri Lanka it is not
necessary, unlike in the U. K. for the
Revenue to obtain a search warrant
from a court of law, before the tax
men launch their military style opera=
tions. In Sri Lanka the Commissioner
General need only - “record  the
circumstances which necessitate the
exercise of the powers of search by
any authorised tax official.”  This
power enacted in Section 161 (2) of
the Inland Revenue Act brings to mind
the words of Peter Ustinov in
Romanoff and Juliet,

“This is a free country, madam;
we have a right to share your
privacy in a public place.”

(*Researched and arranged by Stanley
Fernando, Attorney-at-law, Lecturer
and Examiner in Tax Law, Council
of Legal Education Visiting Lectur in
Tax Law, Faculty of Law, University
of Colombo.)



“Basic Norm and the
Recognition of a New government”

. *“Usually a revolution . abolishes
only the old constitution and certain
politically important statutes, A Jarge
part of the statutes created under the
old constitution remains valid as the
saying goes: but this expression does
not fit. If these statutes are to be
regarded as being valid under the new
Constitution then this is possible only
because they have been validated
expressly or tacitly by the new consti-
tution. We are confronted here not
with a creation of new law but with
the reception of norms of one legal
order by another, such as the reception
of the Roman Law by the German law.
But such reception too is law creation.
because the direct reason for the validity
of the legal norms taken over by the
new revolutionary established Constitu-
tion can only be the new Constitution,
the content of these norms remains
unchanged, but the reason for their
validity, in fact the reason for the
validity of the entire legal order has
been changed. As the new constitution
becomes valid, so simultaneously changes
the basic norm, that is, the presup-
position  according to which are
interpreted as norm creating and norm
applying facts the constitution creating
facts established according to the
constitution. Suppose the old constitution

had the character of an absolute
monarchy and the new one of a
parliamentary democracy. Then the
basic norm no longer reads: . ‘Coercive
acts ought to be carried out under the
conditions and in the manner as
determined by the old, no longer valid
constitution’ and hence by the general
and individual norms created and applied
by the constitutionally functioning
monarch and the organs delegated by
him: instead the basic norm reads:
‘Coercive acts ought to be carried out
under the conditions and in the manner
determined by the new Constitution’
and hénce by the general and individual
norms created and applied by the
Parliament elected according .to that
Constitution and by the organs delegated
in these norms. The new basic norm
does not make it possible—like the old
one—to regard a certain individual as
the absolute monarch but makes it
possible to regard a properly elected
parliament as a  legal authority.
According to the basic norm of a
national legal order, the government
which created effective general and
individual norms based on an effective
constitution is the legitimate government
of the state.”

— Ke/son from “The pure
theory of Law”

We Cannot always build the future for our youth but we can

build our youth for the future.

Franklin D. Roosewelt

A Lawyer should not merely live in his books but should be la
man of the world, experienced, knowing and understanding human

naturae.

"~ Sir Wilfrid Greene
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Tire' Law ‘Students’ Mustim ‘Majlis- Sri Lanka Law College
PROGRESS REPORT  1989/90

In the mame of Aliah, the most Gracious the most Merciful,

The present Executive Committee of the Law “Studenits Muslim Majlis
was. elected, o office om-the . 15th March, 1989.. The folowing -members wer®
welected. Office Boasers of she Mushim Majlis unanimously =

President
M. Ashroff ‘Rumi
V_/cc Presidents
MM Tiffry
M. 8. M, Kamil
General Secretary”
Miss. Shama Ismail
_sAssistant -Secretary
A. ‘M. ‘Mohamed ‘Mackie
( Treasurer
S. A. C. Ali. Sabiy,

Assistant Treasurer
Miss. Asha Hannan

Editors

M. C. Abdul Azeez
Miss. Nihard Ali
A. L. Noor Mohamed

Unofficial Committee Members

Miss. Rizni Musafer
Miss. Niyaza Mukthar
M. Reyaz Hamza
A. M. Mohamed Rauf



 As wsual the Muslim. Majlis commenced, itssactivities ifor :the, ysar: 1989/90
R D iR B me® T E EF E e 0y La a0 5. weBE T

G haputante b I

in the"'second teim of ‘this year.

The Inaugural-Meeting of the Law Studefitd";IMuslipt] Majlis was held on
the 7th June, 1989 at” the Law College Main Hall. The Chief Guest on this
occasion was Justicc A. R. B Amerasinghe, Judge of the Supreme Court. Justice
Amerasinghe delivered a talk on ‘Fundamental Rights  and the Islamic Tradition.’
Associated with us on' this occasion were Messrs. Saleem Marsoof Vice' Patron of
the Muslim Majlis, Faiz Mustapha, President’s Counsel, Mohamed Markhani,
Attarney-at-law .and various others. "

“The Muslim Majlis, 'as- part of * its” activities, " ‘alio Ireld 4 ‘special” iectidf
to bid farewell to Mr. ‘Saleem Marsoof, :Sénibt State: Coumskl -and  Lecturer
of Law College who left for United States on a scholarship.

For the fourth successive yic'ar(\‘;'t.li‘éf"lﬁ{luslim Majlis held the Law Entrance
Examination Seminar for the few:Entrants to the Law College. This is held

free of charge and is open to all applicants to this Seminar.

During the first term of the next academic year of the Law College, the
Muslim Majlis intends to publish_its Anﬁiial"_Mg;azine ‘Meezan’ which is traditional
and the next year’s release will be its 30th-issué. The ‘MEEZAN’ is expected to
be released by the end of February, 1990. All arrangements are being made by
the Executive Committee to make this project ‘@ “success.

In addition to the programme already mentioned, the Muslim Majlis also
proposes to invite various persons among ‘the :methbers of the Legal Profession to
deliver some talks of topical importance which will be of immense benefit to the
Law Students in gemeral. =~ ° o

Briefly, the above are the“ﬁofﬁiaﬁ?;”a.{btivitic:s that are carried on by the
Law Students’ Muslim Majlis which consists of nearly fifty members in the Law
College.

Miss. Shama Ismail
General Secretary
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