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[t is indeed o great pleasure to send this brief message

to the “MNecthi Murssg™ putlished by the Law Studentst Thamil

Mantram. It was in 1964  that the publication commenced.
und present, haye by
uniformly Ligh standard for

almost three decades, Judeed by uny eriterion, this is no small

The office bearers of the society, past

their untiring efforts maintained 3

achicvement.

¥y Hest Wishes for its continued publication.

G. P. S. de Silva
Chiel Justice,
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I am’ indesd happy to forward this messaige - brief though
it may be- (o he published in the “NEETH! MURASU", theo
Magazine of the Law Students’ Thamil Mantram.

A Magazine like “NEETHI MURASU'™ would definitely
mive an oppertonity for the Tamil speaking students to enhanee
and develop their knowledge in law, in view of the access it
gives to leaa] |ilerature in the Tamil Language, Therefore the
efforts of the Law Students’ Thamil Mantram deserve encoura-
gement and good wishes of all concerned,

| wieh the publication all suceess

T. |. Marapans.
Artorney-General,






Message from the Chief Guest

I have much pleasure in giving
this message on ths occasion of issue
of the “Neethi Murasu” this year, I
15 8 cammendable effort on the paii of
tne members of the “Thamil Maniram"
o have published this maguzine su rich
its contents and so useful to all law
students,

K. M M B Kulatunga
dudpe of Supreme Court
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1 am glad te send this message on the occasion of the
publication of 3Uth jssue of the “NEETH! MURASU", 4 publ
cation of the Law Students' Thamil Mantram.

The Thamil MMantram sustains iiself as an active intcpral
nart of the students h-_]l_l:.- all Sri Lanka Law College by the
ungrudging ¢nthusiasm of its membership the ¢2ll  on each member
heing very great, They have mujotained g good record of acti-
vities. for the current yenr, ‘NEETHI MURASD' is & glaring
examiple which provides ample opportunity for each and every
student to develop their skills in recding and writing.

The efforts in organising contests, debates and olher sociul
activities  pet only enhances the appreciation of the Tamil
languzse and culture among the students of this institution hut
_-.]5,(-1 serves to build up healthy relutionghip with siudents of
other higher educational institutions,

=

The aims and ohjects of the Law Btudent’s Thamil Mantram
are very laudable.

1 wish the Thamil Mantram al] svccess 1n their endeavours,

Walter Laduwahetty,
Principal,
Sri Lanke Law College.
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FUNDAMENTAL RIGHTS ENSHRINED IN OUR CONSTITUTION

Here the writer sets out clearly the coastitutional safeguards of fundamental
rights and there scope of operation in the present day context.
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The Tort of
Gonversion and Cheques

V.: RATNASABAPATHY
B.A.(Cey.), LL.B. (London)

In English Law, the tort of Con.
version is committed by an act of wilful
interference with a Chattel, a without
legal justification, in a manner which is
inconsistent [with the right of the true
owner of the Chattel, whereby he is
deprived of the use and possession of it.1
If ‘A’ bbtains possession of the goods of
‘B’, whether ‘A’ has taken the goods
innocently, or with the knowledge that
‘B’ is the true owner of the goods, ‘A’
commits the tort of Conversion if he has
taken the goods, or detained them, or
disposed of them.2 The tort of conversion
protects the plaintiff’s interest in the
dominion and control of his Chattel. Tt
does mnot protect his interest in its
physical condition.3 The plaintiff seeks
a remedy, not because his goods have been
damaged, but because he has been deprived
of them. The tort is concerned with

problems of title to movable property,
Cases on conversion are the most [difficult
in the law of torts,’A

Conversion has features characteristic
of both the law of property and the law of
tort. It is partly a vindicatory action,
and partly an action in tort, In so faras
it is a vindicatio, there is no room for
inquiry as to the defendant’s state of mind,
Liability for conversion is strict.

In so far as it is an action in tort, it
lies against any one who has, at any time,
committed an act which constitutes a
denial of the plaintiff’s title.4 In English
Law a person who deals with a Chattel
takes the risk that the owner may have

been wrongly deprived of it. < The liability
is founded upon a rule for the protection
of property, namely, that persons deal
with property in Chattels, or exercise acts
or ownership of them at their peril.”’s

1. Salmond Law of Torts 18th ed. (1981} 92,
Paget Law of Banking. 7th ed. (1966) 330,
Bullen and Leake’s Preccdents of Pleadings 11th ed. (1959) 419,
Douglas Valley Finance Co. Ltd.,, Vs. Hughes (Hirers) Ltd. (196941 QB 738.

(a) Chattel - movable property.

2. Hollins Vs, Fowler (1875) LR. 757.
Cuurdy Vs.

Lindsay (1874 - 80) AER 1149,

Penfold Wines Pty Ltd. Vs. Elliot (194:) 74 CLR. 204.

3. Street. The Law of Torts 7th ed. 30,
3A. Street; The Law of Torts 7th ed. 30,

4. Salmond. Torts 14th ed. 136.

5. Per Cleasby B. Hollins Vs. Fowler (1872) LRQB 616 at 619.



The tort of conversion is not part of
the Common Law of South Africa, Under
the Roman Dutch Law, which is the main
source of the Common Law of South
Africa, a person who has acquired movable
property belonging to another, and has
subsequently parted with it for consider-
ation, is under no obligatian to the owner
of such property unless he knew or had
reason to believe that the title was bad.®
In Leal and Co. Vs. Williams 7 a bank
draft was posted from England to Williams,
the plaintiff, who was- the payee on the
draft. The draft was.stolen, and the
signature of the plaintiff was forged. It
was then tendered to Leal & Co., the
defendants, in payments for goods pur-
chased by the thief. The defendants
endorsed the draft, and reecived payment
from the bank. The defendants gave the
thief £ 45, retaining £ §, the price of the
articles bought by the thief.

The plaintiff, who was the payee on
the draft, and its owner sued the defen-

dants for conversion of the draft. Innes
C.J. dismissed the action. He said, “the
remedy our law gives the owner of stolen
property is §this: he may follow his
property and vindicate it anywhere, pro-
vided it is still in esse. And he may bring
an action and exhibendum to recover the
propety, or its value (should it have been
sold or consumed) against the thief or his
heirs, or against any person who has

received it with knowledge of the tainted -

title, But the fact that these are the only

remedies allowed by our law (The
Common Law of South Africa) is incons-
istent with the doctrine of conversion
which allows the owner to sue a bona-fide
intermediary who obtained the property.
and parted with it.”,

The decision. in Leal and Co. Vs.
Williams 8 cannot be regarded as good
law.  The plaintiff should have been
allowed to recover the money from the
defendents under the actio indebiti or
under the actio condictio sine causa.
These are remedies in the Roman Dutch
Law based on the broad -equitable
principle that no one should be allowed
to be unjustifiably enriched at the expense
of another. Further, the case should have
been decided under the Bills of Exchange
Proclamation nf 1902, Section 22 jof the
Proclamation @ expressly provides that a
person who obtains a bill of exchange
under a forgery gets no title to it.

The defendants in Leal and Co. Vs,
Williams took the bank draft after the
plaintiff’s signature had been forged. The
defendants had no title to the bank draft
under that signature. The Bills of Bx-
change Proclamation is a Code of law
distinct and separate from the Common
Law of South Africa. The defendants
were not “holders’” of the draft.1® The
plaintiff, who was the payee did not
endorse the draft to the defendents, who

were therefore not the indorsees of the
draft. They were therefore not the

6. Morobane Vs, Bateman (1918) A.D. 460 at 465.

7. (1906) T.P.D. 554.
{8, (1906) T.P.D. 554.

9. “Subject to the provisions of this, law where a signature on a bill is forged
the forged signature is. ‘wholly inoperative, and no right to retain the bill,
or? to give a discharge therefor or to epforce payment thereof, agamst any party
thereto can be acuired through or under that signature...... *?

10. Section 1 of Proclamatien defines a *holder’ as the payee or indorsee ofa Bm
of Exchange who js in possessmn of it, or the bearer thereof.



‘holders’ of the draft, and had no right
at all to the draft.

A recent amendment to the Bills of
Exchange Proclamation 1! renders the
decision in Leal and Company Vs, William
o longer the law of South Africa. By this
amendment the Legislature has expressly
introduced the English tort of Conversion
as the law relating to the liability of
persons who are parties on a cheque.

In Daniel Silva Vs. Appuhamy 12,
a Divisional Bench of three Judges had
to decide the following case. A drew a
cheque crossed ‘Not negotiable’ in favour
of the payee who was the plaintiff in
this case. It was stolen from the payee,
and his indorsement was forged.
A person  tendered the cheque to
the defendant in payment for a radio
set. The defendant accepted the cheque

and credited it to his account. When
the cheque was realised, he handed over
the radio set and the balance due to
this person who disappeared. The plain-
tiff sued the defendant for conversion
of the cheque. The Court held that the
plaintiff’s action was founded on delict
and called for the application of Roman
Dutch Law. The Court held further that
Section 98 (2) of the Bills of Exchange
Ordinance was only intended to apply
to any omissions or deficiencies in the
Ordinance. Relating to Negotiable Instr~
uments 13, and could not form the basis
of the proposition, that when the subject
matter of a conversion is a cheque,
the English Common Law of conversion
was introduced to the Law of Ceyloa.
The court held further that Section 2

of the Introduction of the Law of
England Ordinance '4 does not have

11, Section 81 (1) ofthe Bill of Exchange Act 34 of 1964 (South Africa) provides :

“If a cheque was stolen or lost while it was crossed, and while it bore on it
the . words ‘not negotiable , and it was paid by the banker upon whom it was
drawn, under circumstances which do not render the banker liable to the
‘true owner’ of the Cheque for any loss he may sustain owing to the Cheque
baving been paid, the ‘true owner’, shall, if he has suffered any loss as
aresult of the theft or loss of the cheque, be entitled to recover from
any person who was a possessor thereof, after the theft or loss, an
amount equal to the true owner’s said loss, or amount of the cheque which-
ever is the lesser.”

Enacts (1956) ¢The rules of the Common Law of England
as they are inconsistant with the
express provisions of this Ordinance, or any other Ordinance for the time being
in force, shall apply to Bills of Exchange, promissory notes and cheques”,

12. (1965) 68 CLW 26 - 67 N.L.R 457 (D.B).
13. Cap. 68 Legis:

including the Law Merchant, save in so far
14, Cap. 79 Legis: Enacts (1956) Vol. 3.

“In all questions or issues which may
here after arise or which may have to be decided in Ceylon with respect to
the law of partnership, Corporatiens, banks and barking, principals and agents,
carriers by land, life and fire insurance, the law to be administered shall be
the same as would be administered in the like case, at the corresponding period, if
such question or jssue had arisen, or had to be decided in England, unless
in any case other provision is or shall be made in any enactment now ip
force in Ceylon, or hereafter to be enacted: Provided that nothing herein
contaired shall be taken to introduced into Ceylon any part of the Law of England
relating to the tenure or conveyance or assurapce, or succession to any land,
or other immovable property, or any estate right or interest therein.



the effect of bringing the English Law
on this subject.

In De Costa Vs. Bapk of Ceylon 15,
_ the majority of a Divisional Bench
of five Judges decided that Daniel Silva
Vs. Appubamy was wrongly decided
because the Court, in that case. had
placed a restrictive interpretation on
Section 98 (2) of the Bills of Exchange
Ordinance which was not warranted by
the plain words of that section, and
that the court had not  given due
consideration to Section 2 of the Iatro-
duction of English Law Ordinance.

In Don Cornelis Vs. De Soysa 15the
plaintiff drew twentycheques crossed**Not
Negotiable” in favour of twenty different
payees, All the cheques were stolen
before they reached the payees, and the
indorsement of the payee on each cheque
was forged. The defendants there after
took the cheques bona-fide from Francis
who used to be a servant of the plain-
tiff. In return the defendants gave
Francis cash or goods. The defendants
then collected the monies on the cheques
through their bank. Francis was tried,
and convicted of forgery. The plaintiffs,
as owners of the cheques, sued the
defendants for the recovery of the
moneys paid to the defendant on the
cheques, as money had and received
by the defendant to the use the plaintiff.
A Bench of two Judges of the Supreme
Court held; that they were bound by
the decision Divisional Bench of the
Supreme Court in Daniel Silva Vs. Appu-
hamy; that the action for money had and
received of the common law of England
has been followed in Ceylon; that the

action for money had and received is
founded on the same principle of equity
as the condictio indebiti of the Roman
Dutch Yaw, namely that a person who
takes the property of another, without
legal justification, is under an equitable
obligation to restore it, or pay its
value to the owner, that the equities
favoured the plaintiff since he was
innocent, and weighed against the
defendants who had cashed many cheques,
some for large sums, without taking reaso-
nable precautions to ascertain whether

Francis had a right to the cheques; that on
the facts proved the defendant was under
a duty to restore the monies on the
cheques.

In Daniel Silva Vs, Appuhamy
the fact were the same as the factsin
Don Cornelis Vs. De Soysa. The
difference between these two cases was
that in Daniel Silva’s case the cause
of action pleaded by the plaintiff was that
the defendant had wrongfully converted
the plaintiff’s cheques, whereas, in Don
Cornelis’ case, the plaintiff claimed for
the restitution of the monies on the
cheques as monies had and reeeived by
the defendant to his use, a cause of
action which was available in Law of
Ceylon.

In Lily de Costa Vs. Bank of Ceylon'?,
a Divisional Bench of the Supreme
Court of five judges had te decide the
question whether the tort of con-
version had become part of the law of
Banking in Sri Lanka. The Court held,
that a banker who collects the proceeds
of a cheque and eredits it to the account
of a person other than the true owner
of the cheque is liable to pay that sum
to the true owner, if he acted negligently,
in crediting the proceeds to a wrong
account, In such a case Section 82 of
the Bills of Exchange Ordinance, 25 of

15, (1969) 72 N. L. R. 457.(D.B.5 1))
16, (1965) 69 C. L. W, 24,
17. (1969) 72 N.L.R. 457 (D.B. 3.J.)



1927,18,  cannot protect the collecting
Banker. His liability has to be deter-
mined by the application of the English
Law of conversion; that Section 82 of
the Bills of Exchange Ordinance read
with Section 02 of the Introduction of
the Law of England has the effect that
the liability of a negligent banker to
the true owner of a cheque is the same
as would arise in England in a like
case alternatively, the Court held that
the collecting Banker was liable te the
true owner, on the basis that he had
received money, for the use and benefit
of the true owner; and, accordingly, an
action for money had and rcceived would
lie ageinst the collecing banker,

Justice Sirimane, a member of the
court, referred to Form ixxiv in number
33 of the First Schedule to the Civil-
Procedure Code 9. This from was a
specimen plaint for the conversion of
movable property. His Lordship observed,
obiter, “‘In our original courts, as far
as I know, such plaints have never been
rejected on the ground that conversion
is not part of our law. Though [ am
inclined to agree with the submission
of learned counsel for the appellant
that convesion has now been introduced
into our law, I do not think in neces
sary to decide this question for the
purpose of this case.” 20.

Justice Weeramantry, a member of
the court, held, obiter that conversion
had become part of the law relating to
cheques and other Negotiable Instruments,
and not merely a part of the Law.
relating to Banking 30.

The majority of the court in De
Costa Vs. Bank of Ceyion held; that,
though conversion was not a part of
our general law, it has become part of

of jour law relating to banks and banking,
by virtue of Section 2 of the Introduc-
tion of jhe Law of England, and Section
93(2) of the Bills of Exchange Ordinance;
that when a banker collects a cheque,
for. a customer, to which the customer
had no title at all, or a defective title,
the question whether the banker had
converted the cheque of the true owner,
is a matter relating to baoks and bank-
ing, and the English Law applies. The
banker would be liable to the true
owner for conversion of the cheque under
Section 82 of the Bills of Exchange
Ordinance, ualess he can show that he
acted in good faith, and without negli-
gence, that Section 82 of the Bills of
Exchange Ordinance affords to a Collect-
ing Banker a defence against liability,
only on the basis that the legislature
assumed the law to bz that a Coliect-
ing Banker would bz liable for Conversion
that Daniel Silva Vs. Appuhamy 21,
was wrongly decided, because the court,
in that case, had placed a restrictive
interpretation on Section 98 (2) of the
Bills of Exchange Ordinance which was
not ,warranted by the plain words
of that section, and the court had not
cousidered Scctioa 02 of the Interpreta-
tion of English Law Ordinance.

The Chief Justice H. N. G. Fernando
said, 22, that in view of the conflict
of decisions,a Bench of superior numerical
strength should resolve that conflict. It
would appear, that the two issues to be
decided are, whether conversion is part
of the general law of Sri Lanka, and,
whether Section 98 (2) of the Bills of
Exchange Ordinaace was wide enough to
bear the meaning that in regard to con-
version of a cheque, the law of Sri
Lanka would be the Eaglish Law of
Conversion.

18. Seetion 82 (1). Where a banker in good faith, and without negligence receives
payment for a customer of a cheque crossed generally or specially to himself, and
the customer no title of a defective title thereto, the banker shall not incur
any iiability to the true owner of the cheque by reason oaly of having received

such payment.

Section 82 (2). A banket- receiycs payment for a crossed cheque for a customer
within the meaning of this section notwithstanding that he creditshis customer’s
accouat with the amount to the chsque before receiving payment thereof,

19. Cap. 10! Legis: Enacts. (1956)

20. De Costa Vs. Bank of Ceylon (1969) 72 N. L. R. 457, 481.
2l. De Costa Vs, Bank of Ceylon (1969; 72 N.L. R. 457, 518-519.
22' De Costa Vs. Bank of Ceylon (1969 72 N, L. R. 457.
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Seduction is considered as a wrong
against chastity and the marriage
relationship. This is one of the three
wrongs whereas the others are; adultery-
and, interference with one’s spouse's
right to the eonsertium of the others.
in delict.

There are two different theories on
seduction in both English Law and the
Roman Dutch Law. Although the two
differs from one another, it is important
to eonsider both.

According to the English Law,
Winfield in his work on the “Law of
Torts" says that the English Law of
seduction displays an unfortunate and
vicious historical twist. Seduction ig
regarded not as atort in it's own right,
but as merely an aspect of the general
tort of interfering with the genecral
relations of master and servant. The
father as the head of the house wasg
regarded as the master and the daughter,
a servant on the footing that she
renders services to him. Rights of
parents to sue for daughter’s seduction
1s not in his capacity as parent but as
master. If the relationship does not
exist between the daughter is or a

' * LEADING ASTRAY FROM
THE PATHS OF VIRTUE?

A Commentary

contract to serve another, the father
has no remedy as, he is not the master
of his daughter.

In this sitvation it is the person
who is entitled to service of the daughter
would be able to sue for loss of service
caused by seduction and not the parent.

No action lies at the suit of the
girl herself. It lies at the instance of
the employer, and in English Law, two
conditions are needed for an action for
seduction.

Firstly the Plaintiff must show thag
the relatienship of master-servant existed
at the time of seduction, and secondly
that he was deprived of her serviceS
as a result of the seduction and suffered
damages,

The father is deemed for thig
purpose of a legal right to the services
of a winor daughter, who is not under
contract to serve other person exclusively:

Where the girl is over 21 (major)
and not in exclusive service of some
employer under the contract,theremust be
proof of actual service to father - even
trivial, such as making tea.



In English Law, the loss of service

must be shown. The usual cause of

Joss of service is pregnancy and child
birth, but this is not essential for, any

loss of service is enough, if it results’

from seduction. eg. lliness due .to
mental agitation after seduction.

Damages are awarded for, expenses
for the girl’s illness and birth of child,
value of services lost and if father,
injury to his honmour and feelings..

Seduction under RDL is a wrong
inflicted on the girl herself and is
actionable at her instance. Mckerron in
his book on the “Law of Delicts’’ sets out
the elements of the wrong. as: follows:-

«A man who has deprived a girl
of her virginity by inducing her to
surrender her chastity to him is liable
to compensate her in damages for the
loss of her virginity, and consequent
impairment of her marriage prospects.”

Seduction, in both its ordinary and
legal sense, implies a ‘leading astray,
But as Beyers J, observes in Bull V’
Taylor by ‘leading astray’ is to be
understood ‘a leading astray from the
paths of virtue.’

Most of the RDL writers class the
action for seduction as an injuria. But
the action is strictly speaking not found
on injuria; for seduction implies consent
on the part of the woman, and where
there is consent there can be no injuria,
The action is therefore is sui-generis-
(of a special kind.)

In our common law which is RDL,
he seducer has either to (a: marry the
woman or (b) pay the damages.

As Voet puts if; he must marry
her or make her sufficient compensate
to her to epable her to marry someone
else.

in modern law an action for
damages is the only remedy, and our
courts have no .power to order specific
performance  of marriage; Vide S. 19 of
the General Marriage Ordinance (Chap,
95, Vol. III of the legistative enactments

.of Ceylon),

An action for seduction lies in
Sri Lanka at the instance of the woman
wronged and might be brought at once
at the completion of the first act of
intercourse. ‘

[n Sri Lanka, according to RDL,

‘burden of establishing seduction rests

on the plaintiff.

If defendant does not deny it,
necessary corroboration must be furnished
by evidence of facts and the state of
things which shows that the conduct
of the parties resulted in sexual inter-
course,

Where there is no denial of seduction,
the court can act upon the uncorroborated
evidence of the woman. Where the

defendant denies seductiocn, woman in

the absence of corroboration, must be
disbelieved and as a matter of Law,
is denied a judgement unless, there is
cerroboration,

In Fernando Vs Fernando (3 NLR
45) the facts were held to constitute

.corroboration of the plaintiff’s evidence;

(1) The defendant visited her at her

mother’s home under a promise of
marriage,



{2) Plaintiff attended to the defendant
at his room at night.

(3) Anonimous love
between the parties.

letters  passed

Mere opportunity for misconduct is
not corroberation. But the circumstances

and the locality of the opportunity

may amount to corroboration,

A false denial of irrelevent matters
does not constitute corroboration of the
plaintiff's story.

The plaintiff was alleged that she
was a virgin at the time of seduction,
The essence of the action for seduction
under RDL is the declaration of the
Virgo Intacta;

—Lucinahamy Vs Diashamy (11 NLR 241)

Since there is a presumption that a
spinster is a virgin, the onus of proving
that the plaintiff was not a virgin at
the time of seduction is on the defendant.

‘An action for seduction will not
lie at the suit of a girl who prior
to the seduction had ceased to be a
virgin or was a widow or a married
woman,’

Defences for seduction under RDL
are :—

(i) Proof of virginity at the time of
seduction. (Non-virgin, divorce
cannot sue for seduction.)

(ii) The action will fail if it is proved
that the woman herself was the
seducing party or,

(iii) That she continued to have inter-
course with the defendant, instead

of immediately - severing  her
association with him and instituting
action or,

(iv) That she stipulated for or accepted
payment _as--the price of her
virginity,

But ‘the mere fact that the woman
accepted money or some other consider-
ation from the seducer will not bar
the action, unless it is clearly established
that she bargained away her virginity
for a price or recompense’ - per Kotze
J, in ‘

— Stadler Vs Cramer (1922 TPD 16)

(v) vplaintiff will loose if she knew
her seducer was a married man.,
— Meenatchipillai Vs Shanmugam

But, in a South African case which
followed this, it was held - plaintiff
can claim even if knew it he was
married. — (Bensmon Vs Bartomj

This decision was followed in a
Sri Lankan case.

— Chandrasena Vs Karunawath)

In South Africa, however it has been
held that a married man who seduces
a girl is liable to pay damages not
withstanding the fact that she knew he
was a married man,

Lastly, plaintiff will loose, if since
the seduction, she gets married to
another or refuses a marriage with the
defendant.

Miss Indralogini Rajagopalan
Intermediate Year
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There Can be no ‘actus reus’ without ‘mens rea’

Here the author has

explained the doctrine, as embodied in the Criminal

Law. There must be a criminal intention to brand an act as criminal,
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INTERNATIONAL-LAW AND HUMANITARIAN INTERVENTION
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possible to protect human rights aad to preserve human values through out the globe.
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THESAWALAMAI
A CUSTOMARY LAW

Thesawalamai is the customary law
that applies to the Tamil inhabitants of
Jaffna, Thesawalamai is derived from
ancient Tamil customs of India and has
been  influenced by Hindu Law,
Mohammedian Law anod Roman-Dutch
Law. Claasz Isaacsz, the Dissawe of
Jaffnapatnam compiled the Thesawalamaij
code in 1707. This compilation was
translated into Tamil and circulated
among native chbiefs for comments. It
was dgreed that the code truly stated
the customs of the Jaffua Tamils.

The regulation No. 18 of 1806
enacted by the British declared that the
code would be in full force. Several
statutes have modified the Thesawalamai
code, such as the Matrimonial Rights
and Inberitance ordinance (Jaffna) 1911
and the ordinance No. 58 of 1947.
In addition to these two, namely the
code and the relevant statute }Jaw, custom
is a useful source. Whenever the code
is silent, evidence is admissible to prove
the existence of an obligatory system.

Province of Jaffna is today understood
to roughly correspond with the Northern
Province. While it has been held to

be dpplicable in Mannar, (Marshal Vs
Saveri 1873 | S.C.C.) it has been held
to be inapplicable in Batticaloa and
Trincoinalee District (Velupillai Vs
Sittempalam 1872 -76 Ramanathan
Reports 114)

In the recent decision of the Supreme
Court of Sri Lanka in Sivagnanalingam
Vs Sundaralingam (1983) ISLR 86,
Sharvananda CJ with other two Judges
agreeing laid down that Thesawalamai
is the personal law of the Tamil
inhabitents of the Northern Province.
It applies to them wherever they are
and to their movable and immovable
property wherever situated in Sri Lanka.
Section 2 of the Matrimonial Rights
and Inheritance (Jaffna) ordinance also
stresses this point,

Inhabitancy in relation to Thesa-
walamai must be considered as being
equal to domicile, Thercfore, the
presumption in favour of original domicile
must apply also in favour of original
inhabitancy, In the application to
Thesawalamai this means that if a
person originally had a permanent
residence in  Jaffna province, it is



presumed that he remains an inbabitant
of Jaffna province. The party who
denies it, must prove that he abandoned
that inhabitancy.

The judgement of  Sharvananda CJ
is instructive as well as illustrative of
what kind of person'is an inhabitant of
Jaffna Province. The Thesawalamai is
not a personal law attaching itself by
reason of descent and religion to the,
whole Tamil population of Sri Lanka;
but an exceptional custom in force in
the province of Jaffna- now the Northern
Province and in force, primarily and
mainly at any rate, only among Tamils
who can be said to be inhabitants of
that province - per Wood Renton CJin
16 NLR 321 as 326 - 327.

Wood-Renton CJ- stated that it is
not desirable or possible to lay down
any general rules as to the circumstances
which will suffice to establish the
existence of such a Tresidence. Fach
must depend on its own facts. There
may be, on the ope hand a residence
in Jaffna which will not suffice to
make a Tamil an inhabitant of that
province, and a residence elsewhere,
even for protracted period, which wilj
not deprive him of that character.

An attornmey-at-law practising befoie
the Supreme Court of Colombo or a
government servant permanently attached
to the Kachcheri at Galle or Matara
might well, if he were a Jaffna Tamil
retain such a connection with his native
province as to entitle him to the benefit
of its customary law, and the mere

fact that s man is a Jaffoa Tamil by
birth or by descent, while it is a
circumstance of which account must be
taken in considering his. real position,
will not bring him within the scope
of the statutory definitions of the class
of persons to whom Thesawalamai
applies.

Under the matters governed by
Thesawalamai some elements have become
obsolete, Under this law the property
can be divided into Mudusum, Seedanam
and Thediya Thettam. It is generally
accepted that the wife married under
Thesawalamai cannot buy or dispose of
any property, movable or immovable
without the consent of her husband
If we analyse the land deeds of Jaffna
district, we may note that a donation
;s accepted by a married woman Wwith
the consent and concurrance of her
husband. Otherwise it is held void
under Thesawalamai.

Moreover, it is another notable
that under Theswalamai pre-emption
one neighbour hag to consult the other
neighbour before he puts his land up
for sale to an outsider. This is one
of the areas where an outsider is
completely prohibitted from owning a
property at a place of his choice.

Thus, it may be concluded that
Thesawalamai is a customary law still
governing only residual areas in the
Northern part of Sri Lanka. Sri Lanka
being a small nation, it is advisable to
have one unified system of law instead
piece meal customary laws.

Sumendra Sarath Jayaram
Intermediate Year.
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Is it Possible to Enter into a Contract for Anything we want?

Jhis article explains' -what*a contract means in law and deals with the

illegal aspect of contracts: in.. general.
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AN INTERVIEW WITH FORMER PRESIDENT

His Excellency J. R. JAYAWARDENA

‘Guided by

Interviewed by :

Mrs. F. R. C. Thalaiyasingham LL.M.
Senjor Assistant Legal Draftsman

M. Fazlin Wahid

K. G, John

Miss. Sharmila. Gunanathan

Miss, Bavani Kathirgamathamby

Q.1

What was the main objective in
seleeting the French system of
elections in preference to the
German system of elections?

A. The Presidential elections are
on the first past the post
system. The Parliamentary elee-
tions are on the Proportional
Representation (P.R) system.
Neither the French or German
Systems were followed.

Q.2 (i) What are your views on the

proposed 17th  amendment
whereby a member s being
permitted to continue and retain
his seat in Parliament despite
being expelled from the party

which be represented at the time
of elections?

A. That question does not arise
now because the motion to
change Law was not moved.
In India and Sri Lanka at
one time we found Members

Q3

of Parliament taking certain
decisions against the decisions
of their Government and Party
in dealing with economic pro-
blems. During the. early years
of Freedom it was difficult to
govern due to interference by
the private sector. That js why
this rule was introduced. We
felt that members elected to
Parliament on a party basis
should not abandon their
parties once they are in Par-
liament,

(i) IN view of the Proportional
Representation being the only
method for electing members
to Parliament, can the above
situation be accommodated?,

A. Yes. Why not,.

What are your views on the
introduction of Project Ministers
and State Ministers which appears
to be a new concept in our



Q4

Qs

constitutional history? Do you
agree that this new concept has
resulted in diminishing the status
of the Cabinet of Ministers?

A. I do not wish to comment on
this.

Though the constitution proclaims
that the sovereignity 1is in the
people and it is inalianable, do
you agree that in view of the
magnitude of powers and privileges
conferred on the Executive Presi-
dent, that the actual sorvereignity
is in the President?

A. 1 do not think the Excutive
Picsident has more powers
than the Head of the State and
Head of Government jointly
had in the previous Consti-
tutions. The Executjve Presi-
dent combines these two posts.
The President then was a figure
head and it is really the Exe-
cutive Prime Ministers who
exercised most of these powers
1 think by himself or by his
directions his views were eon-
veyed to the President, the
Head of the State who could
hardly refuse to disobey these
requests. '

What is your opinion on the
overlapping of powers
Parliament and the
Councils?

between
Provincial

A ‘1 am not aware there is such
an overlappmg This .is not

Q.6

overlapping but devolution. It
happens whenever there is a
system of Local Government,
When Municipal Councils were
created in 1865 we granted
powers that were exercised by
the Central Government to
them. The same rulés applied
to other local bodies, such as
Urban Councils, and District

Development Coucils. This
happens in all Democratic
countries,

Now that it appears that the ethnic
issue is not received by the intro-
duction of the Provincial Counci)
System, in your opiniom, can a
military solution be considered as
the only method available for
resolving this issue?

If not, what other forms of solu-
tion would you recommend espe-
cially in view of the breakdown
of the dialogue between the state
and the militants?

A. I do not wish to answer that
question exeept to say that
under the Indo - Sri Lanka
Accord the warring Northern
parties accepted the Accord,
and al] except the LTTE, still,
adhere to it.

A. I do not wish to answer this
as this a matter for the
Government to decide.

Q.7 (i) Do you not agree that the pur-

pose sought to be achieved by



Q.8

Q.9

‘the Public Security Ordinance
has been defeated due to the
misuse of pbwer by the State?

(ii) Is it more correct to say that
at present the emergency regu-
lations - are being used as a
short - cut method for amending
various laws? :

A. (i) & (i)
That also T do net wish to

consider and answer.

Many views have been aired and
debates are taking place as to the
abolition of the Executive Presiden-
tia]l System and the re-establish-
ment of the Parliamentary system
of government. What is your view
in regard to this?

A. [ do not wish to
controversy now.

enter this

Certain factions in the political
scene are talking about the forma-
tion of a national government as
a resort to resolve the north-east
crisis. Do you think such a for-
mation would rapublican consti-
tution has failed upto date?

A. A Constitution does not resolve
a crisis. It is the human ele-
ment in a government that
does so. The successful reso-
lution of a erisis depends on
the wisdom of those working
the constitution which gives
sufficient - scope for
a ~decision;

such a

Q.10 (i) What is your opinion regar-

Q.11

Q.12

ding the re-introduction of the

Judicial Review of Legislation?
(ii) At present, when orders are
given to pay damages in funda-
mental right cases, by the
Supreme Court, such orders are
not carried out by the relevant
authorities, How can this situa—
tion be remedied?

A, Under the 1978 constitution
the Supreme Court, Court of
Appeal and High Court Jadges
are appointed by the Head of
State as in the 1971 Consti-
tution, and the rest are appoin—
ted by the Judicial Service
Commission. now though in
1971 they were appointed by
the Cabinet,

Do you not agree that by int-
roducing the proportionate repre-
sentation system of election you
have deprived a member of a
minority political party becoming
the leader of the opposition, which
was possible  under the earlier
system of election?

A. I am not aware of that.

What is your view with regard to
the revocation of -affidavit by
another - subsequent aff idavit.

A. I'am not aware of it



Q.13 You have been a rebel at Law

-College;

You hang the photograph of
Mahathma Gandhi and you also
say that you are a Gandhian.
Yet, during your term of office
as the Executive President of Sri
Lanka, this country faced a lot
of voilence. The LTTE were figh-
ting for the rights of the Tamils
in the North and the East. The
JVP too surfaced again. Was this
due to any eof your policies? If
not, them why?

A, I am opposed to violence. If
the Tamil leaders and parties
agitated non - violently I am
sure they would have achieved
their goal. I prefer and have
faith in the Gandhian method
of non-violent, agitation based
on Maithriya *‘Love”, as pre-
ached by the Buddha and Jesus
Christ.

Q.14 (i) What is the achievement you

feel, you are proud of in your
life?
(i) You are the product of two

great institutions, namely Royal
College and the Sri Lanka Law

College. You, had a. fine and
peaceful youth life. Do you
mot feel that the present gene-
ratien should also enjoy a
peaceful life. Is it possible to

experience in view of the stu-
dent unrest prevailing in our

educational institutions?

(iii)y What is your advice to young

or fresh politicians?

(iv) You look very healthy. How

do you spend your retirement?

~ (v) What is your advice to budding

lawyers?

A. T do not wish anything better
for myself than the fact that
I was able to live till 87 with
good health, mentally and
physically, Happiness at home
is one reasen.

I do not wish to give advice
which T have not followed
myself. T am not saying thig
in an egoistic way when I say
“Follow my life, actions and
behaviour which you think are
relevant and acceptable. No
harm can come to one who
does so, in this world or after
that.”

Believe it or not, God never forsakcs you even if or a moment of a time.

When God is the basic power behind your heartbeat, how can you live if God
abandons you

— Swami Gengatharanandaji,




Tax Avoidance or Tax Evasion?

, WHICH IS PROHIBITED -

Income tax as it was once stated
by Lord Me. Naughten in AG V London
County Council “is a tax on income,
it is not meant to be a tax on anything
else.” Various interpretations are
attached to the word ‘income’ and what
is the tax liability on such income,
Apart from this, certain degree of
importance is also attached to particular
aspects of taxation such as tax avoidance
and tax evasion.

Tax avoidance is a statutarily
recognized device for removing, redacing
or postponing the tax liability, unlike
tax evasion which is considered a direct
violation of the law. On the other hand,
a tax payer can resort to tax saving
where the liability is diverted at the
initial stages of the production of ineome,

Tax avoidance is actually a recognition
by the Revenue of the rights of a
citizen to engage in any business or
enter into agreements at his free will,
even if it runs counter to the provisions
in any special statute. Under the Inland
Revenue Act, No. 28 of 1979, a tax
payer is at a privilege to organize
himself or his business so as to minimize
his tax liability by way of contracts,
agreements, etc. A clear study of some
of the earlier case laws and principles

enunciated by judges of various countries
will help to understand the position of
tax avoidance in Sri Lanka,

The right to exploit the civil law
without infringing the tax law was first
asserted by Lord Tomlin in his classic
dictum in the landmark decision in the
House of Lords in Duke of Westmi<
nister V CIR. 1t reads as follows:-

“Every man is entitled, if he can,
to order his affairs so that the tax
attaching under the appropriate Acts is
less than it otherwise would be.”

In this case, the Duke entered into
covenants with his domestic staff in
terms of which they were paid annuities
equal to the remuneration payable for
services rendered in the course of
Duke’s employment. Annuity payments
were  deductible from income while
payments to demestic staff were not.
Thus the Duke succeeded in minimizing
his tax liability. The Revenue contended
that the particular device of the Duke
was in substance designed to avoid tax
and thus should not be allowed.
Rejeeting this plea, Lord Atkin held
that a person poor or wealthy has the
legal right to dispose of his income to
attract upon himself the least amount



of tax. Thus the House of Lords
upheld the validity of a civil transaction,
even if it, in effect, deprives the
Revenue of its lawful share,

This principle which came to be
known as Westminister principle was
applied in a similar Sri Lankan case,
to decide whether an agreement should
be disregarded for tax purposes.

The subject matier of this case was
a partnership agreement. Dawoodbhoy,
one of;the five partners, entered into
an agreement with his five children
thereby transfering his 1/5th share of
the profits to them. In appeal, it was
held by Samarakoon CJ that since the
agreement constituted a sub-partnership
under the Partnership law, the tax
liability on the profits would be according
to the taxation of partnership in which
event only the children are liable to
pay tax.

A closer look at the facts of the case
will indicate that the sole purpose of
the agreement was to avoid tax, but
still it escaped liability. The rationale
behind the principle was not favoured
by many judges. Despite this, it enjoyed
the force of law for considerable period
of time.

A autionary note was sounded
for the 1st time ip 1943 by Vicount
Simon in Latilla V IRC. He attacked
the principle on grounds of its genuinity
and good citizen ship. This view was
preferred to the Westminister principle
since it confirms more with the policy

of taxation being the raising of revenue
to meet the cost of governing the
community which implies a moray
obligation on every citizen to pay his
share of income tax.

The above mentioned ldea was
incorporated into a decision in W.T.
Ramsay Ltd., V IRC thus departing
from the traditional approach of English
Courts. Ip this case it was sought to
restrict the wide interpretation given to
tax avoidance which enabied practically
every transaction to escape under the
guise of tax avoidance. The House of
Lords adopted the position that trans-
actions designed solely to avoid tax
and lacking otherwise any economic or
social reality are to be denied their
efficacy for tax purposes. For example,
if a series of transactions was carried
out, the fact that each of the transaction
was genuine does not in any way
prevent the court from making an order
for payment of tax by considering it as
a single act. The transactions thus
disregarded are called “‘fiscal nullities.”

The test applied here, is broadly
referred to as the ‘business purpose’
test. But it is not clear whether a
gingle act could be considered for the
application of the test or a series of
inserted steps should form the transaction.

The scope and mnature of tax
avoidance in Sri Lanka is given statutory
recognition in Section 91 of the Inland
Revenue Act, No. 28 of 1979. This
Section reads as follows:-



‘““Where the Assossor is of the
opinion that any transaction which reduces
or would have the effect of reducing
the amount of tax payable by any
person is artificial or [ictittous or thag
any disposition is not infact given effecy
to, he may disregard any such transaction
or dispesition and the parties to trans-
action or disposition shall be accessable
accordingly.”

The operative words in the section
are ‘artificial’ and ‘fictitious’. An act

will pass off as fictitious, when it is proved -

that the parties entering into mnever
intended that it should be carried out.
But the word ‘artificial’ cannot be defined
exhaustively. It is perhaps due to this
that the Inland Revenue of Sri Lanka
is forced to make amending legislation
to plug tax leopholes, which are exploited
by tax payers. This makes one wonder
what the Inland Revenue thought it
would achieve through tax avoidance.
It merely stands as a challenge to the

intellegence of a tax payer with ‘‘try
it if you can’” kind of an attitude.
After giving every encouragement to -
avoid tax, for example certificate of
deposits,” the Revenue is always on the
Jook out for loopholes and passes
amending legislation thereby restricting
the scope. Such legislations are passed
with a speed observable in no other
kind of parliamentary activity.

In conclusion it could be stated
that as long as there is recognition by
the Inland Revenue of tax avoidance,
there is bound to be legislation from
time to time and contraversial decisions,
Because it is natural that a man will
always shape up his plans so as to
pay the lowest tax possible orto avoid
it altogether,

Miss. Bavani Kathirgamathamby
Final Year,

“I would rather Live in a world

where my Life is sorrounded by

mystery than Live in a world fo

Smail that my mind could comprehend it”

— Harry Emerson Iosdich -
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WHAT DO WE MEAN BY “TAMIL CULTURE*’

This detail account contains the historical and Sociological aspects of the
development of the Tamil race and what we call the culture of Tamil people-
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Followers of western ideas proclaim
that Islam and Islamic laws give undue
prominence to the concept of the nobility
of man and revolve round in this same
tenor to protect and safegoard their
interests and stand for their benefit.

They emphatically stress the point
that Islam is a religion for men, that
it has not acknowledged woman to be
a complete human being, and that it
has not ordained laws for her which
are necessary for a human being.

Moreover, they profess and argue,
that if Islam treats woman as a humap
being, it would not have provided for
polygamy; it would not have given the

right of divorce to men; it would not

have given- leadership of the family to
the husband; it would not have made
a woman's inheritance one half of which

a man is inberited to; and it would

not have provided for her economic and
social independence.

They add that although Islam is
a religion which stands equality and
though it has maintained real equality
in other situations, it appears that it

* the  sky,
. plants and animals have all been created:

POSITION
OF WOMEN

i g et

did not observe the same principle of
equality among the sexes.

Let us analyse whether these argu-
ments are true. They are certainly not.
But what is the true position is, that
Islam  has not granted the same rights
to men as to women in everything. In
the same way 'it has not imposed the
same duties and punishments on both
of the sexes on all occasions,

For Muslims, the holy Qur’an is
the collection of laws and history. One’
of the matters that have been commented
on in the holy qur'an is the subject
of the creation of men and women.
it says quite clearly, that the earth and
the clouds and the winds,,

fer man. Buti it never says that the!
woman was created for the man.

Isiam gives the woman the right
to choose their husbands. Parents do
not have absolute authority over them
in matter relating to marriage and cannot
give their daughters in marriage to
anybody they like, without the daughter’s
desire and consent, The holy prophet



himself never deprived his daughters
of their right to choose their husbands.

Those who critisize the muslim law
argue that, Islam countenanced a position
where by a woman js “priced” in the
name of a dowry. That absolutely 4
wrong notion. The fact is, that fhe
man has acknowledged the right of the
woman to a dower (mghr). He has to
pay something of value to the woman
or to her father atthe time of marriage.
Moreover, he is respoiisible for the
maintenance and upkeep of his wife
and children after marriage.

The fact that a woman inherits
only one half of the share than that
is inherited by a man, is due to a
special reason. A woman is only
entitled to a dower and maintenance.
As Islam considers dower and maintenance
to be obligatory, the wife is automatically
exempted from providing for the family
budget and that responsibility has been
laid upon the husband. JIslam seeks
that this responsibility should be
recompensed by inheritance and so twice
as much of the share of inheritance
has been a]located to man when compared
with woman,

Islam is strongly against divorce
and advocates it to be avoided as far
as possible. It considers as enemies of
God, those men, who marry one woman
after the other and divorge them in
quick succession,

Among all thé propoganda that
was carried out against Islam, it was
alleged that it was Islam which intro-
duced polygamy into the world.

Truly s$peéaking, Islam did net
introduce or originate polygamy. It has,
on the other hand, Jimited and restricted
it, by laying down ¢onditions on muslim
men who had more than four wives.

Finally, Istam and Islamic laws did
the greatest service to the female sex.
It gave complete freedom; it gave
individuality; an independence of thought
and opinion, and formally acknowledged
their national rights,

80 aceording to Islam, a woman
and a man are both human beings and
both are apportioned equal rights with
absolutely no difference or disparity
what so ever.

Marina Mansoor
Intermediate Year

“We must protect the right
must hear what they have to say.”’

of out opponents to speak because we

~— Walter Lippmann
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(c) (i) The real distinction is that a
pledge is made available by the
creditor without judicial interven-
tien.

(ii) A mortgage can only be realize
by action.

(d) (i) In pledge the subject of the
contract is delivered to the
creditor.

(ii) In mortgage the possession does
not pass.

Classification of Mortgages

Mortgages are either-

(a) legal or tacit,
(b) conventional or
Grotious 2:48:7).

express (see

Legal or tacit Mortgages arise by
operation of law apart from and
without any agreement between
the parties, Conventional or express
Mortgagesare created by agreement,
between parties.

Both tacit mortgages and coaventi-
onal mortgages may either be general
or special. If the mortgage attaches to
all the mortgagor's property future as
well ‘as present then it is general. But
if it attaches only to some specific
property or collection of things than
it is special.

l. Tacit Mortgages

This is constituted without any
agreement between the parties regarding
the giving of security. It takes place
by operation of law. These exist
in Sri Lanka in so far as it can be
applied to the conditions of this island.
The Roman Law under Justinian multi.
plied the number of tacit hypothecs

which have been called as *‘embarassing
clogs upon property’’ by Buckland(P. 478).

A few examples may now be congidered:-

(1) One who has lent money or
supplied materials for repairing
a house or ship or one who bas
advanced something for the necessary
preservation of certain property
or anyone who has expended labour
in doing so, has a tacit hypothec
over the bouse, ship or other
propety in question. (See Grotius
2:38:11 & 13).

{2) The landlord’s hypothec over mova-
bles and animals (invecta et illata
for the rent, and damages for dete-
rioration of the premises due¢ from
the tenant (See Lee. 5th Edition
page 188-189.)

3) A ship is bound to the owner of
the cargo if the cargo has been
sold by the master for the expense
of necessary repairs. {See Grotius
2:48:20).

(4) A ship and cargo are bound to
the Master and his ship mates for
freight and other charges (see Grotius
2:48:19).

(55 A Commission Agent has a tacit
hypothec on goods sent to him on
commission for advances made upon
such goods to the owner or for
pledging his credit on behalf of the
owner [(See Grotius 2:48:21).

(6) The State has tacit hypothec over
the property of those who are its
debtors whether wupon mortgage
judgement, award, bond or contracts,
The State is entjtled to a preference
over all debts contracted by its
debtors subsequent to the accruing



of the debt to the State and by its
officers subsequent to the date of
employment, But the State had no
hypothec in the property of offenders
for fines and penalties. (See Crown
Debtors Ordinance Sec. 4 and 5).

) Minors under Guardianship, have a
tacit hypothec over the property of the
Guardian for any loss suffered by
the latter’s negligence or malad-
ministration (See Grotius 2:48:16).

{8) TIunn keepers have a tacit hypothec
on the goods brought into the Inn
by persons for board and lodging
due by them (See Censura Forensis
of Van Leeuwen).

{9) Legatees ‘have a hypothec over the
estate of the deceased but this is of
no avail against the creditors (See
Grotius 2:23:19). A person to whom
an annuity bas been granted by a
testator has a tacit hypothec over
the residuary estate of the testator
(See Mac vs. Fonseka 1 Balasingham
Reports Page 130,

(10) The Grantor of lands for a per-
petual quit-rent has a tacit hypo-
thec over the Jand so granted for the

security of his rent. (See Grotius

2:48:11).

In all these cases it would be seen
that the hypothec arises by operation of
law and not due to any agreement between
parties. Yet the effect of tacit
hypothec, both general and special,
is, in Roman Dutch Law, the same as
that of a conventional mortgage so
far as immovable property is con-
cerned. [t attaches to the property
even in the hands of 3rd parties (See
Vander Keessel’s Theses P. 429). But
in the case of movables the hypothec
asts only so long as the debtor or

creditor remains in the possession
of the mortgaged property and would,
not bind 3rd  parties according
to the 'maxim Mobilia non habent
scquelam (movables cannot be followed).
(See Voet 20;1:14),

Tacit Hypothec Distinguised from Lien

A lien may be defined as a creditor’s
right to retain immovable of movable
property for the time being in his
possession until some claim is satisfied
{(Lee S5th- Edition P193). Both Tacit
Hypothec and lien arise by operation
of law.

The distinctions are as follows:~

(1) (a) Liens last only so long as
possession is retained, ‘

(b) Tacit hypothecs does not depend
upon possession, )

(2) (a) A lienis only a weapon of defence,
(see Wessels J.P. in Reed Bros vs
Ford (1923 Transval Provincial
Division P. 154).

(b) Tacit hypothec can be made the
subject of a claim in law.

(3) (a) Liens are not assignable.

(b) tacit hypothec may be ceded to
third parties. (See Lee 5th Edition .
Page. 193).

In some respects a lien is more ana-
logous to a pledge of movables perfected
by delivery. But a pledge givesa right
of sale which a lien does not. (Lee page
193 5th Edition) Lien or Jus Retention
is was distinguised from pignus in
Reed Bros vs. Ford 1923 T.P.D. 150,

Liens may be either (a) Salvage and
improvement liens or (b) Debtor and
creditor liens.



When a person necessarily or usefully
incurs  expense - concerning property
presently in his pessession ‘they are
called salvage and improvement liens.
Such liens are good against the whole
world, That is even if the ownership
of the property passes to third parties
still this right of lien would exist. The
common examples of such liens are
those given to possessors and occupiers
of land in respect of improvements and
to a finder of lost property in respect
of necessary expenses. (See page 194
Lee 5th Edition). A few examples of

Debtor and Creditor liens are the rights'

of retention enjoyed by the builders or
the right Attorneys-at law and other legal
practiticners have to retain documents
until paid there chargesin connection with
legal proceedings to which the documents
Telate. (See Van Leuwen’s Commentaries
4,40,2.) But the papers should have come
into their possession in the course of
employment as such (See Censura Forensis
of Van Leuwen 1, 4, 37, 11} Further the
papers should have been delivered to them
either by their client or by some
other person with the jintention of
parting with the possession of them abso-
lutely in favour of their client (See
Anderson  vs. Loos 2 C.L.R. 66). A
proctor (now registered Attorney-at-law)
has a lien or charge on the proceeds of
execution of a judgement recovered by his
client in the litigation in which he
appeared as proctor (See Perera vs.
Perera 11 NLR Page 1),

It is sometimes a matter of doubt
Whether a  particular right is a lien
of a tacit hypothec as in the case
of a ‘landlord’s lien”. which term
is a mistomer. Wille in Mortgage and
Pledge in South Africa at page 18!
state ““A lien owes its existence entirely
to the fact that the creditor isin possession
of the property which is the subject of

the security. Whereas an essential feature
of the landlord’s hypothec is that the
subject of the security is on the leased
premises . and consequently in the
possession of the debtors”.

2. Conventional Mortgages

These relate to both movable immo-
vable property. They are ereated by
agreement between the mortgagor and the
mortgagee .In Roman law no form as
such was required for the creatjon of
a mortgage. In subsequent times though
an instrument was preferred. In Roman
Law a mortgage whether gemeral or
special, whether of movables or immo-
vables, whether expresss or taeit, bound
the mortgaged property, no matter into
whose hands it might come (See Voet
20:1:14 & 15) In  Roman Dutch Law
the consequences are not so simple, Under
Roman Dutch Law, there were Speciaj
mortgages of  immovables, general
mortgages, of imovables speciaj mortgages
of movables, and general mortgages of
movables general bonds and mortgages of
incorporeal property. (See Lee 5th Edition

Page 195) for example, a specia]
mortgage of immovables binds the
property  so Jomg as it s regis-

tered against the mortgagor’s title.
A special mortgage or pledge of mova-
ble depends upon retention of possession
by the pledgee. Loss of possession destroys
or imperils the security. A general mort-
gage of movables affects the property so
long as it remains in the possession of
the Mortgagor. It is ineffectual against
an alienee. A  general mortgage of
immovables attaches to all the mortga-
gor’s property (immovable or movable}
future as well as present.

In Sri Lanka conventional general
morigages have been abolished by statute.

(This would be dealt with shortly). A



mortgage ‘of immovable property could
only be created by writing executed
before a notary and two witnesses in
accordance with the provisions of Sec. 2
of the Prevention of Frauds Ordinance
or before certain officers in accordance
with the provisions of the Deeds and
Documents (Excution before Public
Officers) Ordinance, For the purpose 'of
gaining priority the Mortgage Bond must
have been registered in accordance with
the provisions of the Registration of
Documents Ordinance. A Mortgage Bond
was a registrable instrument within the
meaning of Sec. 8 of that ordinance.

A special ‘mortgage of movables
peed not be so precise as that of
immovables. It could be effected by a
general descriptien . of the property as
for example “Stock in trade”. The
formalities necessery for the creation
of a valid mortgage of movables were laid
down in Sec. 18 of the, Prevention of
Frauds Ordinance and Secc. 18 of the
Registration of Documents Ordinance
(See. Meera Pulle Vs, Gooneratne (1947)
48 N.L.R, 77}.

What may be mortgaged

Generally anything may be mort-
gaged which belongs to the Mortgagor.
Such property may .be  movable or
immovable, corporeal or incorporeal in
possession of the Mortgagor or consist-
ing only a right in action. He may be
in full ownership or qualified owaership
(Sec Grotius 2:48:2).

Yet a person cannot mortgage what
does not belong to him :See Voet 20:
3:3). Vanderkeessel has said that at
beiween Mortgagor and Mortgagee such
transactions would hold good, yet not
to the prejudice of the owner. (See

re-enacted by Sec. 3 of

Venderkeessel*s Theses 539). In Sri Lank?
it has been stated that a Mortgage of

" immovable property by a person who

at the date of the Mortgage was not
the owner does not become valid when
he subsequently acquires ownership
as against a bona fide purchaser from
the Morgager after be had acquired title.
{See Alwis vs. Fernando 14 NLR page
90). But it becomes valid as againsta
sudsquent mortgagee. (Sece. Goonetilleke
vs. Jayasekera 14 NLR page 65 and
Mohamedbhoy vs. Lebbe Marikar 15
NLR page 466).

A mortgage for an illegal purpose
is void (See 38 NLR 420).

The immovable property of a minor
connot be mortgaged by a Guardian
without the conseat or leave of Court
(See Mustapha Lebbe vs. Martinus 6

‘NLR page 364). A Mortgage or hypot-

liecation of a property which is the subject
matter of a partition suit or even any
undivided share therein was void under
the earlier Partition Ordinance (1863)
(Sec. 17), under the Partition Act.
¢1951)-(Sec. 67) under the Administration
of Justice Law (1975)-¢Sec. 635), and
now under the Partition Law (1977)
(Sec. 66).

Who may mortgage?

All persons who may alienate have
also the right to Mortgage.

Conventional Mortgages in Sri Lanka,

As stated earlier conventional general
mortgages were made invalid by law.
All such mortgages executed after January
14th, 1871 were invalidated first by Sec,
1, Ordinance No. 8 of 1871. This was
the Mortgage
Ordinance No. 21 of 1927 and by Sec.
63 or Mortgage Act No. 6 of 1949.



In Sri Lanka in respect of Special.
Conventional Mortgeges a distinction is
made between Conventional Mortgages
of land and movables. Under the Common
law, (Roman Dutch Law) if by the
sale of the mortgaged property the debt
cannot be satisfied, the mortgagece was
allowed to proceed against the other
properties of the Mortgagor. But the
Mortgage Act No, 6 of 1949 specially
enacted that no decree in hypothecary
action in respect of any mortgage of
immovabls property effected after 16th
January 1950 could be executed agninst
any other ether property than the one
bypothecated (Sec. 46).

By Mortgage (Amendment) Act No:
3 of 1990 the words ‘““mortgaged land”
was substituted by the words ‘‘mortgeged
property”’ as from 6-3-1990. This meant
that fixture such as machinery would also
be included in the term ‘‘mortgaged

property”
Movables

In the case of movables, a conven-
tional mortgage was effected either by
delivery or by drawing up a document
embodying the terms of the pledge or
mortgage and registering same, Such a
document was called a bill of sale.
(See Sec. 16 of Registratian of Docu-
ments Ordinance). If there is no deli-
very of the movable or due registration
of a bill of sale the mortgage of movable
may lose priority in the event of a
valid judicial seizure (See Mohamed vs
Bastern Bank (1931) 33 NLR page 73).
The Mortgage of a movable as a Biil
of Sale should be registered within 21
days, exclusive of Sundays and public
holidays frem the date of the Mortgage
(See Section 17 (¢b) Registration of
Documents Ordinance), In the absence
of registration in Order to give effect

to a valid mortgage of movables theer
should be delivery of the movables and
they should remain in the custody or
possession of the mortgagee and should
eontinue to remain in possession actually
ostensibly and bona fide. Movables, which
are mortgaged cannot be followed into
to the hands of bona fide purchasers
for value.

The Mortgage Act provides for the
mortgage of crops in favour of the Banks
and recognised credit agencies, 1t gives
the power to sell the property witout the
intervention of the Court to such agencies
if the money is not paid after a proper
demand (Sec. 105 etseq). The Act also
provides for mortgage of motor vehicles
(Sec. 103) shares (Sec. 73) book debts
{Sec. 89-95) Life Insuranc Policies,
(Sec. 81) to approved Credit Agencies
The Mortgage Act also provide for the
mortgage of immovable by a deposit of
title deeds with an appreved agency
(Secs. 69-70). It provides for concurrent
mortgages, mortgages given to secure future
loans, advances for [floating balances
and continual liabilities (Sec. 64).

By Section 47A inserted into the
Mortgage Act No. 6 of 1949 by Amend-
ment Act No. 3 of 1990, the following
lending institutions were allowed to
execute a special instrument free of stamp
duty whereby the mortgagor would
renounce this benefit granted by
Section 46. This renunciation could be
obtained only in respect of loans of
more than Rs, 150,000/-,

(i) Lieensed Commercial Banks
within the meaning of the
Banking Act, No. 30 of 1988,

(ii) The State Mortgage & Invest-
ment Bank,



(iii) The National

Development
Bank.

(iv) The National Savings Bank.

(v) The Development Finance Cor-
poration of Ceylon.

Where at the time of execution of a
Mortgage Bond in favour of a lending insti-
tution such speeial declaration renoun-
cing the benefit of See 46 is executed and
the effect of such renunciation is ex-
planied to him by the Nortary, then in
addition to the moragaged property any
other property belonging to the mortgagor
shall be liable for sale under the decrec
in an action upon the mortgage bond,
subject te the rcstriction that no process
for seizure and sale of any such other pro-
perty shall be issued until the mortgaged
property is first sold and the proceeds
applied in satisfaction of the decree. It
is submitted that such a renunciation
under section 47 (A) will not enable
a creditor to issue writ to sell the
defendant’s property Section. 218 of the
Civil Proceedure Code.

Conventional Mortgages
Immovables in Sri Lanka,

of Specific

Under R. D.L. Mortgagor retains
the ownership but he hypothecates the
property to secure the debt. But under
the English Common Law, the property
is transferred to the Creditor and there is
a stipulation by the creditor to re-trans-
fer the property to the debtor if the
debt has been settled before the specified
time. Under the strict English Common
Law, if the time had elapsed and the
debtor was in default, the title to the
property remain with the creditor. But
relief was given to the debtor by applying
equitable principles. An attempt was
made to introduce the English Law of
mortgage in Ceylon. A type of alleged

mortgaged which was called the *“Moratuwa
Mortgage’” made its appearance in the Cour
tsIn a series of cases it was held that where
a person transfers property to another and
there isanagreement to re-transfer the same
by the creditor on the paymeat of the
loan and the interest, the transaction
should be treated as a mortgage and not
as a sale with an agreement to re-transfer
(See Fernando vs Thamel (1946) 47NLR
297;Nadaraja vs Kanapathy(1948)49 NLR
(121)PalinguMenika vs. Mudiyanse (1948)
50 NLR Page 566). This findiag was
based on the equitable law of Trasts.
Even though oral agrezmen's or infyrmal
agreements apart from the original
deep of transfer not admissible under Sec.
92 of the Evidence Ordinance and also
in terms of the provisions of the Preven-
tion of Frauds Ordinance (Sec. 2) these
were held to be admissible to prove that the
creditor in fact held the property in trust
for the debtor.

Yet there was a conflict of opinion
on this matter. The Privy Council in
Savarimuttu vs. Thangavelaithan (1954)
35 NLR 529 held that a transaction
whereby a debtor or any person trans-
fers property to another with an agree-
ment to re-transfer if the debt is settled
before a purticular date, is a sale with an
agreement to re-transfer and time being
the essence of the Contract ths creditor
becomes the owner of the property if the
debtor does not pay the stipulated sum
before the prescribed time. (See
also Fernando vs. Cooray (1957) 59
NLR 169).

It would seem that although in some
cases the provisions of Sec. 2 of the
Prevention of Fraud’s Ordinanee have
been relaxed on proof of fraud on the
ground that the ‘Statuts of fraud may
not be an instrument of fraud”, this
proposition has had only a limited



application and it was -necessary thaf
Courts should approach with caution
the facts and the law. on which any
case was claimed to be an exception to
the general rule that a transaction relating
to immovable property is invalid unless
the terms of the: transaction have been
embodied in a notarially attested docu-
ment. If an informal agreement relied
onby the debtor amounted not to ‘a
trust but to a contract for the transfer
of immovble property then such agreement
was found to be invalid as it coniravened
the provisions of Sec. 2 of the Prevention
of Frauds Ordinance. The Case of Valli-
ammai Atchi vs Abdul Majeed (1947y
48NLR 289 was distinguished in the case
of Savarimuttu vs, Thangavelauthan by
the Privy Council.

Effect of Conventional Mortgages

In Roman Law a mortgage whether
general or special, movables or immo-
vables, express or tacit bound the mort-
gage property into whose bands so ever
it might come. This was independent
of the receipt of notice of existence of the
Mortgage (See Lee S5th Edition page 195).
In Roman Dutch Law the general effect
of a mortgage is that creditor dees not
retain the mortgaged property for himself
or sell it on his own authority. He may
not even stipulate by contract for right
of forfejture of the ownership by the
debter in default of payment, but must
after obtaining judgment allow the sale to
take place according to legal process and
thus recover what is due to himself (See
Grotius 2:48:41). The Mortgage known to
the law of Sri Lanka is the Roman Dutch
Mortgage and only creates a just in rem
whereas the usual Indian Mortgage is the
Mortgage known to the English Law
by which the property is conveyed to the
“creditor or mortgagee subject to an

agreement -to  reconvey. if the debt is
paid. ( See. 37 NLR pagel83 ).

Enforcement of Mortgages

In Roman Law the Mortgagee
ultimately acquired a power of sale
which could not be excluded by express
agreement, In Roman Dutch Law the
only mode of realising a mortgage was
by obtaining a judgement of the Court
upon the Mortgage debt and taking
out a writ of execution against the
property.

The tendency of judical decisions
in South Africa is to recognise the validity
of an agreement for extra judical sale
(parate excutie-Parate Execution) of
movables. Parate Excutie is the name
given to an extra-judical (outside court)
sale stipulated for in a Mortgage Bond.

The principal of the process of
parate execution was that certain facts
having been established to the satifaction
of the Court, the previous stages of ap
ordinary suit were dispensed with and
ready execution without precious judge-
ment issued, the discretion of the Court
that parate execution should issue being
treated as a decree or judgement (1 Bal.
Rep. Page 73). The civil procedure
code did away with any rights of
parate exeeution which were not speci-
fically provided for by that code or
by apy other Law of the Islam,
It appears from case of Hongkong
and shanghai Bank vs. Krishanapillai
(33 NLR 249) that parate executie was
not allowed by the law of Sri Lanka.
Yet special provisious were provided in
the Morigage Act. No, 6 of 1949 in Part
V giving such right in respect of mort-
gage of movables to approved Credit
Agencies.

But now ‘a néw Part II A contain-
ing new Sections 62A to g2H have been



incorporated into the Mortgage Act by
Amendment Act No. 3 of 1990. There
are spcial provisions for recovery wher®
parate execution of immovable properties
is empowered. These provision apply
in addition to and not in derogation of the
provisions of any-clause which empowers
certain banks and other institutions.
to exercise the power of parate execution
for the purpose of recovery of loans
granted by them on the security of
immovable property in the event of
default. ‘

Where an application is made to the
Magistrate’s Court under these sections
the Magistrate has jurisdiction, to order
the Fiscal to deliver possession of the
property to the officer making such an
application.

It would be useful to remember
bat with effect from 6/3/1990 Act
numbers 2 to 14 of 1990 were pagsed by
Parliament as package of debt recovery
legislation.

Hypothecary  Action on Mortgages

of Land.

The provisions of Part 11 of the
Mortagage Act No. 6 of 1949 applies

osly (1) to Mortgage of land, (2) to
actions to enforce payment of moneys
due upon a mortgage of land and (3)
to any hypothecary action in respect
of any land (Sec, 4),

Sec, 2 of the Mortgage Act defines
“hypothecary’” action as ‘““an action to
obtain an order declaring the mortgaged
property to be bound and executable
for the payment of the moneys due
upon the mortgage and to enforce such
payment by a judicial sale of the mor-
tgaged property’’.

“Judicial Sales” differ from sales in
execution. Judicial sales must be the
result of judieial proceedings and the
order or decree on which they are based
must direct the sale of the property to
be sold. The chief diferences between
execution sales and judicial sales are-

(@) Execution sales are based on a
general judgement for so much
money.

1. (b) Judicial sales are based on an
order to sell specific property.

2. (a) Execution sales are conducted
by an officer of the law in
pursuance of the directions of
a statute.

{b) Judicial Sales are made by the
Agent of the Court in pursu-
ance of the directions of the
Court.

In Execution Sales the Fiscal
is the vendor,

3. (a)

(b) In judicial sales the Court is
the vendor,

4. (a) In executions sales, the sale is
usually complete when the pro-
party is struck off to the highest
bidder;

(b) 1In judicial sales it must be repor-
ted to and approved by the
Court.

According to Sec. 2 of the Mortgage

Act. ¢“land includes things attached
to the earth or permanently fastend to
anythings attached to the carth and any
estate, right or interest in or over land.”
The term “mortgage’’ includes any charge
on property for securing meney or
money’s worth., “Mortgagee” includes
any person from time to time deriving
title under or through the original
mortgagee. In Sec 24 the term “‘prior



Mortgage for. the purpose of Sec.-.23
has been defined in relation to any other
mortgage of the same land as ‘‘a mort-
gage which has priority -over such other
Mortgage and the term ' Prior Mortgage’
in.relation to any other. mortgage of
the some Land has been defined as ‘a
Mortgage over which such other Mort-
gage has priority’ and -Puishe Mortgagee’
has a correspondinu meaning.

Parties to a Hypothecary Action

The .parties to this type of action
are the Mortgagee as plaintiff and the
Mortgagor as defendant. In addition to

these, every person (1) who has any
interest in the land (whether by way of
mortgage or otherwise) being an interest
(a) to which the mortgage in suit in
the hypothecary action has priority and
(b) which interest was created or arises
by virtue of an instrument duly registered
under the Registration of Documents
Ordinance as an instrument affecting the
land, prior to the time of the registration
of the lis pendens of the hypothecary
action and (ii) who has prior to such
time registered an address for the service
of him of legal documents in accordance
with Sec. 6 of the Mortgage Act, is a
“Person entitled to notice’’ of the action
(Sec. 5 (1)). A person who has seized
any land which is subject toa mortgage
will be entitled to notice of action
Sec. 5 (2) (Seealso 39 NLR page 143.)
When noticed such persons shall be
entitled at their option to be added
ag party to the hypothecary action, upon
application made to Court by them
within a stipulated time. Even after
such stipulated time which is one monlh
from (1) date of posting of notice or
(2) publication of notice in a conspicuous
position upon the mortgaged land or (3)
date of service of notice,. application to be
added s a party to the“action can be

made before “the sale of the land under
the  -hypothecary action, Yet every
pending -order, decree or thing: done in
the: -action  prior to such belated appli-
cation will bind such person as though
he was previously a party to the action
unless Court orders otherwise (Sec. 12).
Before sale any person entitled to notice
but: not noticed, too, could have himself
added as a party.

Sec. 5 to 12 of the Mortgage Act.
No. 6 of 1949 which deal with the
issue of notice of action on persons
who have interests in the land on
jnstruments registered subsequent to the
mortgage are intended to ensure that
a]l persons would, if they have registered
an address under Sec. 6 have an opportu-
nity of intervening in the action, if
they so - desire, :

Sec. 8 makes registration of Lis
Pendens compulsory in Mortgage action
as in Partition actions and also imposes
certain obligations which must be fulfilled
before Summons in the action could be
issued. An Order for issue of summons
will not be made by a Court unless a
declaration signed by the registered
Attorney-at-law is filled of record (a)
certifying that lis pendens has been
duly registered in or in coutinuation of
the folio in which the bond is registered.
Under the Registration of Documents
Ordinance. (b).. Certifying . that the
register under the Ordinance or a
certified extract from it and all relévant
entries in it have been personally
inspected by such registered Attorney-
at-law or  some  other specmed
Attrrney-at-law and (c) containing a
statement of the name and registered
address of every person if any, found
upon -’ such -inspection to be a’ person
entxtlcd to notice of the action.

“Instrument” has becn defmed in
Sec. 5 of the Registration of Documentg



Ordinance as  an instrument: affecting
land. . What instruments are deemed to
affect lands are set out in Sec, 8 of
said Ordinance. The -meaning of the
word ¢‘instrument’’ has been re-defined
in Sec. 25 when dealing with land and
pledges, mortgages or bills of sales

For the purpose of registering a
lis pendens a document as set out in
Form 1 of the Second Schedule to the
Registration of Documents Ordinance
should be presented for registration and
such document shall be registered in
the same manner as other instruments
affecting land but shall be retained by
the Registrar. Other instruments like a
transfer deed or Mortgage Bond is
returned after registration, A lis pendens
may be registered at any time after the
plaint has been accepted by Court in
accordance with the provisions of the
Civil Procedure Code, For the purpose
of the application of the doctrine of
lis pendens an action duly registered as
a lis pendens, is deemed to be pending
from the time of registration notwith-
standing that the summons has not been
served on the defendant.

Notice of hypothecary action:

When a Court orders summons to
issue, notice must be given to every
person declared to be -entitled to notice
under Sec. 8 of the filling of the action
ubless he has been made a defendant
to the action.  Sec, 10 gives the plaintiff
the option of giving notice in one of
2 ways.

\ Either (A) (i) The Registrar of the
.Court . must send to the person by
Registered Postto his registered address
,a notice in terms of Form 2 of the
First Schedule to the Mortgage Act.
The entry by the Registrar that this

was done and the registered - Articled
receipt are conclusive proof, in the
absence of fraud, that the notice was
duly sent,

(ii) A copy of the notice must
also within 2 weeks from the date of
the posting of the notice under (1)
above be affixed in a conspicous position
upon the mortgaged land by the Fiscal
under a precept from the Court (Precept
means a written warrant or dijrection
from Court to the Fiscal). :

(iii) A copy of such notice shall
be puablished in a newspaper specified
by the Court. (Amendiag Act. No. 33
of 1949).

Or (B) The Notice of Action may
be served in any manner prescribed by
the Civil Procedure Code for the service
of summons. (Sec. 10).

Rights of pesrsons to whom notice
has issued to be added as party to
the actionis set out in Ssc. 12, Sec. 13
deals with persons entitled to unotice
but not served with notice baing able
to be added. Sec. 14 deals with the
rights of p2rsons so added during the
pendency of a hypothecary action.
Where such a person is added as a
party :~ :

(a) he will not be bouad by any
finding or order previously
made in ths action.

(b) he will be entitled to raise
any question - or issue which
he may have rajsed if he had
originally been a party. '

(c) It is therefore necessary that
there should be a fresh trial
of the issues previously raised
except of course. where the
added _party consents: to be
bound by the previous finding.



(d) wunless parties agree no part
.. of the evidence previously taken
shall be evidence upon the trial
of any issue previously rzised

or not.

fe) If a party is added after the

entry of a decree the operation
of that decree.can be suspended
and thereafter either the decree
will be confirmed or a pew
decree entered according to the
circumstances. (Sec. 14).

Sec. 15 declares that every party
to a hypothecary action and every person
entitled to notice of the action to whom
that notice is issued or who himself
intervence will be bound by the decree
and sale in the action,

Sec. 16 declares that a person whose
interest in the mortgaged Jand is subse-
quent to the mortgage but who is not
entitled to notice of the action (whether
by failure to register his address or
his instrument) will be allowed to
intervene in the action upon terms. If
he is so added he will be bound by
the orders previously made in the action
unless the Court otherwise determines,

If a Mortgage action has proceeded
to the stage of decree and sale without
notice having been issued to a person
entitled to notice, such person may
himself intervene, If he does not, he
would not be a bound by the decree
and sale, Sec. 17 calls such person a
“party omitted from a hypothecary
action.””

Sec. 18 declares that a party omitted
may intervene after sale but before
distribution of the proceeds of sale and
dispute the amount of decree or claim
balance proceeds. Actions by or against
such party omitted for settlement of
rights etc are provided for in Seec. 19
Secs, 20 to 23 set out the manner in

which party omitted are helped by Court
against prior mortgages. There may be
cases where a land which is subject to
several mortgages (primary, secondary,
tertiory and so on) is sold in execution
of decrees in hypothecary actions insti-
tuted separately upon such mortgages.
Secs. 24 and 25 provide for these cases.
Secs. 26 to 32 deal with death, insolvency
or disability of mortgagor or person
entitled to notice and the steps to be
taken in these instances.

In summary it may be said that
the following provisions of the Act will
generally ensure that all persons entitled
to notice will be bound by a hypothecary
decree upon which a sale taken place :-

i(a) provisions for the compulsory

registration of lis pendens.

{b) those for the filing by the

plaintiff’s Attorney-at-law of a
list of persens entitled to notice
of action.

(¢) those for the right of the
plaintiff or the Mortgagor to
have notice issued even at
anytime before sale.

(d) that which permits any person
entitled to notice to intervene
before sale.

(e) provision for the re-epening
of a decree and for entering
a fresh decree upon such notice
of intervention.

The Contents of a Mortgage Decree

The Mortgage decree in addition to
the particulars relating to the payment
of debt due to the creditor sets out
directions that in default of payment
of mortgage money within 2 months
from date of decree the mortgaged
property shall be sold. The period of
2 months wmay be varied by Court
(Sec. 48). The Court may also in its
discretion in the decree or subsequently
give such directions as it may deem
fit regarding -



(i)
(i)

(iii)

(iv)

(v)

the person who should conduct

the sale;

the conduct of the sale, specifying

the manner and time of the

advertisement of the sale;

the form of conveyance and the

person by whom it is to be

executed;

the conditions of the sale set out

in Sec., 50 (4) and the terms

on which the Mortgagee will

be allowed to purchase in terms

of See. 5! etc.

and such other matters for

which Courtconsiders directions

necessary such as

(8) The confirmation of the
sale;

{b) the delivery of possession
to the purchaser;

(¢} the removal of any person
bound by the decree from
the property etc.

These directions niay be altered by
subsequent directions of Court if need

be. (Sec. 50).

The contents of a mort-

gage drcree would be better understood
if we enamerate here the contents of the
prayer in a Mortgage plaint - the Plaintiff
nermally prays :-

(i)

(ii)
(iif)

(iv)

for judgment  against the
Defendant in the sum claimed
with interest,

for costs of suing.

for a decrec against the Defen.
dant declaring the mortgaged
property specially bound and
executable for the sum due,
interest and costs:

that the Court may order the
defendant to pay to the Plaintiff
the said sum, interest and costs
within 2 months from the date
of decree or such other date
to be fixed by the Court, in

(v)

(vi)

default of such payment, thal

the property be ordered to be

sold by public auction by a

person or Auctioneer named by

Court or by the Fiscal upon

the conditions of sale filed with

the plaint or subsequently the

Auctioneer to be directed and

authorised -

(a} to advertise the sale
thereof aceording to such
condjtions approved be
Court generally in thy
Government Gazette and
one local newspaper at
least.

{t} to put up the property
for sale first at current
market value of the land as
appraised by him and in
the event of there being
no bidders at the decreeta,
amount and if there too
no bidders are availablel
then to put up for sale
to the highest bidder;

¢} to allow the plaintiff or
anyone else on his behalf
to bid for and purchase
the property on credit to
the extent of his c¢laim
costs provided leave to
bid and purchase had been
granted to him by Court;

(d) To execute the necessary
conveyance in due form
of law in favour of the
purchaser after they com~
ply with conditions of
sale,

That the proceeds of sale be

applied in and towards the

Payment of the claim and costs;

to direct the Fiscal to deliver

possession of the mortgaged
property to the purchaser. (see
sections 46 to 58 of the mortgage

Act regarding sale under

hypothecary decree)



Extinction of Mortgages

A mortgage may be extinguished
in one of the following ways:-

1. Discharge of the principal debt or
liability. This would include per-
formance and its equivalents.

2. Renunciation of the mortgage; this
may be either.

(a) Express or

(b) tacit, as where a mortgagee
gave back the title deeds to the
Mortgagor, and the mortgagor’s
widow purported to sell the
land to a third party for valuable
consideration, and eleven years
thereafter, the mortgagee asser—
ted a right to the land as
against the purchaser who was
in possession. The mortgagee’s
claim was disallowed. (Hendrick
Vs. Tyoni 3 sec. 105) Where
the mortgagee tacitly acquiesces
in the sale of the mortgaged
property, he is bound by the
sale. (J. W. Vanderstraaten’s
Reports (Ceylon) page 261).

3. Confusion or merger; that is, where
the titles of mortgagor and mortgagee
meet in the same person. In Sri
Lanka it was held in a series of
early decisions that a MORTGAGE
DEBT is not necessarily extinguished
by reason of the purchase by the
mortgagee of the mortgaged property,
when sold in execution of a judgment
obtained against the mortgagor by a
third party (See for example,
Basanayake Nilame vs Upendra 3
SCC 106). Thesecurity is extinguished
but the debt remains. Bandara vs
Appuhamy 12 NLR 300.

The prinziple of the RDL that a
debt is extinguished when the title
of the creditor and the debtor
became united in the same person
by operation of law does not apply
in Sri Lanka. Dias vs De Silva
39 NLR 358.

When on the purchase by the
mortgagee of the mortgaged property,
the mortgage is merged in the ownership
the question of the revival of the
mortgage can only arise in a case in
which for some reason a valid merger
does not take place. Velupillai vs
Kandiah 37 CLW 89, No merger can
take place where the characters of debtor
and creditor do not become united in
the same person, both as regards the
debt and the security, Muthuramar
Chettiar vs Kumarappa Chettiar 25 CLW
78.

4. Destruction of the mortgaged pro-
perty; The debtor himself should
not destroy the property, or alter
the property materially without the
consent of the creditor.

5. Alienation of the property in cases
in which the effect of alienation
is to deprive the mortgage of the
benefit of his security;

6. Expiration of time or operation of
condition when the Mortgage is
expressed to be temporary Or
conditional,

7. Extinction of the mortgagor's title
to the object of the mortgage, as
for example, by his death if his
interest was only a life interest.

8. Prescription: the period in Sri Lanka
is 10 years (See Sec. 5 of Prescrip-
tion Ordinance )

9. Decree of Court, as where there
is failure of consideration (Benett
Vs. De Saram 36 NLR 18)

10. Judicial sale of the mortgaged
property (See page 203 5th Edition).
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FAST TRACK DEBT RECOVERY

Debt Recovery (Special Provisions) Act No. 2 of 1990

M. 8. Wickramasinghe
Senior Assistant Legal Draftsman.
( LL.B. - Sri Lanka)

Until recently, the legal procedures
governing debt recovery were generally
slow and protracted,
procedure

whilst a special
parate execution (ie; the
right of a creditor to sell the mortgaged
property with out recourse to court) wag
available to certain state owned insti-
tutions, which was also subject to legal
delays and hence was rarely resorted
to. Apart from parate execution, the
legal procedures did not distinguish
between debts due to lending institutions
and debts due to other persons. It
was recognised that borrowers were taking
advantage ef the inadequacies in the
legal framework and procedures to
deliberately reneage on their debts. In
1990 the government enacted the debg
recovery package consisting of 14 statutes
to enable the speedy recovery of debts
due to lending institution. The foremost
among the 14 Debt Recovery related laws
introduced in 1990 js the Debt Recovery
(Special Provisions) Act, No. 2 of 1990,
This act has paved the way for an expedi-

tious progess of debt recovery by lending
institutions, including licensed commercial
banks and registered finance companies,

The act, as indicated by it’s title
contains special provisions for the

regulation of the procedure governing
debt recovery by lending institutions.

The special procedures laid down
by the act is akin to the snmmary
procedure relating to liquid claims
provided under the civil
code although in certain significant
respects it varies from the latter.

procedure

The scheme of the act is to regulate
the procedure relating to debt recovery
where the principal amount lend or
advanced is less than Rs. 150,000. The
lending institution is required to file a
plaiat and affidavit to the effect that
the sum claimed justly due to the
institution frem the defendant. The act
also requires the institution to tender
with the plaint the original of the
instruments, agreements or documents



Sued upon and a draft decree nisi. In
an action instituted under this act, the
defendant can not appear or show cause
against the decree nisi unless he obtains
leave from court to do so. In doing
so he has to furnish adequate -security
or pay to court the sum mentioned, in
the Decree Nisi or furnish an affidavit
satisfying the court that there is an
issue in dispute which ought to be
tried.

There are three exceptions to this
rule which were no doubt intended to
mitigate, in the interests of natural
justice, the harsh operation of this rule
on the interest rights of the defendant.

The exceptions operate to validate
any such aliepation if the action ig
dismissed or the decree nisi is discharged
or the decree absolute is satisfied other
than by the seizure of the property
alienated. A further proviso to the
section protects an alienee (purchasor)
who has come by such property in
good for consideration without having
"notice of the decree nisi, but the burden
of proof of this shall be on such alience

This special procedure laid down
by this act is notavailable to a lending
institution where the amount claimed ag
interest exceeds the sum due as princi-
pal on any loan not exceeding Rs. 250,000/~
or recoverable over aperiod of less than
five years,

Section 25 of the act provides inter
alia, that any person who make an
order to a banker to pay a sum of
money which payment is not made by
reason of there being no obligation on
such banker tc make payment or by
reason of the payment having been
countermanded shall be guilty of an
offence. Sec. 26 of the act entitles a
lending institution which has instituted
action for the recovery of any debt
due to it (and such action is pending)
to institute action under the special
procedure Jaid down by the act for
he recovery of that debt,.

At present the special process of
debt recovery is eonfined to institutions
which have lent public monjes and the
development financing institutions.

The first schedule of the act sets
out the form of Decree Nisi.

The Debt Recovery Law js g
significant advance in providing a quicker
and to an extent cost effective process
of recovery of the debts due to a lending
institution. The potential of this law
has yet to be realised.

The Banking Commission was set
up to forms on the question, of the
adequacy of the existing Debt Recovery
Laws in relation to the banking and
financial sectors and suggest necessary
reforms to provide for an expeditions,
yet equitable process of debt recevory,

‘¢ The smallest deed is better than the grandest intention ”*

— Lorry Eisenberg
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HUMAN RIGHT & EMERGENCY TERRORISM ACTS

This article gives an outline of the various features relating to Human
Right embodied in the Emergency and Prevention of Terrorism Act of Sri
Lanka and the Limitations on their scope.

wrefissaursst GaresNsfusr
LL.B.. LL. M, Attorney - at - Law.
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Executive Power, Devolution
and Divisional Secretaries

— N. SELVAKKUMARAN —
Head of the Department of Law
University of Colombo

It is the intention of the makers
of the secuond Republican Coustitution
that the executive power of the people
shall be exercised by the President of
the Republic elected by the people,?
While it is not easy to define the
executive power, it could be safely said
that execution of the laws passed by
the legislature, the relevant constitu~
tional provisions and making of policy
decisions fall within this area of action.
The Thirteenth  Amendment to the
Constitu ti on in its Bill form saw the
Full Bench  of the Supreme Court
divided very sharply when its constitu-
tionality was questioned. The Amendment
attemptedto devolve governmental powers
-both legislative and executive - to the
provinces from the centre. Executive
power over matters with respect to
which a Provincial Council bas power
to make statutes is exercisable by
the Governor of the Province.2 It is
also provided that the power could be
exercised by the Governor either directly
or through Ministers of
the Board of Ministers or through officers

subordinate to him, in accordance with
Article 154F,

Apparently there is no bar or
qualification specified by the Costitu-
tion about the manner
it bhas to be exercised except in terms
of Article 154F. Therefore all statutes
passed by the Provincial Council and
all laws the subject matter of which
is on the Provincial Council List shall
be executed by the Governor in terms
of Article 154C. The spirit or cssence
of this Amendment is to devolve on the
Province the power of execution of laws
on those matters as specified in the
Amendment. The Provincial Governor
is the authority on whom this power
is vested. However he is, in the exercise
of his functions, mandated to has to
act on the advice of the Board of
Ministers, except where he is by or
under the Constitution required to
exercise his functions or any of them
in bhis discretion. It is clear that the

Board of Ministers has been deviced for
aiding and advicing’ the Governor in
the exercise of his functions, save in

1. Article 3
2, Article 154C of the Constitution.



the exceptional cases where he is required
to exercise his discretion. 3

A reading of the other provisions?
of the 13th Amendment reveals that the
Board of Ministers which is "given this
function is made collectively responsible
and answerable to the Provincial Council,
which has provincially elected represen-
tatives. This shows that the spirit of the
13th Amendment is that on certain
subjects the people of a province shall
exercise their legislative and executive
power through their provincially elected
representatives and provincially appointed
Board of Ministers who are responsible
and answerable to their provincial legis-
lators. It is evident that what is intended
to be dome is the devolution of legis-
lative and executive power on certain
specified matters upon the Provincia]
Councillors.

Parliament passed the Transfer of
Powers (Divisional Secretaries) Act in
19925 According to ‘the preamble of
this Act, it is “"an Act to provide for
the transfer of powers, functions and
duties exercised, performed and discharged
by Government Agents -under various
Jaws, to Divisional Secretaries and for
matters connected therewith or incidental
thereto™. '

There are omnly nine sections in
this Act, which paves the way for the
creation of Divisional Secretaries’ Divi-
sions.® The primary provision of this
Act is found in section 3. Subsection 1

of this section reads as follows: “Each

Division shall be assigned to a Divisional

Secretary as his area of authority and
such Divisional Secretary shall exercise,
perform and discharge, within such
Division, any power, duty or function
conferred or imposed on, or assigaed
to, him by written law™.

This could be identified as an attempt
to take away the gentralising authority
from the District Government Agent
to give it at  the Divisional Level,
namely a level closer to the People.
This is legitimate and possible if it is
decided by the national legislature in
respect of the matters over which Parli~
ament is empowered to legislate. However,
can this exercise be termed as devolution
of executive autherity? This is a clear
case of decentralisation or deconcentration
of authority. The Divisional Secretary
is respomsible and answerable to the
appointing authority who is responsible
to the natiomal legislature. There is no
divisional level representative legislative
body to which these Divisional Secre-
taries are made answerable and accoun—
table. Therefore, the establishment and
functioning of the institution of Divisional
Secretary is a method to decentralise
the executive power at the divisional
level.

It is not this provision which has
an impact on the provincial council
system cstablished under the Constitu-
tion. Section 3 (2) is very significant
in this respect, which provides that
t‘a Divisional Secretary shall, with the
concurreace of his appointing authority,
exercise, perform and discharge within
his division, any power, duty or func:

3. Article ‘ 154F’ (1) of the Constitution;
4. Article 154F. (6), Article 154B (8) -
5. No. 58 of 1992,

. Section 2 of the Act.



tion conferred or imposed on, or assis
goed to, him by a Statute of a Provincial

Council or any power, duty or function
delegated to him by the Governor of
a Province.

It is evident that a statute of a
Provincial council can confer power on
the DivisionalSecretary who can execute
it. If the Provincial Council decides to
use the Divisional Secretary for the
exercise of its statutes, there is no
problem so far as the Provincial Council
will hopefully have some mechanism to
hold the Divisional Secretary responsible
and answerable to it. When, on the
other hand, the Governor of a province
delegates, in particular not at the behest
of the Provincial council, problems are
bound to arise within these two arms
of the provincial government.

Can a Provincial Council prevent
the Executive Head of the Province from
delegating the Power of administering
statutes to the Divisional Secretaries?
An interesting argument could be put
forward by the Governor that he is the
sole repository of executive power in the
province in respect of matters which are
the subject of provincial list.? Could
he execute the statutes passed by the
Provincil through the framework of an
administrative set up created by the
national legislature and preferred by
him? Can the Provincial Council, on
the other hand, claim that the execution
of a statute means bringing into opera-
tion of the provisions of it through the

mechanism specified in the statute itself,
if ene is provided for? If that is the
case, it will seem that the Governor
cannot confer on the Divisional) Secre~
tary abministrative powers without the
advice of Board of Ministers.

A reading of Article 154c reveals
that executive power shall be exereised
by the Governor This
could be done either directly or
through provincial Ministers or through
officers subordinate to him in accordance
with Article 154 F which establishes a
Board of Minjsters ‘to aid and advice,
the Governor in the exercise of his
functions. It is also provided that the
Governer shall act in accordance with
the advice given by the Board of Minis-
ters, unless he is by or under the
Constitution required to exercise his
functions or any of them in his disere-
tion.8 On the one hand the Geovernor
is invested with the executive power
and given authority to exercise such
power either directly or through Minis-
ters or subordinate officers. But, on the
other hand, this grant of authority is
also conditioned in that the exercise of
power should be in accordance with
Article 154F. When one reads the pro-
visions of the latter Article, it is obvious
that the Governor is expected to act in
accordance with the ‘aid and advice
given by the Board of Ministers, save
in situations where he is expected to
exercise his discretion.? These two arti-
cles of the 13th Amendment could

generate serious controversies and differ-
ing interpretations.

7. Atticle 154C of the Constitution.
8 Article 154F (1) of the Constitution »
9 ' See Article 154F (2) and the Dicision of the Supreme court in SC Reference

No. 2 of 1993,



These are some of the cardinal
issues which cardinal issues which could

crop up theoritically by ‘the
of the Divisional Secre-
taries.  The problem of immediate
theoretical concern is the following.

Can a Provincial Council enact a statute
on a matter falling within its purview
establishing 'a specific administrative
mechanism to execute the statute? Or
on a wider plan can it establish a new
administrative set up in the province
for the execution of its legislations?
Can the Governor, on the other hand,
argue that the execution of statutes js
a matter falling within the purview of
his authority and that he could decide
the modality of such exercise? For
example, if a Provincial Council passes
a Provincial Housing and Constructjon
Act and creates a Provincial Housing
and Construction Board to exercise, per-
form and discharge the powers, func-
tions and duties emanating from the
statute, can the Governor insit that those
power, functiens and duties should be
carried out by the Divisional Secretaries
of the Province? Can thee Governor
claim that under the 13th Amendment
he could choose any medium to execut
the statute and that theProvincial Council
does not have! authority to compel him to
execute the statute through a particular
instrument?.

1f the Provincial Councils too get
the assistance of the Divisional Secretaries
for the execution of their statutes, will
the Divisional Secretaries be not serving
two masters, whose objectives and prio-
rities might be different? o

What is the effect of the institution
of Divisional Secretaries? It is widely
said that people need not go to far
away places to obtain their needs. Ins—
tead the administration has gone closer
to them. It is, as pointed out - earlier,
decentralisation in one way. But by
concentrating or bringing so many func-
tions under the office ‘of the Divisional
Secretaries ‘is there not a concentration
of functions taking place? Is it not
taking place at a lower level? Is it not
against the concept of deconcentration
of powers? This poses the problem of
administrative convenience vis-a-vis con-
centration of powers.

Added to the above considerations
should be the important question whe-
ther the national legislature can enact
a legislation regarding the administrative
set-up of the whole country both at
national and provincial levels? Can this
Bot be done under the fist rubric of
the Reserved List viz., *‘National policy
on all Subjects and Functiens”? If that
could be done, will that exercise not
dilute the spirit of devolution of the
executive power to the provinces attemp-
ted by the [3th Amendment?

So far no controversy has cropped
up between the different arms of the
provincial government nor has their any
serious problem arisen between the national
legislature and the provincial legislatures
in respect of their area of authority
This is mainly due to the fact that the
parties holding sway in both forums
were cast in the same colour and mould,
When parties belonging to different stance
and ideologies take control of these
bodies, the contours of these problems

“‘could ‘come to the surface.
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LAW AND ORDER IN THE HANDS OF THE LAW ENFORCING OFFICERS

‘This article centres round the possible atrocities that may result, if the Law
enforcing officers take the Law and order into their hands.
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Chin-up Ladies = = - - - -
You will Succeed!

‘It really is an exhausting walk up
the ladder in the legal corridor - but
it’s certainly worth jt—'

Whaen I was approached by an enthu-
siastic representative of the ‘Tamil man-
tram’ for an article for this issue -1
wondered about on the ‘topi:’ 1 could
write onl}

Although ideas  come fumbling out
one theme I must confess kep: pushing
itself forward. 1 will leave you to guess
what 1t is - which you probably would
do correctly afier you read this!

L am not apessimist nor am 1 a
man - hater - (in tact I nsver cease o
be facinated by the interesting man |
‘erosg in life) but I have never stopped
- thinking aloud aboud their pre - concei-
ved notions on women - l2t me be more
specific about professional women!

Recently a young apprendice asked
me why the man in Hulftsdorp disco-
urage the ‘girls’ to evea c¢rasider practi-
sing the Law seriously 7 I had to laugh
it off and tell her that it was not unus-
ual -and it would be foolish to take
such comments serious]y - that is - the
girls are serious about their career as
Lawyers. Another yonng lady lawyer
who has obviously gained her popular
profession quite recently and wao was
quite happy eagerly learning the work
with a ‘Seaior Couasel’ suddenly found
herself ‘elbowed oui’ by her male coun
terparts, She was deeply disappoianted
that her ‘Senior’ diplomatically refrainsp
from encouraging her to stay on obviously
because he preferred the guys to the
girls. This 1s my opinicn could even
bea complimeat! Sh: could have beean
a possible threat to the guys - who joined
her Senjor leter. ,

In my experience the ‘stronger sex’
in any profession do not liks competition
especially from the weaker sex! while
some of us may think the seasoa for
this is - the fact that Compstitian from

women is thought to be a nuisance not
many of us will conclude that competition
from the smarter ones among us would
be more than just a threatl!

While [ agree that our men (i. e.
Asian men) even in this century firmly
believe that a womans place is in the
kitchen - not in the forefront - of anything
1 blame the ladies for doing their best
to confirm this view. Most of us do
nothing to  help the guys change their
opinion.

Confining mys:If to the legal corridor
in Colombs - 120 I'm sickened by the
aumber of girls in this misunderstood
profession who think jt is quite fashionoonle
and are coatent to trail behind a senisr
burdened with a bundle of his books!
lts either this or the prestigious pesition
of bzing alegal officer ina bank ora
Finance Company! come on ladies. 1
think most of us are quite capable
of much more than this/ It just takes
a lot of hard work, tons of courage and
confidence inself (A little bit of am-
bition will d> no damige!) Success is not
casy to achieve - but definitely not unat-
tainable! It is an wuphill task for a
womesa definitely doubly difficult than it
is for a min-espzcially bacanse very few 1
have learnt really help you up!

What could we expect from the
Opprsite sex whsn our own are quite
happy bitching about each other? §)
how about gwing it all you’ve got =
belpiog each other and driving yourselves
witd the single - minded purpiss of
succsediag. Work hard - pluck up your
Couiage - have faith and never giveaup.

“Aanything they can do we can do
better ~ ** should be your policy. So
cheer-up especially all ‘you smart new-
comers - to the profession, You will
succeed - you have to.

Good Luck!

Shyama Feraando
Attorney-at-Law,
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Divorce Under Muslim Law

This exbaustive article analyses thevarious methods of divorce available
under the Islamic Law and explains its Consequences.
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POSSESSORY REMEDY

The author has analysed the salient features. included in the concept of

possessing remedies in Sri Lanka,
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10.

Laugh for a While

Client:~  (Just aquitted burglary charge) Well, goodéby I'll drop in on you
some time,

Counsel:- “All right, but make it in the day time. Please,”
Judge:-  *“Have you ever been up before me?
Accused ;- T don’t know, what time do you get up.

The Magistrate looked severally at the small red-faced man who had been
summoned before him, and who returned his gaze with out flinching.

“So you kicked your land lord downstairs? queried the magistrate “Did
you imagine that was within the right of a tenant?

“I’ll bring my lease in and show it to, you, said the little man, growing
redder, ‘*and I'll wager you will agree with me that anything they’ve forgotten
to prohibid in that lease I had a right to do the very first chance I got.”’

“You are lying so chumsily,”” said the Judged to the defendeat, ‘that I
would advise you to gst a lawyer.

Your honor,” said the foreman of Jury, «This attractive lady is suing this
gentle man for ten thousand dollars for a stolen Kiss.”

“Correct” responded the judge, “you are to decide if it is worth it

“That’s the point, your honor, how can we decide it’s with out a
sample.

Lawyer:- *Now that we have won, will you tell me coafidentially you
sole the money. ) S Lo

Client:-  ““Well, after hearing your ta'k in the court yesterday, I am bagining
to think 1 did’nt.

An English lawyer being sick, made his last will, and gave all his estate to

fools and madness; being asked the reason for sodoing. “From such’ said he,

] had it, and to such I give it again.”

The Judge pointed with case at the pnsoner before him. ~“There’s a great
rogue at the end of this stick.” : : :

The prisoner smirked, “At which end, your honour.

“Your office is as hot as an oven,” said a client to his lawyer:
So it ought to be I make my bread here.
Judge :~ The Jury having acquitted you to the charge of bigamy, you are
free to leave the court and go home.

Prisoner ;- Thank you, your honour but, T wan’t to be on the safe side which
home. ‘
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PROFESSIONAL MISCONDUCT

WAS THE INTERPRETATION GIVEN IN
RE ARTHENAYAKE UNREASONABLE ?

A well known author named Curtis,
on the subject of ‘Ethics of Advocacy’
states as follows. ‘Advocacy is a special
case of vicarious conduct. A lawyer
devotes his life and carcer to acting
for other people. So too does the
priest, and in another way, the banker.
The banker handles other people’s money.
The priest hand]es other people’s spiritual
aspirations. A lawyer handles other
people’s troubles. Therefore it is essential
that a higher level of ethics be main-
tained by a lawyer since, unlike the
banker or the priest, his loyalty runs
to his client and no other.’

Section 42 (2) of the Judicature Act,
No. 2 of 1978, provides for the suspension
or removal of attorneys-at-law on the gr-
ound of professional misconduct. It pro-
vides thus:‘Every person admitted and en-
rolled as an attorney-at-law who shall be
guilty of any deceit, malpractice, crime
or offence may be suspended from
practice or removed from office by any
three judges of the Supreme Court sitting
together.” This jis the basic rule of
conduct that underlies the legal profession,

The term ‘“professiona] misconduct’
has been interpretted to mean ‘any
deceit, malpractice, crime or offence.’
Under S 42 (2), the deceit, malpractice,

crime or offence for which an
attorney-at-law may be removed can be
broadly divided into two categories
depending on whether they are committed
in a professional capacity or as a
private person. In the decided case of
Re Tharmalingam, an attorney-at-law
was struck off the list for not depositing
monies paid by the client as survey
fees in an action for partition, as such
neglect on the part of the attorney
constituted malpractice in a professional
capacity. In Selicitor General v De Vos:
Supreme Court held that striking off
an attorney-at-law from the roll was
inevitable in view of the fiduciary
relationship which exists between a client
aad his . attorney. In this case the
attorney-at-law had been convicted for
the offence of criminal breach of trust
for appropriating monies belonging to
his client,

In the case of Re Batuwanthudawa,
an attorney-at-law was struck off the
roll for misconduct of a personal capacity-
In this casea well-known and experienced
attorney-at-law, in order to cover his
monetary problems, obtained money
fraudulently from an Afghan national,
by dressing-up in his brother’s police
uniform. He was convicted for mis—
representation and such act was considered
reprehensible conduct by the Supreme



Court even though such conduct was
not of a professional capacity.

Considering these decisions with
regard to removal or suspension on the
basis of professional misconduct it is
relevant that professional misconduct is
grounded or dishonour or moral turpitude,
On this basis the question that arises
is whether an unreasonable interpretation
had been given to this term by the
Supreme Court in the case of Re
Arthenayake.

In this case an attorney-at-law who
had been retained to institute and
prosecute proceedings for the infringe-
ment of copyrights in the District Court
of Mt. Lavinia was found guilty of the
following! on a complaint made by
Mr. A. C. Alles, a former judge of
the Supreme Court;

1. the failure to ensure in the plaint
filed in sinhala, the averment regar-
ding jurisdiction which had been
set out in the English draft;

2. the failure to appear in court on
behalf of the complainant when the
case was called;

3. acting in a manner detrimental and
prejudicial to the complainant]or
in the matters for which he was
retained;

4. undue delay in revocation of the
proxy granted by Mr.. Alles to him;

5. makieg accusations and allegations
against the complainant while being
his registered attorney-at-law;

6. engaging with the complainant in
correspondence in  lapguage un-

becoming to an attorney-at-law and
a gentleman.

The question of law before the
Supreme Couit was whether the acts
of which the respondent was found
guilty amounted to a malpractice under
$ 42 12) or mnot. No allegation of
dishonesty was made against the res—
pondent in the conduct of his affairs
with the complainant.

The counse] for the Bar Association
of Sri Lanka contended that there can
be ne malpractice unjess the act of
professional misconduct involves or is
grounded in dishonour or moeral turpitude.
Counsel for the respondent contended
that malpractice postulates an illegal or
uniawful act. In rejecting both con-
tentions, the Supreme Court referred
to the position in England as well as
to the several decisions both in
Sri Lanka and England Halebury’s
Laws of England was cited on the
legal position regarding conduct which
warrants expulsion; '

#eemummwCOnduct must be judged by
the rules of his profession and it must
be shown that he has done something
which would reasonably be regarded as
disgraceful or dishoncurable by solicitors
of good repute and competency......
(or which renders) him unfit to remain
a member of an honourable profession.””

In Re A Proctor, a proctor appro-
priated for his wuse certain monies
belonging to his client. There was no
evidence to show any. dishonest or
criminal intention. It appeared to be
the result of great carelessness and
negligerice of his clients’ interests. The
court held the appropriation to be an



act of professional miszonduct amounting
to malpractice.

In another similar case, where a
proctor was charged with and convicted
for escaping from lawful custody where
he was not being detained in consequence
of a criminal charge but on a lawful
order of the governor, even though it
did not involve any moral turpitude,
he was suspended as his conduct was
¢onsidered to be most reprehensible and
that he, as an officer of court, had
shown a deplorable example,

Rejecting the contention of the
counsel for the Bar Asscciation of Sri
Lanka that a negligent act, whatever
its character, can never constitute
malpractice, Athukorale J with L. H.
de Alwis J &greeing held that to amount
to malpractice the professional misconduct
complained of must be of such a
character as could fairly and reasonably
be regarded as being improper or
deplorable or reprehensible when judged
in relation to the accepted standards
of professional propriety and competence.

In the light of the facts in the
case of Re Arthenayake and the cited
English law and decisions, this test
was stated not to be decisive but
appropriate,

Thus, although it was contended
that in the absence of moral turpitude
the finding of professional misconduct
was unwarranted, that it is justified,
was set-out by Athukorale J himself,
The reasons being that, the sole authority

of admitting and enrolling persons of
good repute and competency as
attorneys-at-law  having always been
the Supreme Court, once they are
admitted and enrolled they become
officers of the court, and the Supreme
Court holds them out to the public ag
its officers who can be safely entrusted
with their affairs. The disciplinary
powers vested in the court are designed
to safeguard the interests of the public
and the profession and to ensure that
attorneys maintain high standards of
conduct expected of them as members
of an honourable profession, It is for
the Supreme Court to see that the
public are protected from the improper
eonduct of attorneys-at-faw' who act in
flagrant breach of their
duties and obligations.

professional

Sharmila Gunanathan
Final Year.
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THAMIL MANTRAM
GENERAL SECRETARY’S REPORT 1993

The Law Students Thamil Mantram
of the Sri Lanka Law College was
established in 1950. On this 44th year
of glorified existence this society conisting
of fifty members has provided to the
students of Law College whe come from
all walks of life, especially those in the
Thamil Medium.

The Thamil Mantram commenced

its activities for the year 1993 with the
Inaugural Meeting held on 3. 3. 93 under
the distinguished presence of Justice
Ameer Ismail, Hon. Judge of the Court
of Appeal. as the Chief Guest,.

On 10.3.93 a friendly debate was
organized between the Senior and Fresher
students on the topic of “Homosexua-
lity should be promoted.’”

The Annual trip of the Mantram
was organized on 28. 3. 93 to Hotel
Swance, Beruwela. We thank a]ll the
students who joined and made this a
very pleasurable and unforgettable trip.

The contest for the selection of the
Thamil Debating Team for this year
was held on 8. 4. 93.. The Jjudges who

officiated this contest were Justice C V.
Wigneswaran, Hon. Judge of the High
Court, Mr. K. Sripavan, Senior State
Counsel and Mr. A. R. Surendiran,
Attorney-at-law. We congratulate Miss
Marina Munsoor (captain), Mr. A, L, M,
Lafeer (vice-captain), Miss. Indumathy
Letchumanan, Miss. Sharmila Gunanathan_
and Mr. S. S. Jeyaram for bemg
selected to the debating team. The
Amirthalingam  Challenge Trophy s
awarded to Miss. Marina Munsoor who
was adjudged as the best speaker in
the debating team.

The Extempore speech eontest for
Swaminathan Memorial Gold Medaj was
held on 18. 6. 93. We congratulate
Miss. Indumathy Letchumanan, Miss. In-
dralogini Rajagopalan and Miss. Sharmijla
Gunanthan who  were placed  1st
2nd and 3rd respestively and we thapk
Hon. Minister Mr. A. R. M. Munsoor
minister for trade and shipping, Mr.
D. M. Swaminathan, Mr. Thavanesan
Attorneys-at-law for officiating as Judgcs
in this contest,

The Address to the Jury contest
was held in two stages this ve



there were many participants: The
semi-final contest was held on 3. 8. 93
and 4. 8. 93, We thanpk Mr. K. Siva-
nandam, Mr, Karalasingham, Mr. S. D.
Yogendra for presiding as judges. In
this contest Miss, Sharmila Gunpanathan,
Mrs. Suganthi Rajakulendra, Mr. N,
Thirukkumaran, Miss. Indralogini Raja-
gopalan, - Miss.: Yogeswary Ramaiah,
Miss. Vasuki Nadarajah, Mr. P. Rajathurai
and Mr. A. L. M. Lafeer were selected
as qualifying for the final contest.

At the Extra-Ordinary  Genera]
Meeting held on 4. 8. 93 amendments
to the constitution proposed by Mr. V.
Devadas was passed unanimaesly with
a 2/3rd majority of total membership.
According to this amendments,

1) Article 4 (a) - All Tamil speaking
: students was changed
to read as All Tamil

medium students;

2) Article 4 (b) - All Non-Tamil spea-
king =~ students  was
changed to read as
All Non-Tamil medium
students.

3) - A new .sub-section Article 4 (d)
was appended to Article 4, providing

for the .closing date for membership:

as the last day of the first term,

4) Three amendmeénts were made regar-
ding the duties of the secretary.

First week of the month of June
was changed to read as first week
of the second term;

All members were changed to read’

as all active members;

In" the ‘month of July was changed
to “read:as during the third term:

5) Article 8 (b)- Nominations and Ejec-
tions,

In the month of July
was - changed to read
as during the third
term.

The final .round of the Address to
the Jury contest was held on 6. 8. 93,
We congratulate Mrs. Suganthi Rajakulen-
dra, Mr. A, L. M. Lafeer and Mr. N,
Thirukkumaran who were selected to
the 3rd, 2cd and Ist places respectively.
We thank Justice K, Palakidnar, President
of the court of Appeal, Justice Ananda-
coomaragamy and Justice Ameer Ismail
Judges of the Court of Appeal for
officiating as judges in this final round.

A friendly debate was held between
the Law College Thamil Debating team.
and the Colombo University Thamil
Sangam Debating team on 18. 8. 93,
The topic on which the debate took
place was “The husband had the main
role in directing the affairs of the
family.”’ We thank all the university
students for their presence at this eccasion.

We congratulate the following
students who have obtained the best
average in the previous October Exami-
nations in Thamil Medium will be
honoured with the respective scholorships
this year: '
ist year: . “Thiruchelvam Memorial
Scholarship” to Miss. Fahima.
Thaha.
21d yéar: ‘“Chelvanayagam Memorial
Scholarship”” to Miss. Shar—
mila Gunanathan.. s



3rd year: ¢ Amirthalingam Memorial
Scholarship” to Miss. Chan-
dragi Sivadasan.

Further, Mantram intends to award
the Amirthalingam Memorial Scholarship
to an economically deserving students.

This year “Mantram 90’' award the
All round student will be awarded
Jointly to Miss. Sharmila Gunanathan
and Miss. Indumathy Letchumanan.

The ' Tringular Moot Competition
Organized by the Legal Aid Centre
which is scheduled to be held in September
1993 will be a competition among the
moot teams at Sri Lanka Law College,
The Law faculty of Colombo, and the
Open Uaiversity of Colombo respectively.
The Law College Tamil Moot team
will comprise of Mr. K. Thurairasasingam
(captain), Miss. Vasuki Nadarajah,
Miss, Sharmila Gunanathan, Mr. U, A.

Mowjooth and Miss. Chandragi Sivada- -

san, We wish them best of Juck. Further
we intend to hold a free seminar
during the first week of October for
the Tamil medium students who will be
sitting for the Law College Entrance
Examination in October 1993,

The crowning event of all the activities
of the Mantram will be the publication
of the 30th issue of our Annual
Magazine ‘“Neethi Murasu’’ and the Art
Festival “Kalai Vizha” which will be
held on the 4th of Septémber 1993 at
the Ramakrishna Hall.

Finally, 1 take this opportunity to
thank all those who took keen interest
and efforts to make the activities of the
Mantram a reality. Our special thanks
are due to our lecturers Mrs. F.
Thalayasingam, Mr. R. Sivagurunathan
and Mr. K. Mahalingasivam who, gave
us timely advise without any hesitation.
We also extend our thanks to our
principal Mr. Walter Ladhwahetty. And
last but not least I extend a big thank
you for all the Committe Members of
the Mantram,

I hope that the secretaries to come
in office in the future will carry out
their duties best to their ability and will
lead our Mantram in a succeassful way

Vinayagamoorthy Devadas
General Secretary.
Law Students Thamil Mantram
Sri Lanka Law College.

.. Children of good character are
lives. Lo .

born to house-holders leading virtyous

— Swami Gengatharanandaji




“In the name of Allah. the most Beneficent. the most Merciful”
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President
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Vice President
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JEFFRY ZAINUDEEN

General Secretary
FAZLIN WAHID

Asst. Secretary
Miss. BUSHRA HASHIM

Treasurer
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Editers
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dents’ Muslim Majlis
1993/94

The present Executive Committee of the Law
Students, Muslim Majlis was elected on the Ist week
of April 1993,

The inaugural meeting of the Muslim Majlis for
the year 1993/94 was held on the 14th of June
1993 at College Main Hall. The Chief Guest on
this occasion was. Mr. Faisz Musthafa, Presidents

Counsel,

We organized a lecture on “Polygamy in Islam”
on the 2nd of August 1993, was delivered by Guest
Speaker Mr. Saleem Marsoof, Deputy Solicitor General.

Insha Allah, The Annval Law Entrance Seminar
Organized by the Law Students’ Muslim Majlis will be
held on the 4th and Sth of September 1993, for the 8th
successive year.

Our Committee wishes

(1) to hold impromptu speech and Address to the
jury competitions. '

(2) to organize lecture series by prominent persons.
(3) to award scholarships.

(4) to form a Muslim Law Research Committee.
(5) to hold a Muslim Cultural show. '

Qur crowning event will be the release of the
Annual Magazine “Meezan’ will be held at the
end of lst term 1994,

M. Fazlin Wahid
General Secretary
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