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Administrators

Applieation for letters of administration with
Will annexed—competing claims—No preferential
right of widow, whose interest in estate compara-
tively small.

See Last Will

Agreement

Agreement—Cultivation of land in Anda—No
evidence of duration of coniract or of lund being
chena or paddy—Enforceability—Section 2 of lhe
Prevention of Frauds Ordinance (Chapler 57)—
Exception to—Section 3 (1) of the Ovdinunce—W hat
mausl be proved,

The plaintilf alleged that on an informal agree-
ment with the defendant, he had undertaken to
cultivate jungle land and to give the defendant
a share of the produce.

The plaintiff further alleged that in breach of
the agreement the defendant appropriated the
whole of the produce and claimed Rs. 500 as
damages. The defendant denied any such agree-
ment and contended that the plaintill was a
Jubourer employed to clear chena land, for which
he had been paid his wages,

The Commissioner found that the plaintiff was
not a labourer and that there was an informal
agreement by the parties to share the produce of
the land. There was no evidence as to the date
and duration of the agreement or that the land
was chena or paddy.

Held : (1) That the agreement was obnoxious to
section 2 of the Prevention of Frauds Ordinance.

(2) That in order to succeed in his claim the
plaintiff must establish his case ay one coming
within the exception referred to in section 8 (1) of
the Ordinance.

(8) That a plea under section 8 (1} can only
succecd on proof—

(1) that the land is s paddy field or chena land.

(v) that the informal contract or agreement was

for a period not exceeding twelve months ;

an

(c) that the consideration of such contract or
asreement 18 that the cultivator is Lo give the
owner a share of the erop or produce.

W. Usxvu BANDA vg. M. Tikir BANDA

Arbitration

Arbitration—Reference to, without complying with
provisions of Cieil Procedurve Code—Sections 676,
877 and 678,

Held : (1) That a reference to arbitration made
without comnplying with the provisions of sections
676 and 677 of the Civil Procedure Code is bad in
Taw,

(2) If parties nominate two or more arbitrators,
provision should be made for a difference of opinion
among the arbitrators,

De Sipva vs. PERERA

Arrest

Without Warrant—Powers of Police Olfficers.
See Penal Code

Bailment

Builment—Contract of—Lass of geods entrusied
to bailee—Action for compensation for loss—JMeasure

92

69
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of damages—Can damages for pain of mind be
awarded—Sentimental value of goods—When swould
it be taken inlo consideration,

Held: {1) That in an action based on contract
agninst the bailee for compensation for the loss of
goods entrusted by the bailors, the assessment of
such elaim, as in other actions for breach of contract,
should be based on the principle of restifutio in inte-
grum, i.e. the plaintiff must be placed as far as
money can do it in as good a situation as if the
contract had been performed.

(2) That in such an action the plaintifl is net
entitled to any damages for pain of mind unless it
has been established by evidence that such pain
of mind resulted in patrimonial loss capable of esti-
mation in terms of money.

(8) That sentimental importance attaching to
goods has no relevance where the goods have been
entrusted to and lost by a third party under a
commeteial transaction.

Per Guatiaey, J.—* If it was intended to elaim
damages from the defendant on the basis of a tort,
the allegation of fraud or deceil should have been
specifically and unequivocally made so that he
could have had the opportunity of meeting it.”

MopaMED SaviH vs. FERNANDO ef al

Cheque

Legal effect of payment of rent by cheque,
See Landlord and Tenant

Civil Procedure Code

Sections 75, 598 and 603,
See Divorce ...

Seciion 756—Preliminary objection—Appeal—
Notice tendering security for costs—Failuve to mention
name of respondent on whom notice served informing
that securily will be given for his cosls of appeal—
Names of oiher rvespondents mentioned—Does such
natice comply with section T56 of Civil Procedure
Code—Form No. 126 given in schedule—Interpreta-
tign, g

Failure lo take objection in lower couri—Powers
of Supreme Cowrl to enlerfain objection—IRelief
wniér section 756 (3),

Where in a notice of Lendering security for costs
of appeal served on one of the respondents the
appellant failed (¢) to mention his name as the
person in respect of whose costs the appellant
proposed to give security ; (&) to follow the form
prescribed in Form 126 of the Civil Procedure Code.

Held : (1) That the notice did not comply with
seetion 756 of the Civil Procedure Code, and the
appeal should have been held to have abated.

(2) That no relief should be granted as the
failure or omission complained of was completely
and immediately within the appellant’s power to
avoid,

(8) That where a statute prescribes that notice
should be given to a party to a suit and indicates
the form in which that notice should be given,
that notiee should comply with the requirements
of the statute and should be in the preseribed form
notwithstanding the absence of any reference to the
form in the relevant section,

(4) That as the Supreme Court hms power to
reject an appeal that is not properly before it the
respondent, is not precluded from taking objection

to the heating of an appeal although he had not =

Y
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asked the trial Judge to hold that the appeal had
abard.

SIVAGURUNATHAN 05, DoRESAMY ¢f al

Seetions 676, 677 and 688—Relerence to arbi-
tration without complying with these sections—
Reference bad in law.

See drbilration

Section 41—Requircments of plaint in action
claiming a right of way.
See Servitude

Sections 519 and 523—Applieation for letters
of administration—Competing claims.
See Last Will :

Section 406 —Withdrawal.
See Purtitlion

Section 595—Scope ol
See Trust

Sections 219 and 337—Money decree —Raamina-
tion of debtor wnder section 219—Writ 1ssued but
uneveeuted for want of debtor’s address—Subsequent
application to re-issuwe writ-—Due diligence—.

The plaintiff, a decree holder against the
defendant, discovered after examination of the
defendant under seetion 219 of the Civil Procedure
Code, that his assets were so small that no useful
purpose would be served by selling them in execu-
tion. He, however, obtained a writ, which was
returned unexecuted owing to plaintifi’s failure
to furnish the defendants’ address, Two years
thereafter, the plaintiff applied to the Court for a
re-issue. of the writ, which was refused on the
ground that on the last preceding application the
plaintiff had not exercised due diligence to procure
complete satistaction of the decree,

Held : That in the cireumstances the plaintiff
could not be said not to have used due diligence
and the applieation to re-issue should have been
wllowed.

PeErEna anp Onuens vs. PERERA

Compensation

TFor losseof goods entrusted to bailee.
See Bailment . o

Contract

of bailment—I.oss of goods entrusted to bailee
—measure of damages.
See Bailment

Co-operative Societies Ordinance

Writ of prokibition—Application fer—Dispule
between Co-operative Union and officer—Arbitration
—Only Arbitrators and Registrar of Co-operative
Suocieties made parties—Co-operative Union not
made a party—Is the application properly constituted
—Co-operative Societies Ordinance, seetion 45—Co-
operalive Societies Ordinance (Cap. 107) section 45,

The petitioner was an employgr of a duly regis-
tered Co-operative Society or * Union '—A dispute
between him and the ® Union * was referred to a
Board of Arbitrators under section 45 of the Co-

= gperative Societies Ordinance (Cap. 107),

69

84

31

11

17

17

The petitioner applied for a writ of prohibition
on the pround that the Board of arbitrators had no
jurisdiction to proceed with the muatter as the
dispute was not such as could have formed the
subject of proceedings under section 45 of the
Ordinanee. The only respondents to the applica-
tion were the members of the Board of Arbitration
and the Registrar of Co-operative Societies. The
* Union " was not made a respondent, but was later
noticed.

On a preliminary objection taken on behalf of the
respondents.

Held : That the application was not properly
conslituted as the party who would be alfeeted by
thie grant of the application had not been made a
party.

V. R. Murversu vs. H. F. AvarasmNous ef al,,,

Co-owners

Rights of co-ownership on between tristee and
beneficiary.
See Trust

Costs

Costs—Order that defendants would be entitled to
fees paid by them fo Counsel—Further order that
costs as staled would be taved by this Court—FEffect
of arder—Inferpretation.

In making an order for costs the learned TDistriet
Judge stated as follows :— In my opinion it
would be reasonable to order the Crown to pay
the costs incurred by the defendants in retuining
Connsel for these two trial dates ™.

** Defendants would be entitled to the fees paid

by them to the Counsel engaged by them for these.

dates of trial *.

The costs as stuled by me earlier would be taxed
by this Court and the Crown will be liable to pay
that amount to the defendants .

Held : That the defendants are entitled to the
sum paid to Counsel for the two dates in guestion
a8 the later part of the order directing that the
costs ** be taxed by this Court ™ merely required
that the taxing officer should satisly himself that
the amount claimed in the bill of costs represented
the sum actually expended in retaining Counsel for
the trial.

SENEVIRATNE ¢ al vs. ASSISTANT GOVERNMENT
AsExT, CoLoMBo IDISTRICT

Right to withdraw deposit of security for costs
after withdrawal of appeal to Privy Couneil.
See Privy Couneil ot

Court of Criminal Appeal

Court of Criminal Appeal—Charge of murder by
strangilation—Evidence showing commission of crime
by A or B or C—What prosecution has to prove—
Charge af murder not proven—Evidence of disposal
of body ~Can accused be convicted wnder section 198,
Penal Code, though indictment conteined no such
charge —Criminal Procedure Code section 182,

In a charge of murder by strangulation the
evidence disclosed that the person who strangled
the deeeased might be A, B or C.

Held : That in order to secure the conviction
of A the proseculion had to establish beyond reason-
able doubt that the person who strangled the
deceased was not B or C, :

——
=
=

25

60

27

47



v

‘DIGEST

Held also: Thata person who was charged with
murder only but whose guilt svas not proven, could
be eonvicted under section 108 of the Penal Code,
where there was evidence for the purpese, although
the indictment contained no charge under that sec-
tion.

Rex vs. KARUPPIAH SERVAI

Court of Criminal Appeal—Conuiction for murder
— Two accused—Absence of evidence of pre-arranged
plan—Verdict indicating that jury held each accused
responsible for acts of other—Conviction stand ¥

The two appellants were convicted of murder.
Despite the absence of evidence of any pre-arranged
plan between them, the verdiet of the jury indicated
that they held each appellant responsible for the
acts of the other.

Held : That the conviction for murder could
not stand,

The appellants were convieted of yvoluntarily
eausing grievous hurt,

PonnamBaraM ¢f ¢l vs. TaE KiNg ...

Court of Criminagl Appeal—Murder charge—
Alternative verdici of lesser offence possible—Failyre
of judge to divect jury on the lesser of fence—Non-
direction.

Where in a murder charge the judge failed to
explain to the jury the ingredients of the lesser
offence of culpable homicide not amounting to
mutder and did not direct that they could convict
the aceused of the lesser offence if they were not
satisfied that the aceused acted with an intention
to cause death, but were satisfied that he caused
the death of the deceased by deing an act with the
knowledge that such an act was likely to cause
death.

Held : That it amounted to non-direction and
that the conviction for the lesser offence should
be substituted for that of murder.

ReExX vs. NADAR

Cauri of Criminal Appeal—Appellant convicted
of rebbery and altempled murder—Concurrent
sentence of ten and twelve years of rigorous imprison-
ment—A ppellant under 17 years—Judge unaware
of —Youlhful offender—=Sentence altered to Borstal
detention—Relevant material for determining appro-
priate punishment must be placed before Court by
prosecuting authorities—Powers af Court of Criminal
Appeal to review sentence—Youlhful offenders.
(Training Schools) Ordinance No. 28 of 1939—
Section 4—Meaning of ** Crimingl habils and
tendencies . :

The appellant was sentenced to ten and twelve
yeurs’ rigorous imprisonment for the offences of
robbery and attempted murder. The trial Judge
did not know and he was not informed that the
appellant was only 15 years and 9 months al that
time.

‘On appeal against sentence, the Commissioner of
Prisons at the request of the Court of Appeal
reported that-the appellant was medically and
otherwise suitable for Borstal detention and train-
ing, and that accommodation could be found at &
Training School.

Held: (1) That the sentence of imprisonment
should be altered to one of Borstal detention.

48

(2) That under section 4 of the Youthful Offenders
(Training Schools) Ordinance No. 23 of 1936 a
Court, in passing sentence on a ** yputhful offender "
eonvicted of an offence triable only by the Supreme
Court, has power to make an order for Borstal
detention instead of an order for imprisonment,
if it appears to the Court that ** by reason of his
criminal habits and tendencies 7, it is expedient
that the offender should be subject to detention
under sueh instruction, Lraining and discipline as
would be available in a Training School established
under the Ordinance.

(8) That the appellant was a vouthful offender
and had exhibited ** eriminal habits and ten-
dencies ”’ by his conduct in the present case taken
by itself, and that a prolonged period of training
and diseipline in a Training School for youthful
offenders was better ealculated to give the appellant
an opportunily of rehabilitating himself as a useful
member of society.

(4) That in exercising its jurisdiction to review
sentences the Court of Criminal Appeal should
not alter a sentence on the mere ground that if
the members of the Court had been frying the
appellant they might have passed a somewhat
different sentence. Te sentence must be manifestly
excessive in view of the circumstances of the ease, or
be wrong in principle before the Court will interfere,

Rex vs. A, G. MaRTIN ...

Court of Criminal Appeal—Aceused charged with
murder and abetment of —Willing to tender plea of
guilt to lesser count—Jury asked by Judge whether
or not they would accept the plea—No objection by
prosecuting counsel—Jury’s retwrn of o verdict
instead of answer fo the speecific question—Correct
procedure where accused tenders o plea  of guill to
the lesser offence.

The accused who were charged with murder and
abetment of murder respectively were willing to
tender a plea of guilt to the lesser offenee of culpable
homicide not amounting to murder and of its
abetment. The jury were then invited by the
Judge to consider whether ot not they would aceept
this plea after the prosecuting counsel had expressed*
the wiew that he had no objection to this procedure,
The jury instead of answering the specific question
returned a verdict finding them respeetively guilty
of culpable homicide not amounfing to murder
and of abetment of that offence.

Held : (1) That the jury should have*answered
the specific question put to them and that their
wverdict was both premature and improper.

(2) That the correct procedure to follow when
an aceused person who had previously pleaded
not guilty seeks, after his trial has commenced
before a jury empannelled for the purpose, 1o
retract Lis earlier plea and to tender an unqualified
admission that he is guilty of some lesser offence
on which a verdict against him may properly be
recorded without an amendment to the indictment
is as follows : —

(i) if the Crown is not prepared to accept the
plea of guilt in respect of the lesser offence,
the case against the accused should proceed
normally on the whole indictment ;
if, on the other hand, the Crown intimates
its willingness to accept the plea, the presid-
ing Judge must himself decide whether,
upon the evidence so far recorded and
upon, the depositions recorded by the com-
mitting Magistrate it would be in the

(if)
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interests of Justice for the Court to

aceept the plea;
(iii) if the presiding Judge, notwithstanding the
Crown's willingness to accept the plea,
decides that it should not be accepted by
the Court, the ease against the accused
must proceed on the whole indictment ;
if, on the other hand, the Judge considers
that the plea may properly be accepted by
the Court, he should invite the jury, in
whose charge the aceused has been given
after they were empannelled to try the
case, to state whether they would sceept
the plea ; and the Judpe may inform the
jury at this stage of the reasons why accept-
ance of the plea is recommended by him ;
if the jury state thal they are willing to
return a verdict on that basis; the unqualitied
admission of gnilt of the aceused shiould,
il this has not been already done, be recorded
in the presence of the Judge and jury ; this
admission becomes additional evidence on
which the jury may aet, and they should
then be directed to pronounce a verdict
aecordingly.

(iv)

W)

Rex vs. K. SITTAMPALAM of al

Criminal Procedure

Criminal Procedure—Right of Judge sitting alone
to tnspect seene of offence—Seope of such right
Criminal Procedure Code, seetions 238 and 422 (1)

=Lvidenee Ordinanee, seelion 6. proviso 2—0fficer
taking leading parl (n detecting offence acting as
proseeritor-— Undvsirabilily.

After hearing the prosecution and defence on u
charge under the Exese Ordinance, the Magistrate,
before recording his verdict, visited the scene the
following day, After ispection of the spot he
carried out ecrtain tests for the purpose of veritying
the veraeity of witnesses. The acensed was con-
vieted and it was submitted in appeal on his beliall
that the procedure adopted by the Magistrate was
irregular and has prejudiced the aceused.

=leld : (1) That the learned Magistrate had the
right towyisit the scene of offence, bt the procedure
adopted by him to test the veracity ol the oral
evidence given is nol sanctioned by law and hence
the accused was prejudiced therehy,

(2) That scction 422 (1) (¢} of the Criminal
Procedure Code appears Lo recognise the existence
of the right of a Judge sitting alone as Judge of hoth
fact and law Lo view the seene of the offence he is
Leving.

(3) That the decisions of the Supreme Court
Tecognise the neeessity of such a wight, which,
quite apart [rom statute, may Dbe regarded as
inherent in a Court of Justice,

(4) That power must be exercised within the
limits allowed to a jury, for as a Judge of fact his
role is Lhie same.

(3) 'That u view by the jury is intended only
for the purpose of enabling them to better under-
stand the evidence and il is not open fo a jury on
4 view fo earry out tests for the purpose of verify-
ing the veracity of witnesses or testing their
evidence.

(th) That the evidence given by a wiktness should
be tested in one or more of the ways prescribed
by the Evidence Ordinance.

(7) That the rule, that an officer, who has played

—«he leading role in the detection of a crime or

offence, should not in the interests of justice act as
prosecutor in that case, should be strictly observed.

SamaranNavare vs. Womsmvenr (lospector of
Police, Galle)

Correct procedure to be followed when aceused
person who had previously pleaded not guilty
secks, after trial has commenced before a jury,
to retrace his earlier plea and to plead guilty of a
lesser offence.

See Court of Criminal Appeat

Criminal Procedure Code

Seclions 82 and 70
Powers of Police.
See Penal Code

Search without warrant—

Arrest without Warrant—Tmperative that sec-

tions 87, 126 and 126a should be serupulously
applied.
See Penal Code

Section 182—Cliarge of murder not proven—
Can accused be convieted under seetion 198 of
Penal Code.

See Court of Criminal Appeal

Section 312 —Must he construed on having been
repealed to the extent to which it is inconsistent
with the explicit provisions of the Payvment of
Tines Ordinance of TY8K.

See Baymenls of Fines (Cowrls of Sianmery Juris-

diction) Ordinance .., Ss oo

Sections 238 and 422—Right of Judge to inspect
seene of olfence.
See Craminet Procedure ...

Damages

Measure of —Uontract of hailmenl—Loss of goods
entrusted to bailee—Sentimental value of goods,
See Bailment oG

Damuges —Evcavations eawsing dumuge to conli-
Buous land—Measures of damages.

Where the defendant excayvated eavth along the
boundary of plaintiff’s land, which resulted in
damage to plaintili’s fence and subsidence of his
land, and the defendant for the purpose of prevent-
ing subsidence and erosion of his soil in the future
erected w wall along the excavated boundary and
claimed the cost of Lhe wall as damages.

Held: (1) That the plainti{ as entitled to only
actual physieal damages caused by the subsidence
and such damages flowing naturally from them.

(2) That the plaintiff could not claim as damages
the cost of the wall as future washaways on the
land could not be regarded as prospective damage
from the first subsidence. ;

(8) That a right of action for damages aceryes
eacl time damage is caused by subsidence resulting
from excavations.

BANDAPPUHAMY 5. SwWavy Prrrag

Deed

Deed — Interpretation — Amicable partition—Co-
OWRErs acquiring prescripltive title to divided por-
tions in liew of undivided shares in larger land—

Notwithstanding amicable partition and evclusive

T4

110
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‘possession transfer of co-owner's interests by referring
to fraetion in larger land—TPailure to refer {o fraction
in divided land—Aetion lp partition divided corpus
by such transferee—Is such transferce entitled only
to fractional share oul of the divided corpus.

C was entitled to a 1/6 share of land, He sold
1/36 to O and his two daughters S and B became
entitled to the balance 5/36 share. Thercafler all
the co-awners, by an amicable arrangement, divided
it up into separate allotments and in lieu of C's 1/6
share a delinite block, approximately 1/6 of its
tatal acteage, was allotted to C's suceessors In
title. Al the divided allotments were scparately
and exclusively possessed for over ten years by
the respective ¢a-owners or groups of co-owners.

0’s interests ultimately devolved on the plaintiff
under a series of deeds which reforred Lo the un-
divided 1/36 share of the larger land and not to
the 1/36 share of the divided block,

The plaintiff instituted an setion to partition
the divided ecorpus possessed by him and the
defendant, on whom the interests of 5 and B had
devolved.

It was contended on behalf of the defendant that
out of the divided corpus to be pariitioned the
plaintiff was not entitled to anything more than
the 1/36 share referred to in his deeds.

Held : That the plaintiff was entitled to 1/6
share of the divided corpus.

JAVARATNE 18, HANAPURA

Deposit

Right of landlord to appropriate for rent,
See

Divorce

Divorce—Action by wife for—Husband's answer
disclosing persons commitiing adultery with plaintiff
—Only one adulterer made party o action and
divoree counter-claimed on the ground of adullery
with that party—No claim for divorce on ground of
adultery with others—Fuilure to oblain excuse wnder
section 598 of Civil Procedure Code—Rejection of
answer—1g it justified—Is counter-claim for divorce
a reconventionul claim—Sections 75 and 603 of the
Civil Procedure Code,

In an action for divorce instituted by the wile,
the defendant hushand filed answer denying the
plaintifl’s allogations and accusing the plaintiff of
miseonduct with three named persons but averring
that he was all along willing to condone the plain-
tiff’s adultery with them. IHe however, counter-
claimed for a diverce on the ground of plaintiil’s
adultery with his brother.

This answer was rejected by the leatned District
Judge on the ground that the defendant had with-
out obtaining an excuse under section 598 of the
Civil Procedure Code failed to bring in as parties
the said three adulterers disclosed in the answer.

Held: (1) That the defendant—husband was
under no obligation to make the three adulterers
disclosed in his answer parties to the action as he
did not make their adultery the *© cause or part of
his cause of action *' for a divoree.

(2) That the learned Judge was in error when
he rejected the answer.

(8) That the principle of reconventional c¢laims
has no application tu a case where a defendant to
an action for dissolution of marriage asks for divorce

97

19

in his or her fayour. Such a claim is permissible
only by virtue of section 603 of the Civil Procelure
Code.

KARUNATILLERE v8. KARUNATILLEKE

Donation

Donation—Revocability—Grounds for—Ingratitude
— Personal violence—Laying of impions fands—
Meaning of —Roman-Duleh Laz.

Held: That a donor who suffers personal
violenee at the hands of the donee is entitled to
an order of (ourt revoking the gift on the ground
of ** ingratitude 7. '

Per Basvavars, J.—* Whether the Latin word
‘impias ' is Tendered impious as de Sampayo, J.,
has done or °sacrilegious * as Kraose has done,
the legal position is the same. It iy impious or
sacrilegious for a donce who hay derived benefits
{rom a donor to strike him or use personal vielence
on him .

MANUELPILLAT U8, NALAMMA

Estoppel
Sre Landlord and Tenant

Evidence Ordinance

Section 110—Tuttumary possession of properly
by arrangenent—Can  party in pussession under
sueh arrangement claim benefit of seclion 110—
Subsequent  repudiaticn of arrangement—Burden
af prosf:

Held ; (1) That when two persons have acknow-
ledged, however crroneously, each other’s rights
of ¢o-ownership, and have agreed to work what is
helieved te be the common property in faffumar,
the occupation of the property at any point of time
by either party to the mutual arrangement must,
in law, be deerned to be the possession of both.

{2) That the burden of proving that the assumed
bond of co-ownership does not in fuet exist is on
the party who repudiates the earlier arrangement
and cluims legal title thereto exclusively, -

(8) That a party in possession under such an
arrangement is not entitled to the benefit of section
110 of the Evidence Ordinance.

W, Dincinr Mentica ef af vs. M. HEgN APPI}J
Section 60, proviso (a).
See Under Criminal Procedure

Section 116
See Landlord und Tenant

Fidei-Commissum

Fidei-commissum—Deed of gift prolibiting only
sale or mortgage—No direction in the event of sale or
morlgage—Bencficiaries not  clearly  designated—
Term * authorized person ™ in deéd too vague fo
denvle class  of beneficiaries—Translation—Not
proper for Judge lo substitute his own version in
place of cofficial version of document tn longuage
cther than fynglish.

By deed the donor gifted certain properties
reserving to himsell possession of them during his
life time and undertaking not to sell or mortgage
them. The deed further sti]}ulul;ed that affer the
death of th= donor ** the said donee Juan Agonis
Perera Appuhamy and his descendants and his heirs

2D
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executors administrators and assigns and authorized
persos> shall be at liberty to transact the same
among each of their co-heirs but shall not in any
manner sell or mortgage any one of the said lands
with the intention of alicnating the same ., The
deed contained no direction as to the devolution
of propertics in the event of the donee or those
taking after him wviolating the proehibition.

Held : That the deed did nob e¢reate a wvalid
Jfidei-eommissumm because (a) the prohibition to
alienate property was limited to sale and mortgage
only and consequently the donee was permitted
to donate or dispose of the property by last will ;
(b) the deed did not clearly indicate the class of
persons who would be entitled to the property in
. the event of the donee violuting the prohibition ;

"~ (¢) the use of the term ** authorized person™ in
the deed was too uncertain in meaning and too
vague to designate clearly the ¢lass of persons the
donor intended to benefit under the deed,

Per Basyavake, J.—VWhere the parties are not
agreed as to the true rendering into English of a
document which is in a language other than English
they should produce evideme through the testi-
mony of experts versed in the language in which
the: document is written so that the Court may
decide the dispute on the evidence before it. IL
is wrong for the Judge however well versed e may
be in the languape in which the document is
written to undertake its translation and adopt a
version on which neither party has placed before
him.

Francisco vs. SwaADEsHI INDUsTRIAL WoRKs,
L1p.

Fines

Payment of
See Payment of Fines (Court of Summ arg Jurisdic-
tion) Ordinance T

Fraud
Allegation must be specifically made
See Bailment

Income Tax

Ancome Tar—Appellant charged with false return
of Income under section 87 of Income Tax Ordinance
(Chap. 188)—What must be proved—Onus on the
prosecution io establish offence—>Meaning of % wil-
Jully with intent 1o evade 7.

The appellant, who carried on & variety of
businesses under dilferent limited linbility com-
panies, was charged under section 87 of the Income
Tax Ordinance in that in his return of the profits
derived from his building contracts for the period
January 1942 to December 1944, he wilfully with
intent to evade tax both omiticd and deeclared
certain items of profits and thereby falsilied the
returns.

The appellant had omitted in the returns eertain
payments made to him in his contract Dusiness
but he explained these onussions as being due to
clerical error of his book-keeper or as appropriations
for materials supplied by him to his sub-¢ontractors
or as secret commissions paid to military officials
for obtaining the contracts or as being in his view
not profits from his business.

No evidence was led by the prosecution to prove
that the alleged items of payments were in factl

— profits from the contract business of the appellant.

13
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Held : (1) That the appellant should be acquit-
ted of the charges as the prosecution had failed to
prove that the acts complained of under the section
were commitlod deliberately or purposely by the
appellant with Lhe intention to avoid fraudulently
the payment of tax.

(2) That it is not an offence under the section
for a person to make in his return an omission of
income on a mistaken view of law or fucts or to
enter a fulse stutement inadvertently or in the belief
that it is true.

CHELLAPAT ve. CoMMISSIONER OF IxcomE Tax... 54

Indian and Pakistani Residents (Citizenship

Act

Iridian and Pakistani Residents (C.‘-ita':ms.’.-:}n) Aet,
No. 8 of 1989, section 6 (2) (ii}—Meaning of * Ordi-
narily ?-‘szdeﬂ.’ '—Date in relation to which question
of ordinary residence has to be decided.

The appellant applied on 19th November, 19449,
for registration as a citizen of Ceylon under the ,
Indian snd Pdkistani Residents (Citizenship) Act
No. 8 of 1949. He was born in India, but was
resident in Cevlon since 1928, In 1938 he married
in India where his wife remained till Maveh, 1948,
Two children were born to them in India in 1938
and 1945 respectively, In Mareh, 1948, the wife
and children eame to reside in Ceylon with the
appellant intending to settle down in Ceylon
permancntly, The cidm child has been attending
gehool since beptcmiml 1048,

Held : (i) That in the circumstances the wife
atnd each of the two minor children had been
** ordinarily resident ” in Ueylon within the mean-
ing of section & (2 (ii) of the Act und the application
should be granted.

(i) That there is no requirement in section 6
(2) (i) or elsewhere in the Act that the residence
should have commenced at a given period of time
or that it should have a minimum duration.

(iii) Thal the date in relation to which the
question of ordinary residence under this section
has to be decided is the date of the application.

DBADURDEEN 78, COMMISSIONER FOR THE RECIS-

TRATION OF INDIAN AND PARISTANT RESIDENTS 86

| Inspection

Of seene of offence

See T4

Interpretation

Statute preseribing form of notice in schedule—
Notiee must be in preseribed form notwithstanding
absence of reference fo the form in the relevant
section.

See Civil Procedure Code

Of Deed—

Ste wnder Deed

Of Order for Costs—

Sve under Cosls

38

Jus in re

See Landlord and Tenant . 100

Judge

Right of Judge sitting alone to inspect scene of
offence—Seope of such right.

See Criminal Procedure ... T4



yiii DIGEST

Right to suspend order of ejectment of tenant.
See ree was v van

Jurisdiction

of Supreme Court to entertain objection where
objection was not taken in lower court.
See Cewil Procedure Code s

Land

Land purchased with plaintifl’s money in first
defendants’ name—Land sold by first defendant
to second defendant—Bona fide purchaser—
Plaintill in oeeupalion for preseriptive period at
time of sale—Plaintiff’s acquisition of title by
preseription—Sale void.

See Trust ...

Possession as agent—When preseriptive begins
to run—DBurden of proof,
See Rei Findicatio

Landlord and Tenant

Landlord and tenant—Plaintiff"s residential house
compudsorily  weguired by Crown—Defendant’s
premiises  purchased by plaintiff on  defendant’s
promise to vacate premises—Defendant’s refusal to
vacate—No  suilable  gecommniodaticn— Ejectment—
Rent Restriction et 8 (¢)—Preniises reasonnbly
required for occupation as a residence—Hardship
caused to the fenunl should be the basis in assessing
reasonableness—Purchase of dispuded  premises u
factur to be considered—Courl’s porer to suspend
ejectment order to mitigate hardship lo fenant.

The plaintiff, who had to leave her residential
house owing to compulsory aequisition by the
Crown, wuas induced to purchase from R the
premises, where the defendant was living as a tenant
of 13, on a promise by both R and the defendant
that the premises would be vacated on the com-
pletion of the purchase.

. The defendant later refused to wacate the
premises and the plaintiff, who was then expecting,
Ler hushand and three ehildren were temporarily
secommodated in a small room in the house of
plaintifi’s falher, who was himself under notice
to quit.

The plainfiff sought to eject the defendant on
the ground that the premises were * reasonably
required for oceupation as o vesidence ' for the
plaintift and her family within the meaning of the
Rent Restriction Aet, The learned Commissioner
distnissed the action because he was of the view
that a person who beeomes a landlotd by purchase
as in the civcumstances of this ease could not he
said to reguire the premises reasonably within the
meaning of the Ordinance and that the plaintiff
would have succceded it she had been the landlord
from the commencerment of the tenancy.

Held : (1) That the learned Commissioner had
misdirected himself. The elaim of g landlord, who
is a purchaser of premises, to eject a4 tenant there-
from should he determined solély by reference to
the reasonubleness of his requirement for occupa-
tiomn, as in the case ol any other landlord,

(2) That in considering whether premises are
reasonably required for the cccupation of o fand-
lord, a Court shiould take into account, infer afia,
the degree of hardship caused to the tenant by
eviction,

(3) That where fthe hardship of the landlord
either outweichs or is evenly halaneed with that
of the tenant, the landlord’s elaim must prevail.

38
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{4} That where a landlerd has obtained an order
for possession the Courts have power to sasrond
the order for such a period so as to mitizate the
hardship eaused to the tenant Iy eviction,

B, G. WeerasiyeHE vs, B, 5 R, CANDapra ...

Lease of grass and vegetable enclosure only—dAre
they * premises’ within the wmeaning of the Rent
Regtriction Act.

Held : that the word ° premises® in the Rent
Restriction Act is used in the sense of n building
with the land appurtenant thereto devoted to
residential or business purposes and does not apply
to a grass land or vegetable enclosure where there
is no building.

PAKIADASAN 08, MARSHALL AveU ..

Landlord and tenuni—Nolice terminuling tenancy
—Cheques subsequently sent by tenand for paynient
of rent—Landlord returiing them uncushed after
institution of action for cjeciment—Is a e fenncy
created—Rights and ebligations of statutory enant
and landlord—=Legal cffect of payment of rent by
cheques—Deposils—Iight of landlord to appropriaie
Jor rent—** Waiver * of right—Presumption of —fent
Hestriction Aet.

The defendant tenant, who was noticed to quit
by the plaintiff landlord, refused to vacate the
premises and continued to pay the rates as before
and sent by post cheques each month fo the plain-
tiff for nearly eight months as payment of rent.
The plaintiff, after appropriuling the defendant’s
adyance deposit of six menths® rent, swhich he had
with him, instituted an aection {or ejectinent and
returned all the cheques tincashed,

The learned Commissioner dismissed the action
on the ground that the plaintill’s conduct in aceepl-
ing the cheques as payment of rent month after
month after the notice amounted to waiver of the
notice und sueh conduct ereated o new tenancy
between the plaintiff and the defendant.

Held : (1) That in a statatory tenancy under
the Rent Restriction Ael the mere aceeptance of

rents by the landlord after notive to guit does not.

ereate a new tenancy excopt where the tenant
proves that the Jandlord had abandoned his rights
to eject expressly or by unambiguous conduet.

(2) Thul where & tenant commits a breach of
any of the statntory obligations under the Act, he
vannot revive his vight Lo oceupation of thepremises
by remedying the breach later.

{#) That an intention to waive a right or benefit
to which a person is entitled is never presumed,
but must he proved hy the person who asserts it

(4) That in a contractual tenancy the appro-
priation of the deposit towards rent talling due atter
the termination of tenaney under the name of
damages or any otlier may give rise to the inference
that by so doing the Tandlord infended to create
a new tenaney.

{3) That a tenant who pays rent by cherque does
so at his risk.

Per Bassavare, J.—{a) * A deposit of rent in
advance ig, in reality, a loan by the lessce to the
lessor to be returned to the former. either by
applying the amount so deposited on the rent or
particular instalments of the rent, or by applying
it in satisfaction of claims for damages for breaches
of other covenants, if it is agreed that it may be
so applied, or by repaying, at the end of the term,
the amount deposited, if all claims of the lessor
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which it was intended to secure are otherwise
satisfie]. The tenant is entitled to recover from
the landlord the excess of the amount of the deposit
above the rent due or the damage suffered by
reason of the tenant’s default, when the landlord has
recovered possession by reason of such default .

(b) * But where the tenant pays his rent by
cheque and the landlord accepts it as payment and
gives a receipt therefor without waiting till the
cheque is realised, then if the cheque is dishonoured
he cannotb sue for the rent if he has by his receipt
acknowledged satisfaction of his debt. The posi-
tion is different il he merely acknowledges the
receipt of the cheque without treating it as a dis-
charge of the debt. Where a complete discharge

* « of the debt is given the remedy is an action on the
cheque and not an action for rent,”

{¢) ** Once the contractual tenancy is ended by
notice the landlord loses no rights by aceepting
rent from the statutory tenant whom he may evict
by judicial process without any further notice the
moment he fails to earry out his statutory obliga-
tions or he is able to satisfy the court that the
premises are reasonably required by him ™.

FERNANDO 08, SAMARAWEERA 55 i

Action between landlord and tenant—Appeal
to Privy Council—Yalue of action.
See Privy Couneil

See algo under Rent Regtriction.

Landlord and tenant—Premises owned by wife—
Husband entering into contract of tenancy—Tenant
epclusively dealing with husband—Aetion for eject-
ment of tenant by husband—Iz he entitled to mainiain
action i—Is jus in re nceessary lo maintain such
aclion—Rent Restriction Ordinance No. 29 of 1948 —
Meaning of the term ** landlord ®.  Imferpretation of
 Means ” and ' Includes  in status—FEstoppel—
Evidence Ordinance, Section 116.

Seme years prior to the institution of this action
for ejectment the plaintiff and defendant entered
into a contract of tenancy whereby the plaintiff let
to the defendant certain premises belonging to his
wife, Therewas no dispute that it was the plaintiff
that the defendant exclusively dealt with.

The actionewas contested in the Court below on
the issue as to whether the premises were reasonably
required by the plaintiff for the purposes of his
business and the Court answered it in plaintiff's
favour. Nevertheless, the plaintiff’s action was
dismissed on the ground that the plaintiff, although
entitled to reeeive rent, did not hayve a *“ jus inre ”
in the premises, following the decision in Hameed
vy Annamalay reported in (1946) 47 N.L.R. 558.

Held : (1) (By the Divisional Bench) That the
plaintiff was entitled to a decree ejecting the
defendant.

(2} That the plaintiff was the defendanl’s land-
lord within the meaning of the Rent Restriction
Act No. 29 of 1948,

(3) (Nagarmveam, J. dissentiente) That a
plaintiff, who is a landlord within the meaning of
the Hent Restriction Act, can maintain an action
under section 13 (1) (¢) of the Act for ejectment of
a tenant although he does not have the jus in re

—in regard to the premises. :

19

Per Gratiaes, J—"1 would summarise the
reneral coneclusions at which T have arrvived as
follows (—

(1) that, for the purposes of the Rent Restricbion
Ordinance of 1942 and of the Rent Restric-
tion Aet of 1948, the term * landlord " must
always be given the meaning attributed to
it in the enactments ; and that in this respect

Hameed's case was wrongly deeided ;

(2) that whether the plaintiff whe claims gua
landlord to eject the tenant in occupation
be the tenant’s original lundlord or a sub-
sequent purehaser or lessee of the premises,
his right to a decree for ejectment is in the
first instance regulated by the principles of
the common law affecting the relationship
of landlord and tenant, and in accordance
with these principles, he must in every case
establish that privity of contract between
Limself and the tenant exists at the relevant
date ;
that if privity of contract does exist between
the plaintiff and the tenant;, the latter is
precluded hy the provisions of section 116
of the Evidence Ordinance from disputing
the plaintifl’s title to the premises ;
that, if the provisions of the Rent Restriction
Ordinance of 1942 or of the Rent Restriction
Act of 1948 are found to apply to the
premises, the plaintiff’s common law right,
gua landlord, to elaim a deeree for ejectment
would be restricted by the conditions
imposed by section 8 of the earlier Ordinance
or by section 13 of the later Act (whichever
is applicable,”

(3)

(+)

Per Nagaringay, J.—'" The plaintiff who had
possession of the property before he let them to
the defendant thereupon having sucecessfully

clothed himself in the mantle of an owner and which
cannot be rent asunder by the defendant would
therefore be one who has a jus in re in respeet of
property let by him. The plaintiff consequently
is a landlord within the meaning of that term as
used in provise (2) to sub-section. (1) of section 13
of the Act and as interpreted in Hamced vs, Ana-
malay (supra) and is thus entitled to the benefit of
Lhis proviso.™

D ALwis v, PERERA

Last Will

Last Will—Death of executor before grant of pro-
bate—Grandelildren entitled to largest inferest under
the Will—Ninth appellant appointed guardian-cd-
litem of grandchildren— Application by widow for
grant of fetlers of adminisiration with the Will
unneved—Widow's inleérest in estate comparatively
small—Claim  for letters by ninth appellant as
nominee of grandchildren—Competing  claims—
Nominee of the largest interest entitled—No preferen-
tial vight to widow—Civil Procedure Code sections
510, 523.

A, H. M. M. Faluloon Marikar died leaving by
a last will properties to the widow of approximately
Rs. 15,000, to the daughter to the wvalue of Rs.
5,900, and to the son subject to fided commissa in
favour of the sgn’s children the bulk of the estate
valued at Hs, 200,000, On the son’s death his
widow and minor children were made parties and
the ninth appellant was appointed the guardian
ad [item of the minors in the testamentary proceed-
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ings commenced on the application by the executor
of the Jast will.

The exceutor died before prant of probate and
both the widow ol the testator and the ninth
appellant as nominee of the son’s widow and
children asked for a grant of letters of administra-
tion with the will annexed.

Held ; (1) That other considerations being equal,
a Court should, in granting letters of administration
with the will annexed, exercise its diseretion with
due regard to the claims and wishes of those
legatees or devisees who have the greatest inferest
in the cstate to be adiministered,

(2) That in the absence of pood grounds for
rejecting the appointment of the ninth appellant
as a fit and proper person to protect the minors’
interest in the administration proceedings, his
claim as the person nominated by those who have
the largest interests in the estate should prevail
over that of the testator’'s widow, whose interests
are by comparison of smull extent,

(&) That when the persons with the largest
interests in the estate are minors, there is precedent
for making a granl of letters with the will annexed
to someone for their benefit,

(4) That in an application for letters of admini-
stration with the will annexed, the principles of
Linglish Law would be applicable under the Charter
ol 1833 except to the extent, if any, to which they
are found to be inconsistent with the provisions of
the loeal stilites.

Aaniay seepr of al pe. M. M. AL 11 Raggiah
Ulniara

Partition

Payment of Fines (Courts

Partition action—Sale ordered—Case withdrmen—
Sale of undivided share in land by co-vwner—Sule
void—Seetion 17, Partition Ordinance—Section 10,
406 Civil Procedure Code.

Where a sale was ordered by the Court in a
partition action, and the case was allowed to be
withdrawn on plaintifl’s metion before sale, and
one of the co-owners sold by deed Lis undivided
shure in the land.

Held : (1) That the sale was void s it infringed
the provisions of section 17 of the Partition Ordi-
nance in that the withdrawal of the action cannot
be said to he a refusal by the Court to grant the
application for a partition or sale within the mean-
ing of the section,

(2) That the Court had no power to allow the
withidrawal of the action.

Many Nosa of al i JATVAWARDENA

Amieable partition—Co-owners acquiring pres-
cription litle to divided portions—Transter of Co-
owner's interests by reference to undivided shares
—Action to partition divided corpus by transferee
__Is transferee entitled only to fractional sharve of
divided corjnes.

See Deed

Jurisdiction) Ordinance

Payment of Fines (Courts of Swmmary Jurisdiction)
Ordinance, No. 49 of 1938—Sections 8 and 4—
Sentence of fine without sentence of imprisonment
in addition—Muagistrate erdering dmprisonment in
default of five on same day—-Failwre o comply with

31
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of Summary

provisions of sections 3 of Payment of Fines Ordi-
nanee—Practice of ordering * double securgy ™ as
condition. of granting lime to pay fine unwarranted
—Criminal Procedure Code, section 812,

Held : (1) That where a person is eonvicted by
a Court of Summary Jurisdiction and sentenced
to a fine, without a sentcnes of Imprisonment in
addition, it is obligatory on the Court to comply
with the provisions of sections 3 and 4 of the Pay-
ment of Fines Ordinance No. 49 of 1938 hefore
such person is committed to prison for default.

(2) That the provisions of section 812 of the
Criminal Precedure Code must be consitrued as
having <been Tepealed to the extent to which they
are inconsistent with the explicit provisions of the
Payment of Fines Ordinance of 1934,

(8) That the practice of ordering = double
security ** as a condition of the granfing of tim:
to pay a fine is unwarranted and should b2 fortl-
with disenntinued.

Rex ¢s. VELIN,

Rex vs. Serru, son of Alugen,

Rex vs. M. IlEMasin:.

Rix vs. W. A, D. Margu.

REx vs. L. Witson PErEra éf al.

Rex vs. M. WiLLia.

Brx vs, Marmmorro, son of Ramiah

Penal Code

Penal Code, section 183—Foluntarily obstructing

public servant —~Police officer  searching withowt
warranl—What the proseculion has lo prove—
Section  220a—Charge  of  infentionally  offering

resistance (o Police officer in the lawoful apprehension
of aceused on ehayge of theft-—Arrest withd it warrant
_—_When ts such arrest legal—What should be proved.

Criminal Procedure Code, section 32— Arrest with-
out wwarrant—Necessity fo comply wille provisions
af sections 37, 126 and 126a—=Search of premises for
stolets property without warrant—~Police Ordinance,
section 69—Police powers (o carry ot search,

Arvest withou! wearrant on suspicion—Need fo
inform suspect of nature of charge —BDuty of Court
i serutinise jealously actions of police officers arrest-
ing private citizens without warrant. =

Held : (1) That to establish a charge under
section 183 of the Penal Code it is incumbent on
the prosecution to prove allirmatively (a} that
the public officers eoncerned were in fact engaged
in the lawful exercise of their publie funelions ;
(b} that the conduct of the ucensed asspecilied in
the charge constituted obstruetion within the
meaning of that section.

(2) That where the charge was that the accused
voluntarily ebstructed police olficers, who, without
search warrant, attempted search of premises for
stolen property, the prosecution must prove the
material upon which the police officers concerned
entertained *° reasonable suspicion ™ that the
premiges in question contained stolen property.

(#) That a suspicion is proved to be reasonable
if the facts diselose that it was founded on matters
within the police officers own knowledge or on state-
ments by other persons in a way which justify him
in giving them ecredil,

(4) That a mere verbal refusal to allow a publie
servant to perform his duty is not obstruction
within the meaping of section 183 of the Penal
Code.

(5) That to establish a churge of intentionally
offering resistance to a police officer in the lawful

47

appreliension of the accnsed on & charge of thett, =



DIGEST

(an offence under section 2204 of the Penal Code)
the p.osecution must affirmatively prove (a) that
resistance to arrest was offered, and (4) that the
arrest without warrant on a charge of theft was
lawful.

(6) That to prove suchan arrest was lawful the
prosecution must show that the aceused were
persons ‘“against whom s reasonable complaint
had been made or credible information had been
received or a reasonable suspicion existed ™ of
their having been concerned in the commiission of
the offence of theft.

(7) Thal in such a charge il is the Mapistrate’s
funetion to inquire into the state of mind of the
ofiicer at the time hie ordered the arrest,

{8} That whenever a police officer arrests a
person on suspicion without a warrant * common
justice und commonsense © require that he should
inform the suspect of the nature of the charge upon
which he is arrested.

(9) That the procedure laid down by section
1264 of the Criminal Procedure Code is intended
to be applied only in those rare cases in which the
investigation of allegations against a person in
police custody suspected of crime cannot be com-
pleted in 24 hours.

(10) That when private cilizens are arrested
without a warrant it is imperative that the provi-
sions of section 87, 126 and 1264 of the Criminal
Procedure Code should be serupulously applied.
1f this is not done, police powers which arve designed
to protect the community ** become a danger
instead of proteetion

K. Murrusamy ef al vs. Inspector or Pouicg,
BAHAWATTA. .. e

Charge of murder not proven—~Can accused be
convicted under section 198.
See Court of Criminal Appeal

Penal Code, sections 345, 354—Kidnapping and use
of Criminal force with intent to outrage modesty—
Aceused aequitled of the latter of fence—Euvidence
relating to latter charge relevant to guill of accused
ot charge of kidnapping—Ef{feel of acquitinl—
Eidence relating to the acquilted charge, is it relevant
to the other charge 7—W hat constitutes ** kvdnapping
—Consent of child intmaterivl—Criminal Procedure
Code 152 (3).

The accused was charged with the offences of
kidnapping n girl of 134 years and of using criminal
force with intent to outrage her modesty, and the
Magistrate convicted him of kidpnapping but
acquitted him of the other olfence.

Held ; (1) That the evidence relating to the
charge ol using criminal force with intent to out-
rage modesly was Televant to the guilt of the
accused on the charge of kidnapping and the effect
of the accused’s acquiltal was to shut out that
evidenee for the purpose of establishing the offence
of kidnapping.

(2) That the accused was entitled to rely on his
aequittal in so far as it was relevant to his defence
in the other eharge.

(3) That the elfect of a verdict of acquittal is
binding and eonclusive in the same or subsequent
proceedings between the parties to the adjudication.

{4) That where a person is eharged on more than
one count in the same proceedings a verdiet on
one count cannot be based on evidence which lias
by implication been rejected in disposing ~f another

count at the trial.

83
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(5) That a person is not guilty of © kidnapping "
uniess he is proved to liave taken or enticed the
child out of the keeping of the lawful guardian
without the consent of such gunrdian.

(6) That where a minor leaves the immediate
custody of his lawful guardian for a temporary
purpose the relationship of guardian and child
sulters no break in its continuity so long as there
is no interference with the ehild’s oppurtunity of
returning to the guardian.

(7) That the offence of kidnapping would have
been cmrcle)lf_te if the complainant had been forced
or enticed away for an improper purpose,

(8) That Lhie charge of kidnapping failed in this
case because the person of the minor has not been
proved to have been transferred from the custody
of her guardian into the custody of some person
not entitled to her custody,

(9} That a child eannot validly consent to the
substitution of some other person’s control which
is exercised over her by her lawful guardian, and
therefore, the girl’s consent to the alleged kidnap-
ping is immaterial.

K. Narrram vs. P. B. Henrat, Inspector of Police,
Kotahena i . oo

alse information—Accused charged under section
180, Penal Code—Ingredients of offence.

Held ; (1) Thal a churge under section 180 of
the Penal Code must (a) state precisely the informa-
tion the aceused gave knowing or believing it to be
false, (B) specify the person to whom injury or
annoyance the accused intended or knew that he
would by his information cause the public servant
to use his lawful power.

(2) That where the person to whom the informa-
tion is given has himsell no power to act on that
information without the orders of a superior oflicer,
the offence does not fall within the ambit of section
1580,

DissANAYAKE (INsPECTOR oF PoLicE, PT. PEDRO)
o8, KRISHNAPILLAT

nance

Poisuns, Opiwm and Dangerous Drugs Ordinance
(Chap. 172]—Charge under seclion 26—What must
be proved—Meaning of * ganja .

Where a person is charged under section 26 of
chapler 172 with cultivating and having in his
possession hemp plants, the charge must refer to
the plant by the name by which it is known to the
Liw and the proseeulion must éstablish by evidence
of a qualified person that the plant possessed by
the accused is a plant of the variety prohibited by
section 26.

SAMARASERERA vs. S0vsa (Excise INSPECTOR,
Wannuwa) ... -

| Police

Tower of Police officers to search premises or to
arresl persons without plIUl judicial authority.
See Penal Code - e

Police Ordinance

Section 69—TPower of Police to search premises
without warrant—No reasonable suspicion that
premises contained stolen property—Obstruction

X1

81

90

Poisons, Opium and Dan-gerous Drugs Ordi-

80
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to Police officers—Legality of conviction.

See Penal Code o a3
Preliminary Objection
See Civil Procedure Code voi am BE
Prescription
Claim on prescriptive title—Possession as agent
—When does prescription begin to run.
See Rei Vindicatio ... 66
Prevention of Frauds Ordinance
Scope of sections 2 and 8.
See Agreement = e 9
Privy Council
Appeals (Privy Council) Ordinance (Cap. 85) Rule
1 () of rules set out in Sehedule to—Action between
landlord and tenant—Right to possession—V alue—
Test.
» Held: That for the purpose of an application
for conditional leave to appeal to the Privy Couneil,
the value of an action by the landlord against his
tenant for ejectment must be determined by the
rental reserved by the contract of tenancy.
Sussran Piopar vs. FERNANDO e A5

Privy Council—Appeal te—Deposit of security
Jfor costs before grant of conditional feave— ithdrawal
of Appeal—Notice to Privy Council—Communication
by Registrar of Privy Council to Registrar of Supreme
Court—Urder appeal stands dismissed—Requesi fo
bring before Supreme Court for steps to terminale
proceedings—Can appellant ask for refund of deposit
before order terminating proceedings—IRespondents’
Right to ask for costs—Judicial Commitice Rules—
Rule 82. .

In pursuance of a written notice by the appellant
that he desired to withdraw his appeal, the Hegistrar
.of the Privy Council notified by letter the Registrar
of the Supreme Court that by virtue of Rule 32 of
the Judicial Committee Rules 1925 the appeal
stands dismissed as from the date of his letter with-
out further order and further proceeded to say
& ] have aceordingly to request you to be good
enough to bring this communication before the
Lordships of your Court in order that the neeessary
steps may be taken to terminate proceedings.

The appellant thereafter made application to
have refunded to him the sum of Rs. 3,000 depositcd
with the Registrar by way of security before final
leave to appeal was granted.

Held: (1) That in view of the communication
addressed to the Registrar of the Supreme Court
the appellant should make an application for an
order terminating proceedings before asking for a
refund of the deposit money.

(2) That the respondent will be entitled at such
application to ask for an order for costs in his fayour,

VANDER POORTEN 8. VANDER PoorTEN ef al ... 47

Privy Council—Appeal to—Conditional Leave
granted—Defendant’s failure to act under rule 10 of
the Appellate Procedure (Privy Councit) Order 1921
— Application by defendant for exiension of fime
under rule 18—No justifiable reason for defendant’s
inordinate delay—Meaning of * for good cause” in
rule 18.

The defendant after obtaining conditional leave
to appeal to the Privy Council did not serve ga the
plaintiff a list of documents necessary for the hear-
ing of the appeal within ten days after the leave
to appeal as was required by Bule 10 of the
Appellate Procedure (Privy Council) Order 1921,
but did so only after a month and twelve days.
Iven after the plaintiff’s Proctor had furnished
him with the relevant documents, the defendant
did not take any step to lodge with the Registrar
a list of the doeuments relied on by the parties.
He thercafter applied under Rule 18 of the Order
for an extension of time to eomply with the require-
ments of Rule 10 stating that his failure was due
to his Proctor’s inability to have access to the
record of the case.

Held ; (1) That there was no substance in the
excuse and the defendant’s application should be
refused, and the appeal should stand dismissed
for non-proseeution, :

(2) That when the time allowed by the Rules
contained in the Appellate Procedure (Privy
Council) Order 1921 for doing any act mecessary
for prosecuting an appeal to the Privy Council has
already expired, this Court should not in my opinion
grant an extension of time for the doing of that
act unless the applicant can show that he has
throughout exercised due diligence in prosecuting
his appeal, and that his failure to comply with the
Rules was oceasioned by some cireumstance beyond
the control of himself and his legal advisers.

C. M. SAMUEL APPUHAMY vs. E. M, PETER APPU-
HAMY

Prohibition

Application for Writ—Party who would be
affected by the grant of application not made a
party—Application is not properly constituted.

See Co-operative Societies Ordinance

Public Servant
See Penal Code

Reconvention

In divoree actions,
See Divorce
Rei Vindicatio

Eei Vindicatio Action—dAnswer alleging inter alia
that plaintiff’s predecessor held lond m trust for
defendant—Defendant in possession—Claim  on
preseriptive title—Possession as agent—When pre-
seription beging to rur—Burden of proof.

Where in an action for declaration of title to a
land the defendant who was in possession alleged
(@) that the plaintiff’s predecessor in title held the
sroperty for his (defendant’s) benefit.

(b) that he (defendant) had aequired a preserip-
tive title.

(¢) that the plaintilf was not a bena % de pur-
chaser for value.

(@) that in any event he (defendant) was entitled
to compensation and to a fus retentionts.

Held : That the learned District Judge was right
in calling upon the defendant to begin as legal title
was in plaintiff.

"That if a person goes into possession of land as an
agent for another, time does not begin to Tun until
he has made it manifest that he is holding adversely
to his prirecipal,

K. M. SivaNeris vs. J. A. UDENTS DE SILVA
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Administrators

Application for letters of administration with
Will annexed—competing claims—No preferential
right of widow, whose interest in estate compara-
tively small,

See Last Wil

Agreement

Agreement—Cultivation of land in Anda—No
evidenice of duruation of contract or of land being
chena or paddy—Enforceability—Section 2 of the
Prevention of Frauds Ordinance (Chapter 57)—
Exception to—5Section 3 (1) of the Ordinance—What
sl be proved.

The plaintilf alleged that on an informal agree-
ment with the defendant; hie had undertaken to
cultivate jungle Tand and to give the defendant
a share of the produce.

The plaintiff further alleged that in breach of
the agreement the defendant appropriated the
whole of the produce and claimed Rs. 500 as
damages. The defendant denied any such agree-
ment and contended that the plaintifl was a
labourer employed to clear chena land, for which
he had been paid his wages.

The Commissioner found that the plaintiff was
not a labourer and that there was an informal
agreement by the parties to share the produce of
the land. There was no evidence as to the date
and duration of the agreement or that fhe land
was chienga or paddy.

Held ; (1) That the agreement was obnoxious to
section 2 of the Prevention of Frauds Ordinance,

(2) That in order to succeed in his claim the
plaintiff must establish his cuse as one coming
within the exeeption referred to in section 3 (1) of
the Ordinance.

(8) That a plea under section 3 (1) can only
suceeed on proof—

(a) that the land is g paddy field or chena land,

(b) that the informal contraect or agreement was

for a period not exceeding twelve months ;
and

(¢) that the consideration of such contract or

agreement is that the cultivator is fo give the
owner a share of the crop or produce,

W. Usxu Banpa vs. M. Tixier BANDA

Arbitration

Arbitration—Reference {o, without complying wilh
provisiona of Cieil Procedure Code—Sections 676,
677 and 678,

Held : (1) That g reference to arbitration made
without complying with the provisions of sections
676 and 677 of the Civil Procedure Code is bad in
law.

(2) 1f parties nominate two or more arbitrators,
provision should be made for a difference of opinion
among the arbitrators,

DE SiLva vs., PERERA ... Xis

Arrest

Without Warrant—Powers of Police Officers.
See Penal Code

Bailment

Baitlment—Coniract of —Loss of goods entrusted
to bailee—Action for compensation for loss—Measure

92

69

33

of damages—Can damages for pain of mind be
awarded—Sentimental value of guods—When Lwuld
it be taken info consideration.

Held : (1) That in an action based on contract
against the bailee for eompensation for the loss of
goods entrusted by the bailors, the assessment of
such claim, asin other actions for breach of eontract,
should be based on the principle of restitufio in inte-
grum, 1.6, the plaintill must be placed as far as
money can do it in as good a situation as if the
contract had been performed.

(2) That in such an action the plaintiff is not
entitled to any damages for pain of mind unless it
has been established by evidence that such pain
of mind resulted in patrimonial loss capable of esti-
mation in terms of money.

(8) That sentimental importance attaching to
goods has no relevance where the goods have heen
entrusted to and lost by a thitd party under a
commercial transaction.

Per GramiarnN, J—** If it was intended to claim
damages from the defendant on the basis of a tort,
the allegation of fraud or deceit should have been
speeifically and unequivocally made so that he
could have had the opportunity of meeting it,”

MopAMED SALIH us. FERNANDO ¢l al

Cheque

Legal effect of payment of rent by cheque,
See Landlord and Tenant

Civil Procedure Code

Sections 75, 595 and 603,
See D&wrse 5

Seclion 756—Preliminary objection—Appeal—
Notice tendering security for cosis—Failure (o mention
name of respondent on whom notice served informing
that security will be given for his costs of appeal—
Names of other respondents mentigned—Daes such
notice comply with section 756 of Civil Pracedure
Code—Form No. 126 given in schedule—lmcrpreta-
tign.

Failure to take objection in lower courf—Powers
of Supreme Courl to enferlain objection—Relief
under section T56 (8).

Where in a notice of tendering seeurity for costs
of appeal served on one of the respondents the
appellmL failed (@) to mention his name as the
person in respect of whose costs the appellant
proposed Lo give security ; (b) to follow the form
preseribied in Form 126 of the Civil Procedure Code,

Held : (1) That the notice did not comply with
section 756 of the Civil Procedure Code, and the
appeal should have been held to have abated.

(2) That no relief should be granted as the
failure or omission complained of was completely
and immediately within the appellant’s power to
avoid.

(3) That where a statute prescribes that notice
should be given to a party to a suit and indicates
the form in which that notice should be given,
that notice should comply with the requirements
of the statute and should be in the prescribed form
notwithstanding the absence of any reference to the
form in the relevant section,

(4) That as the Supreme Court hms power to
reject an appeal that is not properly before it the
respondent is not preeluded from taking objection _
to the heating of an appeal although he had not =
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Rent Restriction Act

Rights and obligations of statutory tenant and
landlord.
See Landlord and Tenant

Roman Dutch Law

Revocability of donation for ingratitude.
See Donation

Search

Without Warrant—Powers of Police Officers.
See Penal Cade

. .Sentence

Sentence of fine without sentence of imprison-
ment in addition—Drocedure to be [vllowed in
default of payvment of fine.

See Payment of Fines (Courts of Summary Jurisdie-
tion) Ordinance :

Power of Court of Uriminal Appeal to review
senlence.
See

Servitude

Right of way—Claim by plaintiff of o cartway er
Sfootpath of necessity—Shetch fited with  pleint—
A Surceyor's plan of ecart  subsequently filed—
Plaint rejected and vrdered jo be ammended to  define
strictly eartway —sufficiend of plaint indicales way
elaimed—C'ivil Procedure Cede, section 41— Amend-
went of plaint.

In an action claiming either a cartway or a foot-
path of necessily, the plaintitt filed with the plaint
a sketeh indicating the tract of the eartway., On
a commnussion issued by the Court a plan showing
the eart tract claimned by the plaintifl was filed.

At the trial the District Judge rejected the plaint
on the ground that il did not describe the way of
neeessity as depicted in the plan and that it was
silent with regurd Lo the aetual righl of way, and
ordered the plaintiffs Lo amend the plaint accord-
ingly. :

Held : (1) That in such a claim it was sufficient
for the claimant to indicate the way claimed and
that the claimant was not obliged to describe the
way of necessity by physieal metes or bounds or
by referenceso a sullicient sketeh, map or plan,

{2) That in this case the plaintifis had pleaded
everything material to sustain a elaim for a way
of necessity and the Court had ample material Lo
frame the issues for determining the case.

ABDULLA & ANOTHER p8. JuNamm & Orucns
Summary Procedure.

See Trists

Tattamaru Possession
Can party in possession of property under Latta-
maru possession elaim benetits of section 110 of
Evidence Ordinance.
See Evidenee Ordinance ...
Translation.
= Sec Fidei Commissim

184

33

40
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| Trust

Trust—Land purchased with plaintiff’s money in
first defendant’s name—Request by plaintiff io
re-convey land—Land furtively sold by first defend-
ant fo second defendunt—Bona fide purchdaser—
Plaintiff in veewpation of land for preseriplive period
al time of sale—Plaintiff’s acquisilion of title by pre-
seription—Sule void—Rights of co-vwnership as
between Irustee and beneficiary—Section 98 Trusis
Ordinance Chapler,

The plaintiff after purchasing an undivided share
in certain lands occupied for eonvenience a divided
allotment of the common lund as representing the
undivided share, Thereatter the plaintiff advanced

meney to her father, the first defendant, for the
purpose of purchasing another share of the same
land in her name. The 1st defendant hought it
instead in his name and without conveying it to
‘ the plaintiil, inspite of repeated requests, sold it
furtively to the second defendant, who purchased
it bona fide and without knowledge of the above
facts, The plaintiff, after the purchase by the
| first defendant, occupied another divided allotment
of the same land in lieu of that share for a period
of 19 vears on the basis thal she was the sbsolute
owner. At the time of the sale to the second
defendant, the plaintiff had thus been in occupation
of the land for more than the preseriptive period
of time,
| The District Court dismissed the plaintiff’s action
I to set aside the sale on the ground that althongh
the land was held subject te a constructive trust
| in favour of the plaintiff the second defendant was
| protected by section 98 of the Trusts Ordinance,
being w hona fide purchaser for wvalue without
notice of the Trust.

Held : (1) That the plaintiff possessed the land
during the period of oecupation as an absolute
~ owner and not as a beneficial owner.

i (2) That plaintifl’s request to the first defendant

to convey the share in the land did not constitute
an acknowledgment of his rights as trustee and
could not be regarded as an interruption of plain-
I tiff's possession uf dominus. '

(3) That at the time of the sale to the second
defendant the plaintiff had acquired prescriptive
title as against the first defendant and there was
| mno title which the first defendant could effectively
COnvey.

{(4) That the plaintifl’s occupation of the land
could nol be regarded as one of co-ownership with
that of the first defendant but was an assertion
of her elaim to rights of co-ownership additional
te those rights enjoyed by her under her earlier
purchase and the rule in Coreq vs. Appubamy, 15
N. L. R, 65 did not apply.

K. ), Lucia PerEra v3. K. D, MArTiN PERERA
el l P wx

Jor a community—Defendunts members of the com=

| munity—Land subsequently transferred absolutely

| by teustees lo plaintiff—Plaintiff’s right as absoluie

‘ owner io eject defendunts—Trustee cannot vary lhe
{erms of frust.

Where a land purchased with money contributed
by the Catholies of the Catholic Karawa community
of Kokuvil Yest was conveyed by deed to trustees
for the use of the community and descendants,
and the trustees thereafter transferred by deed

Trust—Deed conveying land le trustees on trust.

60
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the land to the plaintiff giving him absolute right
of ownership, and the plaintill as owner sought
1o ejeet the defendants who were admittedly
members of the Catholic Karawa community
because they refused to pay tithes to the Catholic
Chureh.

Held : (1) That the deed created a trust for the
benefit of the defendants and did not deprive them
of their right to the use of the land by reason of
non-payment of tithes.

(2) Thal the trustees had no power to alter the
terms on which they held the trust property and
could not therefore give the plaintiff absolute
right over it. ;

AnTHONY GASPAR f al vs. THE B1sHOP OF JAFFNA

Trust—Colonial Secretary, one of the {trusiees
under last will, functus—Proper successor alleged
to be Permanent Secretory to Ministry of Home
Affairs—TUncertainty of title to frust properiy—
Application by existing frustee to vest property on
Irustees by summary procedure under seetion 112 of
Trusis Ovdinance (Chapter 72)—1s the procedure
proper 2—Scope of sectien 112—Section 595 Civil
Procedure Code—Trusty Ordinanee—Sections 101,
102,

Under a trust crealed by a will in 1809 the
testutor appointed as trustees the Government
Agent, Western Provinee and the Colonial Seeretary
and empowered his widow and two others to
nominate certain other trustees, where the ahove-
named trustees failed. Owing to changes in the
constitution of Ceylon, the office of the Colonial
Secretary was abolished and was replaced by that
of the Chief Secretary which in turn was abolished
leaving some of its funetions to the Permanent
Secretary to the Mipistry of Home Affairs and
Rural Development.

The widow in acting under the power in the last
will purported to appoint a trustee as successor
to the Chief Secretary but was opposed by the
appellant, the Government Agent of the Western
Province, who contended that the proper successor
to the Chief Secretary as trustee was the Permanent
Secretary, and that the widow had accordingly no
right to appoint a trustee. The appellant thought
that in the circumstances there was uncertainty
as in whom the title to the trust property vested
and moved the District Court under section 112
of the Trust Ordinance by way of summary pro-
cedure for an order vesting the properties in him
and the Permanent Secretary.

The learned Distriet Judge dismissed the applica-
tion on the ground that the appellant should have
filed a regular action and not moved the Court by
summary procedure.

Held ;: (1) That the District Judge was wrong
in dismissing the application.

(2) That where a person asks for a vesting order
under section 112 of the Trusts Ordinance without
asking for any further remedy, the procedure must
be by way of summary procedure and not by way
of regular action.

HunTeER, GOVERNMENT AGENT 03, Sii CHANDRA-
SERERA i
Trusts Ordinance
Scope of seetion 112
See Tritst

Section 98.
See Trist

71
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' Words and Phrases :

Wages Boards Ordinance

Wages Board Ovdinance—Charges under section 21
and 39 (1) —Employer failing lo pay wages o worker
directly—Worker failing to return fo work or call for
Wages—Employer's inability to  find worker—Is
employer liable.

An employer’s failure to pay the minimum rate
of wages to a worker employed under him was due
to the fact that the worker, who, with others, went
on strike did not eall for the wages and could net
be found.

Held : That in the cirvcumstances, the employer
could not be said to have eommitted an offence
under the Wages Bourd Ordinande,

SARANADASA Us. FERNANDD

Wages Boards Ordinance, section 36—ZEmployer
in Engineering frade, worfmen in motor transpori
trade—Is il obligatory on employer o comply with
provisions applicable lo molor fravsport trade ?

Held : (1) That where an employer engaged in
the engineering trade employs workers to drive
lorries, for purposes of transport, it is not obligatory
on liim te maintain in the premises in which he
earried on business one or more registers in the
preseribed form applicable to the Motor Transport
Trade.

(2) That the words ** employer in any trade ' in
section 36 of the Wages Board Ordinance contem-
plates the employer’s trade and not the worker's.

SINNATHAMBY (INsPECTOR OF LABOUR) vs. JINa-
SENA e
Waiver
An intention to waive a right or beuefit to which
a person is entitled is never presumed but must be
proved by the person who asserts it.
See Lundlord and Tenant :
Warrant

See Peval Code

 Criminal habits and tendencies .
See Court of Crimninal Appeal

* For good cause 7,

See Privy Couneil

¢ Ganja’ -
See Poisons, Opiwm and Dangerous Drugs Ovdi-
namnce

* Means ** and ** includes ",
See Landlord and Tennnt

‘* Ordinarily resident ™. s

See Indian und Pakistani Residents (Citizenship)
Aet i

* Waiver of right '

Landlord and Tenant

' Wilfully with intent to

evade .
See Tncome Tan 5

| Writ

Of Prohibition.
See Co-operative Socicties Ordinance

Youthful Offender

See Cours of Crinunal Appeal
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Present : JayaTiLege, C.J. & Dias, S.P.J._
. HUNTER, GOVT. AGENT vs. SRI CHANDRASEKERA :_,
S. . No. 36 I—D. C. Colombo, No. 66 Trust SN
Argued o-m August, 1950 g“&;r”ki

Deecided on : 81st August, 1950

Trust—Colonial Secretary, one of the trustees under last will, functus—Proper successor alleged to

be Permanent Secretary to Ministry of Home Affairs—Uncertainty of title to trust property—Applica-
tion by existing trustee to vest property on trustees by swmmary procedure under section 112 of Trust Ordi-
nance (Chapter 72)—1Is the procedure proper >—Scope of section 112—Section 595 Civil Procedure Code—

. Trust Ordinance—Sections 101, 102,

Under a trust ereated by a will in 1900 the testator appointed as trustees the Government Agent, Western

Province and the Colonial Secretary and empowered his widow and two others to nominate certain other trustees,
where the aboyenamed trustees failed. Owing to changes in the constitution of Ceylon, the office of the Colonial

_ Secretary was abolished and was replaced by that of the Chief Secretary which in turn was abolished leaving some
of its functions to the Permanent Secretary to the Ministry of Home Affairs and Rural Development.

The widow in acting under the power in the last will purported to appoint a trustee as successor to the Chief’
Secretary but was opposed by the appellant, the Government Agent of the Western Province, who contended that the
proper successor to the Chief Secretary as trustee was the Permanent Seeretary, and that the widow had accordingly no
right to appoint a trustee. The appellant thought that in the eircumstanees there was uncertainty as in whom the
title to the trust property vested and moved the Distriet Court under section 112 of the Trust Ordinance by way
of summary proeedure for an order vesting the properties in him and the Permanent Secretary.

The learned District Judge dismissed the application on the ground that the appellant should have filed a regular
action and not moved the Court by summary procedure.

Held : (1) That the District Judge was wrong in dismissing the application,
(2) Tiat where a person asks for a vesting order under section 112 of the Trusts Ordinanee without
asking for any further remedy, the procedurc must be by way of summary procedure and not by way of regular action.
Per Diss, S.P.J.—** By proceedings by way of regular action the petitioner for a vesting order under seetion 112
wonld lose the vital and fundamental benefits of section 112 (2). 'The class of eases for which section 112 was designed
are those in which the Court should act summarily and speedily and not by means of a protracted regular action *'.

Cases referred to: Multucumaru vs. Vaithy (1937) 18 L. Rec 5.
Tambiah vs. Kasipillat 42 N. L. R. 558.
Ambalavanar vs. Somasundera Kurulblal 48 N, L. H. 61.

H. V. Perera, K.C., with E. B. Wikramanayake, K.C.
o tioner-appellant. )
No appearance for the respondent.

and L. G. Weeramantry for the peti-

Dias, S.P.J. by a member of the Executive Council, an
august body consisting mainly of officials, It
was only if such an appointment could not be
made that an ordinary mortal was to be ap-

pointed.

In his wifl of 1909 one M. James Fernando Sri
Chandrasekera created s trust known as * The
Sri Chandrasekera Fund.” He appointed The
Government Agent, Western Province and the

Colonial Secretary to be the trustees of the funds
and provided that in the event of these two
officials, or either of them declining or being in
any wise unwilling, or unable to act as trustees,
it was to be lawful for his widow and two others
named in the will to appoint in writing ** a mem-
ber of the Executive Council” of Ceylon or
fsiling them ** any other fit and proper person.™

It is obvious having regard to the date of the
will. that the creator of the trust wanted his trus-
t=ss to be high officers of the Colonial Government
of that time. If those two officials or either of

—ikemn could not act, their place wag to be taken

The petitioner-appellant is the Government
Apent, Western Province one of the trustees.
He moved the District Court of Colombo in
summary procedure under section 112 of the
Trusts Ordinance, which reads :—

“Section 112 (1) in any of the following eases,
namely—

(1) where it is uncertain in whom the title to any
trust propecly is vested,

(2) .eeaenens {irrelevant)..,...... the Court may make an
order (in this Ordinance called “a vesting order'’)
vesting the property in any such person in any such
manner or to any such extent as the Court may direet.”

1
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The appellant says that owing to changes in
the Constitution of Ceylon the office of Colonial
Secretary was abolished and replaced by that of
Chief Secretary, and that this latter oflice has
also been abolished and some of the functions of
the Chief Secretary have now devolved on the
Permanent Secretary to the Ministry of Home
Affairs and Rural Development. The appellant
says that this Permanent Secretary is the proper
successor to the Chief Secretary as Trustee of
the said fund. The widow of the creator of the
Trust (the respondent), however, has purported
to appoint a trustee as successor to the Chief
Secretary in pursuance of an alleged power of
appointment given to her by the last will. The
appellant says that in the circumstances he has
been advised that the widow is not entitled to
appoint a suecessor to the Chicf Sceretary. He
submits that therefore, it being uncertain in
whom the title to the said trust is vested, it has
beecome neccssary to apply under section 112 of
the Trusts Ordinance for & vesting order.

The respondent appeared and objected. The
District Judge dealt with a preliminary malter
and dismissed the appellant’s application on the
ground that he should have filed a regular action,
and that having moved in summary procedure
his application failed.

At the hearing of this appeal the respondent
did not enter an appearance,

In my opinion the finding of the learned
Distriet Judge is wrong and cannot be supported.

" Section 112 does not indieate what procedure
should be followed when making an application
under that seetion. In Mutitucumarw vs. Vaithy
(1987) 18 L. Ree, 5 Mosley J. said :—

It is, however, contended......... that if he is noten-
titled to an order under section 102 (of the Trusts
Ordinanece), he may apply to the Court for a vesting
order under section 112 (1) (i). Such an order may be
made when it is uncertain in whom the title to any
trust property is vested. The plaintiff has not alleged
any such uncertainty nor has it been shown that any
exists. His claim in this respect must, therefare, fail.
Nor is it elear that the Court, except in o proceeding
under section 101 or section 102 ean make 4 vesting
order under section 112 itself. If it is the intention
of the Ordinance to confer such o power upon the
Court it is strange that it Jdoecs not indicate the pro-
cedure to be adopted for the purpose.™

With the greatest respect, I am unable to
agree with the dictum that a Conrt cannot make
a vesting order under section 112 except in a
proceeding under sections 101 or 102.

In Tambiak vs. Kasipillai 42 N, L. R. 558 the
plaintiff claiming that he was the lawful here-
ditary trustee of a Hindu Temple brought an

action in regular procedure (a) for a declaration
that he was the lawful trustee and mansager for
the protection of the temple and its temporali-

ties ; for an acepunting and for the ejectment of

thie defendant ; and for damages. (b) as ancillary
relief he prayed for a vesting order under section
112 in regard to the temple and its temporalities
on the gromud that it was not possible fo as-
certain the successors in title of the various
properties which constituted the temporalities of
the trust, and it was uncertain in whom the legal
title thercto was vested. (c¢) he also prayed for
an injunction. It appeared that in an earlier
proceeding the plaintiff had proceeded by way o

summary procedure and his application was dis-
missed, I'he plaintiflf appealed against that order
in 40 N. L. R. 298, but his appeal failed on a
prelimiinary point. and the point of law which
now arises could not, thercfore, be argued. In
42 N, T.. R. 558 this Court held that the plaintiff
eould sue rei vindicatio for the trust property
without having recourse to section 102 of the
Trusts Ordinance. It was further laid down
that a claim to a vesting order under section 112
may be asserted in connection with the rei vindi-
catio action, Keuneman, J. said i—

 Beotion 112 appiies to all eases of trusts and not
only to religious trusts......I have not been able to find,
nor has Counsel been able to show me any seection
which lays down & procedure relating to a vesting
owler in connection with the ordinary trust as distinet
from 2 relivious trust. I do nat think, where a power
lizs been expressly given in the Ordinance, we can
deny to tlie parties requiring the exercise of that power
some approprinte procedure, Tun this ease in earlier
prozeedings, it was held that a mere applieation to
Court was not the proper procedure but that a regular
aetion was needed. As there was no uappeal from
that veder for the purposes of this ease, that particular
puint may be reparded as settled. T hold that the
claim to a vesting order may be asserted in an action,
and ihat the present action is in order ™,

-

There are certain points which strike the eye
in regard to this case. In the first place, Kcune-
man, J. did not express agreement with the
finding by the District Judge in the earlier pro-
ceeding that an application for a vesting order
should be made by regular action. All he says
is that there having been no appeal taken
against that order, he is content  for the pur-
poses of the case ™’ he was dealing with to assume
that point te be settled. In the second place,
this case is an authorily for the proposition that
where a person having a cause of action files an
action in regular procedure, it is open to him to
tack on to that action an application for relief
under section 112 of the Trusts Ordinance, This
case is, therefore, not an authority for the pro-
position that when a person seeks relief undes
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section 112 for one of the two- reasons speeified | further remedy or relief, may be made by petition

in that section, without asking for any other
relief, he must do so in a regular aclion.

Finally, we have dmbalavanar vs, Somasundera
Kurukkal 48 N. L. R. 61.
ditary trustee of a madam filed a regular action
against the defendants for ejectinent and dam-
ages. Ile also added a prayer for vesting order
under section 112. Canakaratne, J. said :—

** No special procedure has been prescribed for
obtaining a vesting m-der but seetion 116 (1) makes
the enactments and ules rela Wing Lo eivil provedire
for the time being applicable to all actions amd pro-
ceedinds under the Trusts Orvdinance. The District
Court (Supreme Court) can also direcl the proceditre
to be followed in certain cases (sub-section 2).  Applica-
tion for obtaining reliel may be made aceording to the
Civil Procedure Code. in one of two ways—ecither by
recular procedure or by summary procedure, The
former is the normal mode. ... Ahe Iatter is the exeep-
tional mode....,. No complaint can be made against the
constitution of this action if the appropriale procedure

was to file a regular aeiion ; but if the earreet node
of proceedings was by petition, the fact that the plain-
tiff hias made his application in the form of a suit may
be regarded as a merely formal defeet swidch his done
nobody any harm, as the Court has JLnNiu tion to qaw
relief. The deecision in Tanmbial vs, fpriliat 42 .
L. H. 81 shows that the claim to a vesting erder can
- be asserted by sction

Ambalavanar vs. Somasundera Kurulhal 48
N. L. R. 61 does not decide the point which now
arises. In both the carlier cases, the plaimtiff
had filed an action in regular precedure on =
cause of action against a defendant and he was
permitted in both cases to tack on an application
for a vesting order to the other relief he elaimed,
In the present case the Government Agent is not
suing the respondent on a cause of aetion, All
he has sought to do'is to draw the attentionol the
proper Court to a certain state of faels and has
invited that Court to make a proper order. In
these proceedings no contest has arisen between
rival claimants to the trusteeship,

I would refer to the provisions of seetion 595
of the Civil Procedure Code, which, although it
does not effect the present case, is interesting as
it deals with an analogous matter. Section 593
provides that ** Applications to the District Court
for the exercise of its jurisdiction for *he appoint-
ment or removal of a trustee and notl asking any

Plaintifl as the here-

in the way of summary procedure hereinbefore
preseribed 7

In my opinion where a person asks for a vests
g order under section 112 of the Trusts Ordi-
naneg, without asking for any further remedy,
the procedure must be by way of summary pro-
cedure and not by way of regular aetion. By
proceedings by way of regular action the peti-
tioner for a vesting order under section 112
would lose the vital and fundamental benefits of
section 112 (2). The elass of cases for which
section 112 was designed are those in which the
Court ghould uact summarily and speedily and
not by means of a protracted regular action,
Seetion 595 gives an indication of what the
proper procedure in a case like this should be.
If in regard to the appointment and removal of
a trustee summary procedure is necessary, it
would appear to be egually necessary when it
hecomes the duty of the Court to vest a person
with the status of trustee. The relief indicated
in section 112 (5) appears to be more appropriate
to summary procedure than to regular procedure.
Proceedings under seetion 112 approach closely
Lo the procedure under the Entail and Settlement
Ordinance (cap. 54).

The resultant position ‘which emerges from
these considerations is that where a person
without making any other claim against a person
on a cause of action mercly asks for one of the
two kinds of rcliel mentioned in section 112 he
should apply by way ol summary procedure.

I, therefore, set aside the order appealed
against, and direct that the District Judge
should proceed with the inquiry. As the res-
pondent did not appear at the hearing there will
he no eosty of appeal but the respondent must

| pay to the petitioner the costs of the proceedings

in the District Courts,
Javarmiexr, C.J.
1 agree.

Set aside and sent back.

.
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B. G. WEERASINGHE vs. R. S. R. CANDAPPA
8, C. No, 50—C. B. Colombo, No. 23176

Argued on ; 14th November, 1950
Decided on » 21st November, 1950

Landlord and tenant—Plaintiff’s residential house compulsorily acquired by Crown— Defendant's
premises purchased by plaintiff on defendant’s promise to vacate premises—Defendani’s refusal to vacate—
No suitable accommodation—Ejectment—Rent Restriction Act 8 (c)—Premises reasonably required for
occupation as a residence—Hardship caused to the tenant should be the basis in assessing reasonableness—, -
Purchase of disputed premises a factor to be considered—Court's power to suspend cjectment order to
mitigate hardship to tenanl.

The plaintiff, who had to leave her residential house owing to compulsory acquisition by the Crown, was indueed
to purchase from R the premises, where the defendant was living as a tenant of R, on a promise by both R and the
defendant that the premises would be vacated on the completion of the purchase.,

The defendunt laier refused to vacate the premises and the plaintifl, who was then expecting, her husband and
three children were temporarily accommodated in a small room in the house of plaintiffi’s father, who was himself under
notice to quit.

The plaintiff spought to eject the defendant on the ground that the premises were ** reasonably required for oceupa-
tion as a residence ** for the plaintiff and her family within the meaning of the Rent Restriction Act. The learned
Commissioner dismissed the action beeause he was of the view that a person who becomes u landlord by purchase as
in the circumstances of this ease could not be said to require the premises reasonably within the meaning of the Ordi-
panee and that the plaintifl would have suceeeded il she had been the landlord from the commencement of the tenancy.

Held : (1) That the learned Commissioner had misdirected himself. The claim of a landlord, who is a pur-
chaser of premises, to eject a tenant therefrom should be determined solely by reference to the rca-
sonableness of his requirement for occupation, as in the casc of any other landlord.

2) That in considering whether pramises are reasonably required for the occupation of a landlord, a
Court should take into account, inter aliv, the degree of hardship caused to the tenant by eviction,
(3) That where the hardship of the landlord either outweighs or is evenly balanced with that of the
tenant, the landlord’s claim must prevail,
(4) That where a landlord has obtained an order for possession the Courts have power to suzpend the
order for such a period so as to mitigate the hardship cansed to the tenant by evietion.
Obiter :— The words ** in the opinion of the Court ™ appearing in section 8 (¢) of the Rent Restriction Ordinance
make the trial Judge the final arbiter in determining the competing claims of landlord and tenant
subjeet to the right of the appellate court to interfere where the trial judge has misdireeted himsells

Cases referred to: Gunascna vs. Sangaralingam Pillai (1948) 40 N, L. R, 473.
Koch vs. Abeyaschera (1949) 51 N, L. R, 5486.
Mendis vs. Ferdinands (1950) 51 N, L. R. 427.
Epps vs. Rothnie (1945) K. B, 562,
Coplans vs. King (1947) 2 A. E. R. 393. -
Yoosuf vs. Suwaris (1850) 51 N. L. R. 381.
Wheeler vs. Evans (1049) L. J. B. 1022.

H. V. Perera, K.C.,with Ramalingam, for the plaintiff-appeliant.
H. W. Jayawardene, for the defendant-respondent.

GRATIAEN, J. i and to the defendant that, in the circumstances
in which she and her family were placed, vacant

The defendant was the tenant of a bungalow = possession would be a condition of the purchase.
in Colpetty under M. S. Raju who, at a later date, = The defendant gave an undertaking to vacate
sold the premises to the plaintiff. The plaintiff = the house on the completion of the transaction,
and her family had earlier lived in her own house | and there is no question that it was on the faith
in Nugegoda, but this property was compulsorily | of this promise that the plaintifl purchased the
acquired by the Crown in April, 1949, and a few | propertyin August. 1949. 'Thereafter, for reasons
months later she was obliged to vacate it on an | which, owing to the acute housing shortage in
order of Court. She accordingly negotiated with | Colombo, are understandable though not com-
Raju for the purchase of the premises occupied | mendable, ke refused to honour his undertaking_
by the defendant, and it was made clear to Raju | The plaintiff, 12r husband and three young
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¢hildren were aceordingly placed in a most
embarrassing position, and they were compelled
to make certain makeshift arrangements for
their shelter. They were given temporary ac-
commodation in a small room in the house
occupied by the plaintiff’s father who was him-
self under notice to quit. The situation was
further complicated by the circumstance that
the birth of yet another member of the family
was anticipated in May, 1950. The defendant
nevertheless pointed to his own difficulty in
finding suitable accommodation for himself and
* his family, and he adamantly refused to quit the
premises.

The plaintiff sued the defendant in the Court
of Requests of Colombo on 6th October, 1949,
to have him ejected. The defence was that the
premises were “‘not reasonably required for
occupation as a residence ” for the plaintiff and
her family within the meaning of the Rent
Restriction Ordinance. This contention pre-
vailed in the lower Court, and the present appeal
is from the judgment of the learned Commissioner
dismissing the plaintifl’s action.

It is now settled law that in considering
whether premises are reasonably required for the
occupation of a landlord, a Court must take into
account, inier alia, the degree of hardship which
an order for eviction would cause to the tenant
Gunasena vs. Sengarvalingam Pillat, (1948) 49
N. L. R. 478. As Windham, J. points out, the
lack of alternative accommodation for the tenant
sought to be evicted is a relevant and indeed a
very important factor for consideration, but ““a
case might well occur where, after duly consider-
ing the fact that there wasno alternative accommo-
dation, the Court might still consider that the
landlord’s requirement was reasonable™. Mr.
Javawardene reminds me that in Koch vs. Abeya-
sekera, (1949) 51 N, L. R. 546, I had expressed
the view that ““the claims of a tenant who, in
spite of diligent search, has failed to find alter-
native accommodation should be preferred to
those of a landlord whose family does at least
possess & home in which they can continue to
live®’. This is still my view, but the principle
cannot apply where, as in the present case, the
tandlord who claims to be restored to occupation
of his own house is,.at the relevant date, living
precariously and in great discomfort in circums-
tances which make continuity of tenure in the
other premises uncertain,

In Mendis vs. Ferdinands, (1950) 51 N. L. R,
427, my brother Dias, if I may say so with
respect, had exhaustively analysed the effect of
the earlier decisions as to the rules which should
guide a Court in deciding between competing

elaims for premises to which the Rent Restriction
Ordinance applies. He pointed that the land-
lord’s claim must prevail when, in the Court’s
opinion, the hardship to the landlord either
outweighs or is evenly balanced (as far as such
matters ean be assessed) with that of the tenant.

If the present case be considered on Lhis basis
in the light of the facts which have been accepted
by the learned Commissioner, I think that the
hardship to the plaintiff if eviction be refused
would certainly not be less than the hardship
which would be caused to ihe defendant if
eviction were ordered. Iudeed, the impression
I have formed is that the learned Commissioner
would himself have taken the same view in
determining the balance of hardship if the plain-
tiff had been the landlord from the comvmencement
of the defendant’s tenancy. The learned Com-
missioner seems to have thought, however, that
the circumstance that the plaintiff had only
become & landlord by purchase and subsequent
attornment was a disqualifying factor in her
case. ‘“A person who becomes a landlord in
such fortuitous circumstances as have been
established in this case™, he said, ‘‘ cannot be
said to require the premises reasonably within
the meaning of the Ordinance. The mere pur-
chase of premises would not create in the pur-
chaser a rteasonableness which the law would
recognise so as to entitle that person to eject the
oceupier. I therefore............ dismiss this action
with costs ™.

In my opinion the learned Commissioner has
gravely misdirected himself in permitting this
factor to influence his judgment. It is no doubt
true that in England a person who becomes a
landlord by purchasing a dwelling house after a
preseribed date is disqualified by statute from
claiming an order for ejectment on the ground
that the premiscs arve reasonably required for
his oceupation (28 and 24 Geo. vs. Cap. 32 Schedule
1 para (k)). The intention of Parliament in
introducing this enactment was to protect a
tenant from having the house in which he lives
bought over his head Epps vs. Rothnie, (1945)
K. B. 562. The Ceylon Legislature, however, for
reasons which it is.not the function of this Court
either to question or to praise has advisedly
chosen not to disqualify persons who become
landlords by purchase from claiming possession
under the Rent Restriction Ordinance. The
claim of such a person to cject his tenant must,
as in the ease of any other landlord, be deter-
mined solely by reference to the reasonableness
of his requirement for occupation of the premises
at the relevant date. In my opinion the circums:
tances in which the plaintiff came to enjoy the
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status of a landlord cannot affect the issue one |
way or the other. It is the reasonableness of
his present requirement for the premises which
the Court must adjudicate upon,

Mr. Jayawardene argued that the words * in
the opinion of the Court’ appearing in section
8 (¢) of the Rent Restriction Ordinance make
the trial Judge the final arbiter in determining |
the difficult questions arising from the competing
claims of landlord and tenant. This is certainly
the view taken by the Court of Appeal in regard
to analogous proceedings in England, subject,
of course, to the right of the appellate Court
to interfere where the trial Judge has misdirected
himself—( Vide Coplans vs. King, (1947) 2 A. E. R.
893). As I have not had the advantage of a full
argument on this point, I am content to assume
for the purposes of this appeal—although 1 do,
not hold—that this principle should be adopted
in Ceylon, In my opinion, for the reasons which
I have already given, the learned Commissioner’s
judgment in the present case is vitiated by a
clear misdirection’in law, and I am satisfied that
but for that misdirection he would himself have
entered judgment in favour of the plaintiff. I
accordingly allow the appeal and enter judgment
in favour of the plaintiff as prayed for with
costs here and in the Court below. Justice
demands, however, that in order to mitigate the
hardship which the order for ejectment will un-
doubtedly cause to the defendant, he should be
given reasonable time within which to make
other arrangements for the accommodation of
himself and his family. I accordingly order that
the writ of ejectment should not issue until 1st
January, 1951,

In making this order, I am aware that in
Yoosuf vs. Suwaris, (1950) 51 N. L. R. 381, my

brother Basnayake questioned the legality of an
order suspending the operation of a deeree for
ejectment in rent restriction cases except by
consent of parties. I respectiully apree that
where a Court has decided that the present
requirement of a landlord for his promises is
reasonable it is quite fantastic to make an order
that he should nevertheless be deprived of pos-
session for a very long period, On the other
hand, there is precedent in England for suspend-
ing an order for ejectment for a short time so as
to mitigate the hardship caused to the tenant,
and it does not seem to me that these precedents
can be traced to the dillerences in language
which undoubtedly exist between the English
Act and the local Ordinance. In both countries
the question of reasonableness must be deter-
mined by reference to existing conditions, but,
as Seott L.J. points out in Wheeler vs. Evans,
(1849) L. J. R. 1022, ““it is obvious that con-
sideration of the question of hardship must, to
some extent, include the future as well as the
present ’. In the same case, Asquith L.J. said,

| ““ An order for immediale possession may cause

greater hardship to the tenant than its refusal
would to the landlord, yet it may be that if the
order were suspended for (a short time) it would
cause léss hardship to the tenant than its refusal
would to the landlord . The Court of Appeal
accordingly upheld an order in fayour of the
landlord upon the condition that the order should
be suspended for a period of four months. 1 sce
no compelling reason why the Courts in this
country should be precluded from making similar
orders when justice requires that they should be
made.

Appeal Allowed.

Present : Basnavagke J. & GUNASEKER4A, J.

MANUELPILLAT vs. NALLAMMA

8. C. No. 217—D. C. Jaffna, No. 4704

Argued on : 5th December, 1950
Decided on : 30th January, 1951

Donation—Revocability—Grounds for—Ingratitude—Personal violence—Laying of impious hands

—Meaning of—Roman-Dutch Law,

Held : That a donor who suffers personal violence at the hands of the donee is entitled to an order of Court
revoking the gift on the ground of “ ingratitude *'.

g Per BasNAYARE, J.—* Whether the Latin word * impias "'is rendered impious as de Sampaye, J., has done or
ssacrilegious’ as Krause has done, the legal position is the same. It is impious or saerilegious for a donee who has derived
benefits from a donor to strike him or use personal violence on him ', -

]
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Cases referred to: Sivarasipillai vs. Anthonypillai (1937) 40 N, L. R. 47.
Text Books referred to ; Voet—Book XXXIX, Title V, Section 22, p. 25. (De Sampayo’s translation.)

Voet—Book XX XI1X, Title V, Section 22, p. 50.

(Krause’s translation.)

Van Leuwen’s Uensura Forensis—-Book IV, Part I, Chapter XII, Section 20, p. 91

{Barber's translation).

Van Leuwen’s Commentaries—Kotze’s translation, Vol. 2, p. 235-236.
Huber's Jurisprudence of My Time—-Vol. I, Sections 33-37, p. 477.
Maasdorp, Book III, Chapter II, Sections 16-17, p. 208,

Grotius, Book III, Chapter I1, Sections 16-17, p, 287,

Lee's Grotius, pp. 310-811.

Burge’s Commentaries on Colonial and Foreign Laws, Vol. 2, p

. 146.

Domat—Vol. I, Treatise on the Civil Law, p. 406, Part I, Book I, Title X, Section IIT,

Paras, 941-942,

S. J. V. Chelvanayakam, K.C., with §. Thangarajah, for the defendant-appellant.
S. Nadesan,with H. W. Thambiah, for the plaintiif-respondent.

BaAsNAYAKE, J.

This is an appeal from a judgment of the |

District Judge of Jallna ordering the revocation
of a deed of gift made by the plaintiff-respondent
one Nallamma in favour of her husband one
Soosaipillai Manuelpillai, the defendant-appellant.

Shortly the facts are as follows : The plaintiff
is a Hindu and the defendant a Roman Catholic.
Since the death of her first hushand one Naga-
many in July, 1943, the plaintiff lived with the
defendant, her husband’s carter, as man and
wife till February, 1946, when they were married
in Church. Both before and after the marriage
the defendant acted eruelly towards the plaintiff.
He assaulted her, extracted money from her,
and forced her to execute transfers of her pro-
perty. As life with the defendant was becoming
intolerable, in May and December, 1946, she
lodged complaints at the Chankanai Police
Station. But i January, 1947, despite the
harsh treatment meted out to her by the defen-
dant, the plaintill made a gift of all her lands to
him reserving a life interest. Thereafter on 25th
April, 1848, the defendant assaulted the plaintiff
again and drove her out of the house. On the
26th of Apri1, 1948, she once more lodged a com-
plaint at the Chankanai Police Station. It reads:

* Last night about 9 p.m., while I was in my
house my husband Soosaipillai Manuelpillai
came drunk and abused me in indecent language
and assaulted me with hands all over my body
and pulled me down and kicked me several
times on my baek. I raised cries, He then
brought an axe and said that he will kill me
with it by cutting if I raise cries. Through
fear I did not cry out after. He then came up
and held my hand and pulled me out and
asked me to go out and not to step into his
house.” '

The plaintiff did not thereafter make up with
the defendant and on 27th July. 1948, the
present action was instituted.

In the course of the trial it was admitted by
both sides that this case was governed by Roman
Duteh Law and it is on that footing that the
case has been argued in the trial Court as well as,
here.

Learned Counsel for the appellant submitted
that in the instant case there was no proof of
ingratitude and that the plaintifl was therefore
not entitled to revoke the donation. He cited
the case of Stvarasipillas vs. Anthonypillad (1937)
40 N. L. R, 47 and contended that an assault
committed by the husband on the wife did not
come within any of the following five instances
of ingratitude indicated in the judgment of
Soertsz, J.—

{1) the laying of impious hands of the donee on the
{ donor, .
} (2) the donee outrageously defaming the donor,

(3) the donee causing the donor enormous loss,

(t) the donee plotting against the donor’s life,

(5) the donee failing to fulfil the conditions annexed
to the gift. .

For the purpose of this case it is not necessary
to discuss instances (3), (4), and (5).

| Learned Counsel submitted that instance (1)
does not apply to a case where the husband
assaults the wife, He submitted that it applies
only to cases where the donee is under a duty to
treat the donor with respeet as in the case of
parent and child, He relies on the word * im-
pious "', which is the rendering of the Latin word
impias in de Sampayo’s translation of Voet.
Book XXXTIX, Title V, Section 22, p. 25 Krause
i Book XXXIX, Title V, Section 22, p. 50 trans-
lates the relevant passage of Voet thus: “ If the
donee has laid sacrilegious hands on the donor
(i.e., has assaulted him.™)

Reference to the other Roman Dutch com-
mentators makes it clear that what de Sampayo
has rendered as *“ if the donee should lay impious
‘ hands upon the donor™ is only another way of
| saying that the donee has used personal violence
| on the donor. :
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In order to obtain a clear picture of the Roman
Dutch Law on the point I have éxamined the
works of the various commentators, whose
statements of the law on this point are set out
below.

(@) Van Leeuwen's Censura Forensis (Barber's
translation) Book IV, Part I, Chapter XII, Section 20,
p- 91,

“ And so a duly constituted gift can never be re-
voked by the donor, unless the donsé has turned
out to be ungrateful, as, for instance, when he has
damaged the honour of the donor, has used personal
violenee towards him, or has made an attempt on
his life, or has wasted his property, or has not ob-
served the agreement attached to the gift.”

. (b) Van Leeuwen’s Commentaries Kotze's transla-
. tion, Vol. 2, p. 285-236.

*“ Donations again may also be revoked and can-
celled by reason of great ingratitude and injury done
to the donor ; as whers the denee has attempted the
life of the donor, assaulted him, or publicly slandered
him, or has relused support to the donor who has
been reduced to poverty, and the like.”

(¢) Huber's ** Jurisprudence of My Time™ Vol. 1,
Sections $5-37, p. 477,

* Yet there are aulso cases in which donations
already made are invalidated, not through repen-
tence or death of donor or donee, nor through loss
of the deed of gift, nor alicnation of the property
donated, nor on the pretext that the donation would
be to the prejudice of another, nor finally through
command of the princeps or soversign power of the
country ;

¢ 36, But for two reasons only, firstly, on the
ground’ of ingratitude of the donee towards the
donor ; and sccondly, through subsequent birth of
children.

*37. Ingratitude has five species or cascs:

{1) If the donee has sought to take the
life of the donor ;

{2) If he has laid viclent hands upon
him ;

{(8) If he has grievously insulted him ;

(4) If he has wrought great damage to
his property ; and

(3) If he has not observed the terms
and expressed object of the dena-
tion which was made,

To this the jurists have added, not without reason,
if one, who has obtained the denation of all or most of
a person’s property, refuses muintenance to the donor,
when he has fallen into property.”

(d) Grotius :

(i) Maasdorp’s transiation Massdorp, Boeok III,

Chapter 11, Sections 16-17, p. 206,

“16. A donation once made is valid and irrevo-
cable,
“ 17, Unless the accepior attempts the life of the

donor, ot strikes him, or attempts to ruin his estate.
Malicious slander or any other great injury gives the
same right, except to mothers who marry a second
time. Causes of equal or greater weight are also
held to have the same foree, amongst others the
neglect of the acceptor (if he has the means) to
maintain the donor in his utmost ne=d.”

Vol. XLIV -
(ii) Herbert’s translation Grotius, Book 113,
Chupter 11, Sections 16-17, p. 287, -

* A donation once made is binding and irrevoeable,

“TInless the aceeptor has attempted the life of the
donor, or inflicted on him personul violence, or has
contemplated making all his property of no value.
Slander, or reproach, or other grieveus injury, con-
fers the same legal eifect except to mothers who have
married a second time. Jatters of the same or
preater weight are also considered to be of the same
consequence and amongst these also the refusal of
the acceptor (should he have the means) to suppert
the donor in his utmost need.”

(iii) Lee's translation, Lee's Grotius, pp. 810-311, .

A mift once made tetains its force and eannot be
revoked.

“ Unless the donee has attempied thc donor's
death, beaten him, or “sought to deprive him of
all his property. OQutragcons slander or other great
injury gives the same right of revocation, execpt to
mothers who contract a second marviange. Causes
of equal or greater weight are held to have the same
effect, and amongst them if the donee, having the
means, has refused to support the donoer in his
utmost need.”

I have also consulted Burge and Domat.
Burge Burge’s Commentaries on Colonial and
Foreign Laws, Vol. 2, p. 146 expresses his view
thus :—

** A donation may become revoked by the non-
performance of the condition to which it has been
made subject, or ob ingratitndinem donatarii.  In the
first casze, the donution is determined by the very
terms in which it is granted ; in the latter, it is not
revoked {pso jure, but only by the scntence of the
Judge, post plenmm cousae cognifionem. 'The canses
for which it may, en the latter ground, be revoked
consist of personal wviolemee against the donors
attempts on his life, or some great damage to his
property.”’ .

Domat Vol. I, Treatise on the Civil Law, p. 406,
Part I, Book I, Title X, Secction III. Paras
941-942 says :(—

“The first engagement of the donee is to satisfy
the charges and conditions of the donation, when
there are any ; and if he fails in it; the donation may
be revoked. according to the cireumstances, (Art,
1, Para, 941)." .

‘** The second engagement of the donee is thank-
fulness for the benefit reccived ; and if he iz ungrate-
ful to the donor, the donation may be revoked
according as the deed of the donec may have given
occasion for it, Thus, the donor may revoke the
donation, not only if the donec makes any attempt
upon his life or honour, but likewise if he commits
any violence or outrage upon his person, or dees
him any injury ; or it he oceasions him any consider-
able loss by unfair practives. (Art TI, Para, 942)."

I have quoted cxtensively from the commen-
tators both ancient and modern in order to show
that there is no difference of opinion among
them on the question before us. Whether the
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Latin word impias is rendered ** impious*’ as de | as the donee has used violenee on the donor, the
Sampayo has done or “ sacrilegious ”* as Krause | donor is entitled to an order of Court revoking
has done, the legal position is the same. It is | the deed of gift, cxecept in so far as it affects
impious or sacrilegious for a donee who has | those who have prior to the institutien of this
derived benefits from a donor to strike himi or | action purchased any of the lands gifted to the
use personal vielence on him. It is in that | donee by the donor by her deed No. 1730 of

sense that I understand that these words have | 13-1-47.

been used by the learned translators and not in The appeal is dismissed with costs.

the sense in which learned Counsel submits they |

should be construed. Appeal dismissed.
. GUNASEKERA, J. :
It is clear therefore that in the imstant case I agree.

Present : Dias, S.P.J.
W. UKKU BANDA vs, M. TIKIRI BANDA

8. €. No. 185, 1950—C. R. Panwila, No, 814

Application for Leaque to Appenl

Argued on : 21st December, 1950
Decided on : 17th January, 1951

Agreement—Cultivation of land in. Anda—No evidence of duration of contract or of land being
chena or paddy—Enforceability—Section 2 of the prevention of Frauds Ordinance (Chapter 57)—Ex-
ception to—Section 3 (1) of the Ordingnee—What must be proved.

The plaintiff alleged that on an inforimal agreement with the defendant, he had undertaken to cultivate jungle
land and to give the defendant a share of the produce.

The plaintiff further allzged that in hreach of the agresment the defendant appropriated the whole of the pro”
duce and claimed RHs. 500 as damages, The defendant denied any such agreement and contended that the plaintiff was
a labourer employed to clear chena land, for which he had been paid his wagces,

The Commissioner found that the plaintiff was not a labourer and that there was an informal agreement by
the parties to share the produce of the land. There was no evidence as to the date and duration of the agreement or
that the land was chena or paddy.

Held : (1) That the agreement was obnoxious to seetion 2 of the Prevention of Frauds Ordinance.

{2} That in order to suceeed in Bis ¢laim the plaintiff must establish his case as one ¢oming within the
exception referred to in section 3 (1) of the Ordinance.

(3) That a plea under section 3 (1) can only suceeed on proof—
(a) that the land is a paddy fleld or chena land.
(b) that the informal contract or agreement was for 4 poriod not exceeding twelve months ; and
(r) that the consideration of such contract or agreement s that the cultivator is to give the
owner a share of the crop or produce. !

Cases referred to: Sayaloo vs. Kalinguwa (1887) 8 8. C. €. 6%,
De Silva vs. Thelenis (1916) 3 C. W. R, 130.
Eliyas vs. Sevunhariy (1914) 18 N, L. R. 82.

T. B. Dissanayake, for the petitioner and the defendant-appellant.
P. Somatilakam, for the plaintiff-respondent.

agreement he and the appellant agreed that the

The defendant-appellant had obtained leave | plaintiff was to cultivate this land and that he
and licence from the Superintendent of Hatale ' should appropriate  of the produce and render
Estate to cultivate a piece of jungle land belong- | to the appellant a } share. The plaint does not
ing to the estate, The appellant savs it was ““ a | state, nor does the evidence indicate, when this
little more than } of an acre "', ' informal agreement was entered into or for what

D1as, S.P.J. ‘ The plaintiff’s case is that by an informal oral
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period it was to continue. These facts have a

material bearing on this case.

Plaintiff’s complaint is that the appellant on
August, 21st 1949, wrongfully appropriated the
whole of the produce to the plaintiff’s loss and
damage of Rs, 500. The appellant’s case is that
there was no agreement between plaintiff and
himself, and that the plaintiff was a labourer
who was employed to clear half an acre of chena
land, and that the plaintiff worked for about a
week and was paid his wages.

The Commissioner of Requests has held, and
his finding cannot be disturbed, that plaintiff
was not a Iabourer, but that there was aninformal
agreement between the parties under which the
plaintiff and the appellant were to share the
produce.

The manner in which the issues have been
framed and the evidence led have tended to
mask the real issue which arose for decision. At
the commencement of the trial the parties framed
six issues, After the plaintiff had closed his
case, and the appellant was in the witness box,
the defence raised the real issue in the ease, viz.,
No. 7, which the Commissioner noted as Issue
1. On July, 21, 1950, after the case was
closed, the Judge reserved his judgment until
August, 4, 1950. On that day the date was put
off until August, 11. On that day the Commis-
sioner recorded 1 am framing the following
additional issues,” which he proceeded to number
5 to 8, overlooking the fact that there were
already in existence the earlier issues 5 to 7. In
his judgment he has answered Issues 1 to 8 and
has ignored the other three, Furthermore, both
Counsel and I found it difficult to ascertain what
the issues were which he was dealing with.

The real question for decision is this : It being
conceded that the informal oral agreement: is one
which is obnoxious to the provisions of section
2 of the Prevention of Frauds Ordinance (Chapter
57) is it saved by the provisions of section 8 (1) of
that Ordinance ? 22

The onus on that issue lies on the plaintiff,
but the evidence is far from clear. It is plain
from the difficulties which the Commissioner en-
countered in writing his judement, that it was
the vague manner in which the plaintill either
deliberately, or inadvertently, led his proof, that
eaused all the trouble,

Section 8 (1) of Chapter 57 reproduces the
provisions of Ordinance No. 21 of 1887. This
statute was enacted by reason of the deeision of
the Full Bench in Sayatoo vs. Kalinguwa (1887)
8 5. G C, 67 where it was laid down that an

agrcement belween parties for the eultivation of
land in anda is a contract or agreement for
establishing an interest affecting land within the
meaning of section 2 of the Prevention of I'rauds
Ordinance. Burnside C.J. said :—

*1 do not think we should coneern ourselves in
interpreting the law, whether our decisions would
encourage or discourage agriculture, or impose hard-
ships. We should not make law "’

Clarence J. said :—

** If the operation of the ¢nactment will be to inflict
hardship; we must leave it to the Legislature to inter= -
posa ; we are not at liberty on that account to legislate
ourselves * Dias J. was of the view that the provisions
of section 2 of the Prevention of Frauds Ordinance
was “to do away with ande eultivation’ naturally,
this was a severs blow to the peasanls whoe from time
immemorial had given their paddy liclds and chenas
for eultivation in consideralion of the cullivators being

-paid for their labour by a share of the produse. The
Legislature therefore intervened.

The preamble to Ordinance Mo, 21 of 1887 says :—
** Whereas it is expedient to exempt ¢ertuin contracts
for the cultivation of paddy fields und chena lands
from the operation * of Ordinance No, ¥ of 1840 (Chap-
ter 57). Seetion 1 of the Ordinance enacts : —

™ The provisions of section 2 of the Ordinance No, 7
of 1840 shall not be taken to apply to any contruct or
agreement for the cultivalion of paddy fields or chena
lands for any period not exceeding twelve months, if
fite consideration for such contract or agreement shall
be that the cultivator shall give the owner of such
fields or lund any share or shares of the crop or pro-
duce thereof.”

This section with a few immaterial amend-
ments has been reproduced as section 8 (1) of
Chapter 57 in the Revised Edition of the Ordi-
nances.

It is therefore. clear that in order to obtain

the benefits of this provision it must be proved :

(a) that the land is a paddy field, or a chena
land ;

(b) that the informal contract of agreement
must be for a period not exceeding twelve
months ; and

(¢) the consideration of such contract or
agreement must be that the eultivator is to
give the owner a share of the crop or produce.

Shouid the proof fail on any one of these points,
scetion 3 (1) will not apply, and the case will be
caught up by the general rule in section 2 which
makes the informal agreement of no force or
avail.

In de Silva vs. Thelenis (1916) 8 C. W. R. 130
referring to section 3 (1) de Sampayo J. said :—

“When an exception is introduced into the peneral

law, the rule I think is to construe the exception strietly,
so that the general law may have full operation, subject

only to the particular exception.”
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Therefore, the onus lay upon the plaintiff in this
case to oring his case fairly and squarely within
the exception, and not leave it, as he has done,
in a nebulous state.

This land is not a paddy field. The plaintiff
has not satisfied the Commissioner that it is a
chena, for the Judge says that ‘“‘ the nature of
the crop suggests that this land was more a chena
land and not a regularly cultivated land.” Section
3 (1) does not apply to a land which is *“ more a
chena than a regularly cultivated land.”” It was

. the duty of the plaintiff to have proved to the
Judge’s satisfaction that it was a chena at the
date he took it for cultivation. There is, how-
ever, a more serious obstacle in the way of the
plaintiff. It was his duty also to prove that his
agreement with the defendant was for a period
“not exceeding twelve months.” If it was for
a longer period, the provisions of section 3 (1)
will not apply.

The case of Eliyas vs, Savunhamy (1914) 18
N. L. R, 82 ig in point. The informal agreement
in that case was for an indefinite period of future
cultivation, and it established in effect a kind of
partnership in the land. The faets also disclosed
that this partnership had continued for seven
years prior to the action being filed. Therefore,
de Sampayo J. held that the case fell under
section 2 and not under section 8 (1). I respect-
fully agree.

I set aside the judgment and decree appealed
against and send the case for a new trial on the
following specific issues :—

(@) On what date was the informal agree-
ment entered into between the plaintiff and
the defendant ?

(b) Was the said agreement for a period not
exceeding twelve months ¥

(¢) Was the said land a “ chena™ land
within the meaning of section 3 (1) of Chapter
57 at the date of the agreement ?

Plaintiff will be entitled to sueceed only if he
proves that the agreement was for a period not
exceeding twelve months, and that at the date
of the agreement the land was a chena. :

The new trial shall take place before another
Commissioner,

The parties shall not be at liberty to canvas
the question that plaintiffl was a cultivator and
not a labourer.,

Each party will bear their costs of the first
trial and of this appeal. All other costs will be
in the diseretion of the Commissioner of Requests,

Set aside and sent back
for trial on specific issues,

Present : Basvavake, J, & Puirg, J.

- PERERA AND OTHERS vs. PERERA

8. C. No. 58—D. C. (Inty.) Colombo, No. 6329/8

Argued and decided on : 13th October, 1950

Civil Procedure Code—Money decree—Egamination of debtor under section 219—Writ issued
but unexecuted for want of debtor’s address—Subsequent application to re-issue writ—Due diligence—

Section 337 Civil Procedure Code.

The plaintiff, a deeree holder against the defendant, diseovered after examination of the defendant under section
219 of the Civil Procedure Code, that his assets were so small that no useful purpose would be served by selling them

in execution,
the defendants’ address,

He, however, obfained a writ, which was returned unexecuted owing to plaintiff’s failure to furnish
Two years thereafter, the plaintift applied to the Court for a re-issue of the writ, which

was refused on the ground that on the last preceding application the plaintiff had nol exercised due diligence to pro-

cure complete satisfaction of the decree.

Held : That in the circumstances the plaintiff could not be said not to have used due diligence and the applica-

tion to re-issue should have been allowed,

Case referred to: Palaniappa Chetty vs. Gomes et al (1895) 1 N. L. R. 856 ; Perumal Chetty vs. Perera 2 Brown
29 : Ephraims vs. Sitve (1903) 6 N, L. R. 301,

Y H. W. Thambiak, for the plaintiff-appellant.

- G. T, Samarawickrema, for the defendant-respondent,
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BASNAYAKE, J.

The appellant appeals from the judgment of
the District Judge refusing his application to
execute a decree in his favour on the ground
that he has not satisfied the Court that on the
last preceding application due diligence was used
to procure complete satisfaction of the decree.

The facts shortly are as follows : —

The defendants to this action were sued on a
promissory note and it was ordered and decreed
that they do jointly and severally pay to the
plaintiffs a sum of Rs. 868:50 with interest
thereon at 18 per centum per annum from 13th
January, 1945,

Within a month of the decree the plaintiff
applied for the execution of the decree against
the 2nd defendant, and he was examined under
section 219 of the Civil Procedure Code. Te
stated : ““ I have no movable property in Kalutara
nor in Horana, I have two deeds pertaining to

_certain lands within the Kalutara District. I
have the particulars of those deeds. I have no
other immovable property nor have I any sort of

business. I am jobless and am being supported
by my relatives. I have been sick for a long
time *

An examination of the deeds referred to by
the 2nd defendant revealed that his interests
thereunder were so small that no useful purpose
would be served by proceeding to sell them in
_execution. That examination was in September,
1947. Writ was however issued and it was
returned unexecuted as the 2nd defendant’s
residential address was not furnished by the
plaintiff. The plaintiff explains his omission to
do so. He says he did not know the 2nd defen-
dant’s address. Thereafter in June, 1949, the
plaintiff applied for a re-issue of the writ and
objection was taken and upheld on the ground
abovementioned.

The fhaterial portion of the provision of the
Code under which the learned District Judge has

LPresent :
PAKTADASAN vs,
A

Argued on :
Decided on :

procure complete satisfaction of the decree.....,

acted reads: ** Where an application to_execute

| a deerce for the payment of money or delivery

of other property has been made under this
Chapter and granted, no subsequent application
to exccute the same decree shall be granted
unless the Court is satisfied that on the last
preceding application due diligence was used to

L5 ]

In the instant case before taking out writ of
execution the plaintiff had the 2nd defendant
examined under section 219 of the Civil Pro-
cedure Code. His evidence disclosed that his
assets were a share in a land worth Rs. 30 and
an inlerest in a mortgage bond for Rs. 50. In
those circumstances the plaintiff cannot be
blamed for not proeeeding to execution at that
stage, '

The prohibition is against granting a second
application when duc diligenee was not used to
obtain complete satisfaction of the decree. It
would be unwise to lay down a generel rule as
to what constitutes due diligence in the context
of section 387. Each case would depend on its
own circumstances. But where the defendant
when examined under scction 219 of the Civil
Procedure Code discloses that he has no assets
which the plaintiff may usefully seize in execu-
tion of his deeree and the plaintiff desists from
proceeding to execution immediately, he cammot
in our opinion be said not to have used due
diligence. Our view is in accord with the pre-
vious decisions of this Court. Pealaniappa Chetty
vs. Gomes et al., (1895) 1 N. L. R. 3856. Perumal
Chetty vs. Perera. 2 Brown 29. Ephraims vs.
Siloa, (1908) 6 N. L. R, 301. .

We see no ground on which the plaintiff’s
present application can be refused.

The appeal is allowed with costs here and in
the Court below. -

Appeal allowed.

Prrie, J.

I agree.

BASNAYARE, .J.

MARSITALL APPU

182", R. Colombo 248321

22nd January, 1951,
© 27th I‘Fhruar\ 1951.

Landlord and tenani—Lease of grass land and vegetable enclosure only—Are they “prmuses

within the meaning of Rent Restriciion Act No.

20 of 1948 ¢

[l
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Held : That the word ** premises ' in the Rent Restriction Act (No. 20 of 1948) is used in the sense of a building
with the land appurtenant thereto devoted to residential or business purposes and does not apply to a grass land and
vegetable enclosure where there is no building and where nobody lives.

Cases referred to : Beacon Life d: Fire Assurance Co, vs. Gibbs (1 Moore, I, €., N, 5., p. 97).
FPoynten vs, Cran, (1910) AL I 205 at 218.
Maxwell on Interpretation of Statutes, 9th Edn., p. G.

' 8. Canogarayar, for the defendant-appellant.

H. A, Koattegoda, with Ratwaite. for the plaintifl-respondent,

BASNAYAKE, J,

The question thal avises for deeision on this
appeal is whether a grass field within the Munici-
pality of Colombo comes within the ambit of the
Rent Restriction Aet No. 29 ol 1048 (hereinalter
referred to as the Aet).

The land in question is a grass land and vege-
table enclosure within the Municipal limits of
Colombo in extent five acres let at a monthly
rent of Rs. 190. There is no dwelling house on
the land and nobody lives thereon, The defend-
ant claims to have improved it by planting grass
and vegetables at considerable expense.

Section 2 (4) of the Act provides that so long
as it is in operation in any area, its provisions
“ shall apply to all premises in that area, not
being excepted premises *. The expression ** pre-
mises " is not defined in the Aet. 'We have there-
fore to ascertain the sense in which the word is
used in section 2 (4). In a deed the ** premises
arc all the parts preceding the habendwn, In
popular language it i$ applied to buildings, Beaeon
Life and Fire Assurance Co. vs, Gibbs (1 Moore,
P, G, N, 5. p. 97). Its oniginal meaning in law
was the thing previously expressed. The deve-
lopment of the expression is thus stated by Innes

“ It way the English custom, in leases and other dis-
positions of real estate, Lo set oul initially the names of
the parties, anrd also a detailed deseription of the pro-
perty dealt with, This was referred to in subsequent
portions of the document us the " premises '"— the things
already premired. Graduoully the expression was also
used to indicate nol the deseription of the property Ieased,
but the property itsell. Hence its popular meaning
came to be a building with the ground and other movable
adjuncts belonging to ik

The golden rule of interpretation is that the
words of a statute must prima facie be given their
ordinary meaning, Maxwell on Interpretation of
Statutes, 9th Edn., p. 6. I have examined the
various provisions of the Aect and find therein
nothing that requires the word to be given any
special meaning. In fact sections 5, 6, 7, 10 and
11 appear to my mind to indicate that the Aect
uses the word * premises ” in the sense of a
building with the land appurtenant thereto de-
voted to residential or business purposes.

I therefore hold that the grass field and vege-
table enclosure in question do not come within
the ambit of the Act.

The appeal iz dismissed with costs,

Appeal dismissed.

J., Poynten vs. Cran, (1910) A. D. 205 at 218. : |

Present ! Basnavaxe, J. & Swan, J, _
FRANCISCO vg. SWADESHI INDUSTRIAL WORKS LIMITED

S, €. 805—D. C, Colombo 3759/L

Argued on ¢ 14th December, 1950,
Decided on ¢ 27th Febraary, 1951,

Fidei-commissum—Deed of gift prohibiting only sale or merigage—No direction in the event of
sale or mortgage—Beneficiaries not clearly designated—Term *° authorized person ™ in deed too vague to
denote class of beneficiaries—Translation—Not proper for Judge to substitute his vwn version in place of
official version of docwment in language other than English.

Le

By deed the donor gifted certain properties reserving to himself possession of thetn during his life time and under-
taking not to sell or mortgage thiem. The deed further stipulated that after the death of the donor ** the said donee
Juan Agonis Perera Appulamy and his descendants and his heirs executors administrators and assigns and authorized
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persons shall be at liberty to transuct the snme among each of their co-heirs but shall not in any mauner sell oz mortgage
any one of the suid lands with the intention of alienating the same ™, The deed contained no direction as to the
devolution of propertivs in Lhe event of the donee or those taking after him violuting the prohibition.

Held ; Thet Lhe deed did not eveate a valid fidei-comm. iswm Lecanse (a) Lhe prohibilien to alivnate property was
limited to sale and mwoitzage only and conscquently the donee was permitted to donate or dispose of the property by
last will; (&) the deed did ot elearly indivate the elass of persons who would be entitled to the propeily in the event of
the donee violating the prohibition : (¢) the usc of the term ** authorized person™ in the deed was loo uneertain in
meaning and {00 vague to designate clearly the class of perdons the donor intended to benelit under the deed.

Per Basnavaxs, J,  Where the parties are not agreed as to the true rendering into English of a document which
i in o lunguage other than Knglish they should produce evidence through the testimony of experts versed in the languape
in which the document i written so that the Court may decide the dispute on the evidence before i, 1L Is wrong for
the Judge however well versed he may be in the language in which the document is written to undertake ils translation
and adopt a version on which neither patty has placed before him. ~

Cases referred to: Cornelis vs, Ulwwitike, (1895) 1 N, 1. R, 248,

Sellamand Amnel ve, Lhillal Amnal (1946) A, L R, Privy Couneil 155 at 187,

Lini Harewdra Lal Boy Bahadur Esiales Lid, vs. Hem Chandra Naskap and another  (1949)
AL L R Privy Couneil 179,

Safonchi ve. Jayatn (1926) 27 N, L. R, 366 1 Van Leenwen's Uensura Yorensis, BR, 1L
Ch. V1L See. 7.

Cruse vs. foxecniors of Preforius, (1879) O Buchanan 124,

Stk Kodija el al vs. de Seram et o, (1948) 47 N. L. R. 171.

Salonehit vs, Jayaty, (1926) 27 N, L. It, 365 at 871,

Meiga Nena vs. Davith Vedarale, £1928) 51 N, L. R. 104 at 106.

E, Awmarasinghe with J. W. Subasinghe, for the plaintilf-appellant,
N, . Weerasooria, K.C., with W. D. Gunasekera, for the defendant-respondent.

Bassayare, J. | signs and anthorised persons shall at all times
s O L ) o | subject to the rules and regulations of the
.lhc ol guesTo it AiLe f.u.r decision on * (o cernment be at liberty to transact the same

t_hls_apl,}fal 1 .\'_\'b("“l(;‘.I‘I]J-'E!Cd l\'?,' 567 (llate"i‘ lﬁ_t'h | among each of their co-heirs but shall not in

I\]la_y - 1856, at'_t't:‘"t‘ft} JV ‘;‘_' B ; c-rns;;ur_o, P&Uctlary any wmanner sell or morlgage any of the said

Public, crentes a fiday-coprmrssnin, y that deed lands with the intention of alienating the same

one Jackovis Perera Appubamy gave a gift of
two portions of land called Millagahawatte and a : i : .
field ealled Halpankotuwa to his brother Juan *“That all the right title and interest which
,Adonis Perera in the following terms :— 1 the said Jackovis Perera Appuhamy have held
in and to the said premises shall afler my death

and such acts are hereby cancelled.

* 1, Wattege alias Kanugalawattcge Jackovis devolve on the said Juan Agonis Perera Appu-
Percra Appullan'!_\_! of Bkalain the Rn.ga.m Patin | han}r under and b}v virtue of this deed of g-i_ft_”

of Alutkuru Korale, in consideration of the love
and affeetion which 1 have and bear unto my
brother Wattege alins Kanugalawatliege Juan
Agonis Perera Appubamy of Kandana in the
said Pattu with my free will and eonsent do
hereby give grant and assign by way of gift | Learned counsel invited us very carnestly to
unto the said Juan Agonis Perera Appubamy, | read the original Sinhalese deed which the learned
the following lands......... (here follows a de- | trial Judge appears to have examined. He sub-
seription of the lands) ............ mitted that the word ** pradanakota ” therein had
not been properly rendered m either translation.
We refused to accede to learned counsel’s invita-
tion as we were of opinion that it was not our
proper funetion to attempt to translate the Sinha-
lese document. English is the language of our
Courts, Cornelis vs. Ulwwitike, (1895) 1 N, L. R,
‘248, Whether a decument in a language other
than English has been correclly rendered into

“ That after the possession of the said pre- | English is a question of fact. Where the parties
mises by me the said Jackovis Perera Appu- | are not agreed as to the true rendering into
hamy and after my death the said donee Juan | English of a document which is in a language
Agonis Perera Appubamy and his descendants | other than ¥nglish they should produce evidence
and his heirs executors administrators and as- | through the testimony of experts versed in the

The deed is in Sinhalese, and I have quoted
froni the translation produced by the appellant.
The defendant also produced a translation, but
there is no material difference between the two.

¢ And I the said Jackovis Perera Appuhamy
shall be at liberty to possess the said lands from
this date during my Lfetime, but shall not s¢ll
or mortgage the same. And I do hereby declare
that I or my heirs executors administrators and
assigns shall not have any right or title here-
after against this gift.
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language in which the document is written so

. that the*Court may decide the disputeton the

evidence before it. It is wrong for the Judge
however well versed he may be in the language in
which the document is written to undertake its
translation and adopt a version which neither
party has placed before him, Cornelis vs. Ulwwitike
(1895) 1 N. L. R. 248, The danger of such a
course has been pointed out more than once by
the Privy Council, It will be sufficient here to
refer to two of its most recent decisions. In the
case of Sellamani Ammal vs, Thillai Ammal (1946)

“sA, I. R. Privy Council 185 at 187 the High Court

"

formed the opinion that the official translation
was incorrect without the aid of expert testimony
and having corrected it based its findings of fact
thereon. Lord Simonds delivering the judgment
of the Privy Council observed in that case : “Their
Lordships would once more express the view that
it is not legitimate for the Court to depart from
the official translation except upon expert evidence
which the parties should have an opportunity of
testing .

In the later case of Rai Harendra Lal Roy
Bahadur Estates Lid. vs. Hem Chandra Naskar and
another (1949) A, 1. R. Privy Council 179, Sir John
Beaumont stated : *“ Their Lordships have laid it
down in several cases that it is the duty of Courts
in India to act upon the official translation of
documents unless there is expert evidence which
justifies the rejection of such translation. It may
no doubt often happen that a Judge in India
knows the vernacular in which a doeument is
written, and he may be as well qualified as the
official translator, or even better qualified, o
render a correct translation of the document into
English. The trouble, however, is that the Judge
is not a witness, and the parties are not in a
position to test the translation which he makes ;
whilst if the matter is taken in appeal to the Privy
Council, the ®Board have no material upon which
they can estimate the linguistic qualifications of
the Judge.”

1 shall now proceed to consider the submission
of learned counsel that the deed in question con-
stitutes a fidei-commissum. Etymologically the
expression fidei-commissum signifies something
entrusted to one’s good faith, because originally
the heir or executor was free either to comply
with the testator’s request or not as he thought
fit. Afterwards the heirs or executors were com-
pelled by law to exceute such fiduciary bequests.
According to Van Leeuwen, Van Leeuwen’s
Roman Dutch Law, Kotze's tragslation, Book 11T,
Chap. VIII, Section 1, a fidei-commissum, or in-
heritance over the hand (ervenis over de hand),
otherwise, entailed or fastened inheritince, occurs

. “
>

where in the reliction of inheritance the heir is

|_ enjoined after a certain time, or after his death,

to hand over the inheritance, either in whole or
' in part, to another. Iidei-commisum can be
| imposed not only by will but also by an act inter
| vivos, Voet, Book XXXVI, Title 1. Section 9,
MacGregor’s translation. In the title on Dona-
tions, Voet, Book XXXIX, Title 5, Section 43,
Krause’s translation observes : *“ It has been said
in the title ad Senatusconsultum Trebellibnum
(Voet 36-1-9) that donees ean he burdened by the
donor with a fidei-commissumn, and that the fidei-
commissary has an equitable action in personam,
not in rem, and that in this respect fidei-commissa
attached to a donation differ from those bequeath-
ed by last will”’. In the earlier title , Voet,
Book XXXVI, Title 1, Section 9, MacGregor’s
translation, Voet says : ** 'Lhere is no doubt that
fidei-commissa ean be imposed not only by will
but also by an aect inter vives, if only a stipulation
| be attached to the donation providing for the

restitution of the gift to a third party, so much so
that the party to whom restitution has to be made
has the utilis actio personalis (equitable action in
personam) founded on cquity, for the recovery of
| the object so held in trust. But no real action
would lie ; and in this respect fidei-commissa con-
stituted by act inter vivos differ in Roman Law
from those constituted by last will, With us also
it has become the accepted practice that fidei-
commissa can unquestionably be made by act inler
vivos, especially in ante-nuptial contracts, and in
such wise as to constitute a real charge on the
property, provided the fidei-commissa be duly
registered 7.

No particular words are necessary to create a
fidei-commissum. The language used must clearly
express the intention of the testator or donor
that the gift is not absolute to the donees and
there must be an unambiguous indication of the
persons to be benefited and when they are to
benefit, (1926) 27 N. L. RR. 866, Salonchi vs. Jayatu
Van Leeuwen’s Censura Forensis, Bk. III, Ch.
VII, See. 7.

Where there is a doubt as to whether a fidei-
commissum has been eonstituted the construction
should be preferred which will give the legatee,
heir or donee the property unburdened, Cruse vs.
Executors of Pretorins, (1879) 9 Buchanan 124.
Doubt as to whether a valid fidei-commissum has
been created includes such a doubt as to the
identity of the beneficiaries as will prevent their
ascertamment by a Court of law, Sitti Kadija et al
v, de Saram et al, (1946) 47 N. L. R. 171.

Now when we turn to the deed we find that the
donee and those taking after him are prohibited
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only from selling or mortgaging the property. A
prohibition against alienation is under our law
strictly construed and is not extended to modes
of alienation other than those expressly mentioned
in the instrument, Voet, Book XXXVI, Title I,
Section 27. Voet says: * But in those cases
where a simple prohibition against alienation is
valid, according to what we have just stated,
and has to be carried out, the prohibition is
strictly interpreted, and not extended to inodes
of alienation other than those expressly mentioned
by the testator. And so, although it be truc that
under the general prohibition of alienation even
alienation by last will is forbidden, yet, if any
one by last will should forbid the heir to sell or
encumber the property left him, no fidei-com-
missum ¢s constituted by such a disposition, nor is
the heir considered to be restrained from disposing
of such property by last will, more especially if
you bear in mind that dispositions by last will
are more favoured than those which come about
through an aet infer vives. So that a prohibition
contained in a will against any alienation by act
inler vivos must not be extended to testamentary
disposition ”.

On this same topic Sande on Restraints—
Webber’s translation, pp. 184-185 and 187 ; Burge
—~Colonial & Foreign Laws, Vol. 1L, p. 194, says :
* And, therefore, we should eonstrue neither con-
tracts, nor last wills, nor enactments, nor statutes,

in such a manner as, when a sale is prohibited.

to say that every other form of alienation is also
prohibited ; unless it is perfectly clear that a sale
is mentioned with regard not so much to the
special mode of alienation, but rather to the
transfer of dominium, an ebjeet which we have
“in view just as much in other forms of alienation
as in a sale, for then the mention of a sale is con-
sidered to be made only for the sake of supplying
. an example. Moreover, when a sale, a donation,
and a pledge are prohibited, alienation by last
will is considered to be permitted .

The donee Adonis was thercfore in law free to
donate the property or dispose of il by last will.

In those ecircumstances there ean he no fidei- |

COMMISSUm. :

The deed is subject to a further infirmity. Tt
does not contain a gtipulation restoring the pro-

perty to a third person in ease the property is |

sold or pledged contrary to the prohibition there-
in,—Burge—Colonial & Foreign Laws, Vol. 1L,
p. 118, The deed speaks of descendants, heirs,
executors, administrators, assigns and authorised
--persons. What was to happen if Adonis himself

" violated the prohibition? To whom was the |

-

i property to go? Was it to his descendants or
heirs orzhis assigns or authorised persons? The
instrument provides no answer to these questions.

There is a further difficulty in the way of the

| appellant. The instrument mentions * author-
ised persons ' among the class of persons to be
benefited but eontains no clue as to its meaning.
It is not an expression the meaning of which is
established, nor am I able to ascertain what class
of persons the donor had in mind when he used it.
He must therefore fail for the further reason (hat

| the denor has not designated clearly the persons
whom he seeks to benefit, for, a prohibition.=
against alienation will not create a fidei-conmissun
but is perfectly nugatory, unless the persons are

designated in favour of whom the testator or .

donor declares the prohibition, Salonehi vs. Jayatn #

(1926) 27 N. L. R. 866 at 871,

If the donor meant to constitute a ﬁde-i-'
commisswom I am afraid the Notary has effectively
thwarted his intention. The instrument being a
donation it must be construed aeccording to the
written word, Meiya Nona vs. Davith Vedarala,
(1928) 81 N, L. R, 104 at 106. The intentions of
donors and testators have been defeated by
notaries not only today but also in times past,
for Van Leeuwen says Censura Forensis, Book ITI,
Chapter ¥V, Seetion 3: **Notaries frequently
through long established eustom make use of
| improper expressions and do not always use the

richt terms and words, and their want of skill

furnishes a harvest to advocates, especially in
respeet of last wills, in which they insert very
| frequently, on account of their ignorance of law,
clauses taken from old fashioned forms of theirs,
which they themselves do not understand® and
which are clearly superfluous, and sometimes in-
| consistent with the intention of the testator ™.
| Van Leeuwen even goes to the extent of quoting
{ the disparaging observations of Carpzovius, who ~
. says : © Notaries for the most part are like singers
who by practice learn to sing well, but do not
know the meaning of their song, like parrofs
which stand in the palaces of their owners and
| do not know what they are saying, and they wish
to heal all discases with one medicine : ...... ves thE
brothers of ignorance, amongst whom for every
| one learned and skilful man to be found there are
‘ twenty-five unlearned ones, who have no know-
ledge of law .

Clearly, the deed does not constitute a fidei-
Commissum.

The appeal is dismissed with costs.
o 9
Swan, J,

I agree,

- Appeal dismisseds
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Buailment—Conlract of—Loss of goods entrusted to bailee—Action for compensation Jor loss+y

FERNANDO ¢t. al.

Measure of damages—Can damages for pain of mind be awarded—Sentimental value of goods—Whéﬁl .
: : i

should it be taken tnio consideration.

Held : (1) That in an action based on contract aguinst the bailee for compensation for the loss of goods entrus
by the bailors, the assessment of such claim,as in other actions for breach of contract, should be b
on the principle of restilutio in integrum, i.c. the plaintiff must be placed as far as money can do it in -
good a situation as if the contract had been performed. : |

(2) That in such an action the plaintiff is not entitled to any damages for pain of mind unless it has be
established by evidence that such pain of mind resulted in patrimonial loss capable of estimation

terms of money.

4

(3) That sentimental importance attaching to goods has no relevance where the goods have been entrus

to and lost by a 8rd party under a commercial transaction.

Per GraTiAEN, J.-—“H it was intended to claim damages from the defendant on the basis of a tort, the allegati
of fraud or deceit ghould have been specifically and unequivoeally made so that he could have had the opportunity ¢

meeting it.”

Cases referred to : British Westinghouse Co. vs. Underground Railwdys of London (1912) A, C. at 688,
Rodacanachi vs. Milbwrn (1886) 18 Q. B. . 667.
Law of Condract in South Africa (Vol. 2, page 921, para. 3192).
Wessels, Vol. 2, page 944, paras. 3281 to 3283).

Cyril K, 8. Perera, with 4. M. Ameen, for the appellant.
C. Thiagalingam, K.C., with N, M. de Silve and J. V. M. Fernando, for the respondents.

GRATIAEN, J.

The respondents to this appeal are husband
and wife. On the oceasion of their marriage in
1937 the 2nd plaintiff received from her father a
substantial dowry including certain valuable
artjcles of jewellery which had belonged to her
mother. In October, 1945, a brilliant necklace
and three gold bangles which formed part of
this gift were in need of repairs, and the plaintiffs
entrusted them for this purpose to the defendant
who was a jeweller, The arrangement was that
the work should be completed within 10 days ;
the plaintiffs called twice at the defendant’s
shop after the due date, however, but were put
off with various excuses and requested to return
later. On 27th December, 1945, they called
again, and on this oceasion they were informed
that the jewellery had been lost. The circums-
tances relating to the disappearance of these
valuable articles were wrapt in mystery, and it
is not at all surprising that the learned District
Judge took.the view, which I share, that the
defendant’s conduct in the matter is open to
very grave suspicion,

The defendant was at all refevant times carry-
ing on his activities as a jeweller under the

registered business name of “A.,Ahamad &

Company ** “at premises No. 167, Main Strcet,

| and in consequence the only serious issue

L

N R o T e

Pettah., Having lost their jewellery in 1945, tli
plaintiffs spent the greater part of the next yea
in a fruitless search for the person (or persons
whom they could run to earth as the propriete
of the particular firm of “ A, Ahamed & Con
pany '’ who was lepally responsible to them fc
what taken place. They commenced an abortive
litigation against four persons (relatives of the
defendant) who were registered as the propﬁet;lg
of a different business carried on under the tradg
name of “A. Ahamed & Company® on the
same premises. In due course, on 21st March;
1947, they sued the proper party in these pra-

| eeedings for the recovery of their property o

in the alternative, for the recovery of a sum ¢
Rs. 15,000 as damages which they estimated to
be the measure of their loss. The defendant
filed an answer denying liability on grounds
which he failed to substantiate at the trial. The
jewellery entrusted to him was not forthecoming,
hid
arose for the adjudication 6f the learned tril‘:'g:
Judge was as to the sum which should be a eg
to the plaintiffs ‘as compensation for the# loss.
On 28rd March, 1948, the learned District
Judge entered judgment in favour of the deferi§
dants for a sum of Rs, 11,500 representing
(a) Rs. 10,260, which he. estimated:-io-beth
market value of the missing jewellery entrusted
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to the defendant, (&) Rs. 1,240 as damages for the
pain of mind which was undoubtedly occasioned
by the loss of the family heirloom and greatly
aggravated by the evasive tactics of a dishonest
debtor,

The present appeal, dated 23rd March, 1948,
is from the judgment entered against the defen-

dant who eclaimed that the plaintiffs’ action |

should have been dismissed in fofo, Mr, Percra
has however abandeoned this wholly untenable
position, and restricted his argument hefore us
to the contention that the additional award of
Rs. 1,240 as damages ““ for pain of mind ** is not
justified in law, The appeal was listed for
argument before uws on 81st Junuary, 1951,—5
years and 10 months after the notification of the
loss of the jewellery—and the only guestion for
our determination is whether the defendant’s
liability should, as Mr., Perera now contends,
be restricted to the sum of Rs. 10,260 which his
counsel accepts as the market value of the
jewellery. FEven this liability, which is wnow
admitted, has not yet been discharged.

The question for our determination turns on
the measure of damages which should be awarded
to the injured party in a transaction of this
nature. The relevant part of the agreeinent of
31st October, 1945, is a contract of bailment, and
the eause of action is the failure of the bailee, in
breach of his obligations under the contract, to
deliver the goods entrusted to him by the bailors,
‘The plaintiffs in the first instance demanded the
return of their property and, in the alternative,
claimed compensation for theiv loss, The issues
framed at the trial, and the evidence led in sup-
port of those issues, proceeded upon the basis
that the goods were, for a reason which must
remain obscure owing to the defendant’s un-
willingness o explain their disappearance, no
longer available to be delivered to the plaintiffs,
In these circumstances the Court is required
(vide section 181 of the Civil Procedure Code
which gives effect to the common law principle
applicable) to fix “ the amount of money to be
paid as an alternative if delivery cannot be had .
There is no difference between the principles of
the Roman-Dutech Law and the English Law as
to how the damages should be assessed where a
bailee has, in breach of his contractual obliga-
tion, failed to return the property to the bailor,
The dominant rule of law in such cases is the
principle of festitutio in infegrum. The true
damnum in contract is a compensation for pat-
rimonial loss (Voet 89-2-1). In other words,
*“ the plaintiff must be placed, as far dgs money
can do ¥, in as good a situation as if the contract

i had been performed.

-

The fundamental basis is
the compensation for pecuniary loss n&turally
flowing from the contract ™. *° British Westing-
nouse Co. vs. Underground Ruilways of Lendon’
(1912) A. C. at 688. It is on this basis that the
learned Judge awarded to the plaintiffs a sum of
Rs. 10,260 as representing the market value of
the missing jewellery,

Mr. Thiagalingam has contended with much
force that the assessment of the jewellery at their
market value is in the present case inadequate

having regard to the special sentimental impor-.« *

tance attaching to as a family heirloom. There
is no doubt that the plaintiffs would have greatly
preferred to have retained their jewellery in
specie, which they had no desire to place on the
market for sale. But this, unfortunately, has
no relevance where the goods have been entrusted
to and lost by a third party under a commercial
transaction. The value of the goods in assessing
damages for breach of contraet is ** their market
value independently of any eireumstances peculiar
to the plaintiff . Rodacanachi wvs. Milburn
(1886) 18 Q. B. D. 667. It is not difficult to
conteruplate a situation where an article offered
for sale in the open market may be family heir-
loom possessing such historical or sentimental
interest as to materially enhance its value fo
prospective bidders. But where this is net the
case, it is not possible to place a pecuniary value
on the special personal significance, however
real, which attaches to it n the owner’s mind.

| The prineiple is well illustrated by Wessels in his

treatise on the “ Law of Contract in South Africa ™
(Vol. 2 page 921 para. 3192). “* A person lets his
horse, of which he is particularly fond, and for
which in fact, as he tells the hirer, he would not
accept £100, The hirer, by his negligence, cause
the death of the horse, In reality, the horse is
not worth more than £25. Can th¢ owner re-

answer is in the negative, because the Court
eannot award as damages any pretiun affectionis
or any other amount than an indemnity for
patrimonial loss*. The authority for this pro-
position is Voet—45-1-9 who declares that in
such cases * account can in no way be taken of
any special predilection ™,

It seemns lo me therefore that, if the present
action be regarded as an action for breach of
contract, the learned Judge was not entitled to
award damages to the plamntiffs for pain of mind
because it has not been established by the
evidence that such pain of mind resulted in
patrimonial loss capable of eslimation in terms
of money. Mr. Perera’s objection to the award®

Vol. XLIV «
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of Rs, 1,260 under this head must therefore be | state of the pleadings and the issues, the damages
upheld. T agree with Mr. Thiagalingam that | awarded should have been restricted to Rs, 10,260
“in estimating the scope of the liability of the | which was the market value of the jewellery.
defaulting party, our law draws a distinction
between a breack of contract accompanied by fraud It is unfortunate that the plaintiffs did not
or deceit and the case of a simple breach of contract. | file a cross-appeal against the learned Judge’s
The truth of the matter is that where there 15 a | deerce, as there was, in my opinion, a substantial
breach of contract accompanied by fraud, our pround which would have justified this Court in
law awards compensation both on coniract and granting them some additional relief against the
on tort...... and the guilty party is liable not defendant. The plaint specially claimed a decree
only for the ¢d quod interest as in a breach of awarding the plaintiffs legal interest on the sum
contract where no fraud exists, but for other | which the defendant should be condemned to
damages as well". (Wessels, Vol. 2 page 944 | pay Lo them by way of compensation. A decree
paras. 8281 to 8283), The question however is | for interest in such eases is, I think, expressly
whether this principle can be applied in the | autherised by the provisions of section 192 of the
present case. It seems to me that it eannot, ' Civil Procedure Code, and no award of interest,
beecause neither the averments in the plaint nor  possibly inadvertently, was made by the learned
the issues framed at the trial sufficiently raise | District Judge. In the absence of a cross-appeal,
the allegation that fraud or deceit on the part of | however, it is not open to this Court to order an
the defendant accompanied the breach of his | amendment to the decree by awarding interest
obligations under the contrdet of bailment. II | at thig stage. -

it was intended to claim damages from the defen-
dant on the basis of a tort, the allegation of For the reasons which I have set out, I would
fraud or deceit should have been specifically | allow the defendant’s appeal by ordering him to
and unequivocally made so that he could have | pay to the plaintiffs a sum of Rs. 10,260 only,
had the opportunity of meeting it. The present | The defendant has substantially failed in his
action is, in my opinion based on contract | appeal and he must therefore pay to the plaintills
simplicitor, and it does not therefore arise for the costs meurred by them hoth here and in the
consideration whether, if damages had been | Court below,

claimed on the basis of a tort, some additional |

compensation for pain of mind could properly Deeree varied.
have been awarded to the plaintiffs. The con- GUNASEKARA, J.
clusion I have reached is that in the present I agree.

Present ;@ BASNAYAKE, J.
FERNANDO vs. SAMARAWEERA
8. C. 206—C. R. Colombo 26034

Argued on : 31st January, 1951
Decided on : 6th March, 1951
Landlord and tenani—Notice terminating tenaney— Cheques subsequently sent by tenant for pay-
ment of renti—Landiord reburning them wncashed after instiluiion of action for ejectment—Is a new tenaney
created—Rights and obligations of statutory tenant and landtord—IL.egal effect of payment of rent by cheques
—Deposit—Right of landlord fo appropriate for rent—'* Waiver  of right—Presumption of—Rent
Restriction Aet.

The defendant tenant, who was noticed to quit by the plaintiil landlord, refused to vacate the premises and con-
tinued to pay the rates as before and sent by posi cheques cach month to the plaintiff for nearly eight months as pay-
ment of rent, The plaintiff, after appropriating the defendant’s advance deposit of six months’ rent, which he had with
him, instituted an action for ejectmont and returned all the cheqgueés uneashed,

The learned Commissioner dismissed the action on the ground that the plaintifi’s conduct in accepting the cheques

as payment of rent month after month aftar the notice amounled to waiver of Lhe nolice and such conduet created
4 new tenancy between the plaintiff and the defendant, -
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Held ; (1) That in a statutory tenancy under the Rent Restriction Act the mere acceptance of rents by the
landlord after notice to quit does not create a new tenancy except where the tenant proves that the
landlord has abandoned his rights to eject expressly or by unambiguous conduet.

(2) That where a tenant commits a breach of any of the statutory obligations under the Act, he eannot
revive his right to occupation of the premises by remedying the breach later,

{3) That an intention to waive a right or benefit to which a person is entitled is never presumed, but
must be proved by the person who asserts it.

(4) That in a contractual tenancy the appropriation of the deposit towards rent falling due after the
termination of tenancy under the name of damages or any other may give rise to the inference that
by so doing the landlord intended to erecate a new tenancy.

{5) That a tenant who pays reat by c¢heque does so af his risk.

Per Basnavaxe, J.—(a) “A deposit of rent in advance is, in reality, a loan by the lessee to the lessor to be returned
to the former, either by applying the amount so deposited on the rent or particular instalments of the rent, or by applying
it in satisfaction of claims for damages for breaches of other covenants, if it is agreed that it may be so applied, or by
repaying, at the end of the term, the amount deposited, if all elaims of the lessor which it was intended to secure are
otherwise satisfied. The tenant is entitled to recover from the landlord the exeess of the amount of the deposit above
the rent due or the damage suffered by reason of the tenant’s default, when the landlord has recovercd possession by
reason of such defanlt™.

(b) ““But where the tenant pays his rent by cheque and the landlord aecepts it as payment and gives a receipt therefor
without waiting till the cheque is realised, then if the cheque is dishonoured he cannot sue for the rent if he has by his
receipt acknowledged satisfaction of his debt. The position is different if he merely acknowledges the receipt of the
cheque without treating it as a discharge of the debt. Where a complete discharge of the debt is given the remedy is an
action on the cheque and not an action for rent.”

(¢) *“‘Onee the contractual temancy is ended by notice the landlord loses no rights by accepting rent from the
statutory tenant whom he may evict by judicial proeess without any further notice the moment he fails to earry out
his statutory obligations or he is able to satisfy the court that the premises are reasonably required by him ™.
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BAsNAYAKE, J. Commissioner of Requests has held that such an
inference can be drawn,
This is an appeal by the plaintiff-landlord in
an action in ejectment. The question that arises Shortly the facts are as follows: The plaintiff
for decision is whether the retention by the land- | is the owner of premises Nos, 236 (hereinafter
lord of cheques.sent by post by the tenant in | referred to as No. 236) and 238 Gas Works
payment of rent for a period subsequent to the | Street and No. 4 Dam Street, and the defendant
determination of the tenancy, can give rise to | is his tenant. As the plaintiff required No. 236
the inference that the landlord by so doing | for the purposes of his own business, in 1945, he
intended to create a new tenancy. The learned | terminated tue defendant’s tenancy after due-
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notice. The defendant failed to quit the pre-
mises on the termination of the tenancy. The
plaintiff therefore instituted proceedings in eject-
ment. In March, 1947, that action was dis-
missed. Thereafter the defendant continued to
remain in the premises and pay rvent. In May,
1949, the plaintifl again gave notice of termina-
tion of the defendant’s tenancy of No. 236 at
the end of June, 1949. This time too the defen-
dant did not vacate the premises, and notwith-
standing the termination of his tenancy econ-
tinued to send by post each month & cheque for
~the amount of the rent and also to pay the rates
in accordante with previous praectice, The
plaintiff retained the cheques but did not eash
them. Proceedings in ejectment were however
not instituted till March, 1950. A day after
the institution of the action, the cheques were
returned to the defendant by the plaintiff's
proctor with the intimation that an action had
been filed and that as the defendants deposit of
six months’ rent with the plaintiff had been
appropriated as damages lor the period July to
December, 1949, the cheques were being returned,

It is admitted that the defendant had depo-

sited with the plaintiff six months’ rent in |

advance. The terms of the deposit are not
precisely indicated either in the pleadings or in
the evidence. No issue has been raised as to the
legality or the consequences ol the plaintiff’s
action in appropriating the deposit. But as the

legal effect of the appropriation by a landlord |

of a deposit towards rent is mixed with the
other questions that arvisc in this casc, I shall
briefly refer to the legal aspects of a deposit in
the case of landlord and tenant,

A deposit of rent in advance is, in reality. a
loan by the lessee to the lessor to be returned
to the former, either by applying the amount so
deposited on the rent or particular instalments of
the rent, or by applying it in satisfaction of
claims for damages for breaches of other coven-
ants, if it is agreed that it may be so applied, or
by repaving. at the end of the term, the amount
deposited. if all claims of the lessor which it
was intended to secure are otherwise satisfied.
The tenant is entitled to vecover from the land-
lord the excess of the amount of the deposit
above the rent due or the damage sullered by
reason of the tenant’s default, when the landlord
has recovered possession by reason of such de-
fault,

In a contractual tenancy the appropriation of
the deposit towards rent falling due after the
termination of the tenancy under the name of
d=mages or any other may give rise to the infer-
ence that by so doing the landlord intended to
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; create a new tenaney. Gerber vs, Van Eyssen,

(1947) 1 8. A, L. R. 705 at 709. Park vs. Shell
| Ol Co., of Canada Ltd., (1950) 4 D, L. R. 283
But in a ease where the tenant after the term-

| ination of his contractual tenancy retains his

possession of the premises by virtue of the Rent
Restriction Act, different considerations arise.
The considerations will be discussed later.

I shall now proceed to consider whether the
sending of cheques by the defendant amounted
to payment of rent and if so whether the pay-
ment of rent after the determination of his
tenancy gave rise to a new tenancy,

The giving of a cheque does not operate as an
assighment pro tanto of the maker’s funds or
credit at the bank upon which it is drawn. The
maker can stop payment, or, in the event of his
death, the authority of the bank to make pay-
ment is revoked. Johnson vs. Johuson, (1948)
3 D. L. R. 590 at 595, The law on the point is
thus stated by Sir Ernest Polloek, M, R., in e
Swinburne (1926) L. R. Ch, 41 :—

“*Now a cheque is cleaaly not an assignment of
money in the hands of a banker. A cheque, as ex-
plained by Lord Romilly, M.R., in Hewitl vs. Kaye,
(1868) L. . 6 Eqg. 198, is nothing more than an order
to obtain a certain sum of money, and it makes no
difference whether the money is with the bankers or
elsewliere. It is an order to deliver the money ; and
if the order is not acted upon in the lifetime of the
person who gives it, it is worth nothing. Let me
agsume, therefore, that there was money in the current
| account ready to meet this cheque as and when it was
‘ weeepled for payment by the banker, but it is clear

Iuaw that the fact that thiy chegue was outstanding did
not indicate that there Lad been any assignment of
| the money on current account to meet the cheque.

1t is merely 1 mandate or authority in the hands of the
holder of the cheque to go to the bank and get the
money trom it.*! -

A practice of * ecertifying™ or °** marking "’
cheques for payment has grown up among
bankers., In the United States * certified ”
cheques have received statutory recognition but
in our country the practice has not been recog-
nised by law. “ Certification’ is taken in
practice as a representation that the bank, at
the time of certifying, has funds of the drawer
to carry out the order of the drawer. A certified
cheque remains a chegue and the giving of such

| a cheque does not amount to payment in cash

nor does it operate as an assignment of funds.

| Chalmers’, Bills of Exchange, 11th Edn., p. 245.

Byles on Bills, 20th Edn., pp. 22-23,

The tenant pays by cheque at his risk.* The
loss of or delay of the cheque in transit or the
neglisence of the bank may not excuse his
default, The fact that the cheque is as a matter
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of practice sent by post will not change the
character of the payment made by cheque,
Die Afrikaanse Pers Bpk wvs. Perestrello and
another, (1949) 2 8. A. L. R. 846 at 349. But
where the tenant pays his rent by cheque and
the landlord accepts it as payment and gives a
receipt therefor without waiting till the cheque
is realised, then if the cheque is dishonoured he
cannot sue for the rent if he has by his reccipt
acknowledged satisfaction of his debt. The
position is different if he merely acknowledges
the receipt of the cheque without treating it as a
discharge of the debt. Where a complete dis-
charge of the debt is given the remedy is an

action on the cheque and not an action for rent.

In the instant case no receipts were given and
the cheques were not cashed,

I shall now turn to the next question whether
the retention by the plaintiff of the cheques
sent by the defendant gave rise to a new tenancy.
Under our common law of letting and hiring
the landlord may in terms of the contract termi-
nate a contract of tenancy by notice. Voet,
Book XIX, Title II, Section 18. Upon the
expiration of the notice the tenant is bound to
quit. If he does not he is liable to be ejected
by process of law. Ibid. But since the enact-
ment of legislation relating to rent restriction
the position is different. The Rent Restriction
Act does not fetter the landlord’s right to termi-
nate the contract of tenancy by adequate notice,
but it prohibits the landlord from instituting an
.action for ejectment of a tenant without the
written authority of the Rent Control Board
except where—

(a) rent has been in arrear for one month
after it has become due ; or

(b) the tenant has given notice to quit ; or

(¢) the premises are, in the opinion of the
Court, reasonably required for occupation as
a residence for the landlord or any member of
the family of the landlord, or for the purposes
of the trade, business, profession, vocation or
employment of the landlord ; or

(d) the tenant or any person residing or
lodging with him or being his sub-tenant has,
in the opinion of the Court, been guilty of
conduct which is a nuisance to adjoining
occupiers, or has been eonvicted of using the
‘premises for an immoral or illegal purpose,
or the condition of the premises has, in the
opinion of the Court, deteriorated owing to
acts committed by or to the neglect or default
of the tenant or any such person.

It appears from the foregoing that a landlord
who has terminated the contract of -tenancy
through a desire to get back his premises but is
unable to satisfy the above requirements has to
submit to the continued oceupation of his pre-
mises by a person whom he does not want there
but whom the statute will not permit him to
eject therefrom by process of law. Such a
person cannot be deseribed as a treapasser for
his occupation of the premises is not unlawful.
He is, since the termination of the tenancy,
under no contractual relationship with the land-
ord.

This ereature of the statute whose counterpart
is to be found in England has been called the
* statutory tenant’ by Lord Justice Scrutton
Shuter vs. Hersh, (1922) 1 K. B. 1). 488 at 448-449
who also describes him as that anomalous legal
entily who would not ordinarily be described as
a tenant, Lord Coleridge Hunt vs. Bliss, (1919)
W. N. 831 describes the resulting legal relation-
ship as a * statutory tenancy . What are the
rights and obligations of this ** anomalous legal
entity ”? For the answer we have to tumn to
the Rent Restriction Act. Under that Act he—

(@) must pay the authorised rent within one
month after it has become due,

() may by notice to the landlord terminate
hLis ** statutory tenaney ",

(e) or any person residing or lodging with
him or being his sub-tenant may not be guilty
of conduct which is a nuisance to adjoining
DwWners,

(d) may not be convicted of using the pre-
mises for an immoral or illegal purpose, =

{e) may not allow the condition of the pre-
mises to deteriorate owing to acts committed
by him or by his sub-tenant or by any person
residing or lodging with him or owing to his
neglect or default or of any person residing or
lodging with him,

(f) may not without the prior consent in
writing of the landlord sublet the premises or
any parl thereof,

(g) may not except with the prior consent
of the landlord usc or permit any other person
to use any residential premises for any pur-
pose other than that of residence.

The landlord on his part—

(¢) may not demand or receive more than
the anthorised rent,

(b) must receive the authorised rent if it is
tendered within one month after it has become
due or earlier,

(¢) must issue a receipt for every payment
made to him by way of rent or advance,
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(d) may not reccive an amount exceeding
three months’ authorised rent in advance,

(¢) may not receive any premium, commis-
sion. gratuity or other like payment or pecu-
niary consideration,

(f) may not without reasonable cause dis- |

continue or withhold any amenities previously
provided for the benefit of the tenant,

(g) must carry out all repairs or redecaration
necessary to maintain the premises in proper
condition,

(k) may not institute proceedings in eject-

- ment—

(1) unless the premises are reasonably
required for occupation as a residence for
himself or any member of his family or for
the purpose of his trade, business, profession
or employment, or

(ii) unless the * statutory tenant’ com-
mits a breach of his statutory obligations
enumerated above,

Once the tenant commits a breach of any onc
of his statutory obligations the bar against the
institutions of proceedings in ejectment imposed
by section 18 of the Act is removed and there
is nothing the *statutory tenant” can do to
regain his immunity from eviction. His rights
and obligations are governed by the statute and
immediately he violates its provisions the con-
sequences of such violation begin to flow. For
instance if he is in arrears of rent for one month
after it has become due the landlord becomes
free to institute proceedings in ejectment. He
cannot prevent his evietion by process of law by
tendzring the rent out of time either before or
after the institution of legal proeeedings. The
consequences of the failure to observe the obliga-
tions imposed by the statute cannot be avoided
by doing late what should have been done in
time. This view finds support in the case of
Meenatehee vs. Anthony (1980)Natal Law Reports,
204 where it was held that when a tenant has
already lost his statutory right to continue in
occupation, he cannot reyvive that right by the
simple expedient of paying rent long after it fell
due. Even in a contractual tenaney the tenant
eannot by tendering the rent after forfeiture
deprive the landlord of his right. Barreit vs.
New Oceana Transvaal Coal Co.. Lid., (1903)
Transvaal Supreme Court, p. 431 at 442,

I shall now proceed to consider the conse-
quences of the acceptance of rent by the landlord
from a statutory tenant. Under the Aet as
shown above the statutory tenant is hound at
the risk of eviction to pay rent within a month
of its becoming due. That obligation carries

with it an implied obligation on the part of the
landlord to receive the rent so tendered. For
if such an obligation were not implied the tenant

| would for no fault of his lose the immunity
| provided by the statute.

A statute should not
be read as compelling the impossible—Lex non
cogit ad impossibilia. If therefore acceptance

. of rent from a * statutory tenant’ is one of the

statutory obligations of the landlord no new
contract of tenancy can arise when he does what
the statute compels him to do. A contract of
letting and hiring cannot arise except by agree-
ment of parties. A tenancy by contract can
only arise where the parties are ad idem as to its
essential particulars.

The resulting position is that by accepting
rent from a statutory tenant for however long a
period a landlord does not create a contractual
tenaney. Similarly -the defendant acquired no
right to a eontractual tenaney by continuing to
pay rates in accordance with the arrangement
that subsisted between the plaintiff and himself.
That was only the payment of rent by deduction,
for, the rates paid were deducted from the rent.
Once the contractual tenancy is ended by notice
the landlord loses no rights by accepting rent
from the statutory tenant whom he may evict
by judicial process without any further notice
the moment he fails to carry out his statutory
obligations or he is able to satisfy the Court that
the premises are reasonably required by him,
This is what the statute says and it is right that
the statute should be strictly construed, for,
legislation which interferes with freedom of
contract must be construed strictly and not
carricd further than the words and nceessary
implications demand. (1930)Natal Law Reports,
204. In the English case of Morrison vs. Jacobs
(1945) 1 K. B. D. 577 at 581 Lord Justice Scott

| observes in commenting on similar legislation :—

“*The contractual tenancy having expired, it. was
not necessary for the landlord to serve the: tenant
with any notice to quit: all that was necessary was
that he should come to Court and satisfy the Judge
that he reasonably required possession of the dwelling-
house for his own occupation as a residence.’”

TIn the instant case the learned Commissioner
of Requests says: *“ His (landlord’s) conduct in
this case in accepting those cheques as payment
of rent month after month after the termination
of this notice and returning them only after he
filed this action clearly gives rise to the inference
that he had waived his notice and had allowed
the tenancy to continue. On the facts of this
ease, 8 new tenancy by implied agreement can
be presumed and the notice must be deemed to
have been waived.”
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It is clear that the learned Commissioner has
fallen into the error of treating the tenancy as a
contractual tenancy and also assuming that there
is a presumption in favour of the waiver of rights.
I have demonstrated above that the appellant’s
tenancy was not, after its termination by notice,
a contractual tenancy. Buteven in a contractual
tenancy the mere acecptance of rent is insuffi-
cient to ereate a new tenancy. (1930) Natal Law
Reports, 204. The agreement to continue the
tenaney -must be proved. It must be shown
that the parties were ad idem as to the terms
Altorney-General vs. Edirtwickramasuriya, (1940
41 N. L. R. 499 ; Virasinghe vs. Peris, (1943)
46 N. L. R. 189, Some of the ecarlier English
decisions on this point are quoted in the decisions
of this Court cited above. It will be suflicient
therefore to refer to the recent case of Clarke vs.
Grant and another (1949)1 Al E. R, 768 from
which I propose to quote at length as the legal
position in England is clearly set out in the
judgment of Goddard C.J. who says :(—

‘* If a landlord seeks to recover possession of property
on the ground that breach of convenant has entitled
him to a forfeiture, it has always been held that aceept-
ance of rent after notice waives the forfeiture, the
reason being that in the case of a forfeiture the land-
lord has the option of saying whethér or not he will
treat the breach of convenant as a forfeiture. The
lease is voidable, not void, and if the landlord accepts
rent after notice of a foriciture it has always been held
that he thereby acknowledges or recognises that the
lease is continuing. With regard to the payment of
rent after a notice to gquit, however, that resuly has
never followed. If a proper notice to quit has been
given in respect of & periodic tenaney, such as a yearly
tenaney, the effect of the notice is to bring the tenancy
to an end just as effectually as if there hus been a term
which has expired. Therefore, the tenancy having
heen brought to an end by a notice to quit, a payment
of rent after the tevmination of the tenancy wounld
only operate in favour of the tenant if it counld he
shown iI;?hat the parties intended that there should be a
new tenancy. That has been the law ever since it
was laid down by the Court of King’s Bench in Doe d.
Cheny vs. Batten where Lord Mansfleld said (1 Cow p.
245): *The question therefore is, quo animo the
rent was received, and what Lhe real intention of bolh
parties was ?*

* Tt is possible to say that the parties in this case
intended that there should be a new tenancy., The
landlord always desired to get possession of the premises,
That is why he gave his notice to quit. The mere
mistake of his agent in aceepting the money as rent
which had acerued is no evidence that the landlord
was agreeing to a new tenancy. The importance of
the present ease is that it gives this Court an oppor-
tunity of overruling once and for all the deeision ol the
Divisional Court in Harlell vs Blackler (1920) 2 K. B,
161.%*

I shall now pass on to discuss the matter
raised in issue No. 10 in these words  there has
been a waiver of the notice by subsequent
acceptance of rent”. Waiver is the voluntary

relinquishment of a right. The expression waiver
of notice is used in the context not for-the pur-
pose of conveying the idea that the landlord
waived any right he had to receive a natice but
to indicate that by aceepting the rent the land-
lord created a new tenancy. It is a wrong use
of the expression, Once a notice of termination
of a tenaney is given and the term of the notice
expires without the notice being withdrawn no
question of the waiver of the notice ean arise,
This expression is of English origin and it is
therefore pertinent to refer to English cases in

this connexion., Lush J. says Davies vs, Bristow.
(1920) 8 K. B. D. 428 at 437,

“'he expression * waiver of a notice to quit ” thongh
convenient as a deseription of the position wlhere both
landlord and tenant agree that a notice which has
cxpired shall be treated as inoperative, is an inacenrate
expreasion, and il one attempts to found a proposition
ol law upon it it is likely to lead one astray.”

In the case of Davies vs. Bristow, (1920} 3
K. B, D. 428 at 487, Shearman J. observes:
“ After the time has expired the lease is at an
end and a landlord ean no more waive his notice

| to quit than he can waive the effluxion of time.”
| The same Judge calls it a “ loose and unscientifie
expression in that connection,”

| Before I conclude I should like to refer to the
| erroneous view of the law relating to waiver
taken by the learned Commissioner. He appears
to think that waiver is presumed. An intention
to waive a right or benefit to which a person is
entitled is never presumed. Van Nickerk and
Union Government (Minister of Lands) vs. Carter,
(1917) A. D, 359. The presumption is against
waiver, Nolte vs. Koize, (1938) 5. W. A. 25 for
though everyone is under our law at liberty to.
renounce any benefit to which he is entitled the
intention to waive a right or benefit to which a
person is entitled cannot be lightly inferred, but
must clearly appear from his words or conduct
Vin Heerden vs. Pretorius, (1914) A. D, 69. The
onus of proof of waiver is on the person who
asserts it. Where the tenant alleges that the
landlord waived his rights he must prove that
the landlord with full knowledge of his rights
decided to abandon them either expressly or by
unambiguous conduet inconsistent with an inten-
tion to enforce them. Laws vs. Rutherfurd,
| (1924) A. D. 261 at 263. Dias Bandaranayake vs.
Perera. (1948) 49 N. L. R, 212

Lastly I wish to deal with the question of delay
in instituting this action. It was instituted
eight months after the second notice of termina-
| tion of the tenancy. The plaintiff’s explanation
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is that he was endeay ouring to recover the pre- | Eastern Disiricts Association vs. Sukheny Ltd.,
mises. by negotiation without recourse to law. | (1932) W. L. D. 181.

One ean believe him especially in view of his
previous unsuccessful attempt to obtain posses-
sion by process of law. His explanation has not
been seriously challenged. Apart from that the
conduct of the plaintiff in relation to these pre-
mises since about the middle of 1945 left none

For the above reasons the plaintiff is entitled to
judgment as prayed for, as the learned Commis-
sioner has held that the premises are reasonably
required for the purposes of the plaintiff’s trade
or business.

of the persons coneerned in doubt as to his true The appeal is allowed with costs both here and
intentions. Mere delay in enforeing a legal right  below,
does not cause the loss of that right. North Appeal allowed.

Present ;: Nacarincay, J,

V. R. MURUGESU vs. H. E. AMARASINGHE e, al. :

In the Matter of an Application for a Writ of Prohibition
> Application No. 451 of 1949

Argued on ; 24th November, 1950
Decided on : 27th February, 1951

Writ of prohibition—Application for—Dispute between Co-operative Union and officer—Arbi-
lration—Only Arbitraiors and Registrar of Co-operative Societies made parties—Co-operative Union not
made a party—Is the applicalion properly constituled Co-operative Societies Ordinance, section 45—
Co-operative Socteties Ordinance (Cap. 107) section 45,

The petitioner was an employer of a duly registered Co-operative Society or ‘Union’—A dispute bet-
ween him and the * Union’ was referred to a Board of Arbitrators under section 45 of the Co-operative Societics
Ordinance (Cap 107).

The petitioner applied for a writ of prohibition on the ground that the Board of arbitators had ne jurisdiction
to proceed with the matter as the dispute was not such as could have formed the subjest of proceedings under

section 45 of the Ordinanve, The only respondents to the application were the members of Lhe Board of Arbitration
and the Registrar of Co-operative Sorietics. The ‘Union’ was ot made a respondent, but was later noticed.

On a preliminary objection taken on behalf of the respondents,

Held : That the application was not properly constituted as the party who would be affected by the
grant of the application had not been made a party, .

H. V., Perera, K.C., with C. Shanmuganayagan, for the petitioner.

C. Thiagalingam, I& C., with E. R. 8. R. Coomaraswamy, for the party noticed.

H. W. R, Weerasuriya, Acting Solicitor-General, with E. I, C. J'ay(mleke, Crouwn Counsel, for
the Registrar of Co-operative Societies. :

a Society registered under the Co-operative
Societies Ordinance No, 16 of 1936 and herein-

This is an application for a Writ of Prohibition. = after referred to as the Union. Certain disputes
A preliminary objection has been taken to the | arose between the petitioner and the Union.
application on the ground that the party whose | In regard to a claim amounting to a sum of
mterests would be affected if the application were | Rs. 4250012 made by the Union against the
granted has not been made a party and that the | petitioner. Pursuant to the provisions of section
application must therefore fail, 45 of the Ordinance the Union referred the

The facts so far as they are material for a dispute to the Registrar of Co-operative Societies,
consideration of the preliminary point, are: Who by virtue of the powers vested in him by
The petitioner who is the applicant for the Writ | sub-section 2 of the same section referred it for
was in . the service of the Northern Division | disposal to a Board of Arbitrators, the composi-
Agricultural Producers’ Co-operative Union Ltd., ' tion of which sulfered a change and at the dates

Nagarixcam, .J.
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relevant to the present application the first three
respondents constituted the Board of Arbitrators.

The petitioner’s case for the Writ is based
upon the allegation that the disputes between
him and the Union are not such as could have
formed the subject of proceedings under section
45 of the Ordinance and that the Board of Arbi-
trators in entering upon the arbitration proceed-
ings were usurping to themselves powers which
had not been legally vested in them. To his
application the petitioner named four respon-
dents, the first three being, as remarked earlier,
the three arbitrators and the fourth being the
Registrar of Co-operative Societies, The Union
has not been made a party respondent.

At the hearing of this application the arbitra-
tors did not enter appearance. The 4th respon-
dent, however, was represented by the learned
Acting Solicitor-General who put forward the
contention that neither the 4th respondent nor
the arbitrators were interested in the result of
the application but the party who would be
affected by grant of the application would be the
Union and that as the Union had not been made
a party the application could not be entertained
by Court. The learned Acting Solicitor-General
also submitted that it was one of the fundamental
principles of the administration of justice that
no order prejudicial to or affecting the right of a
party should be made without the party being
first given an opportunity of showing ecause
against the making of such an order.

Learned Counsel for the petitioner strenuously
argued that the Union was not a necessary party
and that the Writ could issue if no cause was
shown by the respondents named in the petition.
No authority was cited at the Bar by Counsel,
It seems to me, however, that the party who
invoked the machinery provided by section 45
of the Ordinance, namely, the Union, would be
the party that would vitally be interested in
demonstrating that the procedure adopted by
it has the sanction of law and that no oceasion

proceedings. T do not see the object of giving
notice to him of this application becauSe any
notice he may have at this stage cannot have the
effect of enabling him to undo what he has done.
Insofar as the first three respondents, the arbi-
trators, are concerned, they are not a statutory
body with statutory powers, nor are they even
persons versed in the law. They arve three
gentlemen of eminence and standing in the
community who have been selected by the
Registrar for their integrity and impartiality to
arbitrate between the Union on the one hand
and the petitioner on the other.

| stand their attitude in not putting in an appear-

ance. They would be ignorant of irregularities

| if any, In the proceedings that took place prior

for the issue of a Writ of Prohibition has arisen, |

I think it is quite correet to say that the
Registrar is not interested in the application made
by the petitioner.

to their appointment as arbitrators. In these
circumstances if they are indifferent to the conse-

| quences of the petitioner’s application, one need

not be surprised.

The Union, however, stands on a different
footing. It was the Union that invoked the
provisions of section 45 of the Ordinance and
applied to the Registrar to settle the dispute in
pursuance thereof. If as the petitioner contends,
section 45 of the Ordinance has no application
to the disputes between him and the Union, it is
for the Union to establish the contrary but the
Union is not given an opportunity of doing so
and as stated by the learned Acting Solicitor-
General, there can be no question but that if a
writ does issue it will be to the detriment of the
Union and would have issued without the Union
having been given an opportunity of contesting
the propriety of such an issue, )

Should it be held that section 45 of the Ordi-
nance has no application and that the disputes
cannot be submitted to the Registrar for settle-
ment, the Union would have no altesnative but
to sue the petitioner in a regular action in the
Ordinary Courts of law; but then questions of
prescription would arise which it may not be
possible for the Union to surmount at the present
time,

The Union not having been made a party, I
am of opinion that the application as constituted

| is bad.

The Registrar has exercised |

the powers which he considered were vested in |

him by law and is functus.
the petitioner i8 in fact for a Writ of Prohibition
against the 1st, 2nd and 8rd respondents and
not apainst 4th respondent.
therefore, is not only unconcerned but it seems
to me is wholly an unnecessary party to these

The application of |

The only other gquestion that had to be con-
sidered was whether the Union should be added
a party to these proceedings even at this stage.

' In fact the procter for the petitioner did file

The Registrar,

papers on 25th October, 1950, praying that after
notice the Union be made a party respondent to
the application. The notice of the filing of”

One can under- . -
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these papers was given to the Union and Counsel
on belalf of the Union entered appearance at the
hearing and stated that he opposed the applica-
tion to have the Union added as party.

Learned Counsel for the petitioner, however,
took up the position that as this Court had made
no order directing the issue of notice on the
application to add the Union as a party, no
Counsel had a right to appear for the Union or to
be heard on its behall. He further stated that
he was making no application to add and did not
support the application filed to add the Union

“as a party respondent. In these circumstances
no question arises of adding the Union as a party
at this stage,

There remains for consideration the question
of costs. That the respondents are entitled to
their costs there can be no doubt ; whether the
Union which did enter appearance by Counsel is
entitled to costs has, however, to be determined.
In paragraph 6 of the affidavit filed with his

papers on 25th October, 1950, the petitioner
expressly states that he has already notified the
Union direct regarding his application to add the
Union as a party and had furnished it with copies
of all documents filed up to that date by the
various parties to the application. In view of
the service of the notice on the Union T think
it is idle to contend that Counsel should not have
appeared on behalf of the Union. Had Counsel
not appeared on behalf of the Union. It may
properly have been assumed that as after due
notice the Union too had not put in an appear-
ance it was not contesting the application the
appearance on behalf of the Union was therefore*
proper and the Union is also entitled to its costs,

In the result, I refuse the application with

| costs payable by the petitioner to the respondents

and to the Union.

I much regret the delay occasioned by my
illness in delivering this order.

Application refused.

Present : GRATIAEN, J. AND GUNASEKERA, J.

SENEVIRATNE e, al, vs, ASSISTANT GOVERNMENT AGENT,.
COLOMBO DISTRICT

8. C. No. 120—D. C. Negombo, No. 15412,

Argued on : 2nd February, 1951.
Decided on : 14th February, 1951.

Costs—Order that defendants would be entitled to fees paid by them to Counsel—Further order

thai cosls as stated would be taved by this Cowrt—Effect of order—Interpretution.

-

In muking an order for costs the learned District Judge stated as follows :—'* In iny opinion it would be reason-
able to order Lhe Crown to pay the costs incurred by the defendants in retaining Counse for these two trial datef’ .
* Defendants would be entitled fo the fecs paid by them to the Counsel engaged by them for these dates of

frial .

*

to the derendants ™',

The costs as stated by me earlier would be taxed by this Court and the Crown will be linble to pay that amount

Held : That the defendants are entitled to the sum paid to Counsel for the two dates in fquestion as the later
part of the order directing that the costs * be taxed by this Court * merely required that the taxing officer should satisfy
himself that the amount claimed in the hill of costs represented the sum actually expended in retaining Counsel for

the trial. :

N.E. Weerasooria, K.C., with H.W. Thambiah and Mackenzie Pereira, for the defendants-appel-

lants.

M. Tiruchelvam, C.C. for the plaintiff-respondent.

GRATIAEN, J.

On 12th August, 1949, the respondent, who is
the Assistant Government Agent of the Colombo

arisen between himself and the appellants as
to the sum payable to them as compensation
for the compulsory acquisition by the erown of
certain immovable property owned by them:

District, Western Province, filed a libel of | The amount in dispute was fairly considerable,
reference under the Land Acquisition Ordinance | The trial of the action was fixed for 16th and
(Chapter 203) in regard to a dispute which had | 17th May, 1950,
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In the meantime. on 9th March, 1950, the
Land Aecquisition Ordinance, No. 9 of 1050,
came into operation whereby. infer elia, the land
Acquisition Ordinance was repealed. The res-
pondent thereupon made an application on 10th

Judge who on 24th July, 1950, upheld the
| Secretary’s taxation on the ground that the
| Secretary was justified in taxing the fees accord-
ing to the scale of charges payable under the
Schedule to the Civil Procedure Code.

May, 1950, in terms of section 61 of the new '

Ordinance asking that the matter in dispute in '

the pending action be referred to the Board of
Review (constituted under that Ordinance) for
determination. It is conceded that an applica-
tion of this nature was open to either party to a
pending  action, and that the respondent’s
application was properly granted by the learned
District Judge on 24th May, 1950,

The present appeal is concerned with the
interpretation of that part of the learned Judge’s
order which, in granting the respondent’s applica-
tion for a transfer, awarded to the appellants the
costs ineurred by them in the preparation of
their case in connection with the ftrial of the
abortive action in the District Court. The
relevant part of the order reads as follows :—

“ The Crown argued that the defendant will
not beentitled to any costs incurred by them.This
case has been specially fixed for two days and
the Crown had notice of the two days of trial
and applieation to take this matter away from
the Court was made on 10-5-50 and it may be
presumed that Counsel appearing for the
defendants would have been retained much
carlier than that date. In my opinion it
would be reasonable to order the Crown to
pay the costs incurred by the defendants in
retaining Counsel for these two trial dates.

Defendants would be entitled to the fees
paid by them to the Counsel engaged by them
for these dates of trial.

The costs as stated by me earlier would be
taxed by this Court and the Crown will be

e}

liable to pay that amount to the defendants .

In pursuance of this order the appellant’s proctor
« submiitted to the Secrctary of the Court a bill of
costs for Rs. 1,470 representing the fees paid to
Counsel who had been engaged to appear for
them on the trial dates, namely, 16th and 17th
May, 1850. It is not denied that this expen-
diture was in fact incurred or suggested that the

amount of the fees paid to Counsel was un- |

rcasonable or excessive, Nevertheless, the sum
claimed by the appellants as costs was reduced
by the Secretary to Rs. 204:75. The matter
was referred to the decision of the learned District

The question arising on this appeal turns
solely on the interpretation of the order for
costs made by the learned Judge on 24th May,
1940, in favour of the appellants. Whether or
not that order was properly made cannot now
be canvassed, as no appeal questioning its
validity has been preferred to this Court by -
either of the parties. No useful purpose would
therefore be served by addressing ourselves at
this stage to Mr. Tiruchelvam's argument that

| the language of section 61 of the new Ordinance
| confers no power on the District Judge to make

any order for costs in favour of either party.
The learned Judee did in fact and in terms of
an arder which has not been challenged by an
appeal filed within the prescribed period, direct
the Crown “to pay the cost incurred by the
defendants in retaining Counsel for......... two
trial dates " and declared the defendants * cn-
| titled to the fees paid by them ™ (ie. by their
proctor on their behalf) ** to the Counsel engaged
for these dates of trial ”. I doubt very much
if clearer language could be employed in making
an award of the costs actually dneurred as opposed
to an award of costs payable only in aceordance
with an antiquated scale of charges preseribed
by the Civil Procedure Code. Mr., Tiruchelvam
has argued that the later part of the learned
Judge's order dirceting that the costs awarded
to the appellants should *“be taxed by this
Court ” has the effect of limiting the meaning=of
the unambiguous words which I have already
quoted, I do not agree. To my mind, no
inconsistency is inherent between the earlier
part of the order and the words on which Mr,
Tiruchelyam relies. The order for " taxation ™
| merely requires that the taxing officer should
satisly himsclf that the amount claimed under
the bill of costs represented the sum actually
expended in retaining Counsel for the trial,

I would set aside the order appealed from and
direct that the Crown should pay to the appel-
lants the sum of Rs, 1,470 in terms of the learned
District Judge's order dated 24th July, 1850,
The appellants arc also entitled to their costs
of this appeal as taxed in accordance with the
| scale of charges _applicable under the Ciyil
I Procedure Code,

Set aside.”
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Present : NAcarLINGAM & BasNAvake, J.

KARUNATILLEKE vs. KARUNATILLEKE
S. C. 131—D. C. Colombo 2094/D

Argued on : 29th and 30th November, 1950
Decided on : 16th February, 1951.

Divorce—Aetion by wife for—Hushand's answer disclosing persons committing adultery with
plaintiff —Only one adullerer made party to action and divorce counier-claimed on the ground of adultery
with that party—No claim for divoree on ground of adultery with others—Failure to obtain exeuse under
seetion 598 of Civil Procedure Code—Rejection of answer—Is it justified—Is counter-claim Sfor divoree
a reconventional elaim—Sections 75 and 603 of the Civil Procedure Code.

In an action for divorce instituted by the wife, the defendant husband filed answer denying the plaintiff’s allegations
and accusing the plaintifl of misconduct with three named persons but averring that he was all slong willing to condone
the plaintiff’s adultery with them. Ie however, counter-claimed for a divorce on the ground of plaintitf’s adultery
with his brother.

This answer was rejected by the learned District Judze on the ground that the defendant had without obtaining
an e}xcusc under section 508 of the Civil Procedure Code failed to bring in as parties the said three adulterers disclosed
in the answer.

Held : (1) That the defendant—husband was under no obligation to make the three adulterers disclosed in his
answer parties to the action as he did not make their adultery the ** cause or part of his cause of
action ’* for a divorce,

(2) That the learned Judge was in error when he rejected the answer.

(1) That the principle of reconventional claims has no application to a case whete a defendant to an
action for dissolution of marriage asks for divorce in his or her favour. Such a claim is permissible
only by virtue of section 603 of the Civil Procedure Code.

Cases referred to : Ziegan vs. Ziegan et ol (1891) 1 8. C. R.-8.

Jasline Nona vs. Samaranayake (1948) 48 K. 1. R. 381,

Voet, Book V, Title I, Sections 78-79, Sampson’s trapslation.

Section 603 of Civil Procedure Code.

Voet; Book XXIV, Title IT, Seetion 5.

Jones vs. Jones, (1896) L, R. P. D. 165 ; Kenworthy ve, Kenworthy, (1019) L, R, Proh. 65 ;
Carryer vs. Carryer & Walson, (1865) 4 Sw. & Tr, 94.

Commissioner of Stamps, Si, Selilements vs. Oei Tjong Swan, (1988) A. €. 387,

E. B. Wikramanayake, K.C., with Fernandopulle, for the 1st defendant-appellant.
E. G. Wikramanayake, K.C., with C. E. Jayawardena, for the plaintiff-respondent.
_ Izzadeen Mohamed, for the 2nd defendant-respondent. ’

BasNAYAEE, J. the defendant’s elaim within the ambit of section
This is an appeal from a judgment in an action | 398.
for divoree, rejecting the answer of the defendant In my opinion that argument is untenable.

husband on fhe ground that he had without The principle of reconventional claims is well
obtaining an excuse under section 598 of the known to Roman-Dutch Law and is discussed
Civil Procedure Code (hereinafter referred to as by Voet Voet, (Book V, Title I, Sections 78-79,
the Code) failed to bring in as parties to the Sampson’s translation) at length, and has no
action certain adulterers whom he discloses in | application to a case where a defendant husband
the answer. to an action for dissolution of marriage asks for
It is urged by learned Counsel for the respon- | a decree for divorce in his favour. Such a claim
dent that the provisions of section 598 of the | can be made by a defendant husband only by
Code are imperative and that the defendant is | virtue of section 603 of the Code.
not entitled to ask for a divoree on the ground of It is not contended that the defendant’s
his wife’s adultery without complying with the @ answer violates the provisions of section 75 of
requirements of that section. He relies on the  the Code which prescribes the requisites of an
cases of Ziegan vs. Ziegan et ol (1891) 1 S. C. R. 3 | answer, Its rejection was not therefore war-
and Jasline Nona vs. Samaranayake (1948) 49 ranted by the provisions of section 77 which
N. L. R. 381. empowers the Court to reject an answer which
Learned Counsel contends that the defendant’s s substantially defective in any of the particulars
claim for divoree is a claim in reconvention and | defined in section 75 or is argumentative or
that that part of his answer should be treated | prolix or contains matter irrelevant to the
as a plaint, On that footing he seeks to bring | action.
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The objection to the answer arises in this way.
The defendant while denying the plaintiff’s
allegations accused the plaintiii of misconduct
with three persons named Peter Keus, Freddy
Hirst, and Lewis, between the years 1942 and
1945. He elaims a divorce on the ground that
the plaintifl is living in adultery with his brother
Harry Beauclerk Karunatilleke. He ayers that
he was all along willing to condone her acts of
adultery with the others,

The question for decision then is whether
those others against whom judgment is not asked
for should be made parties to this action. In
proceedings instituted for disselution of marriage,
if the defendant opposes the relief sought on any
ground which would have enahled him to sue
ag a plaintiff for such dissolution, the Court may
in such proceedings give to 't-hc defendant on
his application the same relief to which he would
have been entitled in ease he had presented a
plaint seeking such relief, Seetion 603 of Civil
Procedure Code., In the instant ease if the
defendant had presented a plaint containing the
allegalions in his answer, should he have either
made the others whom he accused of adultery
with his wife co-defendants or obtained an
excuse under section 398 of the Code? The
answer to that question must be sought in
seetion 598, which provides that upon a plaint
presented l:y a husband, in which the adultery
of the wife i3 the canse or part of the cause of
action, the plaintiff shall make the alleged
adulterer a co-defendant to the action, unless he
.is excused, upon application, by the Court from
so doing. The defendant does mot make the
adultery of his wife with those whom he has not
made parties to the action * the eause or part of
the cause of action . He is under no obligation
therefore  to make them parties to the action.

Apart from statute even the rules of natural

justice da not reguire that a party against whom
ne judgment or order is asked for should be
afforded the opportunity of a hearing. A
husbhand is free to condone his wife’s adu]terv

Present :

SARANADASA

with any person against whom he does not wish
to proceed. For everyone is allowed by our law
to renounce his right and forgive the person at
whose hands he has suffered injury. Voet,
Book XXIV, Title II, Sections 5—What the
law does not allow him to do, except in the
cireumstances stated in section 598, is to obtain
a decree for divoree on the ground of his wife's
adultery with any person whom he does not
bring in as a party to the action.

FLearned Counsel for the respondent in the
course of hig arpument invited our attention to
ecrtain decisions Jones vs, Jones, (1896) L. R. P. D
165. Kenworthy wvs. Kenworthy, (1919) L. R.
Prob. 65. Carryer vs. Carryer & Watson, (1865)
4 Bw. & Tr. 94 of the English Courts in support
of his submission. He also sought the aid of
the statutory provisions relating to the procedure
in matrimonial causes in En rrlfmd for the purpose
of interpreting section 598 of our Code. In my
opinion it is wrong to construe our Code in that
way, The best guide to the intention of legisla-
tion is afforded by what the legislature has itself
said. In eonstruing our Code the proper course
is, in the first instance, to examine the language
of the statute, and to ask what is its natural
meaning uninfluenced by any considerations
derived from the previous state of the law or
from similar legislation in other countries even
though such legislation be anterior to our Code.
The construetion of a statute by instituting a
textual comparison of its provisions with those
of similar statutes elsewhere and the drawing of
inferences from the wvariations between the local
and the foreign enactments have been aptly
described by the Privy Counsel as a perilous
course to adopt. Commissioner of Stamps.” St.
Settlements vs. Oei Tjong Swan, (1933) A, C, 387.

For the foregoing reasons I am of opinion that
the judgment of the learned District Judge should
be set aside. I accordingly allow the_appeal with
costs, both here and below.

NaganiNeaM, J.

I agree.

A ppeal allowed.

Puonre, J.

vs. FERNANDO.

S, C. No. 617—M. C. Negombo No. 60888,

Argued on ¢
Deeided on :

26th and 27th July, 1950,
27th Sept. 1950,

Wages Board Ordinance—Charges under sections 21 and 39 (1)—Employer ﬁnling io pay rwages
o worker d?r&t{y—Wau’ber Sailing to return to work or call for wages—Employer’s inability to find

worker—Is employer liable.
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An employer’s failure to pay the minimum rate of wages to a worker employed under him was due to the fact
that the worker, who, with others, went on strike did not call for the wages and could not be found,
Held : That in the eircumstances, the employer eould not be said to have committed an offence under the Wages

Board Ordinance.

E. H, C. Jayatileke, Crown Counsel, for the appellant.

H. W. Jayawardene, for the respondent,
PuiLe, J.
This is an appeal from an acquittal on a charge

that the respondent did on or about the 10th
February, 1949, being an employer in the Toddy,

. =Arrack and Vinegar Trade, in breach of scetion

21 of the Wages Board Ordinance, No. 27 of
1924, fail to pay to one T. R. Vasudevan, a worker
employed in the trade, the minimum rate of
wages for piece work payable to toddy tappers
and that the respondent did thereby commit an
offence punishable under section 89 (1) of the
Ordinance,

The learned Magistrate held in favour of the
respondent on three points. The first was that
the prosecution had not been instituted within
one year of the commission of the offence,
because the obligation to pay the wages arose
on the 10th February, 1949, and the prosecution
was instituted only on 10th February, 1950.
The sceond ground was that in the events that
oceurred after Vasudevan left the employment of
the respondent it was not possible for the res-
pondent to comply with the provisions of section
2 of the Ordinance which required that the
employer shall pay wages in legal tender directly
to the worker, The third ground was that
under section 21 employer is liable to the penal
consequences provided in section 39 only where
he fails to pay & minimum rate of wages and not
a balance due after a calculation based on the
_ legal minimum rate. It is submitted that the

learned Magistrate was wrong on all the points
on which he has based his decision,

I de not propose to deal with each of the
grounds mentioned as it is possible to dispose
of the appeal on the sccond ground. The facts
relevant to this issue which are not contested
have been found by the learned Magistrate as
follows :—

* Vasudevan went away on the 24th January,
and did not rcturn thereafter. His address
was not known, se much so that it was difficult
even to serve summons on him. He did not
go to the accused to demand his wages, and
the accused could net have known where
Vasudevan was. It was thercfore not possible
for the accused to pay the money to Vasudevan,
Not even an agent demanded the money from
the accused . .

Now section 2 of the Ordinance is clear that
every employer in a trade must pay wages in
legal tender directly to the worker. If, as in
this ecase, Vasudevan and the other workers
went on strike on the 24th Januavy, 1949,
because the respondent refused to sign an
agreement relating to the terms and conditions
of work and did not thereaftor call for the wages
and could not be found T fail to sce what offence
the respondent had commilted. It would be
wrong to punish a person for failing to do an act
which was impossible.

I dismiss the appeal.

Appeal dismissed.

-

Present ¢ BasnAvAke J. & GUNASERARA, J.

MARY NONA et al vs. JAYAWARDENA

8. C. 296—D. C. Avissqwella 4687

Argued and decided on : 25th October, 1950
Reasons delivered on @ 2nd Mareh, 1951

Partition action—Sale ordered

Case withdrawn—=Sale of undivided share in land Ly ¢o-owner—

Sale void—Section 17, Partition Ordinance—Section 10, 406 Civil Procedwre Code.

Where a sule was ordered by the Court in a partition action, and the case was allowed to be withdwmosm on plaintiil’s
motion before sale, and one of the co-owners sold by deed his undivided shave in the lund,

Held : (1) That the sale was void as it infringed the provisions of section 17 of the Partition Ordinance in thut
the withdrawal of the actioa cannot be said to be a refusal by the Court to grani the application Tor

a partition or sale within the meaning of the section.
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(2) That the Court had no power to allow the withdrawal of the action.
Cases referred to: Peiris vs. Peiris ¢f ul G Law Recorder 1.

N. E. Weerasooria, K.C., with S. W. Jayasuriya, for the plaintiff-appellants.

H. V. Perera, K.C., with S. E. J. Fernando, for the defendant-respondent.

BASNAYAKE, J.

The only question that arises for decision is
whether deed No. 4926 dated 30th August, 1933,
(hereafter referred to as the deed) is rendered
void by operation of scction 17 of the Partition
Ordinance. That section reads as follows :—

“ Whenever any legal proceedings shall have been |

instituted for obtaining a partition or sale of any
property as aforesaid, it shall not be lawful for any of
the owners to alienate or hypothecate his undivided
share or interest therein, unless and until the Court
before which the same were instituted shall, by its
decree in the mutter, have refused to grant the applica-
tion for such partition or sale, as the case may be;
and any such alienation or hypothecation shall be
void.

Legal proccedings for the partition of the land
referred to in the deed were instituted in 1928
and in July, 1929, decrce for sale was entered,
and in 1933, a commission for sale was issued to
an guctioneer. Before the sale could take place
the proctor for the intervenient moved that the
sale be stayed. The sale was accordingly stayed.
Thereafter on 23rd June, 1933, the plaintiffs’
_ proctor filed the following motion :—

“ We move to withdraw the above case ™.

That motion which was signed by the plaintilfs
as well as their proctor was allowed. The
relevant journal entry reads: “ Allowed. Case
withdrawn.”

Tt was thereafter that the deed was executed.
By it one of the plaintiffs sold to one Kadahettige
Jayawardena an undivided 1/8rd share of the
land called Pansalagawawatte and building
standing thereon.

It is clear from section 17 thal once an action
for obtaining a partition or sale of any property
is instituted any of the owners may not lawfully
alienate his undivided share or interest thercin
unless and until the Court has refused to grant
the applieation for the partition or sale as the
case may be. In the instant case there was no
such refusal and the alienation of an undivided
share in the property in respect of which the
action was instituted is unlawful and void,

Undivided ownership is terminated only by

either the final judgment contemplated in section .

6 or by the issue of the certificate of sale provided
for in section 8. The true interpretation of the
statitory prohibition is stated thus in the judg-
ment of the full Court Peiris vs, Peiris et al 6 Law
Recorder 1.

“Where the application for partition or sale is
refused the prohibition endures up to the refusul.
The question is, up to what point does the prohibition
endure, when the application for a partition or sale
is granted? No difficulty arises when the Court grants
1 decree for partition, beeause in the case of a partition
decrée there is no interval between a decree and its
execution. The only difficulty that avises is where a
decree for sale is granted, as in that case there is an
interval between the decree for sule and the issue of
the certificate under section 8, and the point to be
determined is, whether the prohibition is in force
during this interval, The Court is of opinion that
the prohibition must be deemed to conlinue so long
as the common bond of co-ownership exists, that is
to say, until the issue of the certificate under section P

The withdrawal of the action eannot in this
instance be said to amount to a refusal to grant

' the application for a partition or sale as the Court

actually entered a deeree ordering a sale of the
land, Under our law the only provision for the
withdrawal of an action is to be found in scction
10 of the Civil Procedure Code, It provides for
the withdrawal of an action from one Court and
for its transfer to another on the orders of the
Supreme Court.

What was done in the partition action does
not come within the ambit of that section, nor
does it fall within the scope of¥section 406,
whereunder a plaintiff may in certain circums-
tances with the permission of the Court withdraw
from an action. :

The Court had no power to allow the plaintiffy’
motion and its order allowing the withdrawal
of the action must be regarded as a nullity.

At the elose of the argument of this appeal we

| delivered our judgment dismissing it and indi-

cated to Counsel that we proposed to deliver our
written rcasons later. We have accordingly set
out the grounds for our decision,

GUNASEEARA, J.
I agree.
Appe al dismissed.

l'_' *
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GRATIAEN, J.

This ease has caused me much anxicty, and I
am indebted to Mr. Chitty and to learned Crown
Counsel for the assistance they have given me,
Important questions have been raised reuardmﬂ
the powers of police officers to search premises
or to arrest persons without prior judicial autho-
rity. That such powers should be vested in
them, within ecireumseribed limits, 1S necessary

- so as to facilitate the prevention and detection
of crime, Nevertheless, such powers are always
attended by grave responsibilities. and justice
requires that the Courts should be very vigilant
to ensure they arc not abused through inexperi-
ence, excess of zeal or *° insolence of oflice ™

There are four accused in this case, a man and
his wife and their two sons, They are Indian

estate labourers employed on No. 6 division of

Pelmadulla Group in Kahawatte. The 1st accused
is 50 years of age and is a sub-kangany in charge
of a gang of 18 tappers including his wife the 4th
accused who is also 50 years of age, and his
married sons the 2nd and 3rd accused. The
family oceupicd a set of adjacent line rooms on
the estate, and the evidence seems to indicate
that prior to the incident which took place on
the night of 81st August, 1850, they were of a
peaceful disposition,

On the e¢vening of 25th August, 1850, the 1st
accused had complained to the Kahawaita police
that one of his sons had been assaulted by a man
named Gunapala, whose father Andirishamy was
‘a kangany of tlie same division of the estate as
that on which they were employed. The com-
plaint was recorded by police constable Dharma-
sena, There is no evidence as to what official
aetion was taken upon this complaint, and I only
mention it because it has been suggested, but not
proved, by the defence that Dharmasena was
disposed to show some partiality towards Andiris-
hamy and Gunapala in regard to the dispute.
For the purposes of my hn{lm;b in the present
ease, it is sufficient to record that, whether this
theory of favouritism be justified or not, it was
in fact genuinely entertained by the members of
the accused family—and particularly so by reason
of the events which occurred a few days after the
complaint had been recorded by Dharmasena.
I have been careful to remind myself that the
police officers coneerned are not on trial in these
proceedings and that their conduct calls for com-
ment only in so far as is relevant to the charges
framed against the accused.

_On the night of 31st October, 1951, Sergeant
Wambeck of the Kahawatta Police and Cons-
table Dharmasena arrived in uniform without |

L

prior warning at the line rooms occupied by the
accused at 10-40 pan. They were accompanied
by Andirishamy the father of Gunapala, and they
informed the 1st accused, who was seated on the
verandah reading a newspaper, that they had
decided to search the line rooms occupied by
himself and his family for the possession of
rubber alleged to have been stolen. It is not
difficult to understand that the presence of
Alldmbhamy on this occasion induced the belief
in the 1st accused's mind that it was Andirishamy
who had engineered the proposed raid at this
late hour as a counterblast to the earlier com-
plaint against his son. Admittedly, no scarch
warrant had been obtained by the Police tosearch
the lines, nor had they thonght it necessary Lo
obtain the permission of the Superintendent of
the estate or even the conductor of the division
to search the rooms. As one would expect in
such a situation, considerable commotion followed
and, although there is a conflict of evidence as
to what actually took place, I will accept it as
proved that, as narrated by Wambeck, the 1st,
2nd and 8rd accused * refused to allow him to
search the line rooms ™, that the *° 15l accused
asked him te get out of the compound ”, and that
“the 2nd and 38rd accnsed also came up and
asked him to get out of the place ™. Wambeck
states that in these eircumstances he * did not
enter any of the rooms”. He decided—in my
opinion, wisely—to send an urgent message
summoning Police Inspector Kannangara, the
officer in charge of the Kahawatta police statron,
to the scene. In Lhe mcantime Wambeck took
no action to press his demand to be allowed to
search the rooms. ‘I pacified the accused™,
he says, “ and asked them to keep quict till tne
Inspector arrived ™.

It is convenient at this stage to consider
whether, upon this evidence, the prosecution
had established the guiit of all four weeused on
the 1st charge framed against them. I shall
refer later to the incidents which took place
after Inspector Kannangara arrived on the seene
at 11-50 p.m., with his police reinforcements.

The case for the prosecution on this charge is
based solely on the testimony of Wambeck. It

| is alleged that all four accused * did voluntarily

obstruct two public servants, to wit Police Sergeant
Wambeck and P, C. Dharmasena of the Kaha-
watta Police, al 10-40 p.un., in the lawful dis-
charge of their public functions, to wil, in searching
the line rooms of the 1st, 2nd and 3rd accused

(@) by obstructing and preventing them from enter-

ing into the said line rooms for the purpose of the
aforesaid search (b) by threatening to do bodily
harm to the Said police officers and by damaging «
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articles in the said line rooms in order to deter
the said police officers from carrying out the said
search ', Dharmasena, the alleged partisan of
Andirishamy, was not called as a witness.

In order to prove the commission of an offence
punishable under section 183 of the Penal Code
it was incumbent upon the proseention affirma-
tively to prove (a) that the public officers con-
cerned were in fact engaged in the lawful exercise
of their public functions when they attempted
to search the accused’s premises on the night in
question, and (&) that the conduect of the accuscd
as specified in the charge constituted ** obstrue-
tion ™ within the meaning of the section.

Were Wambeck and Dharmasena entitled to
search the premises occupied by the aceused on
the night of 31st August, 19507 If this question
be answered in the negative, the charge must
necessarily fail. Admittedly, they had not
obtained the authority of a Magistrate to search
the premises in terms of seetion 70 of the Criminal
Procedure Code. Nor is it suggested that they
acted under the provisions of section 124 of the
Code, as neither of them was an officer in charge
of a Police Stalion or an ** inquirer ¥ holding an
investigation under Chapter 12 of the Code,
Learned Crown Counsel submitted that their
purported powers of search existed, if at all, by
virtue of the provisions of section 69 of the
Police Ordinance which inter alia authorises any
Police Officer wilhoul a warrant to enter and
search ** any loeality...... which he reasonably sus-
pects to econtain stolen property V. (Vide Miskin
vs. Dingiri Bapda. (1922) 4 Cey. Law Ree. 166.

1 have examined Wambeck's evidence with
care, and I am content to say that, as far as
these procecdings are concerned, it has not been
affirmatively proved that he ** reasonably sus-
pecied 7 that the line rooms which he eclaimed
the right to search without a warrant did eontain
stolen property. All he testifies to on this point
is that *“on receipt of information, while on
night patrol V', he *“went to the line rooms of
the 1st, 2nd and the 3rd accused’. He “ex-
plained to them that he wanted to search their
rooms for possession of rubber said to have
heen stolen 7. Under cross-examination, he re-
fused, as he was of course entitled to do, to
diselose the name of his informant, but stated
that he had * noted the information in his note-
book " (which he did not produce). This is all
the material on which the learned Magistrate
was mvited to hold that Wambeck entertained a
** reasonable suspicion ” that there was stolen
rubber on the premises. I find it impossible to
understand how a Court of law could hold that

this vital ingredient of the olfence was established.
. A suspicion is proved to be reasonable if the facts
disclose that it was ** founded on matters within
the police officer’s own knowledge or on state-
ments by other persons in a way which justify
him in giving them eredit . (MeCardle vs. Egan
(1933) 30 Cox C. C. 67). No evidence was led
from which it could be inferred that Wambeck
| and Dharmasena were discharging lawful
functions on the occasion when they complain
that they were frustrated in their purpose. The
charge under seetion 183 therefore fails ab inilio.
It makes no difference at all that Inspeetor
Kannangara says that affer the event he dis+
covered some rubber in the line rooms. The
sole issue which I am now investigating relates
to Wambeck's knowledge and state of mind
before he decided to search the premises Indeed,
this alleged discovery of rubber, insinuated but
not proved to have been stolen, was irrelevant to
any charge before the learned Magistrate in these
proceedings,

I am not satisfied that the conduct of the
acensed in any event constituted © obstruction
within the meaning of section 183. A mere
verbal refusal to allow a publie servant to per-
form his duty is not “ obstruction " (Laurensz vs.
Jayasinghe (1918) 16 N. L. R. 505). The learned
Magistrate has taken the view that the alleged
“ threat to do bodily harm ” to the Police Officers
was not substantiated, as is evident from his
order acquitting all the.accused of the charge of
intimidation. The only other allegation made
by Wambeek in Lhis connection was that the 1st,

created a commotion . With great respect, I
do not see how, even if this uncorroborated
evidence be true, such senseless destruction by
the accused of their own property could seriously
be regarded as ealeulated to obstruct or prevent
a policeman from entering the line rooms. (Vide
Police Sergeant, Hambanioia vs. Silva (1939) 40
N. L. R. 534). The impression which I have
formed is that when Wambeck and Dharmasena
were refused permission to ecarry out their
intended search, they very wisely decided to
stay their hand until a senior officer arrived on
the scene. The accused must be aequitted of
the charge framed under seetion 183,

The outstanding charges are based upon the
alleged conduct of the accused after Inspector
Kannangara arrived on the sceme with two
constables, I shall first narrate what actually
took place aceording to the evidence of Kannan-
gara and Wambeck. The position now was that
four hysterical but unarmed estate labourers

&

2nd and 3rd accused *° broke pots and pans and’
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(one of whom was a woman of 50) were confronted
by a Police Inspector, a Police Sergeant and 3
police constables all of whom were armed with
batons or other tangible aids to the gentle art of
persuasion. The Inspector says that he too
demanded that he should be permitted to search
the linc rooms without a warrant. This per-
mission was refused. He immediately ordered
Wambeck and the others to arrest the 1st. 2nd
and 8rd accused on a charge which he did not
specify. After a slight scuffle, these three
accused persons were taken into custody and
forcibly removed to the police station, In the
meantime the 4th aceused hurried away to the
Assistant Superintendent of Police, Ratnapura,
and complained the treatment which her family

had suffered at the hands of the police party. |

Her complaint was recorded, she was examined
by the doctor, and was kept in police custody uniil
the next morning. She has then produced before
the Magistrate and, on the application of the
police, remanded to Fiscal’s custody for 5 days
without any charge being framed against her. The
other accused were similarly remanded for 6
days until charges were framed against them.
How any Magistrate, acting judicially, could
have lent his sanction to such an indefensible
proceeding I really cannot understand. The
procedure laid down by section 1264 of the
Criminal Procedure Code is intended to be
applied only in those rarc cases in which the
investigation of allegations against a person in
police custody suspected of crime cannot be com-
pleted within 24 hours. In this case the facts
relating to the present charges were matters
within the personal knowledge of the Police
Officers who took part in the transaction. No
material was placed before the Magistrate to
justify a decision that, pending the framing of
charges, justice required that the accused should
be placed on remand. When private citizens
are arrested without a warrant, it is imperative
that the provisions of sections 87, 126 and 1264
of the Criminal Procedure Code should be seru-
pulously applied. If this is not done, police
powers which arc designed to protect the com-
munity ‘‘ become a danger instead of a pro-
teetion *. (Per Scott L.J. in Dumbill vs. Roberls
(1944) 1 A. E. R. 826 at 329).

The second charge against the aceused was
that they * obstructed A. Kannangara, Inspector
of Police at 11-50 p.m., in the lawful discharge
of his public functions, to wit, in searching the
line rooms for stolen scrap rubber . This charge
must also fail for the same reasons which I have

“set out in relation to the earlier charge of ob-
struction. No evidence was led upon which the

| surmises, a cane or a belt.
was 9 inches long, another 8 inches long and a

learned Magistrate could hold that Kannangara
was entitled to search the premises without a
warrant, Kannangara was thercfore not proved

! to have been engaged in the lawful discharge of
. his public functions at the time.
. would say that, upon the material placed before
| the Court, the Inspector would probably have

Indeed. 1

been a trespasser if he had persisted in entering
the premises without a warrant when permission
to enter was refused him. (Davis vs. Lisle (1936)
105 L. J. R. 598). In any cvent no cvidence
was led of any ** obstruetion” other than the
bare verbal refusal by the 1st, 2nd and 8rd
aceused to authorise the attempted invasion of °
their homes, The 2nd charge therefore fails.

I shall now deal with the third and most
serious charge against the accused. It is alleged
that they did * intentionally offer resistance to
Inspector Kannangara in the lawful apprehension
of the 1st, 2nd and 3rd accused on a charge of
theft of scrap rubber, property belonging to the

| Pelmadulla Group, and thereby commilted an

offence punishable under secetion 2204 of the
Penal Code ™.

To establish this charge it was incumbent
upon the prosecution affirmatively to prove that
resistance to arrest was offered, and that the
arrest withoul a warrant on a charge of theft was
leweful,

That some resistance was offered by the 1st,
ond and 8rd accused has, I think, been estab-
lished. They are unarmed, but in the scuffle
that followed upon their arrest Wambeck sus-
tained a few abrasions and so did Dharmaseha
and constable Avifdeen. Inspector Kannangara,
himself apparently fell down-—with the minimum
loss of dignity, I trust—and sprained his left
thumb when he was drageing one of the accused
into his ear.

It is no doubt rearettable that four out of five

| police officers armed with batons should sustain

even trivial injuries when they were performing
an alleged public duty in arresting three unarmed
estate labourers, But the fact remains that they
inflicted far more bodily harm than they them-

. selyves received in the course of the scuffle. Apart
| from a number of abrasions, the 1st aceused,
' aged 50, sustained six contusions caused by

blows from a police baton, or as the doctor
One of the contusions

third six inches long. Two months later, at the
trial, the 1st accused was able to remoye his
shirt and point out to the learned Magistrate.
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two of the sears of the unequal battle. The 2nd
accused also sustained abrasions, a contusion on
his chest and other contusions two inches long
on the upper part of his left thigh, which, accord-
ing to the doctor, were caused by a cane, a belt
or a baton strap. The 3rd accused sustained an
abrasion, a contusion on the top of his right
shoulder and two contusions 4 inches long on
his abdomen. In the opinion of the doctor these
injuries were caused by a cane, a belt or a baton
strap. Finally, the 4th accused who was an old

woman, sustained an abrasion and 8 contusions, |

one of them 2% inches long on the small of her
back. The doctor says that these contusions
could have been caused by blows with a cane or
a baton. Inspector Kannangara further admits
that at one stage he ** pulled her by her hair and
pushed her aside '

The learned Magistrate had held, and T will
therefore assume, that the four accused were
assaulted by the police officers after the male
members of the family made some show of
resistance to their arrest. The view taken by
the Magistrate is that they *“ merely asked for
trouble by their unseemly and obstinate con-
duet . My own reaction to this disagreecable
incident is to register the hope that the average
disciplined and well-trained police officer is com-
petent to apprehend unarmed private ecitizens,
however hysterical and rebellious they may be,
without inflicting as much bodily harm as Inspector
Kannangara and the four subordinate officers
who acted on his orders seem to have considered
necessary.,

Assuming, then, that resistance was offercd by
the accused, the question to be determined is
whether their arrest without a warrant was a
lawful arrest. The aceused were not prosecuted
for common assault, but for resisting the lawful

apprehension by a police officer in the exeeution |

of his official duty. It is alleged in the charge
that the purported arrest was on a charge of
theft. and learned Crown Counsel has, with
characteristic fairness, conceded that no evidence
was led by the prosecution to prove that Kannan-
gara was entitled to order the arrest of the 1st,

2nd and 8rd accused without a warrant on the |
On the facts of |

night of 8Ist August, 1950,
this case, the legality of the arrest depended
upon whether the aceused were persons ““ against
whom a reasonable complaint had been made or
credible informaiton had been received or a
reasonable suspicion existed’ of their having
been concerned in the commi%inn of the offence
of theft. (Section 32 (1) () of the Criminal
~ Procedure Code). Inspcctor Kannangara has

nowhere in the course of his evidence referred
to any complaint or information or suspicion the
reasonableness of which could have been tested
by the learned Magistrate, whose function it was
to inquire into the officer’s state of mind at the
time that he ordered the arrest. (MceCardle vs,
Bgan (ibid). As Scott L.J. pointed out in Dumi-
bell vs. Roberts (ibid)., ** The principle of personal
freedom, that every man should be presumed
innocent until he is found gullty, applies also to
the police function of arrest..,...For that reason
it is of importance that no one should be arrested
by the police except on grounds which in the.
particular circumstance of the arrest really
justify the entertainment of a reasonable sus-
picion ’’. Where a citizen is charged with offer-
mmg resistance to his lawful apprehension, it is |
incumbent on the prosecution to prove without
doubt that the apprehension was in fact lawful
and justified in the circumstances of the case.

There is another aspeet which ecalls for
emphasis,. When a police officer arrests a man
on the authority of a warrant issued by an order
of Court, section 53 of the Criminal Procedure
Code requires that he ** shall notify the substance
of the warrant to the person arrested, and if so .
vequired shall show him the warrant or a copy-
thereof issued by the person issuing the same *
A fortiori, whenever a police officer arrests a
person on suspicion without a warrant, * common
justice and commonsense '’ require that he should
inform the suspect of the nature of the charge
upon which he is arrested. This principle has
been laid down in no uncertain terms by the
House of Lords in Christie vs. Leachinsky (194«"')
L. J. R, 757, and it is indeed very much to be
desired that the following general propositions
enunciated by Lord Chancellor Simon should be
borne in mind by all police officers in this
Country :—

(1) If a police officer arrests without warrant upon
reasonable suspicion, he must in ordinary circumstances
inform the person arrested of the true ground of arrest.
He is not entitled to keep the reason to himself, or to
give a rveason which is not the itrue reason. In other.
words, a citizen 1s entttled lo know on whal charge or on
suspicion of what crime hie i3 seized ;

(2) If a citizen is not so informed, but is neverthe-
less seized, the policeman, apart from cerlain exceptions,
is liable for false imprisonment.

The evidence on record shows how widely these
elementary rules have been departed from.
Neither the accused nor the junior officers who
were instructed to effect the arrest were informed
of the reason for the drastic aetion ordered to be
taken. Indeed, the accused were in police
custody for one night and in Fiscal's custody
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for 5 days before any charges were formulated
against them. How then can it be argued that
the aceused were not entitled to resist their
attempted apprchension without a warrant and
on an unspecified charge? *1Is Citizen A",
asked Lord Chancellor Simon, ** bound to submit
unresistingly to arrest by Citizen B in ignorance
of the charge against him? I think, My Lords,
that cannot be the law of England. Blind
unquestioning obedience iz the law of tyrants
and slaves ; it does not yet flourish on English
soil ?,  Let us not forget that the law of Ceylon
coincides with the English law on this funda-
mental matter affecting the rights of private
citizens, I acquit the accused eon the 3rd charge
framed against them.

All the accused were acquitted by the learned
Magistrate on the charge of intimidation. There
remains for consideration only the charge under
whieh the 4th accused is alleged to have © inten-
tionally offered resistance to Inspector Kannan-
gara and others in the lawful apprehension of
the 1st, 2nd and 8rd accused . For the reasons
which I have already set out, this charge also
fails because the arrest has nei been proved to
have been lawful. Apart from that, the accusa-
tion has not been substantiated on its merits,
All that this unfortunate woman is alleged by
the Inspector to have done in her distress was to
cling on to the police officers when they were
overpowering her husband and her sons in order

»

| to arrest them. Her own version is much the

i Mapgistrate,
' not to arrest my sons.
| me to a side and 1 fell down

same. ‘I saw the police officer assaulting my
husband and my sons”, she explained to the
*“T held the officers and asked them
The police officer pushed
To attribute to

{ this woman’s behaviour a eréminal intention to

. of this nature,

interfere with the lawful functions of public
officers js to betray the lack of a sense of pro-
portion. I quash Lhe conviction,

In the result, all four accused must be acquitted
of all the charges framed against them. My
decision is, of course, based only on my assess-
ment, as an appellate Judge, of such evidence
as the prosecution thought fit to place before
the learncd Magistrate at the trial. I am in
accord with the view expressed by the learned
Magistrate that attempts on the part of any
person to delay or deter the administration of
justice should not be tolerated. But it is no less
important, as I have pointed out, that the actions
of police officers who seek to search private homes
or to arrest private citizens without a warrant
should be jealously scrutinised by their senior
officers and above all by the Courts. In cases
the facts should in the first ins-
tance be reporied to the Law Officers of the

Crown so that, after an impartial examination

of all the available material, the real trans-
gresyors, wheever they might be, could be brought
to justice.

Accused acguiited.
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Where in a notice of tendering sceurity for costs of appeal served on one of the respondents the appellant failed
(@) to mention his name as the person in respeet of whose costs the appellant preposed to give security ; (b) to follow the

form preseribed in Form 126 of the Civil Procedure Code.

Held : (1) That the notice did not comply with section 736 of the Civil Procedure Code, and the appeal should

have been held to have abated.

{2) That no relief should be granted as the failure or omnission complained of was completely and .

immediately within the appellant’s power to avoid.
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(8) That where a statute preseribes that notice should be given to a party to a suit and indicates the
form in which that notice should be given, that notice should comply with the requirements of the
statute and should be in the prescribed form, notwithstanding the absence of any reference to the
form in the relevant section.

(4) That as the Supreme Court has power to reject an appeal that is not properly before it the respondent
is not precluded from taking objection to the hearing of an appeal although he had not asked the:
trial Judge to hold that the appeal had abated.

Per Basnavaxe, J—“The rule of construction of statutes containing schadules is that where the enacting part
and the schedule cannot be made to correspond, the latter must yield to the former. Reg, vs. Baines (1840) 12 Ad. & E.
210 at 227 ; Dean vg. Green (1882) 8 P. D. 79 at 89, 50. In regard to the lorms tiemselves the rule is that they are to
be followed implicitly so far as the circumstances of each case may admit. Buartlett vs. Gibbs (1848) 5 Man & G. 81 at
95, 06; 13 L. J. C. I. 40 at 42.  Section 756 and form No. 126 not being in conflict, the notice required by the section
should be in the preseribed form and no other. Ryan vs. Oceanic Steam Navigation Co (1914) 3 K. B. 781 ",

Cases referred to : de Silva vs. Seenathumma (1940) 41 N. L, R, 241,

Reg. vs. Lumsdaine (1839) 10 A. &. E. 157 at 160; 8 L, J. 3L C. 69 at 71.
Attorney-General vs. Lamplough (1878) 8 Ex. D, 214 at 220 ; 47 L. .J. Ex. 555 at 562,
Reg vs. Baines (1840) 12 Ad, & E. 210 at 227.
Dean vs. Green (1882) 8 P. D. 70 at 88, 90.
Bartlett vs. Gibbs (1843) 5 Man & G. 81 at 95, 06; 13 L. J. C. P. 40 at 42, .
Ryan vs. Oceanic Steam Navigation Co. (1914) 3 K. B. 731.

“anderpoorien vs. Settlement Officer (1242) 48 N. L. R. 230.

Kanagasunderam vs. Podihamine (1940) 42 N L. R. 230,
Attorney-General vs. Karunaratne et al (1935). 37 N. L. R. 57. :
British Ceylon Corporation Ltd. vs. United Shipping Board et al (1934) 36 N, L. R. 225,

f. V. Pereraa K.C., with C. Renganathan and A, Nagendra, for the 10th defendant-appellant.
8. J. Kadirgamar with G. L, L. de Silva, for the 15th to 17th defendants-respondents.

H. W. Tambiah with Sharvananda, for the 7th defendant-respondent.

E. B. Wikramanayake, K.C.. with Il. W. Jayawardena, for the 8th defendant-respondent.

BasNavaxe, J. | said action having been received hy the said
This is an application for the sale under the | Court, I will on the Ist day of December, 1948
Partition Ordinance of a land called Villiagama at 10-45 o’clock in the forenoon or so soon
Estate in extent 136 acres and 11 perches owned thereafter move to tender security by deposit-
in common by the applicant and seventeen others. ing a sum of Rs. 500 and by hypothecating the

Of the defendants the 8th, 10th and 11th filed a | same by bond for any costs which may be
claim praying that the land be partitioned, while incurred by the 8th, and 15th to 17th defen-

the 15th, 16th, and 17th who are resident out- dant-respondent in appeal in 1_:hc_ premises
sice the Island disputed the shares allotted to and will on the said day deposit in Courta
them in the libel. The 1st to 7th, 12th, and 13th sufficient sum of money to cover the expenses
defendants took no part in the proceedings, of serving notice of appcal on the plaintiff-
The learned District Judge decreed a sale of the respondents and defendant-respondents. Copy
common property as prayed for. The 10th of petition of appeal annexed.”

defendant who is dissatisfied with the learned '
Judge’s apportionment of shares and his order It is dated 26th November, 1948, and bears

as to costs has appealed. thi following endorsement dated 3rd December,
1948 :

The appellant served notice of tending of : :
security on all the respondents. The notices * This notice is extended and re-issued for
contained the names of all the parties to the service on the within-named 7th ‘defendant-
action and were addressed to the Proctors of respondent for 6th December, 1948.”
some of the respondents and personally to the
others. In the case of the 7th respondent who The snbmission of learned Counsel for the

takes objection to the appeal being heard, the | respondent is that as the notice expressly men-
1 otice was addressed to the Proctor, and it reads | tions the other respondents but makes no men-
thus : : tion of the 7th defendant-respondent, it is not a

“ Take notice that the petition of appeal | notice to the 7th respondent though served on
presented by the above-named 10th defendant | her. He submits that the service of a notice

appellant on the 26th day of November, 1948, | which does not purport to be a notice informing
- against the order of the District Court of | her that security will be given for her costs of
Colombo dated 15th November, 1948, in the | appeal on the date mentioned herein is not a
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notice under the section, Section 756 requires
that the appellant shall give notice to the res-
pondent, meaning thercby te the respondents
where therc is more than ope respondent to an
appeal. Learned Counsel submits that the re-
guirements of the seetion are not satisfied unless
the notice is addressed to the respondent for
whom it is meant and informs that person that
on the specified date security in respect of her
appeal costs will be tendered. He relies in sup-
port of his argument on the language of section
756 and the form of notice preseribed in the
Schedule. That form reads as follows :

* To (respondent).

Take notice that the petition of appeal
presented by me in the above-named action
on the...... day of......19......against the (order
or decree) of the...... Court of...... dated the......
day. of......19...... in the said action, having
been received by the said Court, Counsel on
my behalf will, on the,..... day ol 190G at
...... o’clock of the forenoon, or so soon there-
after as, &ec., being within,..... days from the
day of the date of such (order), move to tender
security by (mention how) for any costs which
may be incurred by you in appeal in the pre-
mises, and will on the said day deposit in Court
a sufficient sum of money to cover the expenses
of serving notice of appeal on you.

(Signed)...... Party Appellant.”

The notice which has been given to the 7th
respondent is not in the preseribed form and does
not inform her that the appellant proposes to
mive security for costs which may be incurred by
her in appeal. She is clearly not included
among those in respect of whose costs the appel-
lant proposed to give security. Although the
bond executed by the appellant secures the costs
of all the respondents to this appeal, including
the 7th respondent, the omission to give the
requisite motice is not in my opinion thereby
cured,

Learned Counsel submits that the omission to
give the 7th respondent the prescribed notice is
fatal to the appeal and relies strongly on the Full
Bench decision of this Court in the case of
de Silva vs. Seenathumma (1940) 41 N, L. R. 241.
That case lays down that the requircments of
section 756 are imperative and that failure to
comply with those requircments is fatal to an
appeal. In my opinion the respondent’s objec-
tion is entitled"to succeed. Scction 756 provides
that when s petition of appeal has been recetved
by the Court of first instance under section 754,
the petitioner shall forthwith give notice to the
respondent that he will on a day to be specified
in the notice tender security for the respondent’s

costs of appeal. That scetion when reac with
the form prescribed by the Code clearly indicates
that the notice given thercunder should inform
the respondent on whom it is served that security
for that respondent’s c¢osts will be tendered on
the date mentioned thercin, In the instant case
the notice served on the 7th respondent does not
do so. The notice cannot therefore be taken
as a notice to the Tth respondent that security
will be tendered for her costs in appeal on the
date mentioned therein, The 7th respondent
was therefore under no duty to appear on the
date mentioned in the notice and show cause, if °
any, against the security which the notice indi-
cated would be tendered in respeet of the other
respondents.

Where a statute prescribes that notice should
be given to a party to a suit and indieates the
form in which that notice should be given, that
notice should comply with the requirements of
the statute and should be in the preseribed form.
A notice under section 756 must be addressed
to the party to whom notice has to be given and
delivered to the party and inform him that on
the date specified therein security for his costs
in appeal will be tendered. The fact that section
756 makes no express reference to Form No. 126
in the First-Schedule to the Code—Form of
Notice to respondent that appellant will tender
security in appeal-—does not in my opinion permit
an appellant to ignore that form and act as if it
had not been enacted.

A schedule in a statute is as much a part of
the statute and as much an enactment as any
other part Reg. vs. Lumsdaine, (1839) 10 A. & E.
157 at 160; 8 L. J. M. C. 69 at 71, Atforney-
General vs. Lamplough, (1878) 8 Ex. D. 214 at
299 ; 47 L. J. Ex. 555 at 562. The rule of con-
struction of statutes containing schedules is that
where the enacting part and the schedule cannot
be made to correspond, the latter must yield to
the former Reg. vs. Baines, (1840) 12 Ad. & E. 210
at 227. Dean vs. Green, (1882) 8 P. D. 79 at 89,
90. In regard to the forms themselves the rule
is that they arc to be followed implicity so far as
the circumstances of each case may admit Bari-
lett vs. Gibbs, (1848) 5 Man & G. 81 at 95, 96; 13
L.J.C.P. 40 at 42, Section 756 and form No. 126
not being in conflict, the notice required by the
section should be in the prescribed form and no
other Ryan wvs. Oceanic Steam Navigation Co.,
(1914) 3 K. B. 781.

Learned Counsel for the appellant contends
(@) that the notice is sufficient, and () that it is
not open to the respondent to take objection to
the hearing of the appeal on the ground of non-
compliance with section 756 in this Court, but



Vol. XLIV

1950—BASNAYAKRE, J.—Sivagurunathan vs. Doresamy et al 41

that he should have done so in the Court of trial. | before it.

This Court has always exereised that

I have already dealt with (a), and only (b) re- ‘ power and rejected appeals by appellants who

mains to be discussed. The limb of section 756
under which an appeal abates on failure to give
security in the prescribed manner reads as
follows :(—

* And when a petition of appeal has been so received,
but the petitioner has failed to give security and to
make the deposit as in this section provided, then the
petition of appeal shall be held to have abated, and
the further proceedings in this section prescribed shall
not be necessary.'’

_ The further proceedings that are prescribed in
the section are—

(a) the issue of the notice of appeal on the respon-
dents,

{(b) the forwarding of the petition of appeal to the
Supreme Court together with the certificate of the
Secretary or Clerk of the Court,

(c) the transmission to this Cowrt of the Fiscal's
return to the process issued under the section.

The meaning of the expression °* abated ” in
this context is indicated by the words which
follow. The failure to observe the requirements
as to sceurity results in no further steps being
taken by the Court on the petition of appeal.
The words *‘ shall be held * in the context ** the
petition of appeal shall be held to have abated
suggest that the Court has to give its mind to the
matter and hold that the provisions as to security
have or have not been observed. The language
of the second limb of section 756 (2) enables. a
party to invite the Court of first instance to hold
that an appeal has abated in consequence of non-
compliance with the requirements of sub-section
(1) of that section, but if the respondent to an
appeal omits to do so it does not follow that this
Court is bound to hear an appeal which has no
right to com= here.

In my opinion the power to decide whether an
appeal is properly before it is implied in the
power to hear an appeal and an appellate tribunal
has power to reject an appeal that is not properly

have no right to be heard. De Silva vs. Seena-
thumma et al (1940) 41 N.L.R. 241. Vanderpoorten
vs. Settlement Officer, (1942) 48 N.L.R. 230. Kana-
gasunderam vs. Podihamine, (1940) 42 N. L. R.
230. Aitorney-General vs. Karunaratne et al,
(1935) 87 N. L. R. 57. British Ceylon Corpora-
tion, Lid., vs. United Shipping Board et al, (1934)
36 N. L. R. 225 That being the ease the
respondent is not precluded from taking objection
to the hearing of this appeal although he has not
asked the trial Judge to hold that the appeal has |,
abated.

Finally, learned Counsel for the appellant sub-
mitted that if in our view the appellant had failed
to give the requisite notice this was a case in’
which the relief provided by section 756 (3) of the
Civil Procedure Code should be granted. That
provision reads :—

* In the case of any mistake, or defect on the part
of any appellant in complying with the provisions of
this section, the Supreme Court, if it should be of
opinion that the respondent has not heen materially
prejudiced, may grant relief on such, terms as it may
deem just,”

In the instance case we have no explanation
for the appellant for his failure to give the 7th
respondent notice of tendering security as pro-
vided in the section. The omission to mention
the 7th respondent in the notice appears to be
not accidental but deliberate. There has there-
fore been no intention to give her the prescribed
notice. It is now settled by the case of de Silva
vs. Seenathumma (supra) that *“the failure on
the part of the appellant to comply with the
matters immediately and completely in his
power " eannot be excused,

For the above reasons I uphold the objection
and make order rejecting the appeal with costs.

Puiig, J.

1 agree. Ohjection upheld.

Present : Dias, 8.P.J., & PuLig, J.

BANDAPPUHAMY vs. SWAMY PILLAI

8.C. No. 5327—D. C. Colombo 119 Z

Argued on : 10th May, 1950
Decided on : 24th May, 1950

Damages—FEwxcavations causing damage to contiguous land—Measure of damages.
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Where the defendant excavated earth along the boundary of plaintiff's land, which resulted in damage o nlaintiff’s
fence and subsidence of his land, and the defendant for the purpose of preventing subsidence and erosion of his
soil in the future erccted a wall along the excavated boundary and claimed the cost of the wall as damages.”

Held : (1) That the plaintiff was cntitled to only actual physical damages caused by the subsidence and such

damages flowing naturally from them.

(2) That the plaintiff could not claim as damages the cost of the wall as future washaways on the land
could not be regarded as prospective damage from the first subsidence. :

(8) That a right of action for damages accraes each time damage is caused by subsidence resulting from

excavations.

H. W. Jayewardene, for the defendant-appellant,

Kingsley Herat, for the plaintiff-respondent.

Prne, J—

The defendant in this case appeals from a |
judgment awarding the plaintiff a sum of Rs. 400 |
as damages for cutting earth on his own land
so as to deprive a contiguous allotment of land
belonging to the plaintiff of lateral support.

In his plaint the plaintiff alleged that the

defendant in August, 1944, cut earth not only
on his own land but encroached on the plaintiff’s
land by excavating and cutting into his soil
below the surface level. At the trial, however,
the scope of the action was restricted to the
issues whether, the defendant in or about August,
1944, cut earth from his own premises so as to
deprive the plaintiff of his right of lateral sup-
port,.and if so, to what damages was plaintiff
entitled. A survey had previously established
that the surface under plaintiff’s land had not
been cut into,

On the facts the learned District Judge found
substantially in favour of the plaintiff. It
would appear that the defendant’s land is
contiguous to and lics on the south-west of
plaintiff’s land. They were separated by what
is described as a barbed wire live fence. The
plaintiff’'s land was at a higher elevation and
sloped gradually down to defendant’s land.
During the passage of rain water the plaintifl®s
land would not suffer from anything more than
the normal wear and tear of bad weather but
the position would be entirely different if along
the boundary the defendant cut carth to an
average depth of about five feet. Water falling
on plaintiff’s land would gather an abnormal
momentum causing substantial loss by crosion in
course of time.

It is elear from the evidenece that in or about
August, 1944, the defendant had ecut earth on
his own land practically along half the length of
the boundary, a distance of seventy-two feet,
causing a perpendicular drop of about five feet.
Along this portion of the boundary were two
trees which formed part of the fence. These and

an arecanut tree collapsed as a result of the

excavation and ecarth washed off in this arews
exposed the roots of other fence trees.

It is not contested that the collapse of the two
fence trees and the arecanut tree and some
damage to the fence were due to the subsidence
of the soil caused by the excavation. Had the
plaintiff sought compensation for the loss of the
trees and cost of consolidating the fence, his
claim would have been unanswerable. He
thought, however, that he should protect himself
against all damage in the future and requested
a carpenter-mason to prepare an estimate for
the econstruction of a 13-foot wall, 16 inches
thick to prevent the washing away of his land.
It was on the basis of this estimate that plaintiff
claimed Rs. 1,090 as damages.

On the authority of the case of Pedris vs.
Balcha, (1924) 26 N. L. R. 89 it was submitted
to the trial Judge on behalf of the defendant
that the plaintiff was not entitled to eclaim
damages in respeet of the subsidence which the
plaintiff feared might occur in the future and that
damages could not be assessed on the basis of
the costs of constructing a retaining wall to
prevent the surface erosion of the land, On
this point the learned Judge expressed himself
as follows :—

“So long as there is some irjurious con-
sequence as a result of the cutting of earth
from his land by the defendant the plaintiff
has a cause of action against him and that the
damages that may be claimed are not to be
restricted to the immediate damage caused.
It is obvious that cven after the falling of the
two trees on the boundary there must have
been a gradual washaway of earth from plain-
tiff’s land and I am unable to agree with
defendant’s counsel’s contention which would
mean that plaintiff must wait until there is
some big subsidence of carth before he can
claim damages.”

It is clear from the authorities cited to the learned

Judge that under the English Law which is _

applicable ‘o Ceylon the exeavations in them:
selves give no right of action. A right of action
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only acerues when damage is caused by subsi-
dence resulting from the excavations. That
every new subsidence gives rise to a fresh cause
of action is set out clearly by Lord Halsbury in
the following passage in Darley Main Colliery
Company vs. Mitchall (1886) 11 A. C. 127 :—

** Bince the decision in this house in Bonomi uvs.
Backhouse it is clear that no action would lie for the
excavation. It is not, therefore, a eause of action;
that case cstablished that it is the damage and not
the excavation which is the cause of action. I eannot

* « understand why every new subsidence, although pro-
ceeding from the same original act or omission of the
defendants, is not a new cause of action for which
damages may be recovered.”

At the hearing of the appeal learned counsel
for plaintiff-respondent accepted the correctness
of the propositions stated above but proceeded
to argue that upon the application of those
propositions the assessment of damages was
right. He relied on the following passage in
Mayne on Damages (11th Edition p. 140) :—

** If the owner of land by working out lis own minerals
deprives his neighbour of the support to which he is
entitled for his land, the latter has no cause of action
until some subsidence results from the working, On
that happening, he is entitled to claim for all damage,
actual or prospective, from that subsidence, and can-
not afterwards claim for any additional damage in
respect thereof suffered subsequently.”

Had the learned Judge awarded Rs. 400 as
damages for actual physical damage caused by
the subsidence and the damages flowing naturally
from that physical damage one could accept the
argument adduced on behalf of the plaintiff.
Unfortunatel>- for the plaintiff that was not the
basis on which the damages were assessed. As
I understand the judgment of the learned District
Judge he assessed as damages the cost to the
plaintiff of putting up a retaining wall to prevent
further washaways. T fail to see how the further
washaways on the whole land can be regarded
as prospective damage resulting from the first
and only subsidence which caused the collapse
of three trees and the washing away of some
soil near the fence exposing the roots of other
frees along the fence. In my opinion the basis
on which damages have been awarded in this
case cannot be supported.

- It was, however, strenuously argued that if
the excavations in question caused an abnormal |

erosion of plaintiff’s land by the rapid passage of
rain water he ought to be in a position to claim
the expenses which he must incur to prevent
such erosion, Without expressing a. concluded
opinion, the position might have been different
had the plaintiff alleged that his right, as the
owner of a dominant tenement, to discharge rain
water on his land to the defendant’s along a
natural gradient, was interferred with by the
acts done by the defendant and that he was
entitled to take all reasonable measures for the
conservation of his soil. Tn that case the act of
excavation would by itself have amounted to an
nfringement of plaintiff*s right of property. He
chose, however, to make his elaim only on the.
basis of loss of lateral support. I think it is too
late now, in the sixth year of Litigation, for the
plaintiff to found a claim on an additional cause
of action which was not pleaded or tried in the
lower Court. I cannot say with confidence that
it is possible to come to a finding on the new
cause of action on the existing evidenee. Besides,
one should not overlook that the pleading of a
new cause of action by way of amendment ought
not to be allowed if it would result in depriving
the defendant of a plea of preseription.

In my opinion this appeal should be allowed,
with costs. It would not sérve any practical
purpose to send the case back for assessment of
damage, actual or prospective, as a result of the
subsidence. Any damages that the plaintiff is
likely to be awarded on a proper basis will fall
far short of the amount claimed by him and thus
he might have to pay a substantial part of the
costs of a fresh inquiry. In the result the plain-
tifl’s action should be dismissed but each party
will bear his own costs. The defendant took
up the position that he did not make any excava-
tions in August, 1944, that his own land ex-
tended to a ditch lying on plaintiff’s land and
that water falling on plaintiff’s land was drained
along that ditch and not into his land. On all
these points the learned Judge has rightly found
against the defendant.

Appeal allowed.

Dias, S.P.J.
I agree.
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Court of Criminal Appeal—Charge of murder Ly strangulation— Evidence showing commission of =
crime by A or B or C—What prosecution has to prove—Charge of murder not proven— Evidence of disposal
of body—Can accused be convicted under section 198, Penal Code, though indictment contained no such

charge—Criminal Procedure Code section 182.

1n a charge of murder by strangulation the evidence diselosed that the person who strangled the deceased might

be A, B or C.

Held : That in order to secure the conviction of A the prosecution had to establish beyond reasonable doubt

that the person who strangled the deceased was not B or C.

Held also : That a person who was charged with murder only bul whose guilt was not proven, could be con-
vieted under section 198 of the Penal Code, where there was evidence for the purpese, although the indictment contained

no charge under that section.

M. M. Kumarakulasingham with J. C. Thurairainam and H. A. Chandrasena (assigned), for

the acensed-appellant.

A. C, Alles, Crown Counsel, for the Attorney-General.

Disg, S.P.J.—

Sallaiappen Karuppiah Servai (the first accused
appellant) and Suppiah Karuppiah Seryvai were
jointly charged with committing the murder of
a man named M. Vairavan on October3, 1948, The
jury unanimously convieted this appellant of

. murder and by a majority of five to two acquitted |

the second accused.

The evidence clearly established that on the
night of October 2/8, 1948, the deceased man
had been done to death by manual strangulation,
after which he had been decapitated and his
headless trunk thrown into the sea, The evi-
dence of Dr. Gerald de Saram, the Judicial
Medical Officer, proves that the hyoid bone at
the base of the tongue of the deceased was
absent, and the whole of the right horn of the
hyoid bone had been fractured at its inner ends.
Although the doctor at first was inclined to the
view that the eause of death was decapitation,
he stated that on further consideration it was
clear that the decapitation had been done after
death, which had been caused by manual strangu-
lation causing asphyxia. The fracture of the
hyoid bone is a characteristic sign of manual
stranculation. This view the jury accepted,

Death by natural causes, accident and suicide
having been negatived, the jury was, therefore,
face to face with a case of homicide. The manner
in which the deceased had been killed made it
clear that he had been murdered.

On the question as to the identity of the
persons who committed the murder, the jury
has acquitted the second accused. The only
question for consideration, therefore, is whether
the evidence proved the guilt of the appellant
beyond all reasonable doubt ?

The case against the appellant was entirely
circumstantial in character, there being no direct
evidence of any kind, The appellant gave
evidence on his own behalf and denied that he
had anything to do with the death of the deceased.
The second accused gave evidenee on oath, and
brought the appellant on the scene about the
time the deceased was killed, but _his evidence,
although admissible against his co-accused, did
not help the prosecution on the vital question as
to who strangled the deceased man.

Aceording to the second accused, he met the
appellant when he was asked to persuade the
deceased man to pay to the appellant some
money which was owing to him. Therefore, on
the night of October 2, the two accused, Sinniah,
the deccased man. and Sinnathamby met, and
after drinking arrack the five of them proceeded
to the sea-beach near the railway line to discuss
the question of the payment of the money. It
was a very dark night. They sat down besides
the railway line. The second accused then went
to a place about twenty-five yards distant to
answer a call of nature. He was absent for abgut
ten minutes. When he returned, he discovered,
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by the aid of the electric torch which he had,
‘“ the first accused (i.e,, the appellant) pressing
the buttocks of the deceased who was lying on
the ground, while Sinniah was cutting his neck ”
If that evidence is true, then the stmngu?atmn uf
the deceased man must have taken place during

absent from his companions. There is no other
evidence in the case. The evidence of the second
accused, even if am-epted in tolo, does not throw
any light on the queslion as to whlch of the three
men who remained with the deceased strangled
him. There is no assignable motive as to why
the appellant should have strangled the deccased.
There is no evidence that the appellant abetted
the strangulation or shared a eommon murderous
intention with the strangler. All the five men
had partaken of arrack. Why they went to the
sea beach in the dead of night to discuss whether
the deceased man should repay his debt to the
appellant is unexplained.

The situation in which the prosecution found
its¢lf may be reduced to the following proposi-
tions :—X (the person who strangled the deceased
may be A, B or C. In order to secure the con-
viction of A. the prosecution had to establish
beyond reasonable doubt that X is not B or C.
It is then, and only then, that the guilt of A can
be said to have been established bevond reason-
able doubt. In the present case the prosccution
was unable to do that. When to that is added
the absence of any motive why the appellant
should strangle the deceased, it scems clear that
the case for the prosecution against this appellant
is bound to collapse. In a case of circumstantial
evidence in order to secure the eonvietion of the

appcllant the facts must be totally inconsistent
with any reasonable hypothesis of his innocenece.
The fact that the appellant afler the man was
strangled helped to dispose of the dead body may

depesed to. ic does not indubitably point to his
having strangled the deceased. Had the death
of the deceased been caused by decapitation and
not by strangulation, the position of the appellant
might have been different, for then there was
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the man’s throat was being cut, he was holding
down the deceased by his buttocks. It is un-
necessary to consider this aspect of the matter
| further.

We are, therefore;, of opinion that the con-

3 | vietion of the appellant for murder eannot stand.
the ten minutes when the seeond accused was |

The verdiet of the jury indicates that they
believed that this appellant was at the scene
when the man was done to death, and that
thereafter hie helped in the deecapitation and in
the disposal of the body in order to sereen the

| offender from punishment (section 198 of the
| Penal Code).

In the ease of Emperor vs. Begu, (1925) A. 1. R.
Privy Couneil 130, the Privy Council aflirmed the
conviction of a person under scetion 198 who
was only charged with murder, but whose guilt
was not> proven. It was held that he could be
convicted under seetion 198 of the Penal Code
although the indictment contained no charge
under that section. In the unrcportcd case
S. C. 88 M, €. Hombantota No. 13,140 C. C. A,
Minutes of September 13, 1949 the Court of
Criminal Appeal followed Emperor vs. Begu
(1925) A. I. R. Privy Council 130. The Court
said : “It was not disputed at the argument
that they could he properly convicted of this
offenee (i.e., section 198). The case ol Emperor vs.
Begu (1925) A. L. R. Privy Council 130, to which
Crown Counsel relerred us. bears this out. There
was ample evidenee in the case to establish a
charge under section 198 of the Penal Code
against the 2nd, 8rd and 4th appellants. In
these circumstances we feel that the convietion
of these appellants under seetion 296 should be
quashed, and a conviction under section 198
substituted .  Such an order is elearly justified
by the provisions of section 182 of the Criminal

. Proeedure Code.
be a suspicious cireumstance, but on the facts |

evidence, which the jury accepted, that while |

We, therefore, quash the eonviction of the
appellant under seetion 296 of the Penal Code,
and conviet him under section 198 of the Penal
Code and sentenee him to undergo seven years
rigorous imprisonnient, .

Conviction aliered.

Present :

Javeriiekr, C.J., & Swanw, J.

SUBBIAH PILLAI vs. FERNANDO

Application 366—S. C. 209/D. C. Colombo 17,382

Argued on :
- Decided on »

15th September, 1950
26th September, 1950

Appeals (Privy Couneil) Ordinance (Cap. 85) Bule 1 (a) of rules set out in Schedule to—Action
between landlord and tenant —~Rrght to pogsession— Value—T'est,
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I‘_Ield - Thut for the purposes of an application for conditional leave to appeal to Lhe Privy Council, the
value of an action by the landlord against his tenant for ejectment must be determined by the rental reservgd by the

contract of tenaney,

N. E. Weerasooria, K.C., with V. Arulambalam and C. Chellappah, for the defendant-petitioner,
Vernon Wijetunge, for the plaimtiff-respondent.

JaveETneke, C.J.—

This is an applieation by the defendant for
conditional leaye to appeal to the Privy Council,
Under rule 1 (i) of the rules set out in the seliedule
to the Appeals (Privy Council) Ordinance (Chapter
85) an appeal lies as of right from any final
judoment of the Supreme Court where the matter
in dispute on the appeal amounts to or is of the
value of five thousand rupees or upwards or
where the appeal involves directly or indircetly
some claim or question to or respecting property
of some civil right amounting to or of the value
of five thousand rupees or upwards. The plain-
tiff opposed the application on the ground that
the matter in dispute on the appeal is less than
Rs. 5,000, The test to be applied in considering
the question whether the matter in dispute is of
the value of less than Rs. 5,000 is thus stated by
Lord Selbore in Allan vs. Pratt. L. R. 13 A, €.
781.

“ The judgment is to be lTooked at as it affects the
interests of the plaintiff who is prejudiced by it and
who seeks to relieve himself from it by appeal.”

The plaintiff alleged in his plaint that in the
* year 1944 he took on rent from the defendant
the northern half portion of premises No. 130,
Fourth Cross Street, Pettah, at a monthly rental
of Rs. 165 and that on September 18, 1946, the
defendant wronefully and unlawfully prevented
him from entering the said preruises by locking
the gate at the entrance. He claimed a sum of
Bs. 6,000 as damages from September 18, 1946,
up to the date of the institution of the action, an
injunction to restrain the defendant from inter-
ferring with his oceupation of the said premises
and further damages at Rs. 500 per day till the
defendant removed the obstruction. He valued
the subject matter of the action at Rs. 6,000
which represents approximately the amount he
claimed as damages from September 18, 1946,
up to the date of the institution of the action,

The defendant denicd that the plaintiff was a
tenant. He alleged that he gave the plaintill
permission to store his goods in a portion of an
open room in the said premises and charged the
plaintiff a sum of Rs, 165 as hire for the use of it

and on September 27, 1946, he gave the plaintill
nolice to vacate the said premises at the end of
October; 1946. He alleged further that the
plaintiff caused loss and damage to him by
forcing open a gate leading to the said premises
on October 5, 1946, and by failing to remove his
belongings from the said premises at the end of -
October, 1946. He claimed in reconvention a
sum of Rs. 165 as rent for December, 1945, and
Rs. 2,000 as damages.

After trial the learned District Judge entered
judgment in favour of the plaintiff as prayed for
in his plaint with damages at Rs. 5a day from

September 18, 1946, and dismissed the defendant’s

elaim in reconvention.

The defendant appealed from this judgment
and this Court by its judgment dated June 30,
1950, reduced the damages to Re. 1 a day.

The total amount payable by the defendant
on the decree of this Court is Rs. 1,880. The
defendant is eclearly not entitled to appeal
against that part of the decree to the Privy
Council. The deerce, however, condemned him
to pay damages till he removed the obstruction.
That part of the decree involves the right to
possession. The District Judge was not inyited
to assess that richt and there are no materials -
before us on which we can say that it amounts
to or is of the wvalue of five thousand rupees or
upwards. On the pleadings it appears to us
that the relationship of landlord” and tenant
existed between the defendant and the plaintiff.
The defendant says that he hired a portion of
the premises to the plaintiff to store his goods
and the plaintiff says that he took a portion of
the premises on rent from the defendant to carry
on his business. In an action between the land-
lord and the tenant the right to possession must
be valued at the rental reserved by the contract
of tenancy. The applicant is not entitled as of
right to appeal in this case and I would therefore
refuge his application with costs.

Application refused,
Swan, J.
I agree, - v
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Present : Nacarincawm, J, & Purue, J.

. VANDER POORTEN vs. VANDER POORTEN ¢t al

S. C. 444 —dpplication lo withdraw the sum of Rs. 3,000 deposiled with the Registrar of the
Supreme Cowrt in S. C. 79—D. C. (Inty.} Colombo 6889T .

Argued on : 16th October, 1950
Decided on @ 18th October, 1950

Privy Council—Appeal to—Deposit of security for costs before grant of conditional teave—With-
draval of Appeal—Notice to Privy Council—Communication by Regisivar of Privy Council to Regisirar

of Supreme Court—Order appeal stands disinissed

sterminate proceedings—Can appellant ask for refund

11

fiequest o bring before Supreme Court for steps to
of deposit before order terminating proceedings—

Hespondents’ right to ask for costs—Judicial Committce Rules—Rule 52.

In pursuance of a written notice by the appellant that he desired to withdraw his appeal, the Registrar of the
Privy Council notified by letter the Registrar of the Supreme Court that by virtue of Rule 82 of the Judiclal Committee
Rules 1025 the appeal stands dismissed as [rom the date of his letter without further order and further proceeded o say
** I have accordingly to request you to be good enough to bring this communieation before the Lordslips of your Court
in order that the necessary steps may be taken to terminate proceedings,
The appellant thereafter made application to have refunded to him the sum of Rs. 8,000 deposited with the
Registrar by way of security before final Jeave to appeal was granted.
Held : (1) That in view of the communication addressed to the Registrar of the Supreme Court the appellant
should make an application for an order terminating proceedings before asking for a refund of the

deposit money.

(2) That the respondent will be entitled at such application to ask for an order for casts in his favour,

B. H. Alwwihare, for the petitioner.

L. G. Weeramantry, for the 2nd to 6th respondents.

Nacauixcawm, J.—

This is an application by the appellant who
had obtained final leave to appeal to His Majesty
the King in Council to have refunded to him
the sum of Rs. 3.000 deposited by him with the
Reristrar of this Court by way of security as a
condition precedent to his being granted final
leave to appeal. The appellant in pursnance of
the final leave granted appears to have taken
the necessary steps to have the record despatched
to England and in fact the record was despatched
by the Registrar of the Privy Council on January
7, 1947, -

Under the Judicial Committee Rules, 1925, an
appellant. in the case of an appeal from Ceylon,
is allowed a period of four months from the date
of the arrival of the printed record in England
to lodge his petition of appeal. 1In this case the
record in fact was printed in Ceylon. The
appellant therefore had time till May 8, 1947, to
lodge his petition of appeal, but prior to that
date, namely on April 8, 1947, hLe appears to
have given notice in writing to the Registrar of
the Privy Council that he desired to withdraw

. his appeal, and the Registrar of the Privy Council

thereupon in terms of Rule 32 of the Rules
referred to notified by letter the Registrar of
this Court that the appeal had heen withdrawn.

Rule 82 proceeds to declare that in such an
eventuality the appeal should stand dismissed as
from the date of the letter of the Registrar of

*

the Privy Council without further order, The
letter of the Registrar of the Privy Council is
filed of record and, besides setting out the fact
that by virtue of Rule 32 of the Judieial Com-
mittee Rules the appeal stands dismissed as
from the date of his letler without further order,
proceeds to say, “1 have accordingly to request
you to be geod cnough to bring this communica-
tion before the Judges of your Court in order
that the necessary steps may’ be taken to termi-
nate the proceedings ', It'is impertant to note
that thongh the appeal is said to stand dismissed,
nevertheless the communication indicates that
some further steps should be taken to terminate
the proceedings.

Although no petition of appeal had in point
of fact been filed in the Privy Council and all
that was done by the appellant was to have
obtained final leave of this Court to appeal to
His Majesty in Council and to have the printed
record transmitted to the Registrar of the Privy
Council, Rule 82 of the Judicial Committee Rules
uses language which recognises the proceedings
which were had prior to the filing of the petition
of appeal as an appeal. It may be said that the
language of Rule 82 is not exact, but whatever
that may be, the terms or the letter of the
Registrar of the Privy Council indicates that
though the ““ appeal ¥ may stand dismissed with-
out further order in terms of Rule 32, yvet other
steps have to be taken to “ terminate the pro-
ceedings.”
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Ordinarily, when one uses the phraseology,
“ the appeal stands dismissed ” one would infer
that nothing further need be done, for the pro-
ceedings are in fact terminated by the order that
the appeal stands dismissed. In this case it
does not appear to be so. The appellant seeks
to withdraw the fund deposited by him on the
footing that the proceedings have terminated,
and that nothing further remains to be done.
But this is in the teeth of the communication
addressed by the Registrar of the Privy Council
to the Registrar of this Court, Besides, as 1
have pointed out, the term ** the appeal stands
dismissed ** must receive a special meaning having
regard to the stage at which the order was made
and must mean that the appellant does not desire
to lodge his petition of appeal and to proceed
further with the appeal, in other words, that he
does not wish to prosecute the appeal.

The foundation for the application made by
the appellant therefore fails for no order has
been made terminating the proceedings ; such an
order appears to be essential before it could be
said that finality has been reached ir regard to

| the appeal proceedings commenced by the

appellant. The appellant must in these circums-
tances take steps to have the proceedings termi-
nated, and to secure an order of this Court
terminating the proceedings. That will then be
the stage at which the respondents could apply

for any order for costs which they say they are

entitled to claim from the appellant. .
In this view of the matter the application fails
and is dismissed with costs.

Application dismissed.

| Purir, J.

I agree.

COURT OF CRIMINAL APPEAL

Present » Javermneke, C.J. (President), GraTiaey, J. & Purire, J.

PONNAMBALAM ¢ al vs. THE KING

Appeals 49—50 with Applications 92—93 of 1950

S. C. 16—M. C. Jaffina 18,500

Argued on. 18th Noyember, 1950
Decided on : 17th November, 1950

Court of Criminal appeal—Conviction for murder—T'wo acctised
arrangéd plan— Verdict indicating that jury held each accused responsshle for acts of other

stand ?

Absence of evidence of pre-
Canconvition

The two appellants were convieted of murder. Despite the absence of evidenee o’ any pre-arrangeid plan between
them, the verdict of the jury indicated that they held each appellant responsible for the acts of the other. =

Held :

That the conviction for murder could not stand.

The appellants were convicted of voluntarily causiug grievous hurt.
M. M. Kumarakulasingham with K. A. P. Rajakaruna, for the accused-appellants.
I. 4. Wijemanne, Crown Counscl, with A. Mahendarajakh, Crown Counsel. for the Crown.

Javerineke, C.J.

The appellants were convicted of murder and
sentenced to death.

The case for the prosecution rested on the
evidence of one Sinnan and on a statement

‘alleged to have been made by the deceased to

one Andy Arumugam, The Tearned Judge in
his summing-up’ indicated to the jury that the
evidence of Sinnan was unreliable and that it
would not be safé for them to base their verdict
upon it. We do not know what view the jury
took of Sinnan’s evidence but in view of the
observations made by the learned Judge it
would be safe to assume that they did not act
on it. Andy Arumugam said that the deceased
told him that Ponnambalam, the son of Kidnar,
and Kanagasabai, the son of Ponnu, stabbed
him,

The medical evidence shows that the |

deceased had two stab injuries one“of which was
necessarily fatal and the other suflicient in the
ordinary course of nature to cause death. On
the deceased’s statement it is not possible to say
which injury was caused by each appellant.
The verdict indicates that the jury held each
appellant responsible for lthe acts of the other.
They could have done so only if there was evidence
of a pre-arranged plan on the part of the appel-
lants to inflict the injuries on the deceased.
There was no such evidence. In the circums-
tances we are ol opinion that the conviction
must be set aside and the appellants convieted
of voluntarily causing grievous hurt. We would
sentence cach of the appellants to undergo
rigorous imprisonment for a period of seven year.'.

-

Conviction altered.
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IN THE SUPREME COURT OF THE ISLAND OF CEYLON

(In revision under section 856 C. I*. C.)

Present : GRATIAEN, J.

REX vs. W. A. D. VELIN
M. C. Matugama, No, 11984 SN
REX vs. SETTU, sox or ALAGAN r g 1
M. C. Avissawella, No. 58121 N S (€ i
REX vs. M. HEMASIRI < s S
M. C. Kalutara, No. 10325 LYt
_ e T - ik ,*l:__ah"
REX vs, W, A, D. MARKU -
M. C. Gampaha, No. 179
REX vs. L. WILSON PERERA éf al :
M. ', Colombo, No. 6208¢ : 3

REX vs. M. WILLIAM
M. C. Colombo, No. 81462

REX vs. MARIMUTTU, son or RAMIAH
M. C. Balangoda, Ne. 24590

Argued on : April, 24th 1951,
Delivered on : April, 25th 1951.

Payment of Fines (Courts of Summary Jurisdiction) Ordinance, No 49 of 1988—Sections 8 and
4—Sentence of fine without sentence of imprisonment in addition—DMagisirate ordering imprisonment
in default of fine on same day—Failure to eomply with provisions of sections 8 of Payment of Fines
Ordinance—Practice of ordering ** double security * as condition of granting time to pay fine unwarranted
—Criminal Procedure Code, section 812.

Held : (1) That where a person is convieted by a Court of Summary Jurisdiction and sentenced to a fine, with-
out a sentence of imprisonment in addition, it is obligatory on the Court to comply with the provisions
of sections 3 and 4 of the Payment of Fines Ordinance No. 49 of 1938 before such person is committed
to prison for default.

(2) That the provisions of section 812 of the Criminal Procedure Code must be construed as having been
repealed to the extent to which they are inconsistent with the explicit provisions of the Payment
of Fines Ordinance of 1938,

{3) That the practice of ordering ‘* double sliecurity ** as a condition of the granting of time to pay a fine
is unwarranted and should be forthwith discontinued.

Per GraTiaeN, J—{a) ** An examination of the provisions of the Payment of Fines (Courts of Summary Jurisdiction
Ordinance No. 49 of 1988 mukes the following propositions abundantly clear in regard to any caserdin which a Magistrate
considers that the mere imposition of a fine on a convicted person would meet the ends of justice ;—

(a) that means of the offender must, among other considerations, be taken into account in fixing the amount. |
of the fine (Section 2) ; . '

{b) that unless special circumstances (the nature of which must be recorded in the proceedings) are proved or ad-
mitted to exist, at least seven days’ time mus! be given for the payment of the fine ; that the grant of further
extensions of time is permissible (Section 38) ; and that in consequence, an order that a fine should be paid
forthwith, except in one or other of the grounds specified in Section 3, is not authorised by law ;

{¢) that where time for the payment of a fine is granted as required by section 2, it is illegal on that occasion
to impose a term of imprisonment in default of payment (Section 4); there are a few special exceptions to
this general rule, but if they uare considered to apply, the Magistrate’s decision fo that effect must be based on
reliable material and must be recorded in the proceedings, together with the reasons for such decision ;—provise
{o Section 4 (1), and Seciion 4 (2):

(d) that generally, and subject to these few exceptions, a Magistrate, after the date of conviction, is precluded
by law from imposing a term of imprisonment on a defaulter unless, on an occasion subsequent to the con-
viction, there has been an inguiry as to the defaulter's means—Section 4 (8) ; if, after such inquiry, the Magis-

- trate is satisfied that the defaulter does not possess the means to pay the fine, there is no jurisdiction to com.
= . . mit him to prison for default. (R.vs. Woking Justices (1942) 2 K. B. 248),
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(¢) that in any event it is not obligatory on a Magistrate to commit a defaulter to prison ; an order for detention
in the precinets of the Court is permissible, and may in some cases be guite appropriate—Section 6 ;
(f) that it is illegal to commit a defaulter under 21 years of age to prison unless the conditions laid down by

Seclion 8 have been satisfied.

(a) * Prosecuting officers should be ready, at the appropriate time, with the evidence which must be placed before

the Court at the ** means inquiry ** which must normally follow each default of payment.

The services of probation

officers (under Section 7) for the supervision of convicted persons pending payment should be more readily availed of,
and their reports under Section 7 (3) would be of great assistance at the * means inquiry ".

Cases referred to: Rewvs. W. 4. D. Velin M. C. Matugama, No. 11884,
Rex vs. Settu, son of Alagan M. C. Avissawella, No. 53121,
Rex vs. M. Hemasiri M. C. Kalutara, No. 10325.
Rex vs. W. A. D. Marku M. C. Gampaha, No. 179.
Rep vs. L. Wilson Perera ei al M. C. Colombo, No. 6203/c.
Rep vs. M. William M. C. €olombo, No. 81462.
Rex vs. Marimutiu, son of Bamiah M. C. Balangoda, No. 24590,
Wije vs. Abeysundera, 51 N, L. R. 71. k-
R. ve. Woking Justices (1942) 2 K. B, 248.
Nadarajah Cheitiar vs. Walauwa Mahatmee (1950) A. C. 481.

T. 8. Fernando, Crown Counsel for the Attorney-General (on notice by Court).

GRATIAEN, J,

Statistics recently furnished by the Prison
authorities to the Criminal Courts Commission,
of which I am a member, disclosed that no less
than 6,100 (including 845 youthful offenders)
out of 12,068 convicted persons admitted to jail
during the year 1950 had in the first instance
been sentenced only to pay fines, but had, owing
to default of payment and for no other reason,
been sentenced automatically to terms of imprison-
ment. The total number of prison inmates
belonging to this category on 17th April, 1951,
was a8 high as 171. The provisions of the Pay-
ment of Fines (Courts of Summary Jurisdiction
Ordinance) No. 49 of 1988 are specially designed
to prevent such a lamentable state of affairs,
The figures disclosed led me to doubt whether

uthe beneficial provisions of this Ordinance are as
conscientiously applied and clearly understood
by most Magistrates in the Island as they ought
to be. In order to explore the matter further I
decided, under the powers vested in me as a
Judge of the Supreme Court under section 356
of the Criminal Procedure Code to call for the
records in a number of cases, selected at random
from different Courts in the Island, in which
convicted persons are now serving terms of
imprisonment for non-payment of the fines
imposed on them., When these records arrived,
I requested the Attorney-General’s Department
to be good enough to arrange for Crown Counsel
to assist me in examining these records. I am
much indebted to Mr. T. S. Fernando, Sénior
Crown Counsel, for the help he has given me in
arriving at a decision in the matter, and parti-
cularly for” appearing so readily before me at
fairly short notice,

Tt is convenient that the relevant facts in each
of the proceedings before me should be set out,

" after which I shall proceed to summarise the

| that might mean),

main provisions of the Payment of Fines (Courts
of Summary Jurisdiction) Ordinance No. 49 of
1988 (to which I shall hereafter refer as * The
Ordinance '). The legality or propriety of the
order for imprisonment in each case can then be
considered :—

(1) In M. C. Matugama, No. 11984 the accused
was convicted of two offences on 14th Mareh,
1951, and sentenced to pay fines aggregating
Rs, 125. At the same time and in the same
order a term of 3 months rigorous imprisonment
was imposed in default 6f payment. He was
oranted tirne until 28th March to pay the fines,
provided that he furnished * double security >’—
i.., in the sum of Rs. 250 but as he was unable
to pay the fines or to furnish the security, he was
forthwith committed to prison in the Hulftsdorp
Jail for a period of three months. z

(2) In M. C. Balangoda No. 24590 the accused
was convicted of two offences on 6th April, 1951,
and was sentenced to pay fines aggregating
Rs. 110. The Magistrate had recorgled that the
accused was ‘‘not paying the fine" (whatever
A default term of 2 months
rigorous imprisonment was accordingly imposed
and the accused svas thereupon committed to
prison in the Hulftsdorp Jail fora period of two
months.

(3) In M. C. Avissawella No. 58121 the accused
was convicted of an offence on 13th March, 1951,
and the case was put off for sentence till 20th
March. On that date he was sentenced to pay a
fine of Rs. 75. At the same time and in the
same order a term of 2 months rigorous imprison-
ment was imposed in default of payment. No
time was granted for the payment of the fine,
and as he was unable to pay the amount he was
forthwith committed to prison in the Hulftsdorp o
Jail for a period of 2 months. .
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(4) In M. C. Kalutara, No. 10825 the accused
was convicted of an offence on 12th April, 1951,
and was sentenced on that date to pay a fine of
Rs. 100 or in default to undergo a term of 3
months rigorous imprisonment. He was allowed
time until 26th April to pay the fine provided
that he furnished ** double security "—ije., in
the sum of Rs. 200. He was unable. however,
to pay the fine or furnish the security on the
date of his convietion and he was forthwith
eommitted to prison in the Kalutara Jail for a
period of three months, .

" - (5) In M. C. Gampaha, No. 179 the aceused
was eonvieted of an offence on 15th Marceh, 1951,
He was sentenced to pay a fine of Rs. 100 or in
default to undergo a term of 6 wecks rigorous
mmprisonmerit. As he was unable to pay the
fine he was forthwith committed to prison in the
Hulftsdorp Jail for a period of 6 weeks.

(6) In M. C. Colombo No. 6203/c the accused
was convicted of an offence on 13th January,

1951. He was ‘‘imprisoned till the rising of |

Court ™ and was also sentenced to pay a fine of
Rs. 750 or in default to undergo a term of 6
months rigorous imprisonment., He was unable
to pag this fine and was on the same day com-
mitted to prison in the Hulftsdorp Jail for a
period of 6 months,

(7) In M. M. C. Colombo Nu. 81462 the accused
was convicted of an offence on 11th April, 1951,
and was sentenced to pay a fine of Rs, 75 or in
default to undergo a term of 6 weeks rigorcus
imprisonment, There appears to be a record to
the effect that time for the payment of the fine
was granted until 25th April, 1951. Neverthe-
less for some reason which is not stated in the
record he was, on 11th April 1951, committed to
prison for a period of 6 weeks rigorous imprison-
ment,

Was the order for the imprisonmeént in the
case of each of these defaulting persons justified
in law? Let me first examine the provisions of
the Ordinance with special reference to their
historical development. They are substantially
taken over from certain parts of the Criminal
Justice Act, 1914, and of the Money Payments
(Justices Procedure) Act. 1935 of England.
During the five years preceding the passing of
the Act of 1914 the average number of annual
committals to English prisons in default of the
payment of fines was as high as 83.187. It was
felt that this state of affairs could only be ex-
plained by the inability of most of the persons
concerned to pay the fines imposed on them at
the time of conviction, and that many ol the

“resulting committals were in effect “ punish- |

ments for poverty .

At that time the law of '

{ for the year 1947 was only 2,592.

| England—which wag similar to that laid down
| in section 312 of the Criminal Procedure Code
of this Country—only authorised but did not
compel Magistrates to allow time for the payment
of fines. Moreover, Magistrates were then re-
quired, at the time of ordering a convictetl person
o pay @ fine, to fix a term of imprisonment in
default of payment. Finally, there was no
statutory requirement that the amount of the -
fine should bear some reasonable relation to the
offender’s income. The Act of 1914 which was
described as ** An Act to diminish the number of
| cases committed summarily to prison ', made it |
obligatory to allow at least seven days for the
payment of a fine exeept for very special reasons
which must be stated in the warrant of commit-
ment. The judicial duty {0 have regard to the
means of the offender when fixing the amount of
the fine was also expressly imposed on Magis-
trates. The position resulting from this legisla-
tion was that by 1984 the annual average number
Iof commiltals for default of payment had con-
siderably declined in comparison with the figures
‘ before the passing of the Act of 1914. It was
considered however, that there was still room
| for improvement, and that too many convicted
persons whose olfences were not in the first
instance considered to call for terms of imprison-
ment were nevertheless committed to prison
‘ throngh nability (as opposed 1o wilful refusal or
negleet) o pay their fines. A Departmental
Commitiee was accordingly appointed to investi-
gate the question, and on its recommendation
the Money Payments (Justices Procedure) Act,
1835 was passed. This Act introduced subs-
tantial amendments to the earlier Act. The
effect of the new legislation inter alias was (1) to
limit the categories of * special reasons ” which
would justify non-compliance with the obliga-
tion to give time for the payment of fines, (2) to
prohibit, as a general rule, any Court of summary
jurisdiction, when giving time for the payment
of a fine in terms of this earlier obligation, from
imposiug at the saine time a term of imprisonment
in default of payment. This could only be done
after a subsequent inquiry into the means of the
defanlier had been héld. The result of  this
“ legislative assault on imprisonment for poverty™
(Penal Reform in England  .page 27) was that
the number of annual committals for default in
Kngland sharply declined until the total figure
The figures
for 1948, 1949 and 1950 are not available to me.
This decline was *‘ manifestly due to the obliga-
tions placed upon the Courts by successive Aets
of Parliament and to the increased attention
which has been directed from various quarters
to the great need of avoiding imprisonment wherever
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possible without detriment to the ends of justice ™.
(The Journal of Criminal Secience—Volume 2—
page 47). Indeed the successful working of the
Act was in large measure attributable to the
willingness with which the obligations so imposed
on the Magistrates were fulfilled by them.

In 1988, the Legislature in Ceylon decided to
introduce similar legislation with a view to
achieving the same results, The Ordinance of
1038, now imposes the same obligations on
Courts of summary jurisdiction as thosc which
were imposed by Parliament on the English
Courts in 1985. Unfortunately, the Ordinance
did not come into operation immediately. The
Proclamation in Gazette No. 8697 of December
20, 1940, fixing February. 1st 1941, as the date
on which it was to come into operation seems to
have received none of the publicity which the
new policy demanded. In the result, the pro-
visions of the Ordinanee seem to be known,
notwithstanding the passage of ten years, by
hardly anyone, and to be observed by extremely
few (if any) Magistrates. The Courts of summary
jurisdiction continue—presumably, through ig-
norance of the true legal position—to violate
the imperative provisions of the Ordinance.
The “bad old habit ’—both obsolete and in
most cases expressly prohibited—of passing an
auiomatic sentence *‘ to pay a fine of Rs. X or
in default to undergo Y months rigorous im-
prisonment * still persists. The consequence is
that in this small country the number of con-

victed persons (unnecessarily, thoughtlessly, and
" very often, in my belicf, illegally) sentenced to
- imprisonment for non-payment of fines in 1950
was more than double the number of persans com-
mitted in similar circumstances in England in
1947,

I had occasion in September, 1949, to refer to
the apparent disregard by Magistrates of the

provisions of the payment of Fines Ordinance. |

(Wije vs. Abeysundera, 51 N. L. R. 71), and I am
discouraged to find that the position has not
improved since then. It is to be hoped that the
fact that the Ordinance has been in operation
since February, 1941, will even now receive some
belated publicity, and that the indefensible
incarceration, contrary to law, -of convicted
persons whose offences were considered 1o be
adequately met by the imposition of fines which
they can afford to pay, will forthwith cease. It
is equally desirable that in future every case of
apparent nop-compliance with the provisions of
the Ordinance should be brought to the notice
of the Attorney-General by the Prison authori-
ties, so that, after examining the record, he may
take steps, wherever necessary, to ensure that

any improper or premature committal to im- |

prisonment for default of payment of a fine is
appropriately revised by this Court. “Such a
precaution is of special importance in cases where
convicted persons, ignorant of their statutory
rights, are not legally represented in the lower
Court.

An examination of the provisions of the
Payment of Fines (Courts of Summary Jurisdic-
tion) Ordinance No. 49 of 1938 makes the follow-
ing propositions abundantly clear in regard to
any case in which a Magistrate considers that

| fhe mere imposition of a fine on a convieted *
| person would meet the ends of justice :—

(a) thal the means of the offender must,
among other considerations, be taken into
account in fixing the amount of the fine
(section 2);

(b) that unless special circumstances (the
nature of whieh must be recorded in the proceed-
ings) are proved or admilted to exist, at least
seven days time must be given for the payment
of the fine ; that the grant of further extensions
of time is permissible (scction 3); and that in
consequence, an order that a fine should be
paid forthwith, execept in on¢ or other of the
grounds specified in scelion 3, is not autho-
rised by law ;

(¢) that where time for the payvment of a
fine is granted as required by section 2, it is
illegal on that oceasion to impose a term of
imprisonment in default of payment (section
4);: there are a few special exceptions to this
general rule, but if they are considered to
apply, the Magistrate’s decision to that effect
must be based on reliable material and must be
vecorded in the proceedings, together with the
reasons for such decision ;—proviso to section
4 (1), and section 4 (2).

(d) that generally, and subject, to these
few exceplions, a Magistrate, after the date of
conyiction, is precluded by law from imposing
a term of imprisonment on a defaulter unless,
on an occasion subsequent to the conviction,
there hes been an inguiry as io the defauller’s
means—section 4 (8); if. after such inquiry,
the Magistrate is satisfied that the defaulter
does not possess the means to pay the fine,
there is no jurisdiction to commit him to
prison for default. (R. vs. Woking Justices
(1942) 2 K. B. 248).

(¢) that in any event it is not obligatory on
a Magistrate to commit a defaulter to prison ;
an order for detention in the precinets of the
Court is permissible, and may in some cases
be quite appropriate—section 6.

- 0,

oo



Vol. XLIV

1951—GRATIAEN, J.—Rex vs. W. A. D. Velin, Settu, son of Alagan,

53

M. Hemasiri, W. A, D. Marku, L, Wilson Perera et al, M, William, 'Mar-imuttu, son of Ramiah

(f) that it is illegal to commit a defaulter |

under 21 years of age to prison unless the
conditions laid down by section 8 have been
satisfied.

It is clear that if the spirit of the Ordinance
is to be conscientiously applied so that the mis-
chief which it seeks to avoid may be remedied,
some additional expenditure of time will be
involved in the business of a Magistrate’s Court
where the pressure of work is already consider-
able. But there can be no elecuse for circumuvent-
ing the Ordinance. - Prosecuting officers should
be ready, at the appropriate time, with the
evidence which must be placed before the Court
at the *‘ means inquiry ' which must normally
follow each default of payment. The services
of probation officers (under section 7) for the
supervision of convicted persons pending pay-
ment should be more readily availed of, and their
reports under section 7 (8) would be of great
assistance at the **means inquiry”. If one
starts with the hypothesis that there has already
been a judicial decision that the convicted man
deserves to be spared the stigma of imprison-
ment, it is in the public interest that imprison-
ment in such a case should as far as possible be
avoided. What happens invariably or at any
rate far too often today is that an accused who
was ordered in the first instance to pay a small
fine is automatically committed to prison on the
same day through no-compliance by the Magis-
trate with the imperative provisions of the
Ordinance. He is then placed under arrest and
transported at the public expense to a prison
which is often several miles away from the place
of arrest. He is there detained for several weeks,
also at the public expense. The cost to the
public revenue far exceeds the amount of the
fine, and the resulting profit to society or to the
convicted man is precisely ““nil . Indeed, the
whole transaction is positively harmful to all
concerned and is caleulated to bring the adminis-
tration of Criminal Justice into disrepute.

I shall now proceed to consider whether the
committal to imprisonment in each of the cases
which I have sent for was justified. It is appa-
rent that in each of the cases before me the
commitment of the defaulting accused to a
term of imprisonment for non-payment of the
fine or fines imposed on him was premature,
unauthorised and in express contravention of
the provisions of the Ordinance. In some of
the cases the aceused was not, as he should have
been, granted time for the payment of his fine
as required by section 8. T say so beeause there
is no finding on the record that any of the reasons
.~ specified in sub-section 8 existed v-hich would

justify a refusal to allow time for payment. In
two of the cases the accused was granted time
for payment, but only upon the condition that
he should furnish * double security’, Pre-
sumably the learned Magistrate in these cases
purported to aet under the provisions of section
312 (4) (¢) of the Criminal Procedure Code which
authorises an order for security in cases *“ where
an offender had been sentenced to fine only and
to imprisonment in default of the fine.”” In my

| opinion the provisions of section 812 must new

be construed as having been repealed to the
extent to which they are inconsistent with the
explicit provisions of the Payment of Fines
Ordinance of 1988, which was enacted at a later
date. In other words, the operation of section
812 (4) (c) is now applicable only in eases where
a Magistrate is empowered to fix a term of
imprisonment in default of payment—that jis in
a contingency which is specifically mentioned
in the New Ordinance. In the ease from Balan-
goda the accused was not given time to pay the
fine but the warrant of commitment to prison
did not issue until the learned Magistrate had
recorded that the accused was ““ not paying the
fine.”” The reason for non-payment is not
recorded. If onec assumes that the learned
Magistrate was awarc ol the provisions of the
Ordinance, he was presumably purporting to
refuse time for the payment of the fine on the
ground that “upon being asked by the Court
whether he desired that time should be allowed
for payment, the offender did not express any
such desire *. (Vide section 3 (1)). In the
present case however it may well be, and indeed
it seems highly probable, that the only reason
for non-payment of the fine on the date of
conviction was that the accused did not possess
the means to pay the fine forthwith. I therefore
hold that in this ease too the warrant of commit-
ment was premature and unauthorised by law.
For the reasons I have given I quash the orders
committing the accused to jail in M. C. Matu-
gama No, 11984, M. C. Avissawella, No, 53121,
M. C. Kalutara, No. 10825, M. C. Colombo,
No. 62038/c, M. M. C. Colombo, No. 81462
and M. C. Balangoda No. 24590. I order that
each of these aceused persons should forthwith
be released from prison, and that the Superinten-
dent of the Hulftsdorp Jail should be notified
immediately of these orders. The order for com-
mittal in M. C. Gampaha, No. 179 was also pre-

| mature and unauthorised by law, but in this

case I understand that the accused has already
served the sentence improperly passed upon him,
I am therefore powerless to give him redress.

1 desire, in conclusion, to state that T do not
wish to be unduly unjust to the Magistrates, [
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ain very conscious that the pace at which business
is conducted in their extremely busy Courts is
such that there is often little time available for
taking a detached view of the principles of
modern criminal policy. Moreover, it is by no
means an easy matter for any person, with far
more leisure at his disposal than Magistrates
possess, to find his way through the maze of
legislation which in recent years is added from
time to time to our increasingly cumbersome
Statute Books. Time was, I understand, when
it was the practice for the Attorney-General to
issue eirculars to Magistrates in order to bring to
their notice the effect of any new legislation
which directly concerned the administration
of business in their Courts, This practice has
been abandoned in recent years—no doubt
beeause changes in the Constitution have cur-
tailed the supervisory functions previously
exercised by the Attorney-General over the
minor judiciary. It is very desirable, I think,
that some machinery should be devised where-
by the ‘ appropriate authority ” can, with-
out in any sense interfering with the indepen-
dence of the minor judiciary, keep Magistrates
constantly advised on matters of general policy
and at any rate inform them of the reforms

which new legislation is intended to introduce.
Who this “ appropriate authority > sheuld be,
and whalt maclinery should be devised to
achieve the desired end, are subjects which
fall outside my province. We were recently
reminded by the Privy Council that * there is
no presumption that the people of Ceylon know
the law of England . Nadarajah Cheitiar vs.
Walawwa Mahatmee (1950) A. C. 481. Let us at
least avoid the reproach that it is doubtful
whether the Magistrates in this Country are fully
acquainted with even the local statute law whiech
vitally ecffects the efficient administration of
criminal justice in the Courts. =

In conclusion T desire to say that the practice
of ordering ** double security = as a condition of
the granting of time to pay a fine is unwarranted
and should, in my opinion, be forthwith dis-
continued. To order a man, on pain of imprison-
ment, to furnish security in double the amount
of a fine which he cannot pay immediately, is a
travesty of justice and a cynical violation of the
spirit of the Ordinance.

All orders committing
the accused quashed.

Present : BasNavaxg, J.

CHELLAPPAH vs. COMMISSIONER OF INCOME TAX

S. C. 1260—M. C. Colombo 5317(A

Argued on : 26th, 27th, 28th, and 29th September, and 2nd October, 1950
Decided on : 18th April, 1951 -
Income Taz—Appellant charged with false veturn of Income under section 87 Income Tax Ordi-
nance (Chap. 188)—What must be proved—Onus on the prosecution to establish offence—Meaning of

“ wilfully with intent to coade .

The appellant, who carried on a vatiety of businesses under different limited liability companies, was charged
under section 87 of the Income Tax Ordinance in that in his return of the profits derived from his building contracts
for the period January 1942 to December 1944, he wilfully with intent to evade tax both omitted and declared certain

items of profits and thereby falsified the returns.

. The appellant had omitted in the returns certain payments made to him in his contract business but he explained
these omissions as being due to elerical error of his book-keeper or as appropriations for materials supplied by him to
his sub-contracters or as secret commissions paid to military officials for obtaining the contracts or as being in his view

not profits from his business. .

No evidence was led by the prosecution to prove that the alleged items of payments were in fact profits from the

contract business of the appellant.

Held : (1) That the appellant should be acquitted of the charges as the proseention had failed to prove that
the acts complained of under the section were committed deliberately or purposely by the
appellant with the intention to avoid fraudulently the payment of tax.

(2) That it is not an offence under the section for a person to make in his return an omission of income
- on a mistaken view of law or facts or to enter a false statement inadvertently or in the belief thatit

» I8 true.

Per Basnavaxs, J.—(a) * It being quite a legitimate thing to avoid tax by taking advantage of the provisions

of the Income Tax or Excess Profits Duty Ordinance, the word ** cvade ” must be understood in section 87, which

penalises the acts enumerated therein, not in the innocuous sense of avoid tax by taking advantage of the statute, =

but-in the sense of unlawfully escape or avoid by fraud, misrepresentation or underhand contrivance,”

-

@
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(8) > I wish to observe that in the instant case the prosecution appears to have regarded the proceedings under -
section 57 in the same way as a procecding to recover tax under the Excess Profits Duty Ordinance. That is un incorrect
approach to a prosccution under g highly penal provision. The adinissions made by the appellant in proceedings for
the recovery of tax cannot by themselves afford proof of a charge under section 87. An olfence under section BT is
not easy to establish involving as it does the proof of such mental elements as * wilfulness  and * intention to evade
tax ™. Those clements have to be proved largely by circumstantial cvidence. The proseculion is under a duty to
place before the Court facts which lead necessarily to the inference that the accused eommitted the act alleged with the
requisite mental element. The difficulty of proof is no reason for relaxing in a proceeding under section 87 the obliga-
tion that lies on the prosecution in all criminal cases .

Cases referred to: Piyaseng vs. Fagz, (1845) 47 N. L.R. 1.
In re Yowung vs. Harston 81 Ch. D, 174.
B. vs. Badger 25.L. J. M. C, 81 at 90.
Simms und Olhers vs, Registrar of Probates (1800) A, €. 323,
Bullivant and Others vs. Atlorney-General for Victoria (1901) A. C, 196 at 207,
Sims and Others vs. Registrar of Probates, (1900) A, C. 823 at 335,
In re Mayor of London vs. Tubbs Contract, (1894) 2 Ch. 524, .

H. V. Perera, K. C., with S. Nadesan and Nedarasa for the appellant,
J. A. P. Cherubim and Jayetilleke, Crown Counsel, for the Attorney-General.

BasNavaxe, J. The dictionary (New Standard Dictionary) gives
the following meanings of the word * wiltully ” :
The appellant, John Chellappah, has been con- | * with free exercise of the will; voluntarily ;
victed on nine charges in respect of offences under | intentionally ; in law, designedly, as opposed to
the Excess Profits Duty Ordinance No. 38 of | inadvertently; in a penal statute, purposely,
1941. Section 12 (5) of that Ordinance incorpo- ' with evil intent ; maliciously . In commenting
rates therein Chapter XV of the Income Tax on this word in the case of In re Young vs. Hars-
Ordinance, which prescribes offences and penal- | fon (31 Ch. D. 174,) Bowen L. J. observes :—
ties. The penal provision that arises for con-
sideration in the instant case is section 87 of the ** Wilful is a word of familiar use in every branch of
Income Tax Ordinance. That section, omitting | ff";'f, éﬂlﬁl”fﬁ'éé’ﬂ%i};fﬁfﬁ’éﬁﬁ;‘i‘ﬁf}ﬁi alles s waiine
paragra]?hs (¢), (f), and (g) of sub-section (1), and | law, implies nothing blameable, but merely that the
sub-section (2), which are not material to this person of whose action or default the expression is

case, reads as follows :(— used as 4 free agent, and that what has been done
arises from the spontuneous action of his will. It

- 37(}) Any ’per‘i%c-n wlha “’ii_f'”"Y 'witI.L.in‘LcnI; to evade - amounts to nothing more than this, that he knows
or to 355'“_3?1% other person l_“ evide fax— . what he is doing, and intends to do what he is doing,
{a) omits from a return made under this Ordinance and is a free agent.” :

_any income which should be included ; or

b) makes any false statement or entry in an
ret(ul)'n made under this Ordinance ; or ¥ = In the case of R. vs. Badger, 25 L. J. M, C. 81
(¢) makes a fulse statement in connection with a | at 90, it was held that a surveyor was not guilty
claim for a deduction or allowance under Chapter V. of « wilfully ** receiving a higher fee than he was

orfff)’?;;t :}n’, (;l;;iﬂcmf_‘l'lt- or return furnished under | €Dtitled to, when acting under an honest mistake.

this Ordinance without reasonable grounds for b : !
believing the same to be true ; It will be seen from the above that ordinarily

shall be guity of sn offence, ond shall for each such | the word * wilfully > menns deliberately or pur
ofience £ on summary trial and conviction by o l)DSEl_Y WithUllt Te.[bl'ence to bOﬂ-ﬂ- ﬁdﬂs but thﬂt

Magistrate to a fine not exceeding the total of five thousand | ! P 3 P
rupees and treble the amount of tax for which le, or as | 11 penal statutes it is used in a sense denoting

the case may be the other person so assisted, is liable | deliberately or purpesely and with an evil
under this Ordinance for the year of assessment in respect intention. Section 87 is a hi ghly p el pruvis ion.

of or during which the offence was commitled, or to im- = = ' 3 3
risonment of either desetiption for any term not exceed- | ’_1}19 “O_Td should therefore be C(.)DStr ued as mean-
ing six months, or to boih such fine and imprisonment.” = 10Z dE]lbe‘f:_ltEl}’ or purposely with the evil }ntetlt'
of committing the act or acts enumerated in the

section.

~ To succeed in a prosecution under this section
the Crown must prove that the appellant * wil-
fully with intent to evade tax” committed any
one of the acts specified therein Piyasena vs. Vaz, | according to the dictionary (New Standard
(1945) 47 N. L. R. 1. In order to understand | Dictionary.) It means:*“ to avoid by artifice ;.
_the scope of the section it is necessary to as- | elude or get away from by craft or force; save
certain the meaning of the words ~*wilfully * ‘ oncself from, as an impending evil; to escape ;
and * evade . | get away.” Itis also used in the sense of * defeat

The word * evade” has several meanings
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‘the intention of the law while complying with
its letter ', and, especially in income tax law, of
avoiding the incidence of tax by a judicious and
skilful use of the various provisions of the statute,
especially those dealing with excmptions and
such other benefits allowed therein. Certain
enterprising text-book writers have even gone
to the extent of writing treatises under such titles
as * Tax Evasion ”” and ** How to Kvade Income
Tax . The words * cvasion” and °‘ evade”
are in those contexts used in the sense of lawful
avoidance, It will be helpful to refer to some
of the judicial dicta on the meaning of the expres-
sion. In Sitnms and others vs. Registrar of Pro-
bates (1900) A. C, 323, Lord Hobhouse observes ;
« Byerybody agrees that the word is capable of
being used in two senses: one which suggests under-
hand dealing, and another which means nothing more

than the intentional avoidance of something disagree-
able.”

In the case of Bullivant and others vs. Attorney-
General for Victoria (1901) A. C. 198 at 207. Lord
Lindley observes :—

“The word ‘evade’ is ambiguous,
various ways of evading a statute.”

and proceeds to illustrate what he has in mind thus :—

“ As T have said, there are two ways of construing

the word ‘ evade ’ : one is, that a person may go to a

solicitor and ask him how to keep out of an Act of

Parliament—how to do something which does not

bring him within the scope of it. That is evading in

one sense, but there is nothing illegal in it. The other
is, when he goes to his solicitor and says, ‘ Tell me how
to escape from the consequences of the Act of Parlia-
ment, although I am brought within it.” That is an
Act of quite a different character.”

There are

It being quite a legitimate thing to avoid tax
by taking advantage of the provisions of the
Income Tax or Excess Profits Duty Ordinance,
the word * evade ** must be understood in seetion
87, which penalises the acts enumerated therein,
not in the innocuous sense of avoid tax by taking
advantage of the statute, but in the sense of
unlawfully cscape or avoid by fraud, mis-
presentation ~or underhand contrivance. To
construe the expression in the sense of avoidance
of tax would be to deny the taxpayer of the
legitimate benefits of the statute. It is also a
rule of construction of statutes that where there
are two meanings each equally satisfying the
* Janguage of the statute and great harshness is
produced by one of them and not by the other,
the legislature is taken to have intended to use
the word in the sense in which the great harsh-
ness is avoided and in the sense which least
offends our sense of justice. Simms and others vs.
Registrar of Probates, (1900) A. C. 323 at 335,

Bearing in mind the meaning 1 have given to

I shall examine the material paragraphs of the
section. ¢

Paragraph (@) penalises the omission from a
return of any income which should be included
therein, The mere omission of any income from
the return does not constitute the offence. The
omission may be due to an oversight or it may
even be deliberate but not wilfully with intent to
evade tax. A taxpaycr is entitled to construe
the taxing statute and make his return in accord-
ance with his understanding of it. An omission
based on a mistaken view of the law or facts.
does not attract punishment. The taxing autho-
ritics are not bound by the taxpayer’s views of
the law or by his methods of accounting. They
are free to reject his interpretation and assess
him on what they think is the correct basis, If
the taxpayer is dissatisfied he may appeal. To
attract punishment the omission must be done
deliberatcly and with the eyil intention of
defeating unlawfully the object of the statute
by knowingly presenting a false picture of the
income of the person making the return by
omitting therefrom material which the taxpayer
knows should properly be there.

Similarly, for the purposes of paragraphs (b)
and (¢), the mere fact that a statement or entry
is false in fact does not bring the person making
it within the ambit of the provision. In the
first place the statement or entry must in fact
be false for if it is not there is no offence. The
false statement or entry must be deliberately
made with the knowledge that it is false and
with the evil intention of thereby misleading
the taxing officer. 'The object of the false state-
ment or entry should be to defeat the purpose of
statute, to deny to the revenue its legitimate
ducs. A statement or entry which is in fact
false if made inadvertently or hosestly or in
the belief that it is true does not attract punish-
ment even if the taxpayer stood to gain by the
statement or entry if it passed undetected.

In applying the highly penal provisions of the
Income Tax Ordinance, the Crown should not
lose sight of the fact that our taxing statute,

 though still not so complex as the law of England,

is complex enough to baffle the average taxpayer
who finds himself unable to complete the return
unaided.  Many of them have to seek the aid
of their legal advisers or income tax advisers or
their accountants, by whom they are guided.
A taxpayer who seeks a professional adviser’s
aid as a matter of course adopts the view his
adviser takes of the tax law and his earnings. -

each of the expressions ** wilfully ” and ** evade ™', | If the taxpayer is himself not an accountant he

-
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is also largely in the hands of his book-keeper
who decides the proper head under which entries
relating to his income and expenditure should be
made. A psychological factor which cannot be
ignored in such a situation is that the taxpayer
rarely imposes his will on his adviser. 1In the
instant case too it must be remembered that the
appellant, though he was himself conversant
with book-keeping, engaged an approved account-
ant to prepare his income tax accounts, His
business activities were varied. They ranged
over a wide field—from textiles to fruit drinks
and building contracts,

The appellant commenced business as a build-
ing contractor about 1937.
of Terrazzo Tile Works Ltd., of which he became
Managing Director, was formed, he {ransferred
a section of his business to it, on condition that

the company was not to compete with him in

his business as a building contractor. When
the war came with its propramme of urgent
constructional works the appellant was able to
obtain a large share of it. He executed some
himself and took the profits. Others he passed
over to the Terrazzo Tile Works Ltd. The com-
pany gave him one-third share of the profits for
supervising the contracts., The Commissioner
of Income Tax claims that the income he derived
by supervising the contracts is profits from his
business as a building contractor (hercinafter
referred to as the contract business). With that
view I am unable to agree. The payment though
made by way of a share of the profits was made
for the appellant’s services as a supervisor. The
amount paid shows that his technical skill was
highly valued by the company. The fact that
the payment for supervision was related to the
profits does not alter its nature. The payments
made by the Terrazzo Tile Works Ltd., are in

After the company |
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them from the return is the same as not including
| them. But the appellant cannot be said to have
omitted them wilfully unless it can be shown
that having made up his mind not to include
them he did not include them. If he did not
think about them at all or if they did not occur
to him, then his omission is not wilful, (In re
Mayor of London and Tubbs Contract, (1894)

| 2 Ch. 524.) There is no evidence to establish

that their omission was wilful and with intent
The sum of Rs. 8.500 is only
one item of a total payment of Rs, 78,500,
while the sum of Rs, 102 was a late payment
for a disputed item. The other amounts that*
go to make the fotal amount of profits according
to the Commissioner are :—

(a) Rs. 6,459 \
(6) ., 5,000 :
(e) 11.064

((}) L1 20,118

(€} . 1.473

(f) 3.750

() .. 6,000

() ., 13.870

The prosccution offers no cvidence in support
of the charge in respect of items (d), (&), (f), and
(g). Item (a) represents one- thlrcl bhare of the
profits of a military contract paid to the appellant
by the Terrazzo Tile Works Ltd., for supervising
the contract. Ilem (b) relates to a sum paid to
an architeet named S. H. Peiris who was engaged

by the appellant for ten months for supervising -

St. Thomas' Hospital Contract No. D. C. R. E. 7.
Item (c¢) is an amount 'appropriated by tho
appellant against stores supplied through him by

{ the Royal Engincers’ Stores in respect of a con-

my view remuneration for services rendered and |

are not profits from the appellant’s contract
business.

The first set of charges, viz., 1, 2, and 3,

-relates to the accounting period January to

December, 1942, The appellant has disclosed
in his return for that period a sum of Rs. 44,992
as the profits of his contract business, but the
Commissioner asserts that the amount is muech
more. His figure is Rs. 181,000. It appears
from the evidence that the appellant has in fact
omitted two items, one of Rs.
other of Rs. 102, which properly fall within the
profits of his contract business. He says that
this omission is due o a clerical ervor on the
part of his book-keeper. The mere omission of
those two items from the return as T have stated
Omitting

3,500 and the |

tract passed over to another. Ttem (h) repre-
sents a sum of money handed to the appellant
by warious British officers to be transmitted to
destinations named by them. They were secret
commissions obtained by them, and they did
not therefore use the normal channels for trans-
mitting the moncy. The appellant explains
how the amount came into his books, He says
this sum was in cash in his safe, One Saturday
afternoon he had to make some cash payments
and he utilised it and replaced the same by draw-
ing from his account. The learned Magistrate
has acquitted the appc]ld.nt in respect of this
item in charge 2.

In addition to these amounts the Commissioner
has arbitrarily included 20 per cent. of their
total. There being no foundation for that claim
it cannot be entertained in a prosecution under
section 87, The prosecution offers no evidence

.
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to establish that in fact items (a), (b), (¢), and(k)
are profits of the eontract business of the appel-
lant, There is no reason to reject the appellant’s
explanation of thesc items. 8. H. Pieris denies
the receipt of money. But he is contradicted
by the cheque P. 82 for Rs. 3,000 in his favour,

and the document D.10 given by the appellant |

to enable him to obtain supplies of petrol,
Peiris's evidence does not impress me. In fact
it is extremely unsatisfactory. ‘Though he is an
architect he has. joint bank accounts with more
than one contractor and his conduct does not
seem to be above board. Tudawe, the other
witness who has been ecalled by the prosecution,
does not explain why he has taken no action to
recover the large sums which he elaims are due
to him from the appellant, His conduct adds
considerable weight to the appellant’s claim that
item (¢) was retained against materials issued
to him. Charges 1, 2, and 8 must therefore fail
as the prosecution has not proved the necessary
ingredients of those charges,

I shall now proceed to charges 4, 5, and 6,
They relate to the accounting period January to
December, 1943,
profits from his contract business at Rs, 10.554.
The Commissioner claims that they are more,
According to his computation they should be
Rs. 51,000. He arrives at that figure by adding
the following items and inereasing the total by
20 per cent.

(a) Rs. 10,140

(b} 33 1,442
(€) . 2,229
(d) 917
() . 933
(1 e Lin
(g) . 6,500
(.“1} 33 551
() . 10,094

Item (c¢) has been withdrawn by the Commis-
sioner as it has nothing to do with the appellant’s
contract business, There is no evidence as
respects item (g). Items (@) and (b) represent
the appellant’s share of the profits for supervising
contracts passed on to the Terrazzo Tile Works
Ltd, Ttems (d), (&), (f). (), and (#) represent
final payments made on contracts D. C. R, F, 68,
82, 819, 36 and 91. The appellant says that the
amounts shown against those items were paid
out in seeret commuissions to military officials
who were instrumental in giving the con-
tracts and form no part of the profits on those
contracts. The commissions were as a rule paid
ont of the final payments Document P39 seems
to support the epra,na.tion of the appellant ;

The appellant disclosed the

D.C.R. E, 68 : 16,500, 6,380, 1,880, 917-43
D.C. R, E. 82 : 6,000, 2,620, 93319, .
D.C.R.E. 319 ; 15,200, 1,171'25,

D.C.R. E. 36 : 11,290, 4,880, 55125,

D.C.R.E. 91 ; 48,000, 24,000, 18,475, 10,094°'30

The prosecution relics on the bare omission of
these items from the computation of the appel-
lant’s profits. That is not sufficient to establish
an offence under the section, It must prove that
the appellant actually received these profits in
his contract business and wilfully with intent to
evade tax omitted to disclose them. The paying
of sceret commissions is not unknown and the
Assessor admits in his evidence that large claims

| are made by taxpayers who carry on certain
' classes of business in respect of sums paid as

commissions. He gives the instance of ship
chandlers. In practice he says as a matter of

' indulgence a certain percentage of such a claim
is allowed. That being the case, in the absence

| contract known as the Kandy contract.

of evidenee to establish that the sums in question
were in fact not paid as commissions the appel-
lant cannot be punished under section 87 (1).
The fact that he hag submitted to pay tax on
these sums by itself does not bring him within
the ambit of the penal provision, The appellant
is therefore entitled to be acquitted on these
charges as well,

Lastly I come to charges 7, 8, and 9. They
relate to the accounting period January to
December, 1944, The appellant is charged with
making a false statement to the cffect that he
incurred a loss of Rs. 21,182 in respect of his
business, This loss was incurred in respect of a
The
statement of account of this contract P45A is as
follows :—

Dr. -
Rs,  ets.
To Amt. pd. for labour sub-contrac-
tors as per statement ... 45,157 47
+» Amt, pd. for labour as per check-
roll 11,765 92
»» Amt, pd. for small odd jobs : 1,875 00
.» Amt. pd. for Timber to different
suppliers as per statement 64,438 70
»» Amt, pd. for Hinges and Iron :
materials ... T7.081 06
.» Amt, pd. for Cadjans, Bricks, and
Sand ... 4,684 12
. Salaries to Clerks, Overseers and -
Supervisors .., ... 1,860 00

Rs. ...136,362 27
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Cr.
By Amt. reed. from Chief Engineer :
sy 19-7-44 we 22,500 00
. 12-8-44 35,880 00
»» 19-9-44 : 89,420 00
.+« Amt, reed. for extra works e 1,718 21
.. Amt. due as at 81-12-44 on closing
afes from Chief Engineer and
recovered in August, 1945 15,716 20
» Loss incurred on Contract 21,182 86
Rs. ...136,362 27

The prosecution has offered no evidence to
prove that the statement respecting the loss is
false. In fact the Commissioner admits that
there was a loss on the Kandy contract but he
puts the figure at Rs. 10,000. The onus is on
the prosecution and not the appellant and in
the absence of proof of the ingredients of the
offence the charge must fail,

I shall now diseuss the allegation respeccting
the omission of the three items of Rs. 788,
Rs. 11,643, and Rs. 18,870 in P17C from the
appellant’s return. They represent payments
received on account of the Victoria Park Vehicles
Shed Contract (D. C. R. E. 527), the Madam-
pitiya Contract (D. C. R. E. 565) and the Borales-
gomuwa Contract (D. C. R, E. 594). The

Victoria Park Vehicles Shed Contract was given |

over to Tudawe by the appellant who was to get
10 per cent. of the amount of the contract. The
sum of Rs. 788 was according to the appellant
appropriated against monies due from Tudawe
for materials supplied. The Madampitiya con-
tract was-a contract passed on to the Terrazzo
Tile Works Ltd., Tudawe being the sub-con-
tractor. The sum of Rs. 11,648 was retained
against monies due from Tudawe for stores and
materials supplied to him. The payment on
account of the Boralesgomuwa contract of which
also Tudawe was the sub-contractor. is claimed
by the appellant against monies due from Tudawe
for materials supplied,

The prosecution offers no evidence to prove
the charge beyond showing that the payments
were made by the Command Paymaster. That
fact alone is insufficient to establish the charge
and the appellant is entitled to an acquittal.
As stated by me earlier, I am not prepared to
act on Tudawe’s evidence, for it appears to be
unsatisfactory. I quote below his evidence on
the point with the learned Magistrate’s note on
it. Tudawe says ‘— :

“I know the accused Mr, John Chellappah,
I had not authorised him to appropriate a sum
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of Rs. 11,643 which was due to me from the
Terrazzo Tile Works, under Military Contract
D. C. R. E. 565 Madampitiva. I did not agree
to his appropriating any sum of money due to
me as a set-off as against any money I owed
him, (I should note here that the witness
first answered this question by saying ‘I don’t
think " and then * don’t remember .)

I wish to observe that in the instant case the
prosecution appears to have regarded the pro-
ceedings under section 87 in the same way as a
proceeding to recover tax under the Hxcess
Profits Duty Ordinance. That is an incorrect’
approach to a prosecution under a highly penal
provision. The admissions made by the appel-
lant in proceedings for the recovery of tax eannot
by themselves afford proof of a charge under
section 87. An offence under section 87 is not
easy to establish involving ag it does the proof
of such mental elements as * wilfulness ”’ and
“intention to evade tax. Those elements
have to he proved largely by eircumstantial
evidence. The prosecution is under a duty to
place before the Court facts which lead necessarily
to the inference that the accused committed the
act alleged with the requisite mental element.
The difficulty of proof is no reason for relaxing
in a proceeding under section 87 the obligation
that lies on the prosecution in all criminal cases,

On a perusal of the documents produced by
the appellant I am unable to escape the con-
clusion that the taxing officers were endeavouring
to intimidate the appellant into submission by
threatening each time to’ raise his assessment
The materials relating to the charges have all
been obtained from the appellant’s books and

| information furnished by him. FEach of his

income tax returns contained statements of
accounts certified by an approved accountant,
Having taken a certain view of his remuneration
for supervising the contracts passed on to the
Terrazzo Tile Works Ltd.. he kept his accounts
in accordance with that view. The system of
book-keeping adopted by an assessee does not
bind the taxing authorities and an assessee
cannot escape tax by adopting a particular
method of book-keeping, But he cannot be
punished for taking a view of his income which
does not aceord with that taken by the taxing
authorities,

By this conduct the appellant appears to have
invited the suspicion of the revenue officers. He
seems to have exploited the modern device of
the same group of leading members forming
separate limited liability companies for carrying
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on each different branch of their business activi-
ties in order to escape the rigour of ever-mounting
taxation on income and profits. He was
Managing Director of Terrazzo Tile Works Ltd.
He was Managing Director of John Chellappah
& Co., Ltd. John Chellappah & Co., Ltd., were
agents and secretaries for Terrazzo Tile Works
Ltd. His contract business he carried on under
his personal name. He assigned contracts to
Terrazzo Tile Works Ltd., and obtained a share

of the profits, Documents P63a, P63b, and
P63c show that the activities of the appellant
as an individual, the Terrazzo Tile Works Lid.,
and John Chellappah & Co., Ltd., were so closely
knitted as to appear as the activities of one
person. The result is that he has been suhjected
to the peril of this prosecution,

The appeal is allowed and the accused is
acquitted on all the charges,
Accused acqustted.

Present : Dias, S.P.J. axp Gratiaey, J.

K. D. LUCIA PERERA vs. K. D. MARTIN PERERA et al.

S. C. No. 371—D. C. Gampaha, No. 159/13462.

Argued on : April, 24th and 25th 1951.
Delivered on : May 2nd, 1951,

Trust—Land pu-rcha&ed with plaintiff's money in
sold by first defendant to second defendant—Bona fide purchaser—FPlain-

to re-convey land—Land furtively

tiff in occupation of land for prescriptive period at time of
co-ownership as between trusice and benefierary—>~Section 98 Trusts

eription—Sale void—Rights of
Ordinance Chapter.

The plaintiff after purchasing an undivided share in
of the common land as representing the undivided share.

first defendant, for the purpose of purchasing another share of the same land in her name.

first defendant’s name—Request by plaintiff

sale—Plaintiff’s acquiasition of title by pres-

certain lands ocoupied for convenience a divided allotment
Thereafter the plaintill advanced money to her father, the

The 1st defendant bought

it instead in his name and without conveying it to the plaintiff, inspite of repeated requests; sold it furtively to the

second defendant, who purchased it bona fide and without knowledge of the above faets,
divided allotment of the same land in lieu of that share for a

purchase hy the first defendant, oceupied another
period of 19 years on the basis that

the plaintiff had thus been in oceupation of the

The District Court dismissed the plaintiff’s action to set aside the sale on the ground that
- held subject to a constructive trust in fayour of the plaintiff the seeond defendant was protected by
being o bona fide purchaser for value without notice of the Trust.

Trusts Ordinanee,

Held :
as a beneficial owner.

she was the absolutc owner.
land for more than the preseriptive period of time,

The plaintift, after the
At the time of the sale to the sccend defendant,

although the land was
section 98 of the

(1) That the plaintiff possessed the land during the period of oceupation as an absolute owner and not

(2) That plaintiff’s request to the first defendant to convey the share in the land did not constitute an
acknowledgment of his rights as trustee and could ot be regarded as an interruption of plaintift’s

possession ut dominus,
(8) That at the time
against the first defendant

of the sale to the second defendant the plaintiff had acguired prescriptive title as
and thare was no title which the first defendant could effectively convey.

4) That the plaintiff’s oceupation of the land could not be regarded as one of co-ownershiip with that
p p

of the first defendant but was an assertion of her

claim to rights of co-ownership additional to those

rights enjoyed by her under her earlier purchase and the rule in Corea vs. Appuhamy 15 N. L. B, 65

did not apply.

Cases referred to:
: : Ranhamy vs. Appuhamy

Silva vs. de Zoysa (1831) 32 N. L. R. 199.
(1943) 46 N. L. R. 279 at page 280.

Coreq vs. Appuhamy, 156 N. L. R, 63,
E. G. Wickremanayake, K. C., with T. B. Dissanayale and Christie Sencviratne for the plaintiff-

appellant,

H. V. Perera, K. C., with Kingsley Herat, for the defendant-respondent.

GRATIAEN, J.

There was a sharp conflict of testimony in the
the Court below on certain points of controversy,
but our task as an appellate tribunal has been
made easier because Counsel have agreed that

the learned District Judge’s findings of fact
should form the basis of our decision.

The plaintiff was the married daughter of the
1st defendant Abeyeratne. In December, 1925,
she had purchased an undivided one-fifth share
in certain premises. She thercupon, for con-
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venience of possession as a co-owner, went into
ocecupation of a-divided allotment. being assess-
ment No. 25B, on which a thatched house had
previously been erected by her predecessors in
title. In March, 1926, she desired to purchase
an additional one-fourth share in the larger land.
At that time she and her husband were living in
Kadugannawa, and she therefore requested her
father Abeyeratne to ncgotiate the deal on her
behalf. The transaction went through and the
agreed purchase price was paid to Abeyeratne
by the plaintilf. The understanding between
father and daughter was that the conveyance
should, as on the earlier oceasion, be obtained in
her name, but on 12th March, 1926 Abeyeratne,
acting conirary to his mandatc to this extent,
obtained from the vendor a conveyance in which
he was named as the purchaser, Shortly there-
after the plaintiff, under the beli¢f that she had
now become the absolute owner of this additional
share by right of purchase, went into oceupation
of another divided allotment (bearing assessment
No. 25) which represented the undivided share
conveyed by the vendor. The premises No. 25
and 25B adjoined one another, and continuously
frem that date she regarded herself as entitled
to occupy both blocks of land on the basis that
she was entitled to the separate undivided shares
purchased in 1925 and 1926 respectively., Sinee
1985 these two divided allotments were treated
for purposes of assessment and in all other
respects as one consolidated block. and it is very
significant that on some date between the years
1930 and 1935 the plaintiff and her hushand
pulled down the old thatched house standing
on lot No. 25B and erected in its place a more
substantial dwelling house the foundations of
which still stand not only on lot 25B but on lot
25 as well.

I return now to- the circumstance that the
conveyance of 12th March, 1926, had been
obtained by Abeyeratne in his own name instead
of that of his daughter. This complication first
came to her knowledge some months later, and
when he was taxed with it he plausibly explained

because she, the true purchaser, had not been
able to be present at the notary’s office at the
time of the conveyance. The explanation was
accepted, and Abeyeratne promised from time
to time to exeeute a fresh conveyance in favour
of his daughter. Relations between father and
daughter were extremely cordial at the time,
and, procrastination being a not uncommon
characteristic of our race, his failure to imple-
ment his obligations in the matter was not
regarded by his daughter as havinz any Sinister
~ significance., Abeyeratne died pending the pre-

sent action ‘and before he could explain his
behaviour in the matter. It would therefore be
uncharitable, and it is certainly unnecessary, for
us to decide that his action in having the con-
veyance made out in his own name was in the
first instance actuated by improper motives,
Be that as it may, it is not possible to take a
lenient view of his conduct 19 years later. On
Gth March, 1945, he secretly, and without the
knowledge of his daughter, conveyed the one-
fourth share for valuable consideration to the
¢nd defendant, As soon as this transaction
came to the plaintiff's notice, she sued her father
and the 2nd defendaunt in this action to vindicate®
her title to this share.

The learned District Judge has held that,
although Abeyeratne’s legal estate in the share

| had been held by him subject to a constructive

| notice of the trust.

[ of the legal estate.

trust in favour of the plaintiff, the 2nd defendant
was a bona fide purchaser for value without
Ile was therefore protected
by the provisions of seclion 98 of the Trusts
Ordinance in so far as the plaintill's elaim was
based on the footing of a trust. To this extent
the learned Judge’s view was clearly right.

Mr. Wickremanayake contends that the plain-
tiff is nevertheless entitled to succeed in the .

| action notwithstanding her inability to rely on

a constrnetive trust in her favour. Her elaim
is that she had acquired preseriptive title to the
land before the date on which the share was
conveyed to the 21d defendant, On thisissue,
too the learned Judge held against the plaintiff
but his judgment does not indicate the grounds
on which he arrived at the conclusion. The
view I have formed is that Mr. Wickremanayake's
contention must prevail in view of the strong
finding on fact in her favour on all the questions
which seem to me to be material to the issue of
prescription,

Let me shortly recount the relevant facts. In
1926 the plaintiff, believing herself to be not
only the beneficial but the absolute owner of the
undivided one-fourth share in question, went
into occupation of the divided allotment of land

that this had been done merely for convenicnce |represented by that share, and remained in

occupation of it for over 19 years on the basis
that she was entitled to possession in her own
right. Tt therefore follows that, on the expiry
of 10 years from the date of the conyeyance of
12th March, 1826, she acquired preseriptive
title to the premises not only against the original

' vendor but also as against her father who, by

acting countrary to his mandate, had acquired
under the conveyance only the * bare bones ™
At the time of the purported
sale to the 2nd defendant in 1945, the plaintiff
had already become the absolute owner of the
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share and Abeveratne had no title which he
could effectively convey to the 2nd defendant.
The present case seems to be indistinguishable
in principle from the ruling of this Court in
Siloa vs. de Zoysa (1931) 32 N. L. R, 199, which
was recently adopted with approval in Banhamy
vs. Appuhamy (1945) 46 N. L. R, 279 at page 280.

Out of respect for Mr. Perera’s argument, I
| conveyance of what he had improperly acquired
| constituted an * acknowledgment of his rights”
| to the property so as to interrupt her possession

desire to explain more fully the reasons for my
conclusion on this issue. He contends (a) that
the plaintiff’s claim to preseriptive title failed
because her possession throughout the period
1926 to 1945 was only the possession of a ** bene-
ficial owner’’ and not that of an * absolute
owner’’, (b) that whatever her statc of mind
may have been when she first entered into pos-
session of lot No, 25, she soon realised and in
deed acquicsced in the possession that her father
was a trustee vested with legal title to this
share. Mr. Perera argued that the subsequent
“ gecknowledgment by the plaintiff of her
father’s status and powers as a * trustee’
interuppted her possession wl dominus long
prior to the time when preseriptive title
could have been acquired by her. Finally,
he argues, the plaintiflf was already a co-
owner of the larger land in respect of the
share purchased by her in 1925, and her posses-
sion of lot 25 after 1926 was prima facie referable
to her position as a co-owner to that limited
extent. -Indeed, according to this argwment,
Abcyeratne must himself be regarded as a
co-owner by reason of his so called rights as the
transferee named in the conveyance of 1926, and
the plaintiff’s claim to prescribe against her
“ather, qua co-owner, is negatived by the prineiple
laid down by the Privy Council in Corea us.
Appuhamy, 15 N. L. R. 65.

1 find .myself unable to accept any of these
attractive submissions of Mr. Perera, It seems
to me that questions as to the acquisition of
preseriptive title must be examined in relation
to the realities of a given situation. It is no
doubt true that for at least 10 years since 12th
March, 1926, Abeyeratne must be regarded by
operation of law as a trustee vested with ** legal
titlé? to the disputed shate because, acting
contrary to his mandate, he had obtfained the
conveyance in his own name instead of that of
his daughter who was intended to become the
real purchaser. This circumstance immediately
imposed upon him an * obligation in the nature
of a trust " (section 82 of the Trusts Ordinance)
which required-him to hold what he had acquired
for the benefit of his daughter (section 84). In
this particular case—although it makes little
difference either way—this obligation was created
not because * it stood upon the presumed inten-

tions of the parties to the transaction® but
because it ** was forced upon the conscience of the
party (i.c., Abeycratne) by operation of law’.
(Story on Equity—3rd Edition—paragraph 1195).
How can it be reasonably contended that in
such a situation the plaintiff’s later discovery of
her father's unauthorised action and her repeated
requests thereafter that he should give her a

ut dominus? If the behaviour of parent ard

child be examined in the cold light of reason, I,

would rather say that her demand for a con-
veyance constituted not an acknowledgment of
his rights but an assertion of hers—and indeed
his promise to make good his obligation in the
matter was an acknowledgment on his part of

" her right to regard the property as her own.

As Story put in (paragraph 1262) “in cases of

this sort the beneficiary is not at all bound by

the acts of the other party (i.e., the constructive
trustee). He had the option to insist upon
taking the property or he may disclaim any
title thereto and proceed upon any other remedies
to which he is entitled . In the present trans-
action, the plaintiff exercised the option of
insisting upon retaining the property, and she
remained in possession thereof wt dominus with-
out interruption. By permitting a long delay in
the execution of a conveyance, she took the risk
of her rights being defeated by a clandestine
sale by the * irustec’ to an innocent third
party for value, but after the prescriptive period
had “elapsed (as has happened here) her rights
were completely immune.

To regard the relationship between plaintiff
and her father as that of * co-owners” seems
to me cqually unreal, Corea vs. Appuhamy,
(ibid) lays down the principles to be applied in
dispute between co-owners who are jointly
entitled to enjoy dominium in the common pro-
perty. The facts here are entirely different,
The plaintiff’s occupation of lot 25 after March,
1926, was a clear assertion of her claim to rights
of co-ownership additional to those which she
had previously enjoyed as a co-owner under her
earlier purchase.

In my opinion the judgment appealed from
should be set aside. The plaintifl 1s entitled to
a decrce against the 2nd defendant declaring
lier entitled to an undivided one-fourth share of

! the land deseribed in the schedule to the plaint,

She is also entitled to her costs both here and in
the lower Court.

Diss, S.P.J.

I agree, Appeal allowed.
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Present : BASNAYAKE, J.

G SINNATHAMBY (INSPECTOR OF LABOUR) vs. JINASENA

S. C. 1174—M. C. Colombo 5500

Argued and decided on : 25th January, 1951.

Wages Boards Ordinance, section 86—Employer in Engineering trade, workmen in motor trans-
port trade—Is il obligatory on employer to comply with provisions applicable to motor transport trade ¢

Held : (1) That where an employer engaged in the engineering trade employs workers to drive lorries, for pur-
- Enseﬂ of transport, it is not obligatory on him to maintain in the premises in which he carries on
1siness one or more registers in the prescribed form applicable to the Motor Transport Trade.

(2) That the words * employer in any trade” in section 36 of the Wages Board Ordinance contemplates .
the employer’s trade and not the worker's.

appellant.

T. 8. Fernando, Crown Counsel, with A. Makendrarajah, Crown Counsel, for the complainant.,

H. W. Jayawardena with C. E. Jayawardena and Lyn Weerasekera for the accused-respondent

BASNAYAKE, J.

The respondent to this appeal has been aec-

quitted by the learned Magistrate of the offence |

of failing to maintain and keep in the premises |

in which he is earrying on business one or more
registers in the prescribed form applicable to the
Motor Transport Trade as specified in Gazette
No. 9481 of 2nd November, 1945,

It is admitted that the respondent is not
engaged in the Motor Transport Trade, but it is
submitted that the workers whom he employs to
drive his lorries are workers in the Motor Trans-
port Trade and that the employer must therefore
keep a register in the form prescribed for that
trade, I am unable to assent to that proposition.
Settion 36 provides that every employer in any
trade for which a Wages Board is established

shall maintain and keep in the premises in which | . :
: in which they occur,

that trade is carried on. one or more registers in
the prescribad form showing—

(a) the name and sex of each worker em-
ployed by him, and in the case of a worker who
is a woman or under the age of twenly-one
years the age of the worker.

(b) the class of work performed by each
worker employed by him,

(¢) the wages paid to each such worker,

(d) the number of hours or work performed
by each such worker, '

(e) the number of hours of overtime work
performed by each such worker,

(f) the dates on which wages are paid to
each such worker,

*  (g) the holidays allowed to cach such worker,

| fall on him,

- (k) the amount of the maternity benefits
paid to each such worker,

(7) such other particulars as may be pres-
cribed by regulations or required by any
decision of the Wages Board.

The trade contemplated in the section is the
trade of the employer and not that of the worker,
In the instant case the trade of the enployer is
the engineering trade and the trade of the worker
is the Motor Transport Trade. The obligations
imposed by section 36 in respect of an employer
in the Motor Transport Trade do not therefore
It is submitted by learned Crown
Counsel that the words “ in any trade ” in section
36 are wide enough to catch up not enly the
employer’s trade, but also the worker’s trade.
By themselves they are words of wide import
but their meaning is controlled by the context

When the other provisions of the Ordinance
are examined it becomes apparent that when the
Ordinance uses the words *‘ employer in any
trade * it contemplates the employer’s trade and
not the worker’s. Section 35 speaks of a worker -
in any trade, while section 87 speaks of every
person engaged in any trade. The latter section
also makes it clear that the obligation imposed
thereby is imposed in respect of the trade of the
employer and not that of the worker. When it
comes to the payment of wages the Ordinance
provides that the employer shall pay the mini-
mum wages applicable to the worker’s trade
{section 21),

The acquittal of the respondent is therefore

in my opinion right, and the appeal is dismissed.

Appeal dismissed,
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IN THE COURT OF CRIMINAL APPEAL

Present : Nacanivean, J. (President), GrariaeN, J. aNp PuLLg, J.

Appeal No. 45 of 1950 with Application No. 87 of 1950,
§. €. No. 6—M. C. Kanadulla No, 2912,

REX vs. NADAR

Argued on : 6th November, 1950,
Decidzd on ¢ 10th Novembser, 1950,

Court of Criminal Appeal—Murder (Tk_a-rge—AIter-nat-ive verdict of lesser offence possible—

Failure of judge to direct jury on the lesser offence—Non-direction.

Where in a murder charge the judge failed to explain to the jury the ingredients of the lesser offence of
culpable homicide not amounting to murder and did not direct that they could convict the accused of the lesser

offence if they were not satisfied that the accused acted
eaused the death of the deceased by doing an azt with the

with an intention to cause death, but were satisfied that he
knowledge that such an act was likely to cause death,

Held: That it amounted to non-dire:tion and that the convietion for the lesser offene should be substituted

for that of murder.

* Fred de Silva, with J. G. Jayatilleke, for the accused-appellant.
H. A. Wijemanne, Crown Counsel, with L. B. T. Premaraine, Crown Counsel, for the Attorney-

General.

GRATIAEN, J.

The appellant was convicted of the murder of a
man named Thangasami Nadar, whom he was
alleged to have stabbed during the early hours
of the morning of 2nd October, 1949. Two main
questions arose for the determination of the
jury :—

" (a) whether it was the accused who stabbed

Thangasami Nadar, and if so

(b) whether he was guilty of murder or, in

the alternative, of any lesser offence.

The conviction has been attatked on two grounds.
Tt was contended, in the first instance, that the
tearned Judge had not adequately directed the
jury on the evidence as to the identity of Thanga-
sami Nadar’s assailant. In our opinion there is
no substance in this contention.

The other ground of appeal which was pressed
before us is that there was no proper direction to
the jury as to the alternative verdicts which were
available in the event of their taking the view
that, although the appellant had caused Thanga-
sami Nadar’s death, he had not acted with a
murderous intention. We think that this ground
of ‘appeal is entitled to succeed. The learned
Judge had no doubt adequately directed the
jury as to the ecircumstances in which a convic-
tion of murder would be justified. He gave
them no direction, however, as to the ingredients
of the lesser offence of culpable homicide not
amounting to murder, and did not direct them
that they should convict the appellant of this
offence if they were not satisfied that he acted
with an intention to cause death but were
satisfied that he caused the death of the deceased
by doing an act with the knowledge that such an

act was likely to cause death. On the contrary
he directed the jury as follows: *“ If you find
that it was his (.., the appellant’s) hand that
caused the injury but if you come to the conclu-
sion that he did not intend to kill the deceased,
then the verdict will be one of grievous huri
because the injury inflicted is what in law is
described as grievous hurt’. In precisely
similar cireumstances this Court recently
quashed a conviction of murder and substituted
for it a conviction of culpable homicide not
amounting to murder. In the words of my
brother Gunasekara, “The learned Judge did
not leave it open to the jury to find the appellant
guilty of culpable homicide not amounting® to
murder. His omission to do so may well have

‘led the jury to regard an act done with the

knowledge that it was likely to cause death as
indistingnishable from an act done with the
intention of causing death. We are unable to
say that they would without doubt have
convicted the appellant of murder even if their
attention had been drawn to the distinction
between the two states of mind, particularly as
the learned Judge himself took the view that it

was open to the jury to find the appellant guilty

of voluntarily causing grievous hurt merely ™.
(Appeal No. 28 and application No. 63 of 1950 —

| S. C. Minutes of 31-7-50).

In the present case, and for the same reasons,
we make order substituting for the eonviction
of murder a conviction of culpable homicide not
amounting to murder. For this conviction we
sentence the appellant to a term of eight years
rigorous imprisonment..

: Conviction and sentence varied.



- Vol. XLIV
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S. C. No. 70—D. C. Nuwara Eliya, No. 2704 =

I Argued on ; 30th January, 1951
Decided on ¢ 26th February, 1951

U. DINGIRI MENIKA et al vs. M. HEEN APPU

T

= R
Evidence Ordinance, section 110—Tattumaru possession of property by arra-ngemeni-g—’Uan party
in possession under such arrangement claim benefit of section 110—Subsequent repudiation of arrange-

meni—Burden of proor,

Held : (1) That when two persons have acknowledged, however erroneously, each other’s rights of co-ownership, .

and have agreed to work what is believed to be the common property in tattumaru, the occupation of
the property at any point of time by either party to the mutual arrangement must, inlaw, be deemed

10 be the possession of hoth.

(2) That the burden of proving that the assumed bond of co-ownership does not in fact exist is on the
party who repudiates the earlier arrangement and claims legal title thereto exclusively. :
(8) That a party in possession under such an arrangement is not entitled to the benefit of section 110 of * .

the Evidence Ordinance.

U. A. Jayasundera, K.C., with C. G. Weeramantry, for the defendants-appellants.
H. V. Perera, K.C., with 4. L. Jayasuriya, for the plaintiff-respondent.

GRATIAEN, J.

The 1st and 8rd defendants appellants were
the intestate heirs of their mother Ran Menika
and, on her death, became entitled to whatever
interests she possessed in the land in dispute.
They eclaim that their mother had owned the
entirety of the property. It is common ground,
however, that Ran Menika’s sister Punchi Menika
had purported in 1944 to sell to the plaintiff by
a notarial conveyance an undivided half share
which she claimed in the property. The appel-
lants’ position is that Punchi Menika had no
title to any share in the land ; that their mother
Ran Menika had owned the property exclusively
not by inheritance but by virtue of a deed of
gift (which they were unable to produce) from
her grand-aunt, also named Ran Menika, and
they conterided. in the alternative, that her
sister Punchi Menika, the plaintiff’'s vendor,
having married out in diga, had lost her title to
any share which might otherwise have been
transmitted to her by inheritance from her
mother.

The allegation that Punchi Menika had been
married out in diga was not substantiated at the
trial to the satisfaction of the learned Judge,
and this position was abandoned in appeal. It
is significant in this connection that the sisters
had inherited and possessed in common other
lands belonging to their mother,

The only outstanding dispute was as to whether,
,as the appellants contend, Ran Menika owned
and possessed the land to the exelusion of her
sister Punchi Menika or whether, as the nlaint:ff

1 sucecessfully contended in the lower Court, these

two sisters jointly inherited the land from their
mother. I have examined the evidence led by
the parties at the trial on this important issue
of fact, and I am driven to the eonclusion—which
I understood to be conceded by both Mr. Jaya-
sundera and Mr. Perera at the concluding stages
of the argument before us—that neither of the
respective positions contended for by the appel-
lants and the respondent has been satisfactorily
proved. In this state of things it is necessary
to decide whether the learned District Judge
was justified in entering judgment declaring the _
plaintiff entitled to an undivided half-share of
the land in dispute.

Mr, Jayasundera has argued that, if neither of
the contesting claimants had established legal
title to the land, the defendants were entitled to ™
succeed because they were admittedly in physical
oceupation of the entire land at the date of
institution of this action, His submission is
based on the provisions of section 110 of the
Evidence Ordinance which provides that—

* When the question is whether any person is owner
of anything of which he is shown to be in possession,
the burden of proving that he is not the owner is on
the person who affirms that he is not the owner *’,

The principle of law relied on by Mr. Jayasundera
is clear enough. Section 110 of the Evidence -
Ordinance lays down the well-established doc- -
trine that a person claiming to dispessess another
of immovable property can only recover by the
strength of his own title. It is necessary, how--
ever, to examine the nature of the appellants’
purported ‘‘ possession ™ of the property during
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the period preceding the institution of this action | lenge 2 possessor’s legal title to immovable

in order fo consider. whether the benefit of sce-
tion 110 is available to them.

The plaintiff’s action was instituted in Decem-
ber, 1946, and the reliable evidence in the case
has established that after the date of his purchase
of a half-share from Punchi Menika in 1944, he
had for sometime been acknowledged as a co-
owner by the appellants on the assumption that
Ukku Menika and Punchi Menika had been
entitled to the property in equal shares. The

~ land was accordingly worked in faitamaru, and
during the year 1944-1945 the plaintiff exercised
proprietory rights on this basis under the Govern-
ment-controlled internal Purchase Scheme which
was at that time in operation. Similarly, in
1945-1946 the appellants occupied the land on
the same basis. In the suceeeding year, however,
when the plaintiff claimed that it was bis turn
once again to work the property under the
arrangement which the parties had adopted for
convenience of possession, the appellants for the
first time repudiated the earlier arrangement and
disputed the plaintiff’s right to any share i the
land. In this state of things I do not sec how
the appellants can claim the benefit of section
110 of the Evidence Ordinance. In my opinion
they did not enjoy that kind of ‘¢ possession *’
which must be established for the burden of
-proof to be shifted to the party seeking to chal-

property.

When two persons have acknowledged, how-
ever erroncously, each other’s rights of co-
ownership, and have agreed to work what is
believed to be the common property in tattamaru,
the occupation of the property at any point of
time by either party to the mutual arrangement
must in law be deemed to be the possession of
both. If this be so, the burden of proving that
the assumed bond of co-ownership does not in
fact exist is on the party who repudiates the
earlier agreement and claims legal title to the
property in his own right to the exclusion of the
other.

If this principle be applied to the facts of the
present case, I would hold that the burden of
proof was on the appellants to show that they
were the sole owners of the property in dispute
when the action commenced. This burden they
have failed to discharge, and the judgment under

- appeal must, although for reasons different from

those which weighed with the learned trial Judge,
pe affirmed.
In my opinion the appeal should be dismissed
with costs,
Appeal dismissed with costs.
IUNASEKARA, J.
I agree.

PRIVY COUNCIL APPEAL No. 15 OF 1950

Present : Lorp Oaksey, Lorp RADcLIFFE, LORD TeekeR, S1R JouN BEAUMONT,

Sir ItoNEL LEACH

KUDA MADANAGE SIYANERIS vs. JAYASINGE ARACHCHIGE UDENIS pe SILVA

FROM THE SUPREME COURT OF CEYLON

JUDGMENT OF THE LORDS OF TIE JUDICIAL COMMITTEE OF THE
PRIVY COUNCIL

: ‘ Decided on : 8th February, 1951

Rei Vindicatio Action—dAnswer alleging inter alia that plainiiff’s predecessor held land in trust
for defendani—Defendant in possession—Claim on preseriptive title—Possession as agent—When pre-

scription begins to run—Burden of proof.

: Where in an action for declaration of title to a land the defendant who was in possession alleged (a) that the
plaintiff’s predecessor in title held the property for his (defendant’s) benefit.
(b) that he (defendant) had acquired a preseriptive title,
(¢} that the plaintiff was not a bona fide purchaser for value. .
(d) that in any event he (defendant) was entitled to compensation and to a jus retentionts.

_ Held: That the learned District Judge was right in calling upon the defendant to begin as legal title wasjn'

plaintiff,
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Held also: That if a person goes into possession of land as an agent for another, time does not begin to run
until he has made it manifest that he is holding adversely to his principal. :

R. 0. Wilberforce, with M. L. 8. Jayasekera (Ceylon Bar) for the plaintiff-appellant.
Stephen Chapman, for the defendant-respondent.

(Delivered by Sir LioNEL Lracn)

This is an appeal from a judgment of the
Supreme Court of Ceylon, dated the 1st October,
1948, reversing a judgment of the District Court
of Matara, dated the 12th March, 1946, The
_ action out of which it arises was brought by the
appellant in the District Court fora declaration
of title to some five acres of land in the Matara
District and for consequential relief. The res-
pondent (the defendant) was in possession and
claimed to be the true owner of the properly.
The appellant succeeded in the trial Court, but
the Supreme Court disagreed with its material
findings and dismissed the action. As the appeal
to His Majesty in Council involves questions of
fact it is necessary for their Lordships to examine
the evidence in some detail.

In 1919 the land in dispute belonged to one
David Samaraweera, By a deed dated the 10th
October, 1919, Samarawcera conveyed it to
one Appuhamy for the sum of Rs. 5,500, of
which Rs. 4,630 was paid in cash and the balance
of Rs. 870 was set off against a mortgage debt
due to Appuhamy and secured on other property
belonging to the vendor. Appuhamy sold the
land to the appellant and conveyed it to him by
a deed dated the 28th June, 1944.

Appuhamy was adopted in his infaney by the
mcther-in-law of the respondent and was brought
up as a member of her family. The respondent’s
explanation of the fact that the land was pur-
chased in Appuhamy’s name was that Appubamy
wished to contract an advantageous marriage,
but could nst do so without being able to show
that he was possessed of immovable property.
The respondent alleged that he had arranged to
.buy the property for himself, but in order fo
help Appuhamy to secure a suitable bride he

eaused the conveyance to be drawn up in Appu- |

hamy’s name. Appubamy having agreed to
hold the property for the respondent’s benefit.
The respondent also averred that he had acquired
a preseriptive title to the land by being in pos-
session thereof adverse to Appuhamy since the

10th October, 1919, that the appellant was not

a bona fide purchaser for value without notice of
the respondent’s claim and that in any event he
was entitled to recover from -the appellant the
sum of Rs. 85,000 in respect of improvements
which he said he had ecaused to be wmade to the
property, and to a jus retentionis until the com-

pensation was paid. On all these pleas the
appellant joined issue. He maintained that
Appuhamy had bought the property out of his
own resources, that the respondent had acted as
Appuhamy’s agent in the transaction, that
Appuhamy had himself paid for the improve-
ments and that the respondent had remained in
possession as a mere licensee of Appuhamy.
Appuhamy gave evidence for the appellant and
i supported these contentions,

The District Judge held that Appuhamy had
provided the money for the purchase of the
property, that the respondent had acted as his
agent in carrying the transaction through and
in obtaining possession and that he had remained
in possession ever since as a licensee of Appu-
hamy. The District Judge did not decide who
had provided the money for the improvements
which admittedly had been made to the pre-
perty, but he held that the respondent could
have no claim for compensation against the
appellant. He accepted the respondent’s plea
that the appellant could not be treated as a
purchaser without notice of the respondent’s
claim to be the irue owner, but in view of his
findings on the other issues this did not affect
the result. He granted the appellant a declara-
tion of title and directed that the respondent
should be ejected from the premises. He further
ordered the respondent to pay to the appellant
damages at the rate of Rs. 40 a month from the
16th September. 1944, until possession was given.

The Supreme Court preferred the respondent’s
version of the transaction. It considered that
the District Court had wrongly thrown the
burden of proof on the respondent and as the
vesult of this it had arrived at a conclusion
unfavourable to him. It also held that the
respondent had established a prescriptive title
to the land. Tt agreed with the District Court
that the appellant had bought with notice of the
respondent’s claim. In accordance with these
findings it allowed the appeal and dismissed the
action with costs in both Courts.

The main question in the case is whether
Appubamy had the means to provide the
| Rs. 4,630, which was paid in cash to Samara-
weera. Appuhamy started life as a personal
servant to the principal of the Training College
at Colomho. At first his salary was only Rs. 15
a month, but it was increased from time to time
| until it became Rs. 80 a month. But his salary
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did not constitute his only source of income.
The college was a residential one and attached
to it was a large English school for boys, to
which some of the wealthiest families in Ceylon
sent their sons. Appuhamy bought the provi-
sions for the catering at the College and from
1912 to 1918 he ran the tuck shop, the profits of
which he took. Evidence was given on behalf
of the appellant by Mr. James Bleakley, a former
lecturer and vice-principal of the College, who
was associated with it from 1912 to 1943. Mr,
Bleakley stated that Appuhamy had much
opportunity of making money in this connection,

so much so that the principal of the College had |

changed the system and had put the catering on
a contract basis, While Mr, Bleakley was at
the College Appuhamy was taken seriously ill
and as he was afraid that his relations would
raid his residence he asked Mr. Bleakley to take
charge of his mowvable property and supply
him with an inventory. Mr. Bleakley did so
and was amazed at the quantity of jewellery and
gold coins which Appuhamy possessed. Corro-
boration of Mr, Bleakley’s evidence, if corrobora-
tion be needed, is to be found in the testimony
of Mr. E. H. de Silva, the secretary of the Urban
Council of Weligama, within whose jurisdiction
the disputed land lies, Mr. de Silva, who was
called as a witness by the respondent, attended
tke English school attached to the Training
College at the time Appuhamy was running the
tuck shop. He stated that it was quite evident
that Appubamy was making very much more
than his salary.

Appuhamy had accounts in two savings banks ;
in one he had deposited Rs. 1,000 and in the
other Rs. 700. In 1918 he made the loan to
Samaraweera which was set off when the pro-
perty with which the appeal is concerned was
conveyed to Appubamy in 1919. The fact that
Appuhamy had money to lend on mortgage in
1918 did not fit in with the reason given by the
respondent for causing the property to be con-
veyed to Appuhamy, and in dealing with this
matter in the course of his evidence the respon-
dent at first alleged that he himself had made the
loan to Samaraweera, but then said that the
money lent belonged to his mother-in-law, who
asked him to arrange for the mortgage bond to
be written in Appuhamy’s name. The District
Judge disbelieved the respondent’s explanation,
but the Supreme Court accepted it on the ground
that Appuhamy’s own testimony corroborated
the respondenit on the point, The Supreme
Court was here under a misapprehension. Appu-
hamy made no such admission. On the contrary
he expressly denied the truth of the respondent’s
allegation.

1

It is worthy of note that for two years after
the conveyance the title deeds remainea with
the respondent.. He then delivered them to
Appubamy, who held them until he sold the
property to the appellant. In 1919 Appuhamy
was about 36 years of age, and he remained un-
married until he was 60. He became engaged
in 1941 to a woman, who was employed as a
seamstress at the Training College, and he married
her in 1948, much to the annoyance of the res-
pondent and the members of his family. These

| facts have naturally been stressed on behalf of

the appellant as militating against the respon- _
dent’s story.

There is ample evidence to support the finding
of the District Judge that Appuhamy was the
real purchaser of the property. The District
Judge believed the evidence adduced by the
appellant and their Lordships see no justification
for its rejection by the Supreme Court, The
District Judge had the great advantage of seeing
the witnesses in the witness box and he did not
err on the question of onus of proof, as the
Supreme Court has suggested. Admittedly he
rightly called upon the respondent to begin, the
legal title being in Appuhamy, through whom
the appellant claimed, Iaving considered the
evidence led by the respective parties he accepted
that given on behalf of the appellant. The
Supreme Court considered that it was incredible
that Appuhamy could have made between
Rs. 15.000 and Rs. 18,000 in six years, as he had
stated. Be this as it may, Appubamy required
less than Rs. 5,000 in cash to buy the property
from Samaraweera and there is evidence on
which the trial Court could with reason hold that
he had the money and that he used it for the
purchase of the property.

Their Lordships will now turn to the question
whether the Supreme Court was justified in its
conclusion that the respondent hadsacquired a
title by prescription. It is true that he took
possession of the property on its conveyance by
Samaraweera in 1919, that he remained in pos-
session thereafter, that he let the property out
to tenants and appropriated to himself the rents,
that he was assessed to mumnicipal taxcs as the
owner of the property and freated as such by
the tenants and that in 1938, after the dwelling
on the land had been rebuilt, he went to live
there, It is common ground that, so far as is
relevant to this point, the law of Ceylon with
regard to adverse possession is the same as it is
in England. Consequently if a person goes into
possession of land in Ceylon as an agent for
another time does not begin to run until he has

| made it manifest that he is holding adversely

to his principal, It is not suggested that the
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respordent ever expressly set up a claim adverse
to Appuhamy until the latter had decided to
sell the property, but it is said on his behalf that
the facts just stated in themselves are sufficient
to justify the conclusion that the respondent
was throughout holding adversely to Appuhamy.
Their Lordships consider that the facts referred
to, viewed in the light of the surrounding eir-
cumstances, do not warrant this coneclusion,

_The property lies some 90 miles from Colombo,
where Appuhamy lived and earned his livelihood.
Appuhamy regarded the house on the land as
the home to which he would go on his retirement.
He had installed a safe in the house and had
sent there a buggy cart and a bull, While he
was living so far away naturally he required
someone to look after the property for him.
Who could do it better than the respondent who
resided in the neighbourhood ? He regarded the
respondent as his brother-in-law and was on very
good terms with him. Apart from the respon-
dent and his family Appubhamy had no relations.
He was not in need of the rents which the pro-
perty brought in. He earned in Colombo more
than sufficient for his needs. He was quite
content to allow the respondent to enjoy the
property until he wanted to live there himself.

The District Judge found that the respondent’s
possession was that of a relative who was occupy-
ing the property without paying rent and he
expected it to devolve on him or his children on
Appuhamy’s death. The respondent admitted
in the witness box that it was understood that
whatever Appuhamy had would come to the
respondent’s family when he died. The happy
relations between the respondent and Appuhamy
continued until 1941 when Appuhamy became

f

| any intention of buying it.

engaged to be married. There can be no doubt
that the respondent strongly resented the fact
that Appuhamy intended to marry, He did not
attend the wedding and he confessed that he
had not spoken to Appuhamy or to his wife
since the marriage.

On the 16th March, 1944, Appuhamy wrote,
through his proector, to the respondent intimating
that he contemplated selling the property. He
said that he had received two offers for it and
he desired to know whether the respondent had
It is not a letter
which a person who was contemplating a fraud
would be likely to write. Appuhamy held the
title deeds, which stood in his name and had he
chosen to do so he could have conveyed the
property to the appellant without any reference
to the respondent. But it is a letter which a
person might well write to a relative who had
looked after the property for him in his absence
for many years and who was then living in the
house. :

Their Lordships have said sufficient to indicate
their reasons for agreeing with the District Court’s
finding that the respondent had not acquired a
prescriptive title to the property and as the
respondent has not established a case for com-
pensation their Lordships consider that the decree
of the District Court should be fully restored.

Their Lordships will humbly advise His
Majesty that the appeal should be allowed and
the judgment of the Supreme Court of Ceylon,
dated the 1st October, 1948, be set aside. The .
respondent will pay the costs incurred in Ceylon_ .
and in the appeal to Iis Majesty in Council.

Appeal allowed.

Present :

Basvavaxgg, J. & PoLie, J.

De SILVA vs. PERERA

8. C. 12—D. C. (Inty.) Anuradhapura 2936

Argued and decided on : 17th October, 1950

Arbitration—Reference to, without complying with provisions of Civil Procedure Code—=Sections

676, 677 and 678.

Held : (1) That a reference to arbitration made without complying with the provisions of sections 676 and 877

of the Civil Procedure Code is bad in law.
(2) If parties nominate two or more arbitrators, provision should be made for a difference of opinion

among the arbitrators,

C.V
E.B.

. Ranawake, with B. H, diuvihare, for the defendant-appellant.
Wikramanayake, K.C., with Sri Perera and E, 4., G. de Silva, for the plaintiff-respondent.
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This action was instituted by one N. W. K.
Perera against one K. T. de Silva, wherein the
plaintiff prayed that the defendant be ordered
and decreed to pay him Rs. 3,19378 with legal

. interest thereon till payment in full.

The defendant filed answer claiming a sum of
Rs. 5,448'25. In the replication the plaintill
resisted the claim of the defendant and asked
that the claim in reconvention be dismisged.
Thereafter the case was set down for trial for
the 20th day of September, 1949. On that day
Counsel addressed the Court and a motion was
filed in these terms :—

*“ Whereas we the plaintiff and the defendant
are desirous that the matters in the above
action should be referred to the final decision
of an arbitrator ; it is hereby agreed between
us, the said plaintiff and the defendant that all

matters arising, or deemed to arise in this |

action be referred to the sole arbitration of

Messrs, Satchithananda, Schokman and de

Silva, Chartered Accountants of Colombo.™

That document is signed by the plaintifl and
the defendant in person as well as by their
Proctors.

The learned District Judge made the following
order thereon: ‘‘ Allowed, Issue commission.
Returnable 22-12-49.” On 22nd December the
following minute was recorded by the learncd
Judge.

“ Commission re arbitration not issued.
(Defendant to support motion for revoeation
of proxy.) Mrs.P.C. Fernando files proxy of
"defendant. Iacceptit. Commission not issued.
There seemed to have been a misunderstanding
regarding the issue of the Commission,

_** Mr. Sivacolundu mioves that the case be
fixed for trial. I vaecate the order for reference
to arbitration.” :

The present appeal is from that order vacating
the order made by the Judge on the 29th of
September, 1949. Reference to arbitration in
the course of an action is governed by Chapter
51 of the Civil Procedure Code. Sections 676,
677 and 678 of that chapter read :—

“g76. (1) If all the parties to an action desive that
any matter in difference between them in the action
be referred to arbitration, they may at any time
before judgment is promounced apply, in person or by
thejr respective proctors, specially authorised in
writing in this behalf, to the Court for an order of
reference,

(2) Every such application shall be in writing, and
ghall state the particular matters sought to be réferred,
and the written authority of the proctor to make it
shall refer to it, znd shall be filed in Court at the time
when the application is made, and shall be distinet
from any power to compromise or to refer to arbitra.
tion which may appear in the proxy constituting the
proctor's general authority to represent his client in
the aetion.

(8) The arbitrator shall be nominated by the parties
in suecl manner as may be agreed upon between them.

(4) If the parties cannot agree with respeet to sueh
nomination, or if the person whom they neominate
refuses to accept the arbitration, and the parties desire
that the nomination shall be made by the Court, the
Clourt chall nonminate the arbitrator.

“ @77, (1) The Court shall, by erder, refer to the
arbitrator tie mutter in difference which he is required
to determing, and shall fix such time as it thinks
reasonable for the delivery of the award and specify
such fime in the order.

(2) When once a matter is referred to arbitration,
the Court shall not deal with it in the same action,
except as hereinafter provided.

“g78. (1) If the reference be to two or more
arbitrators, provision shall be made in the order for a
difference of opinion among the arbitrators—

(#) by the appointment of an umpire ; or

(b} by declaring that the decision ghall be with the
majority if the major part of the arbitrators agree ; or

(¢) by empowering the arbitrators to appoint an
umpire ; or

(d) otherwise as may be agreed between the parties;
or if they eannot agree, as the Court determines.

(2) If an umpire is appointed, the Court shall fix
sueh time as it thinks reasonable for the delivery of
his award in case he is required to aet,”

In the instant case the proceedings make it
clear that neither the application for reference
to arbitration nor the order of the Court has
been made in accordance with the provisions of
the Code. The proceedings are therefore bad
and we quash all orders made on and after 29th
September, 1949, and send the case back with
liberty to the parties to proceed to trial or make
a proper application for arbitration if they so
desire, If the parties elect to refer any matter
or matters in dispute to arbitration and nominate
more than one arbitrator as they appear to have
done when they named Messrs. Satchithananda,
Sehokman and de Silva, the learned Judge
should bear in mind the provisions of section
678 of the Code and provide, in the order, for a
difference of opinion among the arbitrators.

There will be no costs of this appeal.
Puriz, J.

I agrec.
Set aside and sent back.
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* Trust—Deed conveying land to trustees on frust for a conmmunity—Defendanis members 'af the
community—Land subsequently iransferred absolutely by trustees to plaintiff—Plaintiff’s right as abso-
lute owner to gject defendants—Trustee cannot vary the terms of trust.

Where a land purchased with money contributed by the Catholics of the Catholic Karawa community of Kokuvil
West was conveyed by deed to trustees for the use of the communily and descendants, and the trustees thereafter
transferred by deed the land to the plaintiff giving him absolute right of ownership, and the plaintiff as owner sought
to eject the defendants who were admittedly members of the Catholie Karawa community because they refused to pay
tithes to the Catholic Church,

Held : (1) That the deed ereated a trust for the benefit of the defendants and did not deprive them of their
right to the use of the land by reason of non-payment of tithes.

(2) That the trustees had no power to alter the terms on which they held the trust property and could
not therefore give the plaintifl absolute right over it.

C. Thiagalingam with V. drulambalam, for the defendant-appellant.
H. W. Tambiah with D. Vivekanandan, for the plaintiff-respondent.

BASNAYAKE, J.— it subject to the same trust to the plaintiff who
holds the land in trust for the defendants and .
The plaintiff, the Bishop of Jaffna, is an incor- | other fishermen of Anaicottai and Kokuvil West.
porated person by virtue of section 2 of the | The defendants claim that they and other fisher-
Roman Catholic Archbishop and Bishops of | men of the above-mentioned villages who also
Ceylon Incorporation Ordinance. His case is ' form the congregation of the Church at Anai-
that two persons by name Simeon Raphiel and | cottai are the beneficial owners of the land and
Anthony Gaspar, the first defendant to this | ask for a declaration that the plaintiff holds the
action, who were the owners of a land called | land and its appurtenanees in trust for them and
Thookumarakadu (hereinafter referred to as the | the other fishermen of those two villages.
land) by virtue of deed No, 6804 of February 8, ’
1912 (hereinafter referred to as D1) transferred According to Anthony Gaspar, one of the
the land to him by deed No. 6188 of May 16, | transferors on P1 and the only witness who can
1918 (hereinafter referred to as P1) with absolute | claim to know personally the history of the
power to do what he liked with it. He alleges | transactions relating to the land, about 85 elders
that the d.fendants have unlawfully and wrong- | of the community of fishermen at Anaicottai and
fully erected a shed thereon and are claiming to | Kokuvil West contributed towards the purchase
be entitled to be in possession of it. of the la.uddwf;hich[ is b;': liichamsf El extenfi. ;t
: s : . was acquired for the beaching of boats and the
In this action he secks fo haye the fifteen storingqof fishing tackle, which up to that time
persons whom he has named as defendants | .4 ¢, he done at a place called Navanturai.
ejected therefrom and to recover da;{nmges In & | A" shed was erected thereon by the fishermen for
;‘{Jsm of B 800 with m,:]; ”E'mg S S ot housing their fishing tackle and as a place of
800" per mensern unil he is estored 10 | o0 ong protection from the weather. It was
possession. later enlarged by the parish priest, one Rev.
The ease for the fourteen defendants who filed | Father Iyan, with funds provided by the fishing
answer is that the land was purchased by the | community, and a watcher appointed. He was
fishermen of Anaicottal and Kokuvil West who | paid in kind. The catch of each fisherman was
were also members of the congregation of the | also sold on that land and a tithe paid to the
Church of the Lady of Reluge situated at Anai- | Church through its collector, About the year
cottai with their own money and that by D1 it | 1946 the driver of the present parish priest,
was transferred in trust to the first defendant | Rev. Father Tarcisius, contracted a marriage in
- and one Simeon Raphiel, who by P1 transferred | the village of Anaicottai. He invited ene and
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all, As the union was disapproved by the entire
fishing community of the village, the wedding
was boycotted by the villagers. Of the villagers
the collector of tithes alone attended it. In
consequence the defendants marked their dis-
approval of his conduct by refusing to pay the
tithes to him. They tendered the tithes to the

Bishop - of Jaffna, who referred them to the |

parish priest. They then tendered the tithes to
the parish priest, who insisted on their payment
through the collector. Then they asked that
another collector be appointed. This request
was refused. They then paid the tithes into a
special account opened by them at the Bank of
Ceylon. The parish priest retaliated by exclud-
ing from the shed on the land those who did
not pay the tithes to the collector. Thereupon
the defendants constructed another shed for
their fishing tackle on the same land. These
actions resulted in both the parish priest and
the defendants secking the aid of the Police,
who refused to take action on the ground that
the dispute was of a civil nature. This action
was thereupon commenced.

The following issues werc determined at the
trial ;—

(1) Are the defendants entitled to be in |

possession of the land referred to in the plaint ?

(2) If not, is the plaintift entitled to e¢ject
the defendants from the said land ?

(8) Damages.

(4) Is the plaintiff the absolute owner and
proprietor of the land described in the schedule
to the plaint ?

(5) If not, is the plaintiff’s action maintain-
able ?

(8) Is plaintiff holding the land in question
subject to an express trust in fayour of the
defendants and other fishermen of Anaicottai
and Kokuvil West and their descendants ?

(7) If so, is the plaintiff’s action maintain-
able ?

(8) Are the defendants and other fishermen
of the villages of Anaicottai and Kokuvil West
entitled to the beneficial interest in the land
in question ?_

(9) If so, is plaintiff’s action maintainable 7 *’
The learned District Judge has held that—

(a) the defendants are not entitled to be in
possession of the land,

(b) the plaintiff is entitled to eject the
defendants therefrom, -

(¢) the plaintiff is the absolute owner and
proprietor thereof,

(d) the plaintiff does not hold it subject to

an express trust in favour of the defendants
and other fishermen of Anaicottai and Kokuvil
West and their descendants, and

(e) that the defendants and other fishermen
of the villages of Anaicottai and Kokuvil West
are not entitled to the beneficial
therein.

The defendants dissatisfied with the decision of
the learned District Judge have appealed to this
Court.

The question arising for decision on this appeal
have in my opinion to be resolved by an examina-
tion of the documents D1 and P1. The plaintiff
has also produced marked P4 a translation of

D1. The differences in the two translations are
not material, The relevant portions of DI

| Tead—

“ Know all men by these presents that I
Murugesar Ponnampalam of Vannarponnai
West Jaffna do hereby execute deed of transfer
in favour of Simon Raphiel and Anthony
Kasparu of Kokuvil West, to wit—

Land situated at Anaicottai in the parish
of Manipay Valikamam West Division of the
Jaflna District Northern Province called
* Thookkumarakadu ” in extent 2 acres and
28 perches of this on the south western side
the extent of 5 lms p/e is bounded on the east
and north by the remaining portion of this
land belonging to me, west by lane intended
for leading cattle, and south by.road; the
whole within these boundaries is hereby sold
and transferred to the said persons at the
price of the said sum of rupees forty two and
cents fifty (Rs. 42:50). I have recetved this
sum of rupees forty two and cents fifty from the
said transferces in full who declared that the
said amount has been entrusled lo them by that
section of the eatholics of thaose catholics belong-
ing to the Church of Lady of Refuge Anaicottas
who form the Catholic Karava Community of
Kokuvil West. This sum of money they stated
was collected among the said section of the catholics
Jor the purpose of purchasing a land to be used
by the said section of the catholics and their
descendants as a place for keeping implemenis
and selling fish. I having received the said
amount do hereby sell and transfer the said-

interest ~

-
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land to the said section of the Catholic Karava
Community for the aforesaid purpose.”

It is clear from the passage italicized that the
first defendant and Simon Raphiel held the land
on that deed as trustees for the group of persons
whom they represented, viz., “that section of
the catholics of those catholics belonging to the
Church of Lady of Refuge Anaicottai who form
1‘:3‘173 Catholic Karava Community of Kokuvil

(o

‘The declaration of the first defendant and

- -Simeon Raphiel in deed P1 is as follows :—

*“ We Simeon Raphiel and Anthony Kasparu
both of Kokuvil West in Jaffna do hereby
declare.

Whereas the Catholic people belonging to
the Church of Lady of Refuge at Anaicottai
and the Karava Catholic people of Kokuvil
West belonging to the said Church have
collected money and given us to go in for a
piece of land for use by them and their des-
cendants as a Port and for selling fish and
whereas we having out of the said money
purchased a piece of land described below and
whereas it is not proper for us to retain the
land in our names bought out of public funds
and as it is but just and reasonable to surrender
all properties common to the Catholic cause
to the Catholic Mission.

Now know all men by these presents that
we Simeon Raphiel and Anthony Kasparu
both of Kokuvil West do hereby convey
‘ransfer. and set over and assign to Dr. Henri
Julain O.M.I. Bishop at Jaffna of the Catholic
Mission the following property.

Land belonging to us by right of purchase
and posscssion of the said Karava people as
per transfer deed dated the 8th day of February
1912 and attested by- 8. Sivaprakasapillai
Notary under No. 6804,

For reasons above described we do hereby
transfer unto the said Rt. Rev. Dr. Henry
Julian and his suceessors in office and his and
their assigns the said property with its appur-
tenances.

Therefore that the said Rt. Rev. Dr. Henry
Julain Bishop and his suecessors his or their
assigns may for ever have the absolute right
and power and title to sell, mortgage, to
exchange for another the whole or any portion
of the said land and that he or they have the
right to deal with this property in any way
they like and utilise the proceeds or the land

exchanged for whatever purposes he or they
desire.”’

P1 indicates in no uncertain terms that the
transferors were trustees for the community of
persons described therein. Although the trans-
ferors give the transferee absolute right and
power to sell the land and to deal with the pro-
perty in any way he likes that power cannot be
exercised in derogation of the trust created by
the instrument under which the transferors derive
their title. As trustees they had no power to
alter the terms on which they held the property.
Even the plaintiff has up to the date of the dis- ,
pute which gave rise to this action acted on the
footing that he is the trustee for the community
of persons indicated by P1 and DI1. There is
no provision of the Trust Ordinance which invali-
dates the trust created by D1 and there is no’
reason why it should not prevail. A com-
munity of persons can hold property or acquire
rights in property. In the same way a com-
munity of persons can be beneficiaries under a
trust deed, It is not disputed that the defen-
dants belong to the class of persons for whose
benefit the land has been provided. But it is
claimed that they have forfeited their right to
its enjoyment by non-payment of tithes. Al-
though Rev, Father Tarcisius says: * The shed
in question is used only by those fishermen who
pay tithes. The fishermen who refuse to pay
tithes are not entitled to use it ”*, there is nothing
in the instruments from which they derive their
rights which makes the right to use the land
dependent on payment of tithes. Nor is there
any precise evidence to show that a fisherman
who does not pay tithes ccases to be a Roman
Catholic. Father Tarcisius says: *“It is the
practice of the Catholic fishing community to
pay 1/10 of their catch to the Church. If they
do not pay they are not entitled to their rights.”
The witness does not explain what he means by
“their rights”. In the absence of a clear
definition of those words 1 am not prepared to
read them as including a fotfeiture of such rights
as they are entitled to under the instruments in
question.

It is unnecessary for the purposes of this
appeal to discuss the questions of law relating
to charitable trusts which learned Counsel for
the respondent raised.

The appeal of the defendants is allowed and
the plaintiff's action is dismissed with costs.

Appeal allowed.
GRATIAEN, J.
I agree,
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Criminal Procedure—Right of Judge silting alone lo inspect scene of offence—Scope of such right—
Criminal Procedure Code, sections 238 and 422 (1)—Evidence Ordinance, section 60, proviso 2— Officer
taking leading part in detecting offence acting as prosecutor— Undesirabilily.

After hearing the prosecution and defence on a charge under the Excise Ordinance, the Magistrate, before record-
ing his verdict, visited the scene the following day. After inspection of the spot he carried out cerfain tests for the
purpose of verifying the veracity of witnesses. The accused was convicted and it was submitted in appeal on his behalf
that the procedure adopted by the Magistrate was irregular and hus prejudiced the accused, ¥

Held ; (1) That the learned Magistrate had the right to visit the scene of offence, but the procedure adopted by
him to test the veracity of the oral evidence given is not sanctioned by law and hence the accused
was prejudiced thereby.

(2) That section 422 (1) {e) of the Criminal Procedure Code appears to recognise the existence of the
right of a Judge sitting alone as Judge of both fact and law to view the scenc of the olfence he is trying.

(8) That the decisions of the Supreme Court recognise the necessity of such a right, which, quite apart

; from statute, may be regarded as inherent in a Court of Justice.

(4) That power must be exercised within the limits allowed to & jury, for as a Judge of fact his role is
the same.

(5) That a view hy the jury is intended only for the purpose of enabling them to better understand the
evidence and it is not open to a jury on a view to carry out tests for the purpose of verifying the
veracity of witnesses or testing their evidence.

(6) That the evidence given by a witness should be tested in one or more of the ways prescribed by the
Evidence Ordinance.

{7) That the rule, that an officer, who has played the leading role in the detection of a crime or offence,
should not in the interests of justice act as prosccutor in that case, should be strictly observed.

Per Basnavaxs, J.—(a) The enactment provides for what may be called a bare view of the scene by the jury. It
does not require that the Judge or Counsel should accompany them. They are to be conducted in a beody under the
care of an officer of the Court Lo the place in which the offence was committed and the place shown Lo them by a person
wppointed by the Judge. No other person is permitted to communicate with the jury. No power is granted for the
conducting of experiments at the scene or Lhe carrying outl of any tests. The sole object of the visit appears to be to
enable the jury to better understand the evidence, There is no doubt that after a yiew the jurors will appreciate the
evidence betler, At the same time it cannot be denied that they will be impressed by what they see at the place and
will not hesitate te reject the testimony of a witness if it is in conflict with what they have seen.

(B) There remains the question as to the stage of the trial at which aview may be granted. Nohard and fast rule
can be laid down. In certuin cases a view at the very outset would help, in others a view after the important features
of the case are known to the jury may be profitable, in still others the end of the case may be the most desirable stage
for u view. In the case of R. vs. Martin it was held that an order for a view may be made even after the summing up
by the Judge. b

(¢) The difference between s view of the scenc and an inspection under the proviso to section 60* seems tometobe
that until there is oral evidence which refers to the existence er condition of » material thing the Court cannol inspect it.

Cases referred to : Perumal vs. Fonseka and another (1937) 9 C. L. V. 151.

Barnes vs. Pinto (1938) 40 N. L. R, 125.
Jayawickrema vs. Siriwardena and others (1939) 14 C. L. W, 85 ; 18 Law Rerorder 182.
Aron Singho vs, Buultjens (1947) 48 N. L. R. 285,
The King vs. Gnanapiragasam (1948) 50 N. L. R. 77,
King vs. Seneviraine (1936) 88 N, L. R. 208,
Denver T. & F. W. R. Co. vs. Ditch €o., (11 Colo. App. 41, 52 Pac. 224).
Washburn vs. . Co. (59 Wis. 364, 868, 18 N. W. 328.).
State vy. McCausland (82 W, Va. 525, E. 96 5. E. 938).
. c Synder vs. Massachusefis (1934) 291 U. 5. 97.
MacDonald vs. Goderich (1948) 1 1D, L. R. 11.
R. vs. Martin (1872) L. . 1 C. €. R. 378 ; 12 Co. Cr. 204; 41 L. J. 3., C. 113.

G. E. Chitty with 4. W. W. Gunawardena, for the accused-appellant.
H. 4. Wijemanne, Crouwn Counsel, for the Attorney-General.

BASNAYAKE, J. on grounds of law and fact. The case for the
' prosecution is that in consequence of certain

The appellant Peter Samaranayakc has been | information received by him Inspector Wije-
convicted of the offence of selling fermented | singhe arranged a trap for the appellant and
toddy without a licence and ordercd to pay a | obtained a search warrant to enter and search
fine of Rs. 150. The conviction is challenged | the premises known as Danwela Group, Badde-

* Of the Evidence Ordinance (EpD.) .
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gama, nwned by one Henry Abeywickrema who
manufactures vinegar therein. The appellant is
an employee in the vinegar manufactory, his
duty being to supervise the collection of toddy
and its disposal into the appropriate vats.

The technique adopted was the usual one of
sending a decoy with a currency note the features
of which were previously noted. In this instance
Police Constable Banda acted as the decoy and
he was accompanied by Police Constable Sura-
weera. It was a ten-rupee note that he tendered
for the two bottles of toddy purchased by him,
+he total cost of which was Rs. 1'40. The
evidence relating to the sale of toddy, if true, is
sufficient to warrant a conviction on the charge,

The case for the decfence is that this is a
trumped-up charge. The allegations of the pro-
secution are denied and counter allegations of

using violence on the appellant and others and !

of destruction of property and the breaking open
of doors and windows and the fabrication of
. false evidence, are made against the police.
After hearing the case for the prosecution and
the defence the learned Magistrate without
recording his verdict made the following order :—

* In view of the sketch I propose to visit the scene
tomorrow after the day's work. [t is not possible to
visit the scene today (4-30 p.m. now). As it is Jate and
the road is said to be muddy and the distance is over
13 miles, I propoese to wvisit the scene tomorrow after
4 p.m. Accused to be present in Court tomorrow
morning. On same bail.”

On the following day the learned Magistrate
visited Danwela Group. The appellant and the
prosecution witnesses were present, The follow-
ing is the Magistrate’s note of his visit :—

* 1 first inspected the spot where the alleged sale is
said to have taken place. I was shown the spot by
P, CC. Banda and Suraweera. I got the wire netting
measured and found it to be 4 feet 10 inches in height.
I stood at the gate marked D in the sketch marked D1
and I left the two P. CC. in ¢harge of the Court Inter-
preter and on a signal given by me I got the two P. CC.
to run from the spot where they alleged they bought
the toddy as they gave chase to witness Dissanayake
and the accused. I could see the two Constables run
though their view was at times obstructed by the inter-
vening trees.

* Inspector Dole also pointed out the spot to where
he saw the alleged chase. T got the two Constables to
repeat the run and I stood watching at the spot pointed
by Inspector Dole which spot is close to the pond. I
could see the two Constables run.”

On 19-10-50 Inspectors Wijesinghe and Dole
and Police Constables Banda and Suraweera
were examined by the Magistrate on the res-
pective part each of them played on his visit to
the scene. On the following day the learned

~ Magistrate made his order convicting the
appellant.

It is submitted for the appellant that the *

procedure adopted by the learned Magistrate is
irregular and has prejudiced the appellant., The
question raised by learned Counsel is of some
importance.

The reported deecisions of this Court are to the
effect that though there is no express provision
in that behalf it is not illegal for a judge trying
a case without a jury to visit the scene of the
crime. But no definite rule as to the scope of
such a visit has been laid down. It will be use-
ful therefore first to review those decisions.

In the case of Perummal vs. Fonseka and another
(1987) @ C. L. W. 181. Mosely J. characterised
an inspeetion of the house of the accused after
the close of the case for the prosecution and
defence as *‘ irregular proeedure . He went on
to say :—

“If an inspection was considered desirable, it should
have heen made during the course of the trial, where
the further evidence of the Inspector could have been
taken as to the re-arrangement of the furniture.”

In the next case of Barnes vs. Pinto (1938) 40
N. L. R, 125 the Magistrate visited the scene
after notice to both parties at the close of the
cage for the prosecution before he called on the
defence. At the scene a witness was made to
act the part the accused is alleged to have

played. The visit to the scene appears to have
convinced the Magistrate of the truth of the
prosecution case. Abrahams CJ. in setting

aside the convietion states ;—

“ Now in order to arrive at a better understanding of
the evidence the Court is entitled to view the locus in
quo. But experience of Courts going beyond the pur-
pose of a view has shown that this inspection should be
carried out with great care and ought not to be made
the oecasion for the taking of fresh eyvidence. In my
opinion if anything is said or done which amounts to
the taking of fresh evidence and the correction of any
doubts which may be in the mind of the Court prior to
the view it is essential that that evidence should be
repeated in the witness-box in order that no prejudice
should be oceasioned to the accused. In this instance
the inspection does appear to have imported a certain
amount of fresh evidence, but what to my mind is
rather serious is that the demeanour of the witness
Vincent de Alwis outside the Court was employed by
the Magistrate to correct an unfavourable impression
which was created when he was in the witness-box.
This is tantamount to the Magistrate using his own
personal knowledge to correct an unfavourable opinion
that he has formed us a Magistrate of a witness.”

In the third case of Jayawickrema vs. Siri-
wardena and others (1939) 14 C. L. W. 83 ; 18 Law
Recorder 182, the Magistrate inspected the scene
af the offence and appears to have been in-
fluenced by what he saw. The conviction was
set aside and a re-trial ordered on the ground that
the procedure adopted by the Magistrate was
not fair to the accused, Soertsz A.C.J. observes
in that case :—
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* The Criminal Procedure Code makes no provision
for inspection of scenes of offences by District Judges
and Magistrates. Section 238 provides for a view by
the jury of the place where the offence was committed,
but, perhaps, there ean be no objection to an inspection
by a District Judge or a Magistrate provided it is held
with the eare and eaution.”

In the fourth case of dron Singho vs. Buultjens,
(1947) 48 N. L. R. 285 the Magistrate after
notice to the aceused inspected the goods waggon
from which it was alleged rice was stolen by the
adoption of a special deviee and carried out an
experiment himself with the very implement
with which the alleged crime was committed.
The experiment convineed him that the offence
could have been committed in the way deseribed
by the proseculion witnesses. My brother Dias

set aside the conviction on the main ground |

that by performing the experiment himself the
Magistrate had made himself a witness on a
question of fact.

Lastly in the case of The King vs. Gnanapira-
gasam, (1948) 50 N. L. R. 77 the Magistrate in
the course of the prosecution case inspected the
scene at 7-30 a.m,, the time of the alleged offence,
after notice to and in the presence of the accused,
His ohject was to test the evidence of identifica-
tion of the accused. In appeal objection was
taken to the conviction on the ground that there
was no provision in the Criminal Procedure Code
which enabled a Magistrate to view the scene of
an offence. Canakaratne J. overruled the objee-
tion and enunciated the prineciple on which he
‘held that the Magistrate was entitled to do what
he did, thus :—

* Whenever facts are tried by a Judge sitting alone,
the Judge's use of real evidence becomes an equally
appropriate mode of ascertaining facts, and is a eorolla
of his general power to obtain evidence. The Judge,
therefore, may equally well proceed from the Court room
to the place in issue, whenever such a proceeding would
be a suitable one, to take a view, provided only that he
observes the usual rule of fairness for a jury view, viz.,
that he notify the parties and allow them to attend him
at the view.”

The above decisions show that there are several
aspects to the present question. They are—

(a) May the scene of the crime be viewed for
the purpose of obtaining a better understanding
of the evidence ?

() May it be visited for the purpose of testing
the oral evidence already given ?

(¢) May it be visited for the purpose of carry-
ing out experiments which will either confirm or
destroy the impression created by the oral
testimony ?

(d) May it be visited for the purpose of obtain-
ing evidence ?

As the considerations that apply to a view of
the scene by a jury will equally apply to a view

i

by a Judge sitting alone, for both view the scene
in their capacity as triers of fact, it will be
helpful in the first instance to examine the pro-
visions of law that provide for a view by a jury
and the judicial decisions thereon.

Section 288 of our Criminal Procedure Code
provides ;:—

** (1) Whenever the Judge thinks that the jury should
view the place in which the offence charged is alleged
to have been committed or any other place in whish
any other transaction material to the trial is alleged to

have oceurred the Judge shall make an order to that. -

effect ; and the jury shall be conducted in 3 body under
the eare of an officer of the Court to such place which
shall be shown to them by u person appointed by the
Judge.

* (2) Such officer shall not except with the permission
of the Judge suffer any other person to speak to or hold
any communication with any of the jury ; and unless
the Court otherwise directs they shall when the view is
finished be immediately conducted back into Court,”

The enactment provides for what may be called
a bare view of the scene by the jury. It does
not require that the Judge or Counsel should
accompany them. They are to be conducted in
a body under the care of an officer of the Court
to the place in which the offence was committed
and the place shown to them by a person ap-
pointed by the Judge. No other person is
permitted to communicate with the jury. No
power is granted for the conducting of experi-
ments at the scene or the carrying out of any
tests. The sole object of the visit appears to be
to enable the jury te better understand the
evidence. There is no doubt that after a view
the jurors will appreciate the evidence better.
At the same time it cannot be denied that they
will be impressed by what they see at the place
and will not hesitate to reject the testimony of
a witness if it is in conflict with what they have
seen. To that extent the matters they see will
be taken into account in deciding the case
although there may be no oral testimony on the
point, I am not aware of any decision of this
Court on the subject of this section. The dearth
of decisions may be due to the fact that a view
is rarely ordered. Before a view is granted the
Judge must satisfy himself that no material
change has taken place in the surroundings
since the date of the offence. For if a change
has taken place the object of the view would be
defeated. In the case of King vs. Seneviraine
(1936) 38 N. L. R. 208 wherein the propriety of
certain experiments carried out on a visit to the
scene by Judge, jury, Counsel and witnesses
came up for consideration, the Privy Council
while discouraging the procedure adopted in -
that case refrained from saying anything as to-
the scope of the section. Nevertheless as its
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observations are pertinent to this discussion T
shall quote them :—

* Section 258 of the Criminal Procedure Code (No. 15
of 1896) provides for a view by the jury and lays down
definite and strict conditions for its conduet. Section
165 of the Evidence Ordinance provides for the Judge
asking questions at any time of any witness. The pro-
eeedings of June 8, 1934, scem to have been a combina-
tion of a view and a further hearing with the introduction
of some features permitted by neither procedure, such
as the performance of an experiment with chloroform
by a Dr. Peiris, who does not appear to have been sworn
as a witness, the Judge and the foreman of the jury
Peing present with Dr. Peiris in a room and the rest of
the jury being somewhere else. The jurors seem also
to have been divided for the purpose of other experi-
ments in sight and sound and to have heen asked
questions as to the impressions produced on their senses.
Their Lordships have no desire to limit the proper
exercise of diseretion or to say that no view by a jury
can include an inspection or demonstration of relevant
sound or smells: but they feel bound to record their
view that there were features in the proceedings of
June 8 which were irregular in themselves and un-
necessary for the administration of justice.”

The American and Canadian cases which are
cited in extenso in Wigmore on Evidence discuss
the scope of a view of the scene by a jury in
greater detail than has been attempted in
the English Courts. , A survey of the legislation
both in England and elsewhere on this point will
doubtless be of assistance in understanding the
decisions of the foreign Courts.

A statute of 1705 (4 Anne, c. 16, s. 8) provided
that in any action at Westminster where 1t shall
appear to the Court that it will be * proper and
necessary *° that the jurors who are to try the
igssues should have the view of the lands or place
in question “ in order to their better understand-
ing the evidence” to be given at the trial the
Court may by special writ order a view. It was
later provided by seetion 28 of 6 Geo. IV, c. 50,
(1825), as follows :—

“ YWhere in any case, either civil or criminsl, or on
any penal scatute, depending in any of the said Courts
of record at Westminster, it shall appear to any of the
respective Courts, or to any Judge thereof in vacation,
that it will be proper and necessary that some of the
jurors who are to try the issues in such case should have
the view of the place in guestion, in order to their betfer
understanding the evidence that may be given upon
the trial of such issues, in every such case such Court,
or any Judge thereof in vacation, may order a rule to
be drawn up containing the usual terms, and also
requiring, if such Court or Judge shall so think fit, the
party applying for the view to deposit in the hands of
the under Sheriff a sum of money to be named in the
rule for payment of the expenses of the view.”

In 1854, 17 and 18 Vict,, c. 125, s, 58, provided
that either party shall be at liberty to apply to
the Court for an order for inspection by the jury
of any real or personal property the inspection
of which may be material to the proper deter-
-mination of the question in dispute.

In 1883, Rules 3 and 4, Order 50, of the Rules
of Court, made very wide and sweeping provision
for inspection by both judge sitting alone and
by jury in civil trials. They went on to empower
the taking of samples, the making of observa-
tions and the carrying out eof experiments that
may be necessary or expedient for the purpose
[ of obtaining full information or evidence.

In Canada provision for a view in ecriminal
cases is made by scction 258 of the Criminal
Code which reads :—

* On the trial of any person for an offence against
this Aet, the Court may, if it appears expedient for the
ends of justice, at any time after the jurors have been
sworn to try the case and belore they [_,n e their verdict,
direet that the jury shall liave u view of any place,
thing or person, and shall give directions as to the
manner in which and the persons by whom, the place,
| thing or person shull be shown to such jurors, and may
for that purpose adjourn the trial, and the cost occasion-
ed thereby shall be in the discretion of the Court.

“ 9 VWhen such view is ordered, the Court shall give
such directions as seem requisite for the purpose of
preventing undue communication with such jurors:
Provided that no breach of any such directions shall
affect the validity of the proceedings.”

The South African Criminal Procedure and
Evidence Act 1917, enacts :—

%212, (1) The Judge may, in any ease, if he thinks
fit, direct that the jury shall view any place or thing
which the Judge thinks it desirable that they should
see and may give any nccessary directions for that
PuIpose.

¥ (2) The validity of the proceedings is not affected
by discbedience to any such directions, but, if the fact
is discovered before the verdict is given, the Judge, if
he is of opinion that such disobedience is likely to pre-
judice the fair trial of the accused, may discharge the
jury and may direct that a fresh jury be sworn during
the same session of the Court or may adjourn the trial. b

The American statutes are too numerous to
bear citation. I shall therefore content myself
with the law as enunciated in the Law Institute,
Code of Criminal Procedure, section 817 :—

* Fiew by Jury : When, in the opinion of the Court,
it is proper that the jury should wview the place where
the offence appears to have been committed, or where
any other muaterinl fact appears to have occurred, it
may order the jury, in the custody of the proper officer,
to be conducted in a body to such place ; and the officer
shall be admonished to permit no person to speak to or
otherwise communicate with the jury, nor to do so him-
self, on any subject eonnected with the trial, and to
return them into the Court room without unnecessary
delay, or at a specified time, The trial Judge shall be
present and the proseculing attorney and counsel for
the defendant may be present at the view by the jury.”
The Indian Criminal Procedure Code which

has many features in common with our Criminal
Procedure Code provides as follows :—

* 203, (1) Whenever the Court thinks that the jury
or assessors should view the place in which the offence
charged is alleged to have been commitied, or any other

place in which any other trapsaction material to the
trial is alleged to have occurred, the Court shall make
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an order to that effect, and the jury or assessors shall be
conducted in a body, under the care of an officer of the
Court, to such place, which shall be shown to them by a
person appointed by the Court.

# (2) Such officer shall not, exeept with the permission
of the Court, suffer any person to speak to, or hold any
communication with, any of the jury or assessors, and,
unless the Court otherwise directs, they shall, when
the view is finished, be immediately conducted back into
Court.”

The enactments I have cited make it abun-
dantly clear that a view of the scene of the crime
is limited in its scope. It is intended only for
the purpose of cnabling the jury to better under-
stand the evidence. But it cannot be denied
that a view does incidentally provide matter
which the jury cannot help taking into account
in considering their verdict. Certain Judges have
held that a jury’s * view "’ does not involve the
obtaining of evidence, but in America at least
that. opinion has not heen accepted by the
majority of the Courts. The majority opinion
has been very effectively put by Bissell J. Denver
T. and F. W. R. Co., ws. Ditch Co,, 11 Colo.
App. 41, 52 Pac. 224 thus :—

“ We are very frank to say we do not appreciate the
refined distinction which is drawn by some of the
authorities, wherein it is held that the jury are not at
Tiberty to regard what they have seen as evidence in
the ease, but must utterly rejeet it otherwise than as an
aid to the understanding of the testimony offered. The
“olly of it is apparent from the constitution of the
humsan mind, and the well-understood processes by
which juries arrive at conclusions, Many illustrations
which forcibly express these ideas may be found in the
cases, If a dozen witnesses should testify that there

. was no window on the north side of the house from
which one man had sworn that he viewed the affray,
and the jurors on view should see the window, all lawyers
wotld know that it would be futile, on the argument,

to insist to the jury that their verdict must be based |

on the non-existence of the window since the point had
been sustained by a vast preponderance in the number
of witnesses,”

Lyon J. puts the matter thus Washburn vs.
R. Co., 59 Wis. 364, 368, 18 N. W, 328 :—

*The object of a view is to acquaint the jury with
the physical situation, conditions and surroundings of
the thing seen. What they see they know absolutely...
¥or example, if a witness testify that a farm is hilly
and rugged, when the view has disclosed to the jury,
and to every juror alike, that it is level and smooth, or
if a witness testify that a given building was burned
before the view, and the view diseloses that it had not
been burned ; no contrary testimony of witnesses on
the stand is needed to authorize the jury to find the
fact as it is, in disregard of testimony given in Court.”

In the case of State vs. McCausland 82 W. Va.
525, B 96 5. E. 938 Ritz J. put the matter thus :(—

“ As to whether or not a view by the jury of some
place connected with the matter before it is a taking of
evidence is a question upon which there is a very decided
conflict of authorities. Many of the Courts hold that
it is not, but is a part of the deliberations of the jury
in arriving at a verdict ; others say it is not the taking

of evidence, but is simply allowing the jury to see the
physical conditions in order that it may better under-
stand the oral testimony ; while still others assert that
it is the presentation of physieal conditions to the jury
from which it may be informed as to some pertinent
matter of inquiry. The purpose of introducing evidence
is to inform the jury of the transaction in regard to
which the trial is had, and anything pertinent to that
end is proper for the purpose. Frequently in the trial
of such cases material objects are introduced before
the jury. In homicide cases the garments worn by the
deceased are often introduced for the purpose of showing
the place at which the wounds were inflicted. Can it
be said that this is not evidence? It is stronger and
more convineing to the jury than the oral testimony of
any witness could possibly be. There ean be no differ-
ence in the proffer of objects to the jury in the Court
room and such exhibition by taking the jury to view
such objects, when they are not susceptible of being
brought into Court. The reason the jury is taken to
view the ground is simply because it is physieally im-
possible to bring it inta the Court room, and it is there-
fore neeessary, in order that the jury may have all of
the light obtainable upon the subjecet to which the
inquiry is directed, that it be taken and shown these
objects which form a part of the subject of inquiry.”

The renowned Cardozo, J. in discussing this
matter in the case of Snyder vs. Massachusells
(1984) 291 U. S. 97 expressed the view that the
inevitable effect of the view is that of evidence,
no roatter what label the Judge may choose to
give it,

In a Capadian case MacDonald vs. Goderich,
(1948) 1 D. L. R. 11 the view was expressed that
the only purpose to be served by an inspection
was to ennble the Judge by a view to better
understand the evidence, One of the Judges who
took part in the decision, Roach J.A., said

(p. 20) :—

# T have never understood that a Judge, by taking a
view, can place what his senses there perceive into one
or the other of the pans of the scales of justice. All
that goes into those pans is the evidence, nothing else.’'

I have devoted so much attention to the con-
sideration of the law relating to a wiew by the
jury as the principles that apply to a view by a
Judge, if he has power to inspect, must neces-
sarily be the same. Where a Judge alone is
trying the action, he is judge of both the law
and the facts. There cannot be one rule for a
jury as the Judge of the facts and another ruie
for a Judge as judge of the facts.

It is convenient at this point to deal with the
questions I have posed hereinkefore. The
statutes cited clearly point to the fact that the
jury may view the scene of the crime in order to

‘ obtain a better understanding of the evidence.
| The purpose of a view is not to find out the
‘ truth or falsity of the oral evidence although
ineidentally a view may have the effect of expo-
sing the falss witnesses. Nor is it intended to be
a means of obtaining evidence. The ecarrying
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out of experiments also seem to fall outside the
scope of a view.

| officers who must be taken to know the points
made at the trial by the defence in the course of

There remains the question as to the stage of | their cross-examination. It cannot be asserted
{ with certainty that when they rehearsed before

the trial at which a view may be granted. No
hard and fast rule can be laid down. In certain
eases a view at the very outset would help, in
others a view after the important features of the
case are known to the jury may be profitable,
in still others the end of the case may be the
most desirable stage for a view. In the case of
RB. vs. Martin (1872) L. R. 1 C. C. R. 378 ; 12 Cox
Cr, 204; 41 L. J. M. C. 118 it was held that an
order for a view may be made even after the
summing up by the Judge.

This brings me to the question whether under
our law a Judge sitting alone as judge of both
fact and law has power to view the scene of the
offence he is trying. The Criminal Procedure
Code makes no express provision in that behalf
but section 422 (1) (¢) appears to recognise the
existence of such a right. It provides that one
of the grounds on which a case may be trans-
ferred from the Court having jurisdiction to try
the offence to another is “‘ that a view of the
place in or near which any offence has been
committed may be required for the satisfactory
inquiry into or trial of the same.” The Code
seems to proceed on the assumption that the
right exists. The decisions of this Court recog-
nise the necessity of such a right, which quite
apart from statute may be regarded as inherent
in a Court of Justice. In fact the opinion has
been expressed that even the provision which
regulate a view by the jury are designed not so
much to confer, the power as to regulate it. For
the power to view is inherent in a Court. It
may therefore be assumed that both our Code
and the decisions of this Court recognise the

ower of a Judge sitting as a judge of fact and
aw to view the secene. He must however
exercise that power within the limits allowed to
a jury for as a judge of fact his role is the same.
As I have pointed out above, it is not open to a
jury on a view to carry our tests for the purpose
of verifying the veracity of witnesses or testing
their evidence. Likewise a Judge sitting alone
may not do so. Such a procedure is not sane-
tioned by law. A witness’s evidence must be
tested in one or more of the ways prescribed by
the Evidence Ordinance.

Tn the instant case therefore the learned
Magistrate was acting within his powers in view-
ing the scene of the offence. But the same
cannot be said of the tests deseribed by him in
the journal entry which I have cited above.
. The course adopted by the learned Magistrate

. is one fraught with danger especielly in a case
such as this where all the withesses are police

the Magistrate they did exactly as they acted on
the day of the offence, and that their actions

| were uninfluenced by their knowledge of the

| testimony.

defence.

The trial of a case by the adoption of a pro-
cedure which has not the sanction of law eannot
but result in prejudice to the accused, I think
the conviection cannot be sustained and must be
set aside, .

Before I leave this topic I should not fail to
refer to the second proviso to section 60 of the
Evidence Ordinance which prescribes that if
oral evidence refers to the existence or condition
of any material thing other than a document,
the Court may, if it thinks fit, require the pro-
dueticn of such material thing for its inspection.

This procedure is followed every day in the
Criminal Courts where bloodstained -clothes,
skulls, and bones with injuries, pieces of plaster,
knives, clubs, and other weapons of offence and
a whole host of other things too numerous to
detail are produced for the inspection of the
Court,

The question that arises is whether the Court’s
power of inspection under this section is confined
to things that can be brought into the Court-
house, Can it not inspect things outside its
walls ¥ Take for example a motor vehicle which
cannot be taken inside. Has the Court no power
to go out into the place where it is left? = Let
us now go a step further. Cannot the Court
inspect under this section a thing that is im-
movable by proceeding to where it is? I am
inclined to think that it may. To deny such a
power would amount to an undue and unreason-
able restriction of the power conferred by it. It
seems to be a provision designed to provide a
visual aid to the understanding of the oral
At the same time it may operate as
a means of checking the oral evidence.

The difference hetween a view of the scene
and an inspeetion under the proviso to section
60 scems to me to be that until there is oral
evidence which refers to the existence or condi-
tion of a material thing the Court eannot inspect
it.

Before 1 conclude this judgment I must
express my stern disapproval of the conduet of
Sub-Inspector Wijesinghe who not only planned
and led the raid but also prosecuted in the case
| despite objection by learned Counsel for the
defence, This Court has in a series of cases
laid down the rule that an officer who has played
the leading role in the detection of a crime or
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offence should not in the interests of justice act
as prosecutor in that case. That rule seems to
be disregarded by public officers. It is a rule
that must be strictly observed. . The disregard
of this rule in the instant case is an additional

reason for setting aside the conviction-of the
appellant.

The appeal is allowed and the conviction is

[ quashed.

Appeal allowed.

Present : BASNAYAKE, J.

SAMARASEKERA vs. SOYSA (Excse InspEcTor, WADDUWA)

S8, C. 1816—M. C. Panadura 14752 -
Argued and Decided on : 81st January, 1951

Poisons, Opium and Dangerous Drugs Ordinance (Ch. 172)—Charge under section 26—What

must be proved—Meaning of ** guija ™.

Where a person is charged under section 26 of ehapter 172 with cultivating and having in his possession hemp
plants, the charge must refer to the plant by the name by which it is known to the law and the prosecution must
establish by evidence of a qualified person that the plant possessed by the accused is a plant of the variety prohibited

by section 26.

. Cases referred to: Wilson vs, Kolalawela (1946) 47 N. L. R, 43,
Ukku Banda vs. Ukku Banda (1904) 7 N. L. R. 205.

S. P. M. Rajendram, for the accused-appellant.
L. B. T. Premaratne, Crown Counsel, for the Attorney-General.

BASNAVAKE, J.

The appellant is charged with cultivating and
having in his possession twe hemp plants in
breach of section 26 of the Poisons, Opium, and
Dangerous Drugs Ordinance (hercinafter referred
to as the Ordinance).

- The evidence for the prosccution is that on
certain information received by Exeise Inspector
Soysa of Wadduwa a raid on the appellant’s
house was made about 6 a.m, on 22nd June, 1850,

- ‘The excise party consisted of Inspector Soysa, |

Excise Corporal William Singho, and some others.
They reached the neighbourhood of the appel-
lant’s house about 4-55 a.m. and were lying in
wait. At 6 a.m. the appellant was observed to
open his door, go towards the rear compound,
return with a bucket of water, and pour it on
some plants in an enclosure. The raiding party
then went up and noticed two plants in a tin
(P1). According to their evidence it was the two
plants which were produced in Court that the
appellant was watering. The Fxeise Inspector
and the Excise Corporal both say they are
“ Ganja” plants. IHxcise Inspector VanTwest
who conducted the prosecution inthe Magistrate’s
Court also gave evidence, and he identified the
plants as ** Ganja " plants. .

Now the section under which the appellant is

charged provides that no person shall without a |

licence sow, plant, cultivate, obtain, or have in
his possession any poppy plant, coca plant, or
hemp plant, or collect or have in his possession
the seeds, pods, leaves, flowers, or any part of
any such plant.

Section 25 of the Ordinance defines the expres-
sion *“ hemp plant > as follows :

| ¢ Hemp plant * means the plant known as Cannabis
sativa L.

‘Ganja’ according to section 28 is the name
by which the preparation of or extracts from
the hemp plant are commonly known. For the
prosecution to succeed it must establish that the
plant which was in the possession of the appel-
lant was a hemp plant of the variety defined in
the Ordinance, i.e., Cannabis sativa L. There is
no such evidence in the instant case,

‘Learned Crown Counsel referred me to the
case of Wilson vs. Kotalawela, (1946) 47 N. L. R.
45) wherein it has been held that * Ganjs™
comes within the definition of hemp plant in the
Ordinance. With great respect 1 find myself
unable to subscribe to that view. ‘“Ganja” is
not a plant. It is a preparation of or extract
from a plant. The case of Ukku Banda vs. Ukku
Banda,( 1904) 7 N. L. R. 205), is a decision under
section 16 of Ordinance No. 5 of 1899. In that
Ordinance there was neither a definition of
‘“ Ganja *’ nor of * hemp plant ’. The Ordinance
which I am called upon to consider states what
it means by the ““ hemp plant’’ and ** Ganja .
A charge under section 26 should therefore refer
to the plant by the name by which it is known
to the law and the prosecution must establish
| by evidence of a qualified person that” the plant
possessed by the accused is a plant of the variety
| prohibited by section 26,

For the foregoing reasons the appeal is allowed
and the conviction is quashed.

Appeal allowed.
Conviciion quashed.

-
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Present : GRATIAEN, J.

K, NALLIAH vs. P. B. HERAT, InsrrcTor or PoLricE, KOTAHEN;};I

S. C, No. 1322—M. C. Colombo, No. 8874/A4

Argued on : 25th April, 1951
Decided on : 2nd May, 1951

Penal Code, sections 345, 854—Kidnapping and use of Criminal force with intent to outrage
modesty—Accused acquitted of the latler offence—Euvidence relating to latter charge relevant to guilt of
accused on charge of kidnapping—Effect of acquittal—Evidence relating to the acquitled charge, is
relecant to the other charge *—What constitutes ** kidnapping ' 7—Consent of child immaterial— Criminal
Procedure Code 152 (3).

The accused was charged with the offences of kidnapping a girl of 183 years and of using criminal force with
intent to outrage her modesty, and the Magistrate convicted him of kidnapping but acquitted him of the other offence,

Held : (1) That the evidence relating to the charge of using eriminal force with intent to outrage modesty was
relevant to the guilt of the accused on the charge of kidnapping and the efiect of the accused's aequittal
was to shut out that evidence for the purpose of establishing the offence of kidnapping. .

(2) That the accused was entitled to rely on his acquittal in so far as it was relevant to his defence in the
other charge. i y

(8) That the effect of a verdict of acquittal is binding and conclusive in the same or subsequent proceedings
between the parties to the adjudication.

(4) That where a person is charged on more than one count in the same proceedings a verdict on one
count cannot be based on evidence which has by implication been rejected in disposing of another
count at the trial.

(5) That a person is not guilty of * kidnapping '’ unless he is proved to have taken or enticed the child
out of the keeping of the lawful guardian without the consent of such guardian,

(6) That where a minor leaves the immediate eustody of his lawful guardian for a temporary purpose
the relationship of guardian and child suffers no break in its continuity so long as there is no inter-
ference with the child’s opportunity of returning to the guardian.

(7) That the offence of kidnapping would have been complete if the complainant had been forced or
enticed away for an improper purpose,

(8) That the charge of kidnapping failed in this case because the person of the minor has not been proved
to have been transferred from the custody of her guardian into the custody of some person not entitled
to her custody. :

(9) That & child cannot validly consent to the substitution of some other person’s control which is exercised
over her by her lawful guardian, and therefore, the girl’s consent to the alleged kidnapping is
immaterial.

Obiter : per Gratiary, J.—If ever there was a criminal proceeding which, by reason of the gravity of the charges
and the intrinsic difficulties of the case, called for a preliminary investigation before committal and trial, this was one,
It “eems to me that the Magistrate acted unwisely in exercising his discretion to dispose of the case summarily.

Gases referred to : Sambasivam vs. Public Prosecuior, Federation of Malaya (1950} A. C. 458 at page 479,
Ratanlal on Crimes, 16th Edition, page 855.
Gurdit Singh vs. Emperor, A. T. R. (1016) Lahore 230,
It. vs. Booth (1872) 12 Cox 231.

H. V. Perera, K.C., with C. 8. Barr Kumarakulasingham and K, Rajaratnam, for the aceused-
appellant,
- H. A. Wijemanne, Crown Counsel, with E. H. C. Jayetilleke, Crown Counsel, for the Attorney-
reral.’ :

GRATIAEN, J, | () using criminal force on the girl Rita with
intent to outrage her modesty—an offence
The appellant who is a married man with a | punishable under section 845 of the Penal Code.
long period of service in the Railway Department, = The learned Magistrate decided to try these
was charged in the Magistrate’s Court of Coldmbo | grave charges summarily in terms of section
with having on 8rd October, 1950, committed 152 (8) of the Criminal Procedure Code.
the following offences :— At the conclusion of the trial the appellant was
acquitted of the charge of using criminal force,
{a) Kidnapping a girl aged 18}, named Rita | but was convicted on the charge of kidnapping.
Ea Faber, from the lawful guardianship of her | The present appeal is from this eonviction.
mother—an offence punishable under section 854 Rita La Faber’s version is that when she and
of the Penal Code ; her younger sister were leaving the precincts
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of St. Anthony's Church at Kochchikade on the
afternoon of the day in question they met the
appellant (who was well known to them and had
until recently been their mother’s landlord). He
invited Rita to go with him to the Regal Cinema
as his guest. She joined him in a bus, having
parted company with her sister who went home
alone. Rita has made some suggestion in her
evidence that she was taken into the bus “ by
force’’, but this allegation can safely be dis-
counted in view of her earlier statement to her
mother that she had accepted the invitation.
Indeed, she subsequently admitted at the trial
that after she entered the bus, she ** went to the
pictures quite willingly ”. 1 am satisfied from
an examination of the evidence for the prose-
cution that during the earlier stages of the trans-
action, at any rate, Rita had no reason to think
that the appellant entertained any sinister
motives in making his offer to ** treat” her to a
visit to a cinema. On the way to the entertain-
ment they had some light refreshments at his
expense at a ** buriyani ™ shop.

So far there is no substantial dispute as to
what took place. The appellant says that he
was kindly disposed towards this young girl and
that his only motive was to give her a pleasant
“ outing ' until it was time for her to return to
Rer mother and for him to return to his wife.
If that be true, he would certainly be well ad-
vised to restrict his future manifestations of
genuine affection for other people’s children by
- first consulting the parents concerned.

The main dispute is as to what took place
“after this incongruous couple had taken their
seats together at the Regal Theatre. Rita com-
plains that after the lights went out the appellant
put his arms round her and acted improperly
towards her. She was considerably upset, she
says, and wished to leave the cinema imme-
diately. The appellant then took her away, but
instead of accompanying her home direct, he
took her by force to the Galle Face green, and
taking advantage of the darkness in a secluded
spot which he selected for the purpose, took
advantage of her in a manner in which to my
mind would not only have warranted convictions
under sections 345 and 854 of the Penal Code
but called for sentences far beyond the jurisdic-
tion of a Magistrate or a District Judge to impose,
Indeed, the original complaint to the police was
that rape had been committed, but this charge
was not persisted in because it was negatived by
a medical examination. This part of Rita’s story
is stoutly denied on oath by the appellant; he
says that the whole transaction was perfectly
innoeent ; they saw the picture to its conclusion

l

and then went home together. It is egmmon
ground that, within a reasonable time of the
hour when the Theatre would have closed after
the performance they returned together by bus
to their respective homes which are situated in
close proximity to one another.

In this sharp conflict of testimony, the learned
Magistrate examined the evidence and acquitted
the appellant of the charges of using criminal
force on Rita with intent to outrage her modesty.-
1 agree with Mr. Wijemanne that the grountls®
on which this order of acquittal was based are, *
not very convineing, but it seems to me that so
long as this acquittal stands—and the prosecu-
tion has not appealed against it—the appellant
is entitled, for the purposes of his defence to the
outstanding charge of kidnapping, to claim the
full benefit of the order in his favour on the other
charge. This is a fundamental principle of the
criminal law which was recently emphasised by
the Privy Council in Sambaesivam vs. Public
Prosecutor, Frederation of Malaya. (1950) A. C.
458 at page 479 :—

“ The effect of a verdict of acquittal pronounced by a
competent Court on a lawful charge and after a lawful
trial is not completely stated by saying that the person
acquitted cannot be tried again for the same offence,
To that it must be added that the verdict is binding
and conclusive in all subsequent proceedings between
the parties to the adjudication. The maxim °res
judicata pro veritate accipitur is no less applicable to
eriminal than to civil proceedings. Here, the appellant
having been acquitted at the first trial............the
prosecution was bound to accept the correctness of that
verdiet at the second trial. And the accused was no less
entitled to vely on his acquitial tn so far as il might be
relevant to lis defence.”—{Per Lond MACDERMOTT). |

In that case the Judicial Committee of the Privy
Council was concerned with the effect of an
acquittal on a particular charge in an carlier
trial on a connected but different charge at a
subsequent trial. But the rule is of general appli-
cation and has equal force when one considers
the effect which an order of acquittal on one
charge would have on a connected charge in the
same proceedings. A verdict on one count
cannot be based on evidence which has by impli-
cation heen rejected in disposing of another count
at the trial.

Tt is in the light of this principle that the

| evidence on the charge of kidnapping outstand-

ing against the appellant must be approached.
Rita's version of the alleged offence against her
modesty had considerable bearing on the question
of the appellant’s guilt or innocence on the charge
of kidnapping. This evidence, in the learned
Magistrate’s judgment, could not with safety be .
acted upon in regard to the charge of crimina
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force. It necessarily follows, I think, that as
long as the order for acquittal stands on that
count, this evidence cannot be taken into account
for any purpose whatscever in connection with
the kidnapping count. If then the conviction
for kidnapping is to be established, it must be
supported by evidence in the case other than

that which must be regarded as having already -

been rejected by the learned Magistrate. This
represents the main difficulty which I have en-

. _countered in deciding the present appeal.

The view I have taken is that the charge of
kidnapping fails because the rest of the evidence
is insufficient to establish the appellant’s guilt,
and it is not permissible to act upon Rita’s
evidence as to what occurred after she and the
appellant took their seats together at the Regal

. Theatre. Up to that point of time, no *kid-
napping ”* within the meaning of scetion 852 of
the Penal Code was proved to have been com-
mitted. As to what happened thereafter, it is
impossible to say because one’s vision is blurred
so to speak, by the impenetrable ‘‘ smoke screen
set up by the order of acquittal on the second
count. When the smoke screen lifts, the parties
are observed returning together by bus to their
respective homes in circumstances which are by
themselves consistent with the theory that Rita's
removal from her parental custody had never
been intended.

A person is not guilty of ““kidnapping” a
female child under 16 years of age unless he is
proved to have ‘‘ taken or enticed” her * out
of the keeping of her lawful guardian . Can it
be said that a person necessarily *kidnaps” a
young girl by merely taking her to a cinema
show without her guardian’s express consent but
without the proved intention of depriving the
girl of her unrestricted freedom to return to her
guardian’s protection whenever she chose to do
so? 1 do not think so. It seems to me that in
such a case the girl has not, even temporarily,
left her mother’s ‘“ keeping . Where a minor
leaves the immediate custody of his lawful
guardian for a temporary purpose he must be
deemed to be still in the guardian’s keeping.
(Ratanlal on Crimes, 16th Edition, page 855),
and the correct view is that the relationship of
guardian and child suffers no break in its con-

- tinuity so long as there is not interference with

the child’s opportunity of returning to the guardian.

Although Rita’s mother was absent at the time,
Rita remained in her mother’s *“ keeping ”* when
she first met the appellant near the Church—
and there is no proof that she did not so remain
when she was a passenger in the bus or a guest
at the * Buriyani Shep ™ and later at the cinema.
The offence of kidnapping would have been
complete if she had been forced or enticed away
for an improper purpose. But this vital part
of the case for the prosecution has not been
established by. evidence on which it is permis-
sible to act. As the case now stands, I am
| logically compelled to hold that the offence of

kidnapping has not been made out because the

person of the minor Rita has not been proved
to have been “* lransferved from the custody of her

guardian inlo the custody of some person not en-

titled to her custody . Gurdit Singh vs. Emperor,

A. I. R. (1918) Lahore 230. 1 agree that Rita’s

so-called ““ consent” to her alleged kidnapping

would be immaterial. R. vs. Booth (1872) 12

Cox 281. A child cannot validly consent to the

substitution of some other person’s control for

the control which is exercised over her by her

lawful guardian, But, apart from the issue of

consent, the accused must be acquitted beeauss

“ kidnapping ’—involving an even temporary

severance of parental control-—has not been

established.

I allow the appeal and quash the conviction
on the charge of kidnapping, but I feel con-
strained to say that my order would have given -
me greater satisfaction if I were convinced that
the appellant is in fact innocent of both offences
which were framed against him at the trial, If
ever there was a criminal proeeeding which, by
reason of the gravity of the charges and the
intrinsic difficulties of the casé, called for a
preliminary investigation before committal and
trial, this was one. It seems to me that the
Magistrate acted unwisely in exercising his dis-
cretion to dispose of the case summarily. I had
at one stage considered whether I should quash
the proceedings and order a fresh inquiry to be
held under Chapter 16 of the Criminal Procedure
Code. But Mr. Perera has pointed out that
there are many infirmities in Rita’s evidence,
and in all the circumstances I do not think it
would be right to place the appellant “ in peril ”
for a second time after the lapse of many months,

’ The appellant is acquitted.

Appellant acquitied,
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Righi of way—Claim by plaintiff of a cartway or footpath of necessity—Sketch filed with plaini—
A Surveyor's plan of cart track subsequently filed—Plaint rejected and ordered to be amended to defime
stricily cartway—sufficient if plaint indicales way claimed—Civil Procedure Code, section 41—dAmend-
ment of plaint.

In an action claiming either a cartway or a footpath of necessity, the plaintiff filed with the plainta sketch indicating -

the tract of the cartway. On a commisgion issued by the Court & plan showing the cart tract claimed by the plaintiff ~

At the trial the District Judge rejected the plaint on the ground that it did not describe the way of necessity
as depicted in the plan and that it was silent with regard to the actual right of way, and ordered the plaintiffs to amend

the plaint accordingly.
Held : (1) That in such a claim it was sufficient for the claimant to indicate the way claimed and that the

. claimant was not obliged to describe the way of necessity by physical metes or bounds or by reference
to a sufficient sketch, map or plan. '
(2) That in this case the plaintifis had pleaded everything material to sustain a claim for a way of necessity
and the Court had ample material to frame the issues for determining the case.

C. E. 8. Perera, for the appellants.
H. W. Jayawardena, for the respondents.

BaSNAYAKE, J. (a) where a specific portion of land is claimed
. that portion of land must be described in the
I agree that this appeal should be allowed. preseribed manner,

:I'he lea.rm‘ad District Juc"l_gE_ appears to l‘m"’e (b) where some share or interest in a specific
.Elsreafl .sectlon 41 of the Civil Procedure Code. | sortion of land is claimed then the pm’tlm of
' € says i— land in which the share or interest is claimed

* T might refer to section 41 of the Civil Procedure must be described in the prescrlbed Jhoata:

Code which Tuns as follows : . )
In the instant case the plaintiffs claim a way

sP;g‘-}ilg ;i:frili’:r?f:?{m?if ;ﬁ?ﬁﬂg’e ‘é'esii?ﬁzﬁﬁmiihﬁ of necessity—cartway or footpath—in lieu of the
plaint as far as possible by reference to physical right of way which they allege they had acquired

metes and bounds or by reference to a sufficient : : : . nserved
Sheteh, map or plan to be appended to the plaint, imd lost in consequence of it pot being consery
and not by name only " in the decree for the partition of the servient
. : _ tenement. They claim a right of necessity to
Section 41 which appears in the Revised Edition | proceed along a defined path which has been

of the Legislative Enactments reads :— indicated in the sketch anmexed to the plaint
= . ; . and the plan subsequently prepared on a com-
sw}g’;‘ e;ort?:n“g’?mﬁag‘: o t;:’:“;i:’;’m"‘mf”i;ti“gsi mission issued by the Court. Although a person
in a specific portion of land, then the portion of land claiming a way of necessity has no right to a
must be described in the plaint so far as possible by | specific way of necessity until it is constituted by
ffem&t." I;;hyii"tfhmet“ ald '}”““E&s’bm by ng’fi“fe a grant or a decree of Court, it is open to the
tﬁeapiain'fl ?ndsnzt by ﬁ‘iﬂfﬁu‘fﬁﬂ e appended t0 | 1 a0t to indicate the path along which he
o : wishes to proceed so that the Court may decide
That section does not require that when a right | Whether the claim is reasonable or not and grant
£ ? necessity is claimed ov Gk the right either along the path claimed or pres-
OL MeaynOk RSBy S Belte _D EkaR 5 cribe another which causes the least amount of
tenement the path or way claimed should be | detriment to the servient tenement. The onus
described by physical metes and bounds or by | of proving the necessity is on the claimant.

reference to a sufficient sketch, map or plan. It 2
provides that :(— ‘ Appeal allowed.
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PuLLz, J.

The plaintiffs appeal from an order requiring
them to amend the plaint in an action filed by
them claiming a cartway of necessity or, in the
alternative, a footpath of necessity over two
contiguous allotments of lands named Muhandi-
ramgewatta and Serasinghagewatta. A sketch was
filed with the plaint depicting the position of
each of the lands. the land and house of the
plaintiffs and the track of a cartway from plain-
tiffs’ house to the high road.

The case came on for trial on the 4th July,
1949, It was not then suggested that the plaint
was insufficient to enable the Court to frame the
proper issues. The learned Distriet Judge how-
ever made the following order :—

** In view of the nature of the action brought by the
plaintiff and the nature of the dispute between the
parties I think it would be best that the plaintiff takes
out a commission to file a plan in this action setting
out the right of cartway or footway of necessity which
he prays for in this action as against the defendants.

*“Take case off trial roll and issue commission at the
instance of plaintiff for a plan to be made,”

A commission was duly issued and a return
thereto was filed on the 28th July, 1949, with a
plan No. 545 shewing the cart track, marked
P and Q, claimed by the plaintifls. At the
instance of the defendants a further commission
was issued to the surveyor to mark on the same
plan a eart track and certain footpaths said to
lead to plaintiffs’ house from the main road.
The second commission was executed and a
report with the plan amended was filed on the
13th October and the 27th October was fixed for
filing objections, if any, to the plan. On the
latter date no objections were filed and the trial
was fixed for the 31st January, 1950.

When the trial was taken up the submission
was made on behalf of the 1st defendant that
_the plaint should be amended defining strictly
the cartway used by the plaintilfs, The learned
Judge accepted this submission and made order
that the plaintiffs should amend their plaint and
condemned them to pay the taxed costs of the
1st and 2nd defendants. The present appeal is
from this order.

In my opinion the order ap_pcalcd from cannot
be supported. After the proceedings of the 4th
—July it is clear that the parties intended that

plan No. 5435 should take the place of the sketch
filed with the plaint. The material difference
between the plan and the sketeh is that the
former was drawn according to scale and the
latter was not. The learned trial Judge states

‘in his order that there is no mention in the

amended plaint of the way of necessity as depicted
in plan No. 545 and went on to add that para-
graph 8 of the amended plaint was silent with
repard to the actual right of way which the
plaintiffs claimed. With great respect, 1 do not
think that the Judpe was right on this point. -
Paragraph 8 reads :—

* A eause of action has thus acerued to the plaintiffs
to stie the defendants for a right of cartway of necessity*
or in the alternative a right of footway by necessity
over the land called Lot A of Muhandiramgewatta and
Lot 2 of Serasinghegewatta and for damages as afore-
said.”

When this averment is tested in the light of the
sketch it is apparent that the plaintiffs had
pleaded everything material to sustain a claim

| for a way of necessity and the Court had ample

material before it to frame the issues necessary
for the determination of the case,

In support of his order the learned Judge has

| relied on section 41 of the Civil Procedure Code.

According to his reading of the section the way
of necessity must be described in the plaint as
far as possible by reference to physical metes
and bounds or by reference to a sufficient sketelr
and not by name only. Assuming for a moment
that this manner of reading section 41 can be
justified the sketeh filed with the plaint is ir
substantial compliance with the section and
more so when it is remembered that a way of
neeessity cannot be claimed by a plaintiff over
a definite track determined by him, The plain-
tiff cannot claim more than a means of access to
the high road convenient alike to him and the
owners of the servient tenement. It is out of
the question for the plaintiff to pre-determine
along which track he is entitled to exercise his
right.

I would set aside the order appealed from and
remit the case for trial on the issues arising on
the pleadings or on such issues as the parties
may agree,

The plaintiffs will be entitled to the costs of
appeal, -
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Indian and Pakistani Residents (Citizenship) Act, No. 8 of 1949, section 6 (2) (il)—Meaning uf

< ordinarily resident — Date in relation to which question of ordinary residence has to be decided.

'The appellant applied on 15th November,
Pakistani Residents (Citizenship) Act No. 3 of 1949.

In 1988 he married in India where his wife remained till March, 1048.
In March, 1948, the wife and children came to reside in Ceylon with the appellant intending

1988 and 1945 respectively.

1949, for regisiration as a citizen of Ceylon under the Indian and
He was born in India, but was resident in Ceylon since 1928.

T'wa children were born to them in India in

to settle down in Ceylon permanently. The elder child has been attending school since Septernber, 1948,

* Held: (i) That in the circumstances the wife and each of the two minor children had been * ordinarily resident

in Ceylon within the meaning of section & (2) (ii)

of the Act and the application should be granted.

(ii) That there is no requircment in section 6 (2) (ii) or elsewhere in the Act that the residence should

have commenced at a given period of time or that it should have

a minimum duration.

(iii) That the date in relation to which the question of ordinary residence under this section has to be

decided is the date of the application.

Cases referred to : Levene vs. Commissioners of Inland Revenue (1828) A. C. 217 at 225.
Inland Revenue Commissioners vs, Lysaght (1928)) A. C. 234 at 248,
Gout and another vs. Cimitian (1922) 1 App. Cases 105.

N. K. Choksy, K.C., with C. Shanmuganayagam and M. A. M. Hussain, for the appellant.
D. Janze, Crown Counsel, for Commissioner for the Registration of Indian and Pakistani

Residents, respondent.

‘BASNAYAKE, J.

This is an appeal under section 15 of the Indian
and Pakistani Residents (Citizenship) Act No, 3
of 1949. The appellant-applicant (hereinafter
referred to as the applicant), Mohideen Abdul
Cader Badurdeen, is 34 years of age and was
born in India. He has since 1928 rcsided in
‘Ceylon. In February, 1988, he married in India.
But his wife did not come to Ceylon. She
remained in India with her parents in accordance
with their wishes. The applicant has two
children born in India in 1988 and 1945 res-
pectively. It was not till March, 1948, that his
wife and children came to reside here. During
their stay in India they visited the applicant
occasionally.

The applicant has the residential qualification
contemplated in section 8. The only question
that arises on this appeal is whether the condi-
tions of section 6 (2) (ii) are satisfied in the case
of the applicant. That provision reads :(—

“ YWhere the applicant is a male married person (not
being a married person referred to in paragraph (¢) of
section 5 (2) ), that his wife has been ordinarily resident

- in Ceylon, and in addition, that each minor child
dependent on him was ordinarily resident in Ceylon
while being so dependent.”

The Commissioner bolds that the requirements
of the above provision are not satisfied unless—

(a) the wife of an applicant has been resident
in this country from the date of her marriage or
from 1st January, 1989, whichever is later, ahd

(b) each minor child dependent on him has
been resident from 1st January, 1939, or the
date of birth whichever is later.

The result of the Commissioner's. interpreta-
tion is that a person married before 1st January,
1939, cannot secure registration unless—

(i) his wife has been resident in this country
from at least 1st January, 1939, and
(ii) each of his dependent minor children

(if any) born after st January, 1989, has been

born - here and has remained here since birth

till the date of the application, and :
(iii) each of his dependent minor children

(if any) born before 1st January, 1989, has

resided here from that date at least.

I am afraid that this view of the enactment is
supported neither by the Act nor by the canons
of construction of statutes. For a correct inter-
pretation of section 6 (2) (ii) the meaning of the
words ** orCinarily resident” -as used therein
should first be ascertained. Those words are’

-
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not uncommon in English legislation, especially
in the Income Tax Acts. Some assistance can
be gained from the judicial dicta of the English
Courts. But before referring to them 1 shall
examine the ordinary meaning of those words,
For, the golden rule of interpretation is that the
words of a statute must prima facie be given
their ordinary meaning, ° Reside' aecording
to the dictionary means “ to dwell permanently
ot for a considerable time, to have one’s settled
or usual abode, to live in or at a particular
“ place ", * to dwell permanently or continuously,
‘to have a settled abode for a time, to have one’s
residence or domicile . The word * ordinary
means * belonging to what is usual ”’, ** having
or taking its place according to -customary
occurrence or procedure ; usual ; normal "',

It will be sufficient for the purposes of this
case to confine my attention to the remarks of
Viscount Cave in Levene’s case (Levene vs, Com-
missioners of Inland Revenue, (1928) A, C, 217 at
225) and of Lord Summner in Lysaght’s case.
(Inland Bevenue Commissioners vs. Lysaght, (1928)
A. C. 284 at 243,) In the former case, Viscount
Cave said :—

** The expression ‘ ordinary residence ’ is found in the
Income Tax Act of 1806 and occurs again and again in
° the later Income Tax Acts, where it is contrasted with
usual or occasional or temporary residence ; and I think
' that it connotes residence in a place with some degree
of continuity and apart from aceidental or temporary
absences. So understood thie expression differs liftle
In meaning from the word * residence * as used in the
Acts ; and I find it difficult to imagine a case in which
a man while not resident here s yet ordinarily resident
here.”

In the latter case, Lord Sumner observed :—

* My Lords, the word ‘ ordinarily * may be taken first.
The Act on the one hand does not say *usually’® or
‘most of the time’ or * exelusively ’ or * principally ’,
nor does it say on the other hand ° occasionally * or

* exceptionally * or ‘ now and then *; though in various |

sections it applies to the word *resident ’, with a full
sense of choice, adverbs like ' temporarily * and * actually
I think the converse to ‘ ordinarily 'is * extraprdinarily
and that part of the regular order of a man’s life,
adopted voluntarily and for settled purposes, is not
* extraordinary °. Having regard to the times and
duration, the objects and the obligations of Mr. Lysaght's
visits to England, there was in my opinion evidence to
support, and no rule of law to prevent, a finding that he
was ordinarily resident, if he was resident in the United

- Kingdom at all.”

' dence ” at the date of the application.

I now turn to the facts of the instant case
bearing in mind the words of the section, the
definitions, and the judicial dicta quoted above,

Since March 1948, the applicant’s wife has had
a settled abode in Ceylon with her children.
During that time she had no residence in any
other country. There is no requirement in the
section or elsewhere in the Act that the residence .
should have commenced at a given period of
time or that it should have a minimum duration.
It is clear from the Act that the date in relation
to which this question of ordinary residence has
to be decided is the date of the application, tor
no other date is indicated expressly or by neces-
sary implication. At the date of his application,
viz., 19th November, 1949, the applicant’s wife
had lived here with her children for one year and -
eight months with the intention of remaining in
Ceylon permanently. That coupled with the
fact that she had no other residence elsewhere
clearly proves that she had been ordinarily
resident in Ceylon at the relevant date.

Now, coming to the applieant’s childven, the
evidence is that they too have been here since
March, 1948. The child of school-going age has
been attending school here since September,
1948. The children are minors dependent on
the applicant. 1 think in their case too it can
be definitely said that they have been ordinarily
resident here while dependent on the applicant,
The section does not say that the period of
residence here should be co-extensive with the
period of dependence. The words are ** while
being so dependent ”’, not ‘° during the period of
dependence ”. The words *while being. so
dependent * connote a state and not a time.
The eminent qualification is " ordinarily res-
dent 7. Considerations of time are involved in-
those words. Wife and minor children alike
must satisfy the condition of * ordinary resi-
The
children have to satisfy a further qualification,
viz., that during their period of ordinary residence
they were dependent on the applicant,

Gout’s case (Gout and avother vs. Cimitian
(1922) 1 App. Cases 105) which the Commissioner
regarcded as inapplicable has in my opinion a
bearing on the point and is of assistance as it

i holds that the question of ** ordinary residence

is one of fact and the motive with which resi-
dence is taken up is immaterjal,

The appeal is allowed. :
Appeal gllowed,
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Application to declare the appeal to the Privy Council in D. C. Avisawella, No. 8046—
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- Privy Council—Appeal to—Conditional Leave granted—Defendant’s failure to act under rule 10
of the Appellate Procedure (Privy Council) Order 1921—Application’ by defendant for extension of time
under rule 18—No justifiable reason for defendant's inordinate delay—Meaning of * for good cause *
in rule 18.

The defendant after obtaining conditional leave to appeal to the Privy Council did not seryve on the plaintiff a
list of documents mecessary for the hearing of the appeal within ten days after the leave to appeal as was required by
Rule 10 of the Appellate Procedure (Privy Council) Order 1921, but did so only after a month and twelve days. Even
after the plaintiff’s Proctor had furnished him with the relevant documents, the defendant did not take any step to lodge
with the Registrar a list of the documents relied on by the parties. He thereafier applied undet Rule 18 of the Order
for an extension of time to comply with the requirements of Rule 10 stating that his failure was due to his Proctor’s
inability to have access to the record of the case.

Held : (1) That there was no substance in the excuse and the defendant’s application should be refused, and
the appeal should stand dismissed for non-prosecution.
(2) That when the time allowed by the Rules contained in the Appellate Procedure (Privy Council)
Order 1921 for doing any act necessary for prosecuting an appeal to the Privy Council has already
expired, this Court should not in my opinion grant an extension of time for the doing of that act
unless the applicant can show that he has throughout exercised due diligence in prosecuting his
appeal, and that his failure to comply with the Rules was occasioned by some circumstance beyond
the control of himself and his legal advisers.

H. V, Perera, K.C., with 4. L, Jayasuriya, in support.
N. E. Weerasooria, K.C., with W. D. Goonesekera, for the 5th defendant.

GRATIAEN, J. late Procedure (Privy Council) Order, 1921, pub-
lished in Volume 1 of the Subsidiary Legislation of -
On the 18th October, 1950, a Bench of two | Ceylon at page 464. Failure to show * due
Judges of this Court refused an application of | diligence in taking all necessary steps for the
the 5th defendant to interfere, either by way of = purpose of procuring the dispatch of the record
revision or restitutio in integrum, with an order | to England ” exposes a dilatory appellant to <he
against him in favour of the plaintiff in D. C. | risk of a declaration of this Court that his appeal
Avissawella, No, 8046, On 13th November, | shall stand dismissed for non-prosecution. Rule
1950, he obtained conditional leave to appeal to | 25 in the Schedule to the Appeals (Privy Couneil)
the Privy Council against the judgment of this | Ordinance.
Court. The usual conditions having been com- )
plied with, final leave to appeal to the Privy It is not in dispute that the 5th defendant,
Council was granted to the 5th defendant on having obtained final leave to appeal on 18th
18th January, 1951, January, 1951, failed to comply with the re-
quirements of Rule 10 of the Appellate Procedure
It now became necessary for the 5th defendant, | (Privy Council) Order, 1921. Under this rule,
in terms of Rule 23 in the Schedule to the Appeals | he should within 10 days of 18th January, have
(Privy Council) Ordinance, to take active steps | served on the plaintiff (who was the respondent
to prosecute his appeal in accordance with the | to his appeal) a list of all the documents which
Rules which regulate the practice and procedure | he required to be included in the printed record
in appeals to His Majesty in Council. These | for the hearing of his appeal ; had this been done,
latter Rules, which have been in force since | the plaintiff should within 5 days after receipt
July 29, 192], are specially designed to ensure | of such list, haye returned it to the petitioner
that, having obtained leave to appeal, an appli- | together with a list of such additional documents,
cant should proceed expeditiously to have the | if any, as he desired to be added to the record ;
record printed and transmitted to the Privy | it was then the 5th defendant’s duty within
Council so that his appeal may be disposed of in | further 8 Jdays to lodge the complete list of~
that tribunal without delay. Vide The Appel- | documents, relied on by both parties, with the

Lo

]
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Registrar of this Court. The 5th defendant and

his proctor should, therefore, have fully realised

that the maximum period allowed for compliance
with the requirements of Rule 10, was 18 days.
In point of fact, no list of the documents relied
on by the 5th defendant was furnished to the
plaintifi’s proctor until 9th Mareh. 1951—i.e.,
one month and 12 days after the limit of 10 days
fixed by the Rule had been passed. The plain-
tiff°’s proctor replied within 5 days of receipt of
this letter, protesting that this notice was out of
time but furnishing, without prejudice to his
client’s rights. a list of further documents relied
on by the plaintiff. The 5th defendant’s proctor,
on hearing from the plaintiff’s proctor. has taken
no further steps to furnish the Registrar with a
complete list of the documents relied on hy both
parties to the intended appeal.

_ The 5th defendant has now applied under
'Rule 18 of the Appellate Procedure (Privy Council)
Order, 1921, for an cxtension of time within
which to comply with the requirenients of Rule
10. This application, which is now before us. is
dated 26th May, 1951, which is more than 8}
months after the final date fixed by law for
compliance with the Rule. No doubt Rule 18
permits an extension of time to be granted after
the date of compliance with the requirements of
‘the Rule, but this privilege can only be granted
to a party “ for good cause’. It is therefore
necessary to examine the explanation offered by
the 5th defendant’s proctor, in an affidavit dated

-26th May, 1951, for his client’s delay in comply-
ing with the requirements of Rule 10.

. I regret to say that I can find nothing in this
affidavit which can be accepted as a satisfactory
explanation of the 5th defendant’s default. The

. 5th defendant was. or should have been aware,

as early as 13th November, 1950, on which date
condition_l leave to appeal to the Privy Council
was obtained, that he would be required within
10 days of the granting of final leayve to furnish
the plaintiff with a list of the documents necessary
for the printing of the record. It follows there-
fore that he was forewarned for a period of over
3 months of the necessity to proceed with a due
sense of urgency if he desired to avail himself of
the right to take his' appeal before a higher
tribunal. The only explanation which he now
offers is that his proctor was *‘ unable to have
access to the record of the case” because that
record had on 21st October, 1950, been returned
by the Registrar to the District Court of Avissa-
wella. There is no substance whatsoever in this
excuse and the aftidavit is significantly silent as

-to what endeavours were in fact made to obtain
- access to the record. Had his proctor applied

to.the District Judge for permission to examine
the record in the lower Court, I do not doubt
that permission would have been readily and
quite properly granted. But no such application
was in fact made; nor was the Registrar even
requested to arrange for the record to be sent up -
from Avissawella to the Registry to suit the
proctor’s convenience. Indeed, it is open to
argument whether an examination of the record
was essential to due compliance with the provi-
sions of the Rule. The intended appeal to the
Privy Council related solely to the correctness of
the deeision of this Court on 18th October, 1950,
in proceedings initialed not in the Distriet Court
but in this Cowrt. All the papers and documents
relevant to the application were admittedly
available to the 5th defendant in the Registry.
Finally, the 5th defendant having realised —as I
assume he did—that the time for compliance
with Rule 10 had now expired, took no steps to
apply for an extension of time until long after
the plaintiff had filed his application, dated 21st
March, to have the appeal dismissed for want of
prosecution.

When the time allowed by the Rules contained
in the Appellate Procedure (Privy Council) Order
1921 for doing any act necessary for prosecuting
an_ appeal to the Privy Council has already
expired, this Court should not in my opinion
grant an cxtension of time for the doing of that
act wunless the applicant can show that he has
throughout exercised due diligence in prosecuting
s appeal, and that his failure to comply with the
Rules was occasioned by some circumstance beyond
the control of himself and his legal advisers. It is'
in this sense that I interpret the words * for
good cause " in Rule 18.

For the reasons which I have given I wouid
refuse the 5th defendant’s application for an
extension of time, and I would allow the plaintiff’s

| application for a declaration that the 5th defen-

dant’s appcal shall stand dismissed for non-
prosecution. The 5th defendant will pay to the
plaintiff the costs of both applications. The
privilege of preferring appeals to His Majesty in
Council carries with it an obligation to exercise
a sense of vigilence in complying with the very
simple Rules which regulate the procedure for
perfecting such appeals.

-

DE Stnva, J.

I agree. .
Application for exlension
of time dismissed.
Appeal dismissed for
RON-Prosecuiion.
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Held : (1) That a charge under section 180 of the Penal Code must (4) state precisely the information the accused
gave knowing or believing it to be false, (b) specify the person to whom injury or annoKance the

accused intended or knew that he would by his information cause the public servant to use

power.

(2) That where the person to whom the information is given has himself no power to act on that informa- - :

is lawicl

tion without the orders of a superior officer, the offence does not fall within the ambit of section 180.

Cases referred to : Ranghamy vs Rajepakse Mudalifiamy 6 Tambyah 47.
Ukku Banda Korala vs. M. Cassim, Koch’s Reports 28,

Perera vs. Silva,

4 A, C. R. 33.
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H. A. Wijemanne, Crown Counsel, with 4. Mahendrarajah, Crown Counsel, for the Attorney-
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BAsSNAYAKE, J.

This is an appeal by the prosecuting police
officer from the acquittal of Kanavati Krishna-
pillai, the respondent to this appeal (hereinafter
referred to as the accused), on the following
charge :—

“ That you did, within the jurisdiction of
this Court at Point Pedro on 7-6-50 give
_ P. C. 2934 Fernando of Point Pedro, a public
' servant, certain information which he knew to

be false, to wit, that his cycle No. AD. 51572

was stolen by some person unknown at the

Court premises on 7-6-50 knowing it to be

likely that he would thereby cause the said

public servant to use his lawful power as a
" public servant to the injury or annoyance of

the said unknown person and thereby com-

mitted an offence punishable under section

180 of the Ceylon Penal Code.”

The facts shortly are as follows. On 7th June
the accused made the following statement (P1)
at the Point Pedro Police Station. * Today at
about 12 noon I eame to M. C. Point Pedro on my
pedal cycle in order to meet Mr. Sabapathipillai,
a proctor. I left the eycle opposite the Iblfagis-
trate’s Court and went inside. After an hour
later when I came I found the cycle missing. 1
searched for it till now but there is no trace of
it or no information as to who removed it. There
were other cycles also close to the place. I
questioned from several people who were there
at that time, but they do not know as to who
has removed it., The description of the cycle
is as follows :—

Raleigh Standard, 22", repainted with black
very recently, No. AD. 51572. There is a
small hole in the rear mudguard and some dent
marks on the front mudguard, luggage carrier
with stand, fixed with a dynamo light, make not
known, Brooks seat, fitted with a messenger bell,
new handle grips, a mud flap fitted on to the
front mudguard, valued Rs. 75.

The cycle was bought by me from one Karuval
Ramu of Karanavai South, I produce the
receipt. The dynamo light is new in working
order. 1 do not suspect any particular person
at present, This is all.

This statement was recorded by Police Cons-
table 2984 Fernando. Having recorded it he
conveyed the information to his supe~ior officer,
Sub-Inspector Perera, who investigated the com-
plaint, but was unable to trace the bicycle. On
12th June, on information received from the
accused, the Inspector went with him to the
house of one Simon in whose house there was a
bicyele which was identified as the stolen bicycle.
Simon's explanation was that he purchased the
bicyele rrom one Paramanathan and that he had
nothing to do with the accused in respect of the
bicycle. Simon was arrested, the bicycle was

| taken into custody, and a report in the following

terms was sent to the Magistrate's Court : —

“T hereby report that one Kanapathy
Krishnapillai of Velvetty made a complaint
on 7-6-50, that he kept his Raleigh bicycle
No. AD. 51572 in front of the main entrance
to the Magistrate’s Court, and that when he
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came back from the Court house in about an |

hour’s time, he found his bicycle missing. 1
made inquiries into the case, and on 12-6-50
traced his eyele with one Simon, son of Pallali.
I hereby produce suspect Simon before Court,
and move that he be remanded till 20-6-50 as
inquiries hayve not been completed,”

On that report Simon was remanded. There-
after on 14th June, Sub-Inspector Dissanayake
made a further report in which he stated ;—

- “The Police are not proceeding with the
case,

I beg that the complainant Kanapathy Krish-

mapillai be noticed to appear in Court.”

There is nothing on the record to show that
the aecused was given the option of proceeding
with the charge.

Thereafter the present prosecution appears to
have been instituted. Simon and Paramanathan
who negotiated the purchase of the accused’s
bicycle both gave evidence for the prosecution.
The learned Magistrate while holding that the
information given by the accused to P. C. Fer-
nando was false to his knowledge has acquitted
him on the ground that the facts do not establish
an offence under seetion 180 of the Penal Code,
He refers to a dictum of Petheram C.J. in an
Indian case to which no reference is cited.

To decide the question arising on this appeal
it is not necessary to seek the aid of the Indian
Penal Code. The matter can be decided by
reference to the section of our Code alone.
Section 180 reads :—

* Whoever gives to any public servant any informa-
~tion which he knows or believes to be false, intending
thereby to cause, or knowing it to be likely that he will
thereby cause, such public servant to use the lawful
power of such publie servant to the injury or annoyance
of any person, or to do or omit anything which such
public servant ought not to do or omit, if the true state
of facts recpecting which such information is given were
kmown by lim, shall be punished with imprisonment of
-either deseription for a term which may extend to six
months, or with fine which may extend to one thousand
rupees, or with both.”

An analysis of the section reveals that to come
within its ambit :—

(a) a person must give information to a public
servant, _

(b) the informant must know or believe the infor-
mation to be false,

(¢) he must intend thereby to cause or know it to
be likely that he thereby will cause the public servant
to whom the information is given, either

{i) to use his lawful power to the injury or annoy-
ance of any person, or -

(ii) to do or omit anything which such public
servant ought not fo do or omit, if the true state of
facts respecting which such information is given were
known by him.

I move that respondent be released. | 2 e 1
| not specify the person to whose injury or annoy-

Krishnapillat

To succeed in a prosecution under the section
the prosecution must allege and prove the ingre-
dients (a), (b), and (¢) indicated above.

In the instant case the prosecution has in the
first place failed to discharge the onus of stating
in the charge the information which it alleges
the accused gave knowing or believing it to be
false. The mere statement that the accused
gave P. C, Fernando ** certain information ** does
not satisfy the requirements of the section
Ranghamy vs. Rajepakse Mudalihamy, 6 Tambyah
47. The charge is also defective in that it does

ance the accused intended or knew that he would
cause P. C. Fernando to use his lawful power.
An allegation as in the instant case that the
accused knew it to be likely that P. C. Fernando
would use his lawful power as.a public servant

.

“to the injury or annoyance™ of * the said

unknown person ™ is not sufficient.
so held by this Court in the case of Ukku Banda
Korala vs. M, Cassim, Koch’'s Reports 28 and I am
in respectful agreement with that decision. The
charge must specify the person to whose injury
or annoyance the accused intended or knew he
would by his information cause the public
servant to use his lawful power. Neither the
recorded statement nor the evidence indicates
that the accused intended or knew that Lis
information to P, C. Fernando would cause him
to use his lawful power to the annoyance of
Simon. It has been held in Perera vs. Silva,
4 A. C. R. 88 that where the person to whom the
information is given has himself no power to act
on that information without the orders of a
superior officer the offence does not fall within
the ambit of section 180. In the instant case it
appears from the evidence of P. C. Fernando
that when information is received by him he has
to pass it on te his superior officer without whose
orders he is not empowered to go for inquiry.
It does not appear that in the instant case the
information has been recorded under section 121
of the Criminal Procedure Code for P, C. Fernando
is neither the officer in charge of the Point Pedro
Police Station nor an inquirer.

Leamed Crown Counsel cited certain Indian
decisions I. I.. R. 14 Caleutta 814. I. L. R. 18
Allahabad 851. I. L. R. 44 Allahabad 647 in
support of his appeal. But it is needless to
consider them in view of the numerous infirmi-
ties of the prosecution.

The prosecution cannot succeed in any event,

The appeal is dismissed.

Appeal dismissed,

It has been
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. Last Will—Deaih of executor before grant of probate—Grandchildren entitled to largest interest
under the Will—Ninth appellant appointed guardian-ad-litem of grandchildren—Application by widow
for grant of letters of administration with the Will annexed—Widow's interest in estate comparatively
small—Claim for letters by ninth appellant as nominee of grandchildren—Competing claims—Nominee
of the largest interest entitled—No preferential right to widow—Civil Procedure Code sections 519, 523.

A. H. M. M. Faluloon Marikar died leaving by a last will properties to the widow of approximately Rs. 15,000,
to the daughter to the value of Rs. 5,900, and to the son subject to fidei commissq in favour of the son’s children the
bulk of the estate valued at Rs. 200,000. On the son’s death his widow and minor children were made parties and the
ninth appellant was appointed the guardian ad lifem of the minors in the testamentary proceedings commenced on
the application by the executor of the last will.

+ The executor died before grant of probate and both the widow of the testator and the ninth appellant as
pominee of the son’s widow and children asked for a grant of letters of administration with the will annexed.

Held : (1) That other considerations being equal, o Court should, in granting letters of administration with the
will annexed, exercise its discretion with due regard to the claims and wishes of those legatees or
devisees who have the greatest interest in the estate to be administered,

(2) That in the absence of good grounds for rejecting the appointment of the ninth appellant as a fit and
proper person to protect the minors’ inferest in the administration proceedings, his claim as the
person nominated by those who have the largest interests in the estate should prevail over that of
the testator’s widow, whose interests are by comparison of small extent,

(8) That when the persons with the largest interests in the estate are minors, there is precedent for making
a grant of letters with the will annexed to someone for their benefit.

{4) That in an application for letters of administration with the will annexed, the principles of English
Law would be applicable under the Charter of 1838 except to the extent, if any, to which they are
found to be inconsistent with the provisions of the local statutes.

Cases referred to : Sethukavalar vs. Alvapillai (1944) 36 N, L. R. 281.
Williams on Executors (12th Edition), Volume 1, page 822,
Atkinson vs. Barnard, 2 Phill, 816 at 318 (161 E. R. 1156)
In re Gardiner, L. R, % Q. D, 66,

H. V. Perera, K.C., with S. Nadesan, for the 4th to 12th respondents-appellants. :
N. K. Choksy, K.C., with Cyril E. S. Perera and M. H. M. Naina Marikar, for the 1st respon-
dent-respondent.

GRATIAEN, J. perties, of the aggregate value of only Rs. 5,900,
were devised subject to a fidei comumissum in
‘This appeal relates to a competition between favour of ** her child or children according to
claims for the grant of letters of administration, ' Muslim Law, the males taking two shares and
with the will annexed, in respect of the estate of | the females one share », Apart from a few
A. H. M. M. Faluloon Marikar who died on 8rd | minor charitable bequests, the bulk of the estate,
January, 1947, leaving property of considerable valued at about Rs. 200,000, was devised by the
value. Mr. L. E. David, - Proctor, was the | tfestator to his son Abdul Hameed Marikar,
executor named in the will He applied for | subject to fidei commissa in favour of either his
probate, and order nisi in his favour was entered male or his female descendants upon the condi-
on 5th November, 1947. tion stipulated in the will. Provision was also
Under the deceased’s will certain properties of | made that the remaining property, which had
the aggregate value of approximately Rs. 15,000  not been specially devised, should be sold for the
were devised- to the widow Ruqgiah Umma. | payment of debts and that the residue should
subjeet (with one exception) to a fidei commissum | devolye upon Abdul Hameed Marikar and Sam-
in favour of one or other of their two surviving | sunnchar, the former taking two shares and the
children (i.e. their son Abdul Hameed Marikar latter one share,
and their married daughter Samsunnehar). To The son sbdul Hameed Marikar died intestate
the daughter Samsunnehar certain other pro- | op 10th November, 1949, pending the testamen-
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tary nroceedings leaving as his heirs his widow
and 7 minor children. On Mr. David’s applica-
tion these heirs were added as parties to.the
action, and the 9th appellant was appointed
guardian ad-litem of the minors. The 9th appel-
lant is the father of Abdul Hameed Marikar’s
widow and. incidentally, the brother of the
testator’s widow. It is common ground that
upon Abdul Hameed Marikar’s death, the bulk
of the testator’s estate passed, mainly under the
terms of the will but to a limited extent under
the Muslim Law, to Abdul Hameed Marikar's

. children and widow who, as interested parties,
had now been joined in the action.

On 27th July, 1950, the executor Mr. Dayid
died, and it therefore became necessary for the
Court to appoint someone else to administer the
estate in terms of the will which had been pro-
pounded. The testator’s widow Rugqiah Umma
claimed that the grant of letters of administra-
tion with the will annexed should be made in
her favour, and her claim was supported by her
daughter Samsunnehar, This application was,
however, strenuously opposed on hehalf of the
heirs of Abdul Hameed Marikar who, being the
persons admittedly possessing the largest in-
terests in the estate to be administered, claimed
that letters should be issued to their nominec
the 9th appellant.

A somewhat half-hearted attempt was made
by each claimant to suggest that the other was,
for one reason or another, disqualitied on personal
grounds from being entrusted with the responsi-
bilities of administering a large estate. These
allegations were discounted by the learned trial
Judge. and at the closing stages of this appeal
learned Counsel agreed that the dispute should
be decided solely with reference to the question
whether in-the circumstances of the present case,
Ruqgiah Umma (though vested with a com-
paratively small interest in the estate) should in
law be regarded as having a preferential elaim, as
widow of the testator, over that of a person
selected or nominated by those who now stood
in the place of the devisce to whom the largest
interests in the estate had passed under the
testator’s will.

The case for the widow was presented in the
lower Court on the basis that, in terms of section
528 of the Civil Procedure Code, her claim
*“ should be preferred to all others *" in the sense
in which these words have been interpreted by
a Divisional Bench of this Court in Sethukavalar
vs. Alvapillai (1944) 36 N. L. R. 281. In my

" opinion the learned Judge was right in rejecting

this contention. The provisions of section 528
which confer upon the spouse of a deceased

person a preferential right to a grant of letters of
administration are expressly stated to apply only
in cases of intestacy. The present dispute, on
the other hand, relates to a grant of letters
where, owing to the failure of an executor, the
Court is required to appoint someone other than
the executor to administer the estate aceording
lo the tenor of the iestator's will. In such cases,
the principles of the English Law would be
applicable under the Charter of 18383 except to
the extent. if any, to which they are found to be ,
inconsistent with the provisions of our local
statutes, Section 519 (1) of the Civil Procedure
Code directs a Court, in exercising its discretion,
to pay regard to considerations of *° consan-
guinity, amount of interest, the safety of thé
estate, and the probability that it will be safely
administered .  Seetion 519 (2) clearly has no
application except that it introduces certain
rules and regulations which come into force affer
but not before a grant has been made. The
only other relevant statutory provision is to be
found in the earlier part of section 523 which
provides that ** the claim of a creditor shall be
postponed to the claim of a residuary legatee or
devisee under the will *. Indeed, these express
statutory directions seem to be in complete
accord with the guiding principles of the English
Law on the subject, and I would hold, in accord-
ance with what is admitted to be well-accepted
practice, that, ofher considerations being equal, a
Court should, in granting letters of administra-
tion with the will annexed, exercise its discretion
with due regard to the claims and wishes o<
those legatees or devisees who have the greatest
interest in the estate to be administered.
Williams on Executors (12th Edition) Volume 1
page 422. In the words of Sir John Nicholl in
Atkinson vs, Barnard 2 Phill. 316 at 818 (161
. R. 1156) * the residuary legatee is the testa-
tor's choice, he is the next person in his election
to the executor ™. When ‘the persons with the
largest interests in the estate are minors who in
consequence lack the capaeity to administer the
property themselves, there is precedent for
making a grant of letters with the will annexed
to someone for their benefit, in re Gardiner, L. R. 9
Q. D. 66. In the present case the 9th appellant
was, on the application of the original testator
and by consent of parties, appointed by the
Court as a fit and proper person to protect the
minors’ interests in the administration proceed-
ings, and. in the absence of good grounds for
rejecting his present appointment, I think that,

as the person nominated by those who have by
| far the largest interests in the estate, his claim
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should prevail over that of the testator’s widow
whose interests are by comparison of small
extent. If one rejects the argument that the
widow has, irrespective of the extent of her
vested interests in the estate, a preferential right
such as she could have put forward in the case
of an intestacy, one cannot lose sight of the fact
that a Muslim lady in pwrdah is by no means
ideally qualified to administer a valuable estate
of the gross value of Rs. 300,000 saddled with
debts to the extent of Rs. 100,000,

I would set aside the order of the learned
District Judge dated 25th January, 1951, and
direct that the record be returned to the lower

9th appellant K. T. M. M. Mohamed Tsmail
Marikar, subject to such terms and conditions as
to seeurity and otherwise as the learned District

| Judge may in his discretion deem necessary. I

would order that in the cireumstances of this
case, the costs of the parties both in this Court
and in the contest in the Court below should be
borne by the deceased’s estate. I would also
direct that, in order to give further protection
to the minors’ intevests, some other person should
be appointed as their guardian ad-lifem when
the 9th appellant enters upon his appointment
as administrator. ’

Dzg Sinva, J.

Court with a direction that a grant of letters I apree.
with the will annexed be made in favour of the Appeal allowed.
. IN THE COURT OF CRIMINAL APPEAL

Appeal No. 16 of 1951 (with leave obtained)

Present : Dias, S.P.J. (PresIDENT), GRATIAEN, J. & DE SILVA, J.

REX vs. A. G. MARTIN

S§. €. No. 50—M. C. Tangalle, No. 8878

Argued on : 30th April, 1951
Reasons delivered on » Tth May, 1851

Court of Criminal Appeal—Appellant convicted

of robbery and attempted murder—Concurrent

sentence of ten and twelve years of rigorous imprisonment—Appellant wnder 17 years—Judge unaware
of —Y outhful offender—Sentence altered to Borstal detention—Relevant material for determining appro-
Sriate punishment must be placed before Court by prosecuting authorities—Powers of Court of Criminal
‘Appeal to review sentence—Y outhful offenders. (Training Schools) Ordinance No. 28 of 1989—Séc-
tion 4—Meaning of ** Criminal habits and tendencies™.

The appellant was sentenced to ten and twelve years’ rigorous imprisonment for the offences of robbery and
attempted murder. The frial Judge did not know and he was not informed that the appellant was only 15 years and

9 months at that time.

On appeal against sentence, the Commissioner of Prisons at Lhe request of the Court of Appeal reported that
the appellant was medically and otherwise suitabie for Borstal detention and training, and that accommodation could

be found at a Training School.

Held : (1) That the sentence of imprisonment should be altered to one of Borstal detention.

'(2) That under section 4 of the Youthful Offenders (Training Schools) Ordinance No. 28 of 1959 a Court,

in passing sentence on a ** youthful offender ”

convicted of an offence triable only by the Supreme

Court, has power to make an order for Borstal detention instead of an order for imprisonment, if it
appears to the Court that “* by reason of his eriminal habits and tendencies *, it is expedient that the
offender should be subject to detention under such instruction, training and discipline as would be
available in a Training School established under the Ordinance.

(8) That the appellant was a youthful offender and had exhibited * eriminal habits and tendencies © by
_ his conduct in the present case taken by itself, and that u prolonged period of training and discipline
in a Training School for youthful offenders was better calculated to give the appellant an opportunity

of rehabilitating himself as a useful member of society.

(4) That in exercising its jurisdiction to review sentences the Court of Criminal Appeal should not alter
. a sentence on the mere ground that if the members of the Court had been trying the appellant they

might have passcd a somewhat different sentence.

The sentence must be manifesily excessive in view-

of the cireumstances of the cuse, or be wrong in ;vrinciple before the Court will interfere.
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Per GRATIAEN, J.—This case seems to illustrate how _
and to the presiding Judge, adopt the practice, long since establish

fairness both to the accused

all the relevant material before the Court, after conviction, * :
(Archbold, 32nd Edition, page 211). In B, vs. Campbell, 6 C. 4. B, 131, the Court of Criminal
given accurate information to the sentencing
prisoner—and that such information should be taken into consideration

*in all trials after conviction there should be
eharacter and other material circumstances of the
by the Judge

in determining the question of punishment ™. (Fide also R. us. Stratton, 10 €. 4. R. 85; R. vs. Brig

desirable it is that the prosecuting authorities should, in
in England, of placing
as an aid to determining the appropriate punishment .
Appeal considered that
Ceurt as to the general

L ghi

(1916) 2 K. B. 441). The gravity of the offence committed is of course a very important factor but is no longer regarded

as the sole factor which should guide a Court.

Cases referred to : K. vs. Sherkewsky, 28 T. L. R. 864 ; B, vs.

page 328,

Gumbs, 19 C. A. R. 74 and Archibold, 32nd Edition,

B. vs. Walding, (1931) 22 C. A. R. 178 at page 179,

Arechbold, 32nd Edition, page 211.
R, vs. Camphell, 6 C. A. R. 131.
. R. vs, Straiton, 10 C. A. R. 35 ;

R. vs. Bright (1916) 2 K, B. 441.

R. vs. Van Pelz (1943) K. B. 157, . -

M. M. Kumarakulasingham, for the accused-appellant,
H. 4. Wijemanne, Crown Counsel, for the Attorney-General,

GRATIAEN, J.

This was an appeal, with leave obtained,
against sentences of ten years rigorous imprison-
ment and twelve years rigorous imprisonment
(to run concurrently) imposed on the appel-
lant for offences of robbery and attempted
murder respectively. The appellant and, the 1st
accused, who was his elder brother Podi Appu,
were jointly tried and convicted of these offences
at the Kandy Assizes, and identical sentences
were passed on both of them. Podi Appu’s
application for leave to appeal against his con-
victions and sentences was refused. The appel-
lapt was granted leave to appeal but only against
the sentences passed on him,

When one examines the evidence for the
prosecution, it is apparent that the appellant
had in a sense played a secondary part in the
concerted attack on the injured man Hendrick.
It was the appellant’s elder brother Podi Appu,
the 1st accused, who had first set upon Hendrick
and caused him grievous injury whieh, but for
medical skill, would necessarily have caused his
death. Nevertheless, the appellant’s conduet,
both by reference to his individual acts and the
common intention which the jury must haye
deemed to have imputed to him, clearly justified
his conviction on both charges. We think that,
under normal circumstances, the learned pre-
siding Judge, in passing sentence, ‘would have

been entirely justified in refusing, as he did, to
differentiate between the cases of the appellant
and Podi Appu. Our sole reason for varying the
| sentences passed on the appellant is that one
particular circumstance of fundamental rele-
vancy to the determination of the question of
sentence had not been brought to the learned
Judge’s notice by either the prosecution or the
defence. Tad the learned Judge been aware of
this circumstance, we do not doubt that he him-
self would have been influenced by it to the
same extent as we have been. We emphasise

to depart from the well-established principle
that *“in exercising its jurisdietion to review
sentences the Court of Criminal Appeal should

| the members of the Court had been trying the
appellant they might have passed a somewhat
different sentence. The sentence must be mani-
Jestly excessive in view of the cirumstances of the
case or be wrong in principle before the Court will
interfere . (R. vs. Sherkewsky, 28 T. L. R. 864 ;
R. vs. Gumbs, 19 C, A. R. 74 and Archbold, 82nd
Edition, page 828).

The relevant circumstance which had not been
brought to the learned Judge’s notice was that
whereas Podi Appu, the chief author of the
| crime, was 24 years of age, the appellant (whose

birth certificate was produced before us by learned
! Crown Counsel) was only 15 years and 9 months

this point because we have not sought in any way -

not alter a sentence on the mere ground that if - -
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old at the time of the commission of the offence,
and under 17 years of age at the date of his con-
viction The appellant did not give evidence at
the trial, and the learned Judge could have had
no opportunity of even making his own assess-

ment of the lad’s age before passing sentence

unless his attention was directly drawn to the
matter by either the prosecution or the defence.
This was not done.

Section 4 of the Youthful Offenders (Training

~ Schools) Ordinance No. 28 of 1939 empowers a

Court in passing sentence on a ‘* youthful
offender ” (as defined in the Ordinance) con-
victed of an offence triable only by the Supreme
Court, to make an order for Borstal detention
instead of an order for imprisonment if it appears
to the Court that ¢ by reason of his criminal
habits and tendencies ” it is expedient that the
offender should be * subject to detention under
such instruction, training and discipline as would
be available in-a Training School * established
under the Ordinance. When the case first came
up before us for disposal, we decided to call for
a report from the Commissioner of Prisons in
terms of section 4 (2) (@) of the Ordinance. The
Commissioner in due course reported to us that
in his opinion the appellant was medically and
otherwise suitable for Borstal detention and
training ‘ if found by the Court to be eligible under
the Ordinance for such detention . "He also con-
firmed that accommodation could be found for
the appellant at the Training School at Watu-
pitiwella.

In our opinion the appellant is clearly cligible
for Borstal detention under the Ordinance. He
is mow only 17 years old, and the requisite
qualification of being addicted to * criminal
habits and tendencies’ has been sufficiently
established, we think, by his proved conduct in
the present case taken by itself. As Hewart,
L. C. J. pointed out in R. vs. Walding, (1931) 22
C. A. R. 178 at page 179, ** the very nature of the
offence committed would justify a Court in
drawing the inference that the accused had
criminal tendencies ”’ qualifying him for Borstal
detention. In these circumstances we decided
that the order for imprisonment, involving as
it does association with adult eriminals, was not
expedient, and we accordingly substituted in its
place and order for Borstal detention under
section 4 (1). of the Ordinance. The judgment
which I now pronounce on behalf of the Court
sets out the grounds for our decision. We
believe that, had he been informed of the rele-
vant circumstances which have influenced us,
the learned Judge would have shared our view

that a prolonged period of training and discipline
in a Training School for youthful offenders is
better ealculated to give the appellant an oppor-
tunity of rchabilitating himself as a useful mem-
ber of soeiety.

This concludes the appeal, but I desire to add,
on my own account, that this case seems to
illustrate how desirable it is that the prosecuting
authorities should, in fairuess both to the accused
and to the presiding Judge, adopt the practice,
long since established in England, of placing ail
the relevant material before the Court, aiter
conviction, *“ as an aid to determining the appro-
priate punishment ™, (Archbeld, 32nd Edition,
page 211). In R. vs. Campbell, 6 C. A. R. 181,
the Court of Criminal Appeal considered that
“in all trials after conviction there should be
given accurate information to the sentencing
Court as to the general character and other
material circumstances of the prisoner—and that
such information should be taken into considera-
tion by the Judge in determining the question
of punishment”. (Vide also R. vs. Stration,
10 C. A. R. 85; R. vs. Bright (1916) 2 K. B. 441).
The gravity of the offence committed is of course
a very important facter but is no longer regarded
as the sole factor which should guide a Court.
1 take the liberty of quoting certain observations
by Caldecote, L. C. J. in R. vs. Van Pelz, (1943)
K. B, 157, as to the manner and form in which
such evidence should be placed before the Court
by prosecuting Counsel :—

# When a police officer is called to give evidence
about a man who has been convicted, he should in
general limit himself to such matters as previous con-
victions, if any, and antecedents of the prisonér,
including anytling that has been ascertained abouf
his home and upbringing in cases where the age of the
person convicted makes this information material. It
is the duty of the police officer, we think, to inform the
Court also of any matters, whether or not the subject
of charges which are to be taken into Zonsideration,
which he believes are not disputed by the prisoner and
ought to be known by the Court. Police officers
should inform the Court of anything in the prisoner’s
favour. We think that it is the duty of Counsel for the
prosecution to see that a police witness, when speaking
on all these matters, is kept in hand, and is not allowed,
much less invited, to make allegations which are incap-
able of proof and which he has reason to think will be
deniced by the prisoner. It must not be taken that we
are attempting to lay down a rule in such wide, and
at the samc time such exact terms, as would cover
every case, for the simple reason that this would be
impossible, but it is lloped that these observations may
be some guide to the right practice. The only other
olservation we need to make is this, and I hope it is
unnecessary. Nothing T have said is intended to
affect in the least-degree the right of the Court to
inquire into any matter in any individual case upon
which the Court itself thinks it right to ask for infor-
mation ¥, -

- Sentence varied.
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Deed—Interpretation—Amicable partition—Co-owners acquiring preseriptive title to divided por-
tions in liew of undivided shares in larger land—Nolwithstanding amicable partition and exclusive
" possession transfer of co-owner’s interests by referring to fraction in larger land—Failure o refer to
Sraction in divided land—Action to partition divided corpus by such transferee—Is such transferee
entitled only to fractiongl share out of the divided corpus,

C was entitled to a 1/6 share of a land, He sold 1/36 to O and his two daughters S and B hecame entitled to
the balance 5/36 share. Thereafter all the eo-owners, by an amicable arrangement, divided it up into separate allot-
ments and in lieu of C’s 1/6 share a definite block, approximately 1/6 of its total acreage, was allotted to C's successors
in title. All the divided allotments were separately and exclusively possessed for over ten years by the respective co-

owners or groups of co-owners.

O’s interests ultimately devolved on the plaintilf under a series of deeds which referred te the undivided 1/36
share of the larger land and not to the 1/36 share of the divided block.
The plaintiff instituted an action to partition the divided corpus possessed by him and the defendant, on whom

the interests of 8 and B had devolved.

It was contended on behalf of the defendant that out of the divided corpus to be partitioned the plaintiff
was not entitled to anything more than the 1/36 share referred to in his deeds.

Held : That the plaintiff was entitled to 1/6 share of the divided corpus.
Per GraTiAEN, J.—With respect, the decision in Appubamy vs, Elisahamy, 48 C. L. W. 111, which takes a contrary

view, does not refer to and certainly does not purport to over-rule the decision in Fernando vs. Fernando,

I must

confess that, if the question was at large, T would find some difficulty in justifying a departure from the strict rules
laid down for construing written instruments. But this Court seems for many years to have preferred to adopt a more
generous approach in situations where it is manifest that no prejudice could result to the interests of others. Possibly
the correct solution may lie in the jurisdietion of a Court to rectify, or treat as rectified, documents in which, by a mutual

mistake, the true intention of the parties is not expressed.

-

Followed : Fernando vs. Fernando (1921) 23 N. L. R. 266.
Disapproved : dppuhkamy vs. Elisahamy (1950) 43 C. L. W. 111,
Cases referred to: Bernard vs. Fernando (1913) 16 N. L. R. 438 ; Fernando vs. Podi Singho (1925) 6 Law

Recorder 73.

Don Andiris vs. Sadinahamy (1919) 6 C. W. R. 64,
Fernando vs. Fernando (1921) 23 N. L. R. 483,

* N.E. Weerasooria, K.C., with W. D. Gunasekara, for the defeuciant-appellani.

S. P, Wijewickreme with T'. B. Dissanayake, for the plaintiff-respondent.

GRATIAEN, J.

The plaintiff instituted this action for the
partition of an allotment of land depicted in
plan No. 549 made by Mr. K. V. P. A. de Silva,
Surveyor. The corpus is admittedly a defined
portion of a larger land and contains an area
approximately one-sixth its total acreage. A
man named Ando Appu had over 75 years ago
owned an undivided one-sixth share of the
larger land, and he sold this share in 1876 to
K. Cornelis who is admittedly a predecessor in
title of the plaintiff as well as of the defendant.

It will be convenient if T first set out the chain
of title upon which interests in the corpus now
sought to be partitioned passed to the defendant.
In 1892 Cornelis gifted an undivided 8/86 of the
< larger land to his daughter Sopirona, At a

| later date, by an instrument to which I shall

later refer, he sold an undivided 1/36 to an out-
sider, so that he still retained an undivided 2/86

share in the property. This share passed to his

daughters Sopinona and Baby Nona, whose

total interests in the larger land now amounted

to 5/36.

The evidence establishes that at some date

| prior to 1908 all the co-owners in the larger land,

by an amicable arrangement, divided it up into
6 separate allotments of more or less equal

| extent, and each co-owner or group of co-owners

thereafter possessed a separate allotment exclu-
sively. The separate allotment which is the
subject matter of the present action has con-
tinued, as from the date of this amicable parti-
tion, to represent the original 1/6 share which
passed in 1876 to Cornelis, There can be no
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doubt that, long prior to the institution of these
proceedings, the other co-owners of the larger
land, and those who eclaimed under them, had
abandoned such interests as they previously
owned in the present corpus; similarly, those
who claimed under Cornelis gave up their in-
terests in the rest of the land and became exclu-
sively entitled, by preseriptive possession, to
this corpus in lieu of their undivided interests in
the larger extent.

By deed D2 of 1908 Sopinona and Baby Nona
sold their inferests to a man named Sadiris.
This deed correctly purports to convey to Sadiris
their undivided 5/6 share of the divided portion
(i.e. of the present corpus) which had been
substituted for the undivided 5/86 of the larger
land. The language of the deed D2 affords
intrinsic evidence of the fact that the amiecable
partition previously agreed upon by the original
co-owners had by that date been implemented.
This 5/6 share was conveyed by Sadiris fo
Marthenis in 1941 and, as the result of a series of
deeds, the details of which are not material for
the purposes of this appeal, was ultimately sold
to the defendant by the deed D7 of 1947. On
the basis of this title the defendant, by virtue of
the conveyance in his favour and long preserip-
tive user enjoyed by his predecessors, became
the owner of an undivided 5/6 share in the divided
alotment which is the subject matter of these
proceedings. This share has been conceded to
the defendant by the plaintiff in the proposed
partition. The defendant’s claim to have ae-
_quired title in some way or other to the remaining
1/6 share of the corpus has been rejected by the
learned District Judge, and there was ample
“evidence to support his finding on this issue.

I shall now consider the chain of title upon
which the plaintiff claims the outstanding 1/6
-share in the corpus. I have already referred to
a transaction by which Cornelis, the father of
Sopinona and Baby Nona, had sold certain
interests to an outsider. This is the transaction
whereby, in terms of the deed P1 of 1908, he

urported to convey ‘‘an undivided 1/86 in
(the larger land) ” to two persons named Babanis
and Charles. The amiecable partition to which
I have referred had already taken place, but
this circumstance does not seem to have been
brought to the notice of the notary who drafted
the conveyance. The interests of Babanis and
Charles ultimately passed, by a series of deeds
in which various successive purchasers were con-
cerned, to the plaintiff by the deed P10 of 1947.
The evidence establishes very clearly that each
such purchaser in turn possessed, by virtue of
his title, the outstanding 1/6 share of the corpus

and made no claim to possess any interests in
the other allotments comprising the larger.land.
Unfortunately, however, as so often happens in
loose notarial practice, the shares which Babanis
and Charles and their successors-in-title pur-
ported to deal with in their respective deeds
were described on each occasion with reference to
the undivided 1/36 of the larger land and not, as
they were intended to do, the undivided 1/6
share in the smaller corpus. The same error was
perpetuated in the deed P10 executed in favour
of the plaintiff,

Mr. Weerasooria has invited us to hold that
the effect of P10 and of the earlier conveyances
was to pass title only to an undivided 1/86 of the
present corpus which is admittedly included in
the larger lands described in the deeds. While
conceding that these mnotarial instruments were
intended to convey the 1/6 share in the corpus
which the plaintiff and his predecessors in title
had successively possessed by virtue of these
deeds, he submitted that it is not open to a Court
to give effect to this intention unless and until
the manifest error is corrected by a notarially
executed deed of rectification, The manner in
which the deeds were acted upon and the intrinsic
evidence in the later deeds, under which reference
is made specifically to the assessment number of
the present corpus clearly establish what was
the real intention of the vendors.

Mr. Weerasooria relies on the earlier rulings
of this Court in Bernard vs. Fernando (1913)
16 N. L. R. 438 ; Fernando vs. Podi Singho (1925)
6 Law Recorder 73 and dppuhamy vs. Elisahamy
(1950) 48 C. L. W. 111, As against this view,
there are other decisions of this Court which
have on some occasions been differentiated but
never, as far as T am aware, expressly dissented
from. In Don Andris vs. Sadinahamy (1919)
6 C. W. R. 64, certain deeds relied on in an
action for the partition of a larger laxdl purported
only to dispose of smaller defined allotments
which were enjoyed by co-owners for convenience
of possession (but not in sueh a manner as to
acquire prescriptive title to the separate allot-
ments). Sampayo J. with whom Schneider J.
agreed, held that it was not justifiable to take
*'too narrow a view of the effect of these deeds ™,
and that “ of the real intention is to dispose of
the intcrests of the parties in the cntire land,
this Court has found no difficulty in giving a
broad construction to such deeds . Mr. Weera-
sooria has argued that such an equitable method
of construing written instruments should not be
applied to the cenverse case where a person
intending to convey a share in a divided éllot-
ment of the entire extent has purported through
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an error, to convey a proportionately smaller
share .n the entire extent. I find however that
this is precisely what was done by Bertram C, J.
and Sampayo J.in Fernando vs. Fernando (1921)
23 N, L. R. 483, The facts of that case require
to be closely examined. The plaintiff’ had sued
the defendant for the partition of lot B which
originally formed part of a larger land, and it
was admitted that the common predecessor in
title of both the plaintiff and the defendant had
acquired prescriptive title to lot B in its entirety
by exclusively possessing it in lien of his original
undivided half share in the larger land. His
other co-owner had, apparently, similarly pos-
sessed the adjacent allotment exclusively. The
later deed conveying title to the plaintiff had,
however, through the same kind of error as that
which has occurred in the present case, purported
to convey an undivided 3/8 share in the entire
land and not, as was intended, an undivided 3/4
share in lot B. It was therefore contended, just
as Mr. Weerasooria now contends, that in the
proposed partition of lot B the plaintift could
only be allotted a 3/8 share in accordance with
the strict language of his deed. Bernard vs.
Fernando (ibid) was relied on in support of this
submission. Bertram C. J., however held that
Bernard vs. Fernundo would apply when ** other
undivided interests come into consideration ™,
whereas, in the case with which he was dealing,
“ the question was not as to what is the precise
share stated in the deeds of the plaintiff, but in
what proportion, as belween the plainiiff and the
defendant, the land is to be divided . He
pointed out that the common predecessor of
both parties had acquired prescriptive title to
lot B and that as no other person had any
interests to lot B, justice required that, as between
the plaintiff and the defendant, this specific
allotment should be divided in the same propor-
tion as their respective deeds had intended to
give them shares, It is important to note that
Sampayo J. who wrote the judgment in Bernard
vs. Fernando, agreed with Bertram J.’s ruling in
the later case. Turning now to Fernando vs.
Podigingho (ibid), I find that Bertram C. J, re-
ferred specifically to his judgment in Fernando vs.
Fernando (ibid), and indicated that the equitable
principles enunciated there and in Don dndiris vs.
Sandirishamy could conveniently be applied in a
partition action but was not appropriate in an
action red vindicatio.

Itseems to me that the decision in Fernando vs. .-
© -Fernando (1921) 23 N, L, R. 488, which has never

been expressly over-ruled, is on all fours with
the present case, The plaintiff and the defen-
dant now possess between them the entirety of
the interests of their common predecessor in
title Cornelis, and those interests have for very
mahy years been represented by the corpus which
is the subject matter of this action. Moreover,
the plaintiff’s immediate predecessor, who to-
gether with his wife conveyed Cornelis’ outstand-
ing interests to the plaintiff, had acknowledged
in evidence that they placed him in possession
of 1/6 share of the corpus by virtue of the deed
m his favour. No one else claims interests in
this particular share, I do not thercfore see
what prejudice could be caused by giving what
Sampayo J. ealls *“ a broad construction * to the
deeds under which the plaintiff claims title so
as to give elfect to their true intention. I would
therefore hold that the plaintiff should, by
virtue of the deed P10, and of his possession of
the share which he has claimed, be allotted 1/6
and not merely 1/36 in the eorpus. With respect,
the decision in Appuhamy vs. Elisahamy, 43
C. L. W. 111, which takes a contrary view, does
not refer to and certainly does not purport to
over-rule the decision in Fernando vs. Fernando,
I must eonfess that, if the question was at large,
I would find some difficulty in justifying a
departure from the strict rules laid down for
construing written instruments. But this Coust
seems for many years to have preferred to adopt
a more generous approach insituations where it is
manifest that no prejudice could result to the in-
terests of others. Possibly the eorrect solution may
lie in the jurisdiction of a Court to rectify, or treat
as rectified, documentsin which, by a mutual mis-
take, the true intention of the parties is not
expressed. Fernando wvs. Fernando (1921) 23
N. L. R. 266. Be that as it may, I consider thai-
I cannot legitimately refuse to follow the earlier
precedents, where, in precisely similar cireum-
stances, judges of great experience havedeclined,
on equitable considerations, Lo pay toe serupu-
lous a regard to the language of a written
instrument,

I would affirm the judgment of the learned
District Judge, and dismiss the defendant’s
appeal with costs.

Appeal dismissed,

GUNASEKARA, J.
I agree.
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Landlord and tenant—Premises owned by wife—Husband entering into contract of lenancy—
Tenant exclusively dealing with husband—detion for ejectment of tenant by husband—Is he entitled io
mainiain action #—Is jus in re necessary to maintain such action—Rent Restriction Ordinance No. 29 of
1948—Meaning of the term * landlord . Interpretation of ** Means® and “Includes™ in statuies—
Estoppel—Evidence Ordinance, Section 116, e

Some years prior to the institution of this action for ejectment the plaintiff and defendant entered into a contract
of tenancy whereby thie plaintiff let to the defendant certain premises belonging to his wife. There was no dispute
that it was the plaintiff that the defendant exclusively dealt with,

The action was contested in the Court below on the issue as to whether the premises were reasonably required
by the plaintiff for the purposes of his business and the Court answered it in plaintiff’s favour, Nevertheless, the
plaintifi’s action was dismissed on the ground that the plaintiff, although entitled to receive rent, did not have a ** jus
in g "' in the premises, following the decision in Humeed vs. Annamalay reported in (1846) 47 N. L. R. 358,

Held ; (1) (By the Divisional Benel) That the plaintiff was entitled to a decree ejecting the defendant.

(2) That the plaintiff was the defendant’s landlord within the meaning of the Rent Restriction Act
No. 29 of 1948,

(3) (Nacaumncan, J. dissentiente) That a plaintiff, who is a landlord within the meaning of the Rent
Restriction Aet, can maintain an action under section 13 (1) {¢) of the Act for ejectment of a tenant
although he does not have the jus én ve in regard to the premises.

Per Gratiaen, J.— I would summarise the general conelusions at which I have arrived as follows :—

(1) that, for the purposes of the Rent Restriction Ordinance of 1942 and of the Rent Restriction Act of
1948, the term ** landlord *’ must always be given the meaning attributed to it in the enactments ; and
that in this respect Hameed’s case was wrongly deecided ;

(2) that whether the plaintiff who elaims qua landlord to eject the tenant in occupation be tlie fenant’s
originul landlord or a subsequent purchaser or lessee of the premises, his right to a decree for ejectment
is in the first instance regulated by the principles of the common law affecting the relationship of land-
lord and tenant, and in accordance with these principles, he must in every case establish that privity
of contract between himself and the tenant exists at the relevant date ;

(8) that if privity of contract does exist hetween the plaintiff and the tenant, the latler i4 precluded by the
provisions of Section 116 of the Evidence Ordinance from disputing the plaintiff’s title to the premises ;

(4) that, if the provisions of the Rent Restriction Ordinance of 1942 or of the Rent Restriction Act of 1948
are found to apply to the premises, the plaintiff’s common law right, gua landlord, to claim a decree
for ejectment would be restricted by the conditions imposed by Section 8 of the earlier Ordinance-or
by Section 13 of the later Act (whichever is applicable).”

Per NAGALINGAM, J.—* The plaintilf who had possession of the property before he let them to the defendant
thereupon having successfully clothed himself in the mantle of an owner and which cannot be rent asunder by the
defendant would therefore be one who has a jus in re in respect of property let by him. The plaintiff consequently is a
landlord within the meaning of that term as used in proviso (2} to sub-section (1) of section 13 of the Acrand as inter-
preted in Hameed vs. Anamalay (supra) and is thus entitled to the benefit of this proviso.”

Overruled : Hameed vs. Anngmalay (1946) 47 N, L. R. at §5.

Cases referred to : Gough vs. Gough (1891) 2 Q. B. at 665.
Clarke vs. Nourse Mines (1910) I, 5, at 521,
The British Trams and Carriage Co. vs, The Mayor of Bristol, 59 L. J. Q. B, 441 at p. 449,
Maroof vs. Leaff (1944) 46 N. L. R. 25.
Allis vs, Sigera (1897) 8 N. L. R. 5; Siive vs. Silva (1918) 16 N. L. R, 315,
Wijesinghe vs, Charles (1915) 18 N, L. R. 168 ; Fernandp vs. Appuhany (1921) 23 N. L. R, 476.
Wijeraine vs. Hendrick (1885) 3 N. L. R, 158.
Rajapakse vs. Cooray, 2 Times C. L. R. 200,
Arnolis vs. Mohideen Pitche (1907) 3 Bal. 159,
Flax vs. Vanderlind (1928) C. P. D. 485 at page 408,
Ukluwwa vs, Fernagndo (1986) 88 N. L. R. 123,
Cousteld vs. Legh (1869) L. R. 4 Exch. 126.
Thames Conservators vs. Smeed Dean & Co. (1897) 2 Q. B. 334,
Tadman vs. Henman (1898) L. R. 2 Q. B, 168,
Dolby vs. Iles, 12 (1840), 9 L. J. Q. B, 51.

H. W. Jayewardene with D. R, P, Gunetilleke, for the plaintiff-appellant.
E. B. Wikremanay ake, K.C., with 4. M, Charavanamutiu, for the defendant-respondent.
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JavemiLeke, C.J.

The plaintiff sued the defendant in this action
to have him ejected from a house bearing assess-
ment No. 70 Havelock Road, Colombo. on the
ground that he *‘ reasonably required” it in
order to carry on a trade or business. In the
course of his evidence he said that the house
belonged to his wife and that he let it to the
defendant on behalf of his wife but he did not
say that he informed the defendant of that fact
or that the defendant was aware of it. The
rent receipts D2 and D3, which were issued by
him in 1946 and 1947, and which were not signed
by him in a representative capacity, indicate
that he did not inform the defendant that he
was acting as the agent of his wife. That the
defendant did not recognise anyone but the
plaintiff as his landlord is supperted by the fact
that the plaintiff's wife withdrew an earlier
action which she had instituted against the
defendant for ejectment. On the evidence con-
tract of tenancy must, in my opinion, be taken
to have been entered into by the plaintiff in his
personal capacity as the landlord and the
defendant as the tenant,

The parties went to trial on five issues of which
those relevant to the decision of the appeal are ;—

1. Are the premises in suit reasonably
required by the plaintiff for use and oceupation
for the purposes of his business within the
meaning of section 8 (¢) of the Rent Restriction
Act,

5. Can the plaintiff maintain this action
under section 18 (1) (¢) inasmuch as he is not

_ the owner of the premises in suit.

After trial the learned Commissioner held in
favour of the plaintiff on issue 1 and the correct-
ness of that finding was not challenged at the
argument before us. On issue 5 he followed the
judgment of this Court in Hameed vs. Annamalay
47 N. L. R. at 55 and held that the plaintiff
could not maintain the action as he did not haye
a jus in re in the premises. He accordingly
dismissed the action with costs, The present
appeal is against that part of the judgment.
The appeal came up for hearing before my
brother Gratiaen and. at his request, 1 directed
it to be listed for argument before a Bench of
three Judges,

The result of the appeal turns on the simple
question as to what is meant by the word ** land-
lord ” in section 13 (1) of the Rent Restriction
Act No. 29 of 1948. The sub-section reads:—

* Notwithstanding anything in any other law, no
action or proceedings for the ejectmen® of the tenant of

any premises to which this aet applies shall be insti-
tuted in or entertained by any Court, unless the Board,
on the application of the landlord, has in writing
authorised the institution of such aetion or proceedings :

Provided, however, that the authorisation of the
Board shall not be necessary, and no application for
such authorisation may be entertained by the Board,
in any case where—

() rent has been in arrear for one month after it
has become due ; or

(b) the tenant has given notice to quit ; or

(¢) the premises are, in the opinion of the Court

Teasonably required for occupation as a residence

for the landlord or any member of the family of the

landlord, or for the purposes of the trade, business,
profession, vocation or employment of the landlord ;
ar

(d) the tenant or any person residing or lodging
with him or being his sub-tenant has, in the opinion

of the Court, been guilty of conduct which is a

nuisance to adjoining oecuplers, or has been con-

victed of using the premises for an immoral or illegal
purpose, or the condition of the premises has, in the
opinion of the Court, deteriorated owing to acts com-
mitted by or fo the neglect or default of the tenant
01 any such person.

For the purpeses of paragraph (e) of the fore-
going proviso : —

(1) * member of the family ** of any person means
the wife of that person, or any son or daughter of his
over eighteen years of age, or any parent, brother or
sister dependent on him ; :

(2) any premises of which the landlord is a religious
body or assoeiation shall be deemed to be required for
the purposes of the business of the landlord, if they
are, in the opinion of the Court, reasonably required
for any of the objects or purposes for which the body
or association is constituted ™.,

The word * Jandlord  is defined in section 27
the relevant portion of which reads :(—

~ “In this act unless the context otherwise requires
*landlord ” in relation to any premises, means the
person for the time being entitled to receive the rent
of such premises, and includes any tenant who lets the -
premises or any part thereof to any sub-tenant .

In Gough vs. Gough (1891) 2 Q. B, at 665 Lord
Esher M. R. said that where the word *‘ means
is used in a statutory definition it is not per-
missible to give any other meaning to the
word which is defined than that which is stated
in the definition,

Under the common law all things may be the
subject of the contract of letting and hiring
whether they belong to the lessor or are the
property of a third party since lease does not
affect the ownership of the thing let (Voet
19-2-84); and if the tenant receives the un-
disturbed enjoyment of the premises he is liable
for his corresponding obligations, and he is not
allowed, when sued by his landlord to set up the
defence that the latter had no right to let the
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property to him (Voet 19-2-82) ; Clarke vs Nourse
Mines (1910 T. S, at 521. Section 116 of the
Evidence Ordinance (Cap, 11) is based on this
rule. It follows therefore that under the Com-
mon Law the plaintiff is, in relation to the defen-
dant, the landlord of the premises as defined is
section 27, and the defendant is not entitled to
deny the plaintiff’s title as a ground for refusing
to pay the rent or to give up possession. The
question then is whether there is anything in
section 13 (1) or in any other section of the Act
to alter the plaintiff’s position as landlord or to
prevent him from instituting this action. In
this conneection it is relevant to point out that
where the Act does intend to interfere with the
operation of the common law it does so in express
terms. In sections @ (1), 10, 13 and 18 we find
the expression * notwithstanding anything in
any other law . There is no such provision in
section 18 (1). The 1st sentence of section 13 (1)
requires the authorisation of the Board for the
institution of an action for ejectment. The
proviso preserves intact the common law rights
of ejectment in the four cases mentioned in
paragraphs (a) to (d). The proviso does not
state who is to institute the action, nor does
it in any way designate as the person who
may institute the aetion anyone other than the
person who would be entitled to institute it
under the eommon law, Hence in any case
which comes within one of the paragraphs (a)
to (d), the common law remains unaffected.

Counsel for the respondent invited our atten-
.ion to section 26 of the Act which provides that
in certain cases the owner is deemed to be the
landlord. It is no doubt correct that in a case
to which that section applies the Aect recognises
as landlord a person different from the person
who under the common law, as followed in the
definition in section 27, would be the person
entitled to institute the action. But it would
be unsafe to infer an intention on the part of
the legislature to abolish a right of action under
the common law unless such an intention is
either expressed in the law or arises by necessary
implication, The terms of section 26 do not
justify such an inference on either of the grounds
I have mentioned. It is possible that section
26 was enacted to prevent an evasion of the
penal provisions of the statute.

Counsel for the respondent contended that if
a person who does not have a real right in a
property is given the right to institute an action
for ejeetment under section 13 (1) it will be open
to a dishonest landlord to execute a lease in
favour of a nominee and to get the latter to
institute the action, If that is a correct state-

ment of the law, the matter may well be one for
the legislature in order to remedy the ir_on-
venience, But we cannot be affected by it. All
we can do is to construe the Aet. For the reasons

. given above I am of opinion that the plaintiff is

entitled to maintain the action although he does
not have a real right in the property. I would,
accordingly, set aside the judgment appealed
from and send the case back for trial on issues
2, 3, and 4, The plaintifl is entitled to costs
here and of the trial in the Court below,

GRATIAEN, J,

This is an action for ejectment in respect of
premises to which the provisions of the Rent
Restriction Act, No. 29 of 1948, are admittedly
applicable, For the purposes of the present
appeal, Counsel were agreed that the following
facts may be assumed to be correct :—

The premises belong to the plaintiff’s wife to
whom they had been donated by her parents on
the occasion of her marriage with the plaintiff.
The premises were let to the defendant on the
basis of a monthly tenancy some years prior to
the institution of this action. The contract of
tenancy with the defendant was, however,
entered into not by the wife who was in law the
owner of the premises, but by her husband. Tn
other words, the prinecipal parties to the eontract
were the plamtift, as landlord, and the defendant,
as fenani. It therefore follows that, as far as
the tenant was concerned, the prineipal with
whom he exclusively dealt with was the plaintiff;
Indeed, an earlier action for ejectment had been
instituted against the defendant in the name of
the plaintiff’s wife. but this action was withdrawn
at an early stage because she was not privy to
the contract of tenancy and was therefore
assumed not to have an enforceable eause of
action on the contract, It is conceded that the
plaintiff was at all relevant times * the person
...... entitled to receive the rent”’ of the premises
within the definition of the term ‘“landlord * in
section 27 of the Act,

The action was contested in the Court below
on the issue as to whether the premises were
“yeasonably requived > by the plaintiff for the
purpose of his business, and this issue was
answered in favour of the plaintiff, Neverthe-
less, the plaintiff’s action was dismissed by the
lcarned Commissioner on the ground that, on
the authority of the decision of this Court in
Hameed vs, Aramalay (1946) 47 N. L, R, 558, the
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plaintiff was not a **landlord ** within the true '
me: aing of the Ordinance, because * although
entitled to reccive the rent, he did not have a
Jus in re in the premises 77,

The appeal came up for hearing before me in
the first instance, and learned Counsel informed
me on that occasion that certain difficulties have
in recent years arisen in tenaney actions owing
to the interpretation placed by Courts and liti-
gants on the ruling in Hameed’s ease. As it is
very desirable that the rights of parties in
tenancy actions should not be left in doubt, I
eonsidered that an authoritative ruling of a
fuller Bench of this Court should be obtained on
the point. On the dircctions of My Lord the
Chief Justice, this appeal was accordingly
argucd before a Divisional Beneh of 8 Judges on
8th June, 1951,

The earlier Rent Restriction Ordinance of
1942 declares that, “ unless the context other-
wise requires ** the term ** landlord ” in relation
to any premises ** means 7 (this word is impor-
tant) = the person for the time being entitled to
receive the rent of such premises”. The later
Act of 1948, which governs the present case,
adopts the same definition bul proceeds to
*include * within the term ** landlord 7 @ tenunt
who lets the premises to any sub-tenant. The
additional words seem to have been introduced
by the legislature out of an abundance of caution,
and have no bearing on the problem now under
consideration,

Lord Esher points out in Gough vs. Gough
(1891) 2 Q. B. 665 that the use of the word
“means  as opposed to *“includes 7 in statutory
definitions indieates a clear intention by Parlia-
ment to adopt ** a hard and fast definition, and
the result is that you cannet give any other
meaning to the word * landlord” in the Act
than that which is stated in the definition 7,
Vide also The British Trams and Carriage Co. vs.
The Mayor of Bristol, 59 L. J, Q. B, 441 at p.
440, The quesiion arises, therefore, whether
the **context’ of the Act necessarily requires
that in applying the provisions of scetion 13, a
meaning dillerent from that which is specificd
in the ““hard and fast definition ”” of the term
“landlord ”* should be invoked so as to give
efficacy to the scheme of the enactment,

It is important to bear in mind in considering
this question that section 8 of the Rent Restric-
tion Ordinance of 1942 and section 18 of the
Act of 1948 which superseded it were not designed

to vest in Courts of law some new jurisdiction |

affecting the rights and obligations of landlords
and tenants in actions for ejectment. Maroof |
ve, Leaff(1944) 46N, L, R. 25. Gu the contrary,

as Keuneman J. points out, they *“merely impose
a curb or fetter on the existing jurisdiclion™ to
grant relief to a landlord who seeks, in the en-
foreement of his contractual rights under the
common law, a decree for the ejectment of his
tenant from the premises in the latter’s occupa-
tion, The sections must therefore hbe regarded
as pre-supposing that a cause of action would
have acerued under the common law entitling the
landlord to claim a decree for ejectment, If,
therefore, no such ecanse of action exists either
by reason of a termination of the tenancy by
notice or effluxion of time, or for any other ground
which normally justify proccedings by a land-
lord for ejectment, the Court would possess no

| jurisdiction to grant the landlord relief. In

that event, no oceasion ariscs for applying any
fetters on a jurisdiction which already does not
exist, If, therefore, the question be approached
in relation to the rights of landlords under the
common law, it seems to me, with great respect,

| that eertain difficulties visualised in the judgment

in Jameed vs, Annamdbay (1946) 47 N, L. R, 558
would be found to disappear.

I would state, with great respect, that it is
neither legitimate nor necessary to decide that
*“for the purpose of scetion 8 proviso (¢) of the
Ordinance of 1942 (or, of section 13 of the Act
of 1948) a landlord must be defired as not only
one who is entitled to receive his rent but as
one who has a jus in re in regard to the premises ”’,
If a landlord, in the sense in which that term is
commonly understood, ean establish that he has
a rioht under the common law to claim ejectment,
the definition adopted in the c¢nactments seem
to be perfeetly adequate. If, on the other ha~d,

' no such right is established in any particular

case, an enlargement of the definition, even if
permissible, would not carry the proceedings
which must fail ab initio, any further,

It would be convenient at this stage to examine
the status which every landlord must necessarily
enjoy before the ecommon law ean recognise his
right to claim ejectment in proccedings against
a tenant in occupation.. The essential pre-
requisite to his eause of action, qua landlord. is

that privity of contract exists between himself
! and the tenant in occupation, and if that relation-

ship exists the tenant is precluded by the princi-
ples of the common law and the provisions of
section 116 of the Evidence Ordinance from
denying that his landlord had title to the premises

| at the commeneement of the tenaney—i.e, at the

time when privity of contract between them
was established.

Where, as has happened in the present casc,
the plaintifl' is the person who placed the tenant
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in aeeupation of the premises under the original
contract of tenaney, he would be entitled to a
decree to have the tenant ejected provided that
(1) events have occurred which under the common
law would give rise to an action for ejectment
(2) he also satisfies the Court that, if the Rent
Restriction Act applied to the premises, the juris-
diction of the Court to order ejectment is not
fettered by the provisions of the statute. It is
apparent, I think, that in every case of this
nature the plaintiff is necessarily the person
* entitled to receive the rent™ of the premises
within the meaning of the Act,

I shall next consider the position of a person
to whom the original landlord has sold the pre-
mises which are, at the date of the sale, in the
occupation of a monthly tenant. In such a case
the purchaser can elect, with notice to the tenant,
and ‘* provided that the tenant is willing to pay
him zent’’, Voef, 19-2-19, “ to step into the
landlord’s shoes and receive all his rights and
become subject to all his obligations, so that he
is bound to the tenant and the tenant is bound
to him, in the relationship of landlord and
tenant ’, Allis vs. Sigera (1897) 3 N. L, R. 5;
Silvg vs, Silva (1918) 16 N. L, R, 315, 1If there
is a mutual acknowledgment by the purchaser,
and by the person in occupation, of each other’s
rights and obligations as landlord and tenant,
there is a complete and effectual attornment,
and privity of contract is established between the
parties as from that date. If, on the other hand,
the purchaser does not elect to take the property
with his vendor’s tenant remaining in oecupa-
tion, the original econtract of tenancy as between
the vendor and the tenant subsist, In that
event, only the original landlord would be the
person competent to terminate the econtract.
Wijesinghe vs. Charles (1915) 18 N. L. R. 168;

- Fernarido vs. Appuhamy (1921) 28 N, L. R. 476.
In the earlier of these decisions, Sampayo J.
with whom Wood Renton C.J, agreed points out,
on the authority of a passage from Bayne's
Landlord and Tengni that the tenant himself
has ““ the privilege either to remain the tenant
of the new landlord or to cancel the lease ., If
the tenant exercises the former privilege, and the
purchaser has also agreed to recognise him as
the tenant, privity of contract is established
between the purchaser and the tenant in occupa-
tion, and the rights and obligations of the parties
in an action for ejectment would be governed
by the common law subjeet to the fetters imposed
on the jurisdietion of the Court by the provisions,
if applicable to the premises, of the Rent Re-
striction Act of 1948. The purchaser in such a
case is the ** person for the time being entitled
to receive the rent '’ and therefore comes strictly

lwithin the definition of section 27 of the Act
Finally, there is the position arising where che
| purchaser elects to rccognise the tenant but the
tenant does not specificially attorn to him.
Sampayo J. took the view, *“but not without
some hesitation®’ 16 N. L. R. at page 317 that
in such a case the purchaser would enjoy the
right not only to claim rent but also to sue for
damages and ejectment. In 18 N. L, R. 168,
the earlier ruling was re-allitmed. It would
therefore be secn that a tenant who remains in
occupation with notice of the purchaser’s election
to recognise him as a tenant may legitimately
be regarded as having attorned to the purchasér
s0 as to establish privity of coniract between them.,

The rights under the common law of a person
who obtains from the orviginal landlord a notarial
lease for a term of years, of premises in the
occupation of the lesser’s monthly tenant have
also been considered in earlier decisions of this
Court, In Wijeratne vs. Hendrick (1895) 8
N. L. R. 158, the plaintiff, who obtained a lease
of cerlain premises for a term of years, sued his
lessor’s monthly tenant for rent only but not for
ejectment. Withers J. held that the action must
be dismissed on the ground that the plaintiff
could not maintain bis action for rent purely
on the strength of his lease, and he had not
proved either an attornment by the tenant or
an assignment wilh notice to the tenant, by the
lesser (7., the original landlord) of his rights
under the contract of tenancy. In Eajapa'se vs,
Cooray, 2 Times C. L R. 269 a person who had
obtained a nolarial lease of premises sued his
lessor’s monthly tenant for ejectment, Ennis J.
held that the action could not be maint ined
because the tenant had ** never atlorned to he
plaintiff ’ and there was therefore ** no privity
of conlract between the parties. In Aynolis vs.
Mohideen Pitche (1907) 8 Bal. 159 (see also the
South African case of Flar vs., Vanderlind (1928)
C. P, D. 495 at page 498 Middleton J. ror similar
reasons, made order dismissing an action for
vent and ejectment institutéd by a subsequent
lessor against the original monthly tenant. These
rulings were followed by a Bench of two Judges
in Ukkuwa vs. Fernands (1986) 38 N. L. R, 125,
It was there held by Socrtsz J. and Abrahams C.J,
that, in the absence of privity of contract between
the person in a position equivalent to that of a
monthly tenant and a person who had a sub-
sequent notarial lease from the original landlord,
the tenant could not be ejected except upon a
notice to quit issuing from the original landlord,
The Court held, however, that once the lawful
holding by the monthly tenant (who had not
attorned to the subsequent lessee) had in sach
a casc been ceterminéd by due notice from the
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original landlord, his occupation became unlaw-
ful, awd he was therefore liable to be ejected as a
trespasser in proccedings instituted by the lessee.
Such an action is not baséd on rights flowing to
the plaintill under the contract of tenancy but
on his proprictory right as protento alience to
eject anyone in unlawful possession of the
leased premiscs, We are not called upon in the
present context to deeide whether and to what
extent the jurisdiction of a Court to grant relief
to a subsequent lessee in an aclion of this nature
would now be regulated by the provisions of the
Rent Restrietion Act of 1948, It is sufliciently
clear, I think, that the status of a landlord is not
enjoyed by a subsequent lessee unless privity of
contract has been established between him and
the tenant in oecupation, Payment of rent by
the tenant to the lessee after notice of the execu-
tion of the lease would afford prima fucie evidence
of attornment so as to justify the infercnee that
all the parties (i.e. the original landlord, the new
lessee and the monthly tenant) have mutually
agreed that the rights and obligalions of the
original landlord under the contract of tenancy
should pass to the new lessee. Privity of con-
tract is then established between the lessee and
the tenant, and the former is empowered in that
event, gua landlord, to eject the tenant on any
ground recognised by the common law. This
right is, of course, curtailed at the present time
by the provisions of section 13 of the Rent
Restriction Act of 1948 whenever they apply to
the premises,

In Hameed vs, Annamalay (1946) 47 N, L. R.
558, a person who had taken s notarial sub-
lease of certain premises for a term of years
sought to eject from the premises a person who
wvas a monthly tenant under the lesser. The
plaintiff had for some months received rental from
the monthly tenant and had then given him notice
to quit. It seems to me that his right to this
remedy would depend upon whether, sinee the
date of his sub-lease, the monthly tenant had
effectually attorned to him and acknowledged
him as his new landlord. Vide Wille's Principles
of the South African Law, pages 277-279. If in
the circumstances of that particular case, it was
legitimate to hold that the lessee was merely the
cessionary of a bare right to receive rents (as
opposed to an assignee of all the rights and
obligations of the original landlord), it would in
my opinion follow that this limited right was by
itself insufficient upon which to base an action
for ejectment. 1If, on the other hand, the correct
position was that there had been a complete
attornment by the tenant to the lessee (as the
pay ment of rent would very strongly indicate),
I would say, with great respect, that Hameed's

case was wrongly decided. The plaintiff was in
either event the tenant’s * landlord 7 within the
plain meaning of the Ordinance, and subject to
its provisions, his cause of action depended solely
on whether he had a common law right to en-

| force the contract of tenancy,

I would summarise the general conclusions at
which I have arrived as follows :—

(1) that, for the purposes of the Rent
Restriction Ordinance of 1942 and of the Rent
Restriction Act of 1948, the term ** landlord 7’
must always be given the meaning attributed
toitin the enactments ; and that i this respect
Hameed s case was wrongly decided. ;

(2) that whether the plaintiff who claims
gua landlord to eject the tenant in occupation
be the tenant’s original landlord or a subsequent
purchaser or lessee of the premises, his right
to a decree for ejectment is in the first instanee
regulated by the principles of the common
law affecting the relationship of landlord and
tenant, and in accordanee with these prineiples,
he must in every case establish that privity
of coniract between himsclf and the tenant
cxists at the relevant date ;

(8) that if privity of contract does exist
between the plantiff and the tenant, the latter
is precluded by the provisions of section 116
of the Evidence Ordinance from disputing the
plaintilt’s title to the premises; :

(4) that, if the provisions of the Rent He-
striction Ordinance of 1942 or of the Rent
Restriction Act of 1948 arc found to apply to
the premises, the plaintiff's common law right,
que landlord, to claim a decree for ejectment
would be restrieted by the conditions imposed
by section 8 of the earlier Ordinance or by
section 18 of the later Aet (whichever is
applicable),

Turning now to the facts of the present case,
I would say that the plaintiff is clearly entitled
to a decree ejecting the defendant. He was the
original landlord under the contract of tenancy,
and his right under the common law to claim
ejectment has been clearly established. The fact
that he was not the owner of the premises is
irrelevant beeause his rights are founded on con-
tract and not on cwnership. The premises were
admittedly subject to the provisions of the Rent
Restriction Act, 1948, but he was “‘ the person
entitled to receive rent ' and way therefore the
defendant’s “‘landlord ” within the meaning of
the Act. As he proved to the satisfaction of the
learned Commissioner thal the premises were
“reasonably required for the purposes of his
business 77, it follows that section 13 does not
therefore fetter the jurisdiction of the Court to
grant him the relief to which he is entitled under
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the common law and in terms of his contract of
tenancy.

Since preparing this judgment I have had the
advantage of reading the judgments of My Lord
the Chief Justice and of my brother Nagalingam
J. My purpose in referring this appeal to a
Divisional Bench was to chtain an authoritative
decision for the guidance of Judges of first ins-
tance, and I desire respectfully to state that T am
in agreement with My Lord the Chiefl Justice on
every point on which his views differ from those
expressed by my brother Nagalingam,

I reaffivin as a fundamental proposition that
under the Roman Duteh Law, as under the
English Law, ““ the question of the landlord’s title
is foreign to an action for rent and ejeciment
against the tenant ™. The relationship of land-
lord and tenant is created by contract, and the
action for ecjectment is essentially an action for
theeenforcement of {he tenant’s eontractual obli-
gation to return the property at the expiration
of the tenaney. If that be so, T suggest with
very great respect that no neeessity arises in
this context for attempting to fathom the
mysteries of what the jurists describe as a jus in
re, which term is distinguished from a jus n rem
or a jus ad rem. (Vide Lee’s South African Law

(8rd edition page 127 ; Bell’s South African Legal |

Dictionary pages 308-804), My brother Naga-
lingam has referred to Vanderlinden (Henry's
Transtation) page 113 where four different kinds
of jus in re arc emunerated. It must be borne
in mind, however, that Vanderlinden (page 114)
procecds immediately afterwards to discuss an
entirely different category of rights which are
nersonal rights varying according to the extent
of the cause or origin of the sbligation from which
they arise. It is in this group of rights that he
places rights which arise from contracts, including
rontracts of letiing and hiring (pages 236-241)
with which we are now concerned. Under the
common law, therefore, a person suing for the
enforcement of the tenant’s contractual obliga-
tion to quit the premises must alfirmatively prove
either that he is the original landlord under the
contract of tenancy or that he has subsequently

In cither of these events it is neither necessary
nor relevant to investigate whether the plaintiff
also possesses a jus in re, whatever precisely that
Latin idiom may be intended to connoie,

In my opinion the extended definition given
to the term *‘landlord ™ in Hameed’s cuse was
not legitimate,

I would allow the plaintiff’s appeal, and I

agree to the order proposed by My Lord the
Chief Justice.

| it was his wife who was the owner thereof,

NagariNcam, J. i

The right of a landlord who is not the owner

| of the premises let to avail himsell of the pro-

visions contained in proviso (¢) to sub-section 1
of section 13 of the Rent Restriction Act No. 29
of 1948 arises on this appeal, and in view of the
judement in the case of Hameed vs. Annamalay
47 N. L. R. 538 the case has been reseryed for

| adjudication by a Divisional Bench by My Lord

the Chief Justice on a reference made by my
brother Gratiaen J. before whom the appeal
came up for hearving in the first instanee.

The facts as found by the lcarned Commis-
sioner are not in dispute and so far as they are
material may be shortly stated as follows :  The

. plaintiff-appellant let the premises in question

to the defendant-respondent and placed the
latter in possession thereof. The defendant
continued te pay reat to the plaintiff for a
number of years. Though the plaintiff let the
premises he had no title to them and in reality
The
capacity in which the plaintiff let the premises
is said to be as agent of his wife but so far as the
defendant is concerned the wife was an undis-
closed principal ; the plaintilf when he entered
into the contract of letting with the defendant
did not expressly contract as agent of his wife.
On the basis that the premises were reasonably
required for his occupation for the purpose of
carrying on a trade the plaintilf gave notice to
the defendant terminating the tenancy and
instituted this action, The learned Commis-
sioner found in favour of the plaintiff on all these
questions of fact but dismissed his action on the
ground that the plaintiff was not a landlord
within the meaning of that term as interpreted

| by this Court in the case of Hameed vs. Anamalay

(supra).

In that case I had oceasion to point out that
the term “ landlord ** in proviso (e) to scetion 8
of the Rent Restriction Ordinanee No. 60 of
1942 * must be defined as not only one who is

| entitled to receive the rent but also as one who
beecome a party to the contract by assignment,

has a jus in re in regard to the premises.” Ad-
dressing his mind to this added qualification that
the landlord must also be one who has a jus in re
the learned Commissioner held that the plaintiff
had no jus in re and found himself unable to grant
the plaintiff' the relicf he claimed,

In this state of the record, two questions were
argued at the hearing before us, firstly whether
decision in the case of Hameed vs. Annamaday
(supra) is right, and secondly whether the p_ain-
tiff is one who has a jus in re.
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The case of Hameed vs. Annamalay was decided
unde: the earliecr Rent Restriction Ordinance
No. 60 of 1942, and if the case had to be decided
again under the new Act No., 20 of 1948, the
result would be identical, for the objects of both
enactments are the same and the relevant pro-
visions of the two enactments are materially not
different. Nothing was said at the argument to
show that the case should have been decided
otherwise. Learned Counsel for the appellant
contented himself with the observation that the
jadgment in that case should be limited to its
own faets and if so limited no exception could be
taken to it. Counsel for the respondent, how-
ever, said he fully supported the judgment. I
have given my reasons at some length for the
view I expressed in that case. Not one of the
reasons has been assailed. I therefore do not
propose to recapitulate them.

There is, however, an aspeet of the matter
not adverted to in that judgment but to which
attention may profitably be drawn. The pro-
position formulated in that case was that where,
after an owner lets the property to a tenant on
the terms of a monthly tenancy and puts him
in possession, he subsequently executes a nota-
rial lease in respect of the same premises for a
term of years in favour of a lessee to whom
possession is, however, not delivered, but to
whom the monthly tenant pays the rent accruing
subsequent to the lease, the lessee in those
circumstances is not one who is entitled to ter-
minate the tenancy and elaim possession of the
property on the ground that the premises are
reasonably required by him for his own purposes.
Froviso (¢) of sub-section (1) of section 18 of the
new enactment corresponding to section 8 (¢) of
the old Ordinance enables only two categories of
persons to claim possession of the premises on
the ground set out therein: (1) the landlord
himself (2)7a member of the family of the land-
lord. The contrary of the proposition set out in
Hameed vs. Annamalay, if upheld, would lead to
create a third class of persons not contemplated
by the enactment who would be entitled to
recover possession of the premises on the ground
that the premises were reasonably required for
their own purposes.

If the Legislature intended this third class of
person should be benefited by virtue of this
proviso, it could very well have expressly said
so, but little reflection would show that had the
Legislature such an intention and in order to
give effect to such an intention added some such
wores as ““ a lessee or a subsequent lessee from
the landlord " immediately after the words “any

member of the family of the landlord ”, the
Legislature would then have defeated the very
purpose which it had in view enacting these
provisions, for then a landlord need only relet
the premises to a third party who may be in
need of the premises for his own occupation,
There would therefore be no curb on the activi-
ties of a landlord in regard to his letting the

| premises and reletting them any number of times

he chooses to, for the only test to be applied in
turning out a tenant who is already in oceupation
would be whether there was anvone in the wide
world who could show that he reasonably re-
quired the premises for his own occupation .

" either as a residence or as a plaece of business.

The solicitude plainly evinced by the Legislature
in the Act itself to protect the tenant from
eviction at the mere will and pleasure of the
landlord would be rendered ineffectual and would”
continue to have habitation only in the realm of
unrealised pious wishes.

I am therefore of opinion that in section 13
(1) proviso (¢) of the Act too the term *“ landlord
must be interpreted as meaning one who in
addition to receiving the rent has a jus in r¢ in
respect of the demised premises.

A supposed difficulty that would flow from
this interpretation was pointed to by postulatiag
the question whether a lessee who had been
recovering rents from the monthly tenant as in
the case of Hameed that is, a lessee who had neo
Jus in ve, Hameed vs. Annamalay, (supra) could
sue for recovery of rent and for ejectment where
the tenant admittedly had fallen into arrears
with his rent and laid himself open to an action
by virtue of proviso () to sub-section (1) of
section 18. To my mind there is not the slightest
difficulty in answering that question emphatically
in the affirmative; for there is nothing in the
context of proviso (@) which would require that
the meaning given to the term * landlord ” by
section 27 of the Act should be qualified in any
manner in order to prevent a resulting absurdity
or to avoid the enactment being reduced to a
nullity, 1In fact in the case of Hameed vs. Anna-
malay 1 have indicated by a pointed reference to
two of the scetions, namely sections 8 and 7
that the term * landlord ™ need only be given

' the meaning whiclh the Legislature has given to

it in section 27 and nothing beyond that, so that
where a tenant in occupation falls into arrears
with his rent and becomes liable in terms of
proviso (a) to he ejected, a lessee without pos-
session to whom the tenant had paid rent would
be entitled to maintain an action in ejectment
against him, :
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An objection may be raised to this view on the
ground that the term “ landlord ™ is being given
different meanings in different parts of the same
statute and indeed in the different parts of the
same section. 1t is true that ‘it is a sound rule
of construction to give the same meaning to the
same words oceuring in different parts of an Act
of Parliament or other document.” See Coustald
ve. Legh 1869 L, R. 4 Exch. 126. But this is not
an inflexible rule, for * many instances occur of a
departure from the cardinal rule that the same
word should always be employed to mean the
same thing’—per Chitty L. J. in Thames
Conservators vs. Smeed Dean & Co. (1897) 2 Q. B.
384, We have several other enactments of our
own where this cardinal rule is not followed.

I am satisfied, having regard to the entire frame-
work of the Aet and the objects of the Legislature
as deducible from the provisions enacted that in
proviso (c) the term ““landlord ” should reccive
a more restricted meaning than that it bears in
other parts of the Act,

1 next proceed to consider the second question
debated, whether the plaintiff is a person who has
ajus in re. The answer to this question depends
upon a proper appreciation of the term as used
in Roman Dutch Law. Vanderlinden Bk 1 Ch. 6
sec. 1 p. 112 Henry’'s translation (1828) defines
it thus :—

¢ The right in a thing (jus in re) is that right whereby

the thing itself is bound to me so that I may pursue

- this right in the thing against any possessor whatso-
evet V.,

and in section 2 he sets out the different kinds of
right in a thing (jus in re) and follows with the
observation that ““ some writers have also added
to this enumeration though mnot with strict
accuracy the right of possession.” Having made
this observation, he embarks Bk 1 Ch. 12 upon a
discussion of the right of possession as a species
of real rights or jus in re. Next he proceeds to
explain the meaning of the word  possession ™
which he says * is the actual retention of a thing
with the purpose of keeping it for oneself™.
Wille says Landlord and Tenant of South Africa,
8rd ed. pp. 126-7.

% A real right is usually defined as a right available
against the world. This is a vague statement but
elaborated it means that it is a right in property; it
may be ownership in the property or something less
than ownership...... If less than ownership, the right,
to he a real right must persist in the property and must
be enforceable by its holder notwithstanding any change
in the ownership of the property, that is, whether the
owner of the property transfers his ownership yolun-
tarily, for example, in” consequence of a sale or donation

| or whether he is deprived of the ownership involan-
| tarily, for example, by death or insolvency or by 4 sale
or exeeution ", -

It would be manifest from a consideration of
the passages cited that a person in possession of
immovable property who claims to hold it for
himself as against everybody else would be a
person who would have a jus in e ; so that even
a person with no title whatsoever in himself, in
| other words a trespasser, who is in actual pos-
session of property defying the claims even of
the true owner would be a person who woula
have a jus in re in respect of that property. .

Applying this prineiple, it would be seen that
the plaintiff in this case, if he were holding the
property for himself, though without any shadow
of title, would be a person who would have a
jus in re; but it is said that the evidence of the
plaintiff himself discloses the faet that he is not
holding the property for himself, in other words,
that he is not even a trespasser, but that he
merely holding it as agent of his wife, who is the
lawful owner of it.

The question then arises whether the plaintiff
in these circumstaneces can be said to have a
jus in re. There can be little doubt that the
answer must be in the negative, for he does not
hold it for himself. But this does not necessarily
conclude the question whether the plaintiff is
entitled to maintain the action, for there is
another salutary principle in law which must be
considered before the rights of the plaintiff can
finally he determined.

It is well gettled law that a person who is not
the owner of property may let it and such letting
would be a valid one—Voet 19-2-3. And Wille
Landlord and Tenant of South Africa, 3rd ed.
p. 19 expatiates on this topic. <

“ A person may let another immovable property
without having any right or {ille in il or any authority
from the true ownet.....,As between the parties the
lease is hinding and they acquire the rights and become
subject to the obligations of a landlord and a tenant
respectively.”

and in regard to the obligations of the tenant he
continues :i—

“If the tenant receives the undisturbed enjoyment
of the premises he is liable for his corresponding obli-
gations and he fs nof allowed when sued by his landlord
io set up the defence that the latter had no right to let the
property lo him. It would be against good fait™ in
these circumstances for the tenant to raise such a d_fence
and in an aeron for vent i might under the Roman Law
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have been met by the ewceptio doli maeli. This rule or
nue xim which is generally stated in the form * a tenant
may not dispute his landlord’s title ' has been Tully
developed in the English Law where it is based on
estoppel. The rule is briefly referred to by Voet who
says that a tenant may not plead the exceplio domini 7.

This principle underlying the Roman, Roman
Dutch and English Law has been fully adopted
by us in section 116 of the Evidence Ordinance,
the first part of which runs as follows ;—

** No tenant of immovable property or person claim-
ing through such tenant shall during the continuance
“of the tenaney be permitted to deny that the landlord
of such tenant had at the beginning of the tenancy a
title to such property ™

This rule has been applied in a variety ol cases,
Where a person had been let into possession as
tenant by a plaintiff he was held by virtue of
the provision to be estopped from denying the
plaintiff’s title without first surrendering pos-
session (1905), 28 Madras 526, P. C. (1915), 87
Allahabad 557. In Tadman vs. Hennan (1893)
L. R. 2 Q. B. 168 it was held :—

* The estoppel will also enure for the benefit of a
lessor who has no title whatever and the person let
into possession wili not be permitled to set up this
want of title. The question of the lundlord’s lille is
Joreign to an getion for rent or efechment ogainst lhe
tenani *'.

And

* So strict is the rule that even if a landlord while
proving his own case for an action against Lhe tenant
for use or occupation disclosed the fact that he himself

- had only an equitable or a joint estate in the premises,
the tenant cannot avail himself of that circumstance
as a defence to the action . Delby vs fles (1840), 9
L.J. Q. B. 51,

Having. therefore, regard to the doctrine of
estoppel, the plaintiff having let the defendant
into possession of the premises, the defendant
cannot be permitted to deny that the plaintiff
had a sufficient title to let the premises to him or
even raise the question of what that title was,
for such a question, as already observed, is
entirely foreign to the action by the landlord
against the tenant whom he had placed in pos-
session—and this though the plaintiff, as stated
earlier, himself may have given evidence of the
fact that he had no title, In fact the Court
would not go and should not have gone into the
qu-stion as to what the title was, onee it was
sat =fied that the plaintiff had let, and placed the
defendant in possession of, the premises as his

| interpreted in Hameed vs.

tenant, There is also another rule of law which
must not be lost sight of in this connection and
that is that a person who is in possess on of
property is presumed to be the owner thereof.
The plaintiff who had possession of the property
before he let them to the defendant therecupon
having suecessfully clothed himself in the mantle

. of an owner and which cannot be rent asunder
by the defendant, would therefore be one who

has a jus in re in respect of property let by him.
The plainliff consequently is a landlerd within
the meaning of that term as used in proviso (¢)
to sub-section (1) of section 138 of the Act and as.
Annamalay (supra)

' and is thus entitled to the benefit of this proviso.

These ohservations serve to dispose of the claim
of the plaintiff, and the judgment of the lmwer
Court is set aside.

I should, however, wish to make a few general
remarks in regard to the wvarious classes of
persons who could be said to have a jus in re in
view of the statement of Counsel that dilficulties
have been experienced in determining them in
the several cases that come up before the Courts.

' Without attempting to be exhaustive, I should

for purposes of section 13 {1) proviso (¢) enume-
rate the following as landlords having a jus in re:
(1) an owner of property (2) a purchaser or
donee from an owner (8) an heir or legatee or an
owner (4) a trespasser (5) a tenant or lessce
in possession ; where a tenant or a lessee who has
been granted possession by the lessor lets the
premises to be a sub-tenant or a sub-lessee whont
he, the tenant or lessee, places in possession, the
tenant or lessee would himself be one who wou'd
have a jus in re and as such entitled to maintain
an action against the sub-tenant or sub-lessee
in ejectment; (6) a trustee (7) an agent who
without disclosing the existence of his principal
lets property; acting as the principal himself
(by the combined application of the doetrine of
estoppel).

For the reasons given, I answer issue 5 in the
alfirmative, Issue 1 has already been answered
in favour of the plaintiff. No findings have been
recorded in respect of issues 2, 8 and 4, and for
this purpose the case will go back to the lower
Court and for a decree to be entered in the light
of findings on these issues and in conformity
with the answers recorded in respect of issues
1 and 5.

The plaintiff will be entitled to the costs of
appeal and of the lower Court.

Appeal- allowed,
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Court of Criminal Appeal—Aceused charged with murder and abetment of —Willing to tender
‘plea of guilt to lesser count—Jury asked by Judge whether or nol they would accept the plea—No ob-
jection by prosecuting counsel—Jury’s return of a verdict instead of answer to the specific question—
Correct procedure where accused enders a plea of guilt to the lesser offence.

The accused who were charged with murder and abetment of murder respectively were willing to tender a plea
of guilt to the lesser offence of culpable homicide not amounting to murder and of its abetment. The jury were then
invited by the Judge to consider whether or not they would accept this plea after the prosecuting counsel had expressed
the view that he had no objection to this procedure. The jury instead of answering the specific question returned &
verdict finding them respectively guilty of culpable homicide not amounting to murder and of abetment of that offence.

Held : (1) That the jury should have answered the specific question put to them and that their verdict was
both premature and improper.

(2) That the correct procedure to follow when an accused person who had previously pleaded not guilty
seeks, after his trial has commenced before a jury empannelled for the purpose, to retract his earlier
plea and to tender an unqualilied admission that he is guilty of some lesser offence on which a verdict
against him may properly be recorded without an amendment to the indictment is as follows :—

(i) if the Crown is not prepared to accept the plea of guilt in respect of the lesser offence, the
case against the accused should proceed normally on the whole indictment ;

5 (ii) if, on the other hand, the Crown intimates its willingness to accept the plea, the presiding
Judge must himself decide whether, upon the evidence so far recorded and upon the depositions
recorded by the committing Magisrate it would be in the interests of Justice for the Courl to accept
the plea ;

(iii) if the presiding Judge, notwithstanding the Crown’s willingness to accept the plea, decides
that it should not be aceepted by the Court, the case against the accused must proceed on the
wholg indictment ;

(iv) if, on the other hand, the Judge considers that the plea may properly be accepted by thie
Court, he should invite the jury, in whose charge the accused has been given after they were
empannelled to try the case, fo state whether they would accept the plea; and the Judge may inform
the jury at this stage of the reasons why acceptance of the plea is recommended by him ;

(v) if the jury state that they are willing to return a verdict on that basis, the unqualified
admission of guilt of the accused should, if this has not been already done, be recorded in the
presence of the Judge and jury ; this admission becomes additional ¢vidence on whizh the jury
may act, and they should then be directed to pronounce a verdiet accordingly.

Cases referred to : E. vs. Hancock (1931) 23 C. A, R. 16 ; R. vs. Soanes (1948) 1 A. E. R, 289 ; and R. vs, Heyes
34 C. A. R. 161.
R. vs. Jowsey, 11 C. A. R, 241 ; R. vs. Thomas, 28 C. A. R. 21,

M. M, Kumarakulasingham, for the accused-appellants,
T. 8. Fernando, Crown Counsel, with H. A. Wijemanne, Crown Counsel, for the Attorne y-General,

GRATIAEN, J. | After three witnesses for the prosecution had
given evidence, but before the case for the Crown

The first petitioner was indicted at the Jaffna | had been closed, Counsel for the defence requested
Assizes for the murder of Thamotherampillai | permission to make a submission to the learned
Selvakulasingham, and the second petitioner was | presiding Judge in the absence of the jury. The
indicted in the same proceedings for the abetment | jury then retired, and Counscl for the defence
of the commission of this offence. Both peti- ‘ informed the Judge that the 1st petitioner - -as
tioners pleaded ** not guilty ”’, and a jury was | willing, on his advice, to tender a plea of gailt
duly empannelled to try the case. | on the lesser count of culpable homicide not

-
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araounting to murder, and that the 2nd petitioner
was-similarly prepared to tender a plea on the
lesser count of abetment of culpable homicide
not amounting to murder. What took place
thereafter is recorded as follows : —

** Court : What do you say, Mr. Crown Counsel ?

Crown Counsel : It is a matter for the jury,

Court : Do you have any objection to my
putting it to the jury ?

Crown Counsel : No .

We infer from the shorthand note of the proceed-
ings that Crown Counsel intended by his first
reply to indicate that he was not disposed to
accept a plea of guilty to a lesser offences in the
case of either petitioner. His second reply,
however, indicates equally clearly that, although
he had earlier stated what his attitude was in
the matter, he had no objection to the jury being
inyited by the learned Judge to indicate whether
they were willing to accept the pleas tendered
by the defence. The jury were then recalled,
and were addressed at some length by the learned
Judge. He pointed out to them what seemed
to him to be the elfect of the evidence which had
so far been led by the prosecution, and also of
the medical evidence which would be led if the
trial on the charges of murder and abetment
respectively were to continue. * Evidently ”,
e said, * their intention (¢.e. the intention of the
petitioners) was not to kill the man but to punish
him, That seems to be the intention’. Ile
then informed the jury that the petitioners had,
through their Counsel, expressed their willingness
to plead guilty to the lesser offences, and con-
cluded his address to the jury in the following
terms :—* It is for you to say whether you are
prepared to accept the plea of culpable homicide
not amounting to murder in which case they are
prepared to plead that way. It is a matter for
you. If you like we can go on with the casc .

The foreman replied that they wished to retire
in order to consider this proposal. What took
place when they returned to the Court is recorded
as follows :—

*“ Court: Are you prepared to accept that plea ?

Foreman : Yes, We unanimously find the 1st
accused guilty of culpable homicide not
amounting to murder, and the 2nd accused
guilty of aiding and abetting the commis-
sion of culpable homicide not amounting
to murder. We are also of opinion that
the accused be given the maximum
punishment.

Court ; That is a matter for me “o decide *',

It is apparent from what took place that instead
of answering the specific question which was put
to them—mnamely, whether they were prepared
to accept the pleas which the petitioners pro-
posed to tender, the jury prematurely and, we
think improperly, returned a verdict finding them
respectively guilty of culpable homicide not
amounting to murder and of the ahetment of
that offence. After the verdict had been pro-
nounced, each petitioner pleaded guilty in accord-
ance with the verdict which had already been
pronounced against him. Previous convictions
were then proved against the petitioners, and
the learned Judge sentenced the 1st petitioner .
to a term of 12 years rigorous imprisonment
and the 2nd petitioner to a term of 10 years
rigorous imprisonment.

The petitioners applied to this Court for leave
to appeal against their convietions and also
against the sentences passed on them. At the
conclusion of the argpument, we made order dis-
missing the applications for leave to appeal
against the convictions and the application of
the 2nd petitioner to appeal against his sentence.
We reduce the sentence passed on the 1st peti-
tioner to one of 10 years rigorous imprisonment,
I now proeeed to pronounce the reasons for our
decisions.

It seems to us that the procedure which was
adopted after Crown Counsel had refrained from
expressing willingmess to accept the pleas on
the lesser offences was unsatisfactory. Our.
reason for taking this view will 1 think become
sufficiently clear if we indicate what we regard
as the correct proecedure to follow when an~
accused person who had previously pleaded not
guilty seeks, after his trial has commenced
before a jury empannelled for the purpose, to
retract his earlier plea and to tender an un-
qualified admission that he is guilty of some
lesser offence on which a verdiet against him
may properly be recorded without an amend-
ment to the indictment :—

(1) If the Crown is not prepared to accept the
plea of guilt in respect of the lesser offence, the
case against the accused should proceed normally
on the whole indictment; we think that, in
practice, there would be little likelihood of the
necessity arising for the presiding Judge to con-
sider whether it would be proper for him to over-
ride the discretion of prosecuting Counsel in this
matter,

(2) if, on the other hand, the Crown intimates
its willingness to accept the plea, the presiding
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Judge*mast himself decide svhether, upon the
evidence: go far recorded and upon the depositions
récorded by.the committing Magistrate it would
be in the interests of Justice for the Court to
accept the plea;

(8) if the presiding Judge, notwithstanding the
Crown’s willingness to accept the plea, decides
that it should not be accepted by the Court,
the case against the accused must proceed on
the whole indictment ;

(4) if, on the other hand, the Judge considers
that the plea may properly be accepted by the
Court, he should invite the jury, in whose charge
the accused has been given after they were
empannelled to try the case, to state whether

inform the jury at this stage of the reasons
why acceptance of the plea is recommended by
him ;

~(5) if the jury state that they are willing to
return a verdict on that basis, the unqualified
admission of guilt of the accused should, if this
has not been already done, be recorded in the
presence of the Judge and jury ; this admission
becomes additional evidence on which the jury
may act, and they should then be directed to
pronounce a verdiet accordingly,

The principle which I have summarised above
“are in accordance with the judgments of the
Court of Criminal Appeal in England in R. vs.
Hancock, (1931) 28 C. A. R. 16; R. vs. Soanes
(1948) 1 A, E. R. 289; and R. uvs. Heyes, 84
€. A. R. 161.

In the present case Crown Counsel did not
~ express his willingness to accept the plea ten dered

.oy Counsel for the petitioners, and the trial
should therefore have proceeded on the whole
indictment. At a later stage, however, the posi-
" tion became complicated by the agreement of
Crown Counsel to the learned Judge's proposal
that the matter should nevertheless be put to
the jury. If he thought that the pleas ought
not to have been accepted, he should not have
surrendered his undoubted right, as prosecuting
Counsel, to claim that the case should proceed
on the whole indictment. Having examined
the evidence and the depositions, we think that
there are substantial grounds in support of his
view that the case was eminently one for the jury
to decide, after a complete trial, whether the
charges of murder and abetment respectively
had been established beyond reasonable doubt.
In R. vs. Soanes (ibid) Goddard, L. C. J. said,
“ while it is impossible to lay down a hard and
fast rule in any eclass of case as to whether a plea
for a lesser offence should be accepted by Counsel
for the Crown—and it must always be in the

—k,
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discretion of the Judge whether he will accept
it or not—in the opinion of the Court, where
nothing appears on the depositions which can
be said to reduce the crime from the more serious
offence to some lesser offence for which, under
statute, a verdict may be returned, the duty of
Counsel for the Crown would be to present the
offence charged in the indictment, leaving it .a
matter for the jury if they see fit in the exercise
of their undoubted prerogative, to find the
lesser verdiet”. In that case it was held that
prosecuting Counsel was not justified in accepting
a plea for infanticide by a woman charged with
murder, and that the presiding Judge was * nat

| only right, but, indeed, bound” to insist on the

Nt on : 5
they would accept the plea ; and the Judge may | pti epenpeing Wi oF mnfd o

Having regard to the fact that Crown Counsel
scems at a later stage to have waived his right to
demand that the trial should preceed on the
more serious counts, and to the further fact that
the irrepularity on the part of the jury in return-
ing a premature verdict was cured by the un-
qualified admissions of the petitioners, subse-
quently recorded, that they were guilty of the
offence for which sentences were passed on them,
we do not think that this is a case in which the
applications for leave to appeal against the con-
victions should be allowed.

With regard to the applications for leave to
appeal against the sentences, the verdict against
them were recorded on the basis that the offences
were not committed with the intention to cause
death, and the maximum sentence which the
learned Judge was empowered to impose in each
case was therefore a term of 10 years rigorous
imprisonment. Having regard to the brutal
attack on the deceased and the previous bad
records of the petitioners, we cannot say that
the decision to impose the maximum sentence
was not fully justified in each case. The sen-
tence of 12 years passed on the 1st petitioner,
however, exceeded the maximum term which the
law authorises, and we accordingly reduced it to
one of 10 years. In such a case this Court has
power to substitute a legal sentence when dealing
with the application for leave to appeal. K. vs.
Jowsey, 11 C. A. R, 241 ; R. vs. Thomas, 28 C. A. R.
21, It would involve needless expenditure of
public time and money to grant leave to appeal
and to bring the 1st petitioner up a second time
for a veduction of his sentence. Besides, Mr.
Fernando, who appeared before us, very pro-
perly informed us that, if leave to appeal was
granted, the Crown would concede that the
sentence of 12 years. imprisonment could not be
supported.

E~p or Vorumr XLIV,
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