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CHIEF JUSTICE'S CHAMBERS, aEDHSOEmIO SO
SUPREME COURT, oEECIDEOMS
COLOMBO - 12. emc® 12,

SRI LANKA . & @om0d

Fax : 94 1437534 , = dumics T 941 4375M4
Tel : 422142 oD | 422142

MESSAGE FROM THE CHIEF JUSTICE

30th January 2003

1 take pride in issuing this message on the occasion of the publication of “Neethi
Murasu 2002 - the magazine of the Tamil Mantram of the Sri Lanka College. This is
the 38th issue of the “Murasu, which shows the commendable degree of commitment,
consistency and dedication of succeeding groups of Law students who constituted

membership of the Tamil Mantram.

This issue contains, as in the past, articles covering a variety of fields of law. It is
indeed a great benefit to law students, practitioners and judges to have a publication of
this type in order to keep their knowledge abreast of recent developments in the field of

law.

Whilst commending the publisher I wish the Tamil Mantram every success and
rest in the confidence that the good work that has been done will be continued in the
future too. ’

!

A

| ’Sara-r-ﬁ_ﬁ' Silva
Chief Justice
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SRI LANKA LAW COLLEGE

Message from the Principal

Itis with great pleasure that Isend this message to greet the 38" Neethi Murasu
of the law College Thamil Mantram.

It is always a delight to be associated with the activities of the Tamil Mantram.
The Annual Kalai Vizha has been one of the salient features of the events of the
College Calendar. The Magazine published has always maintained high standards
and I have no doubt; this year too it will be of the same standard if not better.

The Law Students’ Thamil Mantram is a very active organisation. The various
speech competitions conducted by them and the awarding of scholarships are a few

activities, which stand out among the rest.

I wish to congratulate the committee for its untiring efforts to make the Kalai
Vizha and the publishing of the Neethi Murasu a success.

Dr. H.J.F. Silva
Principal
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PROCEDURE IN ADMIRALTY ACTIONS

K. KANAG - ISVARAN P.C

In the law of Sri Lanka admirality jurisdiction is given to the High Court of Colombo at present.

Historically the jurisdiction of the English Admiralty Court commenced with the exercise of the
criminal jurisdiction in respect of offenses committed on board ships in the high seas and is of very
ancient origin.

This was gradually extended to the hearing of disputes also in all civil matters connected with
ships plying the high seas.

Today the admiralty jurisdiction is governed by the relevant statutes in the United Kingdom and
in Sri Lanka by the Admiralty Jurisdiction Act No. 40 of 1983.

The Law administered in the Admiralty is the maritime law which is common to many nations.

The extent of the jurisdiction is subject to rules governing the mode of exercising of jurisdiction
and special procedural rules have been enacted styled as the High Court (Admiralty Jurisdiction)
Rules of 1991 framed by the Supreme Court.

There is no question that ships for instance are capable of causing immense financial loss and
damage. Under the general law the person liable to pay compensation for any damage caused by a ship
is the owner of the ship or its demise charterer. In general, the owner of a ship or its demise charterer
would be a company incorporated in a part of the world different to that where the loss or damage
occurred. Further, the owner or demise charterer would have
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only a few tangible assets - in most cases the sole asset is the ship which would also be, in most
cases, mortgaged.

How does one recover any damage caused to property by a ship?

In ordinary circumstances the jurisdiction of a civil Court for example the District Court would
only be over residents within its jurisdiction or over companies trading within the territorial jurisdiction
of such Court.

The distinguishing feature of an Admiralty Jurisdiction is that an action can be brought against
an offending ship by arresting the ship. If the owner of a arrested ship wishes to contest the claim he
can do so only by submitting to the jurisdiction of the admiralty Court in question which has arrested
the ship.

Almost every admiralty is an Action in Rem or an Action in Personam. The essence of an Action
in Rem is that it is an action against a thing - in admiralty it is generally against a ship. Although an
Admiralty Action in Rem is most commonly brought against a ship, it is also possible to bring an
Action in Rem against other property in respect of certain claims. An Action in rem may be brought
against the cargo, freight and bunkers. '

An Action in Rem is instituted by the issue of a Writ of Summons in rem and a Warrant of
Arrest against inter alia (among others) the ship or the owners there-of and the ship may even be sold
to satisfy the Plaintiff’s claim, provided that the claim is proved to the satisfaction of Court.

By proceeding against a thing i.e. “res” eg. a ship, the Plaintiff obtains security for his claim.
The thing may be arrested and sold to satisfy a judgement in rem against it. An action can be brought
in Rem provided that the property proceeded against is within the jurisdiction of the Court.

An Action in personam under Admiralty law is similar to an ordinary action before any civil
court, although specific rules and procedure applicable to Admiralty actions are also applicable to an
Action Personam.

THE ADMIRALTY JURISDICTION OF COURTS IN SRI LANKA

The Admiralty Jurisdiction in this country is given to the High Court of the Republic of Sri
Lanka by the Admiralty Jurisdiction Act No. 40 of 1983 - an Act to consolidate the Law relating to
Admiralty Jurisdiction and the Law relating to legal proceedings in connection with ships and the
arrest of ships and other property and all other matters connected thereto.

Under the Admiralty Jurisdiction Act it is not every claim that can be brought within the Admiralty
Jurisdiction. The right to bring an action in Rem is restricted by the Admiralty Jurisdiction Act and the
jurisdiction of the Court to hear and determine any question or claim is restricted to the claims and
questions set out in Section 2 (1) of the Act.

The Act also provides for the institution of an Action in personam in all cases within the admiralty
jurisdiction of the Court as set out in Section 2 (1) of the Act.
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The Act provides that an Action in rem may be brought against the ship or other property:

a.

b.

In the cases of any claims stated in Section 2 (1) (a), (b), (c) or (1)

In any case where there is a maritime lien or other charge on any ship or other property.

With regards to claims arising under section 2 (1) paragraphs () to (q) the Act provides that two

criteria be fulfilled for an action in rem to be brought against a ship -or another ship of the same

ownership;

a.

b.

Where the claim arises in connection to the ship and

the person who would be liable on the claim in an action in personam (the relevant person)
was, when the cause of action arose, the owner or charterer of or in possession or in control
of the ship.

However, this is applicable only if

a.

at the time the action is brought the relevant person is the beneficial owner of the vessel in
respect of all its shares or is the charterer of it under a charter of demise;

or,

any other ship which, at the time the action is brought the relevant person is the beneficial
owners of all its shares.

The Act restricts the entertainment of an action in personam to enforce a claim as set out in
Section 4 (1).

An action in personam cannot be brought, unless;

a.

the Defendant has his habitual place of residence or has his place of business within Sri
Lanka.

The cause of action arose within the territorial waters of Sri Lanka.

an action arising out of the same incident or series of incidents is proceeding in the Court
or has been heatd and determined by the Court;

Where an action in rein has been instituted under the Act, and the judge is satisfied that the ship
or property to which the action relates will be removed out of the jurisdiction of the Court before the
Plaintiff’s claim is satisfied, the Act empowers the Judge of the High Court to issue a warrant for the
arrest and detention of the ship undéer section 7.

The Act also provides for Rulés to be made under Article 136 of the Constitution for the )
regualation and the practice and procedure of the High Court in the exercise of its Jurisdiction under

the act.
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PROCEDURE OF INSTITUTION OF THE ACTION AND ARREST

Every admiralty action is commenced by a Writ of Summons. The Writ must conform
substantially to the form set out in the Admiralty Rules. [High Court (Admiralty Jurisdiction) Rules of
1991]. Such a writ will be issued only where the Admiralty Jurisdiction can be properly invoked under
section 2 of the Admiralty Jurisdiction Act.

The writ of summons commands the owner and all others in the property to, within two weeks
of the service of such summons cause an appearance to be entered. The Writ of Summons also will
state that in the event of default of appearance, the action will proceed and judgement will be given in
the absence of the owner and all other interested parties who do not appear within the specified time.
It will also state that if the res described in the Writ of Summons is then under arrest of the Court, the
res will be sold by order of Court. '

The Rules specify that the Writ shall be endorsed with a statement of the nature of claim and of
the relief or the remedy required and of the amount claimed by the Plaintiff.

The service of the Writ of summons is by actual service upon the property against which the
action is brought by attaching the writ for a short time to any mast of the ship or attaching it to the
cargo as the case may be, or in other circumstances in the manner provided in Rules 9, 11, 12 and 13.
In an Action in personam a Writ is served by showing it to the Defendant and by leaving a copy of the
writ with the Defendant.

It must be noted that the jurisdiction of the Court is invoked only upon the service of the Writ -
The “Banco” (1971) 1 A.E.R 524.

The primary purpose of arrest is to obtain security for the satisfaction of the Plaintiff’s claim.
The arrest constitutes the ship or other property as security in the hands of the Court for the claim. It is
relevant to note here what the Court of Appeal of the United Kingdom held in The “Cella” (1888) 13
P.D 82 C.A - that the moment the arrest takes place, the ship is held by the court as security for
whatever may be adjudged by it to be due to the claimant.

The Plaintiff in an action in rem may apply for a warrant of arrest at the time of or any time after
the issue of a Writ of Summons in Rem. The same rule applies to a defendant moving for a Warrant in
support of a counter claim.

- The warrant of Arrest is issued on an affidavit field by the person requiring the arrest or his
agent as prescribed in Rules 26 and 27 of the Admiralty Rules and should be substantially as in form
No. 10. The affidavit must contain statements of information and belief, provided that full and precise
particulars of the grounds and sources there of are also stated.

Being an ex parte application, the affidavit must contain full and frank disclosures of all material
facts. ’
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An affidavit filed under the Rules should contain;

a. The name, address and occupation of the applicant for the warrant;

b. The nature of the claim or counter claim;

c.  If the claim arises in respect of a ship, its name and the Port of registration;
d.. that the aid of the Court is required.

Where an action in rem is brought under section 3 (4) of the Admiralty Jurisdiction Act, further
to the particulars above, the affidavit must contain the following averments;

a. Whether the ship against which the action is brought is the ship in connection with which
the claim arose; '

b. the name of the person who would be liable in an action in personam;

c. that this person was when the cause of action arose the owner or charterer by demise or in
possession or in control of the ship in connection with which the claim arose;

d.  that when the writ was issued, this person was either the beneficial owner of all shares in
the ship to be arrested or the charterer of it under a charterer by demise;

e. Where the action is brought against any other ship, in the belief of the deponent, the person
who would be liable in an action in personam is the beneficial owner of all shares in the
ship against which the warrant is requested for;

f.  the grounds of the deponent’s belief.

The grounds for believing that a ship is owned by a particular party at any material time is
usually an entry in the relevant volume of the Lloyd’s Register of Ships, a copy of which should be
exhibited to the affidavit to lead warrant.

Only the Admiralty Marshal or his substitute may serve the warrant of Arrest. The service of the
Warrant is done in the same manner as the service of an admiralty Writ in Rem.

PROPERTY UNDER ARREST

Once the Warrant of Arrest is executed the property in questioh, be it a ship or cargo, is in the
custody of the Marshal who holds it on behalf of the Court. Interfering with the arrest process knowing
that a warrant of arrest has been issued is a contempt of Court - as held in The “Petrel” (1836) 3 Hagg
299. The interfering with the property under arrest as in the moving of the property without the proper
authority is also considered a contempt of Court. Both acts are punishable offenses.

As per Rule 35 of the Admiralty Rules, the Marshal may at anytime, apply to the Judge for
directions with respect to the property under arrest, and if the Judge so directs, the Marshal may give
notice of the application to all parties concerned.
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A situation that commonly occurs is that the owners of property not under arrest are adversely
affected by the arrest. A ship may be arrested but the cargo on-board might not be arrested, or the ship
may be arrested at the only berth available and thereby hamper the smooth operation of the Port.

Where cargo is laden in a ship which is arrested, the cargo being not under arrest, the cargo
owner in most instances would prefer to discharge the cargo. This must be done without intervening in
the action. The cargo owners can make an application to the Marshal for the discharge of the cargo
under arrest and if the Marshal is of the opinion that the request is reasonable and bona fide, the
Marshal can make the appropriate application under Section 9 (2) of the Act for direction from Court.

In practice, where the ship is in outer anchorage and the discharge has to take place at sea, the
party arresting the ship or the ship owner requires a guarantee for any damage caused to the ship while
discharging.

In this regard the recent judgement of the Admiralty Court in Colombo in Action in Rem no. 13
of 1994 M.V. AKHILA is important where court held that in Sri Lanka, intervention by the persons
seeking for the discharge of cargo is not necessary and that the correct procedure is to make the
application to the Marshal.

In England is has been held that a party desirous of discharge of cargo can petition court directly
as this has been provided for by Admiralty Practice Directions. However the Sri Lankan Rules do not
provide for parties to petition court directly for the discharge of the cargo.

In an Action where the cargo has been arrested, the Ship owner can make the appropriate
application to the Marshal for the cargo‘to be disharged - without intervening in the action. Where the
Marshal is of the opinion that the application is reasonable, he will make the appropriate apphcatlon to
Court under Rule 35 for an order of Court. '

APPEARANCE IN COURT BY THE DEFENDANT

Under Rule 16 of the Admiralty Rules a Party appearing must file the appearance substantially
as in form 9 and if the party appearing has a set off or counter claim, this can be indorsed in the
appearance with the statement of the nature of such claim and the relief required.

A party not appearing within the time stipulated in the Writ of Summons may appear within a
reasonable period of time either by consent of the other parties or by permission of Court.

If there is a default appearance or if there is no appearance, the Plaintiff can set down the action
for trial ex - parte. Where there has been an appearance entered and the action contested, either party
may set down the actios: for Trial. Where pleadings have been ordered the setting down for trial will
take place only after the last pleading has been filed - this is the usual course taken in the Admiralty
Court in Colombo. ' »

At the Trial the Plaintiff generally begins the action but where the burden of proof lies on the
Defendant, the Judge may order the Defendant to begin.
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RELEASE

The release of property under arrest takes place in two instances. By consent of the party on
whose application the property was arrested or by a Court order for the release of the property. In the
first instance a party would consent to the release of the property only upon terms that full security be
provided for the claim.

Nonnally release would be granted upon security being given in the form satisfactory to the
Court and the Plaintiff. This is usually a bank guarantee issued by a bank acceptable to the Plaintiff or
a P & 1 Club undertaking.

Rule 37 (1) of the Admiralty Rules provide the instances where the judge may order the release
of the property arrested. They are;

a. onpayment into court the value of the claim or the appraised value of the property arrested;
b. on a bail bond being filed for the value of the claim or the appraised value;

c. on a guarantee or other security issued to the satisfaction of the Judge, for the value of the
claim or the appraised value;

d. on application of the party at whose request the property was arrested;
€. onaconsent in writing signed by the person at whose request the property was arrested;
“f.  on discontinuance or dismissal of the action.

It must be noted that Rule 38 provides that where the property was arrested on a claim for
salvage, the property will not be released except on discontinuance or dismissal, until the value of the
property arrested has been agreed upon by the parties or determined by the Judge.

After the release is served on the Marshal and on payment of all costs and expenses while the
property was under arrest to the Marshal, the property under arrest will be released immediately.

It must be noted that an order for release will not be issued where there is a caveat against the
release of the property.

CAVEATS

A Caveat is a notice in the form specified by the Rules, to the effect that no action may be taken
in respect of a property without first informing the person who registers the Caveat.

A person who wishes to prevent the arrest of property may have a Caveat against arrest entered.
To obtain a caveat against arrest entered, the person who wishes to do so must enter a notice in terms
of Rule 141 undertaking to, within three days after being given notice, give bail to any action or
counter claim brought against the property.
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The notice should be substantially as in form 45. A Caveat will be registered in the Caveat Book
thereafter.

It must be noted that the registering of a Caveat against arrest will not prevent an arrest. The
party at instance the warrant is issued upon property in respect of which there is a Caveat will have to
bear all costs and damage by the arrest unless he shows good and sufficient cause to the contrary.

In the same manner a Caveat against the release of a property under arrest or the payment of
monies out of Court can be registered.

A Caveat may be withdrawn by the person at whose instance the Caveat was entered by filing a
notice withdrawing the Caveat.

APPRAISEMENT AND SALE

The basic principle of an Action in Rem is that a res may be arrested and, if any person entitled
to do so fails to appear and defend the action successfully or fails to pay whatever sum that may be
awarded by the court, the res may be sold by the court and, subject to priorities, whatever the sum the
Plaintiff can prove was owing to him will be paid out of the proceeds of sale if sufficient.

The Admiralty Judge may at any time, either before or after final judgement. order for the
appraisement or the sale of the property under arrest. The sale of the property may be by public auction
or by way of private treaty.

The usual order given would be that the property be appraised and sold by the Admiralty Marshal.
Appraisement is the official valuation done by a valuer appointed by court to determine the actual
value of the property. This is to prevent the property being sold at a price less than the actual value. The
Marshal is not allowed to sell the property under arrest at a lesser price than the appraised value.

Where the property to be sold is of a small value the Judge may order the sale of the property
without an appraisement.

A sale by public auction follows the advertising of such sale in international shipping literature
and in practice, the auction is held at the Admiralty Court.

After the sale the Marshal will pay into court the gross proceeds of the sale with an account of
the expenses incurred for the sale of the property.

When the Court orders the sale of a ship, the Marshal will sell the ship with all property on
board including bunkers except for the personal effects of the crew and property owned by any person
other than the owner of the ship. The practice of the Admirzﬂty Marshal in the United Kingdom on sale
has been described fully in the judgement of the Silia (1981) I Lloyds Reports 534.

The sale of property gives the purchaser title free of all maritime liens and other charges and
encumbrances and after the sale of a vessel, all claims or demands can be made only against the
proceeds of that sale.
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It must be noted that a court will order a sale of property while the action is pending only where
good reason for the sale of the property is shown. The principles which a Court would apply before
ordering a sale pendente lite are clearly set out in the case of The Myrto (1977) 2 Lloyd’s Reports 243.

DETERMINATION OF PRIORITIES |

Unless the net proceeds of a sale by a Court are sufficient to meet all claims or the parties agree
as to the distribution of the proceeds, it will be necessary for the Court to determine how the proceeds
are to be divided among the claimants, and whether any one claimant should be given priority over the
others. ‘

It must be noted that three categories of costs and expenses are given paramount status in the
distribution of funds. They are the charges and expenses of the Marshal, the costs and expenses incurre
by the arresting party and the costs of the party who has obtained the order for appraisement and sale.

The Marshal’s costs and expenses have a first charge on the proceeds of any sale and will be
paid in priority over any other claim The Russland (1924) P 55.

After the Marshal’s expenses, priority is given to the costs and expenses upto and including the
arrest borne by the arresting party and the costs of the party which obtained the order for appraisement
and sale. ‘

Though there is an established list of priorities followed by Court, it must be noted that the
Court will exercise its discretion in determining the priorities based on the circumstances of each case.

MISCELLANEOUS APPLICATIONS

The Admiralty Judge can order, on an application by any party, for the detention, preservation
or custody or the inspection of any property which is the subject matter of an action or a property as to
which any question might arise. This order is made in terms of Rule 133 (1) of the Admiralty Rules.

The Judge may also under Rule 135, on the application of any party, order the inspection of a
ship or other property under arrest. This inspection for the purpose of obtaining information or evidence
in connection with a issue in the action, is carried out by the Marshal, any Assessor appointed by Court
Or any party or witness.

The Judge may also under Rule 134 (1), on the application of any party order or authorise any
sample to be taken of any property which is the subject matter of an action or as to which any question
might arise and also order any observation done or any experiment be tried on or with such sample
taken. '
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ARBITRATION

Many contractual documents relating to shipping provides for disputes to be settled by way of
arbitration. Even where there is no provision for arbitration, parties in most cases (but not in Sri
Lanka) prefer to set a dispute before an Arbitrator than go into litigation. Disputes on Bills of Lading
and Charter Parties are a frequent subject of arbitration.

Most salvage services are rendered under the terms of an agreement in standard form known as
the Lloyd’s Standard Form of salvage Agreement. Under this agreement the dispute is forwarded for
arbitration thrbugh the Salvage Arbitration Branch of Lioyd’s where there is a fixed Panel of Arbitrators
and an appeal lies to a designated Appeal Arbitrator.

It must be noted that an Arbitration agreement does not oust the juri.sdiction of an Admiralty
Court. It does however provide for the admiralty proceedings to be stayed until the conclusion of the
arbitration. This provision of staying a proceeding follows English practice even though Sri Lankan
Admiralty law does not make specific provisions regarding same.

CONCLUSION

A more fuller treatment of the subject cannot be undertaken in an such as this, short of writing
a text book on Admiralty practice. However it is hoped that this overview of Admiralty procedure
would be of some help in understanding a subject which is very specialised.
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RIGHTS OF THE AGGRIEVED PARTY AND
THE CRIMINAL JUSTICE SYSTEM OF SRI LANKA

Palitha Fernando
Deputy Solicitor General

Quite often it has been said that the Criminal Justice system of Sri Lanka, which is based to a
very great extent on principles of English Law is too heavily inclined towards the accused. Even very
senior members of the unofficial Bar have expressed the view that it is time we gave earnest considera-
tion to this matter with a view to making amendments which would make the system more balanced.
The purpose of this article is to look into an even more serious allegation against the Criminal Justice
system. That is that the rights of the aggrieved party are completely ignored when dispensing criminal
justice.

As we know, except where proceedings are initiated on a private plaint, criminal proceedings
are generally initiated by the Attorney General or the Police on behalf of the injured party. I shall only
degl with prosecutions initiated by the Attorney General in this article.

The Attorney General initiates proceedings in the High Court on indictment after the conclu-
sion of the police investigations or the suspect is committed to stand trial after the conclusion of the
Non-summary inquiry. By the time the indictment is filed in court, the only link between the ag-
grieved party and the prosecutor would be the police statements or the evidence of the witnesses at the
Non-summary inquiry. It has been a long standing tradition of the Attorney General’s Department that
prosecutors should not take a personal interest in a case. It is considered highly unethical for a pros-
ecutor to have a consultation with a prosecution witness, save the police witnesses and the expert
witnesses.

There may have been numerous occasions when prosecutors have refused to speak to prosecu-
tion witnesses when they sought permission for an interview. Those witnesses may have thought that
“their counsel” was not interested in the case. They would have been surprised to see the counsel for -
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the defence engaged in long consultations with the accused, when the prosecutor had chosen to com-
pletely ignore them. They would be more horrified if they knew that the prosecutor is in fact not their
counsel.

The duty of a prosecuting officer is to present his case fairly in court. He will not be interested
1n securing a conviction at any rate. He will be interested only in justice. It would be his duty to assist
court to arrive at a just conclusion. He should never be a party to a travesty of justice.

More than two decades ago, when I was an apprentice, Mr. Sunil de Silva, Senior State Counsel,
as he then was, addressed us and said that a prosecutor of the Attorney General’s Department should
be independent. He should present his case to the best of his ability, and should not press a case where
it is very clear that no conviction is possible on the evidence. This statement had a tremendous impact
on my young mind, and up to date I have up held that worthy tradition as a prosecutor. I feel there
should be no change in this attitude. The system we follow is a time tested and well established
system. In that system the prosecutor plays an independent and an honourable role.

The issue that needs consideration is whether the role of the prosecutor should be restructured
to accommodate the rights of the aggrieved party to a greater extent than now. It has been said the
persons aggrieved are some times totally unaware of the progress of the case. They are not informed of
the reasons for the delay in instituting proceedings, and their wishes are never consulted before the
accused is sentenced. If the accused decides to plead guilty on the first day, and a suspended sentence
is imposed, the aggrieved party will get to know of this only when he sees the accused back in the
village. Thus it is said that the criminal justice system keeps the aggrieved party in total darkness as
regards the progress of the case.

This however, is not totally correct. Persons aggrieved do monitor the progress of the cases of
their interest through lawyers retained for that purpose. Counsel retained by them interview state
counsel and even make submissions on their behalf. Those aggrieved persons not fortunate endugh to
retain the services of counsel complain against the system. Even the Code of Criminal Procedure Act
contains provision permitting legal representation for aggrieved persons.! An aggrieved party is enti-
tled to retain counsel to watch their interest in court. In the case of Jagathsena v. Bandaranaike 2and in
the recently concluded case of Addaraarachchi v. The State, the right of the aggrieved party to institute
appellate proceedings independent of the Attorney General has been recognised. However, the extent
to which a counsel appearing for the aggrieved party could participate in the trial is still open to
question. In terms of section 194 of the Code of Criminal Procedure Act, the prosecuting State Coun-
sel is entitled to inform the presiding judge that he does not wish to proceed with the case for the
prosecution if, in his opinion, the evidence is insufficient to secure a conviction. Whether the wishes
of counsel appearing for the aggrieved party too should be consulted before court makes a decision on
such an application is not clear. Further, whether counsel for the aggrieved party should be permitted
to call a witness the prosecutor is unwilling to call, is also an issue that needs consideration.

As a prosecutor of the Attorney General’s Department, I agree with the view that our Criminal
Justice system does not accommodate the rights of aggrieved parties sufficiently. I am of the firm
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view, that persons aggrieved should be kept informed of the progress of the criminal proceedings, and
also that they should be entitled to present their point of view substantially before a court of law. It
would also be reasonable to permit them to express their view regafding the appropriate sentence
before convicted persons are sentenced. However, I strongly feel, the Attorney General’s Department
is not the appropriate authority to enforce the rights of aggrieved persons. The Attorney General and
his prosecutors should maintain the same degree of independence they have maintained for well over
a century. They should play the role of a disinterested and independent prosecutor. The prosecutors
assessment of the case should be untainted with personal interests and unbiased.

As I very strongly suggested when I made a presentation at the National Law Conference on the
25% of January 2001, I am of the view that it is time to create a State funded independent institution to
watch the interests of aggrieved persons. Counsel of that institution should be assigned free of charge
to aggrieved persons who wish legal assistance. Their role should be not to prosecute but to present the
case of the aggrieved persons so that court is kept informed of the point of view of the aggrieved party
as well. They should form the link between the Attorney General’s Departrhent and the aggrieved
party for the purpose of keeping the aggrieved party informed of the progress of the proceedings. They
should be permitted to make the statement known as the “victim impact statement” known to other
jurisdictions, immediately before the accused is sentenced, setting out the point of view of the ag-
grieved party. They could even be made a party to bail applicaions filed on behalf of accused persons.
Their role in trials should be precisely laid down so as not to interfere with the independent and quasi-
judicial role played by the prosecutor

Conclusions

In conclusion I would admit that the existing criminal justice system should be suitably amended
to accommodate the rights of aggrieved persons. In doing so however, I am of the firm view that we
should not in any way compromise the well established principles which safeguard rights of accused
persons. I would also very strongly recommend that in accommodating rights of aggrieved persons
within our criminal justice system, it would be important to ensure that the independent role played by
prosecutors of the Attorney General’s Department in criminal trials is not changed even by the slight-
est degree.

Foot Notes:
1. Section 260 of the Code of Criminal Procedure Act v
2. Jagathsena v. Bandaranaike 1984 (2) SLR 397 and also 1992 (1) SLR 371
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INTRODUCTION OF PRE - TRIAL SETTLEMENT IN
INDUSTRIAL DISPUTES

M. Sritharan, B.A.
President of Labour tribunal &
Additional Magistrate

The Government presented the industrial Disputes (Hearing and determination of the proceed-
ings) (Special provisions) Bill in Parliament and received the assent of Parliament on 7th J anuary this
year. The Act would come into operation with the Gazette Notification by the Hon. Minister of Labour
shortly. This Act intended to prescribe the procedure of the inquiry before the Labour tribunal, inquiry
before the Commissioner of Labour under the Termination of Employment of Workmen (Special Pro-
visions) Act and references made to the arbitrator. This Act intended to eliminate delays before these
institutions. Among the other provisions, introduction of pre-trial settlement before the Labour Tribu-
nal is an important provision contained in the said Act. The provisions state thus. ’

~ In the determination of an application before a labour - Tribunal, the Tribunal shall make
every endeavour to adopt a non-adversarial approach and wherever possible to resolve the dispute
before it by bringing about an amicable settlement between the parties to the application.

This provision requires the Labour Tribunals to make every effort to settle the disputes amica-
bly prior to proceed for inquiry or adjudication. Negotiations, conciliation, mediation and settlement
of disputes are special task and needed special skill in any field, whether it is politicél, or economical,
or social or legal. We have experienced in the past, several failures on several instances in many fields.
The root cause for these failures were:

* Lack of experience of mediators
* Less motivation on the part of the mediator/negotiator
*  Failure to make genuine effort in settling disputes.

* Less involvement in the part of the negotiator/mediator in the process of settlement.
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* Lack of understanding of the main issues relating to the disputes of failures to acquire ad-
* equate knowledge on the issues pertaining to the deputes.

Therefore it is necessary to fulfil above-mentioned factors in order to effectively implement
pre-trial settlement procedure.

Mr. Shauna Olney (Labour Relations Branch, International Labour Office, Geneva) comment-
ing on European Labour Court experience and pre-trial procedure states thus.

EUROPEAN -

Pre - Trial procedures

Many European labour courts provides for pre-trial hearings to be held to establish the facts of
the case and to provide the parties with an opportunity to reach a settlement. Conciliation is one of the
principal means employed. Pre-trial procedures may help to expedite matters and reduce the case load
of the labour courts by encouraging settlements. In most European countries, the pre-trial procedures
are unique to the labour courts, having no corollary in the civil court system. This again reflects the
unique nature and objective of the labour court system.

An interesting aspect of some European labour courts, including those in Denmark, France and
Germany, is their responsibility for the conciliation of rights disputes. In Germany, conciliation pro-
ceedings will be held before the presiding judge of the labour court in an attempt to encourage the
parties to reach an amicable settlement. This conciliation process in mandatory. In France, the labour
court has a bifurcated structure: there is a bureauof judgement and a bureau of conciliation. The members
of the labour court rotatg from one bureau to the other. All disputes submitted to the labour court must
first be submitted to the conciliation bureau. The parties are asked to provide their view of the dispute
and put forth proposals for settlement. The member of the court may also make proposals for settlement
(moving the process from conciliation of mediation) but the parties are free to accept of reject those
proposals. In Europe with the exception of the United Kingdom, conciliation services, independent of ,
the court or the Government are not normally available to parhes to a dispute over rights. The Advisory,
Conciliation and Arbitration service (ACAS) in the United Kingdom is given its role and structure by
statute, but it is organized in such a way as to ensure its independence from Government. The Council
governing ACAS is wipartite, securing its independence. Legislation provides that “it is the general
duty of ACAS to promete the improvement of industrial relations, in particular by exercising its functions
in relation to the setilement: of trade disputes...”. Where a complaint is presented to an industrial
tribynal, a copy is sent to ACAS. The conciliation officer can contact the parties and attempt to initiate
conciliation proceedmgs bm the decision to take part in conciliation remains at the discretion of each
party.

Cdnciliation is often consrdered to be an essential first step in the resolution of interest disputes,
since compromise could be expected, but the nature of rights disputes leaves little room for compro-
mise, at least in theory. In rights disputes, recourse to conciliation should not be aimed at convincing
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a party to compromise his or her rights; rather the objective should be to clarify the facts and the rights
and obligations of the parties in order to assess the likely outcome of a court decision with a view to
leading the parties to settle the matter. The ever increasing role of conciliation regarding rights dis-
putes need not indicate a blurring of the distinction between disputes over rights and interests, al-
though this may sometimes ensue.")

In April 2001 I had an opportunity to present a paper at a workshop “On Strengthening Labour
Court Administration in Bangladesh” conducted by International Labour Organisation in Chittagong,
Bangladesh. The following passages are the extract from the paper which forecast the pre - trial
settlement procedure adopted by labour Tribunals in Sri Lanka. '

Pre - Trial settlement

The long title of the Industrial Disputes Act of Sri Lanka state “An act to provide for the preven-
tion investigation and settlement of industrial disputes and for the matters connected therewith or
incidental thereto.? The aim of this act is to promote settlement of industrial disputes and to maintain
industrial peace and harmony and to maintain social stability. The Act does not expressly provide any
provision as regards to pre-trial settlement in an inquiry before a Labour Tribunal. It manifest only an
adjudication. But the recent trend in labour tribunal adjudication seems to promote settlement before
adjudication. In recent times the Labour tribunals adopted the procedure of pre-trial settlement. The
concept of pre-trial settlement is encouraged by ILO. The international labour organization tripartite
settlement in Industrial Disputes. It is also felt that the labour tribunals could play a vital role in
disputes settlement by adopting pre-trial settlement procedure. It is suggested by Nirmalendu Dhar in
his article on “Prevention and Settlement of Labour Disputes in Bangladesh. “The idea of pre-trial
procedure in resolving industrial ‘disputes either collective or individual is absent in Bangladesh.
Especially in the case of individual disputes Court action is the 6nly remedy. Any case filed before the
labout Courts ends in regular hearings. Introduction or pre-trial procedure will certainly be effective in
minmizing the work load on courts and thus speedy disposal of disputes due to direct contact and free
exchange of views between the parties the pre-trial procedure will produce rapid and agreed solu-
tions”.? The International Labour Organization has identified that Labour Tribunals in Sri Lanka are
effectively excrcising its powers to set down the process and try to settle on pre-trial hearings. I am
privileged to state that among the countries such as Bangladesh, India, Nepal, Pakistan, Malaysia,
Singapore the system of pre-trial hearing in exercised only in Sri Lanka.* I have taken four Tribunals as
samples to show how the Pre-trial settlement effected in Sri Lanka. The table which is annexed with
this paper shows the statistics of the number of disposal, pre-trial settlements, reinstatement and com-
pensation.
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TABLE

Name of the Year Institutions Disposals Pre - Trial Reinstatement
Labour Tribunal ' settlements
L.T. No. 13 Colombo 1998 347 305 232 (76%) 09
-Do - ' 1999 269 237 106 (44%) 21
- Do - 2000 - 358 285 162 (57%) 09
L.T. No.2 Addl. Colombo 1998 390 282 133 (47%) 41
-Do - 1999 259 220 85 (39%)l 22
-Do - - 2000 165 182 51 (29%) 14
L.T. Negombo 1998 656 ‘ 716 538 (75%) 07
-Do- . 1999 316 | 519 347 (66%) 96
-Do - X 2000 519 591 524 (88%) - 78
L.T. Nuwara - Eliya 1998 286 226 117 (51%) 97
-Do - 1999 315 239 101 (42%) 50
-Do- 12000 331 177 86 (48%) 97

Data obtained from labour Tribunal Secretariat and Secretary of the respective Labour Tribunals.

‘The table No 1. The statistics obtained from the Labour Tribunal No. 13 (Colombe). Table
No.2 shows the statistics of the Labour Tribunal No.2 Additional (Colombo). Table No.3 shows the
statistics of the labour Tribunal of Negombo where the B.O.I. Companies are mostly situated. Table
No.3 shows the statistics of Labour Tribunal of Nuwara - Eliya, where the plantation sector employees
are thickly populated. All these statistics indicate the pre-trial settlement effected. More than 50% of
the cases in all Tribunals were settled without proceeding for inquiry. Only few number of cases are
inquired and order made after the inquiry. Further it could be noted a significant trend in those cases
where the reinstatement were awarded mostly in the Plantation Sector. In other areas compensation
awarded in lieu or reinstatement. The reason for such trend is in the Plantation sector employees
always prefer reinstatement than compensation. There are several reasons for this trend. (1) The em-
ployees are mostly .unskilled labourers. Their mobility is restricted to particular estate and they are
trained to perform only a particular job, such as plucking of tea, tapping of latex and sundry work.
They cannot find employment in an urban area Further, employees are living in line rooms even after
their retirement. Further, they are covered by several other statutes. For these reasons the employees
wish to remain in the same sector and also they are more unionized. Unions are concerned of job
security. For these reasons in the Plantation Sector employees prefer to settle the matter if reinstate-
ment awarded. They are prepared to come for terms on their back wages. But in the other areas the

22 &LL swrat Solp ibéitg)tb



employees were paid more. Once their services were terminated, employees were paid more. Once
their services were terminated, employees do not want to face their employers. Most of the employees
are skilled and their job opportunities are more to get employment immediately after the termination.
Therefore they tend to settle the matter on monetary terms, that is compensation in lieu of reinstate-
ment. The tendency of the employers also to pay compensation in lieu of reinstatement. Therefore, it
is the task of the President who handles the case is to identify the areas and to get involved in settlement.
In that event the President always is successful obtaining a better result.

The then Secretary General of Employers Federation of Ceylon Mr. Franklin Amarasinghe in
his Paper states “atleast in the case of Sri Lanka people have been known to throw away all their
savings and possession to litigate over a tree on a boundary. Settling some disputes becomes awkward
and great skill is needed as the negotiator has to find a solution which assuages the feelings of both
sides and permits the disputes to emerge without loss of face”.s “As regards to the Labour Tribunal
matters, I cannot agree with this statement. The Labour Tribunals are successfully effecting settlement
in all parts of the country. Thereby, it has been identified as a main pole of the industrial relation. It
always takes the stand as a negotiator or mediator. In the event of failure on its part only it proceeds for
adjudication. In the case of Shell Gas Lanka Limited vs All Ceylon Commercial and Industrial
Workers Union.® The Court of Appeal has given some guidelines as regards to the principles of
negotiation and process of conciliation. The court of Appeal in its judgment stated “In the present case
the 2" Respondent Arbitrator the President of the Labour Tribunal with a trained judicial mined without
doubt would be conversant with the principle that all negotiations and representations made during the
process of conciliation cannot be taken into consideration once the negotiation fails and the dispute
should be decided on the merits of the case based on the evidence presented. Therefore, whatever
observations that may have been made by the 2nd respondent Arbitrator in trying to bring about a
settlement would not engage his attention once he proceeds to decide the dispute on the evidence -
adduced before him. One has to act on this basis.” This decision later upheld by the Supreme Court.
This decision indicates that these institutions such as labour tribunals and arbitrators have jurisdiction
to explore all possibilities of settlement. Further it indicates no prejudice would cause to the party
litigants by way of exploring the possibility of settlement. This method would be a practical result
oriented. At the initial stage of a labour tribunal proceedings there need to be very serious attempts to
reach a reasonable settlement, to bring about such a settlement discussion on the basic issue of the
disputes need to be encouraged. It is not sufficient to ask whether there is a settlement, instead a
genuine exchange of views between the parties may help create a less tense situation. It may bring the
parties to adopt a more conciliatory approach and to see the Labour Tribunal President as an unbiased
mediator who can be trusted. The President’s patience and persuasive capacity are tested in this way.
Even whese setﬂemeng fails such early discussion will help to determine the basic issues of the disputes.
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PROBLEM OF ILLEGAL ABORTIONS
IN SRI LANKA

DEEPTHIKA KULASENA
Assistant Legal Draftsman
Legal Draftsman’s Department

Abortion has been unduly practiced in most countries for a very long time for many different
reasons. The “Emerging issues in Commonwealth Laws — 1982” published by the Commonwealth
Secretariat in London recognizes the following grounds for termination of pregnancy, as legal in vari-
ous countries.

1.
2.
3.

4
5
6.
7
8
9

To avoid a risk to the mother’s life;
To avoid a risk to the woman’s physical/mental health;

If there is a substantial risk that if the child was born, it would suffer from such mental or
physical abnormalities as to be severely handicapped;

On rape, incest or other criminal intercourse;
Jeopardy to the social protection of the women,;
Failure of routinely adopted contraceptive methods;
Pregnancy of an adolescent gir or a legal minor;
On request;

If there is an adverse effect on the existing children of the family.

It is therefore apparent that though most countries had started with the premise that abortion is
criminal and therefore unlawful, the present laws prevailing in most of these countries have been
inclined towards a liberalization of the laws pertaining to abortion, mainly on medical, social and
economical grounds.
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Abortion in Sri Lanka is recognized in sections 303-307 of the Penal Code (Chapter 19). Provi-
sions of section 303 of the Penal Code, sets out an exception to the offence. Accordingly the offence is
not committed if the termination was done in good faith to save the life of the mother. Termination of
pregnancy for any other reason constitutes an offence. Therefore it is obvious that in comparison to the
laws pertaining to this matter in other countries, the Sri Lankan law lags far behind the developments
that have taken place in other countries of the world.

However irrespective of the fact that ours is a draconian piece of law, statistics discloses that
about a 1000 illegal abortions are being performed daily in Sri Lanka and it has thus become a lucra-
tive trade in our country. Therefore a question arises as to whether these back street abortions in Sri
Lanka are due to the strict and obsolete abortion laws prevailing in this field.

Most of these illegal abortions are performed under very primitive and unhygienic conditions
by unqualified quacks or persons who do not belong to the medical profession. Most places where
these abortions are performed do not possess even the minimum standards which are necessary for the
performance of ‘Such procedure. This has resulted in an increasing number of maternal deaths. This
poses the question whether it contravenes the right of women to equal access to a safe abortion and
women’s right to the highest attainable standard of health which has also been guaranteed in several
international conventions.

Thus it is required to find an answer to the question as to whether the prevailing law pertaining
to abortion in Sri Lanka is adequate to deal with the current problem of illegal abortions or whether the
prevailing law is obsolete and anachronistic so that the law should be amended as to encompass and
take remedial measures to deal with the current problem of illegal abortions in Sri Lanka. As such
unlike in most other countries the current interest in abortion in Sri Lanka is undoubtedly whether it
should be allowed.

However if it were to amend the Sri Lankan law towards a liberalization, a second question
arises as to whether it is relevant and advisable to adopt all the developments that have been taken
place in other countries, to our law or as to what are the appropriate and suitable grounds that have to
be incorporated to our law to keep with our requirements.

Considering the medical and social status of the country, I am of the opinion that the following
grounds for liberalization would be justifiable in our country-

1. To save the life of the mother;

2. Where there are reasonable grounds to believe that the pregnancy was caused in circum-
stances which are indicative of the offence of rape or incest;

3. Where there is a substantial risk that if the child were born, it would suffer from such
physical or mental abnormalities as would cause it to be seriously handicapped.

4. Where there is a risk that if the child were born, it would suffer from Acquired Immune
Deficiency Syndrome (AIDS) since the foetus has been affected by HIV. '
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It is also important to address the issue whether these grounds for abortion give an overriding
priority to the life of the mother over the (foetus) unborn child. And also to the consequential require-
ments and problems which may arise as a result of the liberalization viz. who has the authority to
decide whether an abortion should be allowed, the time duration within which the abortion should take
place, places where abortions should be performed etc.

Above all we have to consider the adverse medico-legal and ethical implications of the new
advances that are expected to be incorporated to the Sri Lankan law and the rights of the parties
involved in the act of termination of pregnancy need to be carefully analyzed and evaluated since it is
very much important to respect and safeguard the human rights of the people, while taking measures
to regulate certain aspects of the human conduct. In this context the rights of the mother, the father
¢whether legal or putative), the foetus, the medical personnel and the parents of the pregnant woman
have to be considered. It has to be decided whether any of these parties are entitled to enjoy an overrid-
ing priority to right to life. And if it is so, to decide the extent to which such party could be legitimately
allowed to enjoy such overriding priority by suppressing or depriving any other party of its rights.

I am therefore of view that it is a requirement of the present day, to bring new legislation in
order to update our law pertaining to abortion, which will also be a remedial measure to bring down
the number of illegal abortions in our country.
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THE INFWUENCE OF WRIT JURISDICTION OVER THE
kfIllIDﬂ»llIEllTnl RIGHTS JURISPRUDENGCE

Miss. Hamsakanambiha Vamadeva
Final year

The law relating to the organization, powers, liabilities and duties of the various administrative
authorities is known as administrative law. This public law has been greatly developed by the exercise
of writ jurisdiction. The matter for analysis pertains to the overlap of writ jurisdiction over fundamen-
tal rights jurisprudence. There are various factors as history and constitution for the above contribu-

1011

Judicial review under our law is obtained by invoking the fundamental rights in chapter 1T of
the constitution or by the writ jurisdiction found in article 140. As these are the only two remedies
~ available against administrative action they inevitably contributed to the growth and enrichment to
each other.

The jurisprudence of writ goes far back to 1802 where Lord Mansfield in the case of campbell
V Hall laid a series of rules for the ceded colonies. It included that any article may be overridden by
the king in the exercise of his prerogative powers of legistation. This reveals that the concept of writs
have a long history.

In the case of fundamental rights it was first recognized as justiciable in 1978. This is a rela-
tively very recent development. Therefore as these two were administrative law remedies the funda-
mental rights by a gradual process commenced to borrow principles from the writ jurisprudence. This
can be viewed by the analysis below.

In the case of Wickrematunga V Ratwathe an application file under article 126 rationalized that '
a public body must act reasonably and in good faith. This is a concept borrowed from the writ juris-
prudence. It has been continuously held that when reasons are not given for administrative decisions it
is considered arbitrary. This was also connected to article 12 as a violation of equal protection.
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In the fundamental rights case of Jeyawardana the violation was considered as a breach of
natural justice. It was also stated that the respondent has acted without legal authority which brings in
the principle of ultra vires. The concept of legitimate expectation was introduced through the case of
surendran V UGE where the supreme court borrowed the concept from administrative law.

The concept of reasonableness has been used by the Srilankan supreme court in deciding whether
acts taken under Emergency regulations violated the right to free expression guaranteed under article
14. The judicial review of emergency regulations on ground of reasonableness is a pivotal change in
the history of fundamental rights.

From 1990’s with the escalation of the ethnic conflict and the rise in public officers’ discrimina-
tion led to many modifications. The liberalization of laws stand under article 126 was purely based on
reasonableness and natural justice. These were concepts lent by the writ jurisprudence.

The writ of habeas corpus is another effective remedy which literaily means to bring the person
under custody to court. eventhough the applications during 1980s couldn’t produce the persons ille-
gally arrested and detained, it nevertheless functioned as a barrier for illegal arrests and detentions.
This has definitely contributed to the protection of ones fundamental rights.

It could be observed at this juncture that the writ jurisprudence seeped into the fundamental
rights through article 126(4). That is this particular article states that supreme court could grant relief
for fundamental rights applications on just and equitable grounds. This is the mechanism which made
the fundamental rights jurisprudence to borrow principles from the writ jurisdiction. There are many
concepts in the above mentioned area especially the concept of natural justice which has influenced
the area of fundamental rights.

It should also be stated that both the remedies have similar ideologies. Right to a fair hearing
action against bias, reasonableness, not to be arbitrary are also found in fundamental rights, as right
not to be discriminated, right to be heard, to give reasons for arrest etc. The similarity has influenced
the fundamental rights as the writ jurisprudence has a rich history and it was easier to provide illustra-
tions from it. '

The question spells out that however fundamental rights jurisdiction of the supremé court had
hardly contributed to develop the writ jurisprudence. It is true that the area of fundamental rights has
done very little to that of writs. Anyhow the Sri Lankan courts have also used fundamental rights to
enlarge the scope of writs.

In Perera V Prof. Daya Edirisinghe the supreme court held that the rules and examination crite-
ria of the university read together with article 12 gave a duly qualified candidate a right to a degree and
this should be done without discrimination. It was further observed that the bill of rights in the Sri
Lankan constitution has enlarged the scope of writs.
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The case of Karunadasa v Unique Gem stones should also be cited here as the supreme court
referred to article 12 (1) of the constitution in coming to the conclusion that administrative law re-
quired that reasons be given. The giving of reasons was becoming increasingly, an important protec-
tion of the law and article 12(1) made it ‘even more compelling’ that the requirement be imposed in
our law.

It could be stated that the fundamental rights has done to the area of writs in weightage is
comparatively less. It is also observed that the article 12 has been predominantly used and the other
articles are not used frequently. The reasons may be constitutional as the extension that could be given
to that article through interpretation is high and it also warrants it as it is an entrenched clause.

The liberalization of the one month period of filing fundamental rights is also purely based on
principles of natural justice. The development of the fundamental rights jurisprudence with the above
research portrays that it greatly depended on the writ jurisdiction of Sri Lanka.

The reasons for this area are purely historical. That is the long and nourished histo 5 writs
from the colonial period made the other administrative relief embezzle some ideas from it. It could be
said that the reason is also constitutional as the constitution recognizes these two remedies in the light
of administrative law. Anyhow when it comes to Sri Lanka the judges have played an important role in
shaping this factor and enriching the administrative law area with much possible effort. Now it has
come to the stage that both the applications can be lodged together.

The development of writs in United Kingdom in the language of blackstone is as follows, “This
is a high prerogative writ and therefore by the common law, issues out of the kings bench by a fiat from
the chief justice.” This has been traced back to the period of Henry the sixth. '

There is a major difference between the Sri Lankan system and the British system. When it
comes to the historical development when it comes to rights, the bill of rights by magnacarta is also an
antique piece of legislation. Thus when human rights were statutorily recognized the writ jurispru-
dence developed by a special mechanism.

But in the modern common law the writ Jurisdiction is no more a common law remedy but a
statutory relief for administrative actions. Therefore the two administrative reliefs rin parallel in UK.
Both the concepts have greatly contributed to the enrichment of each other.

In the political ethos of United Kingdom in the case of R V Secretary of state for the Home
Department ex P, Brind reference was made to the growing links between judicial review and human
rights. The case arose subsequent to the Home Secretary’s directives to the BBC to refrain from broad-
casting the direct spoken words of any person representing an organization. This was challenged by
the journalists. ‘

The house of lords led to a separate measure of administrative action as well as recognized the
existence of fundamental rights. They further elaborated on this by stating that the rights involved
freedom of expression, judicial scrutiny and this should ne more intense when it is an application for
judicial review.
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When it comes to the writ of habeas corpus the origin of it cannot be ascertained. It too devel-
oped as a common law remedy but now there is a specific Habeas Corpus act. The relation of this writ
to that of fundamental rights can be termed as technical and not substantial.

When it comes to the remedy it is described as a measure for a person deprived of his liberty. It
is essentially writ of inquiry and on matters in which the state itself is concerned it is a fact in aid of
right and liberty. This shows the link between the fundamental rights and the writ jurisdiction. This as
in Sri Lanka not only grants relief from illegal imprisonment but also functions as a regularized re-
straint on the right not to be detained arbitrarily.

The overall concern about the two concepts have been complementing each other as the histori-
cal factor has a great influence on it. As UK is popular for its unwritten constitution the common law
development has contributed to the growing field of public law. This evolutionary change could be
viewed in light of the recent judicial thinking which has a major impact on this particular jurispru-
dence.

In the United States of America the declaration of independence of 1776 stated categorically
that all men are created equal; that they are endowed by their creator with certain inalienable rights.
The fundamental rights does not lag behind the writ jurisprudence which was in-the form of preroga-
tive powers.

Therefore the development in these two areas have been a joint venture and the contribution is
‘not as obvious as in other jurisdictions.

As in Sri Lanka India too was under the colonial rule the common law remedy of writs were
available, long before Dr. Ambedkar’s constitution introduced a fundamental rights chapter which was
exercised by the supreme court. It is also the fact that presently the writs are issued by the supreme
court under article 32(2). :

The high court also exercises this jurisdiction which is considered to be wider in scope as
powers can be exercised for the enforcement of rights or other constitutional rights. The poignant
feature in the Indian constitution is article 32 clause (1) where the right to move the supreme court by
appropriate proceedings is recognized.

This illustrates that the writ jurisdiction can be concurrently exercised with that of fundamental
rights. Therefore it is upto the petitioner to invoke either of the jurisdictions. This was held in the case
of Romesh Thapar V state of Madras. When an application is refused under fundamental rights there
was no bar in applying under the writ jurisdiction. The principle of resjudicata did not apply here.

The emerging famous concept of public interest litigation in India has many interesting changes.
As a country where the fundamental rights jurisdiction can be even invoked by a letter there are many
challenges to this area. It is also the fact that right to life is an expfessly recognized right in the Indian
constitution.
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The ‘above principle has led to many ramifications in the field. As the writ Jjurisprudence goes
hand in hand with the fundamental rights, the contributions to each other are very ‘obvious and ever
expanding. When a writ is exercised the fundamental rights jurisprudence is borrowed as there are
many extensive concepts identified through the article right to life. '

The writ jurisdiction has also been enriched by the fundamental rights as they are very much
complementing more than in other juridictions. India is a country where the developments in these two
areas of public law are very obvious and crystal clear.

Thus it could be concluded by observing that the development of this public law has been
influenced by historical, sociological, political factors: which reveal a marked difference in the differ-
ent juridictions in the world.
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The Intellectual property concept
Relates with Copyright & Patents

Umarlebbe Ahamed Razee

First Year

Intellectual property is also considered as a form of property in its basic nature. Because it
has the essential characteristics of property; In other words, it is an economically valuable one.
Intellectual property is distinguished from normal property according to its unique features.
Intellectual property is an asset and to be owned, transferred, sold or licensed by someone like any
other notion of property.

Normally property was -invariabfy associated with tangible or corporeal objects. Intellectual’
property is a kind of intangible property as it may not be identified or defined by its own physical
parameters. !

Intellectual property refers to creation of the mind. Therefore it has a special relationship
with the human mind and the creative faculty. Intellectual property protects application of ideas
and information that are commercial value and crucially important in economic, industrial
policymaking and strategy formulation.

The proprietor of intellectual I-Jroperty has the right subject to creation legitimate restrictions
to use and alienate his intellectual property and to restrain others from encroaching upon his right.?

Ww. R Cornish, in tus work of intellectual propcrty states that, One characteristics shared by
all types of intellectual property to date is that the rights grated are essentially negative; they are
rights to stop others doing certain things — rights in other words to stop pirates, Counterfeiters,
imitators and even in some cases third parties who have independently reached the same ideas,
from exploiting them without the license of the right owner. Some aspects of intellectual property
confer positive entitlements, such as the right to be granted a patent or register a trademark upon
fulfilling the requisite conditions; but these are essentially ancillary.
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Categories of Intellectual property

These are some particular categories of intellectual property, which receive explicit
recognition in the law. Usually this is divided into two main types.

)
(i1)

Industrial property
Copyright

Industrial property includes inventions, industrial designs, trademarks, service marks, trade
names, geographical indication and rule against unfair competition.

The second category copyright includes literary, creative artistic and scientific works such
as novels, poems, drawings, paintings, photographs and sculptures.

According to the classification of WIPO, the major categories are,

@)
(i1)
(iii)
@iv)
)
(vi)

Industrial property

Copyright

Patents & related concepts

Industrial designs

Trademarks, Trade names & Appellation of origins

Unfair competition

Intellectual property in Sri Lanka

The law relating with intellectual property was introduced in Sri lanka in the colonial
period of British. The followings were some statutes existed in Sri Lanka in accordance to

intellectual property.
®
(i)
(i)
(iv)
v)
(vi)
(vii)

British Inventors ordinance of 1859

Patents ordinance of 1906

English law of Trade Marks ordinance No 14 of 1888

The Deign ordinance of 1904

Copyright Act of 1911

Copyright Ordinance of 1912

Patents, Designs and Trade marks (The Neuchatel Agreement) Ordinance

(viii) The patents, Design, Copyright and Trade marks (Emergency) Ordinance

(ix)
(x)

Merchandise marks ordinance

Code of Intellectual Property Act No 52 of 1979
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Code of Intellectual Property Act No 52 of 1979

At present all subject matters related with intellectual property is dealt with this code of
intellectual property Act No 52 of 1979. The code of intellectual property was based on a model
law prepared by the World Intellectual Property Organization. This code has incorporated
internationally recognized principles and concepts of intellectual property.? Following amendments
were introduced to this code of intellectual property.

(i)  Act No 03 of 1980
(i) Act No 02 of 1983
(iii) Act No 17 of 1990
(iv) Act No 13 of 1997
(v)  Act No 40 of 2000

Code of Intellectual property Act No 52 0f 1979 is divided into seven parts and thirty-three
chapters. '

Part 01 - Administration

Part 02 - Copyright
Part 03 - Industrial design
- Part 04 - Patents
Part 05 - Marks, Trade names & Unfair competition
Part 06 - Offences & Penalties

Part 07 - Miscellaneous

Protection of Intellectual Property

Intellectual property law is a set of legally enforceable rights emanating from human creativity
and concerns creations and their enforcement and management.

Several form of protection made available by Intellectual property law. According to the
material of WIPO, the major forms of protection are as follows,

(i)  Absolute Monopoly

(i) Qualified Monopoly

(iii) Unfair Competition
~ An absolute monopoly confers protection in a total form, in that the work is not amendable
to exploitation in anyway what ever. In the qualified monopoly the works of a person can be
reproduced and exploited by other one so long as no reliance is place claiming the monopoly.*
Unfair competitions is a concept, which receives explicit statutory recognition. In terms of sec 142

of code of intellectual property, any act of competition contrary to honest practlces in industrial or
commercial matters shall constitute an act of unfair competition.
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International position of Intellectual Property law

There are 19 international conventions on intellectual property. Following are some
internationally recognized organizations relates with intellectual property.

1) WIPO - World Intellectual Property Organization

(i) WTO - World Trade Organization

(iii) TRIPS - Trade Related Aspects of Intellectual Property Rights

@iv) ICANN- International Corporation for Assigned Names & Numbers

What is copyright?

Copyright is a kind of concept relates with authors and has a special way of application to
works. Law of copyright deals with the rights of the authors. The worlds first copyright statute
known as “The statute of Anne”. The English law of copyright was the first law ap;3- * = Sr
Lanka.

In 1979, Sri Lanka enacted her own copyright legislation. Until the copyright legislation
was enacted, Sri Lanka was completely dependent on the UK copyright Act of 191 L.

It is important to note, what is protected in copyright is not the idea, but the manner in which
the idea is expressed. i.e , It is the mode of presentation in the particular form that it sought to be
protected under the rubric of copyright. $

According to Mr.K.Jayasinghe, who is the author of the Sri Lanka’s copyright law embedied
in the code of Intellectual property, copyright exists to protect the product of intelligent endeavor.

Unauthorized reproduction of a work is prohibited under this copyright. This copyright
prevents the exclusive rights of author or his representative or agent, whoas the right to reproduction
of that work. The phrase ‘work’ includes original literary, artistic and scientific works.

Two types of production are there,

(i) Primary reproduction
(i) Secondary reproduction

Primary reproduction consists of direct or immediate copying. Secondary reproduction
envisages copying by an oblique method, which may sometimes involve the use of a different
medium.

Copyright law is against not only for the primary reproduction but also for the secondary
reproduction. Normally the original work is only qualified one for this protection. However it does
not require any degree of literary or artistic merit. Even a collection of facts or data, which may
readily be ascertained, could well be protected by copyright, provided that it is presented in a
particular form.
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No copyright in a literary, dramatic or musical work unless and until it is recorded in writing
or otherwise. Copyright is not a tangible thing. It is an essence, the exclusive right to do certain
things with an original work including the right to copy and publicly perform the work.’

If you want to claim the copyright protection you want to satisfy some conditions, which are
needed by law. Symbol ‘C’ denotes that the work is protected by copyright.

Subject matter of Copyright protection

Code of Intellectual property Act No 52 of 1979 Sec 7(1) states that, Authors of original
literary, artistic and scientific works shall be entitled to protection of their works.

Sec 7(2) of the code clearly defines what are the works can be included under this literary,
artistic and scientific works.

(a)
(b)
©
()

(e)
®
(®)
(h)
®

()

Books, pamphlets and other writings
Lectures, addresses, sermons and other works of the same nature
Dramatic and dramatico — musical works

Musical works, whether or not they are in written form and whether or
not they include accompanying words

Choreographic works and pantomimes

Cinematographic, radiophonic and audio-visual works

Works of drawing, painting, architecture, sculpture, engraving, lithography
and tapestry

Photographic works, including works expressed by processes analogous
to photography

Works of applied art, whether handicraft or produced on an industrial
scale

Illustrations, maps, plans, sketches and three dimensional works relative
to geography, topography, architecture or science. .

Protection for Derivative works

The works, which are not in the original nature, is called as Derivative works. i.e, This type
of works are derived from a source. But sec 8(1) of our code includes the following derivative
works, which shall also be protected as original works.

(a) Translations, adaptations, arrangements and other transformation of literary, artistic
or scientific works

(b) Collection of literary, artistic or scientific works, such as encyclopedias and
anthologies which by reason of the selection and arrangement of their contents,
constitute intellectual creations; and

(¢c) Works derived from Sri Lanka folkfore
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Works not Protected

Following are the works not protected under the sec 7 and sec 8 of the code of intellectual
property Act No 52 of 1979. This is mentioned in the sec 9 of the above Act as follows,

(a) Laws and decisions of courts and administrative bodies as well as to official
translations thereof; and

(b) News of the day published, broadcast or publicly communicated by any other
means.

What are the rights comprised in the copyright?

Sec 10 and Sec 11 of the code dealt with this right comprised in cépyright. According to this
we classify the rights into two basic categories.
(i)  Economic Rights
(i) Moral Rights

Economic rights give the exclusive right to the author of a protected work to do or authorize
any other person to do the following acts in relation to the whole work or a part thereof.

(a) Reproduce the work;
(b) Make a translation, adaptation, arrangement or other transformation of the work

(c) Communicate the work to the public by performance, broadcasting, television or
-any other means.

Moral rights also a category of rights, which is give some particular rights to the author of a
protected work. He has the right to, '

(a) To claim authorship of his work, in particular that his authorship be indicated in
connection with any of the acts referred to in sec 10, except when the work is
included incidentally or accidentally when reporting current events by means of
broadcasting or television.

(b) To object to, and to seek relief in connection with, any distortion, mutilation or
other modification of and any other derogatory action in relation to his work
where such action would be or is prejudicial to his honor or reputation.

Ownership of copyright includes the right to transfer copyright. But moral rights are not
transferable unlike the economic rights.

What are the uses of a protected work are permissible without

the authors consent?

Sec 13 of the Act mentioned this kind of situations under the topic of fair use. According to
this section following uses of a protected work, either in the original languages or in translation,
shall be permissible without the authors consent.
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(i) The reproduction, translation, adaptation, arrangement or other transformation
of such work exclusively for the user’s own personal and private use;

(ii)  The inclusion, subject to mention of the source and the name of the author , of
quotations from such work in another work and are compatible with fair practice.

(iii) Teaching purposes of the work broadcast or televisised for use in schools,
education, universities and professional training.

(iv) For the purposes of reporting on a current event by means of photography,
cinematography or communication to the public.

(v) Reproduction of works of art and architecture in a film or television broadcast
which are permanently located in a place where the public can view them.

(vi) Reproduction of sound recording, photographic by public libraries, non-
commercial documentation which have already been lawfully made available
to the public.

(vii) Reproduction in the press of any political speech or any speech delivered during
legal proceedings or any lecture, address.
Duration of Copyright

Sec 19(1) referred. the economic rights shall be protected during the life of the author and
for fifty years after his death.

In the case of a work of joint authorship thek rights shall be protected during the life of the
last surviving author and for fifty years after his death.

In the case of a work published anonymously or under a pseudonym the rights shall be
protected until the expiration of 50 years from the date on which such work was first lawfully
published.

In the case of cinematographic, radiophonic or audiovisual work rights shall be protected
until the expiration of 50 years from the making of the work.

In the case of a'photographic work rights shall be protected until the expiration of 25years
from the making of the work.
Infringement of Copyright

Our code of Intellectual property provides that, any person who infringes any of the rights
protected under this part may be prohibited by injunction from continuing such infringement
and may also be liable in damages. [sec 21(1)] '

Under the chapter XXX, sec 144(1) referred this infringement of copyright relating with
* criminal sanction.

Any persbn, who willfully infringes any of the rights protected under copyright, shall be
guilty of an offence and shall be liable on conviction after trail before magistrate to a fine not
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exceeding 20,000/- or to imprisonment for a term not exceeding 6 months or to both such fine and
such imprisonnment.

What do Patents mean?

This primary legal mechanism is used to protected inventions. The legal value of patent may
be expluined as follows. The patent represents recognition of the owner’s exclusive right to exploit
the advantages of his creations. 3

A patent is a grant by the government of a monopoly to make, sell and use an invention
for a limited period.® The grant by a patent does not and cannot guarantee that the patent wil be
of commercial value to its proprietor. ’

Conditions of Patentability

01. The novelty of the invention
02. An inventive step involved in the invention; and,
03. Anindustrial applicability of the invention.

What are the inventions not patentable? (Sec 59(3))

01. Discoveries, Scientific theories and mathematical methods;

02. Plant/Animal varieties or essentially biological processes for the production of
' plants or Animals

03. Schemes, rules, Method for doing business, playing games

04. Methods for the treatment of the human or animal body by surgery and diagnostic
methods précticed. :

Procedure for the grant of patent

The application for the patents contain,

() The name and address of the applicant

(i) The name and address of the inventor and where the applicant is not the inventor,
the statement referred to in Sec 68(2)(b)

(iii) A description
(iv) A claim/ Claims

As well as, at the time of receipt of the application the prescribed fee is to be paid. (Presently
1000/-) ‘
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When the Registrar rejects the Application?

01. Where the registrar finds that the conditions are not fulfilled, he mus request the
applicant to file the required corrections; where the applicant does not so comply,
the application must be rejected. [Sec 75(1)]

02. Where the prescribed fee is not paid within the prescribed period (A period of 3
months from the date of the request made by the registrar) the application must
be rejected.

Patent Application

Any person may make an application for a patent, but a patent may only be granted to the
inventor himself, to someone who has acquired rights in the invention(Eg: By buying the inventions)
or to some other person who is entitled by law to be granted the patent. (Eg : An employer when the
invention has been made by an employee I the cause of his employment) '

Two or more applicants acting together may make the application. The specification, which
contains a full description of the invention, is an essential component of the application. Specification
description contains the following details.

(i) The title of the invention
(i1) The technical field to which the invention relates
(iii) The background art for an understanding of the invention
(iv) A description of the invention in terms that can be understood
(v) A statement of the advantageous effects
(vi) A brief description of the figures of the drawings, if any,
(vii) The best method known to the applicant for carrying out the invention
(viii) An expiicit indication of the way in which the invention is industrially applicable

and the way in which it can be made and or used. !

Right to a patent

The Sec 64(1) reférs; The right to a patent belongs to the inventor. Where two or more
persons have joiritly made an irivention, the right to the patent belongs to them jointly.

As well as Sec 66 dealt With some special kinds of situations relates with this right.

Eg: Invention made by an employee.
Rights of thie owner of a Patent

The owner of a patent has exclusive rights in relation to the patent,

(a) To exploit the patent
(b) To assign or transmit the patent
(c) To conclude license contracts
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‘Exploitation’ of a patented invention is declared to mean any of the following acts in relation
to'a patient. ’

(a) When the patent has been granted in respect of product, making, importing,
offering for sale, selling and using the product, or stocking such product for the
purpose of offering for sale, selling or using;

(b) When the patent has been granted in respect of process using the process; or
making, importing, offering for sale, selling and using the product obtained directly
by means of the process.

Important to note that, The owner of the patent has the right not only to exploit but also to
dispose of his exclusive rights.
Duration of patent

Patent protection does not endue in perpetuity, but only for a terms of years stipt’~ by
the law. ’

The common concept is that a patent expires 15 years after the date of its grant, This is-
embodied in Sec 80 of the code of Intellectual property.
Infringement

According to the material of WIPO, two types of infringements are there and they require
separate treatments.

(i)  Infringement of the rights of the Patent holder
(i) Infringement of statutory provisions governing patents

Infringement of the rights of the Patent holder

Sec 147 states that, Any person who willfully infringes the rights of any registered owner,
assignee or licensee of a patent shall be guilty of an offence, and shall be liable on conviction
after trail before a magistrate to a fine not exceeding twenty thousand rupees or to imprisonment
for a term not exceeding six months or to both such fine and such imprisonment. ’

Infringement pertains to the contravention of statutory provision relat-
ing to patents
This matter is discussed under two heads.

(i)  False representation with regard to patents
(i)  Unlawful disclosure of information in respect of patents.
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False Representation

According to the Sec 148(1), Any person who, for industrial or commercial purposes makes
a representation-

(a) with respect to a patent not being a registered patent to the effect that it is a
registered patent;

(b) to the effect that a registered patent is registered in respect of any product or
process in respect of which is not registered; or

(¢) to the effect that the registration of a patent gives an exclusive right to the use
thereof in any circumstances in which,having regard to limitations recorded in
the register the registration does not give that right,

shall be guilty of an offence and shall be liable on conviction.

Unlawful disclosure of information

It is relating to patents is the theme of a distinct offence. The sec 149 define this as, Any
person who being or having been employed in or at the Registry, Communicates any information
relating to patents or matters connected therewith obtained by him during the course of his em-
ployment in or at the registry to any person not entitled or authorized to receive such information
or discloses such information to the public or makes any other unlawful use of such information
shall be guilty of an offence.

Provision is also made for injunction relief in circumstances whose rights accruing to the
holder of a patent are infringed. 2

Footnotes: .

01. Law relates with Trade marks by Dr.Karunaratna
02. Law relates with Trade marks by Dr.Karunaratna
03. Law relates with Trade marks by Dr.Karunaratna

04. Materials published by WIPO

0s. Materials published by WIPO — page -06

06. Materials published by WIPO

07. Materials published by WIPO - pagel15

08. Materials published by WIPO

09. Direction issued by the Registry of patent and Trademarks on applying for patents

10. Direction issued by the Registry of patent and Trademarks on applying for patents — Para 3
11. Materials published by WIPO -Page 29

12. Materials published by WIPO — page 42

Reference:

Materials published by WIPO
Law relates with Trade marks by Dr.Karunaratna

- Srilanka’s Copyright law embodied in the code of Intellectual Property Act.
Direction issued by the Registry of patent and Trademarks on applying for patents.
Code of Intellectula Property Act No 52 of 1979 and Amendments.
W.R.Cornish - Intellectual Property.
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