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Dis Claimer;

All views expressed in the Neethi Murasu are those of the individual author
and are not to be attributed to the Law Students’ Thamil Mantram or Sri
Lanka Law College.

Unless expressly stated, the views expressed are the authors’ own and are
not to be attributed to any institution he or she may represent.

Reviews, responses and Criticisms,

The Law Students’ Thamil Mantram, welcomes any reviews, responses
and Criticisms of the Contents published in this issue.
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CHIEF JUSTICE’'S CHAMBERS

SUPREME COURT ¢@IBEFOEm0O HeOflo,

COLOMBO 12, 6FENDVOHI,
SRILANKA. emIE® 12,

Fax: ++ 94 (0) 11 2437534 : & ©@otd.

Tel: ++ 94 (0) 112422142 ozl :++94(0) 112437534

e-mail:scjlib@sltnet.lk OGS : ++94 (0) 11 2422142

Message from the Chief Justice

It gives me great pleasure to send this message of felig'\jftion Jor the publica-
tion of " Neethi Murasu”, the magazine of the Tamil Mantram of the Sri
Lanka Law College. This is the 43rd issue of the “Murasu”, which shows the
commendable degree of commitment, and dedication of succeeding groups
of law students who constituted membership of the Tamil Mantram Jor the
past 59 years.

The continued success of the Tamil Mantram Jor such a long period of time
depicts the high degree of communal and ethnic harmony that prevails in
the Sri Lanka Law College and the unifying role of the Law.

The magazine contains valuable art-les covering a wide are of law which
will help law students, practitioners and judges to keep their knowledge
abreast of recent developments in different subjects.

Whilst commending the Editorial Board, I wish the Tamil Mantram every
success and hope that the good work that has been done will be continued in
the future too.

—

Sarath N Silva
Chief Justice






Judge’s Chambers,
- Court of Appeal of Sri Lanka,
Colombo -1 2.
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Sri Lanka Law College

Message from the Patron

As the principal of Sri Lanka Law College and the Patron of the Law
Students’ Thamil Mantram it gives me great pleasure to contribute this message to
“ Neethi Murasu”. The Law Students’ Thamil Mantram has made a substantial con-
tribution towards the improvement of the quality of education at Sri Lanak Law
College. “Neethi Murasu” the Magazine they publish, contains articles on subjects
of particular interest to lawyers and law students and of general interest to others.
| believe this year's issue of the Magazine too will be of great value as in the
previous years. The fact that “Neethi Murasu” has been in existence for g long time
speaks of the enthusiasm, commitment and dedication of the committee and mem-
bers of the Law Students’ Thamil Mantram.

By providing a forum for student contributions the “Neethi Murasu” aims
af encouraging research of the law and developing the language skills of the
writers who in the near future will be entering the legal profession of this country.
The'con’rribuﬁon of the Law Students’ Thamil Mantram.is particularly important as
we live in an era where the number and the frequency of Violations of ethical

principles has increased. This leads to the erosion of public confidence in the pro-
fession.

The Law Students’ Thamil Mantram deserves to be congratulated for it
has proved itself o very viable student body that works towards the achievement
of its objectives. It has made a siginificant contribution to the life of the College
while promoting the interests of iis members. | wish the Law Students’ Thamil
Mantram all success in its future endeavours.

m,cg:;b@

W.D.Rodrigo
Principal, Sri Lanka Law College.
12™ January 2009
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THE RELEVANCE OF THE JUDICIARY IN A CONFLICTED SR1 LANKA

The Honorable Shiranee Tilakawardane
Justice of the Supreme Court of Sri Lanka

The joys of unity abound
When love accepts diversity
And prejudice cannot be found

-sper-

The war in the North continues to rage on between the Liberation Tigers of Tamil Eelam and the
Government of Sri Lanka. By some estimates, more than 70,000 lives have been lost as a result of

relatively continuous fighting spanning over twenty years,' a full one-third of the duration of Sri Lanka’s

post-colonial independence. With this in tow, the Government has had the incredibly difficult task of
seeking to achieve (i) effective protection of its citizens and an end to the conflict, and (ii) in spite of the
growing pains inherent to sucha daunting effort, preserving and strengthening public faith in the effectiveness
and legitimacy of Government. This road to peace and prosperity has not been easy or steady, however,
and, as an example, allegations of human rights violations at the hands of both players voiced by domestic
and international monitors have reached unprecedented heights.? In times such as these, I believe that itis
incumbent upon the Judiciary, a branch of government often overlooked when aiming to quell what is seen
to be a solely political issue, to prove its relevance by ensuring that the fundamental rights of the Constitution
are “respected, secured and advanced.” However, before we can understand just how the judiciary can
aim to fulfill this role, we must take a look more closely at the context in which the judiciary has had to
operate.

The nature of Sti Lankan society is that of a pluralistic one, an existence that carries great implication
for the way the branches of Sri Lankan government are, in theory, expected to function. As aresult of the
tumﬁltuous history of colonization and immigration that was historically involved in the evolving of this
island, there are several ethnic groups of varying combination and permutation of religion and race who

call Sri Lanka their home and sincerely believe that this and this alone is their mother country.* Given this

multi-ethnic, multi-cultural and multi-religious population, Sti Lanka’s Government has been uniquely tasked
with performing a two-tiered balancing act, attempting to balance the often competing interests among
these multiple groups and the communities they form within the state, and at the same time balancing the
efforts at much placation with efforts to maintain a unified Sri Lanka. For such governance to succeed, it
i clear that the Government has to effectively internalize the identity and ethos of these groups, only after
which a true understanding of how best to harmonize their desires, fear and personalities can be fully
understood and implemented. While several trees” worth of paper have been committed to detailing the
arguments back and forth with respect to the historical and present success, or lack thereof, of the
Government in meeting this responsibility,’ what is inarguable is that the now decades-long conflict continues
unabated and innocent civilians continue to suffer the risk of a brutal and purposeless death, constant

mental anguish, and the economic burdens ofa perpetual war which ultimately affect the daily lives of cach
and every citizen.
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It is in this context that the Judiciary has been left to operate, and yet it is the Judiciary who may be
rightfully seen as the institution which stands the greatest chance of, if not drastically altering the course of
the war, at least providing the citizenry with an opportunity for justice at the individual level and, in so
doing, even inspire confidence to effect change at the societal level.

The judiciary after all, is unique among the government institutions in its function, constitution and
operation, making it particularly well equipped to address a situation of conflict such as the present one.
The judiciary, at its essence, is a locus of deliberation and thought; its prime function is to settle disputes,
and to do so with the strength of decades of prior deliberation at hand in the form of udgment and dictum,
each providing insight into similar factual situations of times past, and their treatment by intelligent
men —and more recently, intelligent women — who have been particularly trained to deal with, and make
sense of, the complexity and detail that so often blurs right and wrong. Itis the Judiciary who has as its
lode stars the guiding values of equality, exclusivity and representation in resolving disputes. Its sea of
decisions is charted by a firm dedication to upholding the dignity and respect of the individual irrespective
of their social stratifications, holding all equal before the law. Equality, after all, is the cornerstone of the
Charter of Human Rights that guides the courts in meting out justice when the citizenry invoke them to
register their pain or grievance.

These men and women who rule the bench are those who’ve been appointed to a position for
near-lifetime tenure, removable only by a complex impeachment process and only for good reason. The
importance of this independence cannot be overstated as it is only when the roles of lawmaker and judge
are played by different state actors, does the danger of government arbitrariness greatly diminish. When
the power to make laws is separated from the power to interpret and apply them, the very foundation of
the rule of law is strengthened as judges are free to dispense justice without fear of reprisal.®

Inaddition to the operational and constitutional characteristics of the Judiciary that make for good
settlement possibilities, the judiciary’s existence as a promoter of equality makes it all the more useful in
attempting to affect badly-needed change. Equality is, after all, the common theme running through notions
of justice in every part of the world.” All fundamental rights, ifthey are to be afforded the people, have to
be interpreted through a lens of equality and fairness, two traits that the Judiciary must continue to inculcate
and preserve. As an example, the ability to judicially review legislative and executive action, perhaps the
single most important power afforded the courts, provides the judiciary with an opportunity to review
pending legislation for constitutional conformity before recommendation to the President of its passage
into law® and put an end to executive action it deems to be unconstitutional.’ From an international standpoint,
the Sri Lankan judiciary is uniquely situated as the protector of the country’s constitution, responsible for
advancing domestically, the transformative impactof  international instruments and legal declarations. "

Given the power and independence that the J udiciary is charged with, there is no time better than
now that the judiciary move forward as the bastion of fairness and equality it is supposed to be. It must
dispense justice even when doing so may not yield short term gratitude or results. It must not be afraid to
charter new territory, if such action is needed to redress a wrong or if such action serves to prevent future
injustices. Through such behavior, the disenfranchised and marginalized, which may have already lost faith
in the executive and legislative bodies of our government, will, I believe, become inspired to once again
believe that there is an avenue of protection and redress for them. The point of this article, then, and
indeed the point of the author’s more than 30 years of work with the law is simply this: we,asa people
must aspire to be a society in which no one is left behind, in which equality is not only and ideal but a
constitutional norm, in which we extend a hand to those disadvantaged and discriminated against, in which
we build bridges rather than erect walls in the pursuit of justice for all in a multicultural society. The
Honorable B.N. Kirpal, Chief Justice of the Supreme Court of India, has poetically echoed this sentiment:
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The one billion population of India consists of six main ethnic groups and fifty-two
major tribes, six major religions and 6,400 casts. The essence of secularism in India
can best be depicted if a relief map of India is made in mosaic, where the aforesaid
one billion people are the small pieces of marble that go into the making of a map.
Each person, whatever his/her caste, religions has his/her individual identity, which
has to be preserved, so that when priced together it goes to form a depiction with
the different geographical features of India. These small pieces of marble in the
form of human beings, which may individually be dissimilar to each other, when
placed to together in a systematic manner, produce the beautiful map of mother
India. Each piece, like a citizen of India, plays an important part in making of the
whole. The variation of the colors as well as different shades of the same color ina
map is the result of these small pieces of different shades and colors of marble, but
when one small price of marble is removed, the whole map of mother India would

be scarred, and the beauty would be lost.

So too, does such wisdom apply to Sri Lanka, a country whose very existence is that of acollage of ideas,
sensibilities, cultures, and traditions that are as diverse and far-ranging as the peoples from whom make
they originate. We must once and for all embrace this inescapable fact—indeed our very survival asa
country depends on it—and only then can Sti Lanka step forward and claim its rightful position upon the
world stage as a country who offers its people — ALL its people — the dignity, respect, protection,

encouragetnent and treedom they deserve to grow and prosper in harmonious co-existenc

(Footnotes)

' SeeV.R. Raghvan, Federalism and Conflict Resolution in Sri Lanka(2008)

2 A quick perusal of the major news-agencies will,onany given day, result in at least one or two articles bring
attention to this issue. See http:/in.reuters. com/article/southAsiaNews as one of many examples.

* See The Constitution of the Democratic Socialist Republic of Sri Lanka, Chapter I, Section 4(d)

4 The two main characteristics that mark a person’s ethnic heritage in Sri Lanka are language and religion
, which intersect to create what are commonly regarded as the four major ethnic groups here — the

(28

Sinhalese, the Tamils (Sri 1.ankan and Indian), the Sri Lankan Moors, and the Burghers. The Sinhalese
constitute approximately 74% of the population while theTamils constitute approximate 9%. SeeCIA World
Fact Book(2008).

5 As an example, one scholar describes the various points in the political landscape where

it is alleged Sinhalese-bias in post-independence government action gave rise to a Tamil perception of
marginalization: “The problem areas relate to the use of Sinhala as the official language in the transaction of
public business without due recognition of the rights of the Tamil-speaking people, employment opportunities
in the State services and the

public sector, opportunities for admission to the institutions of higher education, Government-sponsored
colonization in the Northern and Eastern Provinces which seeks to alter the demographic character of the
areas which are no predominantly inhabited by Tamils, the lack of an adequate programme of economic
development for areas inhabited by Sri Lankan Tamils, and the demand for greater autonomy in administration
at the regional level in the predominantly Tamil areas.”See H.L. De Silva, Pluralism and the Judiciary in
Sri Lanka, The Role of the Judiciary in Plural Societies(1989)

¢ SeeChapter X1V, Section 122 and 124, Constitution of the Democratic Socialist Republic of Sri Lanka

, as amended, for the provisions dealing with the appointment and removal of higher and lower-level judges.
See also, O’Connor, Sandra Day, The Importance of Judicial Independence(2003).

58 pyer 2008 12 Sovidry CaL' L B8



" Equality under the law, at least as a stated goal of a state’s judiciary, is nearly ubiquitous among the world’s
nations. There have been notable exceptions, however. The reader is urged to research South Africa’s
now-dismantled Apartheid system for a startlin g example of institutionalized subjugation and discrimination
of various racial groups within South Africa out of a belief of the superiority of white people — a racial
minority there — over the nation’s various other racial groups.

¥ A recent example if the judiciary’s exercise of this power is the special determination recently made by
theSupreme Court regarding the anticipated Victim andWitness Protection Bill that such bill is, subject to
proffered changes, in conformity with the pith and substance of the Constitution.

? An example of the courts use of judicial review to root out discriminatory and damaging executiveis the
Supreme Court’s 2007 issuance, in response to a state-initiated eviction of significant numbers of Tamils
from Colombo lodgings, of a stay order on the ground that such eviction was an unconstitutional violation of
their fundamentalrights.SeeSCFR | 77/2007, SCFR 196/2007, andSCFR217/2007 ;

"To this end, the court has had some recent successes. The aforementioned bill in footnote 8, supra, is one
such

example, as the drafting of the aforementioned bill was informed by international precedent to bring Sri
Lanka into

conformity with international standards, practices and enforcement of such rights.

%*
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ARBITRATION LAW & PROCEDURE IN SRILANKA,
| INDIA
AND UNCITRAL NATIONS

Hon. Justice Saleem Marsoof, P.C.
Judge of the Supreme Court

Introduction

Businessmen and enterprises involved in international trade transactions with foreigners and companies
incorporated in other countries, do everything possible to avoid any dispute arising. However, the unexpected
sometimes happen, and parties to international trade transactions often get dragged into a dispute of an
international nature. When this happens, there can be several problems that may arise, from differences
such as language, legal system and difficulties enforcing judgments of courts of one country in another
country. Some of these problems can be effectively overcome only through international commercial
arbitration.

Although we are very familiar with our laws and judicial institutions, to a foreigner our legal system and
court structure might appear complex and complicated. Similarly, despite the fact that our Constitution
contains elaborate provisions for ensuring the independence of the Judiciary' and treating all persons, including
foreigners, as equal before the law? a foreigner or foreign company might not have the same confidence in
our justice system. We too may feel the same way if we have to go to another country and invoke the
jurisdiction of a foreign court to resolve a dispute. Worst still, even if we win a case abroad, we could still
have trouble having the judgment of that court enforced in our own country. For example the Reciprocal
Enforcement of Judgements Ordinance of 1921° is very limited in its application and is confined to the
enforcement of judgements of the Superior Courts of the Un ited Kingdom, and only on the basis of reciprocity,
to the enforcement of judgements of “Her Majesty’s Realms and Territories.”™

International Commercial Arbitration provides the solution to these and other problems that could arise in
the context of an international commercial dispute. The UNCITRAL Model Law on International Commercial
Arbitration® has helped tremendously to provide uniformity in the applicable laws and procedure. Countries
which have adopted the Model Law and fashioned their national laws accordingly are for convenience
described as ‘UNCITRAL Nations’, These countries include Australia, Bahrain, Bermuda, Bulgaria, Canada
(both federal and provincial), Cyprus, Egypt, Finland, Guatemala, Hong Kong, Hungary, India, Kenya,
Malta, Mexico, Nigeria, Peru, Russian Federation, Scotland, Singapore, Tunisia, Ukraine and certain States
of the United States such es California, Connecticut, Oregon and Texas.

The objective of this article is to provide an comparative outline of the law and procedure relating to
International Commercial Arbitration that prevails in Sri Lanka, India and other UNCITRAL Nations, so

that it will facilitate international trade as well as the resolution of disputes trough international commercial
arbitration.

What is International Commercial Arbitration?

At outset. it is necessary to understand what is meant by “International Commercial Arbitration”. An
arbitration may be regarded as international, if its subject matter, its procedure or its organization is international
in character, or if the parties involved are connected with different jurisdictions. Additionally, the arbitration .
must involve a dispute which is “commercial” in nature. There can be some disagreements as to whether
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a dispute is “commercial” in nature. The UNCITRAL Model Law gives a broad interpretation to this term
so that it covers “all relationships of a commercial nature”, which includes, but is not confined to, the supply
or exchange of goods or services, distribution agreements, agencies, factoring, leasing, construction of
works, consulting, engineering, licensin g, investment, financing, banking, insurance, exploitation agreement

(concession), joint venture and other forms of industrial or business corporation, carriage of goods or
passengers by air, sea, rail or road.

Arbitration is perhaps the oldest form of dispute resolution, and it probably pre-dated litigation.6 It has been
used by ancient civilizations from time immemorial to resolve disputes and to preserve the peace. Evidence
of its use as an institutionalised form of social control and dispute resolution can be found as early 4s about
3,000 B.C. in Egypt, Babel and Assyria.7 It was popular in ancient Greece and Rome, where an institutional ized
system of combined mediation and arbitration appears to have been the preferred means of resolving civil
disputes.8 The Holy Quran® recommended arbitration for the resolution of a dispute between husband and

wife through “an arbiter from the side of the family of man and an arbiter from the side of the family of
woman.”

In Sri Lanka, which has a rich tradition of alternate dispute resolution going back to two thousand five
hundred years,'® a network of mediation boards provide a system of pre-litigation compulsory mediation."
The Civil Procedure Code, which was enacted in 1 889, conferred power to the courts, on the application of
the parties to an action, to refer any dispute for arbitration'2 and also provided the mechanism for enforcing
the awards of the arbitrators where the parties had referred a dispute for resolution through arbitration
without the intervention of a court.'* The aforesaid mechanism has now been replaced by the Arbitration
Act of 1995," which in fact repealed Sections 696 to 698 of the Civil Procedure Code and the Arbitration
Ordinance. An elaborate system also exists in Sri Lanka for the settlement of industrial disputes through

conciliation or arbitration.'s In the co-operative sector, arbitration is the primary mode of settlement of
disputes. '

While therefore arbitration is not new as a system of dispute resolution, it must be stressed that it earned its
modern impetus thanks to the great technological advances of the twentieth century. In fact, the internet
has surpassed the radio, the telex, the telephone, the television and the telefax in propelling the phenomenon
of globalisation and facilitating easy movement of goods, services and funds. This in turn has generated an
unprecedented surge in international commercial activity, which needless to say, has also given rise to a
large volume of disputes which by their very nature demand speedy resolution. The concept of ‘party
autonomy’ associated with arbitration not only allows the parties to select their arbitrators, 17 the seat of
arbitration18 and the rules of procedure to be followed by the arbitrators, 19 but even permits them to chose
the “rules of law” to be applied in determining the substantive dispute before them.

The hallmark of international commercial arbitration has been its ability to overcome laws delays through
procedures that the parties themselves can lay down, while reducing the cost of international litigation. It
has been able to overcome serious conflicts of law issues that necessarily arise from the interaction of
people and companies belonging to various legal systems in the arena of commerce,20 and complex
jurisdictional problems that emanate from cyberspace in which commercial transactions are increasingly
contracted.21 In fact, it is these features that have compelled the business community to look to international
commercial arbitration as the only viable means of dispute resolution.

It is therefore important for modern businessmen as well as lawyers to know somethin gabout the Arbitration
Law and Procedure in Sri Lanka, India and the vast majority of countries that have adopted the this need.
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Sri Lanka has a comprehensive, contemporary and progressive legal framework to support domestic and
international arbitrations. Sri Lankan arbitration laws, services, facilities and institutions are on par with
many counties known for maximum judicial support for arbitration and minimal intervention.

(b) Arbitration Law and Procedure applicable to Domestic and International Commercial Arbitration

The Sri Lankan Arbitration Act applies uniformly to the conduct of domestic arbitration proceedings as well
as to international commercial arbitration with a foreign element where at least one of the parties is a citizen
of another country, a company incorporated abroad or a foreign government. Concepts such as party
autonomy, minimal judicial intervention, independence and impartiality of the tribunal, and effective
enforcement of awards are respected by the provisions of the Sri Lankan Act, which recognizes that
domestic arbitration proceedings are “consensual in nature and private in character.” The salient features
of the Act may be summarized as follows:-

(a) The preamble to the Arbitration Act specifically states that it is “an Act to provide for the conduct
“of arbitration proceedings; to give effect to the Convention on the Recognition and Enforcement of
Foreign Arbitral Awards; to repeal the Arbitration Ordinance (Cap 93) and certain Sections of the

Civil Procedure Code (Cap 101); and to provide for matters connected therewith and incidental
thereto.”

(b) The Act regulates the conduct of all arbitration proceedings conducted in Sri Lanka and also provides
for the recognition and enforcement of domestic as well as foreign arbitral awards.

(¢) The High Court holden in the judicial zone of Colombo, or the High Court holden in such other zones
as may be designated by the Minister in charge of the subject of Justice with the concurrence ofthe
Chief Justice by order published in the Gazette, has jurisdiction in respect of matters regulated by
the Act inclusive of recognition and enforcement of domestic and foreign arbitral awards.”

(g) The courts respect the agreement of parties to arbitrate except when this is contrary to public
policy or the dispute is not capable of being determined by arbitration.?* and will not exercise
jurisdiction to hear and determine such matter if a party objects to the court exercising jurisdiction
in respect of such matter.” There is no express provision in the Sri Lanka Arbitration Act conferring

power to a court to stay any legal proceedings commenced by a party to an arbitration agreement
pending the arbitration proceedings.

(h) The parties are free to agree on the place of arbitration, failing which the arbitral tribunal, having

regard to the circumstances of the case, including the convenience of the parties, shall determine
it

(i) The parties are free to chose the language for the conduct of proceedings, and in the absence of
agreement of parties, the tribunal is free to chose any language it deems appropriate.

) The Sri Lankan Arbitration Act preserves the doctrines of severability of the arbitration
agreement and kompetenz-kompetenz, so that the tribunal can rule on its own jurisdiction.””
(k) Subject to the provisions of the Act, the parties are free to agree on the procedure to be followed by

the arbitral tribunal in conducting the proceedings. The parties may, of course, agree to confer to the tribunal
the power to decide on the procedure, and such power shall include the power to determine the admissibility,
relevance and the weight of any evidence.”® Unless otherwise agreed upon by the parties, evidence before
the arbitral tribunal may be given orally in writing or by affidavit and the tribunal will not be bound by the
provisions of the Evidence Ordinance.”

Q) The arbitral tribunal is bound to decide the dispute referred to it in accordance with the rules of law
as are chosen by the parties as applicable to the substance of the dispute.®® The parties may select a
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national law of their choice or even lex mercatoria or shari’at principles as theapplicable rules of law. The
Act expressly provides that the tribunal should decide according to considerations of general justice and
fairness or trade usages only if the parties have expressly authorized it to do so.’!

(m)  Ifthe parties do not choose the applicable substantive law, the Act authorizes the tribunal to apply
the law determined by the conflict of law rules which it considers applicable.* In this context it must be
noted that the Act expressly discards renvoi, unless the parties agree to the contrary.

(n) If all the parties agree, the tribunal may use mediation, conciliation or any other procedure at any
time during the arbitral proceedings to encourage settlement. Any such settlement may be recorded as an
award on agreed terms.®

(o) The Act makes provision for the arbitral tribunal to order interim measures necessaty to protect or
secure the claim which forms the subject-matter of the dispute. Such orders have to be enforced through
the High Court.* Where it becomes necessary to obtain interim relief prior to the setting up of the arbitral
tribunal or such measures may involve a person who is not a party to the arbitration agreement, Sri Lankan
courts have not hesitated to grant such relief.

® An appeal lies on a question of law to the Supreme Court (with prior leave) against the tribunal’s
order of interim measure of protection.’

(@ A party to arbitration proceedings may with the prior consent in writing of the tribunal obtain summons
from the High Court to compel the attendance of witnesses and production of documents before the tribunal.®
A witness who fails to attend after summons or resists giving evidence by refusing to take an oath or make

an affirmation or fails to produce a document or do any other thing may be compelled to do so by the Hi gh
Court. ¥7

{r) The tribunal has no power to act in respect of consolidation of arbitral proceedings and concurrent
hearings, unless power is expressly conferred by the parties on agreed terms. The parties are free to agree
on these matters.

(s) The tribunal must deal with any dispute submitted to it in an impartial, practical and expeditious
manner after giving each party ‘reasonable opportunity’ to participate in the proceedings.*

) Subject to the agreement of the parties, the tribunal may appoint experts, legal advisers or assessors
to assist it on specific issues.

(u) The tribunal may continue the proceedings ex parte and make an award where a party fails to
appear before it or comply with any order without reasonable cause

W) The tribunal must give its award without undue delay and a party may apply under Section 31 of the
Act to have the award enforced as if it were a decree of the High Court, unless it is set aside by that Court
under Section 32. In State Timber Corporation vs Moiz Goh (Pte) Ltd., the Supreme Court highlighted
the consensual nature of arbitration proceedings as opposed to enforcement proceedin gs, and stressed that
“the judicial proceeding for enforcement is not a continuation of the arbitration proceeding.”40

(W) Anaward shall be made by the majority of the arbitrators and shall be in writing and signed at least
by the majority where the tribunal consists of more than one arbitrator.*!

) An award is deemed to be final and binding on the parties there’[‘o,42 and can be set aside only on the
grounds specified in Section 32.
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) The Act makes provision for appeal to the Supreme Court (with prior leave) against an order of the
High Court setting aside or refusing to set aside an award.”’

(c) Recognition and Enforcement of Foreign Arbitral Awards

Sri Lanka was one of the first signatories to the Convention on the Recognition and Enforcement of Foreign
Arbitral Awards (New York Convention) which it ratified without any reservations. The Sri Lankan Arbitration
Act provides that a foreign arbitral award shall be recognized as binding, and may be enforced
(unless set aside under Section 32) by filing in the appropriate High Court an application in
accordance with the provisions of Section 31. In terms of this Section, the application for enforcement
of the award should be accompanied by the original or duly certified copy of the arbitration agreement and
the award sought to be enforced. If these are in a language other than the language of the court or English,
a certified translation into the language of the court or English should also be produced.

The Act does not provide a mechanism for setting aside an award made in an arbitration held outside Sri
Lanka, but the High Court has the power to refuse recognition or enforcement of a foreign award upon
objection being taken on any of the grounds specified in Section 34 of the Act which are similar to those
specified in the New York Convention. Recognition or enforcement may also be refused if the High Court
finds that the subject matter of the award was not capable of settlement by arbitration under the law of Sri
Lanka or if the award is contrary to the public policy of Sri Lanka. Any provision of foreign law required to
be proved in such proceedings has to be proved as fact through expert testimony.* A party aggrieved by

the decision of the High Court may appeal to the Supreme Court only on a question of law and with the
leave of the Supreme Court first obtained.*

(d) Local differences and deviations from UNCITRAL Model Arbitration Law and Indian law

Although the Sri Lanka Arbitration Act closely follows the UNCITRAL Model Law with respect to form,
and treats an exchange of letters, telexes, telegrams or other means of telecommunication (presumably
including e-mail) as an ‘agreement in writing’,* the Model Law appears to be wider than the Sri Lankan
Act and includes within that definition even an exchange of statements of claim and defence in which the
existence of an agreement is alleged by one party and not denied by the other.*’ Section 7(4) of the Indian
Arbitration Act follows the Model Law.

In terms of Section 5 of the Act where a party to an arbitration agreement institutes legal proceedings in a
court against another party in respect of a matter agreed to be submitted to arbitration, the Court will not
exercise jurisdiction and dismiss the action whereas under the Model Law*® and the Indian Arbitration Act”
court proceedings will be stayed to enable the reference for arbitration.

Article 9 of the UNCITRAL Model Law and Section 9 of the Indian Arbitration and Conciliation Act, 1996
expressly recognise the right of a party to an arbitration agreement to seek interim measures from a court
before or during arbitral proceedings, whereas Section 5 and Section 13 of the Arbitration Act of Sri Lanka
appear to suggest the contrary. However, this lacuna has been addressed by the decision of the Court of
Appeal in Backsons Textile Industries Ltd. v. Hybro Industries Ltd.*® Under Article 17 of the Model
Law and Section 17 of the Indian Act, the parties may by express agreement take away the power of the
arbitral tribunal to grant interim measures, but this is not possible under the Sri Lankan Act.

According to Article 11 of the Model Law and Section 11 of the Indian Act, the time limit for a party to
appoint an arbitrator or for the party selected arbitrators to appoint the third arbitrator to avoid appointment
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being made by the default authority is 30 days whereas under Section 6 of the Sri Lankan Act the time limit
is 60 days. Under Section 11 of the Indian Act, the default authority is the Chief Justice of India or any
person or institution designated by him. The default authority in Sri Lanka is the High Court. There is no
provision in the Sri Lankan Act fashioned on Article I'1 of the Model Law to the effect that unless otherwise
agreed by the parties, no person is precluded by reason of his nationality from acting as an arbitrator.

Section 10(2) of the Sri Lankan Act provides that an arbitrator can be challenged only if there is justifiable
doubt as to his impartiality or independence, whereas according to Article 13 of the Model Law and Section
13 of the Indian Act an arbitrator may also be challen ged if he does not possess qualification agreed to by
the parties. A Sri Lankan court would regard such disqualification as a matter going into the competence of
the tribunal remediable under Section 1 1(1) of the Act. The time limit for challenge under the Model Law
and the Indian Act is 15 days whereas under the Sri Lankan Act it is 30 days.

Unlike Article 23 of the Model Law and Section 23 of the Indian Arbitration and Conciliation Act, the Sri
Lankan Act does not expressly provide for the procedure of filing statement of claim and statement of

defence. However, parties generally adopt institutional rules providin g for the filing of such statements or
provide for the same by express agreement.

The Sri Lankan Act encourages amicable settlement of disputes, and Section 14(1) provides expressly
that, efforts for settlement will not be incompatible with arbitration proceedings and that the Tribunal may
use mediation, conciliation or other ADR Methods to encourage settlement, and if successful record the
settlement in the form of an award. Article 30 of the Model Law and Section 30 of the Indian Act provide
for the termination of proceedings where the parties settle the disputes.

Once an award is made, the Model Law®' and the Indian Act? provide for any correction or interpretation
of the award to be made within 30 days. The Sri Lankan Act provides only 14 days for this purpose.s*
Similarly, an application for setting aside an award has to be made within 3 months in terms of Article 34 of

the Model Law and Section 34 of the Indjan Act, whereas Section 32 of the Sri Lankan Act gives only 60
days for this purpose.

Although the Model Law does not specify a time limit leaving the matter in the hands of national legislatures,
Section 31 of the Sri Lankan Act requires that an application for the recognition or enforcement of an
award (whether domestic or foreign) to be made within 1 year from the makin gofthe award. Section 36 of
the Indian Arbitration and Conciliation Act, 1996 provides for enforcement of domestic awards under the
Code of Civil Procedure, 1908 in the same manner as if it were a decree of the court.

Section 33 of the Arbitration Act of Sri Lanka, which provides for the enforcement of foreign arbitral
awards, has been formulated in the same lines as Article 35 of the UNCITRAL Model Law, and does not
seek to distinguish between enforcement of New York Convention Awards and Geneva Convention Awards
as does Part II of the Indian Arbitration and Conciliation Act, 1996. In fact, under the UNCITRAL Model
Law as well as the Indian Act, only foreign awards arising from a ‘commercial’ relationship are capable of
being recognised and enforced, whereas the distinction between ‘commercial® and “other’ arbitration is
irrelevant under the Sri Lankan Act.

(e) Arbitration institutions, procedures and facilities

In Sri Lanka ad hoc arbitration is very much in vogue despite the fact that there are two well established
arbitration centres in Colombo, the commercial capital of Sri Lanka. The oldest arbitration centre is the
Arbitration Centre of the Sri Lanka National Council of the International Chamber of Commerce (ICC)
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which was set up in 1985 and provides facilities for the conduct of ICC as well as arbitrations under other
rules, but the large majority of its arbitration proceedings are ad hoc proceedings.

The only institutional arbitration centre in Sri Lanka is the ICLP Arbitration Centre which was established in
1996 by the Institute for the Development of Commercial Law and Practice (ICLP), a non-profit
organization incorporated and funded by leading private sector companies in Sri Lanka with the objective of
creating and developing the infrastructure necessary for a market economy. ICLP played a major role, in
collaboration with the Swedish International Enterprise Development Corporation (SWEDECORP) and the

Swedish Institute for Legal Development (SILD) in enacting and popularsing the current Arbitration Act of
Sri Lanka.

At the ICLP Arbitration Centre, unless otherwise agreed, arbitration proceedings are conducted according
to the ICLP Arbitration Centre Rules modeled on the Rules of Arbitration of the Stockholm Chamber of
Commerce, under which the proceedings should be completed within 1 year from the date of the reference.

The ICLP Arbitration Centre Rules provide that, if the parties have so agreed, arbitration proceedings may
be conducted under other rules such as the ICC Rules or UNCITRAL Rules. The parties may also opt for
the Expedited Rules of the ICLP Arbitration Centre which provides a fast track for proceedings to be
completed within 3 months.

The ICLP Arbitration Centre is in the process of establishing regional centres outside Colombo with the
view of taking arbitration to the villages.

(f) Frequently asked questions
Q. Can international commercial disputes be resolved by arbitration in Sri Lanka?

A. International commercial disputes can be settled in Sri Lanka by choosing Colombo as the place for
international arbitration. At present, the ICC Arbitration Centre and the ICLP Arbitration Centre render
services in such matters.

Q. How much does an arbitration cost?

A. Arbitration is not too expensive in Sri Lanka due to availability of hotels at fairly low rates and the
availability of a large number of arbitration experts, advocates and arbitrators who charge lower fee in
comparison to lawyers and experts in many other countries. Arbitration centre charges are also extremely
competitive. For instance, the advance (deposit) payable to the ICLP Arbitration Centre at the
commencement of an international commercial arbitration is only SL Rs. 100,000. The ICLP Secretariat
charges (inclusive of payment for stenographers) is SL Rs. 11,000 per day, and an additional sum of SL
Rs. 5,000 per hour is payable for the use of the arbitration hall.

Q. What kind of matters cannot be referred for arbitration?

A. Generally, matters involving moral questions and criminal matters cannot be resolved by arbitration.
Further, constitutional matters such as those involving violations of fundamental rights, public law issues,
matrimonial matters, like divorce or maintenance, dissolution or winding up of companies and insolvency
matters are not arbitrable.

(g) Common pitfalls, errors and mistakes
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Although the Common Law of Sri Lanka is Roman Dutch Law, almost all commercial matters are governed
by principles of English law introduced through the Introduction of English Law Ordinance or contained in
Sri Lankan Ordinances or Acts which codified principles of English law wholly or in part.

While Sri Lankan courts are not different from those in other countries as far as law’s delays are concerned,
fortunately, the Commercial Hi gh Court in Colombo is geared to fast-track commercial cases involving high

value, and applications made to the H igh Court at various stages of arbitration proceedings and challenges
to awards are disposed of extremely expeditiously.

Although most proceedings in these courts are conducted in English, it will be prudent to check whether at
a given point of time, pleadings can be filed in that language.

(h) Tips

In selecting the seat or place of arbitration for resolving disputes involving foreign parties, an important
consideration is whether the selected country has adopted the UN Convention for the Recognition and
Enforcement of Foreign Arbitral Awards (New York Convention), as legal impediments could arise in enforcing
abroad an arbitral award made in a non-New York Convention country. Colombo is an ideal place for
arbitration in view of its proximity to major Indian cities, frequency of flights, affordable hotel rates and
availability of facilities and resources for the conduct of arbitration. It is important to consider the role
played by the courts in Sri Lanka in supporting (and not unduly interferin g with) arbitration proceedings.

Parties should choose arbitrators and experts carefully. They can ask the arbitrator or expert to provide
information on following: (a) the number of arbitration cases conducted as arbitrator or before arbitrators,
(b) number of cases conducted before courts, (c) nature of arbitration cases conducted and amount involved,
(d) average time taken for disposal of the cases and (e) published works / judgments, etc. Information so
provided can also be verified from the relevant arbitration centre.

(J) Models / Samples

The ICLP Arbitration Centre, Colombo recommends the following model arbitration clause for general
use:-

“Any doubt, difference, dispute, controversy or claim arising from, out of or in connection with this
contract, or on the interpretation thereof or on the rights, duties, obligation, or liabilities of any
parties thereto or on the operation, breach, termination or invalidity thereof, shall be settled by
arbitration in accordance with the Rules of the Arbitration Centre of the Institute for the Development
of Commercial Law and Practice, Colombo, Sri Lanka”.

Ifit is the intention of the parties to expedite arbitration proceedings, the following clause is recommended:-

“Any doubt, difference, dispute, controversy or claim arising from, out of or in connection with this
contract, or on the interpretation thereof or on the rights, duties, obligation, or liabilities of any
parties thereto or on the operation, breach, termination or invalidity thereof, shall be settled by
arbitration in accordance with the Rules for Expedited Arbitrations of the Arbitration Centre of the
Institute for the Development of Commercial Law and Practice, Colombo, Sri Lanka”.

Footnotes

"Arts. 105-117 of the Constitution of the Democratic Socialist Republic of Sri Lanka, 1978.
* ibid, Art 12(1).
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4 ibid., Section 6(1). Further the definition of “judgement” in Section 2(1) confines the application of the O
rdinance only to judgements making any sum of money payable, and does not cover orders for specific
performance or injunction.

S UNCITRAL Model Law on International Commercial Arbitration, 1985 — UN doc. A/40/17, Annex 1
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195ee, A.R.B. Amarasinghe, ‘Sri Lanka Arbitration Act’ in K. Kanag-Isvaran & S.S. Wijeratne (Ed.)
Arbitration Law in Sri Lanka (2007) 9 at page 13.

1l See, Mediation Boards Act No. 72 of 1988 (Sri Lanka), as subsequently amended.

12 See, Sections 676-695 of the Civil Procedure Code No. 2 of 1889 (Sri Lanka), as subsequently amended.
13 jbid.,Sections 696-698.

14 Arbitration Act, No. 11 of 1995 (Sri Lanka).
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17 See,Section7(1) of the Arbitration Act No. 11 of 1995(Sri Lanka).

18 ibid.,Section 16.
19 ibid.,Section 17.

2 See. Michael Pryles, Choice of Law Issues in International Arbitration

reproduced in ‘CURRENT LEGAL ISSUES IN INTERNATIONAL ComMEeRciAL Litigation’ 105 (Ed. Teo Keang Sood,
1997); Lakshman Marasinghe, PRINCIPLES OF INTERNATIONAL TRADE Law (1998) Chaps. 1 and 2; Dalhuisen,
INTERNATIONAL COMMERCIAL, FINANCIAL AND TRA\‘DE Law (2004) Chapter 2; Charles Wild, CoNrLiCT OF LAWS
(2005).

21 Ankit Majmudar, 4 Global Medium in a Territorial World — Jurisdiction and the Internet, in
NandanKamath, CoMPUTERS, INTERNET AND E-COMMERCE — A GUIDE T0 CYBERLAWS AND THE INFORMATION
TecHNOLOGY AcT, 2000, WITH RULES AND NOTIFICATIONS 20 (2%Ed. 2000).

2 Saleem Marsoof, ‘Judiciary and the Arbitral Process’ in S.Marsoof & N. Wigneswaran (Ed.) In Pursuit
of Justice(2008) 33 at page 35.

2 See, the definition of the term “High Court” found in Section 50 of the Arbitration Act, No. 11 of 1995 (Sri
Lanka). '

2 jbid.,Section 4.

%5 ibid.,Section 5.

2 jbid., Section 16.

2 jbid., Sections 11 and 12.

28 ibid.,Section 17.

¥ ibid.,Section 22.

% jbid.Section 24(1).

3 jbid.,Section 24(4).
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3 ibid.,Section 14.

3* ibid.,Section 13.
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CONSTITUTIONAL HISTORY OF SRILANKA

Hon.Justice D.J.De.S.Balapatabendi
Judge of the Supreme Court

SRI LANKA went through a number of Constitutional changes under British occupation before the
people had their share in running the Government.

On the 16th of February, 1796, with the surrender of Colombo by the Dutch, the Maritime Prov-
inces of Ceylon passed into British hands and were made a dependency of the Presidency of Madras and
administered by the British East India Company. Before long the mismanagement and corruption of the
Madras officials, unacquainted with the language and customs of the people and ignorant of the fiscal
system that prevailed in the Island for centuries, brought about a revolution.

This resulted in the appointment in 1797 of Sir Frederick North as the first Governor of Ceylon. By
the constituion of 1798 which followed the Colonial pattern, all civil and military powers were vested solely
in the Governor as the King’s representative, but he was to act under the directions of the East India
Company and the Governor-General of India. This form of Govenment proved unsatisfactory as the
Governer under this Constitution was placed in an anomalous position having to serve two masters.

. With the Peace of Amiens, British settlements in Ceylon became a part of the British Empire and
were made a Crown Colony in 1802. The Governor had complete power of Government, which he exer-
cised with the advice of a Council, consisting of he Chief Justice and the Officer in Command of the Troops,
the Secretary to the Government and two officials nominated by the Governor.

After an unsuccessful attempt in 1803, led by the Governor Sir Fredrick North, the British finally
succeeded in capturing the Kandyan Kingdom in 1815 and the annexation of the Kandyan Province to the
British Empire was officially declared and proclaimed by the Kandyan Convention of 1815. the Kandyan
provinces were administered by the Governor through the Resident at Kandy and a Board of Commission-
ers consisting of the Resident in Kandyan as president, the Judicial Commissioner and the Revenue Com-
missioner. The Board operated through the Govenment Agents, European officials under whose control
were placed the Dissawes, the Ratemahattayas and the subordinate Headmen.

By this time there had been a change in the British colonical policy and the Parliament of Great
Britain sent Sir William Colebrooke and Charles Hay Cameron to report on the political and legal struc-
ture of the Island. Colebrooke who dominated the inquiry. He had no sympathy with mercantilism or other
restrictions on trade and production. The report made by the Colebrooke Commission provided a basis for
a change in the form of Govenment. The Island was administered as one unit with the Constituion of March
1833, providing two separate Councils, namely the Legislative Council and the Executive council. The
Executive Council consisted of the Chief Officers of State and a nominated member. The Legislative
Council consisted of six unofficial memberes to be selected from among “the Chief Land Proprietors and
Principal Merchants” of the Island of nine official members. The Governor was forbidden to assent to
certain legislative measures. This Constitution which introduced and elementary form of representation by
the appointment of six nominated unofficial members could be said to have laid the foundation for a demo-
cratic form of government which the Island enjoys today. Although the Governor was empowered to
appoint the six unofficial members to the Legislative Council, he did not exercise this power until 1835 when
three Ceylonese were appointed. Three Europeans were added in'1837, and in 1899 the number of unoffi-
cial members were increased to eight, thus giving the officials a majority of one only. The unofficial
members were then a Low Country Sinhalese, a Kandyan Sinhalese, a Tamil, a Burgher, a Moor and three
Europeans. In 1860 the Governor’s power to select subjects for debate was taken away and any member
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was allowed to put own a motion, but subject to the provision that no motion to dispose of or charge any part
of the revenue could be introduced unless proposed and authorized by the Governor. The European and
Burghers took the lead at that time and clamoured for an increase in the number of unofficial members and
even demanded responsible government. The si gnificant feature in the development of the Constitution was
the formation of the Ceylon League in 1865 to obtain an unofficial majority in the Council. Later constitu-
tional provisions were inserted by Letters of patent providing for the office of the Governor-General and the
Commander-in-Chief. The Letters of Patent empowered the Governor to appoint a Legislative and an
Executive Council. The Instructions provided for the membership and functions of these two Councils. The
Instructions also determined what class of legislation should be reserved for the Queen’s assent.

By the end of the 18th century a new spirit was arising among the Ceylonese and a new constitu-
tional agitation led by Sinhalese and Tamils among who were, Sir Ponnambalam Arunachalam, Sir
Ponnambalam Ramanathan, the brothers FR.Senanayake and D.S.Senanayake, Sir Baron Jayatilake, Sir
Marcus Fernando and Sir James Peiris. Despite agitation, the principle of official majority was retained,
but for the first time the principle of election was introduced and this Constitution contained the principle of
representation of communities. The number of officials in the Legislative Council was raised to eleven and
the number of unofficial members was increased to ten. Of these, four were to be elected for new constitu-
encies on lines described as European Urban, European Rural, the Ceylonese and the Burghers. The other

six were still nominated by the Governor and included two Low-Country sinhalese, one Kandyan sinhalese,
two Tamils and a Muslim.

The 1924 Constitution for the first time provided for representative government as defined by the
Colonial Law validity Act 1865. The Council consisted of 12 official members and 37 unofficial members.

In 1928 when the Donoughmore Commission investigated the position, it was found that only 4 per
cent of the population had the vote. Responsibility was not vested in the Legislative Council, because,
though that Council had very wide powers, effective control remained vested in the Governor. One of the
land marks of our constitutional history was the grant of adult franchise on the recommendation of the
Donoughmore Commission. The Donoughmore system of Government consisted of Executive Commit-
tees and it was based on the pattern of the London County Council. The Legislature was the State Council.
It was divided into Seven Executive Comunittees, each of which was in charge of a group of government
department. Each Committee elected of its own Chairman who became the Minister in charge of various
departments within its control. besides these Ministers, there were three officers of State, namely, the
Chief Secretary, Legal Secretary and the Financial Secretary.

The formation of the “Sinhala Maha Subha” by the late S.W.R.D.Bandaranaike in 1937, the All
Ceylon Tamil Congress in 1944, the Ceylon Moors Association in 1935, the Burgher Political Association in
1938, and the Ceylon Indian Congress in 1939 aggravated communal tension. The existence of the Euro-
pean Association in 1918, the All Ceylon Malay Association in 1932 and the Ceylon Muslim League in 1934
continued to thrive. The late D.S.Senanayake and others agitated for further reforms and demanded Do-
minion Status for Ceylon. Sir Ivor Jennings was requested to draft a constitution based on the White Paper
issued by the Cabinet. The great services rendered by the late D.S.Senanayake, Sir Oliver Gunatilleke and
others during the Second World War were recognized by the British Government which promised to look
into the reforms at the close of the war. In compliance with the request made by these leaders, the
Soulbury Commission came to Ceylon and recommended the basic norms for the Constitution of 1947. In
December, the Ceylon Independence Act 1947, was passed by the Parliament of the United Kingdom, and
came into operation on February 4 1948. Under this Constitution the Legislature consisted of the Parlia-
ment and the Senate. The Parliament had full control over financial bills. Other bills had to pass through the
Senate and get the sanction of the Governor-General. The Senate had only delaying powers. If this body
rejected a Bill passed by the Legislature, the Legislature wasin no way fettered to pass the Bill as law. This
Constitution was based on the Westminister model and worked fairly satisfactorily from 1948 to 1962. On
the recommendation of the Constitutional Assembly the first Republican Constitution of 1972 was ushered.
The Coalition justified its action by statin g that they were catrying out the mandate of the people relying on
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the adult franchise.

The 1972 Constitution made Parliament (National State Assembly) supreme. This Body exercised
the supreme power of the people and had the power to make laws and also exercise judicial power through
the courts. The executive power of the people was exercised by the Prime Minister and the Cabinet. The
President was merely the formal Head and excepting in two matters, he had to get the written consent of
the Prime Minister although in strict theory he was the Head of the Executive. The Prime Minister wielded
extraordinary powers. Some Fundamental Rights were enshrined in the Constitution.
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Legal Framework for Environmental Conservation
and Sustainable Development

Hon. Justice L.K.Wimalachandra
Judge of the Court of Appeal

Introduction:

The ‘Environment’ can be defined to mean the physical factors of the surroundings of human

beings including the land, soil , water ,atmosphere, climate, sound, odours, tastes and the biological factors
of animals and plants of every description.'

Sri Lanka is an Island of 65,650 sq km. It has a population of approximately 20 million. It is
estimated that the island has over 3,000 species of plants, of which about 25 percent are endemic. The
Island is home to approximately 450 species of birds, of which about 125 are migratory. Out of the resident
species, there are 20 endemic species, The island is also home to 84 species of mammals, 133 species of
reptiles and wide varieties of fresh water fish. Sri Lanka also has a large number of insects. As such, the
Island has an extensive range of natural resources.

Sustainable Development

Sri Lanka has a long historical tradition on craving for environmental protection and managing its
natural resources, dating back to the 3rd century B.C. The ancient civilization of Sri Lanka integrated the
environment and development in all relevant areas and at all levels with the goal of sustainability. The
ancient rulers harmonized environmental concerns with developmental needs without causing environmen-
tal degradation. They protected the environment for future generations. The concept of protecting the
environment in the pursuit of the path to sustainable development was in the minds of ancient rulers.

Justice C.G.Weeramantry, Vice President of the International Court of Justice, in the Case Con-

cerning the Gabcikovo - Nagymaros Project (Hungary / Slovakia) (Danube case?) made the
following observation:

“I shall start with a system with which I am specially familiar, which also happens to have
specifically articulated these two needs - development and environmental protection-in its ancient
literature. I refer to the ancient - irrigation-based civilization of Sri Lanka. It is a system which,
while recognizing the need for development and vigorously implementing schemes to this end, at
the same time specifically articulated the need for environmental protection and ensured that the
technology it employed paid due regard to environmental considerations. This concern for the
environment was reflected notonly in its lilterature and its technology, butalso in its legal system,
for the felling of certain forests was prohibited, game sanctuaries were established, and royal
edicts decreed that the natural resource of water was to be used to the last drop without any
wastage”.

Justice Weeramantry went on to comment thus:
“Toynbee® describes how hill streams were tapped and their water guided into giant storage tanks,

some of them four thousand acres in extent, from which channels ran on to other larger tanks.

Below each great tank and each great channel were hundreds of little tanks, each the nucleus of
avillage.....”
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In Toynbee’s words,
«....They were executed with meticulous regard for environmental concerns, and showed that the
concept of sustainable development was consciously practised over two millennia ago with much
success”.

Justice Weeramantry further observed.

“According to the ancient chronicles,® these works were undertaken “for the benefit of the
country”, and “out of compassion for all living creatures”. Just as development was the aim of
this system, it was accompanied by a systematic philosophy of conservation dating back to at
least the third century, B.C. The ancient chronicles record that when the King (Devanampiya
Tissa, 2 47-207 B.C.) was on a hunting trip (around 223 B.C.) the Arahat® Mahinda, son of
Emperor Asoka of India, Preached to him a sermon on Buddhism which converted the King.
Here are excerpts from that sermon.

“O great King, the birds of the air and the beasts have as equal a right to live and move
about in any part of the land as thou. The land belongs to the people and all living beings;
thou art only the guardian of it”

This sermon, which indeed contained the first principle of modern environmental law- the principle
of trusteeship of earth resources - caused the king to start sanctuaries for wild animals - a concept
which continued to be respected for over twenty centuries. The traditional legal system’s protec-
tion of fauna and flora, based on this Buddhist teaching, extended well in to the 18th century™.

I quoted extensively from Justice Weeramantry’s opinion to show that natural resource manage-
ment and environmental conservation such as rational management of water for irrigation, establishment of
wildlife sanctuaries, preservation of forests especially in the hill country which is subjected to soil erosion
and protection of forest vegetation demonstrates that the ancient rulers’ concern for the environment and

the prudent management of natural resources for the benefit of the people, preserving them for the future
generations.

However after the European nations gained foothold of Sri Lanka and especially under the British
colonial rule of administration from 1815 until Sri Lanka received independence in 1948, the British opened
up the virgin jungles in the hili country, which were protected by the ancient rulers for nearly 25 centuries,
to cultivate economic crops such as tea, rubber and coffee, without paying much attention to natural
resources management. Destruction of the country’s forest cover is one of the major environmental prob-
lems we are facing today. At the beginning of the 20th century about 70 percent of the land area was
covered with thick forest. This has reduced to 50 percent in 1945 and in 1980 it stood at 20 percent.

Sustainable development is harmonizing development with environmental protection, Italso incor-
porates the right to a clean environment for future generations.

The Rio Declaration on Environment and Development, June 1992, has enunciated principles for
environmental protection and sustainable development. Some of these principles recognise ;

Principle | - Human bein‘gs are at the centre of concerns for sustainable development. They are
entitled to a healthy and productive life in harmony with nature.

Principle 3 - The right to development must be fulfilled so as to equitably meet developmental
and environmental needs of present and future generations.

Principle 4 In order to achieve sustainable development , environmental protection shall consti

tute an integral part of the development process and cannot be considered in isolation
from it.
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We must understand that natural resources are limited. They do not replenish and regenerate.
Whilst it is true that rapid development is essential for the upliftment of the poor segments of the society, we
must pursue economic development without compromising the environment and the dwindling natural re-
sources. For development to be sustainable, environmental considerations have to be integrated in to the

development process. Natural Resources are not individually, butcollectively owned and they must be used
for the benefit of the people.

Justice Weeramantry stressed on the universal nature of the concept of sustainable development thus,

“The principle of sustainable development is thus a part of modern international law by reason not only of its
inescapable logical necessity, but also by reason of its wide and general acceptance by the global commu-

nity.’

Existing L.egal Frame work relating to Environmental Protection

P Constitutional Provisions.

In this regard I intend to first discuss the Constitutional provisions of the 1978 Constitution of the
Republic of Sri Lanka. The provisions relating to Directive Principle and Fundamental Duties have some
relevance to the protection of the environment.

Article 27 (14) - The State shall protect, preserve and improve the environment for the benefit of
the
community.
Article 28(f) - ... it is the duty of every person in Sri Lanka to protect nature and conserve its
riches.

However, it should be noted that although the above two articles of the Constitution of the Republic
of Sri Lanka have recognized legal safeguards for environmental protection and conservation , according to
Article 29 of the Constitution, Article 27 and Article 28 are not justiciable in a Court of Law.

» The Forest Ordinance No.16 of 1907

This statue was enacted in 1907 by th British Colonial Rulers. The main purpose of this Ordinance
was to make provision for the protection of the forest land and the wild life in the forest. By this Ordinance
provisions have been made for controlling the felling and transportation of timber.

Under this Ordinance, the Minister can declare a particular area as a forest reserve. He may also
prohibit certain activities, such as, cutting trees, cultivating , constructing buildings and roads or poaching
inside the forest reserve. The minister can also identify and declare rural forests as village forests for the
benefit of any village community. He may prescribe the conditions under which the community may use
them. The Forest Ordinance has been amended several times, the last such amendment being in 1979.
This Ordinance is mainly concerned with the protection of forest.

»  Fauna and Flora Protection Ordinance No.2 of 1937 amended by Act No. 49 of 1993

The main objective of this statute was to make provision for conservation, investigation and preven-
tion of commercial use of Sri Lanka’s fauna and flora and related matters. This statute was one of the
earliest laws relating to environmental protection. Under section 2 of the Ordinance, the Minister can
declare any area as a sanctuary through gazette notification. Section 13 of the amending Act provided that
no person or organization, whether private or governmental, shall carry out any development activity within
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one mile of the boundary of any National Reserve without obtaining the prior written approval of the
Director of Wildlife Conservation. Every such application for such approval shall be accompanied by an
impact assessment in terms of the National Environment Act, and the Director of Wild Life Conservation
shall have regard to such assessment in deciding whether or not to grant such approval.

Another significant amendment is with regard to the list of protected animals. The original Act
contained a list of protected animals. Accordingly, any animal not included in the list was unprotected.
The amendment has a negative list, which means it specifies the animals which are not protected with the
implication that any animal not included is considered protected.

Presently various categories of national reserves such as national parks, nature reserves, strict
nature reserves, jungle corridors, refuges, marine reserves and buffer zones have been declared by the
Minister under this Act.

P National Heritage Wilderness Areas Act of 1988

This Act provides for the declaration of national heritage wilderness areas and for the protection of
such areas. Section 2 of the Act states that such areas will be designated “for the purpose of preserving in
their natural state, unique eco systems, genetic resources, or physical and biological formations and
precisely delineated areas which constitute the habitat of threatened species of animals and plants of
outstanding universal value from the point of view of science or conservation; for enhancing the natural
beauty of the wilderness of Sri Lanka and for promoting the scientific study and enjoyment thereof by the
publilc.” Currently, only a portion of the Sinharaja Forest has been declared as a national heritage wilder-
ness area under the Act.

When a certain area is declared a national heritage forest in terms of section 10 of the Act, a jointly
proposed management plan should be formulated by the authorized officer with the assistance of the De-
partment of Wildlife Conservation, Department of Forest Conservation, Department of Fisheries, Depart-
ment of Agriculture, the Central Environmental Authority, the Department of Cultural Affairs and the De-
partment of Ayurveda.

P Marine Pollution Prevention Act No.59 of 1981.

This Act was enacted primarily to prevent, minimize and control pollution taking place in the nation’s
local water tract. Under section 2 of the Act, a Marine Pollution Authority has been established to control
and take necessary action to prevent marine pollution. Section 3 provides that criminal liability rests with
persons polluting the local water tract unless he can show cause for doing the same. Section 6 of the Act
refers to civil liability regarding marine pollution in the form of compensation for the damage caused and
restoration cost for the expenditure incurred in cleaning the area polluted.

» Plant Protection ActNo. 35 of 1999
The Plant Protection Act No.10 of 1924 was abolished and a new Act was introduced in 1999,
This Act Provides for the prvention of the spread of wild plants, weeds and plant diseases and to stop the

introduction and spread of plants and organisms damaging plants in Sri Lanka.

P Pesticides Control Act No.33 of 1980

This law was enacted to control the use of pesticides and also to facilitate the issue of permits for
pesticides and control their import and sale.

B National Environmental Act amended by ActNo.47 of 1980, ActNo.56 of 1988 and Act No.53 0f2000)
Under this Act the Central Environmental Authority (CEA) was established in 1981 as the sole
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state agency responsible for the formulation and implementation of policies and strategies for the protection
and management of the environment in Sri Lanka. The Nationa! Environmental Act was primarily con-
cerned with the establishment of policies and institutional arrangements for managing the environment.

By the 1988 Amendment, the Central Environmental Authority was given appropriate power and is

now regulating the release of wastes into the environment, pollution of inland waters pollution of the atmo-
sphere and noise pollution.

This amendment contains regulatory provisions relating to the ‘Environmental Protection Licence’
(EPL) procedure for the control of waste discharges and the ‘Environmental Impact Assessment’ (EIA)
procedure for major ‘prescribed’ projects.

Since July 1990 persons discharging, depositing or emitting waste into the environment, which will
cause pollution, are required to obtain an EPL from the Central Environmental Authority.?

ElAs are required for large scale, hi gh polluting projects and undertakin gs to be determined by the
Minister. The EIA procedure includes provisions relating to public access to impact assessments and a
thirty day period for public comments on such assessments as well as public hearings.’

P Land Development Ordinance No.19 of 1935
The aim of this statute is to provide for the Systematic development and alienation of State Lands.

Generally, Environmental laws provide for a system of regulations to enforce environmental protec-
tion and management. These laws also provide legal safeguards for environmental conservation and natural

resources management. However these laws have failed to bring forth the desired results due to various
factors. Some of them are as follows:

(N The Law enforcement has been ineffective for various causes, such as,
(a) Lack of trained personnel
(b) Bribery and corruption
() Lack of resources
(d) Political interference
(e) Lack of motivation
H Continuing civil unrest in the country

(2) Lack of public awareness and participation in the implementation of environmental laws. Many people
are not aware of their legal rights to a clean environment and also their responsibilities towards safeguarding
the environment in Sri Lanka, generally people show a lack of interest when others violate environmental
laws so long as a given act of environmental degradation does not affect them directly. A major drawback
in this regard is the lack of evidence against the offenders. Sometimes the law enforcement agents do not
receive co-operation from the public. This may be due to the lack of understanding and knowledge of their
rights and liabilities. Very often people are not prepared to provide evidence against the offenders out of
fear or due to the lack of civic consciousness.

Public Interest Litigation
| Public Interest Litigation has been initiated mainly by environmental public-interest organizations,
such as the environmental Foundation Ltd. (EFL). Itfiles law suits on behalf of the general public. The EFL

has successfully instituted several writ actions in the Court of Appeal to compel the State agencies to carry
out their statutory functions with regard to environmental protection.'?
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Civil and Criminal Law Remedies

Apart from the environmental laws promulgated by the State, the citizen has a choice of three civil
remedies to precent environmental pollution. A. Rosencranze in Environmental Law and Policy in India,"
at Page 77 states,

“Generally, modern law provides for a system of regulation of statute. Administrative agencies
created under environmental statutes are required to implement legislative mandates. Frequently for lack of
staff, money or will, these agencies fail to implement the laws under which they operate, and the pollution
continues unabated. In this event the citizen has a choice of three civil remedies to end the pollution :

€)) a common law tort action against the pollution;
2) a writ petition to compel the agency to enforce the law; or
3 a citizens suit, when permissible, to enforce statutory compliance.

1n addition, if pollution amounts to.a “public nuisance”, aremedy under the Criminal Procedure
Code is also available.”

Nuisances are of two kinds-public and private. Public nuisance is a wrong which affects the public
at large. A private nuisance is one which does not affect the public generally.

Nuisance is essentially a continuing wrong. A plaintiff in a delictual action may sue for damages
or an injunction or both. A citizen can proceed against a person who commits a public nuisance under
Chapter IX of the Criminal Procedure ActNo: 15 of 1979 in the Magistrate Court under Section 98 of the
Code. It is to be observed that Section 98(3) provides that orders made by a magistrate’s court under
chapter IX are not subordinated to proceedings  in the District Court. The most expedient and efficient
remedy is the abatement of the public nuisance as provided in Chapter IX of the Criminal procedure Act.
Instead of a specific, narrow definition of public nuisance, this Act refers to a number of instances
constituting public nuisance. Section 98 provides for the magistrate to take such evidence as he thinks fit,
after which he may make a conditional order requiring abatement. The person allegedly committing the
nuisance may appear before the magistrate and move to have the order set aside or modified. If he fails to
appear and move to have the order set aside or modified, he becomes liable to be punished under section
185 of the Penal Code, and the conditional order will be made absolute.

In the case of Elal Jayantha vs OIC Police Station Panadura 12 it was held that the correct
procedure is for the magistrate, after satisfying himself of the facts or upon such evidence as he thnks fit,
to admit to make a conditional order requesting the removal of the nuisance.

Section 104 empowers the magistrate making an order under section 98 to issue an injunction
where immediate measures are required to prevent the imminent danger or serious injury to the public.
Section 106 states that where the magistrate is the opinion that immediate prevention or a speedy remedy is
desirable, he could direct a particular course of action by any person, in order to prevent immediate harm.
This order may be made ex-parte if it becomes necessary in urgent cases, and can remain valid for 14 days.

Conclusion

Sri Lanka being a developing country has the right to development. This goes beyond the traditional
idea of ecomonic development, and it should include development in the fields of education, culture, health
and must also care for human rights. The right to a clean environment is recognized as a basic human right.
This also means the right of future generations to a clean and healthy environment. As such, development
cannot be confined only to economic development. Therefore , such development should be achieved
without causing.environmental pollution. The concept of sustainable develpment combines the right to
development with environmental protection. Although the principle of the Rio Declaration on Environment
and Development adopted in 1992 are not binding on States, it has in Principle 1 that “Human beings are at

the center of concerns for sustainable development. They are entitled to a healthy and productive life in
harmony with nature.”
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To protect the environment for the future generations, the strict implementation of existing laws
relating to environmental protection, in word and in spirit, is necessary. It is interesting to note in this regard,
the view taken by the Philippines Supreme Court in Juan Antonio Oposo vs Fulgenicio Factoran, "
where the Court took an unprecedented broad view that minors could maintain a class suit for themselves,
for others of their generation and for the succeeding generations, that, “Needless to say, every generation

has a responsibility to the next to preserve (the rhythm and harmony of nature) for the full enjoyment of
a balance and healthful ecology”.

Foot notes:

''section 33 of the National Environmental Act, 47 0f 1980
21997, 25" September, General List No 92 ~
? Arnold J. Toynbee, a Study of History, Somervell’s Abridgment, 1960, Vol.1 at page 257

* The Mahavamsa, Tornour’s translation, Chap.xxxvii, P.242. Mahavamsa was the ancient historical
chronicle of Sri Lanka

* Aperson who has attained a very high state of enlightenment. :

¢ Adopted at the United nations Conference on the Environment and Development (UNCED), also
know as the Earth Summit, held in Rio de Janeiro :

7Ibid., n.2

8 Section 23A

? Section 23BB

" Environmental Foundation Ltd. vs The Land Commissioner (1994) South Asian Environmen-
tal Law Reporter (SAELR) 53
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ADMINISTRATIVE DECISIONS FAILURE
TO ASSIGN REASONS

Hon. Justice W.L.Ranjith Silva
Judge of the Court of Appeal

It is trite law that when a statute confers a right of appeal against a decision , the decision making
authority is obliged to disclose the reasons for Its decision. In brook Bond (Ceylon) Ltd vs Tea,
Rubber , coconut and general produce workers’ Union reported in 77 N.L.R. at page 00, It was
held that where an appeal lies from the order of a tribunal to a higher court though the appeal may be ona
question of law, it is the duty of the tribunal to set down its findings on all disputed questions of factand to
give reasons for its order. Questions of law must necessarily be considered in relation to the facts and it
would be impossible for a court of Appeal to discharge its functions properly unless it has before it the
findings of the original tribunal on the facts as well as its reasons for the order.

A decision of the Commissioner of Labour in terms of Se.12 read with Se.10 of The Employees
Provident Fund, is not subject to an appeal. Therefore the question is whether the duty to give reasons
extends to non appealable decisions as well. This needs a critical evaluation and an in-depth analysis of the
current law on this topic. Does Natural Justice require that reasons be provided by the decision maker? The
right to receive reasons flows by implication from the rules of natural justice, the relevant rule is the right
to be heard. (audi alterem partent) If a person is entitled to be heard before a decision is reached against
him, then it follows that the person is entitled to a reasoned consideration of what he or she says.

Reasons can become a powerful tool to prevent the arbitrary exercise of power and to ensure
public accountability. Reasons facilitate open government and transparency. Secrecy with regard to any
decision generates suspicion and speculation. Reasons will help in ensuring that public decision making is
not ad hoe, capricious or arbitrary but closely thought out and rational. Undoubtedly it will enhance the
confidence of the publilereposed in the decision making authority and will enhance significantly the integrity
of the public decision making.

In this regard I would like to quote a paragraph from the book “Administrative Law” by Wade
and Forsythn 9th edition, page 522.-1 quote, “The principles of natural justice do not; as yet, include
any general rule that reasons should be given for decisions. Nevertheless there is a strong case to be made
for the giving of reasons as an essential element of administrative justice. The need for it has been sharply
expressed by the expanding law of judicial review, now that so many decisions are liable to be quashed
(emphasis is mine) or appealed against on grounds of improper purpose, irrelevant considerations and
errors of law of various kinds. Unless the citizen can discover the reasons behind the decision, he may be
unable to tell whether it is reviewable or not, and so he may be deprived of the protection of the law. The

right to reasons is therefore an indispensable part of a sound system of judicial review. (Emphasis
added.)”

From the above quotation it is quite clear that even in the case of non appealable decisions reasons
should be given by the decision making authority, for various reasons stated therein especially so where the
person is given the right to be heard.

It was held by Senanayake. J.in Unique Gemstones Ltd vs W.Karunadasa reported in (1995)
2 S.L.R. 357 at pages 360-361; 1 quote; “lam of the view the commissioner should give reasons for his
decision. The present trend which is a rubric running throughout the public law is that those who give
administrative decisions where it involves the public, whose rights are affected; especially when propri-
etary rights are affected should give reasons for its decision. The action of the Publilc officers should be
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‘transparent” and they cannot make blank orders. The giving of reasons is one of the fundamentals of good
administration. In my view it is implicit in the requirement of a fair hearing to give reasons for a decision.
The standards of fairness are not immutable, they may change with the passage of time both in the general
and in there application to decisions of a particular type. The principles of fairness are not to be applied
identically in every situation. But the fairness demanded is dependent on the context of the decision. The
present trend is to give reasons and a failure to do so amounts to a failure to be manifestly seen to be doing
injustice. 1 am of the view that it is only in special circumstances, the reasons should be withheld,
i.e.where the security of the state is affected, and otherwise a statutory body or a domestic tribunal
should give reasons for its decision. though the T.E. Act is silent on this matter, the commissioner being a

creature of a statute performing a public function, it is not only desirable but also necessary to give reasons
for its decision”.

Per Senanayake, J.

“The common law as understood by us has now been battered down. Reasoned orders are the sine
qua non of administrative justice even if the statute is silent” (Vide. Kegalle Plantations Ltd vs Silva
and Others (1996) 2 S.L.R. 180.)

In Karunadasa vs Unique gemstones Ltd (1997) 1 S.L.R. at page 256, The supreme court
observed that the matter did not end there; that the legal position was not clearly appreciated and that the

parties have not realized the need to invite the Court of Appeal to call for and examine the record and the
recommendation.

Thus the Supreme Court in that case has taken the view that in cases where there is no right of
appeal, the decision making authority must either give the decision with the reasons for its decision or should
make the reasons available to the Court of Appeal for examination by the Court when required to do so. On
an examination of the reasons if the Court of appeal finds that resons were given and the decision is not
wholly unreasonable, illegal or ultra vires, writ of certiorari will not lie.

In Kusumawathie and Others vs Aitken Spence & Co Ltd (1996) 2 S.L.R.18 (C.A)
S.N.Silva, J (as he then was) held “The finding that there is no requirement in law to give reasons should
not be construed as a gateway to arbitrary decisions and orders. If a decision that is challenged is not a
speaking order, when notice is issued by a Court exercising judicial review, reasons to support it have to be
disclosed. Rule 52 of the Supreme Court Rules 1978 is intended to afford an opportunity to the respondents
for this purpose. The reasons thus disclosed form part of the record and are in themselves subject to review.
Thus if the commissioner fails to disclose his reasons to Court exercising judicial review, an inference may
well be drawn that the impugned decision is ultra vires and relief granted on that basis.”

Reason means not just the evidence recorded and the documents filed but an evaluation of the
evidence and whenever possible, an interpretation of the documents.

In the case of Lanka Multi Moulds (Pvt) Ltd vs Wimalasena and Others (2003) 1 S.L.R.
143 Frenando, J.Observed I quote “It is therefore necessary to reiterate what has long been recognized:
that the statutory conferment of a right of appeal against the decision of a tribunal has the effect of
imposing a duty on that tribunal to give reasons for its decision. The conferment of a right to seek revision
or review necessarily has the same effect. As the decisions cited show, if the citizen is not made aware
of the reasons for a decision he cannot tell whether it is reviewable, he will thereby be deprived of one of
the protections of the common law- which article 12(1) now guarantees. To day, therefore, the conjoint
effect of the machinery for appeals, revision, and Judicial review, and the fundamental ri ghts jurisdiction, is
that as a general rule tribunals must give reasons for their decisions”. (Vide. Siemens Engineering &
Manufacturing Co., Ltd vs The Union of India (1976) AIR (SC) 1785.)
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Reasons in the context of Article 12 of the constitution.

In Suranganie Marapana vs the Bank of Ceylon and Others reported in (1997)3 S.L.R. at
156 the Chairman of the Bank stated in his affidavit submitted to the Supreme Court that the refusal to
extend the services of the petitioner was done bona fide arid unanimously after a careful evaluation of her
application and the need of the Bank to increase the efficiency of the legal department.

The Court held in that case; | quote “The Board failed to show the court that valid reasons did exist
for the refusal to grant the extension which was recommended by the corporate management. Instead, a
veiled suggestion was made that the efficiency of the legal department was not up to expectations. This
insinuation was baseless and unwarranted. Hence, the refusal to grant the extension of services sought was
arbitrary, capricious and unfair. It was also discriminatory and violative of the petitioner’s right to equal
protection of the law under article 12(1) of the constitution.” (Vide. Bandara vs Premachandra (1994)
1 Sri L R301, Tennakoon vs De Silva (1997)1 S.L.R. 16, Gunaratne vs Ceylon Petroliam
Corporation (1996) 1 S.L.R:315, Wickramatunge vs Ratwatte (1998) 1 S.L.R.201 and Wijepala
vs Jayawardena S. C.Application 89/95 Supreme Court minutes of 30-06-1995)

In Bandara vs Premachandra (supra) Fernando, J. held: “..In the Establishment Code
‘without assigning any reasons’ only means that no reason need be stated to the officer but that a reason,
which in terms of the code justifies dismissal, must exist; and, if not disclosed legal presumptions will be

ks

Held further per Fernando, J. “The state must, in the public interest, expect high standards of
efficiency and services from public officers in there dealings with the administration and the public. In the
exercise of constitutional and statutory powers and jurisdictions, the judiciary must endeavour to ensure
that this expectation is realized”. o

Therefore except in the case of an appealable decision, not giving reasons for a decision does not
ipso facto vitiate that decision. yet valid reasons that justify the decision should be disclosed.

If a party opted not to invite the Court to call for the record, may be for reasons best known to them,
the Court need not invoke its jurisdiction ex mere motu to call for the record for the examination of the
Court. ifit does that would only encourage public officials performing public duties wielding powers under
draconian laws to disregard the sacred duty of observing the principles of natural justice and thus flout the
law brazenly and unscrupulously. Even ifan application is made in that behalf the Court must grant permis-
sion only on exceptional circumstances or at least for very good cause shown.

" More than 12 years have elapsed since the decision m Karunadasa vs Unique Gemstone Ltd
(Supra) was delivered and still the Public officials performing such public duties indulge ashamedly in the
practice of inviting the Court to accommodate them and allow them to disclose reasons for their decisions
when their decisions are being challenged in court. It is my view that the practice of permitting the Public
officials to disclose reasons belatedly or calling for the record to examine whether the record discloses
reasons should be discouraged. Every order or decision is not challenged and it is only in a very few cases,
those who are aggrieved enter litigation which is very arduous, tedious and unbearably expensive. Deci-
sion making bodies are fully aware of this fact and they might even attempt to give reasons belatedly for
their decisions once they realize that their decisions are being challenged. Such a practice can lead to
corruption and to a negation of the principles of patural justice.

¥
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NALLARATNAM SINGARASA vs THE ATTORNEY
- GENERAL: A POST-SCRIPT

Hon.Justice Rohini Marasinghe
Judge of the Court of Appeal

Singarasa was charged under the Emergency Regulations and the Prevention of Terrorism
(Temporary Provisions) ActNo. 48 of 1979 as amended. He was convicted by the High Court of Colombo
on all counts and was sentenced to a long period of imprisonment. He was given 10 years of imprisonment
on each of the five counts to be served consecutively which the Court of Appeal reduced to 7 years on each

count also to be served consecutively. His further Appeal to the Supreme Court was dismissed on 28th
January 2000.

On the 19th June 2001, Singarasa (herein after reffered to as the petitioner) petitioned the Human
Rights Committee in Geneva - marked Communication No. 1033 /2001 - to have his sentence reviewed
under Article 5 in particular, of the Optional Protocol of the International Covenant on Civil and Political
Rights. That Covenant was adopted by the United Nations General Assembly on the 16th December 1966
to which Sri Lanka acceded on the 11th June 1980.

Notice was issued by the Committee upon the Government of Sri Lanka, and the Government as
the State Party to the petition, made submissions to the Committee. At the conclusion of the hearings, and
on the 21st July 2004, the Committee held that the State Party was in violation of some of the Articles of
the Optional Protocol and requested the State party to provide the petitioner (referred to in the Committee’s
Order as the “Author”) with “an appropriate remedy, including release or re-trial and compensation”.

As a sequel to that request, made by the Human Rights Committee, under the Optional Protocol,
the petitioner through counsel made an application to the Supreme Court:

“For revision and/ or review of the judgment (of the Supreme Court) delivered on 28.01 .2000, and

to set aside the conviction and Sentence imposed by the High Court and affirmed by the Court of Appeal
respectively”.!

At this second hearing before the Supreme Court of a petition filed by Singarasa, the court denied the
petitioner of his claimtoa :
S legitimate expectation to have the findings of the Human Rights Committee
enforced or given effect to by an order of (the Supreme Court)?

The Learned Chief Justice provided two principal grounds upon which he based his decision. First he
found that the president at the time as the Head of Government had no authority under the constitution to
accede to the Protocol, which he did on the 11® June 1980. This raises constitutional questions which shall
not be the focus of this paper.

This paper is focused on the second ground upon which the Learned Chief Justice rested his decision. As
the second ground the Learned Chief Justice concluded that the Optional Protocol was no part of the Laws

of Sri Lanka until it is legislatively incorporated as a part of our Statute law. In this respect he pointed out
that:

..... when the President in terms of customary international law acts for the Republic and
enters into a Treaty or accedes to a covenant the content of which is not inconsistent with the
Constitution or the written law, the act of the president will bind the Republic qua State. But, such
a Treaty or a Covenant has to be implelmented by the exercise of legislative power by Parliament
and where found to be necessary by the people at a Referendum to have internal effect and
attribute rights and duties to individuals. This is in keeping with the dualist theory which underpins
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our Constitution.......
This second reason for dismissing Singarasa’s petition raises what is regarded in Public International Law
as the doctrine of incorporation. By acceding to the Optional Protocol, the President at the time, as the
Head of Government, assumed on behalf of the State of Sri Lanka, a Treaty obligation. Describing the
pith and subsatance of assuming such a Treaty obligation by the U.K.Government, which could equally be
applied to Sri Lanka, Lord Templeman wrote in his opinion from the House of Lords, that:

“A Treaty is a contract between the government of two or more sovereign states. Inter-
national Law regulates the relations between sovereign states and determines the valildity, the
interpretation and the enforcement of treaties. A Treaty to which Her Majesty’s Government is
a party does not alter the laws of the United Kingdom. A treaty may be incorporated into and
alter the laws of the United Kingdom by means of legislation. Except to the extent that a treaty
becomes incorporated into the laws of the United Kingdom by statute, the courts of the United
Kingdom have no power to enforce treaty rights and obligations at the behest of a Sovereign
government or at the behest of a private individual”

It is clearly stated by the Noble Lord that unless the Treaty was incorporated into the municipal law by
Statute the courts will not recognize anything that emanates out of the Treaty as a part of the law of the land.
Alternatively, it might be suggested that if courts were to recognize a Treaty obligation in the same way as
they do any foreign law, then through the process through which judicial precedents established, a Treaty
obligation might become incorporated into the local law, thus creating an obligation which the local courts
could enforce. None of these avenues were open to Singarasa.

In administering Justice courts apply Rules found in Statutes and those derived from various judical deci-
sions in the nature of precedents. Judicial precedents are determined within a framework provided by the
doctrine of stare decisis. Very rarely do local custom appear as a provider of norms although in the English
Common Law that is considered as one among the three sources of Law. Unless the Rules do arise from
any one of these sources the courts that had inherited the incidents of the English Common Law would not
apply Rules arising from any other source including from Treaties. None others would be récognized as
Rules that they should apply in their courts. In the same decision from the House of Lords Lord Oliver
wrote:

“It is axiomatic that municipal courts have not and cannot have the competence to adjudicate upon
or to enforce the rights arising out of transactions entered into by independent Sovereign States between
themselves on the plane of International law.”

The separation of Treaty obligations from the municipal domain, unless incorporated in a Statute, is of
ancient parentage. In 1859¢ and again in 18997 the Privy Council and the House of Lords, respectively, re-
stated the exclusion of Treaty obligations from the domain of municipal law. Lord Oliver refered to both
these authorities with approval in his speech from the House Lords in J.H.Rayner.

This is not to say that the municipal courts shall never apply Rules of International Law. International Law
may be admitted in the same way as any foreign law is admitted and the municipal courts may take judicial
notice of it. But it shall not be applied in a domestic / local / municipal court if there exists Statute Law or a
judicial precedent that is inconsistent with the International Law which emanates from the Treaty. Even in
the sphere of interpretation there is one important pointer to consider. 1f there is a conflict between a rule
of international law admitted as a foreign law and a local statute law, the statute law is chosen and applied.
The supremacy of the statute law is established.

In conclusion the greatest hurdle that the petitioner Singarasa needed to overcome, regarding this second
reason for dismissal is that the Ruling obtained from the Committee could not be considered as a decision
from a foreign court which our courts should recognize and follow. That could only be achieved with a
constitutional change which falls under Article 82 (5) of the Constitution. It is not the intention to deal with
the constitutional issue as that was large issue which the Learned Chief Justice had extensively dealt with.
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However, Parliament has enacted legislation® in the nature of:

“AN ACT TO GIVE EFFECT TO CERTAIN ARTICLES IN THE INTERNATIONAL COV-
ENANT ON CIVIL AND POLITICAL RIGHTS (ICCPR) RELATING TO HUMAN RIGHTS WHICH
HAVE NOT BEEN GIVEN RECOGNITION THROUGH LEGISLATIVE MEASURES AND TO PRO-
VIDE FOR MATTERS CONNECTED THEREWITH OR INCIDENTAL THERETO”.

In the following extracts from the Preamble Parliament was explicit of the purposes for which the law was
being enacted:

AND Whereas a substantial part of the civil and political rights referred to in that Covenant have
been given legislative recognition in the Constitution of Sri Lanka, as well as in other legislation
enacted by parliament.

AND WHEREAS it has become necessary, for the Government of Sri Lanka to enact appropriate

legislation to give effect to those civil and political rights referred to in the aforesaid covenant, Sfor
which no adequate legislative recognition has yet been granted.®

Under Article 129 (1) of the Constitution His Excellency had referred the Legislation to the Supreme Court

on 4/3/2008 for an opinion. The Supreme Court after a public hearing had concluded on the 17th March
2008:

“(1) That the legislative measures referred to in he communication of his Excellency the
President dated 4.3.2008 and the provisions of the Constitution and of other law, including deci-
sions of the Superior Courts of Sri Lanka give adequate recognition to the Civil and Political Rights
contained in the International Covenant on civil and political Rights and adhere to the general
premise of the Covenant that individuals within the territory of Sri Lanka derive the benefit and
guarantee of Rights as contained in the covenant.

(2) that the aforesaid rights recognized in the Covenant are Jjusticiable through the medium
of the legal and constitutional process prevailing in Sri Lanka.'®

Thus the opinion submitted to His Excellency by the Supreme Court concludes as a postscript the long and
tortuous journey that Nallaratnam Singarasa had taken. The ICCPR at last has become, by incorporation,
a part of the Law of Sri Lanka. Our courts in the future will be administerin g the contents of the ICCPR not
as a part of the International Law but as a part of the Law of Sri Lanka. It has become a part of the law of
Sri Lanka, arising from three sources: First by way of the provisions found particularly in Chapter Il of the
constitution and to be found in other Articles of the constitution. Second to be found in various legislations
enacted by Parliament. And third by the provisions of Act No. 56 of 2007. A combination of those three

sources will provide the introduction of the ICCPR into the domestic law of Sri Lanka.

Foot Notes:

' See the judgment of Sarath Silva C.J., in Nallaratnam Singarasa v Attorney- General, delivered on 15.09.2006
* Ibid. .

*lbid

*J.H.Rayner (Mincing Lane) Lts., v Department of Trade and Industry [1990] 2 A.C.418, at pages 476 -
477, H.L

> Ibid., at page 499.

% Secretary of State -in-Council of India v Kamachee Boye Sahaba (1859) 13 Moo PCC 22) Privy Council)
7 Cook v Sprigg, [1899] A.C.572 at page 578. (H.L.) .

¥ Act No.56 of 2007 (Certified on the 16th November, 2007)

° The Preamble of Act, No 56 of 2007

' per Sarath Silva C.J., in the matter of a Reference under Article 129 (1) of the Constitution, S.C Ref.:
No.01/2008.
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INCOTERMS 2000 AND RULES PERTAINING |
TO PASSING OF RISKS.

Hon.Justice Anil Gooneratne
Judge of the Court of Appeal.

Introduction

The buyer and seller primarily get involved in negotiations and enter into various transactions from
which each party seeks to benefit. In the formation of a contract, the essence of same is that there should
be agreement between the contracting parties. In the process of the contract, especially in the case of
international trade the contracting parties need assistance from various persons, agencies, banks business
establishments and the State to ensure that the transaction is completed to the satisfaction of both-parties.
When so many persons and agencies get involved ina contract there are bound to be misunderstandings and
complications. In order to avoid such situations parties have adopted, over the years, various customs and
trade practices. These have developed to a great extent, legally and in a commercial sense.

Mercantile practice and customs have guided partiestoa transaction and as a result rules have been
prepared and accepted. It is more appropriate to refer to these rules as trade terms. These trade terms
have been incorporated in sales contracts very often. Incoterms consists of a set of standard trade terms
published some years ago which have been revised from time to time . Parties negotiating international
trade very often refer to incoterms in their sales contracts. The latest incoterms published by the Interna-
tional Chamber of Commerce was in the year 2000. Is it in operation since 1% January 2000.

Incoterms :-

Trade terms are used both in countries which adopts the market economy or the free/ open economy
and in socialist countries. They are in universal use in international trade transactions. Sometimes these
trade terms are interpreted differently in various countries. In order to avoid this parties could include a
term in their sales contract that the contract be governed by the law of his country or refer to his own
conditions of sale to incoterms. This is a standard set of trade terms which parties to international trade
adopt, as it facilitates business transactions and seek to avoid misunderstanding between parties. Incoterms
were first published in 1936 and it has been sponsored by the International Chamber of Commerce. Revi-
sions and addition to same were made in 1953, 1967, 1976, 1980, 1990 and 2000. It is observed that
almost a decade or more would lapse for a revision on incoterms to be published. The next revision may be
published within the next 2/3 years. ’

Incoterms, which have the sub-title International Rules for the Interpretation of Trade Terms, were
published by the International Chamber of Commerce and have been amended from time to time:.......
Exporters and Importers who wish to use them for an individual contract should specify that the contract
is governed by the provisions of “Incoterms”. Sometimes exporters, notably on the continent of Europe,
provide in their general terms of business that all their contracts shall be governed by incoterms, unless

otherwise agreed in a particular instance. In some countries Incoterms have been given statutory effect,
vi.Spain and in Iraq’

The special trade terms are primarily designed to define the method of delivery of the goods sold.
They are, however, often used for another purpose, namely to indicate the calculation of the purchase price
and, in particular, the incidental charges included therein.?
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Generally, parties to a contract decide among themselves the several responsibilities and obligations
each of them have to fulfill. These responsibilities and obligations are set out in detail in incoterms. Courts
have recognized these terms. Morcover, the courts have recognized mercantile practice and the legal
incidents of these standard contracts are now well established. The result is that where the parties use one
of the standard formula, their respective obligations are both commercially and legally defined. Commer-
cially, the formula used may define the obli gations of the parties, e.g. to arrange carriage or insurance, and
indicate what is included in the price. Legally, it may define the time and place of delivery and, most
importantly, the passing of property and risk.?

Incoterms have defined the obligations of both the buyer and seller and with the publication of
incoterms which are revised periodically parties are in a better position to negotiate as incoterms take into
consideration trading patterns and the usage of modern equipment and data. The obligations set out are

those usually associated with the terms but, of course, they may be varied by agreement, by customs or by
necessity.

Incoterms 2000 & 1990

The 2000 Incoterms came into force on Ist January 2000. It is important for an exporter to make
use of incoterms and as such he could refer to incoterms generally in his standard terms of business or in his
contractual arrangement with the buyer abroad. The 1990 incoterms is an improved version of the 1980
incoterms. It is, however submitted by Schmitthoff that the substance of the trade term definiti on in the 1990
Revision is the same as that in the 1980 Revision but the wording is sometimes different. The 1990 Revision
includes the same terms as the 1980 Revision, except that the term FOR/FOT (Free on rail / Free on
truck) of the 1980 Revision is omitted in the 1990 Revision (because it is covered by the terms “free
carrier”) and that the new terms “delivered duty unpaid” is added. The 1990 Revision is arranged in a more
logical manner than its predecessor. It proceeds from the terms applicable to the departure through the
whole range of terms to those suitable for the destination.* Incoterms 2000 seeks to improve the 1990
incoterms but basic concept has not changed.

The ICC practice has been to make incoterms flexible enough to adopt changes in trade practice. In
international trade there is a growing trend to replace documents by electronic messages which is called
EDI (Electronic Data Interchange). In the 1990 incoterms EDI was incorporated into several terms. It
became necessary to make incoterms compatibel with EDI practice. The 1980 incoterms were based on
exchange of Adocuments.i Itis a notable feature that ICC take into account the changes that take place in
trade circles and seek to make provision to cater for those needs. As such all terms except “EXW?” where

parties have no obligation to provide proof of delivery, contain the stipultaiton when parties have agreed to
communicate electronically.

The ICC with each revision makes necessary improvements and includes the modern trends as EDI
in its terms. The 1990 and 2000 revisions presented the terms in a systematic manner. It was possible to
read each terms on its own without relation to other terms.

The abbreviations, ‘E’, ‘F* , ‘C’ and ‘D’ are those major groups, using the first letter of the term.
It falls into the 4 groups as follows:-

" E.1st group only | term EXW
F 2nd group only 3 terms FCA, FAS and FOB
C 3rd group only 4 terms CFR, CIF, CPT and CJP
D 4th group only 5 terms DAF, DES, DEQ, DDU and DDP
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‘F> terms signifies seller to hand over goods to a nominated carrier free of risk and expenses to
buyer. In the ‘C’ terms the seller should bear certain costs even after the critical point of division of risk.
‘D’ terms require goods to arrive at a stated destination. ‘F’ and ‘C’ terms are carriage related terms. ‘D’
terms would turn the contract of sale into arrival contracts.

There are altogether 13 terms. A brief description of these terms which have been grouped into 4
groups are as follows:-

EXW - This means ‘exworks’. It imposes the least obligations on the seller. The seller should
supply goods which conform to the contract and see that the goods are made available for collection at his
own premises. Buyer should take delivery and make all arrangements at his own cost and risk to bring the
goods to destination. Seller is not responsible to load and clear good for export. Seller should give notice to
buyer when goods are available for collecting and failure to give notice, the buyer will have a claim on
breach of contract.

The seller is required to:

(a)  Supply conforming goods, which have been weighed, checked, measured and packed for delivery;

(b)  Supply the invoice and any documents confirming conformity which have been agreed by whatever
method has been agreed, or by the agreed means including by electronic communication;

(c) deliver goods to buyer by placing them at the buyer’s disposal or otherwise ensuring they may be
collected, at the place agreed or at the usual place for such delivery, at the time agreed and give the
buyer sufficient notice of the fact without delay:

(d) pay any costs incidental to placing the goods at the buyer’s disposal ; '

(e) Provide any assistance requested by the buyer in respect of obtaining documents facilitating export or
proving information to enable the goods to be insured.

The buyer is required to :

(a) accept delivery of and pay for the goods;

(b)  obtain appropriate licences, authorizations for the export of the goods, and comply with customs
formalities, whether in the country of delivery or in the exporting country or in a country of transit;

(c) Payany costs incidental to the exportation of the goods including pre shipment inspection costs, any
official charges and the seller’s costs in rendering assistance requested by the buyer.

FCA - “Free carrier’ means that seller fulfills his obligation to deliver when he hands over the goods,
cleared for export, into the charge of the carrier named by the buyer at named place or point. Seller has to
provide export clearance, taxes etc. Seller should provide evidence of delivery to carriage. Buyer should
nominate carrier and contract for the carriage and pay freight. The risk of loss or damage to the goods is
transferred from seller when goods are delivered to buyer. Seller should also give notice to buyer that goods
have been handed over to carrier, and if the need arises to inform buyer that carrier has failed to take charge
of goods. The consequences of not doing so are not spelt out but its failure will constitute a breach of
contract. If parties agree to communicate electronically documents may be replaced by EDL

The seller is required to :

(a)  Supply conforming goods, which have been weighed, checked , measured and packed for delivery;

(b)  Supply the invoice and any documents confirming conformity which have been agreed by whatever
means have been agreed, including by electronic communication;

(c) deliverthe goods to buyer by placing them in the charge of the carrier named by the buyer at the place
agreed for delivery, in the manner agreed or which is customary for the place of delivery, or by loading
them onto the carrier’s vehicle if that has been agreed,

£8 wre 2008 42 Sovibty Gor't £8



(d)  Ifno specific point has been named, and if there are several points available, the seller may select the
point at the place of delivery ;

(e)  obtain any export licence or other official authorization necessary for the export of the goods if
required to do so and pay any taxes, fees and charges associated with exportation;

(f)  bearall costs payable in respect of the goods until delivery;

(g8)  provide at his own expense the customary packing of the good, unless it is the custom of the trade to
dispatch the goods unpacked,; _

(h)  give the buyer without delay appropriate notice of the delivery of the goods;

()  assist the buyer in obtaining the contract of carriage and or insurance if agreed.

The buyer is required to :

(a)  accept delivery of and pay for the goods ;

(b) obtain appropriate licence, authorizations for the export of the goods, and comply with customs
formalities, whether in the country of delivery, in the exporting country or in country of transit;

(¢)  pay any costs incidental to the exportation of the goods and any costs incurred by the seller in giving
any assistance which has been requested by the buyer including costs associated with the provision of
documents or electronic messages:

(d)  contract for the carriage of the goods from the agreed point of delivery and give the seller appropriate
notice of the name of the carrier and of the time for delivery the goods to him. ’

FAS -1t means * Free alongside ship”. Seller fulfills his obligation when goods have been placed alongside
the vessel at the named port, and from that moment onwards buyer has to bear all costs and risks. Buyer
to nominate carrier and should contract for carriage and pay for the freight. This term requires the buyer to
clear the goods for export.

The fla.s. term is frequently used in circumstances where the buyer has matching contract on ¢.&
for c.i.fiterms. An example os such an arrangement is to be found in Metro Meat Ltd vs Fares Rural
CO Pty Ltd.> Where the seller on f.a.s terms was the supplier of goods being sold on ¢.& f.terms.

The respective obligations of the parties may be summarized as follows:

The seller is required to :

(a)  supply conforming goods, packed appropriately or in accordance with the contract, and the commer-

cial invoice or equivalent electronic message which has been agreed ;

deliver the goods to buyer by piacing theim alongside the vessel or the toadiiig beith which has beein

notified by the buyer in the manner which is usual or customary at that port for such delivery at the

time agreed and without delay give the buyer sufficient notice of the fact;

(¢) pay any costs incidental to delivery of the goods;

(d)  provide proof of delivery 20 in the manner agreed and provide documents confirming confirmity if
required to do so;

(e)  provide any assistance requested by the buyer in respect of obtaining documents facilitating export
and providing information to enable the goods to be insured. 21

The buyer is required to :

o~

(a)  give sufficient notice to the seller of the time and location of the delivery having, presumably, con-
tracted for the carriage of the goods from the port of shipment and bear any costs occasioned by his
failure to do so; :

(b)  obtain any appropriate licences, authorizations for the export of the goods and comply with customs
formalities, whether in the country of delivery or in the exporting country or in a country of transit;

(¢)  pay any costs incidental to the exportation of the goods including preshipment inspection costs, any
official charges and the seller’s costs in rendering assistance requested by the buyer;
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(d)  pay for the goods

FOB - “Free on Board”. Seller fulfills his obligations to delliver the goods when the goods have passed

over the ship rail at named port of shipment. Thereafter buyer has to bear all risks and costs. This term

requires the seller to clear the goods for export. FOB is only used for sea and Inland waterway transport.

Seller should pay for loading according to custom of the port. Buyer should nominate carrier contract for

carriage and pay the freight. Seller’s obigation to place the goods on board the ship is the essence of the

FOB terms.

The seller is required to :

_The obligations of the seller under the f.0.b- contract may be summarized as follows:

(a)  supply conforming goods, packed appropriately or in accordance with the contract, and any docu-
ments confirming conformity which have been agreed and supply a commercial invoice or its elec-
tronic equivalent;

(b)  deliver the goods to buyer by placing them on board, that is over the rall of the vessel has been notified
by the buyer, in the manner which is usual or customary at that port for such delivery, at the time
agreed and without delay give the buyer sufficient notice of the fact;

(c)  place them on the vessel in the position and manner required;

(d)  pay any costs incidental to delivery of the goods;

(e) obtain an export licence, if so required, or any other document necessary for the exportatlon of the
goods and clear the goods through customs ;

(f)  provide proof of delivery in the manner agreed-provide any assistance requested by the buyer in
respect of obtaining documents facilitating export and providing information to enable the goods to be
insured.

The buyer is required to :

(a)  give sufficient notice to the seller of the time and location of the delivery having, presumably, con-
tracted for the carriage of the goods from the port of shipment, bear any costs occasioned by his
failure to do so and bear the risk of loss or damage to the goods from the time they pass over the ship’s
rail;

(b)  obtain any appropriate licences, authorizations for the import of the goods, and cpmply with customs
formalities for importation whether in the country of destination or in a country of transit;

() Pay any costs incidental to the importation of the goods, bear the risk in those goods from the time of

their delivery and bear the costs of the provision of assistance by the seller at the request of the buyer;
(d)  pay for the goods

C & ForCFR - “cost and Frmoht” means that the seller must pay rans and frmoht necessary to hrmo the

goods to the named port of destination. When the goods pass the ships rail in the port of shipment, the risk

will pass from seller to buyer. Seller should pay and arrange for carriage. Buyer should accept delivery and
receive goods and pay for unloading.

The term differs from the ordinary c.i.f.term, but in all other respects the liabilities and duties of the parties
are the same'® The c. and f. seller has to bear in mind the provisions of s. 32(3) of the Sale of Goods Act
1979 because if he fails to give the buyer such notice as may enable him to insure the goods, the goods
would exceptionally, travel at the seller’s and not at the buyer’s risk.

CIF - “Cost Insurance feight”, the seller has the same obligations as under ‘CFR’ and in addition proce-
dures marine insurance against buyer’s risk or loss of damage to goods during the carriage. This requires
the seller to clear the goods for export. This term can only be used for sea and Inland waterway transport.

This is the most recognizable term associated with the export trade which mercantile custom has evolved.
Lord Wright ¢ observed that the term c.i.f (“cost, insurance, freight”.) “is a type of contract which is more
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widely and more frequently in sue than any other contract used for purposes of seaborne commerce. An

Enormous number of transactions, in value amountin g to untold sums, is carried out every year under c.i.f,

contracts.” Lord Porter® indicated the general characteristics of the c.i.f.term in the following passage.
“The obligations imposed on a seller under a c.i.f contract are well known, and in the ordinary case,
include the tender of a bill of lading covering the goods contracted to be sold and no others,
coupled with an insurance policy in the normal form and accompanied by an invoice which shows
the price and, as in this case, usually contains a deduction of the freight which the buyer pays
before delivery at the port of discharge. Against tender of these documents the purchaser must
pay the price. In such a case the property may pass either on shipment or on.

 tender the risk generally passes on shipment or as from shipment, but possession does not pass until
the documents which represent the goods are handed over in exchange for the price. In the result, the
buyer, after receipt of the documents, can claim against the ship for breach of the contract of carriage and
againt the underwriters for any loss covered by the policy. The strict form of c.i.f. contract may, however,
be modified. A provision that a delivery order may be substituted for a bill of lading or a certificate of
insurance for a policy would not, I think, make the contract be concluded on something other than c.i.f.terms”.

Donaldson J.observed in one case °;

The contract called for Chinese rabbits, c.i.f. Their obligation was, therefore, to tender documents,
not to ship the rabbits themselves. Ifthere were any Chinese rabbits afloat, they could have bought them.”

The nature of the c.i.f contract is best understood if its economic purpose is kept distinct from the strict legal
effect of the transaction.

CPT - “Carriage paid to” means that the seller pays the freight for the carriage of the good to the named
destination. The risk of loss of or damage to the goods, as well as any additional costs due to events
occurring after the time the goods have been delivered to the carrier, is tansferred from seller to the buyer
when goods have been delivered into the custody of the carrier. If subsequent carriers are used for the
carriage to agreed destination, the risk passes when the goods have been delivered to the first carrier. This
term requires the seller to clear the goods for export. CPT may be used for any mode of transport including
multinational transport.

CIP - carriage and insurance paid. Seller has the same obligation as under CPT, and in addition the seller
has to procure cargo insurance against the buyer’s risk of loss or damage to the goods during carriage.
Seller contracts for insurance and pays the premium. However, seller has to obtain insurance on minimum
coverage. This term requires seller to clear the goods for export. It could be used for any mode of transport
including multinational transport. CIP and CPT are identical except that under CIP seller should provide
cargo insurance. However, it is minimum insurance which may not be sufficient where manufactured
goods are concerned. As such additional insurance might have to be taken by buyer.

DAF - “Delivered at frontier”. Seller fulfills his obligations to export at the named point and place at
frontier, but before the customs border at the adjoining country. Seller having provided the documents
should assist the buyer to obtain and through transport documents. Seller to clear goods and assume the risk.
If export tax or other taxes have been imposed the seller has to pay but he could seek protection under the
contract of sale or 1980 Convention.

This term is used in the Continental export trade where no sea or air carriage is involved. U.K importers of
foodstuffs sometimes buy “delivered at frontier” also described as “franco frontier” of the country where
the godds originate. The term, when used in a contract of sale, should specify not only the frontier but also
the named place of delivery, for example “Delivered at Franco-Italian frontier (Modane)”. The term does
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not oblige the seller to obtain an insurance policy for the buyer’s benefit; the parties should set out in the
contract of sale the duties which they should assume with respect to insurance.

DES - “Ex ship” means that the seller fulfills his obligation to deliver when the goods have been made
available to the buyer on board the ship uncleared for import at the named port of destination. Seller has to
bear all the costs:and risks involved in bringing the goods to the named port of destination. This can be used
only for sea or inland watering transport.

This term '% has been defined by the Judicial Committee of the Privy Council as denoting that “the seller
has to cause delivery to be made to the buyer from a ship which has arrived at the port of delivery and has
reached a place therein which is usual for the delivery of goods of the kind in question.

EDQ - Delivered Ex Quay (duty paid) means seller fulfills his obli gation to deliver when he has made the
goods available to the buyer on the quay (Wharf) at the named port of destination, cleared for importation.
The seller has to bear all risks and costs including duties, taxes and other charges of delivering the goods
thereto. 1f the seller is made to obtain import licence this term should be avoided. If parties wish the buyer
to clear the goods and pay duty the words “duty unpaid” should be used instead of “duty paid” Seller
accepts responsibility for import duties and unloading.

DDU - Delivered duty unpaid means that the seller fulfills his obligation to deliver when the goods have
been made available at the named palce in country. Seller must bear alf costs and risks and official charges.
The buyer has to pay any additional costs and bear any risk caused by his failure to clear the goods in time.
If parties desire the seller to pay for cost of importation (such as VAT - value added tax) it should be made
clear by adding the words to this effect. Import licence need not necessarily be obtained by seller. Buyer
will undertake the cost of import goods.

DDP - Delivered duty paid is same as DDU except that seller, apart from the cost mentioned in DDU, has
to bear taxes and other charges of delivering the goods cleared for importation. Further EXW represents the
minimum obligation for seller and DDP represents the maximum obligation for the seller. Import licence to
be obtained by seller.

The terms FCA, CPT and CIP, , can be used for all modes of transport, but are particularly suitable for
container transport and all forms of multimodal traffic, including roll on-roll off operations by trailers and
ferries. . The main object of these terms is to take account of the increasing consolidation of cargoes.
These terms shift the “critical point”, when the risk and possibly other legal incidents pass from the seller to

the buyer, away from the ship’s rail to an earlier point, that is when the first carrier takes charge of the
goods. '

The passing of risk under each term mély be noted as follows:

EXW : Seller will bear all risk until goods are placed at the disposal of the buyer at the named place of
delivery within the stipulated time. The buyer will bear the risk from the time the goods are placed at his

disposal. If the buyer fails to give notice (B7) he has to bear all the risk provided goods are identified or
appropriated to the contract.

FCA : Seller will bear the risk up to the point of delivery as in A4. Delivery will be to the custody of the
carrier at named place and date. Buyer will take over the risk from this point but if the buyer fails to give

notice or if carrier fails to take the goods into his charge buyer should bear the risk provided goods are
identified. '

FAS : Up to the point of delivery alongside named vessel seller will bear all risks. When delivered as
aforesaid the buyer takes over the risk but if buyer fails to obtain at his own risk own any export or import

licences or his failure to give notice or the ship fails to arrive on time the buyer takes over the premature risk
provided goods are identified.
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FOB : Seller to bear the risk until goods have passed the ships rail and from that moment onwards the buyer
will take over the risk. Buyer takes over the premature risk on his failure to give notice, fails to take over the
goods, vessel fails to arrive or closes for cargo earlier than the stipulated time, provided goods are identified.

CFR: Seller will bear all risk until goods have passed the ship’s rail at port of shipment. Seller should
deliver the goods on board the vessel. Once the goods pass the ship’s rail buyer willl bear all risks. Buyer’s
failure to give notice will result in premature risk provided goods are identified.

CIF : Rules of risk pertaining to seller and buyer are almost identical as in ‘CFR’

CPT : Seller to bear all risk until the goods are delivered to the custody of the carrier or if more than one
carrier to the custody of the Ist carrier. Thereafter buyer will take over the risk but his failure to give notice
will result in premature risk provided goods are identified.

CIP - Rules of risk pertaining to seller and buyer are almost identical as in ‘CPT®

DAF : Seller to bear all risk of loss or damage to the goods until such time as they have been delivered. The
goods to be placed at the disposal of the buyer at the nearest place of delivery at the frontier on the date
within the period stipulated. Buyer to bear the risk from the i me of disposal of goods. Failure to give notice
will result in premature risk provided goods have been appropriated to the contract.

DES : Seller to bear all risk and goods to be delivered on board the ship at the usual unloading point in the
named port of destination uncleared for import within the stipulated period. The buyer will take over the risk
from the time it has been unloaded as aforesaid.

DEQ : Seller to bear the risk until such time as goods are placed at the disposal of the buyer on the quay or
wharf at the agreed port of destination within the stipulation period. Thereafter the buyer takes over the risk
but if he fails to give notice he will suffer the consequences as aforesaid.

DDU : Seller to bear all risks of loss or damage to goods and on the contract or carriage (sellers expense
deliver to the usual route and in the customary manner to the agreed point at the named place of destination.
If a point is not agreed the seller will deliver to a point which best suits his purpose. Buyer will take over at
this point and bear all risk from then onwards. Buyer will take over any premature risk if he fails to obtain

import licences or any other authority for the purpose or if he fails to give notice provided the goods are
identified. k

—~r

DDF : The position of buyer and selier is same as in D U but the buyer in this term need not appily for

import licence.

Foot Notes:

" Schmitthoff’s Export Trade p.66 9th Ed.
= Schmitthoff, op.cit. p10..... Roskill.L.J.in the Albazero (1975)3 WLR 491 at 523
- Bradgate & Savage, Commercial Law, p.516
Schmitthoff, op.cit., p.10
3 (1985) 2 Lioyd’s Rep 14
6 TD Bailey Sons & Co vs Ross T Smyth & Co Ltd 56 T.L.R 825 at 828
TS Eliot’s - explanation (in Notes on The Waste Land, 1.21 0) that c.i.f denotes “carriage and insur
ance free’, is a use of poetic licence. '
8 1949 A.C.293 at 309; 1872 LR 5 HL 395 at 406
? 1975 2 Liod;s Rep @ 242
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ISLAMIC BANKING - A CROSS CULTURAL
PHENOMENON

Faisz Musthapha, P.C.

The origin of modern Interest free financial services or Islamic finance is certainly traceable to the Quranic
injunction against engaging in interest accruing transactions. But the notion that Islamic banking is run and
structured by Muslim bankers for pious Muslim customers is far from the truth.

Although, as stated above, interest free finance is rooted in the Islamic abhorrence of interest or “riba”, its
ethical principles are shared by all major faith based traditions. The principles are that money alone
cannot used to make more money, in other words that no interest may be charged on loans; that a lender
should share the risks and profits of the enterprise; and that wealth creation is improvement is for the
whole of society and not merely for the benefit of a small elite.

The present crisis arising from the US sub-prime mortgate debacle has become global. The International
Moneraty Fund submitted a report, a few years ago that the Islamic Banking system might be better
equipped to deal with global financial shocks. This is because as Antoine Sreih of the Europe Arab Bank
in London put it “ifs basic structure is that of sound ethical banking based on real assets and not
those complex derivatives that almost destroyed the conventional sector”

A Christian lay preacher Tan Yearsley has long espoused the virtues of Islamic Banking. Speaking at
St.Mary’s Church, Crypt and coffee shop at the Southern end of Putney Bridge, he commented that
“Western Banking is not only immoral but I would say impracticable after what you have seen
over the last few months. It is based on a number of false premises. The first is that you can grow
money just as you can grow a child in the womb. The second is, the banking idea that you can lend
money that you don't have. And the third is the question of issuing money by borrowing it, which
is what happened all the time . He has both a savings account and a deposit account at the Islamic
Bank of Britain. Profits from his deposit account are transferred to his savings account. He has stated that
the Bank has come out of the credit crunch completely unscathed because it is backed with assets, “so

that you are not just producing invisible figures........ It accords with my faith as member of the Church of
England and a lay preacher.”

Mushtak Parker writing recently in the London Times, states that the credit crunch and turmoil in global
finacial markets has affected every country in the world. But goes on to state that apart from the short
terms deals; a drop in the valuation of real estate and assets based security and financing of corporate, the
global Islamic banking has been “relatively unscathed by this once ina life time crisis”.

Other writers have pointed out that Islamic Financial transactions are based upon total transparency, full
analysis of risks, inability to trade debt accepted at par and in support only of productive business or

assets with true usufruct, the impact of the financial crisis on the Islamic finance sector should be much
less.

Islamic banking is not restricted to Muslims. In Malaysia for instance, a significant number of non-Muslim
customers resort to Islamic banking products ad services Statistics show that 70% of the customers of the
Islamic banking window of the Overseas Chinese Banking Corporation and Hong Leong Islamic Bank
consist of Christian and Buddhist, Malaysian, Chinese.

Mr.Stephen Green who was the then CEO of the Honk Kong and Shanghai Banking Corporation pio-
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neered the establishment of its Islamic finance division, Amanah.. Mr.Green is now Chairman of HSBC
Holdings and is also a lay Anglican Preacher.

Similarly, it was an American David Hightower who structured the first ever Islamic Corporate Finance
transaction at Citi Bank International in the Strand for Shell Malaysia in 1983.

London has been at the centre of Islamic Banking for several years. There are five Islamic Banks in the
City of London, and two more have sought the approval of the Financial Services Authority. The latest
addition is the Gatehouse Bank. Itis solely owned by the Securities House of Kuwait. It hasa paid up
capital of 50m pounds and authorized capital of 225m pounds.

The Islamic Bank of Britain was set up in September 2004. It has several branches across the. UK. Tt
offers shariah- compliant current and savings accounts, personal and business banking, commercial property
financce and Islamic mortgages. It records for the first six months over the year 2008 has shown that
adverse conditions have failed to attract its performance which recorded a 5.5% increase in customers
and a 7.2% growth in deposits.

John Yip has a diploma in Fi gh Al - Muamalat (Islamic Law relating to financial transactions). He
structured the first Musharaka Sukuk in the early 1990s for the Islamic Religious Council of Singapore.
There is an abundance of legal and financial expertise in Islamic finance in the City of London. Among the
leading law yers are Neil D Miller, Partner and Head of the Islamic Finance Team at Norton Rose, and
others at Clifford Chance, Freshfields, Trowers & Hamlins and Clyde & Co.

The random pick of developments in Islamic banking, set out above demonstrates that it is a medium that
transcends all faiths. Indeed, Islamic banking has been leading cross cultural engagements. Adherents of
all faiths can relate to its ethical values and the term “Islamic banking” is used only in a generic sense.
It certainly is not the preserve of Muslims alone.
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SHARE BUY BACKAGREEMENTS AND FINANCIAL
ASSISTANCE BY ACOMPANY TO ENABLE THE
PURCHASE OF ITS SHARES-SOME SALIENT
FEATURES OF THE NEW COMPANIES ACT

A.R.Slll‘élldhl‘an,L.L.l\'l.(Brussels)
President’s Counsel

Introduction

Is a company entitled to buy its own shares? Had this question been posed prior to the enactment
of the Companies Act No 7 of 2007 the answer would have been in the negative. However the same
question if posed today would not elicit such a simple and facile answer. The provisions of the Companies
Act No 7 of 2007 have radically changed the position under the common law regarding a company’s
entitlement to purchase its own shares. Similarly the stringent proVisions of the previous companies’ legislation
concerning assistance given by a company for the purpose of enabling a third party to purchase its shares
have also been substantially amended by the new Companies Act. In this article it is proposed to deal with
some of the salient features of the new Companies Act regarding the power conferred on a cmﬁpany to buy
its own shares and the restriction on companies providing financial assistance to third parties to purchase its
shares

Company Buying Its Own Shares

The Rationale behind the Rule that a company cannot buy its own shares.

It is pertinent to note that from the inception of the joint stock companies the statutory regime governing
them did not expressly preclude companies from purchasing their own shares. However land mark decisions
of the House of Lords and the English Court of Appeal handed down in a number of leading cases in the last
quarter of the nineteenth century postulated and reiterated this rule which has stood the test of time for well
over a century, despite spasmodic attempts to deviate from it. What is the rationale underlying this rule?. In
a lucid exposition of the law in this regards Lord Watson succinctly explained in Trevor Vs Whitworth (The
Law Times,Vol. LVII, N.S. 457): “One of the main objects contemplated by the Legislature, in restricting
the power of limited companies to reduce the amount of their capital as set forth in the memorandum, is
to protect the interests of the outside public who may become their creditors. In my opinion the effect of
these statutory restrictions is to prohibit every transaction between a company and a shareholder, ‘by -
means of which the money already paid to the company in respect of his shares is returned to
him’. These words adumbrated by Lord Watson in 1887, were echoed by Harman J in a case decided
almost a century after the decision in Trevor’s case. (British and Commonwealth Holdings plc Vs Barclays
Bank plc and others, (1996) BCLC I). In this case Harman J., proclaimed that “ In my judgment there
are two fundamental principles of company law which can be seen in the cases cited. The first of those
principles goes back to the earliest days of English limited liability companies. The principle is that

a company cannot return capital to its members save by a reduction of capital sanctioned by
the court.”

Thus the string of a decisions which discountenanced a company buying its own shares were based on the
premise that when a company buys its own shares from its share holder, the company would be repaying
the share holder the amount originally paid to the company by that share holder as the price for the shares,
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resulting in the reduction of the company’s capital which is not permissible except with the sanction of
court. In fact the specific statutory provisions ( such as section 29 of the Companies Act No 17 of 1982)

mandating that a subsidiary company shail not hold shares in its holdin gcompany are based on this rule of
the common law.

The Position Under The New Companies Act

The Companies Act No 07 of 2007 for the first time in the history of companies legislation in our
country, expressly declares that a company is empowered to acquire its own shares in certain
circumstances [section63(1)] and proceeds to setout the situations in which such acquisitions are
countenanced by the statute. Though this provision appears to be repugnant to the well engrained rule of the
common law against company purchasing its own shares hitherto steadfastly adhered to by its legislative
predecessors, the inbuilt safeguards embodied in these provisions afford ample and adequate protection to
the shareholders and creditors of the company.

Specific Performance Of Share BuyBack Agreements

. Section 64 of the new Act confers on a company the power to enter into agreements for the
purchase / acquisition of its own shares. Such an agreement could be entered into provided the company
complies with the stringent conditions laid down in section 64(2) and (3) of the Act. These provisions, inter-
alia, require the board of directors of the Company to resolve that the consideration for the purchase is a fair
value in the opinion of the company’s auditors. Significantly section 65(1) ofthe Act enables the specific
enforcement of such agreements for the purchase of a company’s shares . This would in effect, inter-
alia, enable venture capitalists who enter into share buy back agreements with investee companies to
specifically enforce such agreements. From the stand point of the parties to the agreement this is a very
salutary feature, inasmuch as, it frees the transaction from the uncertainty emanating from the remnants
of the common law prohibition and invests the transaction with prefect legitimacy.

When A Company Buysback Its Shares Do They Retain Their Character As “Shares”?

Curiously this question arose for the first time in a case decided in | 892 atatime when the then prevailing
rule enjoined that a company shall not purchase its own shares. It is pertinent to note that in this case (Re
Sovereign Life Assurance Company(a) ,(The Law Times, 1892, Vol. LXVIIl, N.S., 366.) a company
was empowered to purchase its own shares by a special statute. Pursuant to that power the company
oim its sharc holders. The qucstion arosc as to whether after the
purchase by the company those shares retained their character as ‘shares? Dealing with the effect of such
purchase Chitty J. held that the effect of the purchase, in the name of the company, was necessarily to
extinguish the shares. The new act gives statutory recognition to the above rule.. Section 63(3) of the
Act states that a share “that is acquired by the company shall be deemed to be cancelled
immediately upon acquisition. Thus the above provision restates the common law position as postulated by
Chitty J., in the above case . '
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The fact that the Companies Act No:07 of 2007 expressly authorizes companies to purchase their
own shares does not derogate from the fundamental principle that the purchase of its shares by a
company results in the reduction of its capital. In this context it is apposite to quote the dicta of Lindly L.J
in Re Sovereign Life Assurance Company where as mentioned earlier the purchase of its own shares by
a company was authorized by a special statute. Said he “A reduction of capital is a necessary
consequence of a statutory power enabling a company to invest its assets in the purchase of its
own shares.”
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Of particular significance in this context is section 65(1) of the Act which provides that an
agreement to acquire a company’s share is specifically enforceable except to the extent that the
company proves that it would fail to satisfy the solvency test after performing the agreement. This
provision shows that ultimately the enforceability of the agreement is predicated upon the company
satisfying the solvency test after pérforming the contract and allays any fears regarding possible
adverse consequences to creditors resulting from such acquisition.

Restrictions On Financial Assistance By A Company To Facilitate The Purchase Of Its Shares -

Why does the Law impose such restrictions?

Having dealt with the situation where a company buys its own shares, it is proposed to consider
a different situation where a third party buys a company’s shares with financial assistance obtained
from the company. Until1929, there existed no statutory provision preventing a company from giving
financial assistance to third parties to facilitate the purchase of that company’s share.. Consequently, many
companies which were precluded from buying their own shares resorted to the expedient device of giving
financial assistance to enable other persons to purchase their shares without falling foul of the common
law rule. However in practical terms such financial assistance brought about all the undesirable consequences
which the common law rule zealously sought to prevail

Lord Greene MR vividly described the unsavoury situation that prevailed before the 1929 Act in
the following words in( Re VGM Holdings Ltd (1942) 1A ER 224 at 225) : “Those whose memories
enable them to recall what had been happening for several years after the last war will remember
that a very common form of transaction in connection with companies was one by which persons call
them financiers, speculators, or what you will findinga company with a substantial cash balance or easily
realizable assets, such as war loan, bought up the whole, or the greater part, of the shares of the company
for cash, and so arranged matters that the purchase money which they then became bound to
provide was advanced to them by the company whose shares they were acquiring, either out of
its cash balance or by realization of its liquid investments. That type of transaction was a common one,
and it gave rise to great dissatisfaction and , in some cases, great scandals.” As this scenario
permitted companies to achieve by indirect means what they could not perform directly, and promoted
unholy alliances between perfidious companies and predatory buyers the legislature stepped in to thwart
such attempts to flout the law. Consequently restrictions on financial assistance were introduced by statute
as such financial assistance was viewed as another form of capital reduction.

Legislative. Measures To Control Financial Assistance

For the first time restrictions on companies providing financial assistance to enable the purchase of their
shares was introduced by section 45 of the English Companies Act of 1929 subsequently section 54 of the
English Act of 1948 reenacted these provisions with some modifications. Section 55(1) of our Companies
Act of 1982 reproduced verbatim the provisions of section 54 of the English Act of 1948. In England as
the1929 Act was found to be inadequate to bring within its scope all errant transactions, the 1948 Act by an
amendment to the relevant part of the section describing financial assistance sought to catch up every
conceivable kind of financial assistance within its ambit. This was reproduced in section 55 of our companies
act No 17 of 1982 which provided as follows “Subject as provided in this section, it shall not be lawful for
acompany to give, whether directly or indirectly, and whether by means of a loan, guarantee, the provision
of security or otherwise, any financial assistance for the purpose of or in connection with a purchase
subscription made or to be made by any person of, or for any shares in, the company, or otherwise, where
the company is a subsidiary company, in its holding company: « However, as pointed out earlier this all
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encompassing description of “financial assistance” was also found to be a fertile ground for endless litigétion
and the wide amplitude of this section resulted in many innocent transactions being shot down by courts.
The English Act of 1981 introduced into the statute book some new concepts in order to save innocent
commercial transactions which incidentally involved a company giving “financial assistance” for the
acquisition of its shares. These provisions were incorporated in section 153 of the English Companies Act
1985, and section 7 [(1) of the new Companies Act No 07 of 2007

The Relevant Provisions Of The New Companies Act.

While section 70 of the new Companies Act places restrictions on financial assistance, section 71
of the Act exempts certain transactions from the restrictions placed by section 70. Section 71(2) sets out
transactions which usually fall outside the ambit of the restrictions such as a banking company
lending in the ordinary course of its business and a company lending to its employees for an
employees’ share purchase scheme, section 71(1) embodies the principal exception. It states that
“The provisions of section 70 shall not apply to the giving of financial assistance by a company for the
purpose of or in connection with the acquisition of it own shares, if —

(a) the company’s principal purpose in giving the assistance is not to give it forthe purpose
of that acquisition or the giving of the assistance is an incidental part of any other
larger purpose of the company; and

(b) the assistance is given in good faith in the interest of the company.

What Is Meant By “A Purpose Incidental To Any Other Larger Purpose”? ‘

As mentioned before section T1(1) of the new Companies Act which is modeled on section 153(1)
of the English Companies Act of 1985 introduces the test of “incidental part of some larger purpose” as a
criterion for determining the legality of the transaction. In construing the meaning of these words it is
pertinent to bear in mind the reason for introducin g these words in the English Companies Acts of 1981 and
1985. Originally the 1948 Act provided that any financial assistance by a company for the purpose of or
in connection with the acquisition of its own shares shall be unlawful .As a result in some noteworthy
cases (‘Belmont Finance Corporation’ ( 1980) 1 All ER 393 and ‘Armour Hick Northern Ltd’
(1980) 3 All ER 833) the courts placing emphasis on the wide sweep of the words ¢ in connection with
the acquisition’ struck down otherwise unobjectionable transactions as infringing the provisions restricting
financial assistance. In those cases the transaction was inivalidated on thie footing that the purpose of ihe
transaction was to facilitate the acquisition of shares. These decisions posed a potential threat to many
routine and otherwise unexceptionable business transactions, merely because they incidentally involved
a violation of the restriction against financial assistance This resulted in the legistature stepping in and
introducing in the English Act of 1981 the concept of ‘a purpose incidental to a larger purpose’. This is
a very welcome feature as the ‘incidental to a larger purpose’ test will save many transactions entered
in the ordinary course of business, even if they incidentally violated the financial assistance provisions. , It is
also pertinent to note that the words ‘larger purpose’ have not been without their share of trouble .They
have been the subject of judicial criticism in an important case decided by the House of Lords where the
words ‘larger purpose’ came up for scrutiny.[Brady Vs Brady, (1989) A.C. 788] Lord Oliver quite
candidly admitted that he had not found the concept of ‘larger purpose’ easy to grasp. In this case
two brothers who owned a family business entered into certain arrangements in order to break the dead
lock situation which arose in the business. In carrying out this objective it was agreed that one party would
acquire the shares in a company with the financial assistance provided by the company. House of Lords
after an exhaustive analysis of the legal provisions rejected the contention that the acquisition of shares was
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merely incidental. The House held that the resolution of the dead lock is the reason why assistance was
given but that is not an incidental purpose. Lord Oliver proclaimed that the acquisition was not-a mere
incident of the scheme to break the dead lock. It was the essence of the scheme itself.” It is submitted
that this somewhat narrow construction of the statutory provisions which were intended to rectify the
shortcomings of the former legislature, has in fact added to the uncertainty regarding the legitimacy of
such financial assistance and has done little in allaying the fears of those intending to engage in gemiine
transactions, which incidentally involve financial assistance for the acquisition of shares.

What constitutes Financial Assistance?

Section 70(5) imposes unprecedentally severe penal consequences. Defaults are visited with a
fine of Rs. 1 million / 5 years imprisonment or both as opposed to a fine of Rs 1000/= imposed by the
Companies Act of 1982. Hence it is imperative to ascertain what types of transactions would fall into the
description “financial assistance”. In the absence of any definition in the new Companies Act the decisions

of the English Courts construing the identical provisions of the English Act provide very valuable
guidance.

In one case (Armour Hick Northern Ltd and others Vs _Armour Trust Ltd and others,
(1980) 3 All ER, 833) A Ltd was a subsidiary of B Ltd. The shareholders of B Ltd were C ltd which
owned 7,000 shares, and W and H who owned the remaining 3,000 shares and were directors of A Ltd
and B Ltd. B Ltd owed the sum of Sterling pound 93,000 to C Ltd in satisfaction of the debt owed by B Ltd.
As a result W and H became the sole shareholders of B Ltd. It was alleged that A Ltd had given W and
H financial assistance for the purpose of or in connection with the purchase by W and H of shares in
ALtd’s holding company (i.e. B Ltd) contrary section 54(1) of the Companies Act, 1948. The question
arose as to whether the payment by a subsidiary of a debt owed by the subsidiary’s holding company to
the vendor of the holding company’s shares was capable in law of constituting “financial assistance’ for
the purpose of section 54(1). It was held that on the true construction of section 54(1) of the 1948 Act
the prohibition against the provision of financial assistance for the purchase of shares was not confined
to assistance given to a purchaser but extended to assistance given to the vendor of the
shares. Thus, although a repayment of the debt of Sterling pound 93,000 by the holding company, B Ltd,
to the vendor of the shares, C Ltd, would not have amounted to ‘financial assistance’ as it would not have
altered the financial position except to the extent that a due debt was repaid, the same payment when
made by the subsidiary, A Ltd, would amount to financial assistance to C Ltd for the purpose of
or in connection wiih ihe share purchase by W and H because il was a voiuniary paymeni without
which C Ltd would not have proceeded with the sale. The payment of the Sterling pound

93,000 by Altd to C Itd was therefore capable in law of constituting “financial assistance’ within
section 54.

Vide also (Belmont Finance Corporation Vs Williams Furniture Ltd and others (No 2),
(1980) 1 AILE.R., 393). In this case a person agreed to by a- company in a bona —fide commercial
transaction at a price determined on an arms length transaction basis. He sold an inflated asset to the
company and used the money obtained by such sale to purchase the company. Though the transaction
was fair and bona-fide as between the buyer and seller the English Court of Appeal shot down the
transaction as illegal and as one in contravention of section 54 of the 1948 Act (same as section 55 of Act
No:17 of our 1982). The reasoning of the Court (Buckley, Goff and Walter LLJ) is encapsulated in the
following dicta. “ Even though the agreement for the purchase of the share capital of ‘Maximum’ by
Belmont was a satisfactory commercial transaction for both William and City and for G and his
associates, it nevertheless contravened section 54 even if the Sterling pound 500,000 paid by Belmont for
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‘Maximum’ had been a fair price, because it was not a commercial transaction in its own right but merely
part of a scheme to enable G and his associates to acquire Belmont at no cash cost to themselves.
It was not a transaction in the ordinary course of Belmont’s business, and did not enable Belmont to
acquire anything which it genuinely needed for its own purposes.”

Does The Repavment of an existing debt _amount to financial assistance?

In the South African case of Gradwell (PTY) Ltd. Vs Rostra Printers Ltd and another,
1959(4) SALR 419, the Appellate Division was confronted with the question whether the repayment
of its debt by a company which helped another Company B to purchase Company A’s shares constituted
financial assistance for the purpose of invoking section 86(2) of the corresponding legislation in South
Africa ( Act No:46 of 1926). The Court held that though the purpose of the transaction was to
enable the acquisition of the company’s shares it did not constitute financial assistance, as the
repayment of the company’s debt did not cause any adverse change in the financial position of the
Company. The court explained this in the following way: “But whatever may be the position in such
a case the paying off ofan existing debt seems to be decidedly more difficultto bring within the notion
of giving financial assistance. The payer’s assets and liabilities are put into a different form but the
balance is unchanged and the same applies to the financial position of the payee. Here the company

would have no more and no less after the completion of the transaction than before”. (at page
420).

However it should be noted that while the timely repayment of a debt even if done for the
purpose of facilitating an acquisition is not treated as financial assistance, it might constitute financial
assistance if the debt were paid early, as it could then be treated as having the features of a gift in it.
Vide Placet Vs Steiner, (1988) 5 BCC 352.

The effect of financial assistance by a foreign subsidiary

- As observed earlier the provisions of the statute regarding financial assistance extended to
financial assistance given by a subsidiary to enable the purchase of the shares of the holding company.
Does it cover assistance given by a foreign subsidiary of a local holding company for the purpose
of enabling the purchase of the holding company’s share? This question came up for consideration in the
case of Arab Bank plc Vs Merchantile Holdings Litd and another, (1994) 2 AIIER 74. In this case
aforeign subsidiary of an English Company incorporated in Gibraltar gave financial assistance to enable
the acquisition of shares of the English Company which was its parent Company. Subsequently when the
Bank which gave the loan for this purpose instituted legal proceedings against the person who obtained
the loan for the purpose of purchasing the shares of the English company, the Defendant contended
that the transaction was void as it was in contravention of section 151 ofthe 1985 Act which prohibited
financial assistance of this nature. The Court held that applying the presumption thatin the absence
of a contrary intention s 151 of the 1985 Act was not intended to have extra- territorial effect,
the term “any of its subsidiaries” in's 151 was to be construed as limited to those subsidiary companies
which were English companies. Accordingly, s 151 did not prohibit a foreign subsidiary of an
English parent company from giving financial assistance for the purpose of the acquisition of
shares in its parent company. Moreover, the mere giving of financial assistance by the subsidiary did
not ipso facto constitute the unlawful giving of financial assistance by the parent company contrary
to s 151, since the prohibition was directed to the assisting company, not to its parent cormpany.

The holistic approach in construing “financial assistance”
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The case of Charterhouse Investment Trust Ltd. Vs Tempest Diesels Ltd, (1986) BCLC 1, (decided
under section 54 of the English Companies Act of 1948,) throws some light on the meaning of * financial
assistance’. This case concerned a ‘ management buy-out’ transaction under which Charterhouse hived
off s subsidiary company, Tempest, by selling its entire shareholding to one of its managers, Allam.
Hoffmann J was asked to decide whether a surrender of tax losses by Tempest to Charterhouse, as part
of the transaction, constituted financial assistance. In ruling that it did not, he said: “There is no definition
of giving financial assistance in the section, although some examples are given. The words have no
technical meaning and their frame of reference is in my judgment the language of ordinary commerce.
One must examine the commercial realities of the transaction and decide whether it can properly be
described ‘as the giving of financial assistance by the company, bearing in mind that the section is a
penal one and should not be strained to cover transactions which are not fairly within it.”He
further held that “ The Belmont case shows that the sale of an asset by the company ata fair value can
properly be described as giving financial assistance if the effect is to provide the purchaser of its shares
with the cash needed to pay for them. It does not matter that the company’s balance sheet is
undisturbed in the sense that the cash paid out is replaced by an asset of equivalent value. In the case of
aloan bya companytoa creditworthy purchaser of its shares, the balance sheet is equally undisturbed
but the loan plainly constitutes giving financial assistance. It follows that if the only or main purpose
of such a transaction is to enable the purchaser to buy the shares, the section is contravened.

Lord Denning’s ‘commonsense’ approach

In Waller Steiner Vs Moir (1974) 3 AIIER 217 at 238 where monies’ were not directly paid
to the purchasers of the shares but through the device of circular cheques Lord Denning in his characteristic
style propounded a common sense approach to ascertain whether there was prohibited financial assistance.
He said “Circular cheques come in very handy. So do puppet companies. The transactions are extremely
complicated, but the end result is clear. You look to the company’s money and see what has become of it.
You look to the company’s shares and see into whose hands they have got. You will then soon see if the

company’s money has been used to finance the purchase. The present case is an excellent
example.”

“Financial Assistance” should result in actual acquisition

Another significant aspect in this context is the requirement that the financial assistance in order
to result in penal consequences should actually assist the acquirer to purchase the shares. Vide
British and Commonwealth Holdings plc Vs Barclays Bank plc and others, (1996) 1 All. ER, 381
where the conduct of the company was regarded as only an inducement to the shareholder to
acquire the shares of the company, but not as financial assistance. In this case the English Court of
Appeal declared that the words ‘financial assistance’ are words of a commercial rather than a
conveyancing kind.(at page 397)

The civil consequences of unlawful financial assistance

1t is important to note the consequences that flow from unlawful financial assistance In addition to
the punitive provisions of section 70(5) which prescribes a fine not exceeding Rs. 1 million on every
defaulting officer of the company or a term of imprisonment extending to 5 years, there are civil
remedies available to affected parties who suffer losses. The company also can successfully sue directors
and all those who were responsible. for losses suffered. Vide Steen Vs Law, (1963) 3 All ER 770,
Selangor Utiited Rubber Estates Ltd. Vs Cradock (NO 3), (1968) 2 All ER 1073, Wallersteiner Vs
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Moir, (1974) 1 WLR 991 and Belmont Finance Corpn Ltd Vs Williams Furniture Ltd, 1979 1
All ER 1i8.

Does the unlawful assistance affect the legality of a collateral contract?

Another issue of practical significance which has given rise to conflicting judicial decisions in this regard
is the legality of collateral contracts such as a guarantee etc given to secure the performance of the
main transaction which involved unlawful financial assistance .In Spink (Bournemouth) Limited Vs
Spink , (1936) Ch. 544, a case decided under the corresponding provisions of the English Act of 1929
('section 45) the question arose in this way: The defendant being a director and manager of the
Plaintiff company, who carried on business as garage proprietors and motor- car dealer, entered into a
written agreement with the company in consideration of a cash payment to resign both positions, covenanting
also not to carry on or assist in carrying on a similar business within a certain radius for a period of five
years. The agreement further provided that he should transfer his shareholding in the company
to another director for 250 pounds, and this sum was paid to him by a cheque drawn on the
company’s account. The Court held that even if the payment for the shares by the company’s
cheque was such as to contravene section 45, sub-s 1 of the Companies Act 1929, and to render the
company liable to a fine under sub-s 3, the agreement was not thereby rendered invalid. The Court

arrived atthis conclusion on the footing that the agreement to purchase the shares was severable from
the collateral agreement.

~ A similar view was expressed in Victor Battery Co. Ltd. Vs _Curry’s Ltd and another,
(1946) Ch.D. 519. In this case, a company issued debentures for the purpose of facilitating the
‘purchase of its shares by another party. In a controversial judgment which has been assailed by reputed
authors as not setting out the correct position by some reputed authors, Roxburgh. J, held that upon
its true construction, section 45 did not invalidate / avoid the security to which it referred. The
debentures were therefore, valid. It was further held that assuming that the issue of the debenture was
an illegal transaction V.B.Co. could not maintain an action to be relieved thereof, because the object of
section 45 was not to protect but to punish a company providing security in contravention of the section,

and therefore V.B.Co. did not come within the exception to the maxim ‘in pari delicto potior est
condition defendentis’.

In sharp contract to these decisions it was held in Heald Vs O’ Connor, (1971) 2 All ER 1105
that debentures issued by the Company to secure a transaction to purchase its own shares was
void and it being illegal as contrary to section 54 of the Companies Act, a guarantee given as a
collateral for this purpose was also void and unenforceable. In this case the court did not follow the
earlier case of Victor Battery Co.Ltd. Vs Curry’s Ltd and another, (1946) Ch.D. 519 cited above.

Itis submitted that in view of the spirit and scheme of the present legislation which endeavours to
save ‘innocent transaction’ from the rigours of the penal provisions, collateral transactions are unlikely
to be invalidated as being tainted with the illegality of the main transaction, unless they form an essential
component of the main transaction and are inextricable from the main transaction.

Conclusion

The provisions of the new Companies Act herald a new era in which companies would be entitled to enter
into agreements to purchase their own shares including share buy back agreements and parties to the
agreements would be invested with the power to seek specific enforcement of such agreements. Though
these provisions pertaining to the power of a company to acquire its own shares appear to be repugnant to
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the common law rule which resolutely refused to countenance such transactions on the footing that it would
tantamount to a dressed up reduction of capital, the new statutory provisions expressly declaring that the
exercise of the power to specifically enforce such agreements is predicated upon the ability of the
company to satisfy the solvency test, affords ample and adequate protection to creditors and shareholders.
This is unexceptionable from the stand point of policy given the paramount place accorded by the new
statute to the company satisfying the solvency test as the foremost guarantee against any unfair prejudice
being caused to the creditors/ share holders of the company. Moreover it would encourage venture capitalists
to invest in companies by entering into share buy back agreements which are specifically enforceable under
the new Act .This is a salutary feature as it frees the buyback transaction from any uncertainty emanating
form the remnants of the common law prohibition.

As regards the restrictions on financial assistance, the provisions of the new Companies Act adopt
a more liberal approach by introducing the test of ‘a purpose which is incidental to a larger purpose’
to determine the vires of the transaction. As pointed out earlier this amendment was introduced by the
English statute in order to remedy the shortcomings of the previous legislation which brought within its
broad sweep, many innocent transactions, and caused them to be invalidated by courts. It is significant to
note that the words “in connection with the acquisition’ occurring in the previous legislation was found
to be too wide and the English Acts of 1981 and 1985 advisedly dropped these words from the statutory
provision. In this backdrop the rationale for steadfastly retaining the words ‘in connection with the
acquisition’, in section 71(1) of the new Companies Act is inexplicable. Similarly the policy of the new
Companies Act in excluding subsidiary companies from the ambit of the restrictions on financial assistance
does not appear to be a prudent move as all previous legislation encompassed subsidiary companies within
the sweep of'the restrictions. Given the meticulous care that has been taken by the framers of the new Act
in drafting this legislation it does not seem to be an accidental slip or an infelicitous choice of language.
However the new Act has for sound reason refrained from describing or defining the expression “financial
assistance’. This is a laudable feature of the new Act. In the past definitions of ‘financial assistance’ aimed
at catching up all conceivable transactions within their scope had resulted in courts having to grapple with
complex questions of construction. For instance in the South African case of Grandwell (Pvt.) Ltd, 1954
(4)SALR 419 where the statute (same as section 550f our 1982 Act) in describing the term ‘financial
assistance’ stated that “by way of loan, guarantee, security or otherwise” the Appellate Division did not
find it easy to decide whether the expression ‘otherwise’ should be read ejusdem with loan, guarantee
etc. In this backdrop the new Act’s treatment of the expression financial assistance would enable the
courts to take a holistic approach to the question, untrammeled by the sophistries of interpretation.

Finally the complex terminology adopted by the statute may lead to perplexing questions remaining
unresolved until authoritative judicial pronouncements shed light on them. The fact that a LawLord (Lord
Oliver) had found the meaning of these terms elusive to his grasp (Vide Brady Vs Brady cited above)
underscores the gravity of the problem .The serious penal and other consequences that could to ensue as.
a result of a company falling foul of these provisions add a new dimension to this issue. In conclusion it
could be said that on the whole the provisions introduced by the new Companies Act pertaining to a
company acquiring its own shares and giving financial assistance for the purchase of its shares constitute,
despite a few shortcomings, a step in the right direction aimed at facilitating genuine commercial transactions

unfettered by the shackles of the common law prohibitions while affording ample and adequate protection
to creditors and share holders of the company.
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THE LAW PERTAINING TO BAIL

Palitha Fernando,P.C.
Additional Solicitor General

Introduction

The term Bail is defined in Black’s Legal Dictionary as the process by which a person is released
from custody on the undertaking given by a surety or on his or her recognizance to appear in a future stage
of the proceedings of court. Bail could be granted to a suspect during the stage of investigation or to an
accused whose case is pending before court or even to a person who has been convicted, on his preferring
an appeal against his conviction.

Arrest and detention of a suspect involves the interference with his right to personal liberty. Therefore, it is
necessary that the detention of a suspect is done only in accordance with the procedure established by law
and also only to the degree permitted by law. The granting of bail in the circumstances is a salutary provision
enabling a person suspected or accused of an offence, but yet presumed innocent by law, to be released
from detention. The foundation for the purpose of granting a suspect bail is the presumption of innocence
guaranteed by Article 13 of the Constitution of the Democratic Socialist Republic of Sri Lanka.

When speaking of bail, terms such as Surety Bail, Cash Bail Certified Bail, and Personal Bail are quite
familiar. All these terms describe the nature of the bail bond upon which a person is released from custody.
Surety Bail is where a person is released on a Surety entering upon a bond undertaking to secure the
presence of the person released when required. Cash Bail is where it would be necessary to make a cash
deposit along with the undertaking to secure the presence of the persons released on bail when required.
Where a person is released on cash bail it would nct be necessary to have the bail bond signed by sureties.
However, there can be an order granting bail on a combination of any two or more of these bonds.

Where a suspect is released on personal bail the undertaking to appear in court is given by the suspect
himself. Certified Bail is where a certificate such as a deed would be deposited in court to the value of the

Bail Bond. Personal Bail is where the person released signs a bond to pay the amount indicated in the bond
if he fails to appear in court as required.

When a person is released on bail it is customary to make such release subject to certain conditions commonly
referred to as bail conditions. Impounding of the Passport, prohibiting the person from residing in a particular
area, ordering the person to report at a designated police station periodically are some such conditions
generally imposed. Non interference with the witnesses and the process of justice are conditions that are in
force even if not mentioned in the order granting bail.

Reasons for releasing persons on bail

There are several reasons for which a suspect is remanded to Fiscal custody pending investigation or trial.
They are:

a. To facilitate investigations;
b. For the protection of the suspect;

c. To prevent the suspect causing harm to any one else;
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d. To prevent the suspect from interfering with the witnesses;

e. To ensure the presence of the suspect at the trial.

Though the above mentioned reasons are the generally accepted reasons for remanding a suspect to Fiscal
custody, the Bail Act has brought in a further reason, namely, consideration of the gravity and the public
reaction to the offence and the possibility of public disquiet arising out of it.'

Remanding a suspect into fiscal custody could never be considered a punishment. It should always be
borne in mind that the suspect is a person presumed to be innocent and that the order remanding such
person is an interference with that person’s liberty guaranteed by Constitutional provisions as a Fundamental
Right. However it should be noted that some statutory provisions have brought in a penal flavour into some
legislation providing for the remanding of suspects until the conclusion of the trail, or by providi