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The Tunnel at

THE country has just come out of the
,cnppimg Electricity Board strike, and before
that the GMOA held everyone to ransom for

. aweek Counterpamt holds that legitimate
~ trade union activity is a sine qua non of a
~ vibrant democracy and must therefore be

| protectedatwhatever cost. Yet, the pastmonth
~ has seen trade unionism being given a bad

*k','ﬂame with the relatively privileged GMOA

- rﬂexmg its collective muscle at the expense of

the Light

the End of

grievance wasvitiated by the arbitrarinessand
intransigence of its behaviour. Even the
rekindling of anti-Muslim communalism
became gristto itsmill in the single-mindedness
of achievingits objective. What, really, didthe

GMOA set out to achieve? Surely not the
mere reinstatement on the merit list of the

poor 'private medical college" graduate-
(post)mtcms whom it had fought so hard

_against in the past? There was also always

- ":the ordmar,l people of the land.

, Traées union shouid be permitted to
. exercise the nght to strike as a last resort, and
_this right cannot be denied even to doctors

~ fora just democracy, however, that this right

ed. Even with trade union action

' 'V',g“therel
 ifthe consequences are so dire. Just as in war
~ thereare rulesand conventionsthat shouldbe

~ respected, sotoo with the legitimate agitation
 ofa group of workers who have a grtevance :

The GMOA won the day not on the merits

of its case, but, rathef, on the *‘terronsm“ it
- exermsed underthe camouﬂage oftrade union
- act;mn ,ln _fa(:t the very legitimacy of its

ugh it may cost innocent lives. It is crucial
 isexercised precisely as a fast resort when all
is and must be due process, especially

'entlft
unmemomously to its knees. What's more,

recourse to the legal system.

- No, it is our view that the GMOA wanted

tosend out a dcar"and unequivocal message
to the Government and the people, sooner
rather than later, and on a relatively

unimportant issue at that, so there would be

no confusion in the future. The message is

simply this: anyone who messes with the

GMOA, whether it be an individual or the
Cabinet, will be brought

having "won’ its demands unconditionally,

the GMOA has shown that it needs also to

hound ts perceived opponentsto the ground ,
Unfortunate!y, the CMOA v:ctory wasa

defeat for trade unionism on the one hand,
and for democracy onthe other ftwas oniya -
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- matter of time before other, less privileged but
- equally powerful, unions decided to get into
“the act. The Electricity Board Union's strike
action was even less acceptable than the

GMOA's before it. Hardly any wamning was
given before the entire country was plunged
into darkness and, as a direct result, deprived
of water ontap. No doubt, from the individual
trade union's point of view such "wildcat!
action can be hugely successful, but it
irreparably sunders the shared responsibility
that all trades union have towards the citizens
ofthis country. Any unionthatwinsits demands
at the expense of the principles of equality,
justice and fairplay upon which it is founded,
cannot have won anything at all.

The end does not justify the means, nor
does the ransom extorted under duress
become anything but filthy lucre. The point is
that the justice of the cause being fought for
pales into insignificance in comparison with
theterrorist-tactics employed to obtain redress.
Hence, the GMOA may have had a legitimate
grievance, once upon a time; the CEB Union
may have had aset of reasonable demands, at
a certain phase. Now, they have shown
themselves to be no different from the crass
paliticianswho subordinate everything to their
narrow self-interest, and damn the
CDF]SEC[U(:?I'ICEE.

Counterpointmay notsidewith the unions
this time on their tactics and timing, but this is
by no means an endorsement of the
Government's handling of the issue. No non-
partisan person can have any doubt that
Minister Ratwatte should resign forthwith as
an acknowledgment of his mismanagement,

- incompetence and all-round perfidy. We are

naturally suspicious of hyperboles that begin
‘Never in the history of human endeavour ...
but in Sri Lanka today it is surely true that "so
much damage has been done to so many by
so few!, and "the few" in this case are Mr.
Ratwatte and his henchmen such as Leslio
Herath. '

Ratwatte and his men did virtually nothing

- warnings from professionals and expers in

arrangements for the supply of power were*
- not explored until it was too late. Even at the -

went on strike, the use of force and physical = .

~complicity and tacit concurrence.

. Instigated to bringhcr‘guvernmi;-.n_t.todi;;_rcpute."_-". -

disturbing this homets’ nest in its next issue 8-

Iﬁmm

about the impending power 5hdrtag‘e despite

the field. Emergency plans and alternative

99th hour the bungling of the Chairmanand
histop officials hasachieved folk-legend status!
Whether Ratwatte's war-mongering or.
Herath's imbecility is more to blame s a moot
point. The fact of the matter is that this crisis
could have been averted or at least minimised
by careful planning. Moreover, once the Union

coervion by the military to bring them back to
work, reeks of the earlier dispensation which
we had thought long past. Ratwatte, it would
seem, soughttomake upfor hisincompetence
with a vengeance that was Premadasa-esque,

In a strange way, then, the striking unjon
and the Ministershare somethingincommon:
coming as they do from opposite ends of the
spectrum, both groups appear to believe that
‘all is fair in love and war'l \ '

Nor is the President absolved of blame if*
Anuruddha Ratwatte exacerbates the crisis of
the war to reinforce his power-base, and if he
minimizes the power-crisis to reinforce his
war-base, because he does so with her

The President'sallegationsabouta massive
conspiracy, made ata press conferenceduring
the blackout and subsequently aired on _
national television, must be substantiated or
withdrawn, She spoke aboutthe UNP'salleged
role in the strike and of criminal activity

These are seripus charges and require
substantial proof. Presidential immunitycannot.
be the excuse far shooting off at the mouth.

Atanyrate, the CEBstrike, itsrepercussions
and "resolution’, raise a range of issues that R
impinge on the Government'sentirc economic.
policy, including its r}ri_a_a'g:_a'l_'p_fpff—aga_i_'n TR
privatization process which is riddled with
problems. Counterpoint is committed to




When sycophancy seasons justice...

THE judicial system in Sri
Lanka has come through a
harrowing period. President J. R.
Jayewardene who was the
undisputed villain of the piece,
manipulated the judiciary to
accede to his every whim and
fancy. When judges did not toe
the line, "spontaneous” public
opposition was orchestrated and,
no doubt, paid for, inorder to give
them the most chilling of
messages. That]. R. Jayewardene
has survived in senile bliss the
vagaries of successive regimes
without the stark exposure of his
ruthlessness and all-round
perfidy, remains a sad indictment
of the complicity of the different
power-blocs that control the
destiny of this country.

If Jayewardene's was a hard
act to follow, the Late President
Premadasa was in a league of his
own! His innovativeness and
indefatigability led to amazing
new methods of stifling and
stunting thejudiciary. Thoughthe
main themes were the same --
Reward and Punish —its variations
were virtually infinite, but, of
course, subtlety wasnothisstrong
point. Thus, it was that the
Attorney General's Department
became the plaything of
Government, some judges and
state counsel, appendages of
political parties.

The People’s Alliance rode in
to power on the crest of a wave of
public resentment and anger
against these and other acts of
corruption, nepotism and greed
by the UNP in 17-years of misrule.
Their election manifesto included
the promise of sweeping changes
in the Constitution in order to
make it more democratic. The
Presidential System was to be
abolished as the first and most
important step. Judicial review of
legislation was to be introduced.
Acts and Clauses that were

inimical to the protection of the
fundamental rights of citizens
were to be repealed. Offensive
sections of the Public Security
Ordinance, the Press Councils Act
and the Parliamentary Privileges
Act that impinged on media
freedom were to be deleted. All
these promises have yet to be
realised. Some, it appears, have
ceased even to be within the realm
of the possible.

Interference within the Judicial Service

Though the Supreme Court
Bench comprises 11 judges, only
two are career judges who have
risen from the ranks, so to speak.
One of these is Justice
Anandacoomaraswamy who has
held judicial postsforover35years
butis the most junior of the judges
on the Supreme Court and who

will have only a few more months
to serve. The other is Justice
Wijetunge who was originally the
President of a Village Counciland
became the Secretary of theJudicial
Services Commission. From there
itwasonesmallstep to the Appeals
Court.

Mostcareer judgesbeginatthe
primary courts or serve as
Presidents of Rural Courts or as
Magistrates. They spend alifetime
moving their families right round
the country, only to retire virtually
where they began. On today's
Supreme CourtBench, ninejudges
have been taken either from the
Attorney General's Departmentor
the unofficial Bar. It is important
that the Supreme Court has a fair
blend of career judges, academics
and attorneys, no the overloading
thatitnow contains. The difficulty
is that singling out persons from
"outside" to serve on the Bench is
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always fraught with danger. It has
been said that either they were
writing books appreciative of the
family members of some
Presidents or they were in the
business of drafting the
constitutions of political parties,
and they have reaped the
whirlwind. Instances where
judges accepted promotions over
their senior colleagues are legion.
The contrast between two
brothers is a striking illustration
of the "system" of promotions in
the judiciary which defies any
rational logic or precedent. Dr
Asoka de Z Gunawardena who
serveson the Courtof Appeal and
his brother Mr Upali de Z
Gunawardena, sixyears his senior
at the Bar, provide an interesting
contrast. Justice * Upali
Gunawardena who joined the
judiciary a quarter of a century
ago is still a High Court Judge,
while his brother Justice Asoka
Gunawardena is soon to be the
President of the Court of Appeal.
If meritbe the sole criterion, thisis
certainly wonderful, and a signal
exception in the entire public
service, but the basis of this
assessment must surely be
transparent.: .

- Theallegationsofirregularities
and favouritsm by the Judicial
-Service Commissionareextensive.
Among these are claims that
- promotionsareawarded tojudges
inanarbitrary and indiscriminate
manner. Counterpoint has a list of
over 30 such appointments which
are allegedly irregular. In many
cases, very junior magistrateshave
beenappointed as DistrictJudges,
while more suitable senior judges
await-their turn and are informed
that no vacancies exist. Occasions
onwhich the two member quorum
of the Commission has been
violated have even been raised in
Parliament. There is an instance
where a judge was appointed asa
magistrate as soon as she
completed her training period
which goesagainstdueprocedure.
There are also some of the more

favoured judges who don't ever
have to leave Colombo. For
instance, one judge moved from
the Juvenile Court to the Colombo
Fort Magistrates Court to
Gampahaand back to Hulftsdorp.
Another began at Hulf tsdorpand
worked her way from there to the
Colombo Port, to Traffic Courtand
thence to Gangodawila.

There are over 10 vacancies in
the District Judge Grade II cadre
which cannot be filled as many of
those servingin the District Courts
as District Judges are relatively
inexperienced and junior officers.
There is no rationale or merit
scheme by which these arbitrary
promotions and preferential
placements are justified or
explained. In such a context, it is
not unusual for a magistrate who
has 8 or 9 years experience to wait
in the wings while another
occupies his/her rightful place.
The other side of the same coin is
that many District Judgés are
reduced to serving as Magistrates
in the lower courts, no doubt for
the same reason.

Many of these dubious
practices and anomalies derive
their legitimacy from the rules
made by the Judicial Service
Commission (JSC) under Article
112 subsection 8 of the
Constitution and published in the
Gazetteon]anuary24,1992. Many
experts have pointed to the
problems and contradictions
contained in these rules, but the
most troubling is Rule 9 which
holds that any officer of the Sri
Lanka Judicial Service other than
a President of a Labour Tribunal
can be transferred by the JSC to
any court in the country be it
District, Magistrate or Primary.
Surely, this vests in the Judicial
Service  Commission  an
overwhelming centralisation of
power tofavour and discriminate,
and against whose dictates there
isno recourseof appeal orredress?

It is crucial that in a service
such as the judiciary, impartiality,
due procedure and transparency

must prevail. Otherwise, the very
fabric of the legal system in this
country will fray and tatter. The
MinisterofJustice, G. L. Pieris who
had so much to say about
transparency and propriety must
realise that justice, like charity,
begins at home! The solution is
not, of course to dispense with the
JSC, nor to have the Minister
interfering, but to broaden the
Judicial Service Commission, to
create a consultative process and
to foster transparency.

Many other issues remain,
perhaps more mundane, but yet
vital for a healthy service. The
accountsof theJudges' Trust Fund,
the (mis)allocation of official
residences, thesale of land bought
at concessionary prices from the
state, the role of the Judges
Institute, and so on. Unless and
until thejudicial service healsitself
with a little help from the
Government, those seeking justice
in Sri Lanka may be forced to seek
other venues than the courts, and
this tragic path we have trodden
too often in this country to remain
apathetic while history repeats
itself once more. -

In this issue of Counterpoint
we examine the state of the art of
the judiciary in respect of some of
themostrecentdevelopmentsthat
have taken place under the new
dispensation of Chandrika
Kumaratunga. Notable among
these are the appointment of
Sarath Silva as Attorney General,
the proliferation of Presidential
Commissions and their alleged
antics, the Jeyaraj Fernandopulle
affair and its ramifications of the
independence of the judiciary, the
alleged favouritism in judicial
appointments, as well as a
poignant account of the
proliferation of defamation and
criminal defamation suits by
politicians and itsimpacton media
freedom. In addition, our
contributors examine the draft
constitution as well as the Indian
experience for dangers to be
averted and lessons to be learnt. I
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The following judgement shows the SriLankan Judiciaryin its strongest light, This pathbreaking and
far-reaching ruling which held that a listener's fundamental rights were violated by the SLBC's
sudden decision to close down the Non-Formal Education Service, is all the more significant as its

architect, Justice Mark Fernando, may be one of those being marginalised by this administration.

Press Release by
Free Media Movement

The Free Media Movement welcomes the decision of the Supreme Court of
Sri Lanka announced today (May 30, 1996) to award compensation to a
listener in acknowledgment of the fact that his fundamental rights had
been violated by the Sri Lanka Broadcasting Corporation's stoppage of
the Non-Formal Education Programme, popularly known as the "Nava
Adhyapana Sevaya".

Inthislandmark judgement, Justice Mark Fernando writing on behalf of the
three-member Bench, states, "it is well to remember that the media
asserts, and does not hesitate to exercise the right to criticise public
institutions and persons holding public office; while, of course, such
criticism must be deplored when it is without justification, the right to
make and publish legitimate criticism is too deeply ingrained to be
denied." Not only was it clear to the Court that the "undue haste with
which the 2nd Respondent [The Chairman, SLBC] acted suggested that
the stoppage was not bona fide", Justice Fernando indicates that even
greater injustice has been done to the persons who were working on
these programmes.

ina hard-hitting indictment of the entire system at work at the SLBC, Justice
Fernando writes, "I hold that the sudden and arbitrary stoppage of the
NFEP [Non-Formal Education Programme] was not justified, and, if
done without the consent of those responsible for its production, would
have amounted to an infringement of their freedom of speech, besides
being inconsistent with Government policy on Media Freedom."

TheFree Media Movement wishes to draw theattention of the Minister and
the Government to this ruling and its clear implications, which call for
structural changes in the SLBC. The Court has not explicitly asked for the
resumption of the NFEP only because of the delay'in hearing this case which
made such a direction "inappropriate’, but the substance of the judgement
supports thedemocratization process and participatory practices introduced
and nourished by its then Director, Tilak Jayaratne. ¥
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The fernandopulle Case and the
Independence of the judiciary

THE application to revise the
Supreme Court decision in the
Jeyaraj Fernandopulle Case has
extremely dangerousimplications
for the independence of the
judiciary. Why?

Article 126 of the Constitution
gives the Supreme Court sole and
exclusive jurisdiction in the area
of fundamental rights. The court
is also the final court of appeal in
the country.Itconsists of between
six and ten judges. The work of
thecourtisdivided. All thejudges
do not hear all the cases. In most
instances a bench of the Supreme
Court consists of 3 judges.

In certain special
circumstances, the Chief Justice
or two judges hearing the case,
may feel that a larger bench
should hear the case. A party to
the proceedings may also apply

matter was considered by the
same bench which had heard the
case earlier and the application
for revision was rejected.

These practices are adopted
inter alia to prevent independent
judges from having their
judgmentsreversed without their
participation, by other judges on
the court, who may be less
impartial. Cases such as this will
only consolidate perceptions of
division on the Supreme Court
between “pro-government” and
“anti-government"judges, which,
inturn, can only resultin erosion
of public confidence in the
judiciary.

The application for revision
in the Fernandopulle Case is
disturbing for several reasons.

It seems as if the application
was made when the Chief Justice

for sucha larger bench, and if the

ChiefJusticeissatisfied thatin his opinion thequestion
involved is one of general and public importance, he
may direct that a bench of five or more judges hear
the case.

This is usually done before the case is heard or
during the proceedings if an important or
controversial issue were to arise. In any event, the
convention has also developed that if a five judge
benchistobeconstituted the threejud geshearing the
caseare consulted and appointed to the largerbench.
This is to ensure thatapplicants and their lawyersdo
not engage in "bench fixing".

For example, in 1994, in Hettiarachchi v
Seneviraat{r%e(lea-ve-ro proceed with the application
was initially refused. The petitioner sought to have
the matter heard by a bench of five judges to enable
further submissions to be made. The Chief Justice
referred the case to the judges who had made the
initial order. They granted the petitioner leave to
proceed.

In 1995, in the case of All Ceylon Commercial
and Industrial Workers Union v The Petroleum
Corporation after the judgement was delivered, the
petitioner sought to have the judgment revised. The

was out of the country, and the
matter speedily disposed of by the Acting Chief
Justice, the controversial Tissa Dias Bandaranayake,
during the Christmas holidays, before theChiefJustice
returned. Why couldn't the matter have been left for
consideration by the Chief Justice on his return?

The judges who decided the case, Justices A.S.
Wijetunga, Mark Fernando and Priyantha Perera,
who dissented, were neither consulted - the matter
was not referred to them for consideration -- nor
were they appointed to the five jud gebench whichis
due to hear the case in June. What necessitated this
departure from established practice?

There is considerable pressure on the Bar
Association to intervene in this matter, which is seen
as an attempt by sections of the executive and the
judiciary to intimidate independent judges. Junior
members of the Bar Association are perturbed by the
lack of strong leadershipat the helm of the association.
R.K.W. Goonesekere who appeared for Mr.
Fernandopulle in the earlier case has declined to
appear for him in the controversial revision
application. The conduct of the bench and the bar
and the Government will be closely watched as this
controversial case commences in June. I
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~ Alawunto themselves?

WHILE it is vital that the
Constitution and laws of the country
protect the independence of the
judiciary, it is also important that
judges do not think of themselves as
supermen.

The judges’ attitude to criticism of
their judgments and performance is
old fashioned and inconsistent with
more liberal trends throughout the
world. A Committee chaired by
R.K.W. Goonesekere, appointed to
recommend reform to the media laws
of the country, has proposed the

_enactment of a Contempt of Court
Act modelled on British and Indian
legislation, in an attempt to liberalise

_ and clarify the law on the subject.
The controversial Supreme Court
decision of Justices Mark Fernando
and Dr. AR.B. Amerasinghe in In re

Garumunige Tillekeratne ( the Divaina
Case) which reflected a conservative
attitude that has been abandoned in
most modern democracies, made it
clear to human rights activists and
academics that the Sri Lankan
judiciary left to itself would not

~ follow a more liberal trend.

Last year, some judges who
attended a conference on the
Environment had walked out whena
__young State Counsel was about to
address the gathering. The judges

|

considered it infra dig to listen to a
lawyer who appeared before them
in court. The logic of this argument
is that a judge can never listen to a
talk given by an Attorney at Law!
Can judges only learn from other
judges? This attitude is one of the
reasons for the failure of the Judges
Institute which has no links with
the Faculty of Law or the Law
College. In other countries, judges,
lawyers and academics often meet
together to discuss issues and new
trends in the law. It is not surprising
that given the attitude of judges in
Sri Lanka, this hardly happens.
Retired judges have carried this
insular and pompous attitude even
further. They have decided that
they should not serve on
Commissions or Committees unless
they preside over them. What is the
reason for this attitude? Following
this decision, former Supreme
Court judge Justice M. Jameel
resigned from the Official
Languages Commission because
Charles Abeysekere, and not he,
was the Chairperson. Sixty years
ago, Lord Atkin observed that
Justice is not a cloistered virtue: she
must be allowed to suffer the scrutiny
~and respectful ,eventhoughoutspoken,
comments of ordinary men (sic) . 1
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The draft constitution and
the independence of the judiciary

Rohan Edrisinha

AS the Select Committee on
Constitutional Reform flounders
on, and public attention focuses
ondevolution, fundamental rights
and the Executive Presidency, itis
important not to forget other, less
dramatic, but equally vital
constitutional provisions. The
protection of the independence of
thejudiciary, theinstitution which
ultimately is the guardian of
constitutionalism, must be a key
objectiveofany good constitution.
Itis, therefore, disappointing that
theGovernment's draft provisions
released so far, fail to overcome
the numerous defects in the
present constitution, that have
been highlighted by
commentators and constitutional
lawyers since 1978. Indeed, apart
fromafew improvements, it secems
as if the Government has merely
reproduced the present provisions
on the independence of the
judiciary.

There are three cardinal areas
which need to be focused upon:

1. The appointment process.

2. Security of tenure.

3. Freedom from Executive
interference and control.

The Appointment Process

The main shortcoming in the
present Constitutionis thatjudges
of the Supreme Court and Court
of Appeal are appointed at the
sole and exclusive discretion of
the President. There is no

ratification process like in the
United States, nor is the
appointment made on the
recommendationofany institution
or group of persons. The Draft
Constitution provides for the Chief
Justice ta be appointed as at
present, butrequires the President
to consult the Chief justice with
regard to theappointmer *ofother
judges of the Supreme Court and
Court of Appeal.

It is surprising that the Draft
Constitution does not provide for
the appointment of all superior
court judges to be made by the
President on the advice of the
Constitutional Council. The
rationale for the Constitutional
Council was thatkey publicoffices
should be filled by a non-partisan
or, at least, a bi-partisan body,
consisting of persons holding
important positions ex-officio.
Judges of the superior courts
should surely have been one of
the obvious class of persons to be
appointed on therecommendation
of the Council. In Nepal, from
where the .idea of the
Constitutional Council originated,
judges are appointed by the
Council.

The Draft Constitution's
provisions in this respect are
inadequate. Indeed, it could be
argued that the proposals could
be retrogressive in that the
requirement that the Chief Justice
be consulted, could serve as an
incentive to appoint a “friendly"
Chief Justice from either the
Attorney General's Department or
the unofficial Bar. * :

Another way of curtailing

political interference at the
appointment stage, is to specify
basic qualifications for judges
appointed to the superior courts.
The present Constitution merely
declares that

The Chief Justice, the President of

the Court of Appeal and every

other judge of the Supreme Court
and_Court of Appeal shall be
appointed by the President of the

Republic by warrant under his

hand. (Article 107 (1)).

The trend in a number of
modern constitutions is to lay
down basic qualifications. The
Draft Final Constitution of South
Africa, released in November 1995,
provides for two options for the
appointment of judges, both of
whichcurtail the discretion vested
in the President.

Option 1 focuses on
constituting an independent and
representative group to nominate
the judges. It provides for the
President to appointjudgeson the
advice of a Judicial Service
Commission that consists of, inter
alia, the ChicfJustice, the President
of the Constitutional ‘Court, the
Minister of Justice, two nominees
of the advocates' profession, two
nominees of the attorney's
profession, a professor of law
designated by the deans of law
faculties,and four senatorselected
by a two-thirds majority of its
membership.

Option 2 focuses on the
qualifications of those seclected.
Judges of the Constitutional Court
must be selected from among
sitting  judges, attorneys,
advocates or lecturers in law with




at least 10 years experience, -or
persons "whoby reason of training
cr experience” have expertise in
the field of constitutional law.
Judges of the Supreme Court
should have ten years experience
as either an attorney, advocate or
lecturer in law at a university.
The Constitution of Nepal 1990,
which was drafted with the
assistanceof several constitutional
experts from across the world,
including Dr. Neelan
Tiruchelvam, in addition to
providing that appointments
should be made on the
recommendation of  the
Constitutional Council, also
specifies qualifications forjudicial
nominees. Article 87 (2) of the
Nepali Constitution provides that
"a person who has worked as a
judge of the Supreme Court for at
least five years is eligible for
appointment as Chief Justice."
Article 87 (3) provides that
Any person who has worked as a
judge of an appellate court or in
any equivalent post of the judicial
service for at least ten years; or has

practised law for at least fifteen

years as a law graduate, advocate

or senior advocate; or who is a

distinguished jurist who has

worked for at least fifteen years in
thejudicial or legal field, is eligible
for appointment as a judge of the

Supreme Court.

Another way of curtailing the
untrammelled discretion of the
President with regard to the
appointment of judges, is to
provide for theratification of such
appointment by an independent
institution like a Senate.

The draft Constitution's
provisions with regard to the
appointment of judges must be
improved.

Security of Tenure

A surprising omission in the
Government's draft proposals
relates to the grounds for and the
procedure by which judges may
be removed from office. Since the
J.R. Jayewardene Government
harassed judges who withstood

executive pressure by hauling
them before Select Committees of
Parliament, and by allowing
Members of Parliament to sit in
judgmenton the conductofjudges
and even interpret the
Constitution, one would have
expected a new Constitution to
preventsuchasorry spectacle from
being repeated.

There is a powerful argument
that a Select Committee of
Parliament exercising what
amounts to judicial power is
unconstitutional. Though there is
a certain amount of ambiguity in
Article 4 (c), the interpretation
which promotes the values of
constitutionalism, is that the only
exception to the principle that
judicial power has to be exercised
through courts and other
institutions, is when Parliament
may exercise judicial power
directly with regard to its own
powers and privileges.(Even this
exception is controversial).

Justices Wimalaratne and
Colin-Thome were subject to the
indignity of having to persuade a



committee of Members of
Parliament that they were not
"anti-UNP." Later, Chief Justice
Samarakoon's alleged
misbehaviour wasinvestigated by
a Select Committee. The Chief
Justice questioned the
constitutionality of a Select
Committee of Parliament
inquiring into the conduct of a
Supreme Court Judge. This
highlighted the absurdity and
dangers of such an exercise. The
Select Committee rejected the
argument based on the
constitutionality of the Select
Committee! The Members of
Parliament adjudicated upon a
difficult questionof constitutional
interpretation with regard to the
meaning of Article 4. This was
done notwithstanding Article 125
of the Constitution which declares
that the Supreme Court shall have
sole and exclusive jurisdiction
with regard to constitutional
interpretation.

It is totally unsatisfactory to
have MPs usurping the role of the
judiciary in the important area of
constitutional interpretation and
sitting injudgmenton the conduct
of judges. The draft Constitution,
regrettably, will allow this to
continue,

Freedom from Executive Interference
and Control

Several provisions in the
present Constitution whichenable
the Executive to interfere with or
pressurise the judiciary are
reproduced in the draft
Constitution.

It has been pointed out by
several commentatorsthathaving
different ages of retirement for
judges of the Supreme Court and
Courtof Appealmay compromise
judicial independence. The draft
Constitution reproduces the
present provision which declares
the age of retirement of judges of
the Supreme Court to be sixty five
years and judges of the Court of

Appeal tobesixty three. Sinceeven
the hint of executive intimidation
must be ruled out, the argument
that a Court of Appeal judge
approaching retirement age, and
who would naturally desire to
crown his career withaseaton the
apex court of the land, might be
susceptible to executive pressure,
warrants consideration.

The age of rctirement of all
judges of the appellate courts
should be sixty five ycars.

Article 99 (1) and (2) of the
draft Constitution, which
reproduces Article 110 (1) and (2)
of the present Constitution, can
also serve to undermine the
independence of the judiciary.

The paragraphs read as
follows:

99 (1) A judge of the Supreme Court
or Court of Appeal may be required
by the President of the Republic to
perform or discharge any other
appropriate duties or functions
under any written law.

(2) No judge of the Supreme Court or
Court of Appeal shall perform any
other office (whether paid or not)
or accept any place of profit or
emolument, except as authorised
by the Constitution or by written
law or with the written consent of
the President.

These provisions may be
subjected to abuse by the Executive
and should thereforebeamended.

The President's ability to
require a judge to perform other
functions can be used by a
President to interfere with the
judiciary in several ways:

a) "friendly" judges can be
appointed to  various
Commissions, thereby
fostering the impression that
there are pro-executive and
anti-executive judges.

b) "hostile" judges or judges who
are perceived as independent
by the Government, can be
conveniently sidelined by
appointing them to innocuous
Commissions, thereby
ensuring that they cannot sit
on the court for a period of
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time. To take an extreme

example, if Justice Xis"hostile",

s/he can be appointed to a

Commission to investigate

sightings of UFOs in

Moneragala and be asked to

submit his/ her report in 3

months. This will effectively

preclude him from hearing
cases on the court for that
period.

¢) The granting of the power to

permit, or bar, a judge from
performingany other function,
to the President also opens up
the possibility of the
application of subtle pressure.
If, asisrumoured to be the case
atpresent, judgeshavetoapply
to the President for permission
to leave the country, this too is
inimical to a judiciary which is
free from fear and favour.

Judges should not be liable to
be called upon by the President to
perform other functions. At the
very least, the Chief Justice's
concurrence should first be
obtained. The Chief Justice should
be entrusted with monitoring the
acceptance of other offices and
foreign travel, if such monitoring
is considered necessary.

Another staggering omission,
whichmustsurelybeanoversight,
isthedeletion of the present Article
106 which provides that the norm,
subject to a few exceptions, is that
all judicial proceedings are open
to the public.

The provisions on the
independence of the judiciary
demonstrate the sad pattern that
has unfortunately marked the PA
Government's draft constitution
in general. It contains marginal
improvementsin severalareas, but
no more. The promise of a radical
departure, a totally new
constitutional ethos compatible
with the values of
constitutionalism, a Third
Republican Constitution which is
a major improvement on the first
two Republican Constitutions,
looks set to be one of the major
broken promises of the People's
Alliance Government. I
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THE Special Presidential Commission of
Inquiry Act of 1978, a legacy from the
Jayewardene Government, has aroused
renewed concern. Not only are its
provisions controversial, but the
appointment of the Commissioners and the
ooperation of the Act have been criticised as
undermining the administration of justice,
the independence of the judiciary and the
Rule of Law.

It got off to a "flying start" when invoked
to carry out proceedings against Sirimavo
Bandaranaike, Felix Dias Bandaranaike,
Nihal Jayawickrema and other key
personalities of the United Front
Government of 1970-77. The unfair
measures adopted by Parliament to deprive
these persons of their civic rights were
eloquently recounted by Minister G.L.
Peiris, in Parliament recently.

Quite besides, the merits of the Act itsclf,
there is a powerful argument that the
appointment of sitting judges as
Commissioners, apart from having serious
repercussions for the administration of
justice also serves to undermine the
independence of the judiciary and cause
confusion in the mind of the average citizen
for whom the legal system is intended to
function. The confusion is further
confounded when sitting judges are called
upon to act as Commissioners into matters

having a chiefly, if not solely, political
flavour. Such proceedings will enmesh the
judge in emotive political issues or create
the impression that certain judges are the
"political favourites” of the Government in

- power, a most unfortunate and unenviable
position for a judge to be placed in. This is
more so when the appointment is made at
the sole discretion of the Executive and no
specific procedure is spelt out for
nominating or appointing a particular judge,
whatever conventions are cialmed to be
followed.

Desmond Fernando, President's Counsel

and former President of the Bar Association,
~_inanaddress to the Inter-Parliamentary

Omission of Commissions in law

Group reported in the Sunday Times of 18
February 1996, advocated both the repeal of the
Special Presidential Commissions of Inquiry Act
and a prohibition on sitting judges serving as
Commissioners. His argument is that it tarnishes
the reputation of those who accept appointment.
He also states that in the first Commission
appointed by the present Government, the
Executive first made the appointment and
thercafter the Chief Justice was a proforma
consultant. The appointment was not after
consultation with or on the recommendation of the
Chief Justice; Mr. Fernando also alludes to the fact
“that after the Vijaya Kumaratunga Commission
had commenced sittings, the President of Sri
Lanka had publicly declared that she knew who
had killed the late Mr. Vijaya Kumaratunga, thus
highlighting the unhappy situation in which the -
Commissioners could find themselves.

While praising the fact that the Supreme Court
has in recent years been strong in the arca of
fundamental rights litigation as in the Janagosha
and Wadduwa Cases, he decried sitting ;udges
serving on Commissions stating that .

the general point to be made is that it divides judges

into two categories those who pick up crumbs from the

executiveand wag their tails are clearly the pet poodles
_ of the Government. The others are watchdogs of the
 ruleoflaw, Thestanding of the ]udzcwyhas been very
seriously affected.
'Nihal Jayawickrema, another ' vxct:m" of the
Spccxal Presidential Commissions of Inquiry Act,
in an article published in the Sunday Timesof 14
April 1996, calls for the repeal of the Act. Healso

' refers to the Ccmmlssmners who carried out the

inquiry against him as bemg handpicked by the

Executive and granted special favours. Two of the

three Commissioners were appointed to thenew

Supreme Court and found themselves way ahead

in seniority and with extended terms of office.

Some members of the Supreme Court sxttmg prmr - '~ - :

to its "reconstitution” lost their position without
cause or compensation. The third Comm:ssxoner, a

District Judge secured a "double promohon“ to the‘ .

Court of Appeal.
Recently ripples have been caused by the

actmtxes of some of the new Commxssmns There -

is c:oncem at the delay in the publzcahcm of the -
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report of the Vijaya Kumaratunga Commission.
~ The Commission of Inquiry into various
malpractices, consisting of Justices Priyantha
Perera, FN.D. Jayasuriya and Hector Yapa has
been accused of breaching parliamentary privilege
by making certain pronouncements against
parliamentarians. This arose as a result of a
Commissioner stating that the Commission would
not be intimidated by

juvenile chirpings emanating from Parliamentarians

hiding behind the cloak of parliamentary privilege.

This led to several Members of Parliament
raising the issue of a breach of Parliamentary
privilege with the Speaker.

‘ Controversy was also sparked off when it was

reported that one of the Commissioners on the
Kobbekaduwa Commission, Justice D.P.S.
Gunasekera, a highly respected judge had -
resigned. A report in The Leader of 10 March 1996
stated that the Additional Solicitor General's
passport had been impounded by the Commission.
Justice Gunasekera who had still not resigned at
the time was apparently unaware of such an order.
The Sunday Tinmes of 10 March 1996, in its Iead
story, reported a fiery exchange between Justice
Gunasekera and the Chairman of the Commission,
Supreme Court Judge Tissa Dias Bandaranayake.
The one man show continued when Chairman
Bandaranayake read out an order of the
Commission explaining Justice Gunasekera's
resignation, which had not been shown to the third
Commissioner, High Court Judge Gamini
Amaratunga. This prompted a walk out by
Commissioner Amaratunga and his resignation
from the Commission. There was great difficulty in
finding a replacement.

The impounding of Upawansa Yapa's passport
caused a stir in the Bar Association of Sri Lanka.
Younger members of the Association were
perturbed that the President, Mr. Daluwatte and
his committee were not objecting more vigorously,
and threatened to break away from the association.
There was also mention of the matter being taken
up with the Commonwealth Secretariat.
Subsequently, High Court Judge Edussuriya was
appointed to sit with Justice Bandaranayake on the
Commission and the order impounding the
passport of Upawansa Yapa revoked. There is
speculation that the fact that }awyers and
academics were to raise these issues both locally
and internationally, scared the Govemment into
relenting. '

However, the damage has been done To the
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average layman, all these reports and expose’s,

at the very least, create discomfort. Are judges
‘being unreasonably exposed to pohtlcal

controversies creating an impression of
partisan thinking, and does the executive do
justice to the system of justice by appointing
sitting judges? Does not the role of a judge
become quite confusing when Commission
proceedings are conducted within court rooms
or court complexes? What of a situation where
judges on Commissions are provided
additional vehicles and even back-up vehicles
and sccurity? Who pays the Commission and
the Commissioners?

The present Government must be

| commended for permitting a degree of press

freedom and public criticism, unlike in the
past. Yet there is much that has to be done to
ensure a fair administration of justice and the
independence of the judiciary, especially by
preventing political or other interference.

The Minister of Justice, Professor G.L. Peiris
with his characteristic grandiloquence in
public speeches regularly upheld the
importance of the independence of the
judiciary. His speech denouncing the
deprivation of Mrs. Bandaranaike's civic rights
was also hailed for its erudition. The Daily
News reported recently that his address to the
Commonwealth Law Ministers' Conference
had received accolades from the participants
and that he had been invited to prepare an
international code of conduct for the judiciary.
For the eloquence of speeches and professed
intentions to be meaningful, practical and
positive measures should be implemented first
at home, in our little island. The logical
consequence of Professor Peiris’ eloquent
speech on the deprivation of Mrs,
Bandaranaike's civic rights must surely have
been the repeal of the obnoxious legislation
that enabled such action. The logical
consequence of declaiming purple passages on
the importance of the independence of the
judiciary, must surely be to ensure that the
judiciary is protected from interference from
an executive in which one is the Minister of
Justice.

Talk, even of the politically correct
variety, is cheap, Minister Pieris’ penchant
for basking in the borrowed glory of fine
speeches is well-known. What he needs to
establish is that he has the courage of others'
convictions! 1l
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The Judiciary

The need to learn from
the Indian experience

Kishali Adhikari

IN Hulftsdorp, a certain subtle
tension underlies casual
conversation. Much is said, much
remains unsaid and ominous
comparisons are made with a
darker past.

Indeed, thereisreason for such
disquiet. Warning signals of
tension between the Government
and the judiciary has been present
for some time. It was not so long
ago that President Chandrika
‘Kumaratunga somewhat rashly
accused a particular Justice of the
Supreme Court of giving
discriminatory orders against her
Government in the famous liquor
licences cases. Theallegation were
factually incorrectasnotonejudge
but the entirety of Supreme Court
judges, excepting one who had
been on leave at that time, had
made the orders in question.

Hulftsdorp pondered over
these remarks and braced itself for
the storm that wasto follow. It did
nothave to waitlong. Inthemonth
of November 1995, a majority of
the Supreme Court ruled that
certain remarks made by the
Deputy Minister of Plan
Implementation and National
Integration JeyarajFernandopulle
in Parliament could be used as
evidence in a fundamental rights
case against him. Justices AS
Wijesingha and Mark Fernando
gave the majority decision against
Fernandopulle while Justice
Priyantha Perera dissented on the
basis that Fernandopulle's

comments weremerely a "fighting
reply"” to jibes thrown at him by
opposition members.

By that time, Justice Fernando
had been subjected to unrestrained
personal criticism, by Deputy
Minister Fernandopulle in
Parliament. The Deputy Minister
then filed an application secking
for a revision of his judgement by
a fuller bench of the Supreme
Court. Justice Tissa
Bandaranayake who was acting
Chief Justice at that time allowed
the revision application without
consultingmembersof the original
bench who were also not invited
to sit on the revision bench.

Acrimonious correspondence
on these issues between Supreme
Court Justices Mark Fernando and
Tissa Bandaranayake has been an
opensecretin Hulftsdorp forsome
time. The letters revealed an
animosity which titillated general
curiosity but hardly served to
inspire public confidence in the
judiciary.

Further disputes in the higher
courts were apparent when two
commissioners of the Denzil
Kobbekaduwa Commission
resigned  over  personal
disagrcement with Justice
Bandaranaike. The passport of a
senior law officer of the land,
Additional Solicitor General
Upawansa Yapa was impounded
by Justice Bandaranayake
reportedly  without  the
concurrence of the other two
commissioners . It was explained
that this was because the
Commission wished to interview

Mr Yapa. Rumour mills began
working overtime and even
though Mr Yapa 's passport was
returned to him and he was
appointed asSolicitor General, the
damage had allegedly been done.

Judicial dissent of this nature
does not spring forth unaided.
Such bitter public carping over
petty issues is nota normal part of
the judicial process. For such a
situation to occur in the
functioning of our courts,
executive interference in the
judiciary isunavoidably pressured
to a greater or lesser extent. This,
Sri Lanka has seen in the past.
Whenever a governments felt that
the judiciary was asserting itself
too strongly against the legislature
or executive, it has acted swiftly
and most often unscrupulously.
Political manipulation of the
judiciary has had a long history in
Sri Lanka. Under the United Front
Government in the seventies,
relations between the court and
Justice Minister Felix Dias
Bandaranaike became strained
when overtly political
appointments were made to high
judicial office. Parliament and the
Constitutional Courtclashed head
onover thePress Council Billwhen
the legislature decreed that the
courthad nodiscretion toliberally
interpret a specified time limit’
within which to determine the
constitutionality of the Bill. The .
entire court resigned and the
Government was compelled to
appoint a fresh court.

Come 1978 and subjugation of
the judiciary to the executive
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reached a new low when the
higher courts were "radically
reconstituted” by the UNP
government in defiance of normal
comstitutional traditions. Eight
former Supreme Court judges
weredropped from the new Court
and three of their erstwhile
colleagues demoted to the

in 1982, when the UNP
government made a rude break
with time-honoured electoral
traditions and substituted a
referendum for a general clection
that was then due, the Supreme
Court upheld the decision of the
Government. In the subsequent

expelled unfairly, without any
chargesbeing served on themand
without a hearing being given to
them. The Supreme Court
preferred tostate that the Working
Committee had no choice but to
act with speed and take
disciplinary action against the

petitioners. The rules of

court of  appeal.
Subsequentdevelopments
werenot for thebetter. The
UNP Government
delighted inshowingopen
contempt for the Supreme
Court by promoting police
officersresponsible for the |
violation of fundamental
rights and paying their |
damages and costs. |
Procedural difficulties in
judicial officers taking the
oath of allegiance under
the sixth amendment
resulted in the police
locking and barring the
Supreme Court and the
Court of Appeal and
refusing entry to judges
who reported for work.
Houses of judges were
stoned and vulgar abuse
shouted at them by thugs.

"The judiciary would
pose difficulties for the
executive if they are
wholly outside anyone's

naturaljustice were held
not to be applicable in
the instant case.

Apart from these
three politically
important decisions, the
generalmannerinwhich
the Supreme Court
exercised its
fundamental rights
jurisprudence also
revealed its innate
reluctance to get
embroiled in
controversial political
disputes. While the
Court showed
occasional bursts of
sympathy in individual
cases, on the whole its
attitude was shaped by
somewhat excessive
caution and restraint.

The Nineteen
Nineties, however, saw
a gradual change, with
1! the judiciary taking a
firmer stand on issues of

control”, said former

President]R Jayawardene,

commenting on these incidents.
Inevitably, political violence
against the judiciary had an effect
on the robustness of judicial
decisions. Conscious of its
constitutional responsibility to
prevent abuse of power, the
Supreme Courthas however been
even more conscious of the
dangers of confronting a
Government determined to get its
own way. In many instances of
blatant subversion of the
democratic process, therefore, the
Supreme Court has preferred to
rake refuge behind tortuous legal
reasoning and ignore the real
issues involved. Thus it was that

Tilak Karunaratne M.P,

Thirteenth Amendment Case, the
Court wasagain politically correct
in refusing to engage in a debate
on the substantive merits and

demerits of devolution while

approving thecamendmentson the
technical basis that they did not
violate the unitary nature of the
state. More recent times saw the
Expulsion Case where the Court
upheld the UNP decision to expel
members involved in the abortive
impeachment motion against the
then President R Premadasa. The
expelled UNPers including
frontliners Lalith Athulathmudali
and Gamini Dissanayake
complained that they had been

democratic governance.
In 1993, the Provincial

- Governers Case decided that the

appointment of a Chief Minister
by a Governer was not a purely
political matter and therefore
immune fromjudicial review. The
court claimed the power to decide
whether theGoverner'saction was
reasonable and stated that in the
instant case, the appointments
should be set aside and fresh
appointments made. This case in
particular, is interesting as the
court could have taken the easy
way out and pleaded political
discretion as a reason for non-
interference.

Similarly, in the Thilak
Karunaratne Case, the Supreme
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Courtdeclared thatamember ofa
political party is not a mere cogin
the party machine. The Court
emphasized a fairbalance between
maintaining party discipline and
the freedomof anindividual party
member to exercise his freedom of
expression. This right should be
allowed to him specially whenitis
used to call for democratic reform
of his own party, the Supreme
Court said, and ruled that the
expulsion of SLFP MP Thilak
Karunaratne from his party
consequent to him giving a
controversial press interview was
not wvalid. It should be
remembered, however, that this
case involved a dispute within a
Opposition party and not the
Government unlike in the
potentially explosive Expulsion
Case.

In general, the Ninetiens saw
the Supreme Court exercising a
more activist fundamental rights
jurisprudence. It showed

non-violent criticism of the
Government. Meanwhile, in cases
of torture comingbefore the Court,
thejudicial attitude changed from
neutrality to granting relief even
intheabsence of medicalevidence.
The State was held liable where a
suspect was proved to have been
assaulted while in police custody
even if it could not clearly be
established as to who had inflicted
the injuries.

ThePA government thus came
into power at a time when the
higher courts were struggling to
freethemselves from pastlegacies,
and embark on vibrant judicial
decision-making, much on the
lines of the Indian Supreme Court.
Inthat sense, itis unfortunate that
conflict between the Government
and the Judiciary should surface
in such an obvious manner. It is
also quite unnecessary. In the one
and a half years of PA rule, strong
judicial activism is arguably

of the Chief Ministersin dissolving
Provincial Councils, stated the
Court of Appeal.

Within days of dissolution, it
hadbecomeapparent that thiswas
a particularly ill-judged move by
the Government. Some of the
foremost lawyers and legal
academics in the country had
pointed out that the Constitution
specified a clear procedure for
dissolution of a council which had
not been followed in the instant
case.

In the face of such a clear
consensus on the constitutional
position, the judgement of the
Court of Appeal cannot be
described as startlingly activist to
say the very least. Both this case
and the Jeyaraj Fernandopulle
revision application are due to
ccmeup before the Supreme Court
in the middle of this year. Which
way the Sri Lankan judiciary will
turn, only time will tell. The
position in which Sri

itself more willing to hold
the executive responsible
forabuse of power. Several
instances of judicial
boldness in challenging
theGovernmentillustrates
this point.

In Mohamed Faiz vs.
The Attorney General, a
Wild Life Dept. ranger
obtained relief from the
Supreme Court against
two  members  of

Both this case and the J eyaraj
Fernandopulle revision application are
due to come up before the Supreme
Court in the middle of this year, Which
way the Sri Lankan judiciary will turn,

only time will tell.

Lankan judges find
themselves is in a stark
contrast to their fellow
judges in India.
Judicial history in
India has had its dark
moments. But executive
manipulations of the
Indianjudiciary hasin the
main backfired on the
Government. The Indian
Supreme Courtisa major

—

force in the political

P—

—

Parliament, a Provincial
Council Member and three police
officers. The Court pointed out
that the assault, arrest and
detention of the petitioner took
placeasaresult of the policebeing
pressurized by the politicians and
held that they should all be held
accountable. Even private citizens
canbeliable under the constitution
if it is shown that they instigated,
officers of the State to violate the
rightsof citizens, the Court stated.
In another landmark judgement,
the Jana Gosha case saw the
Supreme Court admonishing
police officers for interfering in

apparent only in the Jeyaraj
Fernandopulle case.
Theliquorlicencesorders were
negligible in terms of real political
effect while the other decision
worthy of note is the recently-
decided Provincial Councils
Dissolution Case. Here, the Court
of Appeal ruled that the
dissolution of the North Central
and Sabaragamuwa Provincial
Councils by their respective
Governers acting on advice of the
President was bad in law. The
Constitution specifies that the
Governersarebound by theadvice

process and the conflicts
that it has had with the
Government over the past thirty
years are legion.

The court possesses the power
of overturning decisions of the
Parliamentand Cabinet which our
court does not have. This power
has been effectively used by the
Indian Judges to curtail
Governmental abuse of authority.
In the Folaknarh case, the court
ruled that Parliamentary power
to amend the constitution was
limited and in the later case of
Kesavananda Bharathi, asserted
that Parliament could not touch
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what was referred to as the "basic
features” of the Constitution.
Aspioneerof judicial activism,
Justice PN Bhagwati observed this
decision was obviously

Courtjudgements. Consequently,
fifty six unpopular judges of the
High Court were transferred
without their consent. The

jurisprudence..

Innovative decision-making
brought the Government to order
in many areas of socio-economic

reform. Public interest

due to judicial fears that
Prime Minister Indira
Gandhi might use her
monolithic majority in
Parliament to tamper with
the Constitution. Soon
after this decision, three
senior Supreme Court

But executive manipulations of the
Indian judiciary has in the main
backfired on the Government. The
Indian Supreme Court is a major force
in the political process and the

litigation made the
Supreme Courtintrutha
forum to which the poor
and the disadvantaged
could come for relief.
Judicial action was taken
merely on the strength of
a letter being addressed

judges who constituted a conflicts that it has had with the to court. Judges
partof thebench thatheard ) appointed a commission
the case were superseded Government over the past thirty of inquiry to gather facts
and another judge years are legion. on matters that come up
appointed as Chief Justice. before them in a unique

Subsequently, in 1975, = = = departure fromtradition.

anobscure judge of the Allahabad
High Court, Justice JMD Sinhar
ruled that Mrs Indira Gandhi was
guilty of corruptelection practices
which disqualified her from
holding public office for the next
six years. The national uproar this
decision generated led to the
imposition of emergency rule by
the Government thirteen days
later. ThePrimeMinister appealed
to the Supreme Court. On the very
day that the appeal was to have
been heard, Parliament passed
legislation meant to put Mrs
Gandhi's election beyond
challenge. In an unprecedented
show of judicial strength, the
Supreme Court struck down a
particular part of the legislation
that directed the Supreme Court
to allow Mrs Gandhi's appeal and
to dismiss the cross-appeal of her
rival.

During the emergency that
followed, the Government
embarked ona systematic process
of stifling legitimate criticism of
its rule. Strict censorship was
imposed on the reporting of
judicial and parliamentary
proceedings. Preventive detention
and the Maintenance of Internal
Security Act (MISA) were
calculated to terrorize the
governmental opponents. But
arbitrary detention and censorship
was challenged by several High

Supreme Court also came under
threat with proposed
constitutional amendments that
suggested the creation of ajudicial
body superior to the Supreme
Court.

The combined effect of these
acts of political terror proves to be
too much. The Supreme Court
gave way before the Government
in the Habeas Corpus Case. Here,
the Supreme Court, including
Justices Bhagwatiand Chanrachid
ruled that no citizen has standing
to challenge an order of detention
on the ground that it is illegal or
mala fide. Parliament then passed
laws which specified that
constitutional amendments were
beyond judicial review. This
indeed wasIndia's darkestjudicial
hour.

Matters, however, changed
after the Janata Party came to
powerin1977. The pre-emergency
position of the Supreme Court was
restored and in the Minerva Mills
case, the Supreme Court reasserted
its authority by limiting
Parliamentary power to amen,
fundamental constitutional
features. Judicialactivismreceived
a temporary setback in the Judges
Case when governmental policy
of transferring rebellious judges
wasupheld by the Supreme Court
but, in general, the Court fashioned
for itself a new and revolutionary

The legitimacy of the Supreme
Court among the Indian people
grew in stature and has now
reached its zenith with the Court
decisively intervening in
investigationinto the "jainhawala"
corruption scandal. In a
controversial move, the Supreme
Court ordered that the scandal
which has implicated several
major political and business
figuresshould notbeinvestigated
under the authority of the then
Prime Minister, Narasimha Rao.

The Central Bureau of
Investigation (CBI) which had
been dragging its feet on the
inquiries for some time was taken
to task by the court. The head of
the CBI was ordered to report
regularly to court on the progress
oftheinvestigationsand wasmade
personally accountable. Judicial
attitudesinthisissueshashowever
come in for sustained criticism by
some who feel that this time, the
Supreme Court has gone too far.

Looking back at the past, the
Indian Supreme Court can -
justifiably feel proud of itself in
the manner in which it has
responded to executive and
legislative displays of political
arrogance.

Perhaps Sri Lanka may be as
fortunate at some point, even in
the distant future. I
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-~ Governments of 1977-1994, that the People's
Alliance Government sought desperately for
a "clean” person to accept the post of
Attorney General. The Number 2 person in
the Department, Shibly Aziz, apart from
being considered part of the pro-UNP
hierarchy in the Department, was tainted by
his conduct as a virtual employee of

 The AG's Departmant

 nother case of all
the President’s men?

THE politicisation of the Attorney
General's Department was one of the issues
highlighted by the People’s Alliance during
the 1994 election campaign. Sunil de Silva's
controversial advice to President Premadasa
during the Impeachment crisis and Tilak
Marapana's close links with President

Wijetunga underscored the
unfortunate trend, which
commenced in the 1970s, of
the Attorney General
functioning as the chief legal
advisor of the Government
and not of the State. Worse
still, individuals in power
became personal patrons and
the AG's department their
lackeys. Infact, it is alleged
that the AG's Dept. even
helped pick candidates for
the General Elections under
Marapone's tenure, thereby
functing as an extension of
the UNP.

The top echelons of the
Department were viewed as
so pro-UNP and responsible
for justifying so many
undemocratic acts of the

Airlanka and his role in the violation of the
fundamental rights of a young executive which

~ had earned him a stern rebuke from the Supreme
Court. Douglas Premaratne was viewed as weak'
and incffectual. Efforts were made to persuade
Srinath Perera to accept the post, but to no avail, in
an institution where the principle of seniority is

firmly entrenched.

Sarath Silva, then a judge of
the Court of Appeal, RK.W.
Goonesckere and Nihal
Jayamanne were asked but they
all refused. Finally, Shibly Aziz,
after a long stint as Acting
Attorney General, was
confirmed in the post.

But as the People's Alliance
grew accustomed to power and
began to forget the principles it
talked so much about when in
opposition, the néed for a
person more personally loyal
and beholden to the President at
the helm of the Attorney
General's Department was felt

more acutely. No one doubted

Former Atforney Gerteral Shibly Aziz

» Shibly Aziz's qualifications and
competence. In this context, he
was perhaps toa independent.

Yet he was sidelined as the debacle over the
dissolution of the NCP and Sabaragamuwa
Provinces revealed. A powerful Cabinet Minister
then pressurised him to resign. The Government's
treatment of Mr. Aziz was unfair. He should not
have been appointed at all because of the Airlanka
fiasco, but once he was he should not have been
asked to resign as he had functioned effectively.
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- Cover Story!

The Government's next step was also
unprincipled and confusing. A sitting judge of the
Supreme Court, who controversially, sits on a
Commission to investigate the assassination of the
President's husband, is appointed Attorney
General. This is done at the same time as the
Government proposes a salutary constitutional
provision to bar ex-judges of the appellate courts
from practising as Attorneys at Law.

Section 99(3) of the First Working Draft of the
Constitution provides that
No person who had (sic) held office as a permanent judge

of the Supreme Court or of the Court of Appeal may

appear, plead, act or practise in any court, tribunal or
institution as an attorney at law at any time.

The PA Government, therefore, by appointing
Sarath Silva as Attorney General has violated its
own new principle incorporated in Article 99(3).
Hulftsdorp circles are bewildered by Sarath Silva's
actions since the change of Government. He was
one of the most respected judges on the Court of
Appeal and his refusal of the post

Attorney General. Though Chief Justice
G.P.S. de Silva has several more years to
serve, rumour was rife recently that he was

- offered a diplomatic appointment to induce

an early retirement so that Bandaranayake J.
could become Bandaranayake C.J. even fora
few months. Thankfully, the Chief Justice
withstood such pressure. When he reaches
retirement age, however, the next in line in
terms of seniority will be Justice Mark
Fernando. Though his record on the bench
clearly shows otherwise, powerful groups
within the PA perceive him as pro-UNP.
There is concern in legal circles that Sarath
Silva will be elevated to the post of Chief
Justice on G.P.S. de Silva’s retirement,
thereby pre-empting Mark Fernando.
Sarath Silva scems set to be made a
pawn in a pathetic attempt to intimidate
judges who have the integrity to withstand
executive pressure. Are President
‘ Kumaratunga and Minister

of Attorney General was seen as

evincing a desire to climax his
career as a possible Chief Justice.
He had been appointed as
President of the Court of Appeal
despite the opposition of certain
narrow minded, puritanical
judges of the Supreme Court,
who had tried to block his
appointment due to various
factors which had nothing
whatsoever to do with his judicial
competence.

His decision to accept
appointment to the Commission
investigating the assassination of
Vijaya Kumaranatunga was the
beginning of the decline. Justice
Tissa Dias Bandaranayake was of

Peiris trying to emulate the
monkeying with the
judiciary that President
Jayewwardene and his
brother, HW. Jayewardene
engaged in in the late
seventies?

The Constitutional
Council was heralded by
Minister Peiris as the
mechanism by which the
politicisation of important
offices would be ended. The
politicisation of the '
Attorney General's
Department featured
prominently in the election
campaign. Surely the office
of Attorney General is one

the view thatJustice Gunasekera
should not sit on the
Kobbekaduwa Commission as he had been a
classmate of Denzil Kobbekaduwa for a period at
school. If Justice Bandaranayake's dubious
standard is accepted as correct, then Sarath Silva
should never have sat on the Kumaranatunga
Commission, as he and Vijaya Kumaranatunga
grew up together in the same village in Katana.
There is speculation that the Chief Justice stakes
too have a bearing on the appointment of the new

5

New Aﬂame}f General Sarath Sitva

that should be filled on the
- recommendation of the
Council. Why has this office been deleted
from the list of offices to be appointed by
the Council? If transparency is not to-
become blatant transgression of judicial
norms, Minister Pieris must begin to put his
money where his mouth is, and soon. Over

‘to you Mr: Pieris? ¥



War-weary, yet afraid to hope . . .

Journalists were flown in tothe Jaffna Peninsula,
for a day in mid-May where they were given a
“guided tour" of the area. The return of civilians
to their war-ravaged homes was hardly the
triumph or renewal of faith in the military that
it was touted to be. dJust as the LTTE made
much of the people leaving the peninsula in

December, as having "voted with their feet", the
Government echoed the same refrain on their
return in May. Neither of the protagonists in
this bloody war appear to have any real respect
or concern forthe people,and are using them as
pawns in their deadly power-play.




- anns & - . o oaas



Morale boost at astronomical cost

Waruna Karunatilake

FOR the Tamils, the Jaffna
peninsula is the citadel of Tamil
civilisation and power. In re-
capturing the Peninsula for the
first time in over six years, the
Army has denied the Tiger rebels
their prime psychological and
strategic procession seriously
denting Velupillai Prabhakaran'’s
dreamsofaseparate Tamil nation.

It took two major operations to
recapture the peninsula and cut it
off from the northern mainland.
The first, Riviresa One, launched
in early October last year took 50
days to recapture the Valikamam
area of the peninsula, including
Jaffnatown. The casualtics onboth
sides were the biggest ever in a
single military operation. The
Armyused the policy of maximum
fire-power to overcome heavy
Tiger resistance using six million
rounds of small-arms fire and
87,000 rounds of artillery mortar
and tank-gun shells.

The financial cost of that
operation was staggering, but was

a major morale booster for the
troops. The Government was
lucky inmore thanonesense. With
the massive power used, if the
LTTE had not forced the civilians
to flee ahcad of the Army, large
number of civilians could have
beenkilled inthe operation similar
to thekillings of OperationPawan
launched by the Indian troops in
1987. Theheavy civilian casualties
in Operation Pawan, estimated at
around 6000, alienated the
population in the peninsula, and
the IPKF never recovered from
that allowing the LTTE to be scen
onceagainas the people'ssaviours.
The other major stroke of luck was
the failure of the North-East
monsoon allowing the Army to
use the its armour all the way. If
the monsoon rains had broken
then the armour would have been
useless, forcing the soldiersto fight
without the help of the battle tanks
and the armoured personnel
carriers which played a major role
in breaking through heavily
fortified Tiger defences.

By the yardstick of Riviresa
One, Riviresa Two launched on

April 19th, the first anniversary
since the rebels broke off a 100-
day ceascfireand peace talks with
President Chandrika
Bandaranaike Kumaratunga's
government, was a cakewalk for
the military. What was
controversial was the timing. With
the Indian General Elections just
two weeks away it would have
been prudent to postpone the
operation. The Foreign Ministry
did bring up the issue but was
overruled by General Ratwatte. It
appears that prudent statecraft
had to be overlooked in favour of
astrological advice. However, at
the end of the day the
Government's luck held.

An estimated 20,000 troops -
moved into the rebel-held areas of
the peninsula from four different
directions. Two columnsbrokeout
from positions captured during
Riviresa One and moved
southwards towards
Chavakachcheri, the main town
in the Tennamarachchi divisionof
the peninsula. Another column
moved in a northern direction
from the Elephant Pass Army
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Battle Lines I

Camp whichissituated at theneck
of the peninsula, cutting off the
main Jaffna -- Colombo road. The
fourth column moved South-East
from the sprawling Palali air and
army base towards the
Vadamarachchi region, aiming to
capture Sea Tiger bases in the
coastal townsof Valvettithuraiand
Point Pedro. But the main thrust
was to capture Kilali, to cut off the
Peninsula from the mainland.

It is from Kilali that both the
rebels and the civilians have been
crossing the Jaffna lagoon to and
from the mainland since the Army
established a camp in Pooneryn
and cutoff the Pooneryn causeway
five years ago. A week after the
offensive was launched Kilali was
captured, effectively cutting off the
LTTE'swithdrawalline. The LTTE
appears to have decided against
putting up resistance as it did
during Riviresa One in a bid save
its cadres. Most of its military
hardware was pulled out of the
area before the operation was
launched, but still the fall of the
peninsula is a major military
setback. The LTTElosthalfadozen
training camps and a number of
weapons factories as well as a
major part of its transportation
fleet. The Army also captured a
major food storage facility. The
Army suffered only six dead and
27 injured while claiming that it
had killed 250 rebels. However,
the LTTE admits to only nine
deaths.

For the Government the real
battle has just started -- wining
over, or more to the point, not
alienating the population. The Sri
Lankan Army has come a long
way since the war started 13 years
ago. It is now a more disciplined,
battle hardened force which does
not go on the rampage at the
slightest provocation. By all
accounts the Army maintained its
recently acquired reputation as a
clean fighting force. The civilian
casualties, as far one can figure
out, havebeen withinasingledigit.
The only blemish was a single

report of rape near
Chavakachcheri. Here again, the
commanding officer not only
immediately arrested the soldier
but also paraded him publicly to
reassure the civilians. However,
the real test of the soldiers will be
when the Tigers begin ambushing
the Army within the peninsula.
There is no way the Army can cut
off the peninsula totally. The Tigers
will infiltrate and re-introduce
their pre-1985 tactics: landmine
warfareand ambushesincrowded
places to provoke the Army into
harassing the civilian population.
The Army would be smart not to
stationnew ornearly-new soldiers
in the peninsula, despite the
constraints of manpower. One
massacre of civilians would be
enough to change the perception
of the Tamil civilians, and the
Government would take years to
recover from such a setback.

Theunimaginative thinkingon
the part of the military
establishment is baffling. Soon
after Riviresa Two, 72 Tamil youth
suspected of being rebels were air-
lifted to Colombo for detention.
Thishascreated abacklashamong
the people, considering the
notorious reputation the Boossa
Detention Camp has among both
the Tamils and Sinhalese. Why
these youth could not be detained
in the peninsula itself and their
families allowed access defics
logic. At least the Army realised
their mistake quickly before more
damage was done. Plans to shift
moresuspected youth to Colombo
were cancelled, and they would
be well advised to shift those in
Colombo back to the peninsula
immediately. It is this kind of
decision-making without looking
at the repercussions that will dent
the credibility of both the
Government and the Army.

The Army also seems to have
come to the mistaken conclusion
that theciviliansare thrilled to see
the Army. The truth cannotbeany
further thanthat. Thereisnodoubt
that the civilians are happy to

return to their homes but the fact
isthat, after 13 yearsof bloodshed,
they are sick and tired of the
uniformed kind. The best the
Army can do in this situation is to
give the people as little trouble as
possible, and for the Government
the best option is to move into the
rehabilitation phase immediately
despite the constraints. Until the
Army opens a land route to the
peninsula, which appears tobe its
next priority, majorreconstruction
work will be impossible. There is
no way the necessary hardware
can be moved to the peninsula by
sca alone. The shortage of skilled
labour and professionals will also
hamper such work. The
Government would be making a
major mistake if it takes Sinhalese
workers to fill the vacuum. The
Tamils would fear any such move
as another attempt by the Sinhala
governmenttocolonise theirareas.

However, whatis importantis
the perception that progress is
being made in this sector. The
Army'shandlingof Vavuniyaafter
1990 would be an excellent
example of how to go about
rehabilitatinga war-tornarea. The
late General Kobbekaduwa and
his "Hearts and Minds" expert
Brigadier Devinda Kalupahana
transformed the area from a'ghost
town to the thriving trading post
it is now. The plus point of the
Army initially handling re-
developmentis thatitdoesitmuch
much more efficiently that the red-
tape bound bureaucracy.
However, it is equally important
that the administration is handed
over gradually to the civilians as it
was done in Vavuniya. It would
be a disaster if the Army tries to
reinventthe wheelinJaffna where
there is a strategy already
successfully implemented . The
key to this is to post the right
officersin the peninsulaassoon as
the security situationallowsit. The
Government should realise that
there some army officers who are
good at fighting but are not good
at the second phase of such a war
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- which is the rehabilitation and
hearts and minds phase. The
proven incompetence of the

current government would be the-

major drawback on this issue and
it may take the Army many years
before it can let go of the civilian
administration.

For the LTTE the loss of the
peninsula is perhaps the biggest
setback since theIPKF drove them
into the Mulaitivu jungles in the
late 1980s. The rebels re-took
control of theJaffna Peninsulaand
most of the Northern province
after the Indian Peace Keeping
Force (IPKF) withdrew from the
North and East of Sri Lanka in
March 1990. The Government of
President Ranasinghe Premadasa
which was holding peace talks
with the rebels at the time handed
over control of the two areas to the
rebels withoutabulletbeing fired.
In June 1990 the rebels withdrew
from the talks and re-started the
war. The Army had to
painstakingly regain every inchof
the North and East. The Army
concentrated on taking control of
the politically important Eastern
region giving the rebels freedom
tosetup a virtual mini-state in the
North with the Jaffna Peninsula
being its crown jewel. The LTTE
set up a parallel administrative
service to that of the Government
and an LTTE police force handled
civilcrimes while LTTE-appointed
judges manned the courts. A
widespread and highly efficient
taxsystem wasintroduced earning
the rebels millions of rupeces a
month to sustain their war
machinery. No outsider could
enter theNorth withouta visa from
the LTTE.

The Peninsula also contained a
substantial part of its training
facilities as well as manufacturing
plants for war material such as
mortarsand anti-personnel mines.
With free access to Jaffna hospital,
it had good medical facilities for
its cadres and diversion of food
supplied by the Government to
the civilians gave them more than

enough food for their cadres. Both
free of charge.

The loss of the peninsula
completes a " Annus Horibalis"

-for Prabhakaran.

He has not only lost his most
precious possession butalso alarge
number of battle-hardened cadres.
The LTTElostclose to one thousand
cadres in two abortive attacks last
year.The Army claimsitkilled 2500
more during Riviresa One. The
Navy with the help of the Indians
blew up a ship off the Eastern coast
carrying a large quantity of arms,
ammunition and explosives for the
rebels. To add to his troubles helost
the sympathy of the international
community when the rebels broke
off the peace talks and the ceasefire,
andre-started the waron April 19th
last year.

Then it looked as if Velupillai
Prabhakaran's suicide fighters
were going for the final push in
their battle to set up an
independentstate in the Northand
Eastof theisland. The unexpected
breakdown of the peace process
caught the military ill-prepared
for war and the rebels scored a
series of successes rattling both
the military and the political
establishment. Less thanone hour
after informing Sri Lankan
President Chandrika
Bandaranaike Kumaratunga that
they were pulling out of the peace
process the rebels sneaked into
the Eastern Trincomalee naval
harbour and blew up two naval
vessels. Just three days later, the
rebels stunned the country by
shooting down two Air Force
transportaircraft within 24 hours,
using anti-aircraft missiles for the
firsttime, killing closetoa hundred
soldiers in the process. In the first
ten days of the war the LTTE had
destroyed three naval craft and
two aircraft.

However, Prabhakaran
appears to havebadly misread the
reaction of President
Kumaratunga and the single-
minded commitment of General
Ratwatte. The Government

reacted with the biggest arms
buying spree in the history of the
country. Hundreds of millions of
dollars were spent on new attack
aircraft, helicopter gunships and
naval vessels. The Army was
supplied with new artillery and
thousands of new recruits as the
intensity ‘of the war increased
dramatically.. However, the
biggest change was in tactics. For
the last 12 years the Government
has given priority to stabilizing
the Eastern Trincomalee Batticaloa
and Amparai districts, arguing
that by depriving the rebels of the
control of the Eastern Province,
their claim for a separate state can
be undermined. However, this
tacticallowed therebelsa freehand
intheNorthernProvince allowing
the rebels the freedom to recruit
and train cadres, wunload
shipments of weapons and collect
millions of rupees through taxing
goods and services. The new
Deputy Minister of Defence
Colonel Anuruddha Ratwatte
argued successfully that the war
must taken to the North even at
the cost of the destabilisation of
the East. Moreover, he used
persuasion and threats to push a
reluctant army to carry out his
plan. The rebels' only success for
the year was a spate of spectacular
attacks on the capital. The main
Oil storage facilities just outside
the city were set ablaze in a
midnight commando style attack,
and the Central Bank was
destroyed with a massive 400-
pound lorry bomb killing 89
people and injuring a mammoth
one thousand others.

Both sides have had to pay a
heavily for a year of intense
fighting. The military says it has
killed over 3500 rebels and injured
thousands more. The military lost
2019 men, and over 5000 soldiers
have been injured. 173 policemen
were also killed in rebel attacks.
Civilians of all communities
continued pay a high price. At
least 1013 Civilians are officially
known to have been killed in rebel
attacks and military strikes. I
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Victor lvan

IMAGINE that you are the
editor of aresponsible newspaper.
If you receive sufficient factual
information about a great wrong
committed by a powerful person
what should you do as the
responsible editor?If thisquestion
isdeirected atsociety atlargethere
is no doubt that they will expect
you to placeall the facts before the
public.

Yet, this is net such an easy
matter. Even though it is the duty
and responsibility of an editor to
place such facts before the public,
the legal situation that he has to
deal with will undoubtedly strike
fear in him. You will surely ask
why one should be afraid
of the law if one has
sufficient evidence to
prove that what has been
writtenisthe unvarnished
truth.

Iamnotsaying thatour
courtsystemis biased. But
neither can I say that it is
always impartial. The
verdict depends on the
nature of the judge. It will
certainlybeinyourfavour
if the judge is well versed
in the law and abides by
its rules. But if the judge is lured
by the influence of a contending
party, then you are sure to be in
trouble. Itis true that you can seek
redress in the higher courts if
justiceis notmeted outinthelower
ones. But you have to have the
wherewithal to do so.

Here's one of my encounters
with aformer Minister of Coconut

2

“Nerteim s

Industries.
Minister of CoconutIndustries
Indradasa Hettiarachchi was
running a Housing Cooperative
with the help of some of his
political stooges. The Minister was
the President of the Cooperative.
He was in the business of
purchasing land from the Land
Rehabilitation Commission for an
extremely low price with the help
of J.R. Jayewardene, dividing it
into smaller blocks, and selling
the lots for a higher price.
According to the concocted
constitution, those who purchased
land had to be members of the
Housing Cooperative. According
to thereal Constitution, only those
who did not possess land had the
right to purchase it. While one

I am not saying that our court system is
biased. But neither canIsay thatitis always
impartial. The verdict depends onthe nature
of the judge. It will certainly be in your
favour if the judge is well versed in the law
and abides by its rules.

person could possess only one
block of land, the sale of the block
was also prohibited.

But while the Minister's
followers had purchased land in
the name of all their family
members, most of them had re-
sold it for exorbitant profits.

It wasrequired of all those who
purchased land that they also paid,

aside from the money for theland,
acertainamounttoadevelopment
fund being run by the Minister. In
the first phase of land sales, each
purchaser had to contribute Rs
1000 to the Development Fund, in
the second phase, theamount was
Rs 5000. In the third phase, it was
25% of the value of theland, and in
the fourth phase, it was 33% of the
value of the land. The Minister's
Development Fund had collected
Rs 39 Lakhs in this manner.

Based on thisinformationIhad
received, I published a lead story
under the heading "Coconut
Minister in Land Offence” dealing
with thecorruptionin the Housing
Cooperative  under  the
Presidentship of the Minister.

The Minister then took action
against the Ravaya not
only on the basis of
parliamentary privilegebut
went on to file a criminal
defamation case against the
paper.

I gave a statement on
the matter to two officers
from the Criminal
Investigation Bureau who
came to the Ravaya office.
It was clear that they were
more interested in
collecting evidence against
methanin finding out facts
about the incident.

Even after the CID documents
had been sent to the Attorney
General, it was clear that there
wasnoinvestigationasto whether
the CID had conducted a fair
inquiry into the matter. And, in
the spirit of the Minister, the
Attorney General also filed a case
of criminal defamation against me
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in the High Courts.

The Ravaya is not a rich
newspaper, so we had to seck the
supportofalegal aid organization
toappearonourbehalfin the case.
Idiscovered through thisincident
thatthough there were many legal
aid organizations, what they were
doing was not providing a
competent lawyer who is able to
conduct a case successfully, but
one who was merely complying
with certain principlesdictated by
another. Thelawyer they provided
us with was not incompetent, but
he wasn't astute enough to grasp
the complexities of the case.

The first witness to be called
forward in the case that was heard
before Shirani Thilakawardena of
the High Court was the Minister
himself. It was evident that my
lawyer was not making optimum
use of a host of evidence he
possessed against the Minister.
Realizing thatl would beintrouble
if the case went on this tack, I
requested mylawyertostepdown
the very next day. As he was a
senior lawyer, it was difficult to
bring forward anew lawyeratthis
juncture,and I represented myself
in court for a few days.

It was clear from the
beginning that the judge
was partial towards the
Minister. Even though she
had no wish to make me
the guilty party, it was
obvious that she didn't
want to get the Minister
into trouble.

She refused to admit
that it was a crime to take
money for a development
fund from those who had
purchased land from the
Minister, and pointed out all the
good services the Minister had
rendered to the public through
the fund.

Even if all the Minister had
done was good deeds through the
money he had collected from the
Fund, it is contradictory to all
Cooperative laws and all other
laws of the country to charge

money for a fund external to the
Housing Cooperative opcrations
fromthoseinvolved in purchasing
Housing Cooperative land.
Furthermore, the Minister had
used the money from the fund to
boost his political image. In that
sense, it was used for personal
gain, it was a corrupt act, and it
wasillegal. It was evident that the
judge was trying her best to keep
the casc away from these central
issues.

After a few days, 1 hired
another lawyer, and considering
the judge's partiality towards the
Minister and her inability to mete
out justice, [ also requested that
the case be heard from the
beginning beforc another judge.
My lawyer, after gomg through
the case reports, also concluded
that the judge had been partial.

We discussed the case with a
prominent lawyer in the country.
He told us that it was difficult to
win a case in the High Courts on
the basis that the judge had been
partial, however true the case may
be, and that one judge will never
go against another judge. He said
it was wiser to use some other

We discussed the case with a prominent
lawyer in the country. He told us that it was
difficult to win a case in the High Courts on
the basis that the judge had been partial,
however true the case may be, and that one
judge will never go against another judge.

technical point for an appeal.
Actually, my lawyer had by then
found a point which could beused
for an appeal. During the period
inwhichThad nolawyer, thejudge
had procured from me a an
admission which could affect the
whole case. Based on this, the
appeal for a fresh hearing before
another judge was rejected. We

were compelled to challenge the
decision of the Court of Appcal
and take thecaseupto theSupreme
Courts. It was the conclusion of
the Supreme Courts that the High .
Court inquiry had been
unconstitutional. It was concluded
that the judges had failed to mete
outjustice in the Court of Appeal,
and that it was not done to
inconvenience the accused for
something he was not to blame.
Hence,] was cleared of the charges
of criminal defamation. So it is
true that justice won after a long
process. But what would the
outcome of the case have been if I
hadn't had the perseverance to go
through this process?

While the case wasin the Court
of Appeal, the Commissioner for
Cooperative Development was
conducting a special inquiry into
the Horana Housing Cooperative
on the instructions of the Minister
of Cooperatives. The outcome of
the inquiry was that the Horana
Housing Cooperative had not
abided by Cooperative rules and
regulations in the utilization of
land and  funds. The
Commissioner concluded that
land had been sold under
unconstitutional con-
ditions and that the
Development Fund that
had been conducted
outside the Housing
Cooperative activity was
illegal. T had said the same
thing in my newspaper
report a long time before
this. ButI had to facea case
of criminal defamation for
the sin of presenting facts
to the public. And, until
afteralonglegal rigmarole,
I never received fair treatment
even from the courts.

This second experience I am
going to relate is graver. It is also
unpleasant. It happened during
the time when President’s Counsel
Thilak Marapone was Attorney
General.

Our attention had been
directed towards the former

264 Counterpoint® June 19%



Cover Story 1

Railway General Manager W.A K.
Silva (now out of the country) by
stories of illegal activity carried
out by him at the Department of
Railways. Even though W.A.K.
Silva was a very corrupt official,
he was very powerful and had
close connections with former
PresidentsR. Premadasaand D.B.
Wijetunge. There was no
obstruction to his
unscrupulous  activity
because he was a close
associate of these
government heads and also
because bribes were seeing
their way into the pockets of
the Minister of Transport
and high officials at the
Ministry.

The Railway Department
had a joint project with the
Australian John Holland
Company for producing
concrete sleepers. A dispute arose
between the company and the
Railway GM on a statement made
by him that John Holland owed
hima25% commission if payment
for the concrete sleepers produced
up to then was to be completed,
and that a payment of Rs 30 per
sleeper would be charged by him
for each sleeper produced
thereafter. We were able to get
hold of a fax communicated to the
local group of the John Holland
company by a group affiliated to
JohnHolland in Australia. The fax
included startling information
pertaining to theamountof money
John Holland had been paying the
Railway GM as commissions for
dealings between the Railway
Department and John Holland.
With the information included in
the fax, we published a detailed
article in the Ravaya under the
heading "Railway Boss asks for
Women along withCommissions",

The GM Railway, upset by the
disclosure, and to prevent the case
being brought up in Parliament,
filed a case of defamation against
meatthe Colombo District Courts
with a request for compensation
amounting to Rs 50 lakhs. When

an Opposition Minister raised the
issue in Parliament, it was the
Minister of Transport who pointed
out to the Speaker that the case
was alrcady before the courts and
that discussion of the issue must
not be allowed.

Mr. Silva, not satisfied with a
defamation case, also worked

Hetold methatnowrong had been done
by him to the girl, that she had a bad
character and that even a medical
examination had failed to ascertain
proof of rape.

towards a criminal defamation
case. As customary, a CID officer
procured a statement from me.
Eventhoughthe Attorney General
had reccived the CID report, he
showed no enthusiasm to bring
the case on.

After the appointment of Mr.
Thilak Marapone as Attorney
General, I had angered him
through a certain incident.

We had published a special
featurc in Ravaya titled "The Law
approves the Rape of Children by
the Powerful” based on facts
gathered by us of an incident
where a case against a 65-year old
Senior Police Superintendent who
had-raped a 11-year old servant
girl had been called off by the
intervention of the Attorney
General inspite of the existence of
abundant evidence against the
guilty party. We had also
requested our readers to write in
tothe Attorney Gencral expressing
their disapproval of this decision.

As soon as the paper was out,
Mr. Thilak Marapone contacted
me by 'phone. First, he reminded
me of an old association between
us whenThad appeared before the
courts as an accused in the 1971

insurrection. Thilak Marapone
had then been in the Bar
Association of Colin Thome who
conducted the inquiry. Among
othersinthat Bar Association were

“Ranjith Abeysooriya and the

present Attorney General Sarath
Silva. I told him that bygone
incidents were of no importance
in this matter, and that I
hadn't written the story
because of a personal
grudge, but because of
theinjustice dealtagainst
the 11-year old girl.

He told me that no
wrong had been doneby
him to the girl, that she
had a bad charatter and
that even a medical
examination had failed to
ascertain proof of rape.

WhenItold him that]
was not ready to believe
that she was guilty, and that the
said medical reports were in front
of meat that moment, the noiseon
the other side subsided at once.

That Ravayaarticle succeeded
in creating public outrage and
persistent publicaction against the
Attorney General. The Attorney
General was also compelled to
reconsider the case of the 11-year
old girl. .

Either because of the Attorney
General's grudge against me
regarding this matter, or the
friendship between the GMR and
the Attorney General, or because
of the President's influence, the
Attorney General brought a case
of criminal defamation against me
based on evidence that had so far
been put aside.

But before filing the case, the
Attorney General had to take off
the records certain evidence that
could work against him in the
inquiry. By this time, an inquiry
was being conducted into the
assets of W.A K. Silva before the
Bribery Commissioner. If, at that
juncture, the Attorney Generalhad
brought forward a case of criminal
defamation againstme to the effect
that 1 had accused the GM
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Railways of bribery, it could itself
haveproved that thehe wasguilty.
Whatever the reason, the
Attorney General needed to call
off the inquiry now before the
Bribery Commissioner. It is clear
that Presidentalso D.B. Wijetunge
wanted this.
SothePresidentand the
Attorney General spoke
about the case against
W.AK. Silva with the
Bribery Commissioner.
She was also requested to
inform in writing to

off the case on the grounds that
according to articles 480 and 481
of thePenal Code that the Attorney
General's approval was essential
for filing a case, and that such an
approval was not included in the
legal documents, that a clear
certificate was necessary for such

The Magistrate was not pleased with
the conduct of the Attorney General on
this matter. In his verdict, the

Board Certificates is required
before an inquiry can be made
into such a complaint. The
Attorney General was in trouble
because he had violated this vital
conditioninbringing forward the
case. So it was essential for him at
this juncture to bring forward a
trump card such as this to
exploit his powers. Even
though the prosecutors
stated that the case had
been presented to High
Courts by then against the
accused, we later

W.AK Silvathattherewas ~ Magistrate condemnedtheactionofthe  discovered thatsuchacase
no evidence forthecaseto  Attorney General, and he had to later had not been filed by that
be continued. pay for his forthrightness date.

This coercion didn't ) The Magistrate was not
please the Bribery pleased with the conduct

Commissioner. She called
for the papers on W.A.K.
Silva's case and stated as
follows on page 29: " The President
and the Attorney General have on
several occasions inquired verbally
about this case from me,and they have
also asked me whether there was any
possibility of closing the case, and
have also requested me to inform the
accused in writing that there was no
evidence against him. Please present
a certified copy of these documents to
me as I have to investigate all the
documents.” -Nelum Gamage,
12.11.93.

It is because of this note that
the Bribery Commissioner was
sacked and posted as an
Additional Secretary in the
Ministry of Justice. She was
removed from the post of Bribery
Commissioner on the 21stor 22nd
of December. It was on the 23rd of
December that the caseagainst me
on the criminal defamation of
W.A.K. Silva, of which the
documents had beenrottingin the
AG's Department for so long, was
approved for hearing. i

Suranjith Hewamanne who
appeared for me before the
Maligakanda Magistrate on the
20th of May 1995 presented
objections against the case on two
counts.

He requested the courts to call

a case in such a court, without
which the court had no power to
accepta cascand issuesubpoenas.

The prosecutors stated that
written instructions had been
received from the Attorney
General, and that it had not
reached the Arbitration Board
because there wasampleevidence
against the accused.

As neither the Arbitration
Board Act, nor the Attorney
General's approval had been
presented in court, the magistrate
stipulated a date for their
submission. He stated that initial
evidence would be considered
only on submission of the
documents.

Thenextday, thecatwasoutof
the bag. Aside from presenting
the Attorney General's approval,
the prosccutors also presented a
statementby the Attorney General
dated 27th May 1994 to the effect
that indictments had been
presented against the accused in
the High Courts.

Whenthe Attorney General has
presented indictmentsto the High
Courts, the Magistrate Courts are
not authorized to carry out an
inquiry on the same case.

By theruleoflaw, a Arbitration

of the Attorney General on
this matter. In his verdict,
the Magistrate condemned
theaction of the Attorney General,
and he had to later pay for his
forthrightness.

The Magistrateonthis occasion
was Mr. E.A.P.R. Amarasckara,
the then additional Magistrate of

_ the Maligakanda Magistrate

Courts. A lawyer in the Judicial
Service later told me that Mr.
Amarasckara had been transferred
to Kabethigollewa after his verdict
condemning the Attorngy
General. Mr. Amarasekara wasnot
partial to me in the case. He was
merely a law abiding magistrate.
Butthe Attorney General exploited
his powers because he was
angered by this verdict, and Mr.
Amarasckara was posted to
remote Kabethigollewa. The
lawyer who related this story to
me said finally, "Don't write
anything about the fact that Mr.
Amarasekara was transferred to
Kabethigollwewa. If you do so, it
is you who will be affected, not
him. If this incident gets
publicized, any judge willbe wary
of giving a verdictin your favour,
however much evidence thereis”.

It need not be said that Mr.
Thilak Marapone's mode of action
does not befit one in his position,
oreven thatof an average lawyer.
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I created a public awareness
on the matter of the 11-year old
girlwho had been raped by the 65-
year old retired police officer not
because I had a personal grudge
against Thilak Marapone but
becauselhad toactasa responsible
newspaper editor. But it may be
that Mr. Thilak Marapone
cultivated ananimosity againstme
because of this. Soitis clcar that he
brought the case of a well-known
crook forward as a means of
revenge against me. Heknew well
enough that he was assisting an
officer who was known to be
corruptand had been charged with
‘allegations of bribery. The basis of
the charges against me was my
newspaper report that W.A K.
Silva took bribes. Mr. Thilak
Marapone also knew that an
inquiry was being conducted
against him by the Bribery
Commissioner. But Mr. Thilak
Maraponedid all he could to close
the case against the General
Manager, Railways so he could

(1) Upali Sarath Amarasiri

M.P. (UNP), and son of Former Trade Minister & Chi

(2) W.AK. Silva

Ex-General Manager Railways. Currently in hiding abroad to avoid curruption charges in local courts.

(3) Gamini Fonseka

Former M.P., Deputy Speaker (UNP). Presently,

(4) Tilak Karunaratne

bring forward the case against me.

I wouldn't know what sort of
punishment should be meted out
to an Attorney General who secks
to protect such an individual at
the expense of anewspa per editor
who attempted to create public
awareness on the issue.

I feel justice has to be meted
outon this matter. There has to be
somewhercone can go for redress
in the face of injustice. I have
inquired from many senior
lawyers whether any legal action
can be taken against Mr. Thilak
Maraponeon thisissue. Theirreply
wasthatMr. Thilak Marapone held
a high post while he committed
thecrime, and thatany legalaction

against him now would be legal -

action against his position, and
not himsclf personally. But I am
not ready to accept this. If I have
been subject to injustice, there
should bea form of relief for me. If
necessary, this article can be
considered a public complaint
brought forward by me and

M.P. (Former SLFP M.P.). Presently, M.P. (LINP)

(5) Ronnie de Mel

Former Finance Minister (UNP), Presently, M.P. (LNP)

(6) B. Sirisena Cooray

Former Housing Minister (UNP) & General Secretary, UNP
(7) Dr. Rajitha Senaratna M.P. ( UNP)

(8) B.C.S.N. de Silva

Former Chairman, National Film Corporation

(9) Dr. Oliver Fernando

(10) Dr. Reginald Perera

(11) Dr. Amal Harsha de Silva
(12) Somaratna Kariyawasam

Former Commissioner of Dept. of Buddha Sasana

(13) Y. Kasturiarachchi

New Proprietor, Ruhunu Cement Company
(14) H.M. Sirisena Herath D.I.G. of Police
(15) General Hamilton Wanasinghe
Former Commander of Army & Secretary to the Ministry of Defence

(16) Dr. Prathap Ramanujan

(17) P. Weerasekara Director General, Sri Lanka Customs
(18) Jagath Abesinghe Red Cross Movement

Governor for Northern & Eastern Provinces

presented to the Chief Justice. Also,
this article can be used by the Bar
Association to take a decision on
Thilak Marapone. I am going to
observe keenly how legal
organizations are going to act on
this matter.

Itis only government political
heavyweights and state officials
who are able to use the criminal
defamation law as a weapon
against journalists. Many
powerful people outside these two
arenas also use defamation law as
a weapon against newspaper
exposes against them.

Ravaya has only a short six-
year history as a newspaper.
During this short span a large
number of persons have been
stung by Ravaya's exposes,
issuing ‘demands  for
compensation’ on the grounds of
defamation. The complete list of
suits and the amounts demanded
are given below:

ef Minister, Southern Provincial Council, M.S. Amarasiri Rs. 50 lakhs

Rs. 250 lakhs
Rs. 50 lakhs
Rs. 250 lakhs
Rs. 50 lakhs

Rs. 1000 lakhs
Rs. 50 lakhs

Rs. 500 lakhs
Rs. 50 lakhs
Rs. 50 lakhs
Rs. 100 lakhs

Rs. 100 lakhs

Rs. 250 lakhs
Rs. 50 lakhs

Rs. 500 lakhs/
Rs. 50 lakhs .
Rs. 500 lakhs
Rs. 50 lakhs
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(19) J.C. Alawathuwala M.P. (UNP)

(20) Miss S.P. Alawathuwala

Daughter of Former Deputy Minister, Late Mr. S.W. Alawathuwala (UINP)

(20) Dr. S.M. Panagoda
(21) U.S. Alahakoon

(22) Douglas Peiris 5.5.P. of Police

(23) Esther Wickramaratne

(24) Y. Kasturiarachchi New Proprietor, Ruhunu Cement Company

(25) Dr.Nath Amarakoon
(26) Nalaka Athukorale

Minister for Food, Co-operatives & Rehabilitation, Sabaragamuwa Province

(27) Dr. Seevali Ratwatte Chairman, Upali Newspapers Company Ltd.

Total

Even though a journalist's
report may be both accurate and
fair, the powerful person who has
been so exposed is entitled to take
the editor of the newspaper to
court. By this means alone the
politicianor bureaucrat concerned
can "show" the world that he has
been wronged and that the claims
against him are false. In addition,
if the newspaper that the editor
representsisnotrich, thenitcannot
afford to retain high-powered
lawyers and is, therefore,
handicapped since its
inexperienced legal team has to
stand against the big guns of the
opposition. This inequality
certainly influences the outcome
of thecase. To make matters worse,
such cases take so long to
be resolved that the editor
hasto wastea great deal of
his time in the courthouse.
Therefore, even though an
editor has before him
sufficient authenticated
data, in consideration of
the fact that he runs the
risk of facing a long and
tortuous period of
pressure, he may refrain
from publishing the
evidencehehasagainstthe
powers-that-be.

There are also certain
weaknesses and loopholes in the
conventional legal system which
the powerful are able to
manipulate on these occasions. I

encountered such a case in point
recently:

The Ravaya of December 05
1993 published an article with the
headline "Minister and Wife
Openly Embezzle Public Funds"
about the violation of Provincial
Council circulars and tender
regulations by the Sabaragamuwa
Provincial Council's Nalaka
Athukorala, the Minister of Food,
Cooperatives and Rehabilitation
and his wife.

Ravaya had enough evidence
tomakea caseagainst the Minister
at the time of publication.
Moreover, the attention of the
Provincial ~ Council, the
Government and the Opposition
had already beendirected towards

Therefore, even though an editor has before
him sufficient authenticated data, in
consideration of the fact that he runs the risk
of facing along and tortuous period of pressure,
he may refrain from publishing the evidence
he has against the powers-that-be.

these charges.

Based on the information
coptained in Ravaya, opposition
members in the Provincial Council
brought forward a no-confidence

Rs. 50 lakhs

Rs. 10 lakhs
Rs. 30 lakhs
Rs. 10 lakhs
Rs. 100 lakhs
Rs. 10 lakhs
Rs. 2000 lakhs
Rs. 100 lakhs

Rs. 100 lakhs
Rs. 3000 lakhs

Rs. 9910 lakhs

motionagainst the Minister signed
by 14 MPs. Even though Nalaka
Athukorala had promised
Opposition Leader Ranil
Wickremasinghe and the Chief
Minister of the Provincial Council
Jayathilake Podinilame to resign
from the posts he held while the
inquiry was being conducted by
the Chief Minister, he failed to do
so. The Chief Minister therefore
took over his powersin December
1995.

After the publication of the
news item, the Minister filed a
defamation case for Rs 50 Lakhs
against the Ravaya Editor and the
Printer before the Colombo
District Courts. The case was filed
againstusby theJohnWilson Legal
Company on December 15
1993.

If the accused fail to
appear in court in a civil
case, the court has the
authority to hear the case
ex parte, and to give a
verdict based on that
evidence. Furthermore, if
theaccused hearsthat there
is an ex parte case being
conducted in court against
him, there is no means for
him to intervene until the
verdicthasbeendelivered.
The accused should come to court
only ona formal subpoena served
by the fiscal. So all that a crooked
person has to do is to prevent the
fiscal serving the subpoena to the
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accused and get him to make a
statementin court that theaccused
was avoiding receiving the
subpoena. Itseems that this simple
procedure has been conducted in
the instance of Nalaka
Athukorala’s case against me.

The Ravaya office was then
situated in Ratmalana. The duty
of serving the subpoena therefore
fell on the fiscal of the Mount
Lavinia Courts, but for
some mysterious reason,
the servingof thesubpoena
for this special case was
assigned to the fiscal of the
Moratuwa Courts.

It is easy to find the
office of a well-known
newspaper. But the
Moratuwa fiscal had
informed the courts that
the accused was not
traceable according to the
address given to him.

On 26 January 1995, a
affidavit was presented on a
motion brought forward by the
prosecuting lawyers stating thata
substitute subpoena be served as
the accused was avoiding the
subpoena. This substitute means
pasting the subpoena on the door
of the accused residence/office.

The Courtallowed asubstitute
subpoena on February 3rd, 1995.
The courthastheauthority toissue
a substitute subpoena only in an
instance where thereis substantial
evidencethat theaccusedistrying
to avoid receiving it. Only once is

.itstated inthe "courtservice notes"
that the fiscal went to the Ravaya
office withtheintentionofserving
the subpoena. The courts had not
considered whether an Editorof a
well-known newspaper would
attempt to avoid a subpoena.
Neither had the courts
contemplated why the subpoena

which should have been served

by the Mt. Lavinia Courts was
served by the Moratuwa Courts
instead.
Itis here that the second phase
of this revolting incident begins.
Even though a person can

avoid being served a subpoena, a
building cannot do so. If the
subpoena had atleast been pasted
on the door, | would have known
I had been summoned by courts.
Even though the case was called
on the 28th of April 1994, Thad not
been served with a substitute
subpoena. A
The case was recalled on the
26th of July 1995. Even by then, I

It is here that the second phase of this
revolting incident begins.

‘Even though a person can avoid being
served a subpoena, a building cannot do so.
If the subpoena had at least been pasted on
the door, I would have known I had been
summoned by courts.

had not been served a substitute
subpoena.
By that time, it was a well-

known fact that the Ratmalana -

office of Ravaya was to be shifted
to Maharagama. The public was
informed of this change of venue
through a public notice on the 3rd
of July 1995 stating that the Ravaya
office will be shifted to
Maharagama with effect from the
7th of August, 1995. The notice
also carried a sketch with
directions to the new office. It is
impossible that the prosecutorsin
the case didn't know all this.

On the 9th of August, 1995,
exactly two daysafter the Ravaya
office had shifted, and when the
case was to be called, the
responsibility of serving
subpoena, which had so far fallen
on the Moratuwa fiscal, was
assigned to the Mt. Lavinia fiscal.

Strangely, from then onwards,
everything began happening
quickly. The Mt. Lavinia fiscal
pasted the subpoena on the old
office of the Ravaya in Ratmalana
on the 11th of October, 1995, and
reported it. When the case was

called on the 17th of November,
1995, the Mt. Lavinia fiscal

~reported to court that the

substitute subpoena had been
served.

Then, the court, taking the case
on an ex parte basis, ordered the
accused to pay the sum of Rs 50
lakhs demanded by the
prosecutor.

Those responsible for the law
must be fair and act in a
way that reflects this
fairness. But all this shows
only the reverse.

In most civilized
countries, when a
newspaper exposes

corrupt practices, those
accused resign from their
posts and allow for a fair
inquiry. If those accused
do not resign, they are
temporarily requested to
leave their duties while the
inquiryisconducted. Legal
actionis taken against newspapers
only where defamation has
occurred.

On the other hand, in most
other countries, it is the bounden
duty of heads of institutions to
provide information requested by
journalists. There is no such
tradition in Sri Lanka. In other
countries, thecomplainantis given
the responsibility of proving that
court reports are false. But in Sri
Lanka, the journalists have the
responsibility of verifying the
reports. In other countries, the
court has the ability to investigate
the truth or falsehood of a
newspaper report. But in Sri
Lanka, the courts only have the
right to conduct the inquiry, not
therighttoinvestigate the truthin
a wider sense.

Prof. G.L. Peiris, who can be
considered a legal scholar,
promised journalists that a new
court procedure would be created
to circumvent the weaknesses in
our currentcourtsystem. Now, he
is the Minister of Justice, but there
are no signs of him keeping his
promises. I
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Vyasa

BETWEEN Riviresa 1 and
Riviresa 2, or alternatively,
between the hoisting of the flag in
Jaffna and the threat of total
blackout, there was the Central
Bank bomb, the Thawakkal
disclosures, strikes involving the
doctors and the plantation
workers, the prospect

inquorate. Devolutionis not going
stale so much as simply not going
anywhere.

Too much is happening to
confirm that government and
governance are moving further
apart and that the problems of
command, Control  and
communication that seemed to
besetthisgovernmentat the outset,
are no nearer a solution.

Disappointmentand despair have
infected the ranks of the PA and
its supporters and the belief in the
charisma of the President, always,
ultimately winning the day when
thechipsaredown, isalso wearing
thin.

Her lackadaisical style and
undergraduate approach which
mixes naivete with arrogance and
even paranoia, has ‘been

of no-confidence
motions against two
Cabinet  ministers
engineered by two
Cabinet ministers, the
reimposition of
islandwide emergency
followed by the
postponement of local
government elections,
censorship and the
curious case of the
Secretary to the
Ministry of Information
who cannot decide on
his own date of birth !

The cost of living is
soaring and in the
North, the people are
voting with their feet to
return home as the
Army seals off the
peninsula. The
commissions confirm
the popular belief that,
for a time, a crass and
cruel Mafia constituted
the power centre of the
government of theday.
As for the Select
Committee, there have
been reports that at
times it has been

catalogued, criticised
and derided on
numerous occasions.
Perhapsitis these very
qualities that have
ensured that no
remedialactioncanor
will be initiated.

The President
appears to be as much
a part of the problem
as she has to be of the
solution. We have
come to the point at
which the defence of
the President, which
concedes the
inefficiency of her
administration and
attempts to mitigate it
by reference to her
sincerity and
commitment, is
becomingincreasingly
difficult. As a
consequence, the
characterization of the
Government as
having its heart in the
rightplaceand therest
of it at sixes and
sevens, is, in the face
of its demonstrable
record and the
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challengesahead, a charitableone.
Onall fronts, this government has
to get its act together. The
opposition and the rest of us too,
but more of that later.

. Who runs this government so
unsatisfactorily ? Isit thePresident
alone, with the Cabinet, with key
Cabinet ministers and officials or
withanunofficial kitchen Cabinet
? Where is the real locus of
authority and power ?

Enough has been brought to
light in the last months to indicate
that some very odd anomalies
abound in the process of
decisionmaking. Either thislotare
a lot less efficient in bad
government than their
predecessors or just as
unconcerned and ill-equipped for
good government as they were.

Take the case of Mr. Jeyaraj
Fernandopulle which has been
dealt with elsewhere in this issue.
It said too much that is damning
about thisPresident's commitment
to good governance. According to
media reports, Mr.Fernandopulle
threatened resignation yet again
and complained of police
harassment of his supporters. One
of the conditions he apparently
laid down for his continuation in
office was the transfer of the police
officer chiefly concerned. The
Presidentswiftly complied and the
police officer, who by most
accounts was doing his joband no
more, was removed forthwith
from Mr. Fernandopulle's
stomping ground.

The Thawakkal fiasco, debated
inthe pressand in parliament, left
most questions about that shoddy
episode unanswered. We were
treated toexplanations thatranged
from the technicallegal distinction
between what is “voidable' and
what is “void' to the pathetic
admission of a bad filing system
in the Cabinet office. It was this
‘bad filing system that resulted in
the highly respected and popular
Foreign Minister Lakshman
Kadirgamar, being misled into
writing a letter which stands as

the reference point for the
enduring perception that this
government also condones sharp
practice in the programme of
privatization.

Thawakkal wasa sordid affair.

With its allegations of bribery,

Cabinet papers that suddenly
appeared to confirm Cabinet
decisions that few seemed to
remember, it tarnished the
reputation of the President who is
also the Minister of Finance, the
Cabinetand evenMr.Kadirgamar,
who took the high moral ground,
all too briefly. Furthermore, if the
allegations of impropriety are to
be dismissed as insubstantial and
the explanations for what
happened_accepted, Thawakkal
still begs the question of the
competence of the Government.
After all, if all it was trying to do
was to make good the bad its
predecessor had done, how come
it got ensnared in a scandal of its
ownmaking?Surely, transparency
is not a trap?

The revelations that Edmond
Jayasinghe, a former ambassador,
Director-General for Economic
Affairs in the Forcign Ministry,
Censor, and until recently,
Secretary to the Ministry of Media,
Aviation and Tourism, a director
of Air Lankaand Chairmanof Lake
House, has falsified his date of
birth to the High Posts Committee
of Parliament, in his application
for a passport as well as in a visa
application for Denmark, is a
shockingillustration of the calibre
of person thatcanriseinourpublic
service under governmentsof both
parties.

Whatisespecially damning for
this government are the reports
that he has sponsorship and
support from within the
President's office and that it was
employed to withdraw the
Rupavahini news story of his
sacking, over the head of the
relevant minister, Dharmasiri
Senanayake. Itisbelieved in some
quarters that this support is so
powerful thatitwill guarantec him

a position in government.

Clearly, within the President's -
office there are those who are
assured of acting with impunity
in support of their friends and
regardless of the adverse impact
of their actions on the
government's reputation. Is Mr.
Sanath Gunatileke, the President's
Media Advisor and the official in
question, so abundantly
competent that he can be forgiven
yet again for embarrassing his
President and her government in
theareaofhispurported expertise?

Whether it be the President,
officialsclosely associated withher
or Cabinet ministers who were
hailed as pillars of rectitude,
competence and .vision,
reputations are being swiftly
dented and undone in
government.

Minister Peiris'sreputation has
suffered over the Hilton case, his
battle with A.S. Jayawardene and
his stewardship of the
constitutional reform process;
Kadirgarmar over Thawakkal,
Ashraff over the Galle Port and
the Mulberry Group of the PA has
decided to launch its own
investigation into Nimal Siripala
deSilva'sministry and allegatiohs
that he is in cahoots with Mr.
Sirisena Cooray. Minister
Wickremanayake is in bad odour
over his role in influencing the
election of the Basnayake Nilame
ofthe Kataragama Devaleand was
fora moment the target ofa CWC
no-confidence motion over his
handling of the plantation strike.

Minister Thondaman, always
a political animal in a class of his
own, in turn, was to be the target
of a retaliatory no -confidence
motion threatened by his Cabinet
colleague Srimani
Athulathmudali. Were these two
motions to have been debated, it
would havebeenamatter of record
that the number of such motions
brought by the Government
against itself would have been
equal to that which the opposition
has thought fit to moot ! It should

June 1996 @ Counterpoint#33



alsobe noted that whilst the CWC
motion wasan opposition motion,
there is no evidence to indicate
thatMinister Thondamanactually
discouraged it or canvassed
against it.

It is common knowledge that
Minister Athulathmudali is more
than just piqued at the way she is
treated by the President and that
on devolution, she and her
DUNLFers are passionately
committed to the unitary state.
Minister Rajapakse, on no lesser
authority than that of the
President's, should be best known
asareporter'. And asfor theleftist
members of the ruling coalition,
they are notinagreement with the
Governmentover the unitary state,
privatization and the islandwide
emergency.

Minister Ratwatte whose stock
is high after Riviresa 1 and 2, is
directly responsible for the
management of the two crises
facing the country -- the ethnic
conflict and the acute power
shortage. Both these issues are of
fundamental importance to the
future peaceand prosperity of this
countryand inboth cases, the light
at the end of the tunnel cannot be
detected easily or clearly.

It is difficult to ascertain what
the minister intends to do to avert
the threatened black-out and its
repetitionin the future, apartfrom
praying for rain and playing with
time. There was advance warning
that we could come to such a
ridiculous situation and nothing
seems to have been done about it.
Perhaps, the minister hasbeenand
is still over-burdened by his
contribution to conflict resolution
in the Northeast. Perhaps he
should berelieved of one ministry
onthegroundsthathowevergood
the general, directing operations

ontwo vitalfrontsisjusttoomuch

to expect.

As for the ethnic conflict post-
Riviresaland 2, precisely because
of the military success of those
two offensives, the threat of goirig
back to the futureisa very real one

indeed.

There is every indication that
military success has narrowed the
space fora political solution along
thelines of meaningful devolution
and powersharing. The Select
Committee scems to bein atrophy
and oneishard pressed toidentify
sources of leverage that can be

“ harnessed onbehalf of devolution

beyond the sincerity and
-commitment of the President and
a handful at most, of her close
lieutenants. And given promises
and commitments in the past in
thearena of constitutional reform,
notably the abolition of the
Executive Presidency, one
hesitatestorely exclusively oreven
primarily, on the good faith of the
chief executive. -

On the crucial issue of an all-
party consensus on devolution,
given her intemperate remarks
about the UNP and the Tamil
parties, including a charge of
dishonesty levelled against the
latter, one cannot be blamed for
thinking that at one stage, it wasa
wrecking job rather than
consensus building that was the
chief executive's chief
preoccupation.

Assuming this to be too cynical
a view and assuming that the
President is keen to break the
deadlock in the Select Committee
and advance the cause of
devolution, whatoptions does she
have ?

An obvious method of
breaking a stalemate in the
legislature is to go to the people
and obtain a verdict from them
that parliament would find unwise
to ignore. This entails an electoral
contestin the formof a Presidential
election, a General Election or a
Consultative Referendum on
devolution, the result of which
would not be binding, as it would
be outside the stipulated
procedure for constitutional
reform.

However, given the
government's explanation for
postponing the

local,

Government elections on the
grounds of insufficient security
personnel -- an explanation
given, despite the fact that the
Government knew a year ago
that these elections had to be
held in 1996 because it had
postponed them in 1995 -- one
wonders whether the
availability of security
personnel and the security
situation, would allow for the
conduct of any islandwide
electoral contest in what
remains of this year. Moreover,
thereis the danger thatin all of
these contests, the issue will
not be devolution alone and
whilst the Government will
win, it will not, in all
probability, win convincingly
enough to claim a mandate to
restructure the state.

What is clear is that there is a
crisisofleadership and a desperate
need for competence in
government. That the UNP will
inherit as the PA self - destructs,
will be no more than a testimony
tothestranglehold of the two party
system on our political psyche.
Thereislittle substantive evidence
to show that the UNP is seriously
transforming itself into an outfit
the people will enthusiastically
accept as being well prepared for
efficient government and good
governance. The UNP will have to
clean itself up convincingly and
openly admit past errorand terror,
before it can be embraced again as
the party of government.

Many more messy monthslike
these and the people will have to
look elsewhere for salvation. There
has got to be an alternative that is
credibly democratic, non-violent
and competent, with a radical
agenda to reformulate the social
contract in this country. The
politicians are giving themselves
a bad name and it is approaching
the time when, we the people, will
have to do more than watch, wait
and see.

Is this the governance we
deserve ? I
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Tamil View I

[aw, Media and Ideoloqy in the spirit
of Degradation

Rajan Hoole

THE manner in which power is
wielded in a society is the most
revealing of its character. Two
important reflections of it are the
system of laws and their operation,
and the functioning of the media.
The two have a close relation to
economic power, and more or less
codify the dominant ideology of
the ruling class along with whom
and which interests they seek to
protect. Inand through legality the
ruling interests seek to legitimise
and fortify their position. When the
ruling class is confident and its
ideology unchallenged, its legal
articulation is mature and refined.
The opposite is nearly always true
when the ruling class is in crisis.

Take the highly dubious
Citizenship Acts of 1948/49 that
made more than a tenth of the
population of this country, who
were of Indian origin, stateless and
voteless vagrants, but who still
continued to earn more than 70% of
this country'sforeign exchange. The
departing British convenieéntly left
behind a constitution that failed to
define citizenship and the first
Parliament of independent Ceylon
defined it to suit the dominant
interests. When challenged, the
Lords of the Privy Council in
London simply held thatis was the
proper function of the Parliament
to define citizenship. It was all
polished and decorous. That was
theearly 50s when theruling classes
in London and Colombo were
confident. By the 80s the strains
were clearly showing.

In pursuit of the interests of
quick profits for its financial sector,
British industry was brought low.

Inan attempt to plug the holes, the
British government launched on a
policy of selling arms with no
respect for publicly stated
principles or the country's laws.
While Saddam Hussein in 1988
ordercd a genocidal poison gas
attack on Iraqi Kurds, British
Ministers Mellor and Newton were
slinking in-and out of Baghdad
helping Saddam to build up his
arsenal. Britain, withUSand France,
acting as chief protagonists in the
war against Iraq in early 1991 was
thus a crucl farce. The report of the
inquiry into the arming of Iraq by
Sir Richard Scott, while
incriminating in its detail, also
suggested that the Cabinet
ministers acted "honestly and in
good faith". Former Prime Minister
Margaret Thatcher, the. chief
orchestrator in this shoddy affair,
was barely touched by the inquiry.
There were no resignations. The
credibility of British justice was
wearing thin. The draconian control
imposed on the media during the
Gulf War was a sign of the times.

The Privileged

It is invariably the case that
concentration of economic power
in a particular class is reflected in
thecountry'slaws and in thenature
of the media. In Australia for
example which once boasted of an
egalitarian image, some alarming
changes have taken place under,
ironically, the two recent Labour
governments of Hawke and
Keating. Following onan economic
policy of deregulation and
dependenceonunemployment (the
so-called Nairu-Non accelerating
inflation rate of unemployment),

the Labour years have seen the
proportion of wealth controlled by
the richer 1% double to 20%. The
lastvestigesof media diversityhave
been ended with 70% of the
metropolitan press coming under
the control of Rupert Murdoch.
Abroad, the Australiangovernment
became deeply involved with
Indonesia's Suharto regime that
was implicated in a campaign of
genocidal terror against the people
of East Timor. Australian
companies were potential
beneficiaries of oil explorationdeals
signed. Not surprisingly, last year,
Australian Foreign Minister Gareth
Evans proposed a secrecy law that
threatened journalists whoexposed
the villainy of the country's spy
agencies with up to seven years in
prison.

In Ceylon, on the other hand,
thelevel of crudity rosemuchmore

~ sharply from thelate 70s witnessing

the fact that the ruling class and its
ideology felt more threatened than
their economic peers abroad.

Justice, Impunity and Culture

During the 80s, summary
killings by the security forces and
the practice of impunity became so
much the norm that the law of the
land assumed largely a vestigial
role, primarily serving the function
of upholding the canard that the
security forces were striving to
maintain law and order. The
Prevention of Terrorism Act (PTA)
and the new Emergency
Regulations made confessions
elicited under duress admissiblein
courts of law, and enabled the
disposal of bodies withoutinquest.

As we shall see, this led to the legal
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process becoming tangled in

contradictions and being subject to

ridicule.

Underlying this is a society that
tries tocling desperately to thecosy
assumptions of chauvinist
ideology. It has lost the ability for
critical appraisal. Anyone who is
seen as a threat to the status quo or
the system could suffer systematic
persecution, long periods of
detention withoutjustification and
be slandered withimpunity. There
is, in the press, for instance, the
regular presumption thatany Tamil
picked up is a suspected hard-core
terrorist. Theresulting alienation s
not addressed.

Three women were arrested in
connection with the JOC bomb
explosion of June 1991 as suspected
accomplices of the mastermind
Varathan. Between police sources,
the Sunday Observer, Daily News
(30-/6-1/7/91)and Lankapuwath,
the following claims were made:
1) None of those detained had any

academic qualifications;

2) Varathan had three mistresses in
Colombo, all of them were hard-
core LTTE cadres;

3) Two of them were married, and
the third an attractive 20 year
old girl" was unmarried.
Itwasa clear attempt to play on

the prejudices of a credulous public,

paint a picture of Varathan as a

common criminal, and to divert

attention from the glaring faults of
 avery corrupt state.

Varathan was in the business of
transporting goods from Colombo
toJaffna ata time when, evenas the
press readily claimed, sections of
huge bribes were paid to selections
of the security establishment.
Varathan was evidently very
comfortable about his dealings in
Colombo. From what I know of
Varathan, hewasa charismaticand
disciplined person. The unmarried
girl was his fiancee. All three girls
were released by the end of 1993
either as innocent or by pleading
guilty (by arrangement for early
release) to the PTA offence of
withholding information. In the
meantime, the husband of one of

the girls, a very innocent girl, had

committed suicide, unable to bear

the obloquy heaped on his wife.
On the other hand, what was

most objectionable about Varathan

was just what the ideologically -

driven elite and the press
(champions of Weli Oya) most
admired. He had the ruthlessness
to bring brainwashed young boys
from Jaffna, condition and manage
them, and then send them to their
deathas suicidebombers.Now and
then the Colombo press have given
publicity to former army officers
who proposed forming counter-
suicide squads using willing
convicts serving prison sentences -
- the same category of persons first
sent to drive Tamils out of Manal
Aru and turn it into Weli Oya.

These are all part of the same
picture of disintegration. Unlike,
say, in Central America, where
journalistsand activists faceregular
persecution, attempts to question
thedriftherchavebeen very fecble,
What we have are mostly
somnolent universities and
metropolitaninstitutes turning out
quantities of paper in law and in
the humanities, hardly ever
touching on the deepest realities of
this country's tragedy.

The Ridiculous

There are many contradictions
around for a country that is at war
to stay united, which tend to the
ridiculous. The elite culture is so
debased that people are hardly
consciousof this,andindeed accept
it. Whatsort of a country isit where
the mainlineso-called independent
press campaigns to oppose therule
of law and gives the impression of
crowing in triumph when it
succeeds? Is not the rule of law the
cornerstone of a united nation?

Soon after the new government
came to power in August 1994, its
moves to set up commissions to
inquire into gross violations by the
security forces was ridiculed by
leading sections of the press. It was
accused in such terms as having a
Dracula-like propensity to disinter
old graves. For apparently not

disinterested reasons the campaign
wasjoined by the UNPleader Ranil
Wickremasingh®. In August last
year several security operatives,
including STF personnel, were
detained over the corpses-in-lakes-
affair. The Island in a lead item
suggested that the security of
Colombo was being jeopardised.

In January this year President
Kumaratunga ordered the Army
Commander to place on
compulsory leave a number -of
security personnel, including
brigadiers, implicated with gross
violations in commission hearings.
Following a purposeful leak, there
wereagain suggestionsin the press
that military operations against the
LTTEin the North wereimperilled.
No credit is given to the political
leadership of the new government
that hasbeen the crucial elementin
creating problems for the LTTE.
The Army officers concerned have
of course been around for a long
timedoinglittlebetter than creating
a bloody mess. Shamindra
Fernando in the Island's lead item
of 16th April, could not suppress a
note of triumph when two
brigadiers implicated, instead of
being sent on compulsory leave,
werepromoted to therank of Major-
General.

The following quote from the
Island lead item of 19th February is
a sad commentary of how the elite
of an 'independent and sovereign
nation'view their own people. "The
forces launch artillery strikes in
Valvettithurai every so often. The
Forces are careful... as misguided
shells can hit places occupied by
foreigners” (i.e. ICRC and MSF in
Pt. Pedro, six miles East. Civilians,
including the large refugee
population in the area, did not
apparently matter).

The Batalanda Commission
sittings recently brought out the
absurdity of the legal process. A
key event concerns the
disappearance of police sub-
inspector Rohitha Priyadharshana,
who was allegedly murdered in
February 1990 by his superior
officers. The counsel for SSP
Douglas Peiris attempted “to
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implicate Rohitha as a JVP
sympathiser. In the cross examining
Rohitha's brother, Peiris' counsel
revealed that according to a
confession made by Piyadasa, an
alleged JVP leader for Gampaha,
Rohitha and another sub-inspector
Ajith Jayasinghe (a key witness
before the commission) had aided
and abetted JVP violence. He
further revealed that the alleged
confession to the police,admissible
as evidence under the PTA, was
accepted as voluntarily made by
the High Courts of Gampaha and
Colombo.

In his re-examination of the
brother, a counsel assisting the
commission revealed that in both
cases the suspect Piyadasa was not
present in court, and that the
conviction had been passed in
absentia. Further, the prosecution
witnesses in the Gampaha High
Court were ASP Raja Dias and 55P
Douglas Peiris, both implicated in
harrowing deeds by the witness as
appearing before the commission.
It has been clear for more than a
decade that repressive laws
introduced to protect eliteinterests
had led to the criminalisation of the
police, with senior officers during
thelate80s allegedly collectinghuge
payments from the police reward
fund, based on claims to head
counts of JVPers disposed of. What
does one do with judgements of
guilt based on confessions made to
police officers later found to be
criminals of the worst sort? What
does one do with such confessions
accepted by court as voluntary and
later submitted as evidence against
someone else? How is an ordinary
member of the publictorespect the
law and the poor judges who
operate this system?

The Crucial Challenge

A challenge before persons
concerned with the future of this
country is highlighted by the
Batalanda Commission. It involves
more than charges againsta couple
of privates, captains and brigadiers
of humbler origins. A name that has
come up before the commission a

number of times is that of Ranil
Wickremasinghe, leader of theUNP,
the country's  alternative
government. While he held office,
according to witnesses, houses in
the Fertiliser = Corporation’s
Batalanda scheme had been
allocated to selected police officers
at his request, one of whom was
Douglas Peiris. One of the houses
was used as a torture camp; Mr.
Wickremasinghe himself had an
officein the scheme which he visited
regularly, and police officers DIG
Merril Gunaratné and SSP Peiris
who have been associated with the
workings of the torture camp
according to the testimony showed
every sign of being close to Mr.
Wickremasinghe. The hearings are
still going onand it is too early for
conclusions. But thereisagreatdeal
of uneasc.

Unlike the reputations of the
Ranasinghe Premadasas and the
Sirisena Coorays which could be
thrown to the wolves without too
much discomfort, Mr.
Wickremasinghe's discomfiture
challengesthe world of theelitewho
have been very comfortable with
him. Hence, the deafening silence
from the pressand nearly all sections
of Colombo socicty.

To begin, the UNP had two
honourable options. They could
have gone public with a forceful
defence of their leader’s integrity
and refuted the very serious charges.
This would also mean accusing a
large number of witnesses from
diverse walks of life of collective,
malignant slander. Alternatively,
they could have politely expressed
confidencein theirleaderand asked
him to stand down until his nameis
cleared. Their silence is typical of a
party that is low on principles.

Not the least alarming is the
silence of the Colombo-based
institutes, scholarly establishments

and human rights groups. They
remained silent when the press
campaigned (successfully as it
turned out) against the President’s
order to send army officers
implicated in violations on
compulsory leave. The accepted
wisdom in all these matters seems
to be, 'Do not touch them'. Itisa sad
commentary on the lack of
convictions.

In an important sense, no long-

' serving member of the post-1977

UNP Cabinets is innocent of some
of the most horrific crimes of this
country's post-independence
history. The July 1983 violence and
in particular the massacre of Tamil
prisoners at Welikada Prison
strongly point to Cabinet complicity,
not least because they were never
investigated. The official who was
in charge of the prison, and those
whose actions then are said to have
been fairly creditable, today heads
theHumanRights Task Force. There
isnodoubta good deal of testimony
lying around Colombo with various
organisations. Why has the matter
not been investigated? It is far from
enough tosay 'Wearetrulyashamed
of what happened during those
times' and feel good about it. The
poison is still very visible with us.
The only promising course open
to us is greater radicalism and the
application of constant pressure to
ensure thatthe presentcommissions
fulfil their allotted task. The burden
should notbe placed entirely on the
judges. If others lack conviction,
nothing would change. The
Government too needs to be
challenged to repeal the repressive
legislation that paved the way for
the tragedies these same

commissiens are looking into. If the
Government does not, its sincerity
and also the character of the
Presidential Commissions will be
placed in doubt. 1
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- Russie cancellation of tour
highlights ICC’s impotence

twixt slip & gully

THE Australians
have finally decided
that they are too busy
to honour a two-test
commitment to Sri
Lanka in July and have
announced their
intention of
participating only in
the one-day Singer
tournament to be held
in September (after, of
course another review
of security!).

What is baffling is
the news that there was
no firm commitment
for the two tests
scheduled for July, and
we are led to believe
that the earlier
commitment was just in
the minds of the
previous Cricket Board.

Ever since the
refusal of the
Australians to play in
Colombo in the World
Cup, citing security
fears there was much
speculation in the
international media
that the test tour in July
was in jeopardy. This
topic was discussed
many times all over the
world and no mention
was made that the two
tests were actually not
even confirmed
commitments as the
ACB would like us to
believe now. '

The Australian volte
faceis typical of the

way some of the major
cricketing nations have
bullied their way
around thanks to a very
impotent International
Cricket Council.

The ICC hasa
sacred duty to perform
in administering the
sport and popularising
the game among its
associate member
countries and the rest
of the world. The ICC
sadly is toothless today
and, happily enough
for the sport, the
minnows of yesteryear
are now the game's
leading exponents and
they now must be
heard as it is on their
shoulders that the
future of cricket rests.

The ICC must
immediately ensure an
EQUITABLE
distribution of tests
among all countries.
Whilst the traditional
“Ashes” series may
have five or six tests, no
test playing country
should suffer the

ignominy of being
granted anything less
than a THREE test
series. )

All the test playing
countries should be
ranked every four years
and an undisputed
world champion will
clearly emerge, as
during this period all
countries should have
played each other
TWICE in a minimum
of SIX tests on a home
and away basis.

This would mean
cach side would have
to play an average of a
dozen tests a year
which is quite
reasonable. All games
will be supervised by
the ICC who will
calendarise the fixtures
every four years. Any
side failing to honour °
its commitments
should be severely
penalised. _

Except for England,
Australia and New
Zealand most of the
other test playing

countries can host
games right throughout
the year and so logistics
should not be too much
of a problem for the
ICC.

Additionally, two
sides can play an entire
three-test series on
“neutral” venues. This
summer both India and
Pakistan are due to
play three tests each
against England in
England -- imagine the
prospect of an India-
Pakistan series in
England! The two
teams would probably
draw more crowds
than the Englishmen
playing at home!

Equally fascinating
would be West Indies
playing South Africa in
Colombo and Sri Lanka
taking on Australia in
Eden Gardens,
Calcutta.

A similar
programme should be
conducted among the
associate members of
the ICC where the sides
are ranked and then
ensured an equal
distribution of
unofficial tests against
each other.

This is how the ICC
can improve its image
and gain respect
amongst the other.
members -- it must take
over the running of the
entire cricket
programme. The time
to start isNOW! I
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