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What is Transitional Justice (TJ)?

Efforts to address a legacy of large-scale human rights abuses that cannot be fully addressed by
existing judicial and non-judicial structures. Government responses have included criminal
prosecutions, truth commissions, reparations, gender justice, security system reform,
memorialization, and other reconciliation efforts.
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How does transition relate to justice?

In the transitional justice framework the word transition refers to the movement from a context in
which mass violations have been committed to one of peace and democracy. The term justice includes
a broad understanding of the different forms of justice including criminal trials but also social and
restorative justice. For the UN system transitional justice means “the full range of processes and
mechanisms associated with a society's attempt to come to terms with a legacy of large-scale past

abuses, in order to ensure accountability, serve justice and achieve reconciliation.”
{http:f/unrol.org/files/TI_Guidance_Note_March_2010FINAL.pdf}
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Is T) a weaker form of justice?

Not true. Another myth is that transitional justice is a weaker form of justice, or ‘justice minus,” when
in fact T is actually ‘justice plus.’ TJ includes a full focus on justice as well as broader mechanisms
designed to establish the truth, assist victims, contribute to reform and promote recanciliati on.
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How can a T} process assist Sri Lanka to come to terms with its recent history of human rights abuses?
The first step is to understand what the term means and to consider using its framework as a tool to
assist in developing a strategy to deal with the past. As the field grows academics and practitioners
have freely added and expounded on what T; means. It is useful to rely on five basic elements of a
framework that is accepted in various forms by most practitioners. Keeping a focus on these five areas
can be very helpful in assessing the needs and developing strategies. They are: 1. establishing the
truth, 2. prosecution of those most responsibie, 3. restoring the rights of victims, 4. reforming the
institutions that contributed in various ways to the violations, and 5. taking steps to assist
reconciliation and heai divisions.
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What are war crimes?
“War crimes” include grave breaches of the Geneva Conventions and other serious violations of the
laws and customs applicable in international armed conflict and in conflicts "not of an international
character" listed in the Rome Statute, when they are committed as part of a plan or policy oron a
large scale. These prohibited acts include:
= murder;
e mutilation, cruel treatment and torture;
e taking of hostages;
e intentionally directing attacks against the civilian population;
¢ intentionally directing attacks against buildings dedicated to religion, education, art, science
or charitable purposes, historical monuments or hospitais;
o pillaging;
e rape, sexual slavery, forced pregnancy or any other form of sexual violence;
e conscripting or enlisting children under the age of 15 years into armed forces or groups or
using them to participate actively in hastilities.
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What are crimes against humanity?
“Crimes against humanity” include any of the following acts committed as part of a widespread or
systematic attack directed against any civilian population, with knowledge of the attack:

L}
L]
L]

L ]

murder;

extermination;

enslavement;

deportation or forcible transfer of population;

imprisonment;

torture;

rape, sexual slavery, enforced prostitution, forced pregnancy, enforced sterilization, or any
other form of sexual viclence of comparable gravity;

persecution against an identifiable group on political, racial, national, ethnic, cultural, religious
or gender grounds;

enforced disappearance of persons;

the crime of apartheid;

Other inhumane acts of a similar character intentionally causing great suffering or serious
bodily or mental injury.
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What is genocide?
According to the Rome Statute, “genocide” means any of the following acts committed with the intent
to destroy, in whole or in part, a national, ethnical, racial or religious group:

s killing members of the group;

e causing serious bodily or mental harm to members of the group;

o deliberately inflicting on the group conditions of life calculated to bring about its physical

destruction in whole or in part;
o imposing measures intended to prevent births within the group;
e forcibly transferring children of the group to another group.
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What are International Crimes?
Genocide, crimes against humanity, war crimes, torture, extrajudicial execution, and disappearances.

dumnsimd el oy Db ¢7
B e, BEsHOnd Se0B 40d, @O Gu0D, B¢ Boeme, BB S8BT wmm &P o1l
B38.

FInilss GHDU LTSEHEST TpT aeNeN?

e onfiy, vy BEHADG SIHTTA GSOBU UTGSEEeT, BuTFoGHDRISSI, Aedyauens LFUHM,
FLL (PaoplUly CFLWTS WISNSHEMILMmE, SHT6wITHI Guiss Oanimed eeius FiaBss GDDBU
LTS SMIETTEID.

Is it possible to ignore the past and move forward successfully after the conclusion of a conflict?

Based on the experiences of countries trying to deal with a history of mass human rights violations, it
is convinced that ignoring the past is not a real option. As much as the argument might be appealing
it is not the reality. Human beings are simply not built that way. We are not creatures for whom the
past is unimportant, especially when it relates to experiences of severe harm inflicted to ourselves,
those we love or the communities we are part of. Our past is who we are and a big part of who we will
be.

Societies are not some abstract construct separated from the building blocks of which they are made,
they are a collection of individuais. And the feelings, emotions and beliefs of those individuals make
up the societies. If somebody killed your son, raped or tortured your daughter last month or last year,
might you be expected to say that this is just something in the past that is not relevant any more, that
you will be happy if the perpetrator just lives his life freely without repercussion? If someone commits
a murder against a stranger last week do we say that it is past and therefore not relevant anymore? If
it doesn’t make sense to allow that to happen for one murder then how could it make sense for
thousands?
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What are prosecutions?

Prosecution of those responsible for mass crimes is a complex subject. It involves both international
and national law and the political will and ability to successfully deliver justice. Certain acts are crimes
against international law, irrespective of whether they may be crimes against the national systems in
which they occur. This principle has emerged from experiences such as those of Nazi Germany where
mass killings and other crimes against millions of innocent civilians took place in accordance with
national policy and laws. As a world community this is no longer acceptable, giving rise to idea and
legal base that even if those acts don’t violate national laws they are crimes against all humanity. :

The major categories of international crimes include genocide, war crimes, and crimes against
humanity. One of the common myths, often relied on by perpetrators arguing against accountability,
is that international iaw will punish soldiers who were just doing their duty. it is not a crime under
international law for parties to an armed conflict to wage war against each other, as long as they
comply with the rules of ‘international humanitarian law.’ :

However it is always a crime for those parties to rape, torture or attack civilians who are not taking an
active part of the conflict. A question | often ask those considering these questions is “Should it be OK
for soldiers to rape women? Should those scldiers be protected by impunity and amnesties? How
could that be part of an acceptable and legitimate military strategy? What if it involved your own
daughters? What about armed men attacking civilians? Is that something that is acceptable?” Often
just considering these questions can help clarify some of the important issues.
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What are domestic prosecutions?

The conduct of judicial proceedings against individuals accused of criminal conduct involving gross
violations of international human rights law, serious violations of international humanitarian law and
violations of international criminal law, can take place within international or domestic prosecutions.
international prosecutions are expensive and lengthy processes that can generally only prosecute
those deemed ‘most responsible,’ leaving the vast majority of perpetrators untouched. Domestic
prosecutions are important in addressing this impunity gap and establishing the rule of law in the long
term. Because national justice systems have often been undermined or destroyed by past conflict,
rebuilding these institutions and ensuring an end to impunity for all crimes, including gender-based
violence, must be a priority for the establishment of the rule of law, which is critical to long-term peace
and stability.

Prosecutions for international crimes have more potential for impact when they are conducted within
the society where the crimes occurred. However, societies emerging from conflict orin transition may
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lack the political will to prosecute these crimes and legal systems may be in disarray. Even
sophisticated legal systems that deal mainly with ordinary crimes may lack the capacity to effectively
address such crimes.

These problems may require international assistance that draws on best practices from elsewhere; for
instance, through “hybrid” courts or tribunals composed of both international and domestic justice
actors. Such courts have been created in Sierra Leone, Kosovo, Bosnia, Timor-Leste, and Cambodia.
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What is Truth seeking?

Truth-seeking includes both formal and informal mechanisms. Truth and reconciliation commissions
or TRC’s are one example of a formal mechanism, mandated by a government. TRC's are not primarily
about perpetrators, giving of amnesty etc, although this was done in the case of South Africa. Their
focus is usually on victims. One of the primary goals of a TRC is to uncover as much of the truth as is
possible. The means of doing this is to open up an opportunity for all victims and witnesses, from ail
sides, to provide their information, which will be compiled into a report and used to make
recommendations. Public hearings where victims provide their testimony have created a significant
national healing process in other contexts.

Listening to the actual experiences of victims in their own words is often very moving as it brings into
our conscicusness the reality of the conflict as it affected ordinary individuals, the complexity of who
may be to blame, and can produce a firm commitment to “never again.” A TRC may recommend
changes to the law, to government and security forces, to school curriculums, media practices etc. The
key to a successful TRC is to ensure that the Commissioners chosen are people of high esteem, non-
political and committed to the truth and human rights. If this is not possible then a TRC may be a waste
of time and resources as without independence it cannot achieve its goals.

There are also many informal truth seeking mechanisms that can contribute to establishing a factual
base, including reports from historians, academics and NGO's and journalists, oral sharing of
experiences and in some cases a ‘people’s commission,’ has been established, where the government
did not agree to establishing a formal TRC. Although helpful these mechanisms are not as powerful as
one that is supported by the government and the nation.
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What is the importance of truth seeking?

In situations of mass confict it is usually true that nobody really knows the full truth of what has
happened. Some know what took place in one area, or through the experience of one group, or during
one time period. It is a great challenge to try to find out what happened on a broad scale. And the
thousands of victims have a right to be assisted, as the government whose duty it was to protect them
has failed in that duty. However there is often insufficient funds to assist victims and determining who
is deserving of assistance and what form it should take is a daunting, but not impossible task.
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What is a truth commission?

Truth commissicns are non-judicial or quasi-judicial fact-finding bodies. They have the primary
purpose of investigating and reporting on past abuses in an attempt to understand the extent and
patterns of past violations, as well as their causes and consequences. The work of a commission is to
help a society understand and acknowledge a contested or denied history, and bring the voices and
stories of victims to the public at large. It also aims at preventing further abuses. Truth commissions
can be official, local or national. They can conduct investigations and hearings, and can identify the
individuals and institutions responsible for abuse. Truth commissions can also be empowered to make
policy and prosecutorial recommendations.
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What is the mandate of a truth commission?

Truth commissions are established to research and report on abuses of human rights and
humanitarian law over a particular period of time in a specific country, or in relation to a particular
conflict. Truth commissions are diverse and their mandates are often adapted to the specific needs of
the society. Typically they are convened temporarily in order to allow victims, their refatives and
perpetrators to give evidence of human rights abuses or other criminal transgressions - providing an
official forum for their accounts. In most instances, truth commissions are also required to provide
recommendations on steps to prevent a recurrence of past abuses. They are created, vested with
authority, sponsored, and/or funded by the government of the country.

E.g. TIMOR-LESTE: UNTAET Regulation No. 2001/10 on the Establishment of a Commission for
Reception, Truth and Reconciliation. In carrying out its objective to seek to establish the truth
regarding the commission of human rights violations in East Timor, the Commission shall have the
following functicns:

a) initiating, facilitating or coordinating inquiries into:
i.  the extent of human rights violations , including violations which were part of a systematic
pattern of abuse;

ii. the nature, causes and extent of human rights violations , including the antecedents,
circumstances, factors, context, motives and perspectives which led to such violations;

iii.  which persons, authorities, institutions and organisations were involved in . . . violations ;

iv. whether human rights violations were the result of deliberate planning, policy or
authorisation on the part of a state or any of its organs, or of any political organisation, militia
group, liberation movement, or other group or individual;

v. the role of both internal and external factors in the conflict; and

vi. accountability, politicai or otherwise, for human rights violations,

b} initiating, facilitating or coordinating the gathering of information and receipt of evidence from any
person,

t) preparing a comprehensive report which sets out its activities and findings . . . and

d) making recommendations regarding reforms and initiatives designed to prevent human rights
violations in the future.
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What are reparations?

Reparations seek to repair the rights of individuals and communities that have been damaged by one
or more sericus human rights violations and provide official state recognition of victims’ rights by
addressing the suffering caused by violations of those rights.

The objectives of o reparations program include:

e Fulfillment of rights to restitution, compensation, and rehabilitation
¢ Building trust in the state and its ability to guarantee human rights
e Contribution to a sustainable peace

Reparations comprise various measures:

Material reparations are concrete forms of assistance to victims that may include:

s Compensation {payment for damages): usually monetary, to compensate for harm caused to the
victim

e Rehabilitation {provision of services to help victims’ needs): special services for education, heaith
{(mental and physical health, including special counseling), legal aid, economic assistance (help to
access microcredit schemes, one-off payments, or monthly pensions)

s Restitution (returning as much as possible to the original situation): includes re-employment, full
citizenship, return of stolen or repair of damaged property

e proper burial of victims (families are able to have appropriate ceremonies)

Symbolic reparations have a primarily symbolic value and can include:
e apologies from those respensible for the violations
e monuments or other forms of recognition dedicated to victims

20

Digitized by Noolaham Foundation.
noolaham.org | aavanaham.org



¢ memorialisation such as national days of remembrance, renaming public places and streets after
past events, marking former massacre and detention sites
¢ lccating missing persons and recovering the remains of deceased victims

Symbolic reparations are also referred to as measures that can provide victims with satisfaction and
constitute a promise never to repeat these violations Collective reparations are material and/or
symbolic reparations designed for a community or specific group of victims. Material reparations for
the community may take the form of infrastructure or some other project, such as a community
center, that will help the community as a whole to recover.

it is important that symbolic and material reparations are implemented concurrently. Symbolic
recognition of victims will have more worth if accompanied by material assistance. On the other hand,
material benefits given without linking them to symbolic recognition of victims’ suffering reduces the
likelihood that victims will feel ‘repaired’.
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What is a hybrid court?
A new type of criminal body has been created by the end of the 1990's and the beginning of the 2000's,
and they are often called "hybrid courts". This term is generally used to indicate the following criminal
bodies:

o the special panels of the district courts of Dili

e the court for Sierra Leone

s the extraordinary chambers in the courts of Cambodia
They share common features with other international criminal bodies. They are composed of
independent judges, working on the basis of predetermined rules of procedure, and rendering binding
decisions. The UN played a key-role in their creation. Like the ICTY (Internaticnal Criminal Tribunal for
the former Yugoslavia) and the ICTR {International Criminal Tribunal for Rwanda), they are ad hoc
institutions, created to address particular situations, for a limited amount of time, and are the result
of singular political and historical circumstances.

But some other features set them apart. In some cases they are part of the judiciary of a given country,
while in others, they have been grafted onto the local judicial system. But in all cases their nature is
mixed, incorporating at the same time international and national features. They are all composed of
international and loca! staff, and apply a compound of international and national substantial and
procedural law, hence the term "internationalized” or "hybrid” tribunals.
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What are institutional reforms?

Institutional reform is changing public institutions that perpetuated a conflict or served a repressive
regime to be transformed into institutions that support the transition, sustain peace and preserve the
rule of law. Following a period of massive human rights abuse, building fair and efficient public
institutions play a critical role in preventing future abuses. It also enables public institutions, in
particular in the security and justice sectors, to provide criminal accountability for past abuses.
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What is the importance of reforming institutions in a TJ process?

The key to preventing future mass violations rests in the fourth ‘finger’ of the T) model, which involves
reforming institutions and taking other steps designed to prevent re-occurrence. A lack of
accountability within security forces is a common element of this challenge. Depending on the
challenge the contribution and reform of the legal system, courts and independence of the judiciary,
role of the media, school curriculums etc must also be addressed. A TRC may, after considering ali of
the information provided, make detailed recommendations in relation to reform.
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The state did not commit human rights violations, why should it have to pay reparations?

Usually, the person who committed the violation should be the one to pay reparations. However, the
UN General Assembly has indicated that, “where the parties liable for the harm suffered are unable
or unwilling to meet their obligations” then “states should endeavor to establish national programs
for reparation and other assistance to victims.” In some countries development partners have
supported reparations programs with funding and technical support. If the government identifies
reparations as a national priority, the international community committed to promoting justice and
stability is more likely to support such a program.
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What is accountability?

The notion that individuals, including public officials, should be held responsible for their actions.
Political accountability means the responsibility or abligation of government officials to act in the best
interests of society or face consequences. Legal accountability concerns the mechanisms by which
public officials can be held liable for actions that go against established rules and principles. In cases
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of crimes against humanity, accountability means that individuals should be held accountable by the
state they occurred in or by the international community.
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What is command Responsibility?

In essence, command responsibility imposes criminal responsibility for a superior’s “failure to act
when under a duty to do so. “2 A superior wili incur command responsibility if he or she knows or has
reason to know that his or her subordinates are about to commit or have committed crimes, unless
the superior prevents the subordinates’ crimes or punishes the perpetrators after the crimes are
committed. This legal design places a criminally sanctioned burden on superiors to ensure that their
subordinates comply with international law. Thus, the purpose of command responsibility is to ensure
a broad compliance with international humanitarian law.

Responsibility of commanders for the conduct of their troops has long been recognized in domestic
jurisdictions, as well as in the earliest modern cadifications of the law of war, such as the 1893 and
1907 Hague Conventions. The notion of command responsibility as a form of individual criminal
responsibility emerged in the post-Worid War Il era in national war crimes legislation and in some
post-World War Il case law. It was later codified in Articles 86 and 87 of Additional Protocol | to the
Geneva Conventions. Today, the concept of command responsibility is enshrined in the statutes of ali
major international tribunals. For example, Article 7(3) of the Statute of the International Criminal
Tribunal for the former Yugoslavia (“ICTY” or “Tribunal”} provides that: The fact that any of the acts
referred to in articles 2 to 5 of the present Statute was committed by a subordinate does not relieve
his superior of criminal responisibility if he knew or had reason to know that the subordinate was about
to commit such acts or had done so and the superior failed to take the necessary and reasonable
measures to prevent such acts or to punish the perpetrators thereof.
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What is amnesty?

What is defined as: "A pardon extended by the government to a group or class of persons, usually for
a political offense; the act of a sovereign power officially forgiving certain classes of persons who are
subject to trial but have not yet been convicted." It includes more than pardon, in as much as it
obliterates all legal remembrance of the offense. Amnesty is more and more used to express
"freedom” and the time when prisoners can go free.

Providing amnesty for “international crimes” defined as crimes against humanity, war crimes and
genocide is increasingly considered prohibited by international law. While international law is
constantly evolving, this understanding is drawn from the obligations set out in human rights treaties
(signed by most states), the decisions of international and regional courts and the law emerging from
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long-standing state practice, known as customary international law. In many countries there may also
be legal prohibitions of such amnesties. International, regional and national courts have increasingly
overturned general amnesties for these crimes.

The United Nations has established explicit guidelines prohibiting its representatives from supporting
amnesty for international crimes. The Rome Statute establishing the ICC, to which 116 states are party
(as of June 2011), requires prosecution of these core crimes. However, only a handful of Asian
countries have signed the Rome Statute:
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Can Truth and Reconciliation Commissions, or TRC's give amnesties to perpetrators?

Not true. Another myth is that truth and reconciliation commissions, or TRC's usually give amnesties
to perpetrators. Of more than 40 TRC's only one, in South Africa, used these powers in relation to
amnesty.
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if those who bear the greatest responsibility hold high political or military office, are they not exempt
from prosecution? Can they not be granted immunity or amnesty?

No one is exempt from prosecution because of his or her current functions or because of the position
he or she held at the time the crimes concerned were committed. Acting as a Head of Staie or
Government, minister or parliamentarian does not exempt anyone from criminal responsibility before
the ICC. In some circumstances, a person in a position of authority may even be heid responsible for
crimes committed by those acting under his or her command or orders. Likewise, amnesty cannot be
used as a defense before the ICC. As such, it cannot bar the Court from exercising its jurisdiction.
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What is the Rome Statute?

s the treaty that established the |ICC. The statute establishes the court's
functions, jurisdiction and structure. The Rome Statute established four core international
crimes: genocide, crimes against humanity, war crimes, and the crime of aggression. See International
Criminal Court {ICC) and Treaty.
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What is the international Criminal Court?

Allowing perpetrators of mass crimes to avoid accountability has allowed such crimes to be committed
over and over again, fueled the cycle of violence and deepened the suffering of victims, throughout
history. The dream to create a permanent court to combat the impunity that makes these mass crimes
possible has finally taken some form, with the establishment of the International Criminal Court, or
ICC. The ICC has been established by the Rome Statute, which entered into force on 1 July 2002, and
is located in the Hague, Netheriands. States may join the ICC on a purely voluntary basis and at the
time of writing 123 states had become members (They include 34 states from Africa, 18 from Asia-
Pacific, 18 from Eastern Europe, 26 from Latin America and the Caribbean and 25 from Western
European and North America).

A permanent court with jurisdiction to investigate and prosecute individuals accused of the most
sericus violations of international humanitarian and human rights law, namely genocide, crimes
against humanity, and war crimes. Unlike the International Court of Justice (ICJ), whose jurisdiction is
restricted to states, the ICC considers criminal cases against individuals; and unlike the Tribunals for
Rwanda and the Former Yugoslavia created to address crimes committed during these conflicts, its
jurisdiction is not situation-specific and is not retroactive.

The ICC does not replace national courts. It can only initiate an investigation and prosecution if the
member state has demonstrated that it is unwilling or unable to deal with the mass crimes under its
own national legal system. As mentioned above the ICC also has no retroactive mandate over crimes
committed prior to the date on which a state became a member.
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Which crimes fall within the jurisdiction of the ICC?

The mandate of the Court is to try individuals rather than States, and to hold such persons accountabie
for the most serious crimes of concern to the international community as a whole, namely the crime
of genocide, war crimes, crimes against humanity, and the crime of aggression, when the conditions
for the exercise of the Court’s jurisdiction over the latter are fulfilied.
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How do cases come before the Court?

Any State Party to the Rome Statute can request the Prosecutor to carry out an investigation. A State
not party to the Statute can also accept the jurisdiction of the ICC with respect to crimes committed
in its territory or by one of its nationals, and request the Prosecutor to carry out an investigation. The
United Nations Security Council may also refer a situation te the Court.
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Who is considered a “victim” before the ICC?

Victims are individuals who have suffered harm as a result of the commission of any crime within the
jurisdiction of the ICC. Victims may also include organizations or institutions that have sustained harm
to any of their property which is dedicated to religion, education, art, science or charitable purposes.
The judges of the ICC determine the types of harm to be taken into account, such as bodily harm,
psychological harm, that is, where a person’s mind has been affected by what he or she has
experienced or witnessed, or material harm, which consists of loss of or damage to goods or property.
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Can the ICC override national jurisdiction?
No. The ICC does not replace or override national criminal justice systems; rather, it complements
them.
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How will national courts and the ICC work together?

The treaty gives the ICC jurisdiction that is complementary to national jurisdictions. This "principle of
complementarity,” as it is known, gives states the primary responsibility and duty to prosecute the
most serious international crimes, while allowing the ICC to step in only as a last resort if the states
fail to implement their duty - that is, only if investigations and, if appropriate, prosecutions are not
carried out in good faith. Bona fide efforts to discover the truth and to hold accountable those
responsible for any acts of genocide, crimes against humanity, or war crimes will bar the ICC from
proceeding.
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Can the ICC deal with terrorist acts within its existing jurisdiction?
The ICC has jurisdiction over genocide, crimes against humanity and war crimes. The ICC may be able
to prosecute terrorist acts only if they fall within these categories.
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Will the ICC prosecute all persons suspected of committing the most serious crimes?

No. The Court wiil not be able to bring to justice every person suspected of committing crimes of
concern to the international community. The prosecutorial policy of the Office of the Prosecutor is to
focus its investigations and prosecutions on those who, having regard to the evidence gathered, bear
the greatest respousibility for such crimes. :
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Can the ICC try children?
No. The Court has no jurisdiction with respect to any person who was under the age of 18 when the
crimes concerned were committed.
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Can the ICC initiate an investigation into crimes committed before a state ratifies the Rome Statute?
Yes. If the UN Security Council refers a case to ICC against any country.
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Does the ICC have jurisdiction over past crimes?

Not true. One of the most common myths is that the International Criminal Court can initiate an
investigation of old crimes committed before a state ratifies the Rome Statute and becomes a member
of the court. The ICC does not have a retroactive mandate.
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Can the action of the ICC threaten the sovereignty of a country that haven't ratified its treaty (i.e. Sri
Lanka) because it claims jurisdiction over its citizens?

The Court wili have no jurisdiction over crimes committed on Sri Lankan soil unless Sri Lanka ratifies
its treaty. Sri Lankan citizens accused of crimes overseas are already subject to foreign jurisdiction.
This is a basic and well-established principle of international law. If a Sri Lanka citizen or service
member is accused today of a serious crime in Japan or Germany, for example, Japan or Germany have
the right to try him, even if the Sri Lanka wants to prosecute the crime itself. Countries that ratify the
Rome Treaty are simply exercising their sovereign right to aliow an international court to prosecute
certain crimes committed on their territory rather than conducting these trials themselves.

The ICC will provide defendants with greater due process rights and protections than many countries
to which Sri Lanka extradites its own citizens. Moreover, unlike national courts that try Sri Lankans, it
must defer to Sri Lankan
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Can the political leadership of a country be bring before the ICC?

Yes. If he or she accountable for war crimes. For example, the court has an outstanding arrest warrant
for Sudanese President Omar al-Bashir - the first against a serving head of state. When Mr. Bashir -
who faces three counts of genccide, two counts of war crimes and five counts of crimes against
humanity - attended a African Union summit in South Africa in June 2015, a South African court
ordered that he be prevented from leaving the country while it decided whether he should be arrested
under the ICC warrant.
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will the ICC take on politically motivated cases against Sri Lankan citizens, politicians or soldiers?

No. Numerous safeguards in the ICC treaty will prevent frivolous or politically motivated cases. First,
the ICC will cover only the most egregious international crimes. it will have no jurisdiction over crimes
committed on Sri Lanka soil unless Sri Lanka ratifies its treaty.

Second, the Prosecutor will not be able to begin an investigation without authorization from a Sri
Lankan Court. At that point, if a Sri Lankan citizen were accused of a crime, the court's judges would
be obliged to prosecute locally. Finally, the U.N. Security Council can adopt a resolution suspending
the 1CC from investigating or prosecuting any case.
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is the ICC an office or agency of the United Nations?

No. The ICC is an independent body whose mission is to try individuals for crimes within its jurisdiction
without the need for a special mandate from the United Nations. On 4 October 2004, the ICC and the
United Nations signed an agreement governing their institutional relationship.
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How will the ICC and the UN Security Council work together?

The UN Security Council's power to refer potentiai prosecutions to the International Criminal Court
(ICC) in situations outside the Court's treaty-based territorial and nationality jurisdiction helps deter
the perpetration of genocide, war crimes and crimes against humanity everywhere in the world.
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Note: This document has been compiled using resources from the web and other printed material,
including from the international Center for Transitional Justice (ICTJ), international Criminal Court (ICC)
and Asia Justice and Rights (AJAR).
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