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The International Crime of Genocide:
The Case of the Tamil People in Sri Lanka

The greatest sage poct of classical Tamil literature Thiruvalluvar's
statue in Jaffna desecrated by the Security forces in 1983 in a
frenzied ethnocidal attack.
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Skull and bones representing a Tamil victim

The International Crime of Genocide The Case of the Tamil People in Sri Lanka

enocide is the ultimate crime under interna-
tional law, a crime against humanity. Bring-
ing forward charges of genocide is a grave
accusation. :

In the case of Sri Lanka, which ratified the Genocide
Convention in 1950, these charges have been brought
forward by Tamils against members of the Sinhalese
majority, in particular members of successive gov-
ernments. This study will not set out to determine in-
dividual guilt since this would require a thorough ju-
dicial investigation. Rather, based on the legal defini-
tion of genocide and on sociological approaches on
the genocidal process and the so-called genocidal so-
ciety. it will focus on two interrelated issues.

Firstly, what characterises a society in which geno-
cide is likely to occur and can Sri Lanka be described
as being such a society? Secondly, have there been
acts of genocide in Sri Lanka and. if so, who has
been responsible for these as evidenced on a pnima
facie basis? This examination, while not ignoring the
issue of punishment, will be focusing on the preven-
tion of genocide. In this regard, enforcement mecha-
nisms provided under the Genocide Convention and
their effectiveness will be scrutinised. Finally, based
on the findings of this study, a strategy will be devel-
oped with a view to prevent acts of genocide takmg
place in Sri Lanka in the future.
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TAMIL NATION: BRITAIN USES THE
CONCEPT OF TAMIL HOMELAND
TO ESTABLISH TWO TAMIL PROVINCES
IN 1873
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Longmans Press, 1859
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el-strike

religious communities. The two biggest are

the Sinhalese majority, forming 74% of a to-
tal population of roughly 18 million, and the Sri
Lankan Tamils, numbering about 2 million or 12 %
of the total population.! Members of both communi-
ties have claimed that their ethnic group was the first
to have arrived in Sn1 Lanka about 2500 years ago
and has. by virtue of that temporal element, a supe-
rior claim to the country or parts of the country over
the other ethnic groups. Both communities have lived
in Sri Lanka for at least 2000 years and, if one is
willing to use such an ideologically charged criterion
as a historical, immemorial claim to a country, this
claim has to be conceded to both communities regard-
ing their traditional areas of settlement.?

. ri Lanka is composed of several ethnic and

The International Crime of Genocide: The Case of the Tamil People in Sri Lanka

Of more importance to the current conflict is the his-
torical location and current geographic distribution
of the communities. :

The Sri Lankan Tamils had been living in a separate
kingdom in the Jaffna region for 407 years until the
Portuguese ended their independent reign in 1621 °
The Tamils have also historically constituted the ma-
jority of the population in the Eastern region, which
is now claimed as part of a separate state of Tamil
Eelam. The background to the current conflict was
the British decision, following a proposal by the
Colebrook Cameron Commission in 1833, to bring
together the two separate, ancient, and disparate com-
munities of Sinhalese and Tamils into a single colo-
nial unity, thereby establishing the plural society of

Ceylon.* :

The Hill Country Tamils, who make up about 5% of
the total population, were brought to the then Ceylon
by British colonialists from 1825 onwards to work
on the coffee, and later tea plantations.® They live
mainly in the central highlands of the Central, Uva
and Sabragamuwa provinces.

The Sinhalese have been living predominantly in the
south and the west of the country. Since independ-
ence, colonisation schemes have resulted in demo-
graphic changes by bringing in Sinhalese settlers to
the East. Moreover, through social mobility, mem-
bers of all communities have come to live in all parts
of the country although the main Southwest- North-
east divide between Sinhalese and Tamils still remains
intact.
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Another large minority group are the Muslims who

are thought to have come to Sri Lanka as merchants

and seafarers around the 13th Century. They consti-
tute 7% of the current population, are Tamil speak-
ing and have their largest communities in the East
around Trincomalee and Batticaloa.®

There are other, small communities living in Sri
Lanka, particularly the indigenous Veddas, whose
survival is threatened by their small number and the
encroachment of the majority, which makes it diffi-
cult for this community to retain their ancient lands
and distinct identity in Sri Lanka.’

A further important factor in the ethnic conflict is
religious affiliation which is mainly, but not exclu-
sively along ethnic lines. The Sinhalese are predom-
nantly Buddhist, whereas the Tamils are predomi-
nantly Hindu. However, both communities have con-
siderable number of Christians among them as a
legacy of the colonial period.®

The ethnic conflict between “the” Sinhalese and “the™
Tamils is characterised by the struggle for power in
a post-colonial country that has been unified through
colonisation rather than through mutual agreement
of the concerned communities. Major themes of the
conflict are political unity versus federalism, territo-
rial unity versus communal homelands, and language,
religion and culture in the context of communal iden-
tity and socio-economic advantages for one group to
the detriment of the other. Whereas Sinhalese politi-
cians and others frequently maintained that Sri Lanka
is one state in which the Sinhalese constitute the
majority and consequently are entitled to enjoy a
dominant position in all the mentioned areas, the

Tamils p¢rceived themselves as a distinct nation and
equal partners within Sri Lanka entitled to commu-
nal integrity and equal rights.

Since Tamil representatives, i.e. politicians of the
Federal Party until 1972, the Tamil United Front
(TUF) and the Tamil United Liberation Front (TULF)
thereafter, and currently the LTTE (Liberation Ti-
gers of Tamil Eelam), as well as Tamil- Non-Gov-
ernmental Organisations (NGOs) and individual au-
thors, considered pro-Sinhalese policies as being bi-
ased and anti-Tamil, they have brought forward
charges of discrimination and of instigation and com-
plicity in acts of genocide against successive gov-
ernments after Sri Lanka’s (called Ceylon until 1972)
independence. Both intermittently ruling parties, the
United National Party - in power during the years
1948-1956, 1965-1970 and 1977-1994 - and the Sri
Lanka Freedom Party in power, either alone or in
coalition, from 1956-1965, 1970-1977 and since
1994 until the time of writing, as the People’s Alli-
ance - have adopted a number of pro-Sinhalese poli-
cies that were antagonistic in nature and resulted in
a deep division of the country along ethnic lines. The
resolution of the TULF at its convention in 1976
summarised the Tamil perception of Sinhalese poli-
cies by stating that the Tamil nation had been de-
prived of its territory, language, citizenship. economic
life, opportunities of employment and education.”
Since then, large-scale anti-Tamil riots, repressive
laws and warfare in the name of fighting Tamul ter-
rorism, resulting in thousands of deaths, devastation
and a Tamil mass exodus. have added another di-
mension to Tamil charges: the destruction of a peo-
ple, called genocide.'” ]

"Estimates of the Department of Census and Statistics, Ministry of

Finance. Planning. Ethnic Affairs and National Integration:

Statistical Abstract of the Democratic Social Republic of Sri Lanka 1995, pp. 34,41
? gee 8.D.Muni: Pangs of Proximity,pp.40.41 and H.J.Whall: Right to Self-Determination. pp.189-191. See also A R Arudpragasam:

The Traditional Homeland of the Tamils,1996.
3 gec §.Ponnambalam:Tamil Liberation Struggle, p.29
"see L.Kuper: Prevention of Genocide, p.220
* see S.J.Tambiah: Lithnic Fratricide. p4
¢ see ibid.
" sce PHyndman: A Study in Microcosm. pp.278-280
* see E.Nissan: A Bitter Harvest. p.8
? gee 11.J. Whall: Right to Self-Determination, pp.367-370

1 gee M.S. Venkatachalam: Genocide in Sri Lanka, Gian Publishing House. Delhi. 1987 and also: S.Bose: States. Nations.
Sovereignty: Sri Lanka. India and the Tamil Eclam Movement. Sage Publications. New Delhi, Thousand Oaks.

London. 1994, pp.80.81

The international Crime of Genocide: The Case of the Tamil Peaple in Sri Lanka

Digitized by Noolaham Foundation.
noolaham.org | aavanaham.org



The historical background

of the Genocide Convention and its current status

he word “genocide” was coined by the jurist

T Raphael Lemkin who was the first man to

campaign vigorously for a genocide conven-

tion.!! The term, a new word for an old crime, is a

hybrid of the Greek word genos (race, nation or tribe)
and the Latin cide (killing).'?

The term genocide appeared for the first time in a
legal setting in the indictment of the major German
war criminals at the International Tribunal at Nu-
remberg in 1945. They were charged with crimes
against humanity, which consisted of, inter alia, “de-
liberate and systematic genocide, viz., the extermi-
nation of racial and national groups.”

The importance accorded to the punishment of geno-
cide was underscored in the first session of the United
Nations in 1946. The General Assembly unanimously
passed two resolutions: Resolution 95 (1) which af-
firmed the principles of international law recognized
by the Charter of the Nuremberg Tribunal and the

;;ld bodies thrown i

o
5

judgement of the Tribunal, and Resolution 96 (1)
which affirmed that genocide is a crime under inter-
national law which the civilised world condemns, and
for the commission of which principals and accom-
plices are punishable. It also requested the UN Eco-
nomic and Social Council to draw up a draft con-
vention on the crime of genocide.'*

The ensuing debates on the draft convention finally
resulted in the Convention on the Prevention and
Punishment of the Crime of Genocide, 1948, which
came info force on 12 January 1961. In Article 1, the
contracting parties confirm that genocide, whether
committed in time of peace or in time of war, is a
crime under international law which they undertake
to prevent and punish.

The Genocide Convention, which had 120 contract-
ing parties as of 31/12/1995, is the sole treaty on
genocide, even though aspects of genocide might be
dealt with in other instruments, for example, the right
to life in the International Covenant on Civil and
Political Rights. The Genocide Convention is re-
garded to be declaratory of customary international
law."® This means that states are bound by its provi-
sions as a matter of general international law, even
though they might not have ratified it. The binding
force of the Genocide Convention is absolute since
its provisions constitute jus cogens. or a peremptory
norm, from which no derogation is permitted.'®

"' see L. Kuper: International Action against Genocide, p.3

'? see R.Lemkin: Axis Rule in Occupied Europe
'* UN Special Rapporteur 1985, p.8
" see ibid.,p.11

' see T.Meron: Human Rights and Humanitarian Norms as Customary Law, Clarendon Press, Oxford, 1989, p.11

16 see A.Cassese: Human Rights, p.79
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"The war has created what is perhaps Sri
Lanka's most humanitarian problem, its
refugees. In successive waves over the
past decade, more than 200,000 Sri
Lankan Tamil and Muslim refugees have
fled their homes in the Northern Province
and sought safety in India. Another
300,000 have fled to western countries and
over 600,000 are currently displaced
within Sri lanka itself, out of a total popu-
lation of about 17 million. In 1990, the
numbers were almost twice that.

"A legacy of government policies and ini-
tiatives which tolerated and at times en-
couraged gross violations of human rights,
and the continuing lack of accountability
for past abuses lie behind this crisis. For
refugees and the displaced, security has
been further diminished by resettlement
into what are effectively war zones."

Asia Watch, Vol.5 Issue II, August 11,1993

Exodus of Refugees

[a3]
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The definition of genocide

in the Genocide Convention

A rticle 2 of the Genocide Convention contains
the legal definition of genocide:

In the present Convention, genocide means any of
the following acts committed with intent fo destroy,
in whole or in part, a national, ethnical, racial or
religious group, as such:

(a) Killing members of the group;

(b} Causing serious bodily or mental harm
to members of the group;

(c) Deliberately inflicting on the group con-
ditions of life calculated to bring about its
physical destruction in whole or in part;

(d) Imposing measures intended to prevent
births within the group;

(e) Forcibly transferring children of the
group 1o another group.

There are three main parts in the definition of geno-
cide whosc understanding is crucial for an interpre-
tation of what acts amount to genocide under the
Convention. Firstly, the acts constituting genocide.
Sccondly, the intent to destroy, in whole or in part, a
group. Thirdly, the definition of the group as being
national, ethmical, racial or religious.

1. Genocide is confined to acts aimed at physical
harm to members of a group or annihilation of a
group, thus excluding acts sueh as cultural geno-
cide. There has been some debate on the extent of
the destruction of a group, i.e. whether the killing of
one person could constitute genocide.'” This ques-
tion appears to be rather theoretical since charges of
genocide are usually brought in cases of mass kill-
ings.

2. The intent to destroy must be a particular intent
(dolus specialis). Crimes against a number of indi-
viduals must be directed at their collectivity or at
them in their collective character or capacity. The
motive of the crime is irrelevant.'® The proposal to
replace the strict subjective element by the words
“aimed at the physical destruction of groups™ was
not accepted.'” In the absence of particular intent to
destroy the group in question, in whole or in part,
whatever the degree of atrocity of an act and how-
ever similar it might be to the acts described in the
Convention, that act would still not amount to geno-
cide.”” The UN Special Rapporteur on Genocide sug-
gested that a court should be able to infer the neces-
sary intent from sufficient evidence. and that in cer-
tain cases this would include actions or omissions of
such a degree of criminal negligence or recklessness
that the defendant must reasonably be assumed to
have been aware of the consequences of his conduct.?!

3. The definition of each of the stipulated groups as
well as their relation to each other was subject to
debate in the drafting stages of the Genocide Con-
vention, If one accords a distinct meaning to each
concept of a group as used in the Genocide Conven-
tion, the following definitions appear to be helpful;

- A nation is a communily marked by distinct his-
torical and cultural links or features.

- Race means a category of persons who are distin-
guished by common and constant. and therefore,
hereditary, features.

- Ethnic designates a community of persons linked
by the same customs, the same language and th
same race.”’ O

' see UN Special Rapporteur 1985, pp.16,29
18 ibid., p.19

' UN Special Rapporteur 1978, pp.25.98

* ibid.pp.25.96

* sec UN Special Rapportcur 1985, pp.19.39

2 8. Glaser: Droit international penal conventionell ( Brussels. Ftablissements Emile Bruylant, 1970),pp.111-112 cited

in UN Special Rapporteur 1978, p. 57
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Deaths in custody

"...described cases of
persons killed after being
taken away by the secu-
rity forces. They were
apparently shot after
arrest, and their bodies
were either left on the
spot, or, as happened in
many cases, were re-
moved by the security
forces and burnt. Only in

a few cases in which the
bodies of the victims were
found are inquests known

to have been held."

Amnesty lhternational on Deaths in
Custody in Sti Lanka: Recent reports of
"Dissappedarances” and torture,

' - May 1987
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Critique of the definition of genocide

in the Genocide Convention

he definition of genocide in the Genocide Con-

vention has been repeatedly attacked for its

narrow focus which is largely blamed for the
failure of the Genocide Convention as such. Three
points of controversy have crystallised over the years.
which will be considercd according to the importance
that has been attached to them in the legal debates
concerning the Genocide Convention.

1. The exclusion of political groups was the result
of the objection to its inclusion by the Soviet Un-
ion.> This subject caused an intensive debate in the
Sixth Committee commissioned with the drafting of
the Genocide Convention, a debate which is mirrored
in the frequent criticism levelled in the literature on
genocide against the exclusion of political groups.?*
The main arguments against the inclusion of politi-
cal groups were the lack of stability of political groups
which depended on the will of their members, the
possible mvolvement of the United Nations in inter-
nal political struggles. the need for a government to
fight subversive elements, the follow-up question of
protection for economic and professional groups. and
the possibility to better protect political groups un-

The International Crime of Genocide: The Case of the Tamil People in Sni Lanka

Destruction of communify centres and social institutions

der national legislation and the Universal Declara-
tion of Human Rights.?* The counter-arguments
stressed that political groups were characterised by
common beliefs just as much as religious groups.
Moreover, there was no compelling reason to exclude
mass killings for ideological reasons, as they were a
major category of modern genocide.*® Furthermore,
the protection of political groups under international
human rights instruments, as important as it may be,
is tailored to individual rights and exceptionally to
group or minority rights, but not to genocidal acts
which threaten to wipe out an entire group and are
committed on a different magnitude. at least in terms
of their ultimate aim.

The major argument for the inclusion of political
groups is that its omission offers a wide and danger-
ous loophole which permits any designated group to
be exterminated, ostensibly under the excuse that this
i1s for political reasons.”” This argument is the most
far-reaching as it highlights the risk of governments
disclaiming responsibility for acts of genocide by
means of defining groups as political, Particularly in
a domestic struggle between national and cthnic

Digitized by Noolaham Foundation.
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groups in a pluralistic society, the
involved groups will necessarily
become politicised to assert their
rights, which renders the distinction
between national or ethnic groups
and political groups impossible.

2. The element of intent has been
the subject of widespread criticism.
The most apparent one is that gov-
ernments are reluctant to admit that
their repressive policies were aimed
at destroying the targeted group.*
This, in conjunction with the likely non-existence of
government documents which demonstrate the intent,
renders the existence of the subjective element diffi-
cult to establish.? The subjective formulation of the
intent element has been regarded as one of the key
factors in the failure of the Genocide Convention and
was proposed to be replaced by an objective crite-
rion.*® However, the element of intent has also been
viewed as the distinguishing criterion between geno-
cide and ordinary murder as well as war crimes,”
and has come to be, at least for the time being, an
essential component of the crime of genocide.

3. The third subject of contention was the one of
cultural genocide. The Ad Hoc Committee prepar-
ing the Convention had proposed including a provi-
sion concerning cultural genocide in the Genocide
Convention: “Any deliberate act committed with in-
tent to destroy the language, religion or culture of a
national, racial or religious group on grounds of
national or racial origin or religious belief as such:
1. Prohibiting the use of the language of the group
in daily intercourse or in schools, or the prinfing
and circulation of publications in the language of
the group; 2. Destroying or preventing the use of
libraries. museums, schools, historical monuments,
places of worship.”** This proposal was not adopted
in the final text of the Genocide Convention as it was

Mass killings

regarded to be too vague and capable of inviting the
risk of political interference in the domestic affairs
of states. Moreover, the protection of minorities’
culture was viewed as being primarily a matter for
other international bodies.** Cultural genocide was
excluded despite Lemkin’s definition of genocide
which included synchronised attacks on political and
social institutions, culture (by prohibiting or destroy-
ing cultural institutions and cultural activities), lan-
guage, national feelings, religion. and the economic
existence of the group.* There has been some sup-
port for the proposition that a group could be sup-
pressed by extinguishing their specific traits, as well
as by physical destruction.® However. the distine-
tion between genocide as a form of concerted mass
killings and cultural genocide as primarily a denial
of minorities” rights appears by now to be well es-
tablished. The arguments brought forward for the
inclusion of cultural genocide in the Convention are
nevertheless not futile as they might contribute to a
better understanding of the genocidal process whose
understanding will be identified as being pivotal in
the efforts to prevent genocide as defined in the Geno-
cide Convention. £1

¥ L Kuper: International Action against Genocide, p.3

% gee G.J. Andreopoulus: The Caleulus of Genacide in G.J.Andreopolous: Genocide, p.2 and LW.Chamny:
Towards a Generic Definition of Genocide in: G.J.Andreopolous: Genocide, p.70

** see UN Special Rapporteur 1985, pp.18.35
* see ibid.p. 18,36

** see PDrost; The Crime of State, I Genocide quoted ibid.. pp.19.36

¥ see (G.J. Andreopoulos: Genoeide, p.7

see L.Kuper:Genocide, p.33
see UN Special Rapporteur 1978, pp.26.100
3 gee ibid.. p.26

s

13

kit

3

se¢ UN Special Rapporteur 1985, p.17
* gee R Lemkin: Axis Rule in Occupied Europe. pp.X-XI
# gee UN Special Rapporteur 1978, pp.124,125

E/794, pp.21.27 and 28. See B/CN.4/Sub.2/416, para. 441-461
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Non-legal definitions of genocide

he legalistic and narrow focus of

the definition of genocide as con-

stituting an international crime
under the Genocide Convention and its |
exclusion of the structural, systematic
and psychological aspects of genocide
has prompted, in particular, sociologists
to examine the phenomenon of genocide
from different perspectives. Their work
has produced a wide array of explana-
tions concerning the causes, precondi-
tions and execution of various types of
genocide, especially in the 20th Century.
Even though none of them has any posi-
tive binding force under either national

or international law, they are an invalu-
able complement to the legal definition
for the understanding of the genocidal process. Thus.
the following excursion serves not only as a back-
ground in understanding some of the deficiencies of
the legal definition but mainly as a theoretical in-
quiry into the causes and preconditions of genocide,
the understanding of which will be of importance in
considering the case of the Tamils in Sri Lanka and
in devising possible measures and actions to prevent
genocide,

® The genocidal society: causes
and functions of genocide

enocide is a multi-faceted phenomenon that is
G usually the result of a massive confrontation,

either rooted in history or ideology. It can take
place at the international or national level, Concern-
ing Sri Lanka, Leo Kuper's typology of a domestic
genocide which arises from internal divisions within
a society will be used.*® He identifies several types
of domestic genocide, among them: Genocide follow-
ing upon decolonization of a two-tier structure of
domination and genocide in the process of struggles
for power by ethnic or racial or religious groups, or
struggles for greater autonomy or for secession, for
example the genocide in Bangladesh in 197137

The International Crime of Genocide: The Case of the Tamil People in Sri Lanka

Military Rule

Based on a comparison of types of domestic geno-
cide, Kuper identifies the following features they have
in common: (1) inequality of participation, (2) grow-
ing polarisation in the form of communal and terri-
torial separation, (3) a history of conflict expressed
in the crystallisation of historic memories and in
hostile and dehumanising perceptions of the other
group, (4) the effect of which is total identities based
on race, nationality, ethnicity or religion®® and. 1) In
many cases there are differences of religion between
the aggressors and victims, ii) The catalyst is ofien
a situation of change and of threat, iii) The crime is
committed mostly by governments, though not ex-
clusively by them, iv) It is a phenomenon of plural
societies, i.e. societies characterised by deep and
pervasive cleavages between ethnic, racial and/or
religious groups, v) Many of the highly destructive
conflicts involve struggles for greater autonomy or

Jor secession, and arise from the denial of the right

fo self-determination *

Applying Kuper’s typology to the situation in Sri
Lanka. it becomes apparent that all the structural
elements of a situation characteristic for domestic
genocide are present. Kuper’s analysis shows that
genocide is not accidental under these circumstances.
On the contrary, it is “a fisndamental mechanism for

Digitized by Noolaham Foundation.
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the unification of the national state.” It represents a
systematic effort over time to liquidate a national
population, usually a minority, and functions as a
fundamental political policy to assure conformity and
participation by the citizenry.*

Genocide has in this context also been defined as “the
successful attempt by a dominant group, vested with
formal authority and/or with preponderant access
to the overall resources of power, to reduce by coer-
cion or lethal violence the number of a minority
group whose ultimate extermination is held desir-
able and useful and whose respective vulnerability
is a major factor contributing to the decision of geno-
cide. ™

These definitions uncover the underlying structural
reasons for the strategic use of genocide. Genocide
appears as a strategy which is used by the elites, i.c.
the government and influential classes, in order to
achieve political and economic stability and/or domi-
nance by means of a populist policy employing dis-
crimination and violence in the process of nation-
building which is necessarily at the expense of the
minority group.

The preceding concepts and explanations attempt to
show under what circumstances domestic genocide
is likely to take place. They provide structural and
functional explanations for the causes of genocide
by identifying preconditions of a genocidal society.
However. whether a society becomes fully genocidal
is to a very large degree dependent on the country in
question, in particular the willingness of the elite to
employ genocide as a means to achieve their ends as
well as objections and resistance within that country
to the use of genocide against a particular group.

@ The process of genocide

T he genocidal process in a domestic setting im-
plies the more or less visible suppression and
extermination of groups living within the society. It
has been stressed by psychologists that people are
generally reluctant to engage in gross discrimination
and mass killings.* For this reason, dehumanisation
has been identified as essential to provide some jus-
tification for dealing with other human beings as one
would treat dangerous animals: exterminate them.
The term denotes the denial of human status and in-
dividuality and involves processes by which the usual
moral institutions against violence become weak-
ened.” These processes are inextricably bound up
with the monopoly of state power which is claimed
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as a matter of sovereignty. Thus, the engineering of
death is held to be made possible by a set of value-
laden assumptions that the state. whether to purify
its racial base or amplify its economic base, has the
right to decide how many sacrifices are required to
achieve its goal.**

The process of genocide is usually geared towards
its final result: “the destruction of a nation or an
ethnic group.” This is carried out in two phases:
the destruction of the national pattern of the oppressed
group. and the imposition of the national pattern of
the oppressor.* The destruction of a nation or an
ethnic group is primarily effected by means of mass
killings. However, the original definition of the acts
of genocide given by Raphael Lemkin is much broader
than the one in the Genocide Convention:
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“Genocide is effected through a synchronised at-
tack on different aspects of life of the captive peo-
ples: in the political field (through destroying insti-
tutions of self~government, imposing the oppressors’
pattern of administration, and through colonisation),
in the social field (through disrupting the social co-
hesion of the nation involved); in the cultural field
(by prohibiting or destroying cultural institutions
and cultural activities): in the economic field (by
shifting the wealth to the oppressor); in the biologi-
cal field (by a policy of depopulation); in the field
of physical existence (by mass killings); in the reli-
gious field (by interfering with the activities of the
church).”¥

Although Lemkin was referring to the genocide com-
mitted against the Jews by the Germans, it is appar-
ent that his enumeration of aspects is applicable to
any case of genocide. Indeed, it is a broad under-
standing of the term that acknowledges the concerted
nature of genocide as a process instead of consign-
ng interrelated parts of the life of a people to a vari-
ety of human rights compartments and thereby tak-
ing them out of context. It is also a definition that
has been the forerunner for a number of other defini-
tions or descriptions of genocide that regard it as an
integrated process that has to be viewed against its
ultimate impact: the destruction of a people.

® The understanding of genocide
as adopted in this study

G enocide can be viewed in purely legal terms as
an international crime as stipulated in the Geno-
cide Convention or in the broadest terms as a result
of specific structures and systematic policies which
characterise a genocidal society. This study is pri-

marily concerned with the legal interpretation of geno-
cide since only the definition of genocide in the Con-
vention is legally binding on states and represents
the current understanding of the constitutive features
of genocide as a crime. It is therefore also the main
basis for any possible action by the international com-
munity to prevent and/or punish genocide. The defi-
nition of genocide in the Genocide Convention is
however silent on the causes and processes leading
to genocide. Thus, it appears to be ill-designed to
prevent genocide if action can only be taken when
any of the described acts have already been commit-
ted since they are often the last and ultimate step in
the process of the destruction of a nation or an ethnic
group. The prevention of genocide requires a broader
understanding of its setting, functions. and mecha-
nisms of implementation.

Thus, the treatment of Tamils in Sri Lanka will be
examined against the background of the genocidal
process. Keeping Lemkin’s account and Kuper’s ty-
pology of genocide in mind. the process of destroy-
ing the Tamils as a nation and ethnic group will be
analysed on the basis of the denial of the right to
self-determination and the denial of fundamental hu-
man rights of the Tamils, which will serve as indica-
tors as to how far the destruction of the Tamils as a
people has proceeded. The denial of these rights will
be viewed against its impact on the life of the Tamil
community. This will provide for an assessment of
the current situation in the light of history which is
hoped to be helpful in devising preventative mecha-
nisms. However. acts that can possibly be called geno-
cidal will be examined with a view to establishing
the commission of the crime and to determine the
identity of the culprits in order to do justice to the
other main focus of the Genocide Convention: pun-
ishment.

* see L.Kuper: International Action against Genocide, p.5

*" sec ibid., see also H.Fein’s model of a retributive genocide which is a response to challenges to the structure of domination when two
peoples are locked into an ethnically stratified order in a plural society in: Scenarios of Genocide: Models of Genocide
and Critical Responses in: LW.Charny: Toward the Understanding and Prevention of Genocide, p.11

** L. Kuper: Prevention of Genocide, p.200
* L .Kuper: International Action against Genocide, p.7

* LL.Horowitz: Genocide; State Power and Mass Murder, pp.79 and 18, see also V.N.Dadrian: Genocide as a Problem of National and
International Law: The World War I Armenian Case and Its Contemporary Ramifications in:
Yale Journal of International Law, Vol.14, Nr.2, Summer 1989, pp.325.326

*! VN.Dadrian: A Typology of Genocide in: International Review of Modemn Sociology 5. Fall 1975, pp.201-212

* sec LW.Charny: How can we commit the unthinkable?, p.109

“ see ibid., pp.108,109 and 190,206,207 and F.Chalk & K Jonassohn: History and Sociology of Genocide, p.28

# see LL.Horowitz: Taking Lives, p.6
* see Lemkin’s definition, supra Fn.34

* see P.Thornberry: International Law and the Right of Minorities. Clarendon Press, Oxford, 1991, p.62

7 see supra Fn.34
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in front of the Police station
at Chunnakam in Jaffna District
in 1983.

Destruction of shops and business establishments

The Intemational Crime of Genocide: The Case of the Tamil People in Sni Lanka

Digitized by Noolaham Foundation.
noolaham.org | aavanaham.org



The right of the Tamil people
to self-determination

he right to self-determination is stipulated in

Article 1,1 of both the International Covenant

on Social. Economic and Cultural Rights and
the International Covenant on Civil and Political
Rights: “All peoples have the right to self-determi-
nation. By virtue of that right they freely determine
their political status and freely pursue their eco-
nomic, social and cultural development.”

There 1s no authoritative legal definition of what con-
stitutes "people". A UNESCO meeting of Experts
on Further Study of the Rights of Peoples consid-
ered a group of individuals to be people having the
right to sclf-determination if they cnjoy a common
historical tradition, racial or ethnic identity, cultural
homogeneity, linguistic unity, religious affinity, ter-
ritorial connection, common life and must be of a
considerable number who share the consciousness
of being a ‘people’ **

The Tamil people fulfil all these criteria, at least as
far as the Sri Lankan Tamils are concerned. How-
cver, it has rightly been suggested that the self-defi-
nition of a group should be the decisive factor in de-
termining its cxistence and the according of its right
to self-determination.® The self-perception of the
Tamuls has during the history of Sri Lanka evolved
from one of asserting the distinct nationality of the
Tamils in the state of Ceylon to a full-fledged claim
to self-determination in 1976.°° It was asserted at the
first national convention of the Tamil United Libera-
tion Front on 14 May 1976 by means of a resolution
which called for a free State of Tamil Eclam on the
basis of self-determination. The right of the Tamils
was claimed by virtue of their language, their reli-

gions, their separate culture and heritage, their his-
tory of independent existence as a separate state over
a distinct ternitory for several centuries and above
all by their will to exist as a separate entity ruling
themselves in their own territory.”

The question which is currently at the centre of con-
troversy in Sri Lanka, namely whether the nght to
self-determination entitles peoples to secession, has
been the subject of debate and of objection by states
which have asserted a superior principle of territo-
rial integrity. Secession or external self-determina-
tion in an independent state has commonly been con-
trasted with internal self-determination which means
that full guarantees must be provided for a demo-
cratic process in which every citizen can participate
under conditions of full equality ** Internal and ex-
ternal self-determination are closely interrclated and
there is a strong casc for external sclf-determination
if internal self-determination is being denied. In the
context of a genocidal society, a call for external self-
determination will in general be the stronger. the
worse the denial of the right to internal seif-determi-
nation is. The latter thus provides an indicator as to
whether a people are treated equally within a socicty
as a people or whether they are discriminated against
by virtue of being a people, possibly up to the stage
of genocide.

The main factors to be considered to assess the grant-
ing or denial of internal self-determination are politi-
cal rights that acknowledge the distinct nature of the
peoples, i.e. usually some form of federal structure
and regional sclf-government, as well as an equal
participation in the economic. social and cultural
development of the state in question on a democratic
basis. Equality of treatment in granting fundamental
rights has to be viewed as intrinsic in a democratic
concept of internal self-determination. The treatment
of the Tamils throughout Sr1 Lanka’s history will be
examined with a view to determine whether there has
been a gross denial of the right to self-determination

leading to a genocidal society. ]

* see H.J.Whall: Right to Self-Determination,p.73
# see ibid.p.72
0 sec ibid.pp.153

*! The Tamil United Liberation Front National Convention, Pannakam ( Vaddukoddai Constituency), 14 May 1976, see supra Fn. 9
* see [1.Hannum: Rethinking Self-Determination in: Virgina Journal of International Law, Vol.34, 1994, pp-41-57 and N Jayawickrama:

Right of Self-Determination, pp 3-5
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Political self-determination

ince Sri Lanka gained independence in 1948,
none of the Tamil demands for political self-

government has been successfully imple-
mented by successive governments. Sri Lanka has
until today been governed as a unitary state, initially
on the basis of regional representation stemming from
the time of British colonial rule.

The Soulbury Commussion, which was to decide upon
the political make up of an independent Ceylon, re-
jected a demand by G G Ponnambalam of the All
Ceylon Tamil Congress in 1945 for a fiftv-fifty rep-
resentation of Tamils and Sinhalese in parliament,
This was sought for as a check against discrimina-
torv legislation but was opposed by the Commission
as being contrary to democratic principles.®® At the
time of independence, the Tamils were thus faced with
a unitary state based on regional, i.e. a 5:1 ratio in
favour of the Sinhalese, representation.

In 1972, the first Sri Lankan constitution was passed
without the participation of Tamil representatives.
The constitution enshrined the unitary nature of Sri
Lanka and the dommant position of Buddhism and
did away with Section 29 (2) of the pre-independ-
ence Soulbury Constitution, which prohibited the dis-
crimination of any community.* The unitary nature
of the state and the dominant position of Buddhism

were maintained in the 1978 constitution. which in-

troduced a presidential system and is still in force
today. The latter enshrined the unitary nature of Sri
Lanka in the form of an entrenched provision that
can only be altered by a 2/3 majority in parliament
and an additional approving by the people at a na-
tional referendum. It provides for equality of treat-
ment of individuals, which is subject to derogations.
instead of some form of Tamil self-government. The
unitary nature of the state means that Tamil affairs
have been subject to the decisions of the Sinhalese
majority, since the Tamils lack any regional self-de-
termination, be it in the form of a federal structure or
autonomy.

Since 1948, several attempts by Tamil representa-
tives to attain political self-determination through a
devolution of power have failed. most notably the
Bandaranaike-Chelvanayakam Pact in 1957, the
Dudley Senanayake-Chelvanayakam Pact in 1965,
the formation of the District Development Councils
in 198157 and the establishment of regional councils
pursuant to the thirteenth amendment of the consti-
tution in 1987 %% This failure was due to the abroga-
tion of the two pacts following violent protests of
radical Sinhalese politicians and extremists, and the
lacking political commitment of successive Sinhalese
governments to substantially devolve power by pro-
viding not only the legal but also the financial and
administrative means to do so.*
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Moreover, one group of Tamils, the Hill Country
Tamils, had until 1988 been deprived of their right to
citizenship and their right to vote, thus rendering them
completely powerless.*®® This had been the result of
three Acts passed immediately after independence,
the Cevlon Citizenship Act No. 18 of 1948, the Ceylon
(Parliamentary Elections) Amendment Act of 1949
and the Indian and Pakistani Residents (Citizenship)
Act No.3 of 1949, which stripped the Hill Country
Tamils, who then numbered about a million and sup-
ported the left-oriented Ceylon Indian Congress, of
their citizenship and vote.®' After two Indo-Sri
Lankan repatriation agreements and despite two
legislations - Grant of Citizenship to the Stateless
Persons Act of 1986 and Grant of Citizenship to the
Stateless Persons (Special Provisions) Act of 1988 -
there still remain today 85,000 Hill Country Tamils
who are stateless.® Hill Country Tamils granted citi-
zenship by registration continue to suffer disabilities
by provisions of the Citizenship Act 1948 which have
become entrenched by provisions in the 1978 Con-
stitution.

The war in the Northeast, which began in 1983, has
changed the dynamics of political self-determination.
The LTTE (Liberation Tigers of Tamil Eclam) has
come to be the major political representative of the
Tamils by virtue of its military potential. The grow-
ing militancy was at least partly fuelled by the anti-
Tamil riots in 1983 and the subsequent Sixth Amend-
ment to the Constitution in the same year, which re-
quired MPs to swear an oath renouncing support for
a scparate state and made any separatist activities a
criminal offence. The members of the TULF, the then
major opposition party, refused to take the oath and
lost their seats accordingly.?

Between 1983 and 1993, several peace talks, partly
with Indian mediation, were held. The extent of self-
determination granted to the Tamils by the Sri Lankan
government played a major part in these talks, most
notably resulting in the 13th Amendment of the Con-
stitution as an implementation of the 1987 Indo-Sri
Lanka accord which was entered into without Tamil
representation. The 13th Amendment provided for
new. ¢lected provincial councils with devolved legis-
lative powers from the centre. The Northern and
Eastern Provinces, which had been described as the
“historical habitation of Sri Lankan Tamil-speaking
peoples’ in the Indo-Sri Lanka accord, would be
merged into one provincial unit pending the outcome
of a referendum in the east.

The International Crime of Genccide: The Case of the Tamil Peaple in Sri Lanka

In the same year, the constitutionality of the 13th
Amendment was challenged before the Supreme
Court. It was argued that the amendment modified
the unitary nature of the state and would thus have
required acceptance at a referendum in addition to a
two-thirds majority in parliament in order to be valid.
The Court upheld the constitutionality of the amend-
ment, 1.€. not requiring a referendum because it did
not modify the unitary naturc of the state. by a nar-
row majority, finding that the devolution of legisla-
tive power was subordinate rather than coordinate
with the law-making competence of the sovereign
legislature at the centre. “Indeed, as a critical as-
sessment of the judgements in the Thirteenth Amend-
ment cases cannot but indicate, the unitary struc-
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ture can no longer accommodate the existing devo-
lutionary arrangements withoul palpable artificial-
ity of reasoning and the use of implausible seman-
Ly 2

In 1988, the Eclam People’s Revolutionary Libera-
tion Front (EPRLF) gained control of the Northeast-
ern Provincial Council as a result of an election vic-
tory. However, the Council was not given compre-
hensive powers and financial means by the central
government, and was dissolved after the Indian troops
left Sri Lanka in 1990 and has since then ceased to
operate.®

In 1994, when the People’s Alliance came into power
and Chandrika Bandaranaike Kumaratunga was
clected president on a platform for peace, new peace
talks werc entered into and a cease-firc agreed upon.
The LTTE broke the cease-fire in 1993, accusing the
government of lacking co-operation in fulfilling their
demands. The government responded by launching a
“peace through war” campaign, resulting in intensi-
fied warfare. Amid the continuing war. the govern-
ment presented devolution proposals. The implemen-
tation of the proposals is subject to a two-thirds ma-
jority approval in parliament and a national referen-
dum, which has not yet been held. According to the
Constitutional Affairs minister. G L Peiris, a non-
binding referendum for the areas of devolution of
power to the regions, abolition of the executive presi-
dency. transfer of current executive power to parlia-
ment, cstablishment of a second parliament chamber
to allow more representation to minority communi-
ties and increase of powers of the Supreme Court
will be held if the main opposition United National
Partv (UNP) continues to oppose the devolution pro-
posals in parhament.* The government has a wa-
fer-thin majority in Parliament and the support of
the UNP is essential for a two-thirds majority. In
addition to UNP’s opposition, the devolution propos-

als have been drafted without the participation of
Tamil representatives and are rejected by several
Tamil groups as not being far-rcaching enough to
satisfy the aspirations of the Tamil people.®’

The history of Sri Lanka and its general state policy
have been marked by the promotion of national unity
at the expense of the Tamils.® A real, lasting form of
political self-determination within, politically and
constitutionally recognised by the state of Sri Lanka
has yet to be achieved. i

% gee 8.5.Misra: Iithnie Conflict, p.42

$ see K. M.De Silva: Managing Lithnic Tensions, p.252
see K Jayawardena: Ethnic and Class Confliets, p.98
see K.M. De Silva: Managing Ethnic Tensions. p.191
"'yee E.Nissan: A Bitter Harvest. p.15

5% gee H.J.Whall; Right to Self-Determination. pp.211-230

n

]

0 see ibid.. pp.31.32

see S.Ponnambalam: Tami) Liberation Struggle, pp.75-79

? gee 1.8, State Department: Country Report 1996, Section 5
¢ gee PHyndman: Human Rights in Sri Lanka, p.345

sce PHyndman: Human Rights in Sri Lanka.p.343 and ENissan: A Bitter [larvest. pp.] 317

# G.L Peiris; Continuing Ethnie Conflict in Sri Lanka: Current Constitutional Dimensions in: Public Law, 1988, p.523
6 gee . Nissan: A Bitter Harvest, p.17 and TIC: Sri Lanka: Devolution Proposals, p.2

6 gee Sri Lanka Monitor. No. 108, January 1997, p.1
%7 see TIC: Sn Lanka: Devolution Proposals, p.]

% 13 Cashman, J Laffon. PNanda: Human Rights Crisis, p.373
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Colonisation

olonisation denotes government sponsored
. settlement of families as peasant colonies in

areas demarcated for agricultural develop-
ment.%

It began in 1935 but took on a political dimension
after independence, when successive Sinhalese gov-
ernments used colonisation to bring about a shift in
the demographic composition of the north and east
by inducing Sinhalese peasants and fishermen to set-
tle in these areas.™ Moreover, colonisation was ac-
companied by massive projects, aimed at reconstruct-
ing ancient irrigation works and exploiting natural
resources. !

Successive governments always maintained that Sri
Lanka was one country where evervbody was allowed
to settle anvwhere. Moreover, the region in question.
the jungle-cleared drv lands in the north and east,
was previously sparsely populated and purportedly
colonised to favour the landless peasants and under-
privileged. > The Tamils objected to the government-
planned and executed colonisation of what they re-
gard to be their traditional homeland. The influx of
Sinhalese settlers slowly eroded the Tamil majority
in the East, thereby undermining the Tamils' com-
munal homogeneity and territorial base for self-de-
termination.” The Sri Lankan government in 1963
carved out an electorate for the Sinhalese, Ampara,
by splitting the Batticaloa district into two elector-
ates, after the area had been specially targeted for
colonisation.™ Furthermore, the benefits of coloni-
sation projects did primarily accrue to the Sinhalese
majority.”

Since the 1950s, several agreements between the
government and Tamil leaders, providing for a colo-
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nisation policy addressing legitimate concerns of the
Tamils, most notably thec Bandaranaike-
Chelvanayakam and the Dudley Senanayake-
Chelvanayakam pacts as well as the 13th Amend-
ment to the Constitution, have failed to be imple-
mented.” Instead, radical land reforms were imple-
mented in 1972, which nationalised estates and dis-
tributed excess land to the landless Sinhalese.” Since
then, colonisation policies have been pursued to the
detriment of the Tamil population, in particular
landless peasants, which fuelled militant reactions
by Tamils, not least after the Sri Lankan government
started to bring in ex-convicts and armed settlers,
the so-called home guards. in 19847

Colonisation has gone hand in hand with violence
dirccted against the Tamils, particularly in the course
of the riots in 1956, 1958, 1977. 1981 and 1983,
during which colonised arcas had been the worst af-
fected. Before 1983, this was due to the confronta-
tional policy of massive projects and settlements that
not only ignored Tamil concerns but was also aimed
at thwarting any claim of the Tamils for a homeland
made up of the North and the East. The latter has for
this purpose been the prime target of colonisation
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schemes which were often carried out by means of
forceful evictions of the Tamil inhabitants of the area
in question. After 1983, the additional policy of us-
ing Sinhalese settlers as communal armed forces and
of using new Sinhalese settlements as buffer zones
for the army against LTTE attacks has exacerbated
the already existing tensions and has resulted in a
cycle of violence.”

Colonisation and continuing Militarisation since
1983. i.e. setting up of army camps. military bases,
security zones and the occupation of Tamil arcas.
have had a devastating impact not only on the secu-

rity of Tamils living in their traditional areas but

above all on the conditions under which the very ex-

istence of the Tamils as a people is possible in a fu-
ture Sri Lanka. L

T Valluvan: Ethnic Conflict, p.9

™ gee H.P.Chattopadhyaya: Ethnic Unrest p.26 and S.D. Muni: Pangs of Proximity, p.42

" see PHyndman: A study in microcosm,p,283
™ see W.Warnapala: Ethnic Strife, p 80
™ gee HJ Whall: Right to Self-Determination, p.208

™ gsee M. Vije: Colonisation, pp.15,16

* see D. Hellmann-Rajanayayam: The Concept of a “Tamil Homeland™ in Sri Lanka-its meaning and development in: South Asia,

Vol XIIL, No.2, 1990, p.106
" see PHyndman: A study in microcosm, p.284
™ see IL.P. Chattopadhyaya: Ethnic Unrest, p.26
™ see W Warnapala: Ethnic Strife p.184
™ see M. Vije: Colonisation, pp.8-18
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Economic, social and cultural development

® [anguage

The discrimination against the Tamil language has
been the most controversial and possibly the most
momentous form of unequal treatment of Tamils in
Sri Lanka. In 1956, the Official Language Act, which
made Sinhala the sole official language, was passed,
sparking off the first riots against peaceful Tamil pro-
testers.* It was the outcome of the Swabasha (mother
tongue) movement, which had emerged in the 1920s
on a populist basis against the English-speaking elite.
Initially being propagated by Sinhalese and Tamils
on an equal basis, the Swabasha movement turned
into a Sinhala-only policy as advocated by radical
Buddhists and the emerging petty bourgeoisie.®!

Consequently, Sinhala was made the language of
administration and public employment even though
the majority of Tamils could not speak Sinhala. This
resulted in severe disadvantages in education, public
employment and communication with government
agencies in addition to the symbolic significance of
Sinhala-only.® The discriminatory use of English as
the language of the colonialists and the elites at the
expense of the majority of the population had thus
been replaced by Sinhala at the expense of the Tamils.

Subsequently, several agreements between Sinhalese
and Tamil politicians, viz. the Bandaranaike-

The International Crime of Genocide The Case of the Tamil People in Sni Lanka

Chelvanayakam Pact in 1957 and the Senanayake-
Chelvanayakam Pact in 1965 providing for the rea-
sonable use of Tamil as the language of administra-
tion in the north and east as well as of education and
public-service entrance exams, were abrogated and
laws of the same nature failed to be implemented in
the face of violent protests from radical Sinhalese
factions.® The language policy violated Section 29
(2) of the Soulbury Constitution. which prohibited
the discrimination of any community in Sri Lanka.
as the District Court of Colombo and indirectly the
Privy Council held in the Kodiswaran case in 1969 34
Nevertheless, the 1972 constitution, instead of ad-
dressing Tamil concerns, enshrined the 1956 Sinhala-
only law and did away with the protection granted
under section 29 (2) of the former Soulbury Consti-
tution.

In the 1978 constitution, Tamil was declared to be a
national language and provisions were made for its
use in the administration and courts of the northern
and eastern regions. In 1987, under the Thirteenth
Amendment to the Constitution. Tamil was made
“also” an official language. However. there have been
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frequent complaints by Tamils that the government
has failed to implement these provisions. ¢.g. gov-
ernment agencies still reply in many cases in Sinhala
to letters written in Tamil by Tamul people.® The
Language Commission appointed by the government
to implement the language policy, particularly the
use of Tamil. has proved to be ineffective.

The concessions in the language question have only
been granted after frequent discrimination on the
grounds of language had resulted in violent Tamil
resistance. The language question, being onc of the
main causes and features of the cthnic conflict since
independence, has ceased to be of primary impor-
tance after 1979 due to the political struggle for self-
determination. and subsequent symbolic changes by
the Sri Lankan government have thus amounted to
too little. too late.

® Religion

The constitutions of 1972 and 1978 provided that
“the Republic of Sri Lanka shall give to Buddhism
the foremost place and accordingly it shall be the
duty of the state to protect and foster Buddhism
(1972): the Buddha Sasana (1978)". The latter pro-
vision has been reiterated in the 1995/1996 devolu-
tion proposals of the People’s Alliance government
which have gone a step further in making it incum-
bent on the State to consult a Buddhist Supreme
Council all matters pertaining to the protection and
fostering of Buddhism. These provisions accord Bud-

Destruction of Hindu Temples

dhism a dominant place in Sri Lanka although free-
dom of religion and equality of treatment 1s also pro-
vided for in the 1978 constitution.

However. in the context of Sri Lankan politics. the
equation of the national intcrest with the protection
of Buddhism has fostered a militant anti-Tamil Bud-
dhism which has sought domination in the political
and cultural spherc of society. It has thus played an
important ideological role in legitimising a policy of
discrimination against minoritics on religious
grounds.*°

Consequently, some Hindu and Christian places of
worship, predominantly in the North and East, have
been forcibly changed into Buddhist shrines. particu-
larly as a means of claiming a settlement for the
Sinhalese in the context of colonisation. and acquired
by successive governments by way of expropriation.®
The destruction and desecration of temples has been
a frequent feature in anti-Tamil riots. resulting in the
destruction of 16 and 39 places of worship in the
riots of 1977 and 1983 respectively *

Since the beginning of the war. numerous places of
worship have been destroyed, damaged and looted;
destroyed by being either burned, bombed or shelled.®
The total number of places of worship damaged or
destroved from 1983 to 1993 is 1.479.*" One of the
most recent atrocities in this regard was the bombing
of a church compound at Navlay on 9 July 1995,
which killed at least 63 civilians.”’ Moreover, par-
ticularly after 1983, a number of religious leaders,
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priests and devotees have been killed, often inside a
temple or a church, as well as arrested and tortured,
on the grounds of their religion and beliefs *

® Culture

Tamil culture has been discriminated against or at-
tacked 1n a variety of ways. Bound up with colonisa-
tion and Buddhism-first policy, the official history
of Sr1 Lanka claims the right of the Sinhalese people
to live and rule in the whole country. In order to le-
gitimise colonisation, Buddhist sites have been “dis-
covered” in the North and East while artefacts of
Hindu origin have been suppressed.”® Archaeology
has thus been used for political ends, thereby depriv-
mg the Tamuils of their right to freely discover by
means of unimpeded and unbiased research their own
hustory on the basis of archaeological findings.

There have been numerous incidents directly aimed
at destroying or disrupting Tamil cultural lifc. most
notably the forceful disruption of the fourth Interna-
tional Conference for Dravidology and Tamil Lin-
guistics in Jaffna n 1974. Hundreds of Sinhalese
policemen attacked participants without any appar-
ent reason throwing tcar gas into the assembly, re-
sulting in the death of ninc Tamils in the ensuing
chaos.™ Another cxample is the deliberate burning
of the Jaffha library, which contained some 95,000
volumes and rare manuscripts and was the centre-
piece of the cultural heritage of Tamil life. by the
police on a rampage in 1981.*° The attack had been
planned and supervised by government ministers.

In terms of contemporary cultural life. the cultural
exchange between Tamil Nadu in India and the Sri
Lankan Tamils has been severely restricted % Moreo-
ver, since 1994, several Tamil programmes in the Sri
Lanka Broadcasting Corporation. which is fully con-
trolled by the government, have been curtailed or com-
pletely banned.” "As a matter of fact”. explained
former Chairman of the Statc Television Network.
Rupavahini. M Vasantharajah, "there is no independ-
ent Tamil section in the Sri Lankan Rupavahini (Tel-
evision) Corporation. All Tamil programmes arc con-
trolled by officers in charge of the Sinhala section.
Tamil programme producers arc marginalised and
are being deprived of facilities. I attempted to change
the situation but was unsuccessful "

The various incidents were directed against the Tamil
culture as such, thereby constituting cultural geno-
cide, and have not only seriously weakened Tamil
culture but also threaten its free present and future
exercise. ' '
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# The Jaffna Public Libraray constructed in
the ancient Dravidian architectural style was
one of the biggest in South Asia and a proud
possession of the Tamil people. It was burnt

‘down by police under the diréction of

sinhalese politicians on 1 June 1981, during
night curfew hours under Emergency, with
97,000 books and irreplaceable rare manu-
scripts.” '

Destruction of

Public Library
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® Education

Education has played a key role in relegating Tamils
in Sr1 Lanka’s society.

The Hill Country Tamils have been the most disad-
vantaged group since they were excluded from terti-
ary education and government scholarships on the
grounds of their statelessness. and suffered from
structural disadvantages. i.e. low standards and ne-
glect in investment in the education of Hill Country
Tamils. Despite recent improvements, they still have
by far the worst educational record in terms of lit-
eracy rates and higher education.”

The Sn Lankan Tamils were facing disadvantages
due to the linguistic segregation, i.e. education in the
mother tongue. as a result of the Sinhala-only policy,
and the nationalisation of schools which led to the
conversion of several previously Tamil schools into
Sinhalese schools.*

The major discrimination of Tamils in the education
system has been the university admission system.
Until 1970, admission was on the basis of the merit
at entry examinations. As a result of lobbying by

Destruction of schools and educational institutions
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Sinhalese groups against the alleged unfair advan-
tages enjoved by the Tamils. which werc actually due
to a traditionally strong representation of the Jaffna
Tamils in higher education. the government aban-
doned the merit system. Instead. it introduced stand-
ardisation which meant that Sinhalese students needed
lower qualifying marks to gain university admission
than their Tamil counterparts. Amid Tamil protests
and Sinhalese demands for further changes, the gov-
ernment devised several schemes, among them the
district quota system in 1974, which provided for
the accommodation of students on a district basis.
Purportedly a measure to favour the rural and un-
derprivileged child, the scheme resulted in a dramatic
fall in the percentage of Tamil students at the advan-
tage of Sinhalese students.' Since then, standardi-
sation has been abolished and several conciliatory
gestures introduced without resulting in a reversal of
the general policy, i.e. affirmative action in favour of
the majority. '

The university admission policy between 1970 and
1974 convinced many Tamils that it was futile to
expect equality of treatment within the Sinhalesc
majority and immensely strengthened separatist
forces within the Tamil United Front ' The outright
discrimination and the consequent shutting off from
employment opportunities radicalised the Tamil
youth, prompting many of them to join the then rela-
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tively small group of Tamil Tigers. It thus marked a
watershed in terms of equality of treatment as an €s-
sential part of internal self-determination.,

Since the beginning of the war. the educational dis-
advantages of the Tamils have been aggravated by
severely disrupted school and university services in
the North and partly in the East due to the killing of
teachers and students alike. the displacement of teach-
ers and students, the destruction of school buildings
and the lack of means to maintain an adequate school
service.!™ The massive exodus of well educated
Tamils over the years and the almost complete break-
down of the education system in the north and partly
the east have seriously weakened the intellectual back-
bone of the Tamil people and undermined their pros-
pects of being a viable community 1n Sri Lanka.

® Economic development

The economic development of the Tamils as individu-
als and as a community has been hampered by struc-
tural discrimination in the pre-war era and the im-

pact of the war thercafter.

The Hill Country Tamils have been the economically
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Destruction of cottage industries and factories

most disadvantaged group throughout Sri Lanka's
history since early 19th Century. Although produc-
ing 35% of the total wealth. they appropriatc less
than 5% of the national income. Their lower and seg-
regated status was rooted in colonial history and per-
petuated and exaccrbated by successive Sti Lankan
governments which disabled them by refusing citi-
zenship and franchise. Their statelessness. poor edu-
cation and poor living conditions ensurcd their con-
tinuing economic backwardness and despite some
improvements in the recent past. the situation of the
Hill Country Tamils, in particular on the plantation
¢states, remains appalling.'”

The Sri Lankan Tamils have suffered cconomic dis-
crimination in several respects. Being strongly rep-
resented in the public sector, the main provider of
employment in Sri Lanka. the majority of the Tamils
were from the time of independence onwards driven
out of cmployment by means of a discriminatory re-
cruitment policy and dismissals as a result of the fail-
ure or unwillingness of Tamil emplovecs to comply
with the Sinhala-only requirement.'”® By now. the
Sinhalese. whose representatives claimed that these
policies were at least partly justified to rectify im-
balances stemming from the colonial time, have a
disproportionate sharc of over 85% in the public sec-
tor. and several government agencies arc almost en-
tirely Sinhalese, such as the police and the army.'*

In the north and east. Tamils working in the agricul-
tural sector have faced disadvantages by losing out
land to incoming Sinhalese settlers under the coloni-
sation schemes. The region has not shared the ben-
efits of colonisation schemes and has instead, par-
ticularly in remote areas. been the subject of neglect
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and lacking government investment in infrastructure
or private sector industries, thus not attracting any
foreign investment.'"”’ Internationally funded devel-
opment projects have also not been used to develop
underdeveloped areas in the North and East. '™

The 1983 riots in Colombo were deliberately targeted
against Tamil economic activities and had a devas-
tating impact on the Tamil share in the economy of
the capital."™ Thereafter. the ensuing war brought
the targeted destruction of roads, bridges, transport
equipment and means of employment, such as farms,
fishing boats, factories etc. as well as of crops and
animals. Entire villages have been looted and wiped
out by military attacks, killing and displacing a large
number of persons, the latter not being able to take
up employment due to the destruction of their homes,
their land and their means of living. The massive kill-
ing and exodus of particularly the younger genera-
tion has undermined the economic continuity and vi-
ability of the region."?

In 1991. an economic embargo was imposed by the
government, banning 42 items. including medicines.
fertilisers. chemicals and fuel. The latter officially
applics only to the north, but the army has banned
several essential items to the east as well,'"" In addi-
tion, severe restrictions on fishing and rice cultiva-
tion have been imposed on the grounds of security.
Morcover. large areas are inaccessible for economic
purposes due to military occupation or landmines.!'?

The economic blockade and the continuing warfare
has resulted in the deprivation of such basic needs as
food. shelter and fuel, a breakdown of the economic
infrastructurc and the loss of employment for large
sections of the Tamil population, thercby further
threatening the survival of the Tamil people in Sri
Lanka.

® Health

Tamils in Sri Lanka suffer from deteriorating health
conditions due to structural disadvantages and the
continuing war,

The Hill Country Tamils do not share the same stand-
ard of living as other Sri Lankans. Low income, poor
working conditions. unsatisfactory housing, inad-
cquate and unhygienic sanitary conditions, lack of
clean drinking water, lack of proper health care edu-
cation and health services have all contributed to
malnutrition and the spread of infectious diseases.
After vears of neglect, the health situation of the Hill
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Altack on hospitals and medical centres

Country Tamils in the 1970s was marked by high
levels of malnutrition. infant and maternal mortality
rates, disease and stunting and wasting among chil-
dren. The open cconomic policy of the UNP since
1977 and the recent privatisation of the estate man-
agement have aggravated this trend, leading to wors-
ening malnutrition due to high food prices, thus leay-
ing the Hill Country Tamils trapped in the cvcle of
poverty and neglect which lies at the heart of their
continuing structural discrimination.'"?

The health condition of the Sri Lankan Tamils has
constantly deteriorated since the beginning of the war.
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It has been estimated that 35,000 Tamil civilians were
killed between 1983 and 1993, while at the same time
1,224,000 Tamils have been displaced and 469,000
children have become orphans.'* The refugees liv-
ing in refugee camps or makeshift shelter suffer from
appalling health conditions which have in January
and February 1997 alone resulted in the death of 150
Tamils in 16 refugee camps in the Pooneryn arca of
the Vanni.''s Tamils living in the north and east suf-
for from malnutrition and an increase in a number of
diseases. such as malaria. leprosy, cholera, tubercu-
losis. mental disorders, cancer and deafness.''®
Moreover, hospitals have been damaged as a result
of bombing and shelling, lack of transport prevents
emergency treatment in case of injuries, and the re-
stricted supply of medicines and medical equipment
in conjunction with a shortage in trained personnel
makes adequate treatment of discases extremely dif-
ficult. thus often resulting in the death of patients."”

The enormous damage done to the physical and men-
tal hicalth of the Tamils. particularly in the North and
East. has had and continucs to have a devastating
impact on the Tamil community.

® Communication
Freedom of movement and freedom of expression

have been considerably curtailed in the North and to
a lesser degree in the East.

Travelling to and from the North is extremely diffi-
cult. There is no train or freely accessible air serv-
ices to Jaffna. and ferry services to India
have been suspended indefinitcly. Restric-
tions on fuel resulting from the economic
blockade have brought public transport to
a halt. Travelling itself is dangerous as
several civilians have been killed by the
army, especially when travelling by boat,
or have been subjected to harassment and
repeated controls at army checkpoints
when trving to leave the North. Given the
restrictions on free movement imposed by
the LTTE, Tamil civilians have been
trapped in the area of war. As foreigners
are only allowed to travel to the North with
special permits and can only do so with
great determination, the North has been
cffectively cut off from the outside
world.''®

Freedom of expression has been another
casualty of the war. Since 1985, telephone
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connections have been disconnected and

The Intemational Grime of Genacide: The Case of the Tamil People in Sni Lanka

Digitized by Noolaham Foundation.
noolaham.org | aavanaham.org



postal services have been disrupted or controlled by
the postal authorities and the army. Currently there
are only three telephones for a population 450,000
in Jaffna to make calls outside. Due to the ban on
paper and the lack of electricity and the ban on bat-
teries, newspapers had stopped printing and radios
and televisions could not be used in the North for
several years. Currently one or two newspapers are
allowed to publish. But these are under control and
publishers have no free hand.

The government controls a large part of the media
and has repeatedly imposed media censorship. From
September to December 1995 and from April to Oc-
tober 1996, the government subjected all news relat-
ing to the conduct of the war by the armed forces and
the police to strict government censorship.!'® Since
foreign journalists require a special permit to enter
the North and LTTE areas in the East and since the
Tamil media have been largely inoperative due to
government restrictions, there are virtually no inde-
pendent national or international media that are in a
position to adequately cover the events in the North
and partly in the East.'>

The restrictions and controls imposed on transport,
movement and information have resulted in an al-
most total isolation of the North and some areas of
the East. It not only deprives the Tamils of their right
to communication in the broadest sense but also serves
as a precondition and possible cover-up of acts of
warfare that violate the fundamental rights of the
Tamil people.

® Violation of fundamental rights

The 1978 constitution contains a section on funda-
mental rights, including such rights as the prohibi-
tion of torture and inhuman and degrading treatment
or punishment, freedom from arbitrary arrest, the
right to a fair trial and a number of procedural rights.
freedom of thought and religion, freedom of expres-
sion, peaceful assembly and freedom of movement,
which are however subject to restrictions on broad
grounds, as stipulated in Article 15. The fundamen-
tal rights are protected by the Supreme Court pursu-
ant to Article 126 which allows a petition to the Su-
preme Court within one month of the date when the
infringement of a fundamental right had allegedly
taken place.

Sri Lanka has also ratified a number of treaties un-
der international law which provide for the protec-
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tion of fundamental rights. in particular the Interna-
tional Covenant on Civil and Political Rights
(ICCPR) and the Convention against Torture.

In spite of these constitutional guarantees and inter-
national obligations, a number of discriminatory laws
have been passed and are largely still in force which
provide the legal mechanisms for the violation of
fundamental civil and political rights of the Tamil
people. The laws considered below. the Prevention
of Terrorism Act (PTA) and various emergency regu-
lations (ERs), were officially proclaimed to be nec-
essary to successfully combat terrorism. It has often
been suggested that their subsequent repressive and
indiscriminate use against Tamils. in particular voung
‘Tamil men, was a major cause in radicalising Tamils
and turning them into “terrorists™ '*' Moreover. the
PTA and ERs were the foundation for state terror-
ism'* and government repression against the Tamil
demand for self-determination '#

The most notorious of these laws is the Prevention of
Terrorism Act No. 48, as amended by the Prevention
of Terrorism (Amendment) Act No.10 1982, which
remains in force today. The PTA was almost exclu-
sively tailored to be used against Tamil militants, It
grants the security forces broad powers to arrest and”
detain any person suspected of an unlawful activity.
An “unlawfitl activity” is defined in the widest pos-
sible terms in sections 2 and 31 of the Act, and in-
cludes activities such as “the use of words and signs
which cause or are intended to cause religious, ra-
cial or communal disharmony or feelings of ill-will
or hostility between different communities or racial
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or religious groups”. This definition implies not only
a total negation of the Tamils™ right to self-determi-
nation and the individual’s freedom of expression,
but renders all kind of political activities of Tamuls
liable to result in arrest and preventive detention, ef-
fected by the exercise of broad discretion on the part
of the security forces. Any person suspected of an
unlawful activity can be detained for a period of 18
months at a time in such place and subject to such
conditions as may be determined by the minister pur-
suant to section 9 of the Act. There is no requirement
to bring the detained person before a magistrate at
any time, and detention orders shall be final and shall
not be called in question in any court or tribunal ac-
cording to section 10. This means that detainees may
be held incommunicado, without access to lawyers
or relatives and without being brought before a judge.

The crosion of legal safcguards was exacerbated in
1982 when the amendment to the PTA, enacted in
response to an adverse Supreme Court order, stipu-
lated that a detainee could be kept in the custody of
the army even while the trial against him was in
progress.

In addition to the arrest and detention powers, the
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PTA provides in section 16 that confessions made to
police officers who are not below the rank of Assist-
ant Superintendent shall be admissible in evidence
and places the burden of proof regarding the nad-
mussibility of such confessions, in a subsequent trial.
on the accused. Section 31 of the Act 1s retroactive,
and the Act contains provisions providing for prison
terms including life imprisonment for the offences
stipulated in the PTA. It operates. pursuant to scc-
tion 28. notwithstanding anything contained in any
other written law and its provisions are to prevail in
the event of any conflict or inconsistency with any
other written law.'>* The PTA is an extraordinary
instrument of repression that has been compared to
the similar South African legislation in force at that
time.'?

Persons targeted under the PTA are stripped of any
form of legal protection as provided by the constitu-
tion, the Code of Criminal Procedure Act which con-
tains strict legal safeguards, the Evidence Ordinance
which provides that confession made in police cus-
tody is only admissible to corroborate other independ-
ent evidence, and under the rules of international law.
They are subjected to the unrestramned power of the
security forces to arrest and detain them incom muni-
cado for up to 18 months as well as to torture, the
use of which as a means of extorting confessions 1s
encouraged by the provisions of the PTA.

A number of Emergency Regulations (ERs) have been
made under the Public Security Ordinance. Sri Lanka
has, since 1961, for most of the time been ruled un-
der a state of emergency, in particular since 1983.
The ERs passcd after 1983 were directed against “ter-
rorists” but common people suffered heavily duc to
violent acts of the army.'*

The ERs had mainly two thrusts. i.e. control of the
territory and control over individuals. Firstly. ERs
promulgated in 1984 declared certamn areas in the
north to be prohibited zones and others to be security
zones. The ERs made permits for travel and for ve-
hicles compulsory. Long curfews were also imposed
under ERs. These ERs resulted in strict curtailment
of movement and public transport, and adversely af-
fected schooling, provision of medical care and em-
ployment opportunities.'”” The economic blockade
of 1991 was also imposed according to ERs. and
ERs of the nature described above were re-imposed
in 1995.

Since 1979, and increasingly after 1983. ERs were
adopted which gave the security forces wide powers
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of supervision, search, arrest and detention, especially
prolonged incommunicado detention. The most no-
torious ER was regulation 15 A which placed the
decision as to the possession and cremation or burial
disposal of bodies with a senior member of the po-
lice force and a member of the executive. This provi-
sion, being an open invitation for torture and killing
free of any judicial restraint, came under severe in-
ternational criticism and was repealed in 198412
However, the ERs enacted in its stead also failed to
provide for adequate judicial safcguards. ERs in force
provide for a special procedure in cases which the
security forces claim to have taken place in the course
of an armed confrontation. Although the High Court
in Colombo has jurisdiction to hold an inquiry, its
exercise depends on
a prior decision of

issue arrest receipts, which was aimed at preventing
disappearances. Moreover, access of detainees to their
families should be afforded. According to additional
ERs of 1995, detention orders by a member of the
armed forces must be notified to the officer in charge
of the nearest police station within 24 hours after the
arrest'”. The issuing of arrest receipts and the noti-
fying of the Human Rights Task Force are however
routinely ignored by the security forces.'* The Su-
preme Court pointed out in a case in December 1996
that ERs had been breached by the authorities in-
cluding the Secretary of the Ministry of Defence. Al-
though the authorities and security forces can be fined
or jailed for failure to comply with the ERs, none is
known to have been punished. The HRTF was
scrapped in July
1997 thus increcasing

the Inspector General
of the Police who
also decides about
the cvidence to be
considered. There is
thus still no inde-
pendent procedure in
place by which
deaths in custody or
at the hands of the
mulitarv can be inves-
tigated. a fact which
accounts for much of

the possibility of dis-
appearances.'*

The PTA and the
various ERs have
been repeatedly criti-
cised for providing a
ready context for kill-
ings and torture '™
The Human Rights
Committee. whosc
task is to study re-
ports submitted by

the impunity ac-
corded to the security
forces.'”

ERs in force, mostly
regulations issued on
17 June 1993 in their revised version, give the sccu-
rity forces wide powers of arrest and preventive in-
communicado detention for one year or longer if or-
dered by a magistrate who exercises discretion based
on reports of the Ministry of Defence.’® If persons
are arrested on suspicion of having committed an of-
fence under an ER, they can be held for two months
in the north and east.

Since 1991, measures were introduced which were
supposed to safeguard the rights of detainees under
ERs. In 1993, a list of authorised places of deten-
tion maintained by several security forces was pub-
lished. In June 1994, the Human Rights Task Force
(HRTF) of 1991, whose task is to register detainees
held under the PTA and the ERs and to monitor their
welfare, was re-established. Directives issued by the
President under ERs ordered the security forces to
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state parties undcr
the International
Covenant on Civil
and Political Rights
(ICCPR). and to
comment on whether
the measures adopted by the state parties give effect
to the rights recognised in the covenant, found that:

“The domestic legal system of Sri Lanka con-
fains neither all the rights set forth in the Cov-
enant nor all the necessary safeguards to pre-
vent their restrictions beyond the limits es-
tablished by the Covenant.” 1*°

The PTA and ERs violate norms and standards of
international law, which Sri Lanka is obliged to ad-
here to as a matter of trcaty and customary interna-
tional law. Fundamental right petitions to the Su-
preme Court pursuant to Article 126 of the constitu-
tion and habeas corpus petitions to the Court of Ap-
peal pursuant to Article 141 do not provide adequate
safeguards to prevent the violation of human rights
and are in many cases impossible to exercisc since
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potential petitioners lack access to the court because
of the situation in the north and east or because it is
hindered by the security forces.'** Although the Su-
preme Court has awarded substantial damages in
cases of torture in recent years, one of its judges com-
plained in late 1996 that torture continued una-
bated 13" Moreover, impunity for members of the se-
curity forces remains a serious problem despite some
high profile cases which have howcver not yet re-
sulted in consistent prosecution and punishment of
the perpetrators of human rights violations."*®

It remains to be seen how effective the recently es-
tablished permanent Human Rights Commission of
Sri Lanka will be in fulfilling its mandate. The five-
member body is empowered to monitor government
human rights practices. to ensure compliance with
constitutional fundamental human rights provisions,
to investigate complaints of human rights abuse and
to provide safeguards for persons detained under the
PTA and ERs.'® Its prospects of preventing human
rights abuses appear to be limited as long as dis-
criminatory laws are in force that violate fundamen-
tal rights granted in Sri Lanka’s constitution and
under international law, and as long as the security
forces do not adhere to existing laws. Appomtments
to the Human Rights Commission have been criti-
cised as being political in nature. None from the hu-
man rights bodies with decades of experience have
been appointed as a member of the Commission.

® The process of dehumanisation

Dehumanisation. i.e. the denial of human status and
individuality. may occur in a variety of ways but 1s
usually based on an ideology that claims the superi-
ority of one group or culture over the other and
presents the other group as a threat to the justified
well-being of its own group.

In the Sri Lankan context, this kind of ideology is
often referred to as Sinhalese-Buddhist racism. It is
said to be the racism of an elite, not of the Sinhalese
people as such.'** It has been suggested that the par-
ticular racism against the Tamils was a key feature
in the process of “nation-building™ after independ-
ence.'¥! Its function was. inter alia, to preserve the
existing power of the elite by driving a wedge be-
tween Sinhalese and Tamil people in order to deflect
political opposition. The political elite joined forces
with various emerging sections of the Sinhalese so-
ciety, in particular sections of the Buddhist clergy
that were vociferous and ideologically violently anti-
Tamil.'*
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This feature. a Sinhalese Buddhist racism. fostered
by sections of the Buddhist clergy and. albeit in some
cases reluctantly, supported by successive govern-
ments. has overshadowed Sri Lanka's political de-
velopment. It is based on the myth that: a) the
Sinhalese were the first to populate Sri Lanka and
Tamils were invaders bent on destroying Sinhalese
culture. b) the Sinhalese are the guardians of Bud-
dhism which is threatened by Hindu encroachment.
¢) the Sinhalese are a minority in their own country
because of South India which is referred to as the
real homeland of the Tamil people whereas the
Sinhalese have nowhere else to go to and d) the
Sinhalese were seriously disadvantaged by colonial
policies which unduly favoured Tamil people.'* None
of these arguments survives a critical scrutiny of its
merits.'** Nevertheless. they have repeatedly been
brought forward in various contexts in order to jus-
tify discriminatory and repressive policies against
Tamils. The main thrust of these utterances has been
to present Tamil people as such as a threat to
Sinhalese land, 1.¢. destroying the unity of the coun-
try, and culture. i.c. being Hindu and thus anti-Bud-
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dhist, to deny the Tamil people’s right to live in Sri
Lanka by declaring India as their true homeland and
to deny them equality of treatment with reference to
their allegedly advantageous status.

Who are the Tamils according to this picture? Alien
mnvaders, eager to join forces with South India to de-
stroy the Sinhalese nation and culture, and, while
living in Ceylon, being opportunistic and coopera-
tive with the colonialists in order to obtain undeserved
advantages at the expense of the Sinhalese people.'*
Recalling that dehumanisation is understood to be
the denial of human status and individuality as well
as processes by which the usual moral institutions
agamnst violence become weakened, it is apparent that
Tamil people are according to this ideology not viewed
as equal citizens of Sr1 Lanka but are portrayed as a
dangerous element within it. As if it was a self-ful-
filling prophecy, the Tamil Tigers have eventually
come to embody this very image of the Tamils. Ironi-
cally, this was in response to policies that were im-
plementing demands of radical Sinhalese Buddhists
and politicians but only helped to confirm Sinhalese
prejudices. The seeds of polarisation, of a division
of Sr1 Lanka along cthnic lines in favour of the ma-

jority, have finally materialised and are crucial in un-
derstanding the underlying ideological driving force
behind Sinhalese policies and their nature of being
potentially genocidal. : Tl
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Conclusion: genocidal process

n Sri Lanka, the Sinhalese majority has, driven by the dominant
section of its elites and successive governments imposed its na-
tional pattern on the Tamil minority. This has been effected through
a largely synchronised policy of affirmative action for the Sinhalese
majority in order to redress alleged historical imbalances, alleged undue
Tamil advantages in education and employment, and to help the rural
and disadvantaged Sinhalese masses. This policy has been marked by its
incorporation of features of an aggressive Sinhala-only ideology that has
characterised Tamils as alien invaders or dangerous elements, which
threaten the life of the Sinhalese nation.

Consequently, the Tamils have
been denied political self-

determination; their tradi-
tional territory has been
colonised by Sinhalese set-
tlers under government i
colonisation schemes: their SE i
language and religion have
been discriminated against
and religious buildings
have been destroyed as
well as religious serv-
ices disrupted and reli-
gious leaders and devotecs
killed: their cultural life
has been scverely dis-
rupted by prohibitions and
violent disturbances of cul-
tural activities; their right to equal education has been denied by means
of discrimination based on neglect or policics favouring Sinhalese peo-
ple; their employment and economic development has suffered from dis-
crimination, shutting off from the nation’s economy and a shift of the
wealth to Sinhalese people; their health has deteriorated due to neglect,
the economic blockade and continuing attacks on Tamil civilians: their
social life has been disrupted through lacking freedom of expression and
1solation from the outside world; and their fundamental rights have been
denied by discriminatory laws.

i e

i

This denial of self-determination and equality in treatment violates fun-
damental rights granted to the Tamils under the 1978 constitution of Sti
Lanka as well as several of the obligations under international law, most
notably Article 1 of both the ICCPR and the International Covenant on
Economic, Social, and Cultural Rights, Article 27 of the ICCPR, and
several articles providing for fundamental rights under both Covenants

The International Crime of Genocide: The Case of the Tamil People in Sri Lanka

Digitized by Noolaham Foundation.

noolaham.org | aavanaham.org

Women protest

and under the Convention on the
Elimination of All Forms of Ra-
cial Discrimination.

The joint denial of basic rights
and human status has resulted in
the oppression of the Tamils
which has turned Sri Lanka into
a society characterised by decp
and pervasive cleavages between
Sinhalese and Tamils. These de-
velopments have all the features
of what has been called the geno-
cidal process, thus serving as a
precondition for acts of genocide

in Sri Lanka. O
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The evidence

At least 30,000 Tamil civilians have been killed
and many more injured since 1956 by Sinhalese
mobs and by members of the various sccurity
forces.'* The killings have taken place in the form
of massacres, arbitrary and extrajudicial killing as
well as “disappearances.” Since the beginning of the
war, the nature and extent of the killings and acts
causing harm, such as torture, rape and prolonged
incommunicado detention, have changed dramati-
cally, so that the pre-war period and the war period
(1983-1997) will be examined separately.

1956-1983

B OnJ.June 1956, over 150 people were estimated
to have been killed in Colombo and in Gal Oya
and Amparai, which were regions in the East
under a new irrigation and rescttlement
scheme.'*” They were attacked by members of
the Eksath Bhikkhu Peramuna (a Buddhist
group) and supporters of Sinhala-only after 300
Tamils had staged a satyagraha (peaceful pro-
test) against the introduction of the Sinhala-only
Bill in Parliament. The violence spread through-
out Colombo and the East without the Police
interfering, explaining that they had been ordered
not to do so."®®

B On 23rd May 1958, the second riot resulted in
an estimated death toll of 1,000 Tamil people.'*
The acts of violence were committed by
Sinhalese mobs and were particularly severe in
Colombo, Batticaloa, Polonnaruwa, Badulla.
Kurunegala, Panadura, Galle and Matara. They
were sparked off by a radio announcement dur-
ing heightened tension that a Sinhalese had been
killed by Tamils, and attacks on members of the
Tamil Federal Party who were planning to stage
a satyagraha against the abandoning of the
Bandaranaike-Chelvanayakam Pact."*

The rioting, which took the form of stopping
trains and buses and killing and injuring Tamil
passengers, burning Tamil houses with people
inside, raping of Tamil women and looting of
Tamil property, went on for four days without
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Attack on railways

et

the police interfering or the then Prime Minister
S W.R.D. Bandaranaike declaring a state of
emergency. On 27th May, a state of emergency
was proclaimed and the army called in to re-
store order; a task that included arresting and
detaining about 150 Tamils, including the 10
MPs of the Federal Party.'™

In April 1961, at least one man was killed and
numerous Tamils injured when government
troops dispersed a non-violent protest and fired
ona crowd in Jaffna.'** These incidents occurred
during a state of emergency throughout Sri
Lanka, which the government of Mrs. Srimavo
Bandaranaike had declared in March and April
in response to a Tamil civil disobedience cam-
paign launched by the Tamil Federal Party. This
campaign was directed against the Sinhala-only
policy and called upon Tamil government em-
ployees and other Tamils not to study Sinhala,
not to transact any business in Sinhala and to
correspond with the government only in Tamil.
In February and March, thousands of Tamils
staged a satyagraha and blocked access to the
district administrative headquarters in Jaffna.
Vavuniya, Trincomalee and Batticaloa. The gov-
ernment responded by imposing a press censor-
ship, cutting off food supplies and communica-
tion links from Jaffna to the rest of the island
and a 48-hour curfew in the Northern province
on April 18. Sinhalese troops were for the first
time moved to Jaffna to break up the resistance.
Mrs. Bandaranaike stated in April that the Fed-
cral Party had by its actions made it abundantly
clear that the real objective was to establish a
separate state and that the government was in
the face of continuing Tamil protest left with no
other alternative but to use forces at its com-
mand to establish law and order. Consequently,
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Attack on public transport

the army broke up the satyagraha by means of
force and arrested 68 Tamils, mainly Tamil poli-

153

ticians, among them 15 MPs.

On 10th January 1974, nine Tamils were killed
at the fourth International Tamil Research Con-
ference in Jaffna when police raided the Confer-
ence and attacked participants. (s.above). No
official inquiry into the incident was con-
ducted.'™

Between [ 3th August 1977 and 15th Septem-
ber 1977, primarily during the first two weeks,
hundreds of Tamils were killed in the course of
riots throughout the island.'*® The violence oc-
curred one month after the UNP government had
taken office and amid growing demands of Tamul
representatives for self-determination. (sce
TULF declaration in 1976). Sinhalese mobs weni
on the rampage. killing Tamil men, women and
children, burning houses and looting property ™
The Hill Country Tamils on the plantation es-
tates were also targeted and attacked.'”” The
Sansoni Commission which was set up on 9th
November 1977 to investigate the violence, its
origin and handling, found in its report that the
police had in a number of cascs assaulted Tamils
and had been present when Sinhalese law break-
ers attacked Tamils without making an effort tc
mntervene. '™ No action was taken against the cul-
prits and instead, in 1982, the UNP government
of Jayewardene passed the Indemnity Act No.20:
“with a view to restrict legal proceedings
against Ministers, Deputy Ministers, or any
person holding office in the government in any
capacity, whether naval, military, police or civil,
in respect of acts done during the period isi
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August, 1977 to 31st August, 19777

On /st August 1979, the Civil Rights Movement
of Sri Lanka stated that it ““is gravely concerned
at the allegations that several persons have died
after being taken into custody by the police af-
ter the declaration of emergency in the North
last month.” Allegations of the killing and tor-
turc of Tamil youth by police and armed forces
during the 1979 emergency were widespread.'™
Amnesty International reported the systematic
usc of torture in the years 1980-1982 by the se-
curity forces in the north to extract information
or confessions.'®

From 3/st May 1981 1o 4th of June 1981 at
least 7 Tamils were killed by the Sinhalese army
and policc when they went on a rampage during
the violent election campaign for the District De-
velopment Councils in Jaffna.’ Morcover, the
Tamil MP for Jaffna cscaped an attempted mur-
der when his house was burnt by the security
forces. Two government ministers were in Jaffna
at the period in question and one of them stated
in parliament: “The atmosphere was one of ter-
ror; the police were not easily confined to the
barracks, and I think many of us who were there
were concerned with the situation” '**However,
although declaring a state of emergency and ap-
pointing a Commuission of Inquiry to investigate
the cvents, the government took no action to bring
the perpetrators to justice.

On [0th August 1981, violence started in the
eastern province, in and around arcas recently
coloniscd by Sinhalese, and spread to other ar-
eas, in particular Negombo, Ratnapura and the
plantation towns in central Sri Lanka. resulting
in the killing of at least 25 Tamils.'” The at-

Attack on market places

Attack on cinemas and leisure centres

tacks. consisting in assaulting. burning, raping
and looting, were carricd out by organised gangs
who were assisted by the security forces.'™ A
joint statement issued by the Movement for In-
ter-Racial Justice and Equality (MIRJE), signed
by opposition parties. trade unions and civil
rights organisations, stated: “There is good rea-
son to suspect that persons in powerful posi-
tions have been behind the instigation, orgoni-
sation and planning of this campaign of vio-
lence.”™® On 14th August 1981, President
Jayewardene admitted that the violence m the
Ratnapura area had been an organised one and
later sacked the local MP of Ratnapura, a deputy
minister. No further action was taken.

On 3rd June 1983. 19 Tamils were killed in
Trincomalee when Sinhalese gangs went on a
rampage amid mereasing tension between the
army and the Tamil Tigers in the area. On the
same day, the government imposed a new shoot-
to-kill emergency regulation after a Jaffna mag-
istrate had returned a verdict of homicide on the
violent killings of several Tamil vouths by the
army in early 1981.1%

On 23rd July. over 30 Tamils were killed in
Jaffna and Manipay after the army shot them at
random.'®" These killings were in retaliation for
an ambush on an army truck which had killed
13 soldiers the previous day and was itself in
retaliation for the rape of three Tamil girls by
the army, one of whom later committed suicide.

On 24th July, the worst ever anti-Tamil riots
started during the course of which more than
thousand Tamils werc killed.!'®® The rioting con-
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tinued for several days, mainly in Colombo, and
was marked by atrocities committed on anybody
who was identified as a Tamil on an unprec-
edented scale, such as burning people alive, hack-
ing them to death, gang-raping and killing
women, burning and looting houses, shops and
company premises.'® All this was allegedly done
in retaliation for the attack on the soldiers the
previous day. These acts were perpetrated by
Sinhalese gangs which were transported from
outside the districts. as well as by security forces
who cither stood by or participated mn the at-
tacks. The attacks were systematic and directed
only against Tamil people and their posses-
sions.' " Electoral lists, business registrations and
ownership registrations had been checked and
the thugs carried lists with them on their ram-
page.'"! It 1s thus widely believed that govern-
ment officials were involved in the planning and
execution of the attacks.!™ Despite repeated calls
by Amnesty International. the International Com-
mission of Jurists and by the Civil Rights Move-
ment of Sri Lanka, neither a public, independ-
ent. impartial enquiry into the incidents, in par-
ticular concerning government involvement and
participation of sccurity forces in the killings was
carried out nor the perpetrators punished under
the criminal law.'™

B On 25¢th July. 35 Tamil political prisoners were
murdered in Welikade prison, a maximum-se-
curity prison in Colombo.'™ They were alleg-
edly murdered by Sinhalese prisoners only who
were armed with clubs, iron rods and other weap-
ons although eve-witnesses stated that prison
warders opened the doors and took active part
in the attacks.'”

The International Crime of Genocide: The Case of the Tamil People in Sn Lanka

B On 27th.July, another 18 Tamil political prison-
ers were murdered in the same prison under simi-
lar circumstances. A magstenal cnquiry was
conducted immediately after the massacres and
returned a verdict of homicide. However. no per-
son responsible for the killings was identified
and the case was closed without any charges
brought after inconclusive police inguines.'™®
The government rejected demands by interna-
tional human rights organisations to hold indc-
pendent. judicial investigations mto the prison
massacres.!”” This was a case where there 1s ap-
parent suspicion that such an meident could not
have taken place in a top-security prison with-
out the complicity of government officials.

1984-1997:

This period has been marked by intense warfare be-
tween government forces and the LTTE. only inter-
rupted by intermittent cease-fires, which has resulted
in many thousands, combatants and civilians. being
killed. This study does not provide a detailed account
of all possible acts of genocide, but highhghts some
widely reported incidents of deliberate killings, tor-
ture, rape and arbitrary, prolonged and incommuni-
cado detention of Tamil civilians by several govern-
ment agencies with a view to determine whether these
acts are part of a systematic government policy.

The security forces consist of the police force re-
sponsible for mnternal sccurity, the army. navy and
air force, and the police paramilitary Special Task
Force (STF), of which the latter two primarily con-
duct the war against the LTTE. Various Tamil groups
opposed to the LTTE, in particular the People’s Lib-
cration Organisation of Tamil E¢lam (PLOTE) and
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Tamil Eelam Liberation Organisation (TELO), have
been armed by the government and act largely under
its authority.'™ Sinhalese and Muslim Home Guards
have been armed by the government and operate in
the North and East, predominantly in areas that have
been colonised.

B 7984-1987: Thousands of Tamil civilians. in par-
ticular young males. but also women and chil-
dren. were killed by various government forces
during this period. The killings took the form of
extrajudicial exccutions, arbitrary killings in
form of massacres and disappearances. Amnesty
International accounted for approximately 700
unresolved cases of disappearance between 1984
and 1987.'7 Arbitrary arrest, prolonged incom-
municado detention and torture of Tamils has
been systematic and widespread, in particular
by the army. acting undcr the shield of the Pre-
vention of Terrorism Act and various Emergency
Regulations. Rape has been part of the torture
practice, but also occurred in numerous cases in
the course of village raids and army massacres.
The violation of fundamental rights has resulted
n a considerable number of displaced persons,
primarily within Sri Lanka. The government has
throughout this period backed atrocities com-
mitted by the security forces by means of out-
right denial or failure to prosecute and punish
the perpetrators.

B /984: More than 400 Tamil civilians were arbi-
trarily killed or extrajudicially executed by mem-
bers of the security forces.!'® Throughout Au-
gust, several people were killed and injured when
the Sri Lankan navy was shelling coastal towns
in Polikandy, Point Pedro and Valvettiturai in
the Jaffna peninsula; attacks which also wiped
out whole settlements and left thousands of Tamil

Burning of erop:

refugees.'® On 11 August, 16 Tamils were killed
when six men wearing khaki trousers armed with
sub-machine guns stopped a private coach on
the route between Colombo and Jaffna. and
called out all male passengers, lining them up
and shooting them on the spot.'™ On 2nd De-
cember. members of the security forces randomly
killed at least 27 Tamils in the area of
Cheddikulam and Chemamadu in the Vanni area
in retaliation for massacres committed by Tamil
Tigers on Kent and Dollar Farms. Moreover.
around 100 Tamils were arrested in the nearby
villages and were reported to have been killed in
Iratperiyakulam Army Camp near Vavuniva.
The government did not conduct an inquiry into
the alleged incident and denied the charges out-
right.'®* Two days later. the army launched a
mass attack on civilians in Mannar in the North-
west coast, killing an estimated 90 Tamils'*".
During the whole vear, 10.600 Tamils were taken
into custody. Widespread torture was used by
the army and the Special Task Force resulting
in several deaths in custody.'™

1985: Four hundred and twelve Tamul civilians
were killed by security forces. according to
sworn statements by individuals received by
Amnesty International.'* The total number of
extrajudicial killings and disappearances was €s-
timated to be over 3.000.'* On 9th May, 75
Tamil civilians were shot and blown up with ex-
plosives after being herded into a building by
soldiers in and around the Jaffna coastal town
of Valvettiturai, apparently in retaliation for the
alleged killing of an Army Major by Tamil guer-
rillas. On 15th May, 48 Tamil passengers on a
ferry boat off the western coast of Jaffna penin-
sula were killed by Navy personnel. being
stabbed one by one.'** On 17th May, an esti-
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mated 60 young Tamils were killed in
Thambiluvil by members of the Special Task
Force in reprisal for a previous Tamil guerrilla
attack on Sinhalese civilians.'® The government
denied this incident and brought charges against
the chairman of the Kalmunai Citizen’s Com-
mittee, who had taken the complaint to the local
police. alleging he spread false rumours. He was
acquitted of all charges by the High Court of
Colombo in July 1986 but government officials
repeatedly denied that the incident had taken
place despite contrary evidence and the lack of
independent and thorough investigation.'® On
31 May, 37 voung Tamil men were taken into
custody and shot dead after security forces went
on a rampage in Thanganagar, Kiliveddy in
Trincomalee in the course of which they looted
and set fire to all the properties.'” On 16th Au-
gust, an estimated 200 Tamil people were killed
when the Army went on the rampage in
Vavuniya, looting and shooting indiscrimi-
nately.'” On 18 September, 46 Tamil refugees
were killed in an operation by the security forces
in which 12 armoured vehicles, 6 tanks, 2 heli-
copters and gunboats took part. allegedly aimed
against Tamil guerrillas.'® Large-scale arrests
resulting in 1,200 Tamils being detained at the
end of the year and torture of Tamils continued
to be routine.'™ Several cases of rape were re-
ported, such as the rape of 4 Tamil women by
the army on 5th December, and the rape and
subsequent murder of two Tamil women on 25th
December by Home Guards.!%

1986: Over 500 Tamil civilians were killed in a
number of incidents by members of various se-
curity forces, including the Home Guards.'* The
incidents included attacks on Tamil refugees and
Tamil travellers as well as several massacres.

Massacre of families

Aftack on places of worship

On [9th January. 24 Tamil civilians were
shot during a scarch operation by members of
the Special Task Force in Iruthayapuram, Twelve
Tamul civilians were shot dead and several oth-
ers injured as soldiers indiscriminately fired at
an estimated 75 passengers waiting to board a
train at the Kilinochchi railway station in North
Sr1 Lanka. On [9th February. 60 Tamil farm
workers were deliberately shot by members of
the police, the army and the Home Guards who
subsequently looted premises n a ncarby vil-
lage in the eastern Amparai District. The gov-
ernment claimed that all the dead were terrorists
and a Committee of Inquirv conducted an un-
published investigation.

On 20 March, 16 Tamil villagers were killed
when troops carried out a cordon and search
operation at Nedunkerny in the course of which
they burnt houses looted shops and shot at peo-
ple indiscriminately.'®” On {7th May, 28 voung
men were taken into custody and there was evi-
dence, though denied by thc government. that
the Special Task Force shot and killed them, '™
On 13 July, 50 Tamil civilians and on 16 July,
44 Tamil refugees were killed as the army and
security forces respectively shot them during
operations.'*? In October and November. several
military operations against Tamil civilians were
carried out. On 11 November. at least 20 people
were killed and a further 21 had gone missing
when security forces went on a rampage 1n a
village in the Eastern Batticaloa District, dur-
ing the course of which three Tamil women were
raped and killed.? More than 2,500 Tamils
were held in detention and reports of torture were
widespread.*”
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B On.January 28. 1987, over 150 Tamil civilians

were killed at Kokkaddichcholai during a mili-
tary operation by members of the Special Task
Force who attacked with helicopter gunships and
armoured cars.”? Charges of systematic killing
of young male Tamils by the security forces were
also made in connection with the offensive in
Vadamaratchi in the Jaffna Peninsula in May
and Junc 1987. which also resulted in massive
human suffering and a refugee crisis.*”

1987-1990: The Indian Peace Keeping Force
(IPKF) took control of the North and East un-
der the Indo-Sri Lanka agreement. lasting from
August 1987 until March 1990. The IPKF and
the LTTE were held responsible for scrious hu-
man rights violations in this period although
some cases of disappearances in army custody
in the Northeast were also reported.*™ During
these vears, the security forces were engaged in
putting down thc Sinhalese-based Janatha
Vimukthi Pcramuna (People’s Liberation Front)
insurgency, resulting in an estimated 20-60,000
Sinhalesc killed or disappeared in the south be-
tween 1987 and 19902

1990-1994: Several thousand Tamils, predomi-
nantly civilians. were killed after the resump-
tion of the conflict in the north and east in June
1990. Huge numbers of disappearances. cxceed-
ing 10,000 cases. were reported and evidenced
by burned and mutilated bodies dumped in r1v-
crs or lakes or disposed of otherwise. Extrajudi-
cial executions and arbitrary killings as well as
deaths resulting from systematic torture occurred
on a large scale and formed an integral part of
the anti-insurgency operations of the security
forces. A large number of Tamils, particularly
young males. were arbitrarily arrested, held in

Destruction of towns and village

prolonged incommunicado detention and sub-
jected to torturc. Numerous cases of rape were
reported. among them gang rape by groups of
soldiers. The constant detcrioration of the situa-
tion in terms of personal safcty. compounded by
the hardship caused by the economic blockade
imposed in 1991, resulted in great numbers of
displaced persons, fleeing within the region or
abroad. Although two independent Commissions
of Inquiry, one investigating an army massacre
of June 1991 and the other investigating disap-
pearances after the date of its creation. were ¢s-
tablished, no prosecutions resulting in convic-
tions concerning these or other cases werc car-
ried out.

1990: More than 5,000 Tamil people were csti-
mated to have been killed or to have disappeared
in the second half of the vear. Victims of extra-
judicial executions have reportedly been shot.
bayoneted. stabbed, hacked or beaten to death
and even burnt alive *® The killings occurred
by attacks on the ground as well as from the air.
In June alone, hundreds of civilians were shot
or stabbed to death by army or police personnel
in several incidents, particularly in the Batticaloa
district, and 165 civilians were killed in the scc-
ond half of June as a result of indiscriminate air
bombardment and shelling on residential and
non-military targets, such as refugeec camps.
hospitals and schools.*” On 9 October. 12 civil-
ians were killed at the Jaffna market when heli-
copters fired at them.”® Disappearances oc-
curred on a massive scale. On 2 August 1990.
150 men were taken from the Pottuvil refugee
camp, only 30 of whom were subsequently re-
leased. Although the police and the Special Task
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Force denied the detention. a local person saw
smoke rising from the police station. fuelling the
suspicion that the prisoners might have been
killed and burned. In another incident, 158
Tamils were taken into custody by security forces
from the Vantharumoolai refugee camp in the
Batticaloa district on 5 September, and since
disappeared. Despite contrary evidence. the Min-
istry of Defence stated on 17 October that only
31 persons had been arrested and released within
24 hours.*™ Torturc was rcportedly widespread
and over a thousand Tamils were held under the
PTA and ERs throughout the year '

1991 More than a thousand Tamils were killed
throughout the year. By September 1991, sev-
cral hundred cases of disappearances and extra-
judicial executions had already been reported?®!
and the UN Working Group on Enforced or In-
voluntary Disappearances reported that over
1.000 cases of disappearances occurred in 1991
It also attributed a series of killings to death
squads. which given the circumstances. could
only have operated with the acquiescence of the
government forces.”* Between 13 January and
4 April. at least 30 civilians were killed in Jaffna
district as a result of bombing raids by the Sri
Lankan Air Force.*"* On 30 March, police of-
ficers went on the rampage in Iruthayapuram.
burning shops and hacking to death 11 Tamil
farmers.*'" On the night of 12 June, more than
183 people were killed by members of the army
near Kokkaddichcholat in a deliberate retalia-
tory attack during which Tamil villagers were
massacred and houses were set on fire.?'* Tamils
were systematically tortured and dozens of peo-
ple reportedly died as a result.?'® 1,080 Tamil
detainees were held in the Northeast at the end
of the vear.?"”

Destruction ol bridges and roads
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B /992: Hundreds of Tamil civilians were killed

in several attacks by the army. sccurity forces.
members of TELO and Muslim Home Guards.
A family of 8 Tamil villagers were killed by a
group of army personnel accompanied by mem-
bers of TELO on 14 April in their home at
Mandur. Batticaloa.”"® Thirty nine Tamils were
killed in a massacre committed by the army in
April in Mailanthanai *" Eighty Tamil civilians
were shot and hacked to death by Muslim Home
Guards and other security force personnel on
29 April in Karapola. Polonnaruwa District. "
On 31 May. 6 Tamil refugees were killed and
over 125 injurcd. when the Sri Lankan air force
mounted an attack on the Sri Durga Devi Tem-
plc in Tellippalai, Jaffna emploving bomber air-
craft and throwing grenades from a helicopter
and barrel bombs from an airplane **' In Octo-
ber, 10 Tamil civilians were extrajudicially ex-
ecuted by soldiers at Vellaveh. Batticaloa Dis-
trict. Scores of disappearances in military cus-
tody were reported. in particular in the Batticaloa
District. Over a thousand Tamils were being held
under ERs or thec PTA and routinely subjected
to torture by members of all government secu-
rity forees.”** Moreover. hundreds of Tamils were
periodically arrested and screencd for connec-
tions with the LTTE. resulting in the staggering
figure of 13.414 arrests in Colombo alone

1993: Over 100 Tamil civilians were killed by
the security forces throughout the vear °* Scores
of civilians were killed, some apparently victims
of extrajudicial executions, as they attempted to
cross the Kilali lagoon from the Jaffha penin-
sula to the mainland.** In somc cases. navy per-
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sonnel boarded boats and deliberately killed ci-
vilian passengers who offered no resistance. In
February, 16 Tamils disappeared after being
arrested by the army at Vannathi Aru, Batticaloa
District. On 13th November, 10 civilians died
and about 30 were injured when two Air Force
jets bombed St James™ church in the centre of
Jaffna town.??® In Colombo, 22,950 Tamils were
arrested under the ERs and PTA during the
year.?” Over 2,000 Tamils were being detained
under the ERs and the PTA, 464 of whom had
been held for 32 months without trial. Torture
continued to be reported, particularly in the
Northeast. **

1994: At least 10 Tamil civilians were killed by
security forces in the Jaffna peninsula and at
least 10 disappcared in the east. An estimated
700 detainees were being held under Emergency
Regulations or the PTA at the end of the year
after scveral thousands had been released
throughout the second half of the year. There
were several cases of torture of Tamils, although
on a smaller scale than in previous years. ** The
Sri Lanka Monitor has reported 60 killings by
shooting. bombing and shelling, 125 injuries.
destruction of 136 houses and shops and a rape.

1995-1997: Several thousand Tamil civilians
were killed since the resumption of the war in
May 1995. Despite the stated commitment to
human rights of the new government under Presi-
dent Chandrika Bandaranaike Kumaratunga, the
pattern of warfare by means of extrajudicial kill-
ings, massacres and disappearances emerged
again. Tamils have been deliberately killed by
government forces and groups operating with
its consent. In the year 1996 alone, around 650
Tamils disappeared. There was a dramatic in-
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crease in the use of torture and numerous cases
of rape by the security forces were documented
by Amnesty International. Scores of Tamils. in
some instances at least 1,000 people. have been
arbitrarily arrested and detamned, in some cases
for several years. under the Prevention of Ter-
rorism Act and Emergency Regulations. The
capture of Jaffna by the army. the launching of
an intensified war campaign, and the re-imposi-
tion of the economic blockade resulted in star-
vation, an increase in diseases and massive dis-
placement, estimates of the numbers of displaced
Tamil persons being as high as 825,000. De-
spite several government measures to prevent
human rights violations by security forces. the
temporarily imposed censorship on events in the
North and East, the remaining in force of the
Prevention of Terrorism Act and Emergency
Regulations, the lack of adherence of members
of the security forces to national and interna-
tional human rights standards. and the apparent
lack of government control over sections of the
army, security forces and other groups continue
to provide a ready context for grave violations
of the fundamental rights of the Tamil people.

1995 In December, the army captured Jaffna
town. Due to press censorship. it 1s not known
how many people died in the course of that mili-
tary operation which had started in July. There
were increasingly large numbers of allegations
of extrajudicial and arbitrary executions, result-
ing from incidents involving aerial bombardment
by the Sri Lankan Air Force. naval strafing and
shelling from military bases and indiscriminate
firing by armed forces personnel which contin-
ued to cause numerous civilian casualties, in-
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cluding the bombing of a church at Navaly on
9th July, which killed 65 civilians and injured
more than 150.%° An cstimated 40 Tamil civil-
ians were extrajudicially executed in the east.
Fifty-five Tamils disappeared after being ar-
rested by members of the security forces. ™' The
bodies of at least 31 people abducted in Colombo
were found 1n lakes and rivers in the vicinity.
An official investigation of the killings found that
the victims had been held prisoners. tortured and
then killed by strangulation or drowning.
Twenty-two policemen arrested in connection
with the murders were later granted bail and re-
turned to active service.”** The case was taken
off the court roll in March 1997 encouraging
impunity. Six hundred Tamils were being de-
tained at the end of the vear, many of whom were
subjected to torture.”* Several cases of rape were
reported throughout the year, among them the
gang-rape of three women by soldiers in the
Batticaloa district in January and the rape of
Lakshmu Pillai at her home in Trincomalee by
two army informants in front of her two sons.™*
Moreover. Tamils complained about search op-
erations and arrests in Colombo and in the Hill
Country as well as about repeated harassment
and incidents of robbery by police officers . 2*

1996: Due to censorship of news relating to mili-
tary or police operations. and lack of access to
the north and east, the exact number of persons
who were killed throughout the year is impossi-
ble to ascertain. On 11th February, in the larg-
est deliberate attack on civilians by the army in
Kumarapuram, 24 Tamils, including 13 women.
one of whom was also raped, and seven chil-
dren, were killed and 25 wounded. A military
court found 14 soldiers guilty of the killings who
were subsequently charged by the Attorney Gen-

estruction of public property
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eral with murder and attempted murder. By the
end of the year. they had not come to trial before
the High Court.>** In a statement on 11 April
1997, Amnesty International said that 648 peo-
ple were reported to have disappeared in north-
ern Sri Lanka and remarked that the fact that
such high number of disappearances can occur
in one year despite government s claim that it 1s
addressing the problem. is outrageous. In De-
cember alone, more than 15 dead bodics of per-
sons who had been previously arrested by the
army were found. among them the corpses of
three school girls still wearing their uniforms
floating in the sea.™" At the end of the vear 1,500
Tamils were being held in detention under the
ERs and PTA. In November, a Supreme Court
Judge stated publicly that torture continued una-
bated in policc stations in spite of a number of
judicial pronouncements against its use. It was
used by members of all security forces and in-
cluded methods such as electric shocks. beat-
ings all over the body, especially the soles and
genitals, often with plastic pipes. iron rods and
truncheons, suspension by the wrists or feet in
contorted positions, burning, near drowning,
mainly by submersion in polluted water, plac-
ing of msecticide. chilli powder. or gasoline-
soaked bags over the head, and forced positions,
resulting in broken bones and other serious -
jurics.**® On 7th September. Krishanthy
Kumarasamy disappeared in Jaffna. Her body
was later found in a shallow grave, together with
the bodies of her mother, brother and a neigh-
bour who had been searching for her. She had
been gang-raped by nine soldiers before being
killed after she had been detained at a check-
point. The accused soldiers were brought before
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the magistrate’s court in Colombo and charged
with rape and murder. In November, five police
and army personnel were arrested for the rape
and murder of Rajini Velayuthapillai in Jaffna. =
Continuing harassment of women. including
abduction and rape, at army checkpoints, in par-
ticular in the Jaffna district. were reported.”
One hundred and fifty cascs of rape committed
by soldiers have been documented in 1996
alonc >

1997 In the first half of the year. extrajudicial
executions. arbitrary killings and disappearances
continued to occur on a large scale. At least 16
Tamil civilians were killed by army or navy per-
sonnel in various incidents in the Jaffna penin-
sula between January and May.*** In March

alone. 10 Tamils were killed in the army-con-
trolled towns of Vavuniva and Batticaloa by
death squads *** Tamil Congress leader Kumar
Ponnambalam stated before the UN Human
Rights Commission in March that there was to-
tal disregard of the principles relating to arrest
and detention in St Lanka. that Tamils were
tortured and confessions manufactured, and that
there has been a startling increase in gang-rape.
involuntary disappearances in the Northeast and
in Colombo and in cases of extrajudicial execu-
tions. Moreover, 1.700 Tamil vouth were held
in detention in March ** Gang rape has been
committed in scveral cases, the worst of which
resulted in the death of Amparai resident Muru-
gesapillai Koneswart who was allegedly killed
by a grenade inserted into her vagina.** &

14 According to Sri Lankan government estimates. 50.000 people have been killed in the course of the war since 1983 of whom over
26.000 were Tamil civilians. Sri Lankan Daily News cited in Hot Spring, April 1997, p.13: according to Victims of War i Sri
Lanka. p.zz. 45. 000 Tamil civilians were killed or disappeared in the years 1983-1993
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[ruthayapuram Massacre -19 January 1986

Eye wittness Report

On the night of 19 January 1986 the people of Iruthayapuram in Batticaloa slept peacefully
not knowing that terror would ride with dawn into the village. Ataround 5 am Sri Lankan
security forces marched into the village firing their guns. Young men were dragged out of
their beds and herded into the frontyard of the village church amidst the wailing of women
and children.

The Church of the Most Sacred Heart of Jesus was precious to the villagers. It was built by
their endeavour after the old church was destroyed in the cyclone of 1978 and had been
consecrated only ten months earlier. Not even in their dreams would they have imagined
that the sacred precinct would become a torture and murder chamber. -

The men were tied in pairs and forced to lie face down. The parish priest Rev Fr Dekoning,
a member of the Burgher community, was locked in his mission house with a sentry at the
door to prevent him coming out. The soldiers surrounded the victims und began brutally
heating and kicking them. Some of them were picked up by the legs and dashed on others.
The heart rending cries for mercy of the women and children witnessing the torture failed
to touch the souls of the assailants.

While the savagery in the church continued, gruesome events were taking place in the
vicinity. Innocent people were dragged and shot dead in cold bload. The door of the church
was forced open and the victims of torture were ordered in. With broken limbs and bleeding
profusely they staggered into the church. Inside, the soldiers saw Catechist Sahayanathan
and sacristan George Anton and Gnanadas who were in charge of preparations for holy
mass on Sunday morning. They were ordered to run and mowed down with guns.

At 2 pm two dozen trucks
were brought info the
church compound and those
arrested and tortured were
ordered to get into the vehi-
cles. A man whose hoth legs
were broken was dragged
outside and shot dead. The
trucks moved on. The fol-
lowing day members of the
local Citizen Commitiee met
the security force Coordinat-
ing Officer to request the re-
lease of those arrested and
the bodies. The hodies had
been kept in open trucks at
the Special Task Force camp
at Kallady. The only con- -
 cern of the Coordinating Officer was that no one had come to identify the hodies.

The Sri Lankan national newspaper Daily News reported on 20 January 1986 that two pol-
icemen and 13 terrorists died in a gun battle at [ruthayapuram in Batticalon District. [

Source: Eye Witness, Vol. 1 No 1 February 1986 - Tamil Information Centre
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The Charges

® The acts

he examined evidence has revealed numerous acts

that fall within the definition of genocide in Arti-
cle 1I of the Genocide Convention. Killings, whether
arbitrary, indiscriminate. extrajudicial, in the form
of disappearances or as a result of torture and rape
are acts covered by Article Il (a): “Killing members
of the group ™

Assaults causing injuries, torture, rape. serious har-
assment and arrest and detention practices under the
PTA and ERs. in particular prolonged incommuni-
cado detention, fall within Article I (b): “Causing
serious bodily or mental harm to members of the
group.”

The intensified warfare and the economic blockade.
having resulted in numerous casualtics among the
Tamil people through malnutrition and spread of in-
fectious diseases as well as their massive displace-
ment. fall arguably under Article 11 (a) and definitelv
under II (b) and might amount to Article Il (¢): "De-
liberately inflicting on the group conditions of life
calculated to bring about its physical destruction in
whole or in part ™

The persons identified as being responsible for these
acts have been Sinhalese citizens. members of the
army. the Special Task Force. the police. the Home
Guards and Tamil groups working under control of
the government. Before investigating the role of the
successive governments, the “intent to destroy. n
whole or in part, a national, ethnical. racial or reli-
gious group. as such’ as required by Article II has
to be established.

® [ntent

The subjective particular intent is extremely difficult
to prove. Thus. a thorough judicial investigation
would be required to establish such an intent in indi-
vidual cases. However. in the light of a possible pat-
tern of systematic acts of genocide. intent might be
inferred from sufficient evidence. as evidenced on a
prima facie basis by a number of sources.

The acts committed during the anti-Tamil riots in the
period of 1956 to 1983 were aimed at the Tamuls as
such. be it for their protests against Sinhala-only or
their fight for separatism. The Tamils were targeted

Tne Imernational Crime of Genecide The Case of the Tamil People in Si Lanka
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as members of a national or ethnical group. not as
members of a political group. Such a distinction be-
tween Tamils as a people and Tamils as members of
a political group would be futile in this context since
the denial of self-determination resulted in a
politicisation of the Tamils as a group. The attacks
on Tamils during the riots were deliberate and aimed
at killing or wounding Tamils as members of a na-
tional or ethnic group. The subjective intent to de-
strov the Tamil group at least 1n part can be inferred
from the manner of the execution of the acts. 1.¢ the
indiscriminate killing and wounding of Tamils for
being Tamils.

Since the emergence of the LTTE. in particular after
the passing of the PTA in 1979 and the beginning of
the war in 1983. the nature of the acts committed
against the Tamils has changed. They have become
part of counter-insurgency operations and warfarc
of the security forces against the LTTE.

For these reasons. it might be argued. as successive
governments in Sn1 Lanka have done. that the killing
and wounding of Tamils is intended to destrov the
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LTTE as a political group and not the Tamils as such.
Morcover, it might be argued that the killing and
wounding of Tamil civilians in the context of an armed
conflict is a matter of humanitarian law. namely.
observing the rules laid down in the Geneva Conven-
tions for the protection of civilians, and not one of
genocide. However, the International Court of Jus-
ticc found in a recent judgement that the Genocide
Convention is applicable 1 cases where the court
would be impelled to take account of events that may
have occurred in the context of a civil war.**

The acts committed against Tamil civilians would
thus amount to genocide only if they were not di-
rected against the LTTE'as a political group but
against the Tamils as such. If the latter was being
done intentionally, the killing and harming of Tamil
civilians would amount to genocide as well as viola-
tion of intcrnational humanitarian law by the gov-
crmment.

A large number of Tamils killed and wounded in the
last 14 years were unarmed women, men and chil-
dren. Massacres committed by the security forces in
retaliation for LTTE massacres and the rape of Tamil
women have not been directed against the LTTE as
such. The targeting of voung male Tamils as alleged
terrorists has been reported to be arbitrary, sweeping
and indiscriminate. On the ground. the distinction
between bemng a member of the LTTE and being a
Tamil appears frequently not to have been made by
the security forces. The de-facto equation of Tamil
civilians with LTTE supporters means that they have
been targeted most and foremost for bemg Tamils.

Furthermore, the LTTE itself is not strictly speaking
a political party but a national liberation movement.
The so-called communal violence in such an ethnic
conflict is based primarily on the membership to an
ethnic group. not membership to a political party.
The killings and wounding of Tamils has thercfore
repeatedly been directed against the Tamils as such.
Although some of these acts do not appear to have
been committed in a concerted and planned way, the
frequent occurrence of massacres, death and torture
in custody, and the bombing of civilians appear not
only to have been an inherent feature of the methods
of warfare but also to have been applied in a system-
atic fashion. They have been committed with the in-
tention to seriously weaken and destroy Tamuls as a
group. at least in part, in order to stifle political as-
pirations of the Tamil people based on the right to
self-determination. This intent can be inferred from
the deliberate targeting of Tamil civilians by the se-

curity forces against the background of the cthnic
nature of the conflict.

This conclusion might be contested on the ground
that it would make it impossible for the government
to combat terrorism. in particular taking into account
that the LTTE fighters often usc a civil disguise to
attack the security forces. The LTTE itself is reported
to have committed massacres against Sinhalesc set-
tlers.

The objection is more difficult to disentangle. A state
has the right to fight terrorism but not disproportion-
ately. The majority of acts of genocide have becn
indiscriminate, i.e. they were not dirccted against the
LTTE as such but aimed at undermining its strength
at the expense of Tamil civilians. Moreover. itis ques-
tionable whether the concept of terrorism is a mean-
ingful category in an cthnic conflict that is so
radicalised that belonging to one group is a suffi-
cient factor for being considered an enemy. Morco-
ver. the labelling of the LTTE. which is claiming to
assert the Tamil right to self-determination by force,
as terrorists in order to legitimate the military force
employed by the government against Tamil civilians
is in itsclf highly questionable. espceially in the light
of previous unsuccessful attempts by the Tamil peo-
ple to assert their political self-determination by
peaceful means.

Against this background. the means of warfarc or-
dered by the government and employed by the secu-
rity forces are neither restricted to fighting “terror-
ism” nor proportionate for doing so. This possiblc
objection to interpreting the acts described above as
constituting genocide thus appears unconvincing in
the light of contrary evidence.

The persons responsible for acts of genocide com-
mitted against Tamil civilians. be it through commit-
ting the act or complicity n it, in particular in the
form of command responsibility. incur individual
criminal responsibility and are punishable according
to Article IV of the Genocide Convention. This ap-
plies to all members of the security forces guilty of
having committed such acts. regardless of their rank
and position within the forces.
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® Government responsibility

S uccessive governments have been repeatedly ac-
cused by Tamil groups of having instigated or
condoned acts of genocide. In order to establish crimi-
nal responsibility, members of the government in
question must have either committed Article 111 (¢)
Complicity in genocide or (c) Direct and public in-
citemenl fo commit genocide.

Given the lack of official documents and the fact that

government members do usually not comunit acts of
genocide themselves. complicity in genocide by mem-
bers of a government is extremely difficult to prove.

The Special Rapporteur proposed to add to the end
of Article II of the Convention words such as: “/n

any of the above conduct a conscious act or acts of
advertent omission may be as culpable as an act of
commission.”*"" This is of particular importance in

situations where a government is in a position to stop
acts of genocide but fails to do so. However, as for
the time being, the conduct listed in Article IT and 111

of the Convention consists exclusively of the com-
mission of certain acts.**® The active complicity in

acts of genocide by members of the government can

therefore only be inferred on the grounds of strong
circumstantial cvidence.

During the 1956 riots. members of the police report-
cdly said that they were ordered not to interfere. In
1958, 1t took the then Prime Minister Mr.
Bandaranaike four days to proclaim an emergency
as a means to stop the rioting despite prior urgent
calls from the Indian High Commissioner to act im-
mediately. The 1956 order and the 1958 failure to
act were acts of advertent omission but fall short of
disclosing any active government complicity in the
riots.

The military occupation of the Tamil arcas in 1961
was primarily aimed at repressing Tamil protests.
There is no hard evidence of concerted assaults on
Tamuls as part of the operation but Mrs Bandaranaike
stated that suffering of innocent people was not un-
likely in consequence of restoring law and order "
However, given that the troops were dispatched to
break up the protest of Tamils because they were
demanding their right to self-determination. acts of
violence committed during the operation and sanc-
tioned by the government were genocidal and have
to be attributed to the government.

The strong opposition by the then Prime Minister
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Mrs. Bandaranaike to the 4th International Tamil
Conference is not conclusive enough to demonstrate
complicity in the subsequent attacks.

During the 1977 riots. Sinhalcse police and army par-
ticipated in the not. This fact alone is however not
sufficient to establish government complicity in the
acts. On July 14, 1979. Jayewardene, the UNP presi-
dent from 1977 until 1988. issucd the following or-
der to the Sri Lankan army: “It will be your duty to
eliminate in accordance with the law of the land the
menace of terrorism in all its forms on the island,
and more especially from the Jaffna district. 1 will
place at your disposal all resources of the state. [
earnestly request all low-abiding citizens o give
their co-operation to you. This task has to be per-

formed by you and completed before the 31st De-

cember, 1979 7" This authorisation. in conjunction
with the PTA and the ERs. commissioned the police
and army to destroy suspected Tigers by all means
even though thev were only a small band of fighters
in 1979. Besides being grossly disproportionatc. it
was thus an mstigation to cxtrajudicial killings and
torture. Given the indiscriminate nature of the fight
against the Tamil Tigers, 1.¢. being directed against
all young Tamils, this order amounted to a complic-
ity 1n subsequent acts of genocide committed by the
security forces.

During the police and army rampage in Mav/June
1981, Cyril Mathew and Gamini Dissanavake. two
government ministers. were personally present in
Jaffna directing affairs. Dissanavake stated that he
was shocked by what he saw, that the policc were
out of control. and that he would take responsibility
for what happened.®' This indicates that the police
and army acted on their own account. However. the
manner of targeting the public library, the office of
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the Tamil newspaper Eelanadu, and the office
of the TULF as objects of destruction point in
the opposite direction. Since Gamini
Dissanayake and Cyril Mathew were known
as radical anti-Tamil Sinhalese politicians,
many observers believed them to be responsi-
ble for the incident.>*?> Thus. there is a lot of
circumstantial evidence but a lack of a conclu-
sive proof to support such a suspicion.

In August 1981, organised gangs perpetrated
most of the acts of genocide. In Ratnapura. the
acts of violence were instigated by the local
MP. a deputy minister, who was later sacked
by Jayewardene. Observers held members of
the ruling UNP, among them intimates of the
President. responsible for having stimulated and
organised the violence.*** There was direct evi-
dence 1n the case of Ratnapura and strong cir-
cumstantial evidence, given the systematic and
organised manner of attacking specific groups
of Tamils. that members of the government
were accomplices in the acts of genocide.

The 1983 riot was predominantly executed by
organised gangs that had official lists to iden-
tify Tamil citizens and Tamil property. The
gangs were known as “goon squads™ and pri-
marily recruited from the trade union wing of
the UNP. In some incidents, eye-witnesses iden-
tified members of the UNP, among them a
deputy minister, as leading the squads; in other
cases squads loyal to government ministers, i.e.
Prime Minister Premadasa, Transport Minis-
M H Mohamed and Industries Minister Cyril
Mathew.*** The riots went on for days with the ac-
tive participation of the security forces, President
Javewardene, making the first public announcement
only three days afier the beginning of the violence,
blamed the violence exclusively on Tamil demands
for a separate state which had outraged the Sinhalese
people. Simultaneously, he announced the Sixth
Amendment to the Constitution, which effectively
banned any real Tamil opposition from parliament.
Several commentators believed that the riots were
engineered to provide the rationale for this measure. >
There 1s thus overwhelming evidence of government
instigation and complicity in the riots although the
personal responsibility of individual members of the
government would require a more thorough judicial
investigation,

Since 1983, successive governments have pursued a
policy of war against the LTTE, Given the nature of
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this war, it is difficult not only to distinguish between
acts of combating terrorism that are legitimate under
international law and acts that amount to genocide
but also to determine whether such a distinction is
the basis of the policy of the government in question.
The enactment of the PTA and several ERs, the re-
peated indemnity granted to security forces concern-
ing allegations of arbitrary killings. disappearances.
torture and rape and the imposition of the economic
embargo in 1991, indicate that the governments of
Mr.Jayewardene and of Mr.R. Premadasa from 1988-
1994 have encouraged acts of genocide, e.g. on 18
June 1990 when the Minister of State for Defence, R
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Wijeratne, announced to parliament that “from now
on it is all-out war” **

The systematic pattern of the acts described above
suggests that they were employed as a government
policy. This policy was effectively targeted against
the Tamil people as such, even though its motive might
have been to eliminate the LTTE. However, the mo-
tive for the acts of genocide is irrelevant under the
Genocide Convention. Thus, the largely indiscrimi-
nate targeting of the Tamils as a people indicates that
the destruction of the Tamils as a group was accepted
as the outcome of such a policy. There is therefore
sufficient evidence of intent to implicate members of
the government.

Concerning Article 2 (¢) of the Genocide Conven-
tion, the element of deliberate calculation to bring
about the physical destruction of the Tamils would
be difficult to establish, given that the economic block-
ade and the imposition of security zones is officially
used as a military strategy to bring about pressure
on the LTTE and to cut off its supplies. even though
the physical destruction of Tamils in the form of
deaths resulting from malnutrition and diseases is an
inevitable result of the deprivation of food and medi-
cine.

Concerning personal criminal responsibility for spe-
cific acts of genocide, a more detailed investigation
mto the actual complicity of government officials.
especially in the form of specific orders, would be
required.

The same considerations apply to the government of
Chandrika Bandaranaike Kumaratunga. Although
she has publicly proclaimed her commitment to hu-
man rights and thus discouraged acts of genocide,
she and members of the government might incur
criminal responsibility for the death of Tamil civil-
1ans caused by the economic blockade and acts of
genocide committed by members of the security
forces, in particular in the course of the war which
has been launched by her government.

Article Il c. of the Genocide Convention is very nar-
row 1n its scope. There have been few cases of a
direct incitement to commit genocide. The majority
of statements concerning propaganda for genocide
have been different in nature. They have prepared
the ground for genocide by claiming Sinhalese ex-
clusivity or superiority or have been derogatory state-
ments about the Tamils as a race, in particular deny-
ing their right to live in Sri Lanka. There have beena
number of provocative and abusive statements, in-
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cluding the falsification of historical truths, that have
been made by Sinhalese people and Sinhalese politi-
cians. A notorious example is the book “Sinhala Pco-
ple-Awake, Arisc and Safeguard Buddhism™ which
Cyril Mathew. the then minister of industries, wrote
in 1981. The book contained anti-Tamil speeches by
Jayewardene and others dating from the 1950s. and
the author called for a holy war in the cause of Bud-
dhism.**" Jayewardenc. speaking to a British reporter
in the midst of ethnic tensions in Julv 1983, said: =/
am not worried about the opinion of the Jaffna peo-
ple now... Now we can't think of them. Not aboui
their lives or of their opinion about us...the moye
you put pressure in the North (lamil areas) the
happier Sinhala people will be here....really, if |
starve the Tamils out, the Sinhala people will he
happy.”*%* Two months later, in the wake of the 1943
anti-Tamul riots and Indian protests. Minister Gamini
Dissanayake said the following at the UNP headqua-
ters in Colombo: “They are bringing an army from
India. It will take fourteen hours to come from [n-
dia. In fourteen minutes. the blood of every lamil in
the country can be sacrificed to the land by us ~*"

On 24th July 1981. D.M.Jayaratne, MP for
Kundasale, in a debate concerning the events in Jaffna
stated, referring to the then parliamentary Opposi-
tion and TULF leader A Amirthalingam: “Wha
should we do to this so-called leader of the Tamils”
IfTwere given power. I would tie him to the nearest
concrele post in this building and horsewhip hiwm
tll 1 raise him to the wits. Thereafier let anybody do
anything he likes - throw him to the Beire (a lake) or
1o the sea. because he will be so mutilated that I do
not think there will be life in him.” A similar state-
ment was made by G.V Punchinilame, MP for
Ratnapura, who recommended that members of the
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TULF should be punished by tearing their bodies
apart.*® In the same year, in relation to the August
riots. Jayewardene stated on the 4th of September:
] regret that some members of my party made
speeches in parliament and outside that encouraged
violence and murders, rapes and arson that have
been committed” ™'

President Chandrika Kumaratunga said in March
1996 that "the Sinhalese people are becoming im-
patient and an all-out-war againsi the LTTE is inev-
itable which may endanger the Tamils in the south."
In August 1997, President Chandrika said. after de-
claring that she was aware of illegal arrests and ar-
rests for ransom, that “harassment of Tamuls in south-
ern areas could be ended only on achieving peace’.
thus encouraging impunity among security forces.

These speeches fall within Article [1I ¢ which means
that the named persons incur criminal responsibility
under the Genocide Convention. They are examples.
relating to the 1981 riots. which. although not ex-
haustive, give an indication of the nature of the pub-
lic and direct incitement for genocide that has been
made in Sri Lanka.

Numerous acts of genocide have been committed in
Sri Lanka that went unpunished. They were commut-
ted by Sinhalese civilians, members of the security
forces and members of successive governments. Like-
wise, there were cases of public and direct incite-
ment to genocide by MPs and others that went un-
punished. At the time of writing. acts of genocide
continue to be committed in the course of the war in
the north and east.

% gee Application of the Convention on the Prevention and Punishment of the Cnme of Genocide (Bosnia-Herzegovina v.Yugoslavia ),
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The existing enforcement mechanisms

he enforcement mechanisms under the Genocide

Convention arc predominantly geared towards
punishment rather than prevention of acts of geno-
cide. Of the four existing mechanisms, the two cov-
ering both prevention and punishment will be con-
sidered first.

1. Article VIII: Any Contracting Party may call upon
the competent organs of the United Nations to take
such action under the Charter of the United Na-
tions as they consider appropriate for the preven-
tion and suppression of acts of genocide or any of
the other acts enumerated in Article III

This provision has been called a needless repetition
of what could in any case be derived from the Char-
ter. and furthermore. these UN organs can intervene
only within the Iimits of their power.?®> Neverthe-
less, the provision highlights the possible role of the
UN 1 the enforcement of the Genocide Convention.
Accordmgly. the UN Sceurity Council might deter-
mine. pursuant to Article 39 of the Charter, that acts
of genocide constitute a threat to the peace or a breach
of peace® and decide what enforcement measures to
take in accordance with Article 40 or Article 41 of

the Charter.”* Morcover, should the parties to a con-
flict agree to such a measure, peace-keeping troops
might be sent by the Sceretary General to the coun-
try in question to prevent further acts of genocide
taking place. These mechanisms were cmployed in
the Yugoslav conflict and may have to some degree
prevented further acts of genocide being committed.

The UN has also a number of bodies opcrating in the
field of human rights. In 1994, a ncw organ. the UN
High Commissioner for Human Rights. was estab-
lished. The UN High Commissioner for Human
Rights has the rank of an Under-Secretarv-General
and is vested with the principal responsibility for the
UN’s human rights activitics. His/Her mandate is.
inter alia, the protection and promotion of human
rights and the establishment of a dialogue with Goy-
ernments with a view to ensuring respeet for human
rights. This mvolves reacting to cascs of serious hu-
man rights violations and prevention of human rights
violations, the fight against racial discrimination and
the fight against particularly heinous human rights
violations such as torture and enforced disappear-
anccs.

In February 1997. the first High Commissioner, Mr.

Jose Avala-Lasso, who had under-
taken a number of diplomatic mis-
1ons and had initiated various ficld
missions during his period of office.
resigned his post.*** His work has
been criticised for being too dip-
... lomatic. i.c.failing to confront
gross human rights violators by
not issuing clear statements on the
human rights rccords of the gov-
; ernments he was meeting - Mary

Robinson has been appointed as his
= successor and 1t remains to be scen

Destruction by indiscriminate shelling
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in what manncr she will fulfil her
role, which will to a large degree
depend on the outcome of the cur-
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rent restructuring of the UN and the organisational
and financial support of other UN organs, particu-
larly the Security Council.

The Commission on Human Rights, which consists
of representatives of member states, also plays an
important role in monitoring human rights and pos-
sibly preventing genocide by documenting violations
of human rights and establishing a dialogue with the
government concerned.

An important mechanism in this respect is the so-
called 1503 procedure.*® The Sub-Commission on
the Prevention of Discrimination and Protection of
Minorities, a body of experts acting in an individual
capacity which was set up by the Commission on
Human Rights. examines “communications, together
with replies of governments, if any, which appear to

reveal a consistent pattern of gross violations of

human rights.” The procedure is confidential, and
aims at exerting discreet political pressure on the
government concerned to stop further violations of
human nights. Should the Sub-Commission decide
to consider a communication and pass it on to the
Commission. the latter might decide to reject it. pass
it on to the Economic and Social Council (ECOSOC)
or keep it under review. When a communication
reaches ECOSOC, which rarely happens. the pro-
ceedings become public, otherwise they remain con-
fidential although the Commission announces which
countries had been the subject of consideration. ***

The Resolution 1235 procedure,” which is public,
can be initiated by member states or by the Sub-Com-
mission on the Prevention of Discrimination and the
Protection of the Minorities to “examine informa-
tion relevant to gross violations of human rights and
fundamental freedoms.” If the Commission decides
to make a thorough study of a particular situation.
considering “questions of the violations of human
rights and fundamental freedoms, including poli-
cies of racial discrimination and segregation”. 1t
may appoint a Working Group or a Special
Rapporteur to study and report. It may also adopt a
resolution condemning a situation and notify the gov-
ernment concerned. In all cases it will report, through
the council. to the General Assembly.””!

A number of special Working Groups and Special
Rapporteurs have been established by the Commis-
sion on Human Rights. Their function is to receive
information on the subject matter from all available
sources and request the government concerned to take
action to prevent further human rights violations.
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Regarding the prevention of genocide, the Working
Group on Enforced and Involuntary Disappearances,
the Special Rapporteur on Extrajudicial, Summary
or Arbitrary Executions and the Special Rapporteur
on Torture are of particular relevance.*

2. Article IX: Disputes between the Contracting
Parties relating o the interpretation, application or
fulfilment of the present Convention, including those
relating 1o the responsibility of a State for genocide
or for any of the other acis enumerated in Article
111 shall be submitted to the International Court of
Justice at the request of any parties to the dispute,

The International Court of Justice (ICJ) has. pursu-
ant to Article 36 of its Statute. jurisdiction only if a
State party to the dispute recognises its jurisdiction.
Article IX provides for such a recognition which
prompted several contracting parties to enter reser-
vations against its applicability in disputes where they
would be involved. This means in practice that this
recourse of action is not open against a number of
contracting states. The major shortcoming of the pro-
vision does however lie elsewhere. According to Ar-
ticle 34. 1 of its statute, only States may be parties to
disputes before the ICJ. Thus. individuals or non-
state entities, e.g. representatives of a group subject
to genocidal attacks, are barred from seizing the court.
Effectively. the court can only be scized by way of
an inter-state complaint, a procedure states are gen-
erally reluctant to employ because of its diplomatic
repercussions. Moreover, states are more likely to
call upon the UN first. before initiating such pro-
ceedings before the ICJ

In spite of these limiting factors. the IC] was for the
first time called upon to decide a case concerning the
application of the Genocide Convention in a rather
exceptional case which was made possible by the
break-up of a state that was a party to the Conven-
tion. Bosnia and Herzegovina requested the court to
indicate provisional measures to stop the alleged geno-
cide committed by Yugoslavia (Serbia and
Montenegro). The Court issued two orders on 8 April
1993 and on 13 September 1993 in which it ordercd
that Yugoslavia should take all measurcs within its
power to prevent commission of the crime of geno-
cide, in particular by ensuring that its armed forces
do not commit acts of genocide.”” The Court held
that it was not called upon to establish the existcnce
of breaches of the Genocide Convention. but that both
parties to the dispute were under a clear obligation
to do all in their power to prevent the commission of
acts of genocide where there is a grave risk of them
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being committed.>™

On 20 March 1993. Bosnia filed an application be-
fore the IC]J alleging violations of the Genocide Con-
vention by the Government of the Federal Republic
of Yugoslavia. It asked the ICJ to declare that Yugo-
slavia had violated the Genocide Convention. order
Yugoslavia to cease the acts constituting such viola-
tions and declare that Yugoslavia had incurred inter-
national responsibility for which it must make ap-
propriate reparation. On 11 July 1996, the ICJ re-
Jected the preliminary objections raised by Yugosla-
via, 1.¢. the lack of an international dispute. the lack
of authority of the President of Bosnia at the time of
filing the application and the lack of jurisdiction of
the ICJ, and held that the application was admissi-
ble.

Although the case concerned the admissibility and
not the merits, which will be decided upon in the near
future. there were some important findings in the
Judgement. Firstly, concerning the existence of an
“international dispute” falling within the provisions
of Article IX of the Genocide Convention. the ICJ
found that pursuant to Article I, the Genocide Con-
vention is applicable without reference to the circum-
stances linked to the domestic or international nature
of the conflict, provided that the criminal acts re-
ferred to in Articles I and III have been perpetrated.
Secondly. the ICJ held that the application was not
inadmissible on the sole ground thar, to decide the
dispute. it would be impelled to take account of events
that may have occurred in the context of a civil war,
Thirdly, the ICJ found that Article [X does not ex-
clude any form of state responsibility. This applies
equally to the responsibility of a state for acts of its
organs which are referred to in Article V.27

Remarkable as these decisions may be. it needs to be
kept in mind that the Court lacks any enforcement
mechanisms. Ultimately, it would have to be upon
the Security Council to enforce the judgement pur-
suant to Article 94.2 of the UN Charter if the party
in question fails to comply with the decision of the
ICJ. A decision by the ICJ has nevertheless strong
persuasive force, since the Court is the principal ju-
dicial organ of the UN. Thus. it might prompt other
states or bodies of the UN to take appropriate action
to prevent further acts of genocide.

3. Article VI, first part: Persons charged with geno-
cide or any of the other acts enumerated in Article
1l shall be tried by a competent tribunal of the State
in the territory of which the act was committed.

The first draft of the Convention incorporated the
principle of universal enforcement, permitting a State
whose authorities had arrested those charged with
the crime. to exercise jurisdiction. regardless of the
nationality of the accused or the place where the of-
fence was committed.>™ The final text of the Geno-
cide Convention eliminated this provision. Observ-
ers viewed this step as favouring state sovereignty
over the need to punish the perpetrators of atrocious
crimes.*” It is evident that the scope for punishment
is much narrower if it is confined to the jurisdiction
of the countries in which acts of genocide have been
commutted. Firstly. there will most likely be no trials
as long as the regime committing genocide is in power.
Secondly, even if the perpetrators of genocide are
ousted and a new government takes over. the remain-
ing power of the perpetrators and the need for na-
tional reconciliation often militate against a trial. as
has been, for example, partly the case in Cambodia.

However. taking into account the
rule of exhaustion of local rem-
edies, the exercise of state sov-
ereignty carries with 1t an obli-
gation for a state that is party to
the Genocide Convention to
prevent and punish acts of
genocide. Although this obli-
gation is not enforceable. a failure
to comply with it would send a
strong signal that a government

1s not willing or not able to en-
force the Genocide Convention it-
S self. thus possibly creating

Air-raid vietims
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conditions that would justify
outside intervention in the face of
continuing acts of genocide.
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4. Article VI, second part: Persons charged with
genocide or any of the acts enumerated in Article
11l shall be tried by such international penal tribu-
nal as may have jurisdiction with respect to those
Contracting Parties which shall have accepted ju-
risdiction.

This provision was drafted under the impression of
the Nuremberg and Tokyo War Crimes Tribunals
which led many participants in the international sys-
tem to belicve that the establishment of a permanent
international criminal court was imminent. However,
for reasons of state severeignty in the highly polar-
ised cold war era, the envisaged international crimi-
nal court failed to materialise. The establishment of
an international criminal court gained new momen-
tum after the break-up of the Soviet-Union and sub-
sequent events in Yugoslavia and Rwanda. Both of
these ethnic conflicts, which had clear features of
genocide. triggered the establishments of International
Criminal Tribunals.>™ The Tribunal for Yugoslavia
was established in May 1993 and on 13 February
1994, it issucd the first ever genocide indictment
against Z Meakic. chief commandant of the Omarska
death camp in Bosnia. On 7 May 1997. the tribunal
delivered its first judgement convicting D.Tadic of
persccution. i.¢. murder with a discriminating intent.
and beatings in prison camps, but not of genocide.*””
The Tribunal for Rwanda was established on 8/11/
1994 but has not vet rendered any final judgement.

The Tribunals were set up on an ad-hoc basis and
were confined to the countrics in question. Their ex-
istence depended on the political willingness of the
UN Security Council to support and implement its
establishment. The establishment of thesc tribunals
was welcomed by many international human rights
lawyers who nevertheless lamented their contingent
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nature. For this reason. the call for a permanent In-
ternational Crinunal Court gained fresh impetus.

On 29 November 1996. the Sixth Committee of the
UN General Assembly adopted resolution A/C.6/51/
L.10 on the cstablishment of a permanent Interna-
tional Criminal Court by consensus renewing the
mandate of the Preparatory Committec initially es-
tablished in 1995, and setting the date of the confer-
ence of plenipotentiaries for 1998, The draft Statute
of the Court includes jurisdiction for genocide: ag-
gression: serious violations of the laws and customs
applicable in armed conflict: crimes against human-
ity and various treaty crimes. ™

Given the broad support that the establishment of
the International Criminal Court appears to enjoy
among states. it appears very likely that it will be
established in the near future. It will allow perpetra-
tors of genocide to be prosecuted. Despite these pow-
crs. practical problems regarding co-operation and
apprehension of perpetrators are bound to occur.
However. these obstacles are inherent in the interna-
tional system and could only be overcome by the es-
tablishment of an international police force with ad-
equate powers and the necessary political support to
enforce international arrest warrants.

Nevertheless. it is widely held that the cstablishment
of the International Criminal Court would send a
powerful signal to all perpetrators of international
crimes that the international community will not tol-
erate their activities any longer. Morcover, an indict-
ment of a government would lead to mounting pres-
sure on the international community. in particular the
UN. to take appropriate measures to stop the indicted
government or the indicted individuals committing
further mternational crimes.

The enforcement mechanisms of
the Genocide Convention arc n-
cfficient since a mechanism spc-
cifically tailored to prevent and
punish genocide is lacking and
since the existing mechanisms
fall short of achieving the purported
objective of the Convention. This
applies in particular to the lack of
universal jurisdiction and the so
far non-existent International
Criminal Court whosc foreseeable
cstablishment appears to point to
a fundamental change in the enforce-
ment structure of the Genocide Con-
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vention. This is due to the new impetus given to geno-
cide and the broader category of crimes against hu-
manity in the light of events in Yugoslavia and
Rwanda. They have prompted a revival of the Geno-
cide Convention which has been a dead letter for
years. However, given the current provisions of the
Genocide Convention, the remnants of past short-
comings in its drafting still have the force of law.

Thus, previous criticisms of it. in particular that it
was interlocked with an undue priority given to state
sovereignty and that it amounted to a registration of
protest against past misdeeds of individual or collec-
tive savagery rather than to an effective instrument
for their prevention or repression. remain valid and
need to be addressed by the international community
if it seriously intends to combat genocide. =

* see A Cassese: Human Rights, p.77
*3 see L.Kuper: Prevention of Genocide, p.104, who argues that gross violations of human rights should be considered as constituting
a threat to peace according to Article 39 of UN-Charter.

! Such measures may include complete or partial interruption of economic relations and of rail. sea, air, postal. telegraphic. radio.
and other means of communication, and the severance of diplomatic relations as well as demonstrations. blockade. and other opera-
tions by air. sea. or land forces of Members of the United Nations.

** see UN: The UN and Human Rights, 1945-1995, 1995

% sec Amnesty International: Agenda for a new United Nations High Commissioner for Human Rights. April 1997 pp.2-7

%7 see ibid., p.3

¢ Resolution 1503 of the Economic and Social Couneil, 29/5/1970

** see A.H.Robertson and J.G Merrils: Human Rights. pp.74-78, and UN: UN Action, pp.23.24.312-314

% Resolution 1235 of the Economic and Social Council, 6/6/1967

" see A.H.Robertson and J.G Merrils: Human Rights. pp.78,79

2 see ibid. pp 84-87. and UN: TN Action, pp.21.22,72.73 94 95

¥ see ICJ Rep. 1993, order of 8/4/1993 at para 52 A and B and reaffirmed in second order of 13/9/1993. at para 61

™ see ICJ Rep. 1993, order of 8/4/1993 at para 45

** see J.H.Bello: International Decisions; Application of the Convention on the Prevention and Punishment of the Crime of Genocide
( Bosnia-Herzegovina v. Yugoslavia). Preliminary Objections, J udgement, International Court of Justice, July 11, 1996 in: The Ameri-
can Journal of International Law, Vol.91, 1997, pp.121-126 :

¢ UN Special Rapporteur 1985 pp.27, 56

" sec A.Cassese: Human Rights, p.77

*® see S.Grant: Dispensing International Justice: The Yugoslav and Rwandan Criminal Tribunal in: Interights Bulletin,Volume 9,
No.2, 1995, pp.61-65

"% see Christopher Bellamy: Bosnian Serb found guilty of war crimes in: Independent, May 8 1997

" see UN Doc. A/49/335, 1 September 1994
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The UN record of preventing

and punishing genocide

here have been innumerable cases of atrocities

committed since the foundation of the UN that
have been called genocide, even if they did not fall
within the purview of the definition of genocide in
the Convention. Among them are, inter alia, the mas-
sacre of hundreds of Balubas by the Congolese na-
tional army in 1960%', the extermination of the Hutu
by the Tutsi in Burundi in 1965 and 1972%%, massa-
cres committed by the Pakistani army in 1971 against
the people who were to become Bangladesh®®, the
killings of Ache Indians in 1970-1974 with the com-
plicity of the government authorities of Paraguay®™®',
atrocities committed by Idi Amin’s regime in Uganda
against political and ethnic opponents in the period
of 1971-1978%%_ the extermination of approximately
two million people for ideological reasons by the
Khmer Rouge in Cambodia between 1975 and
19782 the massacre of Palestinians perpetrated in
Lebanon with complicitous inaction by the Israehi
armed forces?’, the Anfal campaign of bombarding
and killing thousands of Iragi Kurds by means of
chemical warfare committed by Sadam Hussain’s
forces in 19882, and the recent cases of mass mur-
der commutted in Yugoslavia mainly by Serbian forces
against Bosnian Muslims®** and in Rwanda by the
Hutus on the Tutsis?, not to forget the continumg
oppression taking place in East Timor™'. Tibet*-,
southern Sudan®? and Turkish Kurdistan®* as exer-
cised by the Indonesian, Chinese, Sudanese and Turk-
ish governments respectively.

The acts of genocide against the Tamils in Sri
Lanka® need to be recalled in order to complete this
non-exhaustive enumeration of cases of genocide.
Given this account of outrageous crimes that have
caused inconceivable suffering and have cost mil-
lions of lives. it should be expected that the preven-
tion and punishment of crimes of genocide would be
one of the prioritics of UN activities.

Until recently, the reverse has been the case and UN
activities on genocide have repeatedly been called a
failure.2?® A brief account of UN responses to geno-
cide will confirm this verdict.

In 1960, the UN Security Council decided that troops
had to abstain from intervening in Congo despite
urgent calls by the then General-Secretary Dag
Hammerskjold.?" In 1971. neither the UN General
Assembly nor the Security Council took any deci-
sive action to prevent the genocide of Bangladeshis
by Pakistani troops. The Sub-Commission on Pre-
vention of Discrimination and Protection of Minori-
ties also failed to act despite requests by international
human rights organisations to do so.** The cases of
Burundi. the Apache Indians in Paraguay, Uganda
and Cambodia were dealt with in a similar fashion
of no decisive action being taken.*”

The immediate post cold-war era witnessed two hor-
rendous ethnic conflicts that led the UN to take

stronger action. In addition, the case of
the Kurds in Iraq has triggered inno-
vative ways of preventing genocide.

In Yugoslavia, the Security Council
was actively engaged in bringing

about a peaceful settlement of the

dispute. Despite its efforts and the
dispatch of peacekeeping troops which
at least partly prevented further war
atrocities taking place, the UN ulti-
mately failed to halt the war and to
prevent acts of genocide. The UN
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engagement has thus been rightly criticised as being
inadequate which is due to a strategy of restricting
the extent of the conflict instead of radically stop-
ping the war in the first place or contributing to a
long-term solution. The same assessment has been
made with regard to UN action in Rwanda. Both strat-
egies were marked by favouring humanitarian relief
when the damage had already been done, over swift
political action to devise ways to prevent a simmer-
ing ethnic conflict from escalating into genocide.>®
Nevertheless, both events triggered the establishment
of international criminal tribunals which is a posi-
tive step if punishment is regarded to be a means of
Justice and deterrence for future crimes.

In Iraq, the attack on Iragi Kurds by Iraqi troops in
the aftermath of the Gulf-war prompted the allied
forces to set up a safc haven, i.e. a demarcated, pro-
tected territory for the Kurdish population in 1991,
In addition, a no-fly zone was imposed which pro-
hibited Iraqi aircraft from operating in the northern,
Kurdish region of Iraq. Due to the conflicting politi-
cal interests in the region, in particular concerning
Turkey and Iran, and renewed involvement of Iragi
ground troops in fights between Kurdish factions,

the situation in Iraqi Kurdistan remains explosive.
Nevertheless, the innovative measures provided at
least temporary protection to the population and ena-
bled the Kurds to exercise some form of self-govern-
ment in the region.>”'

There appears to be some scope for more effective
UN action in future cases of genocide by utilising
and further developing the methods employed in the
cases described above. However, the end of the cold
war has not meant that decision-making within the
UN is based on objective criteria. Political interests
and considerations are still predominant factors on
the basis of which the most influential participants
within the UN, especially the Security Council, de-
rive their decistons. Therefore, even in clear cases of
a looming genocide or a genocide already occurring,
what kind of action is taken will depend very much
on the political position of the country in question in
relation to the major actors in the international arena.
In general terms, the UN still appears to favour a
reactive, 1.¢. providing humanitarian relief during and
after a conflict, over a proactive, i.c. intervening,
possibly forcibly, at an early stage of a conflict, strat-
egy in dealing with situations of genocide, i

! see A Cassese: Human Rights, p.79

2 see L Kuper: International Action against Genocide, p.10 and R.Lemarchand: Rwanda and Burundi, Praeger. New York. 1970
* see ibid..p.6 and K.Chaudhuri: Genocide in Bangladesh. Ornient Longman, Bombay.1972
™ see ibid.p.9 and R.Arens. ed.; Genocide in Paraguay, Temple Umversity Press, Philadelphia, 1976
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see A.Cassese: Human Rights, p.84

*% see ibid., p.10 and International Commission of Jurists: Uganda and Human Rights, Geneva, 1977
see B Kierman: The Cambodian Genocide in:G.J. Andrepoulos: Genocide, pp.191-228

** see M.V.Bruinessen: Genocide in Kurdistan? in:G.J. Andrepoulos: Genocide, pp.141-170
* see lan Traynor: Judgement day for Hague court in: Guardian, 7 May 1997, p.11

290

see T Sellstroem: The International Response to Conflict and Genocide: Lessons from the Rwanda Experience. Copenhagen. 1994

1 see F.Chalk&K Jonassohn:History and Sociology of genocide, p.12 and J Dunn: East Timor: A case of cultural genocide in:

G.J.Andreopolous: Genocide, pp.171-190

292

Reporter 1994, pp.21-72

293

see H.Josephin, K.J.Harvey, J.Denise and M.E Landorgan: Independence for Tibet: an international law analysis in: China Law

see Human Rights Watch/Africa: Behind the red line: political repression in Sudan, New York. 1996

# see recent case law of the European Court on Human Rights, finding Turkey in breach of several Convention articles. in particular

135

Definition of Genocide in: G.J. Andreopoulos: Genocide, p.64
% see L.Kuper: International Action against Genocide, p.11
#7 A.Cassese: Human Rights, pp.81-83

% sec L.Kuper:International Action against Genocide, p.10
% see ibid. pp.10,11

coneerning its policy of destroying Kurdish villages, killing Kurdish civilians, and its torture practices
scc L.Kuper: International Action against Genacide, p.15 . A.Cassese: Human Rights, p.80 and LW.Charny: Towards a Generic

* see T.Findley: Armed conflict prevention, management and resolution in: SIPRI Yearbook 1995, pp.37-82, see also: J Karhilo: Case
study on peacekeeping: Rwanda in: SIPRI 1995, pp.100-116 and M.Zucconi: The former Yugoslavia: Lessons of war and diplomacy in:

SIPRI 1995, pp.211-229

3% see H.Cook: The Safe Haven in Northern Iraq, Human Rights Centre, Essex, KHRP, London, 1995
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UN record on Sri Lanka

N one of the UN organs has directly intervened in
Sri Lanka to prevent acts of genocide. Nor has
any international tribunal been established to try those
responsible for acts of genocide in Sri Lanka. Al-
though events in Sri Lanka fall within the category
of internal conflicts with an international dimension,
no initiatives of either the UN Security Council or
the UN Secretary-General have been made to send
peace-keeping troops to Sr1 Lanka. UN officials and
member states have repeatedly stated that they are
unable to intervene as long as both parties are not
committed to peace *™ Thus, the stalemate regard-
ing the peace talks and the objection of the govern-
ment to any form of third-party involvement appears
to prevent any UN peace missions to Sri Lanka, be-
sides possible political motives of UN member states
not to intervene in Sri Lanka.

However. events in Sri Lanka have been scrutinised
in terms of human rights violations prior to and dur-
ing the war. In 1983, the Sub-Commission on Pre-
vention of Discrimination and Protection of Minori-
ties adopted a resolution on Sri Lanka concerning
the communal violence against the Tamil-speaking
people in which it called for information from Sri
Lanka and recommended that the Commission ex-
aming the sttuation.*™”

In 1987, the UN Commission on Human Rights called
upon all parties to the conflict to respect the univer-
sallv accepted rules of humanitarian law, to renounce
the use of force and violence and to pursue a negoti-
ated political solution.

Throughout the 1980s, the UN Working Group on
Enforced or Involuntary Disappearances, the UN
Special Rapporteur on Torture and the UN Special
Rapporteur on Extrajudicial, Summary or Arbitrary
Executions raised cases of disappcarances (936 cases
of reported disappearances at the end of 1989), tor-
turc and deaths in custody as well as cases of possi-
ble extrajudicial executions.**

In the 1990s. the UN Special Rapporteur on Tor-
turc™ and the UN Special Rapporteur on Extrajudi-
cial. Summary or Arbitrary Executions®” have con-
tinuously reported cases concerning Sri Lanka and
raised them with the government. There have also
been reports of the Working Group on Arbitrary

&2

Detention®"", of the Special Rapporteur on the Elimi-
nation of Religious Intolerance®™, and on Internally
Displaced >

The UN Working Group on Enforced and Involun-
tary Disappearances visited Sri Lanka in 1991 and
1992 3% In its reports, it expressed concern over the
large number of disappearances and recommended
that the ERs and the PTA be brought into line with
accepted international standards regarding due proc-
ess and the treatment of prisoners. In 1996, the Group
stated that since its establishment in 1980, 11,513
cases of disappearances alleged to have occurred in
Sri Lanka were reported to it, the second highest to-
tal number for any individual country.”"' The Group
expressed its concern at the continuing high level of
newly reported cases of disappearances in Sri Lanka
and the large number of unresolved cases of past dis-
appearances.’'? In 1995, the Working Group com-
mented on the increase in new cases as follows: “Noi-
withstanding the cooperation which the working
group has received from the government, it Is
alarmed at reporis according 1o which the previous
patiern of systematic disappearances seems o be
re-emerging” "3

The Human Rights Committee has so far examined
three periodic reports of Sri Lanka submitted pursu-
ant to Article 40 of the International Covenant on
Civil and Political Rights. The third periodic report
was examined on 24 and 25 July 1995 41" In its gen-
eral comments. the Committee stated that the report
was not satisfactory. in particular lacking detailed
information and being submitted too late. The Com-
mittee then considered the ERs and the PTA. Several
aspects of these laws were criticised by members of
the Committee which concluded: “The Committee
considers that the domestic legal system of Sri Lanka
coniains neither all the rights set forth in the Cov-
enant nor all the necessary safeguards to prevent
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their restrictions beyond the limits established by
the Covenant.”

This statement applied in particular to Article 9 of
the ICCPR, which stipulates the right to liberty and
security of person, prohibits arbitrary arrest and de-
tention and provides for judicial safeguards. and
Article 10 which requires that all persons deprived
of their liberty shall be treated with humanity and
with respect for the inherent dignity of the human
person. The third part of the review concerned gov-
ernment measures relating to the implementation of
the rights granted in the ICCPR. The Committee rec-
ommended that the State party consider acceding to
the Optional Protocol; that due consideration be given
to the provisions of the Covenant in the present ef-
forts to reform the Constitution, in particular regard-
ing derogations; that the death penalty may only be
imposed for the most serious crimes and be ultimately
abolished; that the Convention against Torture Act
be amended to bring it in conformity with Article 7
(prohibition of torture) of the Covenant. It also ex-
pressed concern regarding the effectiveness of the ha-
beas corpus remedy in respect of those arrested un-
der the PTA as well as regarding the multiplication
of bodies to promote and protect human rights and
the narrow mandate of Commissions investigating
past human rights violations and the non-conformity
of the basic principle of fairness in their ‘appoint-
ment. Moreover. several members of the Committee
expressed their concerns at the ineffectiveness of the
fundamental rights petition and the impunity enjoyed
by the security forces.

At the 53rd session of the UN Commission on Hu-
man Rights on 9 April 1997, a record number of 53
Non Governmental Organisations (NGOs) called for
the ending of the Sri Lanka-Tamil Eelam war and

2 see ILI.Whall: Right to Self-Determination, p.311i
% see L Kuper: Prevention of Genocide, p.222

the withdrawal of Sri Lanka’s occupving forces from
the Tamil homeland. The NGOs have consultative
status with the UN Economic and Social Council and
included organisations such as the International Com-
mission of Jurists, the World Council of Churches,
the International Human Rights Law Group and the
International League for the Rights and Liberation
of Peoples. Their joint statement, indicating the grow-
ing concern at the genocidal situation prevailing in
Sri Lanka, expressed grave concern at the violation
of humanitarian law and human rights in Sri Lanka.
It stated that “the civilian Tamil population contin-
ues o be a target of military operations™, that “there
are more than 825,000 displaced Tamil civilians liv-
ing under appalling conditions which include acute
shortages of water, food and medicine” _ and that
“disappearances, extra judicial killings, rape. tor-
ture, arbitrary arrest and indefinite detention in the
context of war continue " Moreover. it was  “im-
perative that the Tamil People choose their own po-
litical and national status.” The statement also called
for a political solution, “which recognises the right
of the Tamil people to determine their political sta-
Hageshs

The United Nations High Commissioner for Refu-
gees has also become involved in Sri Lanka through
the provision of humanitarian aid for refugees. How-
ever, its repatriation programmes and its position
papers released in 1995 and 1996, which declare Sri
Lanka to be a safe country for Tamil refugees. have
come under fierce criticism.*'®

The UN Secretarv-General also intervened at the
height of the refugee crisis following the capture of
Jaffna by the Sri Lankan army. However. his plea to
employ the UN to help Tamil refugees received a
hostile response from the government *'’ [

* see UUN: UUN Actions, p-343 concerning UN actions regarding Sri Lanka in the 1980s

" see B/CN.4/1996/35 & Add. |
% gee E/CN.4/1996/4
7 see E/CN.4/1997/Add.1 Dec No.1/1996

™ see E/CN.4/1993/62 & Corr.1 and E/CN4/199591 & Add.1

** see E/CN.4/1994/44/Add.1 and E/CN.4/1 995/50)

1% see E/CN.4/1992/18/Add. 1 of 8/1/1992 and E/CN.4/1993/25/Add. |

3 B/CN.4/1997/34, para.318
2 ibid. para. 323 and 327
" E/CN.4/1996/38,para 397

! see UN CCPR/C/79/Add.56, see also discussion of report in: Amnesty International: Sri Lanka Under serutmy by the Human Rights

Committes, December 1995

315

1997, p.6

% see Refugee Council: Protection Denied. pp-8.9

sec Geneva: “ Withdraw oceupying forces from Tamil homeland™ Geneva: Call by record number of 53 NGOs in: Hot Spring. April

*" see Vasantha-Rajah: Tamil Fxodus and Beyond, L.Samarasinghe, Londen. 1996.p.21
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Sri Lanka’s record

of enforcing the Genocide Convention

here are no known cases in which an accused
has been charged with acts of genocide in Sri
Lanka.

Successive governments have failed to conduct inde-
pendent inquiries and to take action against those
responsible in relation to the race riots.”'® The 1956
and 1958 riots, army attacks during the 1961 mili-
tary occupation, although being the subject of an
official inquiry, and the 1974 attack on the Tamil
Conference were treated as some kind of natural dis-
aster without setting the criminal machinery in mo-
tion n spite of police non-interference or active par-
ticipation in these acts. In 1977, the report of the
Sansoni commission was not followed up by adequate
prosecution of the culprits who were instead granted
indemnity. No action is reported to have been taken
to bring to justice the perpetrators of murder, assault.
rape and looting during the 1981 riots. The 1983 n-
ots and prison massacres were cither investigated by
means of inconclusive police inquiries or went com-
pletely unpunished. In 1988, the Indemnity (Amend-
ment) Act was passed which gave immunity from

prosecution to all members of the security forces from
1/8/1977-16/12/1988, provided that their orders were
carried out in “‘good faith” and in the “public inter-
est.”

Being operative between 1990 and 1995, a presiden-
tial commission of inquiry into the illegal removal of
persons that occurred after 11 January 1991 recom-
mended at the end of 1995 the prosecution of those
responsible in approximately 100 cases of disappear-
ances, which are currently under investigation *'*

An inquiry into the killings of Tamil civilians by the
army in Kokkaddichcholai in June 1991 found that
the deaths had resulted from deliberate retaliatory
action. Of 20 military personnel tried by a military
tribunal, none was found guilty of murder. The only
action taken was the dismissal of the lieutenant
charge who was convicted of failing to control his
troops and disposing of bodies illegally at the site of
the massacre?, Several other cases of extrajudicial
executions, disappearances, murder. rape and torture
were either not tried at all or failed to reach any con-

Floating dead bodies
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clusion **'

In July 1994. Amnesty Inter-
national published a document
Sri Lanka: When will justice
be done? which highlighted 18
cases of extrajudicial execu-
tion and disappearance that oc-
- curred in Sri Lanka sirice 1983.
It found that, although in the ma-
jority of cases some form of in-
vestigation or prosecution had
taken place. the outcome had
been far from satisfactory.
Moreover, some of the investiga-
tions seemed to have been set up in
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order to silence public outcry at the time without any
rcal determination to bring those responsible to jus-
tice. 3%

In 1994, three commissions were established by the
new government whose mandate was to investigate
disappearances that had occurred since | January
1988. Although they had not yet heard evidence in a
large number of complaints, the Commission was
directed to terminate in December 1996. The Com-
missions have submitted their reports but the gov-
ernment has not announced measurers to punish a
large number of security force personnel found guilty.
The investigations have been criticised for not in-
cluding more than 680 cases of disappearances re-
ported prior to 1 January 198832

Throughout 1995 and 1996, several prosecutions of
perpetrators of murder and rape were initiated. How-
ever. in relation to the extra-judicial executions in
Colombo in 1995 and at Kumarapuram and Kanniya
in 1996, the accused were released on bail after they
had been charged, and did reportedly return to army
service in the northeast.’?* In March 1997, the Co-
lombo Bolgoda death squad case against the 22 mem-
bers of the Special Task Force was taken off the court
roll because the accused and the Attorney General
failed to appear for two hearings.’* The Magistrate
called the absence of the Attorney General’s Depart-
ment an obstruction of justice: a fact that was also

criticised by human rights agencies as encouraging
impunity, 32

The case concerning the massacre at Kumarapuram
is currently awaiting a decision on indictment. How-
ever, key witnesses expressed fears for their safety
since at least one high-ranking officer involved in
the incident has not been arrested and continues to
be in charge of an army camp in the area.®”

Despite the stated commitment of the new govern-
ment to bring the perpetrators to justice and despite
a few inquiries and prosecutions, impunity for mem-
bers of the security forces remains a serious prob-
lem *3

Despite several Supreme Court rulings on the con-
tinuing occurrence of torture and on the breach of
ERs by officials including the Defence Secretary in
December 1996, thus far no action has been taken. ™

The continuing impunity for acts of a genocidal na-
ture in the form of lacking prosecution into past
crimes, various indemnity laws and apparent short-
comings in the prosecution of members of the secu-
rity forces for crimes committed since 1988, does
not only amount to a failure of Sri Lanka to enforce
the Genocide Convention but also fails to prevent
the future commission of those acts by not holding
the perpetrators responsible.

Y18 see above: Acts of genocide: The evidence

** see Amnesty International: Wavering Commitment, p.30
% see Amnesty International: Annual Report 1993, p.266
1 see Amnesty International: Summary of concerns, p.6

2 see Amnesty International: Time for truth and justice, April 1995, pp.20-23
23 gee Arqncsty International: Wavering Commitment, p.30. see also on lack of progress in prosecuting army oflicers implicated in
cases of disappearances: Report of the Working Group on Enforced or Involuntary Disappearances. E/CN.4/199734. para. 323

™ gee Amnesty International: Waverin g Commitment.,p29

" see Sri Lanka Monitor, No.111, April 1997, p.3
* see Sri Lanka Monitor, No,110, March 1997, p.4
" Amnesty International: Wavering Commitment, p.29

¥ see US State Department: Country Report 1996. introduction

** see Sri Lanka Monitor, No.111, April 1997, p.3
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A Note on Secret Disposal of Bodies
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Humanitarian Intervention

T he possibility of humanitarian intervention has
repeatedly been referred to as being the most cf-
fective means of preventing the commission of geno-
cide outside the UN *** Humanitarian intervention has
classically been defined as the reliance upon force
for the justifiable purpose of protecting the inhabit-
ants of another state from treatment which is so arbi-
trary and persistently abusive as to exceed the limits
of the authority within which the sovereign is pre-
sumed to act within reason and justice.” According
to this definition, humanitarian intervention would
be justified in cases of genocide.

However, humanitarian intervention constitutes use
of force and conflicts with the principle of non-inter-
vention and possibly with Article 2 (4) of the UN
Charter. It is therefore controversial whether humani-
tarian intervention is lawful under international law.
and if so, under what conditions **? Given the com-
mitment to human rights laid down in the preamble,
Article 1 (3), 55 (c) and 56 of the UN-Charter. there
1s a strong case for the use of humanitarian interven-
tion 1n cases of genocide. In order to prevent abuse
of the use of force, humanitarian intervention is re-
garded to be lawful only if there 1s the commission
of large-scale atrocities in the country of interven-
tion, if the intervention is based on an overriding hu-
manitarian motive, if it takes place giving considera-
tion to a preference for joint action. if it is propor-
tional to the objective sought to be achieved and if
all available remedies have been exhausted 32

Examples of humanitarian intervention in genocidal
situations are the employment of troops by India in
the case of East Pakistan 1971 and by Vietnam in
Cambodia in 1978. They have been received as a
matter of fact but werc overshadowed by specific
historical constellations and political motives. Thus.
they cannot be said to constitute precedents for fu-
ture cascs of humanitarian intervention. Neverthe-
less. they achieved the objective of halting acts of
genocide and might for this reason provide valuable
lessons for possible preventative measures in future.

However, the main international body to employ force
remains the UN which should by all possible means
be seized with initiating collective action, e.g. through
peace-keeping forces. instead of emploving the con-
troversial means of humanitarian intervention. |

" see B Harff: Genocide and Human Rights, pp.24.25 and N.Rodley (ed): To Loose The Bands Of Wickedness: International Interven-

tion in Defence of Human Rights. Brassey’s. London. 1992

1 Stowell in 1921 quoted in B.Harff: Intervention in Genocidal Situations, p.147
2 gee ibid. and JA R Nafziger: Self-Determination and Humanitarian Intervention in a Community of Power in: Denver Journal of

International Law and Policy. Vol.20:1, Fall 1991, pp.21-26
133
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see M.J.Bayzler: Reexamining the Doctrine of Humanitarian Intervention in the Light of the Atrocities in Kampuchea and Ethiopia
in: Stanford Journal of International Law. Summer 1987, pPp.598-607
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The Indian intervention
in Sri Lanka

I n June 1987, Indian vessels and air force entered
Sri Lankan territory to deliver relief supplies to
the beleaguered Tamil civilians living in the Jaffna
peninsula. India, which includes the state of Tamil
Nadu with 60 million Tamil speakers in the south
and has pursued a policy of being the main regional
power in South Asia, took this step after it had with-
drawn its good offices in February 1987, This was
the outcome of unsuccessful peace talks, such as the
1985 Thimpu Talks under Indian sponsorship, and
the deterioration of the humanitarian situation in the
northeast in the beginning of 1987 due to a massive
military offensive of the Sri Lankan army.*

In the light of a massive influx of Sri Lankan Tamil
refugees into Tamil Nadu and strong domestic pres-
sure, India decided to intervene to end the military
actions in the northeast. Sri Lanka strongly objected
to the violation of its territory but agreed reluctantly
to peace talks when international actors, such as the
US, voiced no opposition against the Indian inter-
vention since it was of a humanitarian nature.**

In July 1987, the Indo-Sri Lanka accord was signed
without the participation of the LTTE which opposed
the agreement. The Accord provided for the pres-
ence of Indian Peace Keeping Forces in the North-
ecast which were to exercise security functions, dis-
arm the Tamil militant groups and monitor elections
to the newly formed provincial councils.** The [PKF
withdrew in March 1990, having failed to achieve
any of the purported objectives. For the three years
of its stay, it had been drawn into the conflict as it
engaged in fighting with the hostile LTTE. Moreo-
ver, serious human rights violations were committed
by the IPKF. The Accord also sparked the insurgency
of the Janatha Vimukthi Peramuna (JVP), a nation-
alist marxist movement, in the south which resulted
in more than 20,000 casualties.>’

With hindsight, India’s intervention has been a two
edged sword that failed to provide a long-term pre-
vention of acts of genocide taking place. Although it
helped to prevent large-scale killings of Tamil civil-

ians by means of stopping the army’s military offen-
sive, it was not able to substantially improve the situ-
ation in the long-run for a number of reasons. The
manner of its intervention offended the Sni Lankan
government, the Indo-Sri Lanka accord failed to re-
spond to Tamil demands and its pro-government ori-
entation aroused the hostilities of the LTTE, the man-
ner of the Indian occupation sparked the opposition
of Tamil civilians, and the fact of its intervention
fuelled Sinhalese fears of Indian dominance in Sri
Lankan affairs. Although humanitarian in nature, the
intervention failed to win the necessary support of
the political participants in Sri Lanka. Regardless of
the legality of the intervention, it demonstrated the
limits of such an action in the context of opposition
in the intervening country which was in India’s case
deeply bound up with the history and previous po-
litical relations between the two countries. Against
this background, it proved impossible to confine the
intervention to a humanitarian role. Realising that
any lasting protection of the Tamils needed a politi-
cal solution, India became involved in political con-
siderations, using its military strength as a leverage.
The need of any humanitarian intervention to solve
the causes of the conflict 1s its major dilemma since
the intervening state is bound to be drawn into the
conflict or has to withdraw without having achieved
its aim.

The Indian intervention demonstrates the limits of a
unilateral humanitarian intervention by a regional
power. Multilateral actors, be it on a regional or an
international basis, appear politically to be in a bet-
ter position to intervene by virtue of their interna-
tional mandate.

Nevertheless, India continues to play an important
role in the Sri Lankan conflict. Tamil Nadu has been
and still is, at the time of writing, directly affected by
the massive refugee influx which began in 1995.
There is thus an immediate impact on India which
makes it aware of the humanitarian suffering caused
by the war. Moreover, although it has proscribed the
LTTE and appears reluctant to directly intervene in
Sri Lanka, India is still believed to be a key third
party in any attempt to mediate between the warring
factions in Sri Lanka due to its influence in the re-
gion,**® O

34 see S.D.Muni: Pangs of Proximity, p.90

3% gee ibid. p.97

36 gee S.D.Muni: Pangs of Proximity, pp.104,105
17 gsee E.Nissan: A Bitter Harvest, pp.17,18

38 gee Sri Lanka Monitor, No.111, April 1977, p.1
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Possible alternative enforcement mechanisms

under International Law,

especially concerning the prevention of genocide.

nforcement mechanisms concern not only the pun-

ishment for the crime but most of all the preven-
tion of it. The UN Special Rapporteur on Genocide
proposed a variety of measures which should be
adopted to prevent genocide.>* He first of all stressed
the priority problem of preventing great loss of life.
This should be achieved by means of international
short-term and long-term action which would need
to relate to different stages in the evolution of a geno-
cidal process:

- anticipation of its happening: which should be based
on a data bank of continuously updated information
as well as on further research into the causation of
genocide, in particular psychopathic dehumanisation,
and the development of public awareness of viola-
tions of human rights.

- early warning: which would be based on indicators
implying evidence of an impending genocidal con-
flict. such as mounting repression, increasing polari-
sation, mass famine and exoduses of refugees. If such
a warning is received, the following steps should be
taken: investigation of allegations; activating dif-
ferent organs of the UN, making representations to
national governments and to interregional organi-
zations for active involvement. asking for the sup-
port of the international press in providing infor-
mation; asking racial, communal and religious lead-
ers to intercede; arranging the immediate involve-
ment of suitable mediators and finally the possibil-
ity of sanctions by means of economic boycott and
selective exclusion from participation in interna-

*** see UN Special Rapporteur 1985, pp.41-45
" see UN Special Rapporteur 1978

tional activities and events.

- an international body to deal with genocide: which
should be established under the Genocide Conven-
tion as a new. impartial body of the highest calibre.
Its task would be to investigate questions of fact con-
cerning allegations of genocide and. in cases where
there are strong and reliable indications that geno-
cide was taking place. it should be empowered to
invite the State party concerned to submit its obser-
vation with regard to the allegations of genocide and
designate one or more of its members to make a con-
fidential inquiry and to report to the committee ur-
gently.

- an international human rights tribunal or court,
as well as instituting universal jurisdiction as recom-
mended in the previous study on genocide. > It should
be noted that the institution of universal jurisdiction
over cases of genocide is already lawful for any indi-
vidual country as a matter of customary international
law and has been urged to be included as a matter of
treaty obligation under the Genocide Convention **

The proposals of the Special Rapporteur would cer-
tainly help in preventing further cases of genocide.
but have. except for the foreseeable establishment of
the International Criminal Court. not been put into
practice so far. It is one of the lcading among scveral
calls to seriously tackle the scourge of genocide to
which the mternational community has so far failed
to respond adequatelv by taking appropriate action,

' see M.C.Bassiouni: Crimes against humanity in international criminal law, M.NijhofT Publishers. Dordrecht. Boston. London.
1992, p.274 and L.R Beres: Reason and Realpolitik in: . W.Charny: Toward the understanding

and prevention of genocide, p.314
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n Sri Lanka, all the early indicators of a looming or already occur-

ring genocide that have been identified by L.Kuper™- and the Spe-

cial Rapporteur are to some degree present: mounting repression
against an ethnic group, increasing polarisation. SUmmary ¢xecutions.
small-scale massacres. exodus of refugees and violations of human
rights. According to the Special Rapporteur. such a situation warrants
the collection of updated data and the triggering of carly warning mecha-
nisms. The following recommended strategies will be modelled after the
proposed strategies of the Special Rapporteur and will in particular fo-
cus on legal mechanisms available to prevent acts of genocide. Where
appropriate, additional political measures will be recommended which
incvitably concern the continuing war.

Strategies denote the existing interna-
tional mechanisms and available politi-
cal avenues that might be utilised by
various actors with a view to prevent
genocide. In the Sri Lankan context, the
latter strategies are predommantly fo-
cused on the peace process. There are
numerous state and non-state actors that
are currently trying to play a mediating
or facilitating role in the advancement
of pcace. However, as long as there is
little prospect of a ceasefire or lasting
peace in the near future, which appears
to be the case regarding the current
phase of the war. other means that are
not directly aimed at conflict resolution
should be emploved. The principal ac-
tors in doing so are NGOs and individu-
als who should sct the international
mechanisms in motion or exert political
pressure. Ultimately, international bod-
ies and individual states, especially Sri
Lanka herself. have to take appropriate
action in order to prevent future geno-
cide in Sri Lanka. Their role will be scru-
tinised on the basis of their obligations
under international law to prevent geno-
cide.

The following actions should be consid-

ered to prevent future genocide in Sri - :
Lanka: ] Tamil Refugees

M2 gee | Kuper: Prevention of Genocide, p.20

70 The International Crime of Genocide” The Case of the Tamil People in Sri Lanka

Digitized by Noolaham Foundation.
noolaham.org | aavanaham.org



UN High Commissioner
for Human Rights

T he UN High Commissioner for Human Rights is

the new focal point of the UN’s human rights ac-
tivities. One of his main tasks is the reaction to cases
of serious human rights violations and prevention of
human rights violations. Concerning Sri Lanka, the
High Commissioner should be called upon to con-
duct a fact finding mission to Sri Lanka in order to
investigate the allegations of gross human rights vio-
lations. He should also be called upon to conduct an
indepth study about the causes of the conflict in Sri
Lanka with a view to prevent further human rights
violations. This would in particular concern allega-
tions of racial discrimination, which fall within the
mandate of the High Commissioner, as well as the
question of the denial of Tamil self-determination as
a major source of the genocidal conflict. On the ba-
sis of his findings concerning gross violations of hu-
man rights in Sri Lanka, including acts of genocide,
the High Commussioner should be called upon to es-
tablish a dialogue with the government with a view
to ensuring respect for human rights and. should such
a dialogue not result in an improvement of the hu-
man rights situation. to activate the UN machinery
with a view to exert political pressure on Sri Lanka,
possibly under threat of sanctions. I

|
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UN Commission
on Human Rights

he sessions of the UN Commission on Human

Rights are an important forum where the inter-
national community can be alerted of the situation in
Sri Lanka. Under one of its agenda items. the Com-
mission considers “Question of the violation of hu-
man rights and fundamental freedoms in any part
of the world”. This item enables NGOs that have
consultative status with ECOSOC to issue statements
concerning the situation in a particular country. On
9 April 1997, 53 NGOs used this mechanism to is-
sue a joint statement on the continuing occupation of
the Tamil homeland by Sri Lankan forces. This state-
ment specified a number of features of the current
military operations which have in this study been iden-
tified as possibly constituting acts of genocide. Such
a statement might result in the adoption of a resolu-
tion by the Commission in which it cxpresses its view-
point on the situation. The 33 NGOs urged the Com-
mussion to adopt such a resolution “calling upon the
government of Sri Lanka to cease all military op-
erations against the Tamil civilian population. to
withdraw the occupying forces from the Tamil home-
land. 1o lift the blockade in the North-East, and to
allow humanitarian aid.”

The Commission might also look into the situation
in Sri Lanka under the 1235 procedure. This proce-
dure has the advantage of being public and country
specific. Should the Commission so decide. a thor-
ough study of the violation of human rights and fun-
damental freedoms in Sri Lanka might be conducted
by an appointed Working Group or Special
Rapporteur. This procedure may finally result in a
resolution condemning the situation in Sr1 Lanka and
a report to the General Assembly. The utilisation of
the latter options by the Commission depends almost
entirely on political considerations. Given that the
procedurc cannot be imtiated by individuals and
NGOs. it would be necessary for NGOs that have
consultative status with the Economic and Social
Council to intervene with a view to urge the Sub-
Commission or a member statc to initiate the 1235
procedure. £

Il

Digitized by Noolaham Foundation.
noolaham.org | aavanaham.org



The 1503 procedure:

he examination of communications which reveal

a consistent pattern of gross violation of human
rights in Sri Lanka, although being confidential,
would enable the Sub-Commission on the Preven-
tion of Discrimination and Protection of Minorities
and the Commission on Human Rights to exert po-
litical pressure on St Lanka. Should the Sub-Com-
mission refer the situation to the attention of the Com-
mussion of Human Rights. the latter can determine
pursuant to Article 6 of Resolution 1503:

a) whether it requires a thorough study by the Com-
mission and a report and recommendation thereon
to the Council:

b) whether 1t may be a subject of an investigation
by an ad hoc committee io be appointed by the Com-
mission which shall be undertaken only with the
express consent of the State concerned and shall be
conducted in constani co-operation with that State
and under conditions determined by agreement with
it.

The possible investigation into allegations of human
rights violations on a large-scale. including genocide,
might result in the activation of other UN bodies.
such as the Economic or Social Council or the Gen-
cral Assembly. It has certainly the potential of bring-

ing the case of Sri Lanka back onto the UN agenda.
In order to be most effective, a communication, which
should be sent to the UN Secretary General in care
of the Human Rights Centre, Geneva, should specify
the allegation of genocide. However, given the huge
number of communications, the overriding political
considerations prevailing in the UN Human Rights
Commission, the confidentiality and slowness of the
procedure in cases in which it is initiated. and the
possible unwillingness of the UN Human Rights
Commission to act effectively, its prospect of result-
ing in swift and adequate UN action might be lim-
ited.343

A communication alleging acts of genocide should
clearly identify the author, should be objective in its
content and should be as clear and specific as possi-
ble regarding allegations of violations of fundamen-
tal rights. Moreover, domestic remedies need to have
been exhausted in relation to the acts complained
about unless such a requirement was futile. i.e. be-
cause of the existence of impunity for members of
the security forces and evidence that successful pros-
ecutions are not forthcoming. Thus, utilising the 1503
procedure in order to prevent genocide in Sri Lanka
would require a thorough, quasi-judicial communi-
cation according to the relevant procedures.

342

Dealing With Iuman Rights Matters, August 1989, pp.13-15
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The international community

The international community acts through inter-

national bodies, regional bodies and individual
states. It plays an important role in the prevention
and occurrence of genocide. It can not only, by way
of public opinion, condemn or justify acts of geno-
cide or initiate action through the UN or regional
bodies, but also contribute to the perpetration of acts
of genocide by either facilitating or not adequately
preventing them. The latter point concerns the arms
trade and public foreign aid to Sri Lanka.

Since the 1980s, the condition of adherence to inter-
national human rights standards by the receiving gov-
emment for the issuing of arms export licences, the
granting of foreign aid and the support in multilat-
eral lending institutions has been identified as a lev-
erage which might provide the means of preventing
human rights violations.

Since the government of Chandrika Bandaranaike
Kumaratunge came into power, there has been a
change in attitude towards Sri Lanka by a number
of states and the international media which prompted
several countries, among them the UK, to lift their
ban on arms trade with Sri Lanka and pledge an in-
crease in foreign public aid to Sri Lanka. The ver-
sion of the government concerning the resumption
of fighting in 1995, ie. that only the LTTE is to
blame and that the security forces are fighting a le-
gitimate war against terrorism, has been by and large
accepted. The commitment of the new government
to human rights was apparently underscored by a
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number of measures to curb human rights violations.
Although this account of the events is partly true, it
ignores the brutality of the warfare which 1s to a
large degree directed against Tamil civilians and has
been covered up by media censorship; the reported
ineffectiveness of the measures adopted to improve
the human rights situation; and the causes of the
conflict which go beyond a fight between a legiti-
mate government and a “terrorist” group. In the light
of the continuing atrocities committed by both war-
ring factions in Sri Lanka, any resumption or main-
tenance of the arms trade or unconditional granting
of foreign aid would only help to sustain a situation
m which acts of genocide are likely to occur.

The Sri Lankan Army has an arsenal of internation-
ally manufactured weapons at its disposal with China
being the main supplier. However, arms have also
been supplied by the US, the UK. Russia. the
Ukraine, Pakistan, the Czech Republic, Argentina,
Italv and France ** Sri Lanka has also received mili-
tary traming from a number of states, especially the
US and the UK and has also been supplied with tor-
turc weapons.**

The continuing and renewed trade in arms, military
services and torture weapons (hereinafter referred
to as arms trade) to Sri Lanka contributes to the per-
petuation of the contlict, thereby providing the means
for the commission of acts of genocide in the future
course of the war. This kind of trade also fails to
offer any meaningful solution to the continuing con-
flict as the concerned governments fail to use the
arms trade as a leverage to demand compliance with
international human rights standards. Permitting
arms trade to Sri Lanka does accordingly amount to
a breach of Article 1 for states that are parties to the
Genocide Convention.

Public foreign aid. predominantly by Japan. inter-
national donors and Western European states, is re-
ported to have been channelled for military purposes
in Sri Lanka.* It has thus been used by the govern-
ment to sustain its war cffort. Regardless of the le-
gality of the war as such, the granting of foreign aid
to Sni Lanka without any conditions attached to it
concerning the treatment of the Tamil people and the
observance of human rights fails to make a contri-
bution to prevent genocide. thus arguably violating
Article 1 of the Genocide Convention.

Given this background, NGOs should develop a co-

ordiated policy which covers as many countries as
possible. The policy of each country in relation to
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the arms trade and granting of foreign aid to Sni
Lanka should be identified and scrutinised. A gov-
ernment allowing the arms trade or granting foreign
aid to Sri Lanka should be provided with the avail-
able information on acts of genocide taking place
with a view to question the compatibility of such a
policy with the obligations that the state concerned
has under the Genocide Convention or customary
international law. On the basis of such an approach.
the government should be urged to review its policy
m order to stop the export of arms to Sri Lanka and
grant foreign aid only under the condition that gross
violations of human rights ccase forthwith

A similar strategy should be followed in relation to
international donors. i.e. the International Monetary
Fund and the World Bank. as well as regional trade
organisations. An example is the European Commu-
nity that has repeatedly stated its commitment to
prevent human rights violations.**” In a cooperation
agreement between the EC and Sri Lanka on 16 May
1993, the respect for human rights was made an es-
sential element of the agreement by the EC. although
the EC did not include the so-called Baltic clause
which reserves the right to suspend the agreement in
whole or in part with immediate effect 1f a serious
breach of its essential provision occurs. However.
the EC clauses demonstrate that states and regional
bodies have mechanisms at hand with which they
can bring pressure on Sri Lanka to obscrve human
rights or face disadvantages. Again. the EC provides
a good example of what these disadvantages might
consist. It lists the following measures that may be
taken in response to serious human rights violations
or serious interruptions of democratic process: al-
teration of the contents of cooperation programmes
or the channels used; reduction of cultural. scien-
tific and technical cooperation programmes. Sus-
pension of high-level bilateral contacts; postpone-
ment of new projects; refusal to follow up partmer s
initiatives; trade embargoes; suspension of arms
sales. suspension of military cooperation. suspen-
s1on of cooperation.

Individual governments and regional bodies. such as
the EC. should be urged to assess the human rights
situation in Sri Lanka. in particular regarding acts
of genocide. with a view to determine whether the
seriousness of the violations merit the imposition of
anv of the above listed measures or other measures
to exert diplomatic pressure.

Another option that should be proposed to the enti-
ties mentioned above is to tie the granting of aid and
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the sale of arms to the ratification of the Optional Working Group on Disappearances. the Special

Protocol of the ICCPR. This would enable an inter- Rapporteur on Torture and the Special Rapporteur
national body to monitor the human rights practices on Arbitrary and Summary Executions should also
of Sri Lanka. A decision to grant aid or sell arms to be taken into account in reaching such a decision.
Sri Lanka could then be based on the findings of the

Human Rights Committee concerning the occurrence Moreover. suitable international bodies or individual
of human rights violations. The comments of the countries. should be urged to become involved as a
Human Rights Committee and the reports of the third-party mediator to the conflict.** 7

* see SIPRL: Yearbook 1993, p481. 514 and Yearbook 1995, p.428

#* see for the UK: Amnesty International: Made in Britain: How the UK makes Torture and Death its Business.
February 1997, pp.172.73

M see H.J.Whall: Self-Determination,pp.330,331
*7 see European Parliament: Annual report on human rights throughout the world in 1995-1996 and the TInion’s human rights policy.

Committee on loreign Affairs, Security and Defence Policy, Rapporteur: Mrs. Catherine Lalumiere,
28 November 1996, DOC/EN/RR/314/314706

¥ see on the ongoing subject of peace talks: Sri Lanka Monitor. No.111. April 1997
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Sri Lanka:

Based on the findings of this study, the Tamil Information Centre (TIC) urges the govern-
ment of Sri Lanka to comply with its obligations under the Genocide Convention. in par-
ticular Article 1, V. and VI. This obligation concerns measures to be taken by Sri Lanka to
prevent and punish genocide. The TIC calls upon the Sri Lankan government,

- to tackle the causes of genocide, i.e. the denial of the right to self-determination. economic.
social and cultural discrimination and dehumanisation with a view to address Tamil de-
mands legitimised by their right to self-determination, particularly concerning a substantial
devolution of power, the end of colonisation, the removal of discriminatory laws as well as
the end of discriminatory practices in the field of language, religion, culture, education and
economic development, the lifting of the economic blockade and various Emergency Regu-
lations which adversely affect health and freedom of communication of the Tamil popula-
tion. the repeal of all laws violating fundamental rights and the combating of all forms of
racism in Sri Lanka: -

- to seek a peaceful solution to the current conflict on the basis of the Tamil people’s right to
self-determination which, as the 53 NGOs stated before the UN Commission on Human
Rights in April 1997, requires the cessation of all military operations against the Tamil
civilian population and the withdrawal of the occupying forces from the Tamil homeland;

- to adopt measures to prevent arbitrary killings, extrajudicial executions. disappearances,
torture, rape and arbitrary arrest and detention. These measures should be implemented
along the lines of the recommendations of the Human Rights Committee and Amnesty Inter-
national, particularly by repealing the PTA and the ERs and by improving judicial remedies
available to Tamils targeted by security forces. Furthermore, the economic blockade, media
and press censorship as well as curtallment of movement should be done away with since
these measures contribute to the perpetration of acts of genocide:

- to comply with its obligations under Article I and VI of the Genocide Convention to charge
the perpetrators of acts of genocide and try them before the competent domestic courts. This
requires the prosecution of anybody suspected of having committed acts of genocide. This
does not only apply to recent cases but to any acts of genocide committed in the past in Sri
Lanka. It would also involve the repeal of the existing indemnity acts and the removal of
existing obstacles to prosecution, be they of a legal, political or practical nature. ]
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TAMIL INFORMATION CENTRE

The Tamil Information Centre was
established in 1981 to provide
information concerning all aspects
of Tamil life and culture.

The TIC also facilitates

and encourages participation

of people involved with human
rights and humanitarian issues in
Sri Lanka and provides facilities
for the general public

to be in touch with developments
affecting the Tamil people of Sri
Lanka and new emerging issues.
It promotes public understanding
of human rights issues through
information and educational
programmes. The Centre’s
Documentation Unit is a major
resource for researchers,
practitioners and the media.

The TIC is committed to human
rights and community development
and dedicated to the cause

of understanding and cooperation
between the different communities

Tamil Information Centre

Thamil House

720 Romford Road

London E12 6BT, (UK)

Telephone: + 44 (0) 181 514 6390

Fax: +44 (0) 181 514 0164

E-Mail: 101560.3704@COMPUSERVE.COM S
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