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The Origins of the Laws of the .Kand)/ans*_

THE Island of Ceylon, anmongst its many notable attractions possesses™

the special attribute of being a legal museum 1 The most fascinating
of its living systems is the so-called Kandyan Law?, which is known
~ to be the remnant o}] the system of law formerly administered and observed
amongst the Sinhalese people prior to the ascendency of European rulers
nthe Lew Coantry.3  Applied to~day to the Kandyan Sinhalesed, it is a
part of the heritage of the Ceylonese people as a whole, and it is most un-
fortunate that so little is known about its origing and development. With=
out its historical background no system of law can be properly appreciated,
and the social history of the society in which it 15 applied must remain
largely uncharted. = The legal history of the Kandyans being largely un-
written or based upon misconceptions there exists 2 case for attempting a
new approach, in an cffort to make a small contribuiion, from the legal
side, to the carly history of the Sinhalese people.

: Since no Sinhalese jurisprudential literature existss, other than the
~Niti Nighandutva, which probably saw the i ght about 1825-30) at the carliesto,
the story of the origins and development of the Kandyan Law must be
based. upon the state of that system as discoverod paintully and with much
hesitation during the existence of ihe Court of the Judicial Commissioner
at Kandy from 1815-33, supplemented by details derivable from earlier
“sources such as Knox and Ribeiro, and augmented by inferences which
a;f'l"h.e__:mthij_r -:1ckﬁn':m-'lc-dges with gratitide his oliligations, of sa may sorts to B HUWE Fambiah,
bt for whose kind encauragement and assistance his studies in Kandyan Law would always have been
temote,  To tany of Dt Tambial's fricnds, (oo NUMIErHus (o mention; he owes sratinde for their
~varied thoushefulness for the needs of a forsign wmvestigator of two systems of law i Ceylon,

b Jenaivgs, Sir Iyor and Tambish, H. W., The Dowinion aof Ceylaw, the developntent of irs Lains
aiid Constitution, London, 1952, Professar T. Nadaraja, The Lepal Spstems of Ceylan, (1952) 10 Uni-
vewsity of Ceylon Review, 31-46, _

B, Jennings and Tambiah, op. cit.,, 237 & secry Nadacajay inp: i, 33.

i, Ha_ylcv__v, eif. taly 205 Jennings and Tambiah, op ity 2445,

4.0 Application is & mateer of controversy, since the definiion of a *Kandyan” being at tarte the
staturoty riles on the subject niay be said to be ilfisiratio obegi obseitro ' see Hayley, 347 Jennines

(audl Tambiah, 248, Perbiaps it s truc to say that the fandamental characteristic of a Kandvam i thar
he would have been asubiect of the Kandyan king if the latrer still ruled within the buundarics of 1815,

: B Or ever has existed so far as we know. None was knowan in Knox's day, the Niti Nighapdimwag

- attempts to explain its absence, and the Agents of Gavernmentand the Judicial Commissioner 4t Randy
in their answers (1829-30) ro the questions addressed to them by the Commissinners of Easern Inquiry

| confirin the belief that no Liw-books existed. I

t 6. The exuct nature of Armour’s association ywith e production of this book cannot be said yer
to have been esaablished. Séc Jennings, Sir Ivor, Notes o Kandyan Law collected by Sir Avchibald G,
Lawtie, 1p., (1952) 10 University of Ceylon Review, 185-220 at 188.
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may legitimately be drawn from' the picture so cstablished. Naturally
this 1s far from being a satisfactory foundation for an essay in legal history,
and the use of conjecture must necessatily be dangerously frequeny.
Nevertheless there are certain considerations which may enable carefully
guarded conclusions. to be arrived at, if we bear in mind the history of
 Ceylon’s connection with India (the source of the Tesavalamai and the
Kandyan Law alike), and take care not to fall mto traps, which an as vet
uncontolled mass of comparative legal material scems to have prepared:
for the unwary.

It is not the intention of the present writer to advert to the rules of the
cuttent Kandyan Law except in passing.  Peculiar judicial decisions and
certain legislative enactments have distorted the picture which our sources
give us, and a study of. them belongs especially to the author of 2 new
rext=book on Kandyan Law, which the unfortunate obsolescence of the
very valuable text-book by Dr. Hayley? tenders with every passing ycar
more obviously necessary,

The method which will be followed is to split the matetial into a number
of ;trlii'frmry sections, according as the headings seem to pertain to a funda-
mental, a more melleable and finally a superficial stratum i the system.
This classification 15 no doubt largely subjective, but some classification is
necessary unless we are to be lost m a junsle of rules, in danger of missing
the wood for the trees.  Within each section the Kandyan rules will, where
possible, be compared with Indian material on the same or closely related
poitits. It will thus be possible to sce to what extent Kandyan Law may.
be imdebied to Indian laws, and we can proceed, vory tentatively, to the
next stage, which is to conjecture at what period or periods the Sinhalese
acquired the rules m question, and whether it is possible to say, from this
legal datum, what was the origin, geographically and racially, of the Sinha-
lese people.  The uschulness of such a conjecturc naturally depends upon
its capacity to be homologated with conjecturcs derivable from other
sources— but this is a task for the historian rather than the lawyer. The
task which follows scemed to the writer to be well worth the attempt, if
only beeause the cooperation of the inferences derivable from the Ceyloncse
material with inferences derivable from the much richer fndian material

7. A treatizaat the Lo wid cistonis af the Sinlralese inchidisg the portions sull suriving uider the sante.
Ranidpan Lae, b B W, Hay Colombo, 1923, Despite the extremely high academic character
of th s boak, and its weishey eritician of the trend of Judhieial decisions it 1s-of inferest to observe that
it lag not entively displaced the more prosiic ind much more antiquated Modder (Principles of Kandyan
Law. Zad edo 1914), The lerslation of 1938, not to speak of the progress of case-law, tnakes an
engirely hew text-book indspensdbly necessary,
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' produces a mutual illumination. Kandyan Law in fact provides a missing
link in the story of Indian legal development, and if our slightly firmer
comjectures about legal developments in India can throw some light upon
the possible origins of the Kandyan system, the advantage will have been
reciprocal.

If nothing more is cstablished than a refutation of the commonly
asserted connection between the Kandyan system and mawilingS (sone-
times inaccurately called * matriarchy ’), the present writer will not be
dissatistied. Historically patnlineal, matrilincal and even bi-lineal peoples
have been i close association in India and i Ceylon : nothing is easier
than to impute * influences * between them.  And however true it may in
fact be that matrilineal societies have adopted superficial ¢lements formerly
characteristic of patrilineal socicties, we must take very great care before

- we attribute to an obviously patrilineal society, such as the Kandyans, a
matrilineal origin merely because some of their customs seem consistent
with a hypothctical former matrilineal * set-up”. A fuller undersianding
of matriliny itsclf may help to clear up the misconecprions which Hayley,
amongst others, would appear to have fostered.9 We may procced at
once to the material iself, without further anticipatmg the conclusions. -

A few prefatory remarks are, however, required in order to explain
the Indian material used here.  The oldest Indian sources are the Vedas
(ca. 1500-800 B.C.) and the most recent are details of caste or tribal custonis
collected in the nincteenth and carly twentieth ecnturics.  In between
these limits lic the dharmasastea texts (consisting of the mala, or root, which
is the collection of satras and sirtis, and of the commentatory body, partly
in the form of straight-forward vrti or tika on the text chosen for the
purposc and partly in the forms of digests of selected sirti-aphorisms, or
commentaries nonunally upon a single contintous smsti-treatise but in
reality in the shape of logal digests) and other evidence of law in practice,

8. Hayley, op. cit.. 163, 167, 213, 411, 435, 436, 464-5.  Jennings and Tambiah, 248 Naddraja,
opeifa 42 1. 464, is more cautious, but apparently not exempt from the aft-repeated fallacy, though
he purs Kandyan connection weith? macrilineal) Maramakkattavam Lawe as not Less remote than secend-
Famd, £

; 9, An excellent source on Maramakkattayam and Alivasantana Jaws, as they swere ptior ro Jesis-
lative amendiment, 1s the Repart of the Malabar Marviage Cominission ; see also Trmascore Stafe Maniial,
Report of the Mavisaklathayam Conmittee; M. P. Joseph, Maruniakkathayan Law, Wisram and Moore,
Matabar Law ; P. R. Sundata Ayyar, The Malabor and Aliyasanthana Law; Mayne, Findi Law amd Usage

(11eh edn., 1950, repr, 1953) Appendix U5 N. R, Raghavachariar, Hindu Law (3rd edn,, 1947) Cn. 17;
and, for a more comprehensive modern survey, V. N Subrumanya Iyer, Hindir Law ineliding Muary=

makkathayam Law, 1952, A specialised treatise on the old system i3 K. Keishuan, Pandalal, Margmalk-
katayan Law, Trivandrum, 1914, i
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such as inscriptions and collections or individual examples of legal docu-
ments. The age of the commentarics and digests (ca. 600 A.D.~1795 AD.)
is not in much dispute, and the dates of the inscriptions and excant legal
documents are not disputed for practical purposes—we have inseriptions
from the time of Asoka Maurya, but more substantially from about the

 fifth century A.D., and legal documents other than inscriptions arc available

from the 17th century. The practice of courts and tribunals prior te the
British period is no longer a matter of much doubt: The law actually
administered is, however, not perfectly clear for all periols nor for any
period in relation to all castes and tribes. The vast monument of the
dharmasastra is a splendid source for the orthodox Brahmanical sects and

' those who were at any particular time subject to judicial administration

under such influence. It is one of India’s chief heirlooms. But its hisio-
rical development is still of matter largelvof conjecture since the date of
the mala, viz the smrtis of Manu, Brhaspati, Narada, Yajiavalkya and
others and the sifras of Gautama, Apastamba and others, is far from being
settled.  Conjectures. and  cross-conjectures are many, and mgenjous
arguments erect a structure of relative priority or even absolute termini
ante quos and fermini post quos, which scem to be based upon insubstantial
arguments. Probability is not however entirely unhelpful, and after the

_ work of Biihler, Jolly, Kanelo, Varadachariar!!, Rangaswanti Aiyenga:'2,

Naresh Chandra Sen-Gupta’?, and Mazzarcllait 2 certain residuum of
knowledge may be said to exist, which can safely be applied for our present
purposc. The presence of a rule in a late source docs not, of course, lead
us to believe that it did not exist for a very long period before that time ;
nor is the absence of a rule in the earliest texts an indication necessarily that
the rule was not perfeetly well known. For the method of construction
of the smrtis did not require that every aspect of law should be dealt with,
but only those aspects which might either be doubtful points of religious
or moral law or be substantial difficulties in actual litigation. Topics which
did not fall within these categories were thus omitted. Similarly in the
course of their commentaries the jurisis of the classical period, and of later
periods which sought to imitate ot to improve upon the great masters,

10- Lhisiory of BDharmadasiva, Poons, 4 vols in 5, 1950-55; also Hiwdy Crstons and Maodern Lat,
Bombay, 1450,

11, The Hindu Judicial Systeny, Lucknow, 1946,

12, Rujadbarms, Adyar, 1941; Introduction to Varadaraja's Vyavahdra-nippaya, Advar, 19422
Introductions to volumes of Lakshuvidhara’s Kripa-kalpatary, Baroda, 1941- Indian Cameralism,
.-!\d}'-.tri 19489 Aspects of the Social and pelitical system of Manusmrti, Lucknow, 1949 Same aspects
of the-Aindu view of life according to Dharmadista, Baroda, 1952.

13.  Evolution of Ancient Indian Low, London and Caleutta, 1953.

14, Etnologia analitica dello aptico diritto indiano, 14 vols., 1913-38,

108

i



THE ORIGINS OF THE LAWS OF THE KANDYANS

scldom adverted to matters which were perfectly well known to the popu-
lace unless they svere necessary for the explanation of a passage n the text,
and that only where a number of differing interpretations could be placed
upon the text so as to render a choice nevitable. In this sense a knowledge
of contemporary customary law is really essential for the understanding
firstly of what the smrti-kiras themsclves meant, and secondly fot 2 compre-
- hension of what the vrtti-kiras and nibandha-karas wished them to be thought

- to mean. And this is where we arc at our weakest : customary maicrial
from Ceylon can actually assist in bringing to life the picture presented
by the written texts. We may proceed to consider, with the aid of this
miscellaneous Indian material, the first group of topics in the Kandyan law.

FuNDAMENTAL INSTITUTIONS OF KANDYAN Law

(1) Marriage.

More than any other topic this subject serves to illustrate the nature
of the relation between Kandyan and Indian laws. The Sinhalese do not
appear to have belicved that there was any magic in a marriage ceremony,
and they were prepared to accept a conncction as a marriage despite the
absence of any ceremony!s : but very strong views persisted as to the
fimass and propriety of a connection between two persons, and unless the
couple were so related as to be outside the prohibited degreesi6 and the
exogamous unit!?, while within the endogamous unit of caste or sub-caste!3,
and unless moreover the union were approved by close relations on both
sides!?, there was every likelihood that the union might be denied the
character of marriage and the issue, if any, be considered illegitimate. The
dharmasastra, for its part, at least in medieval times, insisted upon a cere-
mony?® ; nor could a child conceived before that time claim to be legiti-
mate.2l Whereas the Sinhalese circle of prohibited degrees was very
small22,  that of the developed dharmasastra was exceedingly large23. The
dharmasastra texts, so far as unambiguous statement goes, did not demand
a very exact compliance with the requirement of sameness of caste, and
regularly permitted anuloma marriages4, that is to say unions in which the

15, Hayley, 174.

s Thidi, 155, 178-4.

17, Tbd, 177,

18 fhid., 175-6,

19, Ihid., 185 & seqq ; 201

20, Kane, H. B2, i, 521.

21, Ibid., i1, 647 : the definition of aurasa.

22, Huyley, 178-84.

23.  Bars against sapindas, sagofras, and sapravaras ; sce also pirnddha-sambandha. Reference should
be made to Kane, H. D, 1. Pt. 1,

24, Kame, H. D, 111, 5969,

109



UNIVERSITY OF CEYLON REVIEW

male was of the higher caste. As to cXogamyapart from prohibited
degrees, no very great difference can be found, smee the dharmadastra pro-
hibited sagotra and saprapara marriages?s, but it must be observed that such
restrictions applied only to the threc higher castes, leaving untouched the
Sadras, who were the vast majority of the population.2e On the other
hand a consideration of the very greatest importance (which has often
been ncelected in this conneetion) persists in Sinhalese custom which is
totally absent from the dharmasdasiva: the Sinhalese in common vaith Hindus
south of the Vindhyas regarded marriage with the matemal tacle’s daughier
or, failing one, a paternal aunt’s daughter as not merely proper and desirable
but even ob]watmy 21 Iy wes, one might zlmost say, the key-stone of the
social and, economic srch of the South ndian sctded agricultural commu-
- niues, From remotely carly times the dasirs regarded such a eustom as
~curious and questionablc - tolerable amongst those classes which practised
it upnn the bare omund & primacval habuuatlon 28

i e

To the casual obsetver, whose sources on the nature of Hindy Law
do not extend be\aonJ the current text-books, it would appear from all the
foregomg that Sinhalese custom and Kandyan Law could net have been
derived from Hindu Law, and must h:wc originated from somic quite
independent source.  But the clue has :t]rmdy been given. We are to
search for our parallels not mercly in the dharmadastra, “which contains an
immense amonnt of customary material but is also the work of successive
generaiions of reformers, but i the records of the practice of Indians, which
m very many pnm;ulats differ widcly from the rules laid down in the
dastra. T the case of the maternal tmele’s daughter, where the utmost
ingenuity could hardly cnable the custom to be reconeiled with Hindu
jurisprudence, we have the swhole story laid out for us in unimpeachable
soutces : m the majority: of instances however we are not so. fortunate,
and have to search somewhat more carefully mto rather more recondite
material for the mformaton we need,

Even m the tme of Manu manmgc was sl an insdtution of great
Auidity. The eclebrared eighe = forms ” of marriage?? was an attempt to
regularise di {'Fcrmt methbds -of cantracting a union, all of which were

”'5_ b(‘o 1. 23 above.

26, Pravara and goted were vn tualh unkaown Lo the Sqdras,  Mavee; ep. i, 1549,

27, Hayley, quoting Sawers; 155 1 Kane, H. D 458 & seqq.

2R, Bed Sen-Gupty, ap. it 1-2, ("mgauﬂh nld Hindy Lot in ity Soprees, Allahabad, 19303,
iy anead., 6 & seqy 3 oalso the St Indian Coapmentator Haradatoe (Fea, 1100 A D) on Apasianba-
tﬂmmm—curm, e e

29, Many, ML 20-42, on which see Son-Gupra, 83-94 and L. Sternbach, Formy of marriage i Anviea
Tidia and their develapment, (1951) mahw Viadya, XL 62 & swqq.
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» undoubtedly in usc in ancient dmes, mostly among the pre-Aryan mbabi-:

tanis of India. The Kandyans khew (and to some extent stil know)

waarriage of the formal sort, in which the bride is given away bvoa velavion

togethcr with a dowry, and another marriage of an informal land in which
the girl, or widow, as the case may be, gives hevself to a man of her own
choice, without any question of transfer of property. The first form
roughly coincides with the Brahma * form " of marriage described by
Manu and other stirti-writers3?, and the last is nething other
Gandharva form, in which mutual attraction, once acknowledged by the
parties, serves to establish the union without further requirement.! The
dharmasastra does not go into details asto the gircumsmm.'cs in which a girl
might form a Gandharva connection without scandalising all her relations,
but this was unnecessary. In medicval times the scheme of Manu was
spoiled by the supcradded requitement that every tnion must be solemnised

by a ceremony if it is 1o ‘be a marriage32 The Kandyans have always

- practised a third type of martiage which 15 not tc’pi‘escﬁtcd.- CXcept ci-

dentally and in ambiguous texts®, in the ddstre. This 18 the so-called
“ marriage in binna’’. . As we shall see, this is a peculialy Indian institution

' notwithstanding its apparent absence from the sastra.  The subjecs may be

| placed in proper per'sp.cr':ti\'rcz it t:Hg"sil'B-'to'pi‘

fhiler with the resnlt thar at 1

of * marpapein-diga ., narri-

P

age i binaa ", polyeyny, polyandry and th - Jevirate arc treated i order.

“ Marriage in diga ™ is and was the normal Kandyan marriage, and in
total default of evidence it is presumed that a marriage was in diga rather
than in binna,  No third © form ™ is admitted in our sources. The girl
married in diga goes to her husband’s house, ac
becomes to all intents and purposes a member of
family34, T is misleading to refer to thi
since in fact the couple might never reside -
yet it is helpful to this extent that children' of 4 diga marriage normally “he-
long ” to their father in the sense that they have a right to suceeed to him

sr hushand’s paieilis
: &k

of marrtage as

ith the bridceroom's father,

i

3. See above.  The esentials of the Brahum forn are that the bridegroant 18 summivhed and
offercd the daugheer a5 a cift, she being a virgin and decked with valuable ortaments. . The element

af dowry is not absent, bug inconspicaous.

31, Foroa recent elaborare discussien of the Gandharvia f(_}n_l See L e pind Aehi s Chidainbnriiy
Cherifar, 8TR, 1954 Madras 657, Sep=Gupra's sugzestion thas * Gandbarea” 55 relaled ta - Gandhiiea
weents without foundation.  The msthical heiigs known as Gandliaryas wore nolatiedsly ibidimous.

32, Seenote 20 above, : 2 :

33, Suchas Manuix, 127, 130,135, In Later sl tiimes i was taiomatic that o dauahter who had
fo brothers would be an *appointed dinglier T even withbut any overt “appaiuinent by hor
the i sn would belene ol to higeeal Earher b to the frtke gl
1l 67,

arandfather.  See Kane, H. i8]
34, Hayley, 115,

111
| 5y
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on intestacy and to be represented in such a succession by their own issue
by a diga marriage.35 It is not essential, though usual, for the diga-married
daughter to bring 4 dowry with her to her husband.  This type of marriage
is usual throughout India, and the dowry system is currently considered
one of the great social evils of South India.  Persons subject to the Tesa-
valamai in Ceylon are found making identical complaints with their remote
kindred on the continent.  As amongst the Kandyans of former times30,
Indians giving their daughters in marriage do not gencrally consult the
bride’s inclinations. The establishing of dynastic connectiors by means of
marriage and the maintenance of family prestige by the same method are
and were cqually dear to the hearts of Indians and Smhalese. In India
another © form ” of marriage was at one time very common, but is believed
to have diminished in importance except among very low castes and semi-
civilised tribes: it is the Asura form, in which the bride is purchased for a
bride-price3”. There can be little doubt but that both the Brahma and
Asura forms flourished side by side in South India for many centuries and
cven in Northern India. The relevance of this remark will appear pre-
sently. '

" Marriage in binna ™ played in India a part complementary to that of
the Brahma and Asura marriages, i both of which the bride went to e
husband’s family. In Kandyan Law the binna-married daughter stays in
or near the property cither of both her parents or of that parent who has
set her up in this marriage3®, The essence of the binna marriage is that the

 bride does not go to or become a member of her husband’s household,

but retains her full connection with her pareats’ or patent’s houschold, so
that in effect she and more especially her issue?® continue the line of the
parent who, but for this binsia arrangement, might have been in danger of
dying without lineal heir. The binna-married daughter is thus normally
an heiress, and her husband vacates his position in his natural family to some

35 Ihid, 408,

36. Ibid., 186. Knox says, “Here is no woping for a wife”. Presumably he refers principally
to the first marriage of a girl. Her freedont to choose her own mate in gencral is evidenced by him
elsewhere. i

37. The Asura form: sce nole 29 above. Since the fact of a marriace ha ving been in this form
may alter the line of descent of the wife's praperty the Court seems to have included against construing
A customary present as fulka or bride-price, The following series of decisions is based as much upon
custottiary law 4s tpon the dharmasasasira and deserves attention: Swrayyav:Balakeishraypa, A.LR. 1941
Madras 618 ; Velayutha Pandaram v. Suryasmurthi Pillai, ALR. 1942 Madras 219; Vadalumppram v,
Kilathinko!, A LR, 1950 Madeas 351 Ceopi. Tihadi v, Gokher Panda, ALR, 1954 Orissa 17 1 and
Venkat~ Reddy v. Kolandarareddigori 5. Reddl, ALR, 1955, Andhra, 31.

38. Hayley, 193, 194, 197,

39 Ihid., 377-5.
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extent#0, comes to live with and perhaps to assist the wife’s parent or parents,
but does not become an adopted son, having, in fact, a somewhat pre-
carious tenure in his wife's family house#!. This is almost exactly what

happens in the ghar-jamai or ghar-jawai *“ adoption” of Northern and

Western India#2 and the illatom * adoption ” of Madras, or more part-

Licularly Andhra Stated®.  Various steps micht be taken to prevent the
i ¥ I 5

ancestral property from passing out of the family by reason of the absence
of male lincal heirs, and of these the illatomn method has attracted most

. respectable attcntion and is best known to the courts. The dharmadastra

itself relented i the face of the demand that a daughter should be entitled
to retain her father’s property for her sons, and should stay at home married,
but not a member of her husband’s family#4, and the result was the hybrid
institation known as the putrika-putra, which many medicval jurists thought
was the sole justification for the admission of the daughter as an heir to her
fatherss, "Many have scen the putrikd as.a reflection of the wife of the
illatom- “adoptec” : historically there is no doubt a eonncction, but the
institutions arc distinet. To call a hinna marriage * matrilocal ” may be
nusleading, since although the issue normally reside with their mothet’s
parenc this is by no means essential, their father normally resides there
likewise, and of course the cases where the binna=settling parcnt is the bride’s
mother arc the exceptions rather than the rule.  The strict patrilingal rule
whereby property passes from father to son without mierruption is not
strictly adhered to m Ceylon, for reasons which will appear in due course,
but the general patrilineal plan is broken into by a binna marriage only so
far as will enable the daughter so marricd to take the place of a son, a
husband being brought in to provide issuc for her parent in the second
generation. There is absolutely no question of binna marriages being a
relict of matriliny or * matriarchy”. Even in those rare instances where
property is kept in the female linc by a succession of marriages in binyato
what we are presented with is very different from mutriliny. Tt is possible

40, Thid., 369, 407 : though his own rights are appatently secore his children’s are prejudiced
unless special care is taken to maintam the connection. ;

41." Hayley, 193-4; if the parents of the bride who set her up in biwitg orders hint to co, he
needs must, e

42, Rattigan, Sit W, Digest of Cipil faw for the Panfab, 13th edn:, 1953, 45061, deals with the
institation under the title Ehrana-damad.  Sce S. Roy; Custors and Crstomgry Law i British Tndia, 1911,
477,

43, Mavne, op.eit., 280-1, Sorz. L, Awisidu Comite cansuliafif de jirisprudence iiidienye, 1897, 233-40.
Venkatesiwarlt v. Chinga Raghavulu, 1955, Andhra W, R. 39. The Malabar institation of the sarna-

' swadanam marriage (sometimes described as an adopripn) i3 comparable : V. N. Subramanya lyer,

op. rit,, 429 5 Mayne, op. e, 119-200  Pelapudian Bitlar v Nilakanthar, ALR. 1955 NU.C. 1101
(Tray. ~Cochin). C

44, See note 33 above.

45. Kane, 1, 713 & seqq. Sen-Gupta, 193 & seqq-

46, Hayley, 464-5,
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| that such a custom might have been started by or under the direct influcnce
" of Milubab women who cime t Kandy in recent centuries prior to the
British occupation, but the phenomenon (of great rarity in itself) fails to
qualify as an example of mamlm\/ by reagon of the case with which the
succession of such 111.1111t1gcs might be broken, the absence of any restraint
upon any c daughter 11Lunmg in diga if she thought fir, the right o, male
issuc 1o inheritshares in the pravéni (ancestral) property, and to be represented
in such a succession by their issuc by digs marriages, whether male or
female.  This is conchisive.  Mawiliny does net adnut n-arriage at all
recognises only blood connection through females : relegates dic sue ot
males to their tespectivemother’s houses, whilst retaining B Lihors i thoie
ancesiral house ; and makes no provision for mntcrrupion of the line by
choice of mdividuals, Other characteristios of matr iliny will be adverted
to later.  None of Lhu‘n aEC }nexent n Kfmdyan Law.

Polyoyny was ,x.dmn,ta,d in ﬂl{:‘ o[d Kandyan Law. Al\.hough the
dharmadastra and ceetain custons seem to have restricied the husband’s
right' to marry agam during the subsistence of a prior marriage, by re-
quiring thac he seetle a special fee upon the first wife or superseded wifed?
or that he should seek her conisent except where she is suffering from speci-
ficd defects#, the face remains that po]@;vn} was regulatly pmmmd by
marny clsses,. both socially lugh 'md ow. until it was totally prohibited
m 1955, :

Pm]vmdr} Wwas a ch¢rﬂc{art<;t1c of the K mdvm Law ot pre-British

- times, instafices bcmg mu(.h more common among brothers than between
" strangers?9. In other words grounds exise for supposing that the insttu-

tion was ene of frateral polyandry, capable oft.nhnocmuu in special cases

Ls0 as 1o adlmt others to the prw’}h,g{.‘ﬂ This is most emphavically con-
- demned by the dharasasteast, which has neverdheless refained traces of a

time ‘when the custont was nitich more commond2., The chief trace is
that of niyoga, known generally a8 the levirace.  The texts can be made
(as no doubt they were made) to support any custom wherchby cither
during the lifednie of the husband or after his death his younger brother

47 K-amc. i{, 55’0 5‘14 "ihr_‘ superse sston-fee was. called ddiivodanifa,  h appears o have been
obsolete for conturivs.  See Kane, i, 773,

48, 1See last noe and’ Sorg, ap gt THT 306 and ’vu-l

49, [Hayley, 1702,

51, The petmission of the wife's pavents was required i soanger were e be admiceed ar the
hushaud’s requese ¢ ey 1720

31, Kane, i1, 555

52, i and i pasdcalar Manw X, 162, 182,
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THE ORIGINS OF THE LAWS OF THE KANDYANS

or close agnate or even a stranger could be authorised to have intercourse
with the wife, whose own opinion seems to have been neglected, nomi-
nally for the purpose of producing issue for the husbands. I¢ would
take up too much space to discuss the full implicadons of the persi-
stence of this rule of the dharmatastra richt down to modern 1imes. - Let
it suffice that polyvandry of the fraternal type certainly was knowi in ancient
India in the North® : that it survives m pracice n the foot-hills of the
Himalaya wnd in the Punjab and in many other patts of Norchern India
among tnder- leveloped communiesss and that il common occurrence
in the South, particularly but by no means cxclusively along the West
qually common both

icsion of tansfer of
supposing that the fﬂlllEUS
45 the “Five Pandyas "—
The fact dhat both polygyny
India and in Sinhalese. custom
~amendimeny) not merely
have had an Indian
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(in buth cases prior to ot in disregard.c :
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source, bui that it has nothing 0 « ;
Ccommunitics pl‘;lc.'ii_sc-. pﬂ]}”&n‘dr}fa but tha
clivides of ike females, the absenceof a
resiraint, and the total absence of the concep ;
socicties the alleged polyandry (which ougl
is new freicrnal rather irclv 1 :

with polygamy beesuse the possibilivg

53, For niypeas see Kand an, Chidd, 1t
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54, Kane, i, 5846 Sen-Gu i
prople, wha froms referepces i) the Mahs i

55, The Khasq Famity Eaw, by L1 Jost, Alll y
North-ease, see Ehrentels, Byron O, 1R, Morerright i frdia 1 194 st Polyandry '

56, Seenote 9 above, and Nelson, 1 PL, : Mdadras, 1868, e s
4 vierw of the Hindu Law, Wadeas, 1877, 144 Sorg endosses thi e théorique of pritiqur, Pondichery,
1597, 42, Pk . x

57, Althougl certam eminent leial‘h
“FBive Pandyas © it nocurs so freguently i vatl
nite mieaning wwst be agribused fo it This

genumeness of ihe tirle
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entjtled to be as promiscuous as the females, but marriage is open to neither

. sex. Fraternal polyandry, however disgusting to the dharmadastra, is

perfectly consistent with patriliny. But it is a non-Aryan custom, which

. must have been a profound shock to the Aryans when they first scttled in
| India. No Aryan community could have allowed itself to have been

modified (not to say contaminated) by such a custom37%; whercas those
that practised it might well adopt a preat many Aryan characeeristics,
such as speech, religious beliefs and mnumerable superficial habiws and pre-

judices not too inconsistent with this fundamental and ancient institution.

(2) Legitimacy.

Legigmacy and marriage are incer-dependent concepts in Indian legal
history. The crystalisation of the dharmadastra’s requirements for the
validity of a marriage was no doubt governcd by the desire to standardise,
as far as possible, the minimum requirements for legitimacy.  India being
from remote ages an amalgam of races we may expect to find not only
varying methods of determining where legitimacy was required and where
it 'was not—in other words * degrees” of legitimacy—but also varying
notions of the way to obtain lc;[g_i_.ﬁm_a'cy., ‘The RKandyan Law shared with
Indian laws the characteristics of the prominence of family or caste concern
in determining such matters and the total want of the very useful insticution
known as legitimation in Christian societies. The Kandyan Law denied
legitimacey to a child born of a union which was incestuous’s, between a
man of a low caste and a woman of a high castc®, and between parties
whose parents or close relations opposed the match?.  [llegitimate children
had rights of successiont!, unless they were the fruit of incest, to acquired

. property of their fathers; they might inherit all their mothers” property2;

even the praveni property of their fathers might come to chem in default
of all other relations®? and they were i any event entitled to be maintained
out of it in case of needd.  In India illegitimate children were permitted in

57a. It mustin fairness be added that, whatever the tone of Manu, whose sopti has doubtless under-
gone (as Sen-Cupta shows) some re-editing or-even re=compilation in the catly centurics B.C., in tha
time when the Mahdbhéirata was compiled the Sanskrit-knowing public were quite accustomed to
polygany, niyoga and various sarts of vicarions parentage (at least, as probable in ancient high society),
and were by no means outraged at the idea of polyandry—theugh it required some justification,

58, Hayley, 201,

59.  thid.

60, Thid.

61. Ibid., 931

62, - Ihid.; 462,

63 Thid., 392.

a4, Thid., 391 n. (v},
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overy case to be maintained at the expense cven of the ancestral estateo’;
there seems no reason to doubt buz that they were entitled to inberit their
mothers’ property in competition with her legitimate children (though

. this has been denied)o6; in the case of Sudras (which torm would include

Lall the pre-Aryan communitics) the illegitimate child could inherit falf
a legitumate son’s share, and in default of such son succeed o the whole
estated?.  There is noc the smallest doubt but that the requirement laid
down in the 4astra that in order to qualify for such rights the illegitimate
son must be a asi-putra, i.e: the son of a kept concubire, reflected South
Indian habits: for certain inscriptions make it clear to us that some com-
munities at least cither married rarely or valued their concubines and their-
issuc by concubines very highly. placing them below, but net far below,
their legitimate issuess.  The dharmadastra, in giving the father very wide
discretion in allotting property to the dasi-putra, no doubt followed the
custom very closely, for indefeasible rights in ancestral property as sharcrs
belonged properly only to legitimate issue, and the grant of discretion
the father in his lifetime admitred both the customary regard for “ebedient”
legitimate sons®® and the subservient status of even legitimate sons so long
as their father lived?0.

(3) = Divorce.

Since the dharmasastra of medieval times has followed the texts of Manu
which apparently deny the validity of divorce™l; it is gencrally belicved
that the Hindu Law, as such, knew 1o such thing as divorce until it was
introduced by statute. This is a distorted view. A careful perusal of

2 (ﬁ.. Modern dmtisi_cms_ tefusy maintenance to illeginmate dunghters: this is an ervor. On the rights
of the illegitimate 500 Lo maintenance for life oue of joint family propetty (of which the nucleus is
“ancestral " in wost cases) see Pellaiyappa Chetty v, Natarajan, (1931) 58 LA 402 Harisingfi Chandrasing i
v, Afitsing if, ALR, 1949 Bombay 391, Kane, 111, 601 and 602 "

66. Derrett. Inheritatice by from and throngh illegitimates at Hiwdee fap, (1955) 57 Bombay, LR
(Journal) 1-22, 24-39 ; More abou illegitimaey at Hindn law, ibid., 89-98

67. Sec first reference in the last note. ; i

68, See inscriptions published uy Epigraphia Cannatica, ix Ch'amm_p__amh b (AD: 1318) ¢ . Belur
219 (ea. AL, 1141)5 4, 59 (A, 129?)._ 3 =0 ;

69, 1t s to be remarked that the Yeifavalkya-smpii partionlarly reserves diseretion to the father as
to his illegitimate son's share, while his commentator Vijnanedvara (Colebrooke's Mitakshara 1, i, 3)
allows ‘mainlenance to the illesinmate sons of twice-borm men only if they are “ doeile’.  of Manu,
X, 179,

70. This is a controversial matter.  The MitAkshard insisted upon the sons' right to partition
ancestral property at their plessure, but this rule was not widely followed n pre-British tinies, and one
may compare the sicuation m the former French possessions :  Sorg, dwis, 70, The Diyabhaga law,
applicd chiefly in Bengal and Assam neyer counteninced any right-of the sons in their facher’s of-grand-
father's property.

71. Manu, IX, 46, 101,
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Manu himself and of Narada? and the legal portions of Kautilya™ reveals
that the wildest liberty prevailed in classical times™, and that the dhatina-
dastra was alll’.}llld(.‘l‘lllo' a heavy task in attempting to reform society. Suc-
cesstul m brimging 't]lL. public to believe that ceremonies were necessary
to constittte a valid marriage, it has not yet suceeeded in persuading Hindus
that divorce is immoral.. The Act of 1955 rewains customary divorces?s,
which since the remotest timies 11'1\« e been extremely cominon among 4]1
but the highest castese =

Divorce and re Jn"'rrngc of mdowﬁ ;md divorced wives are topics
that run togethe denies both possibilicics’s.  The
andy;m Lawe,  wi ‘nalties upon the widow who
remarriesil, retains the anc cdom of choice of pariner,
and “divorce eve Admmed"fﬁ T]1c d’wn—
married wite w.
which was la
Joint acquisitions
takc away hcr d '-
.hc

aquall divi edg.l, Re wufu Lould
i heL huab;md 1f any, bx

her by "her hmba.nd medud
he breaking of the marriages?.
ce she could elaim mamtenance
' ustady of the children

: upon w}nch spouse 3
If she were pregs i
for herself 'md her clu}_ i

BLI"E since s date is generally
i arc‘ha&{ﬁ]nglcﬂ valoe,
i’ 930) 54 uumb,n T

; Er. thie l-hndu Wadows' Renmrriage Aer), she

77 A il i_l'fhdu'_‘?lr i
Havler, 350, of Roiga Appa Basil v, Sakeh,

forfeils het husband’s e
78, Mayle

Taw allivwed the w
tor a very long petiod, T ; :
15 a dispute as'to whctht.f - d ; tent rlml*lasttq or f(:r ol:h{r TEHSLTIS,
Sce note 72 above,  The trachtioml Hindu view is that 3 \V]fq.-,s f&eglem was or oueht to be much less
than the hushand's, but the textsin dotail seen o Jrave wimed ‘\‘t a more humane dmtl e

80, Havley, 195,
81. Ibid,, 287.

820 Ihid:

83 Ihil, 287-9.
B T
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fand alimony were carefully accounted for.  The classical jurisprudence of
India knows nothing of these rules, but there is ample cvidence that such
rules existed and perbaps still exist by custom, particularly in the Souths:.
A strong similarity exists between the customary laws of South India
among the non-Br ahman castes which are nat stron vrl y influenced by Aryan
habits and the matmimonial régimes.of Kand} an Law and Barmese Buddhist -
Lawat6, i

() Adoption. - \

At first sight the Kandyan Law of Adopdon and that of the text-book
Hindu Law are so unlike that a historical comecrion nnghu be denied
outright. Once again appearance is nnsle:idmg Just as in the tealm of
marriage the dharimadastra attemipted with s BT
" fashion the customary law, so in t
took the raw material of the cust
out of it an mstitution which Wauid be sati vag 10 th:,
scntlmcnnl and acqus ive instit 150 ile publi

’Igmus as wcil as
In the Kandyan
n'hawng children

can : ersclf®9 ¢ daughters as well as
sony cail bL 'udopttd"’” adoptmn?m.‘ly tak@ E*t “gven after the adoptee

has attained pubcrtv ¢ =u1d the adoptee 'u,quhes 10 ugl- 5 Gf suecession to

83, A leustom amoeng
AL 1949, Madrds 825 he
as deseribed in Nelson, Madura country. 34-5, 30~1, is stn}smgl);
Kandvan sources. :

86, 1he cesential features w]mh;iw 1th;(~' Rt
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evidenee of the Tesavalamai (scc Tambiah, H. W The da aﬁ} SEONIS miilsof Jaffi, 1950,
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88, Ihid., 208
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| the relations of the adopter®!. In all these respects the dharmasastra differs?

- But the difference is significant only so far as it proves what Ingentity was
successively employed by the classical jurists to refashion the institution,
and that story need not be told here. ~ At custontary law, however, it is
clear that although the motive to adopt seldom existed unless the adopting
parent were childless a man who had children alrcady was not debarred
from adoption in the South®?; and a woman could adopt not mercly as
her husband’s agent (as the I{mdu Law would have 1.94) but ia order to
provide herself with an heir9: such 2 custom is recogniscd by the famous
Mithila school of Hindu jurisprudence?s, but is denied to-day in the greater

. part of India. * It appears in the former French possessions?’ and the Portu-

| guese possessions? —while frony South India it went over, of course, to

| Jaffna, where it appears in the Tesavalamai®?. The adoption of girls is

- admitted to be a possibility in the leading Sanskrit text on the subject1® ;
certainly happencd i ancient Indial®! (for was not Sita herself an adopted
daughter #) ; and is instanced in South Indian practice!®2. Adoption of
daughters by temple dancing ._glrls'“* ‘might be supposed a special custom
not relevant for our purpose; but it is not impossible to sce in their practice
a survival of one which was once more widespread buc which had as time
went on less and less utility in India.  Rules regarding the age within which
children might be adopted have been the subject of controversy in Indiat«,
and it may be taken for granux‘l that cmtomary law did not sct such fine

9. Hhid., 476. B
93, The adopter must be chil
sentatives of their husban

672 A wile or g widow iy adopt only as repre-
i i ] 1 keifrin form): sons only may be adopted:
ibid. 674=5 (where evide {2 en that in gn;;u._nt s daughters might be Ad;:rpl:ed) '1dopt10l1 st
take place before the boy réaches . lariTity, of is: marded, according to various views: ibid., 679-681;
the dattaky (the only adopted son allowed according tomedicval texts) isin every refevant rospect the
wrue son of the adopter for PUrpossy ol strcceysmn Morcovar, an only son or an eldest son could not
be 1dc}Plf:d prmr to the British pe i : 3
93, This is to be inferred Fro
94, The Dattakangmamsa, t
95, This is the rule 2 ¢
96, Mayne, 278 & Seqq. -
‘)7 See note Y5 ahoye and . 5. ha:;x)‘.y:t Pillai’v. C.S. Subbaraya Chettiar, (1949) 77, LA. 33,
(1950) 1 M.LJ. 172:
9b No hindrance to a female’s ado mng is to be found in the Code for Non-Christians in the
New Conguests of 1858, artt 84; the Qode 6F 1880 (which in general applied the Portuguese law),
att. 26, the Code for Diu, art. 26: or the Code thr Damio, Pr. 1L, art. 19 (which does not apply to the
Bania caste, who by att, 59 of Pt 1 are forbidden to sdopt!,
99, Pe, I, sec. 1.
100, Dattakd-mam@nsd, 112-6.
11, Instances, mostly from the Mahabhasata are quetid in the Dattgha-mim@msa, and mentioned
by Kane, iil, 675, To theose the instance of Sakuntala should be added.
102, Nelson, Praspeoliss of the seientific study of the Hindu law, Madras, IRRT, 142, Apparently
adoption of daughters is legal in Kumaon cnstomary hiw to this day.
103. Mayne, 67-8.
103q. Kane, #i, 679-81

the: su‘bn:r.t\, is emphatic about this.
Sorg, Avis, 144,
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vagueness, the proportion of a guarfer did find expression at Kindy from
the lips of persons who knew nothing of the Hindu Law!l3, and this could
hardly be a coimcidence. That i practice the fraction was vague cven i
India is ensured by the docurine that in the dharimasastra proportions such
as a ~ half™ or a ™ quarter ™ are to be interpreied in an cquitable manner
and not precisely!1o, "

T this conniection it 15 worth nf notice that t]w hiracteristic Kandy an
unph;ms 1y cereain €ascs tpon the ature of “assistance wnd support
which is vouched for to some exeent even. in the classical Hindu luw of
succession 7, 35 m}t mﬁ 1t panﬂels i kh& Llw of adoptmn Amongst
the * substicute Um Wh i h’f mhc."_ property thete appears the self-
given son, who i i : w:ui 11119 s0M 13 deﬁncd
15 he who, hay
himself to a man saving = I shall become your so Moreovcr we are
told of the ** made son ™ a), whom the ad ,P_'-tu takes up because of
his matarity and virtue and “on Fiment with filial qualides” 19, In
both instanees it s w acknowledged that ditfeen
degrees of adopti __the capacity and willingness of
the adoptce to 2 adopter, and while the true position
was btmg est’lbllsheil i both pfa.mes dlc &ct of ulopuan

e ¢ -sld 1 puttmg at rest any douht\ as o
ily to another, and in Cevlml the Sinha-
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18, Manw, X, 177 5

119, Ivtanu, B, 169,

120, This seems to lie belind the dn’f[culvn,; which develuped i Kandvan low undee thl British
administiton Hayley, 2035 : :

121, Kane, i1, 68_? i Mayn
122, A miatter of some diiculty |
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adoption of a child with more or less fixed rights of succession and on the
other hand the special rights of an informally adopted person who b) his
assistance and support rendered to the propositnsi2? was elevated into a
position rather better than that of a mere ereditor of the estate.  That such
expedients existed in Indian custotniry law there necd be na substantial
doubt.

(5)  Minarity and Guardiouship.

We now approach a sub-topic Ehin de:momm*.m,ﬂ the gap between
our knowledge of Indian cusiomary law and 111&K§g' gm Lm» C cnaml}
the dharmasastra and the latier h'we bui )
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wyarahara-prapta at
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the joint family property came to be
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123, Flayvleys 486 & scqq‘.

124, This is stated catevoricall
wssunted that [6 95 the age I Tor buth
the 16th year 5 relevant for boys :

125, Hawlew, 209-10. o

126, Nevertheless, the acts afa ptxmu mﬁ'ernw from bafy, (2)° immaturity * (possibly also * senility’)
were liable to be sctaside 2 and we haye in the customs of South Indis the rule that full majori 7 is not
reached until 25 ¢ Sore, Apis, 334 ¢ of 216,

127, Kane's edition of the Karyayana-spti, B;)mba}f 14935, V 845 [p. 297} and note thereto with
references. :

sy the Tndian Courts have
the eud of the beainning of

123
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ccased to be of practical importance. . To the historian*however the old
difficultics remain open, and an attempt must be made to describe the old
system, so far as we can ascereain its character from the discrepant and frag-
mentary details gwcn m our sources. All workers m this field must feel
rrrattful to Dr. Hayley for his remarkable success in sorting out the involved
mass of custoniary material which 15 all we have to guide us. At the out-
set it must be clcctrlx« understood that the Kcmdycm system of intestate
SLCCEssIon s an cxmnp]c neither of pure pairiling, mairuiny nor what we
might call © bi-liny”. = Descent is through both sexcs, yet in some
situations nmtcrpal kindied are preferred to paternal kindred : at other
stages, again, we find cqual dJVJsmn between both sides of the house.
Quccumon to mahﬁ cmd 1c : _ 1(‘5 differs, as in Hindu law, and
pon the nature of the property, its

speaking, these are typical Indian
W 'U__ 1mk_ﬁ “up with an Indian
es can, and, with the
of our sources forces upon
> of pre-Aryan customary

SOULCe and
fca'tu_re.glétz__“ Cai
customary ]-;iw
use of a little im

dia for eenturics among the des-
ng, on 'ws_ﬂd succeed to property
' nected with the proposifus
male kindr cd t-xcluded all mou

- Pure p.ttnhl_j_y »f;:zas '
fand*m(:s of th;, ry:

1enmte Purc matriiny :
century altmg the Wutﬂ*n .'
have cericun (,hdrm,t

-:'mlemg certain castes w Im
Amongst these the fishing com-
ncidence that a- bl com-
- until comparatively recent

probably existed in Madras

Care 5o usterly L'hst].m tly conceived that when
: m(.em' i he never fofa moment t|1uught of a female propasita.
ud Stridhan (succession 1o females) s the work of
b edition.  Lhe difficulties and complexitics of the
\¢ m'ttd:le,d 1 Ladian lawe ¢ oneaf th:., miost emminent Hindu jurists
: th.inilt.,ith woman as - unfathomable”,  The wanve
13 .\.!rrdfwrj.;y and ta g Jesser oxeent (movable-
i . Souree and tine of acguisition
nat wanting in Burmese Buddhist
| Tiave ot existed gt lcast for ANy centiimics,

142, §_ucce§'§_i_¢>'n lo' 1
Sarvadhikari svrote his Lecture
The latest practicioner’s authenity o
thar name by 'Sie Gurudas. Bartu:]u.
Kandyan buwis ot suecession are 41
ol the pre—'iiﬁi_tt'i,h inies:
of the propert i
inrmervable, ancestral- si‘lf 6
are considercd i i those
law and in some Furope:u
in the Common law a

143, Je nings and Taml:mh op £i., mistaken i mmmsm" vithet that ihe
Mukkuyas could have Jnﬁutm‘td the m]dﬂﬁs Ty gre orthy of mention, or thar Mukkuova

| custom could chrow any light o ihe ongm G Kuid)'dﬂ mbfltlll:lmls The Mukkuvas are cvi dwt!\
IMalavali inmigrants, Fornting pare of the Tamiile Ml element i Coastal’ Coylon.
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and-clsewhere m ;11‘ly times, but our detals about them are o scanty
to be of any value ; it 15 known however that matrilineal communities

exist still in the North-East of India'#4,  These two types of succession-
law may be regarded as the extremes, and it is the view of the present
writer that, ]ust as patrilimy was slowly modified o accommodate the
habits of non-Aryan or sub-Aryan communities in Central India and event-
vally in the Decean, so m"u’rrlhu} as we know it is not a pure sclf-begotten
institution, but a specialisation of a patrilineally biassed ype of biliny which
must have been the characteristic succession-law of pre-Aryan India, "We
have a great many fmmmntun» traces of it, 'W‘lt’]} wbichi thic Kandyan
L\a]d(.nu, fits pmfcctly =

iéilnlnﬂmtles pracmcd
ns.  Amongst them
) that there was
Sty "thm a <;Imll

was th(. achr_,mc, whc'rcbv asst mmg (as |
nothing so valuable as i land, that pmp 3%
group umblsrmg of two ot at the mo' i
by a system of intermarriage which ave
possible alicnation cither by dﬁam or.
gamous group, The con
of stricily so, as were the 7

qualified preference to fria X
tnok therr down as thmr '?clvmc:cmu

out of the family
faction (cxcept. in special
: But in the absence
d: _ughrurs WEIC a8 competent
they took an absolutc

was utheard-of.  The widow
Imd 1 c_omp]c:\ pos; on. m m&h t@od upi:m ¢ feot : her dowry
vemained her awn!46, and gitts made to her by her husband!47, with special
reservanions i f_'t,lﬂi."fﬂll to 'mfrcstr‘ﬂ Iauﬂ“m, in fhu acquisitions made

144, Sey Ehrmﬂ.ls, [Jp it . :

145, This 35 uo l::]:u_,tr disputed.as mrdm South India befare ‘thul: 13‘.30, Kane, iii, 708 & el
Sen-Gupta, 183-190. Hven foeday daughters ke an absolute ¢ i Bombay. and other States
applying the Bontbay: * schoad ™ 6 Hindu Taw: SRR :

146, The smpus are full of injunctinng to |11.le1
not to touch the wile's stradhara,

147, Bharirdatta : tor kinds of sufdhana see Kane, 11, 770 & sexq -

148, On the distinction between sandapi and won-saldytka siridiiata (which inchudes all kinds of
property) see dind, TR3-5. KaIyAvan {.mp]'msu- that sitrderyika | aneludes snmovables 15 sgnificant,
Phe Maithily work Fiiddarmmmbars Lypically poines oue that imovable property derived I’mm Ehct
husband cannol be disposed of freely © Jhag Hiindi fae i i mfrnrf vk 2055021
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of marrage and sucéession, which were dirccted 1o the san cud While
morals permitted. without, p alising, romantic associations, financial
s and p objec :
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(up to the nineteenth century) and in Kandyan Law : Hayley was mis-
taken in believing that he had detected sionificant differences'®!.  Seclling
of children, [md (2). wives] and other blood relations in satisfaction. of
debis!#2: the absolute liability of male issuc for the debis ni their ancestor,

with exempiion as to micrest!83; and finally servitude for the dischar ge of
indebtednessts4—all these are common to Indian and Sinhalese law, It
Is important to notice that the dharmasastra scems to hayve attempred 10
mininiise certain practices which were evidently usunl, bue which conflicied
with the fundamental theori upon which the jurises bule up the classical
system!83, The Indian rule of {mlduppa! will “be referred o below.

(). Revocability of alienations.

At fir ' 1
rule of the Kar
certain excepti
notwithstanc%a h
in,_the mc,mwhﬂe, u _ d rmg rhe pu chase pllcc'm thL f ot
sales!86, has no co in Indian law. 1f this were s0 it would give
rise to mterest g 5| culations.  But although we h*we- as yet, no material
from other soar Pr ve the habit of such
mary l'lw, ' 1 m th(, ffﬁarma.msrm md ceriain \«VL]] knovul

neouslv t0 2 ‘@mmgd‘__ e -pursans who ";u*c_ _t_empourilv unbalras sed ﬁn
want of fimds tc fimes or tenute~services. Mortgages and revocable
sales are admi e by a very fine linet®7, and the actual inten-
I iohe bh&hcd by-_ very au*uﬁﬂ anmr} apalt from

81, Hay
disposes uf

182, W hile V'_ i
may do it, Yajnav:
sl'\ip ayer higor b

g :um fmrbujs it ll|e natlire of the P rents " owene
: Ufcuutu:fversy The picture i ot conmplece froak the dharma-
§ st be consulted and ﬂ\&sc fave wosreat many of these sales. Sce
_(‘m‘, 2ndigiln, " Mmh"\s, 1955, 355, For K wmdvar law see [Tayley,

137, aud 1'59

TR

144,

53 'Th:_ Fexts dvx 1o prLLul i r:TemLI welat mpusurloas sanctions the creditor may apply to the
debunt - what we kinow is derived ot late soiteces,

186, Tlavley, 300 wnd no(sy, 3020 408, 507, 508+ Pieriy, o it Gl

|87, Pieris; whi it ;
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automatic reduction of gifis!®8, belongs partly to the law of succession,
being related to the concept of quasi-vested rights in close relations, such
as issue, and partly to the law of contract. The dharasastra gives only
negative evidence on the subject of reduction of gifis, which we find under
the heading of * partibility ” ¢ it would appear dhat certain gifts were
though: by some (2 the unretormed pre-Arvans) 1o be revocable or partible

ac the insance of heirs of the donor!®. ~ As for the wider question of
reclaiming. of gifts by the donor, and annulling of sales, the dliarmasastra
has some intere-ing details to sive under several heads. Firstly we are
told that there are a i'ugc number of alienations which should not be made
at 2ll190 ; it is curious to note thav the system does not 1eﬁ,1 to them as
* ingiveables”, as we might expect, but * ungivens’, things which
at 411 for thf: alien-
tlus chapter is concerned

though they appn’u to be oiven are really not alicnat

ation. is voidable.  Part, but by no means all
with the activities of those whose by reason of
want of consent, ctc. It might be v\,mﬂlwhﬂa to mvmhgmc the possibility
that part of'the Kandycm laww of revocadon by heirst9! stems from a similar
source. But, as to the rest, the chapter concerns jtself with the impropriety
of an individual with full competence to do so making certain alienations.
Again we have a chapter on the wickedness o rwgkmg certam glft5592
This 3s a curious chapter, at Teast toa Eurapeml re
to mppo:mg that if he offers to reclain }
with abusc and the law will afford emedy.  The chapter
assumes that people were wsed to 111h1g1n11tg that they had a kind of latent
right in an object (particularly land) cven afeer thcy had parted with it,
This is typically pre-Aryan : the Aryans had a background of movement
and conquest—quiet hercdltar} CRjOVAICTT wa thing they leamt in
India and other countries in which they set 1t will bE observed that
both the Hindu and the Ka:n&wm L'tws *nt:‘ reed that :.gl.ft_s o plous uses
arc irrevocable!9s, it WAL

It follows both from ‘the assumed Indian. ('ustonmryiand the Kandyan
Law that an alienor could deprive himself and his heirs of a right to revoke
by bmqu himself and them by an 1n1plemtmn not to use the right of

188, Hayley, 334, 499, .

189, Yajmavalkya 1L 12300 7 Miovkshara, b i 13-15

190, Daticnapakarise - see Kane. iil, 478 & seq tor o brtt treatment,

191, Hayley, 302, 304, It seeins clear that the scope For eivdafion ay o) pmcd LO redempiion by
heirs was very limited 1 1515, certainly not éseending bevond cases all balintiry conveyances, and
perhaps doubtfully even so Bir. Plerds. af. ¢, S5

192, See Kane, gt dup., filso i, 86 & sege Naradu, Daddpmdiaiite, 9-10, is among the niost
significant passages for comparitive purposes, (g

193, Hayley; 306 Kane, iii, 472,
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revocation, A so-called * renunciation clause” in a document would
serve this purpose!®d. - Hayley unfortunatcly scems to haye become con-
fused about this. There cannot be any doubt but that the statements
which seemed to him to be mere verbiage were actually renunciavon
clauses!9%. - In Indian practice we are. unahle to find many {.}\dn}PlLS of this
e yet 1t 15 Perﬁ:c" 15 with what we Llww FrOm mu qude

J_}ra,hum“, I.'tC in w,r}

e ¢ d 7 his coparceners, whom
ole wuu]d exp_ bt Sighify ; cven dosac u,huons bv
marriage, whom we iy o1 to | _
and thus remeter hews. Actts that cci_tls_c_,_nt o_f 1elat10:n$, hmrs
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111011lgﬁ 'md
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recat D y suggestive 1— -« ¢ He
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the 1ost susp o -Hrﬁﬁ f'm quite &PP’]TLIJI

us a .Ch'_lpt(_,l' on 4n11u[l111g
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194, Hayley; 303, 304829 ; LR _
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reformer. We are not wold, as we might expect, that sales can be revoked
by the purchaser only for defects in the article purchased undisclosed by
the seller and not visible to the purchaser upon a reasonable inspection, but,
quitc apart from any circumstanees of fault in the object purchased, we
are told that the purchaser can retumn it and regain his price if e does so
withit.a short specified time200, -

INSTITUTIONS OF  KANDYAN LAW CLOSE 10 COMMON SENTIMINT YET
MORE  CAPABLL OF CHANGE WIIH ‘LIME AND INFLUENCES AB EXTRA

(1)  Caste. T SR
It must remain for long an opéh question whether castc, an insti-
tution of Kandyan Law as prominently as of Penmsular Indian custom,
came to Ceylon with the carliest Sinhalese mvaders, or developed there
under the influence of subsequent repeated Tamil dnvasions, the accession
of new groups of mhabitants within Sinhalese discricts or the domination
of Ceylon at various periods by Tamilian ruless and their entourages.
The present writer is forced to procecd for the present upon surmise and
probability, and the most probable solution waould appear to be that the
original Simhalese knew casic as an ogeupational division of the papulation
. vigour in their own homeland, = The society from which they sprang
probably held together in tight bends of muttal occupational dependenco,
cach caste being rigidly self-contained, and no caste being capable of existing
satisfactorily without the remainder. The division of the population into
the four Brahmanical classes deseribed by Manu and others may well have
been known to them, and the arrival of Brahn 18 i1t Ceylon cannot have
been delayed much after the coming of Buddhisin to the Island, if as lae
as that. The fact that casee in the tweo sense of the fourfold division
and the rigid occupational stratification Enown in Ceylon from extre-
mely eatly times is evident from the historical texis. * Subscquently no
doubt other communities came t be tepresented i Ceylon besides the
original Sinhalese, and may haye adopted the Sinhalesc tongue. We
tind on the other hand that most Tamilian and Muslim communities kept |
their identity and did not mix freely with tﬂ:ﬁe-fﬁiﬁi}nﬂéﬁﬁ,;&1ixcd marriages
occurring only in the highest levels of soctety between Sinhalese and Tamils
and Malayalis. | Much of this is conjecture ; what is certain is that caste
played an immensely important part in the Kandyau social structure in 1815,

200 Twor trends may be identitied hoth s ppavently improvine npon
nig o one the period cannot in any case exceed three davs ¢ sccording to
to o reasomable finie for wial or inspecdon and vasies with the Obji:ct p
be returned after one month | See Kane, i, 489-90.
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and because the British soon forgot their original intenton, particularly
after 1819, to give cvery support to casie rules, the general tendency has been
to diminish their imporiance. Caste affected marriage2®, could not be
lost merely by marriage with a slave?92, might even affect the stability of
illicit relations beiween the sexes203, affected succession 1o property204,
could, if subjected to imputations by a slanderer, give rise to a right to
damages203, and ﬁn,ﬂl\ influenced thc( type of pmmhmcm that mwht be
awarded for an offence?06, All these characteristics existed in common

in the Indian as well as in the Kandyan laws.

(2)  Slavery.

The Kandyan Law relating to slavery is on all fours with the Indian
law, so far as the latter may be ascertained from the dharmasastra, records
of customs and msu'lptmmz‘” The nature of slavery itself, and the means
of liberation ; the methods of becoming a slave, and the status of children
of slaves ; tht rights of slaves to own property, and their passing as part of
the estate “of their deceased owner - all these find comparable rules in both
systenis208,  The dharnasastra takes a different view of the cffect of liaisons
with slaves209, bue this would appear to be a reformmg rathier than a custo-
mary principle.

(3)  The status of wenien.

Much has been wriiten about this controversial subject in India, and
it is possible to argue both that the Aryans brought with them a lower
and that they brought a higher notion of the statns of women when they

200, Hayley. 175-6; Kang, i1, 447 & seqq.

202, Havlew, 135, but of, loss of frecdinn on account of intervaurse with shive,ibid, 140—cf Kane,
i1, 445,

203, llayley, 176 ; the twice-born Hiudu wassubjected to-spiritual penalties if he had relations with
weomenn of the Sadea easte:  Yajnavalksa TH, 241 5 see Rane, v, 34

24, Havley, 405 ;  Pieris, op. aifs, 16 1 Kang, ix, 597-5.

205, JHayley: M3 “Komo, i 51120 0 '

206, Hayley, 124, 125,129 = Kane, iii, 38%. 305, 397,

2017, Ha\:ln, 118, 134 |i4 Kane, i1, 180-9; i, 4845, A papuer by Colcbrooke an slaves
both i Liw and pragiice, qumed by Harrington, z]ur:r.'f}rm of e fats and Hgnhr!ruu_\ - it Bengal (London,
1817), iit, 743, bears @ most interestinge sinlarity to the Report on Slavery in the K uu[v.,m Frovineos
found i the Proceedings of the Iimm of Commissioners, 25th Auwust, 1529,

208, Hayley was doubtful as to the slave’s powets to own and dispose of property (p. 1443, b it
is clear that although the Indian slave had defective ownership. he was by no means devord of it.  Kat-
yavana, v. 725 and Kautilys (S, Saseri’s tans. 207) make this quite clear. And when people sold them-
selves and their issut into slavery it was in realiey 2 miorteage of their labour.

2019, Hayley, 140 shonld be compared with the verse of KaryAyana cired above (Kane, iii, 485)
Kanti.va cited in Kane, 11, 184 and Narada ibid, 155, Whereas both systems axree that a male asso-
clating with a female dave 15 himself thereby cnlived (even if tentporarily}, the findian Systeln Preserves
fundymental rales aboue cisee, which, thonsh nov entively absent in Kandyan evidences, greatly modify
the rule.
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came into contact with Indian pre-Aryans. Perhaps the truth is too com-
plex to be arrived at upon such straightforward lines. It is clear, however,
tnat the South Indian woman of historical times was, if not man’s cqual,
at least as well protecied fmancially as her male relatives. This is where
she differed from her Aryan sisters.  There is ground for thinking that the-
South Indian woman had a great deal of independence in secular as well s
religious matters?!%.  She was, nevertheless, m the position of a protected
person, who, at least in most commumities, could if she wished to do s0
shelter behing: her brothers or her husband?!!.  There is no reason to
believe that she generally enjoyed any preferential right of management or
enjoyment of property, and where a widow managed property for her
children her prominence was onc of necessity rather than choice. The
position. in the Kandyan society seems to hwc been the samc?!2.

(4)  The throne.

It is known that many of the later Kundyan kings were foreigners and
therefore their practice must be utlised for our purpose with much caution.
Nevertheless they must, on the whole, have abided by local custons, or
they would not have been tolerated so long. There appears to be haldl}
any feature of the Sinhalese king which would' distinguish him from his
Indian counterparts. Election2!3, succession?!4, nomination of heir-
apparent?l3, subjection to law?16, absence of legislative power2t7, owner-

210, Grants by women to charivy are very numerous 13 South India.  The prominence of Queens ||
and even the wives and widows of Governors in political and even nulitary affairs in the Deccan and |
turthcr south in medieval times 15 quite rematkable, Mahy llmw,"ul T. V., Sewth Fadian Polity, sub.
nom, * women 3 also Derrett, The Hupsalas, 971000 There 15 no teason fo belivve that wonien were |
more retring and less trusted aniony the sub-Aryaneommunities of pre-Aryin backeround during thet
previous thovsand YEars o so,

2110 This s the charactenste Indigy posdon @ it s&:m_u's ot less true of the Kandyan woman :
Hayley, 64, 186,215, 311. .

212, Knox remarks both on their freedom of movement and converse with all chisses and also upon
their acceptance of an inferior position to their Husbands.

213, Mayley, 41-2; election was the residuary method recosnised i Indiz, and outstanding
instances preurrel duung the reign of the Chilukya dynasty in the Decean.

214, Hayley, 41-2 ;  strict father-son succession was not regarded as nornal in ndia, where what-
cver prominenee was given to-the eldest son the throne was thought of ay the property 6f 4 joint tamily,
and collateral rather iJ: m lmeal succession was frequent—a situation which led o freguent suceession=
wars.  The problem was st least as old as the Muhabharata.

215, Hayley, thid. The approved praciice of hudiin kings was Lo associate their most competent
sons with them while they were yor in fall control of affirs. The Yuvaraja, duly consecrated, would
then be in the best podtion to defar rivals.

216. Rangaswann Aiyangar makes much of this in his Rajedlapma, See also Sen-Gupta.  Hayley,
cif. sup. 4

217.  The Kandyan scene splendidly demonsteates tlns face (Hayley, 56), one which might-well be
disputed on Indiun cvidence, Indian theory definitely demes lewislative power to the king, cxcept to
the extent of limited orders.  See Derreet, | he criteria for u’bnuqensfung betiween legal and religions cow-
mands i the dharmasdstra, A LR, 1953 Journal 52 & seqq.
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/o ship of all land218, exaciion of services?!9 ; source of honours and appoint-
ments, ownership of minerals and treasurc trove?29, enwitlement to fings221,
source of justice222 : all these characteristics have their Indian parallels.
The right to take property by escheat and to forfert tenurcs for default of
services are rights enjoyed by the Indian monarch?223. - All this is not to
suggest that customary divergences did not exist, or that Ceylon Lad no
peculiaritics. Tt would be strange if she had not.  The peculiar isolation
of the Sinhalese made it almost incvitable that some spacial customs should
emerge theres - Yot in so many small matters the Kandyan Ling resembled
his Indian rivals i When he made a grant he used to sign the document
with -a special mark224—signature was not wsual except for kings-—and
would notty the effeer to local officials by special announcement??3, The
iking’s willinguess to_patronise mote than onc religion is a feature which
s characteristically Indian?26; '

218, A pontroversial marter in Tndian history but vot in Kandwan fow © Haylew, 223, 227, 251
The most distdnguished Indian historians deny thal the king had such a right, but their sources are
Diassediand theie reasoning inadequate, Great jurises, sueh as Si-Kpishia Tarkakinkara and Jagannatha
Tarka-pafichanana belioved i the king's ultimate owmership and based upon it 4 great pare of his juris-
diction,  Dr. A. L. Bashanvakes the becter wiew:  The Wonder tlrar was Iidia, London, 19534, T9-110.

. N Al s =0 < :

§ S ; are o rjakiiipa bulks very Targe in all accounts of the Kandyan system—
see for example-Pieriscopre, o India, partieularly in the South. we have ample evidence of the sort

" of services which were cxacted, and most of them seem to correspond closely with those evidenced in
Ceylon ; bue by medigwil times these had all been commured, so far as we can tell, to cash payments,
Fot surviving revenud rolls, and the items there appearing sse Derret, T he Hoysatas, Ch. 7. o passing
one iy note that South Indian kiney roplk s (rnarale) just us did the Kandyan king, and thae
sorvices were evaded by frougulent dedicanions o 2 god in similar ways 1o both counerics.

220, Hayley, 2534 ; Kanc, 1, 175.

221 Umnlessassigned © Havley, 127 o Kane, diiy 393, A0, Papda, like ddya (in this context
escheat) vwas a regular pergquusite of the ruler.

222, Hayley, 58 ¢ Sen-Gupta, nerod. & Concl. g0 Kane,dii, Ch. L1

223, Kape, i, 763, 1018 60 be remarked that iy practice ¢sttes escheated o the king much carlicr
than the 4dstra would allow.  In mest kingdans the property (tnless held ointly with co-heits) passed
ta the king if no wale issuesurvived within 4 pencrations inclusively, Tvidener for aneicnt times is
Found in the dron Sakumtalan by Kalidasa, while in South India numneraus inscaptions make it appear
that it was as-a faveur thae the king allowed the widow to iherit.  The Portuguese at God long
wvailed themselves of theancient custom.

See Sapaseari-vilisa (Foulkes), sec. 613,

234, Preris; 7 ;i Southern bndia kings alone signed grants, and the diminasdstn, in Tecuitine minies
ita bewriteen. probably did noy, as Kane suggests (1l 308-14) contemplate actual signaturcs.  ut the
tking's seal (ibid,, 314) conlerred 4 unique authenticity.

225, Pieris. 5 this is remimscent of ancient Indian sasitas of the Maurys and Gupia periods.  No
doubt such announcements were made in lacer ages, butthe fact is nor recorded divectly ov indircctely
I - N i - Iy A
in the majerity of medieval records tine survive.

226.  And puzaling to Europeans.  For examples see Derrete, The Hoysalas. Ch 7.
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(5) Lort, crime and punishment.

The amorphous character of tort in Kandyan Law?227 faithfully repre-
sents the vaguc character of that chapter in the dharmadasira?28, and this
can hardly be a coincidence. The great similarity between ~ontractual
and delictual indebtedness?29, the fcaturc of sclaf]u_lpl‘ﬂ the thin division
between tore and crime, the special funcrion of the king in repressing crimc?3!
but his indifference to tortious wrongs?3?, the ﬁ‘:ttﬂl’ﬁ of compensation233,
of restitution plus fine plis damages234, 4 the objections to sorcery23s, liquor2#6
and gambling?47, the gradation of crimes and the gmd.ltlon and types of
pums]nncnt“’* i all these contexts dharmadastra P;lrd”i‘lh are very gene rally
forthcoming.  All the details do not tally—for example, taking animal lite
was not invariably an offence in India?39—but the characterisiic features
are almost identical.  In particular we must notice the noton that fellow-
villagers are collectively responsible for wrongs done i their territory?+?,
md that the king MUSE cotpensate ¢ the uncompensated wronged par w24t

22 Havley, 524, - >

228, Kane, iii, 239, 511 & seqy, For Sen-Gupta’s visw of the dewelnpmem af croninal flrisdiction
see his work at pp. 286 & seqq.  The king had a comparatively qmali scope of activn an his own
motion, cotnizable offences being a wery small anerity : Ka

229, I ayley, 529 ; no distinetion is made i the @l

230, See note 180 above, also Kane., i, 408,

231. Kane, 1ii, 242 & seqq.;itis very remarkablé that the ancent texts loovk to the king as primarily

* reiaver of thorns” , though whether he does:this ina G crimmmal detion i mmut{.nal

232, Except i the fow matters in which he may act siwo miofi (soe note 230 ahove) the king ol
tike steps without 2 complane or suit bemg filed. 3

233, Hayley, 524 tlusis not so strong n the dlmm‘ adsra where the juns‘pmdena of fines seems 1o
have outurown the d.equv? ro compensate the: injured parey & Kane, i, Chy 24, Vet the differcnice
15 small o ok, bid,, 494, i

23 Hayley, 118523, 5258 2 Kane, iii; 481, 5228 !

235, Haylev, 116; Jennings, MNotes on Kandvan Law, ’3'(]9; ch Atk UG 5 Gune, VT
e Jidicial S} con of the Maraitios, Poons, 1953, 260.

236.  This, ke the following, has two slde; we have LV\dCllCL. Both chat ]11]11t)1-drml\msg wis
<1‘n;)pm\ e and that it was relruhrtd—m both countrics. Sffmpmfa i rather o sin Lhan a erime accord-
i to the dharuddsin ¢ see Kane, iv, 20 & sCeje.; but it wis ney Lriht._le*‘-ﬂ punished as a ciime of some
]V‘I'inds—su Gune, aff. it 260, Hayless 120.

237, Hayley, 121 7 Kane, i, 538 &’wqq

233, Doth the regular sradations, for which see [laylev, 68, ]ﬂ? 108, 1245128, 1239, 131, and
the lack of regard for prﬂedent and consistetiey are o be obscrved in both,  The Jaw as sathered in
Kaue, Sen-Gupta, Varadachariae and [ha may be supplemented with ipscriptional details collected in
Mahalingam and Nilakantha Sastri. 1 is st interesting that both in Ceylon and in hidha the abeteor
was nol zuilty of wurder : Havley. 1055 Kane, 1, 3 529,  Stxwal intercourss and cven n ape Between
4 woman of hlgh caste and a4 man af lt:mel caste evoked lezal vislence in both countries.

Medadthi tells us that s King misht makea valid order that meat should not be killed on certain
In Kandyan law taking mnmi lifo seems to have been a moral rather than a lagal offence, to
,ud se from the evidence given by Knox and e rules referred to by Hayley at p. 241, A marked
difference is that according to Knox prosticution wis an aftnee i the Kandyan countre s this is wi-
Bidian in development,

240, Havley, 263 1+ Kane, i, 166-8. \

241, The Tndian view on this subject was i il vigoureven in the last pare of the 15th centuryy
when Warren Hastings was memorialised by a robbed persen.
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arc markedly Indian concepts.  On the other hand itappears from our sources
that retribution played a large part in the Kandyan law of erime, whereas
in the dharmasastra the only basis to punishment is its value as a deterrent?4?,
But then we know that the dharmasastra was a work of art, based upon
continuous juristic research, wheteas such activity was practically unknown
in Ceylon. For all we know the untutored Indian judge saw nothung in
pumshmcnt but rewibution, and the savagery of some pumsluneutb for
crimes against the Saite, and the mildness of pumahmcrts for crimes against
low=caste people or against those who were in no positic.1 to (ompl.nu
tend to suggest that that may indeed have been the case,

(6) Ho_\].u'mffty.

From erime we turn to its opposite. The fundamental character of
a socicty is susceptible of change even when unusually protecte :d from outside
influcnces as were the Ka.ndyam. It cannot be certam that the Kandyans
as Knox knew them in the 17th century were temperamentally representa-
tive of thoir carlicst ancestors m the Island.  Nevertheless, the characterisiics
which he deseribes do not seem strange to che Indologist. A certain naiveté
and simplicity, combined with a strong scnse of pusmul honour, is not
characteristic of all classes of modcm India ; it does not consort well with
the atmosphcru associated with the educated Brahmanical communities.
But its counterparts were in all probability to be found easily in medicval
Peninsular India, if not all over the sub-continent. These things are very

 intangible and vague, but Kuox’s account rings truc to the student of
- ancient and medieval India.  1n particular the custom of * Kandyan hospi-

tality ” (navatan hire) would not surprise one familiar with South Indian
customary law243 : an absence of sexual jealousy and a high regard for the
host’s responsibility for his guest seem to have charac ierised some commu-
nities there as much as other now rare unsophisucated peoples. It is per-
fectly clear, however. that such: customs though evidence in ancient India

from sources collected by Kane are mcmnp'lub]c with Aryan aititudes to

life, and no traditionally Arv'm ot sub-Aryan commumnity of modern India
could understand the cexmemes of ho-,p1t1l1tv referred to in the custom
mentioned.  Yet, for all this, the claims of hospitality in India and Ceylon
are stll quite re smarkable in their strength : perhaps nowhere in the world
can they be rivalled except among the Bedouin of the desert : and that India
and Ceylon arc more or less alike in this intdmate respect cannot be a
coincidence.

242, Havley, 525, The Mahabharata and all works on Danda (criminal law) emphasise that the
king's jurisdiction exists to deter malefactors.
243, Detils given by Nelson in his Madira Conndry.
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(7) Suicides.

In passing from hospiiality to suicide we are performing no strange
feat, The Sinhalese and the Indians of ancient, not to speak of modern
times, were precisely alike in two respeets : they had a very strong sense of
personal dignity and celf-respect and were very sensitive to what a European
would call trivial abuse244, and at the same time they had a strong supersti-
tious belief in the power of shedding blood.  The strongest magic of all
was suicide ; next best was the murder of onc’s own mother or child.
Instances of the latter are wanting in Ceylon but they are part and parecl
of the same picture. A person who has been injured or itsulted and cannot
obtain satisfaction by other means will threaten to commir stricide?43,
and shame alone may drive the injured party to commit suicide even it
there is some prospect that his honour might cventually be vindicated.
An incident of this character happened in the Low Country during the
present writer’s sojourn there.  The act has a two-fold effect in the mind
of the doer - firstly that grave misfortunc will fall upon the party responsible:
the whole village will be polluted : the responsible party will be loaded
with an unseen cursc and the king will be under an obligation to find out
the cause of the suicide and punish the offending party246. In the last
result he may be obliged to fine the whole village247. " But there is yet
another side to it. The South Indian instances of such conduct reéveal a
helief in vigour that an clement of challenge was mvolved in such acts.
A woman who killed her own child at the door of her enemy would expect,
and the rest of the villagers would expect. that the enemy would have to
kill one of his own children if his honour was to remain intact®#8.  Suicide
was a challenge to the indicated party to follow suit : hence it was received
with terror rather than pity, which would be the European reaction, and
hence its value as a weapon of attack. Tt has been quite rightly”identitied
as an institution of a pre-legal period in human development, and it is of
course pre-Atryan, finding no place in the dharmasastra, though by no means
‘unknown in Northern Indian history249,

244, Knox's evidence would sugeest the reverse, but the eriminal lawe seems to make a recongili-
afion of the two view-points necessary. It is very sriking how the instimtion Snown as wikpdrnshya
(abuse) figures tn the diarmaddstra pand to this day verbal assault is as much resented in Indiaas blows,
if mot more so.

245 Hayley, 112,

248y, Ihid.

247, Ibid., 264, CF for Indian practice see Gune, 259, 261,

244,  Nelson, Madura Conntry. Pr, 1T, 53-3.

249, MNelson, Prospecnis; 165, CE Mahalingam, 187,
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(8)  Contracts and deeds.

No doubt [ayley and others are right in saying that the Kandyans had
few needs such as would require contractual engagements?50.  Caste relation-
ships and scrvice-tenures would determine, in addition to the rights of
blood kindred and relations by warriage, all 2 man’s dutics. Nevertheless
pledge was known, and a great variety of mortgages were in use among
them?s!.  Loans of money and grain, and rates of interest thereon seem to
have been known upon a basis familiar in India2s2.  ‘The cxtremely high
raies of inverest?53, the peculiar attitude to the terny of loans?54, the Lability
of heirs and issue in pariicular235; the rules relating to redemption, and
the pecuhiar rule that interest must not exceed the principal?3¢ are to be
found in India likewise. Tn India also consideration was not necessary 1o
support a contract. and acceptance was not required to make a gift com-
plete2s7.  Ag in India, deeds were formerly i very little use and oral
transfers were valid.  As dime went on the advisability of having writcen
instruments came to be widely recognised. They were resorted to much
carlicr in India than in Ceylon25¥, but the reason for their adoption must -
have been the same, and the form and gencral tenor of the documents was
similar in India and in Ceylon. For example, the ** witnesses”, who did
not necessarily witniess the exceution of the document, performed the same
function2®, The Kandyan atikarama, which appears now as a douceur,

250, Atp: 517,
251 Hayley, 503 & seqq.
252, Hyley, 503.

253, Kane, iii, 418, - Liseripticoal evidence stupports the view that very high rates were wsual,
bath pn meney and grain.

254, According to onie systen the Toan hiel no ter, and inleresr never irercased however lomng the
periad : bue the mortgagee Bad the wsufruct during the pertad. A yseful Ticdle work on Indian pledges
and morteages w Was, M. L The Hindi Law of Bailneent, Khalispur, 1946, Fexis are convenisn(ly
collected and analysed. in Tha, Hiwde Law dnits Sosrces, vol 1, 132 & sedfr),  Seealso corditional sales:
Kane, iii, 493 & sequ. & ;

255, Hayley, 305 ¢ Jha, af. sup ; Kane, G, 443 & SUE.

256.  Dapduppard  Kanc, i, 423 & seuq., also Ranade, 1 K., Dandppai in Hindu Law, (1052)
54 Bambay LR (Journal) 4957, Hayley, 503, :

257. Hayley. 301, 306 ¢ Kane, 11, 442 © an instanet of voluntary pramises which are enforce-
able. As for scceptance, Jimntavaheny, n1 the Davabhdey, contends that the intention to aive suffices
tor transfer of ticle,  This view had urihy sapparters thoush it was later condemned @ see Spafpa—
raliteya and Svartg-picdrg, fwo anonyEous works on Propercy which will be published shorely.  Kane,
i, 475,

258, The comparatively récent ubiquity of decds is plain from what Sawers says. In India they
were recommended for general use from lacer wupii times.  On the de velopment ol the use of doeuy-
nients see Sti-Gupta,

259 Hayley, 2913, I fnddia che witness” fanetion was to know or to approve, so that he could
bear testimony about the mansaetion aftcrwards,  This i plan from the form aud terms of vely anany
South ndisan inseriptions.
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now as carnest nioney and now as p](,dg‘( reappears if one carefully serut-
inises dharmatasira texts200, though it must have been rather a customary
practice than a matrer of leé’ﬂ.l obligation. Similarly the functionof tokens
(kata sakkiya) was well recognised in Indian law?6l,  Certain differences
were inevitable.  Contracts for assistance and support were more cominon
in Ceylon than in India, where the joint family system remained in full
vigour, and was even ﬂ)*;tﬂ(,d by legal d(vdopmmts In Kandyan Law
a wife migni be sucery for her husb: mrl. an impossibility accor dm r to the
dharmasastra2s”, which affected to regard the husband and wife as one in
matters sccular as well as spitieual263. It is curious how the Kandyan sale-

' deed differed little from a gifi-deed, and one is reminded of the strange

dharmasastra maxim that land must never be sold, and ifit is sold the sale
should be conducted as if it were a gife264.  Behind this rule lies a mystery
for future solution : perhaps pre-Arvan eustoms hold the key.

INSITIUTIONS OF A MORE PERIFERAL CITARACTER

(1} Administration of jistice.

While 1t is pr{mably truc to say that fundamental concepts of right can
hardly have changed in two millenia, so that we may find LVTdCIlCC of
valtie i for cxa,mple the attitude towards adverse possession and laches
which indicates o commumity of attitude between the custonis of India
and the law of the Ka ndvma?ﬁ‘, there 15 no sound reason for assuming that
the machinery of justice, with the hicrarchy of courts and systcm ofappcals
represents what the orlgmﬂ Sinhalese knew and practised at the time of
their coming to Ceylon.  We are not in a position, therefore, to draw any
conclusion from the very obvious similaritics berween the K:mdmn arrange-
ments for (nmp HINT,. ALFCST, summomnsr the court. trul sentence and
exeention snd these which prevailed in ldisohore the Brinidt cime there
as law-givers266,  The combination of cnuls, criminal and social sanctions
which arc demonstrated in both systems is very marked and d]stm:‘rmshu
both from other socicties,

261 Fumnest @ Kaoes i, 490 1 pledoe ibid 43455 5 doucens o fhid, 473 ¢ cf 11, 857, Havlew,
5 Bl

261, Flayley, 293 5011 Pieris, 5, 8, 180 Withoue s explination the chaererisiic Flindy
wtinution of the dakshiing would be quite incomprehensible 1 Kine, 1, 855, 11859,

262, Hayley, 510 Yadjvalkya [052 1 Tl opueir, vol. 2, 635,

263 The tantous ardlin-sarirg theory, swhich is invokod even in modern case=lav.

264, Jeane, i, 49657,

265, Hawley, 99, 00, 103, The topic isvery vexed in the dhammadasiva, causing the gveatest
difficuley to medieval digest=ariters such s Jimitavahana and Vachaspan Midra @ Kape, iii, 408

it Parsiculars wiven in Hayley niny be campared sith those in Gune, ¢t sipi, and Varadachariar
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(2) Oaths and Ordeals. _
Particularly in the course of the administration of justice, and also in
private transactions, these superstitious aids to justice were in great voguc
They were in use in India in litigation up 6l the British period267, and
indeed may still be resorted to in special cases if both pardics agree to be
bound by the oath of one of them268. . All the features of the Kandyan
ordeals are present in Indian law and custom, and find their place in the
dharmasastra from very remote antiquity209, '

(3)  Government organisafiot.

The Kandyan government was feudal in chatacter, and officials held
their offices at pleasure. It scems that the hereditary principle which be-
came such a feature of Indian adminisization did not develop so strongly
in Ceylon, probably on account of the small size of the Island
and the very small and rarc temptation to a Sinhalesc king to extend his
realm by conquest.  The system and even the names of the officials have a
thoroughly Indian complexion2?, but once again no conclusive inference
is to be drawn from this.

(4)  Land temures.

The same objection applies to utilisation of cvidence on land tenures :
the system may have been modificd a number of times.  There is ample
evidence of ancient tenures in the dharmasastra2’!l and on tenures in practice

in the 18th and subsequent centurics in records compiled for the use of the

East India Company and its successor2™. A comparison mighs be useful,

but hardly for our present purposes. The special characteristics of culti-
vation in the Kandyan Provinees may have produced an effect which would
limit the scope of similarity between practice there and in India.

267, Ciane; 90 & seqe ; Nelson, Hiudu Law fo Madras in 1714, Madras Journal of Tit. & Scieiee
tor 1880, 10 : an example in 13th century Mysore ¢ B €L, Mandva 79, also F, (0 viii, Serab 387
(1241); Kane, i1, Ch. 14 5 Sen-Gupta, 63 & scqa.; Mahalingam, 187, 223, 233,

268, Pecisory vaths™,

268, A comparison will of course show that che popularity of the * hot oil " ordeal 5 the result of
a selection Tromr a rich panee of choice,  ‘The ** hat iren ™ method scems to have been an Arvan ardeal.
For Kandyan ordeals see avley, 86-92 (buc did botlh pasties really rake che ordeal, or was thar mechod
usual 2);  Pieris, 8, 20-22 7 Jesnings, Notes on Katifyan Laey 200-5.

270, The names wiven by [YOyly may be composed with these appearig in the Appendix to Kane,

ol 3, at p. 975 & segu.

271. It is of interest that thire is no trace of pre-eniption in Kandyan law, alchough this was o feature
of ancient Indian Taw © Kane, i, 496, O varions remres see ihid.. i, 865-9 111, 495 | Mahalingam,
s, “Taxation® and * Taxes. Very inscractive is the material concerning various classes of cenants
found i1 the manuals of Malabar Law (cited above).  See also Narada's rule aboue those wha build
upen the land of others ©  Kane, i, 480-1.  Onas weddumizing see Hayley, 240 ;. Pieris. 4 5 Kautilya
(5. Sustrl’s trans,, 128).

272, As for exumple the work an Mirdsi Right edited by Broway @€, P., Madras, 1852
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(5) Buddhist Law.

A different objection applies to our utilising material on the law
" relating to pricsts and the sangha. It is cvident that the Buddhists carried
with them from India to Ceylon a law relating to the conduct of monks,
the administration of monasteries, doctrine and so on. There can be no
doubt but that so far as the civil law of India impinged upon affairs within
the sangha Buddhists in Ceylon are indebted to India for the rules to be
applied. As regards the position of a Buddhist priest and his qualification
to own property27 and to succeed to property2™ strong similarities cxist
between the Kandyan rules and the rules of Hindu law rative to those who
abandon the world and become sannyasis275.  Moreover, when a particular
sanmyasi becomes head of a matha, or Hindu temporality of a collegiate
description?76, problems arise of a very similar character to those which
have arisen i Ceylon, and very similar answers have been given.  Parti-
cularly in connection with succession to the office of mathadipati, a problem
which has vexed Ceylon courts, Indian customs support one rather than the
other of the traditional systems in use i the Kandyan Provinces??.  But!
an this is wo little purpose since it is admitted by cveryone that Buddhism |
came to Ceylon long after the Sinhalese came there, and the Buddhist
authorities must have maintained a very close and intellectual contact with |
India throughout the greater part of Ceylon’s history.

Concliusion.

We have surveyed a good part of the Kandyan Law, so far as it may
be knewn from the published sources. Where the institutions are such
as might legitimately be believed to have remained little if at all modified
by the passage of the centuries, particularly i a highly conservative and
remote commumity such as the Sinhalise were for at least a millentum,
during which time the orthodox Hindus would never mix socially with
them?2™8, the natural inferences to be drawn from the similarity between
Kandyan Law and Indian laws and customs point in a certain direction.

273, Lhayley, 563-5 ¢+ Kane, ii-Ch, 25

274, MHayley, ubi. ait. ; WKane wl, i wnd 11, 764-5.

275. Iewill be remembered that the notion of bhiksh is desived from the genera! characeer of the
[Hindu aseetic.

276, Kaneg, 0. 948 & scqq.

277, The problem is ser aur in Hayley, 545-557.  For moderm Indian parallels see Sfral Das v, Sane
Ram, ALR, 1954 S.C0 606 and Prithi Nath v, Birkka Nath, AR, 1956 S.C. 192, and generally Mavne,
40,

278, The Sinhalese were nlecchas (see Haradatts on Gautama dh. si. I, 9, 17 and so anfic for
contact of any kind.  Their interference with South Indian politics i the 13th century is non likely 1o
have made chem individoally more welconme mnongst the orthodos.
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We cannot altogether neglect certain well-known hlsmmal facts, altheugh
our eventual LOllClLlﬂOﬂ must be laid at the fect of historians for cheir consi-
deradon. It is gmually believed that Vijaya broughe the first Sinhalese *
to Ceylon about the time of the Buddha ; the Sinhalese 1’111‘*L11gL, despite
its far from negligible Dravidian clement, has been identified as an Indo-
Aryan language. Both facts must be taken with some qualification, but

 they cannot be ignored. The upper limit for the invasion is quite unknown
" except to legend ; and the language has developed in iiolation and only a
| small fraction of the present Sinhalese may be even in part descended from
' Indo-Aryan speakers : the survival of the Dravidian Brahiii in the North-
West of Inda warns us of the need for care. Yet these facts, none the
ess, fit the pattern of the legal data.

It seems that the Sinhalese were a people of predominantly non-
Aryan descent, with a way of life substantially identifiable as akin to that
common in modern South India.  Aryan ideas do not seem to have passed

ihem by, indeed that can hardly have been the case since the Indo-Aryan

language must have been spoken first by petsons lineally connected wirh
the invaders. The strange ability of those invaders to adopt alien ways in
certain matters is becoming ever more clear2?, and though they treated the
aboriginals as subject p{,opleﬂ they did not for a long period disdain to mix

very freely with them. The Aryan strain in the S].Ilhﬂlﬁht‘. may thus have

‘been what the present writer chooses to call sub-Aryan. They might have

known of Brahmans and Brahmanism, and had already made some attempt

to reconcile native custom with Aryan traditions, But this process had
not gone far. The customs which they followed  were well-known n
Manu’s day and i Kautilya’s time, Bt they were a people on the very
fringe of the orihodox world, In all probabil ity they were averse to
accommodating themselves to a (,ompl-:‘tely orthodox sct-up, though this
is pure mn_]cctum, and their reasons for migrating from India can only be
guessed at.  The alacrity with which they added Buddhism to their Hindu-

| like cults scems to suggest that they were temperamentally averse to

Brahman-worship, and they may well have been an unorthodox or here-
tical sect when they embarked, together with their retainers and followers,
for the happy Island, where a very primitive people would be foreed to

(make room for them. They were not highly literate, and it may be

that their migration was as much due to economic pressure as to theological

‘differences. . We have vet to find oui.  But it can be accepted, so far as

279, The Aryavs gradually accepted wany features even of so Intimate and well-conserved a ritual
as the marriase ceremony from pre—Aryan sources,
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| wr have gone, that the ancestors of the Sinhalese were part of that great
amalgam of peoples which grew up during the period B.C. 1500-500. and

: which continued in varying measures to grow throughout the Peninsula
and the East, out of the fusion of pre-Aryan with Aryan, an amalgam
which has made the Indian civilisation what it is.

The antipathy of the Sinhalese to the Tamils, their closest neighbours,
does not rest mierely upon the millenium of conquests and invasions and
political alliances and intrigues : there is no doubt but that the racial affi-
liations of most of the Tamils differ from those of the original Sinhalese
the praportions of pre-Aryan races m the mixturc are different, just as the
proportion of Aryan is demonstrably different.  Yet, of coursc the Sinhalese
were not Aryans. From whence, then comes the notion that their des-
cendants arc ¢ This presents no difficulty. The Buddhists referred to

" any respectable member of che sangha as an Arya, and that usage must
have been common throughout the former Buddhist world. Moreover
¢he Dravidians were accustomed to refer to non-Dravidians as Arvans. Thus
&.o Kannada-speaking peoples of the Deccan and Mysore referred to the
Marathas as Aryans, though of course the proportion of Aryan blood
was hardly any higher amongst theMarathas than amongst the Kannadigas:
the difference lay in the language. Therefore one may tentatively con-
cludethat, subject te the findings of ethnologists, linguists and historians,
the original home of the Sinhalese is to be sought in the Peninsula, not\
necessarily South of the Vindhyas, cither towards the East or the West
coast, The regions north of the mouth of the Narbada miver, or even
further castwards could have been their provenance, though there is little
evidence to show that they did not come even from Sindh.  The balance
of probability seems however to be in fayour of some region in the modern
Madhya Bharat or even Rajasthan, for these regions to-day prescrve the
| character of border-lands between the sub-Aryan and the Dravidian peoples,
for even the Maharasherians preserve very substantial traces of their Dravi-
dian ancestry. Could the Sinhalese have come from Orissa 2 There is.
no very cogent proof that they did not. In modermn Orissa the border
between Dravidian and Aryan is patent, and Orissans feel that though
their language separates them from their Dravidian Telugu neighbours
theif customs are more akin to those of the latter than to those of their
Bengali neighbotrs on the other side. A series of queens is known to have
ruled in Orissa, and to this day widows marry their deceased hushand’s
brothers. But such indications arc slim cnough. . Even the efforts of
cthnologists may have to be used with caution, so far haye peoples migrated.
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Before Kandyan Law slips imperceptibly into history much may seill
be learnt about the Kandyans' traditional way of life, their notions of
honour, justice, virtue and so on, their ambitions and criteria, which would -
help beyond all measure to fll out the data set down in the erabbed technical
formmulac 10 the early 19th century sources, and the result would be not

| merely to preserve a more lively picture of a community which probably

4 service which would be as

has no counterpart i the India of to-day

valuable to Indologists as to lovers of Ceylon—but alse to make deductions

about the origins of that people more substantial and more riliable, * Natu-
rally this material is now to be sought only in remote and rarcly-visited
regions of the Kandyan Proyinces, and it is for the anthropologist and
sociologist to complete the work which he has already begun and which
he alone is now competent to carry through.

J. D. M. DERRETT*

#School of Oriental and African Studics, University of London.
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