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MEMORANDA.

‘ Do S SIS RIRRTTRLY]
Tur Hox. LoverL Burcnurr CLARENCE, Senior Puisne Justice, having
qultted the Isi ind on May 12, 1892, on leave, ARC JIBALD CAMPBELL I AWRIE,
Esquire, District Judge ot Kandy. was sworn in ai acting Puisne Justic :.

Tur Honx. Hixry Dias, Junior Puisne Justice, retired.

GrorGE HENEY WITHERS, 1,>qune, Advocate, was sworn in as acting Puisne
Justice.

‘11E HON. SIR SAMUEL GRE (IER, Kt., Attornev-Ga neral, having returne 1to the

[sland, and CitARLES PETE!: LAYARD, Esquire, SHolicitor-General, hav ng left
Ceylonon leave, J. H. TEvPLER, Esquire, Crown Counscl, was sworn in as
acting Soliciter-General.

a7 g %

Tue Hon. A. C. LAWRIE was cnnﬁrmed in the ollice of Puisne luslue

1+ <

THE HoN. S11: SAMUEL GRiNIER, Kt:, Attorney-General, died. e
CHARLES PET iR LAYARD, Esquire, Solicitor-General, was appointed tempora-

rily and proviiionally to the office of Attorney -General, and took the oaths of
ofhce on Novamber S.

J. H. TEMPLER, Esquire, Crown Co >tnsel, was sworn in as acting SSHAcitor-
General.

» . ) “

THeE HoN G. H. WITHERS was confirmed in th: office of Puisne Justice as
from January, 1, 1893, on which date the Hon. I.. B. CLARENCE retired from
the Bench.

PONNAMBALA RAMANATHAN, Esquire, C.M.(G:., Advocate, having been
appointed Sc.icitor-General, took the oaths of office.

THr Hox. S11t BRUCE LOCKHART BURrNSIDE, Ki., Chief Justice, left the Island
on leave.

~

THE Hox. A. C. LAWRIE, Senior Puisne Justice,. was sworn in as .lCllllg
Chief Justice. DopweLL FrANCIS BROWNE, lisquire, District Judge' of
Colombo, was sworn in as Commissioner of Assize to preside at the first
Criminal Sessions of the Southern Circuit.

)
D. F. BROWNE, Esquire, District Judge of Colombo, was sworn in as acting
Puisne Justice.

THe Hox. S1r B. I, Burxsing, Kt., Chiel Justice, retired.




DIGEST.
VOLUME II.

Abatement of action.
Fo
See GiviL, PROCKEDURE, 26.
Added parties.

See C1vil, PROCEDURE, 22.
Adding parties.

See Civin PROCEDURLE, 16.
CIviL PROCEDURE, 40.

Administration.

w—dAdministralor—Right {to relain funds—
Contyol of Court—Order to pay money
into Court—Jjoint administration— Proce-
dure.

An administrator has the right, until the es-
tate is closed, to retain in his hands the funds of
the estate for the pur s of administration.

Although an administrator is generally sub-
jected to the control of the court, an order upon

im to dpay money in his hands into court is not
justified, unless such order is shown to be neces-
sary for the protection of creditors or heirs in
consequence of the misconduct or default of the
administrator.

D. C. Colombo (Testamentary), No. 5,001.
In the matter of the estate and effects
of ILANSEGEY ANDRIS PERERA DHARMA-
GUNEWARDENE Mohandiram deceased ..

2.—Adwministration—Substituted plaintifis—Ac-
tion lo set aside claim—Civil Procedure
Code, section 247.

A judgment-creditor having died, rsons
claiming to be his heirs were substituted plain-
tiffs in his room and, having issued writ, seiz-
ed certain property, which was claimed by a
third party. The court having upheld the claim
the substituted plaintiﬂ's brought the present
action under section 247 of the Procedure Code
against claimant, who in his answer took excep-
tion to plaintiffs maintaining the action without
taking out administration to the deceased credi-
tor's estate.

Held (reversin the
District Court) that the

judgment of the
aintiffs having been

substituted plaintiffs in the original action, and -

having “seized the property as judgment-credi-
tors, were entitled to maintain this action to
have such property declared executable under
‘their judgment.
D. C, Galle, No. 476. WEERAKOON V.
NIKULAS e ve .-
3.—Administration—Marriage in communily—
Administrator of deceased husband’s estate
~Powers over entire malrimonial estale
—Widozc-administratrix.
A widow who had takeii out letters of adminis-

PAGE.

48

PAGE.’

tration to her deceased husband's estate—the
marriage having been in the community of
property — .

Held cntitled in her capacity of administratrix
to maintain an action in respect of the entirety
of a leasehold interest whicﬁe had belonged to
the common estate, notwithstanding her own
right to one-half of such interest as surviving
spouse.

l'er BURNSIDE, C. J.—U
of the spouses the entire common estate vests,
in the first instance, in the administrator of the
deceased, for disposal among the .persons legally.
cntitled to individual shares of it.

Per LAWRIE, J.—An executor or administrator
can administer and realise only such estate as
the deceased had testing powers over. The ad-
ministrator of a deceased spouse cannot, there-
fore, deal with the entire common estate, but
only with the half to which the heirs or legatees
of the deceased have right.

D. C. Colombo, No. C. 713. PERERA V.
SmLva .. . . )

pon the death of aqme

150

4.—Administration—Right of heirs of deceased

morigagee lo sue—Necessity for administras
tion lo whole estate—Practice.

A mortgagee who was married in the commu.
nity of property died leaving a widow and chil-
dren surviving, who sued on -the mortgage as
his legal representatives, averring that the
deceased’s moiety of the common estate was
worth Rs. 700 only, and that the plaintiffs were
therefore entitled to sue without taking out let.
ters of administration.

IHHeld that, in determining whether the adminis-
tration was necessary, regard should be had .to
the entire estate (and not to the deceased’s
moiety only), and as this exceeded Rs. 1,000 in
\'qltll]e, administration could .not be dispensed
with.

" D. C. Negombo, No. 743. NONOHAMY v. PERERA 153

See C1vir, PROCEDURE, 27.
Civil. PROCEDURE, 47
DONATIO INTER VIVOS,

Adoption.

See KANDYAN Law.

Affray.
See CRIMINAL PROCEDURE, 9.
¢ Alter.”
See MUNICIPAL COUNCILS ORDINANCR.

Amendment of plaint.
See PRESCRIPTION, 3.
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Fer CLARENCE, J.—Although, under the Civil
Appea]. Procedure Code, pleadings are not to fgo beyond
See C1VIL PROCEDURE, 4. answer except by special leave, vet if a defentd-
) . ant’s answer contains averments requiring to
CiviL PROCEDURE. 7. be met. it is none the less incumbent ongthe
CIvIL PROCEDURE, 18. plamt;ﬂ' to t:neetkthem. either by ogtaining leave
, to reply or by asking the court, under section 146
CrviL PROCEDURE, 23. of the Code, "to frame an issue upon defendant's
CiviL, PROCEDURE, 24. answer.
- CIviL PROCEDURE, 29. Judgment of the District Court afirmed by
_ C1vIL PROCEDURE, 32. CLARENCE and Dias, JJ., BURNsIDE, C. ], diy-
C1viL PROCEDURE, 4o. senting.
CiviL PROCEDURE, 48. D. C. Colombo, No. C. 581. WEERAWAGO
CiviL PROCEDURE, 49. v. THE BANK OF MADRAS . 1t
CRIMINAL PROCEDURE, I. . -
MAINTENANCE, 1. Barking of dogs,
Arbitration See NUISANCE.
V g b .
See C1viL, PROCEDURE, 18. bettmg‘
Assault. See GAMING, 2.
S¢¢ ROAD ORDINANCE. - Bhuddhist Temple.
Assessment for rates, | See LEASE, 1.
¥ 2y - ! .
Sce EJECTMENT, 3. | Business, place of
Assets, realisation of | See C1VIL PROCEDURE, 12,
See Civil, PROCEDURE, 46. . Bye-law. .
Assignment, See FISHING, 1.
See MORTGAGE. . .
i - : (‘ause of action.
Assignment of Jndgment- 1.-—t"ause of action--Declaration of title lo land—
See C1vil, PROCEDURE, 45. Ousler—Plead ing— Evidence.
CIviL PROCKDURE, §3- \\;here nnd action for dcclaratli(l)’n ‘of title to
| . . land is based upon an ouster, and both the title
Attor ney, power of i and the ouster are put in issue—
See C1vit, PROCEDURE, 6. . L
‘ Ield that the action must fail unless the
- , ouster is proved, and thatit is not competent
Attqul?y General, appeal b} for the court, upon a fictitious cause of act&en, to
See CRIMINAL PROCEDURE, 7. decide the mere question of title.
Award. : D. C. Colombo, No. C, 1,250. LENOHAMY v.
See Civil, PORCEDURE, 18. ~ SAMUEL .. 101

PRACTICE, 6.
Baunker and Customer,

Banker and customer—Necessity for demand by
chegue—Note indorsed by customer and held
by banker—Right of banker fo debit note to
customer’s account—Notice of dishonour—
Pleading—Replication, necessity for—Civil
Procedure Code, sections 79, 146.

In the ordinary relation of banker and custom-
er, it is not mnecessary that the customer’s
demand for the balance due to him should
be by cheque. Any demand, if not complied
with, will entitle the customer to recover such
balance by action.

A banker, holding as indorsee a promissory
note payable at his bank, upon which the custom-
er is liable-'as an indorser, is entitled upon
dishonour of the note to debit the customer's
account with the amouunt thereof, provided due
notice of dishonour has been given to the custom-
er.

2.—Caunse of action—Moncy paid—Implied pro-
mise—Sale of paddy field by Governmgni—
Payment of grain tax by morigagee—Liabilily
of owner.

The owner of a paddy field gifted it in 188s
to defendant subject to an already existing
mortgage. The field having been seized and
sold by Guvernment for the grain tax due for
the year 1887, the plaintiff, an assignee of a
decree obtained upon the mortgage paid to
Government the amount for which the land was
sold and had the sale cancelled, and brought the
gresent action to recover the amount from
cfendant.

Held that the circumstances disclosed a good
cause of action, as the law implied a promise on
defendant’s part to reimburse plaintiff the
amount of the tax. .

C. R. Batticaloa, No. 977. VELAITHER V
NALLATAMBY o o .

120
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See Civil, PROCKDUKK, 9.
FISHING, 2.
PRESCRIPTION, 3.
RoAD ORDINANCE.
Civil Procedure.
L.—Slamps—Guardianship proceedings—Civil

Procedusc Code, Chap. X1..—Ordinance No.
3 of 189>—Construction.

Guardianship proceedings under Chapter XL.
of the Civil Procedure Code are not liable to
stamp duty; and this exemption extends to ap-
plications under that chapter in the way of
summary procedure, notwithstanding the “pro-
vi;ilons of section 373 of the Civil Procedure
Code.

D. C. Kurunegala (Guardianship) No. 12.
In the matter of the guardianship of
RICHARD and JAMES HENRY, minors

2.— Promissory nole—Action by indorsee against
makers—Traverse of averment of present-
ment—Admissibility of evidence to prove
excuse for non-presentment—C Civil Procedure
Code—Pleading—Agreement between debtor
and creditors lo pay lo a trustee--Payment
Lo the trustee—Defence.

According to the rules of pleading laid down
in the Civil Procedure Code, an excuse for non-
presentment must be specially pleaded by a
statement of facts relied on in that Behalf.

When the presentment of a promissory note is
averred -in the plaint and traversed in the
answer, such averment is not proved by evideunce
showing circumstances of excuse or waiver of
presentment, nor is such evidence admissible in
the absence of necessary averments in the plaint.

Where to an action by the endorsee against
the makers of a promissory note it was pleaded
that the defendants and the plaintiff and other
holders of promissory notes of defendants had
agreed that the defendants should pay all monies
then due by them on promissory notes, of which
the note sued upon was one, in certain instal-
ments to certain one of the creditors as trustee
for the rest and for defendants, the trustec
undertaking in the meantime to retire such notes
when due, and that the defendants had in pur-
suance of the agreement paid all the instalments
to the trustee—

Held that the agreement and payment to the
trustee thereunder was a good defence to the
plaintiff’s action on the note.

D. C. Colombo, No. 2,173. SADAVAPPA
CHRETTY V. LAWRENCE e ..

3.—Civil  Procedure—Execution against the
person~Decree  for plaintiff for land and
cosis—Costs evceeding Rs. 200—Civil Pro-
cedure Code, sections 209, 298, 299.

A writ of execution against the person of a
judgment.debtor can only issue after a writ
aﬁainst his property has issued and been return-
ed with one of the returns specified in section

298 of the Civil Procedure Code.

A plaintiff is entitled to take the defend-
aut’s person in execution only wlien he recovers
a sumn of money and such sum exceeds Rs. 200;
but not for costs of suit when he recovers_some
other specific relief (such as a declaration of

Pace.

title to land or ejectment) and costs, although
such costs exceed Rs. 200.

. A decree in defendant's favour for costs alone
is a decree for a ” sum awarded” within the
meaning of section 299, and entitles the defend-
ant, where such costs exceed Rs. 200, to writ
against plaintif©’s person.

D. C. Kandy, No. 2,510. Sovga v. Sovsa..
4.—Civil  Procedure—Security in appeal—
? Tendering” of  securitv—Time — within
whick securily must be perfected —Notice of
appeal—Civil Procedure Code, section 756.

. Under section 756 of the Civil Procedure Code
it is not sufficient for a party wishing to appeal
from the judgment or order of a District udge
to tender security in appeal within 20 days from
the judgment or order appealed against, but he
must perfect the security by entering into the
security bond within the time limited.

D. C. Batticaloa, No. 327. KANDAPPEN V.
ELLioTT

S—=Curalor—Property of minors—Person cn-
titled fo take charge under a will or deed
—Executor of will of parent— Guardian
appointed by will—Civil Proceduwre Code,
sections 582, 583, 58s.

A testator died leaving a will whereby he dis-

posed of his estate in favour of his minor children,
and naming an executor whom he also appoint-
ed guardian of the children.

Held reversing the order of the District Court,
that the executor was not a person entitled to
have charge of the property of the minors
by virtue of the will within~ the meaning of
section 585 of the Civil Procedure Code, and
the court was (herefore not hound to grant him
a certificate of curatorship.

The testator by appointing the executor eu-
trusted to him the task and charge of distribut-
ing his assets generally, but not any special
trust to take charge of the minors’ shares or hold
them iu trust for the minors.

D. C."Galle, No. 2,948. In the matter of
the minor children of SIMAN PERERA
ABEYWARDANA. ABEYWARDANAYV. ABEY-
ADEERA .. . Ce o

6.—Sequestyation—Action by corporation—Princi-
pal officer—Shi off of BPank—Power of Alttor-
ney, sufficiency of—Piractice—Civil Procedure
Code, sections 653, 654, 655.

In an_ application for obtaining sequestration
of a defendant’s property under section 653 of
the Civil Procedure Code, the affidavit required
by that section to establish that the defendant
is fraudulently alienating his property need not
necessarily he that of the plaintiff himself but
may be that of any person having knowledge of
the facts.

The shroff of a bank is a * principal officer”
of such corporation within the meaning of sec-
tion 655 of the Code, and is competent to make
affidavit in substitution for the affidavit of the
plaintiff required by sections 650 and 653.

A Dbank corporation sued by attorney, who
was authorized by his power *to sue for, recover
and receive” every debt due to the corporation;
‘to sue, arrest, attach, destrain, sieze, sequester,
imprison, and condemn, and out of prison
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again release, acquit, and discharge all persons™:
*to sign, draw, make, or endorse any other security
or securities in which the said bank is now or may
hereafter be interested or concerned or to which
the signature of the said Bank may be necessary
or required”; and further ‘‘to sign, deliver, and
execute all deeds, conveyances, and assurances to
which the said bank may become a part(. and
generally to act, do, manage and transact all and
every such matters, and things in and about the
prewises in as full and ample a manner as the
said bank could do.”—

Held that under the authority contained in the
above power the attorney could bind the bank by
deed in all matters agpertaining to a suit which
he was authorized to bring, and in any proceeding
for sequestration in such suit he was competent
to'execute the bond required to be entered into by -
the plaintiff under section 654 of the Code.

D. C. Colombo, No. C 469. THE BANK OF
MADRAS v. PONNESAMY MODELLY . 22

7.—Appeal—Security— Dispensing with securily
by consenl—Application to appeal oul of
time—Practice—Civil Procedure Code, sec-
tion 1756.

The provisions of the Civil Procedure Code as
to security in appeal are intended for the benefit
of respondent parties, who may waive such bene-
fit at their option.

Accordingly, where a respondent consented to
dispense with security in appeal—

Held, that the appeal lay without security, not-
withstanding the provisions of section 756 of the
Civil Procedure Code.

C. R. Galle, No. 940. JAYASEKERA V.
JANsz . . . . 25

8.—Practice—Service of summons—Service on
proctor—Service onl of the jurisdiction—
Substituted service—Appearance—Civil Pro-
cedure Code, scclions 29, 69, 72, 8s.

The defendant in an action by way of summary
procedure on liquid claims was represented upon
appearance to the summons by a proctor, whose
proxy authorized him generally to defend the
action. By virtue of this proxy the proctor took
exception to the procedure, and after an appeal to
the busreme Court the plaintiffs were directed to
proceed by way of regular procedure. The
proctor also applied to dissolve a sequestration of
defendant’s property, and unsuccessfully appealed
against the refusal of his application. The plain-
tiffs then issued summons by way of regular
procedure, and service was effected on the
proctor.

Held, affirming the judgment of the District
Court, that the service on the proctor was a good
service under section 29 of the Civil Procedure
Code.

D. C. Colombo, No. C. 469. THE BANK OF
MADRAS v. PONNESAMY MODELLY . 26

9.—/urisdiction—Promissory nole made at one
place and indorsed at another— Action by

indorsee agains! maker—Cause of action—
Civil Procedure Code. sections 5 9.

A promisso:iy note made at a certain place, the
e

maker being described as of the same place, is, in

PAGE.

the absence of express provisions to the contrary, '
a note payable at that place.

In an action brouglit in the District Court of
Negombo by the endorsee against the maker, who
was resident in Chilaw, of a promissory note
made at Chilaw, but indorsed at Negcm

Held that under section g of the Civil Pro-
cedure Code the District Court of Negombo had
no jurisdiction.

D. C. Negombo, No 212. NARAYEN CBETTY
v. FERNANDO . . .. 30

10—Civil  Procedure—Insufficiently  stamped
plaint—Objection by . defendant—Taking
plaint off the file—Answer on the merits—
DPractice.

Where a plaint is insufficiently stamped the
proper course for the defendant is at once to take
steps to have it taken off the file and not to wait
till the trial and then take exception to the
sufficiency of the pleading.

C. R. Colombo, No. 2,333. ans.wbo v,
FERNANDO. ) 35

11—Civil  Procedure—Want of particulars in
plainl—Answer on the merils—pleading—
—Motion lo lake the plaint off the fi
—lrregularily. '

An objection to a pleading for want of parti-
culars is not a matter to be set up by plea. A
party requiring more particulars should, before
pleading to the merits, take the objection by
way of motion to take the pleadin¥ off the file. .

Accordingly, where in an action for land the v
plaint did not disclose the plaintiffs’ title to the
shares of the land clsimed or who the other
shareholders were, and where the defemrdants
filed an answer denying the plaintiffs’ title and
also taking lcgal ohjection to the non-disclosure
aud non-joinder of the other shareholders, and -

011‘1 tll']le day of trial moved to take the plaint off
the file.

Held that the defendants’ procedure was irre-
gular,

D. C. Chilaw, No. 152. MCUDALY APPU-
HAMY v. TIKERALA . .« 35

12—/Jurisdiction—Residence of defendant— Civil "
Procedure Code, section 9. .

The place where a party defendant carries on
business is not a place where he resides, within
the meaning of section 9 of the Civil Procedure -
Code, so as to give jurisdiction to the court
within whose local limits such place is situated.

D. C. Kahdy, No. 4,171. KANAPPA CHETTY
* v. SamBo & Co. 37

13.—Civil Procedure—Non-joinder—Debt due lo
several joint credilors—Service (temure—
Commuled paymeni—Action by some of
several shareholders of a panguwa—Civil
Procedure Code, section 17.

In the case of a debt due to several joint-
creditors jointly the debtor cannot be “sued
piecemeal, but all the creditors must join in one
action, notwithstanding thgdprovisions of section
17 of the Civil Procedure Code.

The Eovision of section 17 of the Code, to the
effect that no action shall be defeated by reason
of the non-juinder of parties, means that when
the non-joinder is apparent, in the face of which



IL]

DIGEST OF CASES.

PAGE.

the court cannot proceed, the court instcad of
dismissing the action should allow plaintiff to
add parties, if application is made in that hehalf.

When two out of three co-owners of a panguioa
sued the tenants for their share of the commuted
payvment due in respect thereof—

Held, that there was here a non-joinder of plain-
tiffs, and, in the absence of an application to add
the remaining co-owner, the action was rightly
dismissed.

C. R. Kegalla, No. 49. UKKU BaNba v.

Larava .. .. ..

14—Claim in evecution—Claim upheld—Right

of evecution-deblor to bring action lo set aside
claim —Civil Pyocedure Code. sections 241,
247.

A debtor, whose property when seized in exe-
cution has been successfully claimed by a third
party, is entitled to maintain an action against
the claimant under section 247 of the Civil Pro-
cedure Code.

C. R.

15.—Civil Procedure-—Mortgage bond, action on—
Summary Procedure on liguid claiins—Civil
Procednre Code, Chapler 1111,

‘T'he summary procedure on liquid claims under

Chapter LIII. of the Civil Pocedure Code is not
applicable to actions on mortgage bounds,

Panadura, No. 559. SILVA v S1LVA.

D. C. Anuradhapura, No. 5. DISSANAIKE
v. DE Z1Lva . .

16.  Civil Procedure —IuIcnw?ion-Addiu,g’par-
ties—Action for title to land—Claim adverse
o both parties—Civil Procedure Code. sections
18, 19.

The plaintift sued defendant in ¢jectment claim-
ing title to a half share of the lan(fs in litigation.
The defendant being in default of answering, the
case was set down for c.1r-parfe hearing on a certain
day. In the meantime certain third persons, who
denied plaintiff’s right and alleged title in them-
selves to the whole of the lands, were upon their
application added as parties to the action.

eld, that inasmuch us any judgment cither
for plaintiff or for defendant would not affect the
added parties, they were not interested in any
question involved in the action within the mean-
ing of section 18 of the Civil Procedure Code,
aud ought not to have been added as parties to
the action.

Per D1as, ].—The application to be added as
parties was in the nature of an intervention under
the old procedure which was abolished by section
19 of the Civil Procedure Code.

D. C. Ratnapura, No, 146. APPUHAMY Vv
LOKUHAMY .. . ..
17.- ~-Sequestration -Distric!  Court--Jurisdiction
-~ Common luww—Injunction—Rules and Or-
ders, 1833—Ordinance No. 8 of 1846—Ordi-
nance No. 15 of 1856, sections 4 and 5—Ordi-
nance No. 11 of 1868, scclion 24—Courts Ordi-
nance, No. v of 1889, scction 22— Civil Pro-
cedure Code chapters XLVIL XLVIIL L.
The power of district courts to issue writs of

sequestration is now limited to cases of fraudulent
alicnation of property, as provided by the Civil

PAGE.

Procedure Code, and they have therefore no juris-

diction generally to issue sequestration for the

38

85

rotection, pendente lite. of property the subject of
itigation.

So keld by BURNSIDE, C. J., aud LAWRIE, J.. dis-
seutiente Dias, J.

D. C. Galle, No. 1,020 SEYADORIS Vv
HENDRICK .. .. ..

18.—Arbitration—Reference in  pending suil—
Award—Appeal—Civil Procedure Code, se.-
lions 687, 690, 692.

No appeal lies from an order entering up judg-
ment in terms of an award made upon a voluntary
reference in a pending suit. even when the party
aggrieved wishics not to attack the award on
its merits but to question its validity on legal
grounds.

D. C. Kandy, No. 4,383. CASSEEM v PACKEER

19.—Civil  Procedure—Death of sole plaintiff—
Substitution of legal representative—Applica-
tion by way of summary procedure—Motion—
Qivil Procedure Code, sections 91 and 395.

In applications under Chapter XXV. of the Civil
Procedure Code the provision of section 105 re-
quiring such applications to be by petition is
restricted in its operation to cases where the court
has a judicial discretion to exercise in the matter
of the application, but when, as under section 395,
the court has no discretion, the application should
not be by petition by way of summary procedure
bu:l by motion as directed by section 91 of the
Code. ’

Under the Civil Procedure Code the practice of
reviving judgments does not obtain and such
revival is not required.

A dual motion to substitute a person in the
room of a deceased plaintiff and to revive judg-
ment and issue execution is bad for irregularity,
because the applicant must be on the record be-
fore he can ask for revival of judgment or for
execution.

D. C. Galle, No. 49,861. ABEYEWARDENA
v MARIKAR . . .

20.—Civil Procedure—Minor action by—Applica-
tion lo have next friend appointed—Plain{—
Civil Procedure Code, Chapler XXXV,

An application for the appointment of a next
friend under Chapter XXXYV. of the Civil Procedure
Code niust be accompanied by the plaint in the
action intended to be brought, in order that the
court may exercise its ju ent as to whether
it is to the interest of the minors that the action
should be brought.

D. C. Kalutara, No. 68. In the matter of an
application for the appointment of a next
friend. FERNANDO v FERNANDO .

21.—Civil Procedure—Costs— Execution—Costs due
in interlocutory procecdings—Writl against
person—_Decree—Cizil Procedure Code, sections
298, 299, 353.

An interlocutory order for costs is an order for
the payvmeut of money within the meaning of
section 353 of the Civil Procedure Code and is
enforceable in like mauner as a decree for
money, and if the costs exceed R. 200 in amount.
writ against the person may be sued out for
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their recovery even before the termination of the
case.

D. C. Colombo, No. € 87.
v PULLENAYAGAM ..

22—Civil  Procedure—Intervention—Added  par-
lies—Parties  improperly added—Admissi-
bility of defendant’s documents—Documents
not specified in list—Claim in reconvention
—Civil Procedure Code. sections 50, 51, 52, 54,
s8, 111, 112, 113.

Since the Code came into operation, interven-
tion in a pending action can only be permitted in
pursuance of and in conformity with the provi-
sions of section 18.

\Where, thcrefore, certain parties were added
as defendants to a pending action, npon their
own application, they mnot being parties who
ought to have been joined or whose presence
was mnecessary to enable the couct effectually to
settle all the questions involved in the action,
and a trial was had upon issues settled, by
consent, as between them and the plaintiff and
as hetween the plaintiff and the original defend-
ants, resulting in a ‘udfment for plaintiff against
both the original augl added defendants--

The Supreme Court, upon appeal by the parties
so added, quashed all the proceedings at the trial
as between them and the plaintiff, affirming the
decree against the origiuaY defendants who had
not appealed.

A defendant who claims a judgment in recon-
vention is bound by the provisions of scctions so
and 51 of the Code requiring a plaintiff to specify
in a list annexed to his plaint and to produce in
court the documents on which he relies, and a
document not so specified or produced is not ad-
missible in evidence without the express leave of
the court under section 54.

D. C. Kurunegala, No. 20.

PULLENAYAGAM

.o ..

PUNCHIRALA v
PUNCHIRALA .. . .

23—Civil  Procedure—- Froctor—etition of ap-

peal—Signature by one proctor for another -

—Advocate's  signature—Civil
Code, section 755.

A petition of appeal of a defendant, commenc-
ing—‘ The Petitlou of appeal of the defendant by
his proctor’” who was named—was signed *for”
that proctor by another and was also countersign-
ed by an advocate.

Held that the signature of one proctor for the
other was bad, but that the petition of appeal
having also been signed by an advocate fulfilled
the requirements of section 755 of the Civil Pro-
cedure Code.

D. C. Colombo, No. ( 2,273. Assauw v
BILLIMORIA .. .

24—Appeal—Order under Small Tenements
Ordinance, 1882—Appealable time—Mode
of reckoning—Practice—Notice to quit—
Ordinance No. 11 of 1882, section 8—(ivil
Procedure Code, section 754.

An apneal against an order made under tle
Sma!l {enements Orcdinance, 1882, must be lodged
within five days of the order, and such time must
be reckoned in the manner prescribed for appeals
from courts of requests by section 754 of the Civil
Procedure Code.

In the case of an ordinary monthly tenancy
from month to month, a mnotice given on

Procedure
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January 30 and requiring the tenant to quit “at
the end of February next”—
Held a good notice.
C. R. Colombo, No. 616. BABAPULLE V.
DoMINGO . . .
25—Claim in execution—Order conclusive to

what,lextent —Claim disallowed* as? tooilate
—Vendee of clatmant—Civil  Procedure
Code, sections 242, 243, 244.,245,"and 247.

An order made under section 245 of the Civil
Procedure Code, disallowing a claim to land
seized in execution, is conclusive against the
claimant, not only as to possession, but as to title,
unless within fourteen days he institutes an
action to establish his right to the land. Such
order is equally conclusive against any subse-
quent transferee from the claimant, and is a bar
to any action by such transferee for the recovery
of the land.

So held by BURNSIDE, C. J., and WITHERS, J.

Per LAWRIE, J.—The order is couclusive only
in respect of the particular seizure made. and as
between the claimant and the purchaser under
such seizure. If such seizure be released, the
order will not estop the claimant from.again
asserting 'a right against a’new seizure.

D. C. Badulla, gNo. 246. MENACHY
GNANAPRACASAM.. . .
26—Practice—Action  order to  abale—Case
“struck off"—Res Judicata—Lis pendens—
Minor, conveyance of land by—KRepudia-
tion---Prescriptiom—Intersuplion by pre-
vious action—Civil Procedure Code, sec-
tions 402, 403.

An action, instituted before the date when the
Civil Procedure Code came into operation, was
after that date *struck off, no steps having
been taken for more than year and a day"'.

A subsequent action having been brought on
the same cause of action—

Held that the “striking off” of the previous
action did not amount to an order abating the
action, under section 4o2 of the Code, and was
therefore no bar, under section 403, to the new
action.

The owner of certain land gifted it by deed to
his minor son B, and died in 1873, when ad-
ministration was taken out to his estate. The
administrator sold and conveyed the land to the
defendant in 1876 and put him in possession. B,
still being a minor, in 1881 conveyed the land to
defendant in confirmation of the administrator’s
conveyance, but in 1884, after attaining majority,
conveyed it to the plaintiff, without however
executing any cxpress repudiation of his pre-
vious conveyance. k’s conduct in the adminis-
tration proceedings. during his minority, was
such as 1n the opinion of the court estopped him
from questioning the administrator’s title.

In an action of ejectment—

Held that B's conveyance of 1881 was not
void, but voidable only by B by express repudia-
tion after attaining majority, and that the mere
execution of the conveyance to plaintiff did not
amount to such repudiation, and plaintiff’s title
therefore failed.

D. C. Kegalle, No. 128. SIRIWARDENE V.
BANDA .. . .

A\
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27.-—Civil Procedure—1Testamentary action—Jjudi- I 3o.—Lractice—Decree for iu.unefiiale payment of
cial settlement--Administration of estates of i :'/(Ill{l—-bllb&‘:‘l]llt‘lll .afbplu‘ahon Jor payment
persons  dving previous lo the Code—Civil /{y instalments—Cizil Procedure Code, sec-
Procedure Code, Chapler 1N ., scclions 725. 726. lion 194.
. o Where a decree has been once entered for the
o TP ‘ha r Civ aee
Ihe provisions of Chapter LV.'of the Civil payment of a sum of money, it is not competent
Procedure Code relative to the judicial settlement for the court to vary the decree by subsequent
of an exccutor or administrator’s account do not order allowing the amount of the (iecree to be
apply to the estates of persons who died previous . paid by instalments.
to the Code coming into operation. C. R. Kandy, No. 1,668, CARPEN V.
Semble. per WITHERS, J., that under the Code NALLAN . e oo III
one of several joint administrators, who is also 3t.=Civil Procedure—Dormant judgment!—Reri-
one of the next of kin of deceased, may petition val-—fudgment entered before the Code came
for the judicial settlement of accounts by the into operalion—Prescription—Ordinance No.
other administrators as well as himself, but, 22 of 1871, section 5—Civil Procedure Code,
where the joint administrators have filed their Sections 2, 337, 347.
final accounts, one of them cannot compel them Judgments passed before the Civil Procedure
to exhibit their accounts over again without dis- Code came into operation are not goverued, on
closing material prima facie probative of errors + the question of limitation, by section 337 of the
in those accounts. | Code. but by the previously existing law.
D. C. Colombo (Testamentary) No. 5001, | ! \'Lj\\l}:l:g;a]‘f, No. 36,247. WIJESEKERA

In the matter of the estate and effects | AT e ° e 112

of LANSEGEY ANDRIS PERERA DHARMA- . 32.—Civil Procedure—Appeal—Deposit of costs of

GUNAWARDANE . . .. 10§ serving notice of appeal—Limit of time for

) ' | making such deposit—Civil Procedure Code,
28— vl Procedure—Deciee for  possession  of | section 756.

. spfve - NesT s . - * /| —_ 60 - . . .
propertly —-Resistance to_exvecution ’\’lSN/ﬂ"l{!' The deposit of a sum of money, under section
by person other than ]ft{i,glll(‘l{/~(f("?/or"—/'('./l- ' 736 of the Civil Procedure Code, to cover the ex-
tion of compla:nt. vequisites of—Investigalon pensc. of serving notice of the appeal on the res-
of claim—Civil Procedure Code, sections 323, pondent, must be made within 20 days, aud, in
326, 327. the casc of a court of requests, within 14 days
i from the date of the decrce or order appealed

A petition, presented under section 325 of the i‘l’é?lltu;(:'lgz‘li-fll:tcgfder&seléugua 'fl;’(i‘dlt‘o‘ll prece-
Civil Procedure Code, complaining of resistance b pros g 4 appeal.
to a proprietary decree, although it is required by D. C. Colombo, No. C 2,328, HENDERSON
section 227 to lge revistered and npmhcrcd as a v. DANIEL. .. .. . 123
plaint in an action, nced not contain all the re- P T PO . i
quisites of a plaint, such as disclosing a cause of 33- ‘” '[,I',o“d”'" ‘l,/’,/f”d to _I”‘“_—V Council
action against the respondents.  No formal plead- -”f’ﬁ/’f‘{/’”’{for cer tificate—Secnrily f‘”'. costs
ings need be filed, but the court should, upon the of hearing in review—When and how given—
petition being presgnted, pmcee(l to investigate Civil Procedure Code, section 783.
the }'esl"’;‘f"?"‘,‘-“'_C}“_""l“f lef ‘(‘1“ f‘“:t)“l’“ I‘{".“l been The nature, amount, and sufficiency of the
imstituted against hi by the decree-holder. seeurity for costs to be given ‘l)y an ap!l)e"allt.
L . upon his application for a certificate under sec-
D. C. Mannar, No. 8,231. DoMINGU V. tion 781 of the Civil Procedure Code preparatory
SANDARASEKERE .. .. .. 108 | to appeal to the Privy Council, must be determin-
o L ed by the Supreme Court uﬁou the appellant’s
29.—Civil Procedure—~Decree nisi—Decree abso- petition after due notice to the respoudent, and
Inte for default—Appeal—Civil  Procedure the mere deposit of a sum of money with the
ode. seclions 86. 87 registrar by way of such security is insufficient
Code, scclions 86, 87. A . A )
unless it be received with the consent of the res-
No appeal lies from a decree nisi for default pondent.
of appearing or answering, nor from any order D. C. Galle, No. 55,354. IsMmaIn LEBBE v
making such decree absolute on the ground MOHAMADO CASSIM.
cither of defendant’s failure to appear to shew
cause against it or of his not shewing sufficient ; D. C. Colombo, No. C 1,251. JACKSON v
cause. If such decrece be made absolute on the i THE CoroMBo COMMERCIAL CoO. . 124
former ground, the defendant may within a rea- . ) o Pt licali s
sonable time move the court to set it aside on 33 C"II'W‘;.P'O“Z{I,';;_ I\’(flxcah('m, ncass'l('); f;r
proof that he was prevented from appearing to Pleading—Setllement of issues—Civil  Pro-
the decree nisi by reason of accident or misfor- cedure Code, sections 79, 813.
tune, or by not hf*"‘"“ recelved{due 1‘1'1fo.rmatlo§1 Under the Civil Procedure Code there is no
‘ff the proceedinys, and upon re u?al (i his appli- necessity for a replication to any new matter in
cation may appeal. Butif the defendant appear the answer, but such new matter will be taken as
in due time and shew cause against the decree denied, or if the plaintiff desires to question its
nisi and the same be made absolute, the defend- suﬂicic'ncv as an answer to the declaration, he
ant has no further remedy by appeal or other- mayv at thie trial have au issue settled by the court
wise. on the point.
D. C. Badulla, No. 370. NACHCHIAPPA D. C. Kandy, No. 5619. LOKUHAMY Vv
CHETTY V. MUTTOO KANKANI o 110 SIRIMALA . o oo 712§
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35.—Ctvil  Procedure—Appeal to Privy Council
—Final or definitive judgment—Amount
involved—Civil right—Decree for damages
not yet assessed—Ordinance No. 1 of 1889,
section 42=—Civil Procedure Code, sections
780, 781—Inventions Ordinance. No. 6 of
1859, section 34.

By section 52 of the Charter of Justice, 1833,
re-enacted in section 42 of the Courts Ordinance,
1889, an appeal to Her Majesty in Her Privy
Ceuncil is giveh in any civil suit against any final
judgment, decree, or sentence of the Supreme
Court, or against any rule or order having the
effect of a final or definite sentence, subject to the
following rules: firsZ, that such judgment, decree,
sentence, rule, or order shall first be brought by
way of review before the Supreme Court collec-
tively ; secondly, that any such judgment, decree,
sentence, or order in review shall be given or pro-
nounced for or in respect of a sum or matter at
issue above the amount or vialue of Rs. 5,000, or
shall involve directly or indirectly the title to
property or to some civil right exceeding that
value; and fhirdly, that the person aggrieved by
such judgment, decrec, order, or sentence in re-
view shall within 14 days apply to the Supremc
Court by petition for leave to appeal.

Chapter LXIII., secti n 779, of the Civil Proce-
dure Code enacts that subject to the provisions
of the Courts Ordinance, 1889, a party may appeal
against auy final judgment, decree, or sentence
of the Supreme Court, or against any rule or order
having the effect of a final or definitive judgment.
decree, or sentence; and (section 780) that wlo-
ever desires to appeal under this Chapter must
apply within two calendar months by petition
to the Supreme Court to have the judgment.
decree, sentence, rule, or order against which he
is desirous so to appeal brought before the Su-
preme Court collectively by way of review, such
petition (section 781) stating the grounds of ap-
peal and praying for a certificate either that, as
regards amount, or value, and nature, the case
fulfils the requirements of section 42 of the Courts
Ordinance, 1889, or that it is otherwise a fit one
for appeual to Her Majesty in Council. The per-
son aggrieved by the judgment, decree, order.
or sentence in review shall (section 783), if he
desires to appeal, apply by 1petilion within four-
teen days for leave to appeal.

Held by BURNSIDE, C. J., and LAWRIE, J. (dubi-
lanle LAWRIE, J.) that the limitations as to finality
and value imposed by the above provisions ap-
plied as well to the original judgment of the Su.
preme Court as to that pronounced in review.

In an action for the infringement of a patent. a
judgment of the SuErem? Court, holding that
plaintiff’s patent had been infringed and granting
an injunction, but directing an enquiry as to
damages, ‘which had not yet been assessed—

Held not to satisfy the requirements of the
ahove enactwents either as to finality or value,
and to be therefore not appealable.

Ler BURNSIDE, C. J.—The words in section 781,

¢ or that it is otherwise a fit one for appeal to Her
Majesty”, have probably crept into the Code
through inadvertency, and not through any deli-
berate intention to confer on the Supreme Court
an unlimited discretion to allow such appeals.

D. C. Colombo, No. C1,251. JACKSON v.
THE CoLoMBO COMMYRCIAL CO. .

PAGE.

36.—Civil Procedure—-Death of sole plaintifj—
Substitution of minor helrs—.Application for
appointment of next friend, regquisites of—
Lrregularity.

In the case of the death of a plaintiff in an ac-
tion, the application for the substitution of the
next of kin as plaintiffs in the room of the deceas-
ed plaintiff and for the appoiutment of a next
friend of the next of kin, being minors, may pro-
perly be made in one petition.

C. R. Galle, No. 1,183. Dox Lotis v.
BASTIAN. .. .. .. .
37.~Civil  Procedure—Co  creditors—Fond — in
Javor of several persons—.Action by one to
recover his share of the debt—/Plaint—Cizil
Drocedure Code, section 175.
It is open to one of several joint mortgagees
to sue on the bond for his share of the amount

© due, by making his co-mortgagees defendants to

the action, if they refuse to jein him as plaintiffs.
. (. Galle No. 253, 1 C. L. R. 85. followcd,

D. C. Kegalle, No. 108. RANMENIKA V.
VANDERPUT. .. .. .
execulion -
Ovder disalloicing claim—Claimant not lead-
ing evidence —cAction brought to set aside
order on claim—Practice--Costs—Cizil 10-

cedure Code, section 237.

38—=Civil - Procedure - Claim — in

A cluimant, although he has not appeared or
led any evidence at the investigation in support
of his claim, can, in the event of the claim heing
disallowed, bring an action under section 247 of
the Code to establish the right which he clais
to the property. Butin such case the plaintiff,
although successful, must pay the defendants'
costs,

D. ¢ Galle. No. 1572, Sinva v, Wiy
SINHA, .. .. .
39.—~Cirvil Procedure--Resistance to execution of
proprictary decree - it of possession—Party
put in possession under wril subsequently dis-
possessed—Civil Procedure Code, sections 325
and 326—Jurisdiction.

Section 325 of the Civil Procedure Code enacts
that if the officer charged with the execution of
a writ for delivery of possession of property is
resisted or obstructed by any person **or if after
the officer has delivered possession™ the judgment
creditor is hindered by any person in taking
complete and effectual possession™ the judgment
creditor may complain of such resistance or ob-
struction hy petition, and scetion 326 and the
following scctions provide for dealing with the
matter of such petition.

Where a judgment-creditor, wlhio had been
duly put in possession of certain land under a
proprictary decree on Jume 3. 1892, and had
subscquently on September 21, 1892, been dis-
possessed again Dby the judgment-debtor, com-
plained to the court by petition—

_Held that the judgment-creditor was not cn-
tltlfd to proceed under the above sections of the
Code.

Per LAWRIE, J., on the ground that although in
case of disturbance shortly after delivery of pos-
session the court has the power to deal with a
complaint under the sbove sections with the

138
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view of compelling complete and lasting obe-
dience to its decree, yet where, as in the present
case, the disturbance takes plice several weeks
after, the only remedy is Ly u uew action.

Per WiTHERS, J., on the ground that the hin-
dsrunce in taking complete possession contem-
plated by section 326 is one occurring at the
time of and not at any time after delivery (f
possession, and should at all events follow as in-
stantly upon delivery of possession as the cir-
cumstanoces of the case will permit.

D. C. Kandy, No. 4,684. MexIRA .
Haxr. e 146
40.—Cwi! Procedure—Action in ejectment—
Adding of parties— adjudication of ques-
tions involved in the action—Irreqularity—
Form of order to add parties— Practice—
_Appeal Revision - Civil Procedurs Code,
sections 18 and 19. :

In an action in ejectment, where the defend-
ants pleaded title in themselves and others
whom they referred to in the answer, the court,
when the action came on for trial, considered that
the presence of the persons named in the answer
was necessary to enable the court to adjudicate
upon all the questions involved in the action, and
ordered the case to bestruck oft the trial roll for
the purpose of adding them as defendants—

Held, that po parties otber than the original
parties were necessary to enable the court effec-
tually and completely to adjudicate upon and
settle any question involved in the action, and
that the order to add the persons named in the
answer was improper.

Held, further, that, when the order is properly
made to ndd new parties as defendants, the form
of sach oider should be one directing the plaint
and summons to be amended by the addition of
their namvs as defendants and directing the
plaintiff to cause those parties to be duly served
with copies of the summonses and of the plaint
further amended nas plaint)ff might be advised
within a certain time from the date of the order,
and that it is irregular to order the case to be
tazen off the trial roll for that purpose.

D. ©. Kalutarn, N, 521. WIRARATNE V.
Exsodany 157

41.—=0"ivil Procedure - Action by minor—Ap-
pointment of next friend — Application by
way of summary prccedure—DLefendant to
the action—Respondent—Ctvil ~ Pre cedure
Code, sections 375, 377, 478, 481, 482, 494,
and 502,

In an application for the appointment of a
next friend of a minor for the purpose ot insti-
tuting an actioa on bebalf of the minor, the
intended defendant need not be made respondent
to the petition notwithstanding the provision to
that effect in section 481 of the Civil Procedure
Code, which only applies to cases where a
petition for a minor to be represented by a next
friend is made in the course of cr as iucidental
to an action,

When an action is brought on bebalf of a
minor without the dne appointment of a next
friend, the proper course for the defendant is not
to file answer, but at once to move the oourt to
bave the plaint taken off the file.

D. C. Chilaw, No. 401, MoBaMMaDO UN-
‘Ma V., CaADER MOBIDEEN .., w163

42.—Receiver— Civil procedure—Apporntment of
receiver— Action for lan betweesn co-owners
—Rightto or interest 1n lard— Preservation
of property— Protection of pccuniary interest
of owners—Civil Procedure (Jode,section 671.

Plaintiff and defendunt became purchusers of a
crown land »t an auction sale. Afier tlre pur-
chase the defendant dug certain plumbago pits in
the land und began to take out plumbago, and the
plaintiff instituted this action, chhiming his share
of the plumbngo and praying for & writ of seques-
tration. Subsequently, but before the summons
was issued to de-fendant, plaintiff applied under
Chapter L of the (ivil Procedure Code for the
appointment of a receiver, alleging that defendant
was continuing the mining operations and appro-
priating the plumbago to himself, and that the
defendant not being possessed of property the
plaintiff would not be able to recover the value of
his share of the plumbago. The court granted
the application. At the date of the action the
crown had not made any grant to either plaintiff
or defendant, but at the date of the order of the
court appointing a receiver a grant had been
made out in favour of the plaintiff and defendant,
though not delivered.

Held, that the erder appointing a receiver was
improperly made-~

By LawagiEg, J., on the grounds (1) that summons
not having been issued the action bad not com-
menced at the date of the order,and, therefore, the
land in question was not the subject of an action
in respect of which a receiver could be appointed
under the Qivil Procedure Code; (2) that a receiver
could be appointed for the protection of the pro-
perty itself and not of the pecuniary interest of
the applicant, and it not being shown that the
defendant was mismanagine the property, the
rcason for the nppointment of a receiver did not
exist; and (3) that in the case of co-owner~, a re.
ceivership ought not to besllowed any more than
au injunction, except in the case of waste, which
was not shown here.

By WiTHERS, J., on the ground thut the appli-
cation being vue incidental to the main action and
not u sepurnte independent matter of summary
procedure, it was incumbent on the plaintiff to
shew thiat not merely at the date of the order but
ab the date ol the institation of the action he had
a right to or interest in the lund within the mean-
ing of section 671 of the Civil Procedure Code,
aud as at the dute of the action the crowu grant
had not been made, the pluiniiff Lud then bad no
such right to or interest in the land.

D. O. Galle, No. 1,020. Seyaporis v.
HrNDRICK .

48.—Civil Procedure - List of documents relied
on by a plawmtiff—Requisites of such list—
Adwmissibility of documents -Civil Proce-
dure Code, section 51— Plending—Action
n ejectment— Particulars of title—Plaint.

The list of documents relied on by a plainuiff
in an action and required to be annexed to the
plaint by section 51 of vhe Civil Procedure Code
should succintly state the names of the parties,
dates, and nature of the instruments and other
particulars sufficient to enable the defendant to
understand what is going to be proved and to
make necessary inquiries relating to them ; and
there must also be shewn a clear connection of

Pace.
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the documents with the plaintiff and the subject
rontter of the action. QOtherwise the documents
referred to 1n eruch list are not admissible in
evidence, So held by LawRrie and WiTHRRS, JJ.

In an action for title to land and recovery
of posgession—

Held by Burnsipg, C.J.,and W ITHERS, J., that
where the plaintiff has a present fee simple abso-
lute in the premises it is sufficient to state that
fuct in the plaint and it is not necessary to
plead ull the steps in the title.

But held by Witaers, J., that if a plaint
alleges that the estate once in another has now
vested in the plaintiff, it must state the name of
that other and the date and nature of the convey-
ance. If the plaintiff has only a particular
estate as distinct from one in fee simple or if in
the case of an estate in fee simple it is not yet
in possession, the steps in the title must be indi-
cuted and the natnre of the instruments pussing
it must be stated.

D. C. Batticaloa No. 108. 9 S. C. 0. 185, 1
C. L. R. 75 referrcd to and commented on.

D. C. Colombo, No. C 1,143. ABUBAKAR
v. PERER: w170

1

44.—Civil Procedure—“Summary procedure’
— Petition—Civil  Procedure Code, sec-
tions 91, 282.

The “enmmary procedure” providel by
Chapter XXIV. of the CiviltProcedure Code can
only be adopted in cases to which it is expressly
made applicable by the Code.

An application by an execution-creditor for an
order ¢onfirming a ealeunder section 58 of the
Fi<enle Ordinance, 1867—

Held. to have been properly made by motion,
under =ection 91 of the Civil Procedure Code.

D. C. Badulla, No. 26,776. PircEa Baw
v. Meera LEBBE w174

45.—"14vil Procedure Assignment of judgment
—Substitution of assignee as plaintif—
Discretion of ecourt—Non-service of sum-
mons—Practice—Civil  Procedure Code,
section 339.

Undersection 339 of the Civil Procedure Code,
the court has a discretion to grant or refuse the
application of an assignee of a decree to have his
name substituted in the record of the decree for
that of the original plaintiff, and to liave the
decree excecuted, but such discretion should be
exercised reasonably and on sufficient material.

Non service of the original summons and
decrer nist on the defendant is not of itself a
good cave tor disallowing such an application.

D. 0. Galle, No. 549. PunNcHI APPU vV,
BaBancal w177

46.—Civil Procedure—Realisation of assets—
Seizure of money due to judgment-debtor—
Several decree holders—Claim to concur-
rence—('tvil Procedure Code, section 352,
and sections 230, 279.

The mere seizure by the fiscal of money due
to a judgment-debtor in the bhands of a third
party is not “realisation’ of the asset within the
menning of section 352 of the Civil Procedure
Code, and it is open for other creditors who have
apylied at taat stage for cxecution of monoy

decrees against the same judgment-debtor to
claim in concurrence.

D. C. Ratnapura, No. 267. Sovza v.
WIRAKOON

47.—Civil  Procedure—administration—Rights
of widow to administration—Next of kin
—Conflict of claims—Enquiry as to assets
—('0gts—Civil Procedure Code, section
523.

A widow is ander section 523 of the ivil Proce-
dure Code, entitled in letters of administration
to her decrared husband’s estate in preference to
the next of kin, notwithstanding that the court
is satisfied, on a couflict of claimw to administia-
tion between her and one of the next of kin,
that she has been a party to nn attempt to deprive
the estate of some of its assets.

Any enqniry as to whether any particular
agset is part of the estate and as to the condnct
ot the widow with reference thereto is prematura
at the stage at which such couflicting clams to
administration are considered.

D. O. Colombo (T'extamentary) No. C 213.
In the matter of the estate of S L. M.
ABaMADO LesB¢ MARIRKAR deceased.

MauaMapo A'Li v. Sknta NaTcHIa ...

48.—Civil Procedure—Appeal—Motion to strike
out a count in the plaint—Prozy—
Proctor’s authority to sue

An order disallowing & motion with liberty to
renew it at a future time is not an appealable
order, .

Where a proxy authorized the proctor to sue
on a promissory note, but the plaint, when filed
also contained money count for the considera-
tion of the note—

Held, by WiTHERS, J., that the proxy was a
sufficient authority to introduce the mouey
count in the plaint.

D. C. Colombn, No. C3,677. MUTTIAR ¥.
PEruMAL CHETTY

49.—Civil Procedure—Probate—order mnisi—
Costs—Appeal Form of objection to de-

cree by respondent—Civil Procedure Code,
Chapter xxxviii, and sections 753 and 772. —

A respondent to an appeal, who wishes under
g~ction 772 of the Civil Procednre Code to take
an objection to the decree which he might have

' taken by way of appeal, must furnish to the

Sapreme Court before the day of hearing a stnte-
ment of the grounds of objection get forth in
duly numbered paragraphs. l.is not sufficient
merely to serve on the appellant notice that cer-
tain specific ohj-ctions will be taken.

Upon the day tor shewing cause against an
order nisi made under section 526 of the Civil
Procedure Code, the respondent shewed as cause
thnt no copy of the petition had bheen served to-
gether with the order nisi, as reqnired by sec-
tion 379. The district court held tnat the peti-
tion should have been so served, but, without dis-
charging the order, enlarged the time for shewing
cause and directed the petition to be served in
the meantime, making each party bear his own
coats, as the practice of the court had been not
to serve the petition, and the question was now
raised for the first time.

Pack.
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Held that the court had a discretion to em-
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large the time instead of discharging the order, 52.—"1il I'rocedure—Action ogainst company

and that such discretion bad been properly —Recognised agent—Power of manager to

exercised. appoint proctor— Authority of proctor to

Held also, that the respondent, having suc- sign petition on behalf of company—
cessfully resisted making the order abso'ute, was Appealable order—Authority of proctor to
entitled to his costs, und there was no sufficient sign petition appealed—Ordinance No. 22
renren for departing trom the rule that costs of 16066—Cvil Procedure :‘ode, sections 24,
follow the event. 25, 27, 470, 471, 755

D. G. Colomho (Testamentary) No. 281 (. A joinu stock company, as a corporation aggre-
In the matter of the estate and  effects gate, cnnnot uppear in an oction, and is conse-
of ALLEMA Unmna fioceased. qu-ntly not entitled ro tak: sdvantage of the
NEYNA V. NEYNA. . provisions of section 24 of tho Civil Procedura
D. C. Gol nbo (Testamentary) No. 285 O. Code as to *“r-counised ncenrs”, bus its plaing
In the matter of the last will and testa- or unswer must (under section 470) be subscribed
ment of FERNANDO deceased. on behalf of the company by any member, direc-
FenwNaxpo v. FEkNaNDO .. 181 tor, secretnry, manager, or other principal officer
49.—Mortgage—Mortgageo's decree—Seizure— thereof, who s able to deposo to the facts of the
Claim—Action to set aside claim— Validity cave.  Where such ceompany appears to an
of mortgagee’s decree as against claimant— action by an attorney, such attorney must be
Rules and Orders of 1833—tivil Froce- appointed under its geul, or be appointed by an
dure Code, section 247, ng-nt empowered under the company’s seal to
. L bring or defend an action.

In an nction ¢ recover a mortgage debt, insti- A joint steck eompany was sned s defendang
tuted prior to the enactment of the Givil P"‘," in snaction, and an interim injunction obtained
cedure Code, the plaint prayed for a mortguges’s which the company uprliea to dissolve. Tha
decree decluring the mort.guged Iund'gpecmlly application was made through a proctor appoint-
bound and exccutable fir Lhc: del}t:f lh; sam- «d by a person professing to be the recognised
mons tc defendant, and vhe rule nisi for d- fuuls agent and manager of the company. The district
of appearance 1o tha summounx, only called upon court ruled that the recoguised ngent could not
defendant to answer the money cluim on the ABpPOING 0 proctor, whereupon the agent himself
bond, but ’dul rot mention the pruyer for a signed the petition, which was then partly heard.
mortgagee’s deeree, Judgment was passed b’v The company uppealing against the above
detnule of appearance, with a special mortgagee’s rulino— e
decre: ny prayed. sue ini :

Held, x,h,un the mortgagee’s decree was regular- m{iﬁld,“t;:;at :Zf’:;(:nul;‘zf oncil and for all (tierml-
ly vbiained, and so long aw it remained of record therefore a q‘nu‘lu.bl-a etore the court and was
bound the land and conld not be guestioned by ppe : , L
any party cluiming the lund by title acquired Held ulso, that Lthe company’s application and
subsequent to such decree. Ll&e ;I:rox_v to their proctor not having been taken

b. C. Colombo, No 1,473 C. Rupp v. . Bied ll:,yhi?]:l: ;f:&l;erd»such appeal was properly
Loos. e w18 ) '
. . o . , D. ©. Cslombo, N~ 3,762 C. Thue Sing
51.—Civil Irocedure—Claim in execution— MANUFACTURING (0. V. THe Sthiz
Mortgage decree, enforcement of—i laim. Macuises Go., Lrn. . 200

ant’s title acquired subsequent to mortgage
—Action wunder secticn 247 of the cCivil

. Procedure (‘ode—Hypothecary action—
Roman Dutch Law— Practice.

In the case of a mortgage, where a person in
pos«ession of the property upon a title acquired
under the morigagor subs-quently to the mort-
gage is not made u purty co the mortgage suit,
such person can rightfully claim the property
when seized in exccution under a mortgage
decree obtained by the mortgagee against the
mortgagor.

An action under section 247 of the Givil Proce-
dare Cod +, so far as regards an execation-credi- -
tor, is limived to the purpose of having it declar.
ed that the property seized is liable to be sold
in execution of his decree. Consequently snch
action is not available the holder of a mort-
gage decree against a successful claimant,
whose title, though derived from the mortgagor,
is not suhject to or affected by the mortgage
decree, but in order to realise the mortgaged
property in the hands of such claimant, the
decree-holder must bring a distinct and separate
hypothecary action as contemplated by the
Roman Duatch Law.

D. C. Kaluatara, No. 626, Moraes VEDE-
..BALE V. ANDRIS APPU vor w101

83.—civil Procedure—Assignment of judgment
—Action on assignment—Application for
substitution of assignee as pﬁtintiﬁ'—Cause-
of action—Civil Procedure Code, section
349,

A judgment obtained agninst the present
defendunix in u previons action was assigned to
the presenc plaintiff. by the judgment creditor.
An application by the assiznee to be substituted
plaintiff in the original action, which was oppos-
ed by the defendants on the ground of the deed
of assignment being.a forgery, was disallowed
by the court, whercupon the wsssignee brought
the present action on the assignment to recover
the nmount of the assigned judgment.

Held, that the action was well brought—

By Lawrig, A.C.J, on the ground that
although the assignec of a judgment could. nos
in the first instance bring a separate action on
the assignment, yet he could do so, when Le had
been prevented by defendant’s opposition from
being substituted plaintiff in the original action
and proceeding to execution therein.

"By Wituers, J.,, on tho ground that the
assignee could sue in a separate action for the

“judgment debt, subjoct only to his being depriv-
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ed of costs or having to pay ccsts if such action under the Penal Oode, the taking of the property
was unnecessarily cr vexatiouxly brought. ml:isb be mbhlbhe mt.ent.longf causing pern&unen}:
and not merely temporary deprivation, and suc
D.VO. FE;:,::;)?; No 571. Weerawacor 207 intention mnst exist at the time ot the taking.

See BANKER aND CUSTOMER.

Claim in execution.

Bee CiviL Procepunk, 14.
C1viL PRuCEDUKE, 25.
CiviL Procepune. 37
CiviL PRoCEDURE, ol.

Clerk.

Clerk— Wrongful dismissal— Domestic servant
—Notice— Action for a wmonth’'s wages in
liew of notice.

A clerk as such is not a “ domestic servant”,
and is not entitled before dismis«l to & month’s
notice or a mouth’s wages, untess the term~ of
his engagement were on the footing of the cuxtom
as to the month’s notice or month’s wages urual-
ly governing the contracts of domestic servunts
with their employers.

C. BR. Gampola, No, 649, WiJEsINGHE V.
Byax... 93

See CpIMINAL Law, 7.
CrIMINAL Law, 12,

Commuted payment.

See CiviL Prockpuke, 13.
Company, action against.

Ses CiviL Procepurk, 52.
Compensation.

See GRIMINAL PROCHDURE, 4.
Compounding offence.

Neg UHRIMINAL Law, 3
Concurrence.

*ee CIviL PROCEDURE, 46.
Continuing offence.

tee CuiMiNaL Law, 5
Co-owners, action between.

See CiviL Prockpu ik, 42.
Corporation, action by,

See (1viL PROCEDURE, 6.
Costs.

See CiviL PROCEDURE, 3.
CiviL Procepure, 21,
'1viL ProCEDURE, 32.
C1viL PROCEDUKE, 33.
CiviL PR. cepuke, 38.
CiviL Procepuxe, 47.
Civit PrcCrDURE, 49.
PRAcCTICE, 7.

Criminal Law.
1.—Criminal  Law— Robbery— Theft—* Das.
honest " taking— Wrongful  loss—Penal
Code, sections 21, 22, 306. 379, 380,
To constitute the offences of theft or robbery

Where; thorefore, the accused person had, in a
moment of anger, forcibly tuken trom the com-
plainant and carried away a bill-hook with which
the complainant had strack at a dog belongiug
to the accused—

Held, that the accored in taking away the bill-
hook had not committed the offence of robbery
within the meaning of the Penal Code, in the
absence of evidence of snch rubst quent conduct
on his part ns showed that he originally had the
intention of permanently depriving the com-
plainant of the article.

D. C. Criminal, Kurunegals, No. 2,446.
THE QUEeN v. KaNAGAsABAY

2,—~Theft—Claim of Right—Bona fides—
Colourable title—Criminal law.

When a person charged with theft seta upa
claim of right to the property, it is not ncces-
sary for such defence to prove that he had even
a coloarable title to the property. It is sufficient
if he bona fide believed the property to be his.

P. OC. Gampola, Nc. 11,442, SaMINADEN
Purre v. OorNeLIs Appu. ...

3.—Criminal law—Voluntarily causing hurt—
Compounding—Withd/rawY of case—Power
of magistrate to refuse—Ceylon Penal
Code, section 314—Criminal Procedure
Code, section 355.

A party complainant has a right at any time
before trial to compound an offence under scce
tion 355 of the Criminal Procedure Code and to
withdraw the charge, but after the defendant
has pleaded it is competent to the police mayis-
trate to refuse %o allow the charge to be with-
drawn, notwithstanding the fact of the offence
huving been compounded.

P 3. Kalaiara, No. 13,078. Louls v.
Davit .

4.—~Criminal law—Misconduct in a * public
place” while intoxicated—Police station—
place to which public have access—Ceylon
Penal Code, sections 343, 488.

A police station is not a ** public place” with-
in the meaning of section 488 of the Ceylon
P«nal Code.

P. . Gampola, No. 12,946, Pietensz v.
WieeIN .

. vee

8.—Criminal Law—Encroachment on street —
Continuing offence—Institution of plaint
—Limitation Ordinance No. 7 of 1887,
sections 175, 283.

The offence, created by section 175 of the
Mubicipal Councils Ordinance, 1887, of erecting
an obstruction or encroachment on a street, is
a continuing offence so long as the encroach-
ment is maintained. and a prosecution is not
barred by section 283 if not insiituted within
three months from the date when the encroach-
meut was first madec.

M. O. Colombo, No. 5,104. AxBAR V. SLEMA
LeBes

LY ooe oee
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6.—Criminal laio—Criminal intimidation—Inju- 10.-- Criminal laze--ischief--Cutling and wound-
ry—"Threal of  procuring  imprisonment— ing a trespassing  animal—Cevion Penal
Cevion Penal Code, sections 43, 453, 456 — Code, section 408—Lvidence.
Charge— Criminal procedure. . X . .
Cutting a bull with a katty while trespassing
Scction 483 of the Ceylon Penal Code cnacts:— on a man’s land, even when coupled with the fact
* Whoever threatens another with any injury of ill-iecling existing between the accused person
to his person, reputation. or property......... . and the owner of the animal,—
with intent to caus: that person.......... to omit Jeld not necessarily to amount to the offence
to do any act which that person is legally entit- of mischief within the meaning of section 408 of
led to do, as the means of avoiding the exccution the Cevlon Penal Code.
of such threat, commits criminal intimidation.”
Section 43 defines *injury™ as **any harm L. C.Kandy, No. 13,118. RANGHAMY v. Bobra 176
whatever illegally caused to any person iu body,
mind, reputation, or property.” t—=Crominal lazo—Criminal - trespass--Char ge
Held that a threat of procuring by means of —Inlent to commit an offince—Mischicf—
a false case a person’s imprisonment if he should Lvidence--evlon Penal  Code,  sections 38
make a certain complaint was not a threat of an 409, 427, and 433.
injury contemplated by the Penal Code. inasmuch . L.
as imprisonment hy a competent conrtof justice In a prosecution for criminal trespass under
is not harm illegally caused to the person under- scction 427 of the Penal Code, where the offence
going it. consists 1n an entry upon property with iutent to
L . ) commit an offence, the offence which the defend-
P. G Mannar, No. 424, CAsSIN V. Kaniva.. 133 | antis alleged to have intended to commit must
: be specified in the charge.

.= Criminal  laie —Breack of  trust—Clerk  or The plucking of such fruits as coconuts or jak
servant—General — deficiency  in accounls— from trees does not amount to the offence of
Charge—Cevion Penal Code, sections 388, 391 “ mischief” as defined in section 408 of the Penal
—FEvidence. Code. inasmuch as such plucking does not cause

] . the destruction of the trees or fruits or any such
Mere failure to 'pa_\' over sums received by a ~change in them orin their situation as destroys
clerk or servant for his employer does not in or diminishes their value or affects them in-
itself constitute the offence of criminal breach of jurisusly.
trust under the Cevlon Penal Code; and in a o .
charge of breach of trust against a clerk or ser- P. -C. Colombo  (Additionalh, No. 490.
vant it is not sufficient to prove a general defi- ANDREE v. COOREY., o .. 203
ciency in accounts, but there must be cvidence
of some specific sum having been misappropri- 12-=~Criminal  breach of trust —Public  servant
ated or converted to the defendant’s use. ;-/J)u%—lmpli(}‘{ :;m/rm'l— Ilead )(l:-irk of
A . _ . L he istrict  Road Commitlec — Ordinance
P'C%);rki\)lr?mbo' No. 22,645, BUCHANAN Y. 35 No. 10 0f 1861—Cevlon Pentl Code, seclions
0 . .. . . . J ‘;bs‘ 3‘59' 391‘ 392.

S.—Criminal  laie —Mischic/ ~Wiongful = loss — The offence of criminal hreach of trust hy a
Dutent =Proys” Cevlow  'enal Code. se tion public servant and punishable under section 392
408. : l of the Ceylon Penal Code is not committed in

In a prosecution for mischicf it is not incum- | respect of m;)m.es received by the public Sc‘ff“"tl

hent on the prosecutor to prove that the accused o account of his employer and misappropriated
intended to causc or knew that he was likely to | by him, unless it is his duty in his capacity as
cause loss or damage to any known individual such pu'hht servant to receive such mouies.
provided the act complained of was a wilful act ‘Bul'\‘\lferq !ll(;]lf(i)' "; actually reccived by him
committed in respect of property of which there there is an implied obligation on his part to -pay
would naturally be some owner. it. and misappropriation thereof by him comes
y within the definition of the offence of criminal
. C. Matara, No. 17,279. DISSAN v. SUBE- breach of trust under section 388 of the Cevion
HAMY ., . .. .« 142 | Penal Code and is punishable under section 389.
9.—Criminal laic—Using criminal  force—In- . C. Crim. Pultalam, No. 23. THE QUEEN
tent—cAct done in defence t;/‘ properly—Pub- V. CosTa.. - . 29
lic servant—Ceylon ~ Penal  Code, ~sections l L . o
$8, 90, 92, 3.43. . See FORRST ORDINANCE, §.
The complainant, a fiscal's officer charged with - | Criminal Procedure,
the execution of a writ against a certain person,
came to the defendant’s house and was procced- v—Criminal Procedure —. Appeal—Non-summ ry
ing to scize certain moveable property as helong- case—0Order  of  discharge —Appeal by the
ing to the execution-debtor when the defendant complainant —Criminal Procedmwre Code, scc-
ran up and claiming the property as his own pre- tions 403 and 406.
vented the scizure by pulling the complainant
by the hand to the outer verandah. An appeal lies at the instance of a complainant
Held that the above facts did not disclose any from an order discharging the defendant in a
“intent on defendant's part to cause injury, fear, case not summarily triable, but the Supreme
or annoyance to the complainant, and t'}xe defend- Court would not in general interfere on such
ant therefore did not commit the offence of using appeal and would leave the question of commit-
criminal force under section 343 of the Ceylon ting the defendant for trial to be dealt with by
Penal Code. the Attorney-General’s Department. l
P. C Galle, No. §,610. GOONEWARDENE P. C. Kandy, No. 12.481. Karu Baxpav.
V. KADER. . .. o .. 149 PrsumMBa.. .. - . 1
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2.—Criminal  Procedure — Sentence — Imprison-

ment and fine—Warrant  of distress—
Further imprisonment in lien 2[ l{ﬁne—
ode, sec-

Jurisdiction—Criminal Procedure
tions 17, 378.

i to a fine,

\Vhere an accused person is sentenced to ¢ e,

if the court desires to award any term of impri-

sonment in default of payment of the ﬁne under

;ection 17 of the Criminal Prcx_:edure Code, such

;mard should be made at the time of and as part

of the original sentence.

\Vhere the sentence was ome of fine without
any alternative term of imprisoument, and no
property being found upon distress issued, the
court then imposed a term of imprisonment in

lieu of the fine.

Held that the second sentence of imprison-
ment was illegal.

D. C. Badulla (Criminal) No. 4,130. THE

QUEEN V. VIDANY .. . ..

Criminal Procedure— Witness—Inability  to
execule bond for appearance before court—
Remand—Criminal Procedure Code, sections
181, 182.

Inability of a witness to execute a hond ‘for
uppearanée before a superior court uudeg section
181 of the Criminal Pgocedu_rg Code is wot a
ground for remanding him to jail.

P. C. Nuwera Eliva, No. 6,334. THE
QUEEN V. FLYNN .. .. ..

4.—Criminal Procedure—Compensation—Crown
costs—Evidence— Criminal  Procelure Code,
sections 222, 223.

A police magistrate is bound to hear all the
evidence the complainant may offo':r in support of
the prosecution before he can make an order for
compensation and crown costs on the ground of
the complaint being frivolous and vexatious.

P. C. Avisawella, No. 11,286, Pauvru V.
DANIEL .. .. .. ..

5.—Criminal Proceiure—Procla ma_/ion—-;{ tach-
wmentl  of Cpropel‘/y_——leﬁsmhan—- Criminal
Trocedure Code, sections 62, 63, 64.

Before a police magistrate can issue a procla-
mation under section 62 of the Criminal Proce-
dure Code there must be some sworn informa-
tion before him that the accmsed person has
absconded or is concealing himself,

When attachment of property is tnade under
section 63 of the Criminal Procedure Code the
property becomes forfeited to the Crown only at
the expiration of the twelve months mentioned
in section 64, but no order of court is necessary
in that behalf.

3=

]5,04‘ kY 3
, No. 922 . LEMESURIER V.
P. C Matara, is.601
ABESAKERE . .. .

6.—Criminal Procednre—Probation—First Ofen-
ders Ordinance, 1891—Qffence funishable
with nol  more than thiee yeus im/ﬁri-
sonment—Voluntarily causing grievous hurt
—DPower of conrt to releasc on probation
—Ceylon Penal Code, section 316—Crimi-
nal Procedure Code, Schedule 11.—Ordinance
No. 6 of 1891, section 1.

The Ordinance No. 6 of 1891, which em-
powers a court to release on probation of good

31

49

51

62

PAGE.

conduct a person convicted of an offence, is ex-
pressly applicable only to offences *‘ punishable
with ot more than three years’ imprisonment.

Held that the words * punishable with not
more tham three years' imprisoument” mean
** punishable by the court before which the con-
viction was obtained”.

D. C. Trincomalee (Criminal) No. 2,353.
QUEEN v. KRISNEN.. .. ..

7.—Criminal Procedure—Appeal by Atlorney-
General— Petition, how  lodged—IForward-
ing by post—Practice.

The petition of appeal of the Attormey-Gen-
eral in a criminal case must be lodged in court
by the Attorney-General or by some person au-
thorised by him, and the requirements of the
Criminal Procedure Code are not satisfied by
the transmission of the petition by post.

D. C. Kurunegala (Criminal) No. 2,450.
THE QUEEN v. HERAT . .

8.—Criminal  procedure—Charge not summa-
rily triable—Acquittal—Powers of police
magistrate—Cevlon Penal (Code, section
3 6 Z}——Crimiua/ Drocedure Code, section
168.

In a case not summarily triable an order of
acquittal recorded by a police magistrate amounts
only to a discharge under section 168 of the
Criminal Procedure Code and is appealable.

On a complaint against a person for commit-
ting grievous hurt under section 317 of the
Petal Code, the police magistrate investigated
the case, and holding that though the defendant
disl cause the burt conlained of he acted in self-
d:fence, recorded an order of acquittal—

Held that the police magistrate had no power

. to deal with the question of self-defence and
i determine the prosecution, for im a case not

sumnarily triable though he might discharge
an_accused person if he considered there was no
evidence to go to a jury, vet if he found there
was such evidence he could not adjudicate uporr
the worth of any suggested defence but should
proceed with the case with a view to committal
to a higher court.

P. C. HarroN No. 12,011. MATHES V.
SAMSEEDIN ce .. ..

9—~Criminal Procelure—Charge for an offence
no! swmmarily triable—TFrial for a lesser
offence—Riol— A fray— Powers of police ma-
gistrate —Consent of defendant —Cevilon Penal
Code, sections 145, 157—Criminal  Proce-
duye Code, section 242.

Where after evidence an accused is charged by
a police magistrate for an offence not sammarily
triable and is not discharged fronr the matter of
charge. it is not competent for the police

" magistrate, while such charge is still pending,

to formulate another charge for a lesser offence
arising owt of the same circtnnstances and to try
the accused Swummarity thereon.

P. C. Nuwara Eliya, No. 7,321. CHRiS-
TIAN V. PEDRIS APPU . ..

10.—Criminal  Procednre—Judgment—Offence--
Charge—Criminal Procedure Code, sec-
tion 372.

The offence for which a personr is condemned
orof which he is acquitted should be specified

107

118

16§

197
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in the judgment itself as directed in section 372
of the Criunrinal Procedure Code, and it is not
enough to refer in the judgment to the charge.

P. C. Jaffna, No. 10,008, MURUGASU V.
ARUMOGAM .. . ve
Crown Costs.
See CRIMINAL PROCEDURE, 4.
(Curator.
See Civil, PROCEDURFE, 5.
Custom.
See FISHING, 2.
Cut.
See FOREST ORDINANCE, 4.
Decree nisi.
See Civil, PEOCEDURE, 29.
Deed of gift,

Settlement—Fidei-commissum—/eed of gift—
Life rent—joint properly—Survivorship—
Ordinance No. 21 of 1844-—Construction of
deed.

A deed of gift granted by owners of land to
their daughter and son-in-law by way of dowry
on the occasion of their marriage purported to
« gift and make over to the said two persons in
paravani”’ certain lands and houses. The deed
proceeded to provide that the donees ‘“are em-
powered to possess up to the end of their ii es”
and that after the death of thie donees *‘ the heirs,
descendants, executors, and administrators of
both of them are empowered to possess for ever
and do anything they please with them”, and
that thie donors, ‘ their heirs, descendants, ad-
ministrators, or executors cannot hereafter exer-
cise any power or lay auy claim with respect to””
the lands gifted.

/{elf that under the above gift the donees took
only a life estate in severalty with remainder to
the children to be born of the marriage.

The daughter, one of the donees, having died
ittestate and without issue of the marriage—

HY¥/1 that on her death a half share of the pro-

erty reverted to the donors, and that neither

er administrator nor the surviving donee had
any interest in that half,

D. C. Kandy, No. 5,312. KEPPITIPOLA V.
BANDARANAYAKE .. o .o

See REGISTRATION, 1.
Dewa Nileme.
Sce LEASE, 1.
Detinue.
See PROCTOR’S LIEN.
Diga marriage,
See KANDYAN Law, 2.
District Court, powers of
See Civil, PROCEDURE, 17.

79

173
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Documents, list of
See CiviL PROCEDURE, 22.
CiviL PROCEDURE, 43.
Domestic Servant.
See CLERK.
Donatio inter vivos.

Admi/z‘i..\'fmfiou—-I)ouatio inter  vivos—Gif?
laking effect after death of donor—Testa-
menlary dispositon—Scitlement.

A deed of gift after reciting that the domor
owned and possessed certain lands by virtue of
deeds hercwith ‘* delivered” proceeded as fol-
lows :—** Whereas I do hereby determine that
all the property aforesaid being divided into
three, two-third shares thereof should go to my
son Kader Mohideen and one-third share to
my daughter Sego Umma, I shall during my
life-time hold and possess the same, and that
after my death the said lands shall become the
property of wy said two children or their heirs
or administrators and that they and their heirs
and administrators shall divide the same as

- herein appointed and umninterruptedly possess
- the same for ever as their own, . . . . I do
_ hereby further declare that hereafter I cannot

revoke this deed.””

Held that the ahcve instrunzent did not amount
to a testameutary disposition but was a settle-
ment inler ivos, which took effect at once, and
that on the death of the donor the value of the
property dealt with by the instrumnent should be
excluded in deciding whether the estate of the
deceased regnired adnrinistration.

D. C. Chilaw, No. Agoo. In the matter
of thie estate of NEINA MOHAMMADO ..

Dormant Judgment.
See Civil, PROCEDURK, 3I.
Ejectment.

v.—Ejectmeni—Tille—Crown  grant—Prescrip-
tion— Possession previous lo action.

In an action of ejectment plaintiffs claimed
title by prescriptive possession, and defendant
under a Crown gramt. Plaintiffs established in
evidence that the land had for a series of years
been cultivated by private parties, under some of
whom they claimed, and that in Government
walloors dated 15 and 24 vears before action the
land had ixen descnbed as belonging to private
parties,

A judgment in favor of the glaintiffs was
affirmed by the Supreme Court (CLARENCE, J.,
dissenting)—

By BURNSIDE, C. J.. on the ground that although
it lay upon plaintiffs suing iu ejectment to
prove their title as against defendant’s Crown
grant they had established a prescriptive pos-
session even as against the Crown,

By Dias. J., on the ground that plaintiffs
had proved that the land was their own and not
Crown property at the date of the grant.

D. C. Colombo, No. 87,427. 8 S. C. C. 31, con-
sidered.

D. C. Kegalle, No. 6,371. SELLA NAIDE
V. CHRISTIK . v .

52
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2.—Fjectment—"Title lo land—Morteage—Con-
veyance of land by mortgagor lo assignee
of morlage decrec—Prior sale of land
against morlgagor wnder writ—fudicial
sale.

. A mortgagor of a certain land, against whom
judgment and mortgage decree had passed ina
suit upon the mortgage hond, by a private con-
veyance, in which the mortgagee joined to signify
his consent, sold the land to an assignce of the
mortgage decree . in satisfaction of the mortgage.
Previous to this sale the same land had been
sold under a simple creditor’s writ against the
mortgagor to a purchaser, who duly obtained a
fiscal’s transfer and entered into possession.

In an action in ejectment by the purchaser
under the private conveyance against the pur-
chaser at the fiscal’s sale—

Held that the former had no title to the land
as against the latter.

D. C. Galle, No. 394. SANDO V. ABLY-
GOONEWARDANE .. . ..

3.—Ljectinent—Sale of rents, issues, and profils
—Right to posscssion—Issessment for rales
—Failwe o pay taxes—Lcegalily of icar-
vant of distress—Ordinance No. 6 of 1873
—Ordinance No. 18 of 1884—Ordinance
No. 7 of 1887, sections 127, 133, 139, I51,
159.

For default of payment of certain municipal
taxes and rates two warrants were issued for
their recovery under the provisions of the Muni-
cipal Councils Ordinance, 1887, on Januarv 29,
1890, returnable on March 15; two others on May
20, returnable on July 10; and two others on
July 23, returnable on September 15. Under
these warrants the plaintiffs’ house in respect
of which the taxes and rates were due was seized
on July 9, and on September 1 the “rents issues
and profits” of the house for a period of four
years were sold and purchased by the defendant,
who entered into possession of the house

In an action of ejectment against the defeud-
ant—

/eld, by BURNSIDE, C. J., and WITHERS, J.,
(dissentiente LAWRIE, J.) that the sale was invahd,
the warrants having expired on their returnable
dates, and it being essential to a valid sale that
both the seizure and the sale should take place
before such returnable dates; and further that
a sale of the reuts, issues, and profits of land con-
ferred on the purchaser no right to possession
as against the owner or any person holding under
him, but merely the right to recover any rent
accruing from a temant or occupier, or the value
of any profits derived from the land.

Per LAwRIE, J.—The warrant did not expire
on their returnable dates, the authority of the
officer euntrusted with them not being limited
by those dates. He was simply required to
certify on those dates what he had done by virtue
of the warrants. The sale of the rents, issues,
and profits conveyed to the defendant the right
to demand these from the owner or his tenant
in possession, and the defendant having got into
peaceful possession ought not to be ejected until
the owners tendered or secured to him a fair rent
for the four years.

D. C. Kandy, No. 5,368. THeE CoMMis-
SIONER OF THE LOAN BOARD v. RATWATTL

]
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See CIviL, PROCEDURE, 4o.
CIvir, PROCEDURE, 43.

Evidence.

See CAUSE OF ACTION, 1.
CIvIL PROCEDURE, 2.
CRIMINAL LAW, 7.
CRIMINAL LAW, 1,
CRIMINAL PROCEDURE, J.
FOREST ORDINANCE, §.
GAMING, 2.
MUNICIPAL COUNCILS ORDINANCE, 1.
PRESCRIPTION, 2.
PROMISSORY NOTE, I.

Excecution,

Sec CIviL PROCEDURE, 3.
CiviL PROCEDURE, 21.
Civin, PROCKDURE, 28.
CIviL PROCEDURE, 39.
Civir, PROCEDURE, 5l.
HUSBAND AND WIFE, 2.
RoAD ORDINANCE.

Exccutor.

1.—Lvecutor—Fstate of eveculor—Will  dispos-
ing of properly in one district--Poicers of
exccutor as to the properlv—Probate—Suc.cs-
sion ab intestato—Sale by execntor.

In the absence of any special restriction in a
will excluding from the executor's power any
part of the testator’s estate, the executor’s
power extends to the whole of the estate, thougrh
if any part of the estate is left undisposed of by
the will such part has to be distributed as under

an intestacy.

Therefore, a purchaser from the executor of
property undisposed of by the will acquires
good title as against the heirs or persons claim-
ing under them.

D. C. Kalutara, No. 40.428. SiLva v,
PERERA .. . . ..
2.—Fvecutor—Estale of an eveculor in Cevion
—Specific  devise—Title of devisee—Time
of  westing—FExeculor's  asscnl—Nolarial
instyument—English  Laiww—Roman Dulch
Law.

In a question, under a specific devise of land,
as to the -necessity of the executor's assent for
the validity of the devisee’s title—

Held, per BURNSIDE, C. J.—In Ceylon, if a
person dies intestate, all his immoveable property
passes to his administrator; but if he leaves a
will, only such Eropert_v as is not specifically
devised passes to his executor. Lands specifically
devised vests in the devisee immediately on the
testator’s death, by virtue of the devise coutain-
ed in the will, but the devisee’s title is imperfect,
the land remaining liable for the testator’s debts
in due course of administration. The executor’s
right to resort to property so devised for pay-
ment of debts is an interest in land, of which he
can divest himself only by deed duly executed.

Per LAWRIE, J.—The title in land specifically
devised passes, by virtue of the devise, to the
devisee, but that title may be defeated by the

83
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creditors of the testator or by the executor in the
coarse of realizing the estate for payment of
debts. Tntil the debts are paid the devisee may
be required either to relinquish the land or con-
tribute to the extent of its value towards pay-
ment of debts. The devisee’s title may be per-
fected by securing the executor’s assent to the
devise. Such assent need not be evidenced by
notarial deed, and need not even be express, but
may be implied.

Per WITHERS, J.—An executor in Ceylon is a
different person from the executor under the
Roman-Dutch Law, who had no more powers
than the will gave him, and did not represent
the testator. An executor or administrator in
Ceylon does represent the deceased for purposes
of administration and has the status and powers
of a legal representative, and by probate or
letters an estate commensurate’ with those
powers, sufficient for administration and limited
thereto, passes to him. No assent of the executor
or administrator is necessary to pass title to the
heirs appointed by the will or the heirs-at-law,
for they have this title on the death of the testa-
tor or intestate, subject to the suspension of
enjoyment during administration and subject to
the limited estate or title of the executor or
administrator. The executor’s or administrator’s
duties concluded, his powers and estate dis-
appear, and what remains after liquidation is
left free for enjoyment by the heirs.

D. C. Colombo, No. ¢ 1,187. MOHAMADO
CAsSIM V. CASSIM MARIKAR: .. .o

Fidei-commissum,
See DRED OF GIFT,
“Firm offer”.
See SALE OF GOODS.
Fiscal.

Sez PRACTICE, 2.
PRACTICE, §.

Fishing.

1.—Bye-law—Ultra vire—Fishing withou! li-
cence—Ordinance No. 7 of 1876, sections
35, 79—Local Board of Nuwara Eliya—
Bye-law No. 54 of May 29, 1888.

Ordinance No. 7 of 1876, section 35, authorises
the Local Boards thereby established to make
bye-laws, infer alia, ‘for regulating the mode
and times of fishing,” and section 79 makes
the breach of such bye-laws an offence punishable
by fine.

A bye-law, framed by a Local Board under the
above section, prohibited ﬁshingi in certain waters
within its limits without a license from the
Chairman of the Board.

Held that the bye-law was wnltra vires of the
Xocal Board.

P. C. Nuwara Eliya, No. 5,551. TRING-
HAM V. VOLLENHOEVEN . .

2.—Fishing—Righ! of exclusive fishing—Sea—
Cause of action.

No right of exclusive fishing in any particular

~
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part of the sea or at any particular time ean be
acquired by any custom among fishermen regu-
lating the times and places of fishing.

But where a fisherman has actually begun
fishing operations and is prevented by force or
violence from exercising his occupation or is dis-
turbed therein by another, then an action accrues
to him to recover compensation.

C. R. Trincomalie, No. 722. ARUMOKAM
v. TAMPIVA . .

Forest Ordinance.

1.—7imber—River drift—* Land’—Forest Oy-
dinance No. 10 of 1885, section 46.

oo

The term “land” in scction 46 of the Forest
Ordinance, No. 10 of 1885, means a defined space
of land aud does not include a river-bed or a
high road

P. C. Panadura,
GOVERNMENT
AARON

No. 7,214.
AGENT,

ASSISTANT
KALUTARA v,

2.—Forest Ordinance—Removing timber with-
out permil—Breach of rules under Oprdi-
nance—Rules  publishcd in  Government
Gazettee—/% 00f—Presumption in Favor of
Crown—Conviclion,  form  of—Criminal
Procedure  Code, Section 372—Ordinance
No. 10 af 1885, Chaplers 11 and 111, and
sections 41 and 46 —Oirdinance No. 1. of
1892, section 27.

The judgment of a police magistrate should
sFecify the offence of which, and the section of
the Penal Code or other law under which, the
accused is convicted.

In a prosecution for breach of rules prescribed
under section 41 of the Forest Ordinance, 1885,
it must be shown that the land in question is
not included in a reserved or village forest.

P. C. Pasyala, No.
SENANAYAKE

12,242, LEWIS v,

3.—Forest  Ordinance — Removing — * timber»
without a pass--Forest-produce—Ordinance
No. 10 of 1885, sections 44, 46—Ordinance
No. 1 of 1892, section 27.

Since the passing of the Ordinance No. 1 of 1892,
removal of timber withouta pass as distinguished
from forest-produce is not an offence.

P. C. Gampola, No. 13,750. MARIKAR V.
Dias . . .. ..

4—Forest  Ordimance—‘* Cul”—Felling and
removing trees—Ordinance No. 10 of 1885,
sections 40, 45 and 46—Ordinance No. 1 of
1892, section 27.

In section 4o of the Ordinauce No. 10 of 1835 the
word ‘cut” means the act of simply cutting and
not actually cutting down, and therefore evidence
proving the fellinﬁ of a tree will not supporta
charge of cutting the tree.

P. C. Rakwana, No. 7,984. MADUWANWALA
v. FREDERICK .. .. ..

§.—Criminal law—Unlicensed digging for plum-
bago— Forest Ordinance No. 10 of 188
—Breach of rules framed under seclion 41
—Mens rea—Bona fide mistake—Crown
land—Evidence.

Section 41 of Ordinance No. 10 of, 1885 provides

205
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for the making of rules, infer alia, for regulating
or prohibiting the digging for plumbago in any
forest not included in a reserved or village forest.
A rule framed under the above section enacted
that “no person shall dig plumbago on any land
at the disposal of the Crown except on permission
granted under licence” in a prescribed form.

Held that the condition of mind of the accused
person is not an element in the offence created b
the above enactments, and therefore a bona fide
mistake that a Crown land in which plumbago is
dug is private property affords no defence.

Held also that in a charge for breach of the
above rule it must be proved that the land is
forest land at the disposal of the Crown and not
included in a reserved or village forest, and that
the deposition of a witness that the land is
**Crown land”’ dees not amount to such proof.

P. C. Galle, No. 8,614. TaTHAM V. Uca
Forest produce,
See Foxu-:s‘r ORDINANCE, 3.

Frauds and Perjuries Ordinance.
See LEASE, 2.

IMMOVEABLE PROPERTY, I.
IMMOVEABLE PROPERTY, 4.

Gaming,

1.—Gaming—* Public place’—* Place (o which
public have access whether as of righ! or
nol” —Ordinance No. 17 of 1889, seclion 3,
subsection 2—Constryction.

The word “‘access” in section 3 subsection 2 of
the Ordinance No. 17 of 1889 means legal access,
i. e., access as of right or by the express or tacit
licence of the owner of the land, and not such
access as would constitute atrespass against the
owner. '

The land of a private individual, whether en-
closed or not, the entering of which wouldbe a
trespass against the owner, is not a place to which
the public have access within the meaning of the
Ordinance.

P, C. Panadura, No. 5,211. PERERA V.
PERERA .. . .. .

2.--Gaming—Bdlirgr—Acls of gaming—PRelting

Jor a stake—Evidence—Charge—Ordinance
No. 17 of 1889, sections 3 and 4.

To make an act of betting ‘ unlawful gaming”
under section 3 of Ordinance No. 17 of 1839 the
betting must be for a stake.

In a prosecution for unlawful gaming under
the Ordinance theactor acts on the part of the
accused, alleged to constiiute unlawful gaming,
must be particularized in the evidence and should
be specified in the judgment of the court.

P. C. Panadure, No. 8,345. DON SIMAN V.
SINNO APPU . .

‘Grain tax.
See CAUSE OF ACTION, 2.
Guardian.

Se¢e C1viL, PROCEDURE, 3.

169

193

PacGE.

Guardianship proceedings,

See Civil, PROCEDURE, I.
Husband and wife.

1.—Husband and wife—Separale estate—Mort-
gage of separate property bv wife—Wrillen
consent  of hus and—lgah'dil_v
ﬁl_lahimomal Rights Ordinance, 1876, sec-
ion 9.

A mortgage created by a woman married after
the proclamation of the Ordinance No. 15 of
1876, over imimoveable property belonging to her
separate estate, amounts to an act *‘disposing
of and dealing with’” such property within the
meaning of section 9 of the Ordinance, and
requires the written consent of her husband for
its validity. '

\When such consent has not been

1 iven, the
creditor cannot even recover the debt

ue on the

bond, inasmuch as the general personal incapa-

city of a married woman to bind herself by con-.
tract renders the instrument inoperative even as
a simple money bond. .

D. C. Tangalle, No. 8o. SILvA v. DissaA-
NAVAKE .. ..

.o X}

2.—Husband and tui/e—Tllesan'al(xlrle"—.l)e_él

incurved by husband during marriage— °

Divorce a mensa et thoro—Liability. of
arlquired propeity lo salisfy such debt—
Claim in eéxecution—Rights of wife.

The gr
husband and wife, who are governed Dby ‘the
I'hesawalame, remains liable for debts incurred

by the husband during marriage, notwithstand- .

ing a subsequent decree of divorce a mensa e
thoro between the husband and wife.

D. C. Jaffna, No. 22,887. KATWARUVALOE

MENATCHIPILLE.. ..

.o .

See KANDYAN Law, 3.
Hypothecary action.

See Civi, PROCEDURE, §I.
Immoveable property.

1.—* Planter's .;Imre”—lnlfresl in

Notarial agreement— Ordinance No.
1840, section a—Prescription.

'Idnd—
7 0

A “planter's share” is an interest i land

within the nieaning of section 2 of Ordinance XNo. -

7 of 1840, and cannot be acquired by the planter
except by means of a notarial instrument or pres-
criptive possession.

Prescription with reference to a ‘planter’s

share” begins to run, not from the date when the -

planting c0mmenceé. but from the comptetion of
the agreement, when the planter has taken ‘his
share and begun to possess it adversely to the
owuner of the land. I .o

D. ©. Matara, No. 35,819. JAYASURIA V.
OMAR LEBBE MARCAR . v

2.—Cause of action—Agreement to sell land
_subject lo an usufructuary morigage—Re-

of bond— -

operty acquired during marriage by a’

g

132

Susal of morigagee lo be redeemed—Action =

Sor damgges under the agreement—Penally.




11.]

DIGEST OF CASES.

19

- PAGE.

By a notarial instrument defendant agreed to
sell to plaintiff a land belonging to him and then
under mortgage to a third party with right of
possession, the plaintiff agreeing to redeem that
mortgage and pay certain other debts of defend-
ant and to pay the balance purchase money to
defendant. The agreement was to be fulfilled
within-one month of its date. The mortgage was,
upon the terms of it, to be on foot for a period of
thrce years, which was still unexpired, and the
mortgagee upon the request of the plaintiff refus-
ed to be redeemed. Thereupon plaintiff sued de-
fendant for the damages agreed upon for non-
fulfilment of the contract, the plaint averriny that
defendant had *in collusion” with the mortgagee
induced him not to accept plaintiff’s tender.

Held that the mortgagee was not bound to
accept the money and release the mortgage till
the three years had expired, and that the plaintiff's
action failed, inasmucﬁ as the plaintiff, having on
the face of the agreement express notice of the
smiortgage, must be taken to have notice of the
terms of the mortgage.

D. C. Trincomalee, No. 23,288. ISMALEVAI
MARKAR V. KATHER SAIBO .. ..

3.—Registration—Deed  affecting  land— Plead-
ing— Practice—Ordinance No. 14 of 1891,
section 17.

A party, who has not specially pleaded it, is not
entitled to rely on the priority conferred by the
Reyistration Ordinance on deeds affecting land.

C. R. Kandy, No. 1,834. SAIBOO V. SIR1-
MALE . . . .
4.—Immoveable  properly—Interest in land—
License lo draw foddy—Possession--Nola-
rial instrument—Ordinance No. 7 of 1840,
section 2.

An agreement, by which an owner of land lets
the cocoanut trees standing thereon for drawing
toddy and which involves a license to enter upon
the land for that specific purpose only, is not one
affecting an interest in land, and need not there-
fore be contained 1n a notarial instrument.

C. R. Panadure, No. 719. FERNANDO V.
* THREMARIS . . .

Implied contract.

See »Cnm_x.\uu, Law, 12,
Implied promise.

See CTAUSE OF ACTION, 2.
Indorsce against maker, action by

See CiviL, PROCEDURE, 2.

CI\'!L PROCEDURE, 9.

Injunction. |

See Civil, PROCEDURE, 17.
Instalments, payment by

See Civil, PROCEDURE, 30.
Insolvency.

Insolvency—Lying in_jail for debt--Resi.
denéc previous (o pelilion for sequestrilion

49

146

183

PAGE

—/Jurisdiction—Application for order to
prosecule  petition in a parlicular court
—Procedure—Ordinance No. 7 of 1853,
sections 16, 17, 20, and 26.

Section 16 of Ordinance No. 7 of 1853 directs
the petition for the sequestration of the estate of
any person as insolvent to be made to the District
Court of the district in which the debtor shall
have resided or carried on business for six months
next immediately preceding the time of filing
such petition.

Section 17 empowers the Supreme Court to
order any such petition to be prosecuted in any
District Court without reference to the district in
which the debtor resided or carried on business.

In an application to the Supreme Court under
section 17 of the Ordinance for an order to
E(rosecute a petition in the District Court of

andy by a person who had resided in Kand
but who had been arrested under a civil writ
issued from the District Court of Colombo and
had lain in jail in Colombo upon committal there-
under for over 21 days—

/Held that the proper court for a petitioner,
who has lain in prison for more than 21 days
under a writ in execution of a judgment, to sub.
mit a petition for the sequestration of his own
estate is the court of the district in which he
resided or carried on business for six months
immediately prior to his incarceration, and that,
the District Court of Kandy thus already having
jurist(lliction, the application could not enter-
tained.

Held further, that to an applieation under
section 17 of the Ordinance mniust be annexed
the petition, the declaration of insolvency, the
account and affidavit, intended to be submit-
ted by the petitioner for the sequestration of his
own estate, so that the Supreme Court might be

satisfied as to the dona fide intention of the peti-

tioner to initiate insolvency proceedings.

In the matter cf the application of ALuT-
WELEARATCHIGEY DON EL1A8 DE SILVA..

Interest in land.

See IMMOVEABLE PROPERTY, I.
IMMOVEABLE PROPERTY, 4.

Intervention.

See Civil, PROCEDURE, 16.
C1iviL, PROCEDURE, 22.
PRACTICE, 4.

Interlocutory
due in
See Civil, PROCEDURE, 21.
Inventions Ordinance.
See Civil, PROCEDURE, 35.
Judicial Settlement.
See Ci1vil, PROCEDURE, 27.
Jamaica Rum,
See SPIRITS.

proceedings, . costs
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Judement of lessee's  enjoyment—Re-entry—Cancella-
o . lion of lease.

See CiviL PROCEDURE. 300
CiviL, PROCEDURE,

@

Jurisdiction.

See Civin, PROCEDURE, 9
Civin, PROCEDURY, 12,
Civil, PROCEDURE, 17.
CIVIL PROCEDURE, 39.
CRIMINAL PROCREDURE, 2.
INSOLVENCY.

PARTITION.
PracrICE, 3.

Jurisdiction, service of summons

out of.
See 'Cl\'ll. PROCEDURE, 8.
Kandyan Law,
of—

1— Kandvan  laiw - Adoption—Requisiltes
Lublic declaration by adoptive parent,
To establish an adoption under the Kandyan
law tbere must be evidence amounting to a
public declaration of the adoption for purposes of
inheritance.
D. €. Kandy, No. 2,781. PUSUMBAHAMY V.
KEERALA.. .. .. e 53

2—KNandyan  Liw- Diga  marriage--Forfeiture
of inheritance Registered marriage - Or-
dinance No. 3 of 1870, section 11.

The exclusion under the Kandyan law of a diga
married daunghter from a share in her father’s
property still attaches to a daughter who goes
out in diga, even though the marriage is invalid
by reason of its non-registration under the pro-
visions of Ordinance No. 3 of 1870.

C. R. Kandy, No. 1,114. KaLvu v. Howa
K1kl .. . . .. 54

3= Randvan Laie- Husband and wife—Right
‘Z husband  in  deceased wife's estale—
araveny property.

Under Kandyan Law a husband is not entitled
to any life interest in the paraveny property of
his deceused wife.

D. C. Kegalle, No. C 85. DINGIKRIHAMY V.
MENIKA .. .. . . 76

See PRESCRIPTION, 1.

Land.

See FORKST ORDINANCE, I.
IMMOVEABLE PROFERTY.

Land Acquisition.

See PRACTICE, 4.
PRACTICE, 6.

Landlord and Tenant.

1.—Landlord and lenant—Lease—Tacit hypo-
bhec for vent—Lien—Intersuption by lessor

A Jessor has a lien for rent due upon the goods
of the lessce brought upon the demised premises,
but he cannot, by way of preventing the removal
of the goods and so preserving his lien, enter
upon the premises and exclude the lessee there-
fiom. Such entry and exclusion constitute an
interruption by the lessor of enjoyment of the
demised premises. discharging the lessee from
liability for future rent, and eutitiing him to an-
nulment of the lease and to damages

D. C. Colombho, No. 1.944C. MEERA LEBBE
MARIKAR V. BELIL .. . . 94

2.—Landlord and lenant -Notice lo quit—
Monthly tenancy- Requisite length of suck
notice—Double rent.

To terminate a monthly tenancy there must be
a complete calendar month's uotice; that is to
say, the notice must be given before the com-
mencement of the month at the expiry of which
the tenancy is to determine

Accordingly, in the case of a monthly tenancy
commencing from the first day of the month, a
notice to qnit given on the first day of a month
requiring the tenant to quit the premises at the
end of that month,

Held to be a bad notice.

C. R. Kalutara, No. 840. FONSEKA V. JAYA-
WICKRAMA .. .e .. 134

3.—Landlord and tenant—Action for rent—Mis-
description of land  demised—Representa-
tion as lo acreage—Iraud—Redution of
1ent—Reform of the iustrument of demisc—
Defence—Counler claim—Remedy.

In a question as to the defence to an action of
covenant for rent arising out of the acreage of
land demised being found to be less than that
stated in the instrument of demise—

Held per LAWRIE, A. C. J.—\Where there is no
fraud on the part of the lessor and the lessee gets
the whole estate or corpus which he meant to take
on lease, an error in the description of the proper-
ty as consisting of so many acres does not entitle
the lessee to a reduction of the rent. But where
the lessee does not get the whole estate, he may
claiin either a proportionate reduction of the rent,
or a recision of the contract as founded upon an
error in essentialibus.

Per WrrHERS J.—Irrespective of fraud. where a
lease is ad gquantifatein and the extent of land is
found to be less than the lease purported to de-
mise, the lessec is entitled to a reduction of the
rent. He must, however, claim this relief by
bringing the actio locali himself, or if he is sued
by the lessor, he must affirmatively demand, by
way of counter-claim, a reform of the instrument
of demise as to the quantity of land and as to the
amount of rent payable thereunder, and a diminu-
tion of the past and future rent. But in the
absence of such ccunter-claim and the instrument
standing unreformed, he has no defence to an
action on the part of the lessor for payvment of
arrears of rent or for re-entry.

D. C. Colombo, No. 2,533 C. STORK V.
ORCHARD., . . w154
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Lease ! A mortgagor of land died intestate leaving a
) . . ! widow and certain minor children. .The mort-
l.—Bu'a_'d/mIIemple——lncumbewt——{)ewa Nileme— | gagor put the boud in suit, making the widow
Right lo lease so as lo bind swccessor-- i party to theaction * for herself and on behalf of the
bm[dmg- lease. . children”, and obtaiued a juigment for money

The question whether the incumbent of a Bud-’ and a mortgage decree.
dhist temple can grant long leases of temple In an action by the childrea against the pur-
property so as to bind his successor must be decided chaser under the mortgagee's writ—
according to the circumstances of each case, the /lc/d that the judgment :nd decree in the
principle being that such dealing with temple pro- mortgage suit were inoperitive against the
perty should be cousistent with the interests of the children, they not having beer. represented there- -
temple. in by a guardian ad lifem. and that they were

Where the Dewa Nileme of the Kandy Mali- entitled to a decree for half the mortgaged
gawa granted a building lease for 35 years— property as against the purchaser. .

Held that the lease was binding upon the 1)" (i{ I\and?;i No. 4,213. MATHES APPU -
Dewa Nileme's successors in office, who could not e C v '}B""f MARIKAR ) 46
therefore treat thie lessee or his repsesentative as a e C“'IL PROU?DE’R:?’ 5
mere trespasser but could only seek to terminate CR:: Pi:gg:;ﬁ;:; :z
the tenancy t:zr bx{eacNhes of ;(;vegaut, if any.D Cwn: Pro CET)l’Rl:‘.,. 4(’.

D. C. Kandy, No. 4,288. GIRAGAMA DEWA i
NILEME v. HENAYA . .. 42 Mor lgf‘g.e' N .
_ Frawds and perjuries—Verbal agreerient for Limitation— Bond ) ?a'wzble 'afler nolice—
2.—brauds per) ¢ 4 Lreach  of  condition—Assignment—Power

lease—Refund of money paid on such agree-
ment- -Notarial instrument—Ordinance No. 7
of 1840.

Money paid in pursuance of a contract, which is
void under the Ordinance No. 7 of 1840 for want of
2 netaria! instruruent but which is not performed,
is recoverable by action.

C. R. Panwila No. 3,713 Gren. (1873-74) Pt. 11,
p- 34, followed.

C. R. Matara, No. 1,456 GREGORIS v. TIL-
LEKERATNE . .
See LANDLORD AND TENANT, 1.
LANDLORD AND TENANT, 3.
REGISTRANION, 2.

Legal Representative.
See CIviL, PROCEDURER, 19. —
CiviL PROCEDURE, 36.
Lien.
See LANDLORD AND TENANT, 1.

Lis Pendens.
See C1viL, PROCEDURE, 26.

Maintenance.
r.—Maintenance—Refusal to make order for
maintenance—Appeal—Ordinance No. 19 of
1889, sections 3, 14, and 17.

No appeal lies against the refusal of a police
magistrate to make an order for maintenance
under the Maintenance Ordinance, 1889,

P- C. Colombo, No. 3,760. FERNANDO V.
[AMPERUMAL.
P. C. Colombo,
PERERA
Mens rea.
See FOREST (IRDINANCE. 5.
Minor.
Minors, -action against-- Practice—Morigage
—-Guardian ad litem—Interest of minors in
land—Inheritance.

No. 165. SELESTINA V.

.o

19§

of assignee to sue--Oidinance No. 22 of
1871, seci'ton 6.

By a .bond dated April 29, 1878, the obligors
declared themselves *“held and firmly bound unto
“{the obligce) in the penal sum of Rs. 44,000, for
“the payment whereof we bind ourselves our
“heirs executors administrators and assigns:”
and {hie condition on the houd was as follows:
«that if we (the obligors) shall and will well and
““truly pay or cause to be pail unto (the obligee)
«and his afovewritten the sum of Rs. 22,000 on
“receiving from (the obligee; or his aforewritten
*three months' notice in writing desiring repay-
« ment of the said sum and in“erest thereon at the
«rate aforesaid (such notice however not to be
* given until twelve months after the date hercof)
<« then this bound to be void,” &c.

By deed dated July 7, 1882, the obligee assigned
the bond to two other parties, who were thereby
constituted and appointed ‘‘my true and lawful
attorney and attorneys in the name of me (the
obligee) and my aforewritten to ask, demand,” &c.
No part of the principal or interest having been
paid, the assignees of the boud sued the obligors

thereon in their own names, alleging that they ~

had on January 19, 1889, given notice in writing
to the obligors requiring payment three months
thereafter.

The libel was filed on April 24, 1889, and sum-
mons issued on April 25, 1859,

Held that the bond was once with a condition
to pay om three mnnths’ netice in writing, that
limitation began to run only from the breach
of that condition, viz., failure to pay on three
months’ notice in writing, and that therefore the
present action was not barred by the provisions
of section 6 of Ordinance No. 22 of 1871.

Held. by WITHERS, J., that, notwithstanding
the absence of words in the bond making it pay-
able to the assigns of the olligee, the bond was
assignable, and the assignees could by our law
sue in their own names, the power given to
them in the deed of assignment to sue in
the name of the original obligee being.only pro
abundanti caulela.
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D. C. Colombo, No. 1,636. RameN CHETTY
Vv. FERDINANDS .,.”
See Civir, PROCEDURE, 15.
EJRCTMENT, 2.
HUSBAND AND WIFR, I.
MINOR.

Municipal Councils Ordinance.

1.—Public streel—Encroachnient—Obstruction in
styeel --Verandah—rdinciice No. 7 of 1887,
section  175—User by public—Lvidence—
Susvey—Ordinance No. 3 of 1866, seclion 6.

The Municipal Councils Ordinance No. 7 of 1887,
section 175, makes it an offence to set up any
obstruction or encroachment in any street.

In a charge under the above enactment againsf
the owner of a house by the side of one of the
streets in the Pettah of Colombo, where the alleged
obstruction consisted in the defendant having
closed up with walls the two sides of the veranda
along the side of the street—

Held that, the verandah prima facie being
private property, no obstruction to a street
within the meaning of the Ordinance was proved
in the absence of evidence of the user of the
verandah by the public as a thoroughfare.

An old survey of 1844 made by a person described
as Town Surveyor and since deceased, in which
the verandah in question was marked as an
encroachment, having been received in evidence—

Held that, even if the survey was admissible
-‘without proof of its genuineness or correctness,
under section 6 of Ordinance No. 4 of 1866, though
it did not purport to be signed or made by the
Surve or-general or an officeracting on his behalf,
it did not prove that the verandah was an
encroachment on the street, inasmuch asa survey,
though it might prove the position and size of
roads, buildings, and other objects delineated
thereon, was not proof of any matters heyond the
special skill or knowledge of the surveyor, such
as that any particular part was a ‘‘reservation”
or an ‘‘eucroachment”.

M. C. Colombo, No. 5,104. AKBAR v. SLEMA
LERBE .. .. .. ..

2.—“ Alter"—Construction—Chairman Munici-
pal Council, power of—Ordinance No. 7
of 1887, section 209—Cesspit privy—Dry
earth closet.

Section 209 of the Municipal Councils Odinance,
1887, provides that all drains, privies, and cesspits
within the Municipality shall be under the survey
and control of the Chairman, and shall be alterecf.
repaired, and kept in order at the cost of the
owters, and that if such owner neglects after
notice in writing for that purpose to alter, repair,
and put the same in order in the manner required
Ly the Chairman, the Chairman may cause the
same to be altered, repaired, and put in order in
the maunner required.

In a prosecution under section 183 of the Penal
Code for resistance to certain officers empowered
to carry out an order made by the Chairman to
clean out and stop up a cesspit privy and convert
it into a dry earth closet under the’ provisions of
the above enactment—

Held that the word ‘‘alter” in the above
section of the Ordinance meant varyving without

194 i

175

effecting an entire change. and did not cover the
conver-ion of a cesspit privy into a dry earth
closet. and that therefore {he defendant commit-
ted no offence in resistiug the exccution of an
order which the Chairman had so made.

P. C. Colombo, No. 19,216. GUNESEKERA

v. MANUEL . 78
Next friend, appointment of.
See Civii, PROCEDURE, 20,
CiviL, PROCKDURE, 36.
CiviL, PROCEDURK, 4I.
Next of kin.

See C1vil, PROCEDURE, 47.
Non-joinder.

See C1viL, PROCEDURE, I3.

Notice of appeal.
See C1vil, PROCEDURE, 4.
Civil, PROCEDUREF, 32.
Notice to quit.

See Civi, PROCEDURE, 24.

LANDLORD AND TENANT, 2.
Nuisance.

Nuisance—Barking of dogs—Ordinance No. 1§
of 1863, section 1, subsection 4—Interpre.
tlation.

Ordinance No. 15 of 1862, section I. enacts (sub-
section 4) * whosoever shall keep in or upon any
house, building, or land occupied by him any
cattle, goat, swine, or other animal so asto bea
nuisance to or injurious to the health of any
person, shall'be liable to a fine.”

Held that the generic term ‘“other animal” ju-
cludes a dog, and that permanent interference
with comfort, such as uccasioned by dogs which
being tied and kept in a_neighbout’s compound
bark with little or no intermission during the
night, is a nuisance within the purvicw ol the
Ordinance aud punishable as such. -

P. C. Matara, No. 16,869. SKOWLEN v.
RODRIGO e LI

Ouster,
See CAUSKE OF ACTION, I.

Ordinances.

No. 8 of 1814, section 2.
See PRESCRIPTION, 2.
No. 7 of 1840,
Sece Lxase, 2
No. 7 of 1840, section 2.
See INTMOVEABLE PROPERTY, I.
IMMOVEABLE PROPERTY, 4.
No. 10 of 1844, section 26.
See SPIRITS.
No. 21 of 1844.
See DrED OF GIFT.

No. 8 of 1846.
8¢¢ Civil, PROCEDURE, I7.

No. 7 of 1S53, sectiens 16, 17, 20, 26.
* See INSOLVENCY.
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No. 15 of 1856, sections 4, 5.
See C1viL, PROCEDUE, 17.

No. 6 of 1859, section 34.
See C1viL, PROCEDURE, 35.

No. 10 of 1861.
See CRIMINAL Law, 12,
ROAD ORDINANCE.

No. 15 of 1862, section 1, subsection 4.
See NUISANCE.

No. 8 of 1863, sections 38, 39.
See REGISTRATION, 2.

No. 8 of 1863, section 39.
See REGISTRATION, 1.

No. 10 of 1863, section 8.
See PARTITION.

No. 4 of 1866, section 6.
See MUNICIPAL COUNCILS ORDINANCE.

No. 22 of 1866.
See C1vii, PROCEDURE, §2.

No. 11 of 1368, section 24.
See C1viL, PROCEDURE, 17.

No. 3 of 1870, section I1.
See KANDYAN Law, 2. -

No. 22 of 1871, section 3.
See PRESCRIPTION, 1,

PRRSCRIPTION, 2. ¢

No. 22 of 1871, section 5.
See C1vil, PROCEDURE, 31.

No. 22 of 1871, section 6.
See MORTGAGE.

No. 22 of 1871, sections §, 9.
See PRESCRIPTION, 3.

No. 6 of 1873.
See EJECTMENT, 3.

No. 3 of 1876, sections 8, g, 10, 11, 13, 34, 35.
See PRACTICE, 6.

No. 3 of 1876, sections 11, 32.
See PRACTICE, 4.

No. 7 of 1876, sections 35, 79.
See FISHING, 1.

No. 15 of 1876.
See ROMAN DUTCH Law,

No.v 15 of 1876, section g.
See HUSBAND AND WIFE, I.

No. 11 of 1882, section 8.
See C1vii, PROCEDURE, 24.

No. 2 of 1883 sections 21, 22, 366, 379, 380.
See CRIMINAT, LAaw, I.

No, 2 of 1883, sections 38, 409, 427, 433.
See CRIMINAL LAw, 11,

No. 2 of 1883, sections 43, 483, 486.
See CRIMINAT Law, 6.

No. 2 of 1883, sections 88, 9o, 92, 343.
See CRIMINAL Law, 9.

No. 2 of 1883, sections 145, 157.
Sée UCRIMINAL PROCEDURE, 9.

No. 2 of 1883, section 314.
See CRIMINAL Law, 3.

No. 2 of 1883, section 316.
See CRIMINAL PRoCEDUE 6.

No. 2 of +883, section 317.
S#2 CRIMiNAL, PROCERDURY, 8,
No. 2 of 1883, scctions 343, 488.
See CRIMINAL Law, 4.
No. 2 of 1883, scections 388, 389, 391, 392.
See CRIMINATY Law, 12
Nbo. 2 of 1843, sections 388, 39I.
See CRIMINAT Law, 7.
No. 2 of 1883, section 408.

See CRIMINAL LAw, 8.
See CRIMINAL Law, 10,

No. 3 of 1883, Schedule II.
See CRIMINAIL PROCEDURE, 6.

No. 3 of 1883, sections 17, 378.
See CRIMINAL PROCEDURE, 2.
No. 3 of 1883, sections 62, 63, 64.
See CRIMINAL PROCEDURE, §.
No. 3 of 1883, section 168.
See CRIMINAL PROCEDURR, 8.
No. 3 of 1883, sections 181, 182.
See CRIMINAL PROCEDURR, 3.
No. 3 of 1883, sections 222, 223.
See CRIMINAL PROCEDURE, 4.
No. 3 of 1883, section 242.
See CRIMINAL PROCKDURE, 9.
No. 3 of 1883, section 355.
See CRIMINAL Law, 3.
No. 3 of 1883, section 372.
See CriMINAL LAw, 10,
FOREST ORDINANCE, 2.
No. 3 of 1883, sections 405. 406.
See CRIMINAL PROCEDURE, I,
No. 18 of 1884.
See EJECTMENT, 3.
No. 31 of 1884.
See ROAD ORDINANCE.
No. 10 of 1885,
See FOREST ORDINANCE, 5.

No. 10 of 1885, Chapters II, and III,, sections 41, 46.
See FOREST ORDINANCE, 2.

No. 10 of 1885, sections 40, 45, 46.
See FOREST ORDINANCE, 4.

No. 10 of 1885, sections 44, 46.
Sse FOREST ORDINANCE, 3.

No. 10 of 1885, section 46.
See FOREST ORDINANCE, I.
No. 7 of 1887, sections 127, 133, 139, I51, 159,
See EJECTMENT, 3.
No. 7 of 1887, scction 175,
See-MUNICIPaL COUNCILS ORDINANCE, T.
No. 7 of 1887, sections 173, 283.
See CRIMINAL Law, 5.
No. 7 of 1887, section 20q.
Sers Muxiciral, CouNCILS ORDINANCE, 2.
No. 1 of 1589. section 22.
See Civir, PROCEDURE, 17.
No. rof 1839, section 42.
See CIvil, PROCEDURE, 35.
No. 1 of 188y, section 75.
See PRACTICE, 1.
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No. 2 of 1889, sections 2, 337, 347-
See CrviL PROCEDURE, 31.

No. 2 of 1889, sections §, g.
See CiviL Pnocanvxz? 9.

No 2 of 1889, section 9.
See Crvrt, f’nocsnvnn. 12,
No. 2 of 1889, section 17.
See C1viL, PROCEDURE, 13.
CiviL PROCEDURE, 37.

No. 2 of 1889, sections 18, 19.

See C1viL, PROCEDURE, 16.

CIviL PROCEDURE, 40.
PRACTICE, 4.

No. 2 of 1889, sections 24, 25, 27, 470, 471, 755.
See C1viL, PROCEDURE, 52. T, 470, 471, 755

No. 2 of 1889, sections 29, 69, 72, 85.
See C1viL PROCEDURE, 8.

No. 2 of 1889, sections 50, §I1, 52 , 11T, 112, 113,
See C1viL, PROCEDURR, gz. 5% 54, 8 PRI
No. 2 of 1889, section sI.
See C1viL, PROCEDURE, 43
No. 2 of 1889, sections 79, 146.
See BANKER AND CUSTOMER,
No. 2 of 1889, sections 79, 813.
See C1vir, PROCEDURR, 34.
No. 2 of 1889, sections 86, 87.
See CIviL, PROCEDURR, 29.
No. 2 of 1889, sections g1, 282,
See CIvil, PROCEDURE, 44.
No. 2 of 1889, sections o1 .
See Crvir, Pxocnnumz: ?3.5-
No. 2 of 1889, section 194.
See CIvit, PROCEDURE, 30.
No. 2 of 1889, sections 209, 299.
See Civiy, Paocnnunzg?3.z9s' »
No. 2 of 1889, sections 241, 247.
, See C1viL, PROCEDURE, 14.
No. 2 of 1889, sections 242, 243, 244, 245, 247.
See CIviL, PROCEDURE, 25. 3 244, 245 247
No. 2 of 1889, section 2'47.
See ADMINISTRATION, 2.
ADMINISTRATION, 38.
ADMINISTRATION, 50. ¢
ADMINISTRATION, 5I.

No. 2 of 1839, sections 298, 299, 353.
See C1viL, PROCEDURE, 21. 355

No. 2 of 1889, sections 525, 326.
See C1vIL PROCEDURE, 39.

No. 2 of 1889, sections 325, 326, 327.
See Civiy, Pnocnnunsx,s'zg. il

No. 2 of 1889, section .

See Civiy, Pnocnnui::?, 45.

Crvir, PROCEDURE, 53.

No. 2 of 1889, sections 352, 230, 279.

See C1vIL PROCEDURE, 46.3 e
No. 2 of 1889, sections 375, 377, 478, 481, 492

See C1viL PROCEDURE, 41. 478, 431, 492. 494, 502.
No. 2 of 1889, sections 402, 403.

See Civil, PROCEDURE, 26.

No. 2 of 1889, section 523.
See Civii, PROCRDURR, 47.

Nu_ ¢ ot 188y, sections §82, <83, 58s.
See C1vil, PROCEDURK, §.

No. 2 of 1889, sections 653, 654, 65§.
See C1vil, PROCEDURE, 6

No 2 of 188q, section 671.
See Civil, PROCEDIURE, 42.

No. 2 of 1889, scctinns 687, 690, 692.
See C1viL, PROCEDURE, 18.

No. 2 of 1889, chapter xxxv.
See C1vIL, PROCEDURE, 20

No. 2 of 1889, chapter xxxviii, sectious 758, 772

See CIVIL PROCiDURE, 49.

No. 2 of 1889, chapter xL
See CIvIL PROCKDURE, 1.

No. 2 of 1889, chapter xlii, xlviii, 1.
See C1viL, PROCEDURE, 17.

No. 2 of 1889, chapter liii.
See C1viL, PROCEDURE, I§.

No. 2 of 1889, chapter lv, scctions 725, 726.

See C1viL PROCEDURE, 27.

No. 2 of 1889 section 754.
See CIVIL PROCEDURK, 24.

No. 2 of 1889, section 755"
See C1viL PROCEDURE, 23.

No. 2 of 1889, section 736
See Civil, PROCEDURE, 4.
CiviL PROCEDURE, 7.
CrviL, PROCEDURE, 32.

No. 2 of 1889, scctions 780, 781.
See C1viL, PROCEDURE, 35

No. 2 of 1889, section 783.
See C1viL PROCEDURE, 33.
No. 17 of 1889, section 3, subsection 2.
See GAMING, I.
No. 17 of 1889, sections 3, 4.
See GAMING, 2.
No. 19 of 1889, sections 3, 14, 17.
See MAINTENANCE, I.

No. 3 of 1890.
See C1viL, PROCEDURE, I.

No. 3 of 1890, Part II1.
See PRACTICE, 2.

No. 6 of 1890, sections 5, 6. 16, 17.
See SALT ORDINANCE.

No. 6 of 1891, section 1.
?See Cmfagmu. PROCEDURE, 6.

No. 14 of 1891, section 17.
See“luuovmm.n PROPERTY, 3. °

No. 1 of 1892, section 27.
See POREST ORDINANCE, 2.
FOREST ORDINANCR, 3.
FOREST ORDINANCE, 4.

Paddy field.

See CAUSE OF ACTION, 2.

Panguwa.

See CIviL PROCEDURN, 13.

Paraveny.
See KANDYAN LAWw, 3.



I1.)

DIGEST OF CASES. ’ 25

. ____ —  —  —  —— — — — —

PAGE.

Partition.

Saleof land--Action for partition-- Auction
—Agreement not to bid— Notice of sale
—IDrregularity—Practice— Jursidiction
—Ordinance No. 10 of 1863, section 8.

L]

At the sale of land under a decree in a partition
suit the land was knocked down for a sum amount-
ing only to half the appraised value t6 ome of
the Earties to the suit, who had agreed with
another of the parties that they should not bid

ainst each other and that the land, if purchased,
should be shared between them.

Upon an application in the partition suit by
some of the olzger parties to oetp:side the sale,—
Held (D1As, J., dissenting), that the agréement
between the purchaser and the other party mot
to bid afninst each other and to divide the land,
if purchased, was not inequitable-and did not

vitiate the sale.

D. C. Matara, No. 34,392. WETTESINHE V.

Javan . . .. . 33

Petition of appeal.
See Civil, PROCEDURE, 23.

Petition of complaint, requisites of.
See CiviL, PROCEDURE, 28.

Plaint. .

See CiviL PROCEDURE, I0.
CiviL PROCEDURE, II.

‘‘Planter’'s share.”
See IMMOVEABLE PROPERTY, I.

Pleading.

See BANKER AND CUSTOMER.
CAUSE OF¥ ACTION, 1.
C1viL PROCEDURE, 2.
CiviL PROCEDURR, I0.
C1viL PROCEDURER,- I1.
CiviL, PROCEDURE, 24.
CiviL PROCEDURE, 27.
IMMOVEABLE PROPERTY, 3.
PRACTICE, 6.

ProMISSORY NOTE, I.
ProM18sc RY NOTE, 3.
VENDOR AND PURCHASER.

Police Station.
See CRIMINAL LAw, 4. .

Practice. .

1.—Practice— Order;}frrin case for hearing
—Appealable order--Courts Ordinance,
1889, section 75. .

An order fixing a case for trial is not an appeal-
able order under section 75 of the Courts Ordi-
nance, 1889.

D. C. Kandy, No. 4,417. LE MESURIER
v. LE MESURIER .. .. . 21

3.—Practice—Stamp— Summons unserved
—Reissue of summons—Fiscal—Ordi-
nance No. 3 of 1890, Part I1.

PAGE.

A summons once issned and returned unserv-
ed bg reason that the defendant was not to be
found does not require, when reissued, to be
stam anew with the duty im either hy
Part I1. or Part IV. of the Schedule to the Stamp
Ordinance, 1890.
D. C. Kandy, No. 5,380. SINGHO APPU V.
MENDIS . . . PR 1

3.—Practie—Order upholding claim in
execution—Ex parte proceedings—Ap-
Plication lo set aside order-- Jurisdiction.

An inquiry into. a claim to pro seizéd in
execution should be made with notice % all pas-
ties concerned, including the judgment uugt.;r

| and judgment debtor.

Where a claim was made to progerty seized in
execution and the district judge held an itagu'
into the claim without notice to the plainti 3:5
ordered the seizure to be released— '
Held, that the district judge had power, upon -
application of plaintiff .jld apon bepx:g nﬁsgzd
the want of notice, to o up the groceédingt

and inquire into the claih anew in the presence
of the parties.
D. C. Kandy, No. 4,169. RANGAPPA THER- .
WAR v. KUDADURROE .. - 48

4-—Practice—Land acquisition—Libel of
reference——(laimants—Parties  not
named in the libel—Intervention—
Ordinance No. 3 of 1876, sections 11
and 32— Civil Procedure Code, sections

18 and 19. .

In the matter of a reference under the Land
Acquisition O 1876, to which the only
claimaiits who appeared before the Government
Agent were es defendant and in which the
questions submitted were as to the amount of
compensation and the respective rights of these
parties, the district court inquired into the
claims of certain other persons who appeared
before it but who did not regularly make them-
selves parties to the record.

Held, that the district court had no authority
to inquire into the claims of persons other than
the original claimants an e proceedings in
that respect were irregular.

Per WITHERS, ] —Inasmuch as by section 32
of the Land Acquisition Ordinance 1876 the
ceedings are subject to the practice and procec!u:e
in ordinary civil suits, no person can intervene
in any-such proceeding erwise than as pro-
vided in section 18 of the Civil Procedure Code.

D. C. Galle, No. 55943. TEMPLER v. *
SENEVIRATNE o . . 70

§.— Practice— Process—Returnable day—
Time within whick prgcess should be
returned— Fiscal, liability of.

The fiscal entrusted with the service of a pro-
cess has the whole of the returnable day to
make retura to the process and is not in default
until the expiration of that day.

D. C. Badulla, No. 399. PALANIANDY V.
RANGAsaMY. F. C. ggnn& Frscarofthe
Province of Uva, appellant .. e 122

6.—Land acquisition—Libel of reference—
Award--Tender of amount of compensa-
tion--Pasies unable to agree as to respec-

L]
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' tive interests—Pleading— Practice—1r-
regularity—Ordinance No..3 of 1876,
sections 8, 9, 10, 11, 13, 34, and 35.

In proceedings under the Land.Acquisition
Ordinance 1876 the Government Agent, after he
has made his award as to the amount of compen-
sation, should tender the amount to the claimants,
and such tender is a condition’ precedent to any
reference to court, and should be averned in the
libel of reference.

If the Government Agent -agrees with the
claimants as to the amount of compensation, he
cannot; in. making a reference by reason of the
claimants not being agreed among themselves as
to their respective interests in the land, re-open
the question of the amount of compensation, and
the sole matter which he can refer and which the
court can adjudicate upon is as to the apportion-
ment of the amount determined by the Govern-
ment Agent among the claimants, .

If, however, the Government Agent does not
agree with the claimants as to the amount of com-
pensation, then in referring that matter to the
court he cannot_refer with it any question as to
the respective interests of the-claimants in the
land. But the court may, if a dispute arises
among the claimants after it has determined the
amount of compensation, adjudicate upon the
respective rights of the claimants to the amount
so determined. . )

D. C. Galle, No. 4,035. ELrLioT v. PoDI-
) HAMY .. e e . 152
w.—Practice—Costs of appeal— Taxation.

Costs of appeal include cqsts incurred in the
court below for the purpose of forwarding the
appeal to the Supreme l’&:m’t, and which costs
the taxing officer of the court below is compétent

to deal with. .
D. C, Kegalla, No. 8s. DINGIRIBAMY V.
KALU MENIRA .. .. T v 154

Sec ADMINISTRATION, 4.
Civir, PROCEDURE, 6.
CIviL PROCEDURE, 7.
CrviL PROCEDURE, 8.
CiviL PROCEDURE, I0.
Crvir, PROCEDURE, 24.
CrviL, PROCEDURE, 26. -
Crvir, PROCEDURE, 30.
CrviL PROCEDURE, 38.
CrviL, PROCELURE, 0.
CIviL PROCEDURE, 45.
CrviL PROCEDURE, 5I.

+ CRIMINAL PROCEDURE, 7.
IMMOVEABLE PROPERTY, 3.
MINOR.

PARTITION. g

Prescription.

1.—Prescription—Adverse possession—In-
terruption by pending action—Kandy-
an Law—Revocabilily of deed of gift—
Ordinance No. 22 of*1871, section 3.

The institution of an action for the recovery
of land against a party in adverse possession
does not, if unsuccessful, interrupt such posses-
sion. During the pendency of the action such
possession is in suspense, and tie is not gained
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by the occupant against his adversary. But if
the action is abandoned or lost, the period of its
pendency enures to the benefit of the party in
possession.
D. C. Kandy, No. 4,646 UNAMBUWE V.
JuNOHAMA v . . .
2.—Prescription—Adverse possession, requi-
sttes of—Acknowledgment of title—
Ordinance No. 8 of 1834, section 2—
Ordinance No. 22 of 1871, section 3—
Burden of proof—Evidence.

Observations by the Supreme Court on the
requisites of adverse possession necessary under
the Ordinances for acquiring title to land by
prescription.

D. C. Colombo, No. ¢8,202. JAIN CarI
v. RAHIM DHOLL.. o . o118
3.—Prescription—Amendment of plaint—
Addition of a new cause of actiom—
Relation back to writ of summons—
Ordinance No. 22 of 1871, sections 8
and 9.

Where after the institution of an action on a
promissory note the plaint was amended by the
addition of an alternative count for goods sold
and delivered—

Held, that this new cause of action related back
to the date of the original writ of summons, and
the period of limitation in respect thereto should
be reckoned up to that’'date and not up to the
date of the amendment of the plaint. .

C. R. Colombo, No. 4,126 MORRIS v,
Dias .. .. .. . .. 187

See CiviL, PROCEDURE, 26. -
CiviL PROCEDURE, 3I.
EJECTMENT, I.

MORTGAGE.

Presentment of promissory note.
See C1viL PROCEDURE, 2.
Privy Council, appeals to.

See C1viL PROCEDURE, 33.

CiviL, PROCEDURE, 3§.
Probation of first offgnders.
See CRIMINAL PROCEDURE, 6.

103

Process.
«Sec PRACTICE, §.
Proctor, service of summons on.
See C1VIL'PROCEDURE, 8.
Proctor’'s Lien.

Droctor's lien—Title deeds—Morigage
—.Action in detinue.

The plaintiffs, owners of a certain land, having

{ agreed with F to sell the land to him and to take

om him a mortgage thereof for the purchase
gonev, delivered gthe title deeds of the land to
defendants as proctors and notaries of F, for the
urpose of drawing the conveyance and mortgage
Eoud. The instruments were duly drawn and
executed, and the plaintiffa subsequently repur-
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chased the land in execution of a judgment on
their mortgage, but the defendants detained the
title deeds from plaintiffs claiming a lien on them
tl':)r ;heir fees which were to be paid and were due

y x°.

In an action by plaintiffs against defendants for
the recovery of the title dee 'S

Held, that in the absence of any special agree-
ment or of circumstances indicating a contrary
Intention, the inferénce was that the plaintiffs in
delivering the deeds did not intend to part with
the possession of them absolutely in favour of F,
and no right to such tEossession passed to F even
on the execution of the conveyance in his favour,
and that therefore neither did the defendants as
F’s proctors and notaries acquire a lien over the
title deeds for the fees due by F or any right to
detain them from the plaintiffs.

D. C. Colombo, No. C 1,142. ANDRRSON, V.
Loos

Proctor.
See Civil, PROCEDURR, 23.
Promissory Note.

1.—Promissory note—Signature on blank
paper—Authority to fill up—Plea of
non est factum—~Evidence Variance
—Pleading—DBills of Exchange Act,
1882, seclion 20

The aigning and delivery of a blank stamp paper

in order that it may be converted into a promissory
note operates as a prima facte authority to fill it up
for any amount that may be covered by the
stamp. .
PerP CLARENCE, J.—Any agreement restricting
such authority must be specially pleaded, and is not
p;ovable under a mere- traverse of the making of
the note.

D. C. Colombo, No. 1,763. MURUGAPPA
CHETTY V. PERUMAL KANGANY .. ..

2.—Promissory note—Stamp—Note payable

- on demand—* Postage Revenue, Five
Cents” stamp—Admissibility of note
in evidence—Ordinance No. 3 of 1890,
section  5—Proclamation of "August
1, 18go. .

Since the Stamp Ordinance, No. 3 of 1890, and
the Proclamation of August 1, 1890, issued there-
under, a promissory note payable on demand,
bearing a stamp of the denomination * Postage
Revenue, Five Cents”, is not duly stamped and 1s
inadmissible in evidence.

D. C. Kandy, No. 4,967.« WATSON V.
ALLAGAN KANGANY . ..
3.—Promissory note—Granting of a note
on account of a deb!— Satisfaction—
Extinguishment of a debt—Remedy—
Composition—Pleading.

The taking of a bill or note on account of a debt
does not extinguish the liability for the debt, but
only suspends the remedy, which revives if the
bill or note is dishonoured; but where the bill or
note is taken expressly in satisfaction of the debt,
the debt is extinguished and the only remedy
thereafter is on the instrument.

D. C. Colombo, No. C 509. ARUNASALEM
CHETTY v. VEERAWAGO . .

143
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PAG.B.
See Civil, PROCEDURE 2.
CiviL PROCEDURE g.

Public Place.

See GAMING, 1.
Public Servant. :

See CRIMINAL LAw, o. ' ®
CrRIMINAL Law, 12.
Public Street.

See MunicipAL COUNCILS ORDINANCE, I.
Receiver.

See Civil, PROCEDURE, 42.
Reconvention.

See Civil, PROCEDURR, 22.
Registration.

3.—Registration—Deed of gifi— Valuable
consideration-- Priority-- Ordinance No.
8 of 1863, section 39.

The operation of section 3’9 of the Land Regis-
tration Ordinance, 1863, in favour of deeds regis-
tered before deeds earlier in date, is confined to
deeds made for valuable consideration.

Therefore a deed of gift does not, by reason of
prior registration, prevail over another deed of gift
prior in date.

D. C. Galle, No. 55837. MOHAMADU
+ HAMIDU v. RAHIMUTTU NATCHIA . 32

2.—Registration— Usufructuary moriga
—iease—MorI gee’s interest seized in
satisfaction ofa previous judgment—
Fiscal's conveyance —Priority in regvs-
tration—Real property, conveyance of
by fiscal—Ordinance No. 8 of 1863,
sections 28 and 39.

A mortgagee with right to possession of the mort-

' gaged land 1n lieu of interest can legally lease the

property to third parties.

ere an usufructuary mortgagee leased the
mortgaged property to a third party for a certain
term, and subsequently his right, title, and interest
in the property as such mortﬁ gee was seized
under writ against him and sold to. a_purchaser
who registered the fiscal’s transfer prior to the
registration of the lease— . .

eld (BURNSIDE, C. J., dissentiente), that the

purchaser at fiscal’s sale, by reason of prior regis-
tration of the transfer to him, had a night to the
possession of the property preferent to the lessee.

D. C. Galle, No. 994. UDUMA LEBBE v.

SEGO MOHAMMADO .. .. 158

See IMMOVEABLE PROPERTY, 3.
Replication, necessity for.

See Civi, PROCEDURE, 34.
Res judicata. .

See C1viL PROCEDURE, 26.
Resistance to execution of decree.

See Crviy Pnocnbbnn, 28.
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Civi, PROCEDURE, 39.
Civi, PROCEDURE, §1I.

Revision.

See C1viL, PROCEDURE, 40.
River bed.

%See FOrREST ORDINANCE 1.
Riot. '

See CRIMINAL PROCEDURE, 9.

- Road Ordinance.

Cause of action— Warrant of arrest—
—Execution—Non-paym=n! of commu-
tation tax— Ordinances No. 10 of 1861
and No. 31 of 1884—Liability of officer
excuting warvani—- Assaull—-Hand-
cuffing.

An officer to whom a warrant is issued for the
arrest of a person for non-payment of commu-
tation under the Road Ordinance is protected from
civil liability in executing the warraut, even
thoug:le the tax is not actually due and the warrant
had been irregulary iasued.

But the warrant does not protect him in respect
of any assault cbmmitted by him in the course of
the arrest or any detention longer than is neces-
sary; nor is he justified in handcuffing the person
arrested unless there is necessity, the burden of
proving which lies on him. ‘

D. C. Kandy, No. 4,237. PERERA v. ALLIS 39
Roman Dutch Law. .

Tacit hypothec of children over property
of surviving parent—Marriagc in com-
munity—Continuance of communily
between surviving parent and children
—Roman Dulrf Law—The Matri-
monial Rights and Inheritance Ordi-
nance No. 15 of 1876.

The principle of the Roman Dutch Law, by
which the community of pro];erty exisiting
between the survivin{; spouse who remained in
possession and the children until a division of the
estate was effected, was never adopted in Ceylon,
nor was the principle by which the children were
given a tacit hypothec over all the property of the
surviving spouse for the share inherited by them
from the deceased spouse.

D. C. Colombo, No. C. 422. WIJEVEKOON V.
GOONEWARDENE .. .. .. 59
See C1viL PROCEDURE, 51.
EXECUTOR, 2.
_VENDOR AND PURCHASER.

Rules and Orders, 1833.

See CiviL, PROCEDURE, 17.
CiviL PRECEDURE, 50.

Rum.
Se SpIrITS.
Sale of goods. .

Sale of goods—Cantract—** Firm offer*—
ﬁgﬂlt of purchaser lo accept pari—

7iting, construction of.

PAGE

A writing in the terins—*1 agree to sell to..
...... the plumbago now at their mills at the
following prices, viz., lumps at Rs. 145 per ton,
chips at Rs. 75, and dust at Rs. 50,”” and signed
by the owner of the

Held (LAWRIE J.. dissenting), to contain a com-
plete cogract of sale and not a mere offer to sell.

Held also that, even if it were an offer only, the
party to whom the offer was made could only
accept or reject the goods as a whole, and it was
not competent for him to accept part of the goods
and compel the owner to receive back the rest.

D. C. Colomnbo, No. 119 C. SANDORIS SILVA
V. VOLKART BROTHERS . . 197

Salt Ordinance.

Salt Ordinance—Possessing salt with-
out license—Possessing contrary lo tenor
-of license— Weighing—Ordinance No.
6 of 1890, sections 5. 6, 16, and 17.
Upon a charge of possessin cwt. of salt with-
out l«:':iiceum: :;ﬁzer 8. 16 of th% %)*rdiuance No. 6 of

1890, it appeared that defendant had lawfully
purchased a quantity of 280 cwt. fof the possession

.of which a license was issued to him, and that

upon the salt being re-weighed shortly afterwards
there were found 285} cwt., the charge being laid
in re t of the excess.

Held, that the offence disclosed was not that
charged, but the offence of possessing salt con-
trary to the license.

P. C. Puttalam, No. 1,959. SALT INSPECTOR
o¥ PUTTALAM V. NONIS . . 15§

Security in appeal.

See Civi, CROCEDURE, 7.
Crvi, PROCEDURE, 4.

Sequestration.

See CiviL PROCEDURE, 6.
CiviL. PROCEDURE, 17.

Sarvice tenure

See CiviL PROCEDURE, I13.
Shroff of Bank

See CiviL, PROCEDURE, 6.
Small Tenements ('rdinance.

See Civie. PROCEDURE, 24.
Spirits.

Rum—Jamgica rum—Imported spirits
—Ordinance No. 10 of 1844, section 26.

The provisions of the Ordinance No. 10 of 1844 .
as to sale of spirits mentirned therein apply to
such spirits whether manufactured out of or in
Cevlon. X

Accordingly, the uulicensed sale of Jamaica rum

imported into Ceylon

eld, to be an offence under section 26 of the

Ordinance. .
P. C. Kalutara, No.. 13,208. S1,va v. DORIS 71
Stamp.

See Civil, PROCEDURE, I.
PRACTICE, 2
PRrROMISSORY NOTE, 2. .
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Substituted service.
See C1vil, PROCEDURE, 8.

Summary procedure.

See Civil, PROCEDURE, I9.
CiviL PROCEDURE, 4I.
CrviL, PROCEDURE, 44.

Summary. procedure on liquid claims,
See C1viL PROCEDURE, I5.

Summons, service of on proctor.
See CIviL PROCEDURE, 8.

Taking plaint off the file.

See C1viL, PROCEDURE, IO.
CrviL PROCEDURE, 11I.

Taxation of costs. -
See PRACTICE, 7.

Thesawaleme.
See HUSBAND AND WIFE, 2.

Timber.
See FOREST ORDINANCE, 3.

Toddy.

See IMMOVEABLE PROPERTY, 4.
T'rustee, payment to.

See C1viL PROCEDURE, 2.

Vendor and purchaser.

Vendor and purchaser— Warranty of title
—Sale of land—Covenant to warrant
and defend—Implied warranty—Rom-
an Dutch Law—Constructionof deed—
Pleading—Demurrer.

A deed of conveyance contained the following
covenant :—* I do hereby declare that I did no act
whatever previously to invalidate this sale and
I do agree to settle all disputes that may arise
in respect thereto.”

_Held, that the above covenant was limited to
the vendor’s own acts and to disputes arising
therefrom and did not amount to a general cove-
nant to warrant and defend title. .

In an action by the vendee against the vendor
under the above conveyance, the plaint averred
that “by thesaid deed the defendant represent-
ed that he was the owner of the said land and
promised to warrant and defend the plaintiff's
title to it.” It then averred that a third party
‘having ousted plaintiff from a portion of the
land, plaintiff raised an action and gave notice
thereof to defendant and called upon him to
warrant and defend. The plaint further averred
“that in breach of his promise defendant failed
to warrant and defend his title” to the portion
in question, and it then proceeded to state that
tsthe defendant had no title whatever to the said
allotment and his alleged title thereto was
absolutely defective.”

PAGE.,
Held, per BURNSIDE, C.J., and WITHERS, J.,
that the above was a declaration of an express
covenant for title, which was nmot contained in
the conveyance, and was therefore bad on de-
murrer.
D. C. Badulla, No. 28,689. ' SILvA v. OSSEN
Sa1Bo.. . . e 19

Verandah. !

See MunicIPAL COUNCILS ORDINANCE, I.

Warrant,
See RoAD ORDINANCE.

Warrant and defend.
See VENDOR AND PURCHASER.

Warranty.

1.— Warranty—Sale of oil in pipes— War-
ranty as to pipes—Construction of
contract—Action for breackofwarranty
as fo pipes.

A contract in writing for the sale of ‘“100 tons
good merchantable coconut oil, in pipes, with
small packages to suit stowage. Delivery in
November—December, 1890, at Rs, 330 per
ton in good merchantable condition f o. b.
Ship named by buyers.”—

Held, to contain an express warranty that the
pipes and packages as well as the oil were in
gooe merchantable condition and fit for ship-
ment at the time of delivery under the contract.

D. C. Colombo, No. 2,222. DELMEGE V.
FREUDENBERG . . .
2.—Sale of goods— Warranty—Mis:epre-
sentation—Eviction—Repetitionofprice.

By Roman Dutch Law there is implied in
every contract of sale of goods a warranty by the
vendor that the purchaser shall have the absolute
and dominant enjoyment of the goods. But
before the purchaser can recover damages for
breach of such warranty, or claim back the price,"
he must suffer eviction by the judgment of a
competant court that the goods were the property
of some third party. Such judgment is not
binding on the vendor unless he is called upon to |
warrant and defend the purchaser’s title.

D. C. Colombo, No. C 868. ABDUL ALLY V.
CADERAVALOE . o e 165
See VENDOR AND PURCHASER.

Water Closet.
See MUNICIPAL COUNCILS ORDINANCE, 2.
Will.
Will—Proof of execution—Probate—Prac-
tice.
The question whether a will which has never .
been admitted to probate can be proved incident-

ally in an action in support of title to property
discussed.

D. C. KALUTARA No. 514. SILVA V. GOONE-
WARDANE . . . 140

Witness.
Se¢e CRIMINAL PROCEDURE,, 3.

146
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BY
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Assisted by

J. VANLANGENBERG and F. M. Dr Saram, Advocates,

Vol. I1.] THE CEYLON
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LAW REPORTS. (No. 1+

Present :—BURNSIDE, C. J.
(Fecbruary 3y and 11, 189:.)

P. C, Kandy,

No. 12,451. } KALU BANDA v. PUSUMBA.

Crimiual  procedure—Appeal—Non-summary  cases—
Order of discharge Appeal by the complainant—
Criminal Procequre ode, secs., 405 & 406.

An appeal lies atthe ins'ance < f the complainant
fiom an order discharging the defendunt in a case
aot summarily trisble; but the Supreme Cou t
would not in geneial int.riere on such sppeal, and
would leave the ques ion of committing the defer d-
ant for tiial to be deait with by the Attorucy-
Gruerai’s Dt partment.

This was a prosecution for an offence not sum-
marily triable by 1he Police Magistrate. A
charge having been framed, the case was refer-
red to Crown Counsel, upon whose instructions
the Magistrate subsequently discharged the dc-
fendant. Thereupon the complainaut appealed.

Wendt for complainant appellant.

Dornhorst, for defendant respondant, took the
objec ion that no appeal lay. The Supreme
Court had declined to interfere with the refusal
of Magistrates to cecmmit, on the ground that
such interfcrence would bring the Court into
conflict with the Attorney-General’'s Depart-
ment, who wight refuse to prosecute upon the
committal.

Wendt for.the app llant. The appeal clearly
lies, sec. 406 of the Criminal Procedure Code
giving the right to appeal against “any jucg-

A

ment, sentence, or order” of a Police Court; and
this Court has so heid. Here, the discharge is
upon the instructions of the Attorney-General’s
Departiment (whose instructions the Magistrate
is bound to obey), and it is submitted the pro-

_priety of it may be questioned by appeal. It

would be idle to re-refer the appellant to the
very authority by whose action he is aggrieved.

Cur, adv. vult.

On February 11, 1892, the following judgmen
was delive:ed :(—

BUrNSIDE, C. J.—This is an appeal in a non-
summary case against an order aischarging :he
accused. The order was made under instruc-
tions from the Attorney-General’s Department.

That we have a right on appeal to reverse
these orders I do not doubt ; but the question is,
whether, except under especial circumstances,
we should exerci-e that right. I think not; we
cannot compel the Attorney-General to file an
indictment, and the decision of this Court would
only be brutum fulmen, unless indeed the cir-
cumstances were such as would justify this
Coutt in the position, that the refusal to act in
accordance with the opinion of the Court was
due to mcre than conscientious motives and
official discretion.

It is better to leave these questions to be dealt
with by th: authority to which they have becn
especially committed by the Legislatuie, viz.,
the Attoruey-General’s Department.

Affirmed,
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Present :—BURNSIDE, C. J., and Dias, J.

(February 19 and 26, 1892.)

.

D.C., Kurunegala, ]
(Guardianship)
No, 12. 5

In the matter of the Guar-
dianship of RICHARD and
JaMes HENRY, Miunors,

Stamps— Guardianship  proceedings—Civil  Procedure
Code, chap. x1.—Ordinance No. 3 of 1890—Construc-
tion.

Guardianship procecdings under chap. xl. of
the Civil Procedure Code are uot liable to stamp
duty; and this exemption extends to applicatious
und);r that chapter in the way of suminary proce-
dure, notwithstanding the provisions of sec. 373 of
the Civil Procedure Cude.

Revision.

On October 19, 1891, an application purport-
ing to be made under sec. 591 of the Civil
Procedure Code was submitted in this matter
on behalf of a near relative of the minors for the
purpose of recalling the certificate of guardian-
ship. The petition, affidavit, and appointment
of proctor tendered were all unstamped. The
Secretary of the Court, before passing the papers,
asked for the directions of the Court on the
qu stion of stamps. The learned District Judge
(P. Arunackalam) ruled that no stamps were
required in guardianship proceedings, and order-
ed that the papers submitted be accepted and
notice issued to the guardian in terms of the
prayer of the petition.

The Acting Solicitor-General then moved in
the Supreme Court on behalf of the Crown f r
revision of the District Judge's order, and notice
having been issued to the applicant, the matter
came on for argument on February 19, 1892.

Hay, A. S.-G., for the Crown. The order
under revision is wrong. The petition and
connected papers required to be stamped. It is
presented under sec. 591 of the Civil Procedure
Code, which directs the application to be “by
way of summary procedure”; and summary
procedure is regulated by sec. 373,which requires
a “duly stamped” petition. The value of the
stamp must be determine! by the Stamp Ordi-
nance, 18go, which, in Part II. of Schedule B,
prescribes an advalorem duty on *‘every petition”
in the District Court,

Dornkorst for the applicant. The District
Judge’s order was right. Under the procedure
obtaining before the Code no stamp duty was
levied on guardianship proceedings, and there
is good reason for the exemption. In the gener-
ality of cases the minor’s estate, as forming
part of his parents’ property, has just paid
probate or administration duty, and this would
make a double tax. The Code itself made no
express change in the lJaw; but it is sought to
support the charge under the Stamp Ordinance

which was enacted long afier. It is apparently
argued that guardianship proceedings fall with-
-in the description “civil procedure” in Part II.
of Schedule B, whereas they clearly are includ-
ed in ‘“testamentary proceedings”, for which
Pait III. specially provides. And it is signifi-
cant that Part IIL., by rendering liable to cuty
“every pleading other than a petition”, would
seem expressly to exempt such a petition as the
present. Part II. again, expre-sly imposes a
duty on a certificate of curatorship under
chap. x1. and on every account filed there-
under, implying that all other ‘connected
proceedings are to be on blank. A practical
difficulty in requiring a stamp is the imposs bi-
lity of ascertaining the ‘*‘value” involved in a
guardianship pe‘ition, the duty being ad valorem.
No duty being clearly and unmistakeably im-
posed, the Ordinance must be construed so as
to inflict the least burden on the subj:ct.
Hay in reply.
7 Py Cur. adv. vult.

On February 26, 1892, the following judg-
ment was delivered :—

BURNSIDE. C J.—After very mature considera-
tion I am of opinion that the ruling in this
case by the Di-trict Judge is right, and should
be affirmed. The Judges of this Court had
issued instructions to the Registrar, on the
question being submitted to them, that guardian-
ship proceedings were subject to the samp
duties imposed by the Stamp Act on civil pro-
ceedings as contradistinguished from testamen-
tary proceedings ; and the question having arisen
before the District Judge as to whether such
proceedings were liable to stamp duties at all,
lie has decided that they are not, and the Crown
has brought the matier before usto be dealt with
on revision of the District Judge's judgment.

The reasons adv 'nced by the District Judge
for his judgment seem to be conclusive. Itis
not denied that previous to the passing of the
Civil Procedure Code applications for guardian-
ship proceedings were not subject to stamp
duties under the old Stamp Acts. No express
reference is made to such proceedings either in
the old acts or in the recent act of 13go; and if
‘the recent act applied, it can only be because of
that part of it which contains the duties on law
proceedings.

Now, it is, in the first place, to be observed
that all the duties on law proceedings are gra-
duated with respect to the value of the property
to which they refer, or the claim in money ; and
considering that guardianship cases in their
primary initiation do not necessarily involve
any queslion of a money value, it is not
illogical to conclude that such a mode of
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adjustment of stamp duties was not intended to
apply to them,

Then again, a special and one duty only is
prescribed for every certificate of curatorship
under chap. xl. of the Code, and another duty
on accounts filed thereunder. This would scem’
to exclude the positivn that auy other duties
were chargeable in respect of proceedings of the
same nature, more especially if such conteution
involved the conclusion that these very especial-
ly taxed proceedings were also liable to taxation
under the general imposts on all law proceed-
ings.

Scc. 591 of the Code does certainly require
that an application such as that under considera-
tion shall be by petition by way of summary
procedure ; and sec. 373 directs that it should be
upon a “duly” stamped wrilten peltition, or it
may be made orally upon the *‘requisite” stamp
being furnished; but I see nothing in these
words to preclude the couclusion that, if the law
does not require a stampin a particular proceed-
ing by way of summary procedure, a petition in
such a matter could be presented unstamped.

Then again, as the learned District Judge has
put it, statutes which impose a pecuniary burden
on the people must be strictly construed, and
char_es upon the subject must be imposed by
clear and unambiguous language, The subject
is not to be taxed, unless the language by which
the tax isimposed is perfectly cle«rand free from
doubt. In case of doubt the constiuction most
beneficial to the people must be adopted.

There are great doubts in this case, and we
must uphold the District Judge’s ruling against
the tax.

Dias, J., concurred.
Affirmed,
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Present: —CLARENCE and Dias, JJ.
(December 18, 1891, and January 19, 1892.)

D. C., Colombo,
No. 2,173.

Sapavarpa CHETTY V.
LAWRENCE.

Promissory nole—Aetion by indorsee against makers—
Traverse of averment of presentment—Admissibilily
of evidence lo prove excuse for nom-presentment —
Civil Procedure Code—Pleading —Agreement belween
deblor and creditors to pay lo a trustee—Payment to
the trustee—Defence.

According to the rules of pleading laid down in
the Civil Procedure Corle, an excuse for non-present-
ment of a promissory note or a waiver of presentment
wust be sp.-ciuliy picaded by a statemeut of facts
relied on i that behalf.

When the prescntment of a promissory note is
averred iu tue plaiut and traversed in the answer,

such averment is not proved by evidence showing
circynstances of excuse or waiv.r of presentment,
nor 8 ‘uch evid-nce admissible in the ab.ence of
necessary aveinents in the plaint,

Wihere to an actiou by the indorsee against the
mikers of a promissory uute it was piead d tha the
defeudants aud tire plaintiff ana other holders of
prowissory polcs of defendants bad agreed that the
def-ndans should pay ail wonies then due by them
ol pro.nissoly unotes, ol wineh the unote susl upon
was one, in certa.n instaliments to certain one of the
creditors as trustee for the rest and for detendants,
the trustece und.rtaking in the meantime to retire
such notes whien due, and that the detendants had
in pur-uance of the agieement paid alt tue iustal-
ments to the trustee ;—

Held, that the agreement and payment to the
trustee thereunder was a good defence to the plain-
tiff ‘s action on the note.

The plaintiff as indorsee of a promissory note
dated July 10, 1888, payabie at the office of the
New Oriental Bank Corporation, Colombo, sued
the defendants as makers thereof, the plaint
averring due presentmeut of the note at the
office of the said Baunk.

The defendants, among other things, denied
the presentment of the note, and further pleaded
in substauce that it was agreed between the
defendants, one Wytelingam (in whose favour
the note in question and other notes had been
made) and the holders of th= said notes, one of
whom was the plaintiff, that Wytelingam should
pay and retire all the said notes and that the
defendants should by a deed agree to pay to
Wytelingam the monies due on the notes by
monthly instalments of Rs. 1,000; that it was
further agreed that Wytelingam should be the
agent and trustee of the said holders for the
purpose of receiving such payments, and that
the plaintiff and other holders then agreed and
promised that if the defendants should so pay
Wytelingam, such payment should discharge
defendants from all oblizations arising on the
said notes. The answer proceeded to state that
in pursuance of such agreement the defendants
by a certain deed (which was pleaded as part of
the answer) engaged themselves to pay to Wyte-
lingam the sums of money due on the said notes
in instalments as agreed, and that in terms of
the deed the defendants did pay all the instal-
meunts to Wytelingam,

The plaintiff in his replication, among other
things, denied the agreement pleaded, and deni-
ed that Wytelingain ever was his agent or
trustee, or that the defendants paid to Wytelin-
gam the amount of the note sued upon or that
Wytelingam was authorized by plaintiff to re-
ceive payment of the same.

The deed pleaded in the answer was an indenture
dated July 18, 1888, betwecn the defendants and
Wytelingam, which, after reciting that the defend-
ants were indebted to Wytelingam ou certain notes
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specified in a schedu'e A (among them being the
note -ued on and to certaiu otber perséns on
notes specified in a schedule B, and that they
Had requesicd W telingam to give them time
for payment of the notes in his favour and to
obtain time from the other persons for
payment of the no'es in their favour, which
Wytelingam agreed to do, witnessed that
the defendants engaged themselves to pay
to Wytelingar Rs. 1,000 mounthly, that Wyte-
lingam bound himseif to apply such pay-
ments in reduction of the amounts due to him-
s<1f and other creditors on the notes in schedules
A and B, and to allow any of the said notes to be
dishonoured and not sue or allow the other
credltors to sue on any of the said notes, and to
save and indemnify defendants from all liability
on the said notes. The deed also contained a
hypothecation of the stock-in-trade in a certain
shop belonging to defeudants, as security
for the due performance of the agreements on
defendants’ part.

At the trial the plaintiff songht to meet the
denial of the preseutment of the note for pay-
ment by evidence (whi 'h was objected to), to the
effect that when the note fell due the defendants
informed him of their inability to meet it and
requested him to accept a part payment, and a
renewal for the balauce, but that they did not
éither pay part or renew for the balance. ‘fhe
learned District Jndge (Owen Morgan) dis
believed the plaintiff’s account of the cause of
f1on-presentment; and as to the agreement plead-
ed in the answer and payment to Wytelingam
thereunder, he found for the defendants, and he
dismi-sed the plaintiff's action with costs.

The plaintiff appéaled.

Withers (J. Grenier w'th him) for the appel-
lant. The learned District Jndge was wrong in
holding there was n - presentment of the note.
There is evidence, which it is s:bmitted ought
to be acc=pted by the Court, that when the note
fell due the defendanis informed plaintiff of
their inability to pay and requested him to retire
it, promising to settle with him. This evidence,
it is submitted, was admissible under the aver-
ment of presentment,and is prima facie proof
that the note had been preseuted : Lundie v.
Robertson, 7 Bast 231; Croxon v. Whitehall
Worthen, s M. & W. 5. Then as to the alleged
agreement, it is submitted that it affords no
defence to the action The plaintiff.is no party
to the. deed, which on the face of it shows that
it was not entered into in consequence of an
arrangement with creditors but was an independ-
ent agieement between defendants and Wyte-

lingam personally. Further, the note sued oh
had not been endorsed to plaintiff at the date of
the deed, and is in fact scheduled therein ag
being held by Wytelingam. Therefore the
agreement pleaded is no defence in this parti-
cuiar action.

Dornhorst(Sampayo with hin) for the respond.
ents. 'he evidence of the all. ged p-omi~e to
pay after the note fell due was not admissible
uder ‘he special averment of presentment.
The fa ts atiempled to be given in evidence
constitute an excu:e for non-presentment; but
such excuse if relied on should have been
specially plealed. Under sec. 40 of the Proce-
dure Code, which corresponds to Order xix., r. 4
uuder the Jud.cature Acts, every “material fact”
must be pleaded, and therefore such a special
matter as an excuse f r non presentment should
he p-eaded. Th - cases cited are old authorities,
and do not apply to m .dern pleadings. Even if
otherwise, all that they d.d decide was that a
promise to pay was prima facie evidence of
presentment. But here it is admitted that there
was in fact no pre-entment at all; and therefore
the cases cited do not help the other side. As
regards the main defence, it is submitted that
the agreement and payvment thereunder, as to
which the District Judge found for the defend-
ants, afford a good defence in law. It is not
shown that the n>te had not been endoised to
p.aintiff at the date of the ag-ecmen'. The deed
scheduled the notes merely a-cording to the
payees, and not with reference to the holders at
the time.  Further, it is shown thit the agree-
ment, to which the plaintiff was a party, em-
braced all the notes of defendant’s outstanding

. at the time, whoever were the holders.

J. Grenier in reply.
Cur. adv. vult.

On January 19, 1892, the following judgments
were delivered : —

CLARENCE, J.—Plaintiff declares on a promis-
sory note payable at the New Oriental Bank
Corporation ma<e by defendants in favour of
one Wytelingam, and by him endorsed to plain-
tiff. Plaiutiff appeals from a judgment dismiss-
ing his action with costs.

Defendants admit the making of the note, but
traverse plaintiff’s averment of presentment, and
also set up a defence, the substance of which isa
plea that by agreementbetween plaintiff and Wy-
telingam and other creditors of defendants it was
arranged that defendants should pay the moneys
due on the note now sued on and other notes to
Wytelingam in trust for defendants and cre-

ditors, and that defendants did so pay Wytelin-

— e — o _
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- gam. Plaintiff denies that there was any such The direct evidence offered by defendant in
agreement. proof of the agreement is entirely that of second

It is not contended on plaintiff’s part that the
nule was presented at the New Oriental Bank
Corporation for payment by defendant. As to
this, plaintiff deposed that, on the day when the
note fell due, defendants came to him and in-
formed him of their inability to meet it, and ask-
ed him to accept part payment and a renewal for
the balance, to which he assented ; but defend-
ants did not keep their promise to pay part and
renew for the balance,

This will be a val d excuse for non-present-
ment ; but, in my opiniun, according to the rules
of pleading laid down in our Procedure Code,
such an excuse for not presenting should be
pleaded as such by a s'atement of the facts
relied on in that behalf. I do not think it was
open to plaintiff to meet d.fendant’s traverse of
his averment of presentmient by deposing to
an excuse for non-presentment or a waiver of
presentment. But the main defence opposed by
defendants to plaintiff . declaration is the plea.
already mentoned, of an agreement between
defendants and plaintiff, Wytelingam and other
creditors of defendants, and a payment to Wyle-
lingam under thai agreement. The agreement
is not very clearly p.caded ; but the substance of
the agreement as pleaded seems to be, that
plaintiff and Wyte.ingam and other holders of
detendants’ note.agreed with defendants that
Wytelingam should retire all the notes and be
repaid by defendants in monthly instalments,
Wytelingam being a tiustee for himself and the
other creditors of the moneys so received from
defendants, and defendants giving Wytelingam
a notarial obligation in the amount of the notes
included in the agreement.

Defendants did execute the notarial ceed in
favour of Wytelingam, and thereby promised to
pay Wytelingam the amounts of a number of
notes included in two schedules. The note now
sued on is included in schedule A, which sche-
" dule notes of which Wytelingam was payee.
. The learned District Judge says in this judg-
ment that this note had not been endorsed to
plaintiff at this time. I do not, however, find
any evidence as to the date when Wyteli igam
endorsed the note. It does not follow from the
note being included in schedule A that Wyte-
lingam was then still the holder, for the
schedules seem to classify the notes according
to who were the payees, However that may be,
if the defendants’ story of the agreement is true,
the intention seems to have been to make
Wytelingam a means of collecting all the notes
and so the note would either way be within the
scope of the agrecment.

defendant, who says that at a meeting between
himself, Wytelingam, and plaintiff, and several
other Chetty creditors of defendants, at Wyte-
lingam’s house, this arrangement was agreed
upon. Neither Wytelingam nor any of the other
Chetties are called.

There are, however, some corroborative cir-
cumstances going to lend support to second
defendant’s narrative, Ile says—aud the matter
1s one on which he could at once have been
contradictedit the fuctbe otherwise—that noneot
the other Chettics have sued him. Puaintiff is
the only one who has sued defendants, and he
was not prompt in suing. Defendants have
also adduced substauntial evidence in proof that
they did make to Wytelingam the payments
corresponding to the scheduled notes. And
Listly, there is the circumstance that plaintiff,
whenexamined as a witnessin a Previous action,
which has alieady been before us in appeal, in
wli.ch the Chartered Mercantile Bank was plain-
Uff and he was defendant, admitted that Wyte-
lingam was appointed a trustee to recovermoneys
due to lumse 1 and other creditors, .

The learned District Judge believes that the
agreement which defendanis sct up was made,
aud so upholds defendants’ plea, and I see no
reason wiy we should take upun oursclves to
say that he is wrong.

Upon the point asto presentment, I think that
plaintiff fuiled.  He alleged due presentment;
and the evidence which he offered, t. prove a
good reazon why there was no preseatment,was,
in my opinion, rightly objected to. There is also
no reason why we should pronounce the District
Judge to have been wrong in upholding the de-
fendants’ main defence,

D1as, J.—This is an action by the endorsee of
a promissory note against the makers. The
note was payable at the New Orizntal Bank Cor-
poration. Admitting the note, the detendants
deny the due presentment, and set up a special
plea to the effect th.t there was an agreement
between them and their creditors, including the
plaintiff, with regard to the payment of this and
other notes theu held by the defendants' credit-
ors. Ou the question of presentment, there does
not seem to have been any presentment at all,
but the plaintiff tried to excuse the non-present-
ment by evidence, which he was not entitled to
do in the absence of any averment in the plead-
ings. This, however, is a minor matter ; but the
defence principally relied on by the defendant is
the agreement pleaded in the answer.

Inawellconsideredjud ymentthe District Judge
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upheld the defendants’ contention founded on
the agreement, and he gives very good reasons
for that opinion, and I agree with my brother
Clarence that the judgment should not be dis-
turbed.

Affirmed.
10

Present —BURNSIDE, C. J.
(October 1 and 6, 1891.)

P.C., Panadura, }

No. 5,211, PERERA V. PERERA,

Gaming —“Public place’—*Place to which the public
have access whether as of right or nol”—Ordi-
nance No. 17 of 1889, sec. 3, sud-sec. 2—Construction.

The word ‘‘access” in sec. 3 sub-sec. 2 of the
Ordinance No. 17 of 1889 means legal access, ¢. ¢,
access as of right or by the express or tacit licenee of
the owner of the land, and unot such access as wou!d
constitute a trespass against the owner.

The land of a private individual, whether enclos-
ed or not, the entering of which would be a trespass
against the owner, is not a place to which the public
liave access within the meaning of the Ordinance,

This was a prosecution for unlawful gaming
under Ordinance No. 17 of 1889. The place in
which the gaming was alleged to have taken
place was described in the evidence as follows :—
“The garden belongs to the accused. It is not
enclosed. It adjoins the high roud—there is no
fence between it and the high road. Itis nota
residing land. Anybody can go ou it from the
high road.”

The defendants appealed from a conviction.
Dornhorst for defendants appellant,
Dumbleton, C. C., for the Crown,

Cur. adv. vull.

On October 6, 1891, the following judgment
was delivered :—

BURNSIDE, C. J.—1I cannot affirm the convic-
tion, because I cannot find out what offence the
accused have been convicted of. The plaint dis-
closes 1o offence: it says they *“‘engaged in un-
lawful ghming, betting with dice and money.”
This is not the proper description of any offence
within the Ordinance. Then, the Magistrate
says that the charge was framed and read to the
accused. If it was, it has been omitted from the
record. I cannotfindit. Then, the Magistrate
says, he convicts each of the accused under sec.
4 of Ordinance No. 17 of 1889. Now, that section
creates no offence, but merely imposes a penalty
on “unlawful gaming”, and within that term is
included nearly a dozen different offences ; sothat

I must quash all the proceedings. I do not
hesitate to do so, because on the law the Magis-
rate is mistaken. He holds, that because a
place is unenclosed it becomes a public place to
which the public “have access whether as of
right or not” within the Ordinance relating to
gaming. The word *‘access” must be presumed
to mean legal access ; and the word *‘place” must
be construed to mean either public place, to
which the public have of course legal access as
of right, or a private place to which they may
have legal access, whether as of right or by the
tacit consent or express license of the owner, It
cannot be held that because a trespasser on the
land of a private individual, by jumping over the
fence, obtained access to the place, therefuie
such a place would be within the Oidinance. A
person who obtains access to unencl sed land,
without a right or the consent or license of the
owuner, is as much a trespasser as one who in the
same way obtains access to enclosed land, and if
the Magistrate's interpretation of the Ordinaunce
were right, then a person who jumped over an
enclosure would be a person having access,
though not «f right, to the place he trespas-cd
on, and so the place would be a public place be-
cavse the person had access to it, though not of
right, Besides which, it wou'd give the Ordin-
ance universal application, as it is not possible
to imagine any place in this Island to which the
public may not have access either of right or not.

Sct aside.

0:——
Present :—BuUrNsIDE, C.J., and Dias, J.

(February 26 and March 4, 1892.)

D.C,, Matara, } JAYASURIA V. OMAR [LEBBE

No. 35,819 MARCAR.
“Planter's share’—Inferest in_ land—Notaria agree-

mont —Ordinance No. 7 of 1810, sec. 2— Prescrip-
tion.

A “planter’s share” is an interest in land within
the meaning of sec. 2 of Ordinance No. 70l 1840, and
cannot be acquired by the p'anter except by m. ans
of a notarial instrument or prescriptive possession.

Prescription with reference toa “planter’s share
begins to run, not frowm the dute when the planting
comwmenced, but from the completion of the agree-
meunt, when the planter has taken his share and be-
gun to possess it adversely to the owner of the land.

This was an action under sec. 247 of the Civil
Procedure Code to have it declared that certain
property seized under a writissued at the instance
of the plaintif was the property of his judg-
ment debtor, and liable to be sold under
the writ. The property was described in the
plaint as *‘the planter’s share or interest, being
one-half of the trees of the second planta-
tion” of certain gardens. The answer denied
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the title of the plaintiffs judgment debtor;
and further pleaded that even if the judgment
debtor planted the land as alleged, he had
no right to any planter’s interest in the
lauds, because he had not planted under any
notarial agreement. Thedefendant further al-
leged title in himself upon a deed of transfer.

Admittedly there was no notarial agreement
between the owners of the lands and the planter ;
but the District Judge found that the plain-
tiff’'s judgment debtor had been in posses-
sion of the planter's share ever since he com-
menced the planting of the lands, 7. e, for a
period of tem years, and held that he had
therefore acquired an interest in the lands by
prescription.

The defendant aprealed from a judgment
in, favour of the plaintiff.

Dornhorst for apopeilant. The question for
decision in this case isone of vast importance,
Cw what is termed a *planter’s interest’ be
acquired otherwise than by deed? The pro-
v.~jons of Ordinauce No. 7 of 1840 are clear
and explicit, and require a notarially executed
deed to pass an iuterest in realty, Custom,
however ancient, cannot override the statu-
tory law. The decision in 8 S. C. C. 67 with
regard lo ande cultivation applies. ‘T'here, not-
wi hstanding an admitted immemorial custom,
supportel by a Full Court decision (78. C.
C. 71 ), it was neld that the agreement for
the ande share coull not be proved by parol,
It should be evidenced by a notarial deed.
The present case will illustrate the danger and
injustice which might result from an avoidance
of the Ordinance of Frauds and the admission
o! parol testimony. The appellant is the owner
by purcha<e of the freehold of this land, and
must be taken to have satisfied himself about
t'tle before purchasing. It would be unjust
to admit parol evidence of a planter’s interest
which could override his registered title by
purchase when it is remembered that a prior
demise, or even a conveyance or mortgage,
weuld be of no avail, if not registered. It
is conceded that a planter’s interest, like any
o-lier interest in land, may be acquired
by pre-criptive pos ession. But the question is,
when does the planter begin to possess adverse-
ly to the fee-owner? Is it when the plants
are put on the ground, or when they begin
to bear? It is submitted that prescription
wounld not begin from the time the planter
commences to plant, because the possession
then would not be adverse to the owner. It
must be shiown positively in each case when
the possession became adverse, which it is
submided is not shown here.

Browne (Morgan with him) for respondent.
In the case of a planter like the present, who
had with the owner's knowledge entered
on the land, planted and possessed for many
years, to deny his right for waut of a notarial
agreement would be to make the Ordinance of
Frauds work fraud. The right of the planter
apart from notarial agreement has been recog-
nised in our Courts for over thirty years without
question till now: C. R., Calpentyn, 17.716,
Ram. Rep. 60 62, p. 113. No one would buy
planted land without enquiring into or allowing
for and protecting himself against planter’s
rights, Even if prescriptive possession has to
be established, such possession must com-
mence to run from the first acts done in asser-
tion of the right now claimed, such as the first
occupation of the land, or the first planting
season completed. At least it must run from
the first perception of profits, which in cocoanut
planting may be other than the nuts.

Dornhorst in reply.
Cur. adv. wvult.

Ou March 4. 1892, the following judgments
were. delivered :(—

BurNsIDE, C. J.—This is an appeal by the de-
fendan , being «wuer of certain lind, against
a judgwent in favour of the plaintiff, execu-
tion creditor, who claimed the right to seize
what is called the ¢ planter’s share” in the
defendant’s land belonging to the planter, the
execution dcebtor.

A custom has prevailed throughout the mari-
time provinces, the origin of which is perhaps
coeval with the ownership of land, whereby
estutes in land have been created and known
as ‘planters’ sharcs” in first or recond *plant-
ations”. A cuitivator, w'th the leave of the
owner of the land, would plant a portion, or
perhaps ail of it, with cocoanut, jak, areca, or
other trees of that character, of slow growth and
loug lived, upon an agreement or understanding
that when they came into bearing the planter
should bhave such an interest in them as might
be agreed on. Inscmecases the planter would
have a certain number of the trees with the
ground on which t!ey stood and with right
to live on the land and to goover it to take care
of the trees and pluck the fruit. In some
cases the planter’s share would be a certain
portion of the fruit ijtself. In some cases he
would have the right to rctain the trees which
he had planied until he had been paid at a
stipulated price for each by the owner of the
land, and in fact often upon some customary
rule which applied to these plantations. But
in all cases the interest acquired by the planter
has been recognised as a right of property in
the land separate from and adverse to that of
the owner, to be dealt with by the planter at
it his own will, to be sold by him, inherit-
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able by his heirs, subject to his devise, and to his
creditors for his debts in all respects, as an-
other property. However convenient and bene-
ficial this simple mode of acquiring an interest
in land and improving the land itself may be, it
has undoubtedly been the source of much litiga-
tion and consequent crime, because the evidence
of ownership is left to depend on mere verbal
agreement and tradition, supported by witnesses
prone to perjury and deeply interested on both
sides. That title so acquired should have re-
mained unchallenged since the passing of the
Ordinance No. 7 of 1840 is a proof of how inter-
woven with the actual poscession of the land this
custom had become; but it being now distinctly
challenged in this case, we cannot avoid dealing
with it.

Sec. 2 of the Ordinance No. 7 of 1840 enacts
that “no sale, purchase, transfer, assignment,
or mortgage of land or other immoveable pro-
perty, and no promise, bargain, contract, or
agreement for effecting any such object, or for
establishing any security, iuterest, or incum-
brance affecting land or other immoveable pro-
perty (other than alease at will, or forany period
not exceeding one month), nor any contract or
agreement for the future sale or purchase of any
land or other iilnmoveable property, shall be of
force or avail in law, unless the srame shall be in
writing and signed by the party making the
same, or by some person lawfully authorised by
him or her, in the presence of a licensed notary
public and two or more witnesses present at the
same time, and unless the execution of such
writing, deed, or instrument be duly attested by
such no'ary and witnesses”.

Now, I do not think the Legislature did or
could have appr.hended the absolute revoluti .n
which this secltion necessarily effected in the
tenure of land and in the rights of property under
a communal system in a country where the peas-
antry were gossly ignorant of the formalities
which had been prescribed, by which alone land
was to betransmitted,and which were not accept-
able to most of them, where no, or at most an
imperfect, system of registration existed, and
where infinitesimal shares of land were the in-
dividual and collective support of a pradial
population who had been accustomed to deal
with it and give and accept title to it and create
estates in it by the most simple formalities. The
property which is sought to be acquired under
the description “planter’s share” is undoubtedly
an interest in land and ; under the section it can
only be created and a good title acquired to
it by the formalities prescribed, viz., by writing by

the party making the same or by some person
lawfully authorised by him or her in the presence
of a licensed notary public and two or more wit-
nesses present at the same time, the execution of
such witnesses being duly attested by such notary
and witnesses. This Court has already given a
judgment to the same effoct with reference to
what are known as cultivations in ande, and the
Legislature at once stepped in and met the matter
by legislation.

It was urged that a title to these plantations
might be obtained by prescription. That is an
undeniable proposition ; but looking to the diffi-
culties of proot as to the moment when the
possession of the planter became adverse to that
of 1the owner in order that a title by prescription
might begin to run, I think we are compclled to
say that such a title must at most be very pre-
carious, and courts should be extiemely cautious
in upholding title alleged to be so acquited. In
the case before us the respondent urges that the
planter had had an adverse intcrest from the
moment he planted the trees, and the District
Judge upheld that contention; but we cannot.
The planter planted with the leave of the owner.
When, then, did that leave terminate? Sure.y
not at the moment the last sod was covered over
each individual seed or around each plant, be-
cause it was still under the owner’s license that
the planter cultivated the plant to bring it to
growth and to acrop, when his reward was to
begin. Tt was then said that the adverse interest
would be created so soon as the planter took his
share. This seems more reasonable; but would
the prescription so acquired run only in respect
of the particular tree from which the crop was
gathered 2 And, in respect of a plantation, would
there be a different title by prescription depend-
ent on the time when each tree began to bear?
In this case the evidence to create a title by
prescription, even on the theory just propounded,
is utterly insufficient for the purpose.

We are therefore hound to rule, however much
we may regret it, that the respondent has failed
to show any legal title, such as the Ordinance
requires, or by prescription, to what is called the
planter’s share, and the judgment in the Court .
below must be set aside and judgment entered

for the defendant appellant with costs in both
Courts.

D1as, J.—The plaintiff obtained a decree in the
Court of Requests against one Davit and another,
and, through the Fiscal, seized the planter’s share,
being one half of the trees of the second plantation
ofa gardencalled Kongahawatte, when the defend-
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ant, who is the owner of the soil, claimed the same.
According to my reading of the answer, the defend-
ant does not deny the existence of a 2nd planta-
tion in that garden, but denies that it was made by
Davit. In fact, he says that the 2znd and 3rd
plantations were made by the owner, one Wije-
singhe Mudaliyar, under whom apparently the de-
fendant claims. There is a further material aver-
ment in the answer, to the effect that the 2nd plan-
tation was made eight years ago, and the planter’s
right cannot be enforced in the abseunce of a bind-
ing agreement between the planter and the owner
of the soil. The above averment is evidently in-
tended to meet an averment in the plaint to the
effect that Davit had obtained a prescriptive title
to the planter’'s share in question. This planter’s
share stands in three contiguous plots of ground,
and the planter was Davit, and Wijesinghe Muda-
liyar was the owner of the soil. According to the
plaintiff’s evidence the trees on these plots of ground
have just blossomed, so the planter had not time
enough to acquire title by adverse possession.
Davit’s right, if any, can only be sustained by a
written agreement duly executed as required by
our Statute of Frauds. Admittedly there isnosuch
written agreement; and as against the defendant,
who is the present owner of the soil, the plaintiff
has to establish Davit’s right to the plauter’s share
in question. This he can only do in one of two
ways, viz., (1) by a duly executed notarial agree-
ment, or (2) by a title acquiied bv adverse posses-
sion ; and as I bave already pointed out, neither of
these courses is open to the plaintiff. It was con-
tended for the respondent that by long usage, hav-
ing the force of law, a planter’s interest in land
can be acquired without a notariai writing. This
raises a question of great importance affecting
small native coconut gardens throughout the
whole of the maritime provinces. There is hardly
a native garden in which persons other than the
soil owner have not an interest as planters. Al-
most all the land cases which come up in appeal
before us are concerned, more or less, with plant-
er's interests, which by long usage seem to have
acquired the form of a tenure, acquiesced in by the
people and recognised by the Courts. But I may
remark in passing that in these cases the planter’s
right is based on a title by prescription acquired
by ten years' adverse possession. In this case
there is no such prescriptive right in the planter,
who seems to have commenced the plantation 15
years ago; and I cannot agree with the District
Judge as to the time when prescription should
begin to run, . e., from the time the plants were put
on the ground. Iam not aware of any authentic
documents or records which deal with this kind of
tenure ; but that it had its origin in remote anti-

quity, and continues up to the present time, there
can be no doubt. I may remark that the share of
the planter in the land which he plants is not uni-
form. In some parts of the country the planter
takes half of the trees, and in others half of the
soil as well. Much depends upon the nature of the
ground. If it is either forest or old jungle, the
planter gets a smaller share, because he has the
benefit of the surface cultivations, such as hill
paddy, kurakkan, and so forth, for about two or
three years;but if the land is an abandoned chena
or scrub jungle, the planter gets a larger share,
such as half of the trees, and in some cases half of
the soil as well. The above are some of the in-
cidents of this kind of tenure ; and if they are to
be established by oral evidence we should be open-
ing a door to much perjury and false swearing.
On a careful consideration of the matter in all its
bearings, I think it more desirable that contracts
of this kind should be reduced to writing as re-
quired by Ordinance 7 of 1840. The planter’s
interest as above described is an interest in land
within the clear meaning of the Ordinance of 1840;
and there being no written agreement the plaintiff°’s
action fails, and it should be dismissed. On the
question of costs I had some doubts, as the ques-
tion raised is a novel one; but us the defendant
has taken the objection in the answer, and the
plaintiff nevertheless carried the case to trial, the
costs should follow the event, and the plaintiff
must pay the costs in both Courts.

Reversed.

:0:
Present :—BURNSIDE, C. J., and DIas, JJ
(February 19 and Marck 8, 1892.)

In thematter of the estate and
effects of LLANSEGEY ANDRIS
PERERA DHARMAGUNEWAR-
DANE, Mohandiram, deceased.

D. C., Colombo,
(Testamentary)
No. 5,e0I.

Administrator—Right to retain funds— Control of Court—
Order to pay money into Court—joint adminisira-
tion — Procedusre.

An administrator has the right, until the es-
tate is closed, to retain in his hands the funds of the
estate for the purposes of administration.

Although an administrator is generally subject
to the control of the Court, an order upon him to
pay mouey iu his hands into Court is not justified,
unless such order is shown to be necessary for the
protection of creditors or heirs in consequence of
the misconduct or default of the administrator.

The appellant, one of three administrators in this
matter, and the respondents, the two other ad-

migistrators having filed accounts, the Court
ordered that the administrators should examine
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each other’s accounts and agree or disagree as to
their correctness. The appellant then filed a state-
ment of objections to the respondents’ accounts,
and the Court referred the accounts and the objec-
tions to the Secretary for report. The Secretary
subsequently submitted to Court that he was un-
able to report as to the correctness of the accounts
in the absence of vouchers, or as to the validity
of the appellant’s objections without explanation
from the respondents. The Court thereupon
ordered that the objections by one party and the
explanation by the other party should be made ina
certain form.

The Court also, at the instance of the respondents,
ordered the appellant to bring into Court a sum of
Rs. 1,877°09, the reason stated being that the appel-
lant’s account as compared with that of the res-
pondents’ showed that he had that amouant in hand,
which the learned District Judge said he had no
right to detain.

An appeal was taken from the order upon the
appellaut to bring the above amount into Court.

Sampayo (Dornhorst with him) for appellant. The
administrator is entitled to retain funds of the
estate until distribution. Even assuming the Court
bas power to make the order appealed against,
there must be sufficient ground shewn, and the
Supreme Court has deprecated the exercise of such
apower; D. C,, Int. Colombo, No. 4,244, 7 S. C. C.
110. Besides, such an order could only follow upon
an inquiry ; but here the accounts are still under
consideration, and it does not even appear that the
actual sum ordered to be brought in is in the hands
of the appellant.

Pereira for respondents. An administrator is
always subject to the control of the Court, which it
is submitted was rightly exercised in this case.
Actual misconduct is not necessary to be proved.
The amount ordered to be paid into Court is a clear
balance in the appellant’s hands, as shewn by a
comparison of his account and that of the respond-
ents. The District Judge was therefore right in
making the order, pending the settlement of the
accounts.

Drnohorst in reply.

Cur. adv. vult.

On March 8, 1892, the following judgments were
delivered :—

BURNSIDE, C. J.—The order appealed against is
that the appellant, one of three administrators of the
same estate, bring into Court a sum of Rs. 1,877°09.
The order was made by the District Judge on
the motion of counsel for two of the administra-
tors, who are the respondents on this appeal, in the
course of the discussion in a testamentary proceed-
ing of the accounts of the appellant. The District

Judge seems to have thought that this was within
his power, because from the appellant’s accounts it
appeared that he had this amount in hand, and the
District Judge says he has no right to retain it. I
know of no authority by which an executor or ad-
ministrator can be ordered to bring into Court the
proceeds of the estate which he represents, which
have reached his hands. No doubt an adminis-
trator is subject to the control of the Court, and
the Court might make such orders, for the pro-
tection of creditors or devisees or next of kin, as
became necessary in consequence of the misconduct
or default of the administrator; but until the ad-
ministration is closed the adininistrator is entitled
to retain the funds of the estate in his hands for
the purpose of meeting his liabilities as adminis-
trator to the creditors.

If he fail to close the administration in due time,
or, having closed it, fail to account to those entitled
to the residue, he may be compelled to do so in a
proper suit instituted against him by the Proper
parties; but the Court has no power to make an
order ex mera mofu such as that appealed against.

The grant of administration to three different
people has occasioned these difficulties. It is a
fundamental rule of Court to prefer a sole adminis-
tration to a joint one. The law discourages joint
administration, and it should never be granted, ex-
cept in cases of the utmost exigency or necessity.
The order appealed against is set aside.

Di1as, J.—Three administrators were appointed to
administer the estate of the deceased, and, as might
have been expected they are at cross purposes, two
of them apparently acting together against the
third. The respondent administrators filed an ac-
count which purports to be a final account, and call-
ed upon their co-administrator to file his account,
which he did on the 27th of October, 1891. These
accounts were referred to the Secretary of the Court
for report, and on the 21st of December, 1891, he re-
ported, for reasous given by him, that he was un-
able to make a report. Some proceedings then took
place and some explanations and objections were
filed by both parties, and the District Judge being
unable to make anything of the accounts, cut the
matter short by ordering the appellant to pay into
Court a sum of Rs. 1,877°09, which is said to be in
the hands of the appellant according to his own
account. Against this order the present appeal is
taken. The reasons given by the District Judge are
very meagre. As a general rule executors and ad-
ministrators are entitled to retain the assets of the
estates which they administer till they are distri-
buted in due course of law. They administer
the estate subject to the control of the Court,
and under certain circumstances the Court
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has the power to call upon them to pay into Court
moneys in their hands, but this power must be ex-
ercised on good and strong grounds. What the
District Judge seems to have done in this case is to
take the appellant’s account and pick out all the
credit items and call upon him to bring them into
Court. Without taking a general account of the
administration of the three administrators it is im-
possible to say for how much of the assets each is
responsible, and the difficulty is further enhanced
by the circumstance that the three administrators
are also heirs of the estate. I think the order ap-
pealed from must be set aside with costs.
Set aside.

HE o I

Present: —BURNSIDE, C.J., CLARENCE and DIAS, J]J.
(November 24, 1891, and January 19, 1892.)

D.C., Colombo, WEERAWAGO V. the BANK OF
No. C. 581. MADRAS.

Banker and customer—Necessity for demand by
cheque—Note indorsed by customer and held by
banker—Right of banker lo debit nole lo cus-
tomer's account—Noltice of dishonour—Pleading
—Replication, necessity jfor—Cisvil Procedure
Code, sections 79, 146.

Iu the ordinary relation of banker and customer,
it is not necessary that the customer’s demand
for the balance due him should be by cheque. Any

demand, if not complied with, will entitle the
customer to recover such balance by action.

A banker, holding as indorsee a promissory note
?ayable at his bank, upon which the customer is
iable as an indorser, is entitled upon dishonour of
the note to debit the customer’s account with the
amount thereof, provided due notice of dishonour
has been given to the customer.

Per CLARENCE, J.—Although, under the Civil
Procedure Code, pleadings are not to go beyond
answer except by special leave, yet if a defendant’s
answer contains averments requiring to be met, it is
none the less incumbent npon plaiutiff to meet
them, either by obtaining leave to reply or by asking
the Court, under section 146 of the Code, to frame
an issue upon defendant’s averments.

Judgment of the District Court affirmed by
CLARENCE and D14s, J J., BURNSIDE, C.]., dissenting.
The plaintiff, a customer having a current deposit
account with the Bank of Madras, sued the bank to
recover the sum of Rs. 1,039'64 as the balance due
to him. He averred that the bank sought to charge
him with Rs. 1,000 due upon a promissory note al-
leged to have been made in plaintifPs favour and
by him indorsed to a third party, who had indorsed
it to the bank, the bank alleging that upon dis-
honour of the note, its amount had been debited to
plaintif©’s account, and the note itself returned to
plaintiff°'s messenger. The plaint proceeded to nega-
tive the making of the note, the indorsement by
plaintiff, and the delivery to a messenger of plain-

tiff. The defendants in answer, after pleading cer-
tain matters of law, set up the making and indorse-
ment of the note, and averred due presentment and
notice of dishonour to plaintiff, who had failed to
pay it, whereupon it had been debited to his account
—the plaintiff acquiescing therein—and the note
itself delivered to a messenger sent by plaintiff. In
the event of plaintiff being held entitled to recover,
the defendantsclaimed in the alternative Rs. 1,001°25
as due upon the note.

There was no replication, and at the hearing no
issues were framed. The District Judge gave judg-
ment for the defendants.

The plaintiff appealed.

Layard, A. A.-G.(Browne with him) for the appel-
lant. The District Judge’s ruling as to the necessity
for a demand by cheque was erroneous. The de-
mand need not be by cheque alone: Foley v. Hill, 2
H. L. C. 28. A banker has not the right to debit
the amount of a note against his customer, where
the latter is an indorser, though he may do so where
the customer is the maker who corresponds to the
acceptor of a bill of exchange: Kymer v. Lawrie,
18 L.J. Q. B. 218. Even if it were otherwise, the
defendants have failed to prove that plaintiff had
due notice of dishonour,

Dornhkorst (de Saram with him) for the defendants.
The general law as to repayment on cheques alone
is not disputed ; but in the present case a special
contract requiring the drawing of a cheque has
been averred in the answer and not traversed,
Further, the plea that plaintiff acquiesced in the
debit to his account has not been met by any tra-
verse, nor by the framing of an issue on the point
at the trial. Where new matter is averred in an
answer the Court will always give leave to putina
replication. But inthe present case there is a claim
in reconvention which entitles plaintiff to reply as
of right. Plaintiff did not reply or ask for leave to
file a replication as he should have done, and must
be taken to have admitted the averments in the
answer. Among these averments was the allegation
of due notice of dishonour to plaintiff, and it was
therefore not incumbent on defendants to prove
such notice. Even assuming the notice to have
been put in issue, the defendants have proved it.

Browne, in reply.

Cur. ady. vult.

On January 19, 1892, the following judgments
were delivered :—

BURNSIDE, C. J.—To dispose of this appeal intelli-
gibly,—for the pleadings have thoroughly embarass-
ed what undoubtedly were the real issues which the
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parties to the suit decired should be decided—it is
best to state what the law is on the two points
which are really in dispute. The first is, what are
the ordinary legal relations between a banker and
his customer in respect of the payment of money
lodged by the latter in the bank? The case of
Walts v. Christie, 18 L. J. Ck. 173, clearly decides
that it is the duty of a banker to pay the debt due
to the customer pursuant to the order, cheque, or
draft of the latter. The customer may order the
debt to be paid to himself or anybody else, or he
may order it to be carried over or transferred from
his own account to the account of any other person
he pleases. He may do so by written instrument
or verbal direction; but the banker is entitled to

require some written evidence of the order for the
transfer. Co

" The learned District Judge was therefore wrong
‘'in holding that the demand can only be made by
‘cheque. No doubt the banker and his customer
may make a special contract, varying the ordinary
legal relations ; but I do not think it is seriously
‘contended that there was any such contract in this
case. It certainly was pleaded by both parties, but
there is not a tittle of evidence to support any
special contract. The second point is, in what
relation does the banker stand to a customer with
_respect to notes in the hands of the bank as indor-
. sees, on which the customer is liable as an indorser ?
1f a note is payable at the bank, the acceptance
of such a note or its indorsement in blank by a
customer is tantamount to an order from him to
his banker to pay the note to the person who is
legal holder for value when the note becomes due;
and if the bank itself be the holder, the bank has the
undoubted right to treat the amount of the note as
a debt due from the customer to the bank, and set
it off against any balance which may be due to the
customer, or claim it in reconvention in an action
at the suit of the customer, it being, however,
incumbent on the bank, like every other holder, to
. establish clearly that all the necessary preliminary
steps, such as notice of dishonour, etc., had been
observed to make the customer liable upon the
note to the bank for its amount.

Had the learned -District: Judge followed the
practice prescribed by the Code, he should
have set down the issues which were to be
tried, and properly they would have been those
of law and fact to which I have just alluded,
and which were in fact disposed of. And the
question for us to decide is, whether they have
. been rightly disposed of. I have already said

that the District Judge has erred in his ruling that,

as a matter of law, a bank is only bound to pay on
a cheque. Upon this issue, therefore, the plaintiff
was entitled to judgment, as the defendant bank
does not deny that a formal demand was made for
whatever balance was really due to the plaintiff,
The defendant bank has set up a special contract,
that it was only to pay on cheque ; but there is no
evidence whatever of such a contract.

On the second issue, the defendant bank has in
my opinion also failed, I take it that the burthen
of proving the special fact alleged by the defend-
ant bank, that the plaintiff had directly acquiesced
in the bank charging his account with the amount
of the note, lay on the defendants. Counsel for
the defendants referred to the pleadings as shew-
ing that the defendants’ allegation to that effect
had not been traversed. That is undoubtedly so;
but we have before us the record of what took place
at the trial, at which the defendants treated the
allegation as directly traversed, and a burthen on
the defendant bank which counsel laboured to dis-
charge. The defendant bank cannot now fall back
on the pleadings and say : ‘'I was not bound to
prove the fact, because the plaintiff has not denied
it.”” The defendants have certainly failed to estab-
lish any subsequent acquiescence by the plaintiff
in his account being charged with the amount of
the note. I cannot accept the story of the delivery
of the note to some unnamed person, whose present
existence seems mythical, as in any way evidence
that the plaintiff acquiesced in what had been
done.

Then, if that proof has failed, has the defendant
bank otherwise established its right as a creditor of
the plaintiff on thenote ? In my opinion it has not.
Before the defendant bank could have recovered
on the note it was bound to prove as against the
plaintiff that he was an indorser in blank, and that
every proper condition precedent had been observ-
ed, in order to render the plaintiff liable by reason
of the default of the maker. The defendants have
singularly failed in this respect. The indorsement
has been specially denied. The best evidence of
that indorsement was the production of the note it-
self ; and it was not competent to the defendant

*bank to enter upon the secondary proof .by which

they sought to establish the existence and indorse-
ment of the note, until they had accounted for the
absence of the note. If it had been satisfactorily
proved that the note had been delivered to the
plaintiff, then notice to produce it ought to have
been given, and, failing the production, the defend-
ant bank might have resorted to secondary

| evidence.
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Then again, the evidence that the note had been
presented for payment and dishonoured is not sutfi-
cient to my mind, nor do I think due notice of dis-
honour was given. The mere posting of notice to
some address, without showing how it was presumed
that address would find the plaintiff, is not sufficient.

The defeadant bank, therefore, has failed to estab-
lish that, as holder of a note which the plaintiff had
tndorsed and which was dishonoured by the maker,
the bank was in a position to sue the plaintiff for the
amonnt of the note, and consequently the defendant
bank is not in a position either to charge it to the
plaintiff’s current account, or to claim the amoant in
reconvention in this action.

In my opinion the judgment of the learned district
judge should be reversed, and judgment entered for
the plaintiff with costs. Whilst the pleadings are
singularly bungling, I think all the facts which were
pecessary rightly to dispose of the real contest between
the parties were gone into before the district judge,
and neither party has been prejudiced by the embar-
rassments which the state of the pleadings might
otherwise have created.

CLARENCE, J.—I am of opinion that this judgment
shou'd stand. Defendants are bankers and plaintiff
is a customer of the bank, and the contest between
the two parties is—whether defendants are within
their right in debiting plaintiff’s current account with
the amount of a certain promissory note payable at
defendants’ bank and purporting to have been drawn
by one Sivagurnnathen in favor of plaintiff and by
plaintiff indorsed to one Arunasalem Chetty and by
Arunasalem Chetty indorsed and handed to defend-
ants for collection. Plaintiff denies that Sivagurana-
then made the note or that plaintiff indorsed it. It
is admitted that plaintiff, upon learning that defend-
ants had debited his account with the amount of the
note, demanded payment of his balance in full, with
which demand defendants did not comply, and plain-
tiff now sues therefor. .

A preliminary point is taken by defendants, that
plaintiff has not averred a demand by cheque. I
agree with the Chief Justice that point is not main-
tainable. 1t is admitted that a demand was made
and refused, and that is enough to sapport plain-
tiff's action, if in fact there was a balance due to
plaintiff.

If it be true that this note was indorsed by plaintiff
to Arunssalem and by bhim indorsed and handed to
the bank for collection, then the bank have a right to
debit {laintiff’s account with the amount of the note,
provided always that due notice of dishonor was
given to plaintiff. The plaintiff denies that such a
note was made by Sivagurunathen or indorsed by
himself. The defendunts’ case is, that the note after

dishonor was handed by defendants to plaintiff’s
kanakepulle. Oral evidence of contents of the note
was adduced by defendants, though no notice had
been given to plaintiff to produce the original. That
oral evidence might wnder those circumstances have

1 been objected to. Plaintiff, however, made no ob-

jection to its admission, nnd we may take it that
plaintiff waived the objection and assented to the
contents of the note being cvidenced in this way.
The district judge finds that plaintiff did indorse the
the aote to Arunasalem who indorsed it to defen-
dants, and with that finding I see no reason to be
dissatisfied.

But before bankers under sach circumstances could
debit the custcmer with the amount of a note, the
due notice of dishonor to the customer must be
established. There was evidence in this case on both
sides, and if we had to say whether defendants have
proved due notice of dishonor by evidence, we could
not say that defendants have proved it. As to the
handing of the dishonored note to plaintiff’s
kanakepulle, the date when that was dome is not
ascertained and the requisites of a proof of notice
through the Post Office are not fulfilled. Plaintiff is
not the inaker bat an indorser of the note, and con-
sequently it would have to be shown that the notice
was properly nddressed and posted. Now, the witness
who was examined as to the posting of the notice
said that he nddressed the notice to plaintiff at the
address, Keyser Street, Pettah, and there is no evi-
dence that plaintiff lived or had any place of busi-
ness in Keyser Street.

But in fact plaintiff had raised nco issue as to
notice of dishonor. In his vlaint the plaintiff in
anticipation of the defence alleged certain negatives
concerning the note, bat not concerning disbonor.
Defendants then answered expressly averring notice
of dishonor. Now, it is true that under the Procedure
Code pleadings are notto go beyond answer except
by special leave, but none the less if a defendant’st /
answer contains averments requirin ¢ to be met, it }9r¢ /8
upon the plaintiff to meet them, either by obtairshedses
Jeave to reply or by asking the Court to fram!th
issue (see section 146) upon the defendants’ aversot /¢ an
but neither of thoseconrses did plaintiff adopt. o0 /fents,
fore, I am of opinion that the necessary poi ©
notice of dishonor is established on the ? ¥7i 88 to

1 am therefore for affirming this judgmeyrlx;'!/g w‘:’:};’d(::s%‘:

Pl{& :I.—The defendants are hm‘r ’t‘,{mﬂ and the
plaintiff is a customer, and the quest: n is whetl
the defendants are entitled to debief | ‘ether
current nccount with the amouut ofad Plaintiff’s

. PR a promissory note
on which the plaintiff is liable us ., indorser. The

points at issue are not very cle-gsrly brought out in
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the pleadings, and it is to be regretted that no settle-
ment of issues took place hefore the trial ; but for all
practical purposes the material issues were tried and
decided, viz., whether the note in question was indors-
ed by the plaintiff and whether under the circums-
tances the bank had a right to debit the plaintiff with
the amount of the promissory nete which was dis-
honoured. I pass over the other question adrerted to
by the district judge as to payments by cheques,
simply remarking that T do not agree with the district
judge. With regard to the indorsement of the note
by the plaintiff, that was not proved by the best
evidence, that is, the note itself, but the parole evi-
dence offered was not objected to and I assune that
the objection was waived. The plaintiff’'s liability
on the note as indorser having been established, the
pext question is whether the defendants have placed
themselves in a position to debit the plaintiff with the
amount of the note. As indorser the plaintiff is
clearly entitled to notice of dishonour before he can
be made liable on the note, and unless he is o liable,
the bankers who are the holders of the note had no
right to debit the plaintiff with the amount. The
question of notice is a question of fact, and the aver-
ment in the answer of notice hus not been  traversed
by any pleading, but at the trial some evidence was
adduced on both sides which satisfied the district
judge, nnd I see no reason to think that he is wrong.
I agree with my brother Clarence that the judgment
should be affirmed.
Affirmed.

HL B
Present : — BURNSIDE, (. J.

(January 28, and February 11, 1892.)

D. C. Criminal,
Kurunegala, }Tnn QUuEEN v. KANAGASABAY.
No. 2,446.

Criminal Law - Robsry Theft—Dishonest ™ taking
Wrongful gain— Wronyful loss—Denal Code,
sdtions 21, 22, 866, 379, 380.

To Aonstitute the offence of theft or robbery under
the Pemlgl Code, the taking of the property must he
with the i{ntention of causing permanent and not mere.

tewpoirary deprivation, and such intention must
exist at the: time of the taking.

Where, tigerefore, the accused person bhad, in a
moment of & nger, forcibly taken from the complain-
ant and carrie] away a bill-hook with which the com-
plainant had st\ruck ‘at a dog belonging to the accused—

Held, that ﬂl'& accused in taking away the bill-hook
had not commitited the offence of robbery within the
meaning of the FYenal Cude, in the absence of evidence
of such subseque nt conduct on his part as showed
tlmt.}{e originallj)\ had the intention of permanently
depriving the compla inant of the article.

\
\
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The facts of the case sufficiently appear in th
judgment of the Supreme Coort. :

The accused appealed from a conviction upon a
charge of robbery under section 380 of the Penal
Code.

Dornhorst, for the appellant.
Hay, A. S.-G., for the Crown.
Cur. ade. vult.

On February 11, 1892, the following judgment was
delivered :— ‘

BurnsIDE, C. J.—The appellant in this case was
charged with robbery under section 880 of the Code.

I take it, for the purposes of the legal question that
was raised in appeal on behalf of the first acoused
appellant, that the case for the Crown is that the first
accused's dog rushed out at the complainant, who
struck it with a bill-hook which he had in his hand.
The accused got angry, rushed at the complainant and
snatched the bill-hook from him, and took it away,
and he is charged with and convioted of the robberv
of it.

It is contended for the first accused that what he
did was not robbery but only a civil trespass. For
the Crown, the Sdlicitor-General urged that this was
robbery within the Code ; that even if the uccused
may not have intended to cause wrongful gain to
himself he intended to cause wrongful loss to the com-
plainant, and so the taking was dishonest.

By sceti n 22 of the Code it is ordained that who-
ever does anything with the intention of ciusing
wrongful loss to another person is siaid to do that
thing ¢ dishonestly” ; and theft by section 366 of the
Code is defined as follows : —** whoever, intending to
take dishonestly any moveable property out of the
possession of auy person without that person’s consent,
moves that property in order to such taking, is said to
commit theft” ; and by section 879 ‘¢ thefv” is rob.
bery if in order to the committing of the theft the
offender uses force of a particular description.

The contention of the Solicitor-General no doubt
seems most logical, and yet it does not scem to coin-
cide with our preconceived idea of a theftuous taking,
i. e. such a taking as is done seoretly, or, if forcibly,
with un intention of caucing loss to the party from
whom the property is taken, with some corresponding
gain to the taker. '

I say “some”, because it will be remembered that,
althoogh in K. v. Cabbage, R. & R. 292, six judges
against five held that it was not necessary that the
taker should act lucri causa, yet two of that majority
were of opinion that in the case before them evidence
of lucrum might he discerned ; and indeed if Mr. Soli-
citor's contention goes to the extent that the mere
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tuking in such a case as that before us would be
sufficient evidence of a wrongful taking to satisfy the
requirements of the Code, then I think the position
goes too far. For, it may well be that the accosed,
before he moved the property, had not any precon-
ccived dishonest intention at all. The taking may
have been simply an impulsive act in which the only
wotive was retaliation, and without any intention of
causing permanent loss or gain; as, for instance,
where after keeping the article for a moment the
tuker returned it or offered to return it to the person
from whom it was taken.

The Code especially requires that the intent should
exist at the time of the act, and I venture to submit
my humble opinion that it did not depart from the
principle of the Civil Law and of the Common Law,
that the intention wust be to cause permanent and
not temporary deprivation.

Now, if there were no more evidence in & prose-
cution of this kind than that an accused had forci-
bly taken away an article with which bhe considered
an injury had been done, which he resented, it might
be fairly contended for him that there was no
evidence of a dishonest taking, and if there was
evidence that soon after he had taken the article
he had offered to return it or done something
negativing an intention to deprive the owner
permancutly of it, there would be stronger evidence
to negative any persumption of a dishonest taking ;
but if there were evidence that after the taking the
accused dealt with the property as his own by taking
it away with him or the like, then it would be a
question of fuet whether the original taking had not
been with the dishonest intent which the Code pre-
scribes : and yet, even such evidence might not pre-
clude the conclusion that the subsequent dealing
with the property was the result of an intent which
supervened after the taking and did not precede it,
in which event the requirements of the Code would
still be unsatisfied, to constitute the offence of robbery.

[His lordship then examined the evidence, and
upon the weight of evidence set aside the conviction.]

Set aside.
10:
Present :—BuURNsIDE, C. J., and Dias, J.
(March 8 and 18, 1892.)

D. C. Kandy,

LAW REPORTS.

No. 2,510, } Sovsa v. Sovsa.

Ol Procedure— F.recution against the person—
Decree for plaintiff for land and coxts— Costs ex-
ceeding Rs. 200 Civil Proredure Code, sections
209, 298, 299. '

A writ of execution agaiust the person of a judgment
debtor can only issue after a writ against his property

15

has issued and been returned with one of the returns
specified in s~ction 298 of the Civil Procedure Code.

A plaintiff is entitled to take the defendant’s person
in execution only when he recovers a sum of money and
such sum exceeds Rs. 200; but not for costs of suit
when he recover some other specific relief (such as a
declaration of title to land or ejectment) and costs,
although such costs exceed Rs. 200.

A decree in defondant’s favour for costs aloneisa
decree for a ‘ sum awarded”, within the meaning of
section 299, and entitles the defendant, where such costs
exceed Rs. 200, to writ against plaintiff's person.

The plaintiff in this action obtained a declaration
of title to certain lands with a decree in ejectment
and also a decree for costs. The costs were subse-
quently taxed at Rs. 824:65. A writ against property
for the recovery of the amount of costs having been
issued certain recoveries were made and there was left
a balance of Rs. 64435 for which writ against pro-
perty was reissued. The fiscal thereafter returned
that copy writ hiad been duly served upon the defend-
ants and they had been called upon to pay the
amount of the writ or to surrender property, but they
had failed to do so. Thereupon the plaintiff applied
for a writ of execution against the person for the re-
corery of the cnate gtill dne. The district judze dis-
allowed the application, holding that execn'ion
against the person could only issue where there was a
substantive judgment for a sum of money exceed-
ing Rs. 200, and could in no case issue for costs
alone.

The plaintiff appealed.

Dornhorst, for the appellant. Plaintiff is entitled
to & writ of execution aguinst defendant’s person.
The question is—is a decree for costs, in favour
either of plaintiff or defendant, a decree for &
“sum awarded ’ ? Section 188 which provides the
form No. 41 in Schedule Il puts a judgment for
costs on the same footing as a substantive decree.
Therefore, a decree for costs entitles the party to
move fur a writ against person, provided the costs
exceed Rs. 200. If the district judge's view, that
there must be o substantive money judgment before
execution against the person can issue, be pushed
to its logical extent, a purty in a land suit, with a
decree for costs taxed at Rs. 2,000, would not be
entitled to a wiit against person, but a person with
& money judgment for Rs. 201 would be entitled.
The law could not have intended such an anomaly.
The policy of the Code was to prevent oppression

' and restrict the issue of writs against person at

the instance of money lenders unless the judgment
was for a sum over Rs. 200. The law has heen
changed only to this extent, that whereas under the
old law the limit of & money judgment carrying
execution against person was Rs. 100, it is wow
Rs. 200. This view was upheld in " D. C. Kandy,
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No. 90.917, 6 8. C. C. 50. [He also referred to D. C.
Colombo, No. 87 C, 9 8,C. C. 128.]

Browns, for the defendants. It is submitted the
district judge was right. The first enactment on this
subject of execution against the person was section
164 of the Insolvency Ordinance, 1853, which res-
tricted this remedy to cases in which the amount
“claimed or recovered” exceeded Rs. 100. In the
case reported 6 8. C. C. 50 it was held that whatever
a plaintiff might recover, if he had c/aimed more than
Re. 100 he could enforce his judgment by taking de-
fendant’s person; and if such a plaintiff had proved
unsuccessful, defendant might take his person for the
costs, however small in amount. In consequence of
this decision, Ordinance No. 24 of 1884, section 5,
was passed, which confined imprisonment to cases in
which the sum recovered exceeded Rs. 100, exclusive
of interest and of costs. This Ordinance was inter-
preted in D. . Kandy, No. 96,125, 7 8. C. C. 164,
where it was held that a successful defendant was
entitled to take the plaintiff's body in execution of
costs of nonsuit. The Code has repealed this Ordi-
nance ; and the Code, it is submitted, intended in all
cuses to exclude exccution against the person for costs
merely.  If costs are not to be taken iuto account to
tke out a small sum recuvered, why should execution
be allowed for costs pure and simple? According
to plaintiff, if he recovered Rs. 180, and Rs. 21 for
costs, he could not arrest defendant ; but if he got
a declaration of title and nothing in money and
taxed his costs at Rs. 201, he could. That is an
anomaly which the Code does not contemplate. If
a plaintiff sues for land, he has his remedy by writ
of possession and ejectment, but he cannot take de-
fendant’s person for his costs. Where he merely
recovers a sum of meney, that must be over Rs, 200
or he cannot claim the remedy.

Dornhorst, in reply.

Cur. adv, vult.

On March 18, 1892, the following judgments were

delivered :—

BURNSIDE, C. J.—I bave come to the following
conclusion after carefully reading the several clanses
of the Civil Procedare Code.

The person of a judgment debtor is only liable to
be tuken in execution after execution againet property
has been returned with one of the returns (a) () (c)
(d) prescribed in section 298.

Under section 299 the words “the sum award-
ed ” refer as well to a decree in favour of the
defendant as of the plaintiff. A decree in favour of a

defendant for a sum by way of costs alone is a decree
*¢ for a sum awarded.”

I have had some difficulty in coming to this latter
conclusion in consequence of the form No. 60 which
is provided in the schedule to the Ordinance, and
which suggests that the writ against person can
issue only at the suit of the plaintiff. But T do not
think the form can be allowed to restrict a meaning
which is clearly within the words of the section.

Then arises the question —is a decree for the plain-
tiff, embracing a substantive matter together with
costs, such a decree as may be said to be a decree
wherein ¢ the sum awarded” is * exclusive of inter-
est and costs” ? I am afraid that, to whatever re-
sult it may lead, T must hold that it certainly is not.
It is a decree which is specific in one respect and
includes costs, which the explicit wording of section
299 of the Code excludes. .

I am fortified in this opinion by several sections
of the Code. Section 209 says, an order for the pay-
ment of costs only—mark the word ¢ only’—is &
decree for money. Section 224 (g) provides for
execution only when the claim is for a debt due
upon the decree. Then in sections 820 and 823,
and the forms 62 and 63 given for executing decrees
against property, that part of the decree which
refers to costs is omitted. There is no form of
execution for costs upon a substantive decree with
costs ; and it is only under the circumstances and
in the manner which are specified in section 821
with regard to moveable property, aud section 824
with regard to immoveable property, that the substan-
tive decree may be enforced, and no notice is taken
of costs. And section 834 and 885 seem to con-
clude the matter. What the remedy is for costs
upon such decrees—and there must be some remedy
—I am not called on to decide in this case.

Practically then I arrive at these conclusions as
the result of the Ordinance :—A writ against pergon
can only issue in any case afiera writ against pro-
perty has been issued (section 298.)

It can only be issued, by a plaintiff, in an action
for money when he recovers a sum with intercst, nos
including costs, amounting to Rs. 200 or over
(section 299).

A defendant, having a decree for costs only, may
issue execution against person on a judgment, when
the sum awarded for costs amounts to Rs. 200 in
any action.

A plaintiff, obtaining a specific decree in respect
of moveable or immoveable property with costs, can
never issue execution against the person, whatever

PrintED AT THE CEYLOX * Examier” Press, No. 16, QueeN Streer, Forr, CoLoMso:




No. 5.1 THE CEYLON

LAW REPORTS. 17

the costs may be, because the decree is not one for
money, but for some substantive relief together with
costs, and execution could not go for costs alone
because there is no sum awarded exclusive of costs.

The learned counsel for the appellant suggested
a way out of the difficulty by reading the clause
in question as applymng only to money decrees
and not touching the old law as to execution on
deerees for substantive relief or specific remedy. 1
am afraid we cannot do this without openly defying
the entire provisions of the Code, which in many
cases, and notably the sections which I have quoted,
unmistakably provides for execution upon such de-
crees, and we ought not to apply one law to one set
of cases and one to unother.

I do not doubt that the correct reading of the
Civil Code is as I have stated, but I do not pretend
to understand, much less to explain, the reasons—if
there are any—for the distinctions which have been
made.

The judgment must be affirmed.

Duas, J.—The plaintift in this case obtained a
decree in ejectment with costs, and moved for a writ
against the person of the second defendant for the
costs which amounted to some Rs. 800. The district
Judge refused the application on the ground that
execution against person cannot be issued for costs.
According to section 299 of the Civil Procedure Code
no execution against person can issue when the sum
awarded, inclusive of interest, if any, 'up to date of
decree shall not amount to Rs. 200 and upwards.
In calculating the amount the interest after the date
of the decree und the costs of suit are expressly
excluded. This section evidently had in view a de-
cree for a sum of money, whether in favour of the
plaintiff or the defendant, but what is important in
the consideration of the question in hand is that it
excludes costs in the computation. Where there is
& substantive decree with costs, the costs are merely
an incident of the decree, and the effect of the section
in my opinion is, that when, as in this case, the
plaintiff obtained a substantive decree, he cannot
issue execution against the person of the defendant
for costs, though the amount of such costs be
Rs. 200 or more. On the other hand if the defen-
dant obtains a decree for costs only, it is a decree
for a sum awarded as costs within the meaning of
the section, and if such costs exceed Rs. 200 the
defendant can have a writ against the person. The
point is one of some nicety, but on the whole I think
the district judge took a correct view of the matter,
and his order must be affirmed.

Afirmed.

l
i

Present :—Burxsipg, C. J., and Dias, J.

(February 26, and March 18, 1892.)

D. C. Batticaloa, |

No. 397. h Ka~parpex v. ELLioTT.

Civil procedure—Security in appeal—'* Tendering'"
of security—Time within which security must be
verjected— Notice of appral—Civil Procedure Code,

section 756.

Under section 756 of the Civil Procedure Code, it is
not snfficient for a party wishing to appeal from the
judgment or order of u district judge to tender secu-
rity in appeal within 20 days from the judgmeut or
order appealed against, but he must (Yerfect the security
by entering into the security bond within the time
limited.

The plaintiff sued the defendant for the recovery
of the value of certain bark alleged to have been
illegally seized and appropriated by the defendant,
who was described in the caption to the plaint as the
Government Agent of the Eastern Province. On
October 28, 1891, a proctor produced an unstamped
proxy from the defendant and moved for time to file
answer. The plaintiff opposed the motion and ob-
jected to the proctor appearing for the defendant at
all, on the ground that the proxy was not stamped.
The district judge, however, accepted the proxy and
allowed the motion, holding that the defendant was
entitled to proceed without stamps. The plaintiff
desiring to appeal from the order duly filed on No-
vember 11, 1891, a petition of appeal, and on Novem-
ber 21 issued a notice to the defendant that the
petition of appeal having been filed the plaintiff
would on November 23 tender as security in appeal
certain specified property. On November 28 the
plaintiff accordingly tendered security, but the de-
fendant objecting to the shortness of the notice given,
the district judge adjourned thie matter to December
4, when after some discussion the security was ac-
cepted by the district judge, and the plaintiff eatered
into the necessary bond to prosecute the appeal.
Thereafter the appeal was forwarded to the Supreme
Court and came on for argument on February 26,
1892.

Hay, A. 8.-G., for the respondent, took the preli-
nminary objection that the security was out of time
and the appeal could not therefore be entertained.

Sampayo, for the appellant, contended that the
provisions of the Procedure Code as to security had
been substantially complied with. Section 756 only
required that the security should be tendered within
the time specified. The entering into the bond was
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a mere formal matter, which followed upon the ac- Present :—Busnsipg, C. J.

ceptance of the security so tendered. (August 18 and 20, 1891.)

Hay, A. S.-G., contra. ¢ P. C. Nuwara Eliya, |
Cur. adv, vulf. ‘ No. 5.551. f TriNeHAM V. VOLLENHOVEN,
: P o Byr-law- ~-Ultra vires— Fishing without license—Or-
larc p following judginents were : f
a ?x’lell.\l(t;l:(:l: 18, 16892, the following judgie o dinance No T of 1876, sections 85, 79— Local Board
elivered : of Nuwara Eliya— Bye-law No. 54 of May 29, 1888.
Burnssipg, (. J.—There can be no question that |

i Ordinance No. 7 of 1876, section 35, authorizes the
the proceedings on this appeal abated in the Court Local Boards thereby established to make bye-laws.,

- inter alia. “for regulating the mode and times of fish-
below, and we must reject the appeal. ing”. and section 79 makes the breach of such bye-laws
By section 754 of the Code the petition of appeal an offence punishable by fine.

- A bye-law, framed by a Local Poard under the above
must be presented within ten days from the day section, prohibited fishing in certain waters within its

when the decree was pronounced, and by section limits without a license from the Chairman of the Board.
756, after a petition of appeal has been presented Bofiitlf' that the bye-law was ultra vires of the Local

the appellant must forthwith give notice to the
respondent that he will on a particular day, within The Bye-law No. 54'0f the Bye-laws of the Local
20 days from the date of the promouncing of the | Board of Nuwara Lliya of May 22, 1888, framed
decree, tender security for the respondent’s costs of | under section 35 of the Ordinance No. 7 of 1876 and
appeal. published in the Government Guzette of June 29, 1888,
enacted that ‘“no person shall fish in Nuwara Eliya
or Barrack Plains lakes or in any ctreams flowing
into them, unless he shall have obtained a license
from the Chairman of the Board for that purpose’,
and Bye-law No. 55 provided certain fees for such
licenses.

The defendant was charged under section 79 of
the Ordinance with having fished in the Nuwara
Eliya lake without having obtained a license from
the Chairman of the Local Board of Nuwara Eliya,
in breach of the above bye-law. The magistrate
acquitted the defendant, holding that the defendant
had committed no offence, as the bye-law, necessitat-
ing the payment of a fee for the license, was wultra
vires ; and the Atéorney-General appealed.

Now under this provision it is not sufficient that
the appellant, within 20 days of the pronouncing of
the judgment to be appealed frcm, should give notice
of his intention to tender security; he must do so
forthwith on the filing of the appeal, and he must
actually tender the security within the 20 days and
within sufficient time to enable the Court to accept
or reject it, and the security must be either by a bond
with one or more sufficient sureties, or by way of
mortgage of immoveable property, or by deposit and
hypothecation by bond of a sum of money sufficient
to cover the costs of appeal and to no greater amount.
He cannot perfect his security after the lapse of 20
days, whatever he may have done before, and it
should be borne in wind that if the security tendered
should turn out insuflicient, or does not satisfy the
resquirements of the clause and the court reject it, the Dornhorst, for the respondent.
appellant cannot tender fresh security after 20 days,
but the proceedings abate. That is what happened
here: the appellant put in his appeal, gave notice
and then put in his security, but he did not give the
notice forthwith as required by the section, and con- Burxsig, C. J.—This was a prosecution on a
sequently he could not perfect his security. The | plaint that the accused fished without having a
proceedings on the appeal abated, and we must reject | license from the Chairman of the Local Board of
the appeal. Nuwara Eliya for that purpose, in breach of Bye-
law No. 54 of May 29, 1888, and thereby committed
Dus, J.—This appeal must be rejected, the ap- | &n offence against Ordinance No. 7 of 1876 The
pellant not having given the necessary security with- defendant admitted that he had fished but denied
in time. The mere tendering of security within time | that it was an offence. The bye-law in question,
is not sufficient. It must be perfected within the | made and approved of in the way these bye-laws
time allowed by law. usually are, prohibited any one from fishing without

: a license, and this license was only granted on pay-
Appeal rejected. ment of a fee. The magistrate acquitted the-accused

Withers, for the appellant.

Cur. adv. vult.

On August 20, 1891, the following judgment was
delivered : —
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and the Attorney-General has appealed, but no law
officer appearad to support the appeal. Mr. Withers
supported it for the complainant, the Secretary of
the Lozal Board of Nuwara Eliya. The magistrate
thou-ht that no authority was given t. the Local
Bourt to makea bye-law whereby a tax was imposed.
I do not care to express auy opinion on that point,
becau-e it is clear that snb-section 10 of section 35 of
Ordinunce No. 7 of 1876, which empowers Local
Boaris to make bye-laws * for regulating the mode
and times of fishing”, did not empower the Local
Board to make a bye-law prohibiting fishing alto-
gether without their license. I am surprised that
any other construction was possible. The bye-law is
ultra vires and a nullity, and the defendant was pro-
erly acquitted.

pery ed Affirmed.

10
Present :—CrLaRENCE and Dias, JJ.

(October 27, and November 8, 1891.)

In the matter of the minor
children of SimoN PERERA ABEYA-
WARDANA.

D. C. Galle,
(Testamentary)

No. 2,948.
ABEYAWAKDANA V. ABEYADEERA.

Curator—Property of minors— Person entitled to take
charge under will or deed— Executor of will of pa-
rent—Guardian appointed by will—Civil Procedure
Code, sections 582, 583, 585.

A testator died leaving a will whereby he disposed of
his estate in favour of his minor children, and naming

an executor whom he also appointed guardian of the
children.

Held, roversing the order of the district court, that
the executor was not a person entitled to have charge of
the property of the minors by virtue of the will, within
the meaning of section 535 of the Civil Procedure Code,
and the court was therefore not bound to grant him a
certiticate of curatorship.

The testator, by appointing the executor, entrusted to
him the task and charge of distributing his assets, gene-
rally, but not any sgpecial trust to take charge o%et-he
minors’ shares or hold them in trust for the minors.
Appeal against an order of the district court on

two petitions, relative to the appointment of a cura-
tor over the property, and guardian of the persons,
of the minor children of Simon Perera Abeya-
wardana.

Simon Perera Abeyawardana by his will devised
certain property to his children and appointed Don
Andris Abeyadeera, Francis Perera Abeyawardana
and Dinister Perera Abeyawardana to be executors
thercof, and he also appointed Don Andris Abeyadeera
to be the guardian of his children, Henry Perera
Abeyawardana, a brother of the testator, alleging in
his petition that the estate of the said testator was
not being properly administered, prayed that the

first respon lent Don Andris Abeyadesra be appoint-
ed carator over the proparty of the minors, that the
petitioner be appointed joint curator with the first
respondent, anl that the petitioner be appointed
guardian of the persons of the minors. The first
respondent to this petition then applied by petition
to be appointed curator over tirz pronarsy anl guar-
dian over the persons of the winors. claiiming a right
under the will to have charge of tne persons and
property of the minors. This latter petition was
opposed on the ground of miscon luct by the petition-
er in his a lninistration of his testator’'s estate. The
two petitions were consolidated aud heard on the
same day.

The district judge granted a certificate of curator-
ship to Don Andris Abeyaleera with costs, holding
that inasmuch as he was appointed guardian under
the will, the court was bound under section 585 of
the Civil Procedure Code to grant him a certificate
of curatorship. The petition of Henry Perera
Abeyawardana was refusel, the district judge hold-
ing that there was no provision under the Co:le for
the appointment of joint curators, and that no appli-
cation for the appointment of a guardian of the
persons of the minors was necessary, the father
having appointed one by his will. The executor
Don Andris Abeyadeera was ordered to pay his own
costs of this petition.

Both parties appealed.

Dornhorst (Wendt with him) for the petitioner,
Henry Perera. This i3 a petition for the grant of a
certificate of curatorship to the executor, or to the
petitioner or to both jointly. Under section 532 of
the Code a party who shall claim a right to have
charge of property in trust for a minor under a will
or deed may apply to the district court for a certifi-
cate of curatorship : but under section 583, any
relative or friznd of a minor my apply by patition to
have a fit person appointed to take charze of the
property and person or either property or person of
a minor. The petitioner is the uncle of the minors
and applies under this section. [t is submittel that,
in default of the executor applying for a certificate,
this appellant was entitled to move to protect the
minors’ interests. The executor has to administer
the estate to a certain point. Thereafter his place
must be taken by a curator of the minors’ estate.
The policy of the law is that the interests of the
minors should be kept under tha control of some one
other than the executor. The executor has merely
to collect the assets, and cannot be regarded as a
trustee for an indefinite time of the property of th:
minors.

Browne, for the petitioner, Don Andris Abey:-
deera. The executor, it is submitted, is eatitled. to
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tuke charge of the minors' property, without any
certificate under section 582 which is merely per-
missive in itsterms. The testator’s intention, in
appointing hiin guardian of the children, in addition
to making him executor, was clearly to dispense with
any other protection of their interests. Even apart
from section 582, the executor to whom the testator

hias entrusted the administration of his whole estate |

is the best person to be vested with the custody of
the minors’ property. The Code does not contem-
plate a joint curatorship, and such an appointment
is in principle mischievous.

Dornhorst, in reply. The acts of maladministra-
tion admitted by the executor render him unfit to be
appointed curator in any case.

.C'ur. adv. vult.

On November 38, 1891, the following judgments
were delivered : —

Crarenck, J.—These are two several appeals from
an order made by the district court upon two con-
solidated applications by petition for the appointment
of a curator of the property of the minor children of
Simon Perera Abeyawardana deceased.

Simon and his wife Charlotte made a joint will in
1882 containing dispositions in favour of their child-
ren and of the survivor of the spouses, and appointed
the surviving spouse executor. Charlotte predeceas-
ed Simon, who afterwards died in December 1890,
léaving four minor children of the marriage, and a will
whereby he disposed of all his estate in favour of the
four children, appointed his brother in-law Andris
and two of the sons executors, and also appointed
Andris guardian of the children. Probate was grant-
ed to Andris, the children being all still minors.

Thereafter, in June last, Henry Abeyawardana, a
brother of the testator, applied by petition to the
district court for the appointment of & curator of the
minor children, that is a curator for their property,
and asked that one of three things might be done,
viz., that the executor Andris might be appointed,
or the petitioner himself, or bath jointly.

After this the executor Andris petitioned that he
himself be appointed curator.

These applications are made under Chapter XL of
the Procedure Code and were consolidated and taken
up together. The two petitioners, the executor and
thie testator's brother Henry, were both examined
and the district judge made an order committing the
curatorship to the executor, ordering at the same
lime the petitioners to bear their own costs, the

executor to bear his own costs out of his own pocket.
From this order both petitioners appeal.

The district judge appears to have thought that
section 585 of the Code left him no option but to
commit the curatorship to the executor. To that
position we do not assent. Section 585 requires the
court to grant the certificate of curatorship to any
person entitled under a will or deed to have charge of
the minors’ property. The executor is not such a
person. The testator by appointing Lim executor
entrusted to him the task and charge of distributing
his assets, generally, but not any special trust to take
charge of the minors’ shares or hold them in trust for
the minors.

In the absence of a person absolutely entitled to
the curatorship and willing to un:lertake it, the court
may appoint some other fit person. It might well be
that the testator having trusted the executor with the
distribution of his asszts anl also with the guardian-
ship over his children’s persons, the court would con-
sider him a proper person t» bz also entrusted with
the curatorship over the property. Butin view of
the admissions made by the executor in the witness
box we should hesitate to commit any charge to him,
Should it ever be necessary in the minors’ interest
for the executor to be called to account, it is the
curator on whom would fall the duty of protecting
the minors’ interests, and if there be any reason to
suspect the executor's bonz fides, that is a reason for
appointing some independent person to act for the
minors. Now, the executor admitted in the witness
box that he had wilfully omitted from his inventory
considerable items of the testator’s assets. If we
had been dealing with the matter as judges of first
instance, we most certainly would have considered it
improper to commit the curatorship to the executor
under those circumstances, and we cannot affirm
the order which the district judge has made in that
behalf.

It does seem desirable, under such circumstances,
that some fit person be appointed to protect the
minors’ interests as curator. Whether the petitioner
Henry Perera is a suitable person we do not under-
take to say—we note that he seems to be disputing
with the executor concerning certain items of pro-
perty which the executor claims for the estate, and
Perera sets up a private claim on his own account.
It may be that neither of these petitioners should be
appointed curator.

We shall simply set aside the order committing
the curatorship to the executor and send the matter
back to the district court in order that the district
judge may in his discretion after due enquiry appoint
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some fit person. We see no reason to interfere
in the executor’s favour with the district judge’s
order as to costs. We shall therefore leave him to
pay the costs of his petition including costs of his
appeal. The costs of the other petition (including
appeal costs) may be left to be disposed of hereafter.

Dias, J.—I quite agree with my learned brother
that the order of the district judge must be set aside.
The executor on his own showing is quite unfit to
be appointed curator over the minors, and the peti-
tioner Henry Perera, in my opinion, is not in a better
position. He seems to set upa claim on his own
account to some of the estate property, so his interest
18 adverse to that of the minors. Under the circum-
stances, the best course to be followed is to send the
case down to the district court for further enquiry
and for the appointment of a disinterested person as

the curator of the minors.
Set aside.

(0
Present :—CLARENCE and Dias, JJ.
(July 10, 1891.)

D. C. Kandy,
No. 4,417.

Practice—Order fizing case for hearing—Appealable
order—Courts Ordinance, 1889, section 75.

} Le Mgsurier v. LE MESURIER.

An order fixing & case for trial is not an appealable
order under section 75 of the Courts Ordinance, 1889.

This was an action by a wife for a separation from
bed and board with the custody of the children. In
his answer the husband pleaded to the jurisdiction
of the court. Upon the filing of defendant’s plea,
the case was fixed for May 18 for argument thereon,
but. on May 11 plaintiff’s proctor moved to discharge
this order and fix an early day for the hearing of
the action. Defendant’s proctor had no notice of
this application, but was in court when it was made,
and was heard in opposition to it. The district
judge allowed the application, and ordered the case
to be entered on the trial roll for hearing on May 28,

The defendant appealed.
Dornhorst, for the appellant.

Withers, for the respondent, took the preliminary
objection that no appeal lay. It is true that section
75 of the Courts Ordinance, 1889, gives the right of
appeal against any “order” of a district court, but
the direction of the court now appealed against is
not an “order” within the wmeaning of that section.
It is submitted that “order” must be limited, for
purposes of appeal, to “final order”. Section 75
uses the terms “judgment”, “decree”, and “order”,
respectively appropriate to the expression of the

court’s decision in an action at law, in a suit n
equity, and in any matter other tban an actiou or
suit. Each of these imports a final decision so far
as concerns the court pronouncing it, the only differ-
ence being in the form of the proceeding in which
it is passed. Onslow v. Commissioners of Inland
Revenue, L. R. 25 Q. B. D. 465. The repealed Ordi-
nance No. 11 of 1868 (section 79) used the same
terms, “judgment, decree, or order” in conferring
the right of appeal, but that Ordinance clearly
contemplated “interlocutory” orders also, as is
shown by section 75; and so appeals against inter-
locutory orders were formerly permitted, but they
cannot be now.

Dornhorst, for the appellant. The appeal clearly
lies. The argument to the contrary is exactly in
the teeth of the Code. Section 75 of the Courts
Ordinance permits the appeal against any “order”,
and “order” is defined by the interpretation clause
(section 5) of the Procedure Code. The definitions
of “decree” and “order”™ put it beyond doubt
that the former is used to designate a final
decision, in whatever form of proceeding
pronounced, and the latter an interlocutory order
merely, such as that now in question. Accordingly,
an order rejecting a plaint, which is final in its oper-
ation, is classed as a “ decree”. The district judge
has in effect overruled the defendant’s plea to the
jurisdiction without hearing him, for the previous
fixture for its discussion has been removed and a
day fixed for the hearing, presumably on the merits.

Withers, in repls. Even assuming the appeal
lies, the defendant, if he alleges the order was
made ez parfe, should have moved the district court
to vacate it, and not have appealed direct.

The judgment of the court was delivered by :—

CLARENCE, J. —This appeal is dismissed with costs.
On April 21 the learned district judge in the presence
of both parties fixed May 18 for discussion of the
defendant's objection to the jurisdiction. Thereafter,
on May 11, plaintiff’s proctor applied to the court to
alter that arrangement. It does not appear that
previous notice of - that application had been
given to the other side, and it would not have been
proper to ask the court ez parte to alter an arrange-
ment already made infer partes. We cannot, how-
ever, regard what took place on May 11 as ex parte,
because the defendant’s proctor wus in court and was
heard in opposition to the application. The district
judge then altered the arrangement previously made,
and directed the case to be entered in the trial roll
for hearing on May 28. Defendant seeks to appeal
from that order. Itis a matter within the discretion
of the court to fix days for hearings, trials,and argu-
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ments, and in my opinion a direction given by a
district judge fixing a particular day for consideration
of a caseis not an appealable order within section 75
of the Courts Ordinance. If either party has been
aggrieved by the fixture made by the court, that may
be taken into consideration by the court of appeal in
the event of appeal being taken against the substan-
tive order made by the district court on the day so
fixed. It was however argued that the learned
district judge here did something more than merely
alter the date previously fixed, in that he directed the
case to be set down for trial. I see nothing to appeal
from in the so-called “order” from that point of
view. The defendant of course had a right to have
his plea to the jurisdiction disposed of, and it doubt-
less would be disposed of when the case came to be

heard on May 28.
Appeal dismissed.

S0

Present :—BurNsiDE, C. J.
(March 3 and 4, 1892.)

P. C. Gampola,
No. 11,442.

SAMINADEN PuLLE v. CORNELIS
Arpu,

Theft—Claim of right—Bona fides—Colourable title —
Criminal law.

. When a person charged with theft sets up a claim of
right to the property, it is not necessary for such defence
to prove that he had even a colourable title to
the property. It is sufficient if he bona fide believed the
property to be his.

The defendant was charged with theft of a cer-
tain quantity of arecanuts, the complainant alleging
the defendant had plucked the nuts from trees in
a garden belonging to him. The defendant admit-
ted the plucking and removal of the nuts, but claim-
ed the garden as his own property. Upon the
evidence the magistrate held that the defendant
had not even *“a colourable title” to the land, and
convicted the defendant.

The defendant appealed.

Dornhorst, for the appellant.
There was no appearance for respondent.

Cur. adv. vult.

On March 4, 1892, the following judgment was
delivered :—

Bornsipg, C. J.—The learned magistrate in this
case, whilst correctly stating the crucial matter for
his decision, has misapprehended the effect of the
defence and the bearing of the evidence on it.

‘the question in whom the title 1o the land really lies,

Bona .

Jides is a good defence, independent altogether of arrest, attach, distrain, seize, sequester, imprison, and

and it may prevail although the defendant may not
have, as the magistrate puts it, “a ghost of a right
to the land”. The policy of the law in theftuous
matters is to ascertain quo animo the property was
taken. It is impossible to read the evidence without,
in every line of it, discovering that the accused be-
lieved that he had the right to the fruit; and I my-
self go further and say that, if the evidence points
to anything, it is that the complainant is seeking
upon some recent conveyance to silence an objection-
able antagonist in title, who has had possession long
before the complainant became a purchaser.

The accused took the fruit openly as before, and
not as a thief would, and the complainant’s witness
Thammal, who agreed to buy and yet did not buy
“gtolen property”, is not free from the suspicion
that he was deeply interested in the success of the
complainant’s move.

The magistrate says : * if the accused had proved
some colourable title to the land, I should bave been
satisfied ; because if this Jefence is to be accepted,
every thief of predial products has only to set up
a claim to the land.”

This will only happen when a magistrate fails to
discriminate between mere fictitious assertion of a
claim to the land and a bona fide claim of right,
even though there may not be éven “a colourable
title” to the land.

Conviction set aside and the accused acquitted.

Reversed.

10
Present :—BURNSIDE, C. J., CLARENCE and Di1as, JJ.
(September 1 and 11, 1891.)

D. C. Colombo, | THE BANK oF Mapras v. PoNnE.-
No. C469. | samy MooDELLY.

Sequestration—Action by corporation— Principal offi-
cer—Shroff of bank—Power of attorney, sufficiency
of —Affidavit— Practice—~Civil Procedurs Code,
sections 658, 654, 655.

In an application for obtaining sequestration of a
defendant’s property under section 653 of the Civil
Procedure Code, the affidavit required by that section
to establish that the defendant is fraudently alienating
his ];lropert need not necessarily be that of the plain-
tiff himself, but may be that of any person having
knowledge of the facts.

The shroff of a bank corporation is a ‘ principal
officer” of such corporation within the meaning of
section 655 of the Code, and is competent to make
affidavit in substitution for the affidavit of the plain.
tiff required by sections 650 and 653.

A bank corporation sued by attorney, who was
authorized by his power “to sue for, recover, and re-
ceive” every debt due to the corporation; *to sue,

condemn and out of prison again to release, ac¢quit.-and
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discharge all persons”; “to sign, draw, make, or en-
dorse any other security or securities in which the said
bank is now or may hereafter be interested or concerned,
or to which the signature of the said bank may be
necessary or required” ; and further * to sign, deliver, a.nd
execute all deeds, conveyances, and assurances to which
the said bank may become a party, aud generally to
act, do, manage and transact all and every such matters
and things in and about the premises in as full and
ample a manner as the said bank eould do.”—

Held, that under the authority contained in the
above power, the attorney could bind the bank by deed
in all matters appertaining to a suit which he was
authorized to bring, and in any proceeding for seques-
tration in such suit he was competent to execute the
hond required to be entered into by the plaintiff under
section 654 of the Code.

This was an action by the Bank of Madras, a bank
constituted under the Indian Presidency Banks Act,
1876, against the defendant on certain promissory
notes. Upon filing the plaint, the plaintiff upon
petition moved for and obtained a mandate of seqes-
tration under section 653 of the Civil Procedure
Code on the ground of fraudulent alienation of
property by defendant. The affidavit upon which
the mandate was obtained were those of Donald
Noble, manager aud attorney of the bank, who had
also as attorney signed the proxy of the plaintiff's
proctor, and of C. Ramalingam, the shroff of the
bank. The affidavit of Donald Noble, among other
things, stated that he had examined the books of
the bank, and found from them that the defendant
wan indebted to the bank 1n the amount claim-
ed on the promissory notes in question, that the
bank had no adequate security for the same, and
that upon certain information given him by C.
Ramalingam, the shroff, he verily believed that
the defendant was, with a view to avoid pay-
ment of his debt to the bank, alienating his
property. The afflavit of C. Ramalingam, after
stating the circumstances of the defendant's
trade in Ceylon, his departure from Ceylon, and his
indebtedness to the bank at the date of such de-
parture, set out certain facts upon which he based
his belief that the defendant was fraudulently alien-
ating his property ; and the affidavit proceeded to
state that the promissory notes in question were all
endorsed to the bank by the defendant by himself or
by his attorney, and that the discount proceeds of
the notes were placed to the credit of the defend-
ant’s current account at the bank. The security
bond required to be given by plaintiff under section
654 of the Code, prior to the issue of sequestration,
purported to be executed by the plaintiff bank by
their attorney Donald Noble.

The wandate of sequestration having issued,
and certain property having been sequestered, the
defendant thereafter moved to dissolve the seques-

tration. This motion was after discussion disal-
lowed by the district judge.

The defendant appealed.

Dornhorst (Wendt and Sampayo with him) for the
appellant. This sequestration was wrongly issued,
and should have been dissolvel on defendant’s
application. The requirements of the Code have
not been complied with in plaintiff's application.
Those requirements must be strictly enforced, for
this court has pointel out (D. C. Colombo, No.
36,919, Ram. (1864) 120) that * sequestration heed-
lessly granted .nay be ruin to a commercial firm”,
that it is “a burdensbme and expensive process
which should not be grauted unless under an impera-
tive necessity”, and that this court thinks itself
“bound to be particularly strict”. The present
application was irregular, in that the affidavits used,
those of Mr. Noble and the bank’s shroff, did not
comply with the law. As to Mr. Noble’s, no doubt
he could make affidavit on behalf of the corporation,
but that is only if he is “a person having personal
knowledge of the fact of the cause of action”, and
he must “ depose from his own personal knowledge”
(section 655), Now, Mr. Noble’s affidavit is relied
upon for proof of the debt, and all he says is that he
assumed the managership subsequently to the incur-
ring of defendant’s debt,and that froman examination
of the books(which he did not keep himself) defendant
appears to be indebted. That is not enough. Then
as to the shroff's affidavit, he is not a * principal
officer” of the bank, aud does not even call himself
such, He does not establish that defendant’s quit-
ting the island was with the fraudulent intent to
avoid payment, or that there was fraudulent aliena-
tion of property, and the fact he deposes to
of his own knowledge do not lead to that con-
clusion. By the terms of section 653, it is the
“ plaintiff’s own affidavit” (orin the case of a cor-
poration, the principal officer’s) that must estab-
lish both the debt and the fraudulent alienation,
and the affidavit of the shroff cannot be allow-
ed to eke out that of the manager in this res-
pect. Then, the security bond, the execution of
which is a condition precedent to the issue of the
writ, was invalid, Mr. Noble not having had the
power to bind the bank by such an iustrument.
His power is filed, and it does not empower him to
sue out sequestration—a special remedy—or to exe-
cute such a bond. The defendant’s application to
recall the writ should therefore have been allowed.

Layard, A.A.-G. (Browne and de Saram with him)
for the respondents. The application for sequestra-
tion was in every respect regular. As to the affidavits,
it is clear that both Mr, Noble and the) shroff are
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“principal officers’” of the bank, and eitker could have

653. Mr. Noble swears to his belief that defendant

fraudulently aliepated his property, and also left
Ceylon abandoning his property to irresponsible
persons, and he gives the sources of his information
and the grounds of his belief. The shroff Ramalin-
gam establishes the indorsing of the notes by
defendant, and his departure from the island with-
out appointing any representative. The terms of the
latter part of section 653, “by affidavit”, certainly
do not limit the affidavit to that of plaintiff himself.
As under the repealed Ordinance No. 15 of 1856
such affidavit might be thut of a third party quite
unconnected with plaintiff or defendant, Mr. Noble's
power of attoruey is amply sufficient to sustain the
sequestration. It not only empowers him generally
to bring and defend actions on behalf of the bank,
but specially to * arrest, attach, distrain, seize,
sequester, imprison, and ‘condemn and out of prison
again to release, acquit, and discharge all persons’.
Nothing could be fuller. The defendant’s applica-
tion was rightly refused.

Dornhorst, in reply.
Cur. adv. vult.
On September 11, 1891, the following judgments
were delivered :—

Buensipg, C. J.—A sequestration was ordered
in this case ez parte on November 17, 1890, of
the defendant’'s property, to the awmount of
Rs. 30,000.

In consequence of certain proceedings intervening
which do not affect this appeal, this sequestration
was continued until the 8th of July, when the dis-
trict judge wade a final order disallowing a motion
on behalf of the defendant to dissolve it, and the
defendant appeals.

The action is by the Bank of Madras against the
defendant on a number of promissory notes,
amounting to Rs. 23,000 and odd.

The plaintiff bank being a corporation, their
proxy to sue is signed by their attorney, Donald
Noble, who has filed a certified copy of his power of
attorney from the bank. Several objections have
been taken to the regularity of the order of seques-
tration which I will deal with seriatim. In the first
place, we may say that we see mno reasonto dissent
from the general proposition to which we were
referred in the case reported in Ramanathan, namely,
that sequestration needlessly granted may be ruin
to a commercial firm, and that it had been said thag
sequestration is a burdensome and expensive process

. which should not be granted except under an imper-
made the affidavit required of plaintiff by section :

ative necessity. To which, however, it may be
proper for us to add that sequestration is a remedy
provided for by law to litigauts ; and if the procedure
which the law prescribes, before it can be obtained,
were carefully observed and conserved in allowing it,
it cannot be said that it had been needlessly granted
or without due necessity. The sections 653, 654, and
655 of the Code apply to these proceedings. The
muin objection to the sequestration in this case is
that the affidavits on which the sequestration was
granted, and the bond of the plaintiff, are insuffi-
cient. ,

Mr. Noble, being one of the principal officers of
the bank corporation, is especially authorized to
make the affidavit of material facts which section
653 of the Code requires to be made by the plain-
tiff, who by such affidavit (with viva voce examina-
tion if the judge requires it) must satisfy the judge
that he has a sufficient cause of action, that he has
no adequate security, that he does verily believe
that the defendant is fraudulently alienatiug his
property to avoid payment of his debt.

The proviso to section 655 requires that where
the person making the affidavit is other than the
plaintiff himself, he must have personal knowledge
of the facts of the cause of action, and must in his
affidavit swear that he deposes from his own per-
sonal knowledge of the matter.

I now turn to the affidavit of Mr. Noble. He
gwears that he is the agent and manager of the
bank, that he has examined the books of the bank
and finds that the defendant is indebted to the
bank in the sum claimed in the action, and that he
verily believes (giving the grounds for his belief)
that defendant and those representing him have
fraudulently and with intent to avoid payment of
the debt alienated the property of the defendant.
I do not think it posible to say that this affidavit
does not in every particular comply with the require-
ments of the law referring to the affidavit of the
plaintiff. But the Code requires in addition that
the plaintiff shall at the same time further establish
to the satisfaction of the judge by affidavit, or, if the
judge should so require, by viva voce testimony,
such facts as shall cause the judge to infer that the
defendant is fraudulently alienating his property
with intent toavoid payment of the debt, or that he
has quitted the island, leaving property belonging
to him.

Now, it was contended thatthe affidavit here refer-
red to must be the affidavit of the plaintiff himself.
The affidavit in this case was not the affidavit of the
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plaintiffs or of the principal nanager, Mr. Noble, but
of Ramalingam, the shroff of the bank.

In my opinion there is no room for this contention.
The words of the law are sufficiently large to embrace
the affidavit of any person who can speak to the facts
from personal knowlelge. The coatext of the Code
makes this clear. Where it intends that the affi lavit
shall be that of the plaintiff himself, it says *“ by his
own affidavit”’—in this instance it says gener.lly
“ by affidavit.,”” But even assuming for the sake of
argument that it was the personal affidavit of the
plaintiff that was required, it may be, as I have shewn,
made * by any principal officar’” of the corporation,
and Ramalingam swears that he has been shroff of
the bank for 20 years; and the shroff of a bank cer-
tainly comes within the category ¢ any principal offi-
cer.”” Ihold therefore that this objection signally fails.

Then it was contended that the affilavit did not
disclose sufficient material to ground the inference
which the law requires. Turning to the affidavit
itself, I find that it discloses facts within the personal
knowledge of the witness, from which any judge
would be justified in inferring that the defendant was
fraudulently alienating the property with intent to
avoid payment of the debt and that he had quitted the
Island leaving property belonging to him. Moreover,
the judge granted the sequestration on these facts, and
we cannot assume that he did not draw the inference
on which alone he was justified in acting. The ob-
jection, therefore, to the sufficiency of the affidavit
fails.

I now come to the next objection. By section 654
of the Code it is required that ‘ before making the
order the judge shall require the plaintiff to enter
into a bond, with or without sureties, to the effect
that the plaintiff will pay costs and damages that
may be awarded &c.” The plaintiffs’ security bond
was executed by Mr, Noble as attorney of the bank,
and it was contended that Mr. Noble had no power to
bind the corporation by such a bond. This has ne-
cessitated a close scrutiny of the power of attorney
on which he represented the plaintiffs in the suit. It
recites that the intention of the bank was to appoint
« Mr. Noble attorney and agent for all and singular
the purposes hereinafter mentioned,” and it then
appointed him the true and lawful attorney of the
bank at Colombo ¢ to sye for recover and receive
from all persons” every debt &c. due to the bank, and
also ¢ to nominate attorneys, solicitors and proctors,
to sign warrants to prosecute and defend, and to sue,
arrest, attach, distrain, seize, sequester, imprison
and condemn and out of prison again to release
acquit and discharge all persons whomsoever who
shall or may be indebted’’, and also ** to sign, draw,
make or endorse any other securify or securi-

S ———,

ties in which the said bank is now or may hereafter
be interested or concerned or to which the signature
of the said bank may be necessary or required,” and
further ¢ to sign, deliver and execute all deeds, con-
veyanc2s, and othaor assurances to which the said
bank may become a party, and generally to act, do,
manage and transact all and every such matters anl
things in and about the premises in as full and ample
a mannor as the said bank could do;" concluding
with an agreement “ to ratify and confirm all and
whatsoever the said Mr. Noble shall lawfully do or
cause to be done in and about the premises.”

I have no doubt whatever that under the general
powers contained in this instrument Mr. Noble
could bind the bank by deed in all matters apper-
taining to a suit which he was aunthorized to bring,
and under the special powers also he was authorized
to ““ sequester’” where sequestration was applicable,
and in respect of such sequestration he was specially
authorized to execute every security to which the
signature of the said bank was necessary, and hence
the bond in this case is a good binding bond of the
plaintiff bank.

The appeal must therefore be dismissed with costs.-

CLARENCE, J.—I am of the same opinion and have
nothing to add.

Dias, J.—I am of the same opinion.

Appeal dismissed.

20!

Pregent :—CrarencE and Dias, JJ.
(March 18 and April 8, 1892.)

C. R. Galle,

No. 940. } JAYASEKERA v. JANsz.

Appeal—Security— Dispensing with security by con-
sent — Application to appeal out of time— Practice —
Civil Procedure Code, section 756.

The provisions of the Civil Procedure Code as to
security in appeal are intended for the benefit of res-
pondent parties, who may waive such benefit at their
option.

Accordingly, where a respondent consented to dis-
peuse with security in apYea —

Held, that the apl;eal nfv without security, notwith-
standing the provisions of section 756 of the Civil
Procedure Code.

Application for leave to perfect appeal out of time.

The defendant in this action filed a petition of ap-
peal from the judgment of the commissioner within
the appealable time, and, the plaintiff°’'s proctor
having consented to dispense with security in appeal,
the case book was forwarded to the Supreme Court
without such security, The Registrax, howevyer,
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returned the record for want of security in appeal.
Thereupon the defendant by petition applied for
leave to perfect appeal out of time under Chapter LX
of the Civil Procedure Code, and the matter
of this application came on for determination on
March 18, 1892,

Wendt, for appellant,

Dornhorst, for respondent. '
Cur. adv. vult.

On April 8, 1892, the order of the Supreme Court
accepting the appeal was delivered by :—

CLARENCE, J.—This case comes before us in the
guise of an application for leave to appeal out of
time. In my opinion the appeal should be accepted
for the short reason that the defendant did appeal in
time, but his appeal was refused by our Registrar
under a mistaken view of the law. It appears that
the defendant filed his appeal petition in time, and
that the plaintiff by his proctor consented to dispense
with security. The Registrar seems to have thought
that a party cannot dispense with security. There I
think the Registrar was wrong. The provisions as
to security were framed for the benefit of respondent
parties and there is nothing to prevent a respondent
party waiving the benefit if he thinks fit to do so.

No order as to costs of this application.

—————
Present :—Crarence and Dias, JJ.

(December 11 and 16, 1891.)
D. C. Colombo, }

No. C 469.

Practice—Service of summons—Service on proctor—
Service out of the jurisdiction —Substituted service
—Appearance—Civil Procedure Code, sections 29,
69, 72, 85.

Tue Bank or Mapras v. Ponne-
saMy MooDELLY.

The defe dant in an action by way of summary pro-
cedure on liquid claims was represented upon appear-
ance to the summons by a proctor, whose proxy autho-
rized him generally to defend the action. By virtue of
this proxy, the proctor took exception to the procedure,
and after an appeal to the Supreme Court the plaintiffs
were directed to proceed by way of regular procedure.

The proctor also applied to dissvlve a sequestration of

defendant’s property, and unsuccessfully appealed
against the refusal of his application. The f:unﬁﬁs
then issued summons by way of regular procedure, and
service was effected on the proctor

Held, affirming the judgment of the district court,
that the service on the proctor was a good service under
saction 29 of the Civil Procedure Cod -.

This was an action by the Bank of Madras as
holders, against defendant as indorser, of 28 promis-
sory notes. The case is reported, at two previous
siages,in9 8. C. C. 169, and ante p. 22. The defend-

ant now appealed from a refusal of the district court
to set aside a judgment [or plaintiffe entered up er
parte for default of appearing and answering.

The facts material to this report are fully stated in
the judgment of CLaurxce, J.

Dornhorst (Wendt and Sumpayo with him) for the
appellant. The orlers and decree appealed from
were irregularly made, there having been no legal
service of summons on defendant, and should have
been set aside on defendant’s motion. Under section
59 of the Code summons must be personally served.
Admittedly there was no such service in this case,
But defendant being out of the Island and the fiscal
having returned the summons unserved, upon plain-
tiffs’ motion the court directed substituted service
under section 60 by posting sammons under register-
ed cover to defendant’s address in India and by serving
a duplicate summons on Mr. Perera, proctor. It is
submitted that this was irregular, for substituted
service is expresely made applicable under section 60
only to cases where the defendant is within the Island.
Even if the posting of the summons to defendant in
India be regarded as an attempt to serve out of the
colony under section 69, the attempt failed because
the registered letter was returned undelivered. As
to service of duplicate summons on Mr. Perera, it is
of no effect because it was substituted service, which
as already submitted was not applicable. Nor can it
be regarded as good originil service. Mr. Perera
was not defendant’s proctor at the time and had no
authority to accept summons. He had indeed ap-
peared for defendant on a previous proxy, but that
proxy was limited to the action as it was then consti-
tuted. The action originally was one of summary
procedure under Chapter LIII of the CoCe, and the
previous proxy related and must be taken to have
been limited to those proceedings. That form of
action came to an end when the Supreme Court in
the first appeal converted the action into one of or-
dinary procedure, and Mr. Perera's proxy then be-
came exhausted. The action thereafter became
virtually a new action, necessitating fresh summons
and fresh appearance. The service of this fresh
summons on Mr. Perera at this stage was bad and
did not bind defendant, and thie decree based there-
on is a nullity. Further, the ez parte trial and the

decree nisi following upon it were irregular. For,
previous to the date of the ex parte trial, the defend-
ant did appear through Mr. Perera in this new
I action. The court therefore had no jurisdiction to
| proceed under section 85 as for a default of appear-
l ance, and the decree nisi should have been set aside
, on defendant’s motion. [Counsel then argued the
' cagse on the merits, contending that sufficient.cause
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had been shewn to permit of defendant being let in
to defend. ]

Browne (de Saram with him) for the plaintiffs res-
pondents. The learned district judge was right in
refusing the defendant’s application and making the
decree nisi absolute. It is submitted there was
proper service of summons. This was not a case of
substituted service, but of original service. In the
first place, there was sufficient service out of the co-
lony. Under section 70 of the Code, the court could
prescribe the mode of such service, and in this ins-
tance it directed the summons to be posted under
registered cover. Such posting was service without
delivery of the letter, especially as non-delivery ap-
peared to have been due to refusal of acceptance by
defendant who evidently knew what the letter con-
tained. Again, the service on Mr. Perera was equi-
valent to service on defendant. Mr. Perera’s previ-
ous proxy was not limited to any purpose, but was
an ordinary one authorizing him generally to defend
the action. The action was one and the same all
throughout, the mode of procedure only being differ-
ent, and it is submitted that Mr. Perera represented
defendant at all stages of the action on his first
proxy, though he purported to file a new proxy after
the issue of fresh summons. Under section 29 of
the Code, service of process on a party’s proctor is as
effectual for all purposes as service on the party
himself and therefore the defendant in this case must
be taken to have been duly served through his proc-
tor. As to the er parte trial and the decree nisi, the
proceedings, it is submitted, were regular, The de-
fendant had indeed appeared for certain purposes—to
resist the proccedings by way of summary procedure
on liquid claims, and to apply for dissolution of the
sequestration issued in the action—but he did not
appesr to answer the plaint under the exigency of the
new summons, within the meaning of section 72.
There was thus default in ¢ appearing’’ and the pro-
cedure laid down in section 85 was properly followed.

Dornhorst. in reply. The term ¢ process’ as used
in section 29 does not include a sumnons : it mani-
festly cannot, because before summons a defendant
will not have a proctor in the action. ** Process” in
that section must be taken to mean court's directions
other than and subsequent to summons.

Cur. adv. vult.

On December 15, 1891, the following judgments
were delivered :—

Craxexce, J.—This case has now been argued in
appeal for the third time. Upon the first occasion
defendant succeeded in his contention that the
summary procedure under Chapter LIII of the

Code is not applicable. Upon the second occasion
defendant failed in his endeavoar to get rid of the
sequestration which the district court had issued
in November last year. Defendant now appeals
from a refusal of the district court to set asidea
judgment$ entered up ez parte for default of appear-
ing and answering.

It is desirable, in order to a disposal of this
appeal, to go carefully through the proceedings
which have taken place.

Plaintiffs declare on a number of promissory
notes and sue to recover a sum of about Rs. 26,400.
The action was begun in November last year ; the
plaintiff obtained a sequestration of property of
defendand in Colombo upon grounds considered in
the second judgment of this court, and sumnions was
then issued under Chapter LIII of the Code, the plain-
tiffs endeavouring to proceed by the summary proce-
dare under t:at chapter. In December last year and
subsequently defendant was represented in the
action by his attorney Ayaturai Moodeli, Mr. C.
Perera, proctor, appearing in the case on proxy in
the usual manner, Two proxies to Mr. Perera
are filed in the paper-book, one bearing date
December 22, 1890, and the other January 5, 1891.
Each of the proxies empowered Mr. Perera to
defend the suit generally, and under these proxies
Mr. Perera conducted the defence, including two
appeals by the defendant to this court. In June
this year the case came before us upon cross ap-
peals by both parties, and we then held that plain-
tiffs were wrong in their attempt to proceed under
Chapter LIII, and left it open to plaintiffs to proceed
in the ordinary manner. About this time also the
defendant was appealing from a refusal of the
district court to dissolve the se juestration, and that
appeal was dismissed in July.

It was then decmed desirable on plaintiffs’ part
to issue & fresh summons in the ordinary form.
Plaintiffs’ manager, Mr. Noble, made affidavit of
defendant’s attorney having left Ceylon and defend-
ant himself being resident at a certain village in
Tanjore, and an application was made to the district
court to allow service on the defendant out of the
jurisdiction. The learned district judge then
directed, as I understand, that the summons be
served by posting it in a registered letter a.ddressed
to the defendant at the indicated address in Tan-
jore, and also directed a duplicate service to be made
on Mr. Perera. This order was made on July 24.
The summons thus issued allowed 23 days to appear
and answer. The service upon Mr. Perera was
effected.

If this appeal had to turn upon-the servicer in
India, I should feel difficulty-diw holding “that 'any
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service in India has been established, but plaintiffs
have the service on Mr. Perera to fall back upon.
Defendant had already appeared in the action as far
back as January by his proctor Mr. Perera, but ib
was—and I think rightly—deemed necessary to
serve him with process under the general procedure,
calling on him to answer. Now, by section 29 of
- the Code, service of process on a party’s proctor is
sufficient, unless the court otherwise directs, and
Mr. Perera was the defendant’s proctor, He had
been defendant’s proctor from January. Appel-
lant’s counsel indeed contended that a summons is
not * process” within the meaning of section 29.
Process in general includes summons, but in the
ordinary case it would not be possible for a plantiff
w serve his summons through his defendant’s
proctor, for the simple reason that until the defend-
ant has appeared by a proctor he has no proctor
recognizable in the ocase. The present cas2 is
different. Mr. Perera had already status in the case
as defendant’s proctor, and the service on him of
process calling on defendant to answer the plaintiffs’
claim was a good service on the defendant.

The process served on the defendant tliough
Mr. Perera is dated July 28, and was served the
same day. It was, so far asis material for the
purposes of this appeal, in these terms—*You are
¢ hereby summoned to appear in this court either
*“ in person or by proctor within 23 days from the
« date hereaf, exclusive of such date, at 10 o'clock
¢t of the forenoon to answer the abovenamed plain-
“tiffs and you are hereby required ta take natice
‘ that in default of your so appearing the action
“ will be proceeded with and heard and determined
“in your absence.” This is the ardinary form of
summans provided by thé Cade for the commence-
ment cf an action.

\Vith regard to appearance, the defendant had
already appeared in the action by Mr. Perera, and
if he had not so appeared the service on him through
Mr. Perera could nat have been effected, but defend-
ant had not, until this process was served on him,
been called upon in the ordinary form to answer tle
plaint. On August 20, the firss day availalle,
the defendant had not taken any further steps, and
the plaintiffs moved that the vase be set down for
hearing ez parte, according to the provisions of section
85 of the Cade, and it is material to note what took
place on that day. We have the learned district
judge’s note of what took place. Counsel appeared
for Mr. Perera —nat, be it observed, for the defend-
ant—and cantended that the service, including tl.e
gervice on Mr, Perera, was not proper service on

defendant, and that Mr, Perera’s proxy did not ex-
tend to the general defence of the action, but enly to
the abortive proceeding under Cbapter LIIE. The
district judge held that good service on defendant
bad been made, and then fixed the case for ex parte
trial on September 4,

I pause here to say Mr. Perera’s cantention, that
his proxies did not empower him to represent the
defendant at this stage of the case, was untenable.
Mr. Perera seems to have contended that the proxies
only extended to the resisting plaintiffs’ attempt to
proceed summarily under Chapter LIII, I will not
stop to consider how far any such limitation of a
proctor’s autharity could be recognised by the court,
It is unnecessary to discuss any question of that
kind. The two proxies filed by Mr. Perera in De-
cember 1890 and Janunary 1891 distinctly authorised
him to defend the action generally. The plaint con-
tained the plaintiffs’ declaration against the defend-
ant. What procedure the plaintiffs should or would
adopt for obtaining the relief asked for in the plaint,
was another matter. The proxies filed by Mr. Perera
clearly empowered him to rosist whatever proceed-
ing plaintiffs wight adopt in the action.

The district judge had fixed she ez parfe trial
under section 85 for September 4, but the trial seems
to have been adjourned to September 18. In the
meantime, on September 17, Mr. Pervera filed a new
proxy purporting to be under authority from two
attorneys of defendant (other than the original
attarney) and maved for an arder nisi to set aside the
order of July 21 as to service, and also the order of
August 20 setting down the ocase for ez parte trial.
This application was accompanied by an aflidavit
made on September 17 by defendant’s new attorneys,
I cannot find record in the paper bLook of the issue
of any order uist on this application of defend-
ant’s, or of any fiat by the district court al-
lowing the application for one, but it should
seem that in some form or other defendant's
application was recognised by the district eourt
and was discussed in the disivict comt on Sep-
tember 28,

Meanwhile, when the ocase came on for ez parte
trinl upon September 18, we find the learned
districk judge noting that Mr, Perera for defen-
dant applied that the ex parte trial should stand
over pending the returnable day of ¢ the order
nisi”, referring no doubt to defendant’s applica-
tion just mentioned. Plaintiffs’ counsel then dis-
claimed having received notice of any arder nisi,
and the es parte trial proceeded, resulting in a
decree nisi for plaintiffs under section 85 of the
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Code. The decree nisi was made on September 18
and defendant had till September 30 to show
cause.

On September 28, defendunt’s application, al-
ready mentioned, to set aside the service of the
summons and the order for ez parte trial came on
for discussion. Defendant’s counsel repeated the
contention that at the time when the district court
allowed service through Mr. Perera, Mr. Perera had
no proxy authorising him to represent defendant.
The district judge dismissed defendant’s application
——order of dismissal dated October 5.

Again defendant showed cause against the decree
nisi and the discussion took place on October "7,
when the district judge made the decree absolute.

The defendant now appeals from these last two
orders of the district court, vig : the order made on
October 5, refusing to set aside the service and
order for ez parte trial, and the order of October 7
making the decree absolute; and substantially the
question for decision is—whether, instead of making
the decree nisi absolute, defendant should have been
let in to answer and defend. There are, in fact, two
questions : first, were the proceedings under which
the decree nisi was entered vitiated by any irregu-
larity, and if that question be answered in the
negative, then secondly, ought defendant to be still
let in to defend on the score of reasonable grounds
for the default on which the decree nist was made.

Now, so far as concerns the first of these questions,
I think that the decree nist was properly entered
up. I was at first struck by the circumstance that
the learned district judge purported to make the
decree nisi for default of appearance, whereas the
defendant had really appeared in the action by his
proctor Mr. Perera as far back as December, 1890,
otherwise he could not have been served through
Mr. Perera. But when you consider how the matter
really stood, the order is right. Under the ordinary
procedure in an action, the proceedings begin by
the defendant being sumwmoned to appear and
answer. Section 72 and subsequent sections pre-
scribe what is to be done. On the returnable day « if
“ the parties appear in court the defendant shall
“be called upon to answer the plaint.” If the de-
fendant “ fails to appear ob the day fixed for his
appearance and answer,” the court, if satisfied that
the defendant has been served with summons, is
required by section 85 to fix the case for ez parte
hearing in order to a decree nisi. Now, the present
case stood upon an unusual and extraordinary
footing. The case was already over 6 months old
when the plaintiffs had to take the step of calling on
the defendant to answer to the plaint—a step ordi-

narily taken at the very beginning of an action. This '

i

was in consequence of plaintiffs having unsuccess.
fully attempted to use the special procedure under
Chapter LIII. Batthough the defendant had in fact
‘“appeared” in the action 6 months ago, it was now
necessary for him within the meaning of section 72
to **appear to answer” under the ordinary proce-
dure, viz. to attend the court either in person or by
his proctor and file his answer. Then, says section 72,
“if the parties appear in court,” *the defendant
shall be called upon to answer the plaint,” and
section 85, as already mentioned, provides what is to
bappen if plaintiff attends and defendant does not.
Defendant’s original “appearance ” in the action 6
months back was not the ““ appearance "’ needed now,
Defendant had to appear in court in person or by
his lawyer to answer. Did defendant so appear ?
I think that he did not, and though the learned
district judge's expression that defendant had not
“ entered appearance” is a little misleading, he was
sabstautially right in his order, because the defend-
ant had pot appeared in court to answer the plaint,
within the meaning of section 72. It is true that
defendant’s proctor Mr. Perera was in court, but
only to contend that he did not now represent the
defendant. We have the learned district judge's
note that counsel appeared before him on the return-
able day of the summons, not for the defendant but
for Mr. Perera, and argued that Mr. Perera did not
represent the defendant bevond the abortive pro-
ceedings under Chapter LIII. Therefore I think
that the learned district judge was right in holding
that on the returnable day of the summons, which
called on defendant to appear to answer, the defend-
ant did not so appear, because Mr. Perera expressly
disclaimed representing the defendant. It would
have been futile for the district julge to * call on
the defendant to answer the plaint ” when no one
attended to represent him. Not only was it contend-
ed on September 18 that Mr. Perera’s authority to
represent the defendant had expired with the pro-
ceedings under ChapterLIII, but the same contention
was again pressed upon the district court upon
defendant’s formal application to get rid of the ser-
vice through Mr. Perera, and it was reiterated in
appeal before us.

We must therefore answer the first question in the
negative, and hold that the crder for ez parte trial
was rightly made.  The only remaining question is,
whether defendant has shown any circumstances
amounting, within the meaning of section 86, to
« reasonable grounds for his default ” in appearing to

answer,

As to that, if we look at tbe history of the matter,

res ipsa loguitur. At the outset of the case; im
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November 1890, plaintiff obtained a sequestration
of defendant’s property in Colombo upon materials
going to show prima facie, that defencant was fraudu-
lently alienating his property. That sequestration
defendant unsuccessfully attempted to dissolve and is
still on foot. Plaintiffs {hen committed a mistake
in their procedure and attempted to proceed under
Chapter LIIT, which did not apply. This defendant
was within his right in resisting. He did resist if,
and by our order in appeal made last June, plaintiffs’
attempt to proceed under Chapter LIII was finally
knocked on the head and plaintiffs were told that
they could only proceed under the ordinary procedure,
For that plaintiffs bad to call on defendant to appear
in court to answer to the plaint after the ordi.
nary fashion, and what subsequently took place
can only be described as a determined and
protracted endeavour on defendant's part to evade
service of plaintiffs’ process. Ayaturai Moodali,
who as defendant’s attorney origivally instructed
Mr. Perera for the defence, is now found to have
vanished, leaving no trace behind, Defendant
himself is in Iudia. In May defendant gave a new
power of attorney to two new attorneys, who, how-
ever, lay by and made no sign until September,
when they came forward and instructed Mr. Perera
and also made an afldavit of a very unsubstantial
character. Defendant having a proctor on the
record, plaintiffs served the new process on him,
which under section 29 it was competent to plain-
tiffs to do. I dismiss from counsideration the attempt
at substituted service out of the jurisdiction which
in my opinion was abortive, but the service through
Mr. Perera was good. Defendant, when then served,
did not appear to answer ;on the contrary his proctor
set up a frivolous contention that when he was served
he no longer represented the defendant. Itisabund-
antly clear that the line of conduct of the defence
has been directed to baffling plaintiffs by evading ser-
vice of their process. Fortunately for plaintiffs they
gerved defendant through his proctor. But for that
they would, not improbably, have becn unable to
gerve him at all. Defendant had the opportunity of
coming in to answer and defend when he wag served
through his proctor in July. Thison a frivolous
pretence defendant abstained from doing. and he
must take the consequences, No reasonable grounds

are shown for defendant’s default, on the contrary .

there is every reason to believe that it was deliberate

and conceived in the desperate hope of being able to -

get rid of the service.
For these reasons I am of opinion that the defend-
ant’s appeal should be dismissed with costs.

Dias, J.—This case bas been so fu'lv ygene into by
my learned brother in his julgment that I have
noihing more to add to it, but I cannot let the case
pass without remarking that throurhout the pro-
ceedings the defendant scemns to have hal but one
object, that of avoiling or postponing the payment
of the debt. Lastly, the defondant attempted to
evade the service of the summons by repudiating
his own proctar, Mr. Perera. There is no foundation
for the contention that Mr, Perera represeuted the
defendant for a limited purpose only, but the proxies
tell a different tale. The defendant cannot be al-
lowed to ‘blow hot and cold, and make use of
Mr. Perera when it suits his purpose and throw
him overboard when it is convenient to doso. [T
think with my learned brother that the appeal should
be dismissed with costs,

Appeal dismissed,

(0
Present : —-CLARENCE and Dias, JJ.
(July 7 and 22, 1891.)

D. C. Negombo, | NaravEN CHETTY v, FEgRr-
No. 213. ! NANDO.

Jurisdiction —Promissory note made at vne place and
indorsed at another—Action by indorsee against
maker—Cause of action--Civil Procedure (ode,
sections 5, 9.

A promissory note made at a certain place, the maker
being described :.s of the same place, is, in the absence
of express provision to the contrary, a note payable at
that place.

In an action hrought in the district court of Negom-
bo by the indorsee against the maker, who wae res'dent
at Chilaw, of a promissory note made at Chilaw but
indorssd at Negombo—

Held. that under section 9 of the Civil Procedure
Code the distriet court of Negombo had no jurisdiction,

Action by indorsee aganinst maker of a promissory
note.

The plaintiff obtained a decree nisi for default of
appearance by defendant upon summons served, and
the decree nisi was in due course made absolute.

Subsequently, the defendant came in and upon affi.
dayit moved to set aside the decree. The district
judge refused the motion and the defendant ap-
' pealed.

Dornhorst, for appellant. The cause of action,
which was the von-payment of the note, did not
i arise at Negombo ; for the note, not being made
| payable at any particular place, was payable where
| it was made, viz. Chilaw. The court had therefore
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no jurisdiction in this case, and should have allowed
the defendant’s application to set aside the judg-
ment.

Sampayo, for respondent. The indorsement at
Negombo was sufficient to give jurisdiction.
. R. Colombo, No. 54.714, 1C. L. R. 10 ;Read .
Brown, L. R. 22 Q. B. D. 128. Further, in the case
of negotiable instruments, indorsemeunt is always
contemplated, and on the principle that a debtor
must seek his creditor, the maker of this note had to
pay where the indorsee was, viz. at Negombo. The
cause of action therefore arose there. Then, the
objection, even if valid, eomes too late. The defend-
ant did not appear to answer the plaint or to shew
cause against the decree nisi, and the judgment
ought net now to be set aside on the ground urged.

Dornhorst, in reply. The cases cited do not apply.
They were decisions under systems of procedure
where “ cause of action” was understood to consist
of the material facts in the case for the plaintiff and
could arise “partly” in one place and ‘‘partly” in
another. But “cause of action ” as defined in the
Civil Procedure Code (section 5) is different and
must necessarily arise wholly in one place. In this
instance, it was ¢ the refusal to fulfil an obligation”,
i. e, the refusal to pay the note, which it is subimnit-
ted was payable at Chilaw and not at Negombo.

Cur. adv. vult,

On July 22, 1891. the following judgments were
delivered :—

CrareNcE, J. -1 am of opinion that this order
must be set asi le an.l the defendant’s application to
have the judgment re-opened which was entered
against him by default of appearance allowed, for the
reason that the plaint discloses on its face no juris-
diction in the Negombo district court.

Section 9 of the Procedure Code allows such an
action to be brought in the court within whose local
limits of jurisdiction (1) the defendant resides or(2)
the cause of action arises or (3) the contract was
made. The contract entered into by defendant wag
made at Chilaw, and the defendant resides at Chilaw,
Then where did the cause of action against this de-
fendant arise ? The terms of the note are :—‘ Three
months after date 1 the undersigned J, M, Fernando
of Chilaw promise to pay to M. P. F. Fernando of
Negombo,” and so on.  That isa note payable by the
maker at Chilaw. See Buaton v. Jones, 1 M. & Gr.
83. That fact that the payee is averred to have
indorsed the note to the plaintiff at Negombo is im-
material for the purpose of this question. ‘Cause

of action ™ is defined in section 5 of the Code as the
wron s for the redress of which the action is brought,
inclu ling the refusal to fulfil an oblicavion. The
brea -h of contract attributable to defendant here is
an o aission to pay at Chilaw. Reud v. Brown, 22
Q. B. D. 128, cited for plaintiff, turned on the words
“cause of action wholly or in part” in the Mayor's
Coust I'rocedure Act.

Nothing is averred in the plaint which confers any
juris liction on the Negombo district court, as juris-
diction is defined in our Code.

The judgment is set aside and the case sent back
to the district court, plaintiff paying defendant’s
costs of the application in both courts.

Dias, J.—I am of the same opinion.

. Set aside.

——0:

Present :—Buensipg, C. J.,
(May 8, 1892.)

D. C. Badulla,

Criminal, ; THE QUEEN v. ViDaANE.
No. 4,130.

Criminal  Procedure—S Sentence—Imprisonment and
Sine——Warrant of distress—Further imprisonment
in liew of fine—Jurisdiction—Criminal Procedure
Code, sections 17, 878.

Where an accused person is sentenced to a fine, if
the court desires to award any term of imprisonment in
dofault of payment of the fine under section 17 of the
Crimiual Procedure Code, such award should be made
at the time of and as part of the original sentence.

Where the sentence was one of fine without any
alternative term of imprisonment, and no property being
fund upon distress issned, the court then imposed a -
term of imprisonment in lieu of the fine—

Held, that the second sentence of imprisonment was
illegal.

The defendant in this case was convicted by the
district judge upon a charge under section 317 of
the Penal Code and sentenced to imprisonment for
a period of 2 months and to a fine of Rs.25. He
was committed to prison upon the sentence of -
imprisonment on March 31, 1892, and warrant of
distress having issued for the recovery of the fine,
the fiscal returned nulla bona. Thereupon, on April
11, 1892, the district judge imposed a further
term of simple imprisonment for two months in
lieu of the fine and a second warrant of commit.-
ment was issued for the detention of the defend-
ant for this second term of imprisonment. The
Chief Justice having, upon a visit. to the jail in which



82 THE CEYLON

LAW REPORTS. [Vol. I1

the defendant was detained, considered the second
committal to be illegal caused the warrant of commit-
ment to bebrought up tobedealt with by the Supreme
Court.

Hay, A. S. G., for the Crown, intimated that he
could not support the commitment.

The Cr1er JusTicE held that under the provisions of
the Criminal Procedure Code the award of any term
of imprisonment in default of the paywment of a fine
must form part of the original sentence and that
otherwise the court must be content with the result
of the warrant of distress for the recovery of the fine
and had no power, on the distress proving fruitless,
to impose any term of imprisonment in lieu of the
fine.

The second warrant of commitment was accord-
ingly quashed, and it was ordered that the defendant
should be discharged on the expiration of the sub-
stantive sentence of imprisonment.

‘0!

Present: — CLARENCE and Dias, JJ.
(January 19 and February 4, 1892.)

D. C. Galle,
No. 55,837.

MoraMapuy Hamipu o,
70 NATCHIA.

RARIMUT-

Registration— De>ds of gift— Valuable consideration—
Priority—Ordinance No. 8 of 1868, section 39.

The operation of section 39 of the Land Registration
Ordinance, 1863, in favour of deeds registered before
deeds earlier in date, is confined to deeds made for valu-
able consideration.

Therefore, a deed of gitt does not, by reason of prior
l(iogzl;stration, prevail over another deed of gift prior in

a/

Ejectment.

The facts sufficiently appear in the judgment of
CLARENCE J.

The defendants appealed from a judgment in
favour of the plaintiff.

Dornbhorst, for appellants.

J. Grenier, for respondent.

Cur. adv. vult.

:On February 4, 1892, the following judgments
were delivered :—

CrLARENCE, J.— Plaiutiff sues to eject defendants

from a house and land. Plaintiff avers that Alip ¢ ; oo ’
i possession, which is manifestly insuflicient to  give

Usman Ahamat, who admittedly ownedthe property,
conveyed it by ded of gift dated July 15, 1876, to
his daughter Saidittu Umma ; that Saidittu Umma
in 18/7 mortgagel to Miss Austin, who bad judg-

ment on her mortgage, under which the property
was sold by fiscal and purchased by plaintiff. Plain-
tiff also sets up a title by prescription.

Defendants put plaintiff to the proof of the gift to
Saidittu Umma and set up a title in themselves
under a gift by Alip Usman Abamat of date April
23, 1876, to defendants, who are the widow and a
daughter of the donur. Plaintiff avers this gift
deed to be a forgery.

The fiscal’s sale under which plaintiff claims was
held in 1881, but plaiutiff got no conveyauce till
1889. Of the execution of the gift deed pleaded by
plaintiff there is no evidence. The execution of the
other gift deed pleaded by defendants is deposed to
by a dismissed notary, who says that the donor exe-
cuted it in his presence. The district judge bases
his judgment on the assumption that both deeds
were actually executed by the alleged donor, but
upholds plaintiff's title on the ground that his deed
is registered whereas defendants’ 18 not ; he appears
also to be of opinion that there has been possession
on the part of plaintiff and those through whom he
claims.

Defendants appeal.

The registration of plaintiff's gift deed does not
affect the contest between the parties, inasmuch as
plaintiff's deed was not a conveyance made for valu-
able consideration, and the operation of section 39
of the Land Registration Ordinance 1863, in favor of
deeds registered before deeds earlier in date, is con-
fined to deeds made for valuable consideration.
Therefore, so far as paper title is concerned, de-
fendants’ deed prevails over plaintiff’s, apart from
the circumstance that the plaintiff’'s deed is not
proved. Plaintiff then has to fall back on his plea
of the Prescription Ordinance. Plaintiff himself
appears according to his own account to be a member
of the same family as defendants. The evidence
adduced on plaintiff's part as to possession of the
property since 1876 is far from establishing in
plaintiff’s favor a title by prescription.

I am of opinion that the judgment appealed from
must be reversed and judgmeut eutered for defen-
dants with costs in both courts.

Dias, J.- On the question of registration, the

Registration Ordinance does not help the plaintifi's
case.  Platiff has to fall back on his adverse
bim a title against the defendants.  Defendants are
entitled to jwlement with costs in both courts.

Reversed.

PriNTED AT THE CrvLon ** ExamiNer” Press, No. 16, Quess Street, Forr, CorLombpd,
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Present .—Burxsipe, C. J., and Crarexce and

Dias, JJ.
(June 12 and July 7, 1891.)

D. C. Matara, }

No. 84,892. JAYAN,

WETTESINGRE V.

Sale of land— Action fo~ partition— Auctson— Agree-
ment 1ot to bid— Noltice of sale—Irregqularity—
Practice  Jurisdiction—Ordinance No. 10 of 18683,
section 8.

At the sale of land under a decree in a partition suit
the land was knocked down for a sum amounting only
to halt the appraised value to one of the parties to the
suit, who had agreed with another of the parties that
they shiould not bid against each other and that the
land, if purchased, should be shared between them.

Upon an application in the partition suit by some of
the other parties to set aside the sale—

Held(D1as, J.,dissenting) thattheagreementbetween
the purchaser and the other party not to bid against
each other and to divide the land, if purchased, was
not inequitable and did not vitiate the sale.

This was a suit for partition of land, of which the
plaintiff and the defendants were owners in common,
The court, however, decreed a sale and appointed a
commissioner to carry it out. The commissioner
appraised the land at Rs. 800, and at the sale, which
had been adjovrned for a fortnight after the date ad-
vertised, none of the parties having bid, the commis-
sioner put it up for open competition, when the second
defendant became the purchaser for Rs. 150 as the
highest bidder. Thereupon the fourth, fifch, and sixth
defendants applied to the court in the partition suit to
set aside the sale. It appeared at the inquiry upon the
application that the plaintiff and the second d-fendant
(the purchaser) had agreed thav the plaintiff should
not bid at the sale and that he should have half of
the land if purchased. The distric: judge disallowed
the sale and ordered a fresh commission to issue for
the sale of the land.

‘The second defendant appealed.
Dornhorst, for appellant.
J. Grenier, for respondents.

Cur. adv. vult.

On July 7, 1891, the following judgments were
delivered :(—

Burisipe, C. J.—I think the order in this case
was ultra vires. This was a sale under the Partition
Ordinance. and I can find no authority whatever for
the disallowance summarily by the judge of such a

sa'le. It is not like a sale in execution, where the
district judge has special powers conferred on him
to affirm or disallow it. The sale was ordered as
paro of the partition decree by a commissioner duly
authorised and ordered to carry it out, and if Le has
erred one way or the other, the remedy is against him;
or if his default is of such a nature as vitiates the
whole sale, then there is no necessity to set it aside —
it is a nullity and does not affect the rights of parties
and their remedies remain for them. But even on
the grounds set up I don’t think the order should
stand. I think it most dangerous to discredit public
sales like these, becaus: one of the interested parties
thinks the property was sold for less than its value,
If any of the partics concerned thought that the pro-
perty was being sold for less than its value, he had
the opportunity of bidding it up; but they remain
quiet and allow the sale to be concluded and then
seek to set it aside. The commissioner has testified
that he gave timely notice ¢f the day of sale, and I
cannot agree with the district judge that because he
did not effect a sale on that day therefore he could
not sell until he had given another six weeks' notice.
The object of the law in requiring that six weeks’
notice of the sale should be given was no doubt to
prevent a precipitate sale following the order ; and
that time having elapsed, it cannot be said that no
sale could be made without giving six weeks' more
notice.

I find nothing in the evidence that there was any
fraud practised. It was quite legitimate for one of
the parties interested to agree with the other or
others that if they did not bid the party purchasing
would share with him or them, and it cannot I think
rightly be said that they thereby prevented = fair sale
of the land. The non-agreeing parties had it in their
power to run the land up if they wished to defeat
such a combination.

The parties ought to be left to the remedies which
are specially conserved to them by the proviso in
gection 9 of the Ordinance, and I repeat that it
seems to me a very dangerous practice to interfere
with public sales like this, in which bidders should
rely on the bona fides and the official character of the
sale. More harm thau possible good will be done if
the public learn to distrust these sales as liable to be
set aside on some technical objection or dissatisfac-
tion with the price which the property realizes.
Bidders will refrain from Lidding and property will
necessarily be sacrificed. The order is in my opinion
ultra vires, and there are not any grounds for disturb-
ing the sale, and the appeal should succeed. The
respondents will pay the costs of the appeal and of the
proceedings in the district court to set aside the sale.
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CLARENCE, J.—In this case the district judge, not
seeing his way to a partition of the land, decreed &
sale, and appointed & commissioner to carry out the
gale. Section 8 of the Ordinauce requires six
weeks’ notice of the salc to b: given in such manner as
the court may direct. In this inatince notice was
given by advertisem-nt, but on the advertised day the
gale was adjourned for a fortnight, and at the ad-
journed sale the land was knocked down to the second
defendant for about half the sum of which the com-
missioner says that he had appraised its value.
Certain other defendants now ask that that sale may
be set aside. Nothing turns on any point as to notice
of the sale day, the application to set aside the sale
being based on objection to what actually passed on
the occasion of the sale. Had I been in the distriot
j&dge’s place, I should not have entertained the ap-
plicstion in the first instance, becaunse it was not
made upon any affidavit. The applicition, however,
was entertained, and was discussed inter partes, being
opposed by the plaiutiff and (as I gathe: from the
district judge’s nots) by the defendants other than
the applicants.

I do not thiuk that there is any difficalty as to
the principles upon which such an application should
be disposed of. I cannot doubt that up to the date
wlhieti the propérty has become vested in the pur-
chaser by the judge's certificate mentioned in
section 8 of the Ordinance the district court has
power at the instance of any party coucerned to
refuse to complete the sale upon proper cause shown,
The case is analogous to the “opening of the bid-
dings” in sales by the (‘ourt of Chancery in England.
When a sale takes place by order of court, and the
Jand has been knocked down to a purchaser, the court
Lias clearly power, if justice requires, to open the
biddings at any time short of the ‘date when the sale
has been actually completed and order a resale.

~ As to the grounds upon which biddings should be
80 reopened, it is matter of legal history that before
the Sale of Land by Auction Act 1867 was passed
there used to be some couflict between the English
courts of law and equity as to the grounds on which
in general auction biddings should be opened. We
certainly should be prepared to open the biddings in
a case of “fraud or improper couduct in the manage-
ment of the sale”, the grounds on which alone
in a sale by order of court the biddings can be opened
since the Act of 1867.

~ In the present case it is mot suggested that there
was any improper conduct on the part of the com-
missioner who conducted the sale. It scems, how-
ever, to be suggested that the plaintiff and the second
defendant agreed not to bid against each other and

that second defendant should let plaintiff have half the
land if he bought it. Supposing that to be so, i
would not in my opinion be enough to open the
matter. There used to be a passige in Sugden’s
Vendors and Purchasers to the cffect that “if the
parties agree not to bid against each other” the
court would open the biddings on that ground. In
In re Carew's Estats, 26 Beav. 187, Lord Romilly
considered that point and held ic not established by
authority that a sale can be invalidated by ‘‘a mere
agreement between two persons, each desirous to
buy a lot, that they will not bid ugainst each other”.
These two gentlcmen agreed not to bid against cach
other, bat that one should buy the lot if it could be
got for a certain price, and they would then divide it.
Lord Romilly thought that there was no case and no
principle on which such an agreement could be
deemed inequitable, I am aware of no authority
since this case.

[ am of opinion that the applicants’ application
should be dismissed with costs. The appeal succeeds.

Dias, J.—In this suit, which is a partition suit,
the district judge made an order of sale, and one Mr.
Booy was appointed commissioner to carry out the
ga'e. The commissioner made his return to the
commission, and on January 28, 1891, Mr. C. H.
Ernst, for fourth, fifth, and sixth defendants, moved
that the sale effcoted by the commissioner might be
get aside for the several reasona set out in his appli-
cation. The proctor's motion was founded on the
bare application which had no affidavit to support it.
This applicatin scts ont that the pluintiff and the
gecond defendant colluding together had succeeded in
obtaining the land for Rs. 150, whereas it is worth
Rs. 500. A day was fixed to hear the parties on the
matter of this application, and on March 10 the case
oame on for hearing, and the plaintiff and the
commissioner were then examined. From their evi-
dence it appears olear that the garden Kahatagaha-
watte was knocked down to the sccond defendant
rmuch below its rcal value. The commissioner ap-
praised the property at Rs. 800, and at the first sale
which fell througb, the plaintiff himsclf bid Rs. 305.
The plaintiff’s explanation of how he came to give up
his bid is very unsatisfactory. He admits that the
second defendant, who bought the land for Rs. 150,
offered to give him, the plaintiff, one-half of the
land. It is evident that the plaintiff and the second
defendant have combined together to obtain the land
for half of its real value. Besidcs, according to the
commissioner's evidence he did not give notice of the
sale as required by the Ordinance. Some pre.
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liminary objection seems to have been taken in the
district court on the ground that the application was
not supported by an affidavit, but I am not prepared
to give offect to this objection. All the facts con-
nected with the dispute between the partics are now
before us, from which it appears that the sale was
not only irregular, but that the plain:iff and the
second defendant acting togethor have prevented a
fuir sale of the land. I would affirm the order.

, Set aside.

10!

Present : — Burxsipr, C. Ji.

(February 18 and 23, 1842.) -

C. R. Colombn,

No. 2,833. } FxrNaANDO V. FrRNANDO.

Civil procedure—Insufficiently stamped plaint—
Objection by defendant—Taking plaint off the
Sfile—Answer on the merits—Practice.

Where a plaint is insufficiently stamped the proper

course for the defendant is at once to take steps to have .|

it taken off the file and not to wait till the trial and
then take exception to the sufficiency of the pleading.

The plaintiff sued defendant, claiming Rs. 48 as
damages for the alleged obstruction by defendant of
a footpath and water-course, in respect of which the
plaintiff claimed a right as lessee of the land. The
plaint was stamped with stamps to the value of 50
cents only. The defendant filed answer pleading on
the merits. But on the day of trial the defendant
objected to the plaint as being insufficiently stamped
and submitted that the action should be dismissed.
The learned commissioner upheld the defendant’s
objection and dismissed the plaintiff's activn with
costs.

The plaintiff appenled.
Dorvhorst, for appellant.

Pereira, for respondent.
Cur. ady. vult,

On February 23, 1892, the following judgment
was delivered :—

Burnsipg, C. J. —If the proceedings are insuffi-
ciently stamped the proper course is to take them off
the file of the court. But a defendant cannot hang

back until the day of trial and then take exception to
the sufficiency of a pleading which he had previously
recognized. However, the defendaut’s wrong cannot
cure the plaintiff's fault, and I set aside the judg-
ment of the commissioner and send the case back to
enable him to deal with the matter regularly, -

If the libel is insufficiently stamped the commis-
sioner may order ii to be removed and the plaintiff
to pay the costs of his proceedings. The defendant
will, of course, bear his own costs —he should have
moved earlier. Or, the commissioner may allow the
plaiutiff to uffix proper stamps on paying the pre-
scribed penalty.

I say nothing &3 to the suficiency or insufficiency.
of the stamp.

I make no order as to costs of appeal.
Set aside.

10
Present :—Crarzxncx and Dias, JJ.

(January 22 and February 19, 1892.) .

D. I?o Clb;];'w' } MupaLy Arpurany v. TixERALA.

Civil Procedure—Want of particulars in plaint—
Answer on the merits— Pleading—Mution to take
the plasnt off the fils— Irregularity.

An objection to a pleading for want of particulars is
not a matter to be set up by plea. A party requiring
more particulars should, before pleading to the merits,

. take the objection by way of motion to takehe plead-
ing off the file.

Accordingly, where in an action for land the plaint
did not disclose the plaintiffs’ title to the shares of land
claimed or who the other shareholders were, and where
the defendants filed an answer denying the plaintiffs’
title and also taking legal objection to the non-disclo-
sure and non-joinder of the other shareholders, and on
the day of trial moved to take the plaint off the file—

Held, that the defendants’ procedure was irregular.

The facts material to this report appear in the
judgment of CLARENCE, J.

The district judge thought that the plaint was
defective in that it did not shew who were the co-
owners of the plaintiffs who sued in respect of only
certain shares of land and in that it did not discluse
the plaintiffs’ title. He therefore upheld the objec-
tious taken to that effect in the answer and he also



36 THE CEYLON LAW REPORTS.

disallowed a motion on the part of the plaintiffs to
file a list of documents on the ground that the docu-
ments of title should have huen pleaded in and filed
with the plaint. He accordingly allowed with costs
a motion on defendant’s part to take the plaint off
the file.

The plaintiffs appealed.

Dornhorst, for appellants. The defendants have
misconceived the procedure to be followed, The
argument of the matters of law raised in the answer
has been mixed up with a motion to take the plaint
off the file. The objest of such a motion for want of
particulars is to enable a defendant to answer, on the
ground that without such particulars he is embar-
rassed and cannot answer. Here, the defendants
have answered, and there is in fact an issue of title
on record. As to the non-disclosure and non-joinder
of the other co-owners, such on objection cannot now
be maintained in view of the provisions of section 12
of the Civil Procedure Code, which enables one
co-owner of land to sue alone in respect of his share.
The district judge was therefore wrong in making
the order appealed from af this stage of the case.

There was no appearance for respondents.

Cur, adv. vult,

On February 19, 1892, the following judgments
were delivered :—

CrarENCE, J.—Plaintiff filed a plaict averring that
first plaintiff owns Ambeguhawatte, title not disclos-
ed, and one-sixth of Kongahawatte, title also not
disclosed, that second plaintiff owns one-twelfth of
Kongahawatte under a conveyance of date July 12,
1888, earlier title not disclosed, and sue unnder
section 247 of the Procedure Code to set aside an
adverse orler nade under section 245. The plaint
also contains a gencral averment of a title by pre-
geription, but no other avermeuts of title,

Defendants answered, admitting having pointed
out for seizure in execution certain shares of these
lands, to which defendants set up title, and denying
plaintiffs’ title to the extent claimed by plaintiffs.
The answer also disputed the correctness of the
boundaries nssigned by plaintiffs to Ambeguhawatte
and purported to demur to the plaint on the ground
of the non-disclosure of plaintiffs’ co-sharers and set
out the names of certin persons alleged by defend-
ants to be shareholders,

"Plaintiffs replied to this answer and took issue as

[Vol. II.

to defendants’ averments concerning title and con-
cerning boundaries. The .case was then fixed for
trial, but before the trial day had arrived defendants
moved to amend their answer by adding an objection
that the plaint “‘does not disclose the title of plain-
tiffs”", The district julige refused this application.

On the trial day defendants moved to have the
plaint taken off the file, No written wotion scems to
have been made and we can only gather the grounds
of the motivn from the district judge's note that
defendants moved ‘‘that the plaint be taken off the
file on the pleas raised in the answer and on general
grounds of law”. The district judge, after this appli-
cation had been disenssed, made an order taking the
plaint off the file and plaintifis appeal.

We cannot support the order. A defendant sued
in a suit based on an alleged title in plaintiff to
land is always entitled to have a disclosure of the
plaintifi’s title, and such u disclosure is requir-
el by section 40 of the Code; but an objection
for want of particulars is not a matter to be set
up by plea. If defendants desired to require
more particulars, they should at once, instead of
answering to the merits, have moved to have the
plaint taken off the file for want of particulars,
such motion being made in the manner required
by section 91. Asto the non-production of docu-
ments of title or & memorandum of documents of
title at the time of filing the plaint, plaintiff
omits thoze matters at his own risk. It would
appear, from the contentious advance in plain-
tiffs’ petition of appeal, that plaintiffs are propos-
ing to rely not merely upon a prescriptive title
but on some paper title. If so, they should have
disclosed it, and defendants on their side might and
should have taken that objection at once by motion
instead of answering on the merits. Both parties
appear to have mistaken their procedure.  The order
we m ke is—that all pleadings subsequent to the
plaint be taken off the file, and pluintiffs allowed to
amend their plaint. Defendants’ objection us to non-
joinder may be dealt with at the same time. All
costs including those of this appeal left as costs in
the cause.

Dias, J. - In this case both parties misunderstood
the pr.cedure. The present order cannot stund, and
a1 plandings snbsequent to the plaint must be struck

off, and the case must go back with liberty to amend -

—all costs will be costs in the cause.

Set aside.
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Pyesent :—BurnsipE, C. J. and CLARENCE, and
Dias, JJ.

(May 15 and 26, and June 16, 1891.)

D. C. Kaudy, ! Kanarpa Cagt1Y v. Sa1Bo anD Co.

No. 4,171.

Jurisdiction— Residence of defeadant— Place of busi-
ness—(ieid Procedure Code, section 9.

The place where a party defendant earries on busi-
ness is not a place where he resides, within the meaning
of section 9 of the Civil Procedure Code, so as to give
Jurisdiction to the court within whuse local limits sueh
place is situated.

Action on promissory notes under Chapter LIII of
the Civil Proce:dure Code.

The facts of the case sufficiently appear in the
judgments of CLareENCE and Dias JJ.

The defendants appealed from an order refusing
them leave to appear and defend.

Wendt (VanLangenberg with him) for appellants.

Dornhorst, for respondent.
Cur. ado. vull.
On June 16, 1891, the following judgments were
delivered :—

Burwsipg, C. J.—The sole question which I have
to decide is that in which the jurisdiction of the
district court has been challenged, and I have no
hesitation in saying that the district court had no
jurisdiction.

The defendants did not reside within the jurisdic-
tion of the Kandy court. That they carried on busi-
ness there, is not enough. The provisions of section
9 of the Civil Procedure Code are emphatic. It is
the presence of the person of the defendant which
renders him amenable to the jurisdiction of the court.

So far, then, as the first note is affected, the de-
fendants should be permitted to defend and take ob.
jection to the jurisdiction.

CrareNce, J.—Plaintiff sues the defendants on
two promissory notes purporting to have been niade
by defendants in favour of third parties and by the

|

payees indorsed to plaintiff. Plaintiff is proceeding |

uunder the summary procelure chapter (Chapter
LIII) of the Code, anldefendants appeal against an
order made upon their application for leave to ap-
pear and defend.

The notes declared on are for Rs. 12638 and Rs.
700 respectively. In respect of the first, the defend-
ants object that the Kandy district court has no juris-
diction. In respect of the second, the defendants
desire to set up the defence of forgery. The learned
district judge refused to allow defendants to appear
and defend except on the terms of payment into court.

He recordel that he felt reasonable doubt as to the
geolfaith of the defence for the ¢laim on the se-ond
note.

I agree with the Chief Justice that the defendants
must be let in to appear anl defend, so far as con.
cerns the first note, the defence offered as to that
note being ertainly sustainable prima facie. This
Dote purports to have been made in Colombo, and
payable in  Colombo. There is no averment that
the defendants reside within the district of Kandy,
but only that they “c¢arried on business™ within that
district. That does not satisty the requirement of
clause (a) in section 9 of the Code.

With regard to the other note, I do not think that
we should take upon ourselves to interfere with the
exercise by the learned district judge of his discretion
under sectlon 704.

The order in appeal should be :—

Let in defendauts to appear and defend plaintiff's
claim on the Rs. 12638 note.

Let in defendants to appear and defend plaintiff's
claim on the Rs. 700 note on condition of paying into
court Rs. 700 with jnterest at 12 per cent from date
of action brought. If payment not male within ten
days from date of this ovder, plaintiff may bave
judgment.

No costs in appeal.

Di1ss, J.—This is an action on two promissory
notes by the indoersee against the makers. The first
note A is for Rs. 12638, It was made at Colombo
payable at Colombo at the Baunk of Madras. The
second note B'is for Rs. 700 and was made at Kandy.
With regard to the first note, no part of the cause of
action acerued within the jurisdiction of the Kandy
district court, but there is an allegation in the
libel that the defendants are carrying on busi-
ness as partners in the district of Dickoya
which is a place within the jutisdiction of
the Kandy court. That allegation, in wmy opinion,
meets the requirements of section 9 of the Civil
Procedure Code as to the residence of the defendants.
No question of junsdiction arises with regard to the
other note. The plaintiff proceeds nuder Chaper LITI
of the Cole, and the district judge held that with
respect to the first note the defence set up by the de-
fendant is not prima facie sustainable, and as to the
second uote he held that he had reasonable doubt as
to the good faith of the defence, and the district
judge permitted the defendants to defend the action
on paying into court the amount of both notes, and
against this judgment the defendants appeal. Se-
veral objections were taken to the regularity of the
proceedings. The first is, that the requirements of
section 49 of the Code have been not complied with,
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Under section 49 the plaintiff is bound to indorse on
the plaint 4 meworandum of the docuwents pro-
ducel, with as many copies on unstamped paper
translatel into the language of the defendant for
whom it isintendel.  All the defendants in this case
are Tamil speaking people, so the copies should bave
been examined by the secretary and signed by him. A
memoran Jum of the documnents is appended to the
plaint, anl accorling to the report of the fiscal he
servelon the first defen lant for hunself und as attor-
ney of the rest, a transla’ion of the smnmons to-
gether with a translation of the plaint and docu.
ments.  Aceording to this return all the requive-
ments of section 49 appear to have been complied
with. The defendants being partuers, the service on
first defendant for himself and the rest of the defend-
ants appears to me to fultil the requirements of see-
tion 49. The ouly defect in the process is that the
memorandum and copies of the plaint ete. were not
examined and signed by the secretary of the court,
but this is a mere technical objection which does not
vitiate all the proceedings, especially as the defen -
ants were not prejulicel by the omission. Tiis
disposes of the several objections urged in appeal.
The district judge ordered the defendants to pay 1he
amount of both notes into court before defending
the action. Chapter LIIT of the Code gives tie
tistrict judge a discretion to impose the conditiou,
when he is satisfiel that the defence is not prima
Jucle sustainable, I would affirm the judgment.

Set aside.

0 hd

Present :—CLARENCE, J.
(-Tune 9 and 25, 1891.)

C. %\?;ﬁ?’"e' : Uxku BaNDA v. LaPAva,

Civil procedurve-—Non-joinder—Debt due to several
Joint creditors—Service Tenure —Commuted pay-
ment-—Actin by some of severul shareholders of a
pargawa —~Civid Pracedure Code, section 17,

In the eas: of a deht Cue to s»veral creditors jointly,
the debtor cannot be aned piecemeal, hut all the eredi.

the tenants for their share of the commuted payment
due in vespect thereof—

Held. that there was here & non-joinder of plaintiffs
and, in the absence of an application to add the remain-
ing co-owner, the action was rightly dismissed.

The plaintiffs, two in number, averring them-
sclves to be entitled to a certain panguwa of a nin-
dagama sued defendants as tenants thereof for the
commuted payment due in respect thereof for the
years 1888 and 1889. The defendants, among other
things, pleaded that a third party wus owner of one-
third share by purchase from one of the vendors to
plaintiffs upon a conveyance prior to that upon

i which plaintiffs claimed. The learned commissioner

found this in defendants’ favour and dismissed the
pluiutiffs’ action on the ground that plaintiffs were
entitled to ounly & two-third interest in the land aund
that, as the services were not divisible, no more wus
the commuted value of such services.

The plaintiffs appealed.
Browne ( Dornhorst with him) for the appellants.
VanLangenberg, for the respondents.

Cur. adv. vult.

On June 25, 1891, the following judgment was
delivered : —

CLARENCE, J.—The plaintiffs sue the defendants
claiming Rs. 5:80 as due by defendants for commuted
services for the years 1888 and 1889 in respect of

. certain service lands of which defendants are admit-

tedly the paraveni tenants, The plaintiffs do not
aver that they are lords or owners of the ninda-gama,

. but merely that the;- are owners of the *“ nila-pangu-

”

~wa.” A panguwa [ understand to be merely one
© part or tract of the paraveni lands of a nin la-gama.

tors must join in one action, notwithstanding the provi. -

sions of setion 17 of the Civil Pros:dure Code.
The provision of section 17 of the Cude, to the effect

that no action shall be defeated by rewson of the non.

juinder of parties. means that when the non.joinder is
apparent, in the facs of which the court eannot proceed.
the conrt insiead of d'smissing the action should allow

laltinltfiff to add parties, if application is made in that
chalf.

Where two out of three co-owners of a panjuica suod

Passing this by. however, plaiutiffs aver that Loku
Banda owned the ** nila-panguwa” in question, that
he died in 1882, leaving him surviving the plaintiffs*
vendors his only children and heirs. They aver that
the services had been commuted by the Commis-
siomers in 1870 at Rs.2:90 for the panguwa and that
deden lants  pamd this commutation down to 1387,
Deden lant’s answer is evasive as to Loku Banda's
ownership of the nila-paoguwa, The apswer first
almits it and then purports to deny it. A traverse
mast be explicit : therefore 1 regard Loku Banda’s
ownership as not in issue.

No evidence whatever was adduced Ly plaintiffs,
but certain documentary evidence was adduced by
defen lants, who proved an averment made in their
answer, that oue of plaintiffs’ vendors had conveyed
his :hare to a third person before the conveyauce to.

¢ plaintiffs, The commissiouer dismissed plaintiffs’

petion on this ground and plaiotiffs appeal.

[Vol. 1T,
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In my opinion the appeal fails, section 17 of the
Code notwithstanding. I can only read that section
as contemplating the continuance of actions when
such continuance is possible. There are cases in
which the court cannot deal with the subject matter
of a suit piecemneal. Apart from the question moot-
ed by the conmissioner whether the right to the ser-
vices for a punguwa is divisible in the way contend-
«d for by plaintiffs, as to which I express no opinion,
defendants have a right to object to being sued
piecemeal for this debt. 1f plaintiffs sue to-day for
their 2 of the debt, the third share-holder may sue
to-morrow for his 3. Defendants have a right to
have all the three creditors joined in one action and
to be sued once for all. I think that the Ordinance
contemplated this, when at the end of section 17 it
declares that “if the consent of any one who ought
“to be joined as a plaintiff cannot be obtained, he
“ may be made a defendant.” That section declares
that “no action shall be defeated by reason of the
«% % # qpon-joinder of parties.”” I take the
meaning of that to be, that where a non-joinder is
apparent, in the face of which the court cannot
proceed, the court instead of dismissing plaintifi’s
action should allow plaintiff to add parties. Here
plaintiffs make no proposal to add the missing co-
shareholder, the venlee of one of their veudors, as a
party, and therefore I think that I ought not to in-
terfere on this appeal.

There are other points in the case which in the
above view it is unnecessary for me to touch on.

[His Lordship then animalverted upon certain
charges made against the commissioner in the peti-
tion of appeal and concluded by casting the appel-

lants” proctor in costs.]
Affirmed.

_—0——
Present :—BurNsIDE, C. J. and Dias, J.
(September 15 and 22, 1891.)

D. C. Kandy ’} PERERA v. ALLIS.

No. 4,237.

‘aureof action— Warrant of arrest-—Ezecution—Non-
payment of commutation tax —Ordinance No. 10 of
1861 and No. 31 of 1834 —Liability of officer exe-
cuting warrant-—Assault—Handcuffing.

An officer to whom a warrant is issned for the arrest

of a person for non-payment of commutation under the
Road Ordinance is protected from eivil liability in
executing the warrant, even thongh the tax is not
actually due aud the warrant has been irregularly
insued.
" But the warrant does not protect him in respect of
any assault committed by him in the course of the
arrest or any detention longer than is necessary ; nor is
he justiﬁvd in handeuffiing the person arrested unless
there is necessity, the burden of proving which lies on
him.

A warrant was issued to the defendant, a peace
Officer, by the chairman of the district road com-
mitttee, Kandy, for the arrest of the plaintiff for
alleged non-payment of commutation under the
Road Ordinance for 1390. The plaintiff had in fact
pail the tax before the issue of the warrant, but the
defendant nevertheless executed the warrant. The
plaintiff wasarrested at Attabage on Friday, Novem-
ber 21, and according to the evidence he was struck
by the defendant when arresting him. The plaintiff
was handcuffed and taken to the house of the defen-
dant and there detained, still handcuffed, till the
next morping, when the handcuffs were taken off.
He was detained the whole of Saturday and was on
Sunday taken to Gampola and thence, on Monday
November 24, to Kandy, where he was pro-
duced before the chairman of the district road
committee and ultimately dischargel. Tae plaintiff
then brought this action for damagzss for illegal
arrest, for assault and illegil detention. The dis-
trict judge (Lawrie) dismissed the plaintiff’s action.
He held as follows : —

“In my opinion the defenlant did his duty. The
policy of the Ordivance under which he was acting is
to arrest a man first and hear him afterwards. The
20th section of Ordinance 31 of 1884 prohibits the
chairman from issuing a summons or any other des-
cription of notice before he issues the warrant of ar-
rest. It is only after a man is brought before him
under arrest, that the chairman under section 18 is
require 1 to enquire into the charge. As I realthe
Ordinance the defendant as th: offi:er to whom the
warrant of arrest was entrusted had no power to
delay to executeit. Even if the plaintiff ha1 produe-
el a recipt of payment of the tax the offi:er had
nv jurisliction to decide whether that receipt proved
or dil not prove that the plaintiff was innocent of the
offence with which he was churgel. The defendant
was the executive offizer boun1 to carry oat a superi-
or orler anl to arrest the plaintiff whatevar proof he
might tender that he was not guilty. The Legisla-
tare throughout the Orlinance 31 of 1334 treats as
criminals and not as debtors all who do not labour or
who do not pay commutation. The Ordinance is
careful not to protect the ratepayer. In ordinary
criminal cases no warrant of arrest can issue unless
the magistrate has before him sufficient material on
oath : by this Ordinance the power of the chairman
to issue a warrant may be exercisel (as in this case it
probably was exercisel) on information wrong in fact
and on material which in a criminal case would have
been held insufficient. At the time when the Ordi-
nance of 1884 was passed it was the fashion of Gov.
ernment to believe that Government Agents had
more capacity for administering justice than magis-
trates or district judges and the checks which were
rightly placed on the issue of warrants by the latter
were thought unnecessary restraints oun the finer
discretion of revenue officers.”

The plaintiff appealed.
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Dornhorst for the appellant.  The arrest of plain-
1iff was illesal.  He had paid the tax, for defanlt of
which the warrant iss e 1, an1ten lerel to the defea-
dant, when he offere] to arrest him, proof of suech

pavment, and the arrest subsequently effecte] was |

at defendant’s own risk. By the terms of section
13 of Ordinance No. 31 of 1834, the person arrestel
must be taken “ without delay” before the Chair-
man. The delay of three days here was wholly un-
justifiuble, and for it the defendant i1s Hable in
damages. He had also no right to handeuff the
plaintiff.  Au officer handcuffs his prisoner at his
own risk, and he must show that this was necessary
in order to prevent his escape. Wright v. Court,
4 B. & C. 596. The defendant here has failed to
show any such necessity.

Wendt, for the defendant, It is submitted the
defendant is completely protected by the warrant, if
he did not exceed his lawful power in executing it.
As to this latter point, the distriet judge finds in his
favour. No doubt an officer has to justify the use
of handcuffs. Defendant has shown that plaintiff
resisted the arrest and assaulted defendant,and that
is a sufficient justification. As to the delay, the
defendant has shown—and the district judge accepts
the explanation—that he took plaintiff before the
chairman as early as coull reasonably hive been
expected.

Dornhorst, in reply.
Cur. adv. vult,

On September 22, 1891, the following julgments
were delivered :—

Burnsipg, C. J.—-The district julge has forcibly
shewn how the plaintiff in this cuse has been the
victim of a harsh law, harshly and illegally enforced
against him. It is much to be regretted thit such
a state of things shoull be possible, but never-
theless we must administer the law as we find it
however repugnant it may be to our feclings of
justice or humanity.

The warrant issued against the plaintif was
grossly illegal, and the plaintitf has his remely for
the unlawtul a~t of issuing it. Buat it was sufficient
to protect the offi ser who, weting uu ler it, arrested
the plaintiff as it directed him to do, and the plain-
tif’s action must fail in respect of the arrest. But
the plaintiff also asks for redress for illegal deten-
tion and for being assaulted and handcuffed.

Now, although the defendant was protected by

the warrant, he was protecte Lonly ) far as he acteld
within the athority given him by it, as well as in
¢onformity with the weneral law by which the execu-
tion of all warrants is governel.

The warmnt directe | the defenlant to produce
the plaintiff before the Chairman of the Road Com-
mittee at the Kanly Kaehcheri, and even this Or-
dinance itself reqires that any person arresteld shall
be taken without delay before th: Chairman of the
District Roal Cormmittee, It is admittel that the
arrest took place on the 21st, and it is in proof that
he was not produced before the Kacheberi until the

24th. Now this was clearly not justified by the
warrant.

The plaintiff also proves to my satisfaction that
he was struck by the peace officer, and I am comvin-
ced by the evidence that he was also handcuffel one
entire night.

The learned district judge says that there is no
law which prohibits an officer entrustel with a war-
rant from handcuffing the man arrested, and that it
is in comformity with the spirit of the Ordinan.e
that no pity should be shown. I wiil not deny that
it may be in conformity with the spirit of the Ordi-
pance, but even this Orlinance does not in words
permit it.

The officer executing the warrant must be bound
by the general law, and that law is that, if an officer
handcaffs a prisoner, he assumes the onus of show-
ing that it was pecessary so to do.  Im this case the
defendant has simply deniel that the plaintiff was
handcuffed : that of itself negatives the existeace of
any pecessity to handeuff him.  That he was hand-
caffed the distriet julge finds, and T support his
finding, and the plaintift is therefore entitled to
judgment for the assault in arresting him, for the
illegal detention and for the handcufling, anl I do
not think he has been unreasonabie in claiming
Rs. 200, for which he should have julgzment with
costs.

If punishment has not fallen on the most enlp-
able shoulders, it is at least satisfactory to know
that the plaintiff will be in syme way ¢rymn nsate
for the ontrage to which he was subjectel at the
hands of the law.

Dias, J.—The warrant on the face of itis gool,
and will protect the officer executing it; but the
subsequent assault on the plaintiff is not justifi-
able and the plaintiff is eutitled to damages on that
account.

Reversed.
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Present :—Duas, J.
(April 14, May 5, and June 2, 1892.)

D. C. Kundy,

No. 5.380. } Siveno Apru v. MENDISs.

Practice --Stamp—Summons unserved— Reissue of
summons—I iscal—Ordinance No. 8 of 1890.
Part II

A suinmons ounce issued and returned unserved by
reason that the defendant was not to be found does
not require, when reissued, to be stamped anew with
the duty imposed either by Part II. or Part IV. of the
schedule to the Stamp Ordinance, 189v.

Revision.

The facts are fully set out in the following order
of the District Judge :(—

“ To a summons issued from this court to which
‘“ the requisite stamps were affixed the fiscal’s
“ marshal (using the uncouth words of the Code)
“reported : ‘I certify that the service of the
« summons marked A could not have been effected
¢ on the defendant herein named as he could not
** have been found as will appear from the affidavit
“ of Nicolashamy server marked B.’ The affidavit
*¢ bore that the process server had proceeded to the
¢ defendant’s house but he was not to be found ; on
‘“ inquiry he found that he had been away from
*“ home. On receiving this return, on the motion of
¢ the plaintiff, I ordered the summons to reissue
“and the Secretary endorsed on the summons
¢ ¢« March 4, 1892, extended and reissued returnable
“ March 15, 1892." No fresh stamp was affixed.

*The fiscal returned the summons refusing to
*¢ gerve it, on the ground that it was not stamped
« according to law. The plaintiff asked me to in-
“ form the fiscal that the summons was sufficiently
« gtamped. I gave the fiscal notice of the motion,

"« and he attended court and explained his reasons

“ for the opinion that fresh fiscal’'s stamps were
“ required.

¢ It is conceded that a summons which has not
¢ been served by reason that the defendant is not to
“ be found may lawfully be reissued without affixing
* the stamps exigible under Part II. of the Stamp
“ Ordinance. The question is, whether new stamps
¢« exigible under Part IV. and usually called fiscal’s
¢ gtamps must be affixed ?

“ From the provisions of section 14, and schedule
“ G of the Fiscal's Ordinance 4 of 1867, and from
¢ gection|66 and Part IV. of the schedule of the Stamp
« Ordinance 3 of 1890, it is plain that these fiscal's
¢ stamps are required to defray the expenses to
“ which the fiscal (or the Government which he repre-
 sents and serves) is put to by paying his process

* servers. A fiscal (or Government) is not required
‘* to serve process at widely separated places at great
** distances unless the party, at whose instance the
‘* process issues, pays, in the shape of stamps, the re-
‘“ quired fee. If the Ordinance does not limit the
¢ payment to where service has been successfully
* made, there could seem no reason why every request
‘ to serve should not be accompanied by a pre-pay-
‘* ment because, of course, it costs as much to a peon
‘* on an unsuccessful ag on a successful errand.

‘ It cannot be said that the legislature require the
‘¢ payment only when service was made, because it
¢ requires it in advance, and it does not provide that
‘ the money and the stamps shall be returned if the
¢ fiscal should fail to effect service; but I am of
‘ opinion that if the plaintiff has paid the fees exigi-
‘¢ ble under section 14 of the Fiscal's Ordinance ** for
‘ the execution and service of process”, and under
« Part IV. of the Stamp Ordinance for the service of
‘¢ process, he must pay no more until the service is
* made, and that the summons may be extended and
¢¢ re-issued without fresh stamps until the service is
¢ finally effected.

« T am not dealing with a case in which the plain-
¢ tiff had misdescribed the defendant and has thereby
¢« caused useless trouble; nor with a case where of
« geveral defendants service had been effected on one
“ and not on others. There may arise a case in
“ which the fiscal may properly require fresh pay-
« ment ; but this does not seem to be one of those,
* and the summons is returned to the fiscal with
“ instructions to serve it.”

On April 14, 1892, the Attorney-General moved
that the above order be revised, and it was ordered
that the record be sent for.

(May 5.) Hay, A. 8.-G. for the Crown.
Cur. adv. vult.

QOn June 2, 1892, the following judgment was
delivered : —

Dias, J.—This is a matter in revision. A sum-
mans was issued to the fiscal on a duly stamped
paper for service. He made his return to the effect
that he did not serve the summons, as the defendant
could not be found. Subsequently, on the plaintiff's
application, the district judge re-issued the summons
for service; but the fiscal refused to serve it as the
re-issuing of the summons was not made on a stamp.
After hearing both parties the district judge held that
an additional stamp was unnecessary.

The Solicitor-General brought the matter before
me in revision, and the question is whether a sum-
mons, which had already, been issued for (service,
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required another stamp before it could be re-issued.

The Fiscal's contention amonnts to this: that a
reissued summons is equal to a fresh summons, and,
as such, is subject to the same stamp duty.

Under Part II. of the schedule to the Stamp
Ordinance No. 8 of 1890, no summons which has
once being issued out of the court, and returned
by the officer to whom it was directed, shall,
on any pretext whatever, be reissued unless any

“such process has been returned not served or
executed by reason that the party could not be
found, &c. From this, it is plain that a summons
like the one in question can be issued, i. e., that
the original summons can be issned and reissued by
the court; and I see no provision in the stamp act
which would justify the court in calling for another
stamp before reissuing & summons which had already
been issued.

The district judge’s order is right, and is affirmed.

Affirmed.

10!
Present :—Crarenxce and Dias, JJ.

(November 10 and 20, 1891.)

D. C. Kandy, | Giragama Dewa Nineme v.
No. 4,288. | HENAYA.

Buddhist temple—Incumbent—Dewa Nileme—Right
to lease 80 as to bind successor—Building lease.

The question whether the incumbent of a Buddhist
temple can grant long leases of temple property so as
to bind his successor must be decided according to the
circumstances of each caso, the principle being that
such dealing with temple property should be consis-
tent with the interests of the temple.

Where the Dewa Nileme of the Kandy Maligawa
granted a building lease for 35 years—

Held, that the lease was binding npon the Dewa
Nileme’s successor in office, who could not therefore
treat the lessee or his representative as a mere tres.

ser but could only seck to terminate the tenancy
or breaches of covenant, if any.

The plaintiff as Dewa Nileme and Trustee of the
Dalada Maligawa in Kandy sucd defendant in eject-
ment, alleging that defendunt was since a certain
date in wrengful possession of land belonging to the
Maligawa. The defendant justified his possession
under a building lease granted in 1865 for a period of
85 years by a former Dewa Nileme to defendant’s
deceased father, whose heir he alleged himself to be.
The plaintiff in his replication admitted the lease, but
pleaded that it was not binding upon him, and pro-
ceeded further to deny that the buildings had been
erected according to agreement. The district judge
dismissed the plaintifi’s action.

The plaintiff appealed.

Dornhorst, for appellant. The defendant’s leas: is
bad as against plaintiff. A leasc by a trustee in the
lessor’s position only holds good while the lessor con-
tinues to be trustee, and does not bind his successor.
D. C. Kuandy 67,167, Ram. (1877) 325. The plain-
tiff was therefore entitled to ejectient.

Wendt, for respondent. There is no authority for
saying that a lease by the trustee is absolutely void as
against his successor, and it was not necessary to de-
cide the pointin the case cited, the lessor still being
trustee. The true principle, it is submitted, is laid
down in an older case there followed, D. (. Kandy
59.767, Ram. (1875) 185, where it is laid down that
the validity of every such dispositica of the trust
property must depend on its own circumstances.
Here the very nature of the building lease necessitated
a long term. The lease was a beneficial one to the
temple ; and besides it is in evidence that plaintiff
has himself accepted rent from defendant. He
cannot therefore now treat defendant as a trespasser.

Dornherst, in reply.
Cur. adv. vult.

On November 20, 1891, the following judgments
were delivered :—

Dias, J.—The plaintiff is the Dewa Nileme of the
Maligawa. He was appointed in 1882, and his
predecessor in the office, Dunuwille Dewa Nileme,
leased the land in question to the defendant’s father,
Mutuwa, for a term of 835 years. The deed bears
date 27th May, 1865, and it is a binding agrecment.
In the plaint the defendant is dealt with as a mere
trespasser, but in the replication the plaintiff shifted
his position and seems to rely on a breach of the
agreement between the defendant’s father and
Dunuwille Dewa Nileme, though in the first para-
graph he tried to avoid 15, on the ground th.t his
predecessor had no right to lease beyond his own
life. It appears from the evidence that the defend-
ant and his father put up some buildings on the plot
of land in question, but not such buildings as were
contemplated by Dunuwille’s agreement. Dunu-
wille in his life-time took no steps to eject the
defendant or his father, and when the plaintiff suc-
ceeded Dunuwille he reciived rent from thie defend-
ant for some years. The principle question on
which the case turned was whether Dunuwille's
agreement of 1865 is binding on his successar the
plaintiff. If this question is answered in the neza-
tive, the plaintiff is entitled to succced, subject to
any question which may arise as to the defendant’s
right to compensation.

The right of incumbents and others in the position
of the plaintiff to give long leases of temple property
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has been cousidered by this court more than once.
There are two cases reported in Ramanathan's
Reports.  The first (1877, p. 825) is a very short
note of a ). C. Kandy cise, from which it would
scem that an incumbent cannot create a richt over
vihare property beyond his own life. The other
case reported in Ramanathan (1875, p. 185) is more
in point.  Whether that was a full court decision or
not, [ am unable to say, but the judgment of the
conrt was delivered by Mr. Justice Stewart, and
the supreme court upholding the opinion of the dis-
trict court held that a lease for 80 years by a
Basnaike Nileme of a temple is not bin'ing on his
successor or in office, and the coneluding part of the
Judgmenr 18 as follows: ¢ In conelusion, it may
* be desirable to point out that the present judg-
‘““ ment is not to be understood as declaring that
* Basnaike Nilames have not the power in any
“case of entering into leases binding on their
« successors of longer duration than one or two
‘“ years. Fvery case will greatly depend on its own
“ circumstances and the urgency of the need for a
* departare from ordinary usage, the gniding
*¢ principle being that a Buasnaike Nilame should
‘“ execnte his trust, comsistently with the interest of
‘“ the dewale, as oue terminating with himself,
‘ hampering his successor as little as possible.”

According to the opinion of the supreme court in
that case, every case must be governed by its own
circumstances. The facts of that case were very
strong against the lease. The Basnaike Nileme
gave a leuse to his own servant for 80 years at a
nominal rent of £10 a year, when the premises could
have been rcasonably let at £90 a year, and it is
not sarprising that the district court and the
supreme court declined to uphold such a document.
In this case bad faith is not even suggested. The
contract is a binding contract, and from its very
nature requires a longer period of time than a bare
tenancy for rent. No one can be expected to put up
permanent buildinegs on a land unless his posses-
sion is secared to him fora reasonable length of time,
and I cannot say that Dnnuwille Dewa Nileme was
not acting within the scope of his authority when he
gave « building contract to the defendant’s father for
85 years, If the defendant’s father or the defend-
ant himself had failed to fulfil the agreement of 1865,
the plaintiff should have procecded against them or

cither of them on that ground, but h: chose to ignore .

the contract altogether and sued the defendant as a
mere trespasser. On a careful consideration of the
matter, [ am of opinion that the action was properly
dismissed, and I am for atfirming it.

CrArRENCE, J.—The doubt I have had in the case

is whether plaintiff should not be allowed to re-enter
becaase of the tennt’s failure to build during the
first five years of the lease, but inasmuch as the
distriet ju e finds that notouly plaintifi’s predecessor
but plaintiff hime<elf has for some years acquiesced
in th: continnance of the teoancy, I assent to my
learn-d brother’s judgment.

Affirmed.

0!

Prezent :—Burxsipg, C. J., Crarexce and Dus JJ.
(May 26 and June 9, 1891.)

D. . Kevalle,
e ! Name v. CHRISTIE.
No. 6,371 i SELLa Na v. C

Ejectment—Title—Crown grant— Prescription— Pos-
session “‘ previous’ to action.

In an action of ejectment plaintiffs claimed title by
preseriptive possession, and defendant under a Crown
irant. Plaintiffs established in evidence that the land

ad for a series of years been cultivated by private
rties, under some of whom they claimed, and that
i Government wattoors dated 15 and 24 years before

action the land had been described as belonging to
private parties.

A judgment in favour of the plaintiffs was affirmed
by the suprome court (CLARENCE J. dissenting)—

By BURNSIDE, C. J., on the ground that although
it lay upon plaintiffs, suing in ejectment, to prove their
title as against defendant’s Crown grant, they had
established a prescriptive possession even as against
the Crown.

By Dias, J. on the ground that plaintiffs had
proved that the land was their own and not Crown
property at the date of the grant.

D. C. Colombo, 87,427, 8 S.C.C. 81 considered.

This was an action commenced on November 24,
1889, for c¢jectment from a certain allotment of land,
the plaint alleging an ouster 8 months hefore action.
The plaintiffs claimed title to the land by right of
inheritance. and pleaded that they were in possession
of the land for more than 80 years. The defendant
denied plaintiffs’ title and claimed title to the land
through a Crown grant dated October 13, 1886. The
district julge gave judgment in favour of the plain-
tiffs, holding that the defendant took nothing under
his Crown grant.

The defendant appealed.

Withers, for appellant. There is no proof of any
title by inheritance. At to title by prescription,
plaintiffs inust prove, under secction 3 of Ordinance
No. 22 of 1871, uninterrupted possession up to date
of action. D. C. Colombo, 87,427, 8 8. C. C.81;
D. C. Kandy 40,390, 1 8. C. C. 11. See ulso English
cases on 2 and 8 Will, iv. c. 71, 5. 2, 4; Surrey v.
Piggott, Tudor's Leading Cases in Real Property 183 ;
Flight v. Thomas, 8 Clarke  and Finally 281.C) Hete
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the action is not brought till 8 months afier the
alleged ouster, and it is submitted that the plea of
prescription  therefore  fails. Farther, plaintiffs’
possession, such as it was, was interrupted hy one
Andris, who 6 or 6 ycars before action cut & rad
through the land, and it is submitted that this inter-
ruption, though by a stranger, is a bar to titlc by
prescription. See dictum of Lord Campbell in
Davies v. Williams 20 L. J. Q. B. 382.

Dornhorst, for respondent. Title by prescription
against the Crown is cstablished by the evidence.
It is not necessary that possession shoald have
continued up to the very date of action Rawa-
nathan (1862) 79. The authorities to the con-
trary cited from the Circular were, it is submitted,
wrongly decided. Besides, those cases are distin-
guishable from the present by the period of time
between the ouster and the action. The analogy of
the English cases referred to does not apply, because
the Act of Will. IV. contains the words ** nezt be-
fore”, which do not occur in our Ordinance. The
opinion of Lord Campbell in Davies v. Willians as
to the effect of interruption by a stranger isa mere
dictum thrown out in argument and has no authority.
Even if otherwise, it does not apply, because our
Ordinance specially defines what it means by pres-
cription, and under it possession against the adverse
party in the particular action is all that is required
to establish title by prescription.

Cur. adv. vult.

On June 9, 1891, the following judgments were
delivered :—

Burnsiog, C. J.—We should, I think, affirm this
judgment. The defendant has a Crown grant
which in my opinion put the plaintiffs, suing in
ejectment, to the proof of their title, and the plain-
tiffs have, I think, sufficiently discharged the onus
which was on them of proving that at the time
when the grant was made one of the plaintiffs was
in actual possession of and cultivating the land, and
that for a prescriptive period, touching even the
Crown, the land was in the possession and occupation
of private individuals, through whom the plaintiffs
claim. It was therefore incumbent on the defendant,
who disturbed that title under grant from the Crown,
to shew better title in the Crown, and he has not
done so.

I must refer to the contention on the part of the
defendant by his counsel before us in appeal that
the pluintiffs could not rely on prescription, they not
having brought their action immediately on being

If that case supports the defendant’s contention,
then it would secem to directly conflict with the case
cited by the plaintiffs’ counsel in Ramanathan (1862)
p.- 79, in whicl: the law lias been distinctly laid down
that the prescriptive title created by the Ordinance
is not defeated by reason of action not being
brought for an invasion of it at the very mowment of
time that the cause of action arose.

CrarencE, J.—Plaintiffs sue to eject from about
8 acres of land which the parties agree in styling
Horawatte Owitte. Plaintiffs aver an ouster about 8
months before action brought. The plaint avers
title ¢ by right of inheritance” from some predeces-
sor not name!, and by an amendment of the p'aint
a title by prescriprion is pleided.  D-fendant does not
deny the alleged ouster, but denies title in plaint‘ffs
and claims title for bimself under a Crown grant
pearing date October 18, 1886,

The fourth plaintiff claims as a lessee under the first
and second plaintaffs. The claim of title « by right of
inheritance” appears to be as follows: that by in-
heritance from some predecessors not disclosed in
the plaint, the first and second plaintiffs inherited one-

half of the land and one Dingiri Naide (who after- -

wards conveyed to third plaintiff) the other half. At
the hearing che first plaintiff deposed that when he
first knew the land in his own infuncy his own
father was in possession of it; and we may assume
that first plaintiff claims some share by inheritance
from that father. There is no evidence or explana-
tion how the shares claimed for second plaintiff and
Dingiri Naide devolved upon them.

The main contest at the liearing appears to have
been directed to the question—whether or no, when
the Crown purported to convey to defendant, the
land was Crown property. For plaintiffs, some wit-
nesses were called and gave evidence as to the con-
dition of the land from the time when they first
knew it. Defendant contented himself with putting
in his Crown grant. We have not had any argu-
ment in appeal upou the question mooted before
the Full Court in a case reported 8 8. C. C. 81.

The evidence is that the land is planted with
coconuts. The Ratamahatmeya, who is probably
the most trustworthy among the witnesses, describes
it as planted with coconuts which, when he firsy
knew it, 20 or 22 years ago, were not less than a
year old. There is further evidence, which the dis-
trict judge credits, of cultivation with grsin prior
to the coconut planting. The first plaintiff says

disporsessed.  He relied on a decision of this court | that he remembers its being sown with ¢ Ell-vee’ and

D. . Colomby, No. 87,427,8 S. C. C. 31.

[ after that with ¢ Hee-netti,” then ‘“ Ammu’ and
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then again “Hee-netti”. This cultivation, he
says, lasted 2 years. The land then, he says, was
waste for 4 or 5 years. After that the land was
once cultivated with **Ell-vee” and “Hee-netti”,
and then came the coconut planting. Ap-
parently, therefore, the plaintiffs show culti-
vation extending back something like 7 or 8
years before the coconut planting ; and the re-
sult seems to be something rather less than 3o
years’ cultivation before the ouster. Itis notice-
able, however, that in two Government wa#foors
put in evidence by plaintiffs, bearing date in
1865 and 1874, the land is described as * belong-
ing to” private parties, viz.,, in 1865, Badalge
Naide Ukkurale, and in 1874, Badalge Sella
Naide and Dingiri Naide. Although the evid-
ence seems to fall somewhat short of proof of
30 years’ cultivation by plaintiffs, and although
there is no proof as to what (if any) dues were
paid to the Crown for this land, the evidence,
that for at least over 20 years the land has been
a garden planted with coconuts, and that in 1855
and 1874 the Crown waltoors described it as be-
longing to private parties, goes far to show that
when the defendant purported to take possession
under his Crown grant he was taking possession
of land which was not Crown land.

Plaintiffs, however, have elected to sue on the
strength of their own title. The case appears to
have been conducted in the Court below with
no great skill on either side. The evidence ad-
duced on plaintiff’s side seems to be directed to
the 1st plaintiff’s title and acts of ownership.
And I cannot say that the title of the other
plaintiffs is madeout. I am of opinion that the
case should go back to the District Court for
further hearing, all costs to abide the event.

Since I wrote the foregoing, we have had the
advantage of a re-argument before the full
Court. No argument was addressed to us upon
the question whether in this Island a Crown
Grant carries with it a presumption prima facie
of title in the Crown, and I desire to express no
opinion on the question. We heard also some
argument upon the question, whether in order
to establish £r a plaintiff a title by dprescription,
under sec. 3 of the Prescription Ordinance 1871,
the plaintiff must prove a possession up to the
commencement of his action.

In a case about a right of way reported Rama-
nathan (1862) 79, this Court held that the words
of the corresponding section of the Ordinance
of 1834, “previous to the bringing of the action”,
should not be construed as meaning ‘‘next be-
fore the bringing of the action”. In a case
which came before my brother Dias and myself,
reported 8 S. C. C. 31, we affirmed a decision
of the District Court of Colombo, which proceed-
ed on the opposite construction. The case in
Ramanathan was not cited before my brother
Dias and myself. In the English Act, 2and 3
Vict, C. 71, sec. 4, dealing with easements, the
words “next before” actually occur, and there
are well known decisions under that Act, to the

effect that the plea of enjoyment for the pur-
poses of that Act must come down to the com-
mencement of suit, and that the evidence must
show at all events an act of user in the last
year, Inasmuch as I am for sending this case
back to the District Court for further evidence
as to facts, I think it well to express no opinion
on this point at this stage. The point is worthy
of reconsideration whenever it may be definitely
raised. The ruling in the case 8 S. C. C. 31
went further than was necessary for the pur-
poses of that case. The plaintiff’s claim in that
case was clearly not sustained by a sufficient
period of enjoyment. I do not assent to all the
reasoning in the case reported in KRamanathan,
but shall be prepared to reconsider the point if
necessary hereafter.

Di1as, J.—The four plaintiffs claim the land
Horawatte Owita and complain of an ouster by
the defendant setting up a right on an alleged
grant from the Crown. The defendant justifies
under the grant, and the question is, whether at
the date of the Crown grant the land belonged
to the plaintiffs or their predecessorsin title, It
appears from the evidence that about 25 years
ago the land was planted by the 4th plaintiff

with coconuts. He put up a house on the land,
and resided in it till the defendant took poss-

ession of it under the grant. It further appear-
ed that before the coconut plantation was put
on the land it was cultivated with hill paddy
and other dry grain, and in 1865 and 1874 the
Crown admitted the plaintift’s right by taking
the Crown share of the produce. It is quite
clear that when the land was sold by the Crown
it was private property of the plaintiffs, so the
purchaser from the Crown took nothing by his
purchase. The judgment is right, and it is
affirmed.

Affirmed.

t0:

Present :—CLARENCE and Dias, JJ.
(September 11 and 25, 1891.)

D. C., Kandy, RANGAPPA THEWAR V.
No. 4,169. KUDADUREGE.

Practice—Order upholding claim in execution—Ex parte
proceedings—Application lo set  aside order—
Jurisdiction.

An inquiry into a claim to property seized in
execution should be made with notice to all parties
concerned, including the judgment creditor and
judgment debtor.

Where a claim was made to property seized in
execution, and the District Judge held an inquiri-
into the claim without notice to the plaintiff and -
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ordered the seizure to be released—

Held, that the District Judge had power upon
application of plaintiff and upon being satisfied of
the want of notice to opeu up the proceedings and
inquire into the claim anew in the presence of all
parties.

Appeal from an order refusing the plaintiff's
application to “refix” the inquiry on the ground
that it had been made ex parte. ’
~ The facts sufficiently appear in the judgment

of Clarence, J.
There was no appearunce ol counsel in appeal.

On September 25, 1891, the following judg-
ments were delivered :—

CLARENCE, J.—In this case the plaintiff bad
judgment against his defendant for a sum of
- money, and caused the Fiscal to seize ce:tain
lands as the property of the defendant. There-
after the Fiscal repoted that one Punchi Mali
had preferred a claim to the property. Upon
this report the learned District Judge fixed
the day following for an inquiry into the matter
of the claim. On that day an inquiry took
place. The claimant is noted as having attend-
ed; but there is nothing to indicate that the
plaintiff either attended or had any notice of
the inquiry. After hearing the claimant the
District Judge ordered the seizure to be re-
‘leased. This order was made on May 26.

Thereafter, on June, 6, plaintiffapplied to the
Dixtrict Judge that the inquiry might be ‘‘re-
fixed”, on the ground that it had been ex parve.
The learned District Judge seems to have
thought that he had no power to entertain that
application, and, accordingly, refused it, and
plaintiff appeals.

Any inquiry into a claim to property seized
under a judgment should be made in the pre-
sence ofall parties concerned, including the
judgment creditor and the judgment debtor: that
is to say, all parties should have notice of the in-
quiry, so that they may have opportuunity of at-
tending the inquiry if they desire. In the pre-
sent matter we have no positive evidence before
us, by affidavit or otherwise, to show that the
inquiry was held behind plaintiffs back: but jt
seems highly probable that it was so held, from
the absence of any record of notice to plaintiff,
such as we should expect to find if Plaintiff had
had proper notice. And if that were so, it would

~have been proper for the learned District Judge,
upon being satisfied of this, and if there be
nothing further to the contrary, to allow plain-
tiff’s application and give him and the judgment
debtor due opportunity of being heard.

Under these circumstances, the proper order
to be made in appeal will be, to set aside the

order appealed from, and send the matter back
to the District Court to be dealt with in the Dis-
trict Court in due course. We make no order as
to costs, but leave all costs as costs in the matter
of the claim.

Di1as, J.—I am of the same opinion.

Set aside.
—_——0———
Present .—CLARENCE and Dias, JJ.
(November 3 and 10, 1891.)

D. C, Kandy, ) MATHES ArPUy v. HABIBU

No. 4,213. MARIKAR.
Minors, action * against—Practice— Morigage—Guasd-

ian ad litem—Inlerest of minors in land— Inheri-
tance.

A mortgagor of land died intestate leaving a
widow and certain miunor cbiidren. The mortgagee
put the bond in suit, making the widow party to
the action ‘/for herself and on behalf of the child-
ren”, and obtained a judgment for mouey and a
wortgage decree. .

In an_action by the children against the pur-
chaser under the mortgagee’s writ—

Held, that the judgment and decree in the
mortgage suit were inoperative against the childreu,
they not having been represented therein by a _guar-
dian ad lilem, and that they were eutitled to a decree
fc{lr half the mortgaged property as against the pur-
chaser.

The facts materialto this report appear suffi-
ciently in the judgment of Clarence, J.

The District Judge (Lawrie) dismissed plain-
tiffs’ action, and the plaintiffs appealed.

Browne (. Grenier with him) for appellants.

Dornhorst (Wendt with him) for respondent.
Cur. adv. vult.

On November 10, 1891, the following judg-
ments were delivered : — ,

CLARENCE, J.—Plaintiffs sue to eject the de-
fendant from a certain plot of land at Gampola,
and upon the question of title the issue between
the parties is a very simple one.

Both sides claim through one Mohotti, who
bought this land in 1868, and died intestate
about 10 years afterwards leaving him surviving
his widow Christina, and some minor children,
which latter are the present plaintiffs. Mohotti
was a low-country man who came from the
neighbourhood of Henaratgoda and settled at
Gampola. Consequently the succession to this
land is governed by the Roman Dutch Law, and
on Mohotti's death half passed to the widow and
the other half to the children, subject of course
to any incumbrance which Mohotti might have
created.

In 1880, after Mohotti’sdeath oneWeliappa Chet-
tysued thewidowonamortgage purportingtohave
been made by Mohotti in 1877, and had judgment
by default of appearance for Rs. 3,900 and inter-

est at 24 per cent. Under that judgment a sale
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took plac:in 1881, at which the present detend-
ant was declared the purchiser. Defendant
obtained a Fiscal's conveyance and entered into
possession of the land in 1881, and has been in
possession ever since. The yplaintiff<, {two of
whom have now attained their majority and two
are still minors, suing by a guardian ad li‘em,
now sue to eject defendant, and appeal from a
judgment of the District Court dismizsing their
action with cost.

The lefendant’s purchase plainly confers title
on him to the half share of land, which on
Mohotu’s death passed to his widow, Christina;
but it remains to see how defendant can make
title to the half which passed to the children,
the plaintiffs.  Defendant contends that the
plaintiffs are bound by the judgment in the
mortgage suit, and that under his Fiscal’s con-
veyance the:r interest iu the land passed to him.
This contention, however, canuot be supported.
In the first place, the plaintiffs were no parties
to the mortgage suit; and, in the second place,
defendant has no convevance of their interest.

In the suit by Weliappa Chetty there was no
pretence of making the plaintiffs, Mohotti’s
minor children. parties to the suit. All that the
then plaintiff did was to file a libel declaring on
the alleged mortgage, in the caption of which
the party defendant is described as :—

“Christina Hamy of Gampola, for herself
“and on behalf of her minor children
*“Mathes Appu, Singho Appu, David
“Singho, Cornelis, aad Nona Hamy.”

No guardian ad /lifem was appointed for the-
children. The widow allo ved judgment to go
by default, and the then Acting District Judge,
upn a Fiscal’s return tha' she had been served
with the summons, entered up a judgment in
these terms: *That plaintiff do recover from the
defendant (the widow) out of the estate of the
deceased Mobhotti, of which she may be in
possession, thesum of "—suv and so—-‘that the
property specially mortgaged are declared
bound and executable.”

It is hardly necessary to puint out that there
is nothing here which could bind the children
m any wav. No miosor can be directly bound
by the proceedings in any suit unless he has
been properly represented in the suit by a duly
appointed and selected guardian ad litem.
There is no pretence that Mohotti’s minor
children were represented in this mortgage
suil, the only party defendant was the widow,
and the mortgage decree, such as it is, could
touch only her interest in the land.

Defendant’s counsel, at the arzument of the
appeal before us, sought to argue that these are
mere technical matters which should not be
allowed to weigh against what counsel are
pleased to term the merits of an established
mortgagedebt; and, indeed, the learned District
Judge appears to assnme in his judgment that
the existence of a motgage debt due tq. the
plantiff in the mortgage suit is an establish-

ed fict. But this, with all respect be it said, is
a very dangerous fallacy. The safeguards withi
wliich the law protects the interest of children

incapable of protecting themselves are no mere
techuical matter. If ever there were a pro-
cedure whose observance is to be jealously
insisted on, it is this. Nor have we the smallest
right to assume, as against these minors, that
there was any mortgage debt due. The circum-
stance that the Chetty got a julgment by
default against their widowed mother does not
touch them. If the District Judge had been
applied to, to appoint a guardian ad /item for
them, it would have been the duty of the Dis-
trict Court to take care that no such appoint-
ment was made except of a person capable and
suitable to be entrusted with the protection of
the minors’ interest. To argue that because the
judgment by default was obiained against the
widow, therefore the facts so established as
against her are to he regarded as established
against the minor children, is to fly in the face
of both law and equity. We are not now to
speculate what might have been the result ifthe
children lhiad been properly made parties to the
mortgage suit and represented by a capable
guardian ad litem. It is suflicient to say the’
proceedings in the mortgage suit do not touch
them. -

In sequence to this, we may also point out-
that the defendant’s Fiscal’s conveyance is a
curious document which it would be difficult to
construe as passing to the purchaser anything
more than the interest of the widow Chlristina
herself. The operative part of the instrument
runs thus :—

“doth sell and assign unto the said”—

soand so—*‘all the right title and interest
*of the said Christina Hamina and on be-
“half of her minor children in the said
“property, to wit,” &c., &c.

It would be difficult to conjecture what, if any-
thing, passed through the brain of the person
who drafted this.

We may assume tha! the learned District Judge
bas satisfied himself that the minor plaintiffs are
now properly represented in this suit by the 1st
plaintiff as guardian ad /litem. No suggestion
1o the contrary ‘is made. T notice thatin the
c.ption to the mortgage suit already referred to
the childien Mohotti were described as five
in number. In the present suit four plain-
tiffs only sue as the children of Mohotti, and
jepresent themselves as the whole. of his-
chiidren. This is admited in the defenda.l.n_t's
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answer, and so we need to take no further notice
of this.

If this be all, it follows that plaintiff, as the
children of Mohotti, are entitled to be placed in
possession of half the land in question, on the
strength of their title derived from their father.
A contention, however, is raised by defendant,
that he is entitled to compensation for consider-
able improvements made upon the land during
his occupancy. Defendant adduced some evid-
ence upon that point, but the learned District
Judge, being of opinion (on grounds which we
cannot support) that the plaintiff’s case wholly
failed, did not deal with that question.

The plaintiffs are entitled to a declaration of
title to half of the land, but further than this at
present the Court cannot go in their favour.
The defendant’s claim to compensation must be
adjudicated upon, and upon that question the
case must go back to the District Court for in-
quiry. As the plaintiffs have only partially suc-
ceeded on the suit and in appeal, I would give
no costs on either side up to this date.

D1as, J.—I am of the same opinion. The
four plaintiffs are the children of one Mohotti,
who in 1877 mortgaged the land in question to
a Chetty. In 1880 the Chetty put up the bond
in suit, obtained a decree, and seized and sold
the land to the defendant, who entered into pos-
session in 1881. When the Chetty put the bond
in suit, Mohotti was dead and the party defend-
ant in the suit was Mohotti’s widow. In the
title of the suit widow is described as represent-
ing her minor children; butthere is nothing in
the proceedings to shew that the widow was
duly authorized to represent her minor children.
The plaintiffs are the children of Mohotti, and
are not bound by the decree in the mortgage
suit to which they are no parties. All that
the Fiscal could sell under the decree was the
widow’s half of the property, and to that extent
the Fiscal’s sale will give the defendant a good
title. There is no foundation for the argument
that the matter must be disposed of according
to Kandyan Law.

Reversed.

HE s

Present :—CLARENCE and Dias, JJ.
(January 19 and 26, 1892.)

D. C,, Galle,

No. 476. }WEERAKOON v. NIKULAS.

Administration—Substituted plaintiffs—Action to set
aside claim—Civil Procedure Code, section $547.

A judgment creditor having died, persons claim-

ing to be his heirs were substituted plaintiff in his

room, and havingissued writ seized certain property,
which was claimed by a third party. he Court
having upheld the claim, the substituted plaintiffs
brought the present action under section 247 of the
Procedure Code against the claimant, who in his
answer took exception to plaintiffs’ maintaining the
action without taking out admiaistration to the
deceased creditor’s estate.

Held (reversing the judgment of the District
Court) that the plaintiffs, having heen substituted
plaintiffs in the originai action, and having seized
the property as judgment creditors, were eutit'ed
to maintain this action 1o have such propery
declared executable under their judgment.

Johannes de Silva obtained judgmentin D C,
Galle, 49,689, against the defendant for Rs. 105
with interest. Johinnes de Silva thereafier
died, and by an order of the D.stiic: Court,
dated August 22, 18go, the plaintiffs were
substituted plaintiffs on the record, and judg-
ment was revived, and execution issuzd against
the judgment debtor. Uncer this writ the Fiscal
seized a certain portion of land, and the same
was advertized for sale. The land was
claimed by the defendants, and the claim was
upheld by the [.istrict Court. This action was
brought to set aside the claim.

The defeudants in their answer, among other
objections, pleaded that Johannes de Silva’s
estate being worth over Rs 50.000, the order
made in the case substituting the present
plaintiffs in the room of the deccased was ir-
regular, inasmuch as the plaintiffs had not
taken out letters of adminstration, and that the
presents action could not be maintained without
such administration.

The District Judge upheld the defendants’
objection, and dismissed plaintiffs’ action with
costs,

The plaintiffs appealed.
Dornbhorst for appellants.

Wendt for respondents.
Cur. adv. vult.

On January 26, 1892, the following judgments
were delivered :—

CLARENCE, J.—We cannot uphold the District
Judge’s reasons for dismissing this action. In
1883 Jayewardene obtained judgment against
Gunewardene for a sum of mouney, Jayvewardene
thereafter died, and, in August, 1890, the present
plaintiffs were substituted on the record as

arties plaintiffs, and the judgment was revived.

he judgment being still unsatisfied, plaintiffs,
in September, 1890, caused the Fiscal to seize
as property of the judgment debtor certain
immoveable property now in question in
the present suit, when the 1st defendant on
behalf of the 2nd defendant (I quote from
paragraph 6 of the plaint, which is admit-
ed 1o the answer) claimed the premises
and stayed the sale. These facts are

>
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admitted. Plaintiffs further aver that the district
court upheld defendants’ claim and released the land,
and plairtiffs now sue to have the property declared
liable to be sold under their writ as assets of their
judgment debtor.

The district judge has dismissed plaintiffs’ action,
upholding an ohjection taken by the defence, that the
action is not maintainable by reason of plaintiffs not
having obtained letters of administration to Jaya-
wardene’s est.ate, which is over Rs. 50,000 in value.
1 do not think that under the admitted circumstances
the actgon is barred by scctio: 547 of the Pro-
cedure Code. When the plaintiffs seized thisland in
execution of the juldgment in the origin.l action they
did so as the plaintiffs 01 the record and judgment
creditors in that action, and it is not disputed that
they were such pliintiffs and judgwent creditors.
They were, therefore, under section 247, if not barred
by lapse of time, entitled to bring snit to have the
property declared liable to be suld in execution of
their judgment.

The judgment of the district court, must be set
aside and the case 8-ut bick to the district court to
be proceeded with in due course upyn such issues as
are raised in the pleadings. Defendants will pay
plaintiffs’ costs of their unsuccessful objection in
both courts.

Dias, J.—The objcection on which the case was
dismissed is clearly bad. The heirs of the judgment
creditor are the plaintiffs on the record, and they
‘had a perfeet right to do all that the deceased judg-
ment creditor might have done to realise the judg-
‘ment. The order is set aside with costs in both
courts.

Set aside.

10—
Present :—Burnsipg, C. J.
(May 8, 1892 )

P. C. Nuwara Eliya,

No. 6,894. } TrE QUEEN v. FLYnN.

Criminal Procedure—1Witness—Inability to ezecule
bond for appearance before court—Remand—Crimi-
nal Procedure Code, sections 181, 182,

Inability of a witness to exocute a bond for appear-
ance before a superior court under section 181 of the
Criminal Procedure Code is not a ground for remanding
him to jail.

Revision.
- One Rammala was & witnessin a case committed
for trial before the district court of Kandy, and

being unable to execute a bond for his appearance
before the said oourt to give evidence the. police

m——

magistrate remanded him to custody under section
182 of the Criminal Procedure Code, the warrant of
commitment reciting as follows :—

“And whereas one Ketansiyegedera Rammala, a
material witness for the prosecution of the said case,
being required to enter into a bond for his appear-
ance before the said court to give his evidence, is
unable to execute such bond ; by reason whereof it
has become necessary to remand him to custody.”

The Chief Justice having, upon a visit to the
Kandy jail, considered the remand to be illegal,
caused the committal to be brought up to be dealt
with by the Supreme Court.

Hay, A. 8.-@Q., for the Crown, intimated he conld not
support the commitment.

Buensiog, C. J., held the commitment to be illegal
on the ground that the Criminal Procedure Code,
section 182, renders only a refusal but not inability
to execute a bond, on the part of a witness, ground

for remand to jail, and thereupon ordered the man to
be diecharged.

10—
Present :—Crarence and Dias, JJ.
(January 19 and 26, 1892.)

IsMaLEvAr Margar v. Ka-

D. C. Trincomalie, }
THER SA1BO.

No. 23,288.

Cause of action—Agreement to sell land subject to an
usufructuary mortgage—Refusal of mortgagee to be
redeemed —Action for damages under the agree-
ment —Penalty.

By a notarial instrument defendant agreed to sell to
plaintiff a land belonginﬁ to him and then under mort-
gago toa third party with right of possession, the plain-
tiff agreeing to redeem that mort and pay certain
other debts of defendant and to pay the balance purchase
money to defendant. The agreement was to be fulfilled
within one monthof its date. The mortgage was, upon
the terms of it, to be on foot for a period of three years,
which was still unexpired, and the mortgagee upon the
request of plaintiff refused to beredeemed. Thereupon

laintiff sued defendant for the damages agreed upon

or non-fulfilment of the contract, the plaint averring
that defendant had *in collusion” with the mortgagee
induced him not to accept plaintiff’s tender.

Held, that the mort, was not bound to accept
the money and release the mort, till the three years
had expired, and that the plaintiff’s action failed inas-
much as the plaintiff, having on the face of the agree-
meut express notice of the mortgage, must be taken to
have notice of the terms of the mortgage.

The defendant appealed from a judgment in plain-
tif’s favour. The facts of the case appear sufficiently
in the judgments of the Supreme Court.

Layard, A. A.-G., for appellant,

Dornhorst, for respondent.

Cur: adv. vult.
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On January 26, 1892, the following judgments
were delivered :—

CraBEXCE, J.—We cannot sapport this judgment.
Defendant owned a piece of land which he had mort-
gaged to a certain mortgagee upon terms that the
mortgagee was to possess the land in lieu of interest
and that the mortgage was to be on foot for three
gears. That term being still unexpired and having
in fact nearly a year to run, defendant entered into
an agreement with plaintiff to sell the land to plain-
tiff for Rs. 8,625. This agreement provided that
plaintiff should within one month from its date pay
off the mortgage, pay & certain other debt of defend-
ant’s, and pay the balance of the Rs. 8,625 to defend-
ant; and the agreement stipulated that, at any time
within the month, when required by the plaintiff,
defendant should accompany plaintiff to the mort-
gagee in order that plaintiff might redeem the mort-
gage. Plaintiff thus having on the face of his agree-
ment express notice of the mortgage, must be taken
to have known the terms of the mortgage, and that
the mortgagee was not bound to accept his money
and release the land till the three years had expired.
Thus the possibility of the sale within a month of the
agreement depended on the mortgagee consenting to
allow himself to be redeemed. The mortgagee refus-
ed to be redcemed b fore his time, and so the agree-
ment fell through, and plaintiff sues defendant for
Rs. 750, which he claims as liquidated damages
ander the agreement. The plaint avers, rather in-
distinctly, that defendant *in oollusion” with the
mortgagee induced the mortgagee not to accept plain.
tif"s tender. Defendant was not bound to obtain the
mortgagea's consent, and plaintifi’s action entirely
fails. The fact that defendant, after the month had
expired, eventually sold the land to the mortgagee
does not alter the matier. Defendant’s appe:l sue-
ceeds, and plaintif®s action must be dismissed with
costs in both courts.

Dias, J.—Defendant, being the owner of a piece of
land, mortgaged it to one V. 8. Odiyar to secure the
payment of Rs. 1,800. The bond is dated May 8,
1886, and secures to the mortgagee the right of pos-
session of the wortgaged property for a term of three
years, when the debt should become due and pay-
able. Under this bond the morigagor was not at
liberty to redeem the mortgagee by paying off the
debt. Two years after, viz. on the 18th June,
1888, the defendaut agreed to convey the land to
plaintiff for Rs. 3,625 on certain conditions ; that is
to sny, that plaintiff should pay off the mortgage debt
due to the Odiyar within a month, and after dedaot-
ing o sum due to the plaintiff himself by the defen-
dant pay the balance to the defendant, who should

then execute a conveyance to the plaintiff. The
plaintiff now sues the defendant for a breach of the
above agreement, and claims Rs. 750 as liquidated
damages. It appeurs that the mortgagee, the Odiyar,
refused to receive the debt und release the mortgage
before the expiration of three years. The Odiyar
was not & party to the agreement between the plain-
tiff und defendant, and he had a perfect right to re-
fuse to accept the payment before the expiration of
the three years. The plaintiff knew the condition
of the bond, but nevertheless he took upon himself
to do an act which he could not do without the con-
sent of the Odiyar; but it is contended that the de-
fendant for his own purposes put up the Odiyar to
object to the payment of the debt. This may or may not
be, but the Odiyar, who had a right to possess the land
for three years, may fairly object to being deprived of
that possession before the expiration of the three
years. The defendant’s undertaking in the agree-
ment is expressed in the deed in these words : ¢ When-
“ ever he (meaning the plaintiff) sends for me, I
‘ (meaning the defendant) shall go without any
¢ delay along with him to the said Odiyar, and shall
“ be present when he settles that mortgage debt
* and redeems the aforesaid property.”” The plain-
tiff admits that the defendant accompanied the
plaintif to the Odiyar, who however refused to
accept the debt.

According to this, the defendant secms to have
done ail that which he undertook to do, and the
plaintiff had no right to expect the defendant to
compel the Odiyar to receive the money. 1 think
the plaintiff has failed to make out a case, and his
action should be dismissed with costs in both courts.

Reversed,

10—

Pressent :—Dias, J.
(May 19 and June 9, 1892.)
C. R. Panadurs, |
No. 554, )

Cliim in execution—C'laim upheld—Right of e.cacu-
tion-debtor fo bring action to sct aside clasm—
Civil Procedure Cods, ssctions 241, 247,

Siuva v. SiLva.

A debtor, whose property when soized in execution
has been successfully olmmox by a third party. is en-
titled to maiutain an actlon inst the claimant nndet
section 247 of the Civil ure Code.

The pluint. filed on December 9, 1891, averred title
in plaintiff to certain land, and alleged that the plain-
tiff surrendere! the land for seizure and sale in satia-
faction of & certain writ of execution, when the
defendant unlawfully claimed the land and opposed
the sale ; that the claim was, on November 27,1881,




No. 18.] THFE

inquired into by the court issuing the writ, and plain-
tiff referred to an action to establish his right. The
plaint concluded with a prayer that plaintiff be
declared owner and defendant's olaim set aside. The
answer pleaded as matter of law that plaintiff could
not maintain the action, which should have been
brought by the writ-holder, and also denied plaintiff’s
title, setting up title in defendant.

The commissioner held that only the execution-
creditor or the claimant could institute an action
ander section 247 of the Civil Procedure Code, and
dismissed the action.

The plaintiff appealed.

Dornhorst, for appellant. The plaintiff was en-
titled to surrender, in satisfaction of the execution
against him, this land which was his property. His
right has been interfered with by defendant's claim,
and the execution remains unsatisfied, with the re-
sult that his other property may be attached. He is
therefore entitled to have his right declared by the
court. He is a ¢ party against whom’ the order
upholding the claim was made, within the meaning
of section 247.

Wendt, for the defendant. The action could
only be maintained under the Code, for indepen-
dently of the Code’s provisions relative to claims,
the plaiut discloses no cause of action. Under the
Code, plaintiff as the judgment-debtor could not
bring such an action as this, The terms of section
247 make it clear that only the clasimant or the
judgment-creditor can complain by action of the
order on a claim. If the former sues, the object of
the action is ‘to establish the right which he
claims to the property in dispute ;" if the latter,
«¢ to have the said property declared liable to be sold
in execution of the decree in his favour—the last
words being inapplicable to a judgment-debtor.

Dornhkorst, in reply.

Cur. adyv. vult.
On June 9, 1892, the following judgment was
delivered :—

Dus, J.—This case involves a point of law of
great importance. Plaintiff, being the judgment-
debtor on a writ of executivn, surrendered the land
in dispute to fiscal for sale, when the defendant
olaimed it. The claim was reported to the court,
when a summary iuvestigation took place under
section 241 of the Civil Procedure Code, and the
distriot judge upheld the claim on the 27th of No-
vember, 1891.

Under sections 244, 245, all that the judge meed
asoertain is, who was in possession at the time of the
seizure, If the debtor was mot in possession abso-
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lutely, the property will be released ; but if, on the
other hand, the debtor was in possession, the claim
will be disallowed. In either case the party aggriev-
ed may institute an action in the usual form within
14 days; if not, the finding of the district judge is
conclusive,

The question tarns upon the words *‘ party against
whom an order,” &o., in section 247—whether they
take in the judgment-debtor, as well as the judgment-
creditor and the claimant. If the judgment-debtor
is included, he is bound by the 14 day rule, and
cannot, after the expiration of that time, try the
title to the property by action.

The execution-debtor and creditor are parties to
the action, and section 241 pats the claimant in the
same position as regards the investigation of the
cluim, and that section and the subsequent sections
deal with the three purties to the suit, either of whom
can institute an action within 14 days; and the
execution-debtor (the plaintiff in this case) having
instituted this action within the prescribed time, he
i, in my opinion, entitled to maintain it.

The judgment is set aside and the case sent back
for trial on the meritsa. The appellunt is entitled to
the costs of this appeal, all other costs to be costs in
the cause.

Sat aside.

—_——t0:

Present :—Lawrig, J.
(June 9 and 10, 1892.)

P. C. Avisawella,

No. 11,286. } Pavru v. Daxger.

Criminal Procedure—Compensation—Crown  costs—
Evidence—Criminal Procedure (Code, sections 222,
228.

A police magistrate is bound to hear all the evidence
the complainant may offer in su p})urt- of the prosecution
before he can make an order for compensation and
crown costs on the ground of the complaint being
frivolous and vexatious.

The complainant charged the defendant with
theft of coconuts, and with his plaint he filed & list
of witnesses. On the day of trial the magistrate,
after the complainant had given evidence, directed
the interpreter of the court to proceed to and in-
spect the land from which coconuts were eaid to
to have been stolen, and adjourned the trial. On the
day to which the case had been adjourned, the in-
terpreter gave evidence, but none of the cemplain-
ant’s witnesses were examined. The magistrate
then dischurged the defendant and ordered complain-
ant to pay compensation and crown costs on the
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ground that the charge was false, frivolous, and
vexatious.
- The complainant appealed.
Morgan, for the appellant.
Cur. adv. vult.

On June 10, 1892, the following judgment was
delivered : —

Lawrig, J.—Section 228 of the Criminal Pro-
cedure Code gives a police magistrate power to
acquit an accused at any stage of the case if, for
reasons to be recorded, he considers the charge to be
groundless, but a magistrate may not hold that a
complaint is frivolous and vexatious, nor order a
complainant to pay compensation and crown costs,
until (in the words of section 922) he has heard
all such evidence as may be produced in support of
the prosecution.

Here the magistrate stopped the case, and doubt-
less he did right to acquit, but he did wrong to con-
demn the complainant before he had heard all he
had to say. It is not extravagant to suppose that
if be had heard the complainant’s witnesses the
magistrate might have been satisfied that, though
the evidence was insufficient to convict the accused,
still the complaint had been made in good faith and
on reasonable grounds, and that it was neither
frivolous mor vexatious.

The order to pay compensation and crown costs
is sel aside.

Set aside.

—:0:
Present :—Burxsipg, C. 3., and CLARENCE, J.
(August 26 and 28, 1891.)

D. C. Chilaw, } In the matter of the estate of NEINA
No. A400. MoHAMMADO.

Administration—Douatiointer vivos—@ift taking effect
after death of donor— Testamentary disposition—
Settlement.

A deed of gift after reciting that the donor owned
and possessed certain lands by virtue of deeds herewith
« qelivered” proceeded as follows:— ' Whereas Ido
« heroby determine that all the property aforesaid being
« divided into three. two-third shares thereof should

. go to my son Kader Mohideen, and one-third share to
« my danghter Sego Umma I shall during my lifetime
“hold and possess the same, and that after my death
« the said lands shall become the property of my said
¢ two children or their heirs or administrators, an they
« and their heirs and administrators shall divide the
« game as herein appointed and uninterruptedly possess
« the same for ever as their own ® # & # I do here-

_#by further declare that hereafter I cannot revoke
« this deed.”

Held, that the above instrument did not amount to

a testamentary disposition, but was a settlement inter
vivos, which took effect at orce, and that on the death
of the donor the value of the property dealt with by the
instrunent should be excluded in deciding whether the
estate of the deceased required administration.

One Neina Mohammnd» having died, the death
was reported to the district court. The value of
the estate of the deccased having been reported to
be over Rs. 10,000, the district judwe directed
notice to be issued to the heirs. Thercupon, Kader
Mohideen, son of the deccased, presented a petition,
stating that by a dced of gift the deceased had
gifted all his immoveable property to his children, and
that the property left at his death consisted of certain
moveable property which was worth less than
Rs. 1,000. - He submitted that no administriation was
under the circumstances necessary. The deed of
gift was in the form above set forth.

The district judge held that as the property did
not pass to the donees until the death of the donor
the estate must be administered. The son, Kader
Mohideen, being unwilling to take out leters of ad-
ministration, the letters were issued to the sccretary
of the court.

Kader Mohideen apL»ealed.

Withers, for appellant. It is submitted that letters
of adininistration are not necessiry. 'The deed is net
a testamentary disposition, but a denatio inter vires
which became operative at once. [He cited D. C.
Kandy 90,200, 6 8. C. C. 15.]

Hay, A, B.-G., watched the procecdings for the
Crown.,

Cur. adv. vull.

On August 28, 1891, the following judgments were
delivered :—

Burnsiog, C. J.—I quite agree that the deed in
question cannot be regarded as a testamentary dispo-
sition but & settlement inter vivos of the deceased's
immoveable property, which became operative at the
deceased's death, and administration in respect of it
is unneccssary. The order, therefore, granting
letters in respect of that property should be set aside,
with the letters which appear to have been already
issued to the sceretary of the district court, but T am
not prepared to hold that no administration is neces-
sary. The affilavit of the appellant is a most cau-
tious one, and I am by no means satisfied that, apart
from the settled property, the e-tate of the deceased
was only worth Rs. 500. I think we should, in addi-
tion to setting aside the present order and letters
of administration, send the casc back -that it may be
ascertained whether the estate, apart from the settle-
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ment, is of sufficient value to render administra-
tion compulsory.

CLARENCE, J.—This is an appeal by a son of
one Neina Mohamado, deceased, against an order
of the District Court, committing administration
of the estate of the deceased to the Secretary of
the Chilaw District Court. Appellant contends
that deceased by a certain notarial instrument
executed by him 7nfer vivos disposed of all his
immoveable property in favour of appellant and
his sister and that the moveable property is less
than Rs. 500 in amount. Appellant’s conten-
tion consequently is, that no letters of adminis-
tration are requisite. The instrument by which
Neina Mohamado dealt with the immoveable pro-
perty is before us. It amounts toa settlement of
the immoveable property of Neina Mohamado for
life with remainder to appellant and his sister in
shares of two-thirds and one-third respectively,
and its operation is not deferred till the settler’s
death, inasmuch as the instrument expressly de-
clares against power of revocation. Therefore it
appears that Neina M»himado did dispose of the
immoveable properly inter vivos, and the ques-
tion remains, whether the intestate’s remaining
property is of an amount needing the appoint-
ment of an administrator. Appellant’s affidavit
is to the effect that, so far as he has been
as yet able to ascertain, the property
is under Rs. 500. This seems to imply some
doubt, and I agree with the Chief Justice that
the case should go back to the District Court
for inquiry as to the value of the estate, the order
from, granting administration to the District
Court, being set aside. There can be no order
as to costs.

Set aside.

HeH

Present :—CLARENCE and Dias, JJ.
(February 6 and Marck 3,1891.)

D. C. Kandy,
No. 2,781.

Kandyan low—Adoption—Requisites
declaration by adoptive parent.

} PusuMBAHAMY v. KEERALA.
of — Public

To establish an adoption uuder the Kandyan
Law there must be evidence amounting to a public
declaration of the adoption for purpose of inherit.
ance.

Ejectment.

The land in question belonged to one
Pulingurala, who died without issue. The
plaintiff asserted title to it through certain
collateral heirs of Pulingurala, and the defend-
ant through ome Dingiri Menika, whom he
alleged to be an adopted daughter of Pulingurala.
On the question of adoption the District Judge

held against the defendant and gave judgment
for the plaintiff. The defendant appealed.

Dornhorst for appellant.

Wendt for respondent.

Cur. adv. vull.

On March 3, 1891, the following judgments
were delivered :(—

Dias, J.—This is a very simple matter. The
question is, whether or not Dingiri Menika is
the adopted daughter of Pulingurala; if she is,
the defendant succeeds, if not, the plaintiff.
The District Judge was against the adoption,
and he gave plaintiff judgment, and the defend-
ant appeals.

The adoption which the defendant had to
prove was an adoption for the purpose of
inheritance. The mere taking and bringing
up of achild in the house and settling it in life
is not such an adoption, and all that has been
proved by the defendant was nothing more.
This question has been often raised, and was
dealt wilh by the Supreme Court, and we always
required strict proof of the adoption by evidence
amounting to a public declaration of the adop-
tion for purpose of inheritance. It is hardly
necessary to refer to the decisions and opinions,
which are many and are the opinions of Judges
who were well acquainted with the Kandyan Law
on the subject. " I would affirm the judgment.

CLARENCE, J.—I agree that this judgment is
right.

Affirmed.

— e 1 O

Present :—CLARENCE and Dias, JJ.
( December 4 and 22, 1891.)

D. C,, Kalutara, )
No. 40,428. §

Executor—Estate of executor—Will disposing of property
in one district—Powers of execulor as to other
property—Probate—Succession ab inlestate—Sale by
execulor.

SILVA v. PERERA.

In the absence of any special restrictionina
will excluding from the executor’s power any part of
the testator’s estate, the executor’s power extends
to the whole of the estate, though if any part of
the estate is left undisposed of by the will such
part has to be distributed as under an intestacy.

Therefore, a purchaser from the executor of
property. undisposed of by the will, acquires good
title as against the heirs or persons claiming under
them.

Partition.
The facts of the case sufficiently appear in the
judgment of Clarence, J.

The 1st defendant appealed from the

judgment of the District Judge.
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Dornkorst for appellant. The District Judge
was wroug in limiting the executor’s powers to
property specifically dealt with by the will.
The probate vests the entire estate of the testa-
tor in the executor ; and if the will is silent as to
any particular properly, he mnust distribute that
as in a succession ab infestato. Ithas been held
that the District Court within whose limits a
testator has died has jurisdiction over all his
property, notwithstanding that such pro-
perty is situated within the district of several
other Courts. (/n re Awedan Kanginy, 2 S.C.C.
97.) But it is subwmitted that probate is not
necessary to validate a coinveyance by an
executor. ‘The title vests on the testator’s death
alone. (Pitchay's case, D. C., Colombo, 2,298, 1
C.L.R. 94; D. C., Galle, 53,941,8 S. C. C. 192;
D. C., Kandy, 3,883, 1 C. L. R. 101.)

Wend!t for respondent. Forthe purpos:s of this
caseit may be admitted that the probate vested
the executrix with the whole estate, and that by
a properly framed conveyance she might have
made good title to the whole of this land. But
it is submitted that the title conveyed to 1st
defendant is only good for half the land, inas-
wuch as the widow did uot purport to convey
anything as executrix, and all that the convey-
ance could pass was her moiety as widow in the
community with her husband.

Dornkorst in reply, referred to D. C., Kandy,

19,124, Ram. (1843-55) 65.
Cur. adv. vult.

On December 22, 1891, the following judg-
ments were delivered :—

CLARFNCE, J.—Plaintiff sues to partition a
land in Kalutara District, styled Halgama
Parangiawatte. Plaintiff avers that 4th de-
fendant is entitled to two-thirds, and that the
remainder is owned, a fourth by plaintiff, a half
by 2ud and 3rd defendants, and a half by st
defendant. The 1st defendant answers claiming
the whole land.

The dispute between plaintiff and 1st defend-
ant turns on the effect of a will made by one
Gunesekere, who died in 1880. It seems to be
agreed that Gunesekere owned the land, or, at
any rate, all but the two-thirty-thirds which
plaintiff allots to 4th defendant. The ist
defendant denies that 4th defendaunt owus any
share, and claims the whole.

Gunesekere made a will which seems to have
been drawn for him by a very ignorant or care-
less notary. The willis signed bv his wife as
well as himself. He died leaving him surviving
his wife and four children, two of whom are 2nd
and 3rd defendantsand the other two are vendors
to plaintiff. The 5th clause of the will amounts
to an appointment of the surviving spouse as

executor, and probate was granted to the widow.
The will directs certainmoney payments to be
made; but,as far as concerns special disposition of
the testator’s property, it deals only with land in
Galle District. After Guuesekere’s death the
executrix purported to sell and convey this land,
which is in Kalutara District, to 1st defendant,
and plaintiff hasa coveyance of a fourth from two
of the children. The District Judge held that
1st defendant’s conveyance passed nothing to
him, being ot opinion that the will affected only
land in the Galle District, and in that view
directed a partition according to the shares set
out in the plaint.

We cannot uphold that decision. In the
absence at any rate of any special restriction in
the will excluding from the executor’s power
any part of the testator’s estate, the executor's
power extends to the whole of the estate. There
may be parts of the estate as to which the
executor will have to distribute as under an
intestacy, but the executor’s power of sale ex-
tends over the whole estate. The sale to st
defendant is therefore good. Plaintiff’s suit fails,
and must be dismissed with costs,

Di1as, J.—There is nothing in the will restrict-
ing the executor’s power to property in any
particular district. The sale to 1st defendant
is therefore good.

Reversed.

—_— 0
Present : —LAWRIE, J.
(June 2 and 14, 1892.)

C. R,, Kandy, }
No. 1,114. KaLu v. Howwa Kirr
Kandyan Law—Diga marrviage—Forfeiture of rights
of inkerilance—Unregystered marriage—Ordinance
0. 3 of 1870, sec. 1.

The exclusion under Kandyan Law of a dige
married daughter from a share in her father’s
roperty still attaches to a daughter who goes out
in diga, even though the marriage is invalid by
reason of its non-registration under the provisions
of Ordinsnce No. 3 of 1870,

The plaintiff claimed an undivided share of
land by right of inheritance from her father.
The defendants,among other things, pleaded that
the plaintiff was a diga married daughter and
had forfeited her rights of inheritance. The
parties (who were subject to the Kandyan Law)
agreed at the trial that the plaintiff left the
parental roof about 13 years before and lived
with one Bilinda as his wife, but their marriage
was not registered. The Commissioner held
that the plaintif had no right to her father’s
property, and dismissed the action.

. The plaintiff appealed.
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Sampayo for the appellant. Under the Ordi-
nance No. 3 of 1870, which governs in this case,
the validity of a Kandyan marriage depends on
registration, and therefore the plaintiff contract-
ed no valid marriage, even if there was a mar-
riage according to Kandyan customs, which,
however, does not appear. It is submitted that
the forfeiture of rights of inheritance under the
Kandyan Law is an incident of marriage; and
there being no marriage in this instance, the dis-
ability did not attach to the act of the plaintiff
in leaving the parental roof and living with a
man as his wife. The plaintiffis therefore entitl-
ed to the share of land claimed. '

Wend!t for the respondent. It may be conced-
«ed that plaintiffs marriage was invalid for want
of registration. It is, however, submitted that
the forfeiture of the right to inherit proceeded
not upon the ground of a valid marriage, but
of the daughter’s quitting the parental roof to
enter another family. Accoidingiy, in the case
of a bina marriage, where the daughter conti-
nues after a valid marriage to reside with the
parents, no forfeiture takes place. The point
raised appears to be a new one, and no direct
authority is forthcoming.

Cur. adv. yult.

On June 14, 1892, the following judgment was
delivered :—

LAWRIE, J.—The exclusion by Kandyan Law
of a diga married daughter from a share in her
father’s property did not rest on any theory of
the indissolubility of her marriage.

In olden times, a Kandyan woman, married in
diga, could leave her husband’s house whenever
she chose, and was liable to be turned out when-
ever her husband got tired of her; but, though
she thus gained only a precarious position by
being conducted from her father’s house, the
legal consequences of such a conducting were
fixed. She ceased to be a member of her father's
family, and she did not regain her full rights,
even though she returned or was sent back in a
few days.

A woman who now lives in diga, but whose
marriage is not registered, is in very much the
same legal position as a diga married woman
was before the Kandyan Marriage Ordinance
passed. Her position is equally free and equally
precarious.

The Ordinance now gives privileges to those
who register their marriages, and especially to
their children ; but the law as to the rights of
daughters married dina or in diga has not been
changed, and the old disability still attaches to
the act of being conducted from a father’s house
by a man and the going with him to live as his
wife in his house.

Affirmed.

Present :—Di1As and Lawrir, J].

( June 10 and 21, 1892,)

D.C., Anuradhapura,
No. s54.

Civil procedure—Morigage bond, actiom on—
Summary procedure on liguid claims—Civil Pro-
cedure Code, chap. liii.

} Di1ssANAIRE V. DE ZILvAa

The summary procedure on liquid clais under
chap. liii. of the Civil Procedure Code is not appli-
cable to actions on mortgage bonds.

The plaintiff sued the defendant for Rs. 179,
being principal and interest due on a mortgage
bond. The plaintiff proceeded under chap. liii.
of the Civil Procedure Code. The defendant,
through his proctor coutended that an action on
a mortgage