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“An organization whose membership consists of workers and
union leaders, united to protect and Promote their
commoninterests”

(http://www.businessdictionary.com/definition/trade-
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Indipendent Commissions for Good Governance

V.K.Nanayakkara

Constitutional Council and Indipendent Commissions

Good Governance has become a serious concern in Sri Lanka.
The Ninteeth Amendment to the Constitution introduced a
number of initiatives to-rebuild good governance. It imposed

check and balances on the country’s dominant Executive
Presidency by introducing the following vital features: '

reduction in the terms of President and Parliament from
six years to five years;

re-introduction of a two-term limit for the Presidency;

authority of President to disolve Parliament only after

four and a half years(unlike one year,which prevailed
up to 30 April 2015);

revival of the Constitutional Council;

establishment of indipendent commisions;

introduction of the right of access to information as a
fundamental right of all citizens;

President to appoint Ministers on the advice of the
Prime Minister;

Presidential immunity not to extend to fundamantal
rights applications

Acclaimed as an important mechanism to depoliticise the
p p
public service, the 19™ amendment establishes a Constitutional

' 19" Amendedment was enacted by Parliament on 28.05.2015 and
certifieied by the Speaker on 15.05.2015
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Council (CC) which exercises some executive powers
previously held by the Executive Prresidency. The CC
recomends to the president fit and proper persons for
appointment to the indipendent commisions established under
the constitution, and approves or rejects persons recommended
by the President for appointment to certain important
scheduled state offices. Intially, the Government promised
Council consisting predominantly of indipendent persons of
emminence and intigrity who were not members of any
political paty. The CC was to comprise three politicians (the
Speaker, Prime Minister, and Leader of the Opposition) and
seven indipendents.

In 1ts orginal form the CC could have been a useful instrument
because 1t was supposed to be largely a political body. Instead
what came forth was a Council with more members of
parliament apolitical citizens. Its balance titled in favour of
active politicians in the parlimentary debate, the opposition
claimed that a majority of civil society members would render
the Council democratically unaccountable. Hence, the
compromise was to allow for a composition of seven MPs, and
three indipendents.” This weakens the apolitical character of
the Council in terms of depoliticising the public service.

An area that needs to be given thoughtful attention is the duty
to formulate gazette and place before Parliament the
procedures to be followed in regard to the recommendations or
approval of persons suitable for any appointment. In the

* This was compounded by the appointment of two Ministers to the Council, thereby creating
an obvious conflict of interests.
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absence of published “procedures” which is a mandatory
contributional requirement, how can the Council select and
recommend “fit and proper” persons for appointment to the
indeoendent commisions? Will the CC, acting in secracy,
simply rubber-stamp executive decisions?

Nonetheless the 19" amendment strengthened democracy in
the country by replacing Chapter VIIA of the / 8" Amendment
which armed the Executive President with extreme powers.The
18™ A restores many components of the /7th amendment. Two
new commisions, the Audit Service Commision and the
National Procument Commision are added to the list of
indipendent institutions to improve good governance and
accountability. It lets the Constitutional Council to set up the
proposed Indipendent Commissions including the

Election Commision
Public Service Commision
National Police Commision

Human Rights Commision of Sri Lanka
Commision to Investigate Allegations of Bribery or
Corruption

7. Finance Commision

I
2
3
4. Audit Service Commision
5
6

8. Delimitation Commision
9. National Procument Commision

The newly itroduced Chapter VIII mandates the president to
consult the prime minister on ministerial appointments.
(Article 43(2). Among other things, it curtails the president’s
immunity by making him liable to fundamantle rights litigation
on any official act (Article 35(3)1. The CC shall obtain the
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views of the Chief Justice when considering appointments to
the Supremecourt and the Court of Appeal (Article 41c (4).

Freedom of information has been added to the Fundamantal
Rights chapter, making it a judicially enforceable right (Article
14A). With this provision enshrined in the Constitution, the
people get their right to know as to how they are governed,
how their money is being spent and how decisions concerning
them are taken Restoration of the National Police Commision
enables the Police Department to carry out their duties in an
independent and impartial mannaer without any fear of
political transfers or political presure.

The 19™ Amendment established the Audit Service Commision
in 2015 to conduct audits and also to appoint and regulate
external auditors of all central and provincial departments,
local authorities and state owned enterprises. Setting the
standards for audit,it ensures that public funds are used wisely
as well as in accordance with the law and assesses expenditure
not just for probity and regularly but also for value for money.

The functions of the newly introduced National Procument
Commision are to formulate fair, equitable, transparent
competitive and cost effective procedures and guidelines for
the procument of goods and services, works and consultancy
services of government. It would investigate unsolicited bids
approved by the Government in transactions with private
construction parties for public investment projects whiich had
not featured a competitive tender-bidding process. As a policy
“the government discourages the acceptence of unsolicited
proposals. The gazzeted 19" amendment states that the
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National Procument Commision will stremline tender
procedure and ensure checks and balances while formulating
fair, equitable, transparent, competitive and cost effective
procedures and guidelines for the procument of goods and
services by all Government institutions.

Public Service Commission

Critical to the performance of the bureaucracy is a well
functioning Public Service Commission (PSC), for it is this
institution that promotes and safeguards the merit principle in
the recruitment, promotion, and career management of public
officers.

Thus, 1t may be argued that the PSC is the uiltimate source of
accountability for the public bureaucracy.lt is responsible for a
merit-based recruitment process for the public service as well
as for ensuring a fair, prompt and effective disciplinary action
system.It 1s appropriate to briefly delve into its evolution to the
present state.

The PSC has vacillated between the two extremes of executive
subservience and independence during its chequered path from
1931 to date.Ceylonisation of the political movement
compelling the colonial Government to consider setting up of a
PSC for recruitment to its services in the territory.The first PSC
was set up under the Donoughmore Constitution of 1931 to
advise the Governor on matters relating to the appointment,
promotion, transfer and disciplinary control of public servants.
However, 1ts limited advisory functions failed to satisfy the
people’s aspirations and the continued stress on this aspect by
the leaders of our freedom movement resulted in the setting up
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of an autonomous PSC under the Independence Constitution of
1947.

Section 60 (1) of the Ceylon Independence Order in Council,
1947 vested the executive power of appointment, transfer,
promotion and disciplinary control of public officers in an
independent PSC.The very fact of the independence of the
PSC was later held against it. This system, it was alleged, may
have been suitable during the colonial era when the functions
of the government were limited.The PSC had come to be
viewed as an obstacle to effective personnel management. With
the direct intervention and guidance of the process of
development, it was felt that the cabinet of ministers or the
political executive should have the powers over the machinery
of implementation of these policies.Hence, the need was
emphasised for the cabinet executive over powers of
appointment and disciplinary control over the officers who
execute the process.

In this background, the framers of the first Republican
Constitution of 1972 brought the entire administrative structure
of the country under the control of the cabinet of ministers to
give effect to the new thinking.The cabinet and individual
ministers were vasted with the executive authority for
appointments, promotions and disciplinary control of the
public officers which had been controlled hitherto by the PSC.
It was the contention of the Government that the key officials
who put into practice the policies of the government must
tangibly indentify with the substance of those policies. While
this development was considered as a legitimisation of the
process of politicisation of the public service, it also had the
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effect of eroding the status of public officers whose position
was safeguarded under the Soulbury Constitution.

The Constitution of 1972 substituted two boards, namely, the
State Services Advisory Board (SSADB) and the State
Services Disciplinary Board (SSDB) in place of the PSC.’
They acted in an advisory capacity to assist the cabinet in the
exercise of its authority. However, the advice of the two
Boards was not binding on the cabinet of ministers or on an
individual minister. Consequently, the actual powers in respect
of the state services were vested in the cabinet of
ministers.From a non-responsive PSC, the pendulum swung in
the direction of the supremacy of the elected politician in the
public life a country, reducing the status of the bureaucrat.

PSC after 1978

After the general elections of 1977, in the course of the
drafting of the constitution of the second Republic, when the
revival of the Public Service Commission was being actively
considered, there was the hope among most public servants
that PSC would be revived in its original pre-1972 form, and
would thereby function as a guardian of the right and privileges
of public officers. But when the Commission re-emergend in
the Constitution of the Second Republic, it took a completely
different form

* Section 111(1) and section 112(1) of the 1972 Constitution
* Report of a SLIDA workshop(1983), Development series no. 1-p25
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The Constitution of 1978 reconstituted the PSC, but with a
difference. It was created only as an institution subordinate to
the cabinet. Its constitutional role is to assist, confirm, promote,
transter dissmiss and exercise disciplinary control over public
officers. These powers came again to be vested in the cabinet
of ministers.The cabinet exercised these functions directly in
respect of heads of departments and delegated them to the PSC
in respect of other public officers.In a departure from the 1972
Constitution, in 1978, the cabinet was expressly debarred from
detegating its powers in respect of the heads of departments.

The Administrative Reforms Committee of 1987 highighted
“the pervasive dissatisfaction at all levels in the public service
concerning the present situation” and suggested the creation of
a PSC, appointed by the President, answerable directly and
only to him and which would, within general directions issues
by the President, exercise its authority independently.”

PSC under the 17" Amendment

The Seventeenth Amendment which came into force on 3™
October 2001, restored the position of the PSC as an
independent body by making it responsible and answerable
only to parliament. Its objective was to bring into being, truly
indipendent commissions, the PSC being one of them. It
established the Constitutional Council (CC) comprising
representatives of all political parties in parliament. The CC
identified the members of the PSC, the Elections Commission,
the Police Commission, the Human Rights Commission, the
Delimitation Commission, the CIABOC and the Finance

> ibid. pp.14-17 \OO b())
AL
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Commission. It purported to depoliticise the public service,
including the police service, removing political influence in the
appointment of judges and ensuring the conduct of free and fair
elections. It removed the unbridled power the President had
with regard to the making of key public appointments. Under
the 17™ Amendment, the Constitutional Council recommended
to the president, the persons for appointment as chairperson
and members of the PSC. The President’s discretionary powers
over these affairs were subjected to check and balances.

The first PSC established under the 17" Amendment in its
annual report 2004 observed as follows

Politicisation, lack of transparancy, inefficiency,
bribery and corruption have too often been associated
with the Public Service, largely obscuring instances of
hard work and much commitment. Hence, the task
before the new PSC was to create the conditions where
the Public Service would be apolitical, impartial,
professional in outlook, efficent and accountable to
the public.®

The term of office of the first PSC under the 17" Amendment
expired on 01° December 2005 and by then the Constitutional
Council had become defunct; so that there was no
constitutional body to make the necessary recommendations
for appointment to the PSC. The second PSC was appointed on
10.04.2006 by presidential fiat. During the two-year period
2009 to 2010, the PSC was again defunct as its members were

6 Annual report of the PSC for the period 2 December 2002 —December 2003 —p.01
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not appointed. All PSC matters were handled by the cabinet
while certain matters were delighted to the ministry secretaries.

PSC under the 18" Amendment

The 18" Amendment introduced in 2010 made some
fundamental charges to the PSC.’ First, the requirement of
the Constitutional Council recommendation to the President
was abolished. Instead, the new Article 41A established a
Parliamentary Council which stipulated that the president
should seek the observations of the Parliamentary Council in
making the appointments to the Commission referred to in
schedule-1 which included the Public Service Commission.
Accordingly, the PSC and its Chairman could be directly
appointed by the president. The eighteenth Amendment is the
very antithesis of a politically neutral public service. A sharp
decline in the Institutional standards, practices and ethos
governing the public services resulted.

PSC under the 19" Amendment

In terms of Chapter IX of the Constitution, the PSC is vested
with the power of appointment, promotion, transfer,
disciplinary control and dismissal of public officers, subject to
the provisions of the Constitution. It excludes Provincial Public
Services, Judicial Service, Heads of Departments and
Secretaries to the Ministries. (See the Article 41(1), 55(2),
55(4)). The PSC also functions as the Appelliate Authority for

" The 18" amedment to the Constitution drafted by the UPFA Government within closed doors
without public disscussion and went through the Parliament process as an urgent Bill.
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those who are aggrieved by the decisions taken by delegated
authorities in relation to appointment, promotion, transfer,
disciplinary control and dismissal.

As presently constituted, the PSC is a quasi-judicial body
which has executive responsibility for making appointments,
transfers, promotions and exercising disciplinary over the
public service. It has no policy responsibilities. This precludes
the PSC from the political areas of conflict and ensures its
complete impartiality and fairness.

Provincial Public Service Commission

The establishment of Provincial Councils in 1987 brought
about a fundamental change in the public service in the Island.
Consequently, a bifurcated public service comprised two
separate cadres, national and provincial. The provincial public
service is a separate and distinct service operative under
different authority. In terms of article 154c, the Governor of a
province can exercise executive power through officers
subordinate to him. Section 31, 32 and 33 of the Provincial
Councils Act provide respectively for the appointment of a
Chief Secretary for each province by the president; the vesting
in the governor of the powers of appointment, transfer,
dismissal and disciplinary control over officers of the
provincial public service and for the delegation of such powers
to a provincial PSC to be appointed by him. Any aggrieved
party of a decision of a provincial PSC could appeal to the
Governor whose decision is final.
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In terms of section 32 of the Provincial Councils Act No 42 of
1987, the appointment, transfer, dismissal and disciplinary
control of provincial public officers are vested in the Governor
of the province. The Governor may from time to time delegate
such powers to the PPSC. The Governor is responsible for
formulating schemes of recruitment, codes of conduct,
promotion and transfer policy etc. Appeals against the
decisions of the PPSC are directed to the Governor for a final
decision (Section 33 of the Provincial Councils Act). The final
decision the appeal is the Governor’s discretion. It is sole
responsibility of the Governor to take decisions on public
officers attached to his province. Appointed by the President,
Governor holds office during the pleasure of the President.
Consequently, PC politicians can influence the decisions over
the public service. The devolved public service fell into the
clutches of the provincial politicians.

A question arises whether the Governor should exercise his
powers with regard to the provincial public service on the
advice of the Board of Ministers of whether the Governor 1s
bound to act on the President’s directions. It is natural for the
Governor to be guided by the President’s wishes as he holds
office subject to the President’s pleasure.

Provincial public service comprises more than fifty percent of
the public officers in the country. Even after the 19"
amendment, while the central public service is placed under an
interdependent PSC, the provincial public service functions
under the Governor, a political appointee. An impartial public
service free from favouritism and politicization cannot be
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realised by excluding this large potion of the service from an
independent authority. What applies to the national PSC should
apply in equal measure to the PPSC.

Provincial PSC (PPSC) should be depoliticised. We
recommend a single PSC that is common to both the central
and provincial governments as found in South Africa. This
departs from the Indian model of a union PSC and State PSCs
where the State PSC is appointed by the Governor of the State.
A Constitutional amendment to give effect to this provision
would entail corresponding amendments to the Provincial
Councils Act which set up the present PPSC.

Composition of the Proposed PSC:

Article 54 of the Constitution may be amended to provide for
15 commissioners appointed by the President as follows.

(A) Six commisioners appointed by the President on the
basis of 15 names tendered by the newly constituted
Constitutional Council.

(B) Nine commissioner appointed as follows. One
commissioner for each Province nominated by the Chief
Minister of the province. A commissioner nominated by
the Chief Minister of a province must be recommended by
the Provincial Council (that is composed of members of all
parties represented in the legislature); and approved by the
Provincial Council by a resolution adopted with a

216

Digitized by Noolaham Foundation.
noolaham.org | aavanaham.org



supporting vote of a majority of its members. (This is to
ensure that Provinces are not sidelined in the PSC).

(C) A commissioner is appointed for a term of six years,
which is renewable for one additional term only. One-third
of the members will go out of office every two years.

(D) A commissioneer may be removed from office only
on

(i) The ground of misconduct, incapacity or
incompetence

(11) A finding to that effect by a committee of
Parliament or, in the case of a commissioner
nominated by the Chief Minister of a province by a
committee of the of the legislature of that province,
and

(iii)The adoption by Parliament or the provincial
legislature concerned, of a resolution with a
supporting vote  of a majority of its members
calling for the commissioner’s removal from office.

(E) The President must removethe relavant
commissioner from office upon

(i) The adoption by Parliament of a resolution
calling for that commissioner’s removal; or
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(1) Written notification by the Chief Minister that the
provincial legislature has adopted a resolution calling
for that commissioner’s removal.

Status of the PSC

There has been much debate in the post- independence era
whether the role of the PSC should be advisory or
executive. Prior to 1947, the Governor was in effect the
appointing authority in all cases. An executive PSC would
remove temptation from the paths of Ministers who would
otherwise yield to the pressure of partisan politics for
rewarding political supporters with plums of office. It was
argued that Ministers cannot defend in Parliment the conduct
of officials over whom they do not exercise disciplinary
control. This resulted in the vesting of the appointment,
transfer, promotion and disciplinary powers in the Cabinet of
Ministers in 1972. This status continued through the 1978
Constitution until the enactment of the 17" Amendment in
2001. This was reversed in 2010 until the restoration of the
independent status in 2015.

Basically the role of the PSC is a quasi-judicial one. Its role
and powers are constitutionally entrenched. On the other hand,
the provincial PSC is statutory established, PSC is not
responsible for laying down human resource management
policies, such as recruitment policies and terms of service.
These matters are left to the executive departments, such as the
Establishments Division and the Combined Services Division
of the Ministry of Public Administration and the Department of
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Management Services in the Ministry of Finance. Once the
policies for appointment, promotion and discipline have been
determined, it is the responsibility of the PSC to interpret and
administer them in practice. The reason for not involving the
Commission in policy development is to prevent it being drawn
into political controversy and maintain thereby its impartiality.
The PSC provides assurance that all actions concerning
recruitment, promotions and appointments within the Public
Service are made in an equitable, fair and impartial manner;
free from favouritism, patronage and discrimination; and based
on the principle of merit.

Certain senior positions called ‘posts of confidence’, such
as Secretaries to Ministries are excluded from the purview of
the PSC.* All officers serving in the Provincial Council Service
who do not belong to the All Island Services fall outside the
ambit of the PSC. The employees of State Cooperation,
Statutory Boards And State Owned Companies also do not
come within the purview of the PSC as their employees are not
public officers. The PSC’s power of appointment, transfer,

® All Island Services means thoseidentified as island wide services, such as
the Sri Lanka Administrative Service, Sri Lanka Engineering Service, Sri
Lanka Sccientific Service, Sri Lanka Architectural Service, Sr1 Lanka
Accountants Service, Si Lanka Planning Service, Si Lanka Education
Administrative Service, Si Lanka Agricultural Service, Si Lanka Animal
Production and Health Service, Sri LankaMedical Service, Sri Lanka
Indigenious Medical Service, Sri Lanka Surveyors Service and any other
service identified by the appropriate authority from time to time.
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dismissal and disciplinary control do not extend to important
categories of top officials, such as Secretaries to Ministries
who are appointed by the President and Heads of Departments
who are appointed by the cabinet of Ministers.

As an organ of state, the PSC serves as the independent
custodian of the integrity and values of the public service. The
preceding discussion has traced its transition under the three
post war constitutions and the three significant Seventeenth,
Eighteenth and Nineteenth Amendments. In summary, the
prognosis is that consequent to the Ninenteenth Amendment,
the PSC’s vital role as an independent and neutral body to
safeguard the integrity, impartiality and meritocracy of the
public service remains restored.

Note. This article was compiled by the writer in the book tiled
‘Sri Lankan Structures of Governance’ authored and published
by him. Due to timely importance of the article, with the
consent of the author, it has published in this volume.
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The Utilization of State Land between the Centre
and the Provinces under the 13™ Amendment to
the 1978 Constitution.

S. Sarath Mathilal de Silva

Abstract

The main objective of this article is to examine the title,
distribution and utilization of State land between the Centre
and Provincial Councils by reference to the 13" Amendment to
the Constitution. Here, Supreme Court judgments have been

used to assess the provisions of the 13" Amendment on State
land.

The 13" Amendment to the 1978 Constitution and the
Provincial Councils Act of No.42 of 1987 marks a watershed in
our constitutional evolution. By means of this Amendment, the
system of devolution of power to the Provincial Councils was
entrenched in our Constitution by protecting the avenues for
autonomy for each level of government. The 13™ Amendment
also contains provisions to devolve power over the control of
state land to regional units. Sri Lanka’s land utilization is
related to social, economic and political sectors. The political
issue relating to land has developed towards an ethnic conflict.
As a solution to this issue, the 13™ Amendment was introduced
in 1987.

As revealed in the study on the title, demarcation and
utilization of State land between the Centre and Provincial
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Councils under the 13™ Amendment no exclusive power is
vested in the Provincial Councils with regard to the subject of
State land. Moreover Provincial Councils can only make
statutes to administer, control and utilize State land, if such
State land are made available to the Provincial Councils by the
Government from the Provincial Council subject. State land
shall still continue to vest in the Republic and may be disposed
of by the President in accordance with Article 33(d) and
written laws governing the matter. Hence central control over
the State land under the 13"™ Amendment continues despite
aspirations for further devolution of power over State land to
regions.

Keywords: Colonization Schemes, Alienation of State land,

Devolution of power, Provincial Councils, Utilization of State
land

1. Introduction

The 13" Amendment to the 1978 Constitution' and the
Provincial Councils Act No.42 of 1987 marks a watershed in
our constitutional evolution. It describes and codifies the
distribution of the power between the Centre and the sub
national elected tires. By means of this Amendment, the system
of devolution of power to the Provincial Councils was
entrenched in our Constitution by protecting the avenues for
autonomy for each level of government.

Sr1 Lanka’s land utilization is related to social, economic and
political sectors. The political issue relating to land has
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developed towards an ethnic conflict. The passage of the 13"
Amendment to the Constitution and the establishment of
Provincial Councils (PCs) that have emerged as a result of the
ethnic conflict, were among the steps that have attempted to
reform the centralized state structure of Sri Lanka. The 13"
Amendment also contains provisions to devolve power over
the control of State land to regional units.

2. The Establishment of Provincial Councils

Provincial Councils were established under the 13"
Amendment to the Constitution of 1978 which came into effect
on 14™ November 1987 along with the Provincial Councils Act
No.42 of 1987. Chapter XVIIA which was introduced by the
13" Amendment provides for the establishment of Provincial
Councils for every Province specified in Eight Schedule’, with
effect from such date or dates as the President may appoint by
Order published in the Gazette. Every Provincial Council so
established shall be constituted upon the election of its
members. The President established Provincial Councils for
each of the nine Provinces, including the Northern and Eastern
Provinces separately, with effect from 03.02.1988.

Three lists in the 9" Schedule to the 13" Amendment are the
Provincial Council List, the reserved list and the Concurrent
List. The Provincial Council List contains matters in respect of
which the Provincial Council is empowered to make statutes.
These mainly cover those areas of authority where decisions
affect primarily persons living in the Province and are
applicable to the Province only. The Reserved List contains
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matters in respect of which the Parliament is empowered to
make laws. These cover the areas of national importance. The
Concurrent List contains matters in respect of which both the
Parliament and the Provincial Councils may make laws and
statutes respectively.

The Supreme Court in Vasudeva Nanayakkara v Choksy and
Others®, explaining the scope of the 13™ Amendment stated
that:

‘The 13" Amendment to the Constitution certified on
14.11.1987 provided for the establishment of Provincial
Councils. Article 154G (1) introduced by the Amendment
vests the legislative power in're_spect of the matters set out in
List I of the 9" Schedule (the Provincial Council List) in
Provincial Councils. Article 154 C vests the executive power
within a Province extending to the matters on list I in the
Governor to be exercised in terms of Article 154F (i) on the
advice of the Board of Ministers. In terms of Article 154F (6)
the Board of Ministers is collectively responsible and
answerable to the Provincial Councils.’

3. The 13™ Amendment and State Land: Legal Perspective.

It 1s important to 1dentify the demarcation between the Centre
and the Provinces with regard to State land and to examine the
nature and content of the subject matter of the State land that
lie within a Province by virtue of the 13™ Amendment to the
Constitution. In this regard, it is necessary to scrutinize the
relevant Articles contained in the 13™ Amendment to the
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Constitution in relation to land and State land by way of
pronouncements made by the Superior Courts of Sri Lanka.

Item 18 of the Provincial Council List states:

Land — land, that is to say, rights in or over land, land tenure,
transfer and alienation of land, land use, land settlement and
land improvement, to the extent set out in Appendix II.

The opening paragraph of Appendix II is as follows: “State
land shall continue to vest in the Republic and may be disposed
of in accordance with Article 33(d) and written law governing
this matter.” 1t 1s thus made clear that there is no change in the
ownership of State land. Article 33(d) referred to empower the
President, inter alia, to ‘make and execute under the Public
Seal such grants and dispositions of lands and immovable
property vested in the Republic as he is by law required or
empowered to do’.

Appendix II continues:

Subject as aforesaid, land shall be a Provincial Council
Subject, subject to the following special provisions:-

State land —

1:1 State Land required for the purposes of the Government in
a Province, in respect of a reserved or concurrent subject may
be utilized by the Government in, accordance with the laws
governing the matter. The Government shall consult the
relevant Provincial Council with regard to the utilization of
such land in respect of such subject.
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1:2. Government shall make available to every Provincial
Council State Land within the Province required by such
Council for a Provincial Council subject. The Provincial
Council shall administer, control and utilize such State land, in
accordance with the laws and statutes governing the matter.

1:3. Alienation or disposition of the State land within a
Province to any citizen or to any Organization shall be by the
President, on the advice of the relevant Provincial Council, in
accordance with the laws governing the matter.

Special provision 2 placed just after the above provisions, is on
inter-provincial irrigation and lands development projects
which would be the responsibility of the Centre. However, the
principles and criteria regarding the size of holdings of
agricultural and homestead lands arising out of these projects
will be determined in consultation with the Provincial
Councils. The selection of allottees for such lands will be
determined by the Government having regard to settler
selection criteria including degree of landlessness, income
level, and size of family and agricultural background of the
applicants. The actual application of these principles, selection
of allottees and other incidental matters will be within the
powers of the Provincial Councils.

In special provision 3, placed after the above provision the
Centre is required to establish a National Land Commission
which would be responsible for the formulation of national
policy with regard to the use of State land. This Commission
will include representatives of all Provincial Councils.
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The Reserved List has the following entry: ‘State Land and
Foreshore, except to the Extent specified in Item 18 of List I’

In the year 2003, the then Government tabled a Bill titled
‘Land Ownership’ to amend the Land Development Ordinance’
and Land Grants (Special Provisions) Act’. This Bill was
opposed by all the Provincial Councils of the country other
than the North and East which did not have a functioning
elected Provincial Council at that time. All the other Provincial
Councils submitted their objections to the Bill. It 1s pertinent to
examine this judgment’ in view of its relevance to the subject
of ownership of State land by the highest court of Sr1 Lanka —
the Supreme Court. 10 petitioners have challenged the
constitutionality of this Bill by petitions presented to the
Supreme Court and have thereby invoked the jurisdiction of the
Supreme Court in terms of Article 121(1) of the Constitution.

The Bill according to its long title is “to provide for the
disposal of ownership of lands by the transfer of ownership of
State Land to citizens of Sri Lanka; for the removal of certain
restrictions attached to grants and transfers made under the
Land Development Ordinance (Chapter 464) and the Land
Grants (Special Provisions) Act, No. 43 of 1979.” The
petitioners contended that the provisions of the Bill in it’s
entirely and the procedure followed in having the Bill placed
on the Order Paper of Parliament are inconsistent with the
Constitution.

The Bill provided for the holder of land under a grant made in
terms of section 19(4) of the Land development Ordinance or
section 3 of the Lands Grants (Special Provisions) Act to apply
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for his existing right to be converted into full ownership, free
of all encumbrances. The procedure for such grant of
ownership of State land was found in Part I of the Bill. The
holder was required to forward an application requesting that
the right conveyed to him under such grant or transfer be
converted to full ownership and the right title and interest in
such land free from all encumbrances to the Land
Commissioner with a copy to the Divisional Secretary,
Designated Officer or to an authorized officer. Such officer
shall thereafter forward his observation to the Minister who
shall, after satisfying himself on the correctness of the
observations, forward all the relevant documents and the
application to the President with his recommendation to the
effect that in his opinion a certificate in terms of this Act may
be issued granting the applicant full ownership in respect of
such land free from all encumbrances.

The Bill under reference according to the Supreme Court dealt
with the subject areas that are referred to in item 1 of Appendix
II of the Provincial Council List. Item 1.3 in Appendix II refers
to alienation or disposition of State land within a Province. The
Supreme Court stated that this reaffirms the position that State
land shall continue to vest in the Republic while the subject of
land 1s a matter for the Provincial Council.

The Supreme Court also referred to the Reserved List, where
reference is also made to State land and provides that,

“State land and Foreshore except to the extent specified in
item 18 of List 1”
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Such extents, are set out in Appendix 11 of the 9™ Schedule,
which specifically states that, “Land shall be a Provincial
Council Subject”. In considering the aforementioned contents,
the Supreme Court stated that it is abundantly clear that the
matter in question is a Provincial Council subject that has been
devolved to the Provincial Councils in terms with the
Thirteenth Amendment. Article 154G of the Constitution refers
to the statutes of the Provincial Councils and Article 154G 3
describes the position with regard to the law making power of
the Central Government in respect of a subject given in the
Provincial Councils List. Accordingly, in terms of Article
154G 3 of the Constitution, no Bill with regard to any matter
set out in the Provincial Councils List shall become law unless
such Bill has been referred by the President, after its
publication in the Gazette and before it is placed on the Order
paper of Parliament, to every Provincial Council. The necessity
of such reference to Provincial Council i1s for the purpose of
expression of their views on the Bill within the specified time
period. After such reference, in the event where every such
Council agrees to the passing of the Bill, such Bill 1s passed by
a majority of the Members of Parliament present and voting. In
a situation where one or more Councils do not agree to passing
of the Bill, such Bill is to be passed by the special majority
required by Article 82 of the Constitution. In consequence of
this decision, the then government did not further proceed with
the Bill.

Another important judgment of the Supreme Court which
analyzed and interpreted the provisions of 13"™ Amendment to
the Constitution, to identify and demarcate between the Centre
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and the Provincial Councils in relation to the subject of State
land is Superintendent, Stafford Estate v Solaimuthy Rasu
judgment .

In the view of the Supreme Court in the Solaimuthy judgment,
the entirety of State land is referred to in List IT (Reserved List)
and it is only from this terminal origin that the Republic could
assign to the Provincial Councils land for whatever purposes
which are deemed appropriate. It is therefore axiomatic that the
greater includes the lessor (Jmme Majus Continent in sc
mimus) and having regard to the fact that in a unitary state of
government no cession of dominium takes place, the Centre has
not decided, its dominium over State land to the Provincial
Councils. Peiris CJ., in the Solaimuthy judgment stated that if
there is a reservation in List II, the inescapable inference
follows that what is reserved to the Republic could only be the
larger entirety out of which the 13™ Amendment choose to
assign some portions of State land to the Provincial Councils
and the pertinent question before the Supreme Court is the
parameters with which of what is entrusted to the Provinces.

Having set out the overcharging dominium of State land with
the Centre, according to Peiris CJ., Appendix II set out special
Provisions which would qualify as further limitations on State
land assigned to Provincial Councils. These special provisions
apart from demonstrating the limited extents of Provincial
Councils over State land also display unmistakably that State
land continue to be a subject of the Centre. Having granted the
brooding presence of the Republic on all State land in List 1,
List I and then Appendix II and subject to these pervasive
provisions, State land are declared to be a Provincial Council
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subject in the second paragraph of Appendix II, but that
declaration is only explanatory of the purposes for which the
Provincial Councils have been assigned with land. Those
purposes are evident in the special provisions 1.1, 1.2, and 1.3
of Appendix II. In the view of Peiris CJ., these special
provisions also strengthen the position that State land continue
to be a subject located in the Centre.

As fturther stated by the Supreme Court in the Solaimuthy
judgment, Appendix II in paragraph 3:4 provides that the
powers of the Provincial Councils shall be exercised having
due regard to the national policy formulated by the National
Land Commission. The National Land Commission which
includes representatives of all Provincial Councils would be
responsible for the formulation of the National Policy with
regard to the use of State Land. Moreover if and when a
National Land Commission is in place, the guidelines
formulated by such Commission would govern the power of
the Provincial Councils over the subject matter as interpreted in
this judgment in relation to State Land. In the view of Peiris
CJ., on behalf of the Supreme Court in the Solaimuthy
judgment, National Land Commission strengthens the
contention that State land lie with the Centre and not with the
Provincial Councils.

Findings of the study also reveal the other provisions that
indicate State land lie within the legislative competence of the
Centre: Article 154 (G) 7 of the Constitution provides that a
Provincial Council has no power to make statutes on any
matter set out in List II. One of the matters referred to in that
List is ‘State land and Foreshore’ except to the extent specified
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in item 18 of List I. According to Peiris CJ., all these features
referred to the above featured the unitary nature of the State.

The following pronouncements in summary form on the nature
and content of State land under the 13™ Amendment have been
outlined by the Supreme Court in the Solaimuthy judgment.

Firstly, Appendix II imposes the restrictions on the land
powers given to Provincial Councils. The Constitutional
limitations imposed by the legislature shows that in the
exercise of its legislative powers, no exclusive power is vested
in the Provincial Councils with regard to the subject of ‘land’.

Secondly, the Provincial Councils do not therefore exercise
sovereign legislative powers and are only subsidiary bodies,
exercising limited legislative powers subordinate to that of
Parliament.

Thirdly, Provincial Councils can only make statutes to
administer, control and utilize State land, if such State land is
made available to the Provincial Council by the Government
for a Provincial Council subject. When the State makes
available to every Provincial Council State Land within the
Province required by such Council for a Provincial Council
subject, the Provincial Council shall administer, control and
utilize such State land, in accordance with the laws and statutes
governing the matter.

From the above findings it is clear that Provincial Council
subject matter in relation to State Land would only mean that
the Provincial Councils would have legislative competence to
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make statutes only to administer, control and utilize State
Land, if such State Land are made available to the Provincial
Councils by the Government for a Provincial Council subject.

There are some crucial issues that need to be addressed in order
to achieve a greater degree of devolution on State land. These
issues cover both questions with regard to powers of the
regions as well as required reforms at the centre.

One such issue is related to powers of the President. The power
of the Centre to control the land in the regions come first from
the powers vested in the President by the 1978 Constitution.
Article 33(d) of the Constitution gives overall powers of
disposition of land to the President of the Republic. This
provision is reiterated in Appendix II of the 13" Amendment,
which sets out the limits of a Province’s power over land.
Another issue is relavant to the extent of devolution. In the 13™
Amendment the subject of State land is included in the
Provincial and Reserved Lists. The powers given to the
Provincial Councils are spelt out in the Provincial List. The
Provincial Councils have powers over the areas mentioned
subject to the limitations spelt out in Appendix II. (9™
Schedule, Article 18). The fundamental debate over this
provision is with regard to the subject of land being included in
the Reserved List, and the limitations that are set out in the
Appendix II. These two combine to limit severely the powers
that Provinces have over land.

Inter — provincial scheme is another area where minority
parties are worried about. Referring to Appendix II, in these
schemes the principles and criteria regarding size of holdings
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(4 .

are to be determined by the Centre. This is to be done ‘in
consultation with Provincial Councils’. However, what this
consultation means is not exactly clear. The provision spelt for
inter- provincial schemes stipulates that the ‘national ethnic
ratio’ will be the basis of selection of allottees in inter-
provincial schemes. The provisions in the Appendix II show a
concern about disturbing the patterns of population of
distribution due to irrigation schemes, which have been a major
factor for the present ethnic conflict.

4. Conclusions

Based on the above discussion, the following conclusions on
the title, demarcation and utilization of State land can be
presented.

(a).Even if the Government makes available State Land to a
Provincial Council, the title to the State land still vests with the
State.

(b).State land required for the purposes of the Government in a
Province, in respect of a reserved or concurrent subject may be
utilized by the Government in accordance with the laws
governing the matter. The Government shall consult the
relevant Provincial Council with regard to the utilization of
such land in respect of such subject.

(c). Alienation or disposition of the State land within a
Province to any citizen or to any organization shall be by the
President, on the advice of the relevant Provincial Council in
accordance with the laws governing the matter.
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(d).State Land will continue to vest in the Republic and may be

disposed of by the President in accordance with Article 33(d)
and written laws governing the matter.

Devolution of power become meaningless, if there is no
utilization by the Provincial Councils. There are many
elements in the 13™ Amendment, which limit the powers
enjoyed by the Provincial Council on State land and allow the
Centre to interfere even in the areas that have been devolved.
These limitations certainly have a bearing on the extent to
which Provincial Councils can control the State lands in the
regions. These issues relate to the wide powers of the
President, the extent of devolution, inter- provincial schemes,
ethnicity and criteria for land settlement. These issues focus on
the powers of the regions as well as necessary reforms at the
Centre.
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Public Savings: A Way to Economic Development
* Naoyuki Yoshino

With an aging population and a host of other economic
challenges including debt burden, the island badly needs to
build quality infrastructure. Well designed infrastructure is a
boon for development. It can boost education, regional
economies, create opportunities and business.

Some solutions that the policy makers can suggest and the
government can implement may seem simple and
straightforward. These ideas include improving domestic
savings, technology education and building good infrastructure
that is useful for people of all walks of life.

Sri Lanka needs to steer a fair number of high quality
infrastructure development projects to successful completion to
moves its economy forward. However, in order to create good
infrastructure, the country needs large amounts of funds.
Multilateral financial institutions such as ADB can provide
basic finance to build such infrastructure for Sri Lanka.

Value of Savings

But at the same time, there is a huge responsibility for Sri
Lanka herself to start saving and building funds securing
domestic capital to disburse for future infrastructure
investment.The creation of large domestic savings is important
for many developing countries including Sri Lanka. To
encourage such savings, the interest rates should be increased
and proper path has to be made for people to keep their money
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in savings accounts. In this scenario, banks and savings
institutions should play a major role to keep the clientele with
them. Here it is important to have a trustworthy banking and
financial industry for a country.

Motivate to invest money

Many People in Sri Lanka and South Asia have traditionally
shown their interest on investing money in gold purchases,
rather than investing their money in bank deposits. They are
doing this for various reasons, including lack of trust in
banking institutions and poor return on investment offered by
the financial institutions. Therefore, it is important for the
government and the banking industry to build their trust.
Guarantees undertaken by the government could be a solution
as well.

If the people invest all their money in gold purchases, the
money circulation within the country would drastically come
down and there won’t be any money to be circulated within the
country. Therefore, building saving in fixed deposits, insurance
and pension funds is very important. This will allow the
government to allocate sufficient funds for SMEs and
infrastructure investment.

Economic value

On the other hand, how much infrastructure such as roads and
railways can we develop? In order to make infrastructure
projects a success, all Local Government Central Government
and infrastructure operating companies should get together to
build, develop and operate infrastructure and related facilities.
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They have to develop regions/rural communities along with
railways, roads and highways. Such comprehensive
infrastructure Projects have the ability to support communities,
build business opportunities and improve agriculture farming.
Farmers will be able to transport their harvest conveniently and
create markets outside their regions easily by these
infrastructure facilities. World market accessibility and trade
networks can be expanded if proper infrastructure is built in the
country. This will bring the food production costs down and
also bring the buyer and producer closer, eradicating the
‘middleman’ phenomenon. This allows room for farmers and
other villagers to start small and medium enterprises, making
them entrepreneurs.

Regional development created by infrastructure development
created by infrastructure investment will bring business
opportunities. For example new business will start their
production; hotels and restaurants can be opened near the
railway stations. As a result of this development drive, property
tax revenue, income tax revenue, cooperative tax revenue and
sales tax revenue would start to rise. In the past, all increased
tax revenues went to the government and they were not
returned to infrastructure investors and developers.
Infrastructure investors only relied on user charges. When the
economic development progresses, regional development will
lead to higher tax revenue earnings.

If half of these increased tax revenues were returned to the
investors in infrastructure, their rate of return will keep on
increasing for many years as long as the region develops.
Banks, insurance and Pension funds will be willing to invest
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into infrastructure which yields high rates of return. Injection
of Private funds will increase transparency and governance
structure of infructure investments. This is the way forward for
a country like Sri Lanka.

Japan’s home town fund

At this juncture, the authorities should also think beyond
building infrastructure. Even if there’s infrastructure available,
most SMEs find it difficult to get financial support for their
start-ups, as it is very risky. This is where the ‘hometown
investment trust funds’ can come in. Some 20 years ago, Japan
was able to create such funds and that is how Japan created a
generation of new entrepreneurs. These funds had two
objectives; one is to provide money for start-ups especially for
women who wanted to start their own business such as
restaurants and shops. The second was to start internet based
selling Portals where the villagers could sell their products to
markets outside their villages.

Through internet marketing they could capture a large clientle
around the country and thanks to well built infrustructure
goods and produce culd be dispacthed without much delay.
Hence home funds can help SMEs to start their bussiness
around highways and railways which will help more ther
products convenieantly.

Changing face of technology

Talking about Japan’s success in technology and its use in the
modern education system, technological progress and
innovations are very important in the education system,
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especially in engineering education. Tradionally, to get the best
education, youngsters have to attend good schools (it 1s very
competitive to enter such schools in a country like Sri Lanka.
With the expansion and advancement of technology, it 18
rarther convineant for youngsters and even for others to listen
to the best lectures and learn from best teachers through
internet and smart phones from any where you live. It is
important for governments to provide technology facilities and
encourage students and school leavers to make use of these
facilities for personal growth.

Sri Lanka has to start internet education for all levels, from
secondry to university, including engineering education. For
example, a lecturer can give internet lectures and it can be
broadcast all over the country later. This will benefit the
students and the people in regions and villages. People can also
improve basic technical skills, language skills and gain
knowledge in many industries and vocations.

City infrustructure

When devloping infrustructure in many countries, policy
makers, builders and contractors tend to forget about city
planning aspects. City planning is extremely important where
infrustructure is constructed. That can increase spill over
effects of infrustructure investment. Tradionally people in
infrustructure  were only interested 1n  constructing
infrustructure alone. But much more important for
infrustructure is how much it can help to develop the region,
cascading the benefits to many communities. Such projects
should allocate areas or zones for markets, shops, residencies
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and manufacturing industries. That kind of zoning will help to
create a better city.

Acquisition of required lands

Acqusition of lands for development activities has been a
major barrier in many South Asian countries. As land owners
are reluctunt to provide their lands for development projects,
setting up of a land trust will be one of the key solution for
land acqusition effort. Such a land trust was created in Japan
many years ago. Accordingly, the land owners can keep their
ownership of the land and able to lease the land on to the
building company. By doing this the owner can earn a
reasonable income over the years. This is one of the best ways
to motivate people to provide usage right to infrustructure
companies and city planning.

*Based on an interview with Dr. Naoyuki Yoshino, the think tank of the
Asian Development Bank by Chandani Jayathilleke for the Sunday
Observer.
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Solid Waste Management through Effective
Community Participation

M. N. Vineeshiya

Introduction

Due to the accelerated growth of wurban population,
urbanization, increasing economic activities and lack of proper
solid waste management practices, it is not uncommon to see
that many in the developing countries confound the process of
Solid Waste Management (SWM). In the same manner,
presently, disposal of solid waste has become a major
environmental issue in Sri Lanka. During the past decade, the
dialogue of solid waste has been obvious in the political
agenda of both government and non government agenecies
during the regional development priorities. In order to prevail
the issue, having a proper environmental planning and
strengthened environmental efforts and cooperation between
municipalities, private sector, and both civil society and the
communities of the respective areas is required. The quantity
of solid waste generation has increased notably, depending on
the rapid change inthe lifestylesof the people.
Mismanagement of solid waste has resulted for environmental
problems such as the use of wetlands as disposal sites, ground
water contamination, air pollution, decreased values of
properties, effect on the ecosystem and damages to landscapes
due to soil erosion etc. (Visvanathan et al; 2004).

It was confirmed that, the open dumping of solid waste leads to
create lots of vector born diseases especially through
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mosquitoes. In particular Dengue epidemic is one of the
leading issues currently in Sri Lanka. Meanwhile, Participatory
approach was recognized as important in every sector of
development, including health, education, sanitation and it has
been promoted SWM projects in most developing countries as
well. SWM such as from waste collection to composting the
participation of the public is also identified as an essential
factor. For many years, the local government authority in Sri
Lanka has conducted many environmental projects on
community based waste management. However still it remains
as one of top issues due to the absence of proper management
and altitudinal backwardness of the people who directly or
indirectly affected.

As per the records, the current rate of waste collection by the
local authorities in Sri Lanka is estimated to be around 2,694
metric tons per day. Overall, the problem of waste disposal is
essentially an urban problem which depends on a number of
factors such as socio-economic conditions, public attitudes
towards reuse and recycling of waste, and geographical and
physical factors. It was identified that, the problem of solid
waste generation would cause more impact on urban
households than in rural. In respect with the diverse
consumption patterns among different economic classes waste
generation patterns are varying in Sri Lanka (Wijerathna et.al:
2013). Currently, it doesn’t seem to be any usable laws or
regulations that deal specifically with the dumping of non-
hazardous solid waste, there is not really a concept of "illegal
dumping". The common practice in handling municipal waste
in most of the local authorities in Sri Lanka, is open dumping
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without any precautionary measures, which brings a greater
threat to the environment and also to human health (Ruzaik
2011). It is expected tha the national Government has to supply
the necessary resources for proper collection and disposal of
solid waste, but due to lack of resources, solid waste is only
collected frequently along main roads. Besides, it is difficult to
mobilize community support for a participative waste
collection and recycling programme since most of the
people feel waste management is a task of government. And
they would only be willing to take actions themselves if
it generates sufficient benefits. However activities such as
selling sorted garbage identified as in most cases,
exercises where the households are in very low income levels
(Zon & Sriwardena ; 2000). As Sri Lanka being developing
country and facing the SWM as a problem in greater sequence
there need to be have sustainable planning approach for
conquering the consequences of the increasing amount of
waste 1n the municipalities.

What are Solid Wastes?

The term can be described as subjective and inaccurate because
waste to one person is not waste to another.” The word waste
refers to refuse (resources that are to be discarded that are
perceived as useless). The University of Florida defines solid
waste as “garbage, refuse, sludge or other discarded rmaterials,
liquids, semi-solids or contained gaseous materials”. Solid
waste includes garbage, construction debris, commercial

? http://en.wikipedia.org/wiki/Waste
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refuse, liquids or other materials in containers, sludge from
water supply or waste treatment plants or air pollution control
facilities, and other discarded materials (Squires, 2006:23).
Anschiitz (1996) defines Solid waste as discarded non-liquid
materials from households, industrial and commercial
establishments, institutions, and streets that do not have value

any more in the eyes of the first generator or user (Anschiitz,
1996:12).

There are eight major classifications of solid waste. For having
a better management it is a need to know about the types of
waste and where it mostly generates. However, the
classification of Municipal Solid Waste (MSW) varies among
different studies. In high income countries MSW refers only to
residential waste. In Sri Lanka MSW means all types of solid
waste generated by household and commercial establishments
and collected usually, by local government bodies and include
residential, commercial, institutional and construction and
demolition waste (Karunasena and Amarathunga 2010).
However, most commonly MSW includes waste generated
from residential, commercial, industrial. institutional,
construction, demolition, processes and municipal services
(Hoornweg and Thomas 1999).

In Sri Lanka it is estimated that per capita per day waste
generation on the average 0.85 kg in Colombo Municipal
Council, 0.75 kg in other Municipal Councils, 0.60 kg in Urban
Councils and 0.40 kg in Pradeshiya Sabahas. However daily
waste collection by Local Authorities (LA) is estimated at 2683
tons yet, the total MSW generated in Sri Lanka is assumed to
be around 6,400 tons per day.
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Compositions of MSW in Sri Lanka

/
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Source: Database of Solid Waste in Sri Lanka, ‘“Pilisaru”
National Solid Waste Management

Programme, CEA, 2012

Sr1 Lankan Solid waste collection is mainly consists of
short term bio-degradable waste (55%). Things like
kitchen or food waste, animal and plants, etc. next to
that long term bio degradable (5.9%) mostly found in
coconut shells, rise husks etc. Non degradable mainly
consist with polythene plastic shopping bags metal
waste. More than wooden waste, garment waste, glass
and construction, waste hazardous and other industrial
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waste comprised grade as non bio degradable
(Hikkaduwa et al ; 2015). Primary components on a
weight basis are compostable organics; food and garden
waste accounting for 89.2% (Wijerathna, et al., 2012).
And substantially it has higher organic and a higher
moisture content. Typically consists of a very high
percentage of perishable organic material which is
about 65 - 66% by weight with moderate amounts of
plastic and paper and low contents of metal and glass
(Gunaruwan and Gunasekara; 2016).

In Sri Lanka finance mainly found for waste management
activities is through provincial councils and other revenues.
Local Authorities find them through taxes, license fees,
property tax and other service charges. From the revenue
approximately Urban Councils spend 20% of their budget for
waste management. Though most of LA,s are having no clearly
defined institutional arrangements for waste management, in
general, medical officer of health (MOH) in the public health
department and the PHI in UC are responsible for waste
management in their administrative boundaries. But due to
busy schedule of their duties they have to pay their attention to
other public health concerns than to waste management. In
addition, there is no direct fee is charged on household for
waste collection or disposal. It is covered by the tax that is
collected in the quarter. Hence responsibility vested with waste
management over the governmental agencies often overlap.
This is results, passing responsibilities to each other without
taking any action by their own. There are currently no
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regulations, standards or guidelines for the disposal of solid
waste. It is only for some hazardous materials (Zon and
Siriwardene; 2000).

Solid Waste collection percentages

1950
1,800
5 1650

Source: Hikkaduwa et al; 2015

The problem of solid waste, mainly affected by the attitudes
people holds on handling the waste of their own. Many people
do not see the potential environmental problems caused by
improper discharge of solid waste. Usually they see waste as a
problem when it made practical difficulties of their lives.
Again, there is a possibility of collective participation for clean
up campaigns when the risk is evident due to waste which
improperly dumped. Waste is seen as more practical than an
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environmental problem; it is difficult to mobilize communities
for further handling. Public participation is considered to be a
necessary component of an effective waste management. But
most people feel that waste management is a task of
government and would only they being participate when they
can receive material benefits. Though the situations remain to
be so, a low participation is evident among the people who are
getting financial benefits through sorting and selling solid
waste materials to collection centers. It will be more effective
in the low income areas. Therefore, to have an effective waste

management system LAs need the direct support of the
community.

What is Solid Waste Management?

Solid waste management covers technical, environmental,
managerial, legal, economic and financial aspects of the whole
set of activities. Thus it includes acts related to generation,
source reduction, storage, handling, collection, treatment and
disposal of solid wastes. Having sustainable waste
management community plays an important role because they
are the ones who need to actively engage in waste reduction,
segregation and recycling activities (Josheph; 2006). “SWM
may be defined as systematic administration of activities that
provide for the source separation, storage, collection,
transportation, transfer, processing, treatment, and disposal of
SW. The objective of SWM is basically the efficient use of
resources in the process of managing waste materials”
(Squires, 2006:23).
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As Gotame, University of West of England states that “Waste
management is broader than just the disposal of waste. It
includes the generation, collection, processing, transport,
minimization of the production, the reconceptualizing of waste
as an economic resource, mobilizing the communities in the

process, and protection of human health and environment
(Gotame 2012:20).

Towards a sustainable solid waste practice, it i1s important to
pay the attention on waste minimization. For Moningka (2000),
sustainability is much more border than environmental
protection. It implies major areas of social, cultural,
economical & political needs of the people’s as well. Therefore
to altering  attitudes of the people is necessary for strengthen
the community mobilization on waste management.
Awareness-raising campaigns can further strengthen the
practices of re use and recycling and the proper disposal of
solid waste in particular. Here, local government institutions
have to be accountable for the control of handling effective
management system.

Relevant organizations and there Legislations of SWM in
Sri Lanka

e In Sri Lanka the responsibility of solid waste
management is vested mainly under the central
government, provincial councils and local authorities.
Under the central government mainly following
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institutes are responsible for planning and policy
making process.

* Ministry of Mahaweli Development and Environment
* Central Environmental Authority(CEA)

* Ministry of Local Government and Provincial Councils
e Ministry of Health

e Urban development authorities (UDA)

Ministry of Mahaweli Development and Environment
The Ministry of Mahaweli Development and Environment is
the leading agency in the central government for SWM
planning & policy making. They are aiming to ensure
environmental accountability and social responsibility of all
waste generators, waste managers and service providers. And
also to actively involve individuals and all institutions in
integrated and environmentally sound solid waste practices,
and to maximize resource recovery with a view to minimizing
the amount of waste for disposal and finally to minimize
adverse environmental impacts due to waste disposal to ensure
health and well being of the people and the eco system.

Central Environmental Authority (CEA)

CEA is a government appointed agency to work for the
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national environmental act within the Ministry of Mahaweli
Development and Environment. The National Environmental
Act (NEA) passed in 1980 (Act No. 47), which was amended
in 1988 (No. 56), provides the essential legislative framework
for environmental protection in the country at National level.
The Act includes provisions for the establishment of the
Central Environmental Authority (CEA), which has the power,
duties and functions related to protection, management and
enhancement of the environment, regulation, maintenance and
control of the quality on the environment, prevention,
abatement and control of pollution, and other related matters.
Under this act CEA responsible for the co-ordination of all
regulatory activities relating to the discharge of wastes and
pollutants into the environment and the protection and the
improvement of the quality of the environment along with
regulate, maintain and control the volume, types, constituents
and effects of waste, discharge, emissions, deposits or other
sources and sub sources of pollution which are in danger or
potential danger to the quality or the environment of any
segment of the environment (national environmental
(amendment) Act No. 56 of 1988). With regard to SWM, the
part of the CEA is to assist the PCs and LAs to formulate
strategies and plans for PCs and LAs and to provide
implementation support for these plans and monitor
achievements. In addition, it has the legal powers to approve
solid waste sanitary landfill sites and to admonish or issue
directives to any LA disposing of waste in a harmful or
inappropriate manner (NSWMSC Annual Report, 2007).

Digitized by Noolaham Foundation.
noolaham.org | aavanaham.org



Ministry of Provincial Councils and Local Government

The ministry is responsible providing assistance to the
provincial councils (PCs) and Local Authorities (LAs) in
different aspects. With regard to solid waste management
MOLGPC provides funds, technical assistance & other
managerial capacities (Donors, Loans) Local authorities such
as Municipal Councils (MCs), Urban Councils (UCs) and
Pradesheeya Sabha (PSs). Under the provision of local
government acts and ordinances, the Local Authorities (LAs)
in Sri Lanka are responsible for collection and disposal of
waste generated by the people within their areas (Bandara:
2008). Therefore, the necessary provisions are given under
different sections of municipal council ordinance, urban
council ordinance and pradeshiya Saba act.
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Figure 2.4: Hierarchical systems in the MSWM of Sri
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NSWMSC promotes the following strategy in line with the
National SWM Strategy. Mainly through waste minimization
and maximum resource recovery they were aiming to fulfill the
targets. Segregation of waste at generation of the sources,
promote home composting of biodegradable waste by
residents, and planning centralized composting of
biodegradable waste from the town centre by LAs and
strengthening the social capacity to support a recycling system
are major initiatives of the NSWMSC project. Third phase
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aims at sanitary landfilling, where the residual waste to follow
the implementation of reduce, reuse, recycle and composting
methods which appropriately disposed in order to minimize
negative environmental and health impacts.

The Ministry of Local Government and Provincial Councils
established the National Solid Waste Management Support
Center (NSWMSC) in 2007 to meet the difficulties of the
problem and to assist local authorities (LAs) to improve the
solid waste management process under three major strategic
policies namely waste Minimization, maximum Resource
Recovery and Sanitary Landfilling.

Urban Development Authority (UDA)

UDA 1s responsible for all towns which have been declared
under UDA areas. Currently there are 150 UDA declared areas
in the country. UDA is responsible for providing integrated
planning and implementation of economic, social and physical
development of administrative areas. UDA provides following
assistance,

e Formulate development plans

e Develop environmental standards and prepare schemes
for environmental improvements

e Introduce policies relates to the land use

e Provide technical assistance to the town planning
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e maintain regulations in development tasks

e (o-ordinate & control development projects (UDA
Law, No 41 of 1978).

Legislations

The National Environmental Act (Act No 47 of 1980)

This act introduced to establish Central Environmental
Authority (CEA) in order to make provision for protect and
manage the environment and relevent issues. Under the
powers, functions and duties of the authority there is legislation
relates to SWM because under their duties authority shall
responsible to protect and maintain the quality of environment
and to manage and regulate the pollution & prevent the
environment from outside threats. Subsequently they have
amended the act in different stages.

e National Environmental Act No.47 of 1980

e National Environmental Act (Amendment) Act, No56
of 1988

e National Environmental Act (Amendment) Act, No53
of 2000
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Environmental protection license for emission or disposal of
Hazardous Waste and Regulations

Through an amendment to the National Environmental Act
(NEA) regulations made as the National Environmental
(Protection and Quality) Regulations (No. 1 of 1990). This
amendment designed to protect the environment by regulating
emission or disposal of waste. Therefore special approval has
to obtain from CEA. Wastes which may cause pollution or
cause noise pollution may be discharged, deposited or emitted
only under the authority of an Environmental Protection
License issued by the Central Environmental Authority. These
regulations prohibit the discharge of waste in to the
environment. And the required procedures for applying the
license and other standards and criteria specified are mentioned
in the regulation (National Environmental (Protection and
Quality) Regulations (No. 1 of 1990).

By the year 1996, the government of Sr1 Lanka made an
amendment to the National Environmental (Protection and
Quality) Regulations (No. 1 of 1990). Amended regulation 1is
for dealing with license for the collection, disposal, transport,
and storage of waste. In addition for facilities and provide
guideline for the disposal of any waste (National
Environmental (Protection and Quality) (Amendment)
Regulations, 1996).This regulation is further enhanced to
control industrial pollution through environmental protection
licensing scheme regulations made to National Environmental
(Protection and Quality) Regulations (No. 1 of 2008). It has
been mentioned standards and criteria to the specified
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industries and prescribed activities determined by order to

protect the environment (Protection and Quality) Regulations
(No. 1 of 2008).

Karunasena and Amarathunga (2010), revels in accordance to
Disaster Management Act no 13 of 2005 there are no specified
provision for disaster waste manage as they defined waste
includes soil and sediments, building rubble, vegetation,
personal effects, hazardous materials, mixed domestic and
clinical wastes and often, human and animal remains
representing a risk to human health from biological, chemical
and physical sources and all other municipal waste. Therefore
disaster waste also classified under municipal solid waste and
there 1s no regulation other than that. Only the disaster
management council shall provide protection for environment

and maintain and develop affected areas (Karunasena and
Amarathunga 2010).

Municipal council ordinance No 16 of 1947

Under this law municipality is responsible for conservancy &
Scavenging of all the administrative limits. Under the section
128,129,130,131 describes council shall responsible,

e For the proper disposal of all street refuse,
house refuse and night-soil.

e All refuse collected to be a property of council.

e Council should provide places for disposal of
refuse and keeping equipment. Because time to
time council shall provide places convenient for
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the proper disposal of all street refuse, house
refuse and night soil.

Urban council’s ordinance

Under ‘environmental protection’ section no 118,119 and120
describes the laws entitle to responsibilities of urban councils
in relate to environmental protection. Urban council shall
subject to any responsibility and power for the purpose of
protecting environment within its administrative limits. In
fulfilling the responsibility municipal council shall compliance
with any guidelines or criteria formulated by the CEA. With
regard to SWM urban councils mainly charged for the
following tasks, Waste disposal, Land filling, cleaning the
streets, Collection of House refuse, Street refuse, Provide
places convenient for proper disposal, Promoting waste
management keeping with the national policy, Promote
composting  bio-degradable waste, Encourage resource
recovery from recyclable waste materials.

Pradeshiya Sabhas Act (No. 15 of 1987)

Sections 93, 94, 95 describes how the pradeshiya Saba
responsible for managing the waste in their administrative
limits. In accordance pradeshiva Saba responsible for
conservancy, scavenging and providing places for disposal of
refuse and keeping equipments. In addition all refuse collected
will be property of Pradeshiya Sabha (Pradeshiya Sabhas Act
(No. 15 of 1987).
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Other National Policies on SWM

Currently instead of other legal provisions there are some other
national policies, strategies & guidelines can be found which
targeted effective and sustainable SWM in Sri Lanka. While
national environmental act provides basic legislation for
regulating the environment polluting activities National
Strategy for Solid Waste Management and National Policy on
Solid Waste Management provide guidelines for better and
sustainable SWM with integration of relevant authorities &
giving them appropriate provisions this policy provides them
guidance in order to achieve economically feasible and
environmentally sound SWM practices for the country at
national, provincial and local levels. National Policy on Solid
Waste Management was formulated in 2007 for achieving four
basic goals as follows,

1) To ensure environmental accountability and social
responsibility of all waste generators, waste managers
and service providers

2) To actively involve individuals and all institutions in
integrated and environmentally sound solid waste
management practices

3) To maximize resource recovery with a view to
minimize the amount of waste for disposal and
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4) To minimize adverse environmental impacts due to
waste disposal to ensure health and well being of the
people and on ecosystems.

This policy was practiced through the National project named
“pilisaru”. It was a three year action plan aimed at achieving
short term strategic goals of the policy and commenced
implementation. In order to conduct this integrated
implementation mechanism “the National Platform for Solid
Waste Management” has been established to provide overall
guidance, national coordination and to mobilize all other
financial and technical assistance (Bandara et al ; 2007).

How we can approach Community Participation to the
Process of SWM?

Community participation has different distinctions in the way it
i1s used in waste management. In a practical sense it is an
instrument to make waste management more efficient but, in
policy implication it appears as an objective which can be used
to achieve social development targets. So the professionals and
governments use ‘Community participation’ in different ways.
For some people, it 1s community involvement in the
development of urban services by doing things according to the
rules and regulation. But for others, it is more than the service
development, in such situations participation provides
opportunities for strengthening community and it gives the
power of decision making. In abstract form this distinction is
clear, but in practice there are intermediate forms.
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Paying attention to a more practical definition, the community
18 a group of users of a service who live in the same area and
have access to, and use, the same service (Anschiitz, 1996).
Muller et al (2002) defined community as to: a neighborhood
with geographical boundaries, whose residents share common
problems; an institutional unit in a government system; or a
social community, whose members identify with each other
because of social or cultural ties between them. The present
argument, I have used the participation as residents, leaders
and the UC members’ adjustment each other in awareness
raising, decision making as well as to the organization of waste
collection in which households, business sector and local
authorities are all responsible actors. “Participation is a process
by which people are enabled to become actively and genuinely
involve in defining the issues of concern to them in making
decisions about factors that affect their lives, in formulating
and implementing policies, in planning developing an
delivering  services and taking action to achieve
change”(Bracht and Tsouros 1990:199). Riflin et al ( 1998)
defined, “Community participation is a social process whereby
specific groups with shared needs living in a defined
geographical area actively pursue identification of their needs,

take decisions and establish mechanisms to meet their needs”
(Gunilla et al 1991: 200).
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Community participation for effective Solid Waste
Management

Instead not just as passive beneficiaries’, community
participation enable people to actively participate in the entire
management process. But it does not imply all the time this
participation will continue after the end of the initial endeavors
of SWM process. More often, all positive attempts end up with
the project implementation. Therefore, to have sustainability of
the management this should continue even after the
completion.

Strategic approach to community participation in SWM

Strategic approach to
community participation in

%, Collecti Other Actors
Individual ve Level
Level e  Municipalities
R UEBOSs
e  Micro enterprises
e [ocal leaders

At individual level residents and business community can
actively participate in managing their waste by source
separation, proper discharge, cleaning surrounds areas, deliver
waste at the right place and time e.t.c. Apart from the
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individual responsibilities both residents and business
community can collectively responsible for participating more
or less organized activities such as meetings, clean up
campaigns & other awareness- raising activities. At the same
time community can involve making material, finance or
physical contribution to the management process linking to the
waste buying centers, working as employers (road sweepers,
waste collectors, cart operators) (Bulle 1999, Moningka 2000).

Instead of participating as community and individuals at
collective levels, there are various actors who can actively
involve in the SWM process. Waste collection cannot be
sustained without having proper linkage with Local
Authorities. As they are the key respondents who have
responsibilities in regulating and delivering basic services.
With regard to waste management waste collection, disposal &
implementation of environmental legislations are tasks of
Local Authorities. In many countrties SWM 1is a part of the
Local Government system. In this regard Local Authorities
have to clearly aware the community on their roles and
responsibilities. On contrary, they have to be transparent in
performing their roles and responsibilities. Hence, there should
be clear two-way communication between the Local Authority
and the community groups (Moningka 2000, Ali and Snel
1999). Local Authorities are responsible to increase the degree
of participation, to cover whole groups in the society.
Specially, groups who are considered as marginalized or
deprived. Here, women are the mostly affected and keen to
participate in activities to improve their living standards. They
are the managers of wastes at household level (Ali & Snel
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1999). To increase the participation of women into action, key
factors such as religious barriers, traditions, social hierarchy,
literacy level, burden from domestic responsibilities should be
considered. As these factors will lead to impede the degree of

women’s participation into SWM process (Bulle 1999,
Moningka 2000).

To develop the community participation in a realistic way,
CBOs can play a major role such as promoting re-use and
recycling of materials, hiring waste collectors, and other
arrangements with the support of LAs. Further, collection of
waste at low cost, engage in recycling, purchasing of waste and
engage in flexible waste services micro-enterprises will
promote participation into action. For making all these into
action local leaders have a major role to play with the
community. Since they are responsible to encourage people for
waste collection, source separation, monitoring the
performance, making negotiations, with Local Authorities,
supervise the performance of LA’s and micro enterprises in a
way they can serve as a pressure group for obtaining better
management (Moningka 2000).

Therefore, it is difficult to sustain proper management without
having strong linkage between community and the Local
Authority (Ali and Snel 1999). Since many Local Authorities
fail to deliver the basic services at better levels, community
initiatives and CBOs have to fill the gap. For instance In
Colombo, with the collaboration of NGOs municipality
implimented an action plan which later handled by the MC to
mobilize the residents. As people are lacking the knowledge of
environmental hazards caused by improper disposal of waste
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until it becomes a major issue. Further, during waste handling
people are not concern on the value of the waste materials that
can be sold or re-used. In this background, above factors
highlighted the sustainability of solid waste management
process.

Barriers to people’s participation

“Civic institutions (such as government and its agencies but
also others) cannot operate without the consent of the people:
they need credibility to do their work on people's behalf”

(Warburton 1997:32) According to Oakley et al (1991) there
are three major obstacles to people’s participation namely,

1) Structural obstacles
2) Administrative obstacles
3) Social obstacles

Structural obstacles are liyng in the centralized political
system. Although participation often seems as a proper method
for strengthening the ties between institutions and the people,
prevalence of the roots of top-down approach may obstruct the
participation. In case they should secure people’s trust &
credibility without exercising legal powers (Kumar 2007). The
guidelines operated by the administrative bodies provide less
chance to impliment their own decisions into practice. There
exist some responsibility issues in handling solid waste in
Local Authority areas. ‘The extent to which people were
fatalistic and cynical about public institutions. People have
little trust on the goodwill and integrity of those institutions:
including whether those institutions would (or even could) do
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anything to improve their quality of life, lack of trust and the
low credibility of institutions affected people's willingness to
participate” (Warburton 1997:32). Although participation
derives some social benefits to the people, society obstruct
such participation. Similarly dependant mentality, culture of
keeping silent, domination of local elites, gender inequality and
militate against people’s participation are some of the social
obstacles (Kumar 2002). During this discussion, community
participation denotes for people’s contribution to delivery of
better solid waste management by contributing their support at
individual and collective levels. In defining community
participation, the differences in definitions and the way how
the concept get into practice lead to achieve ultimate outcomes.

The ways of increase participation in institutional
programs

Public should provide maximum participation to have a better
service delivery, in improving accountability and service
quality of both public and private sectors. Besides it is difficult
to sustain a civic institution without having the consent of the
people. Here, credibility of the public plays a vital role. The
perception of the people is important for the decision making
in participatory initiatives. Often participation appears as a key
method for strengthening the relationship between people and
the institutions. But this credibility factor had loosen during the
recent years. In this scenario, people have less trust on the
institutions that involve to improve their lifestyle. This leads to
affect the level of participation. Hence, in order to change this
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perception and restoring the trust, institutions have to address
some key issues. Warburton (1997), suggested that the lack of
willingness to change can be undermined the participatory
actions. According to him, this is not something to do with
people, but with the organizations and culture where these
people are working. The followings are the major issues that
the institutions to be address in order to increase and strengthen
the participation.

e Willingness to change
e (Commitment to participation

e Equal participation, statutory duties and public
accountability

e C(larity of purpose and stance

e Recognition of the context

e Follow the good practice principles
e Requirment of resources

e Choosing the appropriate techniques

® Assessment of success of the participation (Warburton
1997:35),

Conclusions

Institutions are responsible for chainging their working cultures
to secure or repair their credibility. Hence, they have to be
“learning organization” to deal with dynamics of the local
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institutions. Here, the hierarchical structures may obstruct to
the communication and understanding for the participation. In
addition, it has to be effective and operate until the end.
Getting public participation is an attempt to empower the
people to acheive their own development more meaningfully
towards their predetermined goals. Further, it is difficult to
achieve paralel balance between public service responsibilities
and community participation (Oakley 1991, Kumar 2002,
Warburton 1997). Here, public officials who engage in their
professions have to respect to the people those who depend on
their services. They have to provide more opportunities to raise
the voices of the public which lead to develop trustful
relationship between the institutions and the public.
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