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RECENT CASES

INQUEST PROCEEDINGS — REVIEWABILITY BY SUPREME COURT

The applications before Tennekoon J. in Seneviratne v. Attorney-
General (1968) 71 N.L.R. 439 raised important questions as to the
nature of inquest proceedings and the correct procedure in an inquest
of death. An inquest was held by the Magistrate into the death
of a person who was brought into the C.I.D. office for questioning.
After recording the evidence of witnesses called by the police the
Magistrate held that the deceased had j‘umped from the fourth floor
window on his own and committed suicide. Some months later the
Magistrate re-opened the inquest on the application of the deceased’s
brother who alleged the existence of other evidence relating to the
death. At this inquest witnesses called by counsel appearing for the
brother spoke of the deceased being assaulted by the police and
thrown out of the window. The Magistrate then altered his previous
finding and brought in a ‘verdict’ of ‘culpable homicide’. Thereafter
proceedings took an unusual turn with Crown Counsel inviting the
Magistrate in view of his verdict to commence non-summary proceed-
ings against those police officers accused at the second inquest of
being responsible for the death, and the Magistrate indicating that
it was for the Attorney-General to initiate criminal proceedings if
he thought fit. In this impasse one of the police officers implicated
by the witnesses applied to the same Magistrate to lead further evi-
dence. The Magistrate refused this application to re-open the inquest
again. The applications for a writ of certiorari and in revision resul-
ted from this refusal and were directed towards quashing the findings
of the Magistrate at the second Inquest.

The Attorney-General who was a party respondent contended
that powers of revision could not be exercised over inquest proceed-
ings, but conceded that certiorari lay ; the deceased’s brother who
was named a respondent in both applications contended that neither
revision nor certiorari was available to the petitioner,
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At the root of the problem lies the nature of an inquest of death
for the remedies sought will generally not lie unless the functions
exercised by the Magistrate were judicial in character. Decaling
with certiorari first, Tennekoon J. said, ‘ the true test to my mind
of whether the writ lies is what kind of function the law has imposed
upon the authority when acting within its statutory powers and not
what it has actually done acting outside of its powers. If the answer
to that question is that the function imposed by law is judicial in
character the writ will lie to quash determinations or orders made
outside or in excess of its statutory authority, or in breach of the
rules of natural justice or where there is error of law on the face of
the record. Where the function is not judicial in character, what-
ever other remedies may be available, the prerogative writs of
certiorari or prohibition will not be available to question acts of
such authority which are ultra vires of its legal powers.” (p. 446).
Holding that * the more reliable test is to inquire to what end or
purpose (legal) powers are given, ”’ the learned Judge was satisfied
that inquest proceedings are of a non-judicial character. Tennekoon
J. was also unimpressed by the argument that the Magistrate being
a judicial officer must be presumed to act judicially. It is a mis-
take, ”’ he said, “ to lay too much stress on the office held by the
person against whom certiorari is sought. It is more important to
have regard to the nature of the functions with which the law has
invested him. ”’

Pronouncements on the scope of the writ of certiorari by a Judge
whose special familiarity with the writs is well-known is entitled to
very great respect. But what were the reasons for excluding the
power of review by the Supreme Court over inquest proceedings ?
The nature of an inquest of death is to be inferred from the provisi-
ons in the Criminal Procedure Code, especially sections 362 and 363.
Where an inquirer holds an inquest it is expressly stated that he
shall record marks of injury found on the body and this may also be
considered an important function where an inquest is held by a
Magistrate. More than this however an inquest 1s an inquiry into
the cause of death and whoever is holding the inquest whether
inquirer or Magistrate must record a finding as to the cause of death
based on the evidence. * The function of an inquirer or Magistrate
under Chapter 32 is to hold an inquiry into the cause of death and to

state as a finding what in his opinion was the cause of death’, per
Tennekoon J.

The learned Judge inferred from these provisions that the Magis-
trate’s functions are investigative only and concluded that ‘ there
is no power in an inquirer or Magistrate to pronounce any ‘ verdict ’,
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his duty is only to record a finding of the cau oiq"%zath.,s’g(}b 447).
In drawing this distinction between a ‘ verdigt’ qﬁ(p}" find}
Tennekoon J. was, it is submitted, ignoring thit a fipding 1s collo-
quially called a verdict and that nothing in substance turns on the
term used. But what is more important is that he has also implied
that the Magistrate erred in coming to a finding (verdict) of * culpable
homicide. > This would indicate that Tennekoon J. was of opinion
that a finding should be non-committal, but it is submitted, the pur-
pose of an inquest is not merely to ascertain the cause of death in
the medical sense, but cause in the sense of the agency responsible
for the death, that is, whether it was a case of suicide, accident,
misadventure, homicide or due to natural causes.

Much of the uncertainty surrounding inquests would disappear
if there are rules prescribing the requirements relating to a finding,
and the form of an inquirer’s report, as in English Law (see H alsbury,
Vol. 8, pp. 515 - 519). It is because Tennekoon J. did not think
that a finding of homicide was the kind of finding contemplated by
Chapter 32 that he held that * the Magistrate or inquirer holding
an inquest is not called upon to determine any question affecting
the rights of the subject ” (p. 4435), and that certiorari did not lie
to quash a finding.

An argument that English Law should be made applicable under
section 6 of the Criminal Procedure Code appears not to have been
seriously considered on the ground of substantial differences in the
law relating to inquests. In England a coroner’s verdict (which
is nothing more than his conclusion) can take the form that death
was due to murder or manslaughter in which case the inquisition
(i.e. report containing the verdict) would name the persons, ifany,
who have been found guilty of the offence. When Tennekoon J.
said that the inquisition of a Coroner’s Court in England ** auto-
matically *” initiates legal proceedings he had in mind an inquisition
which charged a person with murder or manslaughter and is immedi-
ately followed by other steps. But as Halsbury states * A coroner’s
inquest being but a preliminary inquiry which may or may not end
in a criminal charge against a particular individual, the inquisition
is in no case conclusive, and anyone affected by it may deny its autho-
rity and traverse the finding.” (Vol. 8, p. 528. Italics supplied).
Tt is clear that essentially the English inquest, like an inquest under
the Code, is in the nature of an investigation, particularly where it
does not end in a criminal charge. Nevertheless, any person aggrie-
ved by a finding though not charged has at common law a remedy
by way of an application to the High Court for an order of certiorart
quashing the inquisition.
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A finding of homicide at an inquest is not usual in our law
because non-summary proceedings would normally commence imme-
diately upon the Magisterial inquiry being held under section 153
of the Criminal Procedure Code, displacing the need for a separate
inquest. If however, an inquest is held and the Magistrate is of the
opinion that it is a case of homicide he should soon after recording the
verdict * assume powers of a Magistrate’s Court under Section 148
(1) () and initiate criminal proceedings himself ** per Tennekoon J.
This would bring our procedure very much in line with the English
procedure after an inquisition has charged a person with an offence.
In Seneviratne’s case the Magistrate did not arrive at a finding that
any one or more persons had caused the death of the deceased, but
in the course of pronouncing his ¢ verdict ’ he placed certain named
police officers under a cloud of suspicion. In the second place, he
brought in a verdict of ¢ culpable homicide * but did not take the
further steps required to initiate criminal proceedings. In the third
place, Tennekoon J. was highly critical of the procedure adopted by
the Magistrate at both inquests and described the findings as * utter-
ly unreliable and unconvincing.”” In these circumstances and in
the absence of express provisions in the Code, it is submitted that the
law applicable should be the law in force in England and any person
affected by the finding, like the petitioner, was entitled to invoke
the jurisdiction of the Supreme Court by writ of certiorari to quash
the finding.

The application in revision also failed because in spite of the wide
words used in section 19 of the Courts Ordinance when conferring
revisionary jurisdiction on the Supreme Court a Magistrate holding
an inquest is not acting judicially. With the conclusion that the
Supreme Court had no power to interfere with inquest proceedings
the unfortunate result was that an admittedly unsatisfactory finding
as to the cause of death was allowed to stand.

In the course of his judgment Tennekoon J. had occasion to
comment on the procedure in an inquest of death :

(¢) In inquests held by the Magistrate under section 863 (1) he
should make an independent attempt to trace witnesses
and not leave this entirely to the police.

(b) Lawyers may appear at inquest proceedings but they must
declare their interest. They are not entitled to cross-exa-
mine witnesses but they can “ suggest any questions or line
of inquiry for the inquirer to adopt in his discretion. ’

(c) It is not proper for Crown Counsel to make an appearance
as amicus curiae if he is there in reality to watch the inter-
ests of the Police. *‘ The term amicus curiae can sometimes
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be only a Latin guise for a Greek friend ”’ per Tennekoon J.
A police officer who wishes to have his interests watched
should retain private counsel.

One important question arising from the facts of the case how-
ever remains unanswered. This is whether an inquirer or Magistrate
has jurisdiction to re-open an inquiry once he has reached his finding.
In England a coroner is considered to be functus officio after he has
entered his verdict and may not mero motu hold a second inquest.
An application to re-open the inquest must be made to the High
Court which alone can direct the same coroner or another to commence
fresh proceedings. Tennekoon J. does not seem to have seen any-
thing objectionable in the Magistrate re-opening the inquest and
substituting a new verdict for the earlier one ; nor in his refusal to
record further evidence at the request of the police officer. Yet,
if a Magistrate is right in re-opening an inquest once there is nothing
to prevent him from doing so any number of times. Again it is
submitted that a more desirable result is gained by following the
English procedure. This reasoning would also apply to a related
question, viz., can a Magistrate hold an inquest under section 362 if
an inquirer has already held one and forwarded his report to the
Magistrate ? Section 362 (3) empowers the Magistrate to initiate
criminal proceedings if the report discloses a reasonable suspicion
that an offence has been committed ; subsection (4) although follow-
ing this cannot be interpreted to mean that a Magistrate, if he is
dissatisfied with the proceedings before the inquirer, can proceed to
hold a second inquest. No authority is given in the Code for the
Magistrate to substitute his findings for that of an inquirer who has
held an inquest super visum corporis. The purpose of sub-section (4)
is merely to indicate that the powers given to an inquirer by Chapter
32 to hold inquests are not to exclude a Magistrate’s powers under
section 9 so that an inquest can be held either by an inquirer or a
Magistrate.

The provisions of the Code do not justify the holding of parallel
inquests in respect of the same death or establish a hierarchy of in-
quests.

MAINTENANCE FOR CHILD OVER SIXTEEN YEARS

“ If as a result of changing social conditions, it has again become
necessary to amend the law, the remedy lies with the legislature.
The function of the Court is to interpret the law and if the Judges
consider it desirable to extend the law it must only be done in excep-
tional circumstances and in accordance with fundamental principles.”
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per Alles J. in Nadaraja v. Nadaraja (1965) 71 N.L.R. 16. If one
disagrees with these sentiments as to the role of the judiciary in legal
development it is partly because of the context in which they were
uttered. The validity of a maintenance order in respect of a child
was canvassed on the ground that the child was over 16 years at the
time of the application and therefore disqualified by section 7 of
the Maintenance Ordinance from seeking maintenance. The prob-
lem has been created by the way in which the statutory provision is
worded in spite of an amendment in 1925. The section does not
expressly state that an application for maintenance cannot be made
after a child has attained the age of 16 years, but renders a mainte-
nance order invalid after the child has attained that age unless the
Magistrate extends its validity until the child reaches the age of 18
years. The authorities are agreed that the Maintenance Ordinance
effected a departure from the Roman-Dutch law by fixing an upper
limit of 18 years for the father’s liability to support his children. Did
it also lay down that an order for maintenance cannot be made for
the first time in respect of a child between the ages of 16 and 187
Alles J. thought so after an examination of the language of the sec-
tion and rejecting the test of reasonableness urged by counsel for the
child. This interpretation gains support from decisions denying to a
Magistrate jurisdiction to extend a maintenance order if the applica-
tion for such purpose is made after the child has reached 16 years of
age. Dona Rosalina v. Gunasekera (1926) 13 C.L.W. 17; Hinniappu-
hamy v. Wilisindahamy (1952) 54 N.L.R. 873. Alles J. preferred to
take a view which was consistent with those decisions rather than
follow a decision of Soertsz J. on the identical question before him.

If the decisions approved by Alles J. are examined it will be
seen that they were influenced by considerations other than the end
for which the law was enacted. It was Withers J. who in a short
judgment in Este v. Silva (1895) 1 N.L.R. 22 attached undue impor-
tance to the fact that a maintenance order appears to be fixed with a
date of expiry at the time it is first entered and held that a liability
to pay maintenance which expires on reaching that date cannot be
renewed by an extension of the order. This very literal interpreta-
tion of the Maintenance Ordinance ignores that it is a basic civil
liability which is being enforced by the Magistrate. It was expressed
at a time before the law settled down to the view that the father’s
duty to maintain his children is enforceable only under the Mainte-
nance Ordinance and not also under the common law. On the other
hand Soertsz J. in Thangayagam v. Chelliah (1941) 42 N.L.R. 879
showed more concern for the rights intended to be protected by the
Ordinance when he held that an order for maintenance can be made
at any time before the child attained 18 years. Although the learned
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Judge was able to distinguish the judgment of Garvin A.C.J. in
Dona Rosalina v. Gunasekera on the facts, perhaps one is justified
in querying whether Swan J. in Hinniappuhamy v. Wilisindahamy
was correct when he said that Soertsz J. *‘ did not in any manner
express disagreement with or doubt the correctness of the view taken
by Garvin A.C.J.”

There remains the question whether Alles J. was right in not
following Thangayagam v. Chelliah on the ground that it was wrongly
decided. Since this is not an isolated instance of disagreement in
single Bench decisions it is well to refer to a suggestion made some
years ago by another distinguished Judge, that a Judge sitting alone
is bound to follow any earlier decision of a single Judge, unless he
regards the decision as made per incuriam, in which case *it would
generally be more expedient if instead of refusing to follow the deci-
sion made per incuriam he reserved either the entire appeal or the
particular question for a larger Bench constituted under section 38 or
section 484 of the Courts Ordinance.”’ (Justice Gratiaen, ‘“The Tangle
of Precedent,”” (1952) 10 University of Ceylon Review, 265, 274). In
Nadarajah v. Nadarajah the Judge was invited to refer the question
to a fuller Bench but did not think it necessary to do so. As against
the suggestion of Justice Gratiaen is the observation of the present
Chief Justice in Bandahamy v. Senanayake (1960) 62 N.L.R. 313,
“ OQur Law Reports reveal that the limited right to disagree with a
former decision of a Bench of equal strength has quite often provided
a mode of correction of errors.” But it is questionable whether
even this view concedes to a Judge the right to disagree merely on the
ground that he is of a different opinion. The unsettling effect of a
conflicting decisions on lower courts makes it desirable that a Judge
should have no qualms about making use of the provisions of the
Courts Ordinance for obtaining an authoritative decision on a
controversial point.

AN AccuseED’s RicHT TO BE DEFENDED

Recent decisions of the Supreme Court have emphasised the
importance of the right of representation given by section 287 of the
Criminal Procedure Code : *“ Every person accused before any crimi-
nal court may of right be defended by a pleader.” In Premaratne v.
Gunaratne (1965) 71 N.LLR. 1183 T. S. Fernando J. observed that this
right is ingrained in the Rule of Law. In this case the accused had,
from the date of being charged by the Magistrate to the date of
trial (a period of 5 days), been on remand in connection with another
charge. He was unrepresented at the trial and had not cross-
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examined any of the prosecution witnesses. It was held that in the
circumstances the accused had not been in a position to exercise the
right to representation. From the fact that the case was sent back
for fresh trial it is clear that section 287 enacts no mere permissive
right but a right which if expressly or even by implication is denied
to an accused will vitiate the trial. A reasonable request for time
to engage a lawyer for the defence should not be refused (Jayasinghe
v. Munasinghe (1959) 62 N.L.R. 527); a lawyer who is retained
must be given sufficient time for preparation (The Queen v. Peter
(1961) 64 N.L.R. 120). A Magistrate should also inform an unre-
presented accused of his right at the earliest opportunity and wherever
necessary refer him to legal aid facilities.

In Subramaniam v. I. P. Kankesanturai (1968) 71 N.L.R. 204,
Weeramantry J. in a carefully reasoned judgment reflecting the
impact of *“ Warren Court >’ decisions held that if a lawyer retained
by an accused is not permitted to cross-examine a witness who had
given evidence when the accused was unrepresented, this would
amount to denial of a fair trial. An important fact emerging from
this case is that even if the police have acted with commendable
promptness and filed plaint on the day after the offence the Magis-
trate should not immediately proceed with the case. This is parti-
cularly so when the accused is produced straight from police custody,
but even if he has been released on bail, the Magistrate should satisfy
himself that he has had a reasonable time to retain a lawyer.

In view of these decisions it is time to ask whether the right exists
in theory only or whether there also exist effective opportunities for
the exercise of the right. The poverty of most accused persons and
the voluntary character of Free Legal Aid services may render this
right incapable of exercise unless it is strengthened by a machinery
solely directed towards protecting the substance of the right. The
Public Defender Departments established in many American States
perform this function in a satisfactory manner. Their usefulness is
not only at the trial stage but in that important pre-trial stage when
the accused is in police custody and is helpless to take necessary steps
to estabish his innocence before being charged or to obtain release
on bail. There may be other schemes which are deserving of study.

REvocaBILITY OoF KANDYAN DEED ofF GIFT

The Privy Council in Dullewa v. Dullewa (1968) 71 N.L.R. 289
had to decide whether a Kandyan deed of gift executed after the
Kandyan Law Declaration and Amendment Ordinance of 1939 can
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be revoked if the donor had merely described the gift ¢ as a gift irre-
vocable. ”” The Ordinance of 1939 deprived a donor of the right to
cancel or revoke a gift provided he had expressly renounced the
right ““by a declaration containing the words ‘I renounce the
right to revoke’ or words of substantially the same meaning.
(section 5 (1) (d) ). In interpreting this provision it is only natural
to seek assistance from the Kandyan Law Commission Report
(Sessional Paper 24 of 1935) to which the Ordinance could be traced.
But the extent to which Judges could rely on the Report has been
differently understood. The Supreme Court in Punchi Banda v.
Nagamma (1963) 64 N.L.R. 548 did not think the Report was of help
in interpreting the words of section 5 (1) (d). It was true that the
Report contained a recommendation that the renunciation should
be made in explicit terms and according to a prescribed form, but
Sansoni J. said, ‘‘ Parliament has not accepted the recommendation
so far as it relates to a clause or to a prescribed form, and we thus
come back to the actual words of the Ordinance. > It was held in
this case that the word  irrevocable ”’ was an abbreviated form used
by the Notary expressly to renounce the donor’s right to revoke.
(It 1s clear, however, from Ukku Amma v. Dingiri Menika (1965)
69 N.L.R. 212, Tammaita v. Palipane (1965) 70 N.L.R. 520 and other
cases that Notaries also use an express clause of renunciation). On
the other hand, in the Privy Council Lord Hodson delivering the
majority judgment relied on the Report to ascertain the evil or
defect which the Ordinance was intended to remedy and from this
arrived at the conclusion that the Ordinance required a special clause
of renunciation. *‘‘ The renunciation is to be expressed and not to
be implied and a description of a gift as being irrevocable does no
more than imply the renouncing of an existing right to renounce.
(p. 28). This was also the view of H. N. G. Fernando S.P.J. (as he
then was) in Ukku Amma v. Dingiri Menika where he said, ¢ The
ordinary meaning of the words °expressly renounced ’ is exactly or
definitely renounced as opposed to wmpliedly renounced.” Lord
Hodson drew attention to the possibility of a conflict between the
intention of the donor and the expression of that intention.
“In construing the Ordinance it is necessary to consider whether its
requirements have been complied with irrespective of the intention
which can be found on a reading of the original document. The
intention may have been to give up the right to revoke but this is
not the same as express revocation of an existing right. > (p. 296).
The result was that the deed of gift was held to be revocable and
Punchi Banda v. Nagamma was over-ruled.

Lord Donovan in a dissenting judgment did not agree that
the statute requires that there should be a formal declaration to take
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away the right of revocation. According to his Lordship the purpose
of section 5 (1) (d) was to insist on the use of the word ¢ irrevocable
as the minimum to convey the donor’s renunciation of his right.
There was no difference between the use of the word *irrevocable ’
and the formula prescribed by the Ordinance. Another reason for
Lord Donovan preferring this construction was that it was in keeping
with previous decisions of the Supreme Court and therefore ensured
stability of title to land transferred after the Ordinance.

On this last point the majority judgment did not disagree in
principle. Lord Hodson conceded that there was a long line of deci-
sions before the Ordinance taking the view that if a gift is stated to
be irrevocable simpliciter then it cannot be revoked and did not doubt
that in the case of pre-1939 deeds this construction would still be
proper. Dullewa v. Dullewa therefore does not take away the
authority of Tikiri Bandara v. Gunawardane (1967) 70 N.L.R. 203.
(For a recent decision holding that the words * the donee shall possess
for ever’ in a pre-1939 deed, was not an effective renunciation of
the right, see Kekulandara v. Molagoda (1968) 71 N.L.R. 433).
But his Lordship held that as a matter of fact, there was no consistent
current of authority in relation to deeds after the passing of the Ordi-
nance, so that in their case a different construction based on the
language of the Ordinance was permissible. A renunciation can now
be effected only by a declaration containing a transitive verb ° re-
nounce ’ or an equivalent as opposed to * an adjectival description
of the gift as irrevocable, > In the absence of a declaration by the
donor to this effect, the gift is revocable.

PROFITEERING AND PUNISHMENT

The attempt to check profiteering by means of deterrent punish-
ment meted out by a fortified criminal law has raised a number of
interesting questions. One of the first things to note is that it was
necessary to get over the difficulty created by the Divisional Bench
decision in Perera v. Munaweera (1955) 56 N.L.R. 433 which rightly
held that a mistake of fact (section 72 of the Penal Code) could be

pleaded by an accused who was charged under the Control of Prices
- Act. Aslong as this decision stood it meant that there was not strict
liability for contravention of a Price Control Order and this virtually
made it impossible to secure a conviction for a sale by a retail trader
who could always say he was mistaken as to number or weight.
The amending Act No. 44 of 1957 therefore very deliberately enacted
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that section 72 of the Penal Code should not apply in the case of
offences under the Control of Prices Act. Even so the law could be
considered to lack teeth as long as a conviction entailed a small fine
only. Although a fine upto Rs. 7,500 or imprisonment not exceeding
six months or both fine and imprisonment were possible convicting
Magistrates did not always impose severe penalties for profiteering.
The amending Act No. 44 of 1957 therefore made a prison sentence
and a fine mandatory on conviction, and in 1966 a further amendment
made a minimum of 4 weeks’ imprisonment inescapable.

The social purpose of the change in the law was never in doubt
but in refusing to treat a first offender with leniency and in regarding
all acts of profiteering, great and small, alike, the amended Act posed
problems to Magistrates. In Attorney-General v. Gunawardena (1967)
70 N.L.R. 68 the Magistrate without imposing a sentence of imprison-
ment ordered the accused, a petty trader, to be detained in Court
under section 15 B of the Criminal Procedure Code. In an appeal
by the Attorney-General it was held that the Magistrate was bound to
impose a term of imprisonment. An argument urged in appeal that
the accused should be dealt with under section 325 of the Code was
considered by Alles J. to be excluded by the imperative provisions
of the amending Act of 1966.

Soon after this decision a Regulation made under section 5 of
the Public Security Ordinance (which had been invoked for the pur-
pose of proclaiming a state of emergency in the country) expressly
stated that section 325 of the Code shall not apply to persons charged
with profiteering.

In two cases decided in appeal after this Regulation but in res-
pect of offences committed before the Regulation became law the
Supreme Court set aside the conviction and sentence, and warned
and discharged the accused. Don Edirisinghe v. de Alwis (1967)
71 N.L.R. 88, Podiappuhamy v. Food & Price Control Inspector,
Kandy (1968) 71 N.LL.R. 93. In the latter case H. N. G. Fernando
C.J. clearly expressed his disapproval of attempts to fetter a court’s
discretion in regard to punishment. As the learned Chief Justice
said, ‘‘ section 325 of the Criminal Procedure Code gives expression
to the fundamental principle of justice that contraventions of the
law, which are purely technical and not substantial, do not call for
the exercise of punitive powers of the Courts. The principle de mini-
mis non curat lex received practical application through the discre-
tion vested in the courts by section 325.”° (p. 94). In the third
case, Gunapala v. Wilson de Silva (1968) 71 N.L.R. 233 Weeramantry
J. agreed with the observations of the Chief Justice but made it
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clear that in his opinion section 325 can only be applied where miti-
gatory circumstances are present. A mitigatory circumstance could
be the absence of an intention to contravene the law (or mistake of
fact) as in Podiappuhamy’s case, or the age and good character of the
accused, as in Don Edirisinghe v. de Alwis and Devendram v. de Silva,
(1969) 72 N.L.R. 186. In this last case Alles J. preferred to follow
the later decisions than his own decision in Attorney-General v. Guna-
wardena so that with the lifting of the emergency and the consequent
repeal of the Regulation, there is no impediment to a Magistrate
proceeding to warn and discharge an accused in a profiteering case.
The alternatives now available to a Magistrate to impose a term of
imprisonment or to warn and discharge the accused may not be in
keeping with the original intention of the legislature, but the Chief
Justice has observed, ‘“ T have rarely come across any case in which
the discretion of leniency conferred on the courts by section 325 has
been unreasonably exercised. If the courts have that discretion even
in cases of homicide, why not also in cases of profiteering .” (p. 94.)

NecoTriorRUM GEsTIO. PAULIAN AcTION

Schulz, Classical Roman Law, has this interesting comment on
the institution of negotiorum gestio : ‘* 1t is a quite original genuinely
Roman creation without parallels in the laws of other people not
dependent on Roman Law. It emanated from Roman humanitas.
The underlying idea was that a man should help his fellow men in
‘case of emergency. The Romans carried through this idea with
their usual common sense without confusing morality and law.
Nobody is legally bound to care for the affairs of another; but the
law should favour and facilitate such altruistic action by granting
the gestor the right to claim reimbursement of his expenses, which of
course entails a liability of the gestor. The institution of negotiorum
gestorum was a happy invention, quite in the bold and original style
of the republican jurisprudence, although in this present age of quick
postal service, telegraph and telephone it has lost some of its impor-
tance.

Undoubtedly there is something peculiar about recognizing
an unauthorised management of another’s affairs when the oppor-
tunities for obtaining his prior mandate are present. Yet in Atu-
korale v. Attorney-General (1968) 71 N.L.R. 369 the Supreme Court
had no doubts in finding a negotiorum gestio situation in a modern
context. The question was whether a person who paid off a mort-
gage debt binding two properties, one of which belonged to him,
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was entitled to a claim against the other owner. Samerawickrame J.
held that he had the actio negotoriorum gestorum contraria to recover
an appropriate amount for discharging the mortgage on the other’s
land. Even the fact that the gestor acted in his own interest in
paying off the debt was not considered a ground for refusing remedy.
In Roman Law the actio contraria for reimbursement did not lie
unless the act was done in the interests of the principal, although as
Buckland says, ¢ an interpolated text gives the actio contraria even
in this case, to the extent of the principal’s enrichment  (Z'extbook,
p. 588). The equitable extension has the undoubted authority of
Voet 8.5.9 for Roman-Dutch law, and the judgment has affirmed
that the actio contraria is available either for reimbursement of
expenses incurred by the gestor or for compensation to the value of
the enrichment of the principal. Some jurists have indeed gone
further and asserted that an action based on enrichment would lie
even if the principal has forbidden the gestor to act for him. (See
the authorities cited in Lee, Commentary to Grotius, p. 324).

The scope of negotiorum gestio is only one of the interesting
questions that arose for decision in Atukorale v. Attorney-General ;
the other concerned another well-known Roman remedy, the Paulian
action. This action which was available to a creditor who was pre-
judiced by an alienation by the debtor in fraud of creditors has a
long history in Ceylon. Although the requisites for maintaining
such an action can now be considered to be settled there is still some
doubt as to who is a creditor for the purposes of the action. In this
case the person who had settled the mortgage debt had notified the
mortgagor of his claim for having discharged the mortgage on his
land, and subsequently brought action to enforce it. Between the
date of notification by the gestor of his claim and the obtaining of
judgment in his favour, the mortgagor (principal) had alienated the
land. The question was whether the gestor who had only an unliqui-
dated claim at the time of the transfer was a creditor who could
succeed in a Paulian action to set aside the transfer. Samerawick-
rame J. on the authority of the judgment of Keuneman J. in
Fernando v. Fernando (1940) 42 N.L.R. 12 gave answer in the affir-
mative. Both Judges refused to draw a distinction between an
alienation in fraud of a creditor in esse and an alienation with the
deliberate object of rendering nugatory a decree which the alienor
anticipates would eventually be entered against him. What was
important was that the decree against the alienor should have been
obtained before the Paulian action is brought and not before the
alienation. Punchi Appuhamy v. Sedara (1947) 48 N.L.R. 130.
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In spite of the authorities in favour of the view taken by Samera-
wickrame J. a difficulty is posed by the Divisional Bench decision
in Mukthar v. Ismail (1962) 64 N.L.R. 293. In a judgment which
strangely makes no reference to earlier decisions Basnayake C.J.
very definitely took the view that the creditor-debtor relationship
should exist at the date of alienation, and by debt he understood
something more than a claim for unliquidated damages. But Bas-
nayake C.J. also decided that the Paulian remedy would not lie in
respect of property obtained by the debtor after the institution
of the action for damages against him and subsequently alienated
(sed quaere?). The existence of this second ground for refusing to
set aside the alienation enabled Samarawickrame J. to distinguish
Mukthar v. Ismail on the facts. It is submitted with resepct that
one cannot restrict the Divisional Bench decision to a secondary
proposition of law stated therein, and therefore Samerawickrame J.’s
decision is in conflict with it on the question as to who is a creditor
in a Paulian action.

One last point of interest. A foreigner who wishes to gain an
insight into our legal system and judicial process would be rewarded
by reading Samerawickrame J.’s judgment. He would probably be
astonished by the richness of the source material as revealed in the
authorities cited in the judgment. The authorities in the order in
which they appear are : Roman Law (— the reference to the text in
the Digest is mutilated by an unfortunate printer’s devil —);
Roman-Dutch law, old (Voet) and modern (South African writer) ;
English Judicial Dictionary ; French Treatise on the Civil Law ; two
19th century English decisions ; and a local statute, the Prescription
Ordinance.

R.K.W.G.

CHEQUES — NoTicE oF DisHoONOUR

The decision in Senanayaka v. Abdul Cader (1969) 77 C.L.W. 79
1s a timely reminder to Counsel who advise and conduct actions on
cheques of the need to plead and prove the essential requirements
(1) that the cheque was duly presented for payment (section 45,
Bills of Exchange Ordinance) and (2) that in the event of dishonour
by non-payment due notice of dishonour was given to the defendant
(section 48). Alternatively, if these essential requirements were
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dispensed with in terms of section 46 (2) and section 50 (2) Counsel
must plead and prove the facts on which they rely for dispensation
of both these requirements.

In this case the plaintiff sued the defendant for the recovery of
a sum of Rs. 12,000 borrowed by the defendant on a cheque drawn
by him in favour of the plaintiff. The plaint contained no averment
that the cheque was duly presented for payment, or that it had been
dishonoured by non-payment or that notice of dishonour had been
given to the defendant. Further, no facts were pleaded showing
that these essential requirements had been dispensed with, nor was
any issue raised at the trial on any of these matters. The Supreme
Court dismissed the plaintiff’s appeal from the judgment of the Dis-
trict Judge which had dismissed his action for his failure to comply
with these essential and imperative requirements of law.

The plaintiff said in evidence that he did not present the cheque
for payment because the defendant had asked him not to present it
as he was pressed for money. This was not evidence that the defen-
dant had waived the requirement that the cheque should have been
presented for payment (section 46 (2) (¢) ) and did not justify the
plaintiff’s omission to present it for payment. The plaintiff acted
mmprudently because section 46 (3) does not dispense with the neces-
sity to present a cheque for payment merely because the holder has
reason to believe that the cheque will be dishonoured on presentment.
Counsel for the plaintiff ought to have taken heed of the clear warn-
ing on the back of the cheque that it had not been presented by the
plaintiff for payment. He should have considered how far section
46 (2) (¢) would have come to his client’s assistance. That section
dispenses with the need for presentment as regards the drawer (the
defendant in this case) where the bank as between itself and the draw-
er was not bound to pay the cheque and the drawer had no reason to
believe that the cheque would be paid if it had been presented. This
might well have been the case if in fact the drawer had no funds at
the bank either at the time he drew the cheque or at any time there-
after when it could have been presented. If such was the fact the
need both for presentment as well as for notice of dishonour was dis-
pensed with. Chalmers, Bills of Exchange, p 144 (12th ed.) gives an
appropriate illustration. A cheque is drawn on X Bank, the drawer
not having sufficient funds there to meet it, and having no reason to
expect that it will be honoured. Presentment is not necessary to
charge the drawer. Wirth v. Austin (1875) L. R. 10 C. P. 689.
Counsel could have ascertained, before he drafted the plaint,
whether facts existed which dispensed with the need for presentment
as well as with the need for notice of dishonour (section 46 (2) (¢) and
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section 50 (2) (c) (iv). If they did exist, he ought to have averred
them in the plaint and led them in evidence. If the case had been
entrusted to him after the plaint had been filed, the absence of any
endorsement by the bank on the back of the cheque was clear warn-
ing that he should have sought for leave from Court on terms to
amend the plaint to include the necessary averment that present-
ment for payment and notice of dishonour were dispensed with
Burgh v. Legge (1839) 5 M and W 418. This was not done. Hanc
tllae lacrimae.

If on the other hand the facts were that the drawer had funds
at the material time, Counsel should have sued for money lent and
advanced instead of suing on the cheque. In view of the fact that
Counsel for the plaintiff in appeal conceded that this was an action
on the cheque, it may be that the cause of action for money lent and
advanced was already prescribed at the time the action was institut-
ed, (section 7, Prescription Ordinance) and there was no alternative
but to proceed with the action on the cheque. If so, it is all the more
lamentable that the plaint in this case was manifestly inadequate in
that it did not disclose a cause of action on the cheque.

The Supreme Court deplored the fact that, in spite of the clear
and well settled law on this point, and the repeated stress by our
Courts on the importance of pleading the essential requirements of
due presentment and notice of dishonour, there are still plaints which
ignore these requirements as though they did not exist.

V. RATNASABAPATHY®

TaxaTioN Witdour CONSENT OF PARLIAMENT

Section 2 (7) of the Heavy Oil Motor Vehicles Taxation Ordi-
nance enacts,

““(a) The rates prescribed in the First Schedule to this Ordi-
nance may, from time to time be varied by the Minister
of Finance by Order published in the Gazette.

(b) Every Order made under paragraph (a) of this sub-sec-
tion shall come into force on the date of its publication
in the Gazette or on such later date as may be specified
in the Order, and shall be brought before the House of
Representatives within a period of one month from the

*B.A. (Cey.), LL.B. (Lond.), Advocate ; Reader, Ceylon Law College.



L &

RECENT CASES 17

date of the publication of such Order in the Gazette,
or if no meeting of the House of Representatives 1s
held within such period, at the first meeting of that House
held after expiry of such period, by a motion that such
Order shall be approved. There shall be set out in a
Schedule to any such motion the text of the order to
which the motion refers.

(¢) Any Order made under paragraph (a) of this sub-section
which the House of Representatives refuses to approve
shall, with effect from the date of such refusal, be deemed
to be revoked but without prejudice to the validity of
anything done thereunder. Notification of the date on
which any such Order is deemed to be revoked shall be
published in the Gazette.”

In two recent cases it was argued that an exercise of the above
delegated legislative power, varying the rates in the First Schedule
was invalid because the regulations had not been laid before the
House of Representatives within the period specified in the Schedule.

Alles J. in Podi Appuhamy v. Government Agent, Kegalle (1967)
70 N.L.R. 544 held that provisions regarding Parliamentary approval
were not mandatory and the delegated legislation took effect imme-
diately and was therefore valid.  In Illeperuma Sons Ltd. v. Govern-
ment Agent, Galle (1968) 70 N.L.R. 549 H. N. G. Fernando C.J. did
not follow the view of Alles J. and held that the second part of
paragraph (b) was mandatory.

He referred (p. 551) to paragraph (c) which provides that even
if the House refuses to approve a taxation order and the Order
thereby becomes revoked, the levy of the taxes prior to the time of
such revocation will be valid which he admitted seemed to support
the view of Alles J. But H. N. G. Fernando C.J. did not discuss
the effect of the statement in paragraph (b) which is more relevant to
the conclusion of Alles J. Paragraph (b) provides that the order
will come into force on the date of its publication in the Gazette or
on a specified later date. The Chief Justice held that the validity
conferred by paragraph (c) flows from the fact that the law is observed
and that Parliament is duly invited to consider whether or not to
approve the order. But in a case where the order is not brought
before Parliament at all or where as in this case the order is brought
before Parliament long after the prescribed time, the Chief Justice
held that paragraph (c) is of no avail. In coming to this conclusion
the Chief Justice referred to the fundamental principle of British
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Constitutional law that the subject cannot be taxed except directly
by statute enacted by Parliament or by a resolution of the House of
Commons.

The principle that the subject cannot be taxed except under the
authority of Parliament is nowhere specifically mentioned in the
Ceylon Constitution. TIts origin in British Constitutional law could
be traced to the conflict in the seventeenth century between Crown
and Parliament. Its application rendered invalid the imposition of
taxes by the Crown acting under prerogative powers. (See Case of
Impositions (Bates ’ case ) (1606) 2 St. Tr. 371 ; Case of Ship Money
(Hampden’s case), (1637) 3 St. Tr. 825. See Wade and Phillips,
Constitutional Law (7th ed.) at 36 - 39.). In Britain this principle
has not been applied in respect of legislative powers delegated by
Parliament because in such a situation the tax is levied under the
authority of Parliament. In this case apart from the fact that the
delegated power merely enables the Minister of KFinance to vary
rates specified in the First Schedule and not to impose rates, the power
conferred by the Minister is one granted by Parliament and therefore
exercised under the authority of Parliament. It is submitted that
the principle is not relevant in the context in which it was invoked
by H. N. G. Fernando C.J. The principle would be relevant in
Ceylon only if the Governor-General purporting to act under prero-
gative powers, or an executive authority or a local authority attemp-
ted to levy rates or taxation, and was not able to point to an Act of
Parliament conferring power on it to do so.

The divergence in approach between Alles J. and H. N. G.
Fernando C.J. as to whether the words in section 2 (7) were manda-
tory perhaps arose from the unusual procedure prescribed in section
2 (7) for the laying of the delegated legislation before Parliament.
Section 2 (7) does not appear to fall within one of the four standard
procedures of laying before Parliament adopted in the drafting of
statutes (See Wade and Philips, op cit. at 617). (i) An Act may require
delegated legislation made under power conferred by it to be laid
before Parliament without prescribing what action may be taken by
Parliament if this is not done. In such a case the delegated legisla-
tion is valid as soon as it is made. (ii) An Act may provide that
regulations made under it are subject to annulment by resolution of
either House within a specified period. The Act provides that the
regulations are valid immediately they are made but if either House
within a certain period after the regulations are laid before it resolves
that a regulation be annulled, the regulation thereupon ceases to
have effect, but without prejudice to the validity of anything done
thereunder. (iii)) A particular Act might provide that regulations
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made thereunder might have to be laid before Parliament and would
be of no effect unless approved by resolution. (iv) An Act might
provide that regulations take immediate effect but require approval
by an affirmative resolution within a stated period as a condition of
continuance,

The regulation which gave rise to the litigation in the two cases
referred to above, were gazetted on 29th April, 1963. Therefore
as the Chief Justice pointed out the motion for approval should have
been moved in the House before 29th May, 1963 if a meeting took
place before that date or else at the first meeting which took place
thereafter. The motion for approval was not moved in the House
until 20th August, 1964.

The procedure adopted in section 2 (7) is confusing in that the
draftsman of the Act seems to have had in mind (iv) above, but while
stating that the regulations should be approved by Parliament within
a particular period does not state the consequences of failure to do so
and therefore the procedure prescribed by the section does not fall
exactly within (iv). The requirement of parliamentary approval
seems to point to (111). On the other hand the requirement that the
order comes into effect from the date of publication in the Gazette
or a prescribed late date and the requirement in paragraph (¢) that
if Parliament refuses to approve a regulation it would be revoked
without prejudice to the validity of anything done thereunder seems
to point to (11).

The view of H. N. G. Fernando C.J. was that the regulations pub-
lished in the Gazette had no validity, apparently on the assumption
that section 2 (7) fell within (iii) above. Alles J. held that the regula-
tions were valid and did not require Parliamentary approval,
apparently on the assumption that section 2 (7) fell within (ii) above.
But it may also be argued that section 2 (7) fell within (iv) and took
immediate effect on publication in the Gazette and lapsed on 29th
May, 1963 or after the first meeting of the House of Representatives

after that date.
It appears that in the ultimate analysis, the fault lies with the

draftsman who has been guilty of contradictions and the section is
amenable to three interpretations, none of which could be unequi-
vocally supported by reference to the language of the section. It
appears that the third interpretation, 7.e. that section 2 (7) falls
within (iv) was in the mind of the draftsman, though it has not been
clearly expressed in the enacting words.
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It is however respectfully submitted that the principle that
taxation cannot be imposed without the consent of Parliament is

not relevant in this context.

L. J. M. Cooray*

LABoUR TRIBUNALS AND STANDARD OF PRoOOF

The decision of the Supreme Court in Ceylon University Clerical
and Technical Association, Peradeniya v. The University of Ceylon
Peradeniya (1968) 72 N.L.R. 84 raises an interesting question about
the degree of proof required to justify the termination of services of
a workman on the ground that he has committed a criminal act
involving moral turpitude such as the making of a fraudulent entry
with a view to misappropriation of his employer’s money. In this
case Wijayatilake J. held that where a Labour Tribunal is called
upon to decide whether the employee is guilty of such misconduct,
the standard of proof should be as in a criminal case. Accordingly,
if there is a reasonable doubt the benefit of such doubt should be
given to the employee. This requirement, he held, is not in conflict
either with section 31 (C) (1) of the Industrial Disputes Act which
empowers the Labour Tribunal to make a *“ just and equitable order ”
or with section 36 (4) according to which the Tribunal is not bound by
any of the provisions of the Evidence Ordinance.

The issue of law involved in this decision is closely connected
with the larger issue of degree of proof required to establish a crime
which is alleged in a civil case. The rules as to burden of proof
contained in our Evidence Ordinance have no bearing on the question
of the *“ standard of proof ”’ required to establish a particular matter
in issue. Cross, Evidence, p 87 (8rd ed.) refers to it as ° degrees of
proof .

The only provision of the Evidence Ordinance rclevant here is
section 8 which defines the term * proved ” as follows : ““ A fact is
sald to be proved when, after considering the matters before it, the
Court either believes it to exist or considers its existence so probable
that the prudent man ought, under the circumstances of the particular
case, to act upon the supposition that it exists.

*LL.B. (Cey.), Ph.D. (Cantab.); Lecturer in Law, University of Ceylon, Colombo.
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Where in terms of this definition of proof the Court believes a
fact to exist, the degree of proof beyond any reasonable doubt that
is required in a criminal case is reached. Where the Court considers
the existence of the fact so probable that the prudent man ought to
act upon the supposition that it exists, the degree of proof on a pre-
ponderance of probability that is required in a civil case is reached.

Even in civil cases this definition envisages that the quantum of
evidence required to reach the civil standard of proof may vary accor-
ding to the circumstances of a particular case. That is why the
definition qualifies the standard of probability with the words ‘‘ under
the circumstances of the particular case.” Thus where A sues B
on an oral debt, the evidence of A and B will be tested on the basis
of simple balance of probability. But where B is dead and is not
there to deny or repudiate A’s oral claim, and A makes a similar
claim against the estate of B in circumstances where the heirs have
no knowledge of the facts of the alleged transaction, the quantum
of the evidence demanded by the Court would be higher than where
B is living to meet the claim. In Muththal Achy v. Murugappa
Chettiar (1954) 57 N.L.R. 27 it was held that in such circumstances
it is the duty of the Court to scrutinise the plaintiff’s case with * great
jealousy. ”’

With regard to crime alleged in a civil case, in People of the State
of New York v. Heirs of Phillips (1939) 8 All E. R. 952 where the
plaintiff claimed damages for conspiracy to defraud, the Privy
Council held that the standard appropriate to criminal proceedings
was the right one. Lord Atkin said that this proposition had been
laid down time and again by the Courts in England and appeared to
be just (at p. 955).

Although in Hornal v. Neuberger Products Ltd. (1956) 3 All E.R.
970 the Court of Appeal in England stated in general terms that proof
by a preponderance of evidence is sufficient when the commission of
a crime is alleged in a civil action, yet the specific decision of the Privy
Council referred to earlier has greater weight and authority behind it,
and the principle enunciated there has been followed in a number of
cases in Ceylon where there has been an allegation of fraud. It will
be interesting to note in this connection that in the Thenuwera Will
case where the grant of probate to a widow who was appointed exe-
cutrix and heir by the will of the deceased husband was sought to
be revoked on the ground that she had participated in the murder of
the deceased husband or had been party to the conspiracy to kill
him, the District Court required proof beyond any reasonable doubt
as in a criminal case and held on the evidence that the criminal act
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of the widow had been established beyond reasonable doubt and the
probate granted to her revoked.

This rule as to standard of proof of a crime alleged in a civil
action has greater relevance to labour disputes where termination of
services is sought to be justified on the ground of a criminal act done
by the employee. Although the normal standard of proof required
to justify termination of services is a balance of probability, proof
beyond reasonable doubt should be strictly and consistently followed.
Where the termination of services is sought to be justified on the
ground of a crime committed by the dismissed workman, the finding
of a Labour Court that the workman was guilty of the crime alleged
against him by his employer will be a permanent stigma on the
workman and jeopardise his chances of obtaining any subsequent
employment. The only difficulty that will arise in such a case is
whether an employer can be compelled to retain in employment a
workman against whom the employer has bona fide reasonable
and strong grounds for suspicion of a criminal act. But this consi-
deration will not affect the issue of justification of termination, but
will affect the question of the relief the workman will be entitled to,
that is, whether he is to be awarded reinstatement or compensation
or gratuity for past services. Thus where the termination of services
is sought to be justified on the ground of a criminal act committed
by the employee, the Labour Tribunal, if it is not satisfied that the
criminal act of the employee has been proved beyond reasonable
doubt, will hold that the determination of services is not justified,
and on the question of relief, if the Tribunal is satisfied that there is
sufficient evidence to support a bona fide and reasonably strong
suspicion of the criminal act, it will not order reinstatement of the
dismissed workman but only grant him compensation for past ser-
vices depending on the circumstances of the case.

K. SHANMUGALINGAM*

THEDIATHEDDAM — A CHANGING LEGAL CONCEPT.

The concept of Thediatheddam in Thesawalamai has been the
subject of much judicial explanation and statutory definition.
The cumulative effect of all these undoubtedly honest endeavours

*B.A. (Cey.), Advocate.
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has been to give rise to a totally new concept altogether unrelated
to the one formulated and followed by that simple unsophisticated
individual called the Malabar inhabitant of the Province of Jaffna.

The judgment of Siva Supramaniam J. in drunasalam v. Aya-
durat (1967) 70 N.L.R. 165 is one of the recent decisions touching
on this matter. The facts in the case are simple. The plaintiff was
a Tamil to whom the Thesavalamai applied. He married one Siva-
kolunthu in 1949. During the subsistence of this marriage he pur-
chased a property in his own name. The consideration for the pur-
chase was obtained by a loan raised jointly by husband and wife
from certain third parties. Sivakolunthu died in 1959 intestate,
issueless, leaving behind as her heirs, her father, two brothers, and
one sister.

In the judgment of the Supreme Court his Lordship held
(a) that the property is Thediatheddam property and
(b) that both spouses will be equally entitled thereto.

In determining the rights of Sivakolunthu to the property in
question the law applicable is the Jaffna Matrimonial Rights and
Inheritance Ordinance No. 1 of 1911 as amended by Ordinance No. 58
of 1947 in as much as the parties were married and the property was
acquired after the 4th of July 1947 being the date on which the
Amending Ordinance No. 58 of 1947 came into operation. Accord-
dingly, the property acquired by the plaintiff is clearly the Thedia-
theddam property of the plaintiff in terms of the provisions of section
5 of the Ordinance No. 58 of 1947 which is the new section 19 of the
Jaffna Matrimonial Rights and Inheritance Ordinance (Cap. 58.)

His Lordship having correctly classified the property in question
as Thediatheddam property proceeds to hold that ‘ both spouses
will be equally entitled thereto.’ It is submitted with respect that
there is nothing cither in sections 5 or 6 of the Amending Ordinance
No. 58 of 1947 which warrants such a finding. Neither is the conclu-
sion, it may be noted in passing, justified on the basis of a constructive
trust in terms of the provisions of section 84 of the Trusts Ordinance.

True it is that if the property had been acquired prior to the 4th
of July 1947 a half share of the property acquired by the plaintiff
in his own name would have vested in Sivakolunthu by reason of the
provisions of section 20 of the Jaffna Matrimonial Rights and Inheri-
tance Ordinance as it stood prior to the amendment by section 5 of
the Amending Ordinance No. 58 of 1947. It is submitted that this
provision of the law has no application to the present case, and the
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nature and devolution of the Thediatheddam of the plaintiff will be
governed by section 6 of the Ordimance No. 58 of 1947 i.c. section
20 of Cap. 58.

It may be noted that section 6 of the amending Ordinance re-
pealed section 20 of the Jaffna Matrimonial Rights and Inheritance
Ordinance and substituted in its place a new section which Gratiaen
J. in Kumaraswamy v. Subramaniam (1954) 56 N.L.R. 44 at 47
thought had the following effect :

(a) if either spouse acquires T hediatheddam property after
the 4th of July 1947 no share in it vests by operation of law
on the non-acquiring spouse during the subsistence of the
marriage ;

(b) if the acquiring spouse predeceascs the non-acquiring spouse
without having previously disposed of the Thediatheddam
property section 6 of the amending Ordinance No. 58 of
1047 i.e. the new section 20 of the principal Ordinance
applies ; half the property devolves on the survivor and the
other half on the deceased’s heirs ;

(¢) if the non-acquiring spouse predeceases the acquiring spouse
the Thediatheddam property of the acquiring spouse con-
tinues to vest exclusively in the acquiring spouse and the
the new section 20 of the principal Ordinance has no
application because the Thediatheddam property of the
acquiring spouse never belonged to the non-acquiring spouse.
It may be noted that the above observation of Gratiaen J.
does not appear to have been cited to Siva Supramaniam J.
in the present case.

It is submitted that on the facts in the present case no share in
the property acquired by the 1st plaintiff in his own name ever vested
in Sivakolunthu during her life-time, and she having predeceased
her husband the Thediatheddam property of the 1st plaintiff con-
tinued to remain exclusively in him and the heirs of the deceased
Sivakolunthu did not become entitled to any share therein.

P. THURAIAPPAR*

¥ Advocate.
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IN MEMORIAM
H. V. Perera, Q.C. (1890 — 1969).

Herbert Victor Perera was born on 8l1st October, 1890. He
died on 16th April, 1969 after a short illness, while still practising
the profession which he had entered fifty three years earlier. It
is not necessary to compare him with the leaders of the Bar who had
gone before. It is enough to say that the most discerning judges of
his ability — his fellow lawyers — unhesitatingly acknowledged him
as their leader for a great many years until his death. It is of such
a man that I write, and to do so is a great honour.

Let me begin by referring to some details of his early life. He
was educated first at Prince of Wales College, Moratuwa, and later
at Royal College, Colombo. At Royal he won a Lorenz Scholarship
in 1906, the Governor’s Gold Medal, the Turnour Prize for the most
distinguished student of the year in 1908, and the Senior Mathematics
Prize in 1909. He crowned his School career by winning the Uni-
versity Scholarship, which was awarded annually by the Govern-
ment to ecnable a student to be educated at an English University,
in 1908.

He chose to enter London University, and he left it with a First
Class in the B.Se. (Honours) Examination, in which he was placed
first. He won a Prize for that achievement ; another — the Mayer
de Rothschild Prize — for Pure Mathematics, and a third — the
Ellen Watson Prize — for Applied Mathematics.

Before returning to Ceylon he was called to the English Bar at
the Middle Temple on 26th January, 1916. He was admitted to
the Bar of Ceylon on 14th June, 1916. He did not come of legal
stock. There were no relatives in the law to send him briefs as soon
as he had been enrolled. He had to establish himself in the profes-
sion the hard way, by his own unaided efforts and by preparing him-
self for the day when he would be given an opportunity to prove his
worth as a lawyer. Opportunity was all he needed, and when it
came he was ready.

He joined the Editorial Board of the Ceylon Weekly Reporter
from its third Volume which contains reports of cases from July,
1916, and he continued to be an Kditor until the eighth — and last —
Volume was published in 1920. He would naturally have devoted
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the early years of his practice to studying the laws of Ceylon, which
differed in so many respects from those he had studied in England
for his Bar examinations. It is most unlikely that he would have
learnt anything of Mahomedan Law there, and he would certainly
not have been taught the Thesawalamai, Buddhist Ecclesiastical
Law, or Kandyan Law.

Some research in the law reports has disclosed that the first
reported case in which he appeared was decided on 13th December,
1917. Three of his cases decided in 1918 have been reported. From
1919 the reports contain a steadily increasing number of his cases.
Every lawyer knows that only a fraction of the cases decided in appeal
are reported, so it is fairly clear that his practice in the Appeal Court
grew rapidly. By February, 1920 he had successfully argued * a
fundamental point in the Kandyan Law of Inheritance, *” as Bertram
C.J. described it in his judgment: (1920) 21 N.L.R. 294. His
opponent in that appeal was B. W. Bawa K.C., an expert in that
branch of the law.

It would have sounded romantic, but it would not be quite
accurate, to write of H. V. Perera as an Advocate waiting briefless
for some years. Nor would it be correct to say that he was on the
point of leaving the Bar for good, at the time the briefs began to
come in. He did receive an invitation to join the Staff of Ananda
College, Colombo, but he turned it down. Whoever makes the
law his first love remains, with few exceptions, faithful to it. And
it is not difficult to understand how H. V. Perera, who could not have
reached the heights he did if he had not thrown all his energy, his
industry and his love into the study of it, became not only its slave
but also its master. There was no branch of the law, Civil or Criminal,

that he was not fully competent to handle within a short time after
his call.

He took silk on 10th May, 1937. Abrahams C.J. in his address
to the new King’s Counsel, referred to the impression he had already
formed of H. V. Perera. ‘I knew, *’ he said, ‘‘ that I had one before
me who would not only give the utmost of his great talents to his
clients, but who would also act in all things connected with his pro-
fession according to the best ideals of that profession.’’ On that
very day, this able advocate of freedom and the Rule of Law success-
fully challenged an illegal assumption of power by the Governor of

Ceylon, who had attempted to deport a British citizen: In re
Bracegirdle (1937) 39 N.L.R. 1938.

He was not the ordinary layman’s ideal of a brilliant lawyer.
He made no emotional addresses before juries; he indulged in no
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devastating cross-examinations of witnesses ; he probably never set
foot in a trial court. He might be best described as a lawyers’
lawyer. His practice — apart from Chamber work — was confined
entirely to the Appeal Court, where the only arguments heard are
those addressed to the intellect. He had all the qualities needed by
a successful Appeal Court lawyer — a complete, profound and accu-
rate knowledge of the law in all its departments ; the ability to pick
out and apply the principles of law pertaining to the particular case ;
a mind that was quick to grasp and analyse the relevant details ;
an effective presentation of the law and the facts in the way that
appeared most favourable to his client’s case.

He had another asset. He was blessed with a most attractive
speaking voice — the voice of one who seeks to convince by persuad-
ing — and he knew how to use the magic of that precious gift. Per-
haps this delight in listening to good music, and his early experience
of singing in the Choir of the Church of St. Michael and All Angels,
Polwatte, taught him how to make the most of that gift. It was
never harsh or loud or monotonous, and Judges who have to listen
to speeches throughout every working day appreciated arguments
presented in so pleasing a manner. What Homer said of Nestor,
“ He from whose tongue flowed discourse sweeter than honey,
may well have been said about H. V. Perera.

He was a great talker, as great lawyers are so often the best
talkers. Whether seated near the Bench while his opponent was
arguing, or at the rear of the Court while some other appeal was
being heard, he was rarely silent. He would talk on any subject
except the cases he had to argue that day. One can sce why he

never wanted to be a Judge. Talking, not listening, was the busi-
ness that pleased him most.

Those who have seen him in action will always remember the
crect figure, the unfaltering gaze constantly fixed on the Bench, and
the ceaseless flow of the choicest language. At the commencement
of his address he would appear to feel his way cautiously, watching
the Judges to discern what effect his arguments had on them. At
that stage he would welcome interruptions, for they gave him an
indication of how the Judges were reacting to his arguments. If he
could not win them over the first time, he would approach the subject
by a different route. He would constantly try to ascertain what
difficulties the Judges had in accepting his submissions and what
kind of assistance he could render in order to win them over to his
side. When he felt confident that he had cleared away the obstacles
that first stood in his way, it was then that he would talk, in his
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inspired, unique manner. Many a Judge will remember the joy he
experienced while sitting back and listening to advocacy at its best.

H. V. Perera was scrupulously accurate in his statements, and
his presentation of the issues to be decided was clear cut. He made
his points according to a pre-arranged plan ; and he did not shrink
from retracing a path he had trod in the course of an argument, if
he felt that a particular point needed emphasising. He was also
not averse to reaching his goal by a circuitous route, making an occa-
sional detour in order to illustrate and elaborate. There was in him
something of the artist who wishes to make his finished work both
complete and attractive. With advancing years this habit grew
more pronounced, but nobody minded that.

He had a strong dislike to precedents being used as substitutes
for argument. He began and ended his submissions by basing them
on well-established legal principles. A reported case was referred
to only on the rarest occasions, and always at the end of his argument.
A Judge would far rather listen to him expounding principles, than
try to follow a counsel who read copious extracts from judgments
which dealt with entirely different facts. There must have been a
time when he applied himself to the study of case-law. Once his
brain had absorbed the learning contained in reported judgments
he seems to have spent little time on them, and his library reflected
that attitude. He never relied on such judgments to save himself
“ the intolerable labour of thought,’” and he once expressed the

opinion that reported cases should never be permitted to paralyse
thought.

Great advocacy consists not only of investing spoken words
with magic. Luecidity of thought and expression, and a sound grasp
of the law, are also indispensable.  But all these things are not
enough. It is also required of an Advocate that he should be a man
of honour and sincerity, who can be relied on by his fellow Advocates
and the Judges to conduct his case fairly and honestly. He must,
in the classic phrase of Celsus, be ** a priest in the service of Justice.
This role has been best described by Natesan J., when he said :
~ ““ Just before we commence work for the day we bow, but we are
not bowing to each other but at the Altar of Justice, that we may do
the task, assigned to us in all humility. We arc ministers at the Al-
tar.”” Thus the Bar is no ordinary profession. Its members occupy
a special relationship to each other and to the Judges, all of whom
need to work together to serve Justice, the Law and the Community.

In the discharge of his office, H. V. Perera did his duty to his
client by presenting his case to the best advantage. But he never
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forgot the duty he owed to his opponent, to the Court, and to him-
self. That is why, on the fiftieth anniversary of his call to the Bar
of Ceylon, both the Bench and the Bar joined to honour him as
the greatest Advocate his country had known for many years.

He played no public part in politics. His disposition was far
removed from that of the politician who enjoys addressing a crowd
in the market-place. He would have recoiled from the very thought
of using inducements, threats or promises to win votes. He was
built to make his arguments in the quiet and dignified atmosphere
of a court room or a council chamber. As a member of the Bar
Council, the Council of Legal Education, and the Council of the
University of Ceylon for many years, as a Director of the Bank of
Ceylon from its inception, and ultimately as its Chairman ; and by
his services in the administration of justice, he helped to keep the
foundation and framework of the State steady. In doing so, he
ably served his country.

M. C. SaANsoNT™

#Retired Chief Justice, Supreme Court, Chairman, Law Commission,



THE COURT OF CRIMINAL APPEAL~

To give its full title, the Court of Criminal Appeal Ordinance
was born, in the sense that it became law, only on the 27th April, 1940.
It was conceived about three years before its actual birth, and there
is no doubt as to its paternity. In 1936 when we received our Chief
Justices and Attorney-General from the Colonial Legal Service there
arrived in our midst two remarkable men, one Sir Sidney Abrahams
and the other Mr. John Howard who received shortly thereafter the
honour of knighthood. The first named came here as Chief Justice
from a similar post in an African colony and took his oath of office
on the 3rd July, 1936. In response to the welcome from the Bar he
stated that he could *“say without any modesty that it was the
greatest day of his life — it was a dream come true.’”” He went on
to say what few in his position would have liked to admit that *“ every
entrant to the Colonial Legal Service dreams that one day he may
have the joy of occupying this seat.”” The other, Sir John Howard,
although he came here as Attorney-General, became two months
later Ceylon’s first I.egal Secretary with the assigned duty of pre-
paring the way for a Ministry of Justice. Eventually he became
Chief Justice himself and to him fell the distinction of the first
President of our Court of Criminal Appeal. He held that distinction
for over nine years, one of the longest terms of office ever. Sir
Sidney Abrahams who had to leave us prematurely for reasons of
health 1s now dead, but Sir John Howard in his retirement in Eng-
land still recalls his many pleasant years in our midst.

Before Sir Sidney Abrahams had spent many months in this
Island he discovered that this Garden of Eden was overgrown with
weeds. and great credit must be given for his energy and drive which
compelled the legal authorities here to give instant attention to the
more pressing reforms he advocated. It did not take him long to
discover that the most competent advocate of the time, who com-
manded the largest practice besides, had not been awarded the dig-
nity of silk, and his forceful minutes soon brought about the neces-
sary change of heart in the authorities which led to Mr. H. V. Perera
taking his place within the Inner Bar. He also found that what he
had thought — before coming here — was *“ the finest system of

*A Special Lecture delivered on 9th March, 1969, at the Ceylon Law College,
under the auspices of the Council of Legal Education.
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justice in the whole of the British Empire > did not have the usual
machinery to test the correctness of decisions of trial courts where
the jury was for all practical purposes the arbiters of a man’s life.
All that was then available was the inadequate power contained in
Section 355 of the Procedure Code of a Judge of the Supreme Court
to refer or reserve a question of law arising on a trial before him to
two or more judges. Sir Sidney Abrahams found that the charges
to the jury and rulings on evidence needed further examination, and
he began to press for radical changes. It was fortunate that occu-
pying the seat of legal power at the time was his colleague, Sir John
Howard, who had stated in a message shortly after his assumption
of office that his *“ short acquaintance with the statute book of Ceylon
had indicated that much of our law is archaic and unsuited to the
needs of a vigorous and enlightened commercial community.”” He was
certainly in a position to speed the wishes and the reforming zeal
of his friend and senior colleague, the Chief Justice.

There was not far to go for a model. The Criminal Appeal
Act, 1907 had substituted for England and Wales a procedure by
appeal on questions of law or fact or of mixed law and fact, or as to
the legality or propriety of the sentence imposed. It abolished
writs of error and the jurisdiction and practice of the King’s Bench
Division as to the granting of new trials in criminal cases. Ceylon
modelled its Court of Criminal Appeal almost completely on that
enactment. The notable departure was the entrusting of a power
to the new Court here of ordering a new trial, a power which had
ceased to exist in England in 1907. The English common law never
looked with favour on a procedure which seemed to encroach on the
principle that no man shall be twice vexed for the same offence, and
so steadfast did the British Parliament stand true to the common
law that it acquiesced in a man going unpunished where his trial
had been vitiated by misdirection or other error than ordering him
to submit to a second trial. The fact that we did not copy the
English model in its entirety is a tribute to the wisdom of our legis-
lature of 1938, and our law reports of the last thirty years bear
evidence to that wisdom.

It was a matter of profound personal regret for the real father
of the Court of Criminal Appeal Ordinance and indeed for all of us
who knew of the history of the measure that he could not stay long
enough in this country to preside even on a single occasion over the
Court he took so strong a hand in creating. Unforeseen illness com-
pelled Sir Sidney to leave tropic climes towards the end of 1939, and
when the Court did sit for he first time in May, 1940 it was the mother
who brought forth the baby who occupied the seat of President.
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Sir John Howard had succeeded to the post of Chief Justice and he
took a strong hand in interpreting the Island’s criminal law and
procedure till his retirement in 1949.

Meanwhile, let me turn to what was happening in other places.
In the chambers of the Attorney-General, who was to be called upon
to make arrangements for representation on behalf of the Crown in
practically every appeal or application before the new Court,
Mr. Ilangakoon who planned his cases and arguments military-wise,
was keeping his assistants busy as to the manner in which indietments
were to be drawn up in the future. I recall that indicting Crown
Counsel were circularised that they should in the future, observe
the practice indicated in the cases of Davies' and Large® that
an aceused person should not have more than one charge of
murder laid against him in an indictment. There is nothing in the
English Indictments Act and no rule of law in England that forbids
the joinder of more than one charge of murder or, for that matter,
the joinder of a charge of murder with a charge or charges on a lesser
offence or offences. But on the basis that it is a sufficient burden to
impose on an accused person that he should concentrate on defending
himself on one charge of murder without more or without having to
worry himself over smaller charges at the same time, indicting
counsel observe the rule cited in the two cases I have just mentioned,
and there is the discretion of the judge to ensure separate trials if
the rule is disregarded.

The following of the English practice in this regard locally met
with some unexpected results. I need refer only to Emanis® and
De Silva.* Moreover, the rule could work to the distinet disadvan-
tage of an accused person. At a trial in respect of murder, the ac-
cused may find himself acquitted altogether, but there was no legal
impediment to his being put on trial on the second or even a third
indictment in respect of another murder committed at the same time
and he may on the subsequent occasion find himself convicted.
There was also difficulty in the way of the Crown presenting its
cases adequately where the evidence had to be confined to part of
the events of the incident that led to a crime or crimes. This led
to the whole question of joinder of more than one charge of murder
being raised in 1946 in Pedrick Singho,5 and the Court ruled that
joinder of more than one charge of murder in respect of offences so
interwoven as to constitute offences committed in the course of

(1937) 26 Cr. App. Rep. 95.
(1939) 27 Cr. App. Rep. 65.
(1940) 41 N.L.R. 529.
(1940) 41 N.L.R. 483.
(1946) 47 N.L.R. 256.
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one transaction did not prejudice an accused person. Sir John
Howard could not, however, refrain from adding the observation
that ‘ the practice of including more than one charge of murder in
the same indictment is not a desirable one.’> Today the practice
of joining more charges to an indictment containing a charge of
murder is by no means uncommon in our Courts. This practice was
referred to by the Privy Council in Ebert Silva® in the following way
““ Tt appears that, contrary to the practice that prevails in this coun-
try, there is no objection to the joinder of more than one count of
murder in the same indictment in cases where the charges arise out
of the same set of facts, subject always to the power of the trial judge
to order separate trials on each count if he considers that the accused
may be prejudiced by the simultaneous trial of two or more charges. ™’

I make this early mention of the departure between the law
that came to be accepted in this country on this point and that of
the law or practice of England because our Court of Criminal Appeal
professed from the very commencement that it was going to model
itself on the decisions and practice of the English Court of Criminal
Appeal. While this profession of faith was understandable when it
was made in 1940 (in Seeder de Silva)? during a truly Colonial period
I think it is disadvantageous to have Imperial limits set for us in
this manner. No doubt, so long as the jurisdiction of the Privy
Council to entertain appeals from Ceylon lasts, we must take note
of ways of thought of the Judges of the final Court of Appeal ; but
our judges must not be unduly inhibited from undertaking original
thinking by which I refer to something much more modest that the
original thinking that led to an abolition of the criminal jurisdiction
of the Privy Council by judicial decision alone—an infringement of
the theory of the separation of powers !

To return to Sir John Howard and our Court of Criminal Appeal
of 1940, in the first appeal before the Court, that of Seeder Silva,
argued by Mr. H. V. Perera for the appellant and Mr. Ilangakoon,
Attorney-General, for the Crown, Sir John appeared to me to go
out of his way when, referring to the important but humdrum ques-
tion of the demarcation between questions of law and those of fact,
he observed that ‘“ it is advisable (mark the word) that the principles
on which their Court is to be guided, in matters such as this, should
be clearly stated at the earliest opportunity after its establishment.”
Said he, * Ordinance No. 23 of 1938 follows almost word for word the
Imperial (again mark the word) Criminal Appeal Act, 1907, and hence
it is expedient (note the word) that our procedure in Ceylon should

6 (1951) 52 N.
7  (1940) 41 N,

R. 505.
R. 337.
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model itself on the decisions and practice of the English Court of
Criminal Appeal”’. Moseley J. in Andris Silva® continuing the mis-
take of referring to the 1907 Act as the Imperial Criminal Appeal
Act, went on to say that from its inception in 1908 the English Court
has shown in a series of decisions its disinclination to question a
verdict given by a jury on questions of fact. Again, in the same
year, in the case of Don Robert,® dealing with a question arising
from an amendment to procedure effected by the 1938 amend-
ments to the Procedure Code, the Court took a somewhat surprising
and resigned attitude when it observed that * it seeins to us, however
that the amendment was made with the intention, and with the
effect, of bringing the local procedure into line with the English
practice. We propose, therefore, to consider this appeal in the light
of such decisions of the Court of Criminal Appeal in England as have
been made available to us. > I can, therefore, hardly refrain from
adverting to the English soldier Buckley’s'® case where the Court —
acting under section 5 (1) — set aside a verdict of guilty of rape on
the ground of unreasonableness of verdict by assuming that “in
arriving at a verdict of guilty the majority of the jury must have
viewed the evidence in sections and accepted and convicted the
appellant on those parts of the evidence that were satisfactory and
disregarded those facts that pointed to the improbability of the
story put forward by the Crown. The jury should have viewed the
evidence, as a whole ”’. How any Court of Appeal could have con-
cluded that the jury did not view the evidence as a whole, especially
as the jury could not have been questioned as to the process or pro-
cesses of thought followed by them in arriving at their verdict defies
explanation. And Buckley’s case was one devoid of misdirection
by the judge! Had the court but remembered to follow the prece-
dents of the English Court of Criminal Appeal, I venture to say that
the appeal would have had to be dismissed.

The first question that was naturally expected to arise before
the Court was the demarcation between questions of law and of
fact. The personnel of the Court was identical with that of the
Supreme Court, the members of which had long been accustomed to
the exercise of their appellate jurisdiction. In the course of that
exercise they had gained practical experience of the nature of the
interference possible with decisions of fact reached by judges. Their
own experience must have shown that they had not been niggardly
in the manner in which they set aside findings of fact. They could
properly be said to have come to their duties on the new court with

8 (1940) 41 N.L.R. 433.
9 (1940) 42 N.L.R. 73,
10 (1942) 43 N.L.R. 474.
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a predisposition to interfere even more liberally with decisions reached
by jurors. I think it was here, more than anywhere else, that the
caution of the experience of the English Court was welcome.

As the entire work of the Court of Criminal Appeal turns on
verdicts of guilty returned at trials by jury in Assize Courts — and
there are generally seven such Courts sitting in some part or
other in the Island all the time — one must be excused for tarrying
a while to look at the system of jury trial itself. Ceylon, it must
never be forgotten, was the first British colonial possession inhabited
by people not of European origin in which the system of trial by jury
was given a trial. Had it not been for the undoubted success the

system proved itself here, we would probably not have had the pre-
sent Court of Criminal Appeal at all.

Our Criminal Procedure Code lays down that it is the duty of
the jury, nter alia, to determine all questions which according to
law are to be deemed questions of fact. Generally speaking, jurors
have never before had any experience of weighing evidence and
perhaps not of applying their minds judicially to any problem.
As the Law Commissioners of England of 1858 somewhat untactfully
put it, they are * often unaccustomed to severe intellectual exercise
or to protracted thought.”” It was no other than that great judge,
Lord Devlin, who said of the jurors ’ task that ‘‘ the case may be an
intricate one, lasting some weeks and counsel may have put before
them piles of documents, of which they are given a few to look at.
They may listen to days of oral evidence without taking notes —
‘at least, no one expects them to take notes, and no real facility is
provided for that purpose. Yet they are to be sole judges of all the
facts.”

Trial by jury has been described as a compounding of the legal
mind with the lay. The prescription of this compound has been one
of the greatest achievements of the English common law. Trial
by jury is a unique institution, devised deliberately or arisen acciden-
tally : it would perhaps be more correct to say that its origin was
accidental, but its retention deliberate. The essentials of the sys-
tem are that the tribunal “ consists of a comparatively large body of
men who have to do justice in only a few cases once or twice in their
lives, to whom the law means something but not everything, who are
anonymous and who give their decision in a word and without a
reason.’’ A just verdict comes from a coalition of the lay mind with
the legal ; but if there is a conflict, it is the lay mind that pre-
dominates. That i1s the essence of the jury system.

We talk nowadays of the province of law and the province of
fact as if they are separate jurisdictions, and sometimes of a judge



36 THE JOURNAL OF CEYLON LAW

encroaching on the jury’s provinece. But the judge has a great deal
to do with the faets.

On the day the Court of Criminal Appeal Ordinance became law,
if I may be pardoned for introduecing a personal note here, I was
Crown Counsel prosecuting at the Southern Sessioms that opened
at Galle on 25th April, 1940. The presiding Judge was Sir Francis
Soertsz (Mr. Justice Soertsz he was then). I always looked forward
to appearing before him and did learn a great deal which was very
useful to me in later years. I recall him calling me into Chambers
at the end of the first week of that Sessions and reminding me that
* from next week we shall have to be very careful.’” And, to the
credit, shall I say, of both of us, we were very careful indeed, as care-
ful as that Dickensian character Samuel Weller said he was of the
first suit of clothes given to him by his employer, Mr. Pickwick.
I must have been more careful than the Judge as my lapses would
have eome in for greater eriticism in the Attorney-General’s Depart-
ment than the Judge’s in the Court of Criminal Appeal.

The issue as to who was master of the decision as to facts came
up in May, 1940 itself in Adndris Silva.l* 'That was the first real
test for the Court, but Mr. R. L. Pereira for the appellants eould not
shake the determination of the Court to let the jury’s verdict stand.
Moseley J. recalled that, from the inception of the English Court of
Criminal Appeal in 1908, that Court had shown in a series of decisions
its disinclination to question a verdict given by a jury on questions
of fact. He adopted the words of Channell J. in Martinl?
‘““The case has been argued as if this Court was to retry the ease,
but that is net its function,”” and these of Pickford J. in Hancoal3
that * this case turned on the manner in which the witnesses gave
their evidence ; there was a proper direction to the jury, and the
Court does not see that it can interfere with the verdiet without
substituting itself for the jury, which was the proper tribunal to
decide on the matter. It is unnecessary to say whether we would
have given the same verdict.”” These words have been echoed
practically every fortnight in the Court during the last thirty years.

A few years after 4ndris Silva’s case, the Court in Rana-
singhe'* declared that ** where there has been a proper direetion
to the jury regarding the value to be attached to the evidenee
of a witness and two views are possible in regard to that evidenee,
it is not the usual practice of the Court te interfere.’” Agpain,

11 (1940) 41 N.L.R. 433.

12 (1908) 1 Cr. App. Rep. 52.
13 8 €r. App. Rep. 198, 197.
4. (1944) 45 N.L.R. 118.
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“ where two views are possible in regard to the appellant’s compli-
city, we prefer the view that did commend itself to the jury. That
would not be in derogation of the meaning and purpose of trial by
jury.” The correct functions of the Court were explained in the
case of KEndoris'® as being *‘to satisfy ourselves with the
assistance of counsel that there is evidence upon which the jury
could have reached the verdict to which they came, and also, simi-
larly, to examine the charge of the trial Judge to satisfy ourselves
that there has not been any substantial misdirection or non-direc-
tion. >’

In Arnolis Appuhamy'® the Court pointed out that section
248 (2) of the Procedure Code emphasises the principle that the
object of trial by jury is to secure a verdict which the jury holds to
be proper and not a verdict which a Judge will find acceptable. Said
the Court in Gardiris Appu,*” ** The powers of this Court to quash
the verdict of a jury in a proper case being undoubted, the difficulty
is to know when such powers should be invoked, and in what cases
the verdict of the jury in an apparent case of hardship should be
allowed to stand.” The general principles are summarised thus :—
““ Questions of fact are for the jury. The Court does not sit to retry
cases thereby usurping the functions of the jury. As the Court
sits as a court of appeal, if there has been no misdirection, no mis-
take in law and no misreception of evidence, the verdict will not be
upset even though the Court feels that, had the members of the Court
been on the jury, they would have come to a different conclusion. ™
No rules, it should be borne in mind, are so inflexible as to be applied
rigorously and indiscriminately to every case. Each case must be
decided on its own peculiar facts and circumstances, phrasecology
reminiscent of that described and used by Lord Hodson in the 1964
case of Ridge v. Baldwin'™ and which he himself characterised as
being  the last refuge of the judge ” in a difficult situation. Dias
J. suggested that as the Ordinance which set up the Court has en-
acted that there may be cases in which the Court will interfere on
questions of fact, the Court should interfere *“ where the verdict of
the jury is unreasonable, that is to say, not sound or sensible, or not
governed by good sense. ”’

It should be mentioned that the Judge’s certificate plays but
little part in influencing the Court of Criminal Appeal. The Court
in N. K. A. Appuhamy'® applied a dictum of Lord Goddard L.C.J.
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of England, where he had said, “ From a very early period in the
history of this Court it has been laid down, and has been laid down
frequently since, that the fact that the trial Judge was dissatisfied
with the verdict, although it is a matter to be taken into account,
must not be taken as a good ground by itself for quashing the convie-
tion. If it were, it would seem that we should be substituting the
opinion of the Judge for the opinions of the jury, and that is one of
the things which this Court will never do. In just the same way it
has been laid down from an equally early period in the history of
this Court that the fact that some members or all members of the
Court think that they themselves would have returned a different
verdict is again no ground for refusing to accept the verdict of the
jury, which is the constitutional method of trial in this country. ”

I think it may be of some interest if T were to dwell a little on the
manner in which the Court set about to deal with the grounds ofappeal
on which argument would be allowed by it. In the first case the
Court had to hear, the Court laid down that it ““ will as a general
rule refuse to entertain grounds not stated in the notice of appeal
but would relax the rule where the appellant was without legal aid
and had drawn his own notice of appeal.” This statement was
adopted in the case of Marthino'® and again in Sivapathasundaram.?®
Today the question of absence of legal aid can arise in practice only
when an applicant refuses such aid. To go on with the develop-
ment of the law on this point, the Court took the view in Kaviratne®!
that application for extension of time within which to appeal may
be granted where the ground upon which it was sought to appeal
raised a point which had not been considered before by a superior
court. Later on, the Court did not naturally extend the same toler-
ance. For example, in James Singho?*? the Court said that it had
repeatedly laid down that it will not entertain additional grounds of
appeal, except in very exceptional circumstances, e.g. when a sub-
stantial question of law is seen to arise. It approved what the Eng-
lish Court had stated in the case of Wyman?® that the judges
of that Court were there to deal only with substantial points of mis-
direction, not with some possible oversight or error of statement or
some inference to be possibly drawn from a chance phrase or possible
immaterial misconstruction of evidence. Fairly early in its life the
Court came down heavily against inadequate grounds of appeal.
In 1947, the Court in Bello Singho** insisted on a strict compliance
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with the provisions of the Ordinance regulating grounds of appeal.
It refused to hear a ground of appeal which had not been stated in
the notice and was formulated only after the argument was taken up.
This point emphasised eight years later, in 1955, in Pintheris.25
Pulle J. for the majority of the Court, was explicit. He chose to
follow English precedent, and said ‘ The English authorities and our
own are entirely inconsistent with the construction sought by counsel
for the appellant. A practice had grown up in England which we
have followed — (We seem to have followed English practice irres-
pective of whether it was good or bad) — of showing indulgence under

exceptional circumstances. There is nothing in any of the cases to
indicate that this indulgence was shown in the exercise of a judicial
discretion to give relief to an appellant who has failed to give a
notice of appeal conforming to the requirements of the Statute.
Unfortunately, it is still being assumed, especially in capital cases,
that as a matter of course fresh grounds of appeal would be enter-
tained after the expiration of the time limit. This Court will in
future show no indulgence and strictly limit argument to matters
of law raised within the prescribed limit of time.’”” KEven so strong
an expression of the determination of the Court did not fetter it for
all time. The greatest stickler for procedure relents when a man
struggling for his liberty, and sometimes for his life, can urge a good
point in favour of that liberty or life if only the rules of procedure
can be rendered elastic. It was therefore, not surprising that in
Gunawardena®® the Court freed itself from the rigour of the
dictum expressed by Pulle J. when it stated that ‘‘ although no
appellant or applicant for leave to appeal may claim as of right to
make submissions except on grounds particularised in compliance

with the Ordinance, this does not mean that the Court itself is power-
less, when disposing of an appeal or application, to set aside a con-
viction on any other ground which is sufficiently substantial to justify
the decision that the verdict under appeal should not be allowed to
stand.” As if to emphasise the co-operative nature of the work,
Gratiaen J. (on behalf of the Court) went on to say, “ let it be said
in conclusion that it is quite proper (and indeed it is his duty) for
an Advocate (whether he represents the defence or the Crown)
to bring to the notice of the Court any substantial matter which
though not formally raised within the prescribed limit of time, never-
theless merits consideration. The assistance which the Court of
Criminal Appeal expects in such a situation must, of course, be
given with a due sense of responsibility.”
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If T may say something here myself, it would be helpful if counsel
who intend to raise additional points give notice of their intention
to the Crown immediately the point occurs to them. Too often do
we have the spectacle of the additional point being raised only on the
date of the argument, and it has not always been the practice to give
to counsel for the Crown the time he must obviously have to prepare
himself to reply to a ground sprung upon him only at the hearing.

The liberal attitude of the Court exemplified in Gunawardena
was cold shouldered two vyears later in Sirisena.?’”  Said the
Court, * we have reconsidered the observation in Gunawardena which
assumes that this Court has powers similar to the power of revision
vested in the Supreme Court, and we have reached the conclusion
that we have no such power............ A right of appeal from the
decisions of a court being a right that does not lie unless expressly
conferred by statute, its exercise is entirely regulated by the statute
that confers it, and the appellant must comply with its requirements
before he can claim a hearing in the appellate tribunal. We there-
fore think that this Court was construing its powers too widely when
it stated that it had power to act on grounds nottakenin the notice.
We have searched in vain for a precedent or a principle on which the
proposition can be founded, and none was cited to us. We have
therefore come to the conclusion that the dictum in Gunawardena’s
case should not hereafter be acted on.” This view so emphatically
expressed in Sirisena’s case was, I venture to submit, out of keeping
with modern trends in the administration of criminal justice, quite
apart from the possible criticism that it appears to slur over the
boundary between the right of appeal on the one hand and the grounds
that may be urged in support of the exercise of that right on the other.
Certainly it is difficult to justify the further expression of opinion
in Sirisena that the provisions of sections 20 and 21 of the Court of
Criminal Appeal Ordinance and of section 355 of the Criminal Pro-
cedure Code afford adequate remedy when there is a good ground of
appeal which merits decision and which the Court is precluded from
considering owing to the failure of the appellant to specify it in his
notice of appeal. If the ground of appeal is good enough to bring
into operation those provisions, well may one ask why that ground
should not be permitted to be argued at the hearing of the appeal
itself instead of postponing it for another occasion before a Court
similarly constituted.

The current practice of the Court is, I believe, in keeping with
what I have described is the liberal attitude, but there is validity in
the criticism that the grounds of appeal are today stated in too general

27  (1957) 59 N.L.R. 198.
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a form and too often afford little notice to the Crown of the specific
question which may ultimately be sought to be argued under cover
of the ground inadequately specified in the notice. I am therefore in
sympathy with the opinion in Nimalasena de Zoysa®® that the grounds
of appeal should not be vague and general but specific, and if mis-
direction is alleged the misdirection must be specified, and that if a
wrong decision of any question of law is alleged, that wrong decision
should be specially stated. As Du Parcq J. stated in the case of
Jack Fielding,?® ‘1t is not only placing an unnecessary burden on
the Court to ask it to search through the summing-up and the trans-
cript of the evidence to find out what there may be to be complained
of, but it is also unfair to the prosecution who are entitled to know
what case they have to meet. ” Having said as much, stressing the
aspect of rigorous compliance with the rules relating to grounds of
appeal is capable of defeating the spirit behind the very conception
of the creaticn of a Court of Criminal Appeal. Born out of a desire
to guard persons accused and convicted of crimes from unreasonable-
ness on the part of a jury and faults of misdirection and non-direction
on the part of the judge, that desire is not furthered but actually
frustrated by insisting on technicality rather than on substance.
The Court may, of course, be complying with the law as it interprets
it, but if the law is defeating justice, then surely it is time for the
legislature to step in to ensure that we do not lose sight of the original
objective. In this, as in so many other matters, the law is in need of
reform, and the proper and efficient administration of justice requires
that all organs of Government perform their constitutional duties.
It is necessary to remind ourselves in this context that it was 25
years ago, in 1944 to be precise, that the Court in Harmanisa 3°
stated in reference to that troublesome section 122 (3) of the Proce-
dure Code that ‘it bristles with difficulties and is so difficult to
interpret that in our view, it is the duty of the Legislature to redraft
the section to make its meaning clear.”” The Ministry concerned has
not taken the hint, with the result that the Court has had, from time
to time, to grope in a jungle of conflicting authorities, with occa-
sional light thereon by the Privy Council.

The Court has never sat in its full strength, the largest number
of Judges who ever assembled being seven. In K. D. J. Perera®!
it was stated that where the Court is constituted of a number of
Judges which is more than the minimum quorum that is necessary
to constitute the Court, a full Court would be constituted, provided
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the Judges assemble for the purpose of reviewing or reconsidering a
previous decision of the Court. On this line of reasoning it was
concluded that a Court of five Judges can over-rule another court
of five judges. 'This definition of a full Court may require reconsidera-
tion on a future occasion. When seven Judges assembled to decide
that most important question of evidence in Chandrasekera,3® in
1942 which had Judges of the Supreme Court sharply divided sitting
in Assize, English habits of thought were well entrenched. The
1935 case of Woolmington v. D.P.P.?% with its ‘‘ golden thread that
runs through the web of the English criminal law ”” had made more
impact in this country than the decision warranted. The question
of the burden of proof on the defence had to be decided sooner or
later, and a suitable occasion presented itself at the Galle Assizes
before Moseley J. where in Chandrasekera’s case it was apparent
within half-an-hour of the commencement of the trial that the de-
fence was relying on the general exception of private defence. The
injuries were such that a verdict of murder was out of the question.
I had the privilege of representing the prosecution at the trial, and I
recall vividly Moseley J. mentioning to me in Chambers that “‘here is
a heaven-sent opportunity *’ to bring the matter up before the Court
of Criminal Appeal. He mentioned the matter over the telephone
to the Chief Justice during the interval. His summing-up on the
actual point of evidence is reproduced in the law report, and in its
own way was a little gem so far as making the law clear to the
jury was concerned. The decision at the trial was never in doubt.
There was a unanimous verdict of guilty of causing grievous hurt.
The Department of the Attorney-General was quite divided in its
opinion over the question of law, but representation for the Crown
before the Court of Criminal Appeal took the unfortunate shape of
counsel who shared the view for the appellant. This was the sub-
ject of some caustic comment from the Bench itself as the Judges
wished to hear a view contrary to that advanced for the appel-
lant. De Kretser J. who was the minority in a 6 to 1 decision
characterised the role of the Bench as one *“ reduced to the position
of an opposition ’ as all counsel submitted the same proposition which
the majority of the Bench found unacceptable.

The problem of the limits within which a verdict could be set
aside on facts, naturally enough, had to be faced by the Court from
its very commencement. In Gardiris Appu,3* the Court stated
that *“ it is necessary to remind ourselves of our statutory powers,
because if these are not borne in mind there is always the risk of our
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unwittingly substituting trial by the Court of Criminal Appeal for
trial by jury. In Abeywickrema,3® our Court employed the
language used by Lord Hewart on a similar occasion and contented
itself with saying that ¢ the conclusion at which we have arrived is
that the case against the 7th applicant which we bave carefully and
-anxiously considered and discussed was not proved with that certainty
which is necessary in order to justify a verdict of guilty.”’” In Mus-
tapha Lebbe,3® the Court used the language of the English decision
in B. v. Bradley®” and said * on the whole we think it safer that the
conviction should not be allowed to stand.’” With all respect to the
Court, there was in my submission a clear assumption by the Court
of the functions of a jury when it set aside the verdict of guilty of
rape in Themis Singho,®® by saying that ‘it is only when the evi-
dence of the complainant is of such a character as to convince the
Jury that she is speaking the truth that the accused should be con-
victed.”” (There had been a unanimous verdict of guilty raising the
presumption at least that the jury were convinced.) In a similar
strain was the decision of the Court in 7"%kiriya,®® when it interfered
with a verdict of murder by saying that “ a careful examination of
the evidence has led us to the conclusion that there are no facts
from which it can be inferred that when the accused fired he did so
with a murderous intention.” 1In Peeris Singho,%® it preferred
the phraseology, ‘“if upon a consideration of the case as a whole
it is felt that the verdict is not satisfactory.” And here is a non-de-
mocratic vote in the judgment :—* It is not necessary for the Court
to single out any particular item wupon which it bases its view; ”
reminiscent of Humpty Dumpty — it is not satisfactory because the
Court says it is not satisfactory.

No new formulae were, however, seriously attempted by the
Court which has generally contented itself with adopting language
in which the judges of the English Court of Criminal Appeal have
thought fit to explain their disquiet over a verdict of the jury.

The admission of the evidence of confessions has always caused
a stir in criminal trials. Confessions are often welcomed by prose-
cutors who appreciate their effect on juries. When a confession is
a truly voluntary one, nothing can be more compelling to induce the
jury to return a verdict of guilty. Our sections 25 and 26 of the
Evidence Ordinance notwithstanding, confessions do loom large at
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Assize trials here. Prior to the establishment of the Court of Crimi-
nal Appeal we had only three cases of any significance to contend with
in relation to confessions, wviz., Kalu Banda,** Ukknw Banda*?
which sought to explain Kalu Banda, and Cooray.*®*  Quite early,
the decision in the case of Kalu Banda came in for adverse criticism
in Gunawardena** and laid the door open to the eventual over-ruling
of the Kalu Banda decision. The question was next taken up in the
case of Anandagoda,*> where exclusion was limited to cases of ad-
missions of the commission of the offence or of admissions suggesting
the inference that the accused committed the offence. This view was
upheld in the Privy Council where their Lordships stated that * the
test whether a statement is a confession is an objective one, whether
to the mind of a reasonable man reading the statement at the time
and in the circumstances in which it was made it can be said to
amount to a statement that the accused committed the offence or
which suggested the inference that he committed the offence.
The statement must be considered as a whole, and it must be consi-
dered on its own terms without reference to extrinsic facts. It is
not permissible in judging whether the statement is a confession to
look at other facts which may not be known or which may emerge
in evidence at the trial. But equally it is irrelevant to consider
whether the accused intended to make a confession.’” But
Anandagoda notwithstanding, the Court, almost unrepentant, had
this to say in Abadda 48 — *“ We are in respectful accord with what
was said by the Privy Council in dnandagoda’s case, but where the
accused’s statement contains a confession, the prohibition contained
in section 25 bars the proof against the accused of not only those
portions of the statement which admit the guilt or suggest the
inference that he committed the offence, but also those portions of
the statement which when taken out of the context by themselves
are innocuous. In other words, no portion of a statement in the
course of which an accused makes a confession to a police officer
can be proved against an accused person.” This decision is, of
course, contrary to that of the Court given in Vasu 46* which did
not come to be referred to in the judgment at all.

Naturally enough, a point that will often give room for argument
is the meaning of the proviso to section 5 (1). Quite early, in
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Karthigesu,*” the Court applied the rule in Stirland v. D.P.P .48
whereby the House of Lords had ruled that the proviso assumes a
situation where a reasonable jury, after being properly directed would,
on the evidence properly admissiblewithout doubt, convict. This
was an improvement on the R. v. Haddy*® formula, *“ would inevi-
tably convict.” The Privy Council itself, on appeal from a Ceylon
case, Dharmasena,?® stated that the test in Stirland is the correct
one. While this of course must now be considered a settled point,
we must not discount possibilities in the personality and attitude of
certain Judges to trim the test to slightly altered situations. In no
other way can one account for the dictum in Gunawardena,’! where
the majority of the Court held that the proviso cannot properly be
applied in the case of a divided verdict, wunless the evidence is of
such a character as to justify the reproach that the judgment of the
dissenting jurors was manifestly perverse. While the Stirland test
is still regarded by our Courts as the correct one to be applied in a
case of misdirection of the jury, 1 venture to think that the recent
test indicated by Lord Morris in Harz,52 is that correctly applicable
to a case of misreception of evidence. Said he, *“ It is to be observed
that the test to be followed is that of seeking to assess what the
particular jury that heard the case would or must have done if it
had only heard a revised version of the evidence. For the purpose
of the test, the appellate Court must assunie a reasonable jury, and
must then ask whether such a jury, hearing only the admissible
evidence, could, if properly directed, have failed to convict. ”

Our own Court, in Nimalasena de Zoysa®® appears to have assu-
med that section 167 of the Evidence Ordinance (applicable to
trials by jury as well as to trial by judge alone) furnished a different
test to that applicable when considering the application of the proviso.
With respect, I do not see that the application of the proviso leads
to a result substantially different to that which would follow from
applying the rule contained in section 167. In the recent case of
Pauline de Croos,’®* in reference to misreception of evidence, I
ventured to describe the test in the following words :—“ I wish to
guard myself against an impression that any kind of admissible
evidence would suffice. A mechanical reading of the transcript of
the evidence will not do. There must be an examination of the trans-
cript, and that examination involves a consideration of the weight
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to be attached to the evidence. It is not merely a matter of paper
and ink or of mere bulk. It is not merely a case of finding a skeleton
or a frame-work, the bare bones, so to say. The Court must be
satisfied that within the frame-work there is also flesh and blood of
quality and extent which would suffice to pass the test.”” Where
the test to be applied in considering the application of the proviso to
section 5 (1) is satisfied, I ventured also to suggest in the same case
that the question of ordering a retrial cannot ordinarily arise. Tam-
biah J. said more in his judgment on the same case, that * section
5 (2) has only to be considered where the appeal is not dismissed
on the ground that no substantial miscarriage of justice has actually
occurred, and yet the Court is of opinion that there is evidence on
which the jury may reasonably convict. Prisoners who will be
acquitted in England if substantial miscarriage has actually occurred
as a result of inadmissible evidence being led, will not be acquitted
in Ceylon if this Court is of opinion that there is evidence before the
jury or the judge, as the case may be, upon which the accused would
have been reasonably convicted but for the irregularity upon which
the appeal was allowed. Our Legislature, while considering some of
the defects in the English statute and considering local conditions,
has thought it fit to introduce this provision for re-trial. By the
introduction of this provision the words which occur in the proviso
to section 5 (1) are in no way affected. ”’

In seeking to apply the proviso in the case of divided verdicts,
a liberal-minded bench of the Court —- if I may use that expression
without offence — had laid down in Gunawardena’ that ‘it
cannot properly be applied in a case of a divided verdict unless the
evidence is of such a character as to justify the reproach that the
judgment of the dissenting juror was manifestly perverse. ” Certain
words used by Lord Morris in the recent case referred to earlier appear
to militate against the soundness of this ruling of our Court. Said
Lord Morris, ‘“ I cannot think that the mere circumstance that there
has been a fresh trial in which the jury disagreed should automatically
preclude the application of the proviso, if there is an appeal following
on a conviction at a second trial. The reason why a jury fail to agree
either to convict or to acquit are in normal circumstances not known.
No firm conclusion can be drawn from the fact of a disagreement.
There could be cases where nearly everyone on a jury considered
that guilt was proved, and where the contrary view was held irra-
tionally or perversely or possibly for discreditable reasons. Why, it
may be asked, should an application of the proviso be ruled out auto-
matically, or almost automatically, in such a case. ”’
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That troublesome section of the Procedure Code — section 122(3)
— has occupied no little time of the Court, and has even led to a
wrong decision of five Judges of the Court, a decision which has only
recently been over-ruled. Quite early in its life, the Court pronounc-
ed, correctly it is submitted, in Harmanisa®® that (a) a statement
under section 122 (3) is available only to contradict a witness and
not to corroborate him, and (b) under section 91 of the Kvidence
Ordinance the written statement had to be produced and that alone
was admissible. Six years later, in Jinadasa,%® five Judges of the
Court by a majority decision held that the prohibition contained in
section 122 (3) does not apply to the oral statement of a person made
in the course of a police investigation, but only to the production of
the written record of the oral statement. It expressly dissented from
the decision in Harmanisa’s case. Eleven years had to elapse and
much confusion had to be tolerated in the meantime before the Court
could again reconsider the decision in Jinadasa. That was in
Buddharakkita,®” where the Court attempted to explain or confine
the decision in Jinadasa, but it did rule that section 122 (3) applies
both to the spoken and to the written word. In the still later case
of Ramasamy®® the Court purported expressly to disagree with
Jinadasa; but as that too was only a decision of five Judges, the actual
over-ruling must be attributed to the Privy Council which heard
the appeal from the Court of Criminal Appeal in Ramasamy. Dis-
agreeing with the Court of Criminal Appeal, Lord Radcliffe’s opinion
went on to state that they  must accept the conclusion that evidence
falling within section 27 of the Evidence Ordinance can lawfully be
given at a trial, even though it would otherwise be excluded as a
statement made in the course of an investigation under section 122.”

I might add, while I am still on section 122 (3), that quite
recently, in Kularatne,®® the Court ruled that a statement made
in the course of an inquiry under Chapter XII cannot be used to
form the basis for an inference that the cond<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>