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B)yew1(®H LiestTennient Guim Se060TSHeM] .

“ aHBoreny sHCMTCY &ST(LPMIeUT”

“ 5606V HIELEBET [H6V6V [HETITLITEHEIT

ST UTEBSSIHE BEWIES BT LIgHS LISOSIDDETIgID
W GaTmIISDE o mSmETUTE BBHS el W&ILILIH D
BBEIOSMmET BTS2 RSEHEE PGS CETESD QHAIS
QUFEHILID SIDHD SiHSS STOVSS60 BIaTT S606 SDUISDGSUILL HOILBIS6T
STETEmTle)  SIUHSTSHMEL. SjeUsuT BHHISET HOGLLILIL &L TS
TFLUSDETEAID BHEIBEHD SDHS GousmiGLd sTeirm GLflu SieuTallaYILD
O TeaTEE SubuTeT  setellsd  GaTeDl FLLOULL ST
sHUBHE 26 GFiiag GUTE TS5 SIDETEIWIT] BT 2 Wiy uged
OUD 2 MFDETUTE G(BHbSI CTSTMET  2MHEGHESHSEVIOWLITED 6T
weneted LTEHWLD SiaufselleT ETUSTISSHONS MaISSIWID, FLLLD,
wHmib GUITEETELEMT BulsTTge] 1f BrsLFam SOUTET GHeUeST6
SDIDBIGTEUDT FeDLIS HENEVEU] CuyTARWT GousBTHET DIMBISTEUEV]
QUITETRTDLID LISIDBTSET  SjauTaseflsn  DIEIFTenenTuL 6T  LoDDILD
sTenT gl Lo(mHLoE6T GLITTFIFlwiiy Hmadewreienen 6Ml&TaHLIGH ENY 11
SIEN)IFTENEITULIL 65T 6T6UTS) B6TT66D FLL&576 LiyehCaFTs seuniysgeent
oieuflei 2a1L T8 @laubenm QLILINL &&EIGDE.

Baubenn BHISET (PEHDUTEAD, SHaTOTED LWETLGSS
CousiHId aIaTLINSS CEl D& CETaTH@neT. S 6T WTamTouTesGe
aBljeuHid STevEIB6Ts BHUNGITTS 61 BT BLLF 60T SibLITefes Blyeursssled
UtiE OsTes(d G P FMHS BLlbmes GETSSIbESMmeT & (HLd
FLiome GBJenLOWITSALD LITHIBTHHIS Qameitem GeusmsT(Hid. g Guieot
1983/84 oyemi® @TOOLILGHUTD HevevauTTHad Bl(b. FougmFmisLd
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srwsfAursad Gewusoul H Bulsnrdey, LEG®HES ], WTDLILITEID
S W BLEselled JOLITEHSE BOTOSTEMLUITE EUPEBISLILILL
srenlller oluy 2 miSlssmenuyd CEDILILGSS @LILIEDL HSI6TEETTLD.
puleirgey mrayeagent oubLmrer Csmalsd s CETHSTHSLILILL
o W Bl aupsdlen STUGLITETN B\SHIL 60T 2_HBis6IT SHEEINISHT S
BeneraslILL HsTeng). Gaubhenm auTdFdg B)6i B 60UWISHS6T EUFeOTDHEND
B CHT6iTs.

SIDLITET HIVSSHSIHE SIenOLILF QFeuaurs U @bugTul
150 BIUTESSHLID QULIDL HSHBD6T. SISFHIL 66T HENLITL BISEMETULD
PLILIEDL ST BD6DT.

Dr. dunay dmpreyéagai, LLB (Cey)
gL wiellwisd elighepren igliGenmiom (Cey)
Fl LS 6w, LyFss0mTssrile
BUleTe ey - 2

LT&LT Hwnas] Hmpreyssrs Seujsst bullsrm
&6 1] BTSLLF6wT SIDUTET Se0WISEI6T  DIDBISTEUEDIT
FMLIGH HMeVOTTE E)(hbD BTeVSHHl60 (PG 1983
| 860 oyevwisSlent waETGWUTUIBaESMmSUD 1984 )60
YesrFBlomesrd Qauiwinn L GgmnE eurulsd E)yre
CarLrs5nEw GHLUTLIGassD CFuielssTTaEs.

Copuy plowerajsemer wWaIGled B)(Hs &)
SisiestT et glemewrellimflest Bleneey osvifles i ewL L
LLgglemer QB h @ eurulled GmeGsrysssT BipmLL Lb
SpE CFuiSlsTIng|.

oo il 8 : |
A
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HHANSUWITLINATENATUID IaNETLIMNTHABHLD
Guoarap@musi L Taniser HDID aaisslueiBisapb
TN THABLD NI N a\Herr
S.C 94-D.C Jaffna 14, 151

piblsens - Carelsd @ S BHOLIGmSGUWINT aleTDLIG
LFIDLIEDTWITET (IpSTEmbWTengTe Gmriusnarar o flennGarflémas
Caihdlanm@Gss - CFJhdlenmi@Gausar QFILIQUTED HETENLD -
QuTg 2 fleowsst FHUGSSILLLS - @YU BHLEIGSMBLPDD
FU L& Gameney, 0fley 408 - mbLsmas &1 Lenerdal L LIflayssr 102,
106 Brausel ouwbwer Caralsd @ USTHS SO BLOLI B Em B UIT &
Bmbss aam slembLssTs Hbllbsms sl Lmenss LS Lifley
102 @er £p oupsstealsst Bbs apsms CBTawi(h  6UHSE].
srflyreflsst )& @ SN L BIDLISmNU 2 _(HEUTHGH6uSHTE CQLIT(HeT
QaTewngmbseT. Garalsd GuTg BOUsmewTs SHHSS 616
slembLlILLaD SIS PTLSE  CUMTSOSETERIL  BHLoLGmeL
QuTmLiuTeTy  Feou  Bludlssliul igkhsGOWwaTaD  Seuf Sefled
sflyreflsstled BTsveu LFDU®T  BHOLIGMSLIGUTDILLITET]SETT S
QamsieriiLC IHUILGTaTaD 2 Larur@LTeaTn el LUUCQBbESS-
AIpEHTENET BHS CUPSHTEISH EUPHSSTEISHETTED Ny SBlS g6
LESSILGD GUTSHISSEHML I 2_FlenioaeT GBTLTLITEN eIl Wkisemer
QarenigHb8s H617 SaniulL 2 flowaEpLar GSTLILMLWSTS
B)(mE5ME0MEGISTAID SISHSIL ST AIPSEST OIS STEIB6IT Ny&idlgls s
AILGSSHLUMTHEH®LW  (PHFDIOSBlOTION  GlewrdsUuTELTe
%@ STONETTTS IFLPIQUITLDE) B)(HHbS0OSETD SigrienL ullsYIb B\bS
BeRTEELILTL ML LDSOSTEISGMSDSTEN STlImL SITLTT 56T .

Bsuaurmren aupsGETaTHs HeoGsvemamsgiL e (bona fide)
QFuig Gsmeremiul L  Geudsiun® srilensny  HLEUUGSSS

QBT BT (HBSSI 61631 QBT HTETLILILL 5.
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Beusurpren  aupsOETATOIL  (GUQuilwed BHLAISMSLPEHD
FLL& Caremsuien Lfley 408 Sisv6081 Coumi gaTaIG FiL GRUTEHESST
GemssiLT®  (compromise) sedip L wssEE owILTsd  Goum)
1B EMETUILD CBIT6utTLY(hEB S T606m6V.

wimpiiumaor wreni L Balusullagiai s &SI IS s
Guatypanmui®
oupssTeT  GosT(PDUIL L TETTSEHESETE S, FFaITalbsT,
HW swemuur ou&l@ur@mrer HV GuGrGyr sdlyrefl yaurd)
BEHEH51S P. Beugl swrymeamreyLeit F.A Gamed) K.C

aaalfl 27, 1948 BFHUWHFT HEIBEOIBISLD :-

Bbs aupsaTelser Geapsdlar adralsensEh S0&E
WeoL G Lt L. GemssiGuTLamer Bludsmer (terms of a
compromise) UpbOSTSHISGHUSDE OMISS WTPLILITERT  LOTeu L
pSLBWIST &L emenQuiTeimisata G (wanpuSH Gaidlsmer.

Bbs apsE BoUsms slLmaésl LS LNfley 102 G
s @Nss slLemas FlLsHa sHSHEGLLLETE BulamsSey
BraiLFent] ouurst Gsrellsd @ siw pHUSmE e elembLis
sTas6|b, GHIUIILL Hmemblone Beurjemmsepssrsan (ancillary
reliefs) GarLjyul L Ggraipr@. adirellsst sefiurL Bsms
QuiTeitenn 2 (HeuTSEosTE CUIT(HeT CBTemTgHbSeTT. 1942 HeubLT
07 ouib Hlad BeileupdsE SewISESLILGSSLILIL L S 68T 2155 H61 )
sTUdlenhadlm Cu plEms slLmmssl Lsdar ey 99 G
A5B6GsT Carulled sFwmbléenswrs (charitable trust)
sllembLLILC IFBEGOWSIYID  gemetwaubIL e (inter-alia)  Biveid)
omed PunddssiLGdsn poLlsmsIGUTYIILTTTSEDSE STiuTs
Carullsd OTLIUTSMD ISEIDLW 2 L ewseT  QSBTLTLTSaD
2_Lemowress slLensnGuwrary (vesting-order) oy &siinlgmaes;
Guerad ghmis GamsTemilL gl Siger Cuflsd BHlwaid syriler
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grev gomIs QameTeniul L (pasrenwdgie S Gwreaim ( scheme of
management) @\seienL W LIf & evenebaTs FflilldsiiuL. Gausmrhid
gD OEOIUGSSWEG. 1943 WITE 18 STM  CUPSEST6NIBETI6T
aupssNehT HLD gsemp Carma CFUISSHIL T ASDE aSTmeils
shenIemL W anpsslEhT BemsauLTeSIL 6T B)bs alLwib Lflfemenss
a@&aslLl L Curs@s adyreflsafamiw o fewssmet Gsrullesd
o flemwaseflsst LFbLemy (paTemwwrerjsenta (hereditary managers)
SipTeaugl sTLaTsEns Smiulsy slerdsd rblllssliu@D GuTg)
aups0E1p alaméser LSe CeliLGD CuTs oLz auPSELSH
enrays@st GOIILL LLYHHS bS 2 femwsmer Bbs SILLD
BglumysEh mEsfssTsuguTe adyraflsst Bbs HIL55i6E
a1l O ilellsse.

o6t LlesTen B SIoaimid Sibs aups0sw alernm GSTL T
AensassEE HiamiliusheE sl Lmamurssug. b apsbsp
slewrm GamLiLiTen ellendbmid 1944 541D Y60 266w DTSLD 04 1D 5 B3|
TRSSILLLGUTE S @ Baussiur® oL iulL gl SISl
gearug Guengs GlememrL polsemas GQuImIUTET  FamuGUITeTm
B(HEEGOweaTad  ieufE6red sglyreflseftled BTev6uy LFLDLIENT
plEms QUIDILILTETTETS  SHSUILBOISIL 6T  6Jeneul SD6M(THLD
afLEGaT] FmuwTed Gpje| GeUwiLGE] oD GeIuTDTS
H L Guoreiy oiper Leeny GemsslubSs InGGLoaTaD JDOMIS
QameTenliUL LS. BbHS BS\J6eLTeugl ) 618 BL1LITL 1969601 Bl
QUPSSTEN ST DSOS TSHIESMUSDE Coreuigey.

2 F5REGWoLTS BTaT(H DGUILIEHL S6T (grounds) eurglLLl
L IG(HBSET. (PSevTeugl 1942 HaubL 74D Hlad 6T LUILILIQHHS
QemssluTl ge  Bludssfarmed sTouH  Sleupdle & GrpGu
BLoLBemat | GUITDILILITETTEST [5 SlLosiHlemmsd Blunslée i gL eTen
gihmis Gameremiil L BluiblsafleTed LFOLITWITeT BLOLGBenas QT
urengsstras LFsLemnIuGSSILLIgHEs G HELETD srglymerlsen
Ll gaTaug 2 flensGaTflsmase, QETeMSDE WBS
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GODBDHH  JUTHENTEL &nl.  FOMIGOSTETEMLILILTLOID  DiSHGIL 63T
2 ewiemioulled  @\g1 BHlosdlenTed BlyTasfEslLl Gb  B(HHSSI.
BTEWILT6US| SIQUILIEHLWINS 6ThS FhSTLILISSled GMes srinlerfler
UFbUSDWITET 2 FlenossT GSTLTLTS DRI ST QULDTBISBLILIL LQ(HbS
QM BQeBSLILITH SEGSUTiIbSSTE B)eVEOMDNID VLS B)BaIsT
DesSLLILIQHbS eupsETelaEnsE@ FLLfslurasraGar G)sosor
OEVID  B\HBSSILOT HHATNISE Wead GGonbs enelsd &L
felwurer Sgiodlomw  aupmdulmhossi T, G B)seOmineD
Booapd  sramslan  s&gBATLIs GasTyiLlL  LIFBLISTWTeT
2 fleninset QBTLTLITE 15 Sls6mTigmb 55,

PoevTaIS gl CBTLIUTS, B8 usTallusnE
SABSDD B)eV6VTIOED B\HbSI(HSSTIDN BTeus 1942 BeubLy 07 60
GemissLLT(H Wit (peitsilameoullsd LgleyGaEinuiil L CsT oibs S
BLLETMW aupEIEl igei LestennT LpbLsy o flemio QB TL LI 60T
aupsGEW alom GuFls S b GanssiL@ssusDHE (LPSUTEBTTIT S
alNS85515@ dHSSILLIQHSE@GD  Te QBAIILGS S (BB ST
Guevglsiors aeamGeousilsd, FHosleamms BG)bs oupsEOELp ellsurm
Swreflssiiu gmss Gouswid  sre aglirmeflser eleeluGLITS),
UPEETETBEHSHTES BemTbsILTT B Hoid e Gurgl Careadlull(mbs
FLLSFTemT ol Csusmen OspflallssGar ssvevs) SbSHBL L &60
SbS aupsOEW ellot eupriniLLelsbemeGuieT &(,5s) Qs TemTLg (&
SBeur GleVemev eTETLISI 6T, Sieuf BeToTs Syl laTeny gemTiguil(mi
ST60 SIUllen] Gewssiumiiger Budssr LFbUsHTwTeT 2 flemios
TS aUpEblsp slammenar (pysHam e QBT ewTIg(HLILIG TS
STewsTEuOTWI(HLILIT. WITFTouS) Sibhs a0 elleTTeney alleméssgisaT S
pludlsflen oL emens@ssSlyTe Cuossr(penpuiGL et FoinNaest]
UL YmE@GOe sidljumiatseonin. aupbasmsisst 1942 BEUDLIT 075yt
Hlagl alLLLlYmES Gewssiium F pluglsenseE  erearyrs
BSOS Seed b UPSLBW  alleTssst  ShwrearsShaTs
STPLILILILIL 19 (& & 611160 6060 GliLi6oT stemstenflull BB ST  omIBEMeLUITES
QUpSBTeIE6T UPEGB1Y eMsonmedle 6lloN 5865 BLIT ) & L1& &10)681 )
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(e et meowrslullmbseary. Gleme @HUSSIO(HES (LDSVToUS)
Aemssiuriigen Blwdlser uHaGFEiwuiul L SHassaTn WbSTaIs
aglpreflssras earalmowrdulpbs &lLssTal  S6ramenLw
sl Faary] Carals @@ HIwBLUGmSWLTS B)(HHSS 66T eleTibL
VIB@GHLD, OHMID B)& CBHTLIUTS (PSTmLS SIS L QTarn) gouUbHS
SULLIYHBGOLSTLUSHEGD  FOWSHSS (HHHCouemer  aupd eV &HLD
24,476 6T63TD (LPEITEMEVTLLI WITLDLILITERT LOT6UL L [0S aulpdGsTeimled
BoUlEms  Qurmiiureryrs  Bludlssliul gmULSHETET  H6g)
2 floww omdsflssiiulLOsan  SugliumLulled B &lospleTed
SUTHSSILGLD 6he S LSSId STaT @ BHoLEmart QuTmLT
snyma Bludlssiul 19més CeustiHd sten Gamfluiget epeold B)SHemeot
srgrenons  QseflaunsdulmbaTy. mbaTaug eadyrell FTiuTs
(peiTenaussLILLL @)bs Carfléma COsTLurs B&ludulearme sbsels
BLLEDETUD ) SSLILILIQ(HBHAMED DeV6VE 2 ewTenoullsd B)bS
Camflémamu 6bhs MaSHID aupssTeil WLMIESCMT  DIEV6VS
(preTU(hSSCour  Gevemev. YHCe Y BHGHMDHSSH BTEISHTEUZ
sglyraflulsnient w  poUSmaGuTmUTeTyTs  Bldldsliul 1gmL
ugmaTen sigrTaflseflaen w o flenw GewssiuTiighaTeT Hluidlssr
udley Geiwiu’ L Gurg srilarsaflsnLGu Getan(pd (paaélum
BHTEH HHSLILIL L OH6iTLE Ogefaurdlaing). 2 emrenioullsd G)eursbsaL
urligesr BludulsnienLw Gomfl snl BOLUIBmSLIGLITDIILITET]S6MTTE
Bundssiu gmiugperar adymefsaflamiw o flaw BHoams
Herred  BOLSESIOUTDILILTETTSaMT  BUITSSISSTE OTSSITLD
SILILLIQ(HHS B)THEILTLIYNSTS b HLLEDETUTED SIBDDOLILILLG
HBEsOsaT @may GardauzsnE@ sLOULRSSIUmHS Sl emev.
Bsmas sl masslLsSar Ufley 106 @1 Sp HOLIG®SL
QurIiLsseaienoulsr eurflaflenw wrhpmisst (devolution) GsmTLy
uren abe Gmselsnw STOTAIILSHEGW BIDLISMESUNTT FTHeTmIS6T
gaTag G@mUlar Semen  OBTLIUTS  6eTemTLILILIgHLULSDEGLD
@O L smsiul L pollsmaulsr alugmisepL s LFCLTESgIGELD
BAsmisE@ GeuefiliLemLwrer goUTO®EST 2 (HeuTssLLL (HsiTerer.
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Bbs aupsdlsd GuwBan @GPILNILL (pamaru aupsdlar HLoaNgHEmS
@O oiflsd Ly Criin L yeled edlyrelser sl
BBST. iBHE CEVFIBIOTSE UTHET SHTEISET LIFDLIEHTWLITES
(PSTEMLOWIT6NT sTesTeayLd Gasmiflesti.

Obs LUl sTralsmenuyd BHoamd BosmasL]
GurgituTeTTseT BWSILILEHE (WeiTen] SaamsSls GsTeiausnE
SLAULGSSILLIGBHSS!. BelauTpTen @PHleneossilsd 1942 BeaubLif 07
b glasu Gemssiur G Bludsst sHyrelsmer st sflume
STHCeuT  ievevg UlempwirensraCar  Casmflsmasni (PEITEmEUDH S
LTFLoUsDIWITeT 2_fleniosst GEmLjurs Gaseell siupliLaushe, 5 HH |
(BBSS! 6T63E EnD(PIYUITS (BB, aupEETaflsar sTiomsGs Bbs alssrm
CsTLIuUTE CT(PmDUIL B Wwama SmeTHs SHaHuled s Goum)
IBToUS AL LIBISMT Fal_ BlLpayseanmsd QeustlsG T VYT
allsDEMEY. HI6UTEEHEDL LI Guossi(Lpemmuil Biosniellsd oieuissit E)yewrLm
UG GEussLLTH  LUDS6Es5TEE s UL Gaemt HGLen LD & & LD
Carflugi et aupsGswp elarm 9 QarLiurs WS eiTelen & sGILOT 65T M) S,
OBEAILGSSHID SLLMT QTmISSTHALD Qrmi 6868 mbsey. 1942
BeubLy 07 ouib glaglu Gewssiium ysr Bludss, QE R
SllenT SPLILIIBSDHE BHSS BHSST stevim elleorm Goait(LpewmuIL (D& oot
SIQUUSHLWITET  6lLUIDTE  gal oy &HULILIgHEse00men.  srenGeu
(PSevTeug) suTsLd Cxromics Guirdlstms;.

saUaTSSle0  Qameitem  Gsusmrigul bS5 el wiors 1944
Spouewt 4110 Hlad) LifleyGauwni i SemsslLmLTeng) Caruledlen)
DLW LIFLOLIGRIWITEN (LSTeDLOWITEN&6mTa stgblymetlssir B\HBSTTSETT
oty ellenmellsst eflendssS0 s11pmHS Uleworss@aeilenr &1L glumen
QemssIUT HEE QUL e 2 maursSluNmHssT  aeug,)
266N Bbs eaupssTaig SafliulL o femiosenL s @F:) (I RTHTMT
(hésalsemev. Syemed  aulpdamTeflEsemmen Ly SIS s LB s1
LB GurgossehmLw @ Lflelameamiw o feo QOSTLFLIT6ot
Sl WIRIBemeT QST ewTghbsGES el supdaTeilssT rmissit LyHKlHs
SlIULLBHS SILOUT SEHEDL U (DM Fn L 1QULl BMEFAL T |60 6VTLD6D
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FOUGSSUILLL Lensté@sen QBTLILTET gaToug SevssluT’ (H@E
STULIETTTES U (LPIGULITLOE) B)(HHSSTHAID 6uedlUmISSLILIL L Fi.

GLoaT(LpenDUIL L TeN&6T DILIFHIED SFLD L] HSIL. ST6TT TS
Sged Gzxruer GFsnsdlfl (Abu Ahamed Khan v. Abdus Sobhan
Choudhury — A.I.R (1915) Cal 193) wmmid LE &L erdliy oflund 5ell (I.E
Seedat v. Mariam Bi Bi — A.LLR (1939) Rangoon 108) &y &lw eupd@sefls
SRISUWN(HHSETT. (LTt PSSy BHaTDSSemenLw &SliemL
supmSlul(pbs BHwrsy GarsGar (Coxe) gaplwig 2 ewremowiTss
(BHSS-

‘B8 @m Ourgeuter HILOFTHSTE O (HHSTEL BHS
LOENIUTEY B\bS 6UPHEG B)6WTSSELUILMSSLILILIQ(HES (LPIQUITS] 6T6ITLISI
Waad Czeflaurangrs Casrarmidlaing. sWTaThsT Y FTDD 6THlT
Sllev@ym #h ST (Gyananda Asram v. Kristo Chandra (1904) 8 0.W.N 404)
61T 6ULPE(E) eTaiTenIenL W HINNITTWSSTLIG GBS &(HSHSHIHSTET @(h
IIFETTOTS 2 _6TenCHaTLFIL T GLITS| 2_awTTa|L 63T GSTL LML UISHTES
B\(H&aCausmHGLaTaLD 6168 S CaTaTmISlaTma).”

B(HBHCUTSID  aupsdlesr  BlalpayssT G)eurdslILTLIg6s
Bludlser aupsE@ aIpSESETelBEHSE STITEMOTe LIflF60emer auUpmIsL
LUHEUSDBTE mEBUTRISLILLIQHES Cousst GG  B\(HbDH 6160
ST 1gugl. &8 Wsa Cseflours Genessl LT HTET HTHES560
mevGeveuitenst Gsmma (lack of bona fides) et6dim DigriLienLuTled B\(HbS
FIL 6T QUPSSToNBET HHEISEHEML W OFTHS SeTIILILL B)60TLIRIEEIT 6T65TD
CrTEs5H60 aIpEmE B)emidd QsTsTEnSHe0ls) HLLSSETOTE BL bS]
Q&TeTIY(HHSET. BB L WD QBTLTLTET DFRISm6T G\ 65TLg (HLI
ulsd EHPOIHS BHLSWTed (peareneudsasiiLl L LGTTenswT allglalsvssh
DETE B(HEsMD. 2 avenwullsy Gue(penpulil Lreniseflear &g
srentl sramasGau HHlwrey Coxe oujssilanmsd LwaTLHSSULILL
GumPwred GUITHSITUGSSLILLL (1P BHTsHEEGD  CFsLasDE
SWUTITE BHEsalevmev. 1942 Beubuy 07 Hagl ugwinle
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QurPlwmsd GUTHAUGSSILLL (P BHTSHSEGD CFMSDE
SIS G)(hEselsome. 1942 Beubuy 07 b Sled) pgluni’ L
BemEsILTL (@ sl Carulsd @ i BLIsmeGWeT LiFsL s
LSS ETDauDeD CFUISTE snl allenaTe) JDDSTECE S(HSLILILLY
HEBGID. FLLGSSTe senBeu S0 BOUIG®S CBTLILITET BevTasL
LTl et Pludset Syewih UGS@enTas GeelldslILlIghS@GLD sTe
TSI LT. BLoLGensUTsT HETEnD 6060 (PTCaTDDS SIS SHIT6rTena
LHHID  SEITY  HEOVTHMmEL.  (PSTMSTWS]  USISTTSTEH6]LD
silereny sl EUUGSSUSTEMD GQaTeTemiLl gL, Lbs|ug)
auedgppaTaEaDd CFUDUTH DIDDSTSD B\(HSEGLW. WETTEV BHIT6
BenansHaiCner Bbs aupssledhhs Careramas omslggs Gemament
LIL1Q(R&B@GLD 6160 nmieudl Fn(HSEVTE 2_6WlenIDWITENSTS B\(HBELD.
SIGHILT BIewiLTausTas GOULILUULL aupdGHer, miBs el
ULL Gerssliur® SULSSETIDWTET QaIDTes B)\(HhhDHSH. Db
Glguilwed BmeoL(pemp FlLéCasremeuwllar Ufley 92&@ &ipmer
apsCasTaPIGeun, GUss Ufleurarg emisEnmLw  BUlEms
sl Lenensal LeHer Lfley 1026@ sFwaims G)(HheSlainsrs, isiaumm
S(H DEEBLILTLTEG HeLGGVETITENT (&HMDEUTRTSTHBEUT (@LpFlemiL
QBTERIL MBS (HLILSTE b HIOSIDESSISE FOTUNSSILLL T B)HDE
elleneTeuThH6ITenLD CBT(HSBLILLIY(HSSLOTLLTE).

Bbs Cprosrearg sFflurer CorésTs G)(HbHsIer Syed
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NAGALINGAM J.—Kandiahpillai v. Vythialingam. e

1948 Present : Soertsz S, P. J. and Nagalingam J.
KANDIAHPILLATI et al., Appellants, and VYEI‘HIALIN’GAM et al.,
Respondents.

S. 0. 94—D. C. Jaffna 14,151

Trust —Declgration that Kowl is charitable trusi—Claim to be hereditary NGRCGers—
Public rights involved—Ciwil Procedure
Cade, section 408— T'rusts Ordinance, sections 102, 106.

Under section 102 of the Trusts Ordinsnco plaintiffs brought this action for a
declaration that the Nugapushani Ammal Kovil was a public charitable trust.
Defendants contended that it constituted a private trust. A tompromise was
reached whereby the Kovil was to be declared a public trust and a board
of nine trustees were to be appointed of whom four of the defendants were to
be regarded us hereditary trustees. Plaintiffs sought to have this compromise
set aside on the ground that the sction did not relate to private rights but
hud reference to the rights of the public represented by the plaintiffs and
that the plaintiffs could not become parties to o settlement without the prior
nssent of those whom they represented.

2 &
Held, that a compromise entered into bona fide in such an uction was binding
on the parties. :

There is nothing in section 408 of the Civil Procedure Code or in any other
provision of the law which carries such an action beyond I:he field of compromise,

A_'PPEAL from a judgment of the Dist.rict Judge of Jafina.

H. V. Perera, K.C., with H W Twnbwk and S. Sharvananda, for the
plaintiffs, appellants.

F. A. Hayley, K.C.. with P. Navaratnuarajah, for the defendants,
respondents.

Cur. adv. vuli,

January 27, 1948. Nacavneam J.—

The plaintiffs appeal from an order of the District J udge of Jaffna
refusing to set aside the terms of a compromise entered into between
them and the defendants to the action.

The action was one instituted under section 102 of the Trusts Ordinance
for a declaration that the Nagapushani Ammal Kovil of Nainativu is’
a charitable trust within the meaning of the said Ordinance and for
certain ancillary reliefs. The defendants contended that the temple
constituted a private trust. On November 7, 1942, the case was com-
promised, and on that date it was agreed between the pariies that the
temple should be declared a charitable trust within the meaning of
section 99 of the Trusts Ordinance and, inter alia, that a vesting order in
respect of the temple and its temporalities should be made in favour
of trustees to be appointed by Court. The Court thereupon directed
that a scheme of management consented to by the parties should be
submitted for its consideration.” On March 18, 1943, the proctor for
the plaintiffs filed a scheme to which the proctors for the defendant
would not assent, and when the matter was taken up for consideration
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128 NAGALINGAM J.—Kantiahpillai v. Vythiclingaan.

the defendants objected to the scheme in so far as i did not recognize
the rights of the defendants as hereditary managers of the temple—rights
which had been put in issue between the parties by issue 9 framed at the
commencement of the -trial. The Court thersupon made order
ﬁebting down for trial that issue. The trial of that issue was taken up
op August 4, 1944, when a compromise was again reached whereby it
was agreed that there should be a hoard of nine trustees of whom four
of the defendants were to be regarded as hereditary trustees, and the
other five were to be elected by the congregation according to a scheme
to be settled thereafter. It is this second eompromise that the plaintiffe
geek to have set aside.

Two grounds have been urged in support. The first is that by the
terms of settiement reached on November 7, 1942, whereunder it was
agreed that trustees were to be appointed by Court, any claim on the
part of the defendants to be declared hereditary trustees was, to say
the least, not accepted by them, and that in faet it was rejected by Court.
The second ground is that in any event a compromise whereby the heredi-
tary rights of certain parties were given recognition to was one which
it was not competent or lawful for the plaintiffs to have entered inte
and much less for the Court to have given legal sanction to without the
Court itself having independently arrived at an adjudication upon the
hereditary rights claimed.

In regard to the first ground, it is not without interest to cbserve that
it was the Judge before whom the compromise was entered into or
November 7, 1642, who made order thercafter directing that the issuc
of hereditary right-should be triad before the final scheme could be settled.
 'What is more, when the defendants asked that that issue should be
decided by Court, Counsel for plaintiffs, who was the Counsel who had
appeared for them at the date of the settlement, did not object or contend
that that was an issue that did not arise at that stage, as he might very
well have urged if the parties had contemplated that the terms of the
settlement had the effect of concluding ths issue as to hereditary rights.
One would have expected at least that an appeal would have been preferred
from the order setting down for trial that issue if the plaintiffs thought
that that issue did not arise for determination by the Court after the
terms of settlement that had been reached on November 7, 1842. On
the contrary, the plaintiffs in fact appeared at the trial of the issue without
demur. Besides, on the date the terms of the first settlement were
recorded, Counsel appearing for the fifth defendant made it abundantly
clear that while his client consented to a declaration that the temple
was a charitable trust and that a scheme of management should be
formulated in respect of it, his client claimed to be appointed a trustee
in any scheme framed by Court on the ground that his right to be appoin-
ted trustee was recognized in a previous case, namely, Cass No. 24 476
of the District Court of Jaffna. No order was made by the Judge in
regard, to this claim put forward on behalf of the fifth defendant, nor,
in fact, did the plaintiffs deny“or controvert in any manner this claim.
It is therefore manifest that the right at least of the fourth defendant
to be appointed trustee was one regarded as yet outstanding hetween
the parties when the terms of settlement were recorded. In fact the
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language of the termsof settlement too does not constrain one o hold
that the right of the defendants to be appointed trustses had been dis-
posed of by that order, for the settlement only provided for the appoini-
ment of trustees by Cé;!urt. Under section 106 of the Trusts Ordinance,
express provision is made for the Cowt, in determining any question
relating to the devolution of the trusteeship, to have regard to the in-
strument of trust, if any, and to the practice wibh reference to the partie-
alar trust concerned. In this case the defendants had relied wupon
the proceedings had in the previous action referred to above and to the
decree sntered therein. Apart from that they also claimed to be
hereditary managers. Both these factors the Court was bound to take
into consideration before appointing trustees. In these circumstances
it cannot be said that the terms of settlement of November 7, 1942,
precluded the defendants from raising the question of hereditary right
to which they rightly or wrongly laid claim. That the plaintiffs them-
selves did not even at the date they filed the petition of appeal regard
the question in any other light is borne out by the fact that in their
petition of appeal they only claim to have the second compromise set
aside and pray for an order directing the retrial of issue 9 ; the question
whether the terms of settlement of November 7, 1942, barred the
defendants from raising the question, was not even macde the subject of a
ground of appeal.-~This fitst contention, thersfore fails.

The next point for consideration is whether the compromise enteroed

into on August 4, 1944, could form the basis for a legitimate settlement -

of the disputes arising on the trial of the question whether the defendants
were hereditary managers of the temple. It wasurged that as the action
did not relate to private rights but had referenve so the rights of the public

nhh

ot of & section of-the- publio whom the plaintiffs represented, the plaintiffs

could not become parties to any settlement of the disputes’ involved
without the prior assent of those whom they represented.

The cases of Abdul Karisn Abu Ahasmed Khan v. Abdus Sobhan -

Ohoudhury* and I. E. Seedat v. Mariam Bi Bi* were relied upon by the
appellants.. In the former case it is true that Coxe J. who delivered
the judgment of the Court said :— .
« It appears to me quite clear that if this be a public endowment
the suit cannot be comproraised by this petition. The case of Gyananda
Asrawm v. Kristo Chandra® is, in my opinion, an authority for this‘view
and it appears to me to be in accordance with common sense.”
The facts of the case, however, show that the terms of the compromise

were that the suit should be withdrawn for «ample consideration”
to be paid to the plaintiffs. Quite clearly, therefore, the attack on

the compromise was on the ground of lack of bona fides and that the

plaintiffs _were acting collusively in compromising the suit with a view
to their own personal gain. Having regard to this aspegt of the matter,

the proposition laid down by the learned Judge would be unexceptional. -

In fact Counsel for the appsellants himself was not prepared to go to
the full length implied by the language used by Coxe J., for if he did
even the compromise entered into on November 7, 1942, declaring,

L 4, 1. R.(1915) Cal. 193, 2 4, I. R, (1939) Rangoon 108
%(1964) 8 0. W. N. 404.
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130 NAGALINGAM J—Eandiahpillai v, Vythialingan.

the temple a charitable trust, would have to be regar&ed as of no effect.
Counsel therefore argued that the terms of a compromise relating to a
charitable trust must be severed into two parts, those which are to the
benefit or to the advantage of the +rust and those which are not, the
former being regarded as valid and binding upon the parties, the latter
as invalid and inoperative. But I think it will be more true to say that
the principle to be deduced from this case and the seccond of the cases
cited, where the finding was that the compromise was a collusive one,
is that where in an action under section 92 of the Indian Civil Procedure
Code, which corresponds to section 102 of our Trusts Ordinance, a compro-
mise bearing a taint of collusion or lack of bon« fides is presented to
court, it would not be given effect to.

That this view is the correct view is borne out by the case of Syed
Abu Mohamed Barakat Ali v. Abdur Ruhim! where in reference to the
two cases above cited the Judges expressed themselves thus :—

‘ These cases only show that in a suit brought under section 92,
Civil Procedure Code, when a petition of compromise is filed, it is
open to the Judge to say that the compromise is not lawful and he
could then refuse to pass an order onthe bhasis of the compromise.
But it is another thing to say that a Judge .has no jurisdiction to pass
a decree on the basis of compromise in.a suit brought under section 92,
Civil Procedure Code. Order 23 of the.Code of Civil Procedure dealing
with adjustment of suits makes no such distinection.”

Order 23 referred to corresponds to Chapter 26 of our Civil Procedure
Code. Section 408 of the Code expressly permits of an action being
adjusted wholly..or in part by any lawful agreement or compromise,
and there is no exception in that section excluding actions relating to
charitable trusts from its scope, nor, in fact, is there any other provision
of the law which carries such an action beyond the field of compromise.
A contrast is provided by actions relating to minors, for section 500 of
the Civil Procedure Code expressly enacts that no compromise on behalf
of a minor should be entered into without the express leave of Court.
No such provision exists in relation to charitable trusts.

An argument based on section 106 of the Trusts Ordinance was also
advanced. It was said that as that section provides that in settling
any scheme for the mangement of any trust under section 102 or in
determining any question relating to the devolution of the trusteeship
the Court; shall have regard to the practice with reference to the partic-
- ular trust concarned and therefore it was incumbent upon the Court.

to investigate and ascertain whether there was in fact any practice with
regard tothe particular trust ; and therefore, where a claim to hereditary
trusteeship is made, the Court would not recognize such & claim unless.
proof to the satisfaction of the Court was adduced. In other words.
the Court could not act upon the bare consent of parties. I do not think
this contention is entitled to prevail. For one thing, the section only
emphasises the fact that the Court should not ignore the existence of any
particular practice in regard to, for instance, the devolution of the trus-
teeship of the temple, that is to eay, that where the parties are agreed

1 4.1, R.(1925) Cal. 187.
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NAGALINGAM J.—Kandiahpillai v. Vythialingan.

that there has been a particular method of devolution appeiitainiug ko
the office of trustee of a temple, the Court cannot refuse to cdmnsider the
existence of the a.cceptecf method of filling the office of trustediin makng
an appointment. By acting upon the consent of pamas gnd giv g
recognition to the existence of the particular mode of fillingf the o: :e
the Court would not be ignoring the practice in regard toidevolu: n
of the trusteeship but would be having in the fullest sense redard to e
accepted practice. The language of the section cannot be intprete: o
mean that there is a duty cast upon the Court to pursue th& matte of
the existence of any particular practice on its own, thoughdthe pa: es
themselves are agreed upon the existence of such a practids. In s
case, therefore, it would be quite proper to say that the Coust, in gi* ag
effect to the compromise suggested by the parties whereby ¥our of he
defendants were appointed hereditary trustees, had in terms ofithe sec on
regard to the practice that had been prevalent in filling the offic of
trustee.

In this case, there is not the slightest suggestion that the parties - e
motivated by other than bona fide considerations of the stwength ad
wealkness of the case of either party before they reached thessettlens at.
In fact, where the parties themselves in these circumstances #ompro ise
a suit, such a compromise must be regarded as doing justice betv en
the parties in even a more ample measure than an adjudication by Cc rt.
Besides, section 102 of the Trusts Ordinance itself expresslg recog: zes
that a dispute or a thraa.tened action in relation to charwable t sts
could properly form the subject of a settlement. Upon the plain iffs
in an intended action upder the section presenting a petitiondas prov. led..
therein to the (:ovemlmenrﬁgent—the ‘Government Agent ok a comr is-.
sioner appointed by h.‘lm hag to proceed to inguire into the sul]ect-monf:ter
of the plaint and has to report to Court, inter alia, that it hasnot proved
possible to bring about an amicable settlement of the question invdved
or that the assistance of the Court is required for the purpdse of ¢ ng
effect to any amicable settlement that has been arrived at. § The " ¢gis-
lature, therefore, has expressly provided for the Governjnent Jaent
or the Commissioner making efforts to settle the dispute@and -~ ere
in any case the dispute is settled and the assistance of Coulst is de 1ed
necessary, to apply to the Court for such assistance, and the @ourt w euld,
in such a case, grant its assistance and give effect to the settle: mt.
Ts there any reason why, if the Court could give judicial sinctior %o a
settlement reached outside Court, it should be precludedsor delsrred
from giving effect to terms of settlement reached by the barties after
the dispute has been carried into Court after unsuccessful dbtempt 1ad
been made to settle it outside Court ? I can see no principle#upon * ich
any distinetion could be made between the two classes of cases.

Teaving out of consideration the question of collusive or fratdulente. ym-
promises or those tainted with mala fides, to which other primkiples would
apply, no good reason exists for holding that where parties to #n actionre-
lating to & charitable trust enter bona fide into a compromise, $hat covmpro-
mise is to be deemed to be invalid or inoperative. I amiitherefore of ¢
opinion that the terms of settlement reached on August®4, 19- are
valid and binding on the parties.
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132 Marwthappen v. Ashton.

The propriety of the appeal was a.lso a questidn that was raised at
the argument. The order of August 4, 1944, which is sought to be seb
aside, is one, it will be remembered, which was made by consent of
parties. It is .obyious that no right of appeal lay from such an order.
A faint attempt was made to show that only one of the five plaintiffs
wag present in Court on that date and that the other four were absent
owing to certain causes over which they had no control; but it is to be
noted that all the plaintiffs were collectively represented by Counsel,
who expressly agreed to the terms of settlement on behalf of the absent
plaintiffs themselves, while the plaintiff who was present in Court himself
signed the terms of settlement accepting them. The proposition is
swell established that Counsel is entitled to compromise a suit acting
in his diseretion in the interests of his client and that even where the
terms of settlement entered into by Counsel are contrary to the instruc-
tions given to him by the client they nevertheless bind the client, unless
it can be shown that the opposite side had knowledge that Counsel was
acting contrary to authority. The terms of settlement, therefore,
entered into in this case by Counsel bind all the plaintiffs, and the order
being one made by consent of parties is not one that was appealable.
With a view to surmount this difficulty, what the plaintiffs have done
is to make an application to Court to have the consent order vacated and
to appeal from the order refusing to set it aside. This does not give
the plaintiffs the right to canvass the validity of the compromise on this
appeal. The plaintiffs themselves, anticipating such an objection, filed
papers in revision, and all questions have been permitted to be argued.
In view of the conclusions reached on the questiens raised-in appeal, which
ere identically the same as those put forward in the revision papers,
the application for revision also fails.

I would therefore dismiss the appeal and refuse the application for
revision with costs.

Soer1sz S.P.J.—I agree.
Appeal dismissed:

1948 Present : Dias J.

MARUTHAPPEN, Appellant, and ASHTON, Respondent.
8. 0. 1,037—M. C. Hatton, 19,109.

Ju}isdictionpmcrimipal trespass with intention to annoy—Right of Rural Court io

try such offence—Ruwral Courts Ordinance, No. 12 of 1945, s. 10 (b).

Where criminal trespass was alleged against the accused in that he unlawfully
remained upon certain premises, not with the intent to commit any offuncs,
but merely with the intention {o annoy the person in occupation of the
premises—

Hpld, that the jurisdiction of the Rural Court to try such an offence was
ousted by the words of Column 3 of the Second Schedule to the Rural [our&s

Ordinance.
=l
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sihSOeur(h ewllenr QeupmleE Uaiemid @ e
BAHULITET 6TTLS 2 608 Blwdl iHesmed STGeIT 61ng) (LpeirGestmi
“Fid BaTBmeL Flaubd Gevemev” “ Foub B)ITBMeL FEP BeveMev” 6T6uT
FaDlDOUSHIATONET. DibSH UNBUNED DOFT LUTSSWD &l(HBTeydHH)a
SleuTE6T 6Tengl FGTOVUL FLLL ST emeus Sl Se0mBHldlujoment
Hwras] HHEToyssrs aujsenar FlLSHmpary Qeupdlsed uss
LIVIOTSAYLD, @SHSTMFLTEMD CU(HGaIWTEMD G)(HHSTT 6TETDTED
Oemaswrsrg. s ol 6ogl  LoeTella MHSMID euSSIL
BOTHISD, epss SO FLLSsTenilujordu SwursT Smpreyssys
SieTEellar sTHmaTEmen IoTy “‘LTsSHWD” jeujseer Blensey
evflsd GeusNulBeug #revls QUIT(HSSLOTETSI 616U &(hHZ1He5TGmeuT.

(PSS FlLESTN HTs] S(HBTYSETH SeUTH6T neuss)
WSSO 1T Blyewgres G HHSOUTWSID JeTener  BHullsne
Bray gl ops Carsdlemer LUTgHsTss CauatipHid. 66D Heor
CrTéHEsd FLLLD SHSTOD DFOFTEHSH CSTLIUTET eIl WIniSDerT
SHBILITEN (LPIQUITE] GTENTES(HS DBeUTeHIL BTwSWTEW DieTTeneTeniLl
GeusmtTig HIDs IEITEN6T euTHLd Hevteulsy CHTTD| “FLL SSHMDDW &DH&HS
OaTLms Brar 2 gadaGer” eemmry (You Study I will help you)
SiBaT  uTed  ymdley  Gomflullsd 197694 e GEmTEpLbLy
LISV BEmEVEBBLPBHHI60 B)enessibgl &L L omewtlit L L iLgliileneis 4 jss)
QFuIg FLLE OBTPL FT] HMBMIDE HHMEHMUI B6VBINS FLL &
seosprflulled LuTesTy 19818)60 Gevmiens 2 F& BHoaihled FLLg
Frenfurs &&Sullyored Ceuig) QaTesTLT]. HH6T et G&mpLbL
LIV BENeVSEIS ID(HSSIa LTL S0 1990 et SLeulwied 6llehEhTe
shens 1LIGToT Shens CEhlaw shn Cadley. b FLLSSHMD
FTi] SHWEBMDBMET QETaH(H boeT Uallonw Searg mousHlug

gemmullest @uieyds@ ety Qampbiiled oy Tibllg s
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sSSP ST LSHSH U FTHMENSMT LIDLSS
wpss SOPF FLLSSTaILNE  ellemmiblGLd Beuflsst (L SUILDTEDT
QUPEETHII  LDFFEUIEVAIET  6THIT GuUTILILSSETS GITamiey (LPEHTLD
Qemreirflesr Gurulssid &G TawTLOEMEL HMILD 6FemeTLIETSEHLO 2005(1)
SLR 6uipss(@ cLpevib Beoiens Siyslusveniolifle oibslumuid 3@)e &1
Sl LULGLD SigliLemL 2 flenioseilsd G)enl eueny o mIHILBSSUILLT
1060 2_siter 2_flewwowrdw 2_ulf aumpausparer 2_flsoio. (Right to life)
STETLGMET SFFLsvenIOLITleT 2 mIiLjsny 13(4) e Sip o L HlenL s
Gevrismauls surpeusmarer 2_flenwo (Right to live) 2_siteng) rerLms
Liso SHlaipiisefled 10 aumLsTeors GUTTTLL&ZHl60 il Amiglure 2005
Sb W Bevmms 2 F& FHwasslsd (Supreme Court of Sri
Lanka) Bmi65mi. GeisupseE Semid Lsv FLLSSImD SiDlehjEermmsd
GeSrupoULELD STTILSSETaT aupdbsTa LGN apSESsTIsL CaTgl (B
sl LOILGEGng. Guoaub Heeups@ Sty @édlu  prosefl
genLlsr Geafleur wells 2 fevio Syememis Gpalsd Bevmienaulle
weflg 2 feno Blemevento GeausissTLHID cUPHESTS ugley G’
BeTemensBU|LD BBIE &L 1gsbaTL L CousuT(hLD.

BUIGLHemD HUTenE LoGTERTle MDHSEID (PSP FLLS
STTULLOTET SWITE] S(HBTEISSTEH AHUTHEHSEHF CFTHSLOTEISI. G6l
QaupdlaEll  Ueamsd  Seuflar  gienewelwimy  SIOT LIT &L
Saissier @ssTanFwLD, QUHL 2 Selujb B([HbSS! TETDTE Ll
wran g Gsyib GeVkmns 2 &5 HSIaTDSHHID, gemaTul b HILo6TDmIS
sfload ST L FFssiulL wefls 2 feow, gl 2 fleno
aupsGEeT LisvaupPlsT QFThsssTramaad Geuf elenmiGEETDT].
Cuoaid @mms FLLHIalsan Frssde wWwalls 2 flmser
GaTLjurer FLLGsrallunsad, BHijours 2 minilemrsed Gy
ellenmid) Lisv flu Ceensusens JOMIETT. DSFHIL6BT SIOTT (SHLOTT
QUITETETDLIGID HeuTEaler Hemsvenioullsy o (Haurdlw SWOIPF L1 g
Syl FEIsSHH6 GFweorengraab Lssfwrho SO Generehyasit
LevflesT elHBEMEVBEHD SieuTE6TI6IT LOMIGUTLPELEEHLD SHIT(JEUTLOT GUT6UI .
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WpHS FLLGSHTwN Swrs] S(HBTOSEETSH SaUTH6T SIOF
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QuTILILlETS BFTamie (LPSTLD,
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2 W BSHIoIDHLD
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2 1 6v&LD oPMILD GlLiFesoTmerGLm

2 &IBWIT].

SCAPPEAL NO:90/2003

HCAPPLICATTON NO:-244/90 AND 245/94

22nd September and 19th October 2004 and 16th March 2005

UL QBT6suTT6Y 6T(LDHSTENEUT - G\ TEmIeUSBHIBTTT60 Fal 19F GlFsde0LILIL L
H&1  Lletesi]  enISTIflenenL W  EeTseT STeurmiosd  GLimgsd

UTLPEENBEBT 2_Flento FdFlutsventolilest 2 miliLjenyasi 13(4) HmILD
126(2)- 2_wiiy 15 S0 TMInH(E (LP(LDENLOWITET 6L WIkISem6IT 2 B0 FemenTd (&

Sl Guosaipsmpull h BaloadaemLw sLenn — FFlutsn
emoLILT6sr 126 (3) b 2 miLiLjen]

Bks Guwer(pempuilLreny Guwer(penpuil (b 6 &lwei HILLSl(HEbS)
Brewi® L Qaremijey e(pSHHTensmIamsT Llenmeiflesr  GQurullesh
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BL UGBS L6iTenn] gl 195F0Fe0e0 ILILH SiH6oTLIGT60 EIT6uoTTLo6
CuTUIHHES B6vTEH BTN &STOT QBTLIUTS BIGUlHHSTT. B)bS
EUGUTERTLILIBIGET  [S6UTET  @(HEU(HEBE pOMILLOSSUILLH 6
Sieupdlener  ellFTyenentOauig Goem(penouit (B BHIoaTmIEE L
Caretjewaienal CaTesi(h eubseuflesr GLprijsasrer GQuIrmitilenso
logpd  UpglaungleGar  oiebegl gemerwl  WIFTeugk G)JTaniel
2 55CurassmaECsT satluulLfglulled Blmllés (wpgurosd
Bpédlameniowned apSsTememmw LUpiiiusneE eadyrs uflhb
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s YLiumLwWlBeBw Guei(pmpuil HsSTET D)
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2 miieny 13(4) (UTHEMmBEHBTE 2_[flenip) TaTLSET H(HBSE0 DL
Qamemtyeays@Tlweauisetlsr sremimos Gurearentd GBTL LI DugliLienL
2 flemwseflenr SpeviGsTar  (PHOCHTHD  D6TENELTET  FT6ITMIS6IT
BHHSHTEVID, LISITHEIS SI6VI6U6V]T @(HEUHEDL L HSBHETED, eueiT(LPeHHUI
eITey UTgldsii L @mbs BLmemLw FLfslwrer UySlpldlsenss
enielbasTer o flenwsnw eupmidlul 2 miienyser 11, 13(4), 17 whmib
126(2) oy SlwsubminE LTHe S HIOTETS5mS eupmISL 2 Wi SloeTmler
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Saunlelll L ST 6165118 B)(HHSHS!.
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(Dordlwsvenioiile 2_mirijeny 13 (4) &@& (prerms HgliLienL 2 fleno

LS MIBEVIBSTET (LPHOBHTHD DIGTEIEVTET &FT 6T MIBET B)(ThHbSH6MT.

2)GesT(peDUIL B BHEIOETDD @ MLy 126(3)&6@ S (LP(LENLOWITET
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o GieM  BTVSSML  GOLILITE D4 Garemiey  ellewenTILmIBeis
Q6T HbS HleuTgeniissT GLoai(LpenmuSL LTenyTed BrLILLL BHlouTy
IBIBETTE B)(HbSMDWTEL LNTGWITHSm S G evTig(hdbSele06m6D.

@ rfeurdssienr oewLwrerd Hlmuliil ghssTallLTed sl
shBleusneriy wHmd CsHHe0 BLoughbms emmerflar GQuTulleT
Guremieu  (1pasmoTGBL  BLISSILL LG eIeTLsDhE GurglueTey
FTITMIHET B)(THb 60T

(5) oyl QaTeuTieydb@flwaiser E)JTamiasSlarTe impsHs GlesevL]
UL IQ(HBSETT  6TILIDS FTAINIEST STaRLSSST TFH SITaviel
o HCursssisallar QFusdsEpsE OGurTmuuTes BY(HE 53
seugiLer sefiu L Hardsepstasdiite wrdlfl CFaass
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1.Shanthi Chandrasekeram v. D.B Wijetunga and Others (1992) Sri. LR 293
2.Sebastian M Hongray v. union of India (Air) 1984 SC 1026

3.Kotabadu Durage Sriyani Silva v. Chanaka Iddamalgoda (2003) 1 Sri.LR
14 (preliminary objection)

4 Kotabadu Durage Sriyani Silva v. Chanaka Iddamalgoda (2003) 2 Sri.LR
63 (merits)

5.Rani Fernando’s Case SC FR 700/2002 S.C minutes 0f26.07.2004

6.R v. Vixton Prison Governor Ex-Parte Hardial Singh (1984) 1 WLR 704
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b SWgET adlymestl A. LewTLTIBTWSST

85 Guei(pempuil ® B&lwsardlsr 01.07.2003 Sladlw &ilis@E eadlyme
Guei(pempuiLTe GmESarmgl. Siyller epsors Goer(pemuil ()
B  Cueai(penpuil B  WeISTITTe  LIFTiI&Ssas Ul LauTnme
YL OBTEOTT6]  6I(LDSHSTEMEMIENW!  UPEIGHMUSDE LMISSH. Gloer
(pewOUIL (B weSTIfler (Bseir Letenasg Guoe(penmuil L6y eres
sHBLLIGHU6]) elewremiugdlenr Cuflsd 2wy BHosiipd S Sy
ul ymadSlearn Gewih elemasaier Guflsd Ge(penmuil HidbasTe
1B HEmIDSlenul aupBISILIG).

1. Gussi(pempuil B B&loamd Cusipenpull HdasTsr alBsL Signiod
BILOUCL Gurg o5 OsTLIuTer SlLenarenw Sysdlw Crrsdled
L Oasmentiyoysds@flweuyseler SugriLienL 2 FlenloseT o), 585EmDbSS!
Srflwuevenolilar o miliyeny 134 e &1, logeug Uydsurgudl
STGer Siveg CauGwT(m SiIF SievieusogTGeom LWMLILIL L eMLDEEGLD
SleuTHEHL W OF LIS EHES 1T CF CLITMILILSEDEAIETTIQUITHLOES GHLD
(PSHCHTOD  SeTel6VTET  FTRTMISHET  STEWTLILILL 6T, I6UEUTDIT 60T
GBlmevaafst opdwevenotiilsr 2 mitieny 126(3) Ger &1p Guoer
peopuii () BHosiporaig allLwb (pupamsud GBS Bt
mienLw SToransgsste @Ululhes GauewiGd ear sl &
FnlQUISTS 266 ).
2. 1 sugy Uipdeurdlujid Sievsvg &b il Camenyeas s weyselsr
MBHEGD 56 LeTayTe omdlEaslILGLD DeUTSEHLL DFaTSSID
@D GQUITMILILEED CouemTIgUIAITHETTS 2_6IT6T6SI T ?

Sleid @b CosT(penouil 96T S(hEHsD  LeTalmHITm)
B\HBHITDS.

Bbs CuosipampuilLren] i GaremiesEfuasalls shmswre

HmGarauosmey emrarflsr GQuruilsih @ITanieusslearymed BLTHSL
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SC L Machchavallavan vs T
OIC, Amy Camp, Paintain Point, Trincomalee "and others

MACHCHAVALLAVAN
VS
OIC, ARMY CAMP, PLANTAIN POINT, TRINCOMALEE AND
OTHERS

SUPREME COURT
BANDARANAYAKE, J.
UDALAGAMA, J. AND
FERNANDO, J.

SC. APPEAL No. 90/2003

HC. APPLICATIONS No. 244/90

AND 245/94 :
22nd SEPTEMBER AND 19th OCTOBER, 2004 AND 16th MARCH, 2005

Writ of Habeas Corpus - Loss of petitioner's sons after removal by Army —
Right to life — Articles 13(4) and 126(2) of the Constitution — Duty of Court of
Appeal to have referred the entire matter to the Supreme Court — Article 126(3)

of the Constitution.

The appellant sought two writs of habeas ¢Qrpys fragn the Court of Appeal in
respect of his two sons removed after a cordon and search operation by officers
of the Army Camp, Plantain Point and who had thereafter disappeared. These
applications were referred to a Magistrate who inquired into them and
recommended to the Court of Appeal against issuing the writs as the
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342 Sn Lanka Law Reports (2005) 1 Sn L. R

responsibility for the loss of the corpus could not be proved against l.he 1st
respondent or any other army officer individually. The Courjt of Appeal issued
rule nisi and after inquiry dismissed the applications, particularly due to the
unsatisfaclor& evidence of the appellant afier six years that he too was re!'noved
by the army. But the appellant's version was supportied by tlhg‘complamls‘he
made 1o the police station, Trincomalee on 19.12.1992 (P 1 ). Civilian Information
Office Colombo, on 21.08.1990 (P2), and to the President on 06.07.1990(P5)
regarding the corpora. They were arrested on 06.07.1990. There is also the
evidence of one Jesudasan who was arrested with the corpora.

One of the questions on which leave ta appeal was granted was whether the
Court of Appeal failed to refer the entire matter to the Supreme Court unt;ier
Article 126(3) of the Constitution as there was prima facie evidence of violation
of fundamental rights in view of the disappearance of corpora in the light of
Article 13(4) (right to life) and recent judgments of the Supreme Court in the
matter which gave a broad construction to Articles 11, 13(4). 17 and 126(2)
granting the right of petition to the legal representatives of the deceased person,
affected by violence at the hands of a public officer.

HELD:

(1) There was prima facie evidence of violation of fundamental righls contrary
1o Article13(4) of the Constitution.

(2) The Court of Appeal should have referred the entire matter to the Supreme
Court under Article 126(3).

(3) The burden was on the Court of Appeal to make such reference and hence
the time bar in Aricle 126(2) had no application particularly as the relief sought
by the appellant consisted of relief in habeas corpus applications.

(4) There was sufficient evidence that the cordon and search operation was
conducied by the Plantain Point Army Camp even if the identity of the
respondents was not eslablished.

(5) As the evidence showed that the corpora had been removed by the army,
the State was liable for the acts of the army officers and the State could be
ordered to pay compensation and costs to the appellant although in the absence
of individual responsibility for the removal exemplary costs may not be ardered
against the individual respondents.

Cases referred to

1. Shanthi Chandrasekeram v D. 8. Wijetunga and Others (1992} 2 Sri LR
293

2. Sebastian M Hongray v Union cf India (Air) 1984 SC 1026
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SC Machchavallavan vs OIC, Army Camp, 343
Trincomalée and others (Bandaranayake, J.)

3. Kotabadu Durage Sriyani Silva v Chanaka Iddamalgoda (2003) 1 SriLR 14

(preliminary objection)
4. Kotabadu Durage Sriyani Silva v Chanaka Iddama!goda {2003) 2 Sri LR

63 (merits)
Rani Fernando's case SC FR 700!2002 S. C. minutes of 26.07.2004

5.
6. R v. Vrixton Prison Gavernor Ex-Parte walsh (1985) AC 154
7. R v. Durham Prison Governor Ex-Parte Hardial Singh (1984) 1 WLR 704

APPLICATION for writs of habeas corpus

Dr. T. Thirunavukarasu for petitioner appellant.
Shyamal A. Collure 1st respondents.

Riaz Hamsa, State Counsel for Attorney-General

Cur.adv.vull

March 31st, 2005
SHIRANI A. BANDARANAYAKE, J.

This is an appeal from the judgment of the Court of Appeal dated
01.07.2003. By that judgment, the Court of Appeal refused to grant a Writ
of Habeas Corpus as prayed by the petitioner-appellant. On an application
by the petitioner-appellant (hereinafter referred to as the appellant), the
Supreme Court granted Special Leave to Appeal on two questions which
are set out below :

1. At the time the Court of Appeal made the order in respect of which
Special Leave to Appeal was sought, there was prima facie evidence
of infringement of the fundamental rights of the corpus at least under
Article 13(4) of the Constitution caused by the 1st respondent, or by
another State Officer, for whose act the State was liable. In those
circumstances, it is arguable that the Court of Appeal should have
referred the entire matter for determination by this Court under Article
126(3) of the Constitution ;

2. Whether the 1st respondent and or the State are liable for the arrest
and the subsequent presumed death of the corpora.

The facts of this appeal, albeit brief, are as follows :

The appellant, being the father of the corpora, filed two habeas corpus
Applications (HCA 244/94 and HCA 245/94) in respect of his two sons,
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namely Machchavallavan Arumugam and Machchavallavan Mahendrarajah.
who were arrested at a cordon and search operation conducted by Plantain
Point Army, Trincomalee. At the time of the arrest which took place on
06.07.1990 they were aged 22 years and 25 years, respectively.

The Court of Appeal on 11.09.1995, referred the two applications to the
Chief Magisirate, Colombo to inquire into and report upon the said arrest
and alleged imprisonment or detention in terms of the 1st proviso to Article
141 of the Constitution. The learned Chief Magistrate held an inquiry and
submitted his findings to the Court of Appeal on 14.03.1997. In his report
the learned Chief Magistrate had concluded that there was no evidence to
establish that the 1st respondent-respondent (hereinafter referred to as the
1st respondent) either took part in the round-up operation during which
the said corpora were alleged to have been taken into custody or was in
any manner responsible for the alleged arrest and detention of the said
corpora. However, the Court of Appeal, being satisfied that the corpora
were detained at the Plantain Point Army Camp afier arrest, issued a Rule
Nisi on the 1st respondent on 19.07.2000 directing him to bring up the
bodies of the said corpora before the Court of Appeal on 17 .05.2001.

In response to the aforementioned position, the 1st respondent filed an
affidavit dated 15.05.2001 denying the arrest and detention of the corpora
by him. He filed another affidavit on 04.10.2001, further clarifying his
defence. The Court of Appeal on 01.07.2003, delivered ils judgment
discharging the Rule Nisiissued on the 1st respondent and dismissed the
applications filed by the appellant, holding thal the appellant had not
succeeded in discharging his burden of proof.

Having set down the factual position in this appeal, | would now turn to
examine the two questions on which Special Leave to Appeal was granted.

1. The Court of Appeal should have referred the entire matter for
determination by the Supreme Court under Aricle 126(3) of the
Constitution.

Article 126 of the Constlitution, deals with fundamental rights jurisdiction
and its exercise and Article 126(3) specifically refers 1o the applications
received by the Court of Appeal and reads thus :

“Where in the course of hearing in the Courl of Appeal into an application
for orders in the nature of a writ of habeas corpus, certiorari, prohibition,
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procedendo, mandamus or quo warranto, it appears to such Court that
there is prima facie evidence of an infringement or imminent infringement
of the provisions of Chapter 1l or Chapter IV by a party to such application,
such Court shall forthwith refer such matter for determination by the

Supreme Court.”

It is common ground that the appellant preferred his application to the
Court of Appeal seeking a mandate in the nature of a writ of habeas
corpus directing the respondents who were responsible, for the alleged
arrest and the detention of the corpora referred to in the application to
produce them before Court. ' \

The 1st and the 4th respondents however were of the view that there
was no basis for the Court of Appeal to have referred the application made
by the appellant to the Supreme Court. Their position was that, the petition,
or the supporting affidavits did not contain any averment or material against
any of the respondents cited in the petition. Further it was submitted that,
in paragraph (a) to the prayer to the petition, a writ of habeas corpus was
prayed for with a direction to the responsible respondents to produce the
corpora before the Court of Appeal. In support of this position, learned
Counsel for the 1st and 4th respondents relied on the decision in Shanthi
Chandrasekeram v. D. B. Wijelunga and others(1) and submitted that,
there was no prima facie evidence of an infringement of the fundamental
rights of the corpora by a party to the said applications for the Court of
Appeal to refer the instant application to the Supreme Court.

{ earned Counsel for the 1st and 4th respondents, also submitted that,
the appellant in his original habeas corpus applications has not raised the
question of any violation of fundamental rights and did not do so even in
his application for Special Leave to Appeal. Further it was submitted that
no allegations based in terms of Articles 11, 13(1), 13(2) or 13(4) were
taken up by the appellant at any stage.

Learned Counsel for the 1st and 4th respondents, also took up the
position that the appellant had not made the applications within the
stipulated time, in terms of Article 126(2) of the Constitution.

Article 126(3) of the Constitution, referred to earlier, does not slate that
all applications in the nature of obtaining writs from the Court of Appeal be
referred to the Supreme Court. Such reference is necessary only if there
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is evidence to the effect that there is an infringement or an imminent
infringement of fundamental rights. Article 126(3) of the Constitution is
quite precise in its position and the said Article stales clearly that if it
appears to the Court of Appeal, while in the course of hearing an application
for orders in the nature of writs of habeas corpus, certiorari, prohibition,
procedendo, mandamus or quo warranlo, thai there is prima facie evidence
of an infringement or an imminent infringement of fundamental rights,
such matter should forthwith be referred to the Supreme Court for
determination. In Shanthi Chandrasekeram's case (Supra), in the course
of hearing of the habeas corpus applications filed by three petitioners, the
Court of Appeal considered thal there was prima facie evidence of the
infringement of Articles 11, 13(1) and 13(2) of the Constitution and made
the reference lo the Supreme Court. Considering the infringements referred
to above, in that case, this Court held that the alleged infringement of
Article 11 could not have been the basis of reference under Article 126(3),
firstly, because there was only an assertion and no prima facie evidence
of such infringements, and-secondly because there was no averment or
evidence that the infringements were by a party to the habeas corpus
applications. With reference to Articles 13(1) and 13(2)., the Supreme Court
held that the detainee had been arrested in violation of Arlicle 13(1) and
had been detained in violation of Article 13(2).

Accordingly, the notable feature in this provision is that there should be
prima facie evidence of an infringement or an imminent infringement in the
matter before the Court of Appeal. It would also be necessary that there is
an averment or evidence that the infringements were by a party to the
habeas corpus application. A question arises at this point as to whether it
is necessary that the petitioner should bring it to the notice of the Court of
Appeal of such an infringement. Article 126(3) does not refer to any such
requirement casting the onus on the petitioner to move Court with his
application. Instead, what the Article professes is thal, if it appears to the
Court of Appeal, that there is prima facie infringement or an imminent
infringement in terms of fundamental rights, then the Court should forthwith
refer such matter for determination by the Supreme Court. The burden
therefore lies with the Court of Appeal and it would be the duty of the Court
to decide, in the course of the hearing of a writ application, as to whether
there is an infringement of a fundamental right in relation to the complaint
made by the petitioner.
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There is one other matter that | wish to state briefly. Learned State
Counsel had stated in his written submissions that “if every habeas corpus
application, which invariably refers to the arrest and disappearance of a
corpus, is to be referred to the Supreme Court in terms of Article 126(3) of
the Constitution, it could lead to an abuse of this provision and a mockery
of justice”.

It is to be borne in mind that, it is not every habeas corpus application
that would be referred to the Supreme Court in terms of Article 126(3) of the
Constitution. Provision is made in terms of Article 126(3) for the Court of Appeal
to refer to the Supreme Court the writ application only when it appears to
such Court that there is prima facie evidence of an infringement
or an imminent infringement of the provisions of Chapter |l or Chapter IV
by a parly to such application. Therefore it would not be correct to say that
all habeas corpus applications would invariably be referred to the Supreme
Court by the Court of Appeal as such reference should strictly be interms
of Article 126(3) of the Constitution.

In the instant application, the complaint made by the appellant related
to the arrest, detention and the subsequent disappearance of the corpora.
The appellant, being the father of the corpora, had made a complaint to
Civilian Information Office on 21.09.1930 giving information regarding missing
persons (P2). In that, the appellant had stated that on 06.07.1990, the

- Army Officers at Linga Nagar took two of his sons, referred to in his appeal,
into custody along with him and several others and {ater they were taken
to the Plantain Point Army Camp at Trincomalee. According to the
appellant, he was released with two others around 5.00 p.m. in the evening.
The appellant had stated in the information sheet that his sons were not
released at any stage and that on inquiring from the Plantain Point Army
Camp he was informed that his sons are not in the said Army Camp. The
appellant had also sent a letter to His Excellency the President on
21.09.1990 informing His Excellency the disappearance of his sons. In
this communigué (P5) the appellant had described how they were arreste_dr
on 06.07.1990. According to him the corpora and the appellant were at
home on 06.07.1990 when there was a cordon and search operation around
6.00 a.m. Thereafter they were taken to Palaiyoothu College until the
arrival of the Commander. The appellant had stated that the Grama Niladhari
of the area had taken down the details of the persons who were so arrested
and a copy of that document was given to the Commander. Thereafter the
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Army personnel took all of them to the Plantain Point Army Camp. The
appellant and two others were released around 5.00 p.m. on the same
day, but not the corpora. The appellant had repeated the aforementioned
details in a statement made to the Police Station, Trincomalee on
08.12.1992 (P1).

The appellant had cited the Officer-in-Charge of the Army Camp at
Plantain Point Trincomalee as the 1st respondent in his appeal. Al the
time the Rule Nisi was issued on the 1st respondent, requiring him to
bring up the bodies of the corpora before the Court of Appeal on 17.05.2001,
he had filed an affidavit before the Court of Appeal on 15.05.2001. In that
he had averred that he was not the Commanding Officer of the Plantain
Point Army Camp during the time material to this application claimed by
the Rule Nisi, but only the Officer-in-Charge of the Military Police Section
of the said Camp during the said period. In a further affidavit filed on
04.10.2001. Major Channa Etipola averred that, at the time material to this
complaint, he was only a Lieutenant attached to the Plantain Point Army
Camp and the late Brigadier C. L. Wijeyaratne functioned as the
Commanding Officer. He further averred that Plantain Point Army Camp
was the Headquarters of the 22nd Brigade of the Sri Lanka Army and that
there were two major units al the said Plantain Point Army Camip, namely,
the Operational Staff and the Logistic/Administrative Staff and the Military
Police Camps had come under the supervision of the latter. He had further
averred that as a Military Police Officer he has no authority whatsoever lo
arrest civilians under any circumstances and hence he had nol arrested
the corpora referred to in this appeal. -

ltis clear on the evidence that the corpora were arested and detained in
or around 06.07.1990 at a cordon and search operation. According to the
appellant this was carried out by the Plantain Point Army Camp. The 1st
respondent denies any knowledge or involvement in such an arrest but admits
that he was attached to the Plantain Point Army Camp situated at
Trincomalee. He had further submitted that the said camp consisted of the
Headquarters of the 22nd Brigade of the Sri Lanka Army, the Operational
Unit and the Logistic/Administration Branch. Therefore on an analysis of the
material placed before this Court, although the 1st respondent may not be
responsible for the arrest and detention of the corpora and/or that he has no
knowledge whatsoever with regard to the arrest and detention, there is a
possibility in all probabilities that the corpora would have beenarrested and
detained by officers in one or both of the other units of the said Camp. This
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fact is clearly supported by the information given in the complaint made to
the Trincomalee Police (P1), complaint made in Colombo 1o the Civilian
Information Office (P2) and in the letter sent to His Excellency the President
in September 1990 (P5). It is inconceivable that civilians would have been
permitted to stay in the Plantain Point Army Camp without the permission/
knowledge of the Army authorities, especially at the relevant time where
hostilities were high. Therefore it is reasonable to conclude that the corpora
were kept in the Army Camp with the knowledge and connivance of
the. Army officers. Hence Army authorities are responsible to
account for the whereabouts of the two sons of the appellant. In such
circumstances, would it be correct to say that the appellant had no right
‘to move the Court for grant of writ of habeas corpus? The writ of habeas
corpus is a writ of remedial nature and is available as a remedy in all
cases of wrongful deprivation of personaly liberty. The basis of the writ of
habeas corpus is the illegal detention or imprisonment, which is incapable
of legal justification and the appellant’s complaint involved the liberty of
the corpora. :

In the instant application, the complaint made by the petitioner related
to the arrest, detention and the subsequent disappearance of the corpora.
Whilst Articles 13(1) and 13(2) refer to the arrest and delention of a person
according to the applicable procedure laid down by law, Article 13(4) of the
Constitution states that no person shall be punished with death or
imprisonment except by order of a competent court, made in accordance
with procedure established by law. The aforementioned Articles are
contained in Chapter Il which deals with fundamental rights and falls within
the category which speaks of freedom from arbitrary arrest, detention and
punishment and prohibition of retroactive penal legislation.

It is therefore evident that the appellant was complaining of an
infringement of the provisions contained in Chapter Il of the Constitution.
Moreover, it is to be borne in mind that the complaint was against the
officers attached to the Plantain Point Army Camp who had carried out
the cordon and search operation. Therefore the allegations were made
against the State which involved the liberty of the corpora.

According to the appellant, the corpora and others along with him were
taken to the Plantain Point Army Camp. Although the appellant and some
others were released later, he had not thereafter heard anything about his
sons. In fact he had referred to this position in all his communications
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regarding the arrest, detention and disappearance of his sons and therefore
it was not factually correct for the Court of Appeal to have stated that
nearly 6 years after the alleged incident the appellant had at the inquiry
whilst giving evidence had stated for the first time that he too was taken
into custody. The Court of Appeal had taken the view that the appellant’s
evidence must fail on the promptness test.

The Chief Magistrate, Colombo who held the inquiry on the reference
made by the Court of Appeal, in his report dated 19.11.1996 (P7) has
Clearly stated that the appellant had submitted that the corpora were
arrested by the Plantain Point Army Camp. A witness by the name Titus
Jesudasan, had said that he too was taken to the Plantain Point Army
Camp and had also stated that the said operation was conducted by one
Colonel Tennakoon and that one Ajith Kumara had questioned them at the
time of the arrest. The 1st respondent of course has denied any involvement.
Based on the evidence of the 1st respondent the learned Chief Magistrate
had come to the finding that 1st to 3rd respondents are not responsible for
the disappearance of the corpora.

Considering the evidence of Titus Jesudasan referred to by the learned
Chief Magistrate, Colombo in his report, | am of the view that the said
witness has corroborated the position taken up by the appellant.

In the light of the above position, it is abundantly clear that the appeilant's
‘main ground was that of the disappearance of his sons. Considering the
totality of the circumstances of this appeal, the only inference that could
be drawn is that both of them must have met an unnatural death. Prima
facie such deaths would have to be taken as offences of murder and the
important fact would be not to cast any aspersions on as to who had
committed the crime, but as a first step 1o come to the conclusion that the
corpora are not alive and that they have met unnatural deaths. In fact in
Sehastian M. Hongray v. Union of India? where a writ of habeas corpus
was issued 1o produce C. Daniel and C. Paul who were taken to Phungrei
Camp by the Jawans of 21st Sikh Regiment, Desai J. referring to the
persons who were missing stated that,

“Prima facie, it would be an offence of murder ... It is not necessary
to start casting a doubt on anyone or any particular person. But prima
facie there is material on record to reach an affirmative conclusion that
both Shri C. Daniel and Shri C. Paul are not alive and have met an
unnatural death.”
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In the aforesaid circumstances it is beyond doubt that at the time the
Court of Appeal magéthe order, there was prima facie evidence of an
infringement of the fundamental rights of the corpora at least in terms of
Article 13(4) of the Constitution caused by some State Officers. Article
13(4) of the Constitution does not deal directly with right to life, but states
that,

- "No person shall be punished with death or imprisonment except by
order of a competent court, made in accordance with procedure
established by law. The arrest, holding in custody, detention or other
deprivation of personal liberty of a person pending investigation or trial
shall not constitute punishment.”

Considering the contents of Article 13(4), this Court has taken the
position that no person should be punished with death or imprisonment
except by an order of a competent court. Further, it has been decided in
Kotabadu Durage Sriyani Silva v. Chanaka Iddamalgoda (3) and 4 and in
Rani Fernando’s case® that if there is no order from Court no person
should be punished with death and unless and otherwise such an order is
made by a competent court, any person has a right to live. Accordingly
Article 13(4) of the Constitution has been interpreted to mean that a person
has a right to live unless a competent court orders otherwise.

In such circumstances it was apparent that there was an alleged violation
of Article 13(4) of the Constitution.

Therefore, for the reasons aforementioned, | hold that the Court of Appeal
should have referred the entire matter for determination by the Supreme
Court in terms of Article 126(3) of the Constitution.

2. Whether the 1st respondent and/or the State are liable for the arrest
and the subsequent presumed death of the corpus

The appellant stated that his sons were taken into custody on 06.07.1990
by the Plantain Point Army in the course of a cordon and search operation.
According to the appellant after the arrest, his sons were detained in the
Plantain Point Army Camp and since then he has not received any
information of his sons. -
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Learned Counsel for the 1st respondent made several submissions o
indicate {hat the 1st respondent is not responsible for the alleged
disappearance of the corpora and that the appeal should be dismissed.

In support of his submissions. learned Counsel for the 1st respondent
has relied upon the following positions :

(a) The appellant in his original application for the writ ol habeas
corpus did not take up the question of violation of his fundamental
rights in terms of Article 13(4) of the Conslitution ; and

(b) The appeltant has not made the complaint within the stipulated
time limit of one month from the disappearance of his children.

(@) The appellant in his original application for the wnt of habeas corpus
did not take up the question of violation of his fundamental rights in
terms of Article 13(4) cf the Conslitution ;

The appellant, it is to be borne in mind, preferred an application for a
writ of habeas corpus (o the Court of Appeal, on the basis of the arrest,
detention and the subsequent disappearance of his two children. The
appellant therefore did not come before the Court of Appeal and later to
the Supreme Court on the basis of an infringement of Article 13(4) of the
Constitution. Whilst the appellant’s chiel and only contention was on his
application for a writ of habeas corpus, it was this Court which had granted
leave on the question of an infringement in terms of Article 13(4) of the
Constitution. The Supreme Court has the jurisdiction to look into such a
question in terms of Article 126(3) of the Constitution. In terms of Arlicle
126(3), itis obvious that the purpose of that Article was to prevent persons
from filing different applications in the Supreme Court and the Court of
Appeal on the same transaction. Referring to the purpose of the provisions
in Article 126, Justice Mark Fernando, in Shanthi Chandrasekeram v. D.
B. Wijetunga and others (Supra) stated that,

“Since those provisions do not permit the joinder of such claims, the
aggrieved party would have to institute two different proceedings, in two
different courts, in respect of virtually identical ‘causes of action’ arising
from the same transaction unless there is express provision permitting
joinder. The prevention in such circumstances, of a multiplicity of suits
(with their known concomitant) is the object of Article 126(3).”
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It would therefore not be correct for the 1st respondent to take up the
position that, as the appellant has not taken up the infringement of Article
13(4) at the initial stage, that now he cannot urge such violation before the
Supreme Court. In fact, it is also to be borne in mind that, the appellant
could not have combined a violation of Article 13(4) with an application for
a writ of habeas corpus in the Court of Appeal and in the event he had
proposed for an application in terms of Article 13(4) of.the Constitution, he
should have made the application to the Supreme Court and not to the
Court of Appeal and in any event, the sole purpose of Article 126(3) of the
Constitution is to avoid such multiplicity of actions and therefore the 1st
respondent cannot now take up the position that the appellant has failed
to urge the infringement in terms of Article 13(4) of the Constitution. On a
careful consideration of the provisions of Article 126(3), | hold that, itis the
duty of the Court of Appeal to decide whether there is prima facie evidence
of an infringement or an imminent infringement of the provisions of the
Articles contained in the Chapter on fundamental rights of the Constitution
and if so to refer such matter for determination by the Supreme Court. In

‘such circumstances, there is no requirement or a need for the appellant to
take up the question of an infringement of Article 13(4) of the Constitution
in his application for a writ of habeas corpus in the Court of Appeal.

(b) The appellant has not made the complaint within the stipulated time
limit of one month from the disappearance of his children.

Learned Counsel for the 1st respondent submitted that, there was no
basis on which the Court of Appeal could have referred the appellant’s
application in terms of Article 126(3) of the Constitution as he has not
complained within one month since the alleged incident as stipulated in
Article 126(2) of the Constitution. His position is that the appellant’s children
were alleged to have been removed from their residence and were taken to
Plantain Point Army Camp in June or July 1990, whereas his application
praying for mandates in the nature of writs of habeas corpus were filed
only in June 1994,

Learned Counsel for the istrespondent considered that, in along line
of cases, the Supreme Courl has consistently held that the time limit of
one month stipulated in Article 126(2) of the Constitution is mandatory. He
took up the view that the intention of the legislature with regard to the
mandatory time limit specified in Article 126(2) of the Constitution is re-
emphasized in section 13(1) of the Human Rights Commission of Sri Lanka
Act, No. 21 of 1996 which states that,
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“When a complaint is made by an aggrieved party in terms of section
14 to the Commission, within one month of the alleged infringement or
imminent infringement of a fundamental right by exegutive or
administrative action, the period within which the inquiry into such
complaint is pending before the Commission shall not be 1ake_qx igto
account in computing the period of one month within which an application
may be made to the Supreme Court by such person in terms of Article
126(2) of the Constitution.”

Learned Counsel for the 1st respondent also drew our atlention to the
decision in Shanthi Chandrasekeramv. D. B. Wijetunga and others (Supra)
where he submitted that, the detainees were arrested on or about 03.07.1991

‘and that the applications praying for the writs of habeas corpus were filed
in August 1991.

Admittedly, the corpora were taken into custody in July 1990 and the
appellant had come before the Court of Appeal only in June 1994. The
appellant had slated in his petition that he had made inquiries and had

searched for his sons with government and non governmental organizations
(P1-P5).

Habeas corpus, unlike other prerogative orders still remains as a writ. |t
is not discretionary and therefore it cannot be denied because there may
be some alternative remedy. As pointed out by Wade (Administrative Law,
Oth Edition, 2004, pg. 594).

“The writ may be applied for by any prisoner, or by anyone acting on
his behalf, without regard to nationality, since ‘every person within the
jurisdiction enjoys the equal protection of our laws'. It may be directed
against the gaoler, often the appropriate prison governor, or against the
authority ordering the detention, e.g. the Home Secretary. It is not
discretionary, and it cannot therefore be denied because there may be
some alternative remedy. There is no time limit. The defence will not
always be statutory.”

Itis also to be borne in mind that the writ of habeas corpus potentially
has a very wide scope as it is directly linked o the liberty of citizens.
Blackstone referring to the writ of habeas corpus, had stated that,
(Commentaries, BK Ili, 12th Edition, 1794, pg. 131):
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the king is at all times entitled to have an account, why the
liberty of any of his subjects is restrained, wherever that restraint may
be inflicted.” - -

Although the learned Counsel for the 1st respondent had referred to the
provision in Article 126(2) of the Constitution, the appellant had not moved
the Court in terms of that provision. it is this Court which had granted
Special Leave to Appeal to consider the question of any violation in respect
of Article 13(4) of the Constitution. Therefore it would not be correct to say,
that the appellant had to strictly adhere to the mandatory time limit stipulated
in Article 126(2). The application made by the appellant was on the basis
of obtaining a writ of habeas corpus and was not in terms of the fundamental
rights jurisdiction of the Supreme Court. Although | am in complete
agreement that a long line of cases of this Court had decided that an
application on the basis of obtaining relief in terms of any infringement or
imminent infringement of his fundamental rights will have to be filed within
30 days of the alleged infringement, subject to a few exceptions, itis my
view that this condition does not apply to the appellant in this case as he
had moved the Court of Appeal on an entirely a different premise. In such
circumstances it would not be relevant to consider the application of Article
126 in relation to the time bar with regard to this appeal.

The next question that has to be gone into is whether the 1st respondent
and or the State are liable for the arrest and the subsequent presumed
death of the corpora.

The appellant's position was that in or around 06.07.1990, two of his
sons were taken into custody by the Army Officers attached to the Plantain
Point Army Camp. The appellant had made a complaint to the Trincomalee
Police on 09.12.1992 about the said arrest. In the said complaint and in
the subsequent complaints made by the appellant with regard to the arrest
of his sons he had mentioned that his sons were arrested by the officers
attached to Plantain Point Army Camp. However, the appellant had made
no direct allegation against the 1st respondent to the effect that he and he
alone is respansible for the arrest of his sons. The appellant’s contention
was that the corpora were arrested by the officials of the Plantain Point
Army Camp and they were last seen at the said Camp. This position was
substantiated by witness Jesudasan who was also arrested at the time
the corpora were arrested, but released after a few days of the arrest.
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Habeas corpus could be applied for and granted in many occasions
such as when there is an excessive delay in bringing a prisoner up for trial
(R v Brixton Prison Governor, ex-parte Walsh® ) or in executing an order
for his deportation (R v Durham Prison Govemor, ex-parte Hardial Singht™).
However. it is to borne in mind that the writ has served and has a remarkable
reputation as a bulwark of personal liberty although it has failed to measure
upto the standards of the European Convention on Human Rights (Wade,
Administrative Law, 9th Edition pg. 596).

In such circumstances the question arises as to the burden of proof in
habeas corpus cases. Considering this question Wade (Supra) is of the
-view that it is the responsibility of the detaining authority to give positive
evidence of the circumstances. As pointed out by Wade (Supra at pgs.
294-295).

“In cases of habeas corpus there is a principle which ‘is one of the
pillars of liberty', that in English Law every imprisonment is prima facie
unlawful and that it is for a person directing timprisonment to justify his
act.

Accordingly the detaining authority must be able to give positive evidence
that it has fulfilled every legal condition expressly required by statement,
even in lhe absence of contrary evidence from the prisoner ...... This
rule is indeed an example of the principle stated at the outset, since
unjustified detention is trespass to the person. Itis particulary important
that the principle should be preserved where personal liberty is at stake”.

The existence of the Plantain Point Army Camp is not disputed by the 1st
and 4th respondents and the appellant as well as witness Jesudasan refers to
the cordon and search operation conducted by the said Army Camp.

Although the 1st respondent denies his involvement with such an
Operation, he himself has stated that Plantain Point Army Camp was the
Headquarters of the 22nd Brigade of the Sri Lanka Army and moreover
that there were two major units at the said camp which consisted of the
branches dealing with the operations and administration of the area. The
Military Police Camps had come under the supervision of the latter. He
has also admitted that he had no authority to arrest civilians under any
circumstances and that there were other high ranking officers in charge of
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the Army Camp. All the documents filed by the appellant give a clear
indication that he had been referring to the Plantain Point Army Camp as
the place from which the cordon and search operation was conducted, the
arrests made and was the place where the corpora as well as the appellant
(for a short period) were detained. As has been pointed out earlier, it is
reasonable to conclude that corpora were kept.in the Army Camp with the
knowledge and the connivance of the Army officers. In such circumstances,
it was the duty of the Commanding Officer who had the authority to arrest
and detain, to discharge the burden as to what took place on or about
03.07.1991. As pointed out by Wade, one cannot ignore the cardinal
principle laid down in English Law with regard to habeas corpus applications
that every imprisonment is prima facie unlawful and that it is for a person
directing imprisonment to justify his act. Since there is no evidence against
the 1st respondent | cast no liability on him, but | hold that the State is
responsible for the disappearance of the corpora while they were in detention
at the Army Camp.and the subsequent presumed death.

* =

R

For the aforementioned reasons, | answer both questions raised by this
Court at the time Special Leave to Appeal was granted in the affirmative.
The appeal is allowed and the judgment of the Court of Appeal dated
01.07.2003 is set aside.

On a consideration of the circumstances referred to above, this Court
must consider the kind of relief that should be granted to the appellant. In
a similar situation, Desai J. in Sebastian M. Hongray v Union of India
(Supra) had held that exemplary costs from the respondents are permissible
in such cases. As we have held that the 1st respondent is not personally
responsible, there cannot be any exemplary costs payable to the appellant.
However, as has been referred to eardier, the Commanding Officer has the
authority to arrest and to detain and was in overall charge of such
operations. In the circumstances, the State is responsible for the
infringement of the fundamental rights of the corpora governed in terms of
Article 13(4) of the Constitution, which rights have accrued to and/or
devolved upon the appellant. Itis to be borne in mind that respect for the
rights of individuals is the true bastion of democracy and State has to take
steps to redress the infringement caused by its officers to the corpora. |
therefore direct the State to pay a sum of Rs. 150,000 each for the two
sons of the appellant, who had disappeared in detention as compensation
and costs.
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Thus Rs. 500,000, being the total amount {0 be paid to the appellant
within 3 months from today.

UDALAGAMA, J. — | agree.
FERNANDO, J. — 1 agree.

Relief granted.
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