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PREFACE.

The writer of these pages would have willingly affixed his name
to this production, if he thought that that would add either weight or
- value to his facts and arguments. The probabilities are that it would
produce just a contrary effect; for what senior would deign to be
dictated to by a junior ¢n proprid persond; though he might not disdain
to listen to an anonymous writer. Perhaps then it will be asked
‘why in the title page the writer indicates the body to which he
belongs. Simply for the purpose of assuring the reader that he has
no motives of interest to mislead the public. It may sagain be asked,
that as the writer seems to fill a position which admits of direct com-
munication with Government why he did not make his suggestions
there ; instead of coming before the public. The reason is obvious.
Upon a matter of this kind not only the Legislature but the public
also need enlightenment. No measure of legislation, however sound
and good, will be duly appreciated and thankfully received so long as
the public mind remains blind to its merits.

The - writer is ambitious of gaining no literary reputation, nor has
he any pretensions to aspire after any such. Heis perfectly conscious
that this is but a mere ephemeral publication which can but excite a
momentary interest. But he must intimate that these sheets were sent
to press, consecutively, as they were written, and therefore he has not
‘had the opportunity of revieing, correcting and condensing his material
Inaccuracies of expression, repetitions and diffuseness will, therefore, no
doubt, be diccovered in various parts of the publication; which he
begs, the reader will kindly excuse.
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INTRODUCTION.

——)

The subject which I propose to discuss in the following pages,
will not include the whole of the changes or reforms of the law and
of the Judicial System, which. has from time to time been made in
this Island, but the more limitgd topics of Judicial Establishments, Juris-
diction and Procedure. The suspension of the comsideration of the
Draft Acts for amending the constitution of the Supreme Court and
of the District Courts, and for extending the Jurisdiction- of the Courts
of Requests, however much to be regretted and deplored is the cause
which occasioned it, affords now the advantage and opportunity of con-
sidering and discussing the merits of those Acts Whether the changes
which these proposed Ordinances contemplafe, are in reality what may
properly- be termed reforms, and whether they are calculated to induce -
a better and a more efficient system of administering Justice; or,
whether their introduction is likely to lead to confusion, error, mis-
decision and oppression, will probably be better perceived and un-
derstood after a brief review of the System which stood established
before the operation of the Judicial Charter of 1833; the alterations
which that Charter introduced, as well as the principles on which
such alterations were based; the departure, and the reasons for such
departure, from certain of the provisions of that Charter under the
Legislative Enactments of 1843 ; and lastly, the scope and tendency
of the further alterations now proposed by the Draft Acts.

In the First Chapter, therefore, I shall attempt to explain the Ju-
~ dicial System of the Island as it stood before the Charter of 1833.

The Second Chapter will contain an account of the changes which that
Charter introduced; the principles on which such changes proceeded,
and the results which the framers of that Charter contemplated.

The Third Chapter will explain the supposed grounds and reasons
which led to a partial departure from the system which had been
established under the Charter of 1833, and the general effects of such
departure.

In the Fourth Chapter I will enter into the question of the probable
results of the proposed changes, should the draft acts pass into law.

I shall conclude with a chapter which will contain a statement of
my own views as to the changes required in respect of the con--
stitution of the Courts of this Island, their Jurisdiction and Procedure-

’






CHAPTER I

SYSTEM OF JUDICATURE WHICH PREVAILED PRIOR TO THE INTRODUCTION
OF THE JUDICIAL CHARTER OF 1833.

o—

. MARITIME PROVINCES.
COURTS OF ORIG INAL JURISDICTION.

In stating this subject, it will be necessary to make a distinction
between the Maritime and the Kandyan Provinees; for the system
which obtained in the latter differed materially from that in the former.
The functionaries who discharged Judicial duties, as Judges of ori-
ginal Jurisdiction, in the Maritime- Provinces, were, the Sitting and
Revenue Magistrates, Justices of the Peace, Provincial Judges and
Judges of the Supreme Court. The Sitting Magistrates exercised a
limited Civil and Criminal Jurisdiction within certain specified local
limits. Each Court was presided over by a single Magistrate, and
adjudicated all matters which he was competent to try without the aid
of a Jury or Assessors; but in matters of a Criminal nature, when-
ever any difficulty accrued in the course of the proceedings, he was
at liberty to call in another Magistrate to his assistance. (Vide 13th
clause of the Instructions in Regulation No. 8 of 1806.) The Juris-
dictions, civil and criminal, conferred upon these Courts had no unifor-
mity ; some possessed greater powers than others. However, generally,
they had Jurisdiction over all minor offences, breaches of the peace
and public disorders, with power to fire up to Rds. 50, to imprison
for a period not exceeding two monthe, and to whip not exceeding
50 lashes. Their civil Jurisdiction extended over all suits (excepting
Revenue) up to Rds. 100, title to land forming no exception. The
proceedings of these Courts were regulated by rules issued from time
to time by the Governor (Regulation No. 1 of 1805.) The Magis-
trates were required to keep Diaries or Journals of Proceedings. They
obtained the matter of plaint and of defence from the mouth of the. -
parties or their substitutes whom the parties were at liberty to select
without restriction of any kind—heard their witnesses and recorded
the substance of their evidence, (for they were not bound to record
it at full length,) and decided the causes in a summary manner. Written
pleadings did not form the rule of these Courts; but parties were
not prohibited from making statements in writing by way of Peti-
tion, and they not unfrequently availed themselves of this liberty.
No persons were admitted as practitioners in these Courts, but as’
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free substitution was permitted, and the substitutes were allowed to
‘plead and conduct the causes of their principals, even while these
latter were personally present in Court, there sprung up a class of
unlicensed and unadmitted Practitioners of a very inferior and un+
learned class, who, it may easily be imagined, were not overscru-
pulous in conducting the causes of those who retained them, and the
Judges could not hold them under any efficient control.

From these Courts an appeal was allowed to what were called the
Minor Courts of Appeal, in the case of every suit relating to land,
without reference to value, and in every other suit, when its value
exceeded the sum of Rds. 25. (Reg. No. 9 of 1814) but no appea}
was granted from any interlocutary order, except when such order
had & definitive effect (Proc. 6 of 1801.) or when it related to Juris-
diction (Proc. 22d of 1801.) From the criminal side there was no
sppeal. The powers and jurisdictions of these Courts underwent al-
teration from time to time as exigencies required, and there existed
a great want of uniformity; as, sometimes even the powers and juris-
diction so given did not extend alike to all classes of inhabitants.
There was also a like want of sameness in the practice of these Courts,
owing to much being left to the discretion and regulation of each indivi-
dusl Magistrate. The Magistrate discharged also the duties of a Coroner
(Regulation No 6 of 1823.)

. The Revenue Magistrates had cognizance of all cases within their
respective territorial Jurisdictions and their decisions were subject to
an appeal when the sum exceeded Rds. 300, that is, when the value
of the suit did not admit of a resort to the High Court of Appeal,
to a Court called “the Minor Court of Appeal for Revenue cases,”
composed of two or more members nominated and appointed by the
Governor; otherwise, to the High Court of Appeal. The practice and
procedure of these Courts were of a much more summary kind than
those of other Magistrates’ Courts, and their proceedings were regu-

lated by certain specific rules laid down for their guidance. (Regu-.

lation No. T of 1809. Regulation No. 6 of 1818.)
Next in order were Justices of the Peace, whose duties and powers,

I cannot find clearly defined in any law or Regulation which has.

been promulgated. The 6th clause of the Regulation No. 1 of 1805
declares “ Every Agent of Revenue and commerce and every Assistant
shall be a Justice of the Peace for his Province, and, during the ab-
sence of the Provincial Judge, a Sitting Magistrate for the part of
the Province in which he resides” As Justices of the Peace, Col-
lectors of Revenue exercised, in fact, Judicial powers in criminal
matters, investigated complaints, imposed punishments and exercised



¢85

generally & kind of arbitrary Jurisdiction, apparently, without any
external control. The instructions to the Collectors of Districts, dated
the 25th August 1808, after directing them to make frequent circuits
through the whole of their respective Provinces, proceed to say “It is
by adopting this measure alone that any collector can get a thorough
knowledge either of the real character of the Headmen under him
or of the real situation of the country over which he presides, that
the Judicial power attached to the Collector, ought principally to be
made use of.”

%In gll other instances, generally speaking, where there is a Sitting
Magistrate or Provincial Judge, all Judicial deeisions ought to be left
to them; and the Collector of Revenue, except in very particular in-
stances, ought not to exert such authority, but upon circuit, where
from the eircumstance of his being on the spot, it gives the peoplé
a facility of application, and the Collector an opportunity of obtaining’
ready information without moving the parties from the villages to
which they belong, it appears expedient that in this instance he ought
to exercise the Judicial authority vested in him, and settle all such
minute differences and broils as may come before him.” But what
the amount of “Judicial power attached to the Collector” or of “the
Judicial- authority vested in him” was, appears nowhere explicitly.
laid down or explained, and the consequence was that these Furc-
tionaries exercised a kind of arbitrary and despotic Jurisdiction, not
unfrequently inflicting corporal punishment even for breaches of or dis-
obedience to their common and ordinary orders, and such other trivial
and venial offences. That the power thus assumed by them was occa-
sxona]ly most oppressively used, there can be no doubt, as the me-
mory of ‘thany an old inhabitant will enable him to testify.

- Of a higher degree in point of Jurisdiction and power were the
Provincial'Judges, who also discharged their duties unaided by a Jury
or Assessors. They also possessed both a Criminal and Civil Juris-
diction, partly in concarrence with the Sitting and Revenue Magis-
trates, and partly without such concurrence—their Criminal Jurisdiction
extending “over all inferior offences, breaches of the Peace and dis-
orders against the Police, with power to impose a fine not exceeding
Rds.. 160, imprisonment at hard ‘labour not exceeding three months,
and whipping not exceeding 100 lashes;” and the latter, that is the
Civil Jurisdiction, extending over cases “ when Europeans were parties,
up to Rds. 100, and unlimited in cases between natives.”

. In the Provincial Courts a limited number of Proctors, duly ad-
mxtﬁed to practiee in those Courts, but no others, were allowed to
gppear and Teprésent parties; ‘Their fees were fixed according to a
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regulated scale, and were recoverable from a losing party. The pleadings
were in writing, but drawn by any person whom a party chose to
employ for the purpose. The Proctors so called to practice in these
Oourts were, (excepting in the Court of Colombo where persons of
superior attainments and legal knowledge appeared) almost all, men
of no legal education, and their admission took place without any
examination as to their ability and learning; and even a knowledge
of the English language was not insisted on. The Judges were
unprofessional men belonging to the Civil Service of the Island.

In criminal cases, Proctors were not allowed to appear as counsel
for either party. No appeal was open in criminal matters from. the
decision of these Courts. Appeal also was denied from the Judgments
of these Courts in any Civil suit of which the value did not exceed
Rds. 200. In cases above that value an appeal was allowed either to
a Minor, or to the High Court of Appeal.

The entire Jurisdiction, civil and criminal, which did not fall within
the limits assigned to the Magistrates and Provincial Courts as above

explained, vested in the Supreme Court. The civil cases were tried

by one or other of its Judges without a Jury and without appeal,
except to His Majesty in his Privy Council when the sum appealed
from exceeded £500 or Rds. 6000. Criminal trials were had with
the aid of a Jury, just as at present. The Practitioners before this
Court were persons duly admitted; the pleadings were in writing,
and drawn in due form, and the procedure bore considerable resem-
blance to that of the Courts of Westminster. The Supreme C(ourt,
by the Charter of 1801, under which it was established, was declared

(see clause 29) to be a Court of Equity possessing “ full power and
authority to administer Justice in a summary manner according to the -

law then established in Ceylon and in point of Form as nearly as

may be, wcordmg to the Rules and Proceedmgs of the High Court

of Chancery in Great Britain."

Both the Provincial Courts and the Supreme Court conjointly ex- y

ercised a Testamentary Jurisdiction.
APPELLATE COURTS.

The Courts of Appeal then in existence were of three kinds, each
possessing its own peculiar Jurisdiction. The first class of Courts
were designated Minor Courts of Appeal. There were four Courts
under this name in various parts of the Island, possessing local Juris-

diction, and composed of two or more of the principal Civil Servants

or others. An appeal was allowed to these Courts from the Pro-

vineisl Courts when the value in dispute was between the sums of

[
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£15 and £30, and from the Slttmg Magistrates when it exceeded
£1 17 6, or when the matter in dispute related to land. These were
a kind of secret tribunals, whose deliberations were carried on in
perfect privacy, the very Judge from whom the appeal was taken
often sitting as a member. No counsel were permitted to argue in
aid of their secret consultations, and, till their decisions were put forth
authontatwelv, all the parties concerned were kept in perfect ignorance
of their proceedings.

. The second Appellate Court was that called the Mmor Court of
Appeal for Revenue cases under Rds. 800,” which consisted of two
or more Civil Servants; and the conduct of its duties was precisely
similar to that of the Minor Courts of Appeal.

The third Court was termed “The High Court of Appeal,” which,
took cognizance of all appeals above the value of £30 from all Courts.
of original Jurisdiction except the Supreme Court. The two Judges
of the Supreme Court were members of it, together with the Governor,
the Chief Secretary, and. the Commissioners of Revenue. Advocates
and Proctors of the Supreme Court were allowed to appear and argue

" before this Court, and the Judgments which it pronounced were, in
reality, in most instances, the decisions of the only legal members, the
Judges of the Supreme Court.

~ KANDYAN PROVINCES.
COURTS OF ORIGINAL JURISDICTION.

These congisted of certain local tribunals, namely, that of the Ju-
dicial or second Commissioner at Kandy, the Sitting Magistrate’s Court
of the same, and  the Courts of theSuperior and Inferior Agents in
the Provinees. _

“Within “the local Yimits of the ‘Judicial Commissioner’s District the
Commissioner had power to.try all Civil suits of all classes of persons
except the Military, but his decisions were subject to an appeal to the
Governor whenever the object in dispute exceeded the value of Rds. 300.
To this Court also appertained a criminal Jurisdiction to try all crimes
and offences except treason and homicide, with power to award pu-
nishment of any description short of deprivation of life or limb. But
it could not order its sentences to be carried into effect whenever they
awarded a fine exceeding Rds. 50, imprisonment exceeding four months,
or whipping exceeding 100 lashes, without previously obtaining the
Governor's confirmation of such sentences, (Instructions to the Judicial
Commissioner dated 21st November 1818) It could also take cog-
nizance of cases of treason and homicide; without, however, having the -
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" right to pass sentence.  Its duty in such cases consisted in reporting its
opinion on the prisoner’s guilt and the punishment to be inflicted, to
the Governor for his decision.

The Jurisdiction given to the superior, or otherwisc called Accredited
Agent.s in matters criminal, corresponded exactly with that which vested
in the Judicial Commissioner. They possessed within their Provinces
o full and unlimited Civil Jurisdiction, their decisions being subject
to an appeal to the Governor when the value of the suit exceeded
- Rds. 300, and to the Judicial Commissioner when the value fell between

the sums of Rds. 250 and 300.

- On the Subordinate Agents and Magistrates was conferred power
to try “Petty offences, breaches of the peace and disorders against
the Police,” and to inflict corporal punishment not exceedmg 50 lasbes
" fine, not exceeding Rds 25; imprisonment not exceeding two months,
But the Resident was at liberty to refer cases of a higher nature to
" them for trial, and they were empowered in such cases to pass pro-
visional decision and sentence awarding corporal punishment not ex-
ceeding 100 lashes; fine, not exceeding Rds. 5§0; or imprisonment
not exceeding three months; but such decision and sentence were
to remain suspended for the revision of the Resident, and were subject
to his approval, disapproval or modification.

Their Civil Jurisdiction was also confined within local limits, and
it extended to all cases in matters of debt and contract under the
value of Rds. 100, but under a reference from the Resident to.any
case of the same description up to Rds. 300, in which latter circum-
stance they could pronounce only a provisional decision, to undergo
the revision of, the Resident and subject to his confirmation, dis-
allowance or modifieation. . They were not to enterfain any question
relating to right, title, possession or produce of land, or any that re-
iated to succession to personal estates, or marriage, unless by direction
of the Resident for enquiry and decision. But with a . very jealous
eare Government expressly reserved to itself what it declared to be
an inherent right to rectify errors, redress grievances and reform
abuses in all iatters whatever, civil, eriminal or Political; thus con-
stituting itself the fountain head of Justice; .access to which was freely
allowed with the utmost liberality. (Instructlons to Subordinate Agents
,dated -30th Beptember 1815)

APPELLATE COUBTS. '

‘ The Court of the Judicial Gommhsioner was dls0’a Gom of Appeal,
to hear appeals from the Agents of Government 'im cases wherein
land formed the subject of dispute, or ‘personal :property which ex-
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_ceéded Rds. 150 in value. But there was also a like appeal allowed
from the same Commissioner's Court to the Governor, in cases of a
like nature; thus allowing two stages of appeal from the Ageuty
" Courts, and one from the Commissioner’s. In none of the Kandyan
- Courts, whether of orxgmal Junsdutlon or appeal, were pract.tioners
. allowed to appear.
. Appeal in Criminal cases was altozether shut out from all the Courts
above specified as belonging to the Kandyan Provinces, but provision
"is made by the 44th section of the Proclamation dated 21st No-
vember 1818 that “in all cases of treason, murder or homicide, the
trial shall be before the Court of the Resident or of the second Com-
missioner and his Kandyan Assessors, whose opinion as to the guilt of
. the defendant and the sentence to be passed on any one convicted,
is to be reported through the Board of Commissioners, with their opi-
- nion also, to His Excellency the Governor, for his determination.”
From the above, it will be perceived, that there was one pecu-
. liarity attaching to the constitution of the Kandyan Courts. The Ju-
dicial Commissioner and the Agents of Government were assisted by
at least two Kandyan Assessors for the trial of all cases relating to
"land, or when the object in dispute exceedéd Rds. 100 in value; as
also for the trial of all eriminal offences except those of inferior des-
cription, such as common assaults, petty thefts and breaches of the
- Peace. When there was a difference of opinion between the majority
- of “Assessors and the Agent of Government, the proceedings were
. transferred to the Court of the Judicial Corthmissioner; and in the
* same manner when a like difference arose between the Judicial Com-
- missioner and the Assessors, the proccedings were transferred to the
Collective Board, composed of the first Commissioner, the Judicial
Commissioner and the Revenue Commissioner, to -report upon the case
- to the Governor, with whom rested the ultimate decision. This insti-
‘ tution is the prototype from which our present Assessorial (or what
* past experience would incline one not inappropriately to characterize
as the Assinine) system was elaborated by the framers of the Charter
- of 1&38 upon the recommendation of Mr. Cameron.:
- Buch was the machinery provided for the administration of Justice
-in this Island prior to. the Charter'of 1¢33—so far as I know end
understand the subject. I hope, I have succeeded in explaining it in a
sufficiently clear manner to enable the reader to eee with distinctness
the defects which that charter intended to remedy. That both those sys-
tems—that which obtsined in tle Maritime Provinces and that which
stoodl esiallished in tie Kandyan country,—were defective in theory
- wrong in principle and erroneous in their construction, it would reuire
1]
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:no great effort of argument to prove even without reference and ap-
_peal to the experience of their working; but if tradition and report
can be relied on—for I cannot speak of my own personal experience—
and if credit can be given to the now disinterested declarations of
those who are able to speak of their own knowledge, the adminis-
tration of Justice -was at that time in a wofully wretched state; in-
Justice and oppression stalked abroad without let or hindrance; ill-
paid Judges fattened on corruption; the Inferior « ourts of Justice were
made places of resort for a kind of gambling litigation, at which fraud,
perjury and bribtery flourished unchecked; and a set of self-constituted
“and irresponsible pettvforaing lawyers reaped a harvest of ill-gotten
gains sufficient to maintain them comfortably withent recourse to any
honest labour; and that, withont possessing the slightest claim to edu-
-eation, learning or morality. Many of the Inferior Magistrates, in point
of learning and legal attaiiments, did not occupy a position many
“degrces higher than the Practitioners in their Courts, as the most
superficial inepection of their recorded proceedings will readily show.
And how ctlerwise could it Le? when the remuneration, which the
Government at that time was willing and able to give, eould not
- secure the services of a supericr class. Mowever, there was a vast
dixparity Letween the calaries and emolumerts allotted to the superior
Cfficers of the Ilevenue Lepartmext and the Provincial Judges, and
that which was considered adequate to remunerate the Inferior Ma-
gistrates; while, a mére equalle distribution of the tctal expenditure
incurredl in sala¥ics might have secured cfficiency in every departmert
without «naterial prejudice to any, and have rendered the Inferior
Functionaries not so open to temptation. DBut Ly scme means, fair or
foul, scme of these latter cfficers amassed fortunes which few in the
Civil Service now, however high, can hepe to do, and lived in a style
‘not unbeccming their rank. Ouglit these cfficers to have Leen ever
vested with such cxtensive and irrespensible power witl:out the slightest
check or restraint {rom within or without? Where was the bar that
could influerce or contiol, in a moral point of view, the proceedings
of the Judges, or from whem the exposure of their misdecds could be
expected? De the Lar that is ncw in cxistence ever so tad, it does—
it is impcssible to deny,—afford that check. Some may feel uneacy
under this restralnt, from the cxposure of their ignorance, caprice,
neglect or other misconduct, and these might-on that account feel strongly
inclized to be relieved of such a pressure, and impute to the bar -sins
greater than they reanlly are guilty of, and magnify their faults to such
an extent as to take away the very hopes of discovering any cure for
“them whatever .except the utter extermipation of the entire body. -But
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-more of this_hereafter at the proper place. - Where was then the Press
~that would listen to any complaint however well founded against these
Courts? None whatever; for, there was no free press then. Where
-was the appeal whereby a grievance or an injustice could be shown
.and established, and redress obtained? None, or at least next to none.
For, in criminal cases no appeal whatever was allowed, and in civil
mattersonly—and that too in a small number—an appeal could be had ; but
the only Court of Appeal which deserved the name was the High
‘Court, from the circumstance of two of the Judges of the Supreme
Court having been its members; and Advocates and Proctors being
‘allowed to plead there. But this was accessible only to a few of
the wealthy, others being altogether shut out from it. Appeal wis
taken away from a considerable number of both the Magistrates’
and Provincial Court cases; and when it did lie, it was to a Secret
Court of which the Judge from whom the Appeal was earried, was fre-
-quently one of the Members Hence it was that the people groaned
‘—but in secret. Government was kept in utter ignorance of the
‘mischief that was being done, but the people presumed that the Go-
-vernment knew and sanctioned it. The powers vested in the Col-
‘lectors, Judges and Magistrates were so extensive and so utterly without
“eontrol, that had any of the oppressed dared to speak aloud against their
conduct, means would have been easily found to crush them instantly.
But the inference which the Executive drew from this forced and
unwilling silence was, that the people were content, and that Justice was
‘being most . efficiently and promptly administered. However, there
-was mno check to crime; there was mo cessation of injuries. The
-Courts were crowded. The criminal calendar of the Supreme Court
at that -period, contrasted with the present, will shew that crime has
-not increased with the pcpulation, and that there is now a consider-.
able diminution of offences. As for the other Courts, a conviction
or acquittal in them, was but avery doubtful indication of guilt or
-innocence; and a like remark will apply to their civil cases.
Corporal punishment used at that time to be dealt out for all kinds
of real or supposed offences with the utmost liberality and good will;
.and if a census were even now taken of all those who thus suffered
and are still alive, I am pretty positive, from what has fallen within
iy own knowledge, that it would show a tolerably high figure. In
illustration of the state of things then in existence, I shall here ven-
ture to give but one single anecdote, handed down by tradition amd
-generally. believed to'be true, probably from the commonness of such
practices at that time. A suit is said to have been pending between
two individuals,.in. one. of the Magistrates' Courts of -the Maritimé
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Prayinces, the paities to:which each retained a learned substitute who
». . commonly prsctued in that Court—learned, not in the law, but in
.the common artifices then usually employed to win a cause. Without
regard to, the truth or Justice of the client's cause which each es-
poixsed to advocate and defend, the one lawyer is said to have:de-
termined closely to watch the proceedings of the other in connexion
with the Magistrate, not wishing to make any uncalled for sacrifice
of money or valuables if possible, in order to secure success. On the
morning of the day fixed for the trial, one is said to have been eagerly
watching the movements of his opponent, and discovered that this
‘latter had been to the Judge's residence and had enlightened his wor-
-ghip's mind as to the righteousness of his own cause, and had at the
-game time assisted the Judge in bettering his worldly substance in a
trifling degree. He therefore determined not to be outdone, whatever
- gacrifice that might eost him. But to effect this he found no small
difficulty in consequence of his client's poverty and his inability to

- meet - the necessary demands upon his purse. Under these difficul-
- ties his own ingennity suggested to him an accommodation, though a haz-
“ardous one. He accordingly furnished the client with a neat
bull of his own, of some value, to enable him to propitiate the Judge in
his*favour. This was done, the eause was enquired into with the ap-
pearance of ‘the utmost impartiality, under the conduct of these two
sharp practitioners, and of course the bull won the cause, as its value
.exceeded that of “the opposite offering. This no doult was satisfac-
tory enough;—the scheme succeeded to a miracle, but how to com-

~ pensate himself for the loss of a valuable beast? inasmuchas the
client was too-poor to satisfy him on that particular. A sudden thought
occurred to him the next day; he .boldly walked up to the Judge's
house, and cluimed of the servants. tbe bull, his property, which
they were unlawfully detsining. The answer of course was s.xefugal
.without the Judge’s orders; so he proceeded immediately to the
Court, and apenly complained to the Jndge of the wnjustifieble eon-
duct of his servants, The Judge was takgn by surprise, but after
some little enquiry, ordered his servants to give np the animal, which
he eaid,” had most probably strayed into his premises. The Tuge,
no doubt, was 80 far successful, but never did the Praetitioner win
. another cauge before the same Court, and he found it absolutely
- mecessary to abandon all practice there, becanse the Magistrate was
unrelenting and unappeasable on -any eoneideration—So _the _ story
_ goes; but whether all the circumstances. of it ba true or not, the
- bare existence and belief of it generally, show that there was nothing
.of improbability attaching to it in.refercace to.the, period.nof its al-
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léged* cocrirrence: The' sketeh' above:: “given-sisy I+ behéve B
.drawn; nor have I given it: with the slightest desire to libel:the -
‘times or the Government . servants of those times, seversl of whofa,
~there is not the least doubt, were men of ‘the right stamp, of highly
- honerable tharacter, very considerable talent, and who discharged their
rduties-in the most conscientious-manner.. But exceptions there were -
~aod :those not:a:few; if I am rightly informed ; and the evils which
«~gprang up- are. almost. solely: attributable;twthe»system Make it.a
<tnle . to invest . a . large. body. of: men. with . ajmost "absolute, despotic
~and .irresponsible: power; put. their aets  beyond revision, enquivy
-op- ecotrection—and it. will. be found . impossible in the very nature
“of -t.hiags,, with whatever. care. selection .is made, that abuse and. op-
pvesslon shall not . creep in, that .carelessness and haste shall . not-og-
weur in- the discharge of duties committed to them, and.. rashnegs ;in
.‘:dalmg with - the. rights of others, where there is no:vigilant super-
« vigion... I have tried to pourtray the times.in .order te.draw attention
-‘to the probsbility of like results, should we abandon the spfegm:da
- which were subseqnently adopted, .and. revert to the same vicious : sys-
“‘tem,: which, after trial and enquu'y, was once. abandoned as nnsonnd
*im principlé- and mischievous in its consequences.

" 'Flie abdlition of compulsory labor by the “Order in Councll" and
the Judicial ‘Charter of 1833 formed, in my opinion, the most im-
portant era in ‘the history of this. Island under British-Rule. It is

- thence we may- date the independence, from almost a state of slavery,
‘of its inhabitants; freedom from oppression and security of person
- and- property. From that period they have improved rapidly bath
" in. intelligence: and .education, as :aleo in :their worldly cireumstances.
- ‘Were it not' for these twe measures, the Island might .have remained sta-
‘tionary ‘even.up . to the present day. The impulse.then given, the inde-

: pendence thus gained, can only be protected and maintained by not
" abandoning the: ptineiples on which -both those . Acts were passed. - But
- I.regret to. see -a desiregradually springing up and' incressing to
» depdrt from .those principles; and there is much reason for apprehension,
‘that we are now: pursaing a downward course, instead of,—if .incapable of

- making an onward: progress in the right direction,——at least, of main-
.taining ;the position in which we were once placed, not by the local
-suthorities, but by the autherities ini England who would: appear to have
understood.the real interests of the Island infinitely better than those who
stood immediately and pereonally connected with it.  Unhappily we have

- still in the Tsland’. persans.of high standing who enjoyed powed under
the old regime; who have: still a fond attachment to the abolished and

- naw -obsglete systdn;: sud are so-wedded to it-as to- emdertbtiﬁo
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reforms introduced .in 1833, were highly mischievous, that the country
“was not sufficiently prepared for so much liberality, and that the former
‘system of Government and Judicial administration was the more
‘suited to it, exercising as it did, in the opinion of these, something
like a paternal power—patria potestas—over its inhabitants. If the Go-
‘vernment of that period might be deemed paternal, my impression is,
that it exercised its power and authority like a most cruel and
severe parent. It armed its servants almost every one of them, with
8 rod, and left them at free liberty to chastise its children at pleasure,
.and this they did with right good will. Let us hope that the pre-
sent Rulers have no sympathy with those, bave not the same preju-
.dices and attachments to that obsclete system, and will continue to
.abide by the enlightened principles which have bLeen once approved
and adopted.

-Having said thus much on the first head of enquiry which I pro-
posed to myself I now proceed to the second.

CHAPTER II.

“#HE JUDICIAL CHARTER OF 1833—CHANGES WHICH IT IRTRODUCED=
PRINCIPLES ON WHICH SUCH CHANGES WERE ADOPTED-—RESULTB
WHICH ITS FRAMERS CO)\TEMPLATED

Happily for the good Government and the best interests of this
Island and its inhabitants, the Secretary of State of the time, thought
‘it fit and desirable (I am not aware on whose recommendation,
_very probably on that of the retired Judges of the Supreme Court,
‘who must have been most unwxl]mg witnesses of the maladminis-
Aration of law then prevailing in this Island) to send out a Com-
.ission to enquire into the state of the ¢ Administration of the
Government of Ceylon” and repcrt thereupon; I believe about the
year 1630 or 131, Of this Commission Mr. Cameron happened to-
be a member, who, it would appear, though a lawyer, was not one of
those technical lawyers of the old school, attached to a beloved ar-
‘tificial system, but one of the mccern Jurists, a disciple of the Ben-
_tham School, able and willing to take a comprehensive view of things, and
capable of framing a scheme of administration based upon natural and
common sense principles. Most of the recommendations which he made,
and on some of which our Judicial Charter of 1£33 was framed,
are clearly traccable to the principles propounded in his works, by
him who is now almost universally acknowledged to have been one
_'of the greatest Jurists, Bentbam. The most important amendments
.Which the British Legislature has recently made in the Law of Evie
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dence; are fruits of the exposure which that eminent Jurist made,
of the absurdity of the artificial rules which the technical lawyers
bad established. 'The unmeasured ridicule which he threw upon those
lawyers; the bitter earcasms with which he castigated them; the
contempt with which he treated them; the boldness with which he
exposed their absurdity and sophistry, and the clearness with which
he proved the soundness of the rules and principles he contended for
and advocated, (though he could not overcome the strong prejudices
which existed at the time of the publication of his works) gradually
and imperceptibly recommended those principles and rules to the judg-
ment of sound-thinking men, and they are now prevailing over all
obstacles. His partisans are still comparatively few; and though few
and unable to carry out his principles to their fullest extent at once
(though that be the right course to prevent doubt and confusion)
are advancing step by step, and will, no doubt, ultimately succeed m'
obtaining for them universal prevalence.
- The course pursued by this Commission on its reaching Ceylon is
thus explained by one of its members, Colonel Colebrooke:

.~ “ After my arrival at Colombo, and the publication of 1lis Majesty’s.
commission in the English, Cinghalese and Malabar languages, nu-
merous representations in the form of petitions, were addressed to me
from different parts of the Island, and several of them were signed
by the inhabitants of towns, districts and villages, and Ly the people
of particular classes or castes, with a request that they might Le laid
before His Majesty. The number of these petitions, and “the great
variety of topics, to which they referred, precluded the poseilility of
enquiring into the merits of each particular statement, cven if my
instructions had authorized me to do so; but I considered that the
inhabitants were entitled to attention on suljects deemed by them of
importance to their own interests. Where individual complaints had
Leen addresced to the Governor, the practice had been to enquire into
the grounds of the complaint through the lccal autherities, and a re-
cord of these investizations, with the Governor's decisions, was kept
in the office of the Secretary to Government. When genecral repre-
séntations had been made against the laws or rezulations of the Is-
land, they were noticed, or not, according to the views that the Go-
-vernor might take of the subject. Therc sppeared to be no in-
stance, in which the natives Lad transmitted their ccmpluints -to
His Majesty’s Government, but there. was no . cxisting impediment
to their doing so. The course therefore adopted by me was to avail
-myself of the information contained in the petitions in framing a series
«of interrogatories on all the general topics referred to, and .which I
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addressed to the Civil officers of Government and the Judicial fumc-
tionaries throughout the Island. From the muitiplicity of the aub-
_jects brought to my notice, I found it conveunient to divide the en-
quiry into two branches, the one comprehending the civil Government
and institutions of the couutry, its revenues and all general and statis-
tical information, relating to it; the other spacifically referring to
the laws and Judicial establishments, From the ﬁ'eqso* reference
to the same persons on theze several subjects of enquiry, and"h
their practical connection in many instances, it has been imposeible
to keep them entirely distinet from each other; and in treating them
epart, a general reference will be made to all the sources of infor-
mation acrjuired, where -confirmed by my own observations.”

S0 it would appear, that when people were allowed the opportunity
of freely stating their grievances, the will was not wauting to do so;
nor did they consider that cause was wanting: neither did apathy
and iudolence, which are said to be the characteristics of their general
habits, offer any obstacle to their seeking redress. Unless therefore,
there had been much injustice and much suffering irflicted, it cannot
for a moment be imagined that the people would have been roused
up so suddenly, to a line of conduct to which till then they were
utterly unaccustomed ; as they used to look upon their rulers as persons
vested with supreme authority over their destinies. - The children of
the Parental Governmeut did not therefore seem to have had any
very great affection for their parent, nor to feel perfectly contented with
the treatment they were receiving; nor did they appear by any means
inclined to -remsin under such a parental rule. Besides, under this
“ patria potestas” the peculium which they were allowed to retain of
their hard earnings, was so exceedingly emall, aud so large a prc-
portion of their means was exacted by way of regular revenue, labor
or extortion, that on this account also they felt in no small degree
dissatisfied. Those who advocate a paternal Government would also
establish a kind of Paternal Tribunal, asort of Domestic Forum, only
on a more enlarged scale, giving the sole presiding Judge power
to adjudicate matters in similar marner as a parent rettles the petty
quarrels of his children, tlat is, after some summary and superficial
enquiry, giving one a knock, ancther a thump, and serding them about
their business, without much enquiry as to who was right or who
wrong, or whether real Justice was done between party and party,
if only he could prevent his being troubled with any further com-
plaints, be their grievances ever so great. Theze are, what are to
le termed Equity and good-conscierce Courts, whict —urlite (cirts
of Yaew which are bound to decide cases according to tue law

H
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e “of thé land ‘may act-according to esch Coutt's motion of what i eqii
e b table; whose decisions are to be final and irreversible whatever be the
he & - outrages they commit againet law amd justice. The Commissioners of
- Enyniry appear to have entertained no very great prediiection for
af those Paternal Tribupals, but to have recommended every possible
g protection and safeguard which they could discover .to prevent mis-
oo - decision and injustice, and- to place the Courts. of-Law,—not of Con-
The science—under the immediate supervision and surveillance of a higher
el Tribuna}; the awe of a watchful public; the check of an efficient bar,
2 and the easy and certain liability to exposur: and correction in the
ke “event of a mis-use of power, or of incapacity. - So the first step whieh

Commissioner f‘olelrovle recemmended, was the cstablishment of a
Free Press. The recommendation was made in these remarkable
* Words—

"7« In a political point of view the unrestricted operation of the Clo-
Tonial Pres: would have a direct tendency to promote good Gevern-
ment ih the Island and to diminish the influence of those classes
who are interested in uwpholding the ignorant prejudices of the people,
and who retdin them in cervile dependence on themselves.”

‘ The Repirt of Mr. Commissioner Cameron bewinr date the S1st Ja-
mary 1632, professes to lave Leen framed chiefly on the informa-
tion collected by Coluicel Colelrovie by means of luterrogatories ad-
dressed to Govertment ¥ cyvants snd several otlers. Having ha!, per-
haps, good reasun to suspect that the i unals then in existence were
*themsélves ' the instriments of coisiderable injury under the mask and
semblance of Justice, he eommerces his report with these emphatlc
‘words ¢ :
- " «'Phe condition of the native irLabitarts of the Island of Ceylon
-imposes upon Governmert wiich hes their improvement at Leart; the
mecessity ot enly of provicing ‘chesp snd wcce: .i'r'lc Jucicatures for
the relief of thuse whi have sufiered - .xJ‘ ry, and the punishment of

L those wko have iiflicted it, Lut also of g om’m with pecaliar anx-
af tety against the dunger that the Jvzdwa(wca ihense’.es shorld le e
R Hlo,ed as the means of pe.jetic'ing the Drjrstice which it-1s the olyect
W;} of their dustitution ta prever’” Ile proceeds,

™ * “Those Judicial establishmeuts and the scheme of procedure which
i I am about to recommend to your Lovdsuip have therefore two prine
- cipal ohjects in view,”and for the ‘attainmert of each of those ob Jeets,
F‘W two distinct sets of - means geem: to- be esseutial ”

('0’;0 The first oljeet - 1s—~ e IR -
" . " “T—To render ¥ as' easy as possible for any man to enforce hig
”bw rights through:-the “modinm of a-tourt of Justice™ - . -~ -

Q
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. “The: two sets of means for its attainment. are™

“1st, The establishment of a sufficient number of Com‘ts to wlnml}
the suitor may apply with the least possible expense and. delay”.

“2nd.. Such a constitution of the Courts as will enmre, fn - tht
highest possible degree, correctness of decision.”

“II—To. render it as.difficult as possible for any man to infliet in--
Jury upon another through the medium. of such Courts as have Mn
indicated above.. Sl

“The two sets of means for its attainments are,”

“lst. A rigorous lmeatxgatlon into the truth of every a!legntlon,
upon which a. Court of Justice is required to lend its aid to a suitor.”

“2d.. The infliction of punishment upon every suitor who wxlfully
attem; ts to mislead the  ourt.”

+ His first recommendation had for its object the creation of an: um-
form system of local Judicature throughout the Island. He says :“I re-
commend that so far as regards the Judicial establishment . and the.
procedure according to which its functions are performed, complete
uniformity should be introduced throughout the whole ‘Island.” = This
recommendation was adopted in full by the framers of our Charter of
1:83, and it seems superfluious to advance any lengthy argument to
show its utility' That uniformity is practically better than  diversity,
prevents doubts and confusion, facilitates procedure- and - induces cor-
rectness, while its absence will often produce the contrary effects, mn
be obvious to every mind upon the slightest reflection.

The second recommendation, which was also adopted, was to es- -
tablish “ Courts of Original Jurisdiction throughout the Tsland” having
‘exclusive Jurisdiction over all causes civil and criminal, and' all ques=
tions. of whatever kind in which the intervention of Judicial duthority
is. necessary, which arise within the limits of its district, éxcept such
criminal cases as are to be tried before the Supreme-Coutt.’ As a
renson for this recommendation he says “The ususl ‘practice “of di-
viding Judicial business among Judicial functionaries accordifig: to ita
nature as eivil or criminal, legal or equitable &c, appears to me in
all respeets much less expedient than the division of it into integral
portions according to Districts.” This  recommendation proceeded
strictly on principles which Bentham has tried to inculcate; that is
to make a “geographical dstwn of Jurisdiction” instead of & “logical,
metaphysical or arbitrary one” and which he ‘terms “division of Ju-
risdiction on the geographical principle.” He argues its -utility from
its tending to preveut what he called “entauglement-of Jurisdietions,”
and as “saving. of the delay, vexation and expense sttendant on journeys
and demwage”  Further,, Mr. Cameron adds .«As. itds mot  possible.
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to mark out the boundaries of contigudus subjests of Judmatlon,
pretluely ‘45 the boundaries of contiguous Districts, many more, and
much wiore cowrplicated questions of Jurisdiction arise under the former
plan; by which the time and money of the suitors are fruitless'ly con-
sumed.”
<.1:“This" reason applies with the greatedt poaslhle force in a country
likd Ceylon; where the general ignorance of the uatives, prevents
them from understanding technical distinctions, and ‘where there are
no practitioners, except in the Capital, capable of directing one who
ie:pearthing for a judicial remedy to which Court he should apply,
if: the choite is made to depend upon such distinctions.” This is quite
1aaceordance with Bentham’s opinion as will ~appear from the ‘fol-
lowmg ‘quotatiens,
- Give to ome Court cognizance of causes of one description,. te
mollxer ‘Court cognizance of causes of another description, each ‘to the
sxclhgion of the other; in the first place you lose the benefit of -emus
Iutign; in ‘the: next place you produce, without any use, the danger
of collision. On the part of the plaintiff, uncertainty to which of the
two -Courts:-he. ought to apply, on the occasion of this or thet indi-
~tidual:cause ; on the part of the defendant, uncertainty whether to
submit, ‘or-not to submit, to the cognizance endeavoured by the plain-
tiff to. be given:to the one or the other Court, on the occasion of that
individusl epuse; on the part of each Court, uncertainty whether it
ought to take cognizance of this or that sort of cause” (Bentham's
Rationale of Judicial Evidence Book 8, cap. 9.) He considers “a di-
vermty of Courts, the fertile source of confusion and injustice” His
opinion in, short was that “In general, and after allowance made for
a few narrow -exceptions, there can be no sufficient reason for takmg

any aort of .canse out of the Jurisdiction of the local Court, in any
other way. than by appeal.”.
. “If there were any. such reason, what should it be? Valne of the
matter in dlspute? too great to be entrusted to such inferior, and
‘comparatively untrustworthy hands. But the remedy, and the suffi-
cient remedy . lies in appeal, not in refusal of cognizance. When the
party who knows the circumstances of the cause, and, against whom
the decision is, sees no reason to be dissatisfied with it, is it for the
legislator, or the superior Judge, who knows nothing about the indi-
~vidual cause, is it for these strangers to be dissatistied with it?”

“From whence. is it concluded that the Judge is unfit to Le trusted
with & sum: sbove the mark? he whose fitness for judging of all
sums up to. the mark is assumed.”

. "The recommendation in yuestion involves another principle as sbové exs
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pressed by Bentham ; the absenee of any good and valid ground or réasoft.
for a distinction between cases of small value and of large value;
that is, of emall cause Courts for the trial of the former and fipe-
rior Courts for the investigation of the latter; if justice only is to
be administered in both classes of cases, and for so doing mo less skil}
ond no fewer safeguards are required in the former than in the latter,
Therefore Mr. (Cameron in his report says,

“It is unquestionably in those cases which are ususlly called trlﬂmg,
in those causes the correct decision of which is of most importance
to the happiness of the people. that every motive ab extra which
ean stimulate the attention of the Judge, and impress him with a sense
of responsibility, should be brought to bear upon him.” L

“Experience had never shewn that all pettv litigation is am Ml}
or that petty injustice, which is a most grievous ev11 can - be “pre-
vented or remedied by any other means. A suit for a sum under
£1.-17. 6. may indeed seem sn obhject of contempt to an European
dJudge. Considering any individual case by itself, he would proliably
rather pay the amount claimed, than be at the trouble of examining
and ‘deciding the question letween the parties; but in the eyes of a
pative of Ceylon of the lower class, such a sum appears, and with
good reason, an object of very hizh importance; an object, the unjnst
detertion of which, is caleulated to excite in his mind the most violent
animosity against the person who commits the wrong, and the Gos
vernment which fails to vedress it”
©“ Among all the duties ircumbent on the British rnlers in the enst;
it is IIn]WbNM(‘ to nawme one more imperative that that of providing
for the effectral decision by public authority of the disputes arising
among the poorer cIa~se~, in other words, of providing for those clusses
the means of carrying on that petty litication which this preanible”
(alluding to the preamlble of Re:ulation No. 9 of 114 whereby ap-
peal frcm the Provincial Cowt is talien awsy, when the value in
dispute did vpot exceed £15; and the appeal from any other (ourts
of iuferior jurisdiction is taken away when the value in dispute did
not exceed £1. 17. 6. excepting in cases “wlierein the title to or pos-
session of landed property was directly or indirectly in question”)
8o contemptuonsly stigmatizes. There is no benefit which a Euros
pean goverrment can confer upen its Asictic suljects -of the poorer
class s0 valuable, and no means Ly which it can secure the permanence
of its own™ dominion so honorably and eftectually -as this, and i® is a
Lenefit which rone but a Eurcpean government gan confer. There- is
no way in which such part of the publ;; property as the gowernment
wiglht think fit to devote to ele,cmosynary PULposes. can- Le_go, bene-
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Bcially -eniployed as. in- paying Judicial establidhments, by which- ﬁo
poor may obtain really gratuitous justice.” , 3
- “The misery and resentment of a poor man suffering under an act
of injustice are most cruelly aggravated by the contempt with which
the legislative and the Judicial powers thus openly treat his misfortunes,
and I can conceive no tie which will bind the lower people so strongly
to their Government, as a Judicial establishment so contrived as that
the very same -attention and discrimination should be employed upon
¢heir ‘cavses as upon every of their affluent neighbours” These will
strike the mind of every right thinker, as the views of a most ens
lightened, liberal and. comprehensive mind, capable of taking ‘more
than a very contracted view of circumstances and things. The opis
njons of the Indian Law Commissioners and of Sir E. Perry—(the
latter speaking under the advantages of actual experience and trial clains
the highest consideration) are quite in correspondence. Sir E. Perry
in: his- letter to the Government of India dated 16th May 1847. (whick,
together with a Letter addressed to Lord Campbell was published last
year in the. form of a Pamphlet) says;

. “With respect to the Draft Acts of the Law Commission, I havo
slready stated- my proposal that the original Draft framed by the Coms
mission -in 1843 should be enacted for Bombay, with some slight mo-
difications which I will state 1mmed1ately The reasons why I make
this proposal are, the original Draft is founded on a broader prin-
<iple than the revised Draft, and if the new Court presided over by
‘a Supreme Court Jndge, is capable of dispensing justice in cases up
to Rupees 600 in amount, it is capable of doing so to all amounts
Lawyers will know that this mechanical division of causes on an -arbi~
ttary limit .of &£. s. and d. 7s the most flimsy of all distinctions.” Again
in the letter addresscd to Lord Campbell, he states—

“ But simple cases ‘are not to be defined by the money amount sought
to.be recovered in them, and the merchant's bill of exchange fox
£5000 or 'the demand for rent of a Grosvenor square house, affords
no more difficulty to the law tribunal than a promissory note for £10;
or the claim for a week’s rent on.alodger. To all such cases, theres
-fore, the. advantage of dispensing with. expenslve pre-arranged written
pleadmg is- obvious,”

-1 shall quote but one more authority in support of the same prin.
olple from a writer of very considerable reputation, James Mill, who says,

“We recognize only one standard of importance, namely, influence
upon human happiness and misery. The small sum of money for which
the suit. of the- poer man is_iustituted is commonly of much greater
impertance &hwﬂn\an.ﬂleqlﬂger sum for which the suit of .the
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rich man is instituted.is to the rich. Agsin, for one rich msh ‘thers
are thousands and thousands of poor. TIn the calculation, then, of perfect
benevolence, the suits for the small sums are not, as in the .calcur
Iation of perfect aristocracy, those of the least, or rather of mo im-
portance; they are often of a thousand times grester than the smts for
the largest sums.” .t

The next recommendation of Mr Cameron, which was alsoadoptd
in the Charter, relates to Assessors, and it runs in these words. .

“I recommend that each Court of original Junedxctlon shall copsist
of one Judge and three Assessors.”

“That the Assessors shall be chosen as the Jurymen now are .im
the maritime provinces.”
~ “That the same individuals shall sit as Assessors for ome ﬂay'
and for one day only at a time, unless the Judge, for special ressons
to be assigned by him in open Court, shall otherwise direct, or nnless
the Assessors require time to consider of their verdict, in which -case
new Assessors shall be impanelled.”

““That when the parties have concluded their pleadi'nga, :evxdenca
and arguments the Judge shall sum up the evidence and =tate . hls
opinion of the law to the Assessors.”
© “Who shall thereupon give such verdict as any two of them can
agree upon.”

“Which verdict shall be immediately recorded by the ngstrar,
but shall not prevent the Judge from giving a contrary decision, if
he thinks fit.” .

The reasons which he assigns for this recommendation are as followa,
- “A Jury, considered as the organ of judicial decision, is an instf.
tution which it would be very difficult to defend. But. .considered as
a portion of the public placed in an official station, which, secures.to it
the respect of the Judge, armed with power to interrogate the Judge
and the witnesses, and thus to acquire a complete knowledge of the
cause, compelled by penalties to. be present in Court, and compelled
to attend to the proceedings by the necessity of pronouncing a publie
opinion upon them, it is invaluable.” '

“It is invaluable, I think, every where, but in our Indian posses-
gions it is, when coupled with the effective appeal which I shall here-
after recommend, the only check and the only stimulus which can be
applied to a Judge placed in 'a situation remate from a European
public, and necessanly almost insensible to the opinion of t.he native
pubhc, with whom he does mnot associate™.:. t, .

T shall show in its proper place, from lngh nuthonty, that this re-
vommendahon is erroneous in prmctple,tnd “its > agoption ;hias “been
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trary has given rise to considerable evils which it would be well
to obviate, providing at the same time, if possible, a more effective
chieck:on' the Judge, of a kindred nature.
1. Bhies seven succeeding recommendations of the Commissioner, relate
to procedure; but need not be noticed here, as they can be conve-
hiently coimidered under their more appropriate head, the 5th Chapter.

The 11th, 12th and 13th recommendations have reference to thé
sbelition of allStamp and Court fee~, (but were not adopted by the framers
of the Charter,) substituting in their ‘place 8 fine to be imposed
oh suy -party deemed to be “guilty of an attempt to pervert or ob-
struct the course of justice.” However sound and just the pnnclples
ofthese : recommendations be, founded as they are on weig shty au-
thority. ‘it will be difficult to persuade our own, or any other legislaturé
existing: in the British dominions, to act on them at present. 'l‘hxi
st therefore be left to a more 'enhgbtened period. "' I shall there-~
fore not unnecessarily consume space in provmg then- utihty and sup-
thing them. by authorities.

* Thie *14th recommendation is a most important obe. It has been’
fillly embodied in the Charter with its cognate recommendations, heing
the 15th, 10th,:17th and 18th, all tending to constitute a Court of
Appeal, accessible to all without restriction. I shall quote them in fulk
- “I recominend that an appellate Jurisdiction of the most compre-
hensive kind.over all the Courts of original Jurisdiction in all parts
of the Island shall be vested in a Circuit Court of appeal, which shall
consist of one Judge of the Supreme Court artd three Assessors, which
Absessors shall be chosen in the same way end sball perform the same
fanctions ‘s the Assessors in ‘the Cotirts of original jurisdiction,
*. w|5th; T récominend that the ‘Supreme Court shall consist of three
J"udges, & Chief Justice and two Puisne Judges, who shall however
tiever ‘sit together, except for the decision of such pomts of law as
any of them “may have thought it necessary to reserve in deciding
the cases submitted to them on their circuits, under the 1€th and 19th
recommendations. ) ,
-~ «16, I recommend that, for the purposes of the Appellate Juris-.
diction: mentioned in the 14th recommendation, the whole Island shall
be divided -into three circuits” (the number of circuits stands now -
increased) “ Oofq&nb'o béing‘ the central point where the three cir-
cuits meet” ;¥ ,

“17th, I recommend. that a’ Judge of the Supreme Court shall go.
on“ench circuit*twies: every yeéar, but so that there shall be always:
otié’ Judge “of that Otirt: réimaining in Colombo, and shall femain
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such places in his circuit and for 'so long a period at each place as
may be necessary for the attainment of subistantial justice.”

- «18, I recommend that such Judge shall hear in the Circuit Court
of Appeal, all applications for redress against all decisions, whetier
interlocutory or final, of the Courts of original Juriscicticn, and shall
according to what the justice of the case may require, try tie cause
over again wholly or ia part, or re-hear the ariuments of the parties
upon points of law, and shall do genelally whatever may be necesaary
for the attainment of substantial justice.”

The reasons assigned for these recommendations are—

“The supervision of a8 competent public and that of a competent
appellate Jurisdiction, are, I believe, the only means by which Courts
of original Jurisdiction are rendered in any country fitting instruments
of Judicature.”

“Your Lordship will not therefore suppose that I mean to éast
any reflection upon the gentlemen who preside in the local Courts of
Ceylon, when I say, that it is contrary to all our experience of human
pature that they should be able to find in the recess of their own-
minds a sufficient motive for the exertion of that unremitting attention,
which is necessary for the investigation aud decision of the matters’
which come beture them, and of that imperturbable patience which
can alone control the movement- of indignation which the importunity,
folly, impertinence and knawery of Indian suitors and Indian V\utnesses
are calculated to excite.”

Every one who has any experience of our Courts will readily sub-
scribe to the truth of the above observations. He proceeds,

" “The expediency of local Judicatures, always ready to receive the
complaints of the people, cannot be disputed, provided, first, that the
opinion of a public whom the Judge respects, can be brought "to
bear upon him; for unless this can be done, his Court is an open
Court only in name, and all the evils of secret Judicature may be
expected.”

“Secondly, that there be some means of preserving the unity of
the law, which cannot fail to be impaired by the decisions of a number
of independent Judges, even though they should be animated solely
by that public spirit which is kept alive by the substantial publicity
of the tribunals.”

- “The latter purpose might perhaps be obtained at the cheapest rate
by means of an appellate tribunal resident at Colombo, to which the
records of cases tried by the Courts of original Jurisdiction might
be transmitted by the post; but such a tribunal could not be effectual,
even-for this purpose, unless a much- greater degree of method re-
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gulated’ the proceedings of the local Court than i now the case,-and
it would be almost powerless for the still more important purpose
of unpressmg upon the local Judge the consciousness of unremitting
supervision; and upon the suitors in this Court the assurance that
their just complaints will be attended to and redressed.”

«This will, I hope, be accomplished as completely as the’ state of
soclety in Ceylon will permit, by the recommendations respecting As-
sessors, and by sending the appellate Judge periodically to the places
where the causes were originally tried, and thus giving.the parties
and their witnesses the same cheap and easy access to him as they’
had to the Judge of original jurisdiction.”

In the mode which I have prescribed to myself, I shall now pro-
ceed to adduce authorities of high repute in favor of the prmclples
of these recommendations, or at least of that which declares *that in
all cases, the losing party should have every facility for appealing
from the decision of thetribunals having original jurisdiction.”

" A circuit appeal Court is altogether a new device and is opposed
to opinion in high quarters. Its results, in practice, as I will here-
after show, have been any thing but satisfactory. In like manner an
appeal from every order of a Court of original jurisdiction is with-
out precedent or authority, and is attended with so much inconve-
“nience and mischief that a limitation in this respect would be extremely
desirable. But before I do so, I shall just give Mr. Cameron's opi-
nion as to the value of the appellate Courts which were superseded by
the one which the Charter established on his recommendation. He
states in his Report,
. “The proceedings of the local Judges are very inefficiently con-
trolled by appellate _]udlcatures !
* . “There are four minor Courts of Appeal, one at Colombo, one at
Jaftna, one at Trincomalic and one at Galle,”

“Their constitution is still more defective than that of the Courts of
original jurisdiction. The Judges who preside in them, like those
whose decisions they are appointed to correct, have no education
adapted to their functions; they sit without Jury or Assessors, and
their proceedings attract less attention than those of the Courts of ori-
ginal jurisdiction. The minor Court of Appeal at Colombo may be
taken as an example.  The Judges who sit in it are four in number,
so their respongibility would be quartered, were it not so small as
to be practically indivisible. They are the Provincial Judge, the Sit-
ting Magistrate '(two of the functionaries from whom the appeal lies) )
the Commissioner’ of" Revenue, and the Collector of Customs, all per-

sons whose time ought to bc fullv oceupied wzth other duties.”
N W l:-
)

e
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«The high Court of appeal is better constituted than the Minor Courts
of appeal, so far as regards competency for the decision of legal ques-
tions, inasmuch as the two Judges of the Supreme Court are mem- .
bers of it. The other members are the Governor, the Chief Secre-
tary, and the Commisioner "of Revenue, who, as far as regards any
legitimate purposes of Judicature, are superfluous, and whose time .
ought to be occupied with other duties.”

«This Court is furnished by the 92nd section of the Charter of 1801,
-with very ample powers for correcting the mistakes and abuses of the
subordinate jurisdictions; but as it sits always at Colombo, its judg-
ments must in general be founded upon the records transmitted from
the Courts in which the suits have been originally decided, as the
- distance of most of these Courts from Colombo must make the bringing
of witnesses thither an operation so difficult and expensive as to be
beyond the means of ordinary suitors.”

“\When, therefore, I consider the general ignorance and dishonesty
of their native legal advisers, together with the servility of both towards
the Europeans in authority over them, it seems to me that the only
mode of combining that unity which is everywhere essential to an
appellate jurisdiction, considered as the ultimate expounder of the law,
with that ubiquity which in Ceylon it must possess, in order to be
effectually accessible to the native suitors, and effectually to control the
local judicatures, is to send one appeal Court on circuit through the
whole Island to hear and determine appeals in causes of all kinds;
and this is accordingly the measure  which your Lordship will find
recommended in its proper place.”

Let us now sce how far Bentham supports these views. The fol-
lowing are from him,

“In case of appeal, which in a case of this sort’ (he is speaking
of decision without external evidence) “ought ever to be allowed,

" to guard against ultimate misdecision, let it be incumbent on the Judge,
if so required, to officiate in the character of a deposing witness, and
in that character state the facts, subject to counter interrogation, ex-
actly in the same manner as any other witness.”

“Even in the first instance” (that is in case “the only perceptions
~on which the decision concerning the fact is grounded, are perceptions
obtained by the Judge himself, without any report made to him by
any other person, in the character of a percipient witness”) “if the
judicatory lies as it ought if possible to be 8o constructed as to admit
and contain an audience, in pronouncing his decision, the Judge might
and ought to deliver; in his character of percipient witness, in the
face of that audience, the facts which that decision takes for its grounds.”



-«Many, as will be seen, are the cases in which to lLelp form the
ground of decision, cognizance of this or that matter of fact is, under -
every system of law, obtained, in the way of iinmediate perception, hy
men occupied in the exercise of judicial functions; but in these cases, .
perception constituting but a part of the ground of decision, and
forming no more than a sort of supplement to testimony, they come
not under the head of decision without evidence.”

Under the head of “Publicity and Privacy” he says,

“The faculty of appeal may be apt to present itself as an effec-
tual succedancum to publicity in judicature. In many . countries, under
the Rome-sprung system in general” (hence the secrecy of our former
Minor Courts of Appeal) “under Anglican law in some instances, .
it is the actual, and in some, the only one.”

: “The utility of appeal in general, its efficacy in regard to the par-
ticular points here in question, will depend in no small degree upon
the arrangements made in relation to that branch of procedure; a
detail which belongs not to this work” (Rationale of Judicial Evidence.)

“ But that the faculty of appeal, however conducted, cannot operate
in any such way as to supersede the demand for publicity in the col-
lection of testimony, may cven in this place be made sufficiently evi-
dent by various considerations.”-

“Punishment or disapprobation experienced or apprehended from
the Judge above, in virtue of the appeal, operates, even without pub-
licity, as a check and remedy more or less effective against mis-
conduct (whether through mental weakness, improbity or negligence)
in the Judge below. But the Judge above, where is the check upon
misconduct on his part in any shape? What possible check so effec-
tual as publicity? and if the Court above is at the highest stage,
what other possible check is afforded by the nature of things.”

« Appeals without publicity, are an aggravation, rather than a re- .
medy; they serve but to lengthen the succession, the dull and useless
compnund; of despotism, procrastination, precipitation, caprice and neg-
ligence.”

One of the reasons which induced the introduction of Assessors
to the appellate Court, was to secure the publicity above referred to.
He also recommends appeal as a test for the ascertainment of the’
qualifications of Judges of original jurisdiction.

“Number of appeals from decisions grounded on the question of
fact; distinguishing. between the .cases in which the decision of tle
subordinate judicatory was, by the superordinate, affirmed purely and
simply, and those in which it was either reversed or modified ; and
in cases of diyers. appeals grounded on the same original decisivm,
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and presented to different judicatories; taking cognizance one after
another of the same fact,—showing the number of such successive appeals.”

“If in each instance, the evidence be exactly the same, and pre-
sented in the same shape; then upon the supposition of consummate
wisdom and probity on the part of the judicatory ultimately resorted
to in each case, together with sufficient ability in each instance, on
the part of the losing side, to carry the cause before an ulterior ju-
dicatory; all these assumptions being made, the proportion between
affirmed and reversed or modified, would exhibit the degree of ap-
titude, in all shapes taken together, on the part of the respective
subordinate _]udlcatorxes " Refuse appeal therefore, and the subordinate
Judicatories will remain secure from any exposure of their incompetency
or inaptitude, should any such exist.”

Mr. Cameron’s views stand still more strongly supported by what
Mr. James Mill, has said on the suhject (see article Jurisprudence in
the Encyclopzdia Britannica.)

“Of the use of appeal as a security against the misconduct of the
Judge, there is the less occasion to adduce any proof, because it seems
to be fully recognised by the practice of nations.”

“One thmg, ho“ever, which is most recognised by that practice is,
that if it is necessary in one sort of causes, so it is in every other,
without exception. Not a single reason can be given why it should
exist in one, set of cases, which is not equally strong to prove that
it should exist in every other.

“It is instructive to observe the cases in which it bas been sup-
posed that it ought to exist, and the cases in which it has been sup-
posed that, it might be omitted. The cases in which it has been thought
nccessary, are those which concern property of considerable value.
"Those in which it has been dispensed with, gre those which concern
property of inconsiderable -value. The first set of cases are those
which are of importance to the aristocratical class, the second are
those which are of no importance to that class. It is the aristocra-
tical class who have made the laws: they have accordingly declared
that the suits which were important to them should have the benefit
of appeal; the suits not important to them should not have the benefit
of appeal.”

“We recognize only one standard of importance, namely, influence .
upon human happiness and misery. The small sum of money for
which the suit of the poor man is instituted is commonly of much
greater importance to him, than the larger sum for which the suit of
the rich man is instituted to the rich. Again, for one rich man there .
are thousands and thousands of poor. I the calculation, then of per~



(29 )

fect bencvolence, the suits for the small sums, are not, as in the cal-
culation of perfect aristocracy, those of the least, or rather no im-
portance, they arc of ten thousand times greater importance than the
suits for the largest smms.”

“If an appeal ought to be had ; how many stages should there be
of appeal? This question, we imagine, is easily answered. If you go
for a second judgment, you should, if possible, go to the very best source ;
and if you go at once to the best source, why go any further?”

Sir E. Perry seems to be of a like opinion. He pays in his letter
to the Government of India:

“The modifications on the Commissioners’ plan which I would desire
to see introduced are, first to place the Court under the superin-
tendence of a Judge of equal rank and emoluments with the Judges
of the Supreme Court. He ought I think, to be a member of the
Supreme Court Bench; and if, as I pointed out in a former Minute, .
all the civil law business of the Presidency was transacted before a
single Judge in the first instance, and the appeal lay to the Bench
of three Judges, exactly the same check upon misdecision as now exists
in England would be introduced for the first time to India” He here
does not give the least hint of a restriction or limitation of appeal
though the Court of original jurisdiction is to be presided over by
one of the Judges of the Supreme Court.

The 19th and 20th recommendations of Mr. Cameror. relate to the
criminal jurisdiction of the Supreme Court as at present exercised,
and the 21st advises that the Supreme Court should have no other
original jurisdiction than the criminal jurisdiction so given.

The 22nd recommendation which proceeds to say, “that the Judges
of the Supreme Court, whether at Colombo or on circuit, shall receive
application in writing from-the Judges of original jurisdiction for
advice upon all matters of law and practice, and shall return answers
in writing thereto,” is clearly and manifestly wrong in principle. For,
to give an opinion, without discussion and argument, simply on the ap-
plication of a Judge of original juriediction, who tries to supply his
lack of learning from a superior source, instead of searching and finding
it out for himself; and then again possibly to sit in judgment in ap-
peal upon a decision pronounced upon such previously expressed opinion,
is obviously a most objectionable course of procedure as it is nothing
more or less than the appellate Judge reviewing his own opinion—
the judgment originally given being virtually the judgment of the
appellate Judge himself. Besides, this would enable every Judge of
original jurisdiction' to divest himself of all responsibility in the de-
cision of any point. of law that might come before him, by merely
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taking the opinion of the Supreme Court and acting in conformity
with it, and thus taking upon himself the determination of facts only.

The 23d bears upon the power to be given to the Supreme Court
to issue mandates &c; and the Charter has made ample provision in
in that respect, accordingly. '

The 24th recommendation is of no material importance to notice;
but the 25th, which is the last, as it has been followed in the Charter, .
and its operation depends on the contingency of comprehensive circuits
to be made by the Supreme Court; I shall quote at length.

«T recommend that the Judges of the Supreme Court shall look -
over the records of the Court of original Jurisdicton, and in case they
ghall observe that the law has been laid down differently, or that the
practice has varied in the different Courts of original jurisdiction, shall -
take a note thereof, and shall consult together thereon, and shall draw "
up a draft of such a declaratory law as the case may seem to them
to require, and submit the same to the Governor, who shall thereupon
pass, with the usual legislative forms, such law as the case may
seem to him and to those who may partake with him in the legislative
function to require, without prejudice however to the right of the
Governor, and such persons so partaking with him in the legislative
function, to legislate upon these, as upon all other subjects, without -
such recommendation” :
- The requirements of the charter in respect of the above recommens-
dation are contained in its 4Sth clause.

Having thus briefly stated the various recommendations made by
Mr. Commissioner Cameron, the reasons which he advanced for each
of those recommendations, as also the opinions of others of high and
indisputable authority so far as they go to support the principles on
which these recommendations are founded; I shall now proceed to
give a short outline of the Charter of 1833, whereby most of those
recommendations were carried into effect. Several of the recommen-
dations were rejected by the then Secretary of State for the Colonies -
as inexpedient and not likely to prove practically useful, (these it
will not be necessary to notice) and some have been but partially
followed. : ‘

The charter of 1833, in the first place, establishes a Supreme Court
for the entire Island with threc Judges, having an original eriminal
Jurisdiction to try all crimes and offences which the King’s Advocate
or Deputy King’s Advocate shall elect to prosecute before such Court.
(Clauses & and 40.) Hence it will be seen that the Supreme Court
is vested with a concurrent jurisdiction with the District Courts to
try any offence however trivial, provided the public prosecutor chooses
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“to bring it before that Court. But these triuls must be heard with
a Jury, This was the only original jurisdiction which vested in the
Supreme Court. It had mo other original Civil or Criminal Jurisdic-

 tion, except the power of issuing some of, what are called the prero-
gative writs. The Criminal Jurisdiction of the Supreme Couwrt was
~to be exercised in the District of Colombo ‘and in Circuits alone. For

“ this purpose the Island was-divided into a certain number of Circuits
. (Clause 18th) exclusive of the ‘District of Colombo.’

The Governor was then authorized to subdivide these circuits, with
the concurrence of the Judges of the Supreme court, into as many

. Districts as circumstances .might scem to require (Clause 19th) In
each of these Districts and in the District of Colombo was to be
established one. court of Original jurisdiction to have and determine
_all suits in which the defendant or defendants shall be resident within
_the District, or the act, matter or thing in respect of which such suit
.is brought, shall have been done within such district.

It was to have also a Criminal Jurisdiction, to enquire of all

_criminal causes committed wholly or in part within the district, and try
all criminal offences which shall not be punishable with Death or
Transportation or Banishment or Imprisonment for more than twelve
calendar months, or by whipping exceeding one hundred lashes, and
by fine exceeding ten pounds. So the District Courts, under the
charter, possessed the whole of the original Civil Jurisdiction, includ-
ing.Testamentary, Matrimonial and Revenue, and a Criminal Jurisdic-
tion in concurrence with the Supreme Court within certain very
indefinite limits, as there was no existing Criminal Code belonging to
the Island whieh clearly defined what are the offences which fell
within the punishments which the District Courts were empowered
to inflict. The power given by the 25th Clause to enquire into all
crimes and offences of whatever nature was supposed to vest in these
Courts the duties now exercised by coroners and Justices of the
Peace. The constitution of these courts was to be in entire accordance .

with Mr. Cameron’s recommendations, the Assessors always forming a

_component part of them; so that in the investigation of a criminal offence,
even when beyond the limits of their jurisdiction, the Assessors were
to be associated with the Judge—a most inconvenient mode of pro-
ceeding upon such an enquiry, as was proved in practice.

Such was the constitution of Original courts; and by the 17th Clause
of the Charter the Supreme Court was empowered to admit and enrol

- Advocates and Proctors to practice in that court, after examination
by one or more of its Judges; and the admission and enrolment of
 Advocates or Proctors for the District Courts were left to be regulated
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.+ by «General Rules “and{orders*to be made- by the same court (Clauses
ilh.lo ‘and 20.) %
s=r The 30th Clatme makes unpomnt provmon to .secure pﬂbhcxty of
- noceedlngs in the Dmnct OOnrt.s, and it is well deservmglof being
~.cited in full
s1 “And we furthar—.d:mct and appomt that every ' final “senteneé or
-ejudgment of :the said: District Courts: respeetively and- that:every
- interlocutory . order:-of -the said courts. having the -effect ofia-fmal
_sentence or judgmentand that every order of amy sueh court having
- the effeet -of postponing the final ‘decision of any cause or Preeecution
.:there. pending, and any - other order whichto the Judge of any sich
court may .appear-of -adequate importance shall by suech .Judge «be
- ;pronounced in Open Court and that such Judge shall-in. &l such
+ sages-gtate in the presence and hearing of the Assessors beforementiomed
<ewhat ave: the questions of Law and of Fact which have arisen: for
..Adjudication - and which ‘are to be decided upon any:guch oceasion
.- together. with his opinion ‘upon every such question with the greunds
. and. . reason of every- such opinion and that every sugh: Assessor. shall
.alsa. in_open court .and in the presence and hearipg ;of . the Judge
and. the other Assessors declare his opinion and deliver his:vote. upon
ezwh and every questlon which the Judge shall - hawe: previously
declmed to, have arisen for adjudication whether-sugh questions shall
_.relate. to any matter of Law or to any matter. of .fact. Provided
nevertheless that in case of any difference of opinion between .any such
Judge and the majority or the whole of such -Assesgors upon.any
B questlon of Law or of fact depending . before.. any. such . Distriet -Court
..the opinion, of such. Judge shall. prevail and shall <he itaken: as :the
. rentence Judgment or order, of- the-whele - Court, Buk-inevery. such
"case a Record shall be, made and preserved -among the Records’ .of
the said. court. of the quesuons declared by -the . Judge :to ‘Thave:axisen
1or adjudlcetxun and of the. vote .of 'su¢h Judge s.nd; of . aevely mch
Asseswr upon each such guestion” “+ .., .- PYOCERNPERRNI R g
Having thus - disposed of - Original “Tribtinals, the Churteﬁ proceeds
to establish one Appellate tribunal for the whale Island«the: Supreme
s omb—dlregtmg the hearing of appeals en-¢ireuit, half yesrly (except-
. g in Colombg) at particular Civil. sessions; to -be holden by the
-said court, by somae, one .of its three duggts-(clanses81 and 32.) At
_the hearmg of such. appeals three Assesaebewebe taibe associated with
-the Judge. . The 35th, 37th and 38th elpusesslefini the:mode . in which
< uppeals, both civil and criminal, -are to:: bev heand; and: how: Judgment
is to be pronounced. These clauges,xun. ghaws: 1 sousre
_ “And we do. further direct and appoint.that ‘at-every eivil sessions
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of the said Supreme Court so to be holden as aforesaid on every such
circuit the said court shall proceed to hear and determise all Appeals
which may be then depending from any sentence, Judgment, Decree
or order of any district court within the limits of such circuit, and to
‘affirm reverse correct alter and vary every such sentence Judgment
Decree or order according to law, and if necessary to remand to the
district court for further hearing or for the admission of any further
evidence any cause suit or action, in which any such appeal as aforesaid
-shall have been brought and upon hearing every such appeal it shal}
also be competent to the said Supreme Court to receive and admit or
to exclude and reject new evidence touching the matters at issue in
#ny such original cause suit or Action as justice may require™
. “And we do further direct declare and appoint that the Judge of
the Supreme Court holding any such civil sessions thereof as aforesaid
on any such circuit shall in opem court state and declare in the
presence and hearing of the Assessors beforementioned what are the
questions of law and of Fact arising for edjudication upm avary
Appeal brought before the said Supreme Court at suach sessioms and
which are then to be decided and shall then pronounce his opinion
upon every suech question with the grounds and ressons of every such
opinion, and that every such Assessor shall thereupon also in open
court and in the presence and hearing of such Judge and the other
Assessors declare his opinion and deliver his vote upon such and every . -
questlon which the Judge shall have previously declared to lave
arisen for adjudication whether such question shail relate to any
matter of law or any matter of fact. And in case of any difference
of opinion between any such Judge and the majority or the whale.
of such Assessors upon any question of law or of fact depending upon
such Appeal, the opinion of such Judge shall prevail and shall be
taken as the sentence, judgement or order of the whole court but in
every such case a Record shall be made and presgrved among the
Records of the said Supreme Court, of the questions declared by the
Judge to have arisen for Adjudication and of the vote of such
Judge and of every such Assessor upon every such question.”
. “And we do further direct ordain and appoint that at every criminal
gessions of the said Supreme Court to be holden on any such cirenit as,
aforesaid such court shall proceed to hear and determine all Appeals
which may be then depending from any sentence or judgement pro-
nounced by amy district court within the limits of any such -circuit
in any criminal prosecution and to affirm reverse correct alter and vary
-every such sentenceand judgment according to law. And upon hearing
of every such Appeal it ehall also be competent to the said Suprems
: - B
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Court-to receive and ‘admit or to exclude and reject new evidenoe
touching the matters at issue in any . such - orxgmal .prosécution as
justice may require,” . - ’
- The 47th Clause mthoruzes a Judge of .the Supreme Court on circuit '
to reserve -questions of law, pleading, evidence or practice of doubt
-or difficulty for thedecision of theJudges colleetu ely at general sessions
to bhe holden at Colombo. - - . . 3

Clause 52 allows an "Appeal to His Majesty in’ Prwy ("ouncxl fmm
the Supreme Court, in any suit above the value of £500; reserving
‘however by the 53d clause to His Majesty, a right to entertain any
appeal of whatsoever kind, when he deemed it fit to do so.

-Such were the principal and important provisions of the Charter
‘made ini accordance with Mr. Cameron’s recommendations. . The Rules
of ~procedure framed by the Judges of the Supreme Court to.give
effect to the Provisions of the Charter require the district judges not
only to pronounce their judgments in open Court, but also direct such
judgments to be recorded stating the grounds on which they - proceed,
while no.such rule of ‘this last mentioned description spphed to wdg- .
ments pronounced by the Supreme Court itself. -

Tt would be both tedious and unprofitable to enter into a «’letml of
the ‘rules of Procedure and of Pleading which have been enacted by
the Supreme Court at various periods for the district courts, snd thé
"Fables of Feés which it has framed as payable to the practitioners of
those courts. "The rules themselves are pretty voluminous and com-
plicated, ‘'and they certainly introduced a system of pleading and °
procedure franght with a great many technicalitics which rendered the
objects which the Charter had in view (the administration of speedy,
accessible and cheap justice) almost utterly nugatory. ‘Written pleadings,
otions, notices, arrests, interpleaders, postponements, ‘appeals from
every order, judgment and ruling, however unimportant, - (which last
héwever is equally imputable to the Charter itself) the liberty allowed
to the practioners, to argue, answer, reply at any length upon any
point of law or fact, and in every case, civil or criminal, however
trivial, admitted of so much delay and expence, and rendered the
pleadings and proceedings so voluminous, intricate and: lengthy, that
cases however simple took sometimes years before they could come
to a hearing and final decision; whenever one of the parties desired -
eo to prolong proceedings. Thus the courts became clogged with
business, and that business fell into ‘eonsiderable arreary the Supreme
€outt itself was inundated with Appeals, and foind ‘that the liberty
of appeal was considerably abused. Thé only body ‘that seemed to
Ghrive and prosper under the system appeared to be :the - profession;
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Every one-else was dissatisfied; for, the suitor- nsturally thought that
tardy - and expensive justice - was ' even: worbe than.cheap injustice:
The very involved proceedings in the district courts, the attempt “to:
. carry-out a system of special pleading, by imeans of Proctors  of:
whom ‘most did not in the least understand or comprehend it; the:
. artifieial  system of procedure which gave room te all kinds of motions.
and applications, left such ample opportunity to. delay: and to. defest
- avparty upon pure technicalities, that the obtsinment of justice became"
‘s mwtter: of ‘simple probabilities, of - which the - chances were over~
whelmingly against it.. A decision in the district court by no means
. amsured the successful party of the safety of his:cause. The technical
. gystem ' found so much favour. with the Supreme Court that no' bedy
Enew wlhiat flaw, what mismanagement might not. be. discovered in sa’
much: comphcatad proceedings by the ingenuity of counsel employed:
to:argue.in appeal. The finding of a district. conrt, even of a matter
of .fact upon:conflicting evidence, was not safe.. With - such finding
there was nothing to prevent the Judge of the Appellate Court inter-
fermg, toany extent. . I do not mean here to say that it was not a-
- wise provision of the Charter to have allowed. an appeal from -a
- Gourt-.of Original Jurisdiction upon a matter of fact, but I venture
. to+ doolare that it is mot a wise or prudeut course- for the appellate
judge to set. aslde the finding of such a court and substitute another,
unless. such- finding be against evidence or be grounded on insufficient
evidence., -The interference .of the Supreme Court would be perfectly
Jjustifiable in cases similar to those in which a Superior Court of
Enohnd would, grant a new trial, notw1thstandmg the finding of a
Jury, in a civil suit, and nothing short of this could justify its inter-,
ferente, ;in.. my. opinion. To .guess. at. the truth of evidence heard
before. anather court, merely vpon reading that evidence as recorded,
ig-an- extremely hazardows attempt; nor do I believe, that the framers
of -the chartar contemplated. any' such. course, but allowed the appeal.-
with the - view of. enabling the Supreme Court, whenever .a doult:
appeared a8, to the correctness of the finding, to rehear the evi-
dence already -taken, .or -to: take - additional evidepce; - and _then de-
cide. 'LT'he effect of such interference was that every. party defeated,
in the district court, ‘whether upon a point of fact or law, took the.
chance of -an..appeal; though he.did not see his way through clearly,
nor could . make .any, icertain calenlation as to what the nltimate result
would be. 'Fhug;the. liborty of appeal was grossly misused, and the Sus,
preme Court;itself, falt nngomfortable under the burden of its, labours,
which in a grést measuye. jt htought upon itself;, while confidence- in
the lower tribunads Was: very-censiderably. shaken, Independent. of thig
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it is mo less true, that mucli of the confusion, delsy, mistake and:- miss.
mm:gement was .also attributable to the imperfections of those: whoi
were appointed to. administer justice in the district courta. How .conld!
men who never read or understood law, Rules of pleadmg -and ewi-
dence, be expected to work ous & technical eystem and: mete owtjustics >
accordmg to law? It was quite & hap-bazard work with them; - They:
groped in the dark; and if they happened to stumble over some. iyrpadi-«
ment, intentiopally. or. ageidentally placed in their way, -it was-an matter:
for _wonder, Anpthw evil that added still more: to this embarassment:
wgs the inadequacy of most of the establishments, either. by the: sinall< >
Tess, of the number of officers allotted to them, or the wanti: ofwiffie
cignt. qqahﬁahons on the part-of such -officers to - perform the: dumtiss:y -
of, their respective offices with efficiency and dispetch. Most; ofidlitse :
officers had been drafted 6wt to the District Court establishméemts ftom
the . _ﬂm_l;shnd Courts of Magistrates and Provincial Judges, pdd owere
accustomed t0°a most imperfect method of conducting busimess; <5
At wxll hence be perceived that matters, as they then stood: kequired -
amendment; the evils were obvious and palpable, the :gfiswAnees wof :
suitors greet, and. both the Government and the Legislstaref8lt it to e
their duty to provide a remedy and afford relief. Now let ugimee the
mode which . they adopted and pursued to grant tlnp nahefc'andsﬁm::
brings me to . the third Head of my enquiry. dohers wn

CHAPTER I

SUPPOSED GROUNDS AND REASONS, THAT LED TO A PARTIAL nnvwnow'f
FROM THE CHARTER oF 1883 unpEr THE LEGISLATIVI! ENAc'mzm'
OF 1843—mrwc'rs OF sucn m:nnmn.
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No doubt the sta’ce of thingtgs abave dqscubed nqqmre@ a Jeroedy, -
and an effective remedy. The ‘hardghipe. imposed upen;:the . litigant,
the expense, the delay, the tronble, the uncertainty were too:grest sod
apparent to be denied or overlooked. A case in the District Court; -
in point of duration could occasionally, nay.often, enter into compe-
tition with a chancery suit. Frequently even.s period. of 10 or 12
years did not. put-p final termination -to & suif.:. Our legislators there-
fore bestirred themgelves to seek for a remedy, and to bestow. on the
Island another instalment of Law reform ;. but iutterly: forgetful of the
duty of enquiry -into the causes and . originof 1¢he 'existing evils and
the obligation: to abide by the real referms: which had, slready been -
introduced upon .good and sound principles, approved. by all enlight-
ened law reformers, they cast their.:eyes . abroad. inte foreign
lands to see how things were being done there, and’ very.-naturally .
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their eyes rested ‘on the mother: eounﬁ'y——mé&er/ ‘country  as regards
Europeans® sad:“the ‘ruling- country ds rdgards - natives-~—England.-* fn"
Enigland-tlidy ssw- four descriptions of Judichil ‘Ofides’ which had no 3%-7
istepce: chere; Justices 'of the Peace, Coroners; Police Maglstratee and”’
Conmuissioners- of - the Couits of Requests, pdéa!ss&ﬂg -various powers
and.; Qischarging ‘several ‘duties relating to:the: itdnnms;ration of  justice -
as issgigned: to cach class; with some benefit to. the: public.- However, °
they bestowed tio thought: and mede no™ ehiifry a8 ‘to “how they'
came::tovexist there, and ‘the circumstanices - whidh' miintained “thent.
Ot theen:- lhgldatofa, at least those who buginaie& the !egnshtlon of
1848k this® yespéct, no'great jurists evideéntly, had ‘most - probably s "
_ nstamb pwhleetmn and sttachment for the' institutions which-existed *
in::dlieir owni- comntry, and never drsamt of questioping the’ wisddm'”
whicht estallished them—an act of impiety ‘whiéh ' they would not‘ for >
the:-world perpetrate, particularly at so grest 4 distaiice from’the Tand-’
of their birth;-when every reminiscence and:sdsveidtioh 6f theit: ba‘ﬂier K
yéxrsimade thém almost blind to the defécts of am tﬁmgs wnichf
long obisiMed:snd continued there. - - o

«Bt owais 3ifdr-more philosophic minds, those w!’xo prébee&e& upon -
fixed <prirsiptes, “uninfluenced by any exmting prejudices and ‘attach-*
menits to: phrseé o different course. ‘With “our then legislators,” love
of couptry and attachment to old institutions predominated and they
cared not to enquire into the reasons which led to the abolition of
our former system, but went headlong to engraft upon the charter
system another utterly_ incompatible with its acknowledged . principles .
and Ieadmg to the same co;\fuslon, lmcemnnty and 1nisdecision which
the former almed to obvmte ,;md. pn;\eny , U

I shall now proceed to notice the altemtlons and amendmenta wluch
the 1egiataﬂoh UNI“B%’ mtmduoeﬂ”'fn “prilet ‘to see how “far thev ate
compatible “With thé true principlest Lo law ‘reform, “and v\fterem ~they
tranxvreﬂs*’thef réles which: tr\lfe ‘htw ‘reﬁ)rmera seek to enforc& amd,d
egtabhsh S wmds omosear A .

One nf the Ordinarices peseed in’ tbat year was “to- prowde for’
the ‘better ‘holding of Inquests™ and-so far as this * At poes, it makes’
no infringment of s rulesron which Mr Cameroii ‘grownded his re-:-
commendations.’ ¥ sy ‘thdical defect -is to be:fondril bhe Chatter -
of - 1838, it ;is? ity woadyv:lof ever-simplicity. Tk conferved vpon -
one Court -the - 'whole:lof 1the  Jutisdietion, eivil i ceiitinal < e, which "
in-any wxyﬂsta‘oﬂi ebndactedrwith legal enquiry: ‘atid - administration. .-
“erising withins distidutjcand-witli‘jealous care prevented thexe- being i
any move than ohe'1égal furrctioary in- each district, and at the heid:«
of each Cowrti~ No::confusion, i nu: collision or conflict, no- mmrxaxmm
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oould by any possibility be expected by the appointmeént of a Coroner
or Deputy Coroners to each of the districts, and therefore the Or-
dinance which created these officers, prescrited the various duties and
directed the mode of their proceedings, did by no means affect the
principles of the Charter, ‘and might therefore be safely pronounced to
ke an improvement. If in the course of an enquiry instituted by a
Coroner, an offence be discovered, it must be one which must be pro-
secuted before the Supreme Court, and can have no relation to ‘the-
criminal jurisdiction of the local Courts as limited by the Charter.
" Another of the Ordinances of this year created Justices of the Peace;
or at least conferred on the Governor the power to create them with'
- limited powers.  Within the limitation of power as defined in the Or+"
dinance, that is, to enquire and commit for trial before the District
or Supreme Court criminal offenders; to arrest and detain them; and
generally to take measures to preserve the peace; but with ne juris-
diction to try or punish; this may also be rightly deemed a proper
and beneficial amendment of the Charter, which- is not liable to pro-
duce any evil by way of collision of jurisdiction, or uncertainty. It
was, in my opinion, a mistake to have confined the exercise of every
power in reference to a criminal offender to one functionary in & dis-
trict, by the Charter, though it was a wise precaution not to give a
divided jurisdiction to two or more functionaries to try and punish
within the same district, excepting in the few offences- which were
made triable before the Supreme « ourt. When restricted to one, un-
avoidable absence, sickness or other cause left a district totally unpro-
tected, without any functionary having power even to isstte an urgent
process, or to institute an enquiry into a serious offence that- demanded’
ipstant preliminary investigation. This Ordinance therefore mny safely
be declared a beneficial picce of legislation

Another of the legislative Acts of the year was the one to “alter
and amend ix certain respects the constitution of the Supreme Court, the
power of the Judges thereof and the manner of proceeding therein, ' This
Ordinance simply makes scme important improvements on the ( harter
of 1833, in perfect consistency with its principles, supplies -some of
its omissions, removes certain doubts which seemed to arice from a
strict interpretation of its provisions, obviates some unnecessary res-
trictions which it apparently imposed, and may le generally considered
as a very useful piece of law reform. It scems uiinecessary to enter into
its merits. "It infringes none of the princxples on wlnch the Charter
, was based.

Akin to the above is the Ordinanée No. 12 “to make cetrtain als

t»{atlons in the constitution of the District Counats.”
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There are many things in this Ordinance which cannot be viewed '
in the;light:of true reforms. The first clause authorizes the Governor
to’ appq;nt more than one District Judge to one Court. There appears
to -have been no urgent call or necessity. for such a course; the creation
of mare than one Judge of original jurisdiction to' one Court. If
" the .business arising in a District Court was too much for speedy

ch by one Judge, a re-division of the district was the natural
remedy.. The unity of the law could be better preserved while one
Judge.decided all the cases coming before a Court than when two de-
termine cages simultaneously, one independent of the other. It was
however supposed, I believe, that by establishing more Courts with -
a.single Judge to each, an additional expense would be incurred to
furpish . them with establishments; but this consideration should have
bad no weight, if it infringed an important principle. The power °
given to the Governor by this clause, however, has never been ex-
erc;sed, and, I think, wisely. If it had been; in one and the same Court’
one might have seen probably, one Judge lay dowri the law one way,
and the other another way; one construe a rule of Practice or an Or:
dinance differently from the other; one giving implicit credence and
pethaps commending a witness for his truthfulness; while the same
witness . when called before the other is discredited and his ev1dence
rejected - as false. When a like oontranety happens in distant tri-
bunals situste in two different districts it is not productive of so much
‘mischief; 2s' the suitors and practitioners can guide themselves ac-
cording to the opinion entertained by each Court if they do not con-
gider . it. worth their while to ineur the expenses of an appeal to
test their: correctness, reconcile the difference, and produce uniformity.
If amy such provision as the appointment of an additional Judge was
at all necessary, an Assistant or Deputy Judge in complete subordi-
nation te the principal Judge, - to eonduct easy and routine business
under. this latter’s. gmdance, instruction and suspervision would have
been far preferable. This is. what Mr. James Mill suggests.

« As. the Judgment seat  should never be empty, for the need of
staying injustice is mnot confined - to times and seasbns, and as one
Judge may be sometimes ill, sometimes called to a distance even by
the duties of his office, provision ought to be made to supply his place.
For this purpose, the proper expedient is a deputy. That the deputy
should well perform :his duty, the best security is that he should be
chosen and employed by the Judge, the Judge being responsible for
the acts of the deputy as his own. Whatever it be which the Judge
eannot do, ori cennet' conveniently. do, in that he may employ his de-
puty. If there is a -great influx-of couses; the -deputy may be emé
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ployed in some of the least complex and difficult. Tf there is any bu-
#iness not of first rate importance requiring the presence of the Judge
&t a distance, the delegation of the deputy or deputies is the proper
resource.” o
The eecond clause is open to still graver objections. In the first
portion, it proceeds to re-assign the limits of the criminal jurisdiction
of District Courts in these words “ Each of the said Courts shall have
full power and authority to enquire of all crimes and offences what-~
soever committed wholly or in part within the district to which such
Court may belong and which shall not according to any law now eor
hereafter to be in force within this Island, be punishable with death
or transportation or banishment or imprisonment with or without hard
labour for more than 12 calendar months or by whipping exceeding
fifty lashes or by fine exceeding twenty pounds.” The change consists
here simply in giving more power to fine and less power to lash, but
the jurisdiction has been left as ill defined as before, and I should be
- glad to know whether there is one learned lawyer in the Island, the
Judges of the Supreme Court inclusive, who is capable of explaining
“ what specific crimes or offences (excepting a very few mentioned in
our local laws) fall within the jurisdiction of the District Court and
not triable also by the Police Court, or what ought only' to be tried
before the Supreme Court. .
. The latter part of the same clause introduces an inconvenient res-
triction which never existed before. For, it goes on to say, “It shall not
be competent for any District Court to try any person for any cfime
or offence who shall not have been committed for trial before such
Court by some competent Justice of the Peace or unless an informa-
tion in the name of the Queen’s Advoeate and signed by the Queen's
Advocate or some Deputy Queen's Advocate empowered to act within
such District shall be exhibited in such Court agsinst stich person.”
Now, the object which Mr. Cameron always kept steadily™ in’ view’
was to give full liberty to every person who felt himeelf aggrieved
by an injury to have immediate access to the Judge who had the cog-
nizance of his cause, and obtain any relief to which he might be entitled,
without intermediate delay, expense or trouble. This requitement en-
tirely debars such a course. In the first place the injured party is
obliged to apply to a Justice of the Peace, the accused is to be broight
up before him, a preliminary enquiry is to be gone through, and in the
event of a committal, to lodge another plaint for thé purpose of a trial
before the District Court. This course creates ‘a prolongation of the
investigation, the inconvenience of repeated sttendances of parties and
Witneases and consequent trouble and e::pehﬁsg,';“Mpreg‘;fgr‘l the business
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aud trouble of the Judge himself is unnecessanly and uselessl 2
mcreased, and impartial enquiry and adjudication rendered doubtful. In
many districts the Justice of the Peace whose duty it is to make this
prelnmnary -enquiry and take proceedings ig the very individual- who
fills the ‘office of Police Magistrate and of District J udge. Often he will
ﬁn 1 complamt overcharged and exaggerated and the offence to bé
one tmble before the Police Court when reduced. to_ its proper mag-
mtude, In such a case he will have to refer the complainant to the
Pohce Court, and his labour is lost; for he w1ll have as Police
Magistrate to enter upon a fresh trial of the cause. If the case
however be found to be one which ought to be tried before tha
District Court; still, he will be obliged as the Judge of that Court
th rehear the evidence; and that with a prevnous bias arising . from
concfnslo@ drawn from a former enquiry, which will often lea(Lt,q

p;l rficial ;nvestxgatlon and hasty conviction from which a; prl.soner
ou t tq l)e protected Even when these last mentxom:d dl.sadvantageqv
have _no e:slst.enca ; still, the repeated attendance of parties and wit-
“is_in itself an evil; the delay creates opportunity for. tampermg
'tnesqes'and the defeat of Justlce. This therefore is no nn-
provement,' hut must be injurious in its operation.

The first part ‘of the 3d clause which authorizes the prosecution
of offences. beforg the District Court without the intervention of the
Queen’s Advocate, is a beneficial amendment of the Charter which con~
ﬁned, the limita of such prosecution to “breaches of the Peace, Petty
agsanlts, ang other Minor offences of the like nacure,” but the latter
part. Gf the. clause which empowers the Queen’s Advocate to intervene
whegpwet e thinks. fit and. stop. a.prosecution is highly objectionable.
If. thg igtervention was for the. purpose of promoting the ends of
justice. gnd:, ,05 ;nakmg the prosecution effectual, then it certainly would
daserve ;Praisg;. hut. the _power thus given can also be perverted - for

the purpose of preventing & party from obtaining criminal justice.
Undet 8 snmlar power thus conferred on the Queen’s Advocate, I
have. known of an msty.nc.e in which the Queen’s Advocate actuslly
interfered and prevonted the. prosecutlon of a toll-renter though he
was. openly and _daily employed in exacting illegal toll. . So. soon as
a plaint was entgred, in ¢ame the Deputy to the Queen’s Advocate
and stopped ‘the prosecutton, without the remotest intention of carrying
it on himself, but for purpose of securing the Government from
loss, by | extending his protectron to the party about to.be prose-
cuted, who otherwm‘e ‘under, the peculiar nature of his contract with
'Govemmeﬂt, would ‘have been entitled to demand compensation. The
clsuse. in queeuon, ‘therefore, shonld have gone further and given to

F




the private prosecutor liberty to proceed with the’ prosecution. if the
Queen's Advocate neglected to take steps within reasonable time.
“The power thus given to the public prosecutor is that which the 4!th
‘clause of the Charter expressly took away from the Supreme Court
in these words.

«Tt shall not be lawful for the esaid Snpreme Court nor for any
-Judge thereof in any case to grant an In_]uncuon to prevent any
‘person from suing or prosecutmg a suit in any District Court or to
prevent any party to any suit, in any District Court from appealing
or prosecuting an Appesl to any Court of Appeal, or to prevent any
‘party to any suit in any Court of Original Jurisdiction, o in any
Court of Appeal from insisting upon any ground of Action, Defence
or Appeal.”

Tn Council, this provision of the Ordinance was, I beheve, objected
to, asinvesting the Queen’s Advocate with too extensive a power of
which he might possibly make an abusive use; but the answer re-
turned to this objection was, that that would be presuming the pro-
‘bable misconduct of & high publi¢ officer; while none stich was ever
likely- to occur. This answer contains an argument which cannot
safely have any weight with the legislator. Never shotld the legise
dature spare one restraint, one single check calculated to secure good
conduct, on the presumed virtuous conduct of an officer entrusted with
a weighty and important duty, if for want of such restraint or check
there is the least possibility of the occurrence of such misconduct
which must be left without correction and without punishment. Hence
it is that the Charter conferred the liberty of appeal on se extensive
a scale and without limitation; and prevented prohibition even by the
‘Supreme Court oh any gtound whatsoever.

The 5th clause of the Ordinance enacts a penalty for proceedmg
in a District Court in any suit which could have been brought in
a Court of Requests, by way of loss of all costs incurred, when the
Jjudgment is in favor of Plaintiff; and by giving the defendant double
costs when judgment is entered in favor of this latter. If the legis-
lature declared that in the former event plaintiff shall recover no
more costs than he could have recovered from the defendant in the
Court of Requests, it would have been something reasonable and sufs
ficient to deter a party from uonecessarily resorting to the District
Court; but there appears to be no good reason for tresting a man
who does 8o, almost like a eriminal and offender and inflicting upon
mpon him a punishment as a delinquent whether his claim was &
just onme or mot. It would have been very considerably better to have
-prchibited entirely the resort to a District Court in such a case.-
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This theréfore looks very much like random legislation; whim occu- .
pying the seat of reason and prmclple.

The clauses from 6th to 12th require no partlcular notice. The 13t.h
clause empowers the Judge to state his opinion either before or after
Assessors, while the Charter required him always to pre-intimate it.
This was intended, I suppose, to prevent (when the Judge really
wished the assistance of a free and candid opinion on the part of
the Assessors) the giving of a mere mechanical assent, which had
grown to be a common habit and practice. There is nothing objec-
tionable in the provision, although this course is calculated to place
the unfortuuate Assessors occasionally in the awkward predicament of
making a random guess, which however the Judge need not adopt if
contrary to his own impression. If it confirms his, of course, it gives
him more confidence as to his being correct. The 14th clause makes
a very wholesome provision, enabling the Court to examine parties to
8 suit and to punish for any false statement. The remaining clauses
contain nothing very material to our present enquiry,

The next Ordinance of 1843 which deserves notice, is the llth
entitled “An Ordinance to allow appeal to be heard with consent of
paities at Colombo and to allow in certain cases an appeal to the
collective Court from the decision of a single Judge of the Supreme
Court &c.” This is an Ordinance which can be spoken of in lan-
guage of the highest commendation, as things then stood. The first
clause of it allows liberty to. hear appeals in Colombo instead of on
circuit, by consent of parties. When I come to the 4th head of my
subject, I think I shall be able to prove, almost to a demonstration,
that all appeals should be heard in Colombo, and that there should
be no Circuit Court of Appeal.

The second clause enjoined on the Supreme Court the duty of en-
tering on the “records of their judgments, the grounds and reasons
theréof ” ~'As regards District Courts, this duty was imposed on them
by a Rule which the Judges of the Supreme Court had laid down on
that behalf, but they had failed to _impose & like obligation on them-
selves (which would show that it is much easier to prescribe duties to
othérs than to recognize our own) and very often omitted to perform
a like task. A judgment without a single ground or reason was ut-
terly valueless to settle any point of law, and unsatisfactory, inas-
much as it does not show how it was arrived at. By some strange
mistake the provxslons of this clause as well as those of the mext, Ly
defect of wording, were confined to appeals heard at Colombo, though
it was never so mtended. As this clause gives reason in full, for its
enar'tment I shall give it at length: '
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. 2 « And wheréas by the Charter of King William the Fourth
dated the 18th day of February 1833 the Judge of the Supreme Court
, liolding civil sessions thereof is only required to state in'open‘Oom‘t
“and in the hearing of the Assessors associated with him the questions
arising for adjudlcatxon, and his opxmon, and the grounds and' reasons
: of his opinion thereupon; and it is only in case of a differerice’ ‘of
opinion between the Judge and the Assessors that any record of Btich
questions or of the vote of the Judge and Assessors is required. Ahd
~ whereas District Judges cannot conveniently attend at every sessions
. of the Supreme Court at which appeals from their decisions are heard,
’mm especially when such appeals are heard at Colombo under the
. provisions of the preceding clause, but it is highly expedient that they
‘ ‘should be accurately informed of the grounds and reasons of every re-
” wergal, modification or alterstion, and im certain cases of every affir.
* mation of their decisions. It is therefore hereby further enacted that
_ “whénever the Supreme Court or any Judge thereof sitting with three
Assessors at Colombo upon the hearing of any appeal from any Dis-
trict’ Court in any other than its criminal jurisdiction shall reverse,
, modlfy or alter the decision of such District Court, the grounds ‘and
~ ‘reasons of such reversal, modification or alteration shall be entered in
the record of the judgment, decree or order of the said Supreme Oourt
_ or guch Judge thereof, and whenever the Supreme Court or sany such
 Judge thereof ehall at the hearing of any such appeal as aforesaid
affirm the decision of the District Court the grounds and reasons of
such affirmation shall in like manner be entered in such record as
~ aforesaid in every case where the decision of the District Court shall
_appear from the record of euch District Court to have been given
upon any point of Law or Practice which shall have been contested
in such District Court or where such affirmation shall proceed upon
‘any ground not stated in the Record of the District Court a’.s the
ground upon which the decision thereof shall have been given."

The Third clause grants an appeal from the judgment of one ap-
pellate Judge to the Collective Court when the grounds and reasons
given by a single Judge are bad in law. Prior to the passing of -
this Ordinance, a judgment delivered by the Appeal Court, even by a
single Judge of it, was final, except in the very small class of cases
appealable to the Queen in Council, and whether bad in law or not,
was assumed to be correct. This clause also I’ shall cite at length.

. 8. “And it is further enacted that it shall be lawful for any party
" who shall be dissatisfied with the grounds and reasons so emtered in
_the record as aforesaid upon the hearing of any #ppeal by the Supreme
"Court on circuit or by a Judge thereof sitting #t'Colonbo with ' three
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.sApsessors by reason of their being considered erroneous in Law in
& matter or matters substantially aftectmg the merits of the case to
-appeal from the Judgment Decree or order founded on such grounds
_ang regsons by Petition to the Judges of the Supreme Court collectively
st their General Sessions assigning specmlly in such petition the al-
leged error or errors of Law contained in such grounds and reascns
;qi praying that the Judgment' Decree or order may be revised
gorrected varied or altered by reason of such a]leged error or
ermrs in law and the said judges at such general seseions shall hear
determine and dispose of such appeals according to law and shall enter,
n. the recard of their Judgment Decree or Order the reasons and
grounds thereof. Provided always that no such Appeal shall he
sllowed or entertained unless the error or errors complained of ahall
..be. clearly and distinctly stated in the Petition of Appeal and a duly
. sdmitted Advocate of the Supreme Court shall have endorsed
.-therean a Certificate that in his opinion such error or errors are
a;matter or, matters substantially affecting the merits of the case
and. that the Judgment Decrees or order appealed against ought to
: be reyersed gorrected varied or altered by reason of such error or
. errars. .nqr unless the party or parties Appellant shall have lodged
. their,, . Petition of appeal with the Registrar or some Deputy Registrar
. of the Supreme Court within twenty days after the date of the
Jndgment decree or ‘order against which such party or parties is or
are_desirous to appeal exclusive of the day on which such judgment
+» Gegree or order appealed against was given and of the day of filing
... mmch. Pehﬁon. And the said Judges of the Supreme Court shall not
~.unless, they. shall in some epecial cause to the contrary hear any
-such -Appeal unless a duly admitted Advocate of the Supreme Court
. :shall be present and prepared to argue the same at such time as the
--sae;-shall come on for hearing.”

This clause is hampered with 8o many restrictions as to lead ome
-to the belief that some interested party must have insidiously intro-
duced. them for the purpose of throwing as many impediments as
possible in. the way of the appeal which it purports to allow. If
the errors. complained of are to be clearly and distinctly stated and
“moreover required to be certified by an Advocate of the Supreme
Court, why shounld there have been introduced the further prerequi-
gite of an argument in absence of “some special cause” which may
-mean. any: thing or nothing. This however creates two stages of
-Appeal,.. oléqctionable therefore on principle as explained by Bentham
&c,; but the, provision of a second stage of appeal was found

. -sbeolutely necesspry. to_ mamtam the unity of the law o far as is
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practicable. 8o long as a Circuit Court of Appeal exists, nothing.
prevents a Judge from laying down a different rule of law frem
his brother Judge or Judges, or in fact all the three Judges enter=
taining three different opinions on one and the same point of law.
So, though the court of appeal was one, there was no impediment to
diversity, and practically it led to the creation of perplexity and to the
embarassment of the judges of original juriediction. Hence the suggestion
for a second stage of appeal in order to secure uniformity. But I shalt
shew in my concluding chapter that if cireuits be discontinued this
, hecessity will no longer exist, and appeals can be beneficially reduced
to one single stage. The remaining portion of this Ordinance is of
0 consequence to our present subject.

- The two Ordinances, which introduced a radical change into the
system of Judicature which stood established by the Charter; which
totally and entirely departed from the principles of tiue law re-
form, on -which, Mr. Cameron based his recommendations; which re-
produced and brought into life and action the abolished Magis-
trates’ Courts under different names and titles, are the 10th and 11th
of 1843, establishing Courts of Requests and Police courts. So far
as constitution and jurisdiction went, we had under the Charter al-
ready reached a point which the most ardent and most enlightened
modern law reformer could wish to attain. It bardly admitted of
any. improvement in this respect; although a slight change without
infringing principles might have been beneficial. It must be con-

stantly borne in mind that no true law reformer, no.sound jurist

(none, indeed, but a technical lawyer) acknowledges the exietence of a
reagon or a necessity for establishing a distinction between small causes
and those of a large amount, or for the creation of two separate judi-
catures for the trial of -causes belonging to each of those classes.
True it is that those, in England and in India, who are zealous
to -advance reform, having to encounter very considerable opposition, to-
overcome long existing prejudices and vested interests, to combat against
hlgotry and dogmatism; are on that account compelled to accept
(notwithstanding their avowed opinions and principles) asmall and
centracted measure of reform at a time, and to establish courts consti-
tated according to their system with simple precedure; but, contrary
to their own ideas, with limited jurisdiction; for the purpose of con-
vincing the public and the legislature that there is no impracticability

in their scheme. From time to time they obtain for these courts,

(notwithstanding the opposition of their opponents, and the obstruc-
tions thrown in their way by false friends, who have joined their

.ranks: as law reformers for the mere purpose of impeding their:
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jrogress and graut to them as little as poesible) an increase of
jurisdiction for local courts. Their avowed aim is to obtaim for these
courts the entire jurisdiction within local limits, leaving the Superior
courts simply as courts of appéal.* The messurés which they introduce
into legislation with this object are often interfered with by un-
unskilful hands; and provisions, bad in principlé, are thrust in, to prevent
their working with good efféct; but still they persevere and are daily
gaining ground. Whoever has closely witched their procéédings, and
has studied -thé principles they act on must hive marked this.
But -our legislature séems to have had no cléar notion of this, or to
have been in the least.aware of the progress we had made; and they
took to imitation without understanding the system: They swept away

"% 1 am glad to be able to confirm the truth of the view ahove taken by &
passage in No. 772 of the Juvist of 25th Qctober last, which I have just received:
“ The lawyers have been, until lately, backward in the' cause of law reform ;
at least, that cannot now be imputed to them; for pamphlet after pamphlet now
issues from the press, bearing the name of some member of the Profession, ur-
ging law reform with abundance of energy. .
" «For ourselves, we are almost wearied of the subject, and we conclude that
- our teaders are also; therefore we would not touch upon it, were it not that
it is ome, that, #s professional men, they must consider; because, the public
‘Thaving -at length taken it up, reforths, and large reforms, must and will be
amade, and it behoves the Profession to give them all the aid of experience and
judgment. That the Judicial procedure of the country is in a very unsettled
state, all men are agreed. But how to re-settle it is the difficulty—a difficulty
not diminished by the circumstance, as regards the common law at least, that
it would be premature to give to the county courts a universal original juris-
diction at common law, and to give them a commensurate code of procedure :
while it i8 very uncertain whether any efforts or any improved procedure can
now retain for the supeiior Courts their original jurisdiction, To us it appears
that, the time for s¢’ doing has passed away, and that. but & few years will
elapse before it will. become necessary for the country courts to be putonsuch
a footmg as to transact all the original common law Dusiness of the- country, and
to convert the superior courts into purely appeal courts. If eight or ten years
ago the procedare of the superior courts had beeu. substantially simplified, so as to
dxvest it of the expense and delay of which the public complained, pmbably
county courts would have no more been thought of. But county courts have beep
‘allowed to be formed; the current of business and public favour has set in tpwmd;
‘them the people have, in fact, begun to accustom themiselves to local cotirts;
we doubt whether it is now possible, by any reform, to turn the current back,
More, we doubt whether it would not now be wiser in the Legislature to adapt
the cbunty court to’ deal with all ongmal business, and to remodcl the supenor :
courts, 50 as to oonvert them into ome or more appeal Courts.”
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and “éwat:40 the: ivinde' #very: principle of trne reform:  destroyednand”
effaced the brosd land tanrks which had been raised to- prevent {Eoms”
fusion, doubt, uncertainly, wiisdeeision, caprice and corruptioiyund!:
having - achievad all-thia they : congtetulated: themselves with iavitip:,
introduced, as they tliought. a very large amoiit of -law-refomfi. ‘Tsep~
us ‘keep steadily in viéw the broad and “sound printiples < of theé reforss
of 1833 ; for itiia thusalome we can ‘steer clear of complete shipwrécks;
Pnncxple lst. Picksion oF Jutisdiction on the geographical prineipléd
ws T “ifi plafe of ‘the méchanical’ or metaphysical ‘prineipla’
AT ,, 2nd. The abilition: of -the dlstmctiém betwueh ‘eaed of
s i gmallahll lirge ‘amount. - " e e
Srd ‘Univiérsal' appeal,, ot the grant of unlxmweﬂ"sp?ehf
Ao “to“all” “suffors snd thhout restriction. = ¥
S 4&. “Pht 'eréation ' of a bar and securing publitity ‘a§ &
et i i cledk 'oh, and Eh assistance to, the Judge, “and i@
wn Rty <the ‘gwitors €6 - conduct their causes -in an’ éﬂ?é!%n"t
Fo - Maniér, for ‘the purposes of justice. Fome
5th The eontrol and supervision of a Court of . Appea% to
" wivcorrect all ‘mistakes and errors and “to- p&event mis-
‘eonduet,  haste and neglect. EL L a
« 6th: Uniformity of Judicature and Procedm nd umty
of the law, requiring of the courts t¢ ‘adininister justice
‘according to law ; and in ease of supposéd ‘erior,  the'
- “permission of revision -and correcﬁon by the ohe Ap—
“pellate Court. T -
» 7!}1 ‘The: préevention of confliet ‘and collision of Jxms&ie
Lo el uit fiond; and “féady- accessibility to judicial triburals.”
“116t us how dee hiow. far the Provisions of ‘those -Ordinaneés trans<
gressed - these: ruled. - "o také "first “No.»10 - which ‘oreates Courts of
Request. * < Tt establishes mall”canse’ (L owrtys o' be - presﬂ}ed -over “by'
one Judge, ‘without" jury or- ‘assesnors, of which 'the -jurisdietion” #
thus defined “to " hear and-déterinine ifi & #infmary way and accord~
ing to equity and ‘good ‘consétence ™" (fnind,’not according to law)
«gll actions and::plaints and suits for “the" pa’yment and recovery of
eny debts: demunds-dumiages-or tatter nott émeedmg Five Pounds in
vale except the fnstter-in question “shall}rélate’ tothié T title ‘of any
lands or tenemeiits ortb; any thing wﬁereby irights dnfature may be
bound” * There is. -this further exdeption:fin five<tlth <Clauski': *That
Fothing in this ‘Ordinance shall extend to: inyidebssbaltig'the disputed
Balance iof ~ah unsettled’ account origxnlﬂly niewoseding’ (Five pounds”
The -éreation of sach & jurisdiction’ i8 a” tetsl “1¥ectiony o ~the ' 1t
2ad " 6th ‘akd Pthirules ands prmcxp&en aboye“mtd 1end)its, working:
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*‘gm sgnischievous.” Mady:n-sape’ hes:oecurred ik
which .a. paty cowld ; not-knew which of dhe: Couats of :Originad
dem be- qught.to- resort to: . .For.instapee, one trespasess upan
Fonr Jand,: sppropriates ‘its. produce; without preciecly informing you
g;mn ‘what..alleged right he -does .s0. Yon godo the Cowt .of Rer
wadwgasmnder £.5; but.a quetion a8 - to the title to .the
Propexty. js: raised and you are. then driven_ frow shis eomrt to the
district-comt, .and thet with :loes,  Snppose, 0 avedd any such- mis
fortune, you.at omee. esort to. the. Digtrict Coust;. there :possibly the
Slefendant. disclaims. gny. tithe ‘to the property, but omly . elgims the
,proﬁts, and. the .question: ,turns upon the truth .of such .a -defence:
Plaintiff, even .when..enccassful, loses . his goste; and when defeatod
has to pay a: penalty by way of double costs for.a mere mistake of
_ m&hcu@n Take pnother case: A party is either alandered,. libelled;
pr. his mfaor .daughter is seduced, er he- himeelf :has been falsely
§roseqated, and ‘he - has ‘o sue: fot damages;—for such actions’ are
ere trigble before: Goysts of Requests though-very. prudently excluded
from  the jnrisdiction given to the county courts in England tin
A848. - Porhaps; -eslimating Kzs damages gederding 4o-the ‘intemrity of
his .injured feelings,: and: also-knowing :the almost absolute necessity
of. professional assistanee to . prosecute effectuully . such a..case, he
brings it before the, District Court laying his:damages above £45; but
the.conrt, eventuglly. awards him a damage below that sum; and he:
leses his  right. to ,xecoxer . costs, which perhaps -exceed the eum given
to him as. compensation by way of damages. .In fact, I bave known
fnstances whergin. perties, Who bave .been. :to. the.Court of Requests.
‘and their glaima, strack off for alleged want of juriediction, have beeri
?efuapd cogts. in. 8 District- Court in..obtaining ‘judgment..there, in the-
Same -causes, onthe ground that the Couit of Requests had jurisdietion-
}aﬂ\e aatters, - Such..arg the difficulties: and losses : which: a . division:
o{ origingl junisdietiom-censes.  The.exeeption introduced by ‘the. words.
"any thing,. whereby.. mght& in- future may be barred” is to:a great.
gxtent . unintelligible:. it is.e: metaphysical .division . of - jurisdiction
the mmkmﬁnp{whmh it is difficnlt to.. ses:. If.-a matter-
_into-what.is called :7es gvdwata (an - adjudication upon. merits) -
~xt concludw the, nght(s «of_payties in, the ceuse, and no future discus-
gmn .of the same.clolm is.allowed fo . take. plece. : Toes this: execep-:
fion include snch: s :ése? - Jusiediction, -therefore, as thus; defined, .is;
@.xtte?lﬂy faulty,. a&td Lin idiakda: to. lead to. many ‘mistakes. : ‘The-2d:
-objection 4o thig..clause- s, (it requirement to .decide -*‘acearding to::
equity, ‘and., gmhwgmcmﬂ” instead :of -secording to law. .- Hvery
“gan. i thound; ot 4 mst: w@d Aockpone. tho: laws: ofsbinisebns
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$#y," and is ‘expécted to eonfoiin’ his conduct thereto; but #t is ‘oM
congiderable hardship- fo' te ‘obliged to divine wlmt dre ‘the rlfed
of equity and good consciehce which gain favor in the breasg of 4
Judge. "'This, in reality, fs'a power to decide according to' nd fixed
rule; that is, arbitrerily and even capriciously. The “equity” Ters
meant is not, of courve, that which is administered in the High” “Court
of Chancery in England, ‘which may be as well known and undersmoi
as the common law of thet country; but a mere vague notion or téeiin§
of what is nght ‘or wrong, which, perhaps, no two people ﬁossesd
alike. I am aware that this pro‘mlon of the Ordinance is & mere copy
from the ‘country court Act in England, but is not on ‘that account  the
Tess. obJectlonable, and it has been found fault with even there. ,To
shew this, I shall cite a passage from a very valuable Periodical; the
Law Review, which adVOcates all measures of Law Reform, an?i to
whichi‘ the - most eminent Law Reformers, includmg some | “of “the
Judges of the Superior Courts in England, contribute. ¥n’ NJ '11'
of that Journal page 179, apeakxng of Courts of Requests the wnter
says.

~*Poo little -time 'has elapsed to enable us to make any wemenz
drawn from actoal results, sufficient to enable -our réadews¢é form an'
epinion -as to the probable efficiency of the new law.. ‘Puring :the! fow
weeks the experiment has been tried, it has, howevet, been shown that
the practice of defrauding tradesmen, fonded upon ‘the itapunity with
which such . frauds were accompanied, " had become vbry general I
may be a subject of regret that with respect’ to :debts’ not exceeding
£20 it shonld have been Tound necessary to substitute an -‘eibitrary:
Judicial discretion for known ‘and well ‘defifed printiplea of jurigpfu-
dence. .In-s commercial community; however;: this. appeirs- to ben less
avil thanthe absence.of any. avaﬂable -remedy. for the Reqorery of delts-
small and unimportant when consxd&red singly but of grest imporiance
in their aggregate amount. The benefit. of strictly legal and uniform
decisions with respect to emall claims, - coql& not have bpen obtained -
without an extensive machinery, to defray, the _expence  of which the
country would not be prepared until it had learnt to preﬂer the certainty .
of posxtwe law to the uncertainty of Judlclal discretion. This possible
inconvenience will, no doubt, be in 3 great measnre .obviated by
confining the summary junsdictnon “given by "the” Act, to persons
familiar by previous habits and by aclual prac*g:e : th ‘the’ prmclpleu
of the common law.” How many of this Tatter” d ‘nptlon have we in
the Jaland in these courts ? Very few iindeed. 2 vif -eore o0 o0

*The 18th clause-of this Ordinance “prohibits e appearance of
caunsel,. but -aflows: a subdtitate 10 appbur ‘wlioit - the* Commissioner- 16




thmw Soms.. mdanwmt “oanee, why. sish
fmﬂ% pot. be required to sttend in persey 7, snd, when: ench subs
ipte,ls aljowed to appear for. any. party. po.costy incurred. in .respeet

e ﬁaw appearance w ta. be made I&ﬁ# by, the  opposite party.
nf;mggs the 4th pqpmple which. Mg, Carseran. tried to establish
m}ljﬂ vpehemﬁx gnd is. moreover ohvipusly; objectipnable as - leaving
optional with the. Jndge, whether tq:,allow. substitution or wot,
%oy,fto,compel the merchapt, the' shopkesper,: the, druggiat, . the. sur-.
eon &e. perso nally to recover ‘their . -swall clajms, and. to give atten-
3};1108 );1 conrt rom day’ today for sw;h.,a - PRTRoRe , to the neglect pg
Qwr,u usiness ,and. copsequent loss is. s bardghip of. no. small, magniy
g@e It 18 not_every. respectable female, por indeed every respectable
ﬁmt ynll be willing to visit: these_conrts ax;d _petsonally - ¢onducy,

ﬁl@ R’i’u; ex 9ausg to recover a trifling claim or, lgebtmq,nd guch, wopldg
§ onego a nght and put up with gn- njury. an, do 80 ;gq to.

»fﬂpo fssfx;ml assistance to a _party, it mgyth. ;betw Sgug&ﬁ
the, 4th Head whenweeometoexammq 3 o whi
glves mc%ased jurisdiction to these courts, w A Goren
¢No-appeslis sllowed from these courts, aud thatdeskrizys the eocllhtv
fﬂn qopreckaesssinf - decision which Mr. Cameron soughé-to imswre; -
Mﬁrﬂsmﬁe I have mentioned; but it allows. the Bupreme Coum
mmm.g toant eside-or correct the proceedings. of - these. eourts om»
six: dxﬁqrpnq,grm all of. which are-of the maost indefinite and:
vague: degexiption, and caleulated to mislead or emhergss.a party. - . x
: 1 4 Far o inposnpetency: of:_ the court - in- respzcb of excess ot
mﬂ ghl el o ot vreassat Lo e e 3
¢ P 12 ?‘Whenmhs mhas'beeﬁ'alfeaﬂy m«l of' forss tse m!uee«*
of .4 stridl perding: in sbmie viher cetiipetent: codrt™ (& very: ‘probable®
+ envend: Wheti* Pibuniels ‘aker emtaBlfsied s hﬂi conzcn’rrént ]ttri’sdﬁ:ﬁons v
mmm@mmwmyam) o
1S lf'o)‘ mcompe‘bency ot tts i e , ,
bfmsel “as° thgtt éithex; t‘ie" ‘Bomm ioner ot. his. near kmsman " (how
neaf") “ had ’i t‘l{e cause™’ (An objectlpn, whxch ought to_
aken - - endpiry and decxisl‘on], fhus }ﬂacxng the
Commlshxéner in’” atl wag:d poai‘tlon.) \ ; ; ’G_ -
Vi 4th, For . malice or corfuption dn the o cojiimiamoner
{8 "most dnﬂiquif thing ¥ roPe on'a Rewefﬁnd }i{; ;roveablq & very
gbod: cause for S 3( y glwer?;nent) :

M LLOLSITORS

(6th. “For gross irregulysity:ine the pmceedxw (Who dan pbstm’
tively.. say, What mmousta;. 19 grasw. irtegularity, and.whet if:a slights
Iepegularity. 2. Fhisods spmatbing; gmhr to: the: dada coilpa il Hewigh
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weipe of the Cieil WMWWM‘M ‘nix dxdaew
ﬁfﬂfﬁsﬁhgﬂmh} tednogn it gty fnoron g2bul
15t PO geddumt ol the wdwalisioh ohnm ormmwma
aviiod; or of the- ¢ectibn. am-legal -of “Toghl und: “competétit>difidencat?
3. ‘Fhuck is the eribstithtibrdnithe: plxw of: that' compreiensive xdippesd
which the Chatter~allowed, “and i most: pitHul- - stbstitution: rith im:
It wilk be seen’thal moldorréction of uny “mistake in’aw 3 ulbewely
oF ‘Pedivets: givew e dny” injustice ifficted’ drider” stich miibtakas: fsras
wisolénce™and Eijtity Jidze> afight set fie Taw 8t deffances amimaky:
T Siwit - eonsclence 't Tawdgiver: #6- liim 1 nd# “would sneh. s biblerty
havetbeen: of mick' avfl &0’ the “aiftor whre ‘profelsforial assistahite’
waidénied: fo hiny 4§ divedver st mistake ‘and misdueibion thteupmwm’
It is also mere mockery,” i hsence of stich aid, to" give'n pargfa rishit’
/call for s Revidw on actountof the: reception of illegalevidend®" or’
the refusst 16 admiit legal evidence when it must be know fhut:werg”
fow ‘of/thoss Whe  resott ! to- these ‘court have ever' sttidfed” Sulrkiwour
Witylor o mbject“‘& even otr' local ‘Otdiances i fekpeleost
ft: The'fact is] 1o duito?, or &t Teast’ very few, are ‘able 20 uayiivhed::
the: Sotrrt his - erfeé'mﬁér by of those six heads; MMO&WM
good éanse for apphiention “for “a Review.© Not' are ‘fhepoille ibodint:
cover ‘the differencé betivesn un Appealand & Revfev&"ﬁﬁi! when! i
do'take s caseIn Review; ‘it is a mere forml “blka: Hcﬁ;"s“l&délﬂv
proceeding, - and thiey Teel surprised wheri ‘the Prodcedbngh. ure rea-
turned with the-entry ‘thut the Bupree Court soth W growsd: foev
interference. 'This, ‘of-corse; imprésses ni' “the’ midd. 6f the shitéey
When He is _positively sssured by ‘those" “wito oughit 'to' khitw 36 tkat:
the €omimissicher.* ‘Bas witeld” ’ru Tait, ’ﬂiat‘the decidion 6othese derte
' hoﬁvever faillty  ate ‘Bnal, 'and’ Ve e mj\isﬁéb ‘thiey Sdominiesauer sp,

bhreat there 8 n6’ redresa t6'be’ oMn e, Phis’ md&’m‘éseﬁlém ol

wpparent contentmem for wby comp'fafn, ﬁﬁéu you'rbdb{pwm
be llstenea to? , But hence is deriv’ed ‘the argime\ms df' the r.Advoéﬂt&
of this' measure “and of lts extenslon. i w‘é“ ’hear 16’ :conipinms &5
xery plauslble one mdeed! qhut out appe]af,’ prevent correction; ht -

i " Vet 6 ‘give the - Yiesns_
e pu'bh;: (j do ‘fiot mean .

¢ iflplmnt, slmt Qut
e ears the ‘matter whlc i’ tmnsactéd ‘before " them
r "bhf the pab!'c), the p?o‘femoﬁ R 6 Sire nbfe to,
discover a blunder of ‘an mbmury B roceedmé) Yrdin these draw
mnsolatlrm by exclaxmmg “the &y s{eu‘)r Frorkd Witk ﬁ%“’c&‘mpfaﬁ'xt ite
‘works admnabfy, and evéry body™ié st;t“sﬁé’d" NG ‘doee“m‘e Supretire
‘Cotirt scem o’ enterfam any distifiet hotishs'ad'ts" Hobv MFIechas: & right-s
& interfore.. -Sometinies: the: Judget-véntuis: 4oV OoF FEb8 - éviri 0 ahiddeme
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wwmwu ‘att: dtlorns{ Qo et 1to 36 sk e
Judge somefimes goes a-little farther them another. ¢ Clearkyv-#hay
ﬁumw Tight. uudér the ‘Ordinates triffoh im- this respect ig:not’
Veryafiilikes thte-county - codris-Riets; ip- England.! . The:Judges of - the
Seyrerior s oarkd: there: hiave decidad thatsthbydidd:ine! power to correct
$61 GO i etnTt: o Hpoinit . of lvhi: 2 Htery Haing::is now il a state
Bowttatainty;: wherg, pone oxisted before,:. when Jegislation proveeded
wpost prineiple. Ave. the; bawrRefarmers in, Boglnd - aafisfed with
Absunbontrelled: ; power.. given 8 - the:, M ~oonrte there, . thongh'
iy, tkporting. and..free discussion: in. & wmafter, of course. thom
eiekiivio- sumll. ehieck o . the Judge;.iand 'fas:not. the evil heen, folt
eweprshefe?: The following ‘fs. from. Ahe-Tant; Review Na. 14:page
864 oApegliing' of connty and superior: owts, .., . - sl i 31
u“mu Jyeest.- diffioalt * grievance 1to. dee} thhmonthe d»aema uf e
: r.h appeal; . We Teel that were: it:: eonferyadithe. SUpeRIONCOVER
yooukd e almost: everwhelmed with- applicetions: npon mattentswhich. ¥
wsowldrha bettex for- the party fancying higself spgwioved ' should qot
- bedadiskaxbed i Poor ressoning this; .how 893, Whe s, 0. determine:
whethortit is Bfaney or “reulity exeept the Appenm ourtd 3 fancys
‘hehwill seuffer, Mir it in ecostd)  « SHll there is; samefhingalmont  infor
Jentblasdw Waving; té. submit- te what we . eonsider; fegalized, infustice:
mm inﬁ;gmmon it arcuses iaone of the: fiercest character,:
“1? g&mmmhnnel or.other wherefn to-expend itself—If shut
out frems-an sppest 40 o regulsrly constituted - eon:t;of justice, & man
wilk: bring; bis edse:: hefore.ene mnch less -competens;: to -judge of its-
mierits, -sud: thy public a4 Jarge, will.: be_called opon. to eit in judg-
ment; on, flevisiun which/yom  thesr being arbipery will be  almost:
presmmedntirole minstr¥Ye. ;hayw gyityessed, all . this, ectally teke
 iplacosin the JetEonslia m very, few wegks age, when. we might have
- fovad afaver Summed Ao, ‘:;;Qﬁ?&f o, . Appesl, and the: Jndges per-
somified yy,,yhm SEEB;, Who l;sldered themeelves aggrievid

by: the principle, n}yﬁt ;m the deqslon complained ‘against.”
", The present e n.t,yx qns in gfnn& are far superior to the courts.-

qf -chm *lu ﬁt t{;e period of’ the. fmcthenﬁ of the”
Ordinance ip gnest,lg"} .k‘mt to_ give _the re%ie{ a gxo't\on of the-
- Proeoeding) ” insert’ ‘here " the (r‘epore of two
coascs. tuken Reqnests a l'noqt amng work: -
wioi Xy ine: of Jusnée” SR

PRl 3 B “there is ne- genefal ralé without:
wnmm sod : in-equity. l!.very man’ ougm .

R m“bF,, AT WU 03 g BT <o it to assist him-in reooxering
: B , warely-eccur, where the bench oug
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t act against the injured, apd even, sssist. the culprit, This step is
ot of the reach of ‘law, and can ouly be attaived. by equity, ,Jiaw.
Krows no attribute but hat of justice; equity can introdmep mqreys
Eaw gives a man his right; equity sees cause to deprive him oAb i
‘“The mind may be softened by lenitives as well as.the, bodyy
A master knows when fo apply them to both with a prospact,of
sticcess, But. there arq 8 few instances where they have no. moxg, effept.
on'the body than ‘u,pon 1ron, and where perauaslon wxllhaw DO IRGTS:
effect upon the mind than oil upon adamant.” o enf
"« A person sued a_poor old infiry man. The debt waq stt. e
e Court—It appears from the circumstances before us that thiy . mguﬂ
i’ not iiaster of one penny; vhe never will be able to earn ope;.he,
pokbessas ‘nio propetty’; there is nothing he can call his own, byt age,
sickness and poverty; he is one of those few that a thief. -capnot
planidet ; "he never will ‘eat but at the expense of another, ﬁ.[t 8, ge-a
urked of age end infirmity, that a man has “one foot_ mthq VOi
but " this miserablé’ object may be fairly said to have two, . wuh;
you to" withdraw the action.” G g s
fu Plamhﬁ' ~—The money is my due, and T will not, m(ﬁad;ﬂv qt
. % Court—Hig' non-payment arises from mabxhty, m)tf,fr%,obew
hacy; and this inablllty will never be removed. It ig crgel to: punish ;,
a man for not doing what be is unsble to do. We may .68 swell at-
tempt to strike money out of a flint as out of lnm -Who_ Bgn nons. |
As a few weeks, at the utmost, will finish his wrebched gxptepqe,
and as common humanity forbids us to suffer him to die in yp.sopq
under our warrant, we shall set the payments as low .88 the urt,c?m
allow, and protract the first for three months, by wbxph gq}e 'he, ynll,
in all likelihood, be removed to that phce where Mm ) Justice. pevey .
frowns through the features of a edm)r., :
aLXXVlII The Stamp B ir e v S LE
: “Things are unfavourably clrcgmatanced vyhen. law and, ﬁgw&yj dla,.
rectly opposs, each other, so that one.of them must_ fall. The; only,
question then to be considered is, which must be . sscrificed? We
should reasonably suppese that equity “ought vtao stand nponS p.n aver-.;.
lasting basts’* " ° .
“Should the ‘wekry and sleepy trayeller retive. tq the mmr of .
ﬁeld for repose, and ‘while he sleege. the farmer ﬁut ,off hm ‘yetreat,
by surrounding him’with a hedge of th ma, the. law, says. ‘that the .
farmer has'a , right to 1 make his hedge where &nd@eénher none.
to destroy it. Is the traveller, then, to pepsh.m%mghw st ..
be ¥ept? But if the law will vindicate the farmeg. ;pzqgcm@qifm,
q‘ﬂtyp wﬂl the tmveller Jn hreakmg m do% Upan. what waiavass |

i cwr s el bisq esw iub
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Yabld” h'rduﬁd, then, does the'Commilssioner sfand, who both ouﬂxg aﬁ
withes t6 §dfiere’ to the laws of his country, but is obliged to b;eak,‘
thenif®! ¢ must either. “relinquish conscience or law A point like
thié éveti’ inconnected with the lawyer, wonld bear an everlasting dis-
ptit¥; 'béiahee both sides seem right. 'Thé  weak ‘snd abeurd minister.
o' biitigs him in this sfthation by introduclig an’ act to infrings
oli¥ Powets of équity, ought to be deprived of his pol‘twal existence,
a1l Havé his ‘works sent after'him. Tt is aﬁo&ve& on all hands, that.
the expenses of Government must be supphed but it ‘must also be‘
allowed;. t’ﬁat the consequences " of an act should’ be seen and its eyils
avoided. ' Because a case is law, does it follow it is ‘right? When, thia
cdntmi’iély wppears, it brings w:th it no aleematlve i decmon must, lie. !

in*Bie'reast of equity.” 1

’Q“I&“)Piamtnﬁ‘ possessed a note of ‘hand, ot npon stamped POPER;
given‘by the  defendant for £5. 6. 0, and paysble by one shﬂl;.ngm
week: “Tfifity weeks being due, he sued for thirty shillings., An;at;
wf”néy ‘pléadéd for the defendant, with anair of dec).slve mumpb,tm
a note wlth t & stamp could not, by act of parlxament, be admitted
as evidende’ 311 any court. That the note annihilated itself; that the
wholadeBt s&f £5 6. 0. might stand without it; and that the Plain-
tiff" mfg 8’ for £1. 19. 11. which must oomprehend the whola,
t'om't.—ﬁo "law ought to set aside an evidence which can elucidatq
s fact. “tfa. Judge shut his eyes against information, he shuts them,
against justice. Our oath does not oblige us to proceed according fa,
law, ‘it g‘ood conscience. A Commissioner must dgeide as he is cons
vmced'. “Kn”act ‘of parlmme.nt camnot convert wrong into nght, This .
hote; ’evéh ‘Without a stamp, convinces our consciences, of two things— _
theit ‘3 cettaln’ tetim was agreed ‘between. the partxes .28 a debt, and
that a shilling & week should bé the’ mode of payment, .Neither side '
can break either of tl}ese prticles without Tnjustice, then ‘what right has .
law orthé “benc%“ “coﬁvfnce(’[ that the agreement is founded in °
eqmty How can’ we ret!oricﬂé 1t 10 ourselves to destroy it? The no@o
proves bofh nelﬁler doth { contradictlon arise agamst. tt except an |
sct ‘Which pebves nothfng''but weakness in the minister and necessity.
in the stite. Should we destroy the debt, and be Jasked. afterwatds,
whether we fho‘hgghﬁ it’ just, and the bargain falr, [We should answer, .
in the dffirpative. "?hdqfd ‘e am be_asked” why we da’ Dot give. .
it ‘to the owner; we'cotld HAH" no hnswer ‘but the blush of a culpnt“
" «The ‘sdnie’ "é‘rgmh& bﬂ“ yood w1th regard to receipts, which we ,
may elso ‘condldér # s dpon uétlce Bhould a man give. s receipt
withotit & stamp, 410 Uftertnrds Yoike a second claim, though we. leavo
paine and peniltiés’ t stigeror!Cofirts, yet, being convinced that thy
debt was paid, the suit would be discharged.”
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“Thongh dts has,.net been -the : practice ‘of- A8 Cotrt” $5 - divide’mb'
fdebt, except the contract for such division -was made in writing, yﬁt‘
why .may not a. verbal .division hald good? If £5. 6. 0.s owing
by one man to another, :and they verbally agree that thonone.y shall
be paid by instalments, neither of them csn justly disdolve. the agree-
ment; consequently. the stamp is out of- the question; ‘they-ouight to
be supported, .and the Court to lend their.. -assistance in (hsehwgwg
the debt”

"« Ag law cannot bind conscience, and .as we remain bound by, t'ho
oaths of rectitude, we must decide for the pluintiff, snd express .our
yeret that an- act of the lexislature should clash with ‘eqmity.” ;

"The other Ordinance to which reference has already been resde iy
the "10th of 1843 “for the establishment of Police -Courts” These
form criminal Courts having power “to hear, determine and -diepose
of i & summary manner all erimes and offences committed wholly o
fn pait within their respective districts and not pumshable by impri-
gonment mth or without hard labour for a’ longer period than ‘three
inonths, or by fine exceeding five pounds, or by public or private whip-

ing excceding twenty lashes” These Courts are to be presided over
gy one Magistrate and to decide cases without the aid of a Jury or
Assessors; but a Review Uy the Supreme Court was permitted in order,
to et aside or correct the proceedmga precisely on the same six grounds
which havé been aheady quoted in respect of the Courts of Reqnesta
énd thercfore the obJe -tions which have beeri before n;ged in referengo
to them will be equally applicable here. The critninal jurisdiction of
these Courts is so indistinctly marked that ‘they now dispose of’ al-
most all cnmmal cases arising ‘within a district except. those. trmble
before the Supreme Court, and very few indeed are the cases sent to
the District Courts for trial ; thus’ leavmg these latter Courts in name;
only ‘Covirts of criminal Jurisdlctlon “The Ordmance, it will be per-,
ceived, does not authorize the Supreme Court to ‘correct any .error in
Iow, and T remember one of the Judges of that Court declaring once that,
it had no such power given. "It was a case in which a Review was
gought against the sentence passed by a Mag'lstmte for refusing to
Hire out a conveyauce by one who kept carriages for hire, “Without pro-
payment of hire, which he demanded s a certain secur 'ty from loa.
The Advocs'e Who appeared for the sentenced rty wes prepared,

I beheve, prodnce a 'heap of bills thch the conwcted party waa,
nnsble to recover, and to shew that the convu,tlon was agamst law; - but
he was told that the ' correction of the law ‘did nof fall within the pro~;
Ymce of review. "",Hawever some of the Jadges do’ 1 beheve ventuve,
% asaume.,;madmtxon, notwwhsmndmg the want of ‘power, and. gt

]
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pyoceedings. for. Jjstakes in law, thus proving the ‘mischief of
thg dimai of an appeal Theqe, the Bolice: Courts; ai'e, without " oul)t
npt unfrequenﬂy very. arbltrary in their ad_lmhcatxons, often’ mﬂwung»
d

ayy and éven corporal punishmenits for tnﬁmg offences or supposed
o ,’éiices nd, ocwslomﬂly ‘people ‘thus suffer grievous injustice at their.
LR R S *

ldﬁy

: Il;ch they éan- oLtam o "redress. * ¥ shall just relate a case

) .“M 1 .within_my’ owm knowledge ?.' )'emember to have heard a
% uropean overseer complammo' at . Kandy to Hiis, cmployer—on thxs
latper’s return from Colombo after some stay t,her;-—that he had. been”

pt«;;md to. pay. a, ﬁne of £2. for detauun,, for a week, a bullock w‘hxch‘
imd been, tied for ttespass on his emp]olers ,px;operty The cxrcum-;
ﬁamhe stated, and which -no doubt were correct, were these—Aftcr"
Mg dullock was tied for trespass, people were, sent to the Vmaf'e.:
,Hgadmn 0 requesthxs attendance in order tp assess damages and receiv e':
the.. bp}lp,(;k 4P, gharge; but he.wss pot. to, be foun&l QOn. the expua-_"
tiop-of gight . days, the owner oo;nplamed, to’ the’ Magmtrate of _fhls
,sdatgnugg;, tl;e,,Overseqr was_summoned- for, whg,g MRS, deemed to be a
c.qmml .pffspce, and the Judge, not listening, to the, expfanat;on giv ep
hy. thzq(,lm;ap‘,q.ud refosing to hear the evidence .which he offered to
Profnge. inorder, to substantiate his defence, fined hlm £2, and in failure.
of, ,Bavmgqt,,, 0., imprisonment. He however paid the ﬁne and asked
for..wo. Reyiew, . On his bemg questioned why | he did’ not do’ this
fagtor, bis.answer was a very natural and intelligible one, which it
wonld do. wall for our. legls]ators who frame laws for the ignorant
iﬂd ﬂ;e,up)ﬂmggl to- bear-in mind. « Haw could I know that the’

lagistrate. was  wrong. aud tbat he did npt deude gecording to law 7”
Ewgn if }ag,had demanded & Revww, jt is doubtful nixether the Supreme
Cou.gt wopld bqve been Juattﬁed in mterfenmg vuth tfhe declslon, unless
1§ were, bFW wi hm the- catevory groes megnlnr;ty in the Pro
ceedmga : iy\hwh, by pqnstrm.tan, may . 'cthaps be . sllowed to adn\xf.
any, thmg, Hera the, l\hgmtmte uuaglned that to l:e 8 cmmnal offence

thch in real,xty was pqt one, , All that the ‘owner of the animal had’
3 rlght 1o, was, 8 cml n,gtxon fur the recovpry of the animal, and
“dan 8365, if any Thls shews plso the absurdlty of qﬂomnf' the li-
ﬁerty of a Revi ‘appe'tl from a Court e Practxtloners
1 . d i

e nef on aceount o! “the e'cpense Only 1ﬁ
;tcepu; 1 » gaisﬁs Jare Advocatos and Proctors altowed’ ¢4
° Coqr;} , 83 }3}:9»% cd by the 1Gth dmuse wh'ch‘mns thuih
'y nr} 651169?"t°d3 a,t no Advocate 23 Pro or pérson of
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any description shall be ‘permitted to appear in any such court on behaif
of any complainant except the Queen’s Advocate ox some Deputy Quneen’s
Advocate empowered to set within the District or some . person: duly
suthorized by writing under.the hand of the Queen’s Advocoge.-or of
snch Deputy Queen’s’ Advocate, or of the Government Agent ‘or'As-
sistant Government Agent or of the Collector or Controller of . uatoms
of the district and no Advocate or Prostor or other person shall- bis
permitted to appear therein on behalf of any defendant except in
cases where some Advocate or Proctor shall appear on the opposite side,”

* Doubts soon began to prevail as to the real extent of jurisdiction
"again to remove these -doubts. This legislation proved however to
be no removal of doubts but an extension of jurisdiction. The Qrdi-
nance No. 2 of 1845 was passed, and by the 3d clause of 1t, it
was declared that ‘in certain cases therein specified when one of two
. punishments is, and the other is not within the jurisdietion of" this
Cotitt- secording to any legislative Act in force within ‘the Fsland, it
shall be lawfuF for the Court to exercise jurisdietion ‘over ‘stich 'an
dffence and to inflict the ffll smount of punishment provided By%ueh act.

The 5th clause -extends the jurisdiction further in these “words—

“And it is farther enacted that every Police Court which shall -Have .
cognizance of an offence upon the commission thereof for the first
time by the offender shall have like cognizance of such offénce upon
any subsequent commission thereof by the same offender end  shalf
have full power and authority to impose any punishment to which" such
offender shall be liable whether the samé wouid oﬂxervme bs bey/ond
the jurisdiction of such court or not.™ :

. The Tth clause authorizes the:Queen’s Advocate to samtion ptosecuﬁon,
before these Courts for breach of the Revenne laws or. of any enactment
making penal any act which is mot mafumin se-and not cognizable by
a Police Court by reason of the amount of punishment.  But insuch a
case the Court is empowered to. award only -that punishment which
fell strictly within the jurisdiction originally: given to it.

Thus, it will be be seen, that under the legislation of 1843 ﬂlere
came into existence three. criminal courts of eriginal jurisdietion within
the same local limits of a district, each having''a concurrent jurisdiction
yp to a certain point, but the immediate supérwr Court excluding
its inferior after that limit is past—a limit theascertainment of which
is often extremely difficult. It also brought:inte beimg:{wo.civil courts
possessmg original jurisdiction, with eoncurnent potwer - ta hear causes
of a certain class, but one having the éxclusive .¥ight o™ hear the re.
mainder, the classification however bemgstoo ‘indefinite to prevent érror
and uncertainty,
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. Mhe. wstablishments: of ‘these Minor ‘Courts ded to the wbolition of
~some’ bf 1¢he  District ( ourts which, coneequently, destroyed the faeility
«of ‘access 10 some of those latter courts,-to thoss who have oceasion
to :vesort: thither, incressing thereby their expenses and creating dis-
‘eontent.: It -is therefore now felt necessavy to.legislate again, to re-
‘move: these ackmowledged - evils; and  Hence the draft acts. Tlns thero-
fbrdinmgamto&enexctopwnmyhs& -

CBAPTEB . ..

rvarm cnnums NOW PEOFOSED BY THE mn‘ AC'L'S-—PBDBABLE cox-
.t iaei: | MEQUENCRS, SHOULD THEY.PASS INTO.LAW. '

Tha Draft Ordinances which it would be neceseary for me to notlce,
and vyluch stand connected with the subject wlnch 1 have proposed
t0 . d:scuss. are the following :
| “To gmead in certain respects. the oonstv.m;on of tlw Supreme Conrt ”

- «To amend the constitution of the District Courts,” sud -

“To. d the Jungdmtwn of the Courts, of Requests and to make
certa.m other.provisions concerning the same.”

Ip qomxdpnng these 1 shall feel it my duty to express my appro-
baqon of gome. of their provwons, while I shall be bound to express
my dwapprobaﬂon of others, giving at the same time my reasons for
.80 viqwing them, in order that the reader may furm his own opinion

a3 regards their merits. -

, Ishal&eommennemththat“'l‘o umendmeetfan respects the
.constitution of the Supreme Courts” .

Its first; clative. Teakes provisien: for: monthly criminal scesions st
-Colombie; Fhis: proeseds: aporr tha: chvicus principle that every man
- whe igste:be brooght: te trisl; shouddt be sa brought as early as is
-found practidable. - Imprasqnment  pesding trial is an unavoidable evil,
. and -in: fact amonnts. to, the jafliction of punishment upon presump-
tion of guilt, .which, may mnot:always prove correct. This evil,
(it is the duty of the: legislature to diminish as. far as possible;
for the detention in:prison of & man who may. pessibly prove to
_be innocent,: should :be .as. short as cirenmstances permit. The
. crowding of the :jails; and ‘the. expenses attendant -thereon. are consi-
; derations of :hmt*secondary. importance, when .compared with the pri-

mary principle; above ;mentioned. No doubt, if this provision could
- be -extendedito otlier placos: :also,. it would be equally beneficial and
- beneficient;' but ¥':ghall: heveafter have to urge the desirableness angd
sRogessity. of keoping the Judges of the Supreme Court as much &5 pog-
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sible in Colombo fh order to formi a conﬂantly swtmg Cunrf of Appeal,
eomposed of more members than one.

The clauses from’ the 2d:to' the 7th inclusive I find no resson to=
animadvert of. -

The 8th is an 1mportant cla.use which' requires all appeﬂs to be He:u‘d
in Colotibo idktéad of on circuit, but declares, that it shall be lawitl
for a Judge sitting at ¢‘clombo &t kis own fnstance’ or upon the dp-
plication of any party in any, such appeal to order that the same schall
e heard by the Supreme Court on’ thie circuit wherein the District
Court is situated from the _]udgment or order thereof such appeal has
been taken”

This abolishes a cxrcmt Court of appeal almost completely ; and Iet
us- enquire whether this- will prove a beneficial change or ‘is to 'bie con~
sidered of a coutrary. character. S
- The reasons which it was supposed rendered a Court of Appe&l’
nocessary were these— =

L T “impress upon the local Judge theé consciousness - of nn:re-
mltuug aupervmon v
- 2. Mo “impress upon the suitors in this Court the- aﬁsumnee thﬂt
their just complaints will Le attended to and redressed?” - -.:

8. To allow “the parties and their witnesses the same: cheap and:
easy access to the Appellate Judge as they had to the J u(lge of original
Jurisdiction.”

4. “To enable the Judges of the Suprenie Court to look over tle
records of the District Courts; and dratt declaratory laws, whén they
consider. sch désirable.”

*These are the only reasons that 1 clm ﬁnd for the recoh:mendaion
of a circuit Court of appeat. =~ - ’

~The consciousness of unremitting supemémn wﬂl bu eqmﬂly i~
pressed upon the local Judge, without any refereace to the phick:where
the' appeal is heard; if there be a'comprehensive appeal allowed fram adl
his decisions. - Under existing circumstsances he: is not bound to, nor does
he in fact in many an instance,” give his aitendance at such-sessions to
listen to any anintadversions that may happen to be passed - upon  his
proceedings. It 'will ‘be found thmt the swpervision will be much more
effectual and unremitting when appeals are heard at Colombo ;- when
the Judges of appeal will be cnabled to bestow inore time and atten-
tion on thexrtask than ‘they ¢an do in the haﬂ‘y and haste of ‘s circuit
“where - every duy consumed adds to thie expenses. 6f Government:

The same remarks will apply to thé impresiion mﬁﬁpbséd:to be made
on the minds of the suitors. The heating aud’ decision of their just
‘complaints™ and the” fedress gms to &em wiﬁ b eqt:my félt fmn

R S
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" whatever place they procéed, when the intalligence j&° communicufed t
them. Theit personal presence im. court: is .utterly umnecessary ‘for
#ckr a- patpose, 4s the vast majority of themr vannot understand the

" proceedings or arguments and are no better than mere idle spectators.

" ¥fithey * até. determined to be such for no. profitable purpose;, sarely
the - public ouglt not to be saddled with an:expenso to gratify and
indulgé & mere’ wlnm of then-s, but' they themulva personully must
ﬁeﬂ the. cost of it.

= 'Phé "84 is  an excellent resson when: the Supmme Court eons{ders
ﬁ:’necemry to hear évidence.” But this is' hardly ever done. 'If it
gees occasior for a rehearing or for further evidence, it generally rem'ts
thé euse to the original court. But here the eaving pars of the clause
witk still leave secure the applicability of a circuit to suck a case. - -

As for the Judges of the Supreme’ Court examining the: Records of

- the: District -Cotirts in order to diseover - any: diversity of law or
practice, it is never done; and if they did it, it would prove & very
wigless " piees- of work. To wade through, indlsenmlmmly, all the
records of a court would réquire & vast consumption of time; and even

* #hen, the:Juedges are not likely to dircover any thing more than they are
able to do' now:by perusing the files that are sent in Appeal. Bo far
theeefore - ay: thm* reasons gO DO wrgumant. arises in- favour of a

 cireuit court. -

Now let us look to the disadvantazes of such a course:

X . Delay in the hearing: The circuit takes place once in six months
#md ‘that evidently is too long & pefiod to keep 4 party from obtain-
ing any benefit from the judgment he has obtained: If the Appeilate

. Gouxt gangider.it necessary to. renmiit-such & case for a rehearing; there
will occur another 6 or 12 months' delay, . and so on.. This delay is
oftén’ ke advantage: of by & losing party and institutes an appeal
eveni- when; no''good eawe for so dving exists; simply, to obtzin time
sufficient: €3 -alienata:: his owit- and his seeurities’ property and thus

- defent the jandgment creditor~—Hence ‘it occurs, that on the day of

the hearing of the appeal the . appellant frequently neither appears in

person nor by coundel; the resporalent occasionslly deing both for the
purpose of punishing-tlie:appellant,- st least with somé further costs.

2dly.. It often leads to supbificisl exsmination: and;decision of &
cause.  A: Judge. pucirenit -is' obliged to read throngh his cases ra-
pidly ; making dhort: netes to ‘refresh: his memory at the hearing;

- and also .to:- hear shesn-in yapid : succession; while a like meovement

. goes- ol among. the gonnsal,, . Often the counsel are not retained till

the eloventh hoay, smdithen. theyislur over such cases and sre aatu-.

rally amms 40, seturn: homa. #8 s0on as possible instead of spendug
their time and money by delay on circuit.
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-+ 8dly.” The want of ready access to_ books both on ' the -part -of
the Judges anud on the part of the practitioners. It is well enongh
10 eay that the Judges ought to carry sufficieat law in their heads;
but if such a possibility existed, their extensive law libraries .cam.be
of no earthly utility to-them; snd the sooner they convert' them into
anoney, as a certain learned District Judge once did, the better it will e
for their pecuaiary interests, Sappose they could earry the whole of
their libraries with them, and the Practitioners were also equalty willing
to incur the expence of so doing with theirs; (which however ' has
‘not been hitherto usual) still, to arrange these books, to refer to and
.consider authorities, require much time, which a Circuit sitting
rarely admits, when - the court has to travel from one. dibtriet to
another at periods fixexl - close uvpon each other, in order to. woid-
any very considerable expense to the public treasury. RN

©. 4th. Theahsence of a sifficient ber for the purposes of se!ectxw.
-If three Advocates appear, then, the pleading falls exelusively to
‘these; but.one may prove to be more than a match against both the
others put together. If the amount of business does not attract any
Advocate to & district, parties must then rest satisfied ‘with eveh the
much inferior advocmcy of Proctors. I mean no direspeet ‘to- the
.Proctors, but speak in & general way. Exceptions there -must be
here as in every other case; but, as oral pleaders, the one body is
presumed to be snpenor to the other. ‘

6th. - ‘Misdecisions arising from all the four last’ mentxoned causes,

Now let us examine the benefits of a Metropolitan Appeal ‘Coust,

1st. Speedy determiination and the - consequent - cheek ‘it offers to
appeals purely for the purpcses of delay, and the beneﬁts w t.hus
confers on the successful party. -

2nd. The prevention of the ‘2(1 3rd "and 4th evils tbévé men-
tioned and the security thereby afforded ageinst misdecision. -

3rd. Its cheapness. It mot unfrequently happens mnow, in cases of
importance, that parties not only pay the fees of counsel but actually
defray - their trawe]hng expenses and subsistence money during the
required time, in order to secure their attendance, whlch at tlmes
amount to no inconsiderable sum.

But the benefit and advantages of the plan will depend entlre]y
upon the maintenance of a bar in the local courts, This is the only
effectnal and attainable agency through™ which  a suifor can open;a
communication between himself and the Metropolitan Proctor or Ad-
-vocate. It is through this medium also'he can -tranemit information,
-gettle the retniner and make mecessary remittances. ‘Destroy this
~agency, and. it. will prove a virtusl denial of all appcal.  Notonly will

-3
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the' suitor not kitow Whether he hds any ' good ground -for appeal;
but. evefi- if he discovers it by the exerdise of his natural acumen
he. will ; be-still at 8 lzosshow to. aecurethememry-emcu at the
Metropolis;. - .

'There: will be still anotber mchspnsahle neqnisxte the means of
mahmg remiittances to Colombn, The locdl..( utcherries now grant
‘0o s privata -drafts; This indulgence ought. to be' opened to suitors, and
1& can ba. attended with no great: ineonveniomee,: s remittances of
publie tressure are from time to time now mde from - these placesto
tbq Genergl Treasury at Colombo. :

.The 9th clause corrects an oversight made: in the Ordlmmce No. 1t
Of 1845 in respect of Appeal to the .Collective Court; but I think
there should be now o such appeals. I -slial} discuss that auhjece
at greater length elsewhere.

The - above views are snpportsblebytbeauthonty of Mxll He aays
in his. axticle on jurisprudence:

Tt thus appeare, that for every thing whlcb is. roqmred to be
done by the sappellate jndicature, nothing whatever is required, as
» foundation, but certain papers. The presence is net. required extber
of: partma or of witnesses.”

-« Asitis of ne great consequence in a country in which the means
of communication are tolerably provided, whether papers have to Le
frapsmitted 50 or 500 miles, the distance, even though considerable,
of . the "seat of the appellate _]!madlctmn is a matter of very Tittle
importance. The object, then, is to get the best sest, that is the best
public. - The best public, generally speaking, is in the capital. The
capital, thep.is the proper seat of all appellate juriediction. And
that there shonld be one Judge, and one- Judge only in each court of
Appeal, ipproved by exactly the same ressons as those which apply
to the courts -of primary jurisdiction” I agree that one Judge should
read, hear and decide the appeal. But when there are threo belong!
ing to the same coust, lf it is beneﬁclal to have only one stage of
Appeal as Mr. Mlll hlmself atgnes it is, in order to maintain unifor-
mity “of decision upon points of law and practice, the judgments, at
least as many as possible, should be pronounced in the presence
of more t.han one Judge and m .the hearing of a.ll three whenever
practicable. -

The 10th C‘lause duqu}eea w:th the ‘Recessity of Assesaors but
with this provuo r
" «Provided alwav,, hat it phall be lawful for the Judge of thq
Supreme Court sxt.tgpg in, Colompp or on circuit in any cause or
moatter: whemm it lms heretcfore ‘been necessary to -have A'ssesaora at
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bis own instance or upon the application of any party insuch cause
or matter to order the attendance of Assessors, at the hearing and
decision of the same; and thereupon such cause or matter shall he
heard and decided in such and the same manner as if this clause
had not been enscted.”

I see no good reason even for this exoepuon It ,ca.n_not be su.p.-
posed that the Assessors are for the purpose of instructing the Judges
in the general laws of the land. If the question turns npon a local
law or local custom, confined to a place, sect . or denomination, then,
it should be proved by evidence at the original hearing, and ite
.existence or non-existence found in the same manner as any other
fact. The only case in which the Assessors can be of use to the
Appellate Court is as a jury when the Judge takes evidence on ci-
cuit; to assist him in the finding of a fact which perhaps he will
not be able to do so well as they, nnder his guidance and advice; if
the Judge neither understands the native language nor is intimately
acquainted with the habits and enstoms of the native inhabitants, Would
it not therefore he perferable to try such a canse with a jury of 3
or § thap with Assessors performing like functions as those which
now belong to them? This subject will be further considered pre-
sently, Tlns Ordinance may be generally pronounced .to be a good
measure of Law Reform, proceeding upon correct prmcxplea. )

The Ordinance which I next propose to motice is the ome “to
Awend the covstitution of the District Court.” It consists of but
one provision, the same that is contained in the 10th clause of the
Ordinance last noticed, with the difference of its being applicable to
District Courts—the abolition of assessors,—but with a like exception
as is contained in that clause, that is, the discretion left to the Judge
to use them when he sees good reason for so doing.

The advantages contemplated by the institution of Asseesors were
‘these:

1st. “As a portion of the publrc placed in an cffcial station, which
secures to it the respect of the Judge; armed with power to interro-
gate the Judge and the witnesses, and thus to acquire a compicte
knowledge of the case, compelled by penalties to be present in
court, apd compelled to attend to the proceedings by the necessity
of pronouncing a public opinion on them," it was thought, “ Assessorg
would be invaluable.”

2dly. That a “difference of opinion between the Judge and the
Assessors may form & very reasonable motive in the mind of a party
for an appeal.”

. These are the ouly two. reasons I fiud given by Mr. ‘Cameron for
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"his recommendation to associate Assessors with' the Judge. The
““duties ‘they were expected to perform were: that after the Judge
_'should have summed up the evidence, and stated his opinion of the
" Taw to the Assessors, they should then -give such verdict as any
‘two of them could agree upon; which verdict was to be immediately
‘récorded, but was not to prevent the Judge from giving a contrary
" “decision. The reason, Mr. Cameron gives, why the opinion of the
‘Judge should prevail is “that when a Judge, checked by the pre-
gence of a jury, differs from a jury, the presumption is very much
“n favor of the opinion entertained by the Judge, and that there-
“fore his opinion ought to govern the decision, subject to correction
‘by the appellate jurisdiction.” Now according to Mr. Cameron’s own
‘argument, in case of a difference, the presumption is very much in
‘favour of the opinion entertained by the Judge; if so, why should
“such ‘a difference form a very reasonable motive in the mind of a
“party for an appeal? In case of such a difference, the one or the
“other opinion must be the correct one. The judge's is presumed
‘to be“the correct one; and is it fair towards a party to impel him
‘to an appeal by furnishing him with a motive, while, had it not
‘beer for this difference, he would not have thought of an appeal;
‘and - thus ‘maké him perhaps incur unnecessary expenses?- Indepen-
‘dently of a motive arising out of such a difference, if a party feels
~‘assured that the Judge has mis-judged his cause, he will always appeal,
if that liberty be allowed him." Perhaps it will be said, this dif-
“ference of opinion is well calculated to raise a doubt in the mind of
© the appellaté judge as to the soundness of the decision and to assist him
"ty éome to a cortect conclusion as to which was the right opinion.
No doubt it may have the effect of creating a doubt, where rione other-
wise would have existed; but I am by no means prepared to grant that
‘the “appellate judge will be better able by the existence of this differ-
‘ence to come to a right conclusion, if there was nothing else in the
procéedings and - eévidencs, excepting the difference in question, that
furnished material or argument to.arrive at such -a conclusion. . I have
‘sometimes seen an appellate judge affirm the original decigion, but
‘divide - costs’ between . the parties, . becanse of the. existence of this
‘difference of opinion in the original court. But. this surely is a
positive “evil: The. decision. is either wrong or. right. Affirmation
proceeds, upon this latter supposition, and surely the successful, -the
‘partially stcoessful -party, as regards costs; might reasonably complain
«I am not:the:party bound: to: suffer for the defective machinery.you
have set up and which furnished a motive to the other party to Appéa J
1t ‘is" notariowis "that. the, advantages -which- Mr.. Cameron antieipated
1
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did not, in experience, follow. The Assessors do mot insure greater
publicity to the proceedings., A Judge, can say to the Assdssorn as.
few words as he may deem proper though he would feel hownd.. to:
record his reasons and opinion in full; as the record way mb&y(
go before the Appellate Judge and because recordation is. gwj

and is made oompulsory ypon him, and he might st any &lm,,,
called upon to do so. ~Moreover Assessors have been foungl,xﬂ o
no check upon the Judge and they geperally perform . almost s
mechanical duty, without the least bestowment of thought or. attentiqay,
considering their duty fuﬁy discharged by encouraging the. - Judge.:
with” a blind assent; that is, when no. bms or -other . sinister . motive ;
influénces their minds. Tbe Judges, havi ing discovered, tlmtqlﬂﬁmnm
folmly much weight be gwen to the opinion of Assessgry o the.:
presumption of their_superior ability to form a correct opinion asito
facts and if decision be pronounced thereon, the Assessors do heetime
sub_]ect to external corrupt mﬂuences, seldom now call for “theip:,
opinion without previously expressing their own. They uez.elwaep
from all classes of people, poor and rich, without much, epgRiTy..:
into eharacter, - respectablhty or intelligence, in order: tq. lightew.the
burden of gratuitous services falling heavily and qppresaively upen.a..
few. Nine are the number who are summoned to BETYR & wpek,
and of this number perhaps 2 or 3 absent themselyes,.upon, Various -
excuses. It is practically impossible to keep these: romaiping few
from communicating with suitors or suitors from having free aceess
to them. Thence, it has been in many instances. discoyered: .that .
Assessors’ minds had been influenced by previons commapnication ywith- -
porties. Hence the reluctance to make-use of them more, than ds:at:
present done. ‘Besides, when a._court, Broq:wds o judgment,; upen- -,
an opinion gwen by the assessors. ‘prevmus to, the expression. of the .-
Judge's own opinion, the unsuccessful party having full.confidenen -in ;
the Judge’s 1mpart1a11ty but not . of the Assessors, and “helieving. that -

the assessors led his ~opinion, appear alwa 8. d;ssatlaﬁed with- the .
decision. .

Another consideration, whlch tells aga;nst the system xs, ,that ﬁhe
Judge himself may occasionally feel relieved of a portion of.the
weight of responsibility for a decision of which he in reality - is the
sole author, by dividing the same with the. +B86E8EQTS .00 the. ground
of their concurrence;" thus makmg lum less , anxi ,f
rigid investigation. Such a division of ;‘esponsxbﬂ@y i
prmclple Mr. Mill observes, and very: ‘reasonably, .., "

“It is a great security, both for diligent_ and for 'ilp}'lght ‘conduct in
the- Judge, that he occupy singly the Judgment 5€Rb rWhen a man
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Inowsthat the ‘whole credit and reward of what is dome well, the;
wholé puttishment and dxsgrace of what is done ill, belong to himself,
thé i miotive't6 good condnct is exceedingly jncreased. When a man
hbpes  (#at hé' can shuffle off the blame of negligence, the blame of
uiifaifiess, ‘or fix a part of it ‘en another, the uncertainty of the pu-
nishitibrit ‘operstes, as we have already seen, to the diminution, and
almoit 'to’ the extinction "of its preventive force, Certain common,
and éven ‘proverbial . expressions, mark the general experience of that
indifférence ‘with which & duty that belongs in common to many is.
apt to-be - perﬁn'med. “What is every body’s business is no body’s.” .
THis' ig 'as’ true in the family as in the state; as true in judicature .
agilh @rdinary life”

UTké New York eode also proceeds upon this principle. -

o Phat in all " courts, except the appeﬂate there be but & smgle ‘:}
Jﬁdgb‘ VIS VR T

; % sound principle therefore, the Judge should be left .
tovdédide a''dase with the whole weight of responslbﬂltv resting. upon
hitdel- #hd!ow* himself alone; and thus incurring the full measure of
cdhsm’a arislig>from misdecision, both- of fact and of law. But is

yﬁbﬂmﬁyfﬁcﬁﬁced by the absence of this adjunct body? Is it
not - #t-Feadt’ ‘gréatly fmpaired? I think not. If a comprehensive
appeal be'aliowed,” & bar—a respectable, intelligent and independent
bar, not ‘sich'a ofié’ as existed before the Charter of 1833, and which
Mr.Carteton- chrabterized: as “servile,” the Judge for his own sake
and’i¢haracter will'in open court’explain the grounds of his decision,
the- reasens’ which: 1éd- him t6' ‘his* conclusion and the law on which
he«‘gmundsduit; for the pm-poseof' deterting the defeated party from a
useléssiappeal st for the purpose of gaining confidence for himself. But
I adnﬂl‘th’ei‘é“may‘hppen to bé casep which may not be safelyleft in the -
hands’ of A" Jtdke‘ solefy—Every ‘rtlé 'has its exceptions and too great
a gererslizition; in the  study of over-simplicity, often leads to error.
There are two classes of cases which form the exception: first, cases
in ‘which the’ facts involved -are” beyond ‘his personal skill to find:
secondly, casés in which “exthel‘ party mlstmsts lns ;mpartxahty and
want of bias, - ¢ , :

The first- class may include’ 'oases in which da.m:».ges of a particular
kind are to bé aﬁaesﬁéd, for seductxon, slander ‘&c. wherein damages
must vary ‘according ‘t6” the "rank, “circumstances d&e. of the parties;
or cases wherein_ the facts' 3m;}ved are of a scientific kind and peculi-
arly belonglng to the iechm branch of any trade or calling; and
then persons of skiﬂ ‘where nice matters in any trade or other em-
ployment form the subject of enquiry; and “persons of respectability

A
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to decide upon the amount of compensation in actions for infraction
of rights where restitution is impossible” would be desirable,

The second class of cases will comprise all in which one or the
other party suspects a bias in the mind of the Judge, arising, from
some cause. As nothing so much secures the confidence of the
public in the Tribunals of justice %s the consciousness of their
sufficiency and impartiality; in both the above classes of cases, if any
of the parties apply for a jury to find the facts, it should, in all
reason, be granted to them, leaving still the . province of the law
exclusively in the hands of the Judge. No voluntary mistake of this
latter is he likely to commit as the appellate remedy will then be
perfectly applicable always. In a portion of the cases belonging to
the first class, special jurors will be necessary, who will have to be
summoned. In all the rest a selection may easily be made of 3
or.5 men from the bystanders, of whom there must be many daily
in every court, of respectability and intelligence, who, when 8o
chosen, will enter upon their duty with imWrtial minds, and will
not feel it any great inconvenience or hardship. To fill up a jury
in England resort is occasionally had to what is ecalled a tales, and
this is therefore no novelty. To facts found by a jury the Judge
should be required to apply thé law and pronounce a decision there-
upon; but with liberty to record his own opinion as to the finding
of :the facts, and the reasons, if any, for any difference of opinion,
that it may be of avail in the event of an appeal. In the county
courts in England a similar liberty is allowed to a party to apply
for a jury, but this application is so seldom made, that the cases
tried by these courts with the aid of a Jury do not amount to even
one half per cent, if I rightly remember what I have read on the subject.

Assessors moreover are a positive clog and impediment in the
way of despatch and speed. Pleadings which the Judge had read
previously are to be explained to them; and issues to be tried, stated.
The Judge might entertain a clear and decided opinion on a point
of law, evidence or fact, but is now utterly unable to prevent. the
lengthy arguments of counsel on those points, who would contend
that their address has for its object not only the producing a con-
viction in the Judge’s mind but the persuasion of the assessors toa
like opinion with themselves. To the system I am about to suggest,
if assessors be continued, they will prove .a vety considerable obsta-
cle and a hindrance in its proper working. The abolition of: assessors
therefore I consider a very great improvement. Mr. Cameron, it
would seem, found the system existing in Kandy and adopted it with
some modification, without much consideration or thought. In Kandy

-
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it was indiepensable, as the law then stood, the. Kandian law never
having been reduced into writing and its ascertainment depending
entirely on information to be derived from intelligent men. The
Judges therefore constantly required advice and suggestion, without
which, they could not proceed. The case now is quite otherwise.
The Kandyan law so far as it can be known, is now to be found in
print, which is a sufficient guide to the Judge in all matters of .doubt
and difficulty. If the point required to be ascertained cannot be so
found, still, evidence of the law may be received for the purposes
of decision. Therefore I see no reason for the retention of the
Asgessorial system even in the Kandyan Provinces. There the Magis-
trates’ Courts and the Commissioners’ Courts are already dispensing
justice without such aid, which goes to show, that there is no absolute
necessity for its existence even there.

The whole of my previous facts arguments and authorities will
have already impressed the mind of the reader with the conviction
that it would be impossible for me, holding the opinions I do, to
approve of the provisions contained in the Draft Ordinance “to
extend the jurisdiction of the Courts of Requests and to make certain
other provisions concerning the same.” As this Ordinance proceeds
upon recommendations emanating from a high and authoritative quarter;
and those recommendations would appear to have received the entire
approbation of the Executive; and further, as the Ordinance itself has
been carefully and most skilfully framed by one who, to the no in-
comsiderable 1loss of the Ceylon Public, is now no more; and whose
universally acknowledged talents and abilities I always admired,
beside the personal esteem and regard which I ever felt towards
him; it would ill become me to speak of this law except in
language the most gmarded and sober and not calculated to give
offence in any quarter. But if the principles for which I have been
hitherto contending be correct and sound, it cannot but be said, that
this Ordinance violates them to a greater extent than any other law
which has been passed since the Charter of 1833. I shall notice
the most prominent features of this proposed law, in succession, stating
at the same time as clearly as I can, the objections I have to offer
to them, and the reasons for such objections.

Fhe 2d Clause gives the Governor the power of appointing an
additional Commissioner to the same Court. The objections I have
already urged elsewhere (p. 39.) in respect of a similar provision with
reference to the District-Courts, are equally applicable to this; a repeti-
tion of them ‘therefore: becomes 'utterly unnecessary. In short it is
objectionable as tending to destroy unity and uniformity of law and
practice, ) :
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“The 3d Clause retains these courts as Tnbunals of “ eqmt,v gmd
good conscience” and extends their Jurlsdlctlon by authoriziug them ,
to determine all suits in respect of immoveable property not exceeding;
Seven Pounds and Ten Shillings in value, and in vespect of moveahle »
property not exceeding Fifteen Pounds in value; save and axcept:
the Courts of Requests for Colombo, Galle, Jaffna and Kandy;
which are to be vested with jurisdiction to determine immwovable
property suits, should they not exceed £7.10s. in value, md.aits 4
relating to moveable property, under the value of £25. C

‘The ‘suthorities who advised extension of jurisdiction; in dm o
manner above mentioned, have put forth their recommendations «doge:
matlcally, without assigning one solitary reason for the change: @b,
what were the. reasons, facts, arguments or principles which induéed:t
them tp suggest these alterations, must be a matter of pure canjectda !
The first anomaly apparent upon the face of this clause is -the. wing i
of uniformity even in the jurisdiction given to this class :_pszonrtaz-f:s
Their real property jurisdiction is uniform, but in respect of persemal
property, four of the Courts, situate in the principal towns :aré to -
possess jurisdiction to the extent of £10 above the others; :justin. the

same way as things were before 1833 and condemned by:Mr. Camieron; .
Mark what vests a Court with juriediction; the residenod of the.:de-:-
fendant or defendants within the territorial jurisdictien:of: the Court,
or, when “the act matter or thing in respect of which any such: plaint
shall be brought shall have been done or performed withih sach }nﬁs- :
diction” Hence it will easily be perceived, that in respeet of move-"
able property, uncertainty of jurisdietion may arise betweeniany two'
of the Courts. Take the case of the Colombo- Distriet and emy oﬂtet*
wh.wh lies contxgnous to it; say Gduuan—mppose an . action is jentered
agamst one for the recovery of £20.in the.Court of Requests of Golombo, -
assuming that the defendant is residing in that disrict.or that:the '
defendant had contracted the loan within othat,jurisdiction;. plaintif - -
himself being a resident of Colombo.. The defendant: perhaps; dither -
because plaintiff wilfully selected the .wrong. tribynel. for his -parsbnal . -
convenience or because he wants delay, or for:the mere purpose of
vexation, truly or falsely, paserts that his residence is within the dis-
trict of Calturs, or that the loan was contracted there and that there-.
fore in this matter he i s lmble only to be sued in t.lu District Com-t
order to avoid the delay and expense of & tml in_ ﬂw-Diﬂtthonrt,
Here then a collateral issue will have to, be triad first-for the purpose
of debermmmg jurisdiction ; and the temptation thrown in : the way of
the defendant to take such an objection is not a little, when the choice is
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between a superior and an inferior Court, for the purpose of his defence,

and. profbmbnal assistance is to ‘a certainty available in the one ancf not..
inithi&s other. Nor is the temptation less which operates in the mind of the -

plsititifito have his action tried at Colombo, when, perhaps, it ought

-0 be tried at Caltura—for the purpose of depriving the defen- "
"dage-sf the benefit of legal assistance which might probably lead to

" plaintiff’s defeat or cause delay.

_ cMinother distinction which ‘a provision of the’ ‘clause goes to establish
is;'between moveable and immoveable property—the res mabiles ot
tmmobde: of the civil law—in relation to jurisdiction, and giving ,a

mede eontracted jurisdiction in respect of the latter. What the civil

law.determined to be a moveable and what an immoveable is, in mmy
ingtances;.not so clear as one would be led to suppose simply fmm ’

th- literal signification of the words, and questions of very consi-
devble difficulty ‘might arise (Vide Voet. Lib. I Tit. VIII § 11, 13, .

14,15, 16:and 17.) Instead of immoveable had it said “right title pos-

seasfon or: produce of ‘land” as used in some of the ‘old lhgulatlons,'“.'j
thematter probably would be attended with less difficulty. " The divi-

sion however is too indistinet to prevent nnoerta.mty and doubt. -
Ainothetsgource of contention that will arise from this limitation of
jurisdietian’ in reference to immoveable property, would be a want
of -agreeiaent between parties as to the real value of the object of a suit.
‘VV_hen.,. guel: & smit is brought <in the District Court the defendant

‘will,. iy many s mstance, attempt to prove the property to be below

the, mluo of £7: 10. O in oxder to deprive the plaintiff of his costs,

or.cash, him in-double costs] ‘and ‘when the plaint is lodged in the "

> o=

Court; of: Requests, he ‘will :iit ilike manner try to give it a higher

valug: in -orddr:to’ withdrawit: frorh “thie ‘jurisdiction of that Court and *

thus. defeat s the:: plaintiff, fox : omce: ‘and’ such'a question will have to
be eriquifed Yints: flust, to: dscertaiti’ Whether the Court has Jnnsdxctlon"
to eatertain the vamss: ‘A¥ to the’ actual value of a piece of landed
property; rwitnéssds:- who e ‘cilled will no doubt give differing opi>
niops; this: belng: & p&m "6n “which évén men of ordinary probity will

without mnch - retorse ¢f sonscierice, -speak without scrupulous regard
to ‘truth; -and Ooutts Wilk thiss bé placed in-s

during. the- existeice ‘&’Méﬁiﬁeﬂ Courts axrd creatﬁcfénd ‘small con-
fusion and Toss:! Miang! 4°éaseC Qat was taken “10
dismissed: a8 foriwas o?sj&rﬁ&i&ion—-perhaps, “the Magmtmﬁe hlm-

self ‘being gl 'feﬂéﬁghi thbé elieved from the trouble of trying . the":.,._;i
cause, onpueli ¥olpleai’ ?mié curse pursued then was to issue a Com-
mission to ‘abbessl vatue Bub”ﬂﬁs is both expenmve and ls open to .

grave objéction, %

tate of dlﬁiculty 88
to thé detision’ of this qabition. " This evil Was] ‘in eXperience, felt

these’ Courts. wag B
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" Afiother “evil "it will produce will be a conflict of Jurisdietion.
‘While one party endeavours to have his cause tried in one Tribunal
the other perhaps will be equally anxious to have it tried in amother.
"Suppose a person to be in possession of a parcel of land of the
“value of £20, and he is disturbed by another in its possession; &' dik-
pute arises and there is a scramble, as usnal. The usurper, pro-
bably without the knowledge of his opponent, lodges his plaint'in
the Court of Requests claiming a quarter of the land, estimating its
“value at £5. In the mean while the other party institutes his claim,
“to the entire land and damages, in the District Court, putting -a-value
of £20 upon the land. Now which of these cases ought te give
-way to the other; both parties being either plaintiff or defendant-in
both Courts about the same subject matter of dispute. Is priority of
‘institution to decide the point? No, for the claim in the District
“Court is for the entire property and is above the jurisdiction -of ‘the
“Minor Court. But on reference to the 12th clause of the Ordinamee
*it will be seen that the Supreme Court is empowered to.set. aside
‘(these words are not used in this clause, but they ought to ‘have
been, to apply to a case like the one in question to which: the “words
“ reverse, correct, alter and vary” are not strictly applicable)’a judg-
‘ment of the Court of Requests when the case “forms the 'subject of
‘a trial pending in some other compgtent Court” Now the District
‘Court is another competent Court, and therefore I suppose, the case
in the Minor Court must fail even after judgment, in appeal. But
a plaintiff might for this express purpose, at any period before deci-
sion, go and institute his claim in the District Court n. order :to
defeat his opponent in the Minor Court. -

Thus then will occur under the provisions of tlus clause, all tha.t
confusion, uncertainty, couflict, mistake, delay and loss which Mr. Ca-
meron studied to avoid and which the provisions of the Charter did
actually remove, so far as jurisdiction was corcerned. o

Now, it is impossible, I find, to make any conjecture, satlsfactory
to my mind, on what reason, or upon what principle, these alterations
proceed. Why should all these Courts have :the same real property
jurisdiction, and' ‘not ‘as regards personal property? Is it because, it
has heen by some means ascertained, that the love and appreciation
of real property by the inhabitants of every- district -is equal and
alike, but vary when applied to persoual property, so that, the
appreciation in which the latter property.is ‘héld hy the inhabitants
of the four excepted districts is 2-5th-less:than that.ofi the' inhabitants
of the others? Or is it because £15 in one .distriet ;is. equivalent . to
£20 in another? The very enunciation: of snch pEinciples .is suffi-

-
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- elent to show their absurdity, and therefore it ‘cannot be supposed thet
" the legislation proceeds upon any such principles. Then what other?
« Perhaps the capacities of all the Commissioners- in the Island, as real
- property lawyers, are calculated equal, inasmuch as none of them have
- -hitherto, as Commissioners, enjoyed the practice and privilege of adju-
‘dicating land causes; but the ability of the four Commissioners who are
. to possess a greater jurisdiction in respect of moveable property
- compared with that of others who are placed on a lower gradient,
..has been ascertained to be, as 5 to 3. How ascertained? Perhaps
" from the circumstance of the former having transacted a larger quan-
~ tum .of business.. However, the soundness of this principle fails to

satiefy one’s mind. Men’s capacities are not to be measured thue,

‘We cannot therefore make the most distant guess as to what are the

-principles of this piece of legislation. Further, what was tle rile
. which dictated this limitation of £7. 10, 0., £15. and £25? This
- arrangement will throw more than 9-10th of the civil litigation in
- the Island into these Courts. If Government were to call for a ree

turn of all cases under the above value, instituted within a year in
. the Courts of Requests and the Dietrict Courts of the entire Island, they
would, [ am pretty certain, find that such will be the case. The Colombo
. District, taken by itself, might perhaps form an exception on account
. of the comparative wealth of its population. But that is not a fair
. way of making an estimate. As the legislation is for the whole Island,
- we are bound to take the legal statistics of the entire Island into
- consideration. Now, if it be assumed that these Courts are capable
. «f satisfactorily determining 9-10th of the cases, what should pre-
vent their disposing of the remaining 1-10th? Does the increased value

creaste any difficulty ? The absurdity of such an idea has already beén
- shown. The questions which are likely to arise in the excepted 1-10th,

must Be almost identical with those that arise in the lower 9-10ths;
-and uuless the legislature contemplates impunity as regards misde-
. cision in reference to this latter—the more important when their ag-
_gregate value is considered—reason fails to suggest any ground for
this limitation. Perhaps it will be said that the simple practice and
_pleading of these Courts form a bar to the excepted 1-10th being
heard there The fallacy of this supposition I shall have hereafter
" to shew when I come to the head “Practice.” The provisions of this
-elanse, are therefore, vicious, as tending to produce perplexity and con-
- fusion, and as grounded on no sound principle. Besides, is this legis-
-lation to be final as regards jurisdiction or not? It does mot look
-final, but s prospective of an advance or retreat as experience
vmay.- suggest. - Is. it just, is it remsonable to.be so constantly expé-
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fimenting according 4o, the «notions which. prevail fp. the:legiclatyre

- periodically as its members gre changed and as its new advisers syggest,?

~From 0 to £7. 10, 0. and from £5 to £15.and £25 is, ceptainly. »

"bold leap; and what I would be delighted to see is, that, the i legip-

Jature make one grapd-effort and. elear. the whole ground  at opce in
o

‘order to regain the  position in which the Charter. had :placed jy-
_visdiction and from which they most mistakenly allowed themsehygs
“to fall back in’ 1843. Experience elsewhere, has shown that,thisisis
(Bot an impracticability, nor.ia.likely to.be attended with failoge in
te working. In a. Pamphlet entitled “Thoughts o, the, presept
;Btate of legal Establishments. in Ireland,” quoted in .the Law Baview
Ao xxii page 243 ia the following passage, . . . - - liiiss sd

... “The somewhat anglogons”, (analogous to county courtsia. England)
‘civil Bill Court of the assiptant barrister in Ireland has from.the, peripst
‘of its eatablighment boes. gradually advancing in imporanee ypd, aficy-
{’Ttgéi-gﬁbhgb;'ﬁalﬁqp'eé;’_i:jﬁa, progressive increase of its jurisdigtion; .the
"court is presided over by a Judge appointed by the-crqwn;; the, . ja-
‘rigdiction pow extends fo_questions involving the nicest,points-of: law
"and equity, titles to property, cases of wills, intestacign, jectments,
_besides contracts and ‘debts of all kinds, if below. a certpin symy, JIn-
deed every form of action as given by the Civil Bill. Conrt,; except
slander, libel, criminal conversation and breach of .promipe .of, marriage.
The proceedings in the Civil bill Court are free from ; the technicalities
thought necessary in the Superior Courts while they .do. not. afford the
same facilities to dishonesty., A . greater, variety: of defenge.-in. equity
‘is also givenin the Civil Bill Court, .. The actiong auowedtm:begq.gep
for debt in this « ourt are found extremely useful. .to the publie; -but

the juiisdiction of this Court s limited fo sums not exceeding: £50.

- “Upon what just principle. this, fimitaton is. continuedh stog's difficnde
“to conceive.” To be able to obtain, quztic?jg’px gu_easy, expeditlous and

cheap manner ia a right .which very map should possess in s well-
~ordered states; but in Irelind justice js .withheld from.him. if bis
case is of such anamount, or .of such.a, nature, 2s.is supposed will pay
the ruinons expenses of passing it thrangh fhe, sypesior Courts.. The
toll there t De paid acts constantly as an, exclnsion from the. seat of
justice.” Tt ‘mlust "eithe be ssserted (whigh, the - public.-¥aice would
_deny) that, cases under £50 decided, upon i the, Civil: Bill Courts of
‘the assistant Barristers” and Petty Sessions, Coprte,are not therein care-
fully and satisfactorily adjudged, or it must be admisted;that. great in-
justice is. done in subjecting cases of £50, and .upwards. to-a jurisdic-
"tion so disproportionately expensive, . 5o nnceptein from...tachaicelities,
Sictions, apd old forms, and so barassingly Sedions;t.suitam.”. If sthe




@h : »
“Hi o' £50 in o Beneficfally “Féachéd “t af “eases, Tand nok ex-
M“‘ itiis: proved ‘beyond doubt that fifiédiction may . be mdeﬁmtely
Sgiven’ e same court, though usmg a ‘simpie and natural system of
“pleaditig’ and ‘procedure. :
44 Phon“the clanses from 4 t5 10 mchxs{v«! there’ is nothing parhcuhr
“t ﬁe ‘s, - being ‘there matter of detail,’ bra&we ‘and explnnatxon in
Egphinrection wﬁh the 84 clause, 'ﬂxe llth clause ;s impértant and is 88
afom&sy I O A
i o¥FL! And it is enactett that no' pérﬁon w’hatbver ‘shall be pemxjtq,i
3wk§ppea?' and act for of on hehalf of any" “party in’ any suit or pro-
vieeditly efore 'any Court of Reqnestb‘ unles’ the Commissioner shall
be satisfied that there exists some: géod and“sufficient cause why such
(hartypshobld ot bé required to attend irf ‘person.’ ‘And vo Advoca,te
Loy 1Prottér shidll be permitted to appeat for or on beha]f of an yany,
‘%Y xdept by leave of the Court, shall be ntitled to be’ heard.to  arghie
ufly {gftiektibn ‘#i counsel in any stit or’  proseeding "Befare”aiiy “C urt o
!lecfuvisu.‘”’l’i-owded always, that in every- basa métltuted‘be‘fore an%v
‘stichicostiH dnowhich the crown shall be a party iiterested, it sha
 Hegbiniidtetit for’ the Queen's Advoeate or any. 'Depufy Queens "Ad-
%t‘é}“ﬂﬁlﬂdwefed’ to act within the district, or the Government Agent
1 KsistAfit “Gbvernment Agent, or the Collector or Controller of Cus-
tonis* of thie "DALEL, or any person authorized in that behalf by wri-
wﬁg&uﬁﬁ#’tﬁb hiifid of the Queen’s Advocate or of any such Deputy
Quéen's* Amoéaw, or ‘of the ‘Government Agent Assistant Govern-
Hies® Agetit or- Odllector of "Customs of - the dlstnct to appear and
oprbechtithe Crow ‘in’ ‘dudh “casel “Provided, further, that ' where any
‘personefibll BE alowed fo " Eppéar s’ Hforesaid for ARy, party to a suit
anck wlteheoahy Advoeats of ‘Prottor shall be permitted. to argue any
ixuembnauéaﬁsmmd tio” edsts “thctitred in res_pect thereof sixall be made
payablel by e dp gwiﬁéph rty s g T
lln.u-!f} prohibits’ nppeaﬁmee’ of % party by substitute, ‘except. by
* pettiasiof of e Corimissioner. '
ﬁd.—-aA Yke ”prohﬂnﬁbn“fs 'Tild" upon Advocates' or Proctors appearance
7 ab s en' behalf ofth ‘i)ai'ty, that s, a8 his ‘subatxfute,, and it also
prevenw thelt appehting as co{msel to arguﬁ aﬂg questlon _except
" by ledve'df the Cotlit." i
&du—Fiom ithe  abovi¥ ginéral” l‘ﬁlee, it exéepts certam v,GQvemment
+ Officers ‘oF thiér*ifomiheds for the purpose of ‘representing the in-
- terests b #he  rownl o -
M»Cdaw' *TW"aﬂd&e(& ‘Bvéti “when substitution s}mll have bee}l
- perm‘itleﬂ‘ i TG el ‘hiave, had leave to a@ué .
'1‘6 the %”ﬁr%mgﬁﬁ eéﬁon would i, i nnrcamcted hberty
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were alowed fo appear by Proctor or Advocate; but in ‘absened of thiiy, i
alt thie objections that T have already urged against a similar provisien ‘in-
the Ordinance No. 10 of 1848 will apply with considerable additional «
force, as this present Ordinance covers a much larger number - of suta,
by its proposed incresse of juriediction.

: Under the second prohibitlon even when counsel may be allowe& to*
appesr, - it is not with liberty to interrogate a witness ¢ither in chief op >
by way of cross-examination, but only to argue a question as coumsel;’
So a party will be debarréd from availing himself of a very im-"
portant and effective part of the dty of counsel in more than 9:10th -
of the civil cases of this Islard; and even this limited liberty will:
prove to he utterly nnugatory,—a mere delusion and mock-hhmlnv,
when it is considered that the exclusion proposed will bave the uls:
timate: effect of completely - extingnishing the local bar, except in #he'
principal capital, Colombo, where the Court of Appeal sita. Of course,
at every counrt wtation where tlere is not aleo a District Cotrt; no*
Proctor or Advoceate will ever think of establishing himself on-the Very:
faint probability of his being allowed to argue a point.on -behalf- of -
a party—unrless he previously makes up his mind to starve--diid what’
party will ever venture, on the bare possibility of such .ar itidulgence
to transport a Practitioner from a distant place, at the expense of
fees, travelling charges and eubsistence money, when he cannot recover
a farthing of it from the opposite party? In referemc to: these Conrts *
therefore, the indulgence promised amounts absolutely to mothing.

In those stations where a District Court also is found established,
what will be the amount of certain business which: will be: found: to
maintain a bar, or anything deserving that name? In the :District:
Courts, at most stations, perhaps there will ‘be sonsething :between: 30
and 50 cases instituted within the year, if so'many; and ‘evés should: -
Proctors be retained in all these, what wonld be -thie sharefalling
to the lot of ‘each, to enable him to take out: a:yearly lcence
of £3 and to maintain himself and family? Unless 'therefore
they determine to pursue the calling as beggars, or make up their -
minds to watch' eagerly for business dnring the day #nd betake
themselves to’'some less reputable employment at night, the local bar
must be utterly gone. The inevitable effect of -this clause, therefore,
iz the almost fotal extinction of the ‘bar, except in: Colombo, and a:
denial of legal adviee to all suitors both i the < ourts’tof ‘Requests and
District Courts, with the above small exception-of. Colombo.

.. The existence of an educated bar 'has: been-alvways - considered,
in every civilized country, as essential to protect: tights, to. prevent
Injury ‘abd ; oppression; as & security. against mis-dd¢ision, aud as proe -



mdtlvg\ of - #he - best “interests, of the_ ‘public. “The nbaeo of¢ ite - poweuw
and .the.evijs: which :have ' arisen. in. eonnection theremth should ‘not-.
cteate :tha: désire of destroymg tbe ‘entirer body, ~and, - fogether -witls:
it;-adl. the ‘benefits which that body is caloulated' and: is able to promote;
but rather a desire, if possible,. to eradicate the csures which. give’
origtr 1o these evils, leaving the body - ‘itself in- éxistence, for good
oplys: - If this latter couse. be found imposaible, and their evil deeds-
pgeponderate aver-the good; then, and then:-only, ought reeourse to”
be had to the measure of extermination; and . even-then, it would. be’
prudent cto. -consider heforehand, wbeth&r the removal of the checks:
afid:restraints and other benefits ammg from the presence of professiénal :
men{are':hot hkelv to produce greater evils than are now received
atltheir hands. The best informed have flways maintained “that the”
lagrl profassion is of the’ utmost 1mportance tothe public, and thaf it*
iqoengertia} to ‘the hest interests of ‘the sfate: that' the Iawyer nb(m]d‘
beamply !sapported and placed in an henourable and eminent posi-=:
tion.” - Remunerate it inadequately, and place it in a degraded and
véretéhed posutjﬂn. and it would be better to have none at all.
Wit Then; lot:-us see the benefits which a bar can eonfer:
Second<:The -evils arising from its existence, and whether these evils
'nn o+ rare-irremediable, ‘and, whether the bar cannot be made to exist,
~-gphrt from "such evils,
Thhﬁ ~sWhat other evils are likely to arise from the extinction of a
loaﬂ bm* -

R F'rst.-—The benefits of having a bar.

o Itfwnﬁ mateha} assistance to the Bench, to have the law ascertained, to -
havie :vilnendes iriterrogated, its attention called to every material point in
o ¢aseowhich 1might - othexwise: prebably -escape notice. Bentham, who -
whaisnot bitd forthe misdeeds of all descnptlons of lawyers, and who waas.
by o means sléw in €xposing and censuring those misdeeds, never.
for e thowient <dreamt- of ‘suggesting the desirableness of sweeping
away allrlawydrs ‘and’- ;ﬂgaders, or of excluding them from any court,
ok: from-giving: service. in .any particular class of cases. His mind
was too philosophio..not. 4o;-see the mischief of auch a suggestion, nor
could -any -such: ctude; ides. ever enter his brain.. It remained for
pseudo-rdformers. of & 'very ‘modern date .who joined the ranks of
his teue follotwers -and: diseiples to go, as it is called, “the whole
hog” end- prdve:theweelves ; what: are ‘termed out-and-out reformers, a.
kind of wildultte-ratlicals; like:members of the French Political school,-
who ety out for/chinge~ahd -dlteration without exactly knowing what
they - want ‘or -whsat they-suggest. Now, let us see what. philosophic:
Bentham saays, 7of:i4hb - Use: of «Professional .men for.' the. parpose of’
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Jutarrogation,. “camsidered ;ah! .4 pecurity - for - the  trasworthlaws
“of testimony.” In answering the question “ By whom oaglw ‘Antérys-
gation to be performeble 'be observes; - cromd

..“And by whom is it hkoly to be exercised wrth goodd'eat? K47+
swer By every: petson .in;whom: suitabde wifl and power are-likgly
}b be found conjpined. - Wik, -the profluct of adequate vnteress: iristise
st extensive sereq. 06 the word; poscer; consisting:in. the: presént

case,, of appropriate mfomatlot; weOmpamed thh adequm bty nef

{I;e 1noellectual kigd oy o o P edt oo
aa! #0f the accasional. mdmumn ofxa pmon in- th& charatet of AN
wgpnt to .the party {svgipoding it a-case in whick wdmissiontmiairwith
Propyi gtv be given o :the.party himeelf). the necessity standai deviow
$izated by the: follewinig teuses: of- mﬁrnnty and. relative: imempdcity
under which a party is liable to labour: 1.—Infirmity.from jiems-
tnmg of,age; .o gupersapustion.: 2.—~Bodily indispositien::1§ia-Men-
gal mbecility. .4~+Ingxperionce.. 5. —Natural hmldxtyz‘ : Kol eanate
bgsb}'uir;png,. 7 —~Eowness of station in either sex” : it lo viitoiem

““True it is that there sits a Judge, whose duty (]tfmi:e stid)
is on this_ eccasion-as..on others, to act as an Advom,.cﬁ)imntle‘ld on
exthcr pxde, but-on:both.2: . Couniidg edd esirr
; “But on the. part.of . an Advocate to enable - hmmtfalﬁloi!ﬁssﬂdv
;n an adeqmt.e masner, - ‘two endowments are necesitry'siappropristd
mformutu)n in-all ita plenitude, and the zeal thiat -is wmeceiruly eoftﬁn
it to full account. On the part of a Judge; neithes ireqmmo fntia
mess:ire sufficient: for .alk causes, or eved! for: the-generdl sum of cmee)
can on any sufficient, ground be. expected,-muich: Jeve: Bothy uiasivns
" «Of a. subgtitute. to the. party, “the smecessity::/is. csiextersive 1with she
mes ‘where the attendance. of thé: plirty lmenher iniithet physidalsor
ﬂ;e pmdmtzalsemeampmchubls{" Yo wegafe sus sbadw mottsgutesiod
.. “On the ooeasm bere " in- anmfmhm Mlcahlrﬁtmhm,
the necessity of giving.. admmmh & pmﬁmomhﬁvdcwuandxmd
by the following. congiderations,)’ s s 1.7 adi bty suetirarha 1o

“An adequately. thﬁedpnommmmhodsm

or snbstltute ;wonld, not. always -be to.be: hethit «.i:f ot :

.2. “Inso_fap 98 appropriate lesrning.-in:necesstry mdeali o act
as_well 83 the, powsr f, the profession.: ag bertn:-etployed ::for- ages
in rendermg that necmxgy-u unma;sql - 4ndk i nogelat ons:s posejble), <&
non-professxonal assxsmt or substltut«e» wanld vo irg:o0ldom h«ntloquahely

qualified.”., Lodbsila tady Susyy o v
i,f‘ Besides those. which, 88 above, sra; thewdmi d‘ndrﬁﬁoé.ﬁqo other
sdvantages are, on, the occasion in.quastiofs:sisvumlyoatiendent. -ons
f.ﬁe mtervg}{mm of the Aprqfeamn@,,,gnswm 40 Henom~
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- psnffsstomals-~odvapates “advantawes swhish )ﬁﬁy &mkon‘éaim"fmh,
ovem  wikh;reference to the eause:.of: jhm SR
“ But for this resource, a wromg-doer way, to" the prejudice -of the
pakty ¢ wronged, - possess -on - this écehsion two - adfmntagesof:tvery
ippibssive natare : the' advantage of:the’ 'smmg over the weak in mind;
aitdii the advantage of -the high ‘ave¥’thelow in #ation. In a cause
saf-sredonlitful:’ or ‘intricate nature nothing: bub> skieh’ “a “union ‘of talent
Wng: zehlous: - probity;: as iwounld.: be . toa greus g #xpect ‘with “Yestor,
on the part of an ordinary Judge, more especially:‘of - a: juryman céti
prexaristhese: advantages (even in: st sepuratorimate; mnch' miobe ! hen
Moiveds):: foom: operatmg in-a degreethighlydmperous to justwe ’BHF
 ambessh infcade of: aspecies ‘of ‘cormiption, wwifeh fs “hot of 'thé Hdtbsk
i sthome:i over which fashion throws. mcvod S advocate is’ thé Saiid
4anatl, ctotlow 'as well as hrg MU et el wil et wbyse 2 DA g
-moMInfBrtunstaly, however, in -this s\rppma‘?d"h&hd%a“thg Ymng
dfoso’dondition; to purchase. siich high-priced “abélstarke : ‘stid "ty gnsa
. majority of those who have need of:: jasﬁcc o far ?tom‘fbe‘
_(hists echditionsT} ¢ g ovens sy tEdE sY 3 A
- 1o ‘!:B;ﬁaxof&qsmstance of a proﬁ,adi“mﬂ advabate t6” fbe cause of
justice, the utility is grounded in the nature of - tbfngs Whereas ‘the
* sheiveeAhuiRighaynokerized by the name ‘of' brto-Bedding, is not, as will
- bei ageny mltogether - without remedy. Brow-beating fs that art of
afience whmh ~mever can be- commltted by any wdvoeate who has not
she, Judge.:for, his- decomplice.”. :
* (cofiyo #o will /bemeen;::thatt Bentham's regret ib not’ that Profeseional
- assistance igi-atf sl available, dnt:shat. it-is ‘not: Wmally available o
sHie sipiooromiitor aleo, . orv 1mecommt o 8f the- expende. ' Firther, he was
t‘nbkqdqted&hm valiie s oft Qﬁi‘qo&éhdml ‘mwn fo# the purpose Qf
interrogation which this clause of thd: Oxdixiandée “totally ~ deniés, rior
dich bey thildio hst vinireasonsan rorrdbngry; Jn&ge ﬂwuld be consldered
fully::bdeghates fov aetlasoduniesl; fwshothi- pmies.
Another advantage of the bar is the:service it renders as a check
- mponithe:berohi: A0 W Gudgeels as ‘arel'a human being as any other mian
and is subject to like infishities as® others; frén¥ sbifig 6f which, notie
¢an ;e Unchupt. 7 Owecint hasty; dnether n it o ﬁﬁl‘d’is capncmus
adcarb‘itruypiqrd'ouuhs‘bynhmvaﬂfst temperdniend mturaily givén
to syhipatifessandsutiuthied; und: another’ peﬁmph 15%%0" exceedmgly
good: patwred adicomplyingitie” t6° bé stbject ‘to - be- prevailed on
importunity to grant that which Justice does mnot warrant. ' Tg not‘
an.indepdndefitibdn Nicheckibpow these—a’ bar that Ts evér watchfn
to extpode: evron [onisistade /%69 Pofiit “out'a fault, and, if nof”attend

$ay.zeadl) ab Aadlagithib Poovecdings before ‘@ Hglm“tribunﬂ “’H«:g
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, 'the folly-of the: Législature does not ‘prevent: sich & coriree ? Ifany

body denies this, all that I can .say is, that I should be very much
- disposed to doubt the sufficiency of his experience or the depmh of hls
- discernment.

Now let us see the advantages of a bar to parties to whom they
render services. A counsel is presumed to assist his client in instruct-
ing him generally as to the conduct of his cause; to tell him what

. evidence would be necessary to prove the issunes; ‘which facts :it
would be necessary to established in order to rebut the cause of the
. opposite side; and generally to obtain from his client all mformatmn
. to lay.the grounds for a cross-examination of witnesses.
A counsel will further be useful as being able to state to the
. court clearly and intelligibly, divested of all irrelevancies, and in-a
succint manner, his client’s cause of action or matter of defence, ®o
. as to enable the’ court, ‘assisted by counsel on both sides, to settle
the issues.

The . permission to appear by Proctor will be of further service,

as enabling a party quietly to pursue his own businéss ‘and calling,
- while the' former, as his' agent, transacts the whole of his busmess
. in court.
So both by way of aid to the Judge, as a check upon him, and by
- way of assistance and relief to the client, the Practitioner may be
pronounced to be hizhly useful. The proposed law proceeds. upon
the presumption, that the Judge, unsupported by information and aid,
- is always sufficient for all these duties. Thougha Judge is assumed to be
_fully adequate for all these duties, and to be willing ta perform them effi-
ciently and impartially, still, none that possesses the least acquaintance
- with history will willingly subecribe to this opinion, unless under
the influence of some motive other than the deductions of experience.
. A Judge is supposed to act as counsel for - both parties. But how
many Judges, and that in the most civilized countries, notwithstanding
-the checks asd restraints placed upon them, have been only the
Advocates for the stronger party? Judges are supposed to be in-
corruptible. When the existing checks had no place, how many
proved themselves liable to this vice? Even a Bacon was not above
. temptation in this way:
In the second place let us examine the objectlons offered agamst
- the existing local bar, and see whether they aie <o fatal as to seal its
doom; and whether the evils complained of -are not remediable withont
the excision of the body itself, for ouly, “medwabxle vulnus ense
recxdendum est.”

Itisob;ectedthntsheyareasoumeoﬂtho:w expncqto
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-suitire who-employ them? thet they exact lxrger fees than -they onght;
.and: in order to do so, they delay and prolong proceedings in a
-anif, and - become ultimately the cause of ruin to litigafits,

It is admitted that the objection is partially correct, though not
-universally. ‘But whence the ability, and the evnsequent evil? First;
.8pecial pleading and technical procedure. Secondly; what Bentham terms
+thie: Fee-gathering system—a system which stands. established by the
-Rules framed by the Judges ot the Supreme ¢ ourt and the Tables
of fees they have laid down; and it is an inevitable evil, conse-
.4ment upon- such a system., At one time -this system-in England
extended not only to Practioners, but also to the Judges; and its
«pernicious- consequences were deeply felt by society both with refere..ce
;b0 Judges and practitioners, and led to its almost total abolition s
.regards the former. Is the temptation, which British Judges .could
_mot_resist, .and under which they perpetrated abuses, amassed wring,
snd intruduced injustice, to be supposed resistible by the humble
Practitioners of this Island; and if some of them fall vietims to it,
“are the whole to be utterly cast away as a pest to society! o

- Say ‘to & Proctor that he will be allowedso much for a “motion o
eourse,” 80 much for every “special motion,” a certain fee fur every
letter written, for every necessary consultation with his client and for
every -“other necessary business;” make it his interest to have the
_ trial postponed from time to time, as the increase of his fees depends
‘wpon' such a course, why, the natural bent of his inclination will always
prove to be to create occasion for such services and mot to bring
Preceedings soon to an end. - Besides, these fees, or instances for fees,
are 8o uncertain that, there are not to be found two Secretaries who
tax bills- alike; and if the same Bill were to be put into the hands of
even two of the Judges of the Supreme Court for-a like purpose,
T am pretty - certain, they would not be found to tax alike. What one
.considers to-be a necessary motion or business will not be considered
so by another. -Suppose that the Judges of the Supreme Court were
told that- they were not to be remunerated by fixed salaries but that
they would be paid so much for every motion heard, for every appeal
decided, so much for the reading of the depositions of a. witness, &
foe for every postponed hearing and further- erzunient, a fee for
.éonsulting- their brother Judges upon any difficulty in the case, can
one doubt thst much evil would ensue; that the Judges would nct
be so averse to sppeals as they now are, and would more willingly
Ksten to metions, - and that the length of proceedings would not
be so much complained of? Apply the eame supp.oosition. to . the
@olonial ; Booretary;;and tefl kim- thet his business will hereafter be
i 19
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vemuneratéd by a “Table of Fecx” that for every letter he writes,
for ﬂe\'ery sicnature he affixes to a docvient, for every conmliiion
with the Governor, he will bhe allowed a certain fee: you will socm
find the business multiply in his hands and the Governor will scon
find himself pestered in no small degree with consultations. Would,
in either of these two last mentivued cases, auy reasonable man sug-
gest that the Appellate dJudges shovld be got rid of, the conrt
abolisked, and the Colonial Secretary wud Lis Office deuit with in a
like manier? Yet this iy the course sometiines puarstied Leve. Is a
District Judge or are the practioners in his court not fit' to perform
their duties aright? the ruge sugpestion’ is, alolish the court—that
is the only safe remedy, or rather the radical cire. So the court is
‘abolished and the inhabitauts of a district are pucizhed for the fnsles
quacy of the Government-appointed functionary and persons admitted by
the Supreme Court to practize; as if the cowrt steod estalilished for the
special benefit of Judge & (o. (as Bentham would call the buily)
and not of the inhabitauts. What follows? The Lar scatter and il
settlement in sume of the neightouring cowrts, and the Judge rocuced
to o lower Judiciul INactionary, without avy reduction of emclincits,
administers what is suppused to Le justice without ‘the control
-of an appeal. Then of course, the evil is buricd and Lidden, and
those who recommended the abolition congratulate themsclves on
Baving completely eradicated an evil. If the inhabitauts led a voice
in the matter, would they not naturally call for a more cajable
Judge or a better bar, and protest against their Leing puunisied for
ohers’ offences. But Government is supreme, aud its advisers are
cosicered to be enges that cannot err. o

Perhaps it will be loudly exclaimed that I am very illiberal in my
notiors, and my observations are extremiely unclaritaiic: that 1o
Judge is capable of the conduct, I suppose, under ‘the temptation
and ‘influence of fees, and that it is Ly no means at all a proballe
occurrence. But I have not said all this without Beok or ncte,
The system existed in England, and let us hear from Bentham how
it worked. He observes,~—- e

“In as populous a neighbourhood as that of ‘the metrepolis the power .
attached to the Office of Justice of the Peace had been converted, it
was thought, into an instrument of trade: the multitude of the fees
receivable in the course of a day, in a sort of court in which vacations
are unknown, made up for the smallness of them taken singly. In
the Country at large, so moderate is ‘the rate, 50 elevated for the
most part the situation of the person invested with that office, it is
‘8ot in the nature of things that the emolument derivable from it in
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this space should, in any point of view, ke an object of regard. But
in the populcus neighloyrhood of the metropolis, it had for a.long
‘time hLeen to such a degree an object of regard, as to have attracted
ai:d placed in that commanding situaticn perscns by whom it was
reparded not merely as an object of desire, but as a neceseary source
of livelihocd, serving in this respect in lieu of a profession or trade "

As a cure for this evnl a certain -fixed ealary was proposed; on
wlich, he says, .

“Noiwody in this metance made a donbt of the cortuptive tendency
of the retrilution presented in the shapo, of fees; to no one was it
ever matter of doubt, that, in some way or other, for ‘the sake of
the moiuiey attached to the busiress, magistrates of the description in
question contrived somehow or other to make Lusiness; to no one was
it ever matter of doubt, but that (}‘owe\er it might Le in -respect of
delay) fictitious, vexatious and expeusive to-a degree calling loydly fO),'
the correcting hand of the legislator, was the result, DBut, whatever
may lave been the proportion of Lusiness made for .their own Lenefit
by tl:ese unlearned magistrates, it never could lLave Leen great, enough
to &) ;n(.wh to a competition with the proportion regularly and from
the Loinning of things, manufactured by their learned superiors and
superintenderts, compared with the fictitious vexation regularly inflicted
by the courts of technical procedure—inflicted, with the wutmost
regularity, without danger of punishment, without fcar of reproach,
with undefired power of punishment of their own crgation for their
protection ag ainst reproach,—punishment denoutced or destined to be
the severer, the juster and -better merited than reproach with thies
the utimost vexation attached to any profit, ever made, or capable of
Veing niade, by any cne of those unlearned magistrates, was a Flee-
Lm\ " Y
_ “Proporti oneﬁ at least thh an exnctness st.fﬁcwnt to the present
purpose—proportioned to- the mischief suffered on the one part, has
-been the emolument received on the other, while the unlearned magis-
tiate has lLeen picking it up by shillings, his learned superior has
been sweening it in by pounds. Between them, to whom are we
to look for the real trading justice? - On the one part we. see the
prodigiously greater .share of the. proﬁt on. the other the whole of
the oditn, aml the .exclusive, possession of the name.”.

“'The trading justice, so called, made business; admltbed But (to
say no more of prefits, and quantities, and proportions) what means,
what instruments - did he employ to make it? By what aggravation
* did he ever -add to- the degree and epecies of imprebity, without

,wlnch the effect: could . not; Jiave been. produced ? What did he ever
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¥0' towards -ntreing ‘ignorance, towards gemerating misconception, ‘tos

wards confounding and obliterating in the public mind the very idea
of true justice? When did he ever refuse a hearing to both parties;

or to either? When did he ever condemn a man unheard? In what
justance is his tribunal removed, by his contrivance out of the’ reach
of those whose fate is attached to their attendance om it? When did
he refuse, refuse to- all men, so much as a shew of justice, for four,
for six, for twelve whole months together? In what instance did he"
ever keep ‘parties for months and yeats upon the rack, while men in-
pertnership and confederacy with him were loading them with vexation
and expence by papers in which a-small portion of unnecessary sense -
was drowned in a sea composed of surplusage, nonsense, -and lies?

In what instance did he ever to the dismsy and ruin of the suitor, -
bresk the faith pledged to him by the legislator, by a decision in
which no regard was so much as professed to be paid to the merits

of the cause? By what jargon did he ever befoul and corrupt the

language of common sense and reason? By what lies, under “the -
name of fiction, did he ever defile his own lips, or oompel suitors-
and their aqents to defile theirs?

“Thus it is, under the imperfect hold which ‘the regard -for justice -
and consistency hath as yet obtained over the human mind. Combined -
with weakness, improbity becomes an object of contempt, -combined
with honor, the same improbity becomes an object of veneration.
Acting on a petty scale, the unsuccessful robber mounts the gallows
under his own name; acting in a great seale the successful robber, -
translates robber into king or emperor, and seats himself ‘on & °
throne—The men who without office or power, obtains money by .
false pretences is called a swindler, and under the name and pre-
tence of temporary, consigned to perpetual banishment, (not to speak
of slavery':) the man who, in office, and’'with- power for his protec’tion' ‘
obtains the same money by pretences equally false, is styled a Judge,
and beholds for his benefit mendacity so&ened ‘with fiction, and ex-
tortion converted into law.”

“Every motion of course, that has been made is signed by the
Advocate, in attestation of his having made it: attestation of his
having received the fee charged by the attorney to the client.”

“Every motion that has not been made, but is charged to the client
as having been made, is also signed by the advocate: viz. in attes-
tation of his having made it, as well a8 of hm havmg recewed his
fee for it.” i

«Made or hot made, they are alike nseless -mere preteneee, false
pretences ‘for extracting money out of:the pocket.of ‘the distressed- g
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suitor,: to--put it into the pockets of -the barrister, the attorney, the
Judge’s .proteges, and eventually the Judge. Pretence of speaking,
is falee. in many of them; pretence of thinking, is false in all of this.”
- “8o successfully has this fee-gathering system acted in the produc
tion of one of these results which it has converted into the actual
order of judicature, viz. delay, that we shall see the same suit, which
under the natural system, regularly occupies on an average a space of
a few minutes, occupying with equal regularity, under the fee-collect-
ing system, a space of some hundreds, not to say thousands of times
that magnitude. So successfully again has it acted in the production
of .another of those seeds of judicature, denial of justice, that (as to.
all remedies other than such as are applied by criminal suit) we
shall find from six to about nine-tenths of the people in England
fixel by it to a state of perpetual outlawry.”

“But in the nature of things, it was scarce possible that in the.
smmtmn in question, and with the powers inseparable from it, power
should not be possessed of adding either to the quantum of the fee,
or to the number of occasions, on which it comes to be exacted.”

“What a blessing, could Judges have contented themselves with
increasing fees in a direct and .open ‘way, without making business, or
at any xpte, without making delay for the sake of making business.”

“The mischief became much greater, the opposition of interest to duty
much more streruous and disastrous when a given sum was raised by
multiplying the occasions of receiving fees than when it was raised by
adding to the quantum of this or that fee. By merely adding to the
quantum “of this or that fee, no other mischief would have been
produced than what would have been.produced by the addition thus made
to the quantum of the expence, But by adding to the number of the
occasiaps, ecorresponding additions were made, inevitably made, to the
vexation .and delay over -and sbove the additions made to the expense.”

“ Unfortunately, it became, on.various accounts, easier, much easier,
to add to the number of the occasions on which fees came to be ex-
acted, than to add to the quantum of each fee. Additions to the
quantum of each fee could not escape notice and would be apt ‘to
produce complaint. What did not come under notice could not pro-
duce complaint: and the occasions of realizing addition to the quantity
of writing manufactured, or number or duration of other acts done,—
in a word, to the quantity of business rendered necessary to be done;
and thence to the number of the fees exacted on the occasion of it.—-
might very easily, and on a variety of undetectible, though false,
pretences, be . augmented almost without stint. Accordingly, under
this system, the Judges, to the. power, added the eﬁ'ectual lnducement,v
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to proluce £alon, vaxation, expense. and delay, (or morve briefly,
to male husipes ) inoa quastity almost wideut it asd  cont-
wally  tending to increase  the  vexution, expense and  delay, for
the suke of the profit extractible, in the shape of fees, from the ex-
jense.  Hence e production of vexation, expense, delay and ofticial
profit beeane the 1'ml, and in & manner the sole ends of jadieature,
it the wiiaeie ewd, expense and delay, so many intermeidliaste eadis,
the prodiction of the vexation, not an aul but a ecollateral result.”

C 4Tk ot eollatoral mizehicf heen attrihatory to the profit for what
canrr (o the =ame thiaz, ing -px.a'»iv atached o the production of it}
it " et Bve heen any mos sty 6 praduee any part of that
Joant 'c’ 'Lf: hat hc'uw cltier eontiibutory to {he peolit. or in-
s Ay attachiel to the pml.utlou of it, it Le.omes every man's
interest, and cone p\ontlv every man’s study to produce them to the
greatst amsunt posdiie) )
Now dees hie attribute all, this to the junate corraption of the in-
divisnl Bis dishonest disposition, his waut of moral sense? DBy no
ncios : Goir Lie declaves,

“0e falt fizy wot in the individual, nor in any pmu‘m' taint of
fmpeofny cectel i the hosom of the Tndivilual, but in the svstom itself,
the svsion luty whiell e eaters, anl under which he ats, Amend the Ry Se
tony, you mazivd the “uli\l(u.‘ll. Reiderit Lis fnterest to pursie the ends
of justice, the euds of justice will he pursudi; the enls of judicature
wil e brsitaht 1o a colncidenve wita thie ends of justice™

Zvow wiat is the remedy he suggests?

“ I the systein (mind not the fee-satheriny hodi) be an fmmedi
codile vuluus in the excision of it les an fwdispon<alle part of the
remedy, we need uot go -far, it staves every wan in the face” (in
the -face of onr lezislators it docs not, thouzh) To this Jatter sz
wutwn, however Mir, Mill, the editor of Bentham’s works, adds the
foliowing very sensible remm'k'

“For want of the requisite limitations and exceptions, tlic most sa-
lutary milos may be carried toy far and mis-applied. It is only in
so far as it way be in a man's power to muliiply fees, Ly multi-
plying occasions for fees, that the plmmpal reason for the abolition
of feas has place. In other respects it is of wse that reward should
keep pace a3 close as possible with service. The closer it Leeps pace
with service, the more it sweetens service; and alacrity, instead of
disgust is the result” I shall take advautage of these excellent ob-
obscrvatwns in making su‘r”festluna for counsel's fees in the closing
chaptt,r.
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Tn this objection therefore we sce nothing that indicates the nocess
ity for a measuce which would have the tendeney of extivgnisiing
the Dar.

Avcihier objection to thelocal Lar ix. their stpposed inadeanncy for
the fmportant duiies required at theiv haunds, and which Towyvors wenes
vallv are presumied capelie of perfoniuing in an cficieat marner.

This also is partially trie, and it is of necessity os far as the pre-
gent 3 but not an evil likely to be privanent or ever-coidineing, Che

cireation of a bar, at once, where none exi:ted heivre, or at Jeast noue
waich dewerved the name, was not a practivable ta-k.  “.ioie was
not buile in a day” The materials first selectod for the furnwtion of
a bav’ were necessarily of a very indificrent kind; for weil-fliilield
materials were not at the time forthicoming or obtaivatle. Iivuce the
suprente Court Jadges first adinitted almost every one that apilied
without examination, without due en'iry, simply wpon recanwein-
dations” made by District Judges. But many of the iudiviiusis so
admitted were found to be utterly inadequate to perfomm dhieir dutics
and fuliil their engaemeats aright; and a step in advance was tic e-
fore taken rejuiring examination before admission. This exanination
however, was not a very strict one; for, such would have exeitded ull
candidates thein: a tolerable knowledse of the rules of Praciice il
loeal leilative acts was considered a sufficient quaiification. In covise
of time, and as technicalities and special pleading were counterarcel
ael Lacvessed, as object’ons were allowed to be taken to plea(Lnn
anl a world of argement to be lost upon a pure nicety of le. ral i
tinetion or le_al delect, the Julges of the Svpreme Court discovered
that stitors were made trjustly to sufier for the Ceficiencies and short-
comines of their Proctor or tieir Advocate and that they requiied
nien with shorper intellects (ot sharpers, mind) Kence they rectived
persons seeking “( nitision to jass an apprenticeship and a e(nct and
rigid examiiat <n; ancther step in the 1iglt divection. This oi connge,
.created experze to the parties sceking admission, (for few alle men
could conzert to take an appr cutice without a premium or fee) a
paticat waiting for a long teim; practice and cmployment in a Prac-
titioner’s office and reading to enable one to stand the test of an ex-
aminztion. Under this system & few, in a very short penod came
forth who could well' compete ‘even with lawvers bred in England;
at least such as we have had the fortune of seeing as yet in the Is-
land. The framer of the Ordmance in question was such a one,
and a pity it is, that he was made the workman to forge the weapon
with which his- brethren are to be slaughtered. So it would appear,
that in pomt of legal learmng and professional apt1tude the ber haa
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been progreasmg. the Tapse of time has not benn suﬁicxent totally to_
exclude the crude subjects first admitted; but age, competition, &c. will.
gradually drive them off the stage; and before very long—provided.
a fair remuneration for trouble, and promotion for qualification apd
merit, be allowed to prevail—the local bar will prove to be an efficient,
body. The bar should always be made the stepping stone to ‘the
Bench, and as good conduct with learning will be made the grounds’ of
selection, it will operate mrost beneficially upon the body and dissuade
them from pursuing courses that may materially affect their personal
interests. The above are facts, and I must leaye the impartial reader
of his own knowledge, to say, how far they are correct; but’ the’
means of proving them is not open to me, for who is to try the issue %

A further objection urged is, that Practitioners originate false liti~
gation and so involve parties in ruin. I am not prepared to admit
or deny this; for, opportunities of personally ascertaining the fact I
have had none. But this much I am able to assert safely, that the
absence of a bar is not likely to reduce such litigation. Take for in~
stance, the number of snits or plaints now instituted and entered- in
the Police Courts and Courts of Requests, and see whether they are less
in number that those that used to be brought before the District Courts
prior to the establishment of the former, and you will find that they
are not a bit less, if not more, though from the former ‘Courts the'
bar is utterly excluded. How comes this result? Either the bar did
not instigate uncalled-for litigation, or others have sprung up in
these Minor Courts who are doing what the former are supposed ‘to
bave dme. Either supposition will be a sufficient answer to this ob-
jection, with this difference in favor of a bar, ‘that this body. falls under
the v1g|lunce and control of the Judges, while the others must. alwa)s'
remain hidden and unassailable,

It is again objected that the bar will prove a grnve 1mped1men€’
in the way of speedy decision and despatch of business. This must
depend entirely upon the .rules under which they are permitted to
practice. 1f counsel are to be heard at length and in every pomt'
which they propose to argue, and upon every objection they may
choose to take, then the objection has, no doubt, very considerable
weight; but the very clause under consideration makes a salutary res-'
triction to guard against the evil; that they “shall not be entitled tor
be heard to ar.ue except by leave " They had better be allowed to
suggest the necessity of an address and argument and the Court tof
ovee-rule it, if it saw no difficulty of necessity, and if the Court errs;
appeal is the natural and prompt remedy. They ought ‘however, aks
ways to cross-examime witnesses. Besides, the absence of Assessors will
dispense with the addresses explanatory of the Pleadings and evidence.
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Objectlon is again made that they are likely to mislead unlearned
\Tudges, suggest incorrect law, and thus awe them by fear of an appesl, -
into incorrect decision; in fact, they would practice drow-beating to-
wards these Judges even as they are in the habit of doing to witnesses,

This is the objection which I feel the most difficult to ‘deal with.
To protect the majesty and dignity of the Bench, to allow calmness
and serenity to prevail there, it certainly is the bounden duty of the
legislature to make ample provision. Left to their common sense, those
Jndges are more likely to do justice than when confusion is caused
in their brains on. subjects of which they know nothing. I admit the
full weight of the objection and my utter inability to meetit. But I
will venture to hint and to throw out but one simple query. In such
case whomis it your duty to get ridof ? the Practitioners or the Judges;
the law or common sense? Is there no mode of allowing both
an existence in these Courts? Is a man possessing both law and com-
mon sense such a rare animal in this Island, that the neeessary re«
medy cannot be had.

The last objection I have heard mentioned is this, that a bar in
this. Islaud is politically inexpedient. That may posslbly be, but wé
are not now dealing with a political question but the. best mode of
administering justice. Standing independent of Government, they may
have shewn ‘some restiveness, some  obstinacy; evinced a desire aftef
radicalism and a love of false popularity; but opposltmn, when that
opposition cannot be the cause of positive evil, is, I think it will be
Mhmtted, beneficial. If it were not for the standing and ever continu-
ing opposition in the British' Legislature, would it have passed the
wholesome and. salutdry -laws: and messures which it has done? The
bar in Ceylon, eomparatively, is too insignificant & body to in»
flict any injury on the British- Rule or Government of this Island:
Let them vapor for a while, take objections, suggest. errors, point out
misdeeds; it will be all the better. Make them all dependents on Go»
vernment; that will be a positive evil. An independent and intels
Tigent public is a great. blessing to every country. The bar goes té
the formation of one. Do not therefore demolish it.

These are ‘the only objections I have heard urged against the ex
fstence of a local bar, except one other of a very absurd nature; that
they suggest appeals from Tribunals of originat Junsdlctlon. If they
frivolously appeal, the Appellate’ Court might well exercise its power
of pumshment a8 it occasionally now does. To permit appeal and deny
advice is a monstrous piece of mjustlce the placmg of a pnze in aii
lnwcesmble posmon . '

"
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~7:1iét 48 now- proceed ‘to fenqm what ev‘ila ‘ars: lmmfmm
the’ non-existence of a-bar.: .. - G el mrets
+ First.—Misdecision both on ‘matters of law and mattets: of sprictide
The laws in this country are multifarious, and the uncertainty in:wiiich
they are involved is made the theme of loud complaint by the-ud-
initiated and even by the English Lawyer and Barrister who findait
“almost a sealed letter to him, on his first : entrance upon ‘businessi:«df
‘s Judge be left:solely to his personal exertions for its-disedvavy;:it
will not be denied, I think, he will pretty frequently err, ani thus:be
‘the instrument of injustice. It is in vain to say, safter:¢Be'vbea:iis
'driven off the field, the parties may still have their remedy by upbend ;
Aor. appeal proceeds upon the supposition of error, -and how-isiepeady
«who 'i8 no lawyer to discover this error ‘in the mazes and estangle-
-giients in which- people eay this is to be searched for? Besidesfistoit
not better to make the first decision correct so far.as. that is: practi-
cable, than the - second, which must cost additional -expente i:and
tronble? A Judge is in like manner left to discover -the :fnith
-of an alleged fact by his own talent and industry. He muat hiinself
ook for matter to ground a cross-examination upon,-to wift-ont what
is true from a.mass of evidence partly true and parfly false; bo.alieit
all the facts that may be. in the knowledge of a witness; itodnstruict
him how to supply deficiencies; to prevent the produckion of iixéle-
vancies; and to do in fact all the services now rendemdnbyaddﬁnsel
at trial, and some rendered before trial. Is he adiquabe;;:in:-point
of industry, in point of previous mformatlon, for all this? Is:a perty
always able to assist him efficiently in this search? - Noy, eemauﬂy .
mot. If so, is it too much to say, errors of fact. are alse. liable
. often - to occur, from which no redress can be:had?: .A .Préctitioner,
though he may bé one of humble ' qualifications . andirof rol gteat
pretensions, will often suggest or:hint ‘the -existence. of.a:fact -6 which
& Judge is able to ground an effectual and séarching :Gross-éxamii-
nation. A party seldom does so. When allowed .%o :¢fuss-gtamine,
he .generslly begins with some irrelevant: questions; and..when. he
thus proceeds, the. Judge stops him, thinking that he has no, be&ter to
put and it is mere waste of time to :allow: him. .to progeed. :-
Secondly.—It will have the tendency of intraducing. inte’ every eourt,
a very objectionable and - unlearned class of private advisers to:parties.
- This is an-evil which existed before the Charteriof 1883; and why may
it not occur again?.  Parties are often:helpless withput adviee; they
-will have to pay for this advice whethe¥: gond:orchad, .and: be de-
- ceived and duped every way. The:very.offioeraspf ourts. will begin
+:-40. sell advice, in the-place ofreg!ﬂnhprmtxtm You,will, see,—as
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 Ahase, who yemember olden-times. are.stlll .able -to ey ~the Juter-
preters, Clerks and Becretaries giving audience.of a morning to-hufs-
«Ateda quitd fifties of suitors, and coming to coirts attended by as large a
shitiwua; of clients and. followers as ever graced: the train of a Roman
-Senstir -or - Patrician.—Thepe evils ‘are .considerably abated now, and
sthei;_snitor genoully rvesorts - to. his legitimate adviser, the Proctor,
bndsdf-he. is fleeced . there it is partly his own fault, and not of
sinevitable necessity.—Hie bill ‘can be taxed and every item of .charge
séxamined.: But where there is no check, every body charges as e
slikesjand aceording tothopr‘oportion of influence. which he leads the party
. tosbelievie he possesses, to guide the: decision of his case. A capital
yharyest: ‘of gain:will flow in to all such, but mostly to court officers.
- JX: ik s all -desirable to pollute the seats of Justice by the admission
tiofthess mal-practices into them? I believe there are no two bodies
- ‘gemerally: speaking, so hostile and antagonistic to each other as-Proctors
fand - Indqrpreters of courts; the one speaks evil ofthe ot.herwnh
r'right sgood ; will. s
+i2=.80! wisent you take a comprehensive view of the sahject ¢ the beneﬁts,
sabe oxisthg .evils, the probabilities of future evil, the- practicable
» yiimedies;-nd . the possibility to. remove abuse, the conclusion to be drawn
7 §4;'tbatthe measure proposed is neither a wise nor a beneﬁclal ome,
*’l?hil provision will prove to work viciously in its results.

:.“The: hext: provision to be found in this clause is, that when a
uubsﬁmwis allowed to appear, or when an Advocate or Proctor. is
+ pevmitted to argue, no costs incurred in respect of such appearance are
to ¥emade payable by the opposite party.

«:'I'here- appears to be no just reason for the denial of necessary and
‘imawidlue .costs. It proceeds evew further than the provisions of the
:Pnglish Coudty. Court Acts of 1846 and 1850. The provision of
i ghe’ 9dsti lanse of the Act. of 1846 is thus explamed in -the Law

- BGM/NO -x1. . 176. . Ce
#/Fhe-91at - Bection is obacnrely worded. The meaning of it seems
+:to #bo thié that a party may appear by an atturney, or may. appear
«by & barrister instruited.by an attorney, or he may, by the leave of
the court, “appear. by &' non-professional Ageat; - but- that neither
- attorniey;* barrister, nor :agent can argue a case without the leave of
- the: Judge; that mon-professional agents are not:to -have or recover
" :any eostss that no higher fee than £1.3.6. is to be allowed as the
fee of # barrister; an . attorney, nothing, unless the demand amount
~ to 40s, and-rob:niore: than 10s unless the demand exceeds £5, nor
- more- thati?-18s. 11 any “case;-and ‘that fees of counsel and attorneys
- aTe-not’ to-bé allvwedd om taxution, in the case of a - plaintiff witere

e
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Jess then £5. is recovered, or in the case of a defendsnt, .whereless
than £5 is claimed, nor in any ease except by order of the Judge .
- - The provision, in our Ordinance is simply a copy without improves
ment; but certainly with omissions whieh formed exceptions in; the
original that render it the more objectionable. One does & injiiry -
to me; I seek redress, but cannot obtain it withont professional -sagints
ance, and even the very Judge to whom I apply pronounces my apphs
cation reasonable and thinks that debate and argument are necessary,
to the ascertainment of my right. I accordingly pay for the sesistance
I obtain, in order to establish my just claim, but am denied the
recovery of expenses so unavoidably incurred, from the party wha,
ihjures me; and I, the innocent, am punished for the benefit of the
guilty. Now any one who has but two grains, or | even Jess;
of comwmon sense within him, must see, that this is most palpable
injustice. 'One might just as well come and knoek to _pleces 'my
garden gate, and when I complain of it, offer me the materials to
make a new one, and say: “You must make it the best way you can
ot getit made by another at your own expence.” - Might I not very rea-.
sonably remonstrate: “I am no carpenter, and, probably, in attempting
to make ‘a gate I shall spoil the very material or at feast'tun the risk
ofso doing. Bésides, though I may prove a rude workuian; ¥ have other
business to attend to, the neglect of which for the deing of this:job,
will' be 2 much more considerable loss to me” ‘If“I'z'_'siiéke"‘tgus,‘
would T -not be speaking ‘as a reasonable man? Now, -substitute for
the breaking of the' gate, the injury to a suitor; for . the material ‘to
make the gate, the actual loss sustdined from: the injury; 'for:the
carpenter, the lawyer: and the ‘parallel will ‘be complete and:"no ‘real
difference will be perceived to ‘exist between ‘the two ‘cases. “The
correctness. of this reasoning must be obvieus even ‘to"a” éhild's” judg-
ment. - If I, instead of employing: & comimon house-earpénter” t6'make
the gate, employed a first rate cabinet maker, - then I--may be ‘réason-
ably denied the high charges, and be” offered “a-teasohable “sum, for
which the work could have been - dome. - Yet' Wise law-givérs would
not listen to such reasoning: The ‘wisdom ‘of'the - British Parliament
has laid down ‘the fule, and we will- do “well ‘to “¢opy it, for what
are we compared with ‘such an august body? ' But even in England
they do mot seem to’bow “to such wisdom. Hear the Law - Review,
No. xwv. ». 245" - T
. “To render the County Courts satisfactory €' the stifor, he ought
to be relieved from the burden of conducting his’ ¢dse in -person.
‘We have already shown the trouble ahd “éi‘pehéb‘inipéseﬂ”’ﬁpbh him
in bringing it to a hearing, while the fee-illowed for “professional advo-
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:my‘m if Be " required it at all, insufficient to procure that assfstance
which ke ought in justice to be provided with, We protest against
thiz;spot d0 much for the sake of the profession as for the benefit of
thé public. The interests of a class must at once give way to thé
welfare of 8 community; and if by a salutary reform the fees of the
lawyerd are diminished, to resist it on this"account would be an act
of itise ‘greatest selfishness and dishonesty. It is, however, idle to
suppose -that it is an advantige to a suitor to deprive him of the
power of teceiving costs fairly ineurred in proseeuting his claim, and
& ihoderate scale of fees ought at once to be arranged, which would
etiable. “claimants in the County Court at the cost of the defendant,
toemploy ‘an atforney to manage the case throughout, if they felt it
t&ﬁemeirmtereettodoso ' E
“"l‘he ‘only other clause of this Ordinance which seems to reqmre
nbtlce is the 12th which permits appeal, to a certdin extent, a consi-
deraf)le devmtxon from the Ordinance now in force in respect of courts
of Requesep and evidently an imitation of a provision of the county
cout‘t act’ of iast  year. It runs thus: )

“Mg,xgqucted that any party in a mtorproceedmgbefore;
the said - courts may appeal to the Bupreme Court from any decres .

or Qrdzer of the said courts for any error in law substantially affect-
mg the, ments of the case, or for the admissien or rejectxon of any
eyndence econtrary to law, or for the incompetency of the court in respect
of .any excess. of jurisdiction or that the case has already been tried,
or {ormg the. subject.of a trial pendmg in some other competent court, or .
for ineompetency of the court in respect of the commissioner himself,
ag that gither hp or his kmsman had an interest in the cause;, for
m&lm or, corruption on.the part of the Commissioner. And the said
Supremg; Covrt shall affirm, reverse, correct, alter and vary every
such decree .order; of proceeding, or order a new trial on such terms
a8, ttthmks ﬁt,.and may make such order with respect- to the costs of
the said s, ppeal as the ssid court may think proper. Provided that
no party shall be sllowed to appeal to the Supreme Court in any
guit or proceeding when by, .any law or Ordinance it is:expressly pro-
vided that the judgmeut, decree or other proceeding of the Court of .
Requests: shall mot be. brought in. review before the Supreme court— -
And provided further, that it shall not be necessary in say petition
of Appeal tq the, Supreme Court from the decree- or -order of any
Court of Requests tg set. forth the particular grounds of appeal but in .
failure thereof.. the . Appellsnt - shall be lisble to be dmallowed his

costs or any. pavh.thersof in sppeal”
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+.+¥his. is 8 considerable lupwvement on the corresponding .clruse. of
Qn Ordinance of 1843 ; but. there exista no good ground:for:this nes-
tricted appeal to correct error in law only Law and fact are fsame-
times so interwoven in ‘a case and stand in sueh intimate. and : nloqa
connection with each: other, that the entire separation and the conside-
ration of the one apart from the other is found to be difficult.” Besides,
the erroneons ﬁndmg of a; fact works as much mischief and injbstice
‘a8 the commiseion: of an efror in law.. True, it might: be said:that
the Supreme Comt,as & court of appeal, is not possessed of means:to
«Mscover such ervor;:then why does it exercise such power in' réfer-
.ence to the District Courts? : Perhaps, a Commissioner draws 'his con-
clusions of fact from a.very hasty, superficial enquiry, upon-looke:wnd
nnperbet -evidence full  of contradictions and discrepancies, “heing: leis
careful in absence of the check of an appeal from facts. - Qughtia
iparty:to. suffer by such conduct? If an appeal lay, the Supfeme
JOourt - diecovering these defects in the deposltlons might -remand ‘the
_case back for fuller and more careful enquiry. Liberty of unrestriotéd
appeal. will be so far salutary. The appeal, which this.:Qidinange
- prapases ;4o allow; will be of little or noavail to a partyin‘the abderice
-of légel advisers. I have already shewn that these courts 4vill ibaveto
try, under the increased jurisdiction, about 9-10ths-or:moré of - :the
Civil Suits of the Island, and that the District . Gourts; :except- in
one or two places perhaps, will have so little business;left:in. them,
that that business will be utterly insufficient to maintain s bar... When
the bar then becomes- thus extinct, a party will.be rednced: to:the
necessity of himself discovering the error of law committed: by a.
Judge. But how: few. of the people that resort to. these: egurts:have
studied either the Roman Dutech:law, . the - Roman : Civil; orvthe Ea-
glish law, or the law. of evidence;:.of even our -local. acts:amd: Qrdi-
nances? Yet the Legislature proseeds mpon:the . presumption ‘iof: their
- knowledge of all' these, & their ability to state distinetly ufioniwhat pastter
a Commissioner has erred, for, if they fail to.dd be, they: ave thren-
tened with punishment; that is, they “shall be liable to be disallowed
their costs or any part thereof in appeal” . With such a threat will
they venture:upon an appeal even when they ‘suspect, error? You
- appeal, but are.unsble to state correctly the particular ground: of ;ppenl
_the. appeal proves snccessful and yet you are punished:for your igno-
" rance of the law whieh prevented your :stating the grounds.. Is this
.just and reasonable, I ask? In faet our legislabora; metm to:give the
~most. credit to the suitors, as lawyers; for they .are -thought ‘capable of
detecting the Commissioners’ errors: less:to; the iCommissioners,. because
When. they see a difficulty they. are allowed to:heamcounsel.drgue; and
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Temtiof all t6: the Jmlges of the Supremie: Court, before whom,’ m 6n1g
-y .ddunsel ‘argue in every case but evet ‘the very suitors ‘are ’cém-
-petled by - penalties to  instruct them: by “seting forth the ‘particulat
sgrémnds of appeal. Surely, this is hardly-complimentary to the Judges
-of therhighest court in. the Ieland, lawyers by profession, and persons
~whodie thought to be able ‘to’ correct. all- others, and in whom legal
swindom is supposed to dwell in its utmost: perfection. - One would have
stkiought, if any court or -dhy . party could dispense with assistance in
oliscovering error, in finding the law,: it moust be thedo very Judges,
-auil the ber weuld have been excluded frem-their court fisgt.—No!the
-more qne knows the less should he be presumed $o: know; and -the'less
ione-knaws, the greater credit should be - given - him -for knuwkdge.
+Fhis. gppears to be the . rule. upon winch Legwlatmn prooeech
nd; even elsewhere.

5.7 Thte is another anomaly. These minor com-ts are coum*Of
‘x‘EQmﬂy and good conscience” .and not of law stnc’dy, fanes! sp&lhﬂy
idedicated 40’ the divinity of common sense, who is suppoded -t " &ia.
spense’ jastiee’ even in greater perfectlon than her sister the" divinity
roficthe de, though this latter is characterized as tlie pérfection’ of
wisdam,: ‘While these courts remain as such, how could there be an
-sppeal to correct their law? Those who framed the county court
=Act;of 1846 appear to have perceived this, and.they denied any

.sppeal: whatever (Bee Exparte Rayner, 11 Jurist 1018) but in the
subsbéquesst act the distinction has been lost sight of. -These courts
-must either: be required to decide according to law ‘or according to
+“Fuiy, -and good ' conscience,” for both are mnot slways coincident,
~What; aquity or what ‘good icouseience: will tell one that a man should
-mat -isy: his: shop - bills. which he:has neglected to ‘pay for a year?

- But? the. ; 1aw: will not ~compel him' to do 80 against his w1ll. The

- &mmtxon, rhence;: will : be essily-seens

"' 80 ‘mireh: for this. Ordinhuice * whwh appears to be a most faulty
p!eée of: proposed ldgislation, and I .flatter myself with the hope of

! baving’ assigned stfficient grounds for saying so: and should this appeal
. prove successfal, Iliope T shall not be cast in costs for not so doing,
~either in whole or:in ‘paft, (that is the cost of printing: this) - :

The - mistake s regstds the value of these' minoy: conrés appears to
-have: arisen ‘from the commendation which: Bentliam -and others of his

- stamp have bestowdd: upm their éimple and natural mode of procedure,

- Bome mistevk: this a8 commendation bestowed on the organization of
the courts themielves vand ‘their merits as administrators of Justice.
Beotham- himself: 4riéd to'* gmrdagamst this error; for he says.

. “ As foi asoxowcsina: the organization of the existing tourts ‘of
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watural procedure, they are mcceptzbk of great improvements:. but in
xespect of the -mode :of .procedure, two single features, (appssrance:: of

the parties before the Judge, and vvd voce examination of the parties,,
but especially the former) are enough to render them as' much -Bupe~
rior to the best of the regular courts as the military tactics of Euro-
pean are to those of Asiatic powers. They afford no work for h&v)crs,,
the wonder is not great that they should not be to the taste of: the-
lawyers.’

~ When he says ¢ they aﬁ’ord. no work for the lawyers” he of coursg:
means, work by way of special pleading, motion, business &c. and not
oral advocacy, intenogntion &c for that would be aoontradioﬁon of
himself,

. To the abave is d:hched the following valuable note of M: J
S Mill:

"«“It is proper to observe here, that the praise bestowed by Mr
Bent.lmm upon the existing courts of natural procedure, is confined.in’
the strictest gense, to the procedure of these courts, and by no- means
extends to the constitution of the courts themselves. In mauny of these
courts, it is well known that justice is very badly administered.. What,'
however, we may be very certain of, is, that the cause.ef ithis: bad:
administration of justice is not the absence of the techmieal: rales; dnd
that if, over and above all other sources of badness, -the - practice of
these courts were afflicted, in addition, with the rules of technical pro~
cedure, they wonld be not only no better, dut beyond comparm wono,
than they are.

“The real and only cause of the badness of the courts -of nﬂtnul
procedure, (in so far as bad,) is that' which-is' the cabse  of the! mal-:
‘administration of so many other -départments of the gredt:field of
government; defect of respomxbihty on the ‘part of thone pemoud, b
whom the administration of them is entruswL foad g

“Causes of such defect of responslhllty o

1—“Defect of publicity. In’ the case of & J'ustxce of Peace ad!nfnis-
tering judicature, alone, or in conjunction with a brother justice, at
his own house, or on his bowlmg green, or wherever he liappens to
be, pubhclty does not exist in any degree. In the case of courts of
conscience, there is (I believe) nomma] but there can scarcely be
said to be effectial: publicity; vsmce the apparent’ ummportance of the .
cause prevents the proceedings in it from’ being “réported’ in thie
Newspapers, and would prevent it, even if’ repbrted ‘fiom  attracting
in general any portion, suﬂiclent to operate as a securlty, of pnbhc
cwentxon.

’4'.:
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7 P=«Number of Jndges. In many of the courts of conscience, the
tribural is' composed ofa considerable number: of officers; though -any.
g‘recfer ‘number_than one, or at most two, (one’ to oﬁcxm when the
other ‘is" sick, or from any other ‘cause unavoidably absent,) can servé
no’ ‘purpose but that of dmdmg, and ‘ixi that manher vxrtunlly deso
troying, tesponsibility”

38—“Defect of appeal. In a great variety of cases, no appeal hel
from the decision of an individual Justlce ‘of ‘pedce; except to the Quarter
Besvions, that is to. say, from the justices individually to the. justices:
éollectlvelv How froitless an appeal of this sort: must in general -be.
(ot to speak of its expense) is evilent enough. - What little value it
bis, i§ mainly owing to the greater effectusl publicity attendant on the
proceedings of a court of general sessions, which are generally. repartﬂ
ted: in_the local papers, and always excite more- or. legs of interest- in
the : neighbourhood.” §

. Agein . Law' Review No. x1v ». 254, peakmg of Connty Courta.::

%A grest-deal of petty litigation has sprung up, which it weuld have
hun battdr, ot . to have called. into existence. Tbis howevar, is, but
the: weed which lprmgs up in the healthy soil A _far more serious
dvil prenents itself in the perjury which is frequently committed by
the paftiésto the cause; and which, although seldom  successful, must
be kept incheck by greater care bemg taken . to secure its punishs
ment  than .is. now manifested. This is the more 1mportant as -the
liberty now accorded to the parties to give evidence in their own
hebalf, .i& that alone. which prevents the County ¢ ourt Act from being
otie. -of the -most. monstrous abortions that legislation ever produced.”
(Minfl:: this 45 the lmiguageof an avowed law reformer, through the
reg\\hr -grgan; of . mpdemm : law reformers.) . “If the ordinary rules of
eviceice had been adhered. to. while. the plaintiff was obliged ta
obtain at his own cost professional assistance to prepare himself with
legql proof of his case lest it shotld be disputed at the hearing,
the act would long before tlns have been obliterated from the statute
book at the urgent and unammous demand of the country"
~ Hence it will be seen, 1 that it was not the constitution or the orga-
nization of these courts. that drew forth the spprobation of these
learned Jurists; it was not the completeness .o, perfectness of their
J\msdwnon for_its non-emstence was made a subjeot of complaint),
'jt, was not the ahsence from these courts ofsecuntxes against mis-decision,
which segnntxes, all gound),)pmsts thought, should never be withdrawn; .
but it was their simple and natural mode of procedure that they .ad-~

'vocsted and held forth as deserving universal imitation. Strange 1t ’
is how this came to beé lost sight of; how, instead of mtx‘oducmg
]

ta RAR R aerfanate oty



( 98)

this simple procedure into courts wlnch already prossessed the T 1site
fécurities and a clearly" defined jurisdiction, the Legislature catne

to" adopt what was faulty together with much that was good I'mvta‘
tion, without thought, has been the root of this evil. Mr. Chmeroé
introduced a system which required but little improvement as far a8
constitution and Jurlsdxct'ion of courts ‘were concerned.—The Judges
who framed the rules of Practice to carry  this system int6” effeet
exther did not understand the principles on which it prooeeded or
were lawyers too ‘technical to enmact simple rules to make it work
well. "What was thereupon left for our Legislature to do was, merely
to introduce a simple and natural mode of procedure into the then
xlstmg courts, and this was a most easy task. This therefore br;ngs
me to the concluding Chapter of my subject, to suggest what I con*
' sider to be the amendments required.

e
1

" ‘ CHAPTER V. o
BTATEMENT OF THE WRITER'S OWN VIEWS AS TO ALTERATIONS REQUIRED
AN RESPECT OF THE CONSTITUTION OF THE COURTS OF THIS ISLAND

" AND IN RESPECT OF PROCEDURE.

In commencing this Chapter I wish to impress on the m‘nd of the
reader certain rules which the Legislature ought always to follow,
if it does not desire to see change after change, to unsettle every
thing and produce confusion, uncertamty and doubt.” But as far as
I can I shall try to intimate them in words not my own but of much
superior authority. -

“When évery year brmgs son;e fresh bit of alteration, foundcd on
no principle, it passes human patlencé to’ be always unlearnmg and
relearning, and human memory to. recollect what is the ultimate result
of the various and frequently wnﬂlcung changes xv. Jurlst. Part 2.
page 314.

“In questions of Law Reform when ‘once the extent of the’ evnl
is steadily discovered, the boldest reform is often the most advisable,
because it settleg foundations and prevents. the great evils of frequent
changes.” (Quoted by Sir. E. Perry in p. 50.of his Pamphlet as “the
remark of perhaps the greatest living authority in common law.")

- «A farther objection to the proposed scheme ot'dealmg with. established
_evils in law procednre by gradual reforms. is that it is nearly sure
to prove illusory.—I have shown the. ohjections ngceggarily entertained
‘by the professlon (as part of the natural history-of lawyers) to. changes
gsnerally in the law, and justly entertained. when.ghe shianges, progeed
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on uiq ﬁxcd rinciple; and thraugh mde_ﬁmw pmods of tz
pgb’ﬁp, on t‘he other "hand, whose mtereqts are paramount m thg

----- N3

matter, pay. 8o little a.ttentlon to the subject " that they are very apt
io ad'o';it all the notions, and lmblbe the prepdxces of those whose'
mteresfs are certainly not coincident with their own. The’ consequence .
‘}s, ;lmt an unsuccessful or _an ‘incomplete measure’ of “Law Reform
ena'b]qs 80 many plausible argnments to be urged ‘against alterations
gen ra}ly, that the progress of lmpmvement is arrested, and the. happy
f’pportumty lost of basmg a sohd refonn .on prlnclple Bir E. Perrya

52. 53.
i 'P?Bombay is extremeiy favourably ctrcumstanced for an expenmeng
‘yeform. For 43 years past it has presented the example of th
besl smaﬂ caure court in the British Empjre. Sir David Pollqclg
. myself have lately extended the jurisdiction ‘of this couit to so large
a sum, and over such a large field of law, that there is no reason,
except the supposed conflicting interests of practitioners, why it
should not be extended indefinitely” (that is to destroy xts characiq ,
ss a smaﬂ cause court.) Sir E. Perry’s Pam, P 68

" Ti like ‘manner what we want here, is a solid Law Refonn, ‘based
upon principle, and without its being prospectlve of further ‘material
c}mgge .or lteration. If any such Reform is possible in this Island,
this is the pracucable moment ; 88 We have now at the head of the
‘Government one who by his Judlcml experience, is capable of compre-
hendmg the subject. when placed in a right peint of view, and is
very - des’ll‘OllB of establishing. a system which will prove to be a real
Tnprovement, This opportunity is not likely to recur, and were it
not, for the occasion. thus p;esented the writer. of these pages -would
‘lmve preserved complete sﬁepce on the subject and not have obtruded
himeelf 'upon the’ ‘public "to "expound ‘his own ideas on this matter;
whlch {deas; under dlﬂerent clrcu!nstsnces, would probably be treated
With ontempt and inattention: My earnest desire is that the Sir G.
Anderson will take nothing as good upon mere authoritative dictation,
but conslder ‘and’ reason Irpon 1t for lumself and adopt that which his
reason ‘approves. :

‘Sir E. Perry observes’ “At Tiome it will be fonnd that practltmn;;\_
are nearly always enamoured with the practlce of thelr own courts.”
In like manrier our present Raler’s Indian’ Judlclal experience and
his intimate’ acquainumce ‘with the systemn which preval]s there, and his
legal habits théte ‘eohtrdcted, tiiight possibly rdise in his mind a pre-
dilection | ant’! Bia§’ i fivor of that system. But lmparual enquiry
will’ ahew that e’ ‘4ré, or “at’ 1éast have been, greatly in advance of
Continentad Tridia\'ds * Yegards Wid -constitution of our eotrts, sind alsd
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/ in, .yespect of practios. [ say:this: upen' the authority -of Hir Eo Rerrys

who in his pamphlet ». 62. ays “I witnessed a remarkablg illystzation:
of the efficacy of the pragtice” (the examinstion of pasties) .4in. ong;
‘of the visits which I have, already mentioned to the Distriet, Courts,
at Ceylon. I have already described the defective state of -the:
substantive * law of ,that eountry. - The Judges also for the. mpst. part
have not been happily selected.. But the .procedure which has. :ben,
adopted upon fixed -principles” (so far as- our rules followed: My
(emeron’s recommendations only it must be kept in mind,) “sad after,
careful copsideration. appeaped to me most oahafscwty, and to:centrast;
very favourably with that which is to be seen in India. - Every: where;
I;went I found the court sitting at regular hours, and the same Awge-
rest _exhibited by the mt.wes, and the same publicity shed: owepall{
perta of the proceedings .as .is exhibited at the most freqwetited assizeis
Toiwn in England.” The Indian Jndlcxal system does met .proceed,
upon any fixed prmclple, and that in itself is an ob;eqtiog(,tq 1&.1
1t resembles, I:believe to- a eonsiderable extent, the system :which i
prevuiled here before the' Charter of 1833. I shall now, without, fsuther.s
preface, proceed to make my: suggestions, adding thereto.amy:.. Tebsond,
and afithiorities, when necessary, or where any thing comtained ;in the.:

-Qrewous part’ of my inquiry fails to shew sufficient geotmdeic. ./ .-i i

1.—1I suggest that the entire Island shall stand divided ibte jodieinl.

- districts as at present; or if necessary, that a re-divisich:-be made so -

a8 to admit of the distribution of an exclusive origisal ;pmadlchon
on the Geographical principle as suggested by Benthain.-

I agree that “the courts should be locally situated so-as. m hr)ig §
justice home to every one's door, and’ neither put the :suitor-mor’ thei.
supposed offender to the mconvemehee and o‘lmrge ‘of ai duimt
tribunal.” SR A e e Palid

‘T alvo concur with Mr. Mill’ ﬁ:at “the i;uéphon, ‘hew: many endrts
there should be as well of primary’ 88 of - appelliite: juvisdictioll is' 40 +
be determined by one thing only: nmnely need theve:s:forthem. ::
The number of the courts of pnmary ]ﬂnsdicﬁon mmth (Iet&sﬁndd

* «The terms‘ adjective and substantive, tpp‘he(htb lm, are; lmded to ;.
mark an unportant distinction” 'first " pointed” outito, mtics by. thik . author; -
(Bentham ) ' viz. the‘dlstinctnoh ‘betweern the commands which: refer directly to .
the ulrimate ends of - the’ legfshlm, and  the commpnds whick 3 ”fel‘ to_objects
which are only mesns to those ends. “The: former . ara. as it. wgre the laws
themselves; the latter are the prescriptiobs sfor garryiog.. th& former  into.
exccution. They are, in short, the rules of ~propedure.: ,’,El}e fygmer Bentham .
call§ the substantive law, .the latter the adjepsive.”,: Mmr'rl;e sub,lect of this .
Pa.znphlet belongs entirely to the a@jgeﬁve hw
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i 8othe fnstances by the numhber of “sdiths th etme by YooY ‘extent’
Po- render justice sufficiently decessible the distance from the seat" of
jadicabare ‘must not be grest, though the nimber of accraing suits
éltliér from ‘the paucity or from the goodooﬁim of the people shoul&
beiever s small” 0 . v
494,21 suggest, that in e-éh “of - the diatrlcts ‘sbove referred to, the
ﬁuﬂ‘b« two courts establistied:* éne to- be callpd. the Civil Court,’
aild" the othier the ‘(riminal Court of ‘such Dietriet; and to each of:
vﬂu‘éh shall be appointed one Judge;:thé one appointed to the former’
té bé: ealled the Civil Ju&ge »and th&one appmnteii to the latter, thes
(MnimaY‘Jndge . i ALY
e tomplete union of cnmmai a'nd eml Jmmd:dnons card Meﬂ{
bé'seffected for anv practical purpose. Though eonferred on ove-andt
thie “ssuie:Court and Judge, the amalgamation, in reslity, nevertakesy
pliice thio ‘business will stand always divided; - that is, one establish::"
mént ‘comsisting of two distinct deportmmts, ﬂm Officérs.. .of -the onq:«
belug “alee - the Officers of the other. It is a.merfe nbminal :undomw
without! desthymg their distinctive character. Nor do I gee the benefit -
of ‘such union. :No confusxon, conflict or doubt is. raised. by this. na- ;
turel sépaeation. . When it is practicable and circumstapces do permit,
it is desirable'shat. to each of these Courts a separate. Judga should be.,
assigned; which would effectually prevent criminal buginess dmlodgmgand

" retarding: eivil.. Formerly when they stood united, sometimes an _

urgent eriminal. enquiry necessanly postponed the eivil business which,
had been already fixed, to the great annoyance and cost of suitors.— .
If I wightly. remember, once the civil bunsiness of the District Court
ofColonabo: stood - suspended :for. nearly. fifteen days, the Judge being..
enguged in holding inquests upon the -bodies of some persons that had ~
been killed at a riot during a Mahomedan Festival. -
+Fine> remsons - given by.:Sir C.- Marshall - for- the cpmbmatlon, and .
which: Myi: Gameron. qioted; in -suppost.of his reqommendnuon, do. not
strike ms hs: satisfactory— declaves : ' i
“Indaﬂ, oI s :inclined: t0- thmk that the union of the two Juris-
dictions in. the same person, supposing him to possess diligence
and & goodfunderatahdmgnmvery ‘beneficial to the natives, by refering -
them in-al ‘theif listle griovances of whatever, deEwrlptlon to the same
arbitrator” "(Wist sigiiifies whether there he one or two arbitrators,
if. both sre equally convenient and both able to afford Tedress.)
“Another ‘Very thaterial sdvantage derived from this combination |
of authority; arises:Gut of the -difficulty which so frequently presents »
itaelf of deciding ‘whether ‘the -wiong eomplained of should be treated
s “a civil injuty'oF a etummloﬁqnce if the complmnaqt mlstakes his

LA
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eonrse'and ‘applies to thé wrong side of the court for “redress; he 3 -
transferred to the other-side; and his case may be hedrd’ at once,
instead ‘of his being driven to seek another tribunal” When the : two
courts-are situated nedr: the same locality, the inconvenience- must Bé
too small to deserve consideration. Besides, the principle “of ° thib
division of labour will niake each court more efficient when so presxdeg} :
over. The best civil Judge is-not always the best criminal Judge

-~ As regards the alteration -of the names of courts and their’ Judges
ﬁcne is nothing essential, ‘but it is better to- give an intelligible name
rether than an unintelligible one. . Those I have selected are words
in common use and to which a fixed meaning attaches. “ A court-of
Requests” and “Commissioner” have no definite meaning. The former
doek not at all give any notion of the business that should come’ befdre .
it, ‘nor the latter of the fanctions belonging to the Office. Then names :
¢Police Court” and “Police Magistrate” are alike ob_]ectlonable, as the
busiiiess- is not confined to Police offences. S
++8—I suggest thmt the Civil Court shall possess all the’ onginal civil
jurisdiction now exercised by the District Court and Court of Requests .
of each District, and the Criminal Court the whole of the original
criminal jurisdiction now exercised by the Police, the District ‘and the
Supreme Courts within each district, except the trial of the following .
" offences: treason, homicide &c. and this latter, the Criminal ©ourt, be
vested with power to award any punishment which the law allows
to the offenders tried before it. ]

So far as the Civil jurisdiction is concerned I have already stated
reasons enough. In reference to the criminal jurisdiction I haveonly .
to observe that under the defective state of the substantive ' law of .
the country in respect of criminal offences, -the specified mention of .
the offences excluded from the Criminal €oart will . be abundantly
better than the undefined distinction:which :now exists. . Of counrse the -
Legislature ought to determine whiat - offen¢es should be so exeluded: :

4.—1I suzgest that all cases tried -before ‘these :couirts 'shall ‘be tried
before the Judge of each court without a jary.or assessors, with the .
following exception ;- that it shall be allowed:to ‘any party to a:cause .
to apply for: ‘& jury; in which case’ jurors: shall be selected .
from the bystanders .to perform such duty, but such jurors will -
only have the: cognizance of facts under the guidance of ‘the judge,
and the judge shall be bound to pass déecision . applying -the law to
the facts so found by the jury, but shall be ‘at liberty-to reeord his
own opinion of the facts with the reasons therdof. '+ : ..

~'The reasons for this suggestion- I :have ahéﬁdy &tated. Iv
agree in the principle that “each court  ghould” be 8o constituted-
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88 tq throw upon the. judges undivided yesponsibility,” .but-the em
cep;non is 8. hecessary one. Certain. . cases. will -ocour. which -require

,qpeﬂal jury, and in such the apphcaeion .should be made at the
gqttlen;ent of the issues, as Ishall heresfter gststo, that sufficient time
may-be allowed for the citation of jurors. .

‘ —I suggest, that the Supreme (‘ourt, as a present, shall try all
%he exoepted ariminal offences as a court. of  original jurisdiction.
6' —1 suggest that the Supreme Court, consisting of three judges,
as at present, shall form one court of -appesl and hear all appeals;
civil and criminal, sitting at Colombo,. but every such appeal shall ‘b
heard by all the judges that may happen to be at the time of
quch hearmg in Colombo, sitting together, and the decision of such
court to be final, reserving the right of the Queen mPrlvy Connchté
entertam appeals of any kind as at present. B

Beutlw,m judiciously obgerves that the court of final appesl- eunds
most in need of securities against mis-deeision ; simply ‘because there
js no ulterior remedy. It has been already intimated. that - two
stages of appeal are objectionable, if the unity of the law can be pre<

served without them. When all appeals are decided in Colombo I
t.hmk it, can Le practically secured.. Besides, a-collective court of.
appeal to revise the decision of each of its individual membkers, is
not .at all in its working, likely to prove a good constitution for
a .court,. and an -appeal to such a court is attended with inconve-
nience, expeuse aud troulle. As appeals will have to.be heard at
Colombo, from the remotest parts of the Islands ; and even in
the case of a supposed error of the appellate court an Advocate:
will not veuture to lodge.appeal to the collective court without pre-
viously consulting his.client—For such consultation -and the giving
of the necessary securities 'a mueh more considerable allowance of
time wiil be, required than .at present:; and that itself will form no
trifling obstacle in the way. of such an appeal. But all the benefits
of a collective court, I think, might be secured without such an appeal
and without its cost.. Asthe time occupied by -the judges in making

citcuits will no doubt . be, new very much reduced there will almost
always be found at.lesst two of .the judges in Colombo. Each of
the Ju.dgee may take his just proportion of the appeal business, and
enter upon the hearing- mmnltaneous]y with his brother judge or
judges, who -mmy. happen to be in Qolombo, sitting together, and
pronounce Jt)agm#llt in.the héaring of each other, each judge taking'
up a case in rotation- froms these he has previously read. When so
delivering. judgmént -whénever.. there - exists a difference of opinion
on’'any pointof Jdaw; or practice, it will necessarily create & quict des. .
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cision, which must either lead to agreement, or reservation for col-
lective determination. This will promote much more effectually the
unity of the law, than when the resort to the collective court is
left to the means and option of a party—This of course adds
another argument in favor of appeals being heard at Colombo.
Under this system the three judges must be continued, or often
‘the appeals will be left to one individual judge. If the number be
reduced to two, the Chief Justice's oplmon must be allowed to prevail,
and there will be less confidence in such a decision than' when it
proceeds upon a majority of votes—Moreover the system I recommend
will furnish sufficient business for three judges, not for a useless but
a beneficial purpose—the correct administration of justice.

Further, the presence of more judges than ome on the Beuch
will be a wholesome check, the one upon the other. Even the superior
Judges are subject to like infirmities as the inferior, and -are apt
to act capriciously, at times, and even arbitrarily. I make no allysion
to living instances, and even if I found any grounds for so doing,
it would be very unbecommg of me to do so.—But in illustration of
my remark and in order to induce the belief that it is not en-
txrely uncalled for, I shall instance a case decided long ago, in
appeal; both the appellate judge who decided it, and the judge of
the original court, being now dead—Both were most conseientigus
men, desirous of doing justice, but there was this difference between
the two:—Tke judge of the original court was a calm, petient, in-
dustrious character, who seldom allowed his mind to be st al}
- yuffled ; but the appellate judge, whatever were his other good. qua-
lities, and they were many, had not the control of his passions ;
allowing sometimes suspicions and irritafed feelings to get the
better of his judgment, which under other circumstences was ex.
tremely sound.—The case was a suit between two parties for & piece
of land.—The original court gave judgment in favor of one, against.the
other. The successful party had called a witness who also claimed
some interest in another portion of the land, but not then in
question ; and the original court proceeded to decide, giving eredit to
his testimony. - However, the defeated party denied the witness's
alleged right also. On the hearing of the appeal the appellate
* judge thought that the judgment could not be sustained, suspected
this witness ; but sent back the case to the original court to call
upon this witness to intervene and establish his asserted claim. On
- being 8o ealled, the witness, probably aware . of: the oceftainty : of
defeat after the pre-expressed opinion of the appellate’ judge, de-
clined &6 involve himself in litigation; seid that his intereets’ did not
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nter into the gubject of this emt, ahd {herefore he was not a necessary
“party.: On: this being intimated to the . appellate coyrt the- decree.. it
-prongupced was, that as the least punishment which the Supreme
-Cowrt eould inflict upon the party who declined to intervene, for his
-eoatumady, was to condemn him in all-the costs of that suit; and he
e 80 condemned - to. pay the.costs of all parties, successful and
. defeated, and even of the party who called him as a witness. 'I‘here
_«wap no. further appeal and no remedy. The whole of this man's
‘pwoperty was sold under execution to satisfy this arbitrary decree—
~Now, had there been any other Judge sitting on the bench at the time -
 this judgment was pronounced ; being an honest and an mdependept
syiam, would he not have .suggested his dissent, and, probably,. pre~
wvented the arbitrary & unjust decree takmg effect 2 Some may doubt
1'thie’ corvéptness of my report, but [ am in a position to say where
tha sacort, which will prove all this, -is te be. found. = .
'l!lms mch for courts, their conshtutmn m& pmsdmxon. rN«t

BTN

P
i e PROCEDURE.
.‘:5 PRI
LRI 3 suggest that all suits shall commence on the personal
*bpphmion of the party “or of his counsel to .the judge.”
>+ On' such’ application, of course, if -the judge discovers that the
party has come- to the wrong court; as for instance to the criminal
{Ansbead-of the ‘eivil, or wce-versd ; he will at once - refer him to the
-cippoper court, . making,’ if requu’od, a .record of the' ordet aund its
- ‘grounds, *for ‘the. purposes: of »n - appeal—~So also making a llke
+ ecord, Morenquested, he-will: refuse summons, if he be clearly of opinion
- shat“the- gretmds -of toplaint stated  ave inevficient -to support the
~ ‘olaim.: The benefits* connetted: with thie proceeding are obvious. It
» @voide farther trouble:and expense, and. enables parties -instead of re-
" ‘sorting- for ' legal advice: to- a Practitioner who may possibly ad-
- -vise' him i}, at onee, to take the opinion of the court whether he
: luogooﬂ‘ grounds t6. fourd an action uwpon cor mbk. -
21 ‘suggest that when the judge pemm‘ﬂw“entry of the suit,
: "“b summons or-8 capias’ chall thereupon'isswe” . i
81 . aggest: that ;“ex Ehmmons.&e., - being. aerved the parties®
(unlees persondb: uttendance e - dispensed. with) shall attend before the
$udge i opetreonst §idnd: “4f-any m atter shall appear to be in dispute,
*MMMM‘M&&M and the ptooeadmgu in themit

hl iheid Wth}td“ Wi oudl
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According to the present rules for the courts of Requests a
party ‘defendant as aleo -the "Plaintiff are obliged to attsid elisnie,”
after summons, prepared with evidence to meet every possible: o
that may be raised. In this case, in many an instance, either witnesses::
have been unnecessarily brought up, or the necessary witnessesitmve !
not been cited.—This causes neeless expense. This rule . has: buin
copied without consideration of its effects. Its faultiness is thua" bxd)
pored in the Law Review No. xiv p: 260. © - i oih

- “In the superior court, at ‘the end of: eight daya after sertice of
the writ, the plaintiff delivers to the defendant.a declaration, “to:whiths=
theidefexidant ‘must “plead in: four days, and if he fail to: do- b,
Judgment is signed ajrainst him. The costs are greatly increaséd s
by :this proceeding ag we shall shew hereafter, but the suit iszendeds
here atid the Plaintiff has not been called upon to sacrifice one mo-.:
ment of his time, or to put himself to any inconvenience or exponse
in:proving his demand. In the county courts, however, the case is:»
very different. .. On the day appointed for hearing he must go.prepared:
to prove his case a]though the defendant may not have the smiiHedt:{
intention ' of .requiring him to do so. He has no mesns of knowing
before hand whether it is to Le opposed or admitted, whether: - is:-
to ‘be met with ‘every objection that ingenuity can suggest, ot :to be: -
allowed to take a‘ judgment without question or dispute. He must -
therefure be "prepared for contest, and expense and annoyance of this -
preparation ; and the vexation of finding that it has been unnecessarily
taken is enough to make meny a suitor forswear altogether »couree
of Proceeding that s0 needlessly gives rise to them.” .

“Fhe summons should direct the defendant to produce all docmments' :
on which he may. rest his defence, that they may bei.admitted: -or. -
denied by the opposite party. - K A SR

The above is as summary a kmd of procedure ‘a8, can:;be -dmueﬂ:x
applicable to a vast variety of cases-of-all kinds end ,of.all amguuits. - It
will. be at once .seen there will be three.stages. l,l.:—-The:en_tvancA'iqf
the claim. 2.—The appearance of .the parties,. 3~—The hearing' or
trial. A . portien of the cases will- terminpte ,at the first . stage.
Another portion..at the second, .and : the.. remainder at. the . third, -
A small pumber ofi eases not. so triable. and., of, 8 very_ complex na-
ture will .arise, .whether the ..amount of the, suit in.emall or. large,
in .which written - pleading . will- be .of .cons:denblevW Sir
E. Perry. . (Pamphlet No. 16.) obeerwesiis oj 3 -ty wniviy »

“There remains the class where there.really; ia ,egmpthmg . whet.ber
of law or fact to try ; where it is necessary-to impress; fisyady; on .the
mind of the Judge minute facts fron wlnch kgal,,comlnsmm are.

,,,,,,,,,
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dmsbh nhm it is expedxent to chalk. out. the lnmta heyand«
which: the discussion is not to proceed at the_trial; cases, in_shert;:
in» which:the advantages aﬁ'orded by \careful written statements should
be available to the' parties”(complex: cases). :

B thesé cases the pleadinge should never proceed beyond the answer. -
Ou&houﬁlmg of the answer after examination of parties, . if necessary, .
the issues should be settled .and a day for hearing.immediately fixed.:
Sb shat this class of suits must also .terminste, at the third suge,
ati the most ; that is, so far as mdgmentu concerned. - 5

-k claim nothing of originality in the above suggestions. The pro-
cédure: ia- that - recommended by Mr. J. Mill and Sir E:. Perty..
Written - pleadings should be avoided as much as possible. In. fact thls :
is-exactly what Mr. Cameron recommended in his report.. He says:..

c#4thrI recommend that the pleadings sliall consist of an oral- altet«v
cation.between' the parties in open Court, and that a minute thereof::
shind}: lpunadn by the officer of the Court-.under. the dxrectwn xof the

. JW&J’ EREE TS A

17 S | teoommend that at the time of pleadmg ench party; shall
state theindmes of the witnesses whom he intends: to preduce at the
trial, -and: the:rmatters which he expects them respectively to. prove,
andshall describe ‘the documents which he intends to produce at the
trial, and-that - a ‘mynute thereof shall be made by the officer of the.
court,” under the :direction of the judge.”

#¢th~—I recommend that.each party shall be subject to cross-exami-.
nation by his adversary as to the statements made by him in the plead-
ings; end-.as to those relating to evidence, and that each: party, if he
dewireb ity shull be assisted: by an advoeate or a proctor who may
examine him in chief, and cross examme hm adversary as to their
refpective sthtements,”": . - : ' S

Mr. Mill, daus supporu »t.hese views: SR .

#The ‘stages'we have observed-are three. The first is that in which’
the Plaintiff adduces the fact:on ‘which he relies, and is et by the
defendant either with a Jenial' of the fact, or the affirmation of -another
fact, which, to maintain :the suit, the: Plaintiff muét deny; - The second
is that in which evidence to/prove’ or disprove :the: fact>on which the
affirmation - or-denial of the partiés ultimately reits, ‘is adduced and
decided .epony: / Fhevtherdbis that ‘in which the operations are performed
necessary for giving effect to thesentence of the judge.” (Execution.)

“What is: desitable-in' théoperations of the first stage, is, 1stly—
That the affirindtions itid ‘Megations with respect to the facts should be
true; and-2dHd thats the -fiicts Mhemselves should be. sucli -as : really -
to have the quality ascribed to them. For the first of these purposes,
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oR the eecurifies, which the nature of the case admits of, shoald de:
taken, for the veracity «f the parties. There is the same sort of
reason that the parties should speek truly as that the witnesses should -
speak truly. They should speak, therefore under all the sanctions -
and penalties of & witness, They canpot indeed, in many cases swear
to the existence or non-existence of the fact, which may not have been
within their cognizance. But they can always swear to the staté of:
their belief with respect to it. From the second of the above pur- -
poses, namely, that it may be known whether the facts affirmed or de--
nied are such as to possess the quality ascribed to them, two thinga
are necessary ; the first is, that all investitive and divestitive facts, snd
all acts by which rights are violated, should have been clearly pre.
determined by the legislature ; in-other words, that there should be a:
well wade code; the second is that the affirmations and denials with
respect to them should be made in the presence of some body ¢a
of telling exactly whether they have the quality ascribed to them or
not. The judge is a person with this knowledge, and to him alone
can the power of deciding in matters so essential to the result of the
enquiry be entrusted.” '
“To have this important part of the business done:then, in thé best
possible way, it is necessary that the parties should meet in the very
first instance in the presence of the judge. A is asked, upon his oath, -
to mention the fact which, he believes, confersupon him or has violated, -
his right, If it isnot a fact capable of having that effect, he is told so,
and his claim is at an end. If it is a fact capable of having that effect,
B. is asked whether he denies it or whether he affirms another fact,
either one of those which, happening previously, would, prevent it
from baving its imputed effect; or, in a civil case, one of those which,
happening subsequently, would put an end-to the right to which the
previous fact gave commencement. If he affirmed only a fact which
conld have neither of these effects, the pretensions of B. would be
without foundation.” ) -
.“We have now seen the whole of the operations to be performed.
The parties are required to state before the Judge the investitive or
divestitive facts on which they rely. If they state, for this purpose,
a fact which is not possessed of those qualities, they are immediately
told that it is not possessed of them, and not calculated to support
their claim. They come, by two or three steps at the longest, to a fact
upun which the question ultimately turns, and which isvéither contested or
not contested. In a great many cases it would not be contested. When
the subject was stript of disguise, the party who had no right would
generally see that he had mo hope, and would acquiesce;” The suit
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weonl thus ~bhe terminated without the addnetion of evidence,- Whex .
it was pot, the cases would be frequent in which it might be termie
nated by the evidence which the parties brought along with them,
" In these.cases, also, the. first hearing would suffice. A vast majority.
of the - whole pumber of. suits. would be included in these two sets of
cares. For the deeision of a vast majority, therefore, of the whole
nhnber of suits, a few minutes would sufficaa When all the evidence
covld: not be forthcoming at the first hearing, and only then, would a
second hesripg be required. In this wmode of proceeding, justice would-
b, that without which it is not justice, expediticus and cheap. :
t4In ol this there is nothing which one man, with the appropriate:
intellectual and moral quahties, is not as competent to perform as-any”
number of men. As one is cheaper than any greater number, that is
ope reason why no more than one Judge should be allowed ta one:

PROCEDURE. o

T leNAlh

4~ ‘suggest ‘that every party having any charge of a criminal
mature t0° make in the ( riminal Court, shall be allowed to do. so by
personal application to the Judge, and no previous committal of the
accused by a Justice of Peace be considered a requisite in any case
whatsoever.

Tt is unnecessary to enter further into rules of criminal procedure as"
the rules enacted for the District (ourts in this Branch, and now in
operation, are extremely simple and summary.

- PROCEDURE,
Cmunun mn Crvi,

&~ suggest that every party toa suit, whether Criminal or Civil,
shall be allowed free liberty to have the aid and assistance of counsel
st all the stages of a cause, but such counsel shall not be at liberty to
argue or address the Court at longth without the leave of the Judge

Reasons have already been given. i

6.—1I suggest that every party engaging the sexvices of counsel shall
be at liberty to coptract for the remuneration of such service, the.
sum agreed upon being entered in the proxy given to such counsel;
but no party shall be at liberty to charge, agamst the opposite, any
ofher fess than ¢ fhe following. . , ,
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o Ptodora F‘ees ohngeaﬂa byone party agamst a.noﬂnr.,x S
Appmrmco in Court to lodge plaint ...... RPN Bk NMIRES -
Appearance in Court to settle lssues cesenns sesees R
Attending Trial (once ofly) ivcveeenriuianccaiadonas s o
Suing out writ of EXecution.!...i...ccovsius s v dtiimnnnnniinnad Yy g

The reasons for restricting the counsel from arguing at léngtho
without permission. have been already given'; ‘but-full- liberty whould
be given to cross-exdminio witnesses and parties uuder due:: controk.’s
I, have: already argued the propriety of allowing every party to ves’:
caver.,-his reasonable expences which he has incurred in retaining o
sel; but I do not see why every counsel should be compelled. to aceépt *
the same sum. This may be safely léft to be arranged between «the ™
emplover and the employed. Let every man put his own valué upén-i
his services and get employment if he can. This "is the *prmmplé‘f)f
freé: trade:.. - Only care' should be taken to protect the  défested party
from'a too .burdensome’ charge of costs, without necessity, 4nd. st the !
option .‘of the party opposed to him. - If I rightly remember, this:rule :
has been adopted in the New York Code, and it prevails hers:in ‘res~
pect of Advocates. I only desire its extension, there bbing 1o reasons
perticularly under the procedure I have suggested, for thé distmotien -
between the two branches of the Profession, Advocates and Proctors.
It is notorious that one man's services are of greater vhlub thar those *
of  another, and why should both be sold at the sawfe: rate. Legal
compulsion in such a case merely - produces ‘evasion; they: w:l¢ ‘not.~
sell at the same. rate and the law.. becomes'a deid letter. ::It:will -
perhaps be objected, that the practitioners,’-by -mutus] agreemient, are:’
likely, in such a pase, to put.a meonopoly .price upon their: labor, vand
make extravagant demands. This objection will equally dpply o Ads
vocates, and ‘yet the rule has produced wo .guch: effect.... Bach- Advovate
fixes. his .own  rate of charges, 28:-the :nianket value- of hia services..
stand, and lowers - or raises it 4s the demand:diminishes. or increases,:
If, haply, a common understanding among the Prnetitioners ‘should, ‘for
a time, enable them to make exorbitant’ charges, :the -politica-economie
principle will soen: come:into operation; -high: wages. wil ‘introduce -
more labourers’ and * bring down the wages to.a- natural. level. -Against
exorbitant demands:the: liberty to eonduct fones -own cmse wlll be :
another check. oS EeL '

If the bar is to be maintained a fén‘ faté of remuﬂé“ﬁon should
be allowed, to attract men of educatlon, and ‘euble them to ﬁll ‘8 Tes-
pectable pos:tlon in  society. TR SR '

The previcus settlement of fees mll éxtmgmﬁx ‘théﬂ”eslr\e io'promwt ‘
proceedings. The fees I above proposed are for unavoidable services,
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When the rate of remuneration has been agreed on between Proctor and
client, it sty :be: made to appear in thé -Froky,-at: what stage or
atagqs, Jt is agreed that it should b¢ duwharged either in whole- ob

in part, . .

7L suggest. that an a.ppeal abould bq allowed from (‘onrts bogh
Civil and Criminal npon every questlon of Uwand upon every queetion
oﬁfm: A Thewld

¢ Lagree- in: t.he rule tlmt "m ease of my mmnmage tbrongh the'
Judge's_fault at a trial, :means. shonld be affarded - of ‘reversing the'
degision, ;whether-upon a. question of evidence :or-apon any' direesion!
given by the Judge: and in any manifest error in those who decide
og.;&hq faot,a mew trial should be allowed. - Bnt/ no relief should be
given .against the consequences of any o\'emght comlmtted by the’ s
party..or. his advocate.” Ok

1Me; - Mill justly remarks, S

“What s, required to be dome, in the casé ofmn Appeah w&e"
ﬁrghthmg -which deserves to be ascertained. An*appeal; takes place:?
in. copsedqnencé.of - a oomplamt against the previgus - Judgo. Where o
nocomplaint;; -there is no appeal nor place for appeal”. vl

4 A, eomaplpint against the Judge must relate ta his- uondnct, elther;’
at;.the firat, the second, or the third stage of the judicial -operations.”

“If: to-hid.conduet at the first stage, it must be a complaint of his
having: pernittéd. & party to rest upon a fact which had not the inves-
titive or divestitive quality ascribed to it; and this implies either a
‘mistake: with réspect to the law, or that he allowed the decision to
turn -upbn s fact which did- not: embrace the merits of the qnestion'
1t:. is evident that, for: the 'decizion of this question all that is ne-’
cedsary is An exact oopy oftlwpkadmgc mdthetmsmimon of xtto :
the' Court of Appeal.” . - .. E

«If the. complaint felntes to ins mdduct at the aeb{md stage, it -
muet : turn upon one of two.points;  either that he did not take all the -
evidenes, -or tthat he - did> nbt:properly detérmine its valne.” '

“If he did not takethé evidence properly, by a failure either in
sssembling the sourcex ofit; of: in extraeting it from them when as-
sembled, the proper remedy :is to send back the ¢anse:to- him with an
order- to - supply the omission; or if he be suspectéd ‘of having failed
wilfully, to.send it-to the Judge -of one of the uughbmg dietnct.s,
to retake the evidence and decide.” .

“1f the gomplsint relates to.¢ wrong “estimate of the: evldence, the
statement of; it; tranpmitted . te the court of appeal, with the reasons -
assigned by the Judge for the value affixed to every portmn of it
wﬂlenab}ethoAppe}lmcowwdecxde. o I
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- 'Po.the comprebensive wppeal thus proposed to benllowed;. the: -only

. objection that .may be offered,. is. that too much - appeal bustness. ¥
likely thus to be thrown into the Supreme Court. This ohjectionis -
- grounded on the supposition either, that so many would be the etrors:
of law and errors of fact committed by the Judges of original juries
diction, that appealable cases would be very numerous; or that parties -
would resort to appeal without just grounds. If the former, the -
appeal becomes the more indispensable, for want of which, much -
injustice will be done thmugbout the country; but if the latter, the
proper course to check it is to punish those who frivolously appeal
and make an abuecive use of so wholesome a liberty.

Moreover it is to be taken into consideration, that the proeéedmgs
which will go before the Appellate Judges for revision under the -
proposed simple system, will not be incumbered with the mass of
paper and written pleadings which now go to the composition of a8
file; so the labour of perusal will be greatly lessened. -

Thus have I endeavoured to sketch out a course of simple prooe»
dure, giving only the broad outlines of it, and omitting all' miner
detail, simply to show, that there is nothing imptacticable in it. 'The
Legiclature seems to assume that such is practicable with reference to
‘9-10ths of the cases. I only argue, that it may be mdeﬁmtely extended -
with benefit.

Perbaps some will think it etrange that ¥ should take for my sutho..
rities a few jurists or theoretic men chiefly, and not Practical Lawyers.
The reason is ohvious; that these latter are mostly ;technical . men,
wedded to an already existing artificial system, men of precedent and
not of principle. The former are more likely to propound.. an:im-
proved system than the latter. Sir E Perry correctly observes :,

«But I'ought to premise, that I do not consider practitioners like
8ir L. Peel and myselt to be the fittest persons to conduet this sort of
enquiry. The Germans have a very good division of those who. cul-
tivate the study of the law in Theoretiker and Praktiker, the forwmer
are the scholars by whom the science’is advanced, the latter are the
practical men who apply the doctrines patiently thought out under the
midnight lamp: to the every day business of life.: A similar distinction
prevails no doubtias.to all sciences, and a ready illustration occurs to my
mind in the passing political events of the 'day, where one may see
the practical statesmen of the House of Commaons carrying out the
‘theories and enforcing the dectrines of the philosopher of 70  years
#go,”- (The New corn laws were just passing throngh Parliament at this
pernod) “but 1t is in the st especnlly dmt the dinﬁnohonu mosb

%€
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Tt will perhaps be asked, how comes Sir E. Perry then to have taken '
views supposed to be correct, and not his other brethren. He explains
- the reason. ’ :

“It was my good fortune just before I entered the chambers of a
special pleader to hear the great speech of Mr. Brougham on Law
‘Reform in 1828, and very shortly afterwards to hecome acquainted .
with the works of Mr. Bentham. From that moment to the present,
I think, I may fairly assert, that I have never lost an opportunity,
whether in conducting the technical business of a Pleader's cffice,
practising at the Bar, reporting the decisions of the Court of Queén’s
Bench, visiting the law courts of continental nations, or studying
the works of theoretic and practical writers, of endeavouring to make
myself aequainted with the rationale of rules of procedure and ‘the
comparative value of the methods adopted for the ends in view.
» The advantages which Indian experience confers in this respect, and
especially the presidency of Bombay where a court of natural proce-
dure had sprung up under the tutelage of such men as Sir William Syer,
-Sir James Macintosh and Sir Edward West, are in my view so great,
that now when I am approaching the end of my legal career, and
when I have arrived at a time of life at which hasty and inconside-'
‘rate opinions are not fairly presumable, I do not hesitate, even at ' the
risk of being thought dogmatic, to express my opinion in the strorg
‘and confident tone, which I have adopted sbove. According to the
theoretic views laid down by Mr. Bentham, the appearance of the
“parties before the Judge at the earliest stage of the suit is the sim-
plest, the most rational, the must economic and most satisfactory method
‘of settling the matter in dispute. In nine cases out of ten, it enables
the suit to be disposed of at once without any expense; in the tenth
" ease it brings the parties on the stage who know better than any one.
else what the real matter in dispute is, and enables arrangements to
be made for the further conduct of the suit. The method is eminently
plastic, and allows of the complicated entangled case of the rich suitor
to be equally and carefully disposed of as the simple difficulty of the

r for which a five niinutes audience will often suffice.”

° «Jt is moreover founded on the principles of common fense; it is
to be found occurring in the jurisprudence of all nations before chica-
" pery has been allowed to raise its head, and seems so obviously to be
the mode whith resson” would dictate for solving a difficulty, as to
make it a fomdamental principle in natural procedure. I feel bound
to depose that all the experience which I have gained both from men
-and books comfirms the truth- of these doctrines.” . . : ‘
It will be seen that in working out the Procedure which I suggested ,

N
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,t.he Judge is made to supervise the proceedmgs from their mcephon
to their ultimate termination with judgment; and little or no room is
Jeft for the mlscamage of a cage by the fault or neglect of practitioners,
These latter come in merely by way of aid to the Judge and the
partles Upon the fitness and aptitude of the Judge must therefore
depend almost entirely the result. No system, however ecientifically
and well arranged, can be worked with unfit instruments. Sir E. Perry
has stated “the Judges” of this Island “for the most part have not
been very happily selected.” It would ill become me to express any
.opinion on the subject; but if this observation be correct, means should
be adopted to prevent a like evil occurring again. Those at present’

Tholding office may be deemed as having acquired certain vested rights,

to endure through life or during good behaviour and ability to work,

and their removal. will be difficult except by transfer, for which the
occasions will be few; but prospective provision is not . impossible.
Besides character for honesty, a Judge should possess two indispensable
requisites; legal learning and aptitude, and a knowledge of the lan-
guage of his District. Without these, efficiency is very uncertain.
The device I would suggest to secure these two latter (the first being left
for enquiry by the Governor who seclects) would be two classes of
certificates, one obtainahle from the Judges of the Supreme Court, (who
®hould never grant them to any without due examination) as to legal
s fficiency; and the other frcm a Boatd of standing examiners at
Colombo, certifying as to a candidate’s knowledge of either one or both of
the native languages. Of this latter there may be two kinds; the
first to be granted to those who possess a full, thorough and critical
acqua'ntance with them; and the other to those who possess it suffcjs

ently for all practical purposes. The issue of these certificates should

not be deferred to the moment of a- vacancy,. but should be made obtain-
.able of right by all the Advocates of the Supreme Court ‘and by all

.who belong to the Civil Service or are admitted as writers. The
Governor may exercise his patronage by allowing any other whom he
selects to apply for such certificates. The ‘possessors of these certi-

_ficates should be considered ds the only persons eligible to fill a
vicancy as Judge.

.. Would it be too much to suggest that even the Bench of the Supreme
"Court should be filled by persons either selected from the Local Judges
.or froth Queen’s Advocates of three years 'standing in the Island 'who
haveobtained the above Language certificates. * At present, occasionally,
a Judge is imported from a distant part of the Wworld, and he immedi-
‘ately on his arrival, assumes duties which he: is ‘but imperfectly pre-
pared to perform. Of local customs and laws he can know but little,
and of the people literally nothing. Does a Judge- se sent- make the
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aame .estimpte. of evidence on his first arrival as he does after 2or
3 yeary' experxence? In admlmstenng Criminal Justxce n cases ‘of tﬁe )
gravest nature this is a serious consxderatlon.

. Mr. Mill justly observes

“The Judges of Appeal ought all to be chosen from the Judges of
prlmar) jurisdiction, not only on account of the education’ and the ex-
penen(e received but as a step of promotlon, and a proper motive
to acquire the requisite educatlon, ‘and 'to merit’ appmbatlon in the
inferior emplos ment. There is the same propriety, and for the same
reaéon, in choosing ‘the Judges of pnmary Junbdxctlon from’ the de-
puhes '
If se‘cctlon for judicial office be made, as I have above su""eit@f’
it will not only attract to the Island Lawyers of respectab'e abxhtv
and legal acquirements from the British Iides in the ek}xe(t«tlon 0
obtammg judicial offices even the hlnhest —Lut will give mo small
impulse to those born in the Island, l)y creating wholesome emulat m.
Perhaps it is too much to expect such hbelallty, but the country should
dem,m«l it and reiterate the demand till it is given.

"Further, the substantive law of the country has been pronnuv\ced
to be defectne. Codlﬁcatlon, though not an impossible task, is cne of
difficulty and time. But certainty may to some extent be secured by
waintaining the unity of the law as administered in the reveral
Courts Uniformity depends on the knowledge of decisicns. May not
a half yearly publication of Reports of decisions take place under the
mpnagement of the Registrar of the Supreme Court. Such publication
should comprehend the Collective decisions of the Supreme Court, other
decisions of the Appellate Court considered by any of the Judges
to be of sufficient importance, and such of the decisions of the local
Cour:s as may be sent by the Judges of these courts, provided
the Reglstrar agrees on their importance or value. The gentleman
who at present holds.the office of Registrar may be fully competent
to perform such a duty with occasional assistance from the Judges,
The value of such a publication would Le great. It would keep both tlhe
Beth and the Bar of each court informed of the course of decisions
on many points of law.  As precedents the decrees of the local
courts cannot be of any great authority. Still, as guides, to a certain
extent, they are not without their value. ‘

It now remains for me only to make a remark or two, though
havmg no legitimate connection with my subject, in respect of Judivial
expendlture. The primary motive which impels individnals to form
themselves into societies, under an organized government, is the
security and the protection of their persons and property. Every good
Government is bound to afford this support, and any failure om its
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ot 86, to do, defeats the principal object for which i ebandd esta-
blished. Protection of persin and property must be given.in -two
ways; that is, from external enemies and internal factions,-whe make
& -direct attack on the Government and the governed ; and from - in-
Jjuries which one individual may: eustain at the hand of amother. . Ip
order to afford the former, 8 military force is maintained at the expense
«of the State; and for the. latter gourts of Justice,and a Police, the lgtter
being no less important than the former. The redress and proteetion
administered to parties by Courts of Justice both Civil and Criminal,
may be considered & public benefit conferred upon all, in as -wueh.as
it tends to repress the :ccmmission of injuries on others;v..jnétﬁ-aa;h
Police force detecting offenders creates public security and is therefore -
a—qmbilc benefit.. Properly speaking, the whole of thq expenses 4t-
tending the Adminigtration of justice both Civil and Criminal shoyld
be defrayed out of the general Revenue, and no portion of it ahou}d
be laid as a burdengon the suitor; for that is a part of t.be ‘understood
original compact wn‘ﬁ Government. Justice should be administered gra-
tuitously. Yet this plain truth is often lost sight of, and under the
shallow pretence of suppressing and not encouraging Hisigatiom,-~that
iy the 'seeking of redress for injury or alleged injuryq~e :heavy
impost is laid upon litigation, and justice is scld  to. pastiesiin -courts,
as other commodities are sold in the shcps. M. any’ portion ¢f
the expenditure comes from the general Revenue of! thé: stateyi it. is
grudgingly bestowed, and every reduction deemed a public gain. At
the time Mr, Cameron:made his, tepi#t in 1831, the cost «f jndicial
establishments together with contingencies and circuit expenses, but
_exclusive of Police,: Fiseals,, Quuents Advodate’s: Depaxtingnt;. apd.Gpala,
he shovssto have been: £3!r,246 :0cAtothabie . o - o5 b G- i
ST O SR A d.n

qnpreme (‘om‘t Rt Gk 13,030 18 o V%
Provineial ¢ (mrts o HB & Y
Mavistrates’ Courts ....... 15:6¢
-Judicial Ccmmissipuer. Kandy... 14--0
Ma ristrate Kandy............... .. 0 0
Jndicials Agent  Kugntaalle,.:ii cne i vaiiian it 272 14 0
-Half of the. fixed Ebtabhehmgnﬁ of Agents of -. 3419 10 O
Fovernment ..... SO R T I T T P, L

(‘ontinrencies fixed RTINS 1638 7. 0
- Ditto——anfixed......... SR NP N R €26. .6 6
Cu-cmt,a of t]xe %upreme Court R R SO F 342;;,, 4 3
‘ ,, 'rom._;e‘ss 24570 11

" On this Mi". Canieron, Bbserves,” R VAR S SN
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-~1#The-éxpense of the actual judicinl establishments, " desbrilfed-tif the
‘fivst -part-of this Report is £36,245: and I cannot undertake to ssy’ that
justice can be effectually administered . to £00,060 people at a much
-cheaper-rate; but I can pledge ‘mvself that the sum required for that
ipurposé, if my views should meet your Lordslnpe approbation, wnll
cnot-exceed the amount of the present expenditure.”
K M?he expense for 1319 as gwen in tbe Almanao of last year, atands
& > .
R Judwial Eatabhahmenu. : :
fBupreme Court ouiviinniiii i irieeneiereienes ceee Lot
Queena Advocate, Deputy Queen’s Advocue and :
LA Deputies.......ceveunnninnes cerneees Weeeaee :
Reglstm of the Supreme Court........cccceueenen. £42476 5 8F
‘District and Police Courts and Courts of Requests ' T
‘Justrces of the Peace for the Eastern, Northem o Co
&c Provinces ........cceceeieiieninnnnn. ‘ ' )

Administration of Justice,

Dusttlct and- Police Courts......... e ?f' 3375 15 6%
Fiscals.of the Provinces ..........cccceeoreerernennns ‘
- Police and Goals.......c.coceiieeen canenne cresenenians 5683 15 11}

chals in the Provmcea mcludmg Goals ...... 7971 8 1%

o

- x P Total per Annum.—£ 69,457 4 10}

’l’he populuiuu of! the Islmd in. the same year had increased to
1508 862. For the purpdee "of instituting a comparison with the year
1881, :deduct Fiscals, Police and Goals (even without excluding
Qiteen’s Advocafe’s departments) that is £13,605. 4.'1. There will
be then left a sum of £45,852.0..93: and the increase compared with
168118’ ‘only £9,606. 0. 10}. while the population is now almost doubled.
So the ! expensa bhas by no means kept pace wuh the increase of
population.

Again, ‘taking tbe entlre expendlture, thhout ‘deduction, which
has been mguned‘rfor Judxcml and Police purposes (though a consider-
able portion of this -latter is paid out of a special tax for the purpose)
at £59,457 "4 10§, it is hardly 10 pence per head; but of this
sum we may safely. aesume for want of better data a quarter has
been “realized by -the eale of stamps. Then on the general revenue
the charge Jaid. ig £ 44,662 18 8}, about Tid. per head of the po-
pulation. ._Bus._if all proper deductions be made it will not exceed
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six-pencp. Can. this be considered as too great a tax or a call on
the General Revenue to give protection to person and property ? How
much more do we pay for less beneficial purposes because the be-
nefit is of a more direct and palpable kind? I make these observations
not because I applehend that my scheme will entail a larger expense:
far from it, but to copvince those who argue for a reduction, that the
expenditure at present incurred is by no means unreasonable.

The task I assigned to myeelf [ have now finiche . Whether I have
performed it well or 7ll, I must leave the reader to Judge Were it but
to rouse enquiry and thought, I do not despalr of seeing a well di-:
gested Rystem, one proceedmg upon Principle, estabhshed——The honor.

and glory of achieving such a task is within the reach of our present

Governor Sir G. Anderson, who is now placed in a position to intro-
duce, not a temporary remedy, but to introduce and establish a com-’

prelxensrve scheme of & permanent nature, subject to no material alter-

atfon -or future change ; founded on principles advocated by the greatest
jurists, aud which will surpass in perfection. all that now exists in any :

part of the DBritish, Kmpire.

Finally, T have to apologize for thus devmtmg from the nrescnbed‘

routine of my duties and mtrudxng myself on the public  notice,
The only excuse I have to offer is the desire to perform, what our good
Chief Justice would call, the act of a good citizen—the prevention of,
what I consider, a public mischief by means of faulty Leglslatlon.

Tue Exp,
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" NOTE.

" As 1 have ventured to quote largely from Bentham and to support.
most of my suggestions on the sanctioa of his authority; but as the
amount of authority attaching to his name and the connection in which
he stands with the modern Law Reformers may be but little known
to the general reader, I shall perbaps be forgiven when I append this’
further extract from the Law Review of Novemnber last—rp. 94. Co
_ % The ‘improvement of Arbitration, the introduction of Reconcile--
ment, the institution of Tribunals of commerce, are all intimately’
connected with the preference of natural to technical procedure. It is.
also stated by Lord Brougbam, in his answer to Mr. Lyne, that all,
the measures which he has at any time brought forward formed parts
of a system whereof that preference was the foundation. We may
confidéntly add that the great improvements now in contemplation, -
whether in legal or equitable procedure, must result in bringing the
parties. a8 speedily as possible to confront each other, and state their
cases intelligibly and plainly, that is, naturally, not technically. Then
let us never forget to whom we are indebted for taking this great
distinction three quarters of & century ago, and whose language we
are now using in urging the fundamental doctrines, long held in ab-
horrence by some, ridiculed by others, regarded as visionary by all.
‘When we name Mr. Bentham to such of our readers as are Law
Reformers, we give a name familiar to them; but beyond this -circle
we fear the name is about as little known as in Justinian’s time were
the names of the great civilians whose learning he was causing to be
digested, and whom, when one was mentioned, it is recorded that
the listener thought some foreign fish was alluded to. Certain it is that
there seems a general disposition among those who address the public
though the press, and even among those who report the debates in
Parliament and at meetings, to sink all mention of that illustrious
name, as if when it fell upon the hearing it connected itself with no
distinct idea. As friends to the improvement of jurisprudence, the

.most important subject that can engage the attention of mankind, we

are bound to express our sense of this -injustice. T'rue, the Philosopher
seeks after truth for its own sake; and the philanthropist pursues his
benevolent objects for the gratification which he finds in benefiting his
fellow men. But it is both just and expedient, both the duty and the
interest of the community—to hold in perpetual remembrance their
great benefactorw, whose- exertions may be stimulated by the examples
of public gratitude, while a prospect of the pleasure that it is fitted
to bestow upon generous minds can never make their motives appear

* less pure.”






D R it e A P N,










Digitized by GOOS[G






Digitized by GOOS[G






Digitized by GOOSIC



Digitized by GOOS[G






	Front Cover
	Preface 
	Statement of writer's own views in respect 

