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Administrative Districts Act

Can Court take judicial notice that a particilar
place is sitnated within a particular administrative
district.

HamMzA NAINA vs. INSPECTOR OF POLICE, GAMPAHA

Advocate
Appearance of — ar inguest proceedings.

SENEVIRATNE v, THE ATTORNEY-GENERAL & ANOTHER

Appeal

Point raised for the first time in the Supreme Court.

SaHIB vs. THE COMMISSIONER FOR THE REGISTRATIO
OF INDIAN AND PAKISTANI RESIDENTS i

Attorney-General
Position of — At inguest of death.

SENEVIRATNE v, ATTORNEY-GENERAL & ANOTHER

Bail

Bail — Courts Ordinance, section 31 — Aceused
committed to stand trial in the Supreme Court —Fuilure
fo bring lim to trial at the first Criminal Sessions after
committal — Effect of section 31 — Is failure to prepare
and serve indictment sufficient ground to oppose appli-
cation for bail by accused?

This is an application for bail under section 31 of
the Courts Ordinance, and made on the following
facts: (@) that plaint was filed on 23/2/66 in the Muni-
cipal Magistrate’s Court against the appellant and 3
others alleging offences of conspiracy to commit
murder,

(b) that on 23/6/66, the applicant and the three
accused - were committed to stand their trial in the
Supreme Court,

(c) that the accused were not brought to trial at the
Criminal sessions commenced on 10/7/66; 10/10/66;
10/1/67; or at the then current session commenced on
20/3/67.

() that no indictment had yet been served on him
and that the evidence agninst him was very weak.

Crown Counsel, relving on the decision of Manicka-
vasagar, J. (Mendis v. The Queen, 66 N.L.R. 502)
resisted thie application purely on a legal ground, viz.,
that an indictment not having been served on the
applicant, he could not properly have been tried at any
of the Sessions referred to in the application,

Held: (1) That the effect of Section 31 of the

Courts Ordinance is that a prisoner committed for

* trial before the Supreme Court who is not brought to

trial at the first Sessions at which he might be properly
tried should be admitted to bail.

90
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(2) That the words “Criminal Sessions at which
the prisoner might properly be tried” refer to a
Session for the circuit within the limits of which the

crime or offence with which the prisoner is charged :

was committed.

(3) That the omission to take a step involved in the
preparation and service of the indictment is not a
suflicient ground for holding that the prisoner could
not properly have been tried at a Criminal sessions of
the Supreme Court.

(4) That, if there may not be sufficient time in
particular cases between the commitment and the
first Criminal Sessions to bring a prisoner to trial,
either because for framing of the indictment or for
recording of further evidence more time is required,
then such circumstances would constitute ** good
cause” why the accused should not be admitted to bail
in such cases,

PERERA v. ATTORNEY-GENERAL

Betting on Horse—Racing Ordinance

Betting on Horse Racing Ordinance, section 3(3)
read with section 11(2) — Charge of receiving a bet
on a horse race other than a taxable bet — Race run
in a foreign land — Copies of newspapers produced in
support of charge — Conviction — What prosecution
{;'as f;) prove — Evidentiary value of newspapers pro-

Heed.,

Where the accused was convicted for the offence
of receiving a bet on horse race other than a taxable
bet, run in a foreign land.

Held: (1) That it was incumbent on the prose-
cution to prove not only that thc names on the
betting slips were names of horses, but also that
those horses ran in a horse race.

(2) That the contents of the newspapers produced
in evidence constituted hearsay evidence and could not
therefore have been relied on to prove the facts which
prosecution had to prove.

LivANAGE v. INSPECTOR OF POLICE, BORELLA

Certiorari

Writ does not lie to quash finding under section
362(1) of the Criminal Procedure Code.

SENEVIRATNE v. ATTORNEY-GENERAL & ANOTHER

Paddy Lands Act as amended by Act No. 11 of 1964
—Retrospective Effect of Amending Act — Assumntion
of jurisdiction by Assistant Commissioner of Agrarian
Services -— Valiaity of order made vy Assistant
Commissioner.

PuNcHIMAHATMAYO v, WIEDORU .,

11

. 104
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Civil Procedure Code
Sections 6, 9 and 584.

FERNANDO v. FERNANDO s

Section 34.

KANDIAH v. KANDASAMY =

Section 85 and 87.

CEYLON SAVINGS BANK v. NAGODAVITANE -

Section 377(a) and (b) — Reguirement that Order

nisi or Interlocutory order be entered — Can such re-
quirement be waived?
Held: That the right to have notice of a petition

under section 377 of the Civil Procedure Code by
means of an order nisi or of an interlocutory order is
capable of waiver just as much as a defendant in an
action may by appecarance in Court waive service of
summons,

KATHIRKAMAM Pirar v. KaMALEE & OTHERS i

Control of Prices Act

Charge of selling beef above controlled price —
Evidence of decoy that he asked for beef and accused
handed over a quantity of flesh which decoy said was
beef — Is this evidence sufficient to sustain conviction
— Admission by conduct.

FernNanDO, Foop & Price CoNTROL INSPECTOR V.
SAMEENA i e

Control of Prices Act (Cap. 173) as amended— Im-
perative provision in the price order requiring a receipt
to be given to the customer — Accused charged with
selling for a price in excess of the controlled price —
Failure of the prosecution to produce the receipt —
Evidence Ordinance, section 114(g).

The accused was convicted of having sold two
incandescent mantles for Re. 1/-, a price in excess of
the maximum controlled price of -/82.

In appeal, it was submitted on behalf of the accused
that the evidence led for the ‘prosecution fell short of
proving a sale; that the alleged cashier who accepted
the money should have been joined as a co-accused if
a completed act of sale was to be proved; and that the
prosecution had failed to prove beyond reasonable
doubt the price alleged to have been charged. The
price order required the accused to give the customer
a recelpt in which were to be sct out the particulars
of the sale, including the price charged. The accused
was not charged with having failed to issue a receipt,
nor did the prosecution produce the regeipt at the
trial. It was submitted that, in the circumstances, the
accused was entitled to the benefit of the presumption
under section 114(g) of the Evidence Ordinance.

51
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Held: (1) That on the evidence the elements of
a sale were present. The alleged cashier who accepted
the money need not have been joined as a co-accused
asllhc was emerely a collecting agent on behalf of the
seller.

(2) That, however a reasonable doubt arose as to
the price charged, and the accused was therefore en-
titled to be acquitted.

SOMALINGAM v, FooD AND PricE CoNTROL INSPECTOR
PANADURA o : -

Control of Prices Act (Cap. 173) — Charge under
B(2)b)(i) for refusing to sell a box of matches though
having them in possession—Prices of match boxes set
out in Gazette varying from five cents to one cent
according to number of sticks contained — Failure to
prove number of matches in the boxes.

The accused was charged under section 8(2)(b)(i)
of the Control of Prices Act for having refused to sell
a box of matches although he had in his possession 120
Safety Match boxes. According to the Gazette dated
23/7/65 (P3) produced, the price of a box of matches
varied from five cents to one cent depending on whe-
ther the box contained 50 or 10 sticks.

There was no evidence that any of the boxes of
matches contained the required number of sticks,
nor evidence that in the market there were no match
boxes which contain less than 10 or more than 50
matches,

Held: That the prosecution has failed to prove
the charge.

InsPECTOR OF PoLICE Fort v, CASSIM

Control of Prices Act, No. 29 of 1950 and 31 of
1952 — Price Order published in Gazette (Extia-ordi-
dinary) No. 14199 of 15.10.1964 — Charge of sale of
beef ahove controlled price at Yakkala, a place within
the Colombo District but outside Colombo Municipalir
— Absence of preof that place where alleged sale too
place was within Colombo District — Presumption —
Judicial notice, Evidence Ordinance, Section 57 —
Administrative Districts Act (Cap. 392).

The accused was charged with and convicted of
selling beef at No. 3 Yakkala, on the Gampaha—
Kirindiwela Road above the controlled price fixed
by Price Order of 15.10.64 made by the Assistant
Food Controller of Prices, Colombo District under
Section 4 read with section 3(2) of the Controi of
Prices Act No. 29 of 1950 and No. 31 of 1952 publi-
shed in Ceylon Government Gazette (Extra- 0rdmary)
No. 14199 of 15.10.64.

In appeal it was contended on his behalf (@) that
according to the Schedule, the Price Order applied
to the Colombo District outside the Municipal
limits of Colombo,

(b) that the prosecution has failed to prove that the
place where the beef was alleged to have been sold is
within the Colombo District.

71
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The only evidence on this point was that of the
Sub-Inspector of Police who confessed that he could
not say what the limits of the Colombo District
were. The prosecution failed to produce in évidence
a map of the Colombo District showing the Adminis-
trative Divisions or the evidence of anyone who could
authoritatively speak to the limits of the Colombo
District though the Administrative Districts Act
sets out the limits of each administrative district.
The learned Magistrate in his reasons observed as
follows:— “There cannot be any doubt that No. 3
Yakkala where the accused’s beef stall is situated is
not a place within the limits of the Colombo Munici-
pality” and*administratively Gampaha comes within
%‘w jurisdiction of the Government Agent Colombo

istrict.”

Held: That in the circumstances, the Magistrate
was not jostified in presuming that this stall is
within the Colombo District, as the Judicial Districts
of Ceylon, with which the magistrate may be familiar
do not correspond to the Adminisirative Districts of
Ceylon as set out in the Administrative Districts Act
No. 22 of 1955,

Hamza NaNa v. INsPECTOR OF PoLICE, GAMPAHA ..

Control of Prices — Charge of selling box of matches
at 8 cents when controlled price was 5 cents — Con-
trolled price varies from 5 cents fo 1 cent according as
the box contained 50 te 10 sticks — Absence of evidence
of number of sticks in box — Conviction not sustainable,

_The accused was charged with and convicted of sel-
ling a box of match sticks (P1) for 8 cents, a price in
excess of the controlled price by 3 cents.

Held: (1) That the conviction could not be sustained
in the absence of evidence of the number of matches
the box P1 contained as the controlled price varied
from five cents to one cent according as the box con-
tained 5Q,to 10 sticks. (Vide Government Gazette No.
14459 of 23.7.65).

(2) That the imprint on the box P1 stating the
maximum price of five cents at which it could be
sold does not establish the charge in the absence of
evidence as to who fixed the imprint and the maxi-
mum price thereon and that it was placed on boxes
which contained 50 matches or more only.

I‘NSPECIOR OF POLICE, MORATUWA v. WANNIARATCHI

Coroner
See under — INQUESTS

Court of Criminal Appeal Decisions

Court of Criminal Appeal — Vague and sketchy
evidence — Cricumstantial evidence only — Medical
evidence at variance with direct evidence — Duty of
Judge to give adequate direction on common intention
— Na direction on how to apply law to facts regarding
cammon intention and extent of participation of accu-
sed in offence charged — Non-direction that common
intention must be necessary, not possible, inference —
Penal Code, section 32,

92

The two accused-appellants were found guilty of
jointly committing the murder of one Udulawathie,
the daughter of the 2nd accused. To establish its case,
the Crown relied on rather vague and sketchy evidence
of a circumstantial nature.

The medical evidence revealed that only incised
injuries were observed upon the body of the girl. A
sister of the deceased testified that the 2nd accused
assaulted her with a rice pounder. The medical evi-
dence ruled out the possibility of the deceased having
been struck by any such heavy blunt weapon.

A brother of the deceased testified to his having seen
the two accused holding the deceased by her
shoulders and dragging her towards the house of the
1st accused, while she appeared to be senseless. Soon
afterwards, the 2nd accused returned and made
certain statements to this witness. The evidence of this
witness was inherently improbable.

The only evidence upon which the Crown claimed
to rest the charge of murder against the Ist accused
was an alleged familiarity between the two accused,
and the dragging of the deceased towards his house.

Held (i) That in this state of the evidence, it was
imperative for the Jury to have received adequate
direction in respect of the clement of common intent-
tion implicd in the joint charge against the two
accused.

(i) That except for a statement of the law in
general terms, there was a complete absenoe of the
manner in which the law was to be applied to the
particular facts of the case.

(iii) That in a case dependent solely on circums-
tantial evidence, and that too of a vague and unsatis-
factory nature, the Jury should undoubtedly have re-
ceived assistance on the manner of the application of
law relating to common intention, and, particularly
to the extent of participation of the two accused in
the offence charged.

(iv) That there was also a complete absence ofa
direction that the inference of common intention
must be not merely a possible, bul a necessary, one.

DHARMADASA & ANOTHER v. THE QUEEN

Court of Criminal Appeal — Conspiracy fo com-
mit robbery — Attempted robbery — Attempied theft
— Misdirections of Fact — Good character put in issie
by accused — Non-direction amounting to misdirection
— Recalling of witness by trial Judge — When exer-
cisable — Direction to Jury re-conflicting versions of
witness so recalled — Non-direction regarding gaps
and defects in prosecution case — Circumstantial evi-
dence — Criminal Procedure Code, section 429 —
Penal Code, sections 1134 and sections 366, 379, 490.

Five persons were indicted on charges of conspiracy
to commit robbery of cash Rs. 69,674/91 and attemp-
ted rohtery of the said sum. One accusec (4th azcused)
applied for a separate trial. The four apr cllants were
tried and found guilty on count 1 and of attempted
theft on count 2. :

=7,

14



DIGEST

Vol. LXXV

The Court of <riminal Appeal dismissed the
appeals of the 1st, 2nd and 3rd accused on the
first count.

(4) On count 1: (1) With reference to the conyic-
tion of the 5th accused (the driver of the taxi in
which the accused had travelled) on the first couni;
the 5th accused had given evidence and stated that
after the incident he drove away and when he saw a
Police jeep halted on a road, he halted his car volun-
tarily. The defence suggested to the Police Constable
who had halted the car that though he ordered the
car to halt, there was the possibility that the car was
in fact halted by the driver of his own accord. The
answer was that it was possible.

The trial Judge in his summing up referred to the
suggestion and told the Jury that they had heard the
evidence of the Police Constable, who had specifically
denied that, and asked them whether there was any
reason to disbelieve the Police Constable.

Held: That this was a misdirection of fact which
would undoubtedly have affected the credibility of the
5th accused.

(2) The 5th accused also put his character in issue,
No reference was made in the summing-up to the
good character of the accused.

Held: (i) That a man’s good character must
accrue to his credit and it is the duty of the trial
Judge to draw the attention of the Jury to this fact,
and that the possession of a good charcter by an
accused person is primarily a matter which affects his
credibility.

(ii) That in the circumstances of this case the
omission to refer to the good character of the Sth
accused was a non-direction which would have seriou-
sly affected the credibility of the accused in the eyes
of the Jury.

(3) Held: That it was impossible to say that had
the Jury been properly directed on the above matters,
they would have convicted the Sth accused on the
evidence led, and his conviction on count 1 should
be set aside.

(B) On Count 2: (1) Held: That although a trial
Judge has an undoubted right (under section 429 of
the Criminal Procedure Code) to recall any witness
at any time, once a witness has given categorical and
unambiguous evidence which favour the accused, this
right should not be exercised in order to afford the
prosecution an opportunity to whittle down the effect
of that evidence.

{2) That where such a witness, on being recalled
gives evidence which results in whittling down the
effect of his earlier evidence, it is the duty of the triai
Judge to place the two versions before the Jury and
leave it to the Jury to decide which version they
were disposed to accept. It is wrong not to make any
reference at all to that evidence or not to give any
direction concerning it,

(3) That there was also a failure on the part of
the prosecution to call two witnesses to fill a gap in the
prosecution case, there was certain evidence of g

witness which contradicted the Police cvidence on cer-
tain links in the circumstantial evidence and that there
was non-direction on these points, and misdirection
regarding the cffect of the Police Inspector’s evidence,

(4) That as the prosecution evidence on count 2
depended entirely on an inference from an impression
created in the minds of two Police Officers, and there
was misdirection on the evidence relating to that count
the convictions of all the accused-appellants on that
could not stand.

THE QUEEN v. JAYASENA & OTHERS ..

Criminal Procedure Code, section 238 — Conditions
under which a demonstration at the scene is per-
missible — Procedure to be followed upon the return
of the jurors to Court.

Summing-up — Proper diveetion regarding an accep-
table verdier,

Held: (1) That a demonstration during a view
of the scene must be held in comparable conditions.

(2) That if during a view of the scene, certain
places are pointed out by witnesses, they should, on
the return of the jurors to Court, be recalled and
examined on oath as to what they did, and thereafter
permitted to be cross-examined.

(3) At the end of his charge to the jury, the trial
judge addressed them thus:

“Try to be unanimous in your decision; but if
You cannot be unanimous, at least bring in a five to
Iwo verdict. Any other verdict is not acceptable
in law, You may retire and consider your verdict.”

That the above direction was inadequate.

Per T. S. Fernando, J. “What is an acreptable
verdict cannot be said to be a matter of common
knowledge on the part of jurors. It is a guestion
on which jurors may well be instructed by a trial judge,
and where such instruction is attempted it should be,
fuller than in the instant direction. They should be
informed that the returning of a legal verdict is not
obligatory, and that, if they are finally divided 4 to
3, their duty is to say to the judee on their return
that they are unable to reach a verdict by reason of the
nature of their division.”

SEENI RATHINAM v. THE QuUEEN

Courts Ordinance
Section 19 — Application of — To inguest pro-
ceedings, ]

SENEVIRATNE 1. ATTORNEY-GENERAL & ANOTHER

Section 31 — Bail —dAccused committed to stand
trial before Supreme Court — Failure to bring him
to trial at first eriminal sessions after committal.

PERERA v, ATTORNEY-GENERAL

44
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Sections 19, 21 and 40 — Powers exercisable by
Supreme Court in respect of non-suimmary proceedings.

SUBRAMANIAM v,

INSPECTOR OF POLICE, KANKESAN-
THURAI ae e ;

Section 69 — Jurisdiction of court where minor re-
sides to deal with minor’s property outside its juris-
diction.

FerNANDO v. FERNANDO o i

Criminal Procedure

Right of accused person to be deﬁ‘nde(.’ by a pleader
at the stage of non-sunimary proceedings.

SUBRAMANIAM V.
THURAI

InsprcToR OF PoLice, KANKESAN-

Recalling of witness by
exercivable.

trial  judee — When

QUEEN v. JAYASENA & OTHERS W e

Criminal Procedure Code

Sections 9, 356, 361, 362, 363, 364 — Inquest of
death — Can a finding as to the cause of death entered
by a Magistrate be quashed by the Supreme Court (a)
by way of a Writ of Certiorari or (b) by acting in revis-
ton — Object and procedure at an inquest of death —
Non-judicial nature of inquest proceedings— Exclusion
of inquest inguiries from the purview of section 356
Criminal Procedure Code and section 19 of the Courts
Ovdinance — Test as to when a Writ of Certiorari
would lie.

Duties of a Magistrate in inquest proceedings —
Appearance of lawyers in such proceedings — Position
of the Atterney General's Department at inquest stage
— Fucts.,

On 16.4.66, the Joint Magistrate of Colombo
reccived a letter from the Oflicer in Charge, Fort
Police, which stated that “,........one Lokugama
Vidanelage Podi Appuhamy who was brought to the
C.LD. office for questicning in connection with the
suspected coup d’etat, had leapt out of the C.I.D,
office window......... and that he had died at the
General Hospital after admission.” Thereupon the
Magistrate inspected the scene of the incident
and also viewed the body of the deceased at the
mortuary. The Magistrate ordered the J.M.O. to hold
a post mortem examination and proceeded to record
evidence pertaining to the inquest of death. In these
pmceedmg,s Crown Counsel appeared as amicus
curige ‘assisted by the Police and led the evidence of
a number of police witnesses to the effect that the
deceased leapl to his death through the window of the
room where he was being interrogated by the police.
Acting on this evidence the Magistrate came to a find-
ing that the deceased had committed suicide,

On 22.8.66, the Magistrate re-opened the inquiry
and proceeded to hear further evidence acting on a
petition furnished by the brother of the deceased
that further evidence was available as to the manner
of the deceased’s death. On this occasion, coynsel

21
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appeared on the basis that he was watching the in-
terests of the petitioner and led the evidence of a
number of witnesses whose evidence suggested that
the deceased had been assaulted by the police and
forced out of the window. After the evidence had
been concluded the Magistrate altered his former
finding of suicide to one of culpable homicide.

These inquest proceedings are sought to be
quashed (a) by way of a Writ of Certiorari or (b) by
invoking the revisionary powers vested in the
Supreme Court.

Held: (1) That a Writ of Certiorari does not lic to
quash a finding under section 362(1) of the Criminal
Procedure Code, as (a) the Magistrate or inquirer is
not called upon to determine any question affecting
the rights of the subject and (b) the functions of the
Magistrate or inquirer in conducting an inquest of
death are non-judicial in character,

(2) That neither section 356 of the Criminal Pro-
cedure Code nor section 19 of the Courts Ordinance
bring within the Supreme Court’s appellate or revi-
sionary powers, inquest proceedings, even when held

by a Magistrate. The powers of revision invested in

the Supreme Court by vistue of section 356 of the
Criminal Procedure Code are restricted to pending
trials or cases already tried and an inquest of death
cannot be considered a proceeding pending trial. The
provisions of section 19 of the Courts Ordinance
enable the Supreme Court acting in revision to take
cognizance of all causes, suits actions prosecutions
matters and things of which the original court may
have taken cognizance, As the word ‘Court’ in this
context has been defined in section 2 to mean a
judge or body of judges acting judicially, inquest pro-
oeedings which are of a non-judicial character, do
not come within its purview.

(3) That the duty cast upon a Magistrate at an
inquest of death by the provisions of section 362(1)(c)
was purely to hold an inquiry into the cause of death.
The purpose of sections 362 and 363 is to secure relia-
ble material as to the cause of death of a human
being, when death has occurred in unusual circums-
tances or places mentioned in these sections, so that
this material will be readily available in case such
death was the result of an act of another amounting
to an offence. It is therefore not the function of an
inquirer or Magistrate acting under Chapter 32 of the
Criminal Procedure Code, to include in those
proceedings an investigation into an alleged crime
or offence. The recording of the finding as to the
cause of death, concludes the inguest of death.

(4) That if such a finding as to the cause of
death, whether by an inquirer or Magistrate, gives
riseina Maglstral:e s mind to a reasonable suspicion
that a crime has been committed, the Magistrate
shall then act under the provisions of section 362(3)
and initiate criminal proceedings. But the right to
initiate criminal proceedings upon a finding at an
inquset of death cannot alter the nature of the inquest
proceedings themselves.

Held further: {5) That the provisiuns of section
363(1), reserving for Magistrates or inqui_ers authori-
sed by them the right of inquiry into the death of
persons dying while in police cystody or in the mental
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or ]epro;y hospitals or prison, emphasizes the need
for special care in the conduct of such inquiries, No
Magistrate or Inquirer conducting such an inquiry
should permit a lawyer or Crown Counsel who might
appear as amicus curige to direct the course of such
an inquiry, and reduce the magistrate or inquirer to a
passive participant.

SENEVIRATNE ¥, ATTORNEY-GENERAL

Criminal Procedure Code, sections 157(3) and 287
— Non-summary proceedings — Plaint filed at scene
of offence and witness examined — Accused unrepre-
sented — Questions to witness b y accused — Procior
appearing when second witness gave evidence and apply-
ing for date to cross-examine — Postponement allowed
— Queen’s Counsel appearing on next date — Second
witness cross-examined — Application by counsel to
cross-examine 1st witness — Refusal by Magisirate —
Should accused be deprived of statutory right to be
defended by pleader — Scope of section 278.

Courts Ordinance (Cap. 6), sections 19, 21, 40 —
Powers exercisable by Supreme Court in respect of non-
summary proceedings,

This appeal involves the right of an accused
person to be defended by a pleader at the stage of
non-summary proceedings.

. The accused stood charged with murder by shoot-
ing one R on 9/4/1968, The same evening he was
arrested with two others but only he was detained
overnight in police custody and plaint was filed before
the learned Magisrate at the scene on the following
‘morning, charging him with the murder of R. On the
same day the prosecution led the evidence of witness
K, who claimed to have seen the accused firing the
fatal shot. The accused was unrepresented at the
time, but this witness had been questioned presumably
by the accused in terms of section 157(3) of the
Criminal Procedure Code.

After K. was questioned a proctor appeared for the
accused and was present when the 2nd witness who
claimed to have seen the shooting by the accused was
called by the prosecution. At the conclusion of this
witness® deposition, the proctor for the accused app-
lied for a date to cross-examine the witness and this
was allowed. On the next date learned Queen’s Coun-
sel appeared for the accused and under Cross-examing-

tion the second witness admitted that he did not see

the shooting and attributed his untruthfulness to his
anger at the incident that had occurred,

The inquiry was thereafter adjourned and on the
resumed date learned counsel for the accused
applied to cross-examine K the first witness as (a) the
accused, on the 1st day, was not in a position to ask
certain questions vital to the defence, as he had no
assistance from counsel.

(b) the accused was unaware that by asking a
few que-tions he would be depriving himself of the
right of cross-examining a witness.

(c) the accused had been brought to the scene
from the police cell,

The learned Magistrate rescrved his order and
subsequently refused the request inter alia for the
following reasons:

(a) that the 2nd wiiness who went back in his
evidence had done so “too obligingly”, the impli-
cation being that the witness had been suborned, -

(b) that he feared that the witness K. if recalled
would *succumb to the same sort of pressure.”

(c) that since the accused would have an oppor-
tunity of cross-examining K later on, no grave preju-

- dice would be caused to the accused.

(d) thatin view of these circumstances he felt justi-
fied in refusing the application although ordinarily
he would have permitted counsel to cross-examine
him,

Held: (1) That the reasons given by the learned
Magistrate for the refusal to permit cross-examination
of the witness are not sustainable as —

(i) the fact that one witness is thought by the
learned Magistrate to have been suborned is no rea-
son for presuming that all the other witnesses or
that other crucial witnesses have also been suborned:

(i) the denial of the right of cross-examination
the most powerful weapon in the armoury of our
legal procedure, subject to the limits allowed by law,
is not conducive to the ascertainment of truth, and
may well result in entrenching falsehood:

(iif) unless a Magistrate has very strong reasons
for arriving at the conclusion of subornation he
should generally incline in favour of the view that it
is the process of cross-examination rather than the
use of illicit pressure which results in a witness’
change of front;

(iv) it is the right of every accused person in non-
summary proceedings to hope and expect with con-
fidence that if the evidence against him proves
insufficient to justify a committal, the Magistrate will’
discharge him without putting him through the or-
deal of a trial in a higher court on a grave crime and
to deny that right merely because the Superior Court
will undoubtedly go through the normal process of
trial, amounts to a serious violation of such right,

(2) That the refusal by the learned Magistrate to -
permit the cross-examination of the witness had re-
sulted in a denial of the right conferred on an accused
by section 287 of the Criminal Procedure Code to
retain a pleader, a right described by the Supicme
Court as being “now ingrained in the rule of lav' and
recognised in the Law of Criminal Procedure of most
civilised countries.” (Premaratne v. Gunasckera, 68
C.L.W. p. 53).

(3) That the questions asked by the accused him-
self on the 1st day, when he was not represented by
counsel, could not be held to be in any way a substi-
tute for cross-examination by a lawyer and could not
result in a loss of the statutory right to be defended by
a pleader under section 287 of the Criminal Proce-
dure Code,
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{4) That it is unquestionable that the powers of the
Supreme Court under sections 21 and 40 of the
Courts Ordinance could be exercised in respect of non-
summary proceedings. .

Per Weeramantry, J. ““(a) In testing, in a given
case, whether the right so assured has in fact been
enjoyed, a Court will guide itsell by the spirit of the
law rather than by a regard to technicalities, and will
not conclude that the right has been afforded unless
it has been effectively alforded.”

(b) “Thus the right to a pleader means nothing if it
is not assoctated with the time and opportinity to re-
tain one The Queen v, Prins (1962) 61 C.L.W, 26,
nor can theré be a true exercise of this right where a
pleader has in fact been retained but been clearly affor-
ded insufficient time for the preparation of his case and
for obtaining instructions, from the accused The
Queen v. Peter (1961)°64 N.L.R. 120.”

(¢) “The Indian Courts have taken the principle
ol representation so far as to hold it to be essential
at the stage of examination in-chief no less than in
cross-examination, for the reason that the skill and
knowledge of a lawyer confer real advantages on an
accused person at the stage of cxamination in-chief,
through objection being taken to inadmissible and
irrelevant cvidence and to leading questions, Re
Mangagram (1925) 27 Criminal Law Journal 33.

Likewise, in recent years the American Supreme
Court has handed down some outstandingly impor-
tant decisions relating to the scope of the right to the
assistance of Counsel, as provided in the Sixth
Amendment to the American Constitution.”

(d) *“In regard however to scction 157(3) read in
relation to section 287, itis not a technical requi-
site that must be satisfied but the fundamental ques-
tion whether the right of representation conferred
by section 287 has been truly and substantially en-
joyed.” "

SUBRAMANIAM ).

INSPECTOR OF POLICE, KANKESAN-
THURAI o o !

Sections 121(1), 122(1), 1224 — Writ of Mandamus
— Order sought against Police o furnish certified
copies of Information Book and statements recorded
under sections 121(1) and 122(1) of the Criminal Pro-
gedure Code — Proceedings instituted in cases under
section 148(1)(by of the Criminal Procedure Code
against petitioner for offences against Police Officers
and another — All except one cognisable offences —
Denial by respondent by way of affidavit that any in-
formation under 121(1) was given to Police or that any
such statements recorded under 1224 — Reasonable
to assume the contrary,

In this application for a Writ of Mandamus, the
petitioner prayed for an order of Court directing the
above respondents to furnish him or his Proctor with
certified copies of information given and statements
made in terms of section 121(1) and 122(1) respectively
of the Criminal Procedure Code in respect of three
cases, viz. 68125, 68267 and 68269, instituted under
section 148(1)(b) of the Criminal Procedure Code by
the Inspector of Crimes, Kegalle in the Magistrate’s

4

Court of Kegalle against the Petitioner, charging him
with offences (under sections 484, 344, 220A, 314 of
the Penal Code) committed against police officers
and another. Except the charge under section 484,
the rest were cognisable offences.

»The 2nd respondent stated in his affidavit that no
information under section 121(1) of the .Criminal
Progedure Code was given to any Police officer, nor
were statements recorded by any police officer in res-
pect of the offences with which the petitioner was
charged. It was therefore argued that provisions of
section 122A of the Criminal Procedure Code, which
entitled an accused person or his proctor to obtain a
certified copy of the information given under
scct%ol:l 121(1) or any statement under 122(1) did not
apply.

_ It was also admitted in the affidavit that the peti-
tioner applied for the certified copies referred to
above, but that his application was not granted.

Held: (1) That having regard to the matter of the
charges preferred against the petitioner in the 148(1)
(b) reports, one can reasonably assume that statements
must have been made by the persons against whom
or in respect of whom the petitioner is alleged to
have committed the cognisable offences containedin
the reports,

(2) That section 121 of the Criminal Procedure
Ci%de does not make exceptions in the case of Police
OICETS.

(3) That the amendment to the Criminal Pro-
cedure Code by section 122A has expressly provided
that the accused is entitled in law to obtain the in-
formation given under section 121(1) of the Code and
the statements made under section 122(1) by persons
against whom or in respect of whom the accused is
alleged to have committed the offence,

His Lordsh;p observed in the course of his order
that *‘Justice requires that the Courts should be
vigilant that the legal rights of an accused person are
not circumvented by any mistaken view of the law by
over zealous officials” and proceeded to direct the res-
pondents to forward to the Registrar of the Supreme
Court the Information Book of the Kegalle Police
Station containing all investigations relating to the
said cases and reports made by the police officers
thereon for perusal by His Lordship before making
a final order, which order was subsequently made
granting the application of the petitioner.

PANDITARATNE V. ASSISTANT SUPERINTENDENT OF
PoLice, KEGALLE & ANOTHER £

Section 238 — Conditions under which a demons-
tration at the scene is permissible -— Procedure to be
followed upon the return of the jurors to court.

SEENI RATHINAM v, THE QUEEN -

Sections 152(3), 180(1) and 425 — Accused charged
in Magistrate’s Court with several oﬁ‘ences, comniitted
in course of same transaction — One of Whe offences not
triable by Magistrate — Failure to assume jurisdiction
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under section 152(3) owing fto erroneous view — Con-
viction of all offences after trial — Effect — Hlegality
— Is it curable under section 425 — Is it permissible
to separate illegal trial from trial of other offences?

The appellants were charged with six offences, one
of which was an offence, under section 145 of thee
Penal Code in respect of which the Magistrate had
no jurisdiction to try as it was triable by the District
Court. The Magistrate proceeded to trial in the
erroneous belief that it was not necessary to assume
jurisdiction under Section 152(3) of the Criminal
Procedure Code and convicted them of all the
offences: —

Held: (1) That the failure on the part of the
Magistrate to act under the térms of Section 152(3)
of the Criminal Procedure Code is an illegality not
curable under Section 425 of the Criminal Procedure
Code, as the Magistrate’s Court is not a Court of com-
petent jurisdiction in respect of the offence under
Section 145 of the Penal Code.

(2) Thatthere is no law which makes it permissible
to separate an illegal trial of the offence under
Section 145 from the trial of the remaining counts as
the trial by the Magistrate must be treated as one
trial and not as separate trials in respect of Separate
offences joined together under Section 180(1) as for-
ming part of the same transaction.

(3) That the case Madar Lebbe v. Kiri Banda, 18
N.L.R. 376 (Full Bench) lays down the procedure to
be adopted in such cases viz. to adopt the procedure
laid down in Section 152(3) of the Criminal Procedure
Code, iprovided the Magistrate inflicts no higher
punishment in respect of the lower offences than he
had ordinary jurisdiction to impose,

RAMASAMY & OTHERS v, GUNARATNE 2

Sections 191, 194 — Acquittal or discharge —
Acquittal of accused under Section 194, Criminal Pro-
cediure Code — Cancellation of order of acquittal.

Held: That a genuine mistake on the patt of a
complainant about the date of the trial was a good
ground for cancelling an order of acquittal made
under the proviso to section 194 and that such a mis-
take was a “cause over which he had no control”
within the meaning of the proviso.

SENEVIRATNE, LP. & OTHERS v. FERNANDO it
Section 306(1) — Sufficiency of reasons given by
Magistrate,

SIRISENA v. HEMACHANDRA S.I, PoLick PELIYAGODA

Curator
See wunder — MiINOR,

Customs Ordinance

Customs Ordinance, section 166(1) — Charge of
theft théfeunder — Ingredients of the offence,

85
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Held: (1) That Section 166(1) of the Customs
Ordinance postulates two requirements as being
necessary to the conviction of a person in possession
of an artiele suspected to have been stolen. First] Iy —
that such person does not give an account to the satis-
faction of the Magistrate as to how he came by such
article; Secondly — that the Magistrate should be
satisfied that having regard to all the requirements of
the case there are reasonable grounds for suspecting
such article to be stolen.

(2) That the mere acceptance of the prosccution
version and the rejection of the defence does not
amount to a finding by the Magistrate that he is
satisfied that there were reasonable grourds for sus-
pecting the article to have been stolen. The latter
involves an independent inquiry on which indepen-
dent findings are required. An answer adverse to tha
accused on the question how he came to be in posses-
sion does not necessarily lead to an answer against him
on the question whether the property is reasonabiy
suspected to have been stolen.

Per Weeramantry, J. “When special offences of this
nature are created by the Legislature and in particular
in the case of offences involving a reversal of the usual
rules of proof, it is of the utmost imporlance that
there should be the strictest and most scrupulous
insistence on those factors which the Legislature itself
has postulated as pre-requisites to a conviction,”

VICTOR v. INSPECTOR OF CRIMES, HaRBOUR POLICE

Debt Conciliation Ordinance

Debt Conciliation Ordinance (Cap. 81) — Settle-
wment of mortgage debt recorded in terms of Seetion
— Payment by instaiments — In case of single
defaule creditor af liberty to seek remedy — Default
after one payment — Application by ereditor under
Section 43 for hypothecary decree — Decree catered
for sale of property morigaged — Has District Court
Jurisdiction to enter such decree — Mortgage Act —
(Cap. 89) Its applicability.

The defendant executed a Mortgage Bond in 1954
in favour of the plaintiff to secure a debt of Rs,
20,000/-. They were parties to a settlement under See-
tion 30 of the Debt Conciliation Ordinance. Accord-
ing to the settlement inter alia the debtors had to
pay jointly and severally a sum of Rs. 100/- on or
before 4.5.54 and thereafter they should pay by
quarterly instalments of Rs. 500/~ cach. The Ist
of such instalments to be paid on or before 4.8.59.
In the event of a single default the creditor is at
liberty to seek legal remedy.

No payments were made by the debtors (uefen-
dants) and on an application by the creditor, (plain-
tiff) to the District Court for a decree to be entered
under Section 43 of the Debt Conciliation Ordinance
a decree nisi was entered on 14.9.61, in terms of the
settlement and asking for a hypothecary decree for
sale of the property mortgaged by said Bond. Accord-

ingly decree nisi including a hypothecary decree for :

the sale of the land mortgaged was entered and later
made absolute,
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Held: (1) That the effect of Section 40 of the
Debt Conciliation Ordinance in the facts of the pre-
sent case is that not only the obligation of the
debtors to pay the sum of Rs. 20,000/~ with fhterest,
but also the obligation arising from the hypothe-
cation of the land became merged in the setflement.

(2) That the words in the proviso to Section 40(1)
clearly establish that a settlement under the Debt
Conciliation Ordinance, unless it expressly provides
otherwise, does not extinguish the right of a creditor
to obtain a hypothecary decree for the sale of the
property mortgaged as security for the debt.

(3) That the absence of a provision in the settle-
ment in this case authorising a court to enter a
hypothecary decree itself is a sufficient ground to hold
that Section 43 of the Ordinance did not vest the
District Court with jurisdiction to enter a hypothecary
decree,

Held further: (4) That a scttlement under the
Ordinance cannot confer jurisdiction on a Coutt, even
by express provision to enter a hypothecary decree
otherwise than in an action maintained in conformity
with the special procedure laid down in Part II of the
Mortgage Act (Cap. 89)

(5) That therefore, the decree appealed from
should be amended by deleting all provisions relating
to the mortgaged property and its sale thereunder.

Per H. N. G. Fernando, C.J. "I should add that since
the original debt becomes merged in a settlement
under the Debt Conciliation Ordinance, such a settle-
ment should clearly set out the amount of the debt
to be payable according to ils terms,”

SAwWDOON UmMA v. FERNANDO

Divorce

Divorce — Action by wife on ground of malicious
desertion—Counter-claim by husband on same ground—
Legal advice leading to consensual arrangement to five
in temporary separation — This thought to be con-
ducive to resumption of cohabitation — Disagreement
regarding one of the conditions — Defendant’s insis-
tence that it should not be omitted — Negotiations
coming to a standstill — Unreasonableness of defen-
dant’s conduct — Does it amount to malicious deser-
ton by defendant?

The plaintiff wife sued her husband the defendant
for a divorce on the ground of malicious desertion,
He made a counter-claim for divorce on similar
grounds, The husband had assaulted his wife on two
occasions causing injury to her face and head. On
legal advice leading to a written consensual arrange-
ment, the wife continued to live in the matrimonial
home with their younger daughter while the husband
with the elder daughter took up residence with his
parents in the home which was next door. The con-
sensual separation was to be temporary and was
thought by the legal advisers of both parties to be
conducive to a consideration of the conditions on
which there could be a resumption of married life,
The document prepared by the legal advisers con-
tained six conditions for the resumption of cohabi-

109

tation and was signed by the wife but not by the
husband. There was disagreement between the parties
regarding one of the conditions marked (d), viz. that
the plaintiff and the defendant should not communi-
cate any views to their children concerning their
grandparents. The disagreement arose as a result of
the plaintiff*s insistence that, if she were questioned
by the children she would tell them the truth about
the defendant’s parents, viz, their ill-treatment of
her. The defendant refused to agree on the plea that
the plaintiff, under cover of telling the truth, would
convey her own derogatory opinions to the children.
Thereupon the negotiations of the legal advisers came
to a standstill and the separation of the plaintiff and
the defendant continued. During the temporary sepa-
ration, the defendant acquicsced in or connived at the
conduct of his parents when they used physical
violence on the plaintiff on certain occasions. The
trial judge accepted the evidence led by the plaintiff
and found that the defendant had maliciously
deserted her. His counter-claim was dismissed.

Held: That the condition (d) was unreasonable
as it had the effect of preventing the plaintiff from
telling the truth, even when questioned by the child-
ren, about the conduct of the defendant’s parents
towards her. The defendant’s insistence on the obser-
vance by the plaintiff of an unreasonable condition
for the resumption of cohabitation indicated his firm
intention not to resume married life with the plaintiff.
The defendant therefore was guilty of malicious deser-
tion. His counter-claim was dismissed,

Per Alles, J. “All the offers of a reconciliation
came from the wife. The trial judge rightly held that
the defendant was to blame for the failure of the
attempts to bring about a reconciliation since the
consensual separation, | therefore agree with the
order of the trial judge.”

(Editorial Note: There is no other Ceylon case on
the poinis raised and decided in the judgments though
there are similar cases in the English reponts cited at
the trial and in appeal).

CANAKERATNE v. CANAKERATNE

| Evidence

Evidentiary value of newspapers.

LiYANAGE v. INSPECTOR OF PoOLICE BORELLA

Labour Tribunal — Not bound by provisions of Evi-
" dence Ordinance.

CEYLON TRANSPORT BOARD v. CEYLON TRANSPORT
WORKERS" UnIon e

Admission by conduct.

FrrNANDO, Foop & PricE CONTROL INSPECTOR v,
SAMEENA e i 4

Recalling of witness by trigh judge — When exer-
cisable,

QUEEN v. JAYASENA & OTHERS

11

33

37
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Evidence Ordinance
Section 57 — Judicial notice that a particular place
is situated within a particilar administrative district.

Hamza NANA v. INSPECTOR OF PoLICE, GAMPAHA .. 90

Section 25(1) — Confession to security officer — Ad-
missibility.

SirisENA v, HemacHanDirA 5.0, Porick, PELIYaGcoDa 95

Excise Ordinance
Possession of excisable article — First offender —
— Sufficiency of fine in ordinary cases.

Held: That in excise offences an option of a fine
should ordinarily be given to a first offender.
AGNES FONSEKA v. PERERA 88

First Offenders
Offender under Excise Ordinance — Sufficiency of
fine in ordinary cases.

AGNES FONSEKA v. PERERA a 88

;e

Habeas Corpus

Habeas Corpus — Custody of child of tender years —
Paramount consideration inferests of child — Preferent
right of father may be overlooked, if unfitness of mother
not established.

Where the mother of a child, about gne year and a
half old, sought its custody from her husband on the
ground that the child is being wrongfully kept away
from her by him.

Held: That in matters of custody of children, the
paramount consideration is the interests of the child.
In the present case therefore the custody of a child
of tender vears ought to be awarded to the mother
despite the preferent right of the father, if there is no
convincing evidence of unfitness on the part of the
mother to be entrusted with the child.

Boteiu v. JAYAWARDENA & OTHERS e Y

Housing and Town Improvement Ordinance

Municipal Councils Ordinance, (Cap. 252), section
47 — Housing and Town Improvement Ordinance (Cap.
199) section 5 — Where statute expressly creates a
right or provides specific remedy for breach — Is a
person entitled to insist on other remedies?

Municipal Council — Resolution to open new road
adopted — No steps taken to acquire land and demar-
cate street lines for several years — Owner of land
over which propused road would vun applying for per-
mission to buile’ on such land — Permission not granted
pending demarcation of street lines — Owner laying
foundation in view of delay in approving plans — Pro-
secution of owner and conviction w.der Housing and

Digitized by Noolahan

1 Fo

Town Improvement Ovrdinance — Subsequent civil
action for declaration that council entitled to construct
road, that gwuer uol entitled to constract building with-
out pernission from Chairmai and for injunction to stop
building operations — Is the Council entitled to the re-
tiefs prayed for?

In July 1959, a Municipal Council adopted a
resolution of its Works Committee that a new
road be opened and that street lines be demarcated
for the purpose. The proposed road ran over a part
of the land owned by the defendants. the Council

Vol. LXXV

however, did not take any steps to acquire the land -

frqm the owners even at the date of the institution of
this acsion which was in January, 1963.

On 3/4/62 the defendants forwarded to the Chair-
man of the Council for his approval under section 5
of the Housing and Town Improvement Ordinance
plans and specifications to erect a building on their
land. The approval was not granted pending the laying
down of street lines and in view of this delay, the
defendants laid the foundation for a building which
took in a strip of land within the proposed street lines.
The defendant was prosecuted under section 13 of
the said Ordinance and was convicted.

The Council then instituted this action praying —

(@) for a declaration that the plaintiff is entitled
to construct the propesed road after paying compen-
sation to the defendants;

(h) for a declaration that the defendants are not
entitled to construct the building without a permit
from the plaintiff under section 5 of the said Ordi-
nance;

(¢) for a declaration that the unauthorised build-
ing be removed;

(d) for an interim injunction against defendants to
stop building operations on the said land, and

(¢) for a permanent injunction to stop all building -

operations on the said land.

The learned District Judge gave judgment in terms
of the prayer and the defendants appealed.

Held: (1) That the plaintiff is not entitled to the
declaration in {a) above in view of section 47 of the
Municipal Councils Ordinance which expressly em-
powers the Council infer alia to lay out and construct
new roads.

(2) That the plaintiff is not entitled to the dezla-
ration in (b) as a specific remedy has been provided
by the statute where, in contravention of the obligation
created by section 5 of the Housing and Town Im-
provement Ordinance, any person erects a building
within the limits administered by a local authority-
except in accordance with plans, drawings and speci-
fications approved by the Chairman. .

(3) That the plaintiff is not entitled to the prayers
in (c), (d) and (e) for the same reason as these reliefs
are claimed on thebasis that the defendants erected
a building in contravention of the obligation imposed
on them by the said section 5.
undation. -
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Per Siva Supramaniam, J. “Where an obligation
does not arise under the common law but is created
by Statute, one must look to the Statute to see if there
is a specific remedy contained in it for a breach of that
obligation. If a specific, remedy has been provided,
no other remedy is available,”

PERERA & ANOTHER v. THE MUNICIPAL COUNCIL OF
NEGOMBO L - &3

Immigration and Emigration Act

Charge — Duplicity — Inmmigration and Emigration
Act — Chérge under sections 9 and 20 or alternatively
under section 15(e) of the Act as amended by Act No.
68 of 1961, punishable under section 45 A(1}b) — Is
said charge bad for duplicity?

The accused appellant was convicted on a charge
of concealing or harbouring ten persons, all of South
India, knowing that such persons had entered Ceylon
in contravention of sections 9 and 10 of the Immi-
gration and Emigration Act, or has. remained in
Ceylon in contravention of section 15(e) of the said
Act as amended by Act No. 68 of 1961 punishable
under section 45A(1) of the Act as so amended.

The evidence established that the appellant was the
chief occupant of the premises where the ten persons
were living at the time they were arrested.

In appeal it was contended on behalf of the appel-
lant that the words “conceals’ or “harbours” in sec-
tion 45A(1)b) create two distinct offences and
therefore the charge was bad for duplicity.

Held: That the words ‘conceals’ or ‘harbours’ in
the aforesaid section 45A(1)(b) allege one activity,
namely “of keeping away.,’ Therefore, the submission
that the charge is bad for duplicity fails.

Per Pandita-Gunawardena, J. “The gravamen of
the charge under this section can be rightly said to be
one, of ‘Keeping away.’ It would appear to me that the
words ‘conceal’ and ‘harbour’ are used adjectively to
describe more fully the one act complained of.”

YoGAGURU v. KANDIAH, INSPECTOR OF PoLICE

Indian and Pakistani Residents

Indian and Pakistani Residents (Citizenship) Act of
1949 (Cap. 350), Sections 5,7, 10 and 15 — Application
Jor registration as citizen of Ceylon made after expiry
period prescribed in Section 5 — Refusal to register
by Commissioner on grounds other than that appli-
cation out of time — Appeal to Supreme Court — Point
that anplication out of time taken for first time in appeal
and upheld — Appeal 1o Privy Council — Correetness
of Supreme Court view affirmed — Imperative nature
of words in Section 5 — Duty of Court to take notice
of limitation of jurisdiction.

The Indian and Pakistani Residents (Citizenship)
Act of Ceylon was enacted on 5/8/1949 making pro-
vision for granting of the status of a citizen of
Ceylon by registration to Indians and Pakistanis who
kad the qualification of past residence in Ceylon for a
certain minimum period,

28
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Section 5 of the Act provided as follows: “The
privilege or extended privilege conferred by this Act
shall be exercised in every case before the expiry of
a period of twe years reckoned from the appointed
date (defined in Section 24 as 5th August, 1949): and
no application made after the expiry of that period
shall be accepted or entertained, whatsoever the
cause of the delay.”

The appellant made an application on 4/12/1956 for
registration under the Act, more than 5 years after
tl'éle expiry of the period referred to in Section 5§
above.

The Deputy Commissioner served the appellant a
notice dated 5/8/1957 stating that he had decided to
refuse the application on four grounds (other than
the ground that the application was out of time.) un-
less the appellant showed cause to the confrary within
a specified period.

After inguiry at which a substantial amount of
evidence led the Commissioner refused the appli-
cation as he was not satisfied as to the alleged extent
of past residence in Ceylon and consequently that
the appellant was permanently resident in Ceylon,

On an appeal to the Supreme Court against this
refusal the Counsel for the respondent, after notice
given to the appellant’s counsel shortly before hearing,
took the objeetion for the first time thattheapplication
was out of time. The Supreme Court, per Tambiah, J.
rejecting a contention on behalf of the appellant that
the appellant had made an earlier application through
his brother, held that the application should not
have been entertained by the Deputy Commissioner,
nor should it be entertained by the Supreme Court
and dismissed the appeal.

Before the Privy Council it was contended (a) that
the Supreme Court ought not to have considered the
application out of time (i) as the necessary evidence
was not available to the appellant as the point was
raised for the first time at the hearing of the appeal
(ii) as the scope of the inquiry and the resulting appeal
was limited to the four grounds set out in the
Commissioner’s notice.

(h) that the maxim ommnia pracsumuniur rite esse
acta should be applied in support of the appellant’s
argument and accordingly it should be inferred that
the Commissioner entertained the application be-
cause he had special facts before him such as an éarlier
application of or to which this application was a
mere amplication, which justified him in doing so,

Held: (1) That there is nothing to suggest that
the appellant’s application is an amplification of or
supplement to a previous application or that
there was any previous application.

(2) That the provisions of section 5 of the Act are
clear and emphatic and their effect is unmistakable.
They are imperative provisions and they restrict the
Jurisdiction of the Commissioner and consequently
that of the Supreme Court. The Court must take
notice of a limitation of its jurisdiction,

(3) That the maxim “emina pracsumuntur vite esse
acta” can be turned against the appellant, because

Digitized by Noolaham Foundation.
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it must be assumed prima facie that the complete file
on complete set of relevant records was produced
from the Commissioner’s office and there was no
trace of any earlier application.

SAHIB v. THE COMMISSIONER FOR THE REGISTRATION
OF INDIAN AND PAKISTANI RESIDENTS

Industrial Disputes Act

Sections 318, 31C and 39(1) — Labour Tribunals —
Application for relief thereto — Regulation 16 made
by Minister of Labour under Section 31C(2) and 39(1)
of Act preseribing time limit for the making of such
application — Whether such regulation ultra vires.

SILVA v, MUTHUPALA ..

Labour Tribunals — Duties of such Tribunals in
regard o admission and rejection of evidence — Not
bound by provisions of Evidence Ordinance — Discre-
tion given to admit evidence that cannot bé regarded
as judicial evidence — Discretion to be exercised rea-
sonably — Industrial Disputes Act (Cap. 131) as amen-
ded, Section 36(4).

Industrial Disputes Act, Section 31C(1) — Duty
of Tribunal to act judicially in its approach to the
evidence — Questions of fact to be decided apart
fraom extraneous considerations — “Just and equitable™
order must be in regard to facts so found.

Section 36(4) of the Industrial Disputes Act pro-
vides that a Labour Tribunal “‘shall not be bound by

« 81
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any of the provisions of the Evidence Ordinance,” "

In the present case the President of the Labour
Tribunal had not acted on a statement signed by the
workman and produced by the employer at the inquiry
before him, in which the workman had admitted
complicity in the offence he had been accused of,
The workman gave evidence in the Tribunal denying
complicity in any offence and also stated that he
had been forced to put his signature on a blank
paper. For the employer, evidence was led of the
circumstances in which the workman came to
make the confession and also of his complicity in
the offence of theft.

After summing up the evidence the President of
the Tribunal had said that this statement “would
probably not have been admissible in a criminal case™
and that although the Tribunal was not bound by the
rules of evidence “‘such a statement must be received
with caution.”

Held: (1) That the two questions that arose for
determination by the Tribunal in regard to the alleged
admission were whether the statement had in fact
been made by that particular workman and, if so,
whether it could safely be relied on as containing
the truth. In the present case the Tribunal had failed
to deal with either question.

(2) That ou a full evaluation of the evidence the
answer to both questions should bave been in favour
of the employer,

(3) That sections 36(4) was only intended to give
the Tribunal a discretion which had to be exetcised,
reasonably, to admit as evidence matter which the
Tribunal gonsiders material even though a Court of
law would not regard it as judicial evidence. The
section must not be regarded as a provision which
enabled a Tribunal to apply exclusionary rules of evi-
dence more rigorous than those contained in the
Evidence Ordinance.

Section 31C(1) of the Industrial Disputes Act reads
as follows:

“Where an application under section 311 is made
to a Labour Tribunal, it shall be the duty of the
tribunal to make all such inquiries into that appli-
cation and hear all such evidence as the tribunal may
consider nccessary, and thereafter make such
order as may appear to the tribunal to be just and
equitable,”

Held: (1) That this section must not be read as
giving the Labour Tribunal a power to ignore the
weight of evidence or the eflects of eross-examination
on the vague and insubstantial ground that it would
be incquitable to the other party to so consider it.
The President of the Tribunal must decide all questions
of fact “solely on the facts of the particular case,
solely on the evidence before him and apart from
any extrancous considerations,”

(2) That the Tribunal must act judicially in its
approach to the evidence. It is only after the facts
have been so ascertained that the next stage, which
is to make an order that is just and equitable upon
the facts so found, is entered upon,

Per Tennekoon, J. “The reference in many texts
and judgments to the powers of industrial courts
and similar tribunals as ‘arbitral’ as opposed to
‘judicial’ must not be understood to mean that these
tribunals are licensed to act arbitrarily.”,

CeyLon TranseorT Boarp v. CryrLoN TRANSPORT
Workers® Union s o

Industrial Disputes Act Section 31H — Reference
for settlement of dispute arising owt of intended ret-
renchment — Suspension for two months of Employer’s
right to retrench — Necessity for award to be made
within such two month period.

Held: That where an industrial dispute arising out
of an intended retrenchment is referred for settlement
under Scction 31H of the Industrial Disputes Act,
the award must itsell be made before the expiry
of the two months period specified in the Section.

Jongs & Co. v. pE SiLva

Inquests

Can finding as to the cause of death entered by a
Magistrate be quashed by Supreme Court (a) by way
of a Writ of Certiorari or (b) by acting in revision.

Object and procedure of an inquest of deatlh.

Non-judicial nature of inquest proceedings.

Vol. LXXV

33

89



Vol. LXXV DIGEST

Dutles of a Magistrate in inquest proceedings —
Appearance of lawyers at such proceedings.

SENEVIRATNE v. THE ATTORNEY-GENERAL & ANOTHER

Interpretation Ordinance
Section 2(if) — Singular includes the plural,

‘PUNCHIMAHATMAYO v. WIEDORU

Judicial Notice

Can Couwrt take judicial notice that a particular
place is sitwated within a particular administrative
district.

Hamza NAINA v, INSPECTOR OF POLICE, GAMPAHA ..

Jurisdiction
Of District Court within which minor resides to deal
with minor's property ouiside the jurisdiction.

FERNANDO v. FERNANDO - i

Limitation of jurisdiction by Statute — Duty of
Court to take notice of.

SAHIB v. THE COMMISSIONER FOR THE REGISTRATION
OF INDIAN AND PAKISTANI RESIDENTS

Kandyan Law

Kandyan Law Declaration and Amendment Ordinance
of 1939 (Cap. 59), Sections 4 and 5 — Kandyan Gift,
described as gift irrevocable and subject to fideicom-
missum— Is the word ‘irrevocable’ sufficient to cons-
titute an express renunciation of the right to revoke
within the meaning of Section 5(1)(d) of the Ordinance?

A Kandyan deed of Gift in respect of certain
lands in favour of R made in 1941, contained the
following material words in its recital:— ‘“‘the
donor ............ doth hereby grant convey assign,
transfer set over and assure unto the said donee as a
gift irrevocable™ and further provided that it was sub-
ject to a fideicommissum in favour of R’s legal issue
fa.ilirlla‘g whom the premises were to devolve absolutely
on T.

* R having died in May, 1943, the donor purported
to revoke the said gift by a deed in October, 1943
and on the same date conveyed these lands to the
appellant.

In 1959 R’s only child (the respondent), appearing
by her next friend sued the appellant for a declaration
of title to the said lands basing her claim on the
said gift of 1941. The appellant relied on the said
purported revocation and the conveyance on the
same day.

The determination of the rights of the parties de-
pended on (@) the construction of the said deed of
ift of 1941. (b) the construction of section 5(1)(d) of
Zm e Kandyan Law Declaration and Amendment

Ordinance of 1939.

1
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The material words of the said Section 5(1)}d) are
as follows:— ...... veenss ‘it shall not be lawful for a
donor to cancel or revoke any of the following gifts
when any such gift is made after the commencement
of this Ordinance:

- R S e TR e

(d) any gift the right to cancel or revoke which
shall have been expressly renounced by the Donor,
either in the instrument effecting that gift or in any
subsequent instrument, by a declaration containing
the words “I renounce the right to revoke” or words
of susbstantially the same meaning........."

The District Court held that the use of word “irre-
vocable” in the deed of gift was sufficient to constitute
an express renunciation of the right to revoke the
gift within the meaning of section 5(1) (d) of the
said Ordinance of 1939, The Supreme Court on
appeal confirmed the decision of the District Court
following a previous decision of its own in Punchi
Banda v. Nagasena (1963) 64 N.L.R, 548.

On an appeal to the Privy Council.

Held: (Lord Donovan dissentiente) (1) That prior to
the passing of the Kandyan Law Declaration and
Amendment Ordinance of 1939, gifts being treated
as contracts, the courts looked at the intention of
the parties as expressed in deeds by which the gifts
were effected. Judicial decisions appear:to have been
influenced in some cases by the English doctrine of
consideration.

(2) That since the passing of the said Ordinance
of 1939, the position has changed, and in construing
the Ordinance it is necessary to consider whether its
requirements have been complied with irrespective of
the intention which can be found on a reading of the
original document. The intention may have been to
give up the right to revoke, but this is not the same
as the express revocation of a right. The renunciation
is to be expressed not implied.

(3) That, therefore the word “irrevocable™ used in
the deed is not a sufficient compliance with the require-
ment of the said Ordinance of 1939.

DULLEWE v. DULLEWE & ANOTHER ..

Labour Tribunals

See under — INDUSTRIAL DISPUTES ACT.

Land Acquisition

Land Acquisition Act — Award made by acquiring
officer under Section 17 after inquiry under Section @
— Appeal against award to Board of Review — Sec-
tions 23 A (introduced by Amendment Act of 1964) and
24(4) — Is the making of an award a Judicial decision?

Regulations made by Minister under Section 63(2)
of the Act regarding evidence required in proceedings
before Board — Regulations 2, 6 and 7 — Evidence
before Board restricted to one expert on cither side —
Appellant in addition permitted to rely on documentary
evidence of comparable transactions and evidence led

97
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at inquiry — Do these regulations affect only the right
of the appellant — Can acquiring officer call evidence
of non-expert to speak to facts at the hearing of appeal.

UNANTENNE v. FERNANDO

Landloerd and Tenant

Landlord and Tenant — Action for ejectment by land-
lord on ground of sub-letting — Second defendant
admittedly carrying on business in premises let to defen-
dant — No jproaf that 2nd defendant had exclusive

possession of a portion of premises — Can the land-
lord maintain action,

Held: That in a case where it was alleged by the
landlord that his tenant had sublet a portion of the
premises to another person for the purpose of the
latter’s business, the landlord could not succeed in ob-
taining a decree for ejectment on this ground even
though the alleged sub-tenant was carrying on busi-
ness in the said premises, if there was no proof that
the alleged sub-tenant had the exclusve possession
and occupation of a separate portion of the premises.

JAYAWARDENA & ANOTHER v. KANDIAH o

Legal Maxims

Omnia praesumuntur rite esse acta.

SAHIB v. THE COMMISSIONER FOR THE REGISTRATION
OF INDIAN AND PAKISTANI RESIDENTS

Magistrate
Duties of — in inquest proceedings.

SENEVIRATNE ¥, ATTORNEY-GENERAL & ANOTHER

Minor

Courts Ordinance Section 69(1) — Application to
appoint Curator made to District Court of Negombo
where minor resides — Prayer for permission to sell
minor's immovable property situated at Puttalam —
Court’s refusal to grant permission on the ground that
property situated outside its territorial jurisdiction
— Is the refusal valid—Roman Dutch Law— Desira-
bility that same Court should exercise all supervisory

Sfunctions — Civil Procedure Code, Section 584 —
Effect.

Civil Procedure Code, Sections 6 and 9 — Whether
such application is an “action” as defined therein —
Jurisdiction of Court under Section 9.

The petitioner-appellant made application to the
District Court of Negombo praying (a) that he be
appointed curator of the property of the 1st respon-
dent, a minor resident within the Jurisdiction of that
Court; .

(b) for p~rmission to sell an item of immovable
property belonging to the minor situated in the
Puttalam District.

12

81

The learned District Judge dismissed the prayer -

for permission to sell on the ground that the land was
situated outside the territorial limits of his juris-
diction.

Held: (1) That the learned District Judge was
wrong in his view that he had no jurisdiction to grant
permission.

(2) Thatthe words “*within its district” in the para-
graph in section 69 of the Courts Ordinance providing
for the care of the persons of minors and wards and
the charge of their groperty, have been on more than
one occasion held by the Supreme Court to qualify
the words ““minors” and “wards” rather than the
word “‘property”. It is well settled law that under sec-
tion 69 of the Courts Ordinance the jurisdiction of a
District Court to appoint guardians and curators of
minors and their estates depends on the residence of,
the minor within the territorial limits of the juris-
diction of such Court. ’

(3). That even under the Roman Dutch Law, the
appointment of a curator over the property of a
minor would ordinarily give that curator control over
all the property of the minor even though some items
of property be situate outside the territorial limits of
the court making the appointment.

(4) That as a practical reason it is desirable that
the supervisory function of the Court, over ‘minors’
as their proper guardian, should not be split as bet-
ween different Courts, but the court should be able
to have that overall view of the minor’s affairs and of
the conduct and activities of the guardian or curator
which would be neccessary for a proper assessment
of the necessity for sale or other disposition of
property.

(5) That the said application constitutes an action
as defined in section 6 of the Civil Procedure Code.
The minor respondent would be in the position of a
defendant and the Court of the minor’s residence
would have jurisdiction in terms of section 9(a) of the
Civil Procedure Code to hear and determine the appli-
cation.

(6) That the mere existence of section 584 of the
Civil Procedure Code is not sufficient of itself to justi-
fy a departure from the above view that the intention
of section 69(1) of the Couris Ordinance was to vest
jurisdiction in the Court of residence.

FErRNANDO v. FERNANDO

Custody of child of tender years — Paramount
consideration interests of child.

BoTEIU v. JAYAWARDENA & OTHERS

Misdirection

See under — COURT OF CRIMINAL APPEAL DECI-
SIONS

51
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